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(c a!~m g w ith  the E nem y A m endm ent A c t 1914 

eo\ c. 12), s. 4.— WheTe a Germ an ship 
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sub ara*'lon  w a r w ith  G erm any and was 
Wai?e-ClUei !%  requ is itioned by the C row n and 
o f tb ^ rp  e possession o f the A d m ira lty , sect. 4 
lQ i/ile  ™ra d in g  w ith  the Enem y A m endm ent A c t 
tha t in a p p lic a b le : H e ld , also,
th a t a Was no^ exPe^ ent  fo r  the purposes o f 
ttiak unc*e r the circum stances o f the case to 
ag e o fd e r vesting p ro p e rty  o f such a na ture  
Wn • P *n  the custodian trustee. Decision o f 
T p .-^ p s to n , J . a ffirm ed. (Ct. o f A pp .) Re 
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See C ollis ion , Nos. 1, 3, 5.

B O U N T Y  O F C R O W N .
See P rize , Nos. 15, 18.

B R E A C H  O F C O N T R A C T .
1. C ontract to b u ild  ship— D e live ry  w ith in  

specified tim e  —  E xceptions  — D elay  —  Force 
m a jeure  — V is  m a jo r — C oal s tr ike  —  In d ire c t  
effect o f—B reakdow n o f m ach ine ry .— B y  an 
agreem ent in  w r it in g  dated the 21st Feb. 1912 
the defendants agreed to  b u ild  a steamer fo r  
the p la in t i f f  and d e live r he r on o r before the 
28th Feb. 1913. The agreem ent conta ined (in te r  
a lia ) the fo llo w in g  clause: “ I f  the  said steamer 
is no t de livered e n tire ly  ready to  purchaser a t 
the  above-m entioned tim e , the bu ilde rs  hereby 
agree to  pay to  the purchaser fo r  liq u id a te d  
damages, and n o t by w ay o f pena lty , the sum 
o f 10/. s te r lih g  fo r  each day o f delay and in  
reduction  o f the prices s tip u la te d  in  th is  con
tra c t, be ing excepted o n ly  the cause o f force  
m ajeure  and (or) strikes o f w orkm en  o f the 
b u ild in g  ya rd  where the vessel is be ing b u ilt, 
o r the workshops where the m ach inery  is being 
made, o r a t the w orks where steel is be ing  m anu
fac tu red  fo r  the steamer, o r any w orks o f any 
sub-contracto r.”  The steamer was n o t de livered 
t i l l  the 22nd A ug. 1913, and in  o rd e r to get 
de live ry  the p la in t i f f  p a id  under p ro tes t the fu l l  
p rice  w ith o u t any deduction fo r  delay. O w ing 
to  the coal s tr ik e  o f 1912 the re  was a delay o f 
seventy days and a fu r th e r  delay o f seven days 
on account o f a breakdow n o f m ach inery and 
a sh ipw righ ts ’ s trike . There was also some 
de lay due to  bad weather, to  the absence o f 
men a ttend in g  fo o tb a ll matches and a ttend ing  
the fun e ra l o f th e ir  m anager. The p la in t if f  
cla im ed as damages o r money had and received 
by the  defendants to  h is  use 1750/., o r  10/. per 
day fo r  every day ’s de lay in  de live ry  a fte r the
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1. C h a r te r-p a r ty -S a le  o f vessel a fte r date of 

ch a rte r-p a rty— le n d e r  of vessel—R efusa l of 
charterers to load  —  W hethe r ch a rte r-p a rty  
affected by sale.— On the 15th Sept. 1913, a 
vessel w h ich  fo rm e r ly  belonged to the c la im ants 
was chartered by  the respondents to  proceed to  
Odessa and load  w hea t o r  o ther g ra in  fo r  
R o tte rda m  o r  H am b urg . W h ile  the vessel was 
d ischarg ing , before proceed ing to  Odessa she 
was sold by  the c la im ants, who d u ly  no tified  the 
charte rers o f the sale. She was d u ly  tendered 
fo r  loa d in g  a t Odessa, b u t the respondents, the 
charterers, refused to  p rov ide  a cargo. In  
a rb itra t io n  proceedings i t  was found as a  fac t 
th a t the c la im an ts  were ready and w il l in g  to 
p e rfo rm  th e ir  con trac t, and th a t they had du ly  
tendered the vessel. On the case stated : H o ld , 
th a t w h ile  a p a rty  to  a co n tra c t cannot so 
assign i t  as to  m ake the assignee solely liab le , 
he m ay arrange fo r  another person to  discharge 
the bu rden o f the con trac t, p rov ided  i t  does no t 
invo lve  the d o in g  o f som eth ing w h ich  requires 
specia l perfo rm ance by h im , and tha t, inasm uch 
as the p rov is ion  o f a sh ip  d id  no t re qu ire  any 
personal s k i l l  on the p a rt o f the o r ig in a l owners, 
they were e n title d  to  sue upon i t ,  a lthough  
they were o n ly  ready to  p e rfo rm  i t  v ica rio us ly  
th ro u g h  the new owners of the vessel. (A tk in ,
J .) F ra te l l i  S o rre n tin o  v. B uerger. (See N o. 12 
below.) ..............................................................................

2 C h a rte r-^a rty —D em urrage—S tr ik e — C harte re r's  
‘ re fusa l to load .— The term s o f a charter-paT ty 

p rov ided  (in te r  a lia ) th a t the cha rte re r should 
lo a d  a cargo w ith in  a pe riod  o f n ine ty -s ix  
ru n n in g  hours a fte r no tice  o f readiness to  
receive cargo, and to pay dem urrage i f  the sh ip  
was de layed beyond he r loa d in g  tim e . The 
pa rties  m u tu a lly  exempted each o th e r fro m  
l ia b i l i ty  fo r  tim e  lost th ro u g h  strikes  p revent
in g  o r  de lay ing  the w o rk in g , load ing , o r sh ip 
p in g  o f the cargo. A  s tr ike  o f engineers was m 
progress w hen the steamer a rr ive d  a t the p o rt 
o f loa d in g  and notice o f Teadiness to  load was 
received, and the shipowners refused to  sign 
on engineers a t the term s they were dem anding. 
On the day a fte r notice o f readiness to  load
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was given, the cha rte re r asked the shipowners 
to  g ive  h im  an assurance th a t the engineers 
w ou ld  be signed on and th a t the ship would 
s a il as soon as possible, w h ich  the shipowners 
declined to  g ive. W hen the shipowners received 
a fu l l  com plem ent o f engineers fifteen  days 
a fte r the sh ip  was ready to  receive the cargo, 
the  cha rte re r commenced load ing . I n  an action 
by  the shipowners to  recover dem urrage in  
respect o f the detention of the ship fo r  413 hours 
beyond her loa d in g  t im e : H e ld , th a t the 
cha rte re r was lia b le , as the existence o f a  s tr ike  
w h ich  m ig h t affect the tim e  o f sa ilin g  d id  no t 
p reven t the cargo fro m  be ing loaded, no r excuse 
the  cha rte re r fro m  his o b lig a tio n  to  load w ith in  
the pe riod  p rov ided  by the  charter-paT ty. 
(Bailhache, J .)  R oyne r and Co. v. Ronnebeck 47

3. C har te r-w arty— “  T h ird s  ”  o r sharing system— 
Owner and master— Loss of cargo th roug h  u n 
seaworthiness o f vessel— L ia b i l i t y  o f owner— 
P os ition  o f m aster.—A  ketch was owned by tw o 
co-owners, and w orked on the basis th a t the 
m aster took tw o -th ird s  o f the gross fre igh ts , 
o u t o f w h ich  he p a id  the m ate and the crew, 
the provis ions, and expenses o f the voyage. The 
owners too k  o n e -th ird  o f the gross fre igh ts , 
sub ject to  deductions fo r  p o r t dues. The 
owners p rov ided  fo r  the upkeep and insurance 
o f the  vessel. The ke tch  loaded a cargo under 
a chaT ter-party  made by the m aster, w hich 
cargo was lost, as was alleged by the  owners 
thereof, th ro u g h  the uneeaworthiness o f the 
vessel. A n  action  was acco rd ing ly  b ro u g h t by 
the owners of the cargo against one of the co
owners o f the ketch. I t  was decided by P ick- 
fo rd  J. (12 Asp. M a r. L a w  Gas. 501; 110 L . T .
Rep. 776) th a t the a lleg a tion  o f the p la in tiffs  
th a t the ke tch  was unseaw orthy a t the tim e  
when she sailed was w e ll-fo u n d e d ; and th a t the 
con d ition  o f the  ketch was no t due to  the lo a d 
ing  b e rth  a t w h ich  she was moored be ing 
de fective o r dangerous. B u t P ic k fo rd  J . 
decided th a t the co n tra c t o f chaT ter-party  was 
made by the  m aster p e rso n a lly ; and  th a t the 
de fendant was the re fo re  n o t liab le . The 
p la in tiffs  appealed. H e ld , th a t the  find ings o f 
P ic k fo rd , J'. in  fa vo u r of the p la in tiffs  on the 
issues o f unseaworthiness and con d ition  o f the 
vessel were abundan tly  supported by the e v i
dence, and cou ld no t therefo re be d is tu rbed  by 
the  C o u rt o f A ppeal. B u t held, th a t there was 
a con trac t o f ch a rte r-p a rty  between the 
p la in tiffs  and  the defendant, a lthough  theTe was 
no reference the re in  no r in  the b i l l  o f la d in g  
to the “ o w n e r”  o f the vessel; th a t the m aster 
was no t bailee o f the vessel, b u t was the agent 
o r servant o f the  o w n e r; and th a t the rea l qon- 
t ro l o f the vessel rested w ith  the defendant, 
and no t w ith  the master. B e rn a rd  v. A a ro n  
(9 J u r . N . S. 470) d is tingu ished. Steel v. Lester 
(37 L . T . Rep. 642; 3 C. P . D iv . 121) app lied. 
Decis ion o f P ic k fo rd , J . (12 Asp. p. 501) on 
th is  p o in t reversed. (Ct. o f A pp .) Associated 
P o rtla n d  Cement M anu fa c tu re rs  (1900) L im ite d  
v. A shton  .......................................................................... 40

1 4. F re ig h t— Assignm ent —  Disbursem ents —  Lega l
and equitable assignment—P rac tice  a t por£ of 
C a rd iff .—T h e  p la in tiffs , H . and Co., ca rry in g  
on business a t C a rd iff as sh ip ’ s b rokers and 
agents, sued the defendants fo r  3YU. 3s. 4d. as 
fre ig h t payable  fo r  the ca rriage  of goods fro m  
R ig a  to  C a rd iff per the steamship C., a Germ an 
ship, fo r  w hich the p la in t if fs  were ac tin g  as 
agents, the defendants be ing the consignees o f 
a p o rtio n  o f the cargo. The sh ip  a rr ive d  at 
C a rd iff on the 20th J u ly  1914. The fre ig h t 
could n o t be ascertained u n t i l  the cargo had 
been measured, and the p la in tiffs , fo llo w in g  
the practice  o f the p o rt o f C a rd iff, took the 
m aster o f the C. a docum ent in  the fo llo w in g  
terms, w h ich  was signed bv the  m a s te r:
“  C a rd iff, 20th J u ly  1914.—D ear S irs ,— I  hereby 
au thorise Messrs H . and Co., C a rd iff, to
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uect the  fre ig h t due to  m y steamer the 
aQ18h ip  C. on the cargo o f tim b e r fro m  ,R iga  
*ny steam er.”  On the s treng th  o f th a t docu- 

b p łf  u  P la in tiff®  m ade disbursements on 
f r  * u ®hip and collected some o f the

eig h t, some o f w h ich  they re m itte d  to  
toer£ a n y , a fte r w h ich  a balance was s t i l l  due 
rpi p la in t if fs  in  respect o f disbursements.

/ ^  P la in tiffs  gave the defendants due notice 
the m aster’s le tte r, w h ich  they re lied  tipo n  

s an assignment. H e ld , th a t the docum ent 
wa® no t an assignment a t a l l ;  b u t i f  i t  were i t  
tuas afc. m ost an equ itab le  assignment, and, as 

assignees had no t been jo ine d , the p la in tiffs  
&er® n o t e n title d  to  recover. (Ba ilhache, J .)
T : H a rp e r and Co. v. Jo h n  B la n d  and Co.
k n it te d  ..................................... , ................................... 49

5 r
ne°s*S carQ0  by f ire  caused by unseaw orth i- 
j t f  A c tu a l fa u lt  o r p r iv i t y  o f 99 owners— 
c An\ * S h ip p in g  A c t 1894 (57 &  58 V iet. 
tir\ ’ 8- 502.—P a rtie s  who invoke  the protec- 
r i ? 9* and plead sect. 502 o f the M e rchan t 
its A c t 1894 m ust b r in g  themselves w ith in
f r Thus a lim ite d  com pany, oan on ly
i f  th  eî Selve8 ^rom  l ia b i l i t y  under th is  section 
thAtr.6yu Ĉ 6Ĉ la r^'e onus o f p ro o f w h ich  is on 

111 by show ing th a t the  m a tte r fo r  w h ich  
fa»?. 8eek  p ro tec tio n  arose w ith o u t th e ir  actua l 
am t o r p r iv ity .  B y  sect. 502 o f the M e rchan t 

j. A c t 1894 the owners o f a  B r it is h  sea-
a ^ ^  sn ip  sha ll n o t be lia b le  to  m ake good to 
ha£ ^ . te n t  w ha teve r “  any loss o r damage 
w jPPen ing w ith o u t h is  actua l fa u lt  o r  p r iv i ty  ”  
puf G any goods o r"  m erchandise taken in  o r 
re ° n  board  h is  sh ip  are lost o r damaged by 
boa ?? ° f  fire  on board  the ship. A  cargo on 
Ca *** a sh ip  was destroyed by firC, the effective 
v 8e, ? f the loss be ing  the s tra n d in g  o f the 
o f h l ? a  c?used by the unseaworthiness 
8u f f iG*r  bo ile rs  w h ich  prevented her g e ttin g  up 
d r i Clen  ̂ pressure o f steam to avo id  be ing 
, to  the  leew ard. The shipowners c la im ed
fiL- e .p ro tec ted  by  sect. 502 o f the M e rchan t 
th e PV ng/ A c t 1894* H e ld > .on the facts, th a t 
tin  ^Powners were n o t e n title d  to  the  protec- 

* ^ a t se° tio n  inasm uch as they had no t 
loss y»r ®?d onus ° f  .show ing th a t the
fa u lf  a<* n o t happened w ith o u t th e ir  actua l 
(IP A0 r Pr *v ity .  D ecision o f  C ou rt o f A ppea l 
r L A 8,P- M a r. L a w  Cas. 381; 109 L . T. 
j>ep- 433; i g i4 i  K . B . 419) affirm ed. (H . o f 

. . 'ennard ’s C a rry in g  Com pany L im ite d  v. 
a tc P e tro leum  C om pany L im ite d  .............

5. 1 Ch
“  fQ r ^er' ‘Pa r t;y  — M a rin e  insurance  —  W a r r is k  
insu c^ a r t e re r’s accouht ” — C harte re r's  d u ty  to  
j ) ut r^*~~The p la in tiffs  were the owners of a

81

d efe rl sfceain8h ip , w h ich  was charte red  by the 
v id  j  , •n*'8 u n der a ch a rte r-p a rty  w h ich  pro- 
an \l n te r a lia ) th a t the owners were to pay 
P art ^ ro v d̂e f ° r  insurance, th a t the charte r- 
fhe \ - Wae no t to be construed as a demise of 
resr> and tb a f the owners were to  rem ain  
a lso°n81^ e ' ^o r  Insurance. The ch a rte r-p a rty  
“  ^  con ta ined the fo llo w in g  w r it te n  c lause : 
ac a r r i 8k, i f  any re qu ire d , fo r  the charte rers ’ 
vaj  uni*  I t  is understood and agreed th a t 
valUp *o r w a r r is k  a t a ll tim es to  be based on 
the in  owners’ annua l p o lic y .”  On
P o rtl ®ePt- 1914, w h ile  on a voyage fro m  
whe i f  u ! ^Tegon, to  Ire la n d  w ith  a cargo of 
I n the «h ip  was sunk by  a G erm an cru iser. 
daman aci ' i° n by  the p la in tiffs  to  recover 
the s^geS * ° r  *^e de fendants ’ fa ilu re  to  insure 
reo,,« Aai? e,r  aga inst w a r risks a fte r h a v in g  been 
the f  by the p la in tiffs  to  do s o : H e ld , th a t 

. tendants were liab le , as the business 
^ eT ° f  the w ords “  cha rte rers ’ account ”  
and6 *be charterers were bound to p rov ide  

to r  a w a r r is k  po licy. (Bailhache, J.) 
W n ttn^  S toom vaa rt M a a tsch a p p ij v.
below0)*’ ^ u n r°, and Co. L im ite d . (See N o . 17

92
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7. C ontrac t— C .i.f.— Tender o f b i l l  o f la d in g  w ith

b r w ith o u t p o lic y  o f insurance a fte r ou tbreak  
o f w ar—B u ye r no t bound to  accept.— C erta in  
beans were sold un de r a c .i.f. con trac t before 
the ou tb re ak  o f w a r between G erm any and 
E n g la n d  to  be shipped in  a G erm an bottom  
fro m  C h ina  ito  Naples. The sellers and buyers 
were E ng lish  firm s. The p rice  was to include 
fre ig h t as pe r b i l l  o f la d in g  and insurance— 
paym ent ne t cash in  Lo ndon  on a r r iv a l of 
goods a t p o r t  o f d ischarge in  exchange fo r  b i l l  
o f la d in g  and policies ; b u t paym ent to  be made 
in  no case la te r than  three m onths fro m  date o f 
b i l l  o f la d in g . The beans were shipped before 
the w ar, a fte r  w h ich  the vessel took refuge in  
a n e u tra l po rt. T h e  sellers sought to  recover 
(in  one case) on a  tender o f the Germ an b i l l  o f 
la d in g , and (in  another case) on a tender o f a 
G erm an b i l l  o f la d in g  and a G erm an po licy  
o f insurance. H e ld , th a t a fte r the ou tbreak o f 
w a r the tender o f the above documents wag in 
ne ith e r case good tender. (S cru tton , J .) 
Atrnhold, K a rb e rg , and Co. v. B ly th e , Greene, 
Jo u rd a in , and Co. L im ite d ;  Theodor Schneider 
and Co. v. B u rg e tt and Newsam. (See N o . 13 
below .) ......... ................................ .■.................................. 94

8. B i l l  'o f  la d in g —Express con tract of l ia b i l i ty  
fo r  unseaworthiness —  L im ita t io n  o f tim e  fd r  
m a k in g  claim s— W hether l im ita t io n  applies in  
case o f unseaworthiness —  Transh ipm en t qf 
goods.-x-The indorsees o f b ills  o f la d in g  sued 
shipowners fo r  breach o f con trac t and fo r  
damages fo r  in ju r y  to  goods ca rried . The 
goods were shipped upon one sh ip  a t one place, 
and la te r a t  another transh ipp ed  in to  another 
ship. The f irs t sh ip  a rr iv e d  on the  13th A n r i l  
1912, and the second on the 23rd A p r i l .  The 
goods were damaged by the  pnseaworthiness 
o f the f irs t ship., Clause 3 o f the b i l l  o f lad in g  
prov ided  fo r  possible tra nsh ipm en t o f the goods. 
Clause 12 p rov ided  as fo llo w s : “  N o  c la im  th a t 
m ay arise in  respect o f goods shipped by th is  
steamer w i l l  be recoverable unless made a t the 
p o rt o f d e live ry  w ith in  seven days fro m  the 
date o f steam er’s a r r iv a l the re.”  Clause 14 
p rov ided  co n tra c tu a lly  ffo r l ia b i l i t y  fo r  unsea
worthiness. N o  c la im  was made m  respect o f 
the goods shipped w ith ip  the tim e  lim ite d  by 
clause 12. B a ilhache, J . he ld  th a t as the firs t 
ship was uneeaworthy the tim e  lim ita t io n  clause 
d id  n o t app ly . H e ld , by  the C o u rt o f A ppeal, 
th a t as the re  was an express and no t an 
im p lie d  con trac t in  the b i l l  o f la d in g  fo r 
l ia b i l i ty  fo r  unseaworthiness clause 12 app lied, 
and the sh ipow ner was protected b y  i t  as 
regards the goods a r r iv in g  by  the f irs t sh ip, 
w h ich  was the steamer ind ica ted  in  the clause.
B u t he ld by  P ic k fo rd  and Bankes, L .J J .  th a t 
the shipow ner had n o t protected h im se lf by 
c lear and unam biguous w ords as regards the 
goods a r r iv in g  by the second ship, to  w h ich  
ship p a r t  o f the goods had been transh ipped 
fro m  the  firs t, and there was consequently no 
answer to  the c la im  o f the indorsees in  respect 
o f the goods w hich a rr iv e d  b y  the second. 
T a tte rsa ll v. N a tio n a l S team ship Company 
(5 Asp. M a r. L a w  Cas. 206 ; 50 L . T . Rep. 299 ;
12 Q. B . D iv . 297) and M o rr is  v. Oceanic Steam  
N a v ig a tio n  Com pany L im ite d  (16 T im es L . 
Rep. 533) discussed. O rd er o f B a ilhache, J. 
va rie d . (Ct. o f A pp .) B a n k  o f A us tra las ia  v. 
C lan L in e  Steamers L im ite d  ...............................99

9. C h a rte r-p a rty— Loss o f tim e— P reve n tion  o f 
efficient w o rk in g — Cesser o f h ire .— A  »charter- 
p a rty  conta ined the fô llo w in g  clause : “  I n  the 
event o f loss o f tim e  th roug h  deficiency o f men 
o r  stores, repa irs , breakdow n o f m achinery, 
pumps, pipes, o r bo ile rs  (w hether p a r t ia l o r 
otherw ise), co llis ion  o r s tra nd ing , o r  damage 
p reven tin g  the effic ient w o rk in g  o f the vessel 
fo r  m ore than fo r ty -e ig h t ru n n in g  hours, the 
paym ent o f h ire  sha ll cease u n t i l  she be again 
in  an e ffic ien t state to  resume he r service.”  On
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jhe  construction of the c lause : H e ld , th a t fo r 
losses o f t im e  o f less tha n  fo r ty -e ig h t hours no 
c la im  fo r  cesser o f h ire  cou ld be m ade; bu t 
where, fro m  any of the causes named in  the 
ch a rte r-p a rty , the re  were losses o f tim e  exceed
in g  fp r ty -e ig h t hours, the cha rte re r was en titled  
to  cesser o f h ire  fo r  the whole o f the tim e  so 
lost. D ecision o f B a ilhache, J . (12 Asp. M a r.
L a w  Cas. 515; 111 L . T . Rep. 410; (1914)
3 K . B . 156) a ffirm ed. (Ct. o f A pp .) M eade, 
K in g , R obinson , and Co. v. Jacobs and Co. 
and others ......... , ..........................................................  105

10. T ra d in g  w ith  the enemy— C .i.f. con tract— 
Buyers and sellers c a rry in g  on business in  
E ng land— Tender o f documents a fte r ou tbreak  
o f w ar— Goods to d e live r a t H a m b u rg —S eller 
no t en title d  to force acceptance o f documents 
in v o lv in g  tra d in g  w ith  the enemy.—The 
c la im ants, who were E n g lish  m erchants o f 
L ive rp o o l, in  M a y  1914 sold ce rta in  C h ilian  
honey to  the respondents who were also E ng lish  
m erchants a t L ive rp o o l, to  be shipped on a 
Germ an-ow ned steamer and de livered a t H a m 
burg , term s c .i.f.  cash in  L ive rp o o l aga inst 
documents. The honey was shipped on the 
28th June and the sh ipm en t was declared on 
the 28th J u ly ; b u t the ship was in te rned  a t a 
n e u tra l p o r t sh o rtly  a fte r the  ou tbreak o f w ar.
On the 4 th  A ug. w a r was declared w ith  
G erm any, and on the 5 th A ug . a p roc lam a tion  
was issued p ro h ib it in g  tra d in g  w ith  the enemy, 
and on the same day the sh ipp ing  documents 
were tendered. The respondents h a v in g  refused 
paym ent on the docum en ts : H e ld , th a t the 
buyers were ju s tifie d  in  re fus ing  the tender 
o f the documents on the g round th a t the 
de live ry  o f the documents, in c lu d in g  the b i l l  
o f la d in g , w h ich  was the docum ent o f t i t le  to 
the goods, and the  paym ent o f the p rice  by the 
buyers, w o u ld  have been a ca rry in g  ou t o f the 
con tract, when a dea ling  w ith  goods consti
tu t in g  a  tra d in g  th e re in  fo rb idde n  by the

rec lam ation , and th a t the con trac t o f sale 
ad, become dissolved by the w ar, because its  

fu r th e r  perform ance b y  e ith e r p a rty  would 
invo lve  ille g a l acts. Decision o f A tk in ,  J .
(12 Asp. M a r. L a w  Cas. 591; 112 L . T . Rep. 298; 
(1915) 1 K . B . 365) affirm ed. (C t. o f A pp.) 
D uncan F o x  and Co. v. S chrem pft and B onke... 131

11. D em urrage—S tr ik e  clause, construction and 
effect o f—D e lay .—The appellan ts chartered the 
steamer G. to  ca rry  a cargo o f coal, o f w hich 
they were the consignees, fro m  B . Dock to 
V . C. in  the A rge n tine . B y  clause 8 o f the 
ch a rte r-p a rty  the cargo was to  be taken from  
alongside by the consignees a t the p o rt of d is
charge free o f expense and r is k  po the steamer 
a t  the average ra te o f 200 tons pjar day, w eather 
p e rm itt in g , Sundays and ho lidays excepted, 
p rov ided the steamer cou ld de live r a t th a t rate.
I f  the steamer were longer detained the con
signees were to  pay dem urrage a t the ra te 
the re in  specified, “  tim e  to  commence when the 
steamer is ready to  un load and w ritte n  notice 
g iven w hether in  b e rth  o r not. I n  case o f 
strikes, lock-outs, c iv i l  com motions o r any 
o th e r causes o r accidents beyond the con tro l of 
the consignees w h ich  prevents o r delays the d is
cha rg ing  such tim e  is no t to  count unless the 
steamer is a lready on dem urrage. ”  The steamer 
a rr ive d  a t V . C. and notice o f readiness to 
discharge was g iven on the 12th Jan . 1912. A t 
the date o f her a r r iv a l there was a s tr ike  of 
engine d r ive rs  and stokers a t the p o rt, w hich 
con tinued u n t i l  the 15th Feb. 1912, b u t there 
was a p a rt ia l resum ption  o f the w o rk  o f d is
cha rg ing  ooal-laden steamers a t the p o rt 
between the 27th Jan . and the  15th Feb., and 
d u rin g  th a t pe riod  there were discharged from  
the various steamers in  the  p o rt delayed by 
the s tr ike  6269 tons o f coa l= 6£ no rm a l days 
w ork , the n o rm a l ra te o f discharge fro m  the 
fo u r berths in  the p o rt be ing 1000 tons per dav. 
The G. d id  no t get in to  b e rth  t i l l  the 1st M a rch ,

- P A G .
and com pleted her d ischarge on the 23rd M a rA .  
H e ld , th a t the words “  such tim e  ”  in  clause 8 
o f the ch a rte r-p a rty  m eant the tim e  fo r  w hich 
the d ischa rg in g  was a c tu a lly  prevented o r 
delayed by the s trike , and had no a p p lica tio n  
to  de lay in  g e ttin g  a b e rth  in  consequence o f a 
s tr ike  h a v in g  delayed the d ischa rg in g  o f o the r 
sh ip s ; and th a t the 65 could be counted by the 
ow ner as la y  days. London and N o rth e rn  
Steam ship Com pany L im ite d  v. C entra l 
A rg e n tin e  R a ilw a y  L im ite d  (12 Asp. M a r. La w  
Cas. 303; 108 L . T . Rep. 527) approved.
Decision o f C o u rt o f  A ppea l affirm ed. (H . of 
L .) C e n tra l A rg e n tin e  R a ilw a y  L im ite d  v. 
M arw ood  ............. ............................................................  153

12. C h a rte r-p a r ty—Sale o f vessel a fte r date of 
ch a rte r-p a rty— Tender o f vessel— R efusa l o f 
charterers to load— E ffect o f sale.—On the 
15»th Sept. 1913, a vessel w hich fo rm e rly  
belonged to  the c la im ants was chartered by the 
respondents to  proceed to  Odessa and load 
w heat o r o the r g ra in  fo r  R o tte rda m  o r H a m 
burg . W h ile  the vessel was d ischarg ing , before 
proceeding to  Odessa, she was sold by the 
c la im ants, who d u ly  no tified  the charte rers of 
the sale. She was d u ly  tendered fo r  load ing  
a t Odessa, b u t the respondents refused to  p ro 
v ide  a cargo. In  a rb itra t io n  proceedings i t  
was found as a fa c t th a t the c la im ants were 
ready and w ill in g  to p e rfo rm  th e ir  con tract, 
and th a t they had d u ly  tendered the vessel. On 
a case stated : H e ld , th a t there be ing  a f in d in g  
th a t bo th  vendors and purchasers were ready 
and w il l in g  to p e rfo rm  a ll the ob lig a tion s  under 
the con tract, the o r ig in a l owners were no t p re 
cluded fro m  ca rry in g  ou t the con trac t by the 
mere tra ns fe r o f the ship w ith  the benefit o f 
the cha rte r-pa rty . Decision o f A tk in , J.
(13 Asp. M a r. L a w  Cas. 1 ; 112 L . T . Rep. 294; 
(1915) 1 K . B . 307) affirm ed. (Ct. o f A pp.) 
F ra te l l i  S o rren tino  v. B uerger ..............................  164

13. C ontrac t— C .i.f.— Tender of b i l l  o f la d in g  w ith  
o r w ith o u t p o lic y  o f insurance a fte r ou tb reak  
o f w ar— Buyers no t bound to accept.—C erta in  
goods were sold under a c .i.f .  con trac t before 
the ou tb re ak  of w a r between G erm any and th is  
cou n try  to  be shipped in  a G erm an sh ip  fro m  
C h ina  to  Naples. The sellers and buyers were 
bo th E ng lish  firm s. The p rice  was to inc lude 
fre ig h t as per b i l l  o f la d in g  and insurance, 
paym ent ne t cash in  London  on a r r iv a l o f goods' 
a t p o r t o f discharge in  exchange fo r  b i l l  o f 
la d in g  and p o lic ie s ; b u t paym ent to  be made 
in  no case la te r than  three  m onths fro m  date of 
b i l l  o f la d in g . The goods were shipped before 
the w ar, a fte r w h ich  the vessel took re fuge in  a 
n e u tra l p o rt. The sellers sought to  recover (in  
one case) on a tender o f a G erm an b i l l  o f la d in g  
and an E n g lish  po licy  o f insurance and (in 
another case) on a tender o f a G erm an b i l l  o f 
la d in g  and Germ an po licy  o f insurance. Held,* 
th a t the documents were no t such as the sellers 
were e n title d  to  tender to  ob ta in  paym ent of 
the p rice  o f the cargoes shipped, the  documents 
a t the date o f the tender no t be ing  v a lid  and 
effectives and th a t the re fo re  the  sellers were 
no t e n title d  to  recover paym ent o f the go6ds 
against the documents. Decis ion o f S cru tton ,
J . (13 Asp. M a r. L a w  Cas. 94; 113 L . T . 
Rep. 185) affirm ed. (Ct. o f A pp .) A rn h o ld  
K a rb e rg  and Co. v. B ly th e , Green, J o u rd a in , 
and Co. L im ite d ; Theodor Schneider and Co.
v. B u rg e tt and Newsam  ..........................................  235

14. C ontract— C h a rte r-p a rty—D e liv e ry  o f docu
ments a fte r ou tb reak o f w ar— Goods in  E ng lish  
ship cap tured by enerjiy— W hether documents 
p ro p e rly  tendered.—The question o f the v a lid ity  
o f documents tendered depends upon th e ir  
v a lid ity  a t the date o f tender and no t upon the 
question w he the r o r no t they com ply w ith  the 
con trac t and decla ra tion . B y  a con trac t dated 
the  23rd June 1914 the p la in tiffs  sold to  the 
defendants ce rta in  M a n ch u ria n  Soya bean o il
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fro m  E astern po rts  to  A n tw e rp . There 

^fe.re tw o  ships concerned, the G., an E ng lish  
in  respect o f w h ich  the cargo was 

declared on the 3 rd  J u ly , and the U. R ., a 
Germ an vessel, the  cargo in  w h ich  was declared 

the 31st J u ly . A t  the ou tb reak o f w a r the 
Jatter ship became the  ship o f an a lien  enemy, 
th e  re la tive  b ills  o f la d in g  and insurance 
po licy  were never tendered, b u t the date o f 
•jheir tender was taken to  be the  18th Aug. 
r*s to  the (r., she and h£r cargo were seized 
oy the enemy on the  h ig h  seas and taken to  
H am b urg , so th a t a t the tim e  when the docu
ments were tendered to  the buyers the con trac t 
nad become im possib le ow ing  to  the seizure, 
^© ld , .that, so fa r  as the cargo on the Germ an 
vessel was concerned, the tender o f documents 
S as b a d ; th a t as to  the  goods on board the 
E ng lish  sh ip  the  tender o f the documents was a 
good tender inasm uch as the pe rform ance of 
me con trac t between buyer and seller w ou ld  
Rot a t the  tim e  have been ille g a l. There  was 
Ro i l le g a lity  in  ca llin g  on the bu yer to  de live r 
h* ^ J ltw e rP* because i f  he cou ld have go t h is 

jm ip to  A n tw e rp  i t  w ou ld  have been pe rfec tly  
mgal. The buyers were the re fo re  liab le .
JE- B . D iv .) W eis and Co. L im ite d  v. C red it 
C olon ia l et C om m erc ia l ..........................................  242

15- C har te r-'party  —  T im e cha rte r  —  R e s tra in t o f 
^ r¥ ices— W hether charterers re lieved  fro m  h ire  

W hether com m ercia l ob ject o f voyage frus- 
t r a ted .—The com m erc ia l fru s tra t io n  o f an 
aaventure by  de lay  means the, happen ing of 
s?Rje unforeseen de lay w ith o u t the fa u lt  o f 
R ither p a rty  to  a con trac t o f  such a characte r 
n* th a t by  the fu lf ilm e n t of the con trac t in  the 
?nY  way  .in  w h ich  fu lf ilm e n t is con tem pla ted 
t i ? ł  Pract i cable is so o rd in a te ly  postponed as 
m ^ t its  fu lf i lm e n t when the delay is over w i l l  
b°+raccom.Plish the  on ly  ob ject o r  objects w h ich  
Roth pa rties  to  the con trac t m ust have know n 
Rat each o f them  had in  v iew  a t the tim e  when 
hey  made the con trac t, and fo r  the accom plish

m ent o f w h ich  ob je c t o r objects the con trac t 
was made. I n  June 1914 a ship was chartered 
° ' f k WO B a lt ic  rounds. H a v in g  le f t  H u ll,  laden 

W ith coal, she was sub-chartered fo r  a voyage 
rc>m F in la n d  to  B ly th , N o rth u m b e rla n d . The 

f 6 u°f e*eam sh ip was p a id  by  the charterers
q  toe owners in  advance up  to  the  14th A ug.

R the 2nd A ug. the vessel was deta ined by 
Ro Russian G overnm ent, w a r h a v in g  broken

on the 1st A ug. between Russia and 
ge rm an y . On the 14th A ug. the owners d irec ted  
Ro cap ta in  to  rem ain  in  p o r t a t K o tk a , and 

°R the 28th A ug . the B r it is h  Consul a t the same 
Place was d irec ted  to  re p a tr ia te  the crew, w hich 
Was done. The c h a rte r-p a rty  con ta ined a 
£lause p ro v id in g  in  w ha t events paym ent o f 
Rire was to  cease, b u t d id  no t inc lude re s tra in t 
° f  princes, ru le rs, and people, a lthough  th a t 
jv.as in  the genera l exceptions clause. The 
1Q1? WaS up  to  b u t no t since the 14th A ug. 
Jy14. D isputes h a v in g  been re fe rred , a rb i
trators, by  a f irs t aw ard , fou nd  th a t in  the 

circumstances no tim e  h ire  was due, b u t subject 
f  iu  °P to io n  o f the c o u rt as to  the m eaning 
V. wor(^s u re s tra in t c f princes,”  &c., in  the 

ch a rte r-p a rty . B y  a second a w a rd  the a rb i- 
tound th a t a t no tim e  between the 

i4 th  A ug. and the 20th Oct. 1914 was there any 
reasonable p ro b a b ility  o f the vessel proceeding 
° n i^er b a r te re d  voyage, and th a t no voyage 
could have been undertaken between those 
Rates w h ich  w ou ld  n o t have invo lved  r is k  of 
capture, and th a t the com m ercia l adventure 
Rad been fru s tra te d . H e ld , th a t the charterers 
Were lia b le  fo r  h i r e ; th a t the te leg ram  o f the 
owners d ire c tin g  re p a tr ia t io n  o f the crew d id  
Rot am ount to  a w ith d ra w a l o f the s h ip ; th a t 
®7eR i f  the vessel was de ta ined by “  re s tra in t ”
Rat d id  no t excuse paym ent o f h ire ;  and th a t 

JR fin d in g  “  fru s tra t io n  ”  as a fa c t the a rb i- 
ra to rs  had m isd irected  themselves, inasm uch
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as de lay due to a cause contem plated and p ro 
v ided  fo r  by  the  ch a rte r-p a rty , even though 
the de lay itse lf is p ro tra c ted  beyond w hat 
m ig h t have been expected,- does np t am oftn t to  
fru s tra t io n  o f the adventure. (K . B. D iv .) 
A d m ira l S h ip p in g  C om pany L im ite d  v. W eid- 
ner, H o p k in s ,' and Co. (See N o. 49 below.) ....... 246

16. C b a rte r-p a rty— “  P e n a lty  fo r  no n-pe rfo rm 
ance ” —L im ita t io n  o f l ia b i l i ty — C onstruc tion .—
A  » ch a rte r-p a rty  conta ined the fo llo w in g  
clause: “ P ena lty  fo r  non-perform ance o f th is  
agreem ent proved damages, no t exceeding the 
estim ated a m oun t o f f re ig h t.”  H e ld , th a t th is  
constitu ted a pe na lty  clause and no t a l im ita 
t io n  o f l ia b i l i ty .  (K . B . D iv .)  W a ll v. 
R ederiak tiebo lage t Luggude  ..................................  271

17. C harte r-pa rpy—M a rin e  insurance— W a r r is k  
“  fo r  cha rte rers ’ account ” —D u ty  to insure .—
The p la in tiffs  were the owners o f a steamship 
th a t was charte red  by  the defendants under a 
ch a rte r-p a rty  w h ich  p rov ided  (in te r a lia ) th a t 
the owners were to  pay and p rov ide  fo r  in su r
ance; th a t the ch a rte r-p a rty  was n o t to  be 
construed as a demise o f the s h ip ; and th a t the 
owners were to  re m a in  responsible fo r  insurance.
The ch a rte r-p a rty  also conta ined the fo llo w in g  
w r itte n  c lause : “ W a r risk , i f  any required, 
fo r  cha rterers ’ account. I t  is understood and 
agreed th a t va lue  fo r  w a r r is k  at a ll times to 
be based on values stated in  owners' annual 
p o lic y .”  On the 21st Sept. 1914, w h ile  on a 
voyage, the steam ship was sunk by  a Germ an 
cfu ise r. The p la in tiffs  b ro u g h t an action to 
recover damages fo r  the defendants’ fa ilu re  
to  insure the steamer against w a r r is k  a fte r 
h a v in g  been requested by  the* p la in t if fs  so to  
do. H e ld , th a t on the tru e  construction  o f the 
ch a rte r-p a rty  the  charterers were to  bear the 
costs o f the  in su rance ; b u t th a t the insurance 
was to  be effected by  the owners and no t by 
the charterers. D ecision o f B a ilhache, J . 
¡ante, p. 92; 113 L . T . Rep. 178) reversed.
(C t. o f  A pp .) H o lla n d  G u lf S toom vaart 
M a tts c h a p p ij v. W atson , M u n ro , and Co.............  279

18. T im e ch a rte r-p a rty— O il tan k  steamer—P eriod  
o f cha rte r unexp ired—S h ip  re qu is ition ed  by 
Governm ent as tra nspo rt fo r  troops—S tru c tu ra l 
a lte ra tion s  to adapt her fo r  th a t purpose— 
W hether con trac t de te rm ined by act o f G overn
m ent.— B y  a ch a rte r-p a rty  dated in  M a y  1912 
the owners o f a ship designed io  c a rry  cargqes 
o f o i l  in  b u lk  agreed to  le t and the charterers 
agreed to  h ire  the ship fo r  the pe riod  o f s ix ty  
ca lendar m onths com m encing fro m  the day a t 
w h ich  the sh ip  should be placed a t the disposal 
o f the charte rers— w hich  pe riod  w ould  exp ire  
in  Dec. 1917—to  be em ployed in  la w fu l trades 
fo r voyages between ce rta in  specified po rts  fo r  
the ca rriage  of refined pe tro leum  and (or) crude 
o il and (or) its  products, as the charterers o r 
th e ir  agents should d irec t. The charterers 
were to  pay as fre ig h t a fixed sum o f 1750/. 
per m onth. U n d e r ce rta in  res tric tions  the 
ca rriage  o f o th e r su itab le  cargo chan o il was 
to  be a llow ed. P ow er was conferred on the 
charterers to  un d e rle t the ship on A d m ira lty  
o r o th e r service, b u t w ith o u t p re jud ice  to  the 
ch a rte r-p a rty . There  was an exception o f 
(amongst o the r th ings) “  re s tra in ts  o f princes 
ru le rs, and, people.”  The ship was requ is itioned 
by the G overnm ent in  Dec. 1914, and was fo r 
some tim e  em ployed in  ca rry in g  w ate r. In  
Feb. 1915 she was a lte red by  the G overnm ent 
to adap t her fo r  the tra n sp o rt o f troops. The 
charterers had p a id  and were w ill in g  to con
tin u e  to  pay the s tipu la ted  fre ig h t. In  these 
circumstances the question arose w hether the 
charterers were e n title d  to  tre a t the  con trac t 
as subsisting o r w hether the owners were r ig h t 
in  con tend ing th a t i t  was p u t a t an end. H e ld , 
th a t the adventure on the  [)a rt o f the owners 
was th a t the ship should earn the fre ig h t fo r  
the e n tire  teTm o f the cha rte r, the adventure
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on the p a r t  o f the charte rers be ing th a t they 
should have the use o f the  s h ip ; th a t the 
adventu re on the p a r t  o f the owners had no t 
been fru s tra te d ; and th a t i t  cou ld n o t the re fo re  
be said th a t the e n tire  adventure had been 
fru s tra ted . H e ld , also, th a t the event w hich 
had happened was w ith in  the m eaning o f the 
exception “  re s tra in t o f princes, ru le rs, and 
people.”  Decis ion o f A tk in ,  J . affirm ed. (Ct. 
o f A pp .) R e A rb it ra t io n  between F . A . 
T a m p lin  S team ship C om pany L im ite d  and  
A n g lo -M ex ica n  P e tro leum  Produce C o m p a n y  
L im ite d . (See N o . 40 below .) .....  ....................... 284

19. C h a rte r-p a rty— W ith d ra w a l by owners before 
e xp ira tio n  o f te rm —Subsequent issue o f w r it  
fo r  h ire  due— W hether w ith d ra w a l w a ived .—
A  vessel was chartered in  June 1914 fo r  five 
m onths, a t so m uch pe r m onth , payable  in  
advanpe. On the 13th A u g ., a m o n th ’s h ire  
be ing due and unpa id , the  owners te legraphed 
to  the charterers, say ing  th a t they w ith d re w  
tfie  steamer p u rsuan t to  a clause in  the cha rte r- 
p a rty . H a l f  an hour la te r they issued a w r i t  
in  an ac tion  to  recover the m o n th ’s h ire . 
A rb itra to rs  fou nd  as a fa c t th a t the ship was 
p ro p e rly  w ith d ra w n , b u t they1 reserved fo r  the 
o p in io n  o f the couTt the question w hether the 
no tice o f w ith d ra w a l, i f  p ro p e rly  g iven , was 
w ith d ra w n  o r w a ived  by the  subsequent con
duct o f the owners in  issu ing the w r it .  H e ld , 
th a t in  the  circum stances o f the case the notice 
o f w ith d ra w a l had been p rope rly  g iven , and 
th a t i t  had n o t been w ith d ra w n  by the subse
quent conduct o f the  owners. (K . B . D iv .) 
W ulfsbe rg  ' and Co. v. Owners o f S team ship  
W eardale. (See N o. 29 below.) ..............................  296

20. C h a rte r-p a rty—E xcep tio n  o f “  re s tra in t o f 
p r in ce s ” — Reasonable a n tic ip a tio n  o f re s tra in t 
t—.Breach by shipow ner— L ia b ility - -M e a s u re  of 
damages.— A  breach o f con trac t is no t excused 
by reasonable a n tic ip a tio n  o f the happen ing of 
an even t w hich, i f  i t  happens, w i l l  excuse the 
perform ance o f the con tract. A  ch a rte r-p a rty  
excepted “  arrests and res tra in ts  o f princes.”
The shipow ners refused to jp ro ^ ide  a ship w h ich  
by  the c h a rte r-p a rty  they had agreed to  p ro 
v ide  on the g ro u n d  th a t the re  was reasonable 
apprehension th a t i f  they fu lf i l le d  the charte r 
the ship w ou ld  be seized by the K in g  s enemies. 
H e ld , th a t the shipow ners were g u ilty  o f a 
breach o f the chaTter-party . The p la in tiffs  
cha rte red  a vessel fro m  the  defendants to 
enable them  to  fu l f i l  a co n tra c t by w h ich  they 
agreed to  buy a cargo o f sulphate o f am m onia 
fro m  a B e lg ia n  firm . The defendants ha v in g  
fa ile d  to  p e rfo rm  the cha rte r, the p la in tiffs  
were forced to  re pud ia te  the con trac t o f sale 
and purchase, and as a Tesult o f a rb itra t io n  
pa id  the B e lg ia n  f irm  4500?. In  an action by 
the p la in tiffs  aga inst the defendants fo r 
damages fo r  breach o f the c h a r te r : H e ld , th a t 
the p la in tiffs  cou ld no t recover fro m  the 
defendants the  4500?., such damage be ing too 
.remote. The estim ated p ro f it  o f the venture, 
to  c a rry  o u t w h ich  the  p la in tiffs  chartered the 
defendants’ vessel, was 3800?. The defendants 
fa ile d  to  p rov ide  th e ir  vessel in  breach of the 
ch a rte r-p a rty . I n  an action  b y  the  p la in tiffs  
aga ins t the defendants fo r  damages fo r  the 
breach the defendants contended th a t, assum
in g  the re  had been a breach, the p la in tiffs  had 
suffered no loss thereby, since, i f  the defendants 
had  pe rfo rm ed  th e ir  p a r t o f the cha rte r and 
p rov ided  a vessel, the vessel w ith  the p la in tiffs  
cargo on board  w ou ld  in e v ita b ly  have fa lle n  
in to  the hands o f the  K in g 's  enemies. H e ld , 
th a t the p la in t if fs  were e n title d  to  recover the 
3800?. fro m  the defendants, since, a lthough the 
argum ents o f the defendants m ig h t have been 
tru e  the  vessel and its  cargo w ou ld  have 
been insu red  by the  p la in tiffs  fo r a sum sufficient, 
to  coveT the cost o f the goods, the fre ig h t, the 
cost o f insurance, and a reasonable sum fo r  
p ro f it  (w h ich  w ou ld  no t have been less than

PAGE
3800?.), and th a t they w ou ld  have had a> c la im  
on th e ir  un d e rw rite rs  as fo r  a to ta l lose. , (K . B .
D iv .) M its u i and Co. v. W atts, W atts , and Co.
(See Nos. 31 and 52 below.) ................  ................  300

21. B i l l  o f lad in g  inconsistent w ith  ch a rte r-p a rty  
— Prevalence o f b i l l  o f la d in g — “  P e rils  o f the 
sea.” — B y a ch a rte r-p a rty  dated the 28th M a y  
1913 the p la in tiffs  chartered the steamship K .,  
be long ing  to  the defendants, to  proceed to 
G rindstone Is la n d , N ew  B run sw ick , and there 
load a cargo o f t im b e r and th e re w ith  proceed 
to  ce rta in  port» ( in c lu d in g  Manchester) as 
ordered. « F re ig h t was to be payable on 
m easurem ent o f q u a n tity  de live red  as ascer
ta ined  a t p o rt o f d ischarge , and a ll responsi
b i l i ty  o f the charterers under the cha rte r was 
to  cease as soon as the cargo was alongside.
The m u tu a l exceptions inc luded “  p e rils  o f the 
sea.”  The cap ta in  o r  h is  agent was em powered 
to  s ign b ills  o f la d in g  w h ich , i t  was agreed, 
should be “  conclusive evidence against the 
owners as es tab lish ing  the quan tity ) de livered 
to  the sh ip  as stated th e re in .”  The p la in tiffs  
gave ins truc tions th a t the vessel when loaded 
should proceed to  M anchester. The K .  was 
loaded fro m  ligh te rs , the  contents o f, w h ich  was 
checked by surveyors as i t  le f t  the shore. 
O w ing  to  ro u g h  w eather a q u a n tity  o f the 
t im b e r fe ll between the lig h te r  and the ship 
and was lost, b u t despite th is  the m aster o f the 
vessel signed a b i l l  o f la d in g , in  th is  fo r m :
“  Shipped in  good o rde r and w e ll cond itioned 
on board the steamship K ylestrom e  ”  the 
quan tities  o f tim b e r con ta ined in  the surveyors’ 
reports. The re su lt was th a t on a r r iv a l a t 
M anchester the cargo was fou nd  to  be short.
In  an ac tion  by the p la in t if fs  fo r  damages fo r 
sho rt d e live ry  the  defendants contended ,that 
the tim b e r was lost th roug h  pe rils  o f the  sea, 
since by the ch a rte r-p a rty , the term s o f w h ich  
m ust be inco rpo ra ted  in  the b i l l  o f la d in g , 
the re sp o n s ib ility  o f the cha rte re r ceased as 
soon as the cargo was alongside, w hereby the 
re sp o n s ib ility  o f the defendants commenced and 
the exception o f “  pe rils  o f the sea ”  came in to  
opera tion . H e ld , th a t the w ords in  the  b i l l  o f 
la d in g , “  shipped . . .  on board the steam ship 
K y les tro m e ,”  were inconsistent w ith  the p ro 
visions in  the ch a rte r-p a rty  th a t the cargo was 
o n ly  to  be de live red  alongside, and m ust p re 
v a i l ;  th a t, in  consequence, the exception o f 
“  pe rils  o f the sea ”  never came in to  opera tion , 
and the p la in t if fs  were the re fo re  e n title d  to 
succeed. (K . B . D iv .)  C rossficld and Co. v. 
K y le  S h ip p in g  Com pany. (See N o. 28 below.) 327

22. C oaling  con trac t— E xception o f “  In te rfe renbc  
by w a r ” — Necessity o f suppliers  to procure  
coal—Increased fre ig h ts—S ca rc ity  o f ships—  
R efusal by suppliers to supply  coal— Breach of 
con tract— L ia b il ty .—̂ On the 5th  Dec. 19l4 a 
coa ling  con trac t was entered in to  between the 
p la in tiffs , the owners o f a lin e  o f steamships, 
and the defendants, a coa ling  com pany, by  
w h ich  i t  was agreed th a t the p la in t if fs  should 
take a ll the bu nke r coal they wanted a t (in te r  
a lia ) A lg ie rs  fro m  the defendants, and th a t the 
defendants should  supply a ll the coal n o rm a lly  
needed by the p la in tiffs  a t th a t p o rt. The fo rm  
o f con trac t u tilis e d  was one in  use be fore the 
ou tb reak o f the w a r, and conta ined a clause 
a llo w in g  the defendants to  cancel the con trac t 
i f  e ith e r G re a t B r ita in  o r F rance became 
engaged in  w a r w ith  any o th e r P ow er. A  s lip , 
however, was pasted on the con trac t, w hich 
p rov ided  th a t, “  n o tw ith s ta n d in g  the w a r clause 
in  the con trac t, i t  is understood th a t the depots 
w i l l  supply d u r in g  the present h o s tilit ie s  . . . 
and should circum stances arise to  fu r th e r  in te r 
fere in  any m anner w ith  the supply, sh ipm ent, 
carriage , o rx d e liv e ry  o f the  coals, th is  con trac t 
is sub ject to  cancelm ent by suppliers .”  In  Feb. 
1915 the defendants refused to  supp ly  one of 
the p la in t if fs ’ ships w ith  coal a t A lg ie rs ,



MARITIME LAW OASES, xi
8UBJECTS OF CASB8.

ari(  ̂ the p la in tiffs  were thereby p u t to expense 
:?  o b ta in in g  coal elsewhere. I n  an action by 
ne p la in tiffs  fo *  breach o f con trac t the  defen- 
ants contended th a t they were protected fro m  

ala ^ lh i y  ^ e  clause i r i  the con trac t
nd the  added s lip . I t  appeared th a t between 
®c. 1914 and Feb. 1915 there was a g re a t rise 

.n fre ig h ts  between C a rd iff and A lg ie rs . The 
J^dge he ld  th a t the  w o rd  “  supp ly  ”  in  the s lip  

eant  supply  to  the defendants a t C a rd iff, and 
0 . to  the p la in tiffs  a t A lg ie rs , and was 
atisfied th a t i f  the defendants c a rr ie d  o u t the 
o n trac t they w ou ld  have had d iff ic u lty  in  

ch a rte r in g  a vessel between these places a t 
J?ore tha n  double the fre ig h ts  p reva len t when 

c o n tra c t was made. H e ld , th a t since, to  
o*11 contra c t, the defendants w ou ld  no t

n iy  have been p u t to  e x tra  expense, bu t w ould  
ave{{had d iff ic u lty  in  o b ta in in g  ships, there 
as “  in te rference ”  w ith in  the m eaning o f the 
*P, and th a t, the re fo re , the defendants were 

xcused fro m  l ia b i l i ty .  (K . B . ,D iv .) Schecp- 
’a a rt M a tts c h a p p ij Oylsen v. N o rth  A fr ic a n  

^o a h n g  Com pany  ......................................................  339

\ ChZTter : Pa r ty — C onstruction  of— C ance lla tion
** commandeered .” — The p la in tiffs  were 

oh e*. cn a rte rers  o f a G reek steamer. The 
“  S ^ tc r-p a rty  con ta ined the  fo llo w in g  c lause : 

S hou ld  steamer be com mandeered by the 
G overnm ent th is  ch a rte r sha ll be can- 

©lled.”  W h ils t the steamer was a t M arse illes  
6cna rg in g  a cargo o f coal fo r  the  charterers, 

n the 25th Sept. 1915, a no tice was served 
Pon he r cap ta in  by  the Greek Consul-General 

p e e r in g  h im  to  proceed im m e d ia te ly  to  the 
^eeus, pu rsuan t to  an o rd e r o f the R oya l 

d«?6 j  ^ overnm ent. On the 27th Sept, the 
tendan t gave to  the p la in tiffs  fo rm a l notice 
cance lla tion  o f the c h a rte r-p a r ty  pu rsuan t to 

ause 32. On the  11th O ct., and w h ile  the
^  am er was s t i l l  a t M arse illes, the  Greek 

“ im e n t w ith d re w  th e ir  no tice  o f the 
the ,ancl  released the ship. H e ld , th a t
governm ent

? ep t- ai - _______ ____- “ - I -  . . __ , ___
defendant’s vessel had been effective ly  

mm andeered by the  G reek Governm ent, 
the °  v. ta ^ en con tro l o f the vessel, and th a t 
n fe ̂ b a r te r -p a r ty  was the re fo re  cancelled. (Ct. 

^P p .) Capel and Co. v. S o u lid i .................... . 361

^  load?'r te r -p a rty  —  L a y  days —  C om p le tion  o f 
^  d ing  before e x p ira tio n  o f la y  days—  
s h ie^ tance d ispa tch  money—F a ilu re  to free  
l i a f i  aS- S00n as possible— W hether charterers  
th  i  *n damages.— B y  a c h a rte r-p a rty  dated 
a te ^  Feb. 1915 a steamer was to be loaded 
f r o an '^ r 8’en t^n® P ° r t  and to  proceed there- 
j? m 35 o rdered by the cha rte re rs  to a 
m_ro Pean p o rt as p o r t o f discharge. D ispa tch  
fo  nep a*' ra îe Per day was payable
h a ^ t k  m-e save<* *ri load ing , and the charterers 
fou k 6 r *g k t  to  keep the steam er fo r  tw en ty- 
p r  o °u rs  a fte r com ple tion  o f lo a d in g  fo r  the 
load^ 86 se tt lin g  accounts. The steamer was 
th n ^netcen days be fore the e x p ira tio n  o f 
n in  t  ° r  days, and in  respect o f the

eteen days the charterers rece ived d ispa tch  
d O w ing  to  de lay by the  charte rers in
k e n f  in £T- as to  the p o rt o f ca ll, the steam er was 
fo r  ,Ta it^nS fo r  the  b ills  o f la d in g  and orders 
d three days. The shipowners cla im ed 

x.a®es respect o f th is  delay, and in  a rb i- 
dam °~ Pro peedings were_ aw arded 300?., be ing

a t the ra te  o f 150?. fo r  tw o  days, 
cha rt ^ "at, the  loa d in g  tim e  g ran te d  to  the 
0w terers n o t h a v in g  been exceeded, the sh ip- 
o r a *? w®re n o t e n title d  to  c la im  fo r  dem urrage 
Patch ten*1° n ’ o n ly  to  a re tu rn  o f the  dis-
whi ?  H J ^c y  m oney p a id  fo r  a consideration 
Ste ** ] / a^  fa iled . (K . B . D iv .)  Owners of 

l P N o lisem ent v. Bunge and B orn . 
Ikee No. 47 below.) ........................  ............................

•C o n tra c t  —  In d e m n ity — W arehousem an—Issue 
car ° . n  w arran ts— L ig h te ra g e — D am age to 

9 ° tn  possession o f lig h te rm a n — Warehouse-

364

m an’s l ia b i l i t y  to purchasers under w arran ts— 
R ig h t to i n d e m n i t y . N ov. 1914 the defen
dants, w ho were g ra in  m erchants, had a cargo 
o f w hea t in  the steamship Q.y d ischa rg in g  in  
the S. D ock, London . The p la in tiffs , who were 
w harfingers, c a r ry in g  on business in  the p o rt 
o f London, agreed to  store the  w heat. A  
lig h te rm a n  was em ployed to  lig h te r  the wheat, 
and the defendants requested the p la in t if fs  to 
issue clean w arran ts  fo r  the wheat, m a k in g  
them  de live rab le  to  the defendants o r th e ir  
assigns by indorsem ent, so th a t they m ig h t sell 
the wheat. T h e  p la in tiffs  du ly  made ou t the 
w arran ts , and the defendants sold the w heat 
to  W . and Co., who came to  take  d e live ry  o f 
the w hea t tow ards the end o f Jan . 1915, when 
i t  was discovered th a t, o w in g  to  a leaky barge 
and exposure to  the w eather, some o f the wheat 
was unsound, h a v in g  became damaged before 
the de live ry  to  the p la in tiffs . The p la in tiffs  in  
consequence became lia b le  on th e ir  w a rran ts  in  
damages to  W . and Co. S cru tton , J . found 
th a t the  lig h te rm a n  was the agent o f the defen
dants. In  an ac tion  by  the p la n tiffs  against 
the defendants c la im in g  an in d e m n ity : H e ld , 
th a t the p la in tiffs  h a v in g  issued the w a rran ts  
a t the request o f the  defendants, the re  was an 
im p lie d  con trac t by  the  defendants to  
in d e m n ify  the p la in tiffs  fo r  the loss, and the 
defendants were the re fo re  liab le . D ecision o f 
S cru tton , J . a ffirm ed. (Ct. o f A pp .) Groves 
and Sons v. Webb and K en  w a rd  ........................... 386

26. C arriage  by d ire c t ro u te— L ib e r ty  to ca ll a t 
in te rm ed ia te  p o r t—E xcep tio n  o f K in g ’s enemies 
—D e v ia tio n  to  in te rm ed ia te  p o r t no t usua lly  
v is ited  by owners’ ships—D estruc tion  by enemy 
vessel—L ia b i l i t y  o f owners.— In  N ov . 1914 the 
defendants, a steamship com pany, contracted 
to c a rry  a cargo o f w ool fro m  N ew  Zealand to 
London in  th e ir  steamship, f h e  b ills  o f la d in g  
p rov ided  fo r  “  D ire c t service between N ew 
Zealand and Lo ndon ,”  and conta ined these tw o 
clauses: “ Clause 1. W ith  l ib e r ty  on the way 
to  London  to  c a ll and stay a t any in te rm ed ia te  
p o r t o r po rts  to  d ischarge  o r take  on board 
passengers, cargo, coal, o r  o th e r supplies.”  
Clause 3. “  The owners are to  be a t  l ib e r ty  to 
c a rry  the said goods to  th e ir  p o r t o f destina tion  
by the  above o r o th e r steamer o r  steamers, 
sh ip  o r ships, , e ith e r be long ing  to  themselves 
o r  to  o th e r persons proceeding by  any route , 
and w hether d ire c tly  o r in d ire c t ly  to  such 
p o rt, and in  so do ing  to  c a rry  the goods beyond 
th e ir  p o rt o f destina tion , and to  tra n sh ip  o r 
land  and store the goods e ith e r on shore o r 
a flo a t and resh ip  and  fo rw a rd  the same a t the 
ow ne r’s expense, b u t a t m e rchan t’s r is k .”  The 
exception clause excepted the “  K in g ’ s
enemies.”  Besides the w ool the steamship
ca rrie d  a q u a n tity  o f frozen m eat fo r  de live ry  
a t H a v re . T h e  vessel ke p t a d ire c t course fro m  
N ew  Zea land to  Lo ndon  u n t i l  she reached the 
Casquets, when she tu rn e d  and made fo r  
H a v re , w h ich  was n o t one o f the usual po rts  
v is ited  by  the  defendants’ steamships. Before 
reach ing  H a v re  she was sunk by a Germ an 
subm arine. T h e  p la in t if fs  who were indorsees 
and ho lders o f the  b il ls  or la d in g  under w hich 
the w ool was shipped, b ro u g h t an action 
aga ins t the defendants c la im in g  damages fo r 
breach o f con trac t. H e ld  (1) th a t clause 3 
o f the b ills  o f la d in g  d id  no t a v a il the defen
dants, since i t  o n ly  app lied  when transh ipm en t 
o f the  cargo fro m  the T. to  another vessel 
had taken place and, even i f  th a t were no t so, 
the b il ls  o f la d in g  w ou ld  be am biguous 
(E lde rs lie  S team ship C om pany  v. B o rth w ic k  
(10 Asp. M a r. L a w  Cas. 24; §2 L . T . Rep. 274; 
(1905) A . C. 93); (2) th a t the  p rov is ions o f
clause 1 d id  n o t constitu te  a defence to  the 
p la in t if fs ’ c la im , since, assum ing th a t H a v re  
was an in te rm ed ia te  p o r t w ith in  the m eaning 
o f the clause, when the rou te  and po rts  o f ca ll 
o f a lin e  o f steamships had become stereotyped
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mere general w ords in  the owners’ ow n b i l l  of 
la d in g  g iv in g  lib e r ty  to  ca ll a t in te rm ed ia te  
ports  w ou ld  no t ju s t i fy  th e ir  ca llin g  a t some 
e n tire ly  fresh in te rm ed ia te  p o r t ;  (3) th a t a fte r 
de v ia tion  the defendants were o n ly  common 
ca rrie rs  and were n o t p ro tected by the common 
la w  exception o f the K in g ’ s enemies, since in 
d e v ia tin g  they were b re a k in g  th e ir  con tract 
w ith  the p la in tiffs  and  no t fu lf i l l in g  i t ;  and (4) 
th a t i t  was unnecessary fo r  the  p la in tiffs  in  
o rd e r to  substan tia te  th e ir  c la im  to show th a t 
the n a tu ra l and probab le  re su lt o f d e v ia ting  
to  H a v re  was th a t the T. w ou ld  be sunk by 
hostile  c ra ft. The p la in tiffs  were, therefo re, 
e n tit le d  to  ju dg m en t. (K . B . D iv .)  James 
M o rriso n  and Co. L im ite d  v. Shaw , S a v il l , 
and A lb io n  C om pany L im ite d . (See N o. 46 
below .) .............................................................................  400

27. D em urrage— C e rta in  ra te  a t p o rt o f load ing—
R estric ted  l ia b i l i t y  o f charterers— “  Same ra te  
to  a p p ly  a t p o r t o f d ischarge  ” — L ia b i l i t y  of 
th a rte re rs  no t thereby re s tric ted  a t p o r t o f d is 
charge— “  W o rk in g  days o f tw e n ty -fo u r hours 
each.” —B y  a ch a rte r-p a rty  dated the
13th A p r i l  1915 the p la in tiffs  cha rtered th e ir  
vessel, the 0 .,  to  an A m erica n  e xp o rt com pany 
to  c a rry  a cargo o f 6350 tons o f g ra in  fro m  
N e w p o rt News to  A vonm outh . B y  a con trac t 
o f sale the  ow nersh ip  o f the cargo passed to  
the  defendants. The charteT -party  and the b i l l  
o f la d in g  (w jiich  was to  com plete and supervene 
the ch a rte r-p a rty ) p rov ided  th a t the vessel 
should “  be loaded accord ing to  be rth  terms, 
and w ith  custom ary be rth  dispatch, and i f  
deta ined long e r tha n  five  days, Sundays and 
ho lidays excepted, cha rterers to  pay dem urrage 
[a t a ce rta in  ra te ] . . . p rov ided  th a t such
de ten tion  sh a ll occur by d e fa u lt o f charterers 
o r  th e ir  agents, and same ra te  o f dem urrage 
to  a p p ly  a t p o r t  o f d ischarge,”  and fu r th e r , 
th a t she should d ischarge a t A vonm outh ,
** in  accordance w ith  the  ru les o f the B r is to l 
C hannel and W est o f E n g la n d  C orn T rade  
A ssocia tion .”  I t  was also p rov ided  th a t the 
steam er m ig h t d ischarge a t a ll hours when the 
customs a u th o r it ie s  w ou ld  a llow  he r to  do so, 
p rov ided  th a t any e x tra  expense in  w o rk in g  a t 
n ig h t o r  on Sundays should be borne by the  
p a rty  o rd e rin g  the w ork . The ru les o f the 
B r is to l Channel and W est o f E n g la n d  Corn 
T ra d e  Association p rov ided  th a t a steamer 
C arry ing  a cargo o f 6350 tons should be a llow t d 
e ig h t “  w o rk in g  days o f tw e n ty -fo u r hours 
each ”  (Sundays excluded) to  d ischarge . The 
O. a rr iv e d  o ff  A vonm outh  a t 8.15 a.m . on 
Tuesday, the 6th  J u ly , and b y  the  term s o f the 
ch a rte r-p a rty  and b i l l  o f la d in g  the la y  days 
began a t th a t tim e . The d ischarge was finished 
a t 5 p.m . on th e  23rd J u ly . The p la in tiffs  
c la im ed dem urrage  in  respect o f e ig h t days 
n ine  hours, a lle g in g  th a t (a llo w in g  fo r  exc lu 
sion o f S unday, the 11th Ju ly ) the la y  days 
ended a t 8.15 a.m . on  the 15th J u ly . H e ld ,
(1) th a t the  p rov is ion  th a t the same ra te  o f 
dem urrage sho u ld  app ly  a t the p o rt o f d is
charge as a t the p o rt o f sh ipm ent d id  no t 
necessarily im p ly  th a t the  l ia b i l i ty  o f the 
charte rers was res tric ted  a t the p o rt o f d is
charge as a t the p o rt o f sh ip m e n t; and (2) th a t 
“  a w o rk in g  day o f tw e n ty -fo u r hours ”  m eant 
a pe riod  o f tw e n ty -fo u r hours com m encing a t 
the tim e  when the  sh ip  was ready to  discharge, 
exc lu d in g  Sundays and ce rta in  o the r excepted 
days. Ju d g m e n t was the re fo re  entered fo r  the 
p la in t if fs . (S cru tton , J .)  Orpheus Steam  
S h ip p in g  C om pany  v. Bo m il and Sons ............... 404

28. B i l l  o f la d in g — B i l l  o f la d in g  “  conclusive 
evidence o f q u a n tity  de live red  to sh ip  as stated 
the re in  ” —S ta tem ent in  b i l l  o f la d in g  th a t 
goods were  “ sh ipped on b o a rd ” — S hort 
d e liv e ry — E stoppe l— A u th o r ity  o f m aster—
“  P e rils  o f the sea.” —B y  a ch a rte r-p a rty  dated 
the 28th M a y  1913 the steamship K .,  be long ing
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to  the  defendants was chartered to  proceed to 
G rindstone Is lan d , N ew  B runsw ick , and there 
load  a cargo o f tim b e r and th e re w ith  proceed 
to  ce rta in  ^  po rts  (in c lu d in g  M anchester) as 
ordered. F re ig h t was to  be payable on measure
m ent o f q u a n tity  de live red  as ascertained at 
p o rt o f discharge, and a ll re sp ons ib ility  o f the 
charte rers un de r the ch a rte r was to cease as 
soon as the  cargo w a9 alongside. The excep
tions inc luded “  pe rils  of the sea.”  The cap ta in  
o r his agent was em powered to sign bil^s o f 
la d in g  w hich, i t  was agreed, should be “  con
clusive evidence against the  owners as establish
in g  the q u a n tity  de live red  to  the  ship as 
stated th e re in .”  The charte rers gave ins truc  
tione th a t the vessel when loaded should pro 
ceed to  M anchester. The K .  was loaded from  
lig h te rs , the  contents o f w hich was checked by 
surveyors as the y  le f t  the  shore. O w ing  to  
ro ugh  w eather, a q u a n tity  o f the t im b e r fe ll 
between the lig h te rs  and the ship and was lost, 
b u t despite th is  the m aster o f the vessel signed 
a b i l l  o f la d in g  in  th is  fo rm  : “  S hipped, in
good o rde r and w e ll conditioned, on board the 
steamship K y les tro m e  ”  the qu a n titie s  o f tim b e r 
con ta ined in  the surveyors’ reports . The resu lt 
was th a t on a r r iv a l a t M anchester the  cargo 
was fou nd  to  be short. I n  an action by the 
p la in tiffs , who were indorsees o f the b i l l  o f 
la d in g , fo r  damages fo r  sho rt de live ry  the 
defendants contended th a t the  t im b e r was lost 
th ro u g h  p e rils  o f the sea, since by the charte r- 
p a rty , the  term s o f w h ich  m ust be inco rpo ra ted  
in  the b i l l  o f la d in g , the  re spons ib ility  o f the 
cha rte re r ceased as soon as the caTgo was a long
side, w hereby the re sp o n s ib ility  o f the 
defendants commenced and the  exception o f 
“  pe rils  o f the  sea ”  came in to  operation. 
H e ld , th a t the defendants were bound by the 
statements in  the  b i l l  o f la d in g  th a t the whole 
o f the t im b e r had been shipped on board, and 
cou ld  no t g ive  evidence th a t ce rta in  po rtions 
o f the tim b e r had been lost a fte r they had been 
p u t in to  lig h te rs , b u t be fore they had been 
received on board. L ishm an  v. C h ris tie  (6 Asp. 
M a r. L a w  Cas. 186; 57 L .  T . Rep. 552; 19 Q. B.
D iv . 333) fo llow ed. Jud gm en t o f B a ilhache, J . 
{ante, p. 327; 114 L . T . Rep. 743) a ffirm ed. (Ct. 
o f A pp .) .Crossfield and Co. v. K y le  S h ip p in g  
Com pany  .............................. ......................................... 410

29. C h a rte r-p a rty— W ith d ra w a l by owners before
e x p ira tio n  o f te rm —Subsequent issue o f w r i t  
fo r  h ire  due— W hether w ith d ra w a l w a ived .— A 
vessel was chartered in  June 1914 fo r  five 
m onths a t so m uch pe r m on th , payable  in  
advance. On the 13th A ug ., a m o n th ’ s h ire  
be ing  due and unpa id , the owners te legraphed 
to  the charterers, say ing  th a t they w ith d re w  
the steamer pu rsuan t to  a clause in  the charte r- 
pa rty . H a lf  an ho u r la te r they issued a w r i t  
in  an action  to  recover -the m o n th ’s h ire . 
A rb itra to rs  fou nd  as a fa c t th a t the sh ip  was 
p ro p e rly  w ith d ra w n , b u t they reserved fo r  the 
op in ion  o f  the couTt the question w hether the 
no tice o f w ith d ra w a l, i f  p ro p e rly  g iven, was 
w ith d ra w n  o r  w a ived  by the subsequent conduct 
o f the owners in  issuing the w r it .  H e ld , on the 
facts, th a t no tice o f the w ith d ra w a l o f the 
steamer fro m  the  service o f the charterers had 
been p ro p e rly  g iven  by the owners, and th a t the 
subsequent conduct o f the owners d id  n o t con
s titu te  a waiveT o f th a t notice. Decision o f 
B a ilhache, J . (reported ante, p. 296; 114 L . T . 
Rep. 371) affirm ed. (Ct. o f A pp .) W ulfsberg  
and Co. v. Owners o f S team ship W eardale  ....... 416

30. C ontract— P ro v is io n  o f sh ip— E xcep tion  o f 
p u b lic  enemies and re s tra in t of princes  ”

— O utbreak o f w a r—F a ilu re  to provide ship— 
L ia b i l i t y  o f con trac to r. * In  1913 the defendants, 
steamship owners, contracted to  p rov ide  a 
steamship (to be ̂ nom inated) in  A ug.-Sept. 1915 
to  ca rry  phosphQfia fro m  F lo r id a  to  D e lfzv l. in
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H o lla n d , up the r iv e r  Ems. The exceptions 
clause inc luded “  p u b lic  enemies and re s tra in t 
°1 princes.”  I n  A ug.-Sept. 1915, d u rin g  the 
continuance o f a state o f w ar between G reat 
B r ita in  and G erm any, the Germ ans had 
assumed fu l l  con tro l o f the fa irw a ys  o f the 

A l l  vessels bound fo r  D e lfz y l were 
boarded by  them  and com pelled to  take  a 
G erm an p ilo t. The sh ip ’s papers were over
hauled o r  lia b le  to  be overhauled, and the 
channel was m ined. F e igh ts  had risen since 
1913 fro m  about 13s. 6d. to  three  o r fo u r tim es 
3,8 n iuch. The defendants in  these circumstances 
r efused to  tender a vessel, m a in ta in in g  th a t they 
need o n ly  nom ina te  one o f th e ir  ow n vessels 
3n d, h a v in g  done so, to  re ly  upon the excep
tions clause in  the  co n tra c t as they w ere p re 
vented fro m  p e rfo rm in g  the con trac t by 

p u b lic  enemies and re s tra in t o f princes.”  
l^he p la in tiffs , in  an action  fo r  breach of the 
con tract, argued th a t the exceptions clause d id  
nc t  come in to  op e ra tio n  u n t i l  a steamer was 
dom inated. H e ld , th a t as the defendants con
tra c ted  n o t as owners, b u t as contractors, i t  

n o t su ffic ien t fo r  them  m ere ly  to  nom inate 
on® o f th e ir  ow n vessels and n o t to  t r y  to  pro- 
cure anothe r steamer in  the  m a rk e t; b u t tha t,
°n  the  o th e r hand, i t  was no t necessary th a t a 
steamer should have been nom inated  fo r  the 
oxceptions clause to  come in to  op era tion , since 
such a conclusion w ou ld  leave the defendants 
W ithout excuse i f  the  opera tion  o f the exception 
Were such th a t i t  was im possib le to  procure 
3uy steamer w h ich  cou ld , o r  w ould , undertake 
the voyage. The G erm an con tro l of the Ems 
shut o u t fro m  the m a rke t n o t o n ly  the 
defendants’ ow n steamers, b u t also the snips o f 
G rea t B r i ta in  and her allies, am ounting  
P robably to  m ore  tha n  three-quarte rs o f the 
tonnage ava ilab le  b u t fo r  the excepted pe ril. 
N e u tra l shipowners w ou ld  have been very 
re lu c ta n t o f g e tt in g  th e ir  ships un de r Germ an 
con tro l when proceed ing un de r an E ng lish  
ch a rte r-p a rty , and the cargo w ou ld  p robab ly 
have been seized by the Germans w ith  the 
S?®ult th a t no fre ig h t w o u ld  have been earned, 
th e  ra te  o f insurance ( i f  insurance had been 
Possible) w ou ld  have been extrem e ly  h igh . The 
defendants w ou ld  have had to  prepay the 
Jre ight, o r pay the p rem ium , o r ru n  the  risk  
‘'hemselves, o r to  have p a id  the shipow ner such 
a fre ig h t as w ou ld  have enabled h im  to  cover 
oc r is k  o r induce h im  to  ru n  it .  H e ld , tha t, 

even le a v in g  o u t o f considera tion the general 
a^d  enormous rise in  fre igh ts , i t  w ou ld  be 
W holly unreasonable to  expqct the  defendants 
to  Pay la rg e  sums o f m oney o r to ru n  b ig  risks,
° r both, in  o rd e r to  deprive  themselves o f the 
P rotection o f an exception inserted in  the con
tra c t on th e ir  beha lf. D ic tu m  o f Esher, M .R . 
tn  C ra w fo rd  and R o w a t V.  W ilson, Sons, and 
X?- (1. Com . Cas. 277, a t p. 280) applied, 
tria ilhache , J .) Phosphate M in in g  Com pany 
und C oronet Phosphate Com pany  v. R a n k in , 
w lm o u r ,  and  Co.............................................................. 418

21- C h a rte r-p a rty— E xcep tio n  o f “  re s tra in t o f 
Vninces ” — Reasonable a n tic ip a tio n  o f re s tra in t 

Breach by shipow ner— L ia b i l i t y — Measure o f 
damages.— The p la in tiffs  cha rtered a vessel 
rom  the defendants, w ho were shipowners, to 

enable them  to  fu l f i l  a con trac t by  w h ich  they 
^greed to buy a cargo  o f sulphate of am m onia 
tro m  a B e lg ia n  firm . The ch a rte r-p a rty  
excepted “  arreets and re s tra in ts  o f princes,”
?n n p rov ided  th a t the  pena lty  fo r  non-per- 
torm ance should be proved damages no t 
exceeding the estim ated am ount o f fre ig h t, 
t  he defendants refused to  p rov ide  a ship w hich 
hy the  ch a rte r-p a rty  the y  had agreed to  pro- 
V lde, upon the g round  th a t there was reasonable 
apprehension th a t i f  they fu lf il le d  the charte r 
I sh ip  w ou ld  be seized by the  K in g ’s enemies. 
n these circum stances the p la in tiffs  were com-
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pelled to  repud ia te  th e ir  con trac t w ith  th e ir  
sellers, and p a id  them , as the resu lt o f a rb it ra 
t io n  proceedings, 4500/. fo r  so do ing. In  an 
action by the p la in tiffs  aga inst the  defendants 
fo r  damages fo r  breach o f the c h a r te r : H e ld , 
th a t the  defendants were g u ilty  o f a breach of 
the ch a rte r-p a rty  by  no t sending a vessel to 
load, b u t th a t as regards the  am ount o f 
damages the p rope r am ount to  f ix  was the 
difference between the p rice  w h ich  w ould  have 
been realised by the sale o f the goods in  Japan 
a t o r  about the tim e  the vessel should under 
o rd in a ry  circumstances have a rrive d  and the 
cost o f the goods a t the p o rt o f load ing  a t the 
tim e  o f  sh ipm en t toge the r w ith  the cost o f 
fre ig h t and insurance, and th a t the  penalty  
clause had  no reference to  genera l damage^.
(Ot. o f A pp .) M its u i and Co. L im ite d  v. W atts, 
W atts , and Co. L im ite d .  (See No. 52 below.) ... 427

32. C h a rte r-p a rty  —  R e s tra in t o f princes  —  A d 
m ira lty  re q u is itio n —L ia b i l i t y  o f charterers fo r  
h ire — W ith d ra w a l o f vessel.—A  ch a rte r-p a rty  
con ta ined an exception clause w h ich  included 
re s tra in t o f princes, and also p rov ided  th a t the 
owners m ig h t w ith d ra w  the vessel fo r  non
paym ent o f h ire . D u r in g  the currency o f the 
ch a rte r-p a rty  the vessel was requ is itioned  by 
the A d m ira lty  fo r  a pe riod  o f about s ix months, 
fo r  w h ich  pe riod  the charterers refused to  pay 
the h ire . The owners th rea tened to  w ith d ra w  
the vessel, whereupon the p la in tiffs  (the 
charterers) b ro u g h t an action c la im in g  _ an 
in ju n c tio n  to  re s tra in  the defendants fro m  w ith 
d ra w in g  the vessel, in  w h ich  the owners coun te r
c la im ed fo r  h ire  d u r in g  the pe riod  o f the 
requ is ition . H e ld , th a t the  owners we re no t 
e n title d  to  w ith d ra w  the  vessel, b u t the 
p la in tiffs  were lia b le  to  pay the ch a rte r-p a rty  
h ire  to the owners d u r in g  the pe riod  o f the 
re q u is itio n , they re ce iv ing  the h ire  p a id  by the 
A d m ira lty . (Sankey, J .) M o dern  T ransport 
Com pany L im ite d  v. D uneric  S team ship Com
pa ny  L im ite d . (See N o. 41 below .) ...................... 434

33. C ontract— Sale— Tw o buyers purchase two
parcels fro m  same cargo—P a rce l in tended fo r  
one buyer de live red  to lig h te r  of other b u y e r -  
innocen t m istake— T it le  to goods—Sale o f 
Goods A c t 1893 (56 57 V ie t. c. 71), ss. 16, 18,
62 (4).— F ro m  a cargo o f oats in  b u lk  w h ile  in  
tra n s it  500 quarte rs were sold to  D. and 500 
quarte rs  to  S. B o th  pa rties  ins truc ted  the 
same lig h te rm a n  to take  de live ry  o f th e ir  
respective parcels o f oats on th e ir  behalf. The 
lig h te rm a n , in te n d in g  to  take de live ry  o f the 
parce l sold to  S., sent a lig h te r  to  the vessel.
The lig h te r  was loaded, bu t, th ro u g h  a m is
un ders tand ing , the c le rk  on the vessel p re 
pared documents w h ich  showed th a t he intended 
to  m ake d e live ry  o f the oats to  the ligh te rm a n  
on behalf, no t o f S-, b u t o f D ., and believed th a t 
he was so do ing . Subsequently, another lig h te r 
was sent by  the  l ig h te rm a n , w ho now in tended to 
take  de live ry  o f the parce l sold to  D ., and the 
same m isunders tand ing  occurred, documents 
be ing handed ove r w h ich  dem onstrated the 
in te n tio n  o f the c le rk  to  m ake de live ry  to  S. 
and not- to  D . The las t l ig h te r  became jam m ed 
and sunk, and the oate were damaged. The 
resu lt o f these tw o  m istakes was th a t the 
unharm ed parce l came in to  the possession o f 
S., a lth ough  the documents re la tin g  the re to  
showed an in te n tio n  th a t they should be 
de live red  to D. In  an action fo r  w ro n g fu l 
de tention o f the  o a ts : H e ld , th a t in  these c ir 
cumstances the p ro p e rty  in  the  undamaged 
goods had passed to  the p la in t i f f  D ., who was 
en title d  to  judgm en t. (A tk in , J .) D enny  v. 
S ke lton  .............................................................................. 437

34. C h a rte r-p a rty— O ption  of cancelling in  the 
event o f w a r—R isk  o f seizure, capture by ru le rs  
o r Governments— Voyage contem plated in v o lv 
in g  r is k —Subm arines and. m ines-rR e fusq l of
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PACE
owner to proceed— Subsequent agreem ent fo r  
ex tra  h ire— A rb it ra t io n .— B y a ch a rte r-p a rty  
da ted the 5 th A ug . 1912 a vessel was chartered 
fo r  five years w ith in  the limits« o f the European 
tra de . B y  clause 24 i t  was p ro v id e d : “ T h a t 
no voyage be undertaken and no goods, docu
ments, o r  persons shipped th a t w ou ld  in vo lve  
Tisk o f seizure, capture, re p a tr ia tio n , o r 
pena lty  by  ru le rs  o f G overnm ents.”  I n  June 
1915 the vessel was a t  L e ith  fixed to  load coals 
fo r  Rouen, b u t the ow ner refused to  a llow  her 
to  proceed on the voyage ow in g  to  the r is k  o f 
Germ an submarines. E v e n tu a lly  the  vessel 
was a llow ed to  sa il in  considera tion o f e x tra  
h ire  m oney be ing  p a id , and in  an a rb itra t io n  
i t  was decided th a t the ow ner was ju s tifie d  in  
re fus ing  to  a llo w  the  vessel to proceed. The 
vessel h a v in g  com pleted th is  voyage and tw o 
o th e r voyages upon s im ila r  terms, a rb itra t io n  
proceedings took place, and the um p ire  found 
th a t the voyages invo lved  the risk  o f the vessel 
be ing  a ttacked and sunk by  G erm an submarines, 
and he aw arded th a t  the  ow ner was ju s tifie d  in  
re fus ing  to a llow  the vessel to  proceed on the 
voyages inasm uch as they in vo lve d  r is k  o f 
seizure o r  cap ture  by Tulers o r  Governments.
A  case h a v in g  been stated fo r  the o p in io n  of 
the ^ o u r t : H e ld , th a t *the r is k  p f be ing attacked 
and sunk by  G erm an subm arines was a r is k  o f 
“  seizure o r cap tu re  ”  by  ru le rs  o r  G overn
ments w ith in  the  m ean ing  o f clause 24 o f the 
ch a rte r-p a rty , and th a t the  sh ipow ner was 
ju s tif ie d  in  re fus ing  to  a llow  his vessel to  p ro 
ceed upon voyages in v o lv in g  th a t r isk . 
(S cru tton, J .)  Re A n  A rb it r a t io n  between
0 . T . Tonnevold and  F in n  F r is  ..............................  439

35. *Insurance  (m arine ) —  “  H e ld  covered ”  —
Insurance o f m o to r-ca r fo r  voyage-—S h ipm ent of 
car on deck— L ia b i l i t y  o f u n d e rw r ite r.— A  m o to r
car, w h ich  i t  was proposed to  sh ip  fro m  E ng land 
to  I ta ly ,  was insured  against genera l risks o f 
breakage and damage d u r in g  the voyage. The 
po licy  o f insurance conta ined a “  he ld covered ”  
clause “  a t a p rem ium  to  be a rranged in  case of 
om ission o r  e r ro r  in  the descrip tion  o f the 
in te res t.”  The m o to r-ca r was ca rr ie d  on deck 
and was fou nd  to  be b a d ly  damaged on 
a r r iv a l.  I n  an action  by  the  owrier aga inst the 
sh ipp ing  agents fo r  sh ip p in g  the car in  an 
im prope r! m anner and fa i l in g  to  p ro tec t i t  
adequately by  in su ra n ce : H e ld , th a t a motoT- 
ca r ca rried  on the deck1 o f a  vessel was outsi le 
th e  insurance po licy , and th a t the defendants 
w ere liab le . (R ow la tt, J .) H ood  v. West E nd  
M o to r C ar P a ck in g  C om pany  ..................................  441

N ote.— Since affirm ed by  C. A .

36. C har te r-'party—Reference to  a rb itra t io n  o f 
disputes  “  as to m eaning and in te n tions  o f the 
ch a rte r ” — E x te n t o f clause.— A  ch a rte r-p a rty  
p rov ided  th a t “  any disputes a r is in g  between 
the ownfer and the  charte rers as to the m eaning 
and in ten tions o f the ch a rte r should be re fe rred  
to  a rb itra t io n .”  H e ld , th a t th is  phrase d id  no t 
mean m ere ly  th a t there should be subm itted  to  
the a rb itra to rs  questions o f construction as to  
the r ig h ts  o f the  pa rties  a r is in g  upon the words 
o f the ch a rte r-p a rty , b u t inc luded  the  ap p lica 
t io n  o f the  ch a rte r to  the  facts w h ich  had arisen 
in v o lv in g  the d e te rm in a tion  o f w h a t facts had 
arisen, b u t d id  no t e n tit le  the  a rb it ra to r  to
a w a rd  damages. (R o w la tt, J .) R ichards  v. 
Jo h n  P ayne and Co....................................................... 446

37. C h a rte r-p a rty—D ischarge w ith  custom ary
dispa tch— D ischarge o f ce rta in  q u a n tity  o f 
cargo pe r day—P aym ent o f dem urrage where 
de lay occasioned th roug h  fa u lt  o f charterers— 
F ixe d  tim e  ch a rte r-p a rty .— B y  clause 10 of a 
ch a rte r-p a rty  the cargo was to  be d ischarged 
w ith  the custom ary steamer d ispa tch o f the 
p o rt and in  the  o rd in a ry  w o rk in g  hours. B y 
clause 11 dem urrage was to  be payable a t the 
rate, o f 90/. peT day where the  delay was occa-
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sioned th ro u g h  “  any fa u lt  o f the ch a rte re r or 
m erchan t.”  B y  clause 20, as amended by agree
m ent between the  parties, the  steamer was to be 
dischargedi a t the  ra te  o f 100 standards o f 
t im b e r pe r w eather w o rk in g  day. H e ld , th a t 
the effect o f clause 20 was to  q u a n tify  by agree
m en t w h a t in  its  absence w ou ld  be achieved 
by the  a p p lica tio n  o f clause 10, w h ich resulted 
in  the com b ina tion  o f the  tw o  becom ing a fixed 
la y  da y  d ischa rg in g  clause. H e ld , also, tha t, 
where clause 20 operated, the w ords “  th ro u g h  
any fa u lt  o f the  cha rte re r o r m e rchan t ”  
became inap p licab le . (R o w la tt, J .)  B a ird  and  
C q. v. P rice , W a lke r, and Co.................................... 448

38. D e liv e ry  ex sh ip  to ra ilw a y —D eposit in
ca rrie rs ’ warehouse— D estruc tion  by f ire — 
L ia b i l i t y  o f c a r r ie rs — The p la in tiffs  d irec ted  the  
defendants— the owners o f a lin e  o f steamships 
w h ich  were ca rry in g  ce rta in  goods fo r  d e live ry  
to  the p la in tiffs — to  “ d e live r ex s h ip  to  the 
ra ilw a y  com pany to  o u r OTder.”  The con trac t 
conta ined a clause p ro te c tin g  the defendants 
fro m  l ia b i l i ty  fo r  dam age to  goods by fire . On 
a r r iv a l the goods were no t taken d ire c t to  the 
ra ilw a y  s ta tion , b u t were placed in  the 
defendants’ warehouse a d jo in in g  th e  quay. 
H ere  a fire  broke out, and the goods were 
destroyed. The p la in tiffs  b ro u g h t a n  action  
fo r  breach o f con trac t and d u ty  in  h a n d lin g  
the goods, con tend ing th a t, in  v iew  o f the 
ins truc tions  sent to  the  defendants, the  goods 
should never have been p u t in to  the warehouse, 
and tha t, as they had been so de a lt w ith , the  
defendants were lia b le  fo r  th e ir  loss and could 
n o t a v a il themselves o f the p ro tec tio n  a fforded 
by the term s o f the con tract. H e ld , th a t the 
expression “ ex sh ip  ”  d id  n o t exclude the 
ta k in g  o f go ods /in to  warehouse fo r  the  purpose 
o f d ispa tch ing  them  by ca r t to  a ra ilw a y , and 
th a t in  th is  case, the rem ova l o f the  goods in to  
the warehouse be ing  ju s tifia b le , the  defendants 
were e n title d  to  a va il themselves o f the p ro 
tec tio n  a fforded by the con trac t. (R o w la tt, J .) 
E astern C oun ties ,F a rm er s’ C o-operative Associa
tio n  v. Newhouse and Co..........................................  449

39. P rin c ip a l and agent—In s tru c tio n s  to agent— 
W a rra n ty  o f a u th o r ity — A m b ig u ity — H ire  o f 
ship— W hether p r in c ip a l bound by agent’s con
tra c t founded on his in te rp re ta tio n  o f in s tru c 
tions. The p la in tiff®  b ro u g h t an ac tio n  aga ins t 
the defendants fo r  breach o f w a rra n ty  o f 
a u th o r ity  to  ch a rte r to  the p la in t if fs  a sh ip  
be long ing  to  one A . The a u th o r ity  re lie d  upon 
was g iven  to  the defendants by A ., a shipow ner 
a t Naples, who sent a te legram  to  the defendants 
in  the fo llo w in g  w o rd s : “  Y o u  au thorise fix  
steamer^ p ro m p t loa d in g  3000 tons coal N e w p o rt 
C a g lia r i M e rs ina  o r P a le rm o tw en ty  sh illings.
I f  cannot be tte r w ire  im m e d ia te ly .”  A . refused 
to  le t a sh ip  and re pud ia ted  th e  cha rte r, h is 
reason be ing th a t h is a u th o r ity  to  the  defendants 
was to  h ire  a sh ip  and n o t to  le t one. R o w 
la t t ,  J . he ld  th a t i f  th e  te leg ram  was 
am biguous the defendants had acted bond fide  
and reasonably in '  in te rp re t in g  i t  as they had 
d o n e ; th a t the sh ipow ner w o u ld  have been 
responsible to  the  p la in tiffs  fo r  the  in te rp re ta 
t io n  w h ich  h is  agents had bond fide  and reason
ab ly  placed upon am biguous in s tru c tio n s ; b u t 
th a t the actua l ch a rte r-p a rty  entered in to  was 
outside the a u th o r ity  in  w ha teve r w ay i t  was 
read, and th a t the re fo re  the p la in t if fs  were 
e n title d  to  judgm ent. Ire la n d  v. L iv in g s to n  
(1 Asp. M a r. L a w  Cas. 389; 27 L . T . Rep. 79;
L . Rep. 5 E. & I .  A pp . 395) considered. L o r in g  
v. D av is  (54 T . Rep. 899; 32 Ch. D iv . 625, 
t i  f t  app lied.  ̂ The  defendants appealed.
/r i the  decision o f R o w la tt J . was r ig h t.
(Ct. o f A pp .) W e ig a ll and Co. v. R uncim an  
and  Co. and others ..................................................  463

40. T im e ch a rte r-p a rty— O il ta n k  steamer— P eriod  
o f cha rte r unexp ired— R e q u is itio n  by B r it is h
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PAGECl *governm ent—S tru c tu ra l a lte ra tion s  to  adapt
her fo r  use as tra n sp o rt—R e s tra in t o f princes—  
f ru s t ra t io n  o f adventu re— E ffect on con trac t.—
**y a ch a rte r-p a rty  t dated in  M a y  1912, the 
owners o f a ship designed to  caTry cargoes o f o il 

b u lk  agreed to  le t and the charterers agreed 
to  h ire  the ship fo r  a. p e riod  o f s ix ty  calendar 
znontha—w h ich  pe riod  w ou ld  exp ire  in  Dec.

to be em ployed in  la w fu l trades fo r  
v°yages between ce rta in  specified po rts  fo r  the 
carriage  o f refined pe tro leum  and (or) crude o il 
and (or) its  products as the  charterers o r th e ir  
agents should d irec t. The charte rers were to  
Pay as fre ig h t a fixed sum per m onth. U n d e r 
certa in  res tric tions the ca rriage  o f o the r suitable 
cargo tha n  o i l  was to  be a llow ed. P ow er was 
conferred on the charte rers to  underle t the ship 
° n A d m ira lty  o r  o the r service, b u t w ith o u t 
P rejud ice to  the ch a rte r-p a rty . The cha rte r 
atso con ta ined the usual exception o f re s tra in t 
p  princes. The ship was requ is itioned  by the 
governm ent in  Dec. 1914 and aga in  in  Feb.
|915, when she was a lte red to> f i t  her fo r  the 
tra nspo rt o f troops. The charte rers had pa id  
and were w il l in g  to  con tinue to  pay the 
8tipu la ted  fre ig h t. I n  these circum stances the 
owners (the appellants) c la im ed they were 
en titled  to  tre a t the  con trac t as a t an end. 
Weld (V iscoun t H a lda ne  and L o rd  A tk inson  
dissenting), th a t under the circum stances th is  
cha rte r-pa rty  was no t de term ined when the 
steamer was requ is itioned, and th a t the requis i- 
jon d id  no t suspend i t  o r a ffect the r ig h ts  of 
Pe owners o r cha rte rers under i t .  Q u e ry :
°es the  doctrine  o f fru s tra t io n  a p p ly  to a 

ime cha rte r?  D ecision o f the C o u rt o f A ppea l 
Asp. M a r. L a w  Cas. 284; 114 L . T . 

fteP- 259; (1916) 1 K . B . 485) a ffirm ed. (H . o f 
Re A rb it ra t io n  between F . A . T a m p lin  

steam sh ip  C om pany L im ite d  and A ng lo -M ex ican  
€tro leum  P roducts  C om pany L im ite d  ..............  467

C h a rte r-p a rty— S h ip  re qu is ition ed  by the A d 
m ira lty — R es tra in t o f princes— W hether h ire  
j ^ ^ aoie d u r in g  re q u is it io n  —  A rb it ra t io n  — 
W hether con tract subsisting— N onpaym ent o f 
l r e-—N otice  to  w ith d ra w  ship— W heth er owners 

en titled  to w ith d ra w  vessel—L ia b i l i t y  o f char- 
V'ers fo r  h ire .—The p la in tiffs  were tim e  
harterers o f the steam ship D ., and th e ir  c la im  
a® to  re s tra in  the defendants, the owners, fro m  
ith d ra w in g  the sh ip  fro m  th e ir  service. The 
cfendants counter-c la im ed fo r  h ire  d u r in g  a 

Period when the sh ip  was requ is itioned  by the 
u m ira lty . The ch a rte r-p a rty  con ta ined excep- 

!on clauses w h ich  inc luded re s tra in t o f princes, 
nd also p rov ided  th a t the  owners m ig h t w ith - 
raw the ship fo r  nonpaym ent o f h ire . There 
?? a cesser clause p rescrib in g  the events upon 

W h 'k  *” re should cease o r  be suspended, 
n ich  d id  n o t inc lude re q u is itio n  by the A d- 
ira lty .  D u r in g  the currency o f the cha rte r- 

p a rty  the  ship was requ is itioned  by the  A d 
to r  the p e rio d  o f about s ix m onths, fo r  

nieh pe riod  the  charte rers refused to  pay the 
ire . The pa rties  w en t to  a rb itra t io n  on the 

i n *  1011 w h®ther the con trac t was s t i l l  subsist- 
th ^  ’ ,?anC*’ ^ u r tog  the  a rb itra t io n  proceedings, 
sh^ ^etondan ts gave no tice to  w ith d ra w  the 
m P- Sankey, J . he ld  th a t the defendants were 
o t e n title d  to  w ith d ra w  the ship, b u t th a t the 

P a in tiffs  were lia b le  to  pay tne h ire  to  the 
1 e i®J^ants d u r in g  the pe riod  o f the re q u is ition  
t i  A d m ira lty . The p la in tiffs  appealed and 
Tre. j ° eton d a n t8 gave notice o f cross-appeal. 

eid, th a t the appeal o f the charte rers and the 
vOSS“aPpeal o f the shipowners fa ile d . The 

a^to^e^8, con ten tion  was th a t there had been 
??*lre  fa ilu re  o f considera tion, and th a t they 

t l i  ^  n° *  k® hab lo  fo r  h ire  as they had n o t had 
l i  \ i USe ship> to r  w hich alone they were
th  to  Pay h ire , d u r in g  the re q u is ition  by 
l  A d m ira lty . T h a t con tention, however, had 

deposed o f by the decision o f the House of

PAGE
Lo rds  in  F . A . T a m p lin  S team ship Com pany  
L im ite d  v. A ng lo -M ex ica n  P etro leum  P roducts  
Com pany L im ite d  (13 Asp. M a r. L a w  Cas. 467;
115 L . T . Rep. 315; (1916) 2 A . C. 397), and the 
charterers in  the present case had been r ig h t ly  
held lia b le  to  pay the charte red  h ire  fo r  the 
tim e  d u r in g  w h ich  the sh ip  was under re qu is i
tion . As regards the  cross-appeal, the sh ip
owners w ere n o t e n title d  to  igno re  the 
a rb itra t io n  proceedings and, pending those 
proceedings, serve no tice o f w ith d ra w a l o f the 
ship. The position  was such as to  lead the 
charterers to  be lieve th a t any r ig h t to  requ ire  
paym ent o f the h ire  o r to  w ith d ra w  the ship 
was suspended u n t i l  i t  had been de term ined in  
the a rb itra t io n  w h a t the respective r ig h ts  o f the 
pa rties  were—w hether the tim e  cha rte r was s t ill 
subsisting and w hether the charterers rem ained 
lia b le  to  pay the h ire . Decisions o f Sankey, J .
(13 Asp. M a r. L a w  Cas. 434; 115 L . T . Rep. 265;
(1915) 1 K . B . 726) affirm ed. F . A . T a m p lin  
Steam ship Com pany L im ite d  v. A ng lo -M ex ican  
P etro leum  P roducts  C om pany L im ite d  (sup.) 
app lied. (Ct. o f A p p .) M odern  T ransp ort 
C om pany L im ite d  v. D une ric  S team ship Com
pany L im ite d  ......................... ........................................  490

42. C h a rte r-p a rty—E m ploym ent between “  safe
ports  ” — W hat constitutes a “  safe p o r t ” — The 
w ord  “  safe ”  when used in  connection w ith  the 
word, “ p o r t ”  in  a ch a rte r-p a rty  im p lies  th a t 
the p o rt m ust be bo th ph ys ica lly  and p o lit ic a lly  
safe, and the  action e ith e r of na tu re  o r w ar 
m ay render a p o rt unsafe. I n  each case i t  is a 
question o f fa c t and a question o f degree. 
(Sankey, J .) Palace S h ip p in g  Com pany  
L im ite d  v. Oans S team ship L in e  ..........................  494

43. C h a rte r-p a rty  —  S ub-charte r — S ub-charte rer's  
breach— C ance lla tion—M easure o f damages.—
A  sh ip  was chartered by  the p la in tiffs  fo r  a 
voyage to  a p o rt in  C h ile  under the term s o f a 
ch a rte r-p a rty  dated the  1st J u ly  1912, w hich 
p rov ided  ( in te r a lia )  th a t fre ig h t should be 
payable a t the  ra te  o f 21?. per ton, and th a t the 
p la in tiffs  should have the o p tio n  o f cancelling 
the ch a rte r-p a rty  i f  the ship should n o t be 
ready fo r  s tiffe n ing  before the 15th Sept. 1913.
The p la in tiffs  Te-chartered the ship to  the 
defendants by  a ch a rte r-p a rty  dated the 
2nd M a y  1913 fo r  a voyage to  the same p o rt in  
C h ile , the ra te  o f fre ig h t be ing  28s. 6d. per ton.
The defendants, in  breach o f th e ir  con tract, 
refused to  load  the ship a t a tim e  when the 
m a rke t ra te  o f fre ig h t had fa llen  to 17s. per 
ton. I n  an action  by the p la in tiffs  to  recover 
the d iffe rence between 17s. and 28s. 6d. pe r to n : 
H e ld , th a t they were on ly  en title d  to  recover 
the difference between 21s. and 28s. 6 d.
(R ow la tt, J .) A ndrew  W e ir and Co. v. D obe ll 
and Co.................................................................................  496

44. C h a rte r-p a rty— C h a rte r o f vessel fo r  an ille g a l 
voyage o f w h ich  the owners are igno ran t,—  
R ig h ts  o f the owners.— The sh ipm ent o f goods 
upon an ille g a l voyage, i.e ., a voyage th a t can
no t be pe rfo rm ed  w ith o u t v io la tin g  the law  of 
the flag  o f the cou n try  o r  the law  o f the place 
where the  goods are to  be ca rried  to , be ing  a 
voyage w h ich  w ou ld  invo lve  the sh ip  in  conse
quences e ith e r o f fo r fe itu re  o r de lay, is 
analogous to the sh ipm ent o f dangerous goods 
w h ich  m ay invo lve  tne destruc tion  o f the  ship.
The sh ipper undertake« th a t he w i l l  n o t sh ip  
goovls w hich invo lve  the r is k  o f unusual danger 
o r delay to  the ship w h ich  the ow ner does no t 
know  of, o r  m ig h t n o t reasonably know  of, 
w ith o u t com m un ica ting  to  the owner the facts 
w h ich  are w ith in  h is know ledge in d ic a tin g  th a t 
there is such a r isk . (A tk in , J .) M itc h e ll, Cotts 
and Co. v. Steel B ro th e rs  and Co. L im ite d  ....... 497

45. C h a rte r-p a rty— L a y  days— D em urrage— Lo ad 
in g  and discharge a t a ce rta in  ra te  
“  R eversib le ” — Custom o f p o rt.— U n d e r a 
cha rte r-p& rty  the  appellan ts chartered a ship
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be long ing  to  the  respondents to  ca rry  a cargo 
o f  p it-p rop s  fro m  the B a lt ic  to  N ew po rt, M on., 
the cargo “  to  be loaded a t  the ra te  o f 125 
fa thom s d a ily  and d ischarged a t the ra te  o f 
125 fa thom s d a ily  revers ib le  w ith  custom ary 
steam ship d ispa tch as fa s t as the steam er can 
receive and de live r d u r in g  the  o rd in a ry  w o rk 
in g  hours o f the respective ports, b u t according 
to the custom o f the respective ports , Sundays, 
genera l o r  loca l ho lidays (unless used) in  both 
loa d in g  and d isch a rg in g  exce p te d /’ The agreed 
ra te  was equ iva len t to th ir te e n  days fo r  load ing  
and d ischa rg in g  respective ly. A t  the p o rt o f 
lo a d in g  the  sh ip  was loaded in  n ine  days and, 
by  a rrangem ent between the m aster and the 
sh ipper, fo u r  days’ d ispa tch m oney was 
•deducted fro m  fre ig h t and th ir te e n  days were 
stated in  the b i l l  o f la d in g  to have been used. 
A cco rd in g  to  the  custom o f  the  p o rt a t N ew 
po rt, M onm ou th , the discharge o f B a lt ic  p it-  
props is suspended d u r in g  w e t w eather and 
d u r in g  the h a lf o f each S aturday. The ship 
began d ischa rg in g  on the 19th J u ly , b u t ow in g  
to  w et w eather d id  not, com plete d o in g  so u n t i l  
m id d a y  on the  9 th A ug ., and the  shipowners 
contended th a t the th ir te e n  days ava ila b le  fo r  
d ischarge exp ired  on the 2nd A ug. and th a t the 
ship was on dem urrage s ix and a h a lf days, and 
to  th is  con ten tion  the C o u rt o f Session gave 
effect. H e ld , th a t as the  in te n tio n  was to  have 
a fixed num ber o f la y  days, and these could no t 
be affected by  the custom o f the p o rt, the 
charterers cou ld n o t except S a tu rday  afternoons 
o r wet  ̂ d a y s ; b u t the effect o f the w ord 
“  reversib le ”  was to  e n tit le  them  to  add the 
fo u r days saved in  loa d in g  to  the days ava ilab le  
fo r  discharge as the  sh ipper had no a u th o r ity  
to  “  sell ”  the  fo u r  days, and th a t in  the c ir 
cumstances the charte rers were n o t ba rred  fro m  
d isp u tin g  the statem ent in  the b i l l  o f la d in g  th a t 
th ir te e n  days had been “  used fo r  lo a d in g .”
The ship was acco rd ing ly  o n ly  on dem urrage 
fo r  h a lf  a dav. D ecision o f the  C ou rt o f Session 
(1916, S. C. 223; 53 S. L . R . 28) reversed. (H . 
o f L .)  Jjove and S tew art v. B o w to r Steam ship  
Com pany L im ite d  ..........................................................  500

46. C arriage  hy d ire c t rou te— L ib e r ty  to ca ll a t 
in te rm ed ia te  p o rt— "Exception o f K in g 's  enemies 
—D e v ia tio n  to  in te rm ed ia te  p o r t no t usua lly  
v is ited  by owners' ships—D estruc tion  by enemy 
vessel—L ia b i l i t y  o f owners.— In  N ov. 1914 the 
defendants, a steam ship com pany, con tracted to  
c a rry  a cargo o f wool fro m  N ew  Zealand to 
London in  th e ir  steamship the T. The  b ills  o f 
la d in g  p rov ided  fo r  “  d ire c t service between 
N ew  Zealand and London ,”  and conta ined these 
tw o  clauses: Clause 1. “  W ith  lib e r ty  on the 
w ay to  London  to  ca ll and stay a t any in te r 
m ed ia te  p o r t o r  po rts  to  d ischarge o r take  on 
passengers, cargo, coal, o r o th e r supplies.”  
Clause 3. “  The owners are to  be a t lib e r ty  to  
c a rry  the said goods to th e ir  p o r t o f destina
t io n  by  the above o r o th e r steamer o r steamers, 
sh ip  o r  ships, e ith e r be long ing  to  themselves o r 
to  o the r persons proceeding b y  any route , and 
w hether d ire c tly  o r  in d ire c t ly  to  such po rt, and 
in  so do ing  to  ca rry  the  goods beyond th e ir  p o rt 
o f destina tion , and to  tra n sh ip  o r  land and store 
the goods e ith e r on shore o r  a floa t and reship 
and fo rw a rd  the same a t the  ow ner’s expense, 
b u t a t m e rchan t’ s r is k .”  The exception clause 
excepted the “  K in g ’s enemies.”  Besides the 
wool the T. ca rrie d  a q u a n tity  o f frozen m eat 
fo r  d e liv e ry  a t H avre . The vessel ke p t a d ire c t 
course fro m  N ew  Zealand to  London u n t i l  she 
reached the Casquets, when she tu rned  and 
made fo r  H avre , w h ich  was no t one o f the 
usual po rts  v is ited  by  the defendants’ steam
ships. W hen a few  m iles fro m  H a v re  she was 
sunk bv  a G erm an subm arine. The p la in tiffs , 
who were indorsees and holders o f the b il ls  o f 
la d in g  un de r w h ich  the w ool was shipped, 
b ro u g h t an action  ag a ins t the  defendants

c la im in g  damages fo r  breach o f con tract. H e ld , 
th a t H a v re  was no t an in te rm ed ia te  p o r t  
w ith in  the  m eaning o f the b ills  o f la d in g  on the 
voyage o f th is  vessel fro m  N ew  Zealand to  
London, and th a t in  m a k in g  fo r  th a t p o rt she 
was d e v ia tin g  fro m  he r voyage and the 
defendants thereby los t the benefits o f the 
exceptions in  the  b i l l  o f la d in g . A nd , fu r th e r , 
th a t, inasm uch as the  defendants by d e v ia tin g  
were b re a k in g  th e ir  con trac t as carrie rs , they 
were lia b le  fo r  the loss occasioned by the K in g ’s 
enemies. Decision o f Bailhache, J . (13 Asp. 
M a r. L a w  Cas. 400; 114 I .  T . Rep. 746; (1916)
1 K . B . 747) a ffirm ed. (Ct. o f A pp .) James 
M o rr is o n  and Co. L im ite d  v. Shaw, S a v ill,  and 
A lb io n  Com pany L im ite d  ..........................................  504

47. C h a rte r-p a rty— L a y  days— C om ple tion  o f load -
in g  before e xp ira tio n  o f la y  days— Acceptance  
o f d ispa tch money—F a ilu re  to  free  sh ip  as soon 
as possible— W hether charterers liab le  in  
damages.—B y  a ch a rte r-p a rty  da ted the
1st Feb. 1915 a steamer was to  be loaded a t an 
A rg e n tin e  p o r t  and to  proceed the re from  as 
ordered by the charterers to  a European p o rt 
as p o rt o f discharge. D ispa tch  money a t the 
ra te  o f 15Z. pe r day was payable fo r  a ll tim e  
saved in  load ing , and the charterers had the 
r ig h t  to  keep the steamer fo r  tw e n ty -fo u r hours 
a fte r com pletion o f load ing , fo r  the purpose o f 
se tt lin g  accounts. The steam er was loaded 
nineteen days before the  e x p ira tio n  o f the lay  
o r load ing  days, and in  respect o f the nineteen 
days the charte rers received d ispa tch money. 
O w ing  to  de lay by  the charterers in  decid ing  
as to  the p o rt o f ca ll, the steamer was kep t 
w a it in g  fo r  the b ills  o f la d in g  and orders fo r  
three days. The shipowners c la im ed damages 
in  respect o f th is  delay, and in  a rb itra t io n  p ro 
ceedings were aw arded 300Z., be ing  damages a t 
the  rg te  o f 150Z. fo r  tw o  days. H e ld , th a t the 
charterers were e n titled  to  d ispa tch m oney fo r  
the days saved in  load ing , b u t th a t, when the 
loa d in g  was com pleted, they were n o t en title d  
to  de ta in  the ship, oven i f  the la y  days had n o t 
exp ired, and th a t the damages fo r  detention, 
no t be ing p rov ided  fo r  by  the  ch a rte r-p a rty , 
were at la rge , and the a rb it ra to r  had pow er to  
aw ard the shipowners 3001. as such damages. 
D ecision o f A tk in ,  J . (13 Asp. M a r. L a w  
Cas. 364; 114 L . T . Rep. 850; (1916) 1 K .  B . 805) 
reversed. (C t. o f A pp .) Owners o f S team ship
N olisem ent v. Bunge and B o r n ..............................  524

48. In d e m n ity  Im p lie d  request by shipowners to 
charterers to un lo ad  cargo— A ccident happening  
to charterers ' servant w h ile  un lo a d in g — Com
pensation p a id  by cha rterers to w orkm an 's  
dependants— Im p lie d  u n d e rta k in g  by sh ip
owners to  in d e m n ify —L ia b i l ty  o f shipowners .—
The p la in tiffs , who were the charterers o f a 
sh ip  from - the defendants, the shipowners, 
g ra tu ito u s ly  removed some ha tch  beams on 
beha lf o f and at^ the im p lie d  request o f the 
shipowners. W h ile  the beams were be ing 
removed b y  the p la in t if fs ’ se rtan ts , one o f the 
p la in tiffs i1 servants engaged in  the  w o rk  was 
acc iden ta lly  k ille d . The p la in t if fs  pa id  to  his 
dependants com pensation in  accordance w ith  
the^ W orkm en ’s Compensation A c t 1906. The 
p la in tiffs  c la im ed to  recover the sum p a id  as 
com pensation fro m  the defendants on the 
g round  th a t the defendants had im p lie d ly  under
taken to  in d e m n ify  the  p la in tiffs  fo r  Io6s o r 
dam age occasioned by the discharge o f the 
cargo. H e ld , th a t there was no evidence o f an 
im p lie d  u n d e rta k in g  by the defendants to 
in d e m n ify  the p la in tiffs . The accident was no t 
the  d ire c t o r n a tu ra l consequence o f do ing  the 
d ischa rg ing  o f the cargo, b u t was a consequence 
o f the m anner in  w hich the d ischa rg ing  was 
done. The p ropos ition  o f T in d a l, C. J . in  Top lis  
v. Crane  (5 B in g . N . C. 636). c ited  by  B re tt , J . 
m  D ugda le  v. L o v e r in g  (32 L . T . Rep., a t
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P* 158; L . Rep. 10 C. P ., afc p. 200), considered, 
^ec is io n  o f R id ley , J . reversed. (Ct. o f A pp.) 
n i lh a m  C o ry , and Sons L im ite d  v. Lam bton  
and H e tto n  C ollie ries L im ite d  ..............................  530

49- C h a rte r-p a rty— “  B a lt ic  ro und  ’ ’— O utbreak o f 
w ar S h ip  de ta ined in d e fin ite ly  in  B a lt ic  p o rt— 
R estra in t o f princes— W hether com m ercia l 
object o f voyage fru s tra te d —P rov iso  fo r  cessa
tio n  o f h ire — C ance lla tion  clause.— In  the firs t- 
named case shipowners by a cha rte r-pa rty , 
w hich was headed “  tim e  cha rte r,”  le t the 
steamship D . to  cha rte rers fo r  “  one B a lt ic  
ro und ,”  the  charterers to  pay h ire  a t a ce rta in  
ra te  pe r m on th  in  advance u n t i l  re de live ry  
(unless lost) a t a  coal p o r t in  the U n ite d  K in g -  
aon}- A rre s ts  and re s tra in ts  o f princes were 
M u tu a lly  excepted. In  the event o f G rea t 
. “ » in  o r o the r E uropean P ow er be ing invo lved  
J? w a r a ffec ting  the  w o rk in g  o f the steamer a t 
:?e commencement o r d u r in g  the  currency o f 
he ch a rte r-p a rty , the re  was an op tion  to  the 

charterers to cancel the  ch a rte r o r insure the 
steamer fo r  fu l l  va lue aga ins t w a r risks. The 
f r  came on h ire  on the  4th J u ly  1914, and 
he charte rers p a id  the f irs t m o n th ’ s h ire . The 

,w as lo a d in g  a cargo fo r  sub-charterers a t a 
o a lt ic  p o r t when the  w a r b roke  ou t. She was 
tb  a4 low.ed th® Russian a u th o r it ie s  to  leave 

. S B a lt ic , and was un insurab le  against w ar 
I"1 j  ' j  9 n  t *le  5 th  A u g ., when the V . was p a rt ly  

f  i j -  and sub-charterers had received .bills 
o t la d in g  fro m  the m aster, the charte rers pu r- 

* °  exercise th e ir  op tio n  to  cancel the 
h a rte r-p a rty . In  N ov . 1914 the shipowners 

dtn i. * °  recoye r the h ire  o f the vessel to  the 
ch ” 'T° V' -11414. In  the second-named case the
C arte r-p a rty  was the  same in  fo rm , and the 

tacts were ve ry  s im ila r, except th a t the ship was 
chartered fo r  tw o  “  B a lt ic  rounds,”  and the 
charterers d id  n o t p u rp o r t to  cancel the charter- 
r j l  On an a rb itra t io n  the a rb itra to rs  found 
ha t there had been a fru s tra t io n  o f the  com
erc ia l adventure, and th a t the re fo re  no h ire  

was due fro m  the  charterers. H e ld , th a t the 
ance lla tion  clause was n o t app licab le  in  the 
ireum stances; th a t the com m ercia l adventure 

b -K ® a^ ' c . round had been con tem p la ted by 
th  j ,  shipowners and the ch a rte re rs ; th a t 

® delay^ re su ltin g  fro m  the ou tb reak o f w a r 
e ing  o f in d e fin ite  d u ra tio n  had fru s tra te d  the 
on im erc ia l ad ve n tu re ; and th a t the  con trac t 
avm g been de term ined the shipow ners could 
o t recover the h ire . Judgm ents o f Sankey, J. 
n f r a . (1916) j  K  B  675) and o f B a ilhache, J. 

n o iV fP ; M a r. L a w  Cas. 246; 114 L . T . Rep. 171; 
b®” ). J K .  B . 429) reversed. (Ct. o f A pp .) 

ottish  N a v ig a tio n  C om pany L im ite d  v. W . A ’, 
ou ter and C o .; A d m ira l S h ip p in g  Com pany  
mtted  v. W e iin e r , H o p k in s , and  Co ...................  539

^earn^ ! a d in 0— G eneral sh ip— Restowage o f
on a t in te rm e d ia te  p o r t—D am age to cargo  
oumqUay ¿ UTinQ , restowage— L ia b i l i t y  o f ship- 
m iA n 5" p la in tiffs  were shippers o f ce rta in
ste»~?Bi. ■ raach in e ry  on board the defendants’ 
\T„,Jns l 'P  fro m  Lo ndon  to  Buenos A ire s  v id  
w  l >or' ,-| A  cy lin d e r, p a r t  o f  th is  m ach ine ry , 
nor* in ju re d  on the  qu ay  a t New -

C urin g  restowage operations there. The 
en«ant« a d m itte d  the accident, b u t re lied  

in c D ab - ®xceP tion con ta ined in  the b i l l  o f la d 
os?. - , , excepted breakage, even though
s e r„81<l ned ' l ' °  negligence o f the shipow ners’ 
eh inants- The p la in t if fs  contended th a t the 
th e i° Wnei?  i?a<i  no r ig h t,  h a v in g  once stowed 
the r . S0<?ds in  one ho ld , to  remove them  fro m  
and * Pj In  o r.der 1°  Testow them  in  anothe r ho ld 
Pose °  duep° Slt *^em on the quay fo r  th is  pu r- 
un h r  a u th a t, as the de fendants were ac tin g  
accid?a .  th e ir  con trac t o f ca rriage  when the 
th» r * occurred, they were n o t pro tected by  

exception. H e ld , th a t the defendants were

protected by the exception o f the  b i l l  o f la d in g ' 
W here a genera l sh ip  loads caTgo a t  various 
po rts  w h ich  is in tended to  be d ischarged at 
d iffe re n t places, the  cargo cou ld  no t always be 
taken on board in  such o rde r th a t the  last 
loaded sha ll be the f irs t to  be d ischa rge d ; -the 
p roper stowage o f the cargo and the necessary 
read jus tm ent o f w e ig h t to  preserve the  p roper 
t r im  o f the sh ip  m ay necessitate changes in  
stowage fro m  tim e  to  tirpe, and in  the present 
case these were necessarily inc id e n ta l to  the 
voyage o f the ship. The defendants, therefo re, 
in  rem oving  and restow ing  the  cargo were no t 
ac tin g  in  breach o f the con trac t o f carriage .
(Ct. o f A pp .) Bruce M a r r io t t  and Co. v. 
H o u ld e r L in e  L im ite d  ...................................... ...... . 55Q

51. C ontrac t— W ritte n  con trac t to send ru bbe r
e n tire ly  by sea rou te— Goods sent p a r t ly  by land  
— Te m po ra ry  usage—Evidence— V a ry in g  w ritte n  
con trac t— A d m is s ib ility  o f evidence.—B y a con
tra c t in  w r it in g  dated M a rch  1916 ce rta in  
sellers sold to the buyers 25 tons o f rubber, to  be 
shipped d u r in g  M a rch  and A p r i l  1916 by a 
vessel o r vessels fro m  the E ast to  N ew  Y o rk  
d ire c t and (or) in d ire c t, w ith  l ib e r ty  to ca ll and 
(or) tra n sh ip  a t o th e r ports, any question re gard 
in g   ̂q u a lity  to  be settled by a rb itra t io n , such 
a rb itra t io n  to  be . . . he ld w ith in  six weeks 
a fte r the a r r iv a l o f the vessel. The ru bbe r was 
sent by the sellers fro m  S ingapore by  sea to  
Seattle , and was to  be fo rw a rd e d  thence by ra il  
to  N ew  Y o rk  on th ro u g h  b ills  o f la d in g . The 
buyers objected to  th is  m ethod o f sending the 
rubber. A rb itra to rs  found th a t there was a t the 
date o f -the con trac t such a course o f business 
established as w o u ld  m ake i t  w ith in  the  con
te m p la tio n  o f the pa rties  th a t the goods m ig h t 
be sent by  the ro u te  adopted, and they awarded 
th a t the sellers’ tender was a good tender. 
H e ld , th a t b y  the  w r it te n  con trac t, w h ich  was 
clear and unam biguous in  its  term s, the ru bber 
was to  be ca rried  by  sea th roug hou t, and th a t 
evidenoe o f a te m p o ra ry  usage in  a p a rtic u la r 
trade  to  fo rw a rd  the goods p a r t ly  by  sea and 
p a r t ly  b y  la n d  was no t adm issible to  va ry  the 
w r itte n  con tract. The tender, the re fo re , was 
bad, and the buyers were n o t bound to  accept 
the goods. (Lush, J .) S u tro  and Co. v. H e il-  
but, Symonds, and Co..................................................  576

N ote.— S ince a ffirm ed b y  C. A .

52. C h a rte r-p a rty— E xcep tio n  o f “  re s tra in t o f 
princes  ” — Reasonable a n tic ip a tio n  o f re s tra in t 
— A c tu a l re s tra in t in  existence— B reach by sh ip 
owner— M easure of damages— P e n a lty  clause—  
L im ita t io n  o f l ia b i l i ty .—The p la in tiffs  chartered 
a vessel fro m  the defendants, who were sh ip 
owners, to  proceed to  M . and to  load  and ca rry  
to  Japan  a cargo o f sulphate o f am m onia w h ich  
the  p la in t if fs  had bought. The ch a rte r-p a rty  
excepted “  arrests and re s tra in ts  o f princes.”
The defendants refused to  p ro v id e  a ship w h ich  
by the  ch a rte r-p a rty  they agreed to  ‘p rov ide, 
on the g round th a t the re  was reasonable appre
hension th a t i f  they fu lf il le d  the  ch a rte r the 
sh ip  • w ou ld  be seized b y  the  K in g ’s enemies.
In  these circum stances the p la in t if fs  were com
pelled to  re pud ia te  th e ir  con trac t w ith  th e ir  
sellers, and p a id  them , as the  resu lt o f a rb it ra 
t io n  proceedings, 45001. fo r  so doing, I n  an 
action  by  the p la in t if fs  aga ins t the defendants 
fo r  damages fo r  breach o f cha rte r, B a ilhache,
J . he ld  th a t the shipowners were g u il ty  o f a 
breach o f the ch a rte r-p a rty , and th a t the 
p la in tiffs  could no t recover fro m  them  4500?., 
such damage be ing  too  rem ote, b u t th a t they 
were e n title d  to  recover 38001., the am ount o f 
p ro f it  they w ou ld  have insured. T h is  am ount 
was the  d iffe rence between the p r ice  a t w h ich  
they had purchased the goods and the m a rke t 
p rice  o f the goods in  Japan  on  the  date a t w h ich  
the goods m ig h t have been expected to  a rrive .
T h e  Court of A p p e a l w ere agreed th a t the
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defendants were g u il ty  o f a  breach o f cha rte r- 
p a rty  in  n o t sending a vessel to  load , b u t th a t 
as regards the  am ount o f damage the propeT 
am ount to  f ix  was the d iffe rence between the 
p rice  w h ich  w o u ld  have been realised by  the 
sale o f the goods in  Ja p a n  a t o r  abou t the t im e  
the  vessel should, un de r o rd in a ry  circumstances, 
have a rr ive d , and the cost p rice  o f the goods a t 
the p o rt o f lo a d in g  a t the  tim e  o f the shipm ent, 
toge the r w ith  the  cost o f fre ig h t and insurance.
H e ld , th a t the m ere apprehension o f seizure 
was insu ffic ien t to  ju s t ify  the  defendants 
fa ilu re  to  supply  a steamer, as to  m ake the 
exception op era tive  there m ust be such a 
dec la ra tion  o f w a r as to  cause an actua l 
re s tra in t o f princes. B u t on the  m a in  po in t, 
the measure o f damages, th e ir  Lo rdsh ip s  were 
o f op in io n  th a t B a ilhache, J . had proceeded 
on a r ig h t  basis, and h is  o rd e r w ou ld  be 
restored, sub ject to  co rrec ting  the  om ission to  
deduct the am ount o f insurance prem ium , 
w hich, ta k in g  the p rem ium  to  be 6 pe r cent., 
w ou ld  reduce the  am oun t o f damages to  800t. 
Decis ion o f the  C o u rt o f A ppe a l (13 Asp. M a r.
L a w  Cas. 427; 115 L .  T . Rep. 248; (1916)
2 K .  B . 816) set aside and ju d g m e n t o f B a il-  
hache, J . (13 Asp. M a r. L a w  Cas. 300; 114
L . T . Rep. 326) restored w ith  a m o d ifica tion .
(H . o f L .)  W atts , W a tts , and Co. L im ite d  v.
M its u i and  Co. L im ite d  ........................................... 680

53. D am age to cargo— Seaworthiness— Fitness to 
c a rry  cargo—C o n tra c t o f ca rriage— Im p ro p e r  
stowage— Excepted p e r i l .— Chocolate was p u t 
on board  a steam ship fo r  ca rria g e  fro m  Genoa 
to  London . The chocolate was shipped in  good 
cond ition , b u t was de livered in  a damaged state 
o w in g  to  the  chocolate h a v in g  been stowed in  
a h o ld  in  w h ich  cheeses were stowed. The con
signees o f the chocolate b ro u g h t an action  to  
Tecover the damage they had sustained. The 
shipowners pleaded as a  defence an exception 
in  the  b i l l  o f la d in g  re lie v in g  them  fro m  
l ia b i l i t y  fo r  ne g ligen t stowage. The consignees 
by th e ir  re p ly  alleged th a t the  shipowners 
could n o t re ly  on the exception, as the  sh ip  was 
u n fit  to  c a rry  the chocolate when the sh ip  was 
loaded o r when the  voyage began. H e ld , 
a ff irm in g  the decision o f B a rg ra ve  Deane, J ., 
th a t the  sh ip  was n o t un se a w o rth y ; th a t the 
damage was caused by im p ro p e r stow age; and 
th a t the  respondents were p rotected by  the 
exception in  the  b i l l  o f la d in g  and were en title d  
to re ly  on the  exception. (Ct. o f A pp .) The 
Thorsa  ..............................................................................

C H A R T E R E D  H IR E .

See C arriage  o f Goods. N o . 41.

C H A R T E R E R ’ S A C C O U N T .
See C arriage  o f Ooods, N o . 17.

C H A R T E R E R ’ S D U T Y  TO  IN S U R E .

See C arriage  of Goods, N o . 6.

C H A R T E R E R S , W H E T H E R  L IA B L E  IN  
D A M A G E S .

See C arriage  o f Goods, N o. 24.

C H A R T E R -P A R T Y .

See C arriage  o f Goods, Nos. 1, 2, 6 6 9, 11, 12, 14, 
15 16 17, 18, 19, 20, 21, 23, 24, 27, 29, 30, 31, 32, 
34  ̂ 36,’ 37, 40, 41, 42, 43, 44, 45, 47, 49, 52.

C .I.F . C O N T R A C T .

See C arriage  of Goods, Nos. 7, 10, 13- S a le  o f Goods, 
Nos. 3, 10.

C IV IL  L IS T  A C T.

See P rize , N o . 16.

C L E A N  W A R R A N T S  

See C arriage  of Goods, N o . 25.

C O A L IN G  C O N T R A C T .

See C arriage  o f Goods, N o . 22.

C O A S T W IS E .

See P o rt,  N o. 1.

C O L L IS IO N .

1. C o llis ion  d u r in g  salvage— R egu la tions fo r  P re 
ve n tin g  C ollis ions a t Sea, a r t.  29— A ppe a l on 
m atters o f fa c t— C oncurren t f in d in g s  in  courts  
below—J u r is d ic tio n  on appeal to re v ie w  con
clusions res ting  upon p ro b a b ilit ie s . The ru le  
th a t concurren t find ings should no t be d is tu rbed 
on appeal does n o t a p p ly  where on appeal 
there ie to le ra b ly  c lear evidence w h ich  satisfies 
the co u rt th a t the find ings are erroneous, lh e  
p r in c ip le  is especia lly app licab le  to a case in  
w h ich  the conclusion sought to  be M t aside 
rests upon the considera tion o f p ro bab ilit ie s .
A  vessel, w h ile  re n d e rin g  assistance to  another, 
was ram m ed b y  the  la tte r. She sank and a ll 
he r hands w ith  one exception were lost. In  
the co u rt o f f irs t instance bo th  vessels were he ld 
to  blam e, b u t the  C o u rt o f A ppea l reversed 
th a t decis ion and he ld  th a t the sa lv ing  vessel 
was alone to  blam e. The owners o f the sa lv ing  
vessel appealed. H e ld , th a t th is  case was no t 
a tru e  exam ple of. concurren t find ings in  tne 
courts be lo w ; th a t the re  was ju r is d ic t io n  to  
rev iew  the concurren t f in d in g  in  the  courts 
b e lo w ; and  th a t on the  facts the 
w h ich  was be ing salved, b u t w h ich  sank tne 
sa lv ing  sh ip , was alone to  blam e. R u le  la id  
dow n b y  Lo rds  H ersche ll and  W atson in  The 
P . C aland  v. G lam organ S h ip p in g  C om pany  
(7 Asp. M a r. L a w  Cas. 83, 206, 317; 68 L . T .
Rep. 469; (1893) A . C. 207), as to  concurren t 
fin d in g , considered. (H . o f L .)  Owners o f the  
Steam ship H a tf ie ld  v. Owners o f the Steam ship  
G lasgow ; The Glasgow  ..............................................  63

2. Defence o f com pulsory p ilo ta ge— C ollis ion  w ith 
out com pulsory p ilo ta ge  area, bu t where p ilo t  
was necessarily on board— M e rch a n t S h ip p in g  
A c t  1894 (57 dc 58 V ie t. c. 60), s. 633.—The 
appellants, the  owners o f the  steamship B ., 
b ro u g h t an action  o f damages aga ins t the 
respondents, the owners o f the  steam ship F ., 
in  respect o f a co llis ion  w h ich  occurred near 
P rinces P ie r, Greenock. A m ong o the r defences, 
the  respondents set up  the defence o f com
pu lso ry  p ilo ta ge  under the  M e rch a n t S h ipp in g  
A c t 1894, s. 633, w h ich  p rov ides th a t a sh ip 
ow ner sha ll no t be answerable “  fo r  any loss 
o r damage caused b y  the d e fa u lt o r incap ac ity  
o f any q u a lified  p i lo t  ac tin g  in  charge o f th a t 
sh ip  w ith in  any d is t r ic t  w here the em ploym ent 
o f a q u a lified  p ilo t  is com pulsory b y  law . A t  
the tim e  o f th e  co llis ion  the r iv e r  p ilo t,  a lth ough  
he had n o t reached the  o ffic ia l “  T iver C lyde, 
was d ire c tin g  the n a v ig a tio n  o f the F . The 
appellan ts ’ con ten tion  was th a t the p a r t  o f the 
r iv e r  a t w h ich  the  co llis ion  occurred was n o t a 
p a r t  where, b y  law , the em ploym ent o f a 
licensed p ilo t  was com pulsory. The she riff- 
substitu te  he ld th a t the defence o f com pulsory 
p ilo ta ge  was n o t open to  the respondents, b u t 
his decision was reversed by the F ir s t  D iv is io n  
bv  a m a jo r ity  (the L o rd  P res ident and L o rd  
M ackenzie, L o rd  S ke rr in g to n  dissenting). 
H e ld  th a t upon the tru e  construction o f 
sect. 633 o f the A c t o f 1894 the w ord  “  d is tr ic t 
d id  n o t cover an area outside the  l im its  o f the 
r iv e r  as defined by sect. 75 o f the C lyde 
N a v ig a tio n  A c t 1858, th a t the p ilo tage outside 
these l im its  was n o t rendered com pulsory by 
la w  by the op era tio n  o f the by-law , and th a t
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th  . PAGEnere was no lega l com pulsion a t common law
80 as to  p reven t the  re la tio n  o f m aster and 
*®rvant fro m  be ing established between the 
m aster and the p ilo t.  D ecision o f the F ir s t  
g u v is io ii o f the  C o u rt o f Session (reported  52 

• L . R . 244) reversed, and th a t the defence o f 
ompuLsory p ilo ta ge  cou ld n o t be sustained. 
eneral Steam N a v ig a tio n  Com pany  v. B r it is h  

C o lon ia l S team  N a v ig a tio n  (3 Asp. M a r. 
^ a w  Cas. 0 .  S. 168, 237; 20 L . T . Rep. 581;

ReP- 4 E x . 238) and The C h a rlto n  (8 Asp. 
/Tra r ‘ L a w  Cas. 29; 73 L . T . Rep. 49) discussed. 
v 7* ,° *  L .) S team ship Beechgrove Com pany  

u n ite d  v. Aktiese lskabet F jo rd  o f K r is t ia n a ...  188

3. B oth  vessels to blam e—A p p o rtio n m e n t o f 
(images—M a r it im e  Conventions A c t 1911 (1 
Geo. 5, c. 57), 8. 1, sub-s. 1.— T o judg e  o f the 

uegree o f a sh ip ’s c u lp a b ility  under sect. 1, 
S o il*60*'* M a r it im e  C onventions A c t

R ega rd  m ust be had  to  the re la tive  
^ » o n s  o f the tw o  vessels, the v iew  w hich 
®ach had o f the o th e r, the signals w h ich  passed 
D|tw e e n  them , and the o p p o rtu n ity  each had 
o t a vo id in g  the consequences o f the o th e r’s 

r r o r s : F a u lts  in  n a v ig a tio n  w h ich  do n o t con- 
r ib u te  to  the co llis ion  are n o t to  be taken in to  

e S S k r Fat i ° n * W here the evidence does no t 
stabhsh th a t a c lear preponderance of 
U lp a b ility  rests upon one ship the d iv is io n  of 

a am ages, should be h a lf  and n a i f ; The w ord 
r iv e r  ”  in  Tees Conservancy B y-law s does 
. m clude the buoyed channel ou ts ide the

th^ei* um 0 u th ’ an<* *^ere *8 no analogy between 
wh* Jbuoyed channel and ce rta in  w aterw ays 
,h lc“  have been declared to  be na rrow  
nannels. QueTy as to  the du ty  o f vessels 
P proaching a t a considerable distance to  b low  
n is tle  signals, and the  effect o f the  omission 

J? 8o h a v in g  re gard  to  the abof'e section. A t  
ne h e a rin g  o f a s u it in  the A d m ira lty  C o u rt 

f 0F '?ama£es caused by co llis ion  the judge  
nund bo th  vessels were to  blam e, b u t th a t one 
as m uch m ore to  b lam e tha n  the o ther, and 

6 appo rtio ned  the l ia b i l i ty  a t fo u r- f if th s  and 
ne -fifth . The C o u rt o f A ppea l, in  constru ing  

A f i * ’ 8u )̂"8ec** 1 o f the  M a r it im e  Conventions 
° t  1911, were o f o p in ion  th a t the fa u lt  to  the 
effree o f w h ich  the  l ia b i l i ty  was to be appor- 
loned m ust be Tead as m ean ing  fa u lt  causing 
r .c o n tr ib u t in g  to  the co llis ion , and be ing  o f 

t ^ i r  * ^ a t tnere was no evidence on w hich 
fl* 6 “ lam e could be w ith  any c e rta in ty  appor- 

oned, d irec ted  th a t the l ia b i l i t y  should be 
pportioned  equa lly . H e ld , a fte r considera- 
*on> th a t the decision o f the C o u rt o f A ppeal 
as r ig h t. D ecis ion o f C o u rt o f A ppeal 

attirm ed. (H . o f L .)  The P eter B eno it ............... 203

^ •S u b m a rin e  sunk by lin e r— L in e r alone to blame 
'^>au8e o f ac tion  fo r  loss o f l ife  o f seaman 

P a ri fro m  statute— Pensions and g ran ts  to 
enatives o f deceased officers and seamen.— A  
ubm arine  h a v in g  been sunk th ro u g h  the neg li- 

o f IV' n a v ig a tio n  o f a steamship and a ll b u t one 
her crew  drow ned , the Comm issioners o f the 

s t e l r ? -ty  b ro u g h t an ac tion  aga ins t the 
“cam ship owners to  recover the  damage they 

a afl sustained. They inc luded in  th e ir  c la im  
num ber o f item s, one o f w h ich  was a sum 
presenting the cap ita lised  am ount o f pensions 

“ a g ra iit*  p a id  o r  payable  by them  to the 
la tives o f the crew w ho were drowned. A t 

tlT  . erence the assistant re g is tra r d isa llow ed 
ite m  o f c la im  on the g round  th a t loss o r 

i m a&e suffered by the p la in tiffs  due to  the 
o f l i fe  o f the crew o f the subm arine was 

0£ £ecover able in  c iv i l  action. T h is  decision 
the assistant re g is tra r was uphe ld  by  the 

resident and subsequently by the  C o u rt o f 
fJh*>6ab w b °  expressed themselves bound to  

lio w  the  ru lin g  o f L o rd  E lle nbo rou gh  in  
ake r v. B o lto n  (1808, 1 Camp. 493) th a t “  in  

co u rt foe death o f  a hum an be ing cou ld 
o t be com plained o f  as an in ju r y . ”  H e ld , (1)

PAG*
th a t, w hether o r  n o t the  common la w  ough t 
o r ig in a lly  to  have been d iffe re n tly  in te rp re te d  
than  as in te rp re te d  by L o rd  E lle nbo rou gh  in  
B a ke r v. B o lton  (sup.), i t  was too la te  to d is
tu rb  i t ;  and (2) th a t the damages c la im ed were 
in  no w ay recoverable, because, be ing  money 
w h ich  the A d m ira lty  Comm issioners were no t 
le g a lly  requ ired  to  pay to  the  re la tives  o f the 
deceased men, such damage was too remote. 
D ecision o f the C ou rt o f A ppe a l (12 Asp. ‘M a r.
L a w  Cas. 536; 111 L . T . Rep. 623; (1914) P . 167) 
a ffirm ed (H . o f L .)  The A m e r ik a  ......................  558

5. E x a m in a tio n  steamer proceeding to speak 
anothe r steamship—Crossing ru le — R egu la tions  
fo r  P reve n ting  C ollis ions a t Sea 1897, arts. 19,
21, 29.—A n  exam ina tion  steam er in  the B r is to l 
Channel, on a course o f N .W ., sighted a steam
ship fo u r po in ts  on her p o r t bow and proceeded 
tow ards her to speak her. The o the r steamship 
was on a course o f about E . by N . I t  was in  
the o rd in a ry  course the  d u ty  o f the  vessel on 
the E . b y  N . course to  p o r t and pass under the 
stern o f the  exa m ina tio n  vessel. Ins tead  of 
do ing  so, she k e p t her course and speed as she 
expected the exa m ina tio n  steamer to  round to 
on he r s ta rboard  side. The exa m ina tio n  
steamer ha rd -a -po rted  and increased he r speed 
to  ge t across the course o f the steam ship she 
was approaching . H e ld , th a t bo th  vessels were 
to  blam e, the steamship on the E. by  N . course 
fo r  n o t com p ly ing  w ith  the  crossing ru le  as 
there was no special circum stance w h ich  excused 
her d e pa rtu re  fro m  i t ,  and the  exam ina tion  
steamer fo r  a lte r in g  he r course and speed; 
b u t th a t, as the steam ship on the E . by  N . 
course was p r im a r i ly  to  blam e, the loss w ould  
be apportioned , the  steam ship on the  E . by  N . 
course to  bear th ree -fou rths  and the  exam ina
tio n  steam er one-fou rth  o f i t  (A dm . D iv .)
The F a ncy  ......................................................................  603

6. C om pulsory p ilo ta ge— E xe m p t ship— M e rchan t 
S h ip p in g  A c t 1894 (57 <fe 58 V ie t. c. 60), ss. 603, 
626—P ilo ta g e  A c t  1913 (2 <Sc 3 Geo. 5, c. 31), 
ss. 10, 14, 15— Defence o f the R ealm  Consolida
t io n  A c t  1914 (5 Geo. 5, c. 8)—Defence o f the 
R ealm  R egu la tions  1914, No. 39—N otice  to 
m a rine rs , 27th  fy a rc h  1915— L ia b i l i t y  o f owners 
o f vessel fo r  damage— Vessel being conducted .—
In  a  damage action the. owners o f a Swedish 
steam ship pleaded th a t th e ir  vessel was in  
charge o f a  com pulsory p ilo t, and th a t i f  there 
was any negligence in  the  n a v ig a tio n  o f the 
vessel i t  was solely th a t o f the  p ilo t, fo r  wh3se 
negligence they were n o t responsible. The p ilo t  
was found alone to  b lam e. U n d e r the p ro 
vis ions o f the M e rchan t S h ip p in g  A c t 1894 the 
Swedish vessel was an exem pt ship, a lth ough  
she was n a v ig a tin g  in  a com pulsory p ilo ta ge  
d is tr ic t. U n d e r the Defence o f the Realm  
R egu la tions a ll ships, o th e r tha n  ce rta in  B r it is h  
ships, w h ile  n a v ig a tin g  fro m  Gravesend to  
London B rid g e  have to  be conducted by  p ilo ts  
licensed by the London T r in i t y  House. H e ld , 
th a t, though the Swedish vessel was an exem pt 
sh ip  under the M e rch a n t S h ip p in g  A c t 1894, ye t 
the o rd e r issued under the Defence o f the 
R ealm  R egu la tions 1914 made p ilo ta ge  fo r  the 
vessel com pu lso ry ; and th a t the  owners were 
n o t responsible fo r  the damage caused by the 
co llis ion . (Adm . D iv .)  The N o rd  ......................  606
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D IS B U R S E M E N T S .
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words— L ia b i l i t y  o f dock owner.—The p la in tiffs , 
owners o f a steamship, c la im ed against the 
defendants, owners o f a g ra v in g  dock a t H u ll,  
damage® fo r  the (defendants’ alleged breach of 
& con trac t fo r  re w a rd  in  and about the d ry 
docking o f the steamship. She suffered damage 
dy reason o f the unevenness o f the  b lock caps 
on w h ich  she rested. The unevenness was 
fou nd  to be due to  the defendants’ w a n t of 
care. There were no s ta tu to ry  provis ions 
re la tin g  to  the defendants’ T ights and lia b il it ie s  
as d ry-dock owners. The steamship requ ired  
P a in ting , and the defendants le t the dock fo r  
th a t purpose and d id  n o t do the p a in tin g  
themselves. She entered the dock under a con- 
ra c t w ith  the  defendants, by  v ir tu e  o f w h ich  

hock dues were charged, and the re  were also 
charges fo r  p u m p ing  and the use o f blocks, 
shores, &c., w h ich  the defendants contracted to  
®ftpply, the blocks be ing  o f the  usual k in d , 
tdause 9 o f the defendants’ regu la tions was as 
fo llo w s : “  The ow ne r o f a vessel us ing  the
g ra v in g  dock m ust do  so a t h is own risk , i t  
being hereby expressly p rov ided  th a t the com
pany are no t to  be responsible fo r  any accident 
b r damage to  a vessel w h ils t in  the g ra v in g  
hock, w hatever m ay be the na tu re  o f such 
accident o r damage o r howsoever a r is in g .”
1' L - f  *ke defendants were exempted fro m  
^ b U ity  by  the term s o f the above clause, 

w h ich  were so genera l th a t they w ou ld  cover 
Gven a fun dam enta l ob lig a tio n , and th a t they 
w.cre the re fo re  n o t lia b le  fo r  negligence in  pro- 
v id in g  uneven b lock  caps. Decision o f B a il-  
bache, J . ( i n  l . t . Rep. 41) a ffirm ed. (Ct. of 
t*PP.) P ym an  S team ship Com pany L im ite d  v. 
M u ll and B arns ley  R a ilw a y  C om pany  ..................  64
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E N E M Y  S H A R E H O L D E R S  A N D  D IR E C T O R S . 
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See P rize , Nos. 1, 6, 7, 19, 22, 28, 29, 30, 31, 42, 44, 54.

E N G L IS H  S H IP .
See C arriage  o f Goods, No. 14.

ESTOJPPEL.
See C arriage  o f Goods, Nos. 28, 45.

E V ID E N C E .
See P rize , N o. 14.

“ E X  S H IP . ”
See C arriage  o f Goods, No. 38. 

E X C E P T IO N S .
See Breach o f C on trac t, N o . 1— C arriage  o f Goods, 

Nos. 18, 20, 21, 22, 26, 28, 30, 31, 32, 41, 46, 49, 50, 
53— M a rin e  Insurance, Nos. 5, 12, 13, 14, 15—Sale 
o f Goods, N o . 11.

E X E M P T IO N .
See D ock, N o. 1—P o r t , N o. 1.
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See Salvage, N o . 2.

E X T IN C T IO N  O F L IG H T S .
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See P rize , N o . 14.

D O C K  O W N E R .
See D ock, No. 1.

D O C U M E N T S .
ie C arriage  o f Goods, N o. 14—P rize , Nos. 5, 55— 

Sale o f Goods, Noe. 3, 7, 10, 13, 14.

D O M IC IL .
See P rize , Nos. 10, 18, 34, 52.

“  E M O L U M E N T S .”
See Seaman, N o . 4.

E M P L O Y E R  A N P  W O R K M A N .
See W orkm an, N o . 1.

E N E M IE S .”
See M a rin e  Insurance, N o. 13.

E N E M Y  A G E N T  O N  V E S S E L .
See P rize , No. 24.

E N E M Y  C ARG O .
See P rize , Nos. 2, 7, 15, 16, 19, 21.

E N E M Y  D E S T IN A T IO N .
See P rize , Nos. 24, 55.

E N E M Y  F IR M .
See P rize , N o. 32.

E N E M Y  GOODS.
See P rize , Nos. 3, 5. 17, 32, 41, 42, 43, 49, 52.

E n e m y  o w n e r s , r i g h t  t o  b e  h e a r d .
See P riz e , N o. 30.

E N E M Y  P O R T.
See P rize , Noe. 26, 27, 28, 29, 38.

F IR E , LO S S  O F C A R G O  B Y .
See C arriage  o f Goods, N o. 5.

F L O A T IN G  P O L IC Y .
See M a rin e  Insurance, N o. 11.

F O R C E  M A J E U R E .
See Breach o f C on trac t, N o. 1— P rize , N o. 31.

F O R F E IT U R E .
1. R ig h t to re g is te r a sh ip  as a B r it is h  ship—  

S h ip  owned by a lim ite d  com pany reg is tered in  
E ng land— P rin c ip a l place o f business o f the  
com pany— C o n tro l o f com pany in  G erm any—  
F o rfe itu re  o f sh ip— P o s itio n  o f B r it is h  share
holders in  the com pany ow n ing  the fo r fe ite d  
ship— M e rch a n t S h ip p in g  A c t 1894 (57 &  58 
V ie t. c. 60), ss. 1, 9, 76— M e rchan t S h ip p in g  A c t 
1906 (6 E dw . 7, c. 48), s. 51 .— A  sh ip  owned by a 
lim ite d  com pany was reg is tered as a B r it is h  
ship. A  d o u b t h a v in g  arisen as to  w hether the 
sh ip  was r ig h t ly  reg is tered as a B r it is h  ship, 
in q u iry  was made by the R e g is tra r o f S h ip 
p in g  a t the p o rt o f re g is try  o f the sh ip  under 
sect. 51 o f the M e rch a n t S h ip p in g  A c t 1906 
as to  w hether the sh ip  was r ig h t ly  registered. 
I t  appeared th a t the business o f the com pany 
was con tro lled  by  a G erm an, . who was a 
na tu ra lised  B r it is h  subject, and who had resided 
in  H a m b u rg  fo r  some considerable tim e  before 
and afteT the ou tb reak o f w a r. Proceedings 
were then in s titu te d , ask ing  fo r  the fo r fe itu re  
o f the sh ip . B a rg rave  Deane, J . declared the 
sh ip  to  be fo r fe ite d  to  the  C row n, and subse
quen tly  a llowed the B r it is h  shareholders to 
in te rvene in  the proceedings to  p ro tec t th e ir  
interests, b u t refused to  o rd e r th a t when the 
sh ip  was sold they should be g ran te d  an am ount 
ou t o f the sum realised by  the  sale p ropo rtiona te  
to th e ir  in te res t in  the  com pany. The com
pany and the B r it is h  shareholders appealed.
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H e ld , by the C ou rt o f A ppeal, a ff irm in g  the 
decision o f B a rg rave  Deane, J . th a t the ship 
was r ig h t ly  fo r fe ite d  to  the Crow n, as the 
genera l superintendence o f the business was 
ca rried  on in  H a m b u rg  and the com pany was 
con tro lled  fro m  H a m b u rg . H e ld , fu r th e r , th a t 
the B r it is h  shareholders were n o t en title d  to 
in te rvene in  the proceedings, and th a t the 
cou rt had no pow er to  o rde r any paym ent to  be 
made to  them  when the ship was sold. (Ct. of 
A pp .) The Polzeath  ..................................................  595
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IN D U L G E N C E  O F C R O W N .
See P rize , N o. 19.

IN N O C E N T  M IS T A K E .
See C arriage  o f Goods, N o . 33—M a rin e  Insurance, 

N o. 4.

IN S T IT U T E  T IM E  C L A U S E S .
See M a rin e  Insurance, N o . 9.

IN S T R U C T IO N S , A M B IG U O U S .
See C arriage  o f Goods, N o . 39.

IN T E R E S T , D E C L A R A T IO N  A S  TO.
See M a rin e  Insurance, N o. 11.

“  IN T E R F E R E N C E  B Y  W A R .”
See C arriage  of Goods, N o . 22.

IN T E R M E D IA T E  P O R T.
See C arriage  o f Goods, Nos. 26, 46.

IN T E R N A T IO N A L  C O N V E N T IO N .
See P rize , N o . 30.

IN T E R N M E N T  O F C R E W .
See Seaman, N o. 2.

IN T E R N M E N T  O F S H IP .
See A lie n  Enem y, N o. 1.

IN T E R R U P T IO N  O F V O Y A G E .
See P rize , N o. 3.

J U D G E , D IS C R E T IO N  OF.
See P rize , N o. 53.

J U R IS D IC T IO N  OF P R IZ E  C O U R T.
See P rize , No. 8.

K IN G ’ S S H IP .
See Salvage, No. 3.

L A W F U L  C O M M A N D S , D IS O B E D IE N C E  TO . 
See Seaman, N o . 3.

L A Y  D A Y S .
See C arriage  o f Goods, Nos. 24, 45, 47.

L E A V E  P O R T , O R D E R  TO.
See P rize , No. 22.

L IA B IL IT Y ,  L IM IT A T IO N  OF.
See C arriage  of Goods, Nos. 16, 52.

L IG H T E R A G E .
See C arriage  o f Goods, No. 25.

L IM IT A T IO N  OF T IM E  F O R  M A K IN G  C L A IM S . 
See C arriage  o f Goods, N o. 8.
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L O A D , R E F U S A L  TO .

See C arriage  o f Good», Nos. 2, 12.

L O A D IN G .
See C arriage  o f Goods, Nos. 1, 2, 47.

L O A D IN G  A N D  D IS C H A R G E .
See C arriage  o f Goods, N o . 45.

L O N D O N  P O R T  R A T E S .
See P o r i,  N o. 1.

LO SS O F S H IP .
See Seaman, N o. 2.

M A C H IN E R Y , B R E A K D O W N  OF.
See Breach o f C on trac t, N o. 11.

M A R IN E  IN S U R A N C E .
1. P o licy—Insurance against r is k  of seizure and  

detention— A c tu a l to ta l loss—C onstructive  to ta l 
loss—P a rt ic u la r  average loss— M a rin e  Insurance  
A c t 1906 (6 B dw . .7, c. 41), ss. 57 (1), 60.—B y  
sect. 60 o f the  M a rin e  Insurance A c t 1906, the 
test o f “ u n like lih o o d  o f re c o v e ry ’ ’ has been 
substitu ted fo r  “ u n ce rta in ty  o f re c o v e ry ”  in  
casea re la tin g  to  constructive to ta l loss. A  
ne u tra l sh ip  be long ing  to  the p la in tiffs  was 
chartered to  c a rry  a cargo o f coal fro m  'the 
U n ite d  K in g d o m  to  C onstantinople. She was 
insured w ith  the  de fendant aga ins t capture, 
seizure, and de tention. W h ile  on the voyage 
w a r b roke  o u t between Greece and T u rke y , 
and the  sh ip  was stopped by the Greeks o ff 
Tenedos, who too k  her to  Lem nos and removed 
the cargo. The p la in t if fs  gave the defendant 
notice o f abandonm ent, and s ix  weeks a fte r 
the Greeks released the ship. A n  action  was 
b ro u g h t by  the p la in t if fs  on the po licy  fo r  an 
aotual o r a constructive to ta l loss, or, a lte r
n a tive ly , damages fo r  a p a r t ic u la r  average loss. 
Held,* th a t, w h ile  on the date o f the commence
m ent o f the  action the  recovery o f the ship by 
the owners was qu ite  uncerta in , i t  could no t be 
shown th a t the balance o f p ro b a b ilit ie s  had 
been proved 60 c lea rly  aga inst her recovery 
th a t i t  cou ld be said th a t the re  was “  u n lik e li-  
hood o f recovery ”  w ith in  the m eaning of the 
M a rin e  Insu rance A c t 1906; and th a t th is  being 
so the p la in tiffs  had fa ile d  to  m ake o u t th e ir  
c&se. Decision o f P ic k fo rd , J . (12 Asp. M a r. 
L a w  Cas. 449; 109 L . T . Rep. 901) affirm ed.
(Ct. o f A pp .) P o lu rr ia n  S team ship Com pany
v. Y oung  ....................................................... ..................  59

2. Reinsurance— C onstructive  to ta l loss Com 
prom ise between insured  and insurers of 
o r ig in a l po licy— B ene fit o f com prom ise to 
re insurers.—  The  p la in tiffs  insured a ship 
against to ta l and (or) constructive to ta l loss 
on ly , and re insured r is k  w ith  the defendants, 
the po licy  o f re insurance n o t con ta in ing  the 
n su a f clause “  to  pay as m ay be pa id  thereon.’
The sh ip  s tranded, and notice o f abandonm ent 
was g iven  by her owner, who alleged th a t she 
was a constructive to ta l loss. The p la in tiffs  
refused to  accept the no tice o f abandonm ent, 
and the ow ner b ro u g h t an action against them 
w h ich  was com prom ised by the p la in tiffs  pa y in g  
the owneT 66 pe r cent, o f the loss. The defen
dants were in v ite d  to  agree to  the  com prom ise, 
h u t declined on the g round th a t there had been 
no constructive to ta l loss in  fac t. In  an 
ac tion  by  the  p la in tiffs  aga inst the defendants 
°n  the po licy  o f re insurance, B a ilhache, J . held 
th a t there was a constructive to ta l lose in  fa c t ; 
th a t the defendants were d isen titled  to  the 
benefit o f the com prom ise, and were lia b le  to 
the p la in tiffs  fo r  tne fu l l  am ount o f the re in 
surance, sub ject to  the benefit o f any rig h ts  
they m ig h t have had in  respect o f the abandon
m ent o f the ship i f  no com prom ise had been
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effected. H e ld , th a t a  con trac t o f re insurance 
is a co n tra c t o f in d e m n ity  on ly , and  th a t the 
defendants were e n title d  to  the benefit o f the 
com prom ise made by the p la in t if fs  w ith  the 
ow ne rs ; the p la in t if fs  the re fo re  cou ld  on ly 
recover fro m  the defendants the  66 pe r cent, 
o f the loss w h ich  they had p a id  to  the owner, 
and n o t the fu l l  am ount o f the reinsurance.
The p la in tiffs , however, were e n title d  to  add 
to  th e ir  c la im  against the defendants a p roper 
p ro p o rtio n  o f the expense o f o b ta in in g  the com
prom ise. U z ie lli v. Boston M a rin e  Insurance  
C om pany  (6 Asp. M a r. L a w  Cas. 405; 52 L . T .
Rep. 787; 15 Q. B . D iv . 11) discussed. J u d g 
m ent o f B a ilhache, J . (12 Asp. M a r. La w  
Cas. 575; 111 L . T . Rep. 1079; (1914) 3
K . B . 835) reversed. (C t. o f A pp .) B r it is h  
D om in ions G eneral Insurance C om pany L im ite d  
y . D u d e r and others  ..................................................  84

3. M a rin e  insurance—P o lic y — C ollis ion—Dam age  
— C o llis ion  caused to th ir d  sh ip  by backwash 
L ia b i l i t y .— W here the re  is a clause in  a po licy  
o f m a rin e  insurance p ro v id in g  th a t “  i f  the 
sh ip  hereby insured sha ll come in to  co llis ion  
w ith  any o th e r sh ip  o r vessel and the assured 
sha ll in  consequence the reo f become lia b le  to  
pay and sha ll pay by  w ay o f damages to  any 
o ther person o r  persons any sum o r  sums no t 
exceeding in  respect o f any one such co llis ion  
the va lue o f the sh ip  hereby insu red ,”  th is  
com pany w i l l  pay the assured such p ro p o rtio n  
o f th ree -fou rths  o f such sum o r sums so p a id  as 
its  subscrip tion  hereto bears to  the va lue o f the 
sh ip  insured, and in  oases in  w h ich  the l ia b i l i ty  
o f the  sh ip  has been contested o r  proceedings 
have been taken to  l im i t  l ia b i l i ty ,  w ith  the 
consent in  w r it in g  o f th is  com pany, the  com
pany w i l l  also pay a l ik e  p ro p o rtio n  o f the 
costs w h ich  the assured sha ll the reby in c u r o r 
be com pelled to  pay. . . .”  As a m a tte r o f law  
and as a m a tte r o f the tru e  construc tion  of 
the  clausej an assured m ay become lia b le  to  pay 
damages in  consequence o f a co llis ion  between 
h is  sh ip  and another ship a lth ough  the  damage 
is n o t im m e d ia te ly  and  d ire c tly  caused by the 
im p a c t between the  tw o  c o llid in g  vessels. A  
co llis ion  o ccu rrin g  between the  steamship C. 
and the steam ship R ., the  im pe tus thus given 
to  the R .y p lus the  backwash fro m  the C. s 
p ro pe llo r, drove the R . in to  the steam ship G., 
causing damage w h ich  the owners o f the C. 
were he ld lia b le  to  pay. I n  an action  on the 
p o lic y : H e ld , th a t the  co llis ion  w ith  the G. was 
in  consequence o f the co llis ion  between the -R. 
and the C., and th a t the C. by  th is  co llis ion 
caused the R. to  come in to  con tact w ith  the G . ; 
and  th a t the defendants were lia b le  on the 
p o licy . D ecision o f B a ilhache, J . (12 Asp. M a r.
L a w  Cas. 544; 111 L . T . Rep. 812; (1914)
3 K .  B . 827) a ffirm ed. (C t. o f A p p .) W illia m  
F rance , F e n w ick , and Co. L im ite d  M erchants  
M a rin e  Insurance C om pany L im ite d  ................... 196

4. M a rin e  insurance  —  M a te r ia l fa c t Innocen t 
m istake as to m a te r ia lity — C oncealm ent.— A  
p o lic y  o f m a rine  insurance conta ined the fo llo w 
in g  clause: “ I n  the  event of any in co rrec t 
d e fin it io n  o f the in te res t insured i t  is agreed 
to ho ld  the assured covered a t a p rem ium  ( it 
any) to  be a rrang ed .”  In  an action  to recover 
a loss under the p o lic y : H e ld , th a t, i f  the 
assured honestly believed th a t the correct 
d e fin itio n  was n o t a m a te r ia l m a tte r fo r  dis^ 
closure to  unde rw rite rs , the fa c t th a t the 
assured knew th a t the “  in te rest insured, 
w h ich  m ust be taken to  mean “  sub iec t-m a tte r 
insured ,”  was n o t co rrec tly  defined, d id  no t 
deprive  h im  o f the  benefit o f the clause. 
D ecis ion o f B a ilhache, J \ (reported_.012 .* * * ! :  
M a r. L a w  Cas. 546; 111 L . T . Rep. 839; (1914)
3 K .  B . 1131) affirm ed. (Ct. o f A pp .) H e w itt  
B ro the rs  y. W ilson  ......................................................  * **

5. P o lic y— “  R e s tra in t o f princes " —S tate of w ar— 
C onstruction— T o ta l loss— W hether “  re s tra in t
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invo lves use o f phys ica l fo rce—R e s tra in t by 
Governm ent o f assured—M a rin e  Insurance A c t 
1906 (6 E dw . 7, c. 41), s. 60.—T h e  w ords 
“  arrests, res tra in ts , and  de ta inm ents o f k ings 
and princes ”  im p ly  some in te rfe rence o f a 
fo r tu ito u s  characte r, some in te rfe rence ou t o f 
the  o rd in a ry  course o f »events by govern ing  
a u th o r it ie s  who have the force o f the S tate 
behind them  to  compel submission to  th e ir  
a u th o r ita tiv e  decrees. The p la in tiffs , who were 
B r it is h  m erchants, in  J u ly  1914 shipped ce rta in  
linseed on the  B r it is h  steamers A . and O. in  
the R iv e r P la te  fo r  ca rriage  to  H am b urg .
They had sold the linseed to Germ an m erchants 
a t a p rice  cove ring  cost, fre ig h t, and insurance, 
b u t upon term s by w h ich  the p ro p e rty  was le f t  
in  the  p la in t if fs  u n t i l  de live ry . They insured 
the  linseed w ith  the defendants' a B r it is h  
com pany, fro m  po rts  in  the R iv e r P la te  to 
H a m b u rg , and i t  was agreed th a t the subject- 
m a tte r o f the p o lic y  was linseed va lued at 
33,000Z., and the pe rils  insured aga ins t inc luded 
“  arrests, res tra in ts , and deta inm ents o f a ll 
k ings, princes,”  &c. W a r was declared by 
G re a t B r i ta in  on G erm any on the 4 th A ug ., 
and p roc lam a tions fo rb id d in g  tra d in g  w ith  the 
enemy were issued on the 5 th A ug . and the 
9 th Sept. The A . when in  the  Channel received 
a s igna l fro m  a F rench cru iser th a t she should 
go to  L iv e rp o o l fo r  security , and the 0 ., on the 
suggestion o f the A d m ira lty , was d ive rte d  by 
he r owners to  Glasgow., The p la in tiffs  h a v in g  
g iven  no tice o f abandonm ent and cla im ed fo r  a 
to ta l lo s s : H e ld  (S w in fen  E ady, L .J .  dissent
ing ), th a t (1) the  w ord  “  re s tra in t ”  in  the 
po licy  d id  n o t necessarily invo lve  the use of 
phys ica l fo rc e ; (2) “  re s tra in t o f princes ”
inc luded  a re s tra in t imposed by the B r it is h  
G overnm ent on B r it is h  subjects, p rov ided  i t  
was im posed fo r  a cause o th e r than  a v io la tio n  
o f la w ; (3) the in a b il ity  o f the ships to  proceed 
w ith  the voyages a fte r the existence o f a state 
o f w a r had  become know n was caused by a 
“  re s tra in t o f princes ”  w ith in  the m eaning o f 
the p o lic y ; (4) the ru le  o f l^ w  in  accordance 
w ith  the im p o s s ib ility  o f goods shipped reach
in g  th e ir  destina tion  is to  be trea ted  as a con
s tru c tive  to ta l loss o f the goods has no t been 
a lte red  by  the M a rin e  Insurance A c t 1906; (5) 
the re  was the re fo re  a constructive to ta l loss o f 
the goods by a p e r il insured against, and the 
p la in t if fs  were e n tit le d  to  recover on the po licy. 
D ecision o f B a ilhache, J . affirm ed. (Ct. o f 
A pp .) S anday and Co. v. B r it is h  and F o re ign  
M a rin e  Insurance L im ite d .  (See No. 12 below.) 116

6. P o lic y — V alued po licy— T o ta l loss—S ubroga
tio n .— A  sh ip  was insured fo r  an agreed value 
o f 45,000Z. She was sunk in  co llis ion . The 
u n d e rw rite rs  p a id  as fo r  a to ta l loss. I n  a 
co llis ion  action  b o th  ships were held to  blam e.
The owners of the insured sh ip  were he ld to 
be e n title d  to  recover five -tw e lfths  o f th e ir  loss, 
the o th e r ship recovering  the re m a in in g  seven- 
tw e lfth s . The va lue  o f the insured snip was 
taken  at its  ac tua l va lue a t the tim e  o f the 
loss, and the shipowners were pa id  five -tw e lfths  
o f th a t value—nam ely, 65,0003. The un de r
w rite rs  c la im ed to  be subrogated to  the r igh ts  
o f the assured in  respect o f the sum recovered. 
H e ld , th a t as the  am ount recovered by the 
assured d id  n o t exceed the am ount pa id  by the 
unde rw rite rs , the  la tte r  were e n title d  to  recover 
fro m  the assured the whole o f the am ount re 
covered by the assured in  the  co llis ion  action, in  
sp ite  o f the  fa c t th a t i t  was based upon a h ig h e r 
va lue  than  the agreed value. (S cru tton , J.) 
Thames and M ersey M a rin e  Insurance Com 
pa ny  L im ite d  v. B rit is h  and C h ilia n  Steam ship  
Com pany L im ite d . (See No. 10 below.) ............... 135

7. G eneral average—C o llis ion  w ith  p ie r—K n o w 
ledge th a t co llis ion  w ou ld  take place—Reason
able and p ru d e n t act—C o n trib u tio n .— The 
owners o f a steamship c la im ed fro m  the cargo 
owners c o n tr ib u t io n  in  genera l average in
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respect o f tw o item s of alleged general average 
sacrifice and expend itu re . On the 6th  N ov.
1912 the ship was bound fo r  ce rta in  docks, and 
on proceeding u p  the r iv e r  she grounded 
w ith in  a sho rt distance o f the  docks. The 
fo llo w in g  m o rn in g  she floated, and was ca rried  
by the tid e  to  about a m ile  above the entrance 
to  the docks, where she became stranded. She 
was seriously damaged, and there was im m in e n t 
danger to bo th  sh ip  and cargo. On the 7th N ov. 
she was go t o ff by means o f tugs. She had no 
steam ava ilab le , and o n ly  her hand steering 
gear to  w o rk  w ith . There was a p i lo t  on 
board, and the in te n tio n  was fo rm ed  a t f irs t to  
take  her dow n the  r iv e r  to  a m ud fla t fo r  the 
g rea te r safe ty o f the ship and cargo. W hen she 
had been tow ed about h a lf a m ile  she was 
fou nd  to  be m a k in g  w ate r, and i t  was then 
decided to  take  her in to  dock, w h ich  neces
s ita ted  he r be ing taken between tw o  piers. The 
ebb t id e  wa6 ru n n in g  ve ry  s tro ng ly , and i t  was 
contem pla ted by the m aster and p ilo t  th a t she 
w ou ld  s trike  the low er p ie r and do damage.
In  considering the choice between go ing  to  the 
m ud f la t  and h it t in g  the p ie r, the  m aster and 
p i lo t  bo th  fo rm ed  the op in ion  th a t the la tte r  
w ou ld  be the lesser o f tw o  evils. She s truck 
the p ie r w ith  he r s ta rboard  bow, and damaged 
herself and the p ie r. H e ld , th a t in  the c ircum 
stances o f the present case w h a t was done was a 
general average a c t; and th a t the  p la in tiffs  
were e n title d  to  co n tr ib u tio n , n o t o n ly  fo r  
damage to  the ship, b u t also fo r  the damage 
fo r  w h ich  she was lia b le  by  reason o f damage 
to  the p ie r. Decis ion o f B a ilhac jie , J . a ffirm ed.
(Ct. o f A pp .) A u s tin  F r ia rs  S team  S h ip p in g  
C om pany  v .l S p ille rs  and B akers L im i te d ........... 162

8. W in d in g -u p  o f com pany— T o ta l loss—C la im  fo r  
— M a rin e  o r f ire  po licy— M a rin e  Insurance A c t 
1906 (6 E dw . 7, c. 41), ss. 1, 3, 65, 66— Assurance 
Companies A c t 1909 (9 E dw . 7, c. 49), ss. 1 (3),
17, 28, sub-ss. 2, 3, sched. 6.—I n  A p r i l  1912 the 
app lican ts  insured a  steamship fo r  tw elve 
m onths w ith  an  insurance com pany, and in  
June 1912 a w in d in g -u p  o rde r was made against 
the com pany. S h o rtly  a fte rw a rd s  the steamship 
was to ta lly  destroyed by fire . The po licy  o f 
insurance covered risk  o f loss by  fire  and 
genera l average and salvage charges re su lting  
fro m  fire , the com pany n o t p u rp o rtin g  to  ca rry  
on the business o f m a rine  insurance. H e ld , 
th a t the po licy  was a fire  insurance po licy  
w ith in  sect 1, sub-sect, (b), o f the  Assurance 
Companies A c t 1909, and was no t excluded fro m  
the opera tion  o f th a t A c t b y  sect. 28, sub-sect. 3, 
thereo f. Decision o f A s tbu ry , J . a ffirm ed. (Ct. 
o f A pp .) Re U n ite d  Lo ndon and S cottish  I n 
surance C om pany L im ite d ; N e w p o rt N a v ig a 
t io n  C om pany’s C la im  ..................................................  170

9. T im e po licy— “  P e rils  o f the sea ” — In s titu te  
t im e  clauses— “  Inchm aree  ”  clause—M a rin e  I n 
surance A c t 1906 (6 E dw . 7, c. 41), sect. 30; 
sched. 1, r. 12.—The p la in tiffs  took ou t a po licv  
o f m a rine  insurance w ith  the defendants on 
th e ir  6h ip  w h ich  covered (in te r  a lia ) pe rils  o f 
the seas. The po licy  inc luded the conditions o f 
the In s t itu te  tim e  clauses as attached, clause 3 
o f w h ich  p rov ided  as fo llo w s : “  In  p o rt and a t 
sea, in  docks and g ra v in g  docks, and on ways, 
g r id iro n s , and pontoons, a t a ll tiiges, in  a ll 
places, and on a ll occasions.”  Clause 7 p ro 
v id e d : “ T h is  insurance also specia lly  to  cover 
(subject to  the free and the average w a rra n ty ) 
loss o f o r damage to  h u ll o r m achinery th ro u g h  
the negligence o f the master, m ariners, 
engineers, o r  p ilo ts , o r th roug h  explosions, 
bu rstings o f bo ile rs, breakage o f shafts, o r 
th roug h  any defect in  the m achinery o r 
h u ll . . .”  W h ile  the sh ip  was ly in g  in  the 
dock a bo ile r, w h ich  was be ing l if te d  by a f lo a t
in g  crane in  Order th a t i t  m ig h t be lif te d  in to  
a ho ld , fe ll, ow ing  to  the p in  o f a shackle 
b reak ing , and damaged the snip. In  an action 
under the p o lic y : H e ld  (1) th a t the loss was
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ian caused by a p e r il o f the sea, and the 
Sc guage o f the po licy  itse lf showed th a t the 

op® o f th e clause was lim ite d  to such pe rils  
i Perils ejusdem generis , and (2) th a t ne ithe r 
ause 3 no r clause 7 o f the In s t itu te  T im e  
auses extended the genus o f the r is k  insured 

gainst. D ecision of the C ourt o f A ppeal, 
^P o rte d  12 Asp. M a r. L a w  Cas. 555; 111 L . T .

1027; (1914) 3 K . B . 1262, a ffirm ed. (H . o f 
other ^ a ^ c) Steamers L ine  v. M a rte n  and

p o lic y — Valued 'policy— T o ta l loss—Subroga- 
°!?~~~Riffht o f p a y in g  u n de rw rite rs  to  be 
orogated .— T h e  p la n tiffs  insured the defen-

1919 r  ŝ *p *o r Q1?e year *rom  *be 20th M a y  
j-2 fo r  45,000Z. aga ins t o rd in a ry  sea pe rils  by 
Policy ^dated the 6th  June 1912 in  w h ich  the 

of* +uas va !ued a t 45,000^. D u r in g  the currency 
th p o li°y  came in to  co llis ion  w ith

e A and was to ta lly  lost. A  co llis ion  action 
*  b ro u g h t by the shipowners, and both 
ssels were he ld to  blam e and the blam e was 

Pportioned, the owners o f the H . h a v in g  to 
Pay seven-twelfths and the owners o f the E. 

e -tw elfths o f the  damage. The re g is tra r o f 
e A d m ira lty  C o u rt took the value o f the ship 
a t the 15th N ov. 1912, the end o f the cu rren t 

ofa*on, and fixed i t  a t 65,000£. H e  took the loss 
g b i x e  up to  the  same date and assessed i t  a t 
S ;  .. The shipowners appealed, and the 
u esident  he ld  th a t the va lue o f the ship should 
th  f j en *n N ov. 1917, and the h ire  assessed to 
t l i  da^®. w h ich  was the date o f the e x p iry  o f 
i e ch a rte r-p a rty  under w h ich  the H .  .was 

re a.r<̂ red, and re m itte d  the re p o rt to  the 
th a t u r - ^ °r  ^ c o n s e c ra t io n  o f the figures on 
the kasis. On com ing before the re g is tra r 
s p a rti ee com prom ised, and agreed on a lum p 
sid*1 ^»99W. f ° r  the tw o item s under con- 
ha r?ra *10n’ be ing the same to ta l as the re g is tra r 
ovv aw arded w ith o u t a p p o rtio n in g  it .  The 
*.• ners o f the E. had no in te res t in  the  appor- 
a ^lrnf.nt. F ive -tw e lfth s  o f the 67,OOOZ. was 
u Prd ln g ly  pa id , be ing  some 26,900^. The 
the eS v r itc rs , who had p a id  fo r  a to ta l loss of 
p then cla im ed to  be subrogated to  the
th«rm ent received fo r  the loss o f th a t ship fro m  
Wr owners o f the E . H e ld , th a t the under- 
to l t ?r.s were en titled  to  recover to  the ex ten t 

they had p a id  in  respect o f the subject- 
hadt8 f ^ sured any sum w h ich  the  defendants 
e , . received in  respect o f the loss o f the same 
a i Ject-m a tte r, a lthough th a t sum was based on 
of ai,®er y alue than  the insured value. Decision 

kcmtfcon, J ‘. (ante, p. 135; 113 L . T .
A nn i 173: (1915) 2 K ' B ’ 214) a ffirm ed- <c t - o f C o *3 Thames and M ersey M a rin e  Insurance
. h£ * * * V  L im ite d  v. B r it is h  and C h ilia n  Steam  

^  V Com pany L im ite d  ..............................................  221
\ y j 0a^ n g p o lic y—D e c la ra tio n  as to in te rest— 
A r ^ r, ^ n ^y—C om m onw ealth M a rin e  Insurance  
effe t r f *  ^  0^ ss. 35, 39.— The respondents

a co n tra c t o f m a rine  insurance in  
fcL 8te.r n A u s tra lia  w ith  the appellants, by w hich 
lari? insured  a ll sh ipm ent o f goods between a 
risk num b®r o f po rts  aga inst usual m arine  
f l0 The  con tract, w h ich  was trea ted  as a 
con f1̂ ^  p° lic y  th ro u g h o u t the proceedings, 
t Q , a lned th is  clause : “  D eclarations o f in te rest 
sh in G made to  th is  society’s agent a t p o rt o f 
or p leni  where p racticab le  o r agent in  London 
vpoo | P̂ h as soon as possible a fte r sa iling  o f 
res el to  w h ich  in te res t attaches.”  The 
sh in °nC*ents sued to  recover a to ta l loss o f a 
dec] en? ° f  goods as to  w hich they had made a 
sib l ara^P n o f in terest, b u t n o t as soon as pos-

a fte r
now-ever, n

the vessel 
suggestion

sailed. There  was, 
no suggestion th a t the delay arose 

a ll0 -Want  ° f  good fa ith  on th e ir  p a rt. H e ld , 
the Wlng the appeal, th a t the cond ition  as to  
pr  f a k in g  o f decla rations am ounted to  a 
Cor~11SSOIT  w a rra n ty  w ith in  sect. 39 o f the 
(w h 'ri . ° ^ Wea^ ^  M a rin e  Insurance A c t 1909 

lch is s im ila r  in  term s to  sect. 33 o f the
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M a rin e  Insurance A c t 1906), and as i t  affected 
the question o f re insurance i t  constitu ted a 
substantive con d ition  o f the con trac t, the 
fa ilu re  o f the respondents to  com ply w ith  i t  
d ise n title d  them  to  recover in  respect o f the 
loss. (P r iv . Co.) U n ion  Insurance Society of
C anton  v. George W ills  and Co ................................ 233

12. P o lic y — C onstructive to ta l loss o f goods— 
R e s tra in t o f princes—S ta te  o f w a r—F ru s tra tio n  
o f contem plated adventu re—R e s tra in t by 
Governm ent o f assured—M a rin e  Insurance A c t 
1906 (6 E dw . 7, c. 41), ss. 26, 60, 91 (2).—The 
p la in tiffs , w ho were B r it is h  m erchants, in  
J u ly  1914 shipped merchandise fo r  sale in  
G erm any on tw o  B r it is h  vessels in  the R iv e r 
P la te  fo r  ca rriage  to  H a m b u rg . They had 
insured  the goods on bo th  vessels by  id e n tica l 
voyage po lic ies in  the o rd in a ry  fo rm , and the 
pe rils  insured  against inc luded re s tra in t of 
princes. W a r was declared by  G re a t B r ita in  
on G erm any on the 4th A ug ., and p roc lam a
tions fo rb id d in g  tra d in g  w ith  the enemy were 
issued on the 5 th A ug . and on the 9 th Sept. 
One o f the. tw o  vessels, when in  the Channel, 
received a s igna l fro m  a F rench cru ise r th a t 
she should  go to  L iv e rp o o l fo r  safe ty, and  the 
other, on the suggestion o f the A d m ira lty , was 
d ive rted  by  her owners to  Glasgow. The cargo 
owners warehoused th e ir  goods, and gave no tice 
o f abandonm ent, c la im in g  on a constructive 
to ta l loss. B y  sect. 60 (1) o f the M a rin e  I n 
surance A c t 1906 “ the re  is a constructive to ta l 
loss when the sub jec t-m a tte r insured is reason
ab ly  abandoned on account o f the ac tua l to ta l 
loss ap pearing  to  be unavo idab le .”  B y  ru le  10 
o f the rules fo r  construction  o f po licy  in  the 
schedule to  the A c t “  the te rm  £ arrests, &c., 
o f  k ings, princes, and people ’ re fers to  p o lit ic a l 
o r executive acts and does no t inc lude a loss 
caused by o rd in a ry  ju d ic ia l process.”  H e ld  
(1) th a t the o ld  Tule th a t on an insurance of 
goods under a m a rine  po licy  a t and fro m  the 
p o rt o f loacjing to  the p o rt o f destina tion  the 
fru s tra t io n  o f the adventure by  an insured 
p e r il was a loss recoverable against the un de r
w rite rs  had no t been a lte red by the M a rin e  
Insurance A c t 1906, and the re fo re  the detention 
o f the goods fo r  an in d e fin ite  tim e  in  the w are
houses s t i l l  e n title d  the p la in tiffs , on g iv in g  
notice o f abandonm ent, to  recover as fo r  a 
constructive to ta l loss ; and (2)̂  th a t the destruc
tio n  o f the adventure was d ire c tly  caused by 
H is  M a je s ty ’s dec la ra tion  o f w ar, w h ich  was 
a re s tra in t o f k ings, princes, and people w ith in  
the m eaning o f the  policies. D ecision o f the 
C ou rt o f A p pe a l (ante, p. 116; 113 L . T . 
Rep. 407; (1915) 2 K . B . 781) a ffirm ed. (H . of 
L .) B r it is h  and F o re ig n  M a rin e  Insurance Com
pany L im ite d  v. S am uel S anday and Co..............  289

13. P e rils  —  “  M e n-o f-w a r  ”  —  “  R estra in ts  o f
princes  ” — “  Enemies ” — B r it is h  goods on enemy 
vessel—S h ip  p u tt in g  in to  n e u tra l p o rt to avo id  
capture— L e g a lity  o f fu r th e r  perform ance of 
con tract on ou tbreak o f w ar— Loss o f ven ture— 
W hether p ro x im a te ly  due to pe rils  insured  
aga ins t.—In  June 1914 the p la in tiffs  sold 
ce rta in  goods to  a G erm an firm , the p ro p e rty  
no t to  pass u n t i l  the goods a rr ive d  a t the p o rt 
o f destination . The goods were loaded on the 
G erm an steamship R . fo r  a voyage fro m  
C a lcu tta  to  H am b urg . W h ile  the R . was on 
her voyage, w ar b roke  ou t between G reat 
B r ita in  and Germ any. The m aster of the R  
thereupon p u t in to  Messina. The p la in tiffs  
gave notice o f abandonm ent to the defendants, 
the insurers, on the 1st Sept, and again on the 
15th Dec. B a ilhache, J . found th a t the voyage 
fro m  Messina to  H a m b u rg  could no t be con
tinued , th a t the m aster had no in te n tio n  o f 
prosecuting the voyage u n t i l  a fte r the w ar, and 
th a t the voyage was p ra c tica lly  abandoned 
when the vessel p u t in to  Messina. The po licy  
o f insurance covered the  usual pe rils , in c lu d in g  
“  m en-of-w ar . . . enemies . . . tak in gs  a t sea,
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arrests, restra in ts , and detainm ent« o f a ll 
k ings, princes, and people . . . and a ll o th e r 
pe rils , losses, and m isfo rtunes th a t have o r  sha ll 
come to the h u rt, de trim en t, o r damage o f the 
said goods apd m erchandises.”  The p la in tiffs ’ 
c la im  was fo r  a to ta l loss under the po licy .
H e ld , th a t there was no loss by  the pe rils  
insured  against. The sh ip  was never in  pe ril 
o f cap ture , fo r  he r com m ander resolved no t to 
in cu r th a t r is k ; the loss was no t due to  
“  enemies,”  fo r  the re fusa l o f the com m ander 
to  de live r up the goods a t the p o rt o f refuge 
was no t a p e r il fro m  “  enemies ”  w ith in  the 
m eaning o f the p o lic y ; no r was there a loss due 
to  “  res tra in ts  o f princes.”  B r it is h  and F o re ig n  
M a rin e  Insurance Com pany  v. Sam uel Sanday 
and Co. [ante, p. 289; 114 L . T . Rep. 521; (1916)
A . C. 650) d is tingu ished. Jud gm en t ot B a il-  
hache, J . affirm ed. (Ct. o f A pp .) Becker, C ra y ,
and Co. v. London  Assurance C o rp o ra tio n  ....... 318

N ote.— Since affirm ed by H . o f L .
14. P e rils  o f the sea—E xcep tio n  o f “  consequences 

o f h o s tilitie s  ” — Vessel torpedoed— R em oval in to  
ha rbou r— T rans fe r to ou ter be rth— G round ing—
Loss— L ia b i l i t y  o f insu re r.—The p la in tiffs
insured th e ir  vessel, the w ith  the defendants i 
aga inst o rd in a ry  m a rine  pe rils . The po licy  
con ta ined an exception clause by w h ich  “  con
sequences o f h o s tilitie s  ”  were excepted fro m  it»  
scope. The I .  was torpedoed near' HavTe. 
A lth o u g h  the  vessel was b a d ly  damaged, the 
incom ing  w a te r was ke p t under by  the pumps,
and she con trived  to  ge t in to  H a v re  H a rb o u r.
B ad w eather d u r in g  the n ig h t caused her to  
bum p, and the h a rb o u r au tho ritie s , fe a rin g  she 
w ou ld  s ink  in  the  inne r be rth  w h ich  she then 
occupied, d irected  her Temoval to  an ou ter 
be rth . W hen the  t id e  fe ll the  vessel grounded, 
and the a d d itio n a l s tra in  caused he r to  m ake 
m ore w ater. Subsequent tides caused fu r th e r  
damage, and the  vessel u lt im a te ly  became a 
to ta l loes. In  an action on the po licy  : H e ld , 
th a t the vessel w as .los t as a “ consequence o f 
h o s tilitie s  ”  and n o t th ro u g h  o rd in a ry  p e rils  o f 
the sea, and th a t, therefo re, the defendants 
were no t lia b le  under the  po licy . (R ow la tt, J .) 
Le y la nd  S h ip p in g  Com pany  v. N o rw ich  U n ion
F ire  Insurance S ocie ty  ..............................................  426

N ote.— Since affirm ed by C. A . and H . o f L .
15. Insurance o f vessel aga inst a l l  p e rils— 

E xcep tion  o f loss as resu lt o f h o s tilitie s— U n
exp la ined loss o f vessel d u r in g  tim e o f w ar— 
L ia b i l i t y  o f u n d e rw r ite r.—B y a po licy  o f 
insurance a vessel was insured against a ll pe rils  
o f the sea fo r  tw elve m onths. Loss in  conse
quence o f h o s tilit ie s  and w a rlik e  opera tions 
was excepted. D u rin g  the  currency o f the 
po licy , and d u r in g  the continuance o f a state of 
w a r between E ng lan d  and G erm any, the vessel 
in  fa i r  w eather commenoed a voyage fro m  H u ll 
to  the Tyne. A f te r  leav in g  the m ou th  o f the 
H um b er she was never seen again. I n  an action 
by the assured upon the po licy  in  respect o f her 
to ta l loss : H e ld , tha t, in  these circumstances, 
the vessel m ust be presumed to  have been lost 
by  be ing torpedoed o r by s tr ik in g  a floa ting  
m ine, and n o t by o rd in a ry  pe rils  o f the  sea, and 
th a t the de fendant was acco rd ing ly  e n title d  to 
judg m en t. (Bailhache, J .) M acbeth and Co.
v. K in g  .............................................................................. 442

16. W a r risks— E x tin c tio n  o f ligh ts— Loss o f vessel 
—Remoteness o f cause— L ia b i l i t y  o f in su re r .—
A  vessel was insured aga ins t w a r risks, “  in 
c lu d in g  e x tin c tio n  o f lig h ts .”  W h ile  o ff the 
coast o f N orm and y , on a voyage fro m  Rouen 
to  B ris to l, she w ent on the tocks a t the Cap de 
la  H ague, where, ow ing  to  w ar, the l ig h t  in  the 
lighthouse had been extingu ished. The m aster 
was n o t a tte m p tin g  to  steer by the lig h t ,  b u t 
said in  evidence th a t had i t  been a lig h t he 
w ou ld  have seen i t  when he devia ted fro m  the 
course he had set and so m anaged to  save the 
vessel. The learned judge  was n o t satisfied
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th a t the m aster, in  the w eather e x is tin g  a t  the 
tim e  o f the accident, cou ld  have seen the l ig h t  
had i t  been there. H e ld , upon these facts, th a t 
the owners o f the vessel cou ld  no t recover on 
the po licy  as the e x tin c tio n  o f the C ap de la  
H ague l ig h t  was too rem ote a cause o f the  loss 
o f the vessel. (R ow la tt, J .) Le  Quellec et F ils
v. Thomson  ......................................................................  445

See C arriage  o f Goods, Nos. 6, 17, 35—Sale o f Goods, 
N o . 10.

M A R IN E  IN S U R A N C E  A C T , 1906.
Sects. 1, 3, 65. 66 : See M a rin e  Insu rance, N o. 8 ; 

Sects. 26, 60, 91 (2 ): See M a rin e  Insurance, N o. 12; 
Sect. 30, Sched. 1, b . 12: See M a rin e  Insu rance , 
N o. 9 ; Sects. 57 (1), 60: See M a rin e  Insu rance , 
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Seaman, N o . 3 ; Sect. 502: See C arriage  o f Goods, 
N o. 5 ; Sect. 557: See Salvage, Nos. 2, 3 ; 
Sects. 603, 625: See C o llis io n , N o. 6 ; Sect. 633j 
See C ollis ion , N o. 2.

M E R C H A N T  S H IP P IN G  A C T  1906.
Sect. 28: See Seam an , N o . 4 ; Sect. 51 : See 

F o rfe itu re , No. 1.
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See P rize , N o. 35.
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See P ilo tage , N o. 1.
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See P rize , Nos. 45, 51.
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O N U S  O F PR O O F.
See C arriage  o f Qoods, N o . 5—P rize , N o. 55. 

O R D E R S  I N  C O U N C IL .
0 cJ- 29, 1914: See P rize , N o. 17; M arch 2, 1915: 
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See P rize , N o. 49.
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See M a rin e  Insurance, N o. 1.
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P E N S IO N S  A N D  G R A N T S .
See C o llis io n , N o. 4.

g “  P E R IL S  O F T H E  S E A .”
C arriage o f Goods, Nos. 21, 28—M a rin e  Insurance, 

Nos. 9, 14.

P IE R , C O L L IS IO N  W IT H .
See M a rin e  Insurance, N o. 7.

PAGE
P IL O T A G E .

1. C om pulsory p ilo ta ge  th roug h  m ined area— 
R em unera tion  o f p ilo t— L ia b i l i t y  o f shipowner.
—I n  consequence o f the  w a r between G reat 
B r i ta in  and G erm any, ce rta in  coast defences 
became necessary on the  east coast o f E ng land , 
am ong them  be ing the  establishm ent o f a m ine
fie ld  in  the  H um ber. The scheme o f th is  m ine
fie ld  was confided to  ce rta in  p ilo ts , and the 
A d m ira lty  d irected  th a t vessels us ing the 
H u m b e r should be p ilo te d  th ro u g h  the  m ine
fie ld . The H u m b e r Conservancy B oa rd  were 
requested to  p rov ide  the p ilo ts , fo r  whose 
services charges were made. T h e  de fendant 
used the H um b er fo r  the passage o f h is vessels 
and took p ilo ts  aboard in  com pliance w ith  the 
A d m ira lty  o rde r, b u t refused to  pay p ilo ta ge  
fees on the  g round th a t the  re gu la tio n  d ire c t
in g  h im  to  take p ilo ts  on board was u ltra  vires  
the A d m ira lty  and vo id . H e ld , th a t, a p a rt 
fro m  any s ta tu to ry  A u tho rity , the A d m ira lty  
had power to  take  the  steps w h ich  they had 
taken, and th a t the de fendant m ust pay fo r  the 
p ilo tage  services rendered to  h im . (A tk in , J.) 
H um b er Conservancy B oa rd  v. G rant ................... 421

2. Queensland— C om pulsory p ilo ta ge— Negligence  
o f p i lo t— G overnm ent not liab le .— U n d e r the 
statutes o f Queensland re la tin g  to  n a v ig a tio n  
and p ilo tage , a d u ty  is  imposed uporv  ‘ the 
G overnm ent o f th a t S tate to  license and appo in t 
d u ly  q u a lified  p ilo ts . A  f irm  o f shipowners 
cla im ed damages fro m  the de fendant as the 
no m ina l representa tive  o f the G overnm ent of 
Queensland fo r  the s tra n d in g  o f th e ir  vessel 
w h ile  com pu lso rily  in  charge o f a d u ly  licensed 
and appo in ted  p ilo t,  by  whose negligence the 
s tra n d in g  was caused. H e ld , th a t the defendant 
was e n title d  to  ju d g m e n t as the statutes imposed 
no d u ty  upon the G overnm ent to  p i lo t  the 
p la in t if fs ’ ship, and i t  was no t lia b le  fo r  the 
negligence o f such a p ilo t, who was no t alleged 
to  have been im p ro p e rly  licensed. The d u ty  o f 
the G overnm ent is m ere ly  to  p rov ide  q u a lified  
p ilo ts . Decis ion o f the F u ll C o u rt o f the 
Supreme C o u rt o f Queensland reversed. (P riv .
Co.) Fow les  ,v. E astern and A u s tra lia n  S team 
sh ip  Com pany L im ite d  ..............................................  477

See C ollis ion , Nos. 2, 6.

P IL O T A G E  A C T  1913, sects. 10, 14, 15.
See C ollis ion , No. 6.

P L E D G E .
See P rize , Nos. 7, 16, 41.

P O L IC Y .
See C arriage  o f Goods, N o. I —M a rin e  Insurance, 

Nos. 1, 3, 4, 5, 6, 8, 9, 10, 11, 12, 13.

P O R T.
1. London—P o rt ra tes—E xem p tion— Goods im 

po rted  fo r  tra nsh ipm en t on ly— Goods im po rted  
fo r  conveyance by sea to any other p o r t coast
wise— Transh ipm en t of goods in  P o rt o f London  
fo r  Rochester— P o rt  o f London A c t 1908 (8 
E dw . 7, c. 68), s. 13—P o rt o f London  (P o rt 
Rates on Goods) P ro v is io n a l O rder A c t 1910 (10 
E dw . 7 <t- 1 Geo. 5, c. c.), schedule, s. 9.— B y  
sect. 13, sub-sect. 1, o f the P o r t  o f London A c t 
1908: “ A l l  goods im po rted  fro m  ports beyond 
th e  sea o r coastwise in to  the P o r t  o f London 
o r exported to  pa rts  beyond the  seas o r  coast
wise fro m  th a t p o r t ”  sha ll be lia b le  to  p o rt 
Tates. B y  sect. 13, sub-sect. 5 : “  F o r  the p u r
pose o f th is  section goods sha ll no t be treated 
as h a v in g  been im po rted  o r exported coastwise 
unless im po rted  fro m  o r  exported  to  a place 
seaward o f  a lin e  d raw n  fro m  Reculvers 
Towers to  Colne P o in t.”  B y  sect. 9 o f the P ro 
v is iona l O rd e r confirm ed b y  the P o rt o f London 
(P o rt Rates on  Goods) P ro v is io n a l O rd er A c t 
1910: “ N o  p o rt rates sha ll be charged by  the
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PAGE
A u th o r ity  on tra nsh ipm en t o f goods, w h ich  
expression w herever used in  th is  o rd e r means 
and includes goods im po rted  fo r  tra nsh ipm en t 
on ly  ”  and “  fo r  the purposes o f th is  section 
the expression - ‘ goods im po rted  fo r  tra n sh ip 
m ent on ly  * sha ll mean goods im p o rte d  fro m  
beyond the seas o r coastwise fo r  the purpose 
o f be ing conveyed by sea on ly  to  any o th e r 
po rt, w hether beyond the seas o r coastwise.”  
Goods were im p o rte d  fro m  beyond the seas in to  
the P o r t  o f London fo r  tra nsh ipm en t on ly , and 
w ere d u ly  ce rtified  by  the owners as being 
fo r  transh ipm en t. They were conveyed by a 
s a ilin g  barge dow n the Thames to  Rochester on 
the M edw ay. H e ld , th a t the goods were 
exem pted fro m  p o rt rates as they were goods 
im po rted  fo r  tra nsh ipm en t on ly  w ith in  sect. 9 
o f the  P ro v is io n a l O rder. Decision o f C ou rt 
o f A ppea l (12 Asp. M a r. L a w  Cas. 548; 111 
L . T . Rep. 1019; (1914) 3 K . B . 1201) affirm ed.
(H . o f L .)  P o r t  o f London  A u th o r ity  v. B rit is h  
O il and Cake M il ls  L im ite d  ..................................  156

“  P O R T .”
See P rize , Nos. 4, 28.

P O R T  O F  L O N D O N  A C T  1908, sect. 13.
See P o rt,  No. 1.

P O R T  R A T E S .
See P o rt, N o. 1.

P O S T P O N E M E N T  O F P A Y M E N T S  A C T  1914. 
See Sale o f Goods, N o. 3.

P R A C T IC E .
See P rize , Noe. 8, 33, 35, 53.

P R E S U M P T IO N .
See P rin c ip a l and A g e n t, No. 1.

P R E V A L E N C E  O F B I L L  O F  L A D IN G .
See C arriage  o f Goods, N o . 21.

“ P R E V E N T IO N ”  W IT H IN  M E A N IN G  OF 
S U S P E N S IO N  C L A U S E .
See Sale o f Goods, N o. 6.

P R IN C IP A L  A N D  A G E N T .
1. F o re ig n  p r in c ip a l— C ontrac t—P ersonal l ia b i l i ty  

o f agent— P resum ption—A g e n t’s a u th o r ity  to 
pledge p r in c ip a l’s c re d it.— W here an agent in  
E n g la n d  contracts on beha lf o f a fo re ig n  
p r in c ip a l he is presumed to  con trac t persona lly 
unless the  co n tra ry  in te n tio n  p la in ly  appears on 
the evidence o r on the documents o r  in  the 
su rroun d ing  circumstances. I f  there is no such 
evidence the p resum p tion  p reva ils  th a t the 
agent has no a u th o r ity  to  p ledge the c re d it o f 
the  fo re ig n  p r in c ip a l in  such a w ay as to 
establish p r iv i ty  o f con trac t between such 
p r in c ip a l and the o th e r p a rty , and th a t he is 
persona lly lia b le  on the con tract. H e ld , in  the 
circum stances o f th is  p a r t ic u la r  case, th a t the 
defendants acted as agents- and were know n to 
the p la in t if fs  to  be ac ting  as agents, and were 
the re fo re  no t liab le . (Sankey, J .) (C om m ercial 
C t.) H a rp e r and Sons v. K e lle r , B ry a n t, and 
Co..........................................................................................  98

See C arriage  o f Goods, No. 39.

P R IV A T E  Y A C H T .
See P rize , N o. 19, 54.

P R IZ E .
1. Fnem y ships— T rans fe r on eve o f w ar— T rans fe r 

in  tra n s itu — Germ an com pany and E ng lish  
com pany— E n g lish  com pany composed o f a lien  
enemy shareholders—B ona fides—N o va lid  
tra ns fe r— D e c la ra tio n  o f London , arts. 55, 56, 57 
—Seizure in  B r it is h  po rts— O rder fo r  detention.

PAGE
— Tw o s a ilin g  vessels on the h ig h  seas a t the 
tim e  o f the ou tbreak of ho s tilitie s  between 
G erm any and Russia—the 1st A ug. 1914— 
be long ing  to  a G erm an com pany and fly in g  
the Germ an flag , were o ffered fo r  sale w h ils t 
a t sea by the G erm an com pany to  an E ng lish  
com pany whose shareholders were m a in ly  
Germans, the Germ an com pany its e lf be ing the 
h o ld e r o f n ine-ten ths o f ¿he shares, and the 
o ffe r was accented. On the 5th A ug . 1914, the 
day a fte r the dec la ra tion  o f w a r between G reat 
B r ita in  and G erm any, bo th  vessels were seized 
and detained as prizes by the C ollectors o f 
Customs in  the  E n g lish  po rts  a t w h ich  they had 
a rrive d . H e ld , th a t a t the tim e  o f seizure the 
tw o  vessels were en title d  to  f ly  the Germ an 
f la g ; th a t thfe flag  de term ined th e ir  n a tio n a lity ; 
th a t the alleged transfe rs in  tra n s itu  were, 
under the circumstances, in v a lid , as p u rp o rtin g  
to  change the ow nersh ip  o f the vessels as 
against captors, w hether im m in en t o r actua l 
b e llig e re n ts ; and th a t the vessels were the re 
fo re  sub ject to  de ten tion  in  accordance w ith  
the decision in  The C hile  (12 Asp. M a r. L a w  
Cas. 598; (1914) P. 212). Queere, w hether a 
registered com pany n o m in a lly  B r it is h , a lthough  
consisting e n tire ly  o f enemy shareholders, is 
able to  be the  ow ner o f a B r it is h  ship. (P rize  
C t.) The T o m m i; The R othersand  ....................... 5

2. B r it is h  ship— E nem y cargo— Cargo shipped
before ou tbreak o f w ar—S h ip  in  B r it is h  p o r t— 
Cargo transfe rred  to quay—Seizure— R ig h t of 
condem nation— “  I n  p o rt ” — M e an ing  o f te rm — 
Charges—D em urrage.— A  cargo o f pe tro leum  
o il  in  b u lk , owned by a Germ an com pany, was 
shipped on board a B r it is h  vessel w hich sailed 
fro m  a n e u tra l p o r t fo r  a G erm an destina tion  
before the ou tbreak o f h o s tilitie s  between G re a t 
B r ita in  and G erm any. W h ils t on its  voyage 
the sh ip  was d irec ted  to  proceed to a B r it is h  
p o rt, where the o i l  was d ischarged in to  the 
tanks o f a B r it is h  com pany ow n ing  the w ha rf. 
W hen the g rea te r p o rtio n  o f the o il had been 
discharged, the officer o f the  Customs gave 
no tice  to  the m aster o f the vessel th a t the 
whole o f the cargo o f o i l  was placed under 
de tention, no t o n ly  th a t w h ich  was s t i l l  in  the 
vessel, b u t also th a t w h ich  had a lready been 
pum ped in to  the tanks. The C row n c la im ed 
the whole as p rize and asked fo r  the  condemna
t io n  o f the o il. The cargo owners objected on 
the  g round th a t the  tanks were “  on la n d  ”  
and n o t u  in  p o r t / ’ and th a t the m a tte r was 
n o t w ith in  the ju r is d ic tio n  o f the  P rize  C ourt. 
H e ld , th a t the tanks were, in  effect, o i l  w a re 
houses, a,nd th a t warehouses were inc luded in  
the d e fin itio n  o f a “  p o rt ” ; th a t the whole o f 
the  o il, w hether in  the tanks o r on board the 
ship, was m a rit im e  prize as the p ro p e rty  o f the 
en em y ; and th a t the P rize  C o u rt had a u th o r ity  
to  condemn i t  as such. H e ld , also, th a t as the 
com pany ow n ing  the o i l  was registered, and 
had its  p r in c ip a l place o f business in  G erm any, 
i t  m ust be trea ted  as an a lien  enemy even 
though the m a jo r ity  o f the shareholders were 
the subjects o f n e u tra l o r a llied  countries. 
(P rize  C t.) The R oum anian . (See N o . 15 
below.) ...................................................... .......................  g

3. B r it is h  ship— Enem y goods—In te r ru p t io n  o f 
voyage —  Seizute o f goods —  C ondem nation— 
C la im  fo r  fre ig h t— Allow ance o f p a rt o f fre ig h t 
—P rin c ip le  to be app lied— C alcu la tion  o f 
am ount to be a llow ed— R ule  to be fo llow e d .— 
W here cargo, the p ro p e rty  o f an a lien  enemy, 
is seized on board a B r it is h  vessel and con
demned as la w fu l p rize , the shipowners are 
en title d  to  c la im  fro m  the C row n such a sum 
as is fa ir  and reasonable under a ll the  c ircu m 
stances. T h is  am ount is to  be ascertained by 
reference to  the re g is tra r and m erchants, and 
in  f ix in g  the  am ount re gard  m ust be had to  the 
ra te  o f fre ig h t agreed upon, the ex te n t to  w h ich  
the  voyage had been made, the costs incu rred  
before the date o f the seizure, and the benefit
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aooruing to  the cargo fro m  the  actua l carriage , 
sum • a° sence anJ  specia l circumstance«, no 
a r i *18 a^ ow?d f ° r  de lay o r  inconvenience
anviJrT and shipowners fro m
or f  “ lve rs ion  d u r in g  the contem plated voyage 

*rorn any de ten tion  foT the purposes o f the 
caPture. (P rize  C t.) The Juno  ..............................  15

* n ^ p 1 . enemy —R ig h t o f a lien  enemy to appear 
v “ f ize  C ourt— P ractice— Owner o f captured  
8eax>>ZSyap tu re  “  P or t ” — C apture on “  h igh

s C ap tu re  in  te r r i to r ia l  waters— Con
t in u a t io n — D etention— H ague Conference 1907 

in v e n tio n  V I .— The question o f the  r ig h t  o f 
in  eneE1y  ow ner o f a sh ip  o r a cargo to  appear 

..a -Prize C o u rt is no t a m a tte r o f in te r- 
1914011* *aW’ u l?^er P rize  C o u rt Rules 
n . 18 to  be p rov ided  fo r  accord ing to the 
£  actice to  be settled by  the judge  o f the P rize 
p  ? r t ‘ A cco rd in g ly  the P res ident s it t in g  in  
r  *ze. d irected th a t whenever an a lien enemy 
P r,C^1VeS ^ a . t  *s ent it le d  to  any p ro tec tion , 
C'Jrileg6.- ° r  re lie f un de r any o f the H ague 

nventions o f 1907, he sha ll be en title d  to  
jP P ear as a c la im a n t and to  argue h is claim s 
_i .ore the P rize  C ourt, the grounds o f such 
a lrn be ing stated in  the a ff id a v it to  lead to 

ppearanee whifch is re qu ired  to  be filed  under 
a per H P *  r .  5, o f the P rize  C ou rt Rules 1914. 

Germ an s a ilin g  vessel, owned by  he r master, 
as cap tured in  the F ir th  o f F o rth  sh o rtly  a fte r 

ou tb reak o f w ar between G reat B r i ta in  and 
beiTn??,ny* She was take n  in to  L e ith . On 

a lf  0f  the Qrow n f t  was contended th a t the 
n a tu re  took place “  a t sea.,, On beha lf o f the 
Pla G r«ĉ  was conten ded th a t the cap ture took 
.̂1 ce * in  p o r t  ”  o r  in  te r r i to r ia l waters, and 
tm  ™ re foT e  she was n o t lia b le  to  condemna- 
w  ̂ o n ly  f °  de tention. H e ld , th a t the
a- rd  “ p o r t ”  as used in  the H ague Conven- 

d id  n o t mean the “ fiscal p o r t,”  w hich 
se ^  i cover a considerable area and inc lude 

^era l ports, b u t re fe rred  on ly  to  a_ place 
loar  s^^P® 'were in  the h a b it o f com ing to 
a ? c r  to  un load, to  em bark o r  disem bark, 
o f IF as the cap ture took place in  the F ir th  
p0 P f r th  i t  was no t a case o f cap tu re  “ in  
cant ’ an<  ̂ ^  was im m a te ria l w hether the 

p tu re  took place in  the  te r r i to r ia l w aters o f 
w  eat .B r ita in  o r  n o t : and th a t as the vessel 
HaKT*eiZed u P °n the h ig h  seas, she was p ro p e rly  

,le to  condem nation as n rize  and n o t s im p ly
5 ^  Retention. (P rize C t.) The M owe  ................... 17

dec l*8 1̂ — Cargo ih ip p e d  by neutra ls  before
e a ra tio n  o f w ar—C argo consigned to German  

ehants— W a r declared w h ils t cargo a t sea—  
l?nenis ° f  t i t le  no t taken u p  by a lie n  enemies 

P ert°ne-y  advanced by n e u tra l bankers— P ro- 
sei? ^  *n  9 ° °d s q t tim e  o f cap ture—R ig h t of 

and condem nation—P rin c ip le s  to be 
t f a - t  *^urm 1^14 an A m erican f irm  con-I n  June 1914 an A m erican  f irm  con
firm  6(* a carE° '<>f w heat to  a Germ an
Whe’ c a r ry in & on business in  G erm any. The 
c i  f a t was to  be shipped in  J u ly  1914 under a 
a p  con tract, and i t  was, in  fact, shipped on 
beto vesse  ̂ w h ich  le f t  the U n ite d  States
War*k dec la ra tion  o f o r o f im m inence of, 
b il l * k,WG®n G reat B r ita in  and G erm any. The 

la d in g  was g iven  in  fa y o u r o f F ., fro m  
otj  m the A m e rica n  firm  bough t the w hea t in  

*° fu l f i l  th e ir  con trac t w ith  the Germ an 
hio ’ a?d was made ou t to  the o rde r o f D. o r 

ass,1,f?ns- The b i l l  o f la d in g  was indorsed 
at. jeraby . The A m erica n  f irm  then p a id  F . 
did ° ” ta ined  the b i l l  o f la d in g  fro m  h im , b u t 
sellp110*' *n doree i t  in  fa vo u r o f the buyers. The 
insi*F8 afA w a rd s  ob ta ined the certificates o f 
bUVff ance’ and d re w  a b i l l  o f exchange on the 
hankrS • lc ^  was discounted w ith  an A m erican  
la d i ’ whom were deposited the b i l l  o f
t0 and other documents to  be de livered up 
men?6 th roug h  a B e rlin  bank on pay-
e*  * ° f  the am ount due on the b i l l  o f 
th in & fk 6* r̂ *̂ le buyer» w ere no tified  o f every- 

k  th a t had been done, b u t a fte r the ou tbreak

o f w a r they refused to  accept the b i l l .  W h ils t 
on he r voyage the sh ip  was ordered to proceed 
to  a B r it is h  p o r t instead o f to  her o r ig in a l 
destination , and the cargo was even tua lly  seized 
as enemy p rope rty . H e ld , th a t a lth ough  enemy 
goods on a B r it is h  sh ip  are lia b le  to  seizure in  
p o rt and to  condem nation as p rize in  tim e  o f 
w ar, ye t where the goods have been shipped 
d u r in g  peace w ith o u t any a n tic ip a tio n  o f the 
im m inence o f the ou tbreak o f War, and where 
n e ithe r the p ro p e rty  o r  the  goods has passed 
to  the enemy n o r the documents o f t i t le  rep re 
senting the same have been taken up  by  the 
enemy, and where money has been advanced 
on the fa ith  o f these document« by  a n e u tra l 
banker, the same are n o t sub ject to  condemna
tio n  b y  the P rize  C ourt. The l ia b i l i ty  to  seizure 
o f enemy goods on B r it is h  ships discussed. 
(P rize C t.) The M ira m ic h i ......................................  21

6. E nem y ship—S ig n a llin g  appara tus f it te d  to sh ip  
— A ppa ra tu s  the p ro p e rty  o f n e u tra l com pany— 
P a r t  o f sh ip— “  Goods ” — D e c la ra tio n  o f P a ris  
— L im ite d  powers o f P rize  C ou rt— D iscre tion  o f 
C row n.— S ubm arine  s ig n a llin g  appara tus fitte d  
to  a sh ip  is a p a r t  o f the  sh ip  itse lf, and i f  the 
ship is one owned by the  enemy the appara tus 
is lia b le  to  be condemned a long w ith  the ship.
I t  is im m a te ria l th a t the appara tus is the 
p ro p e rty  o f a n e u tra l, and o n ly  leased to  the 
ow ner o f the ship. The n e u tra l ow ner who 
desires to  p u t in  a c la im  un de r such c ircu m 
stances has no r ig h t  in  the P rize  C o u rt' and 
m ust re ly  e n tire ly  upon the d iscre tion and the 
clemency o f the C row n. (P rize  C t.) The 
Schlesien  ................................................. ................... 26

7. Enem y ship— B r it is h  ship— E nem y cargoes—
N e u tra l bankers— Advances against cargoes— 
Seizure of ships and cargoes— C la im s by bankers 
as pledgees— C ondem nation .— I f  the le ^a l
p ro p e rty  in  goods cap tu re d  a t sea on a ship, 
w hether B r it is h  o r enemy, is a t the tim e  o f the 
cap tu re  in  an enemy subject, such goods are 
la w fu l p rize  and w i l l  be condemned in  spite o f 
any c la im s m ade by persons who assert th a t 
they are pledgees o r  are otherw ise e n title d  to  
any r ig h ts  in  them. The P rize  C o u rt cannot 
regard  the  r ig h ts  o f pledgees in  any shape o r  
fo rm . (P rize C t.) The Odessa; The Cape 
C or so. (See N o. 16 below.) ......................................  27

8. S h ip—C argo— Seizure o f cargo— Sale— C la im
fo r  fre ig h t—Proceedings in  K in g 's  Bench  
D iv is io n —J u r is d ic tio n  o f P rize  C ourt— Transfe r 
o f case—P rac tice .— W here  the cargo o f a ship 
has once been seized as prize, even though  the 
cargo is subsequently released, the ju r is d ic tio n  
to  de term ine as to  the r ig h ts  o f the shipow ner 
to  receive fre ig h t and also the am ount o f the 
fre ig h t, i f  he is e n title d  to  receive any a t a ll, is 
in  the  P rize  C o u rt and no t in  the common law  
courts o f the country . (P rize  C t.) The 
Corsican P rince  ........................ ......................................  29

9. T ra d in g  w ith  enemy— Goods o f a lly — C onsign
m ent to enemy— C ontrac t o f sale a t date p r io r  
to  ou tb reak of w a r—N e u tra l vessel— D ispatch  
fro m  n e u tra l port,— D ate  o f departu re  a fte r the 
ou tbreak o f v ia r— L ia b i l i t y  to seizure and con
dem nation— General p rin c ip le s  to be app lied— 
O bliga tions as to tra d in g  b in d in g  Confederate  
States.— W nen w ar breaks o u t between States 
the fo llo w in g  ru les app ly , accord ing to  in te r 
n a tiona l law , to  t r a d in g : F irs t,  a ll com m ercia l 
in te rcourse between citizens o f the  be lligeren ts 
ipso fac to  becomes ille g a l, unless i t  is expressly 
allowed ot licensed by the head o f the State. 
Secondly, wherfe a b e llig e re n t S tate has allies, 
the c ities o f a ll the a llie d  States are under the 
same ob lig a tion s  to  each o f the  a llie d  States as 
its  own subjects w ou ld  be to  a sing le  b e llig e ren t 
S ta te  as regards com m ercia l in te rcourse w ith  
the enemy. T h ird ly ,  where such ille g a l in te r
course is proved between a llie d  c itizens and the 
enemy, th e ir  p ro p e rty  engaged in  such in te r 
course, w hether ship o r cargo, is sub ject to
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capture by  any a llied  b e llig e ren t, a n d  is  sub ject 
to  condem nation in  th a t be llig e ren t’« ow n P rize  
Courts. F o u rth ly , when such inte rcourse in  fa c t 
takes place, the p ro p e rty  o f the person« engaged 
in  i t  is confiscable, w hether they were ac ting  
honestly and w ith  bona fides o r  not. P r io r  to  
the ou tb re ak  o f w a r between G re a t B r i ta in  and 
her a llies and G erm any a n d  A u s tr ia , a F rench 
com pany contracted to  sell ce rta in  goods to  a 
G erm an firm . The goods were shipped fro m  
a n e u tra l S ta te  in  a n e u tra l vessel. W a r broke 
ou t w h ils t the ship^ was be ing loaded. She 
a fte rw ards  sailed w ith  the goods on board  fo r  
A n tw e rp  a n d  Newcastle. The F rench com pany 
la te r on d irec ted  he r to  Swansea. F ro m  
ce rta in  correspondence i t  appeared th a t attem pts 
were made by the  E n g lish  representative o f 
the French, com pany to  d e live r the cargo to  the 
Germ an com pany i f  they accepted d e liv e ry  in  
E ng land . The goods were seized as p rize  a t 
Swansea, and la te r sold. I t  was ad m itted  th a t 
a t the tim e  o f seizure the  p ro p e rty  in  the  goods 
w as s t i l l  in  the F rench  com pany. H e ld , th a t 
a lthough  the F rench com pany had acted 
honestly and bona fide  in  the transaction , w ha t 
they had done constitu ted  tra d in g  w ith  the 
enemy a fte r th e  o u tb re ak  o f w ar, and as they 
were citizens o f ar S ta te  in  a lliance w ith  G reat 
B r ita in  the goods were confiscable un de r the 
above-named p rin c ip les  o f in te rn a tio n a l law  in  
the same m anner as those o f a B r it is h  c itizen 
w ou ld  have been under s im ila r  circumstanoes. 
(P rize  C t.) The P ana rie llos . (See N o . 39 
below.) .............................................................................. 52

10. B r it is h  ship— C argo— Goods the p ro p e rty  o f a 
com pany do m ic iled  in  B n g land— E nem y share
holders and d irec to rs—M anagem ent o f com pany 
d u rin g  w ar—S ta tus o f com pany— P rin c ip le s  to 
be ap p lied  when cargo c la im ed as p rize .—  
C e rta in  goods were sent fro m  E ng lan d  to  
A u s tra lia  on sale o r  re tu rn  before the ou t
b reak  o f w a r  between G re a t B r i ta in  and 
G erm any, and were sent back fro m  A u s tra lia  
to E ng land  a fte r the commencement o f 
hostilitie s . They w ere seized in  the P o rt o f 
London a« prize. The C row n cla im ed them as 
enemy goods. The sellers were a com pany 
inco rpo ra ted  in  th is  cou n try  in  M a y  1912. A l l  
the d irec to rs  o f the com pany were a liens resid
in g  in  G erm any, and the whole o f the  share
ho lders were e ith e r a lien enemies o r  persons 
re s id ing  in  G erm any. On the  da y  before w a r 
b roke  o u t the secretary o f the com pany, who 
was a G erm an, le f t  E ng land , h a v in g  p u rp o rte d  
to  ap p o in t one o f the employees as m anager. 
H e ld , th a t the goods were a t the  tim e  o f seizure 
the p ro p e rty  o f an E n g lish  com pany, and th a t 
a lthough  the com pany was so constitu ted  th a t 
a l l  its  d ire c to rs  w ere enemy subjects resident 
in  G erm any and a ll its  shareholders were e ith e r 
enemy subjects o r aliens res ident in  G erm any, 
the goods were n o t enemy p rope rty , and the re 
fo re  n o t sub jec t to  condem nation as prize.
The goods were released to the  m anager o f the 
E ng lish  com pany w ith  a  d ire c tio n  th a t he 
should no t d e live r them  o r  th e ir  proceeds to  
any enemy shareholders o r use them  o r app ly  
th e ir  proceeds fo r  the benefit o f any such share
holders d u r in g  th e  w ar. (P rize C t.) The Poona  57

11. B r it is h  ship— C argo— Consignm ent toi a lien  
enemies— S h ip  d ive rte d  d u r in g  voyage— O ut
break o f ho s tilitie s—Seizure o f cargo— Sale— 
Release-—C la im  fo r  proceeds of sale— C la im  fo r  
fre ig h t— J u r is d ic tio n  o f common law  courts—  
J u r is d ic tio n  o f P rize  C ou rt—C onstruc tion  o f 
ch a rte r-p a rty  and b i l l  o f lad in g — “  Blockade  
and in te rd ic te d  p o rt ”  clause— E q u ita b le  a d ju s t
m ent.—C e rta in  goods, the p ro p e rty  o f a Russian 
bank, were shipped in  a B r it is h  vessel a t a 
Russian p o rt before the ou tb reak o f w a r 
between E ng lan d  and G erm any, and were con
signed to  G erm an m erchants a t H am b urg . 
W h ils t the vessel was on her voyage ho s tilitie s  
began, and by the o rde r o f the  B r it is h  a u tho ri-
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ties she was d ive rted  fro m  her o r ig in a l 
destina tion  and d irec ted  to  proceed to  a B r it is h  
p o rt, where the goods were seized as p rize  and 
a fte rw a rd  sold by  o rde r o f the court. The 
proceeds were p a id  in to  court. The m arshal 
gave an u n d e rta k in g  to  the shipowners to  pay 
to  them  the propeT am ount o f f re ig h t and 
charges. The cargo was subsequently released 
to  the Russian ba nk  upon th e ir  g iv in g  an un de r
ta k in g  to  in d e m n ify  the  m arsha l aga inst a ll 
c la im s fo r  fre ig h t and charges in  respect o f the 
same. The bank subsequently app lied fo r  pay
m ent o f the  proceeds o f the cargo in  fu l l  w ith o u t 
any deduction fo r  fre ig h t o r charges. H e ld , 
th a t a lth ough  accord ing to  the common law  
the con trac t o f a ffre ig h tm e n t cajne to  an end 
im m e d ia te ly  i t  became ille g a l because o f the 
w a r to  ca rry  the cargo to  its  o r ig in a l destina 
tion , and th a t in  a co u rt o f common la w  no 
fre ig h t can be recovered under such a con trac t 
when i t  has been so determ ined, the same ru le  
does no t app ly  when the  cargo has been seized 
as prize. The P rize  C ou rt, proceeding on the 
p r in c ip le  o f “ even and equitab le  ad jus tm en t,”  
w i l l  aw ard a ce rta in  am ount to  the shipowners 
under special circum stances fo r  fre ig h t and 
charges, such am ount to be ascertained by the 
re g is tra r and m erchants. (P rize  C t.) The lo lo  141

12. O rder in  C ouncil-— V a lid ity — B in d in g  E ffect 
upon P rize  C ourt— P rize  C ourt Rules— O rder 
X X I X . — B y  O rder X X I X .  o f the P rize  C o u rt 
Rules, as au thorised by an OrdeT in  C ouncil, i t  
is p rov ided  th a t :  “  W here i t  is made t;o appear 
to  the judg e  on the  ap p lica tio n  o f the p roper 
o ffice r o f the C row n th a t i t  is desired to  
re q u is itio n  on beha lf o f H is  M a je s ty  a ship in  
respect o f w h ich  no f in a l decree of condem nation 
has been made, he sha ll o rde r th a t the  ship 
sha ll be appraised, and th a t upon an un de r
ta k in g  be ing  g iven  . . .  the ship sha ll be 
released and de live red to  the  C row n .”  B y  
O rd e r I .  o f  the  P rize  C o u rt R u le s : “  Unless 
the co n tra ry  in te n tio n  appears, the provis ions 
o f these ru les re la tive  to  snips sha ll extend and 
a p p ly , m u ta tis  m u tand is , to  goods.”  A  Swedish 
vessel ca rry in g  copper, w h ich  was absolute con
tra b a n d  o f w a r, was seized and b ro u g h t in to  a 
B r it is h  po rt. A  w r i t  was issued th a t the  sh ip  
and her cargo should be condemned and con
fiscated. B efore  any a d ju d ica tio n  as to  these 
cla im s had taken place, the P rocu ra to r-G enera l 
on beha lf o f the W a r D e p a rtm e n t took o u t a 
summons th a t the C row n should be e n title d  to  
re q u is itio n  the copper, leav in g  the question o f 
the r ig h t  to the same, o r the proceeds o f the 
sale thereof, to  be decided la te r on. H e ld , th a t 
O rder X X I X .  was b in d in g  upon the P rize  
C ou rt, th a t i t  d id  n o t contravene the law  o f 
nations, and th a t i t  was n o t u lt r a  vires. (P rize 
C t.) The Zam ora . (See N o. 25 below .) ............ 144

13. P rize— B r it is h  ship— Goods shipped a t fo re ig n  
p o rt—S h ipm e nt p r io r  to  ou tbreak o f w ar— 
Qtpods consigned to enemy subject a t enemy 
p o rt— Goods in  tra n s itu —Sale by enemy subject 
to  n e u tra l—Sale com pleted before ou tb re ak  o f 
w ar— Im m inence o f w a r—C ontem p la tion  o f w a r 
— V a lid ity  o f sale— Bona fides— R ig h t o f capture  
o f goods—  W here upon the facts o f the case i t  
appears th a t goods consigned to  an enemy 
subject a t an enemy p o rt, and shipped before 
the o u tb re ak  o f hos tilitie s , are sold bona fide  
to  a n e u tra l purchaser d u r in g  the period o f 
th e ir  tra n s it, n e ithe r the vendor no r the p u r
chaser h a v in g  the w a r itse lf in  con tem p la tion , 
the transaction  o f sale is com plete and the goods 
are n o t sub ject to  cap ture  a t sea by the armed 
vessels o f  the coun try  w hich is  a t w a r w ith  the 
vendor’ s cou n try . (P rize  C t.) The S o u th fie ld ... 150

14. N e u tra l vessels— C ontraband goods— Absolute  
and co n d itio n a l con traband— N e u tra l consignors 
— Ostensible des tina tion  o f cargoes—N e u tra l 
coun try— R eal d e s tina tion  o f cargoes— E nem y  
coun try— Goods consigned “  to  o rde r ” — N o
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t in  *X̂ nee nam ed  —  C ontinuous voyage —  C *n- 
en e°US transporta tion-— Goods in tended fo r  

vidence—False papers— Tests fo r  con- 
DeSna iti >n ° r  release•—R our vessels, the pro- 
t 0 ^  n e u tra l owners, under tim e  charters 
New m erchants, s ta rted  on voyages fro m  
’m _ ^ o r k  to  Copenhagen in  October and 
j a r j er? ^ er* 1914, laden w ith  la rge  cargoes o f 
anri * i?!08’’ ani  ̂ neat products, o il stocks, wheat 
Wer ° ^ er foodstuffs, ru bbe r and hides. They 
th e 6 caf ^ u red and th e ir  cargoes were seized on 
banr?r °n n<* they were co n d itio n a l contra-
Cu a* alleged to  be confiscable under the c ir- 
rubb anCGS*-w ith  o ^ ^ P t io n  o f one cargo o f 
banr5er*r»W^ ck  was seized as absolute con tra- 
whp n i*16 ev*^ence before the P rize  C ourt, 
tu n the C row n asked fo r  the condem nation o fi«e f>"- • -
o f 5 ? r 8»oe8» i t  was fou nd  th a t the m a jo r p o rtio n  
D o m f j  K0°ds w ere n o t in tended to  be incor- 
tha t h ? 111 com m?n stock o f D enm ark, b u t
thpi i • same were in tended fo r  G erm any as 
d0 tr  .u ltim a te  destina tion . H e ld , th a t as the 
tion riK 6 u°f  continuous voyage and transpo rta - 
Was’ b0t^  aS re.Bards ca rriage  by sea and land, 
th a Par t  o f in te rn a tio n a l law  a t the tim e  of 
and CommencerPent  o f the  w ar in  A ugust, 1914, 
to kWaf  app licab le  to  co n d itio n a l as w e ll as 
i n t i j  i con traband , a ll goods w h ich  were 
men+h0^  -u°r  us® f?®rm an Govern-
as th * ' a Itnough  n o m in a lly  h a v in g  Copenhagen 
as lq61? Po r^ .° f  destina tion , m ust be condemned 
an w tu l prize. I n  a r r iv in g  a t its  decision in  
l in f iw iaTtlCular case> the P rize  C o u rt is no t 
d e n n *  ?*• &ovorned by the s tr ic t ru les o f evi- 
count w  . h b in d  the m u n ic ip a l courts o f the 
f  act«»^ *8 ent it le d  to  re ly  upon w e ll-know n 
0 r w h ich  have come to  l ig h t  in  o th e r pases, 
ev- i as m a tte rs  o f p u b lic  re pu ta tion . S tr ic t 
r eQ ^nce. is o ften ve ry  d if f ic u lt  to  ob ta in , and to 
W i+ -Ie  ip  m any cases w o u ld  be to  defeat the 
T}if> 2 ? ^  r ig h ts  o f be lligeren ts. (P rize  C t.)

e A lfre d  N obe l, The B jo rn s te rjn e

^  N ote.— Since a ffirm ed by P r iv . Co.

befo***8 1̂ Ŝ V — E nem y cargo— C argo shipped  
in t o '6 °P tb re ak  o f w ar—P a r t  cargo d ischarged  
B r i t ’ h Panics on w h a rf— Tanks owned by 
discu c10m'Pany—-ii I n  p o r t ” —M e an ing  o f term  
— *Seu L ia b i l i t y  to seizure o f enemy cargo. 
G erm ar^ °  Pef r ° leum  o il  in  b u lk  owned by a 
f l r p i  u11 A^uupauy was shipped on board  a 
fo r  ̂S p Su ip  w h ich  sa iled fro m  a n e u tra l po rt 
o f t  b ierm an destina tion  before the ou tbreak 
G e r rn 8̂ 1̂ 6® between G reat B r i ta in  and 
° r dP W h ile  on its  voyage the ship was
o il Proceed to  a B r it is h  p o rt, where the
anv as d ischarged in to  tanks o f a B r it is h  com* 
Porti 0w n in& the w h a rf. W hen the g reater 
of* on ° f  the o i l  had been d ischarged, the 
th P r  Gustoms gave no tice to  the m aster of 
Was th a t the \th o le  o f the cargo o f o il
Was tM i6* un de r de ten tion , no t o n ly  th a t w hich 
a lrp A 1̂  the  vessel, b u t also th a t w hich had 
C r0way i . en pum ped in to  the tanks. The 
the r n ^a im e d  the whole as p rize  and asked fo r 
0biep?ni ernrxat l 0n o f the o il.  The cargo owners 
“  0n  ̂ on the g round  th a t the tanks were 
matt jelan<  ̂ ”  and n o t “  in  p o r t,”  and th a t the 
the p r - Was n° t  w ith in  the ju r is d ic t io n  o f 
o il t  r ik ° ^ o u rt» and c la im ed the  release o f the 
®°ld 1 j em» o r> a lte rn a tive ly , th a t i t  should be 
end a f  proceeds handed to  them  a t the
cargo °u , . w a r- H e ld , th a t the  whole
A dm i i*  r i Sh%  been condemned as d ro its  o f 

D ecis ion o f Evans, P . (13 Asp.
P. Cas- 8 ’ 112 L - T - R eP- 164; G9i5)

J a ffirm ed. (P r iv . Co.) The R oum an ian ... 208
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•—C ar ^a,r 9oes— Cargo shipped in  enemy ship
ad v a i^ °  *n B rtis h  sh ip—N e u tra l bankers
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mencement o f h o s tilitie s  are a like  the p roper 
subject o f m a rit im e  prize. I f  the lega l p ro 
p e rty  in  goods cap tu red  a t sea on a ship, 
w hether B r it is h  o r enemy, is a t the tim e  o f-the  
cap ture  in  an enemy subject, such goods are 
la w fu l p rize  and w i l l  be condemned in  spite o f 
any c la im  made by persons who assert th a t they 
are pledgees o r  are otherw ise e n title d  to any 
r ig h ts  in  them. The P rize  C o u rt cannot recog
nise the c la im  o f pledgees in  such circum stances 
in  any shape o r  fo rm . The power o f bo un ty  by 
way o f redress o r  ha rdsh ip  s t i l l  exists in  the 
Crow n, and has n o t been affected by  the C iv i l  
L is t  Acte. D ecision o f Evans, P. (reported in  
the  case o f The Odessa, 13 Asp. M a r. L^-w Cas.
27 ; 112 L . T . Rep. 473 ; (1915) P. 52, w hich 
decision was fo llow ed by the learned judg e  in  
the  case o f The W oolston) a ffirm ed. (P r iv . Co.)
The Odessa;  The W oolston  ......................................  215

17. N e u tra l sa ilin g  ship— C argo— C ontraband—- 
O rder in  C ounc il o f the 29 th  Oct. 1914—■ 
P ro p e rty  o f enemy— C ondem nation— Compensa
tio n —A r t .  43 o f D e c la ra tio n  o f London—S h ip 
owners' c la im  fo r  f re ig h t—Loss by de lay— 
C o n trib u tio n  to  a lleged genera l average loss.—
B y  the D e c la ra tio n  o f London  O rder in  Council,
N o. 2, 1914, dated the 29th Oct. 1914, i t  was 
declared th a t d u r in g  the present h o s tilitie s  the 
convention kno w n as the  D ec la ra tion  o f London 
should, sub ject to  ce rta in  a d d itions  and m o d ifi
cations the re in  specified, be adopted and p u t in  
force by  H is  M a je s ty ’ s Governm ent. A r t .  43 
o f the D e c la ra tion  o f London , w h ich  provides 
[ in te r a lia )  th a t i f  a vessel is encountered a t sea 
w h ile  unaw are o f the dec la ra tio n  o f con traband 
w h ich  applies to  he r cargo, the con traband 
cannot be condemned except on paym ent o f com
pensation, \yh ich was n o t excepted by  the  terms 
o f the O rd e r in  C ouncil. B y  the said o rd e r 
chrom e ore was declared to  be absolute con
traband. U n d e r the term s o f a con trac t 
entered in to  in  1913 between an E ng lish  com 
pany and a G erm an com pany, the fo rm er 
shipped ce rta in  chrom e ore in  June 1914 fro m  a 
fo re ig n  p o rt on a N o rw e g ia n  sa ilin g  vessel 
cha rtered by  the G erm an com pany. The b ills  
o f la d in g  were made ou t in  fa vo u r o f the 
E ng lish  com pany, the sellers, o r order, the  p o rt 
o f d e live ry  be ing  R o tte rda m . The buyers pa id  
to the sellers, a t the date o f sa iling , in  accord
ance w ith  the term s o f the con tract, 50 per cent, 
o f the purchase p rice  o f the chrom e ore, together 
w ith  a sum o f 1000£. advanced by  the sellers fo r 
the ship. On the voyage the vessel p u t in to  
Pernam buco, in  Sept. 1914, w here the m aster 
f irs t heard o f the ou tb reak o f w ar, and acting  
upon ins truc tions  received by cable he changed 
the course o f the vessel fro m  R o tte rda m  to  
G othenburg , in  Sweden, v id  the  N o rth  o f 
Scotland. The vessel was cap tured in  N ov. 1914 
by a B r it is h  cru iser, and taken to  Glasgow. At. 
the date o f the seizure o f the vessel the m aster 
was unaw are  o f the O rder in  C ounc il o f the 
29t,h Oct. 1914. In  the p rize  proceedings fo r  
the condem nation o f the cargo, tw o  c la im s were 
p u t in , one by the E ng lish  com pany, the sellers, 
and another by  a Swedish com pany, w h ich  
alleged th a t the chrom e ore had been purchased 
by them from , the Germ an com pany. N o  c la im  
was made on beha lf o f the Germ an com pany.
The shipowners also p u t in  a c la im  fo r  fre ig h t, 
fo r  »rem uneration fo r  the use o f the ship o r 
loss by  delay, and fo r  co n tr ib u t io n  fro m  the 
cargo to  alleged genera l average loss. H e ld , 
tha t, on the facts o f the case, the cargo was the 
p ro p e rty  o f the Germ an com pany, the. same 
h a v in g  passed to  them  fro m  the E ng lish  com 
pany ; th a t the Germ an com pany were no t the 
agents o f the Swedish com pany ; and th a t as 
the G erm an com pany had p u t in  no c la im  the 
question o f com pensation d id  no t arise. Queere, 
w hether in  any case a rt. 43 o f the D ec la ra tion  
o f London applies under any circum stances to  
prevent the condem nation o f con traband pro-
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pe rty  o f the enemy w ith o u t com pensation. 
H e ld , also, th a t the  shipowners were e n tit le d  
to  fre ig h t, the am ount to be ascertained by a 
reference to the re g is tra r and m erchants, th a t 
they were n o t e n tit le d  to  any com pensation fo r 
the use o f the  sh ip  o r  loss by  de lay, and th a t 
they were e n title d  to  a co n tr ib u t io n  fro m  the 
cargo to  genera l average loss p rov ided  they 
cou ld  establish a c la im  to  the  same. (P rize  C t.)
The S o rfa re ren  ............................................................... 223

N ote.—Since affirm ed by P r iv . Co.

18. N e u tra l com m erc ia l d o m ic il—E n g lish  and
G erm an 'partners—P a rtn e rsh ip  established in  
S hangha i—F ir m  reg is te red  a t G erm an Con
sulate— Goods o f f irm — Consignm ent to  G erm any  
—Seizure a t sea— B r it is h  sh ip—C la im  as p rize— 
S tatus o f f irm — C ondem nation o f share of 
G erm an pa rtne rs— C ond itions under w hich  
share o f E n g lish  pa rtne rs  lia b le  to condemna
tio n .— A  p a rtn e rsh ip  f irm  composed o f B r it is h  
and G erm an pa rtne rs , and  reg is tered a t the 
G erm an Consulate a t S hangha i, cannot acquire  
a n e u tra l com m erc ia l d o m ic il, b u t is on the 
same fo o tin g  as a  G erm an f irm  established in  
G erm any. The goods o f such a f irm  are lia b le  
to  condem nation as p rize  i f  cap tured  a t sea 
on board, a B r it is h  vessel, b u t the  shares o f the 
E ng lish  pa rtne rs  in  the goods w i l l  be released 
i f  sa tis fa c to ry  evidence is g iven show ing th a t 
the E n g lish  pa rtne rs  b roke  o ff th e ir  connection 
w ith  the p a rtn e rsh ip  business as soon as possible 
a fte r the ou tb reak o f w ar. (P rize  C t.) The 
Eumceus ..........................................................................  228

19. E nem y sh ip—P riv a te  yach t o f a lie n  enemy— 
O utbreak o f w ar—Seizure in  p o rt—H ague  
C onvention  1907— C onvention  V l. ,  a r t. 1—
“ M e rch a n t s h ip ” — N o n -a p p lic a b ility  o f Con
ven tion  to p r iv a te  yach t— C ondem nation—
R epa irs  to yach t a fte r  seizure— Indu lgence of 
G row n— P o s itio n  o f G erm any as to  H ague  
C onvention .— O w ing  to  the acts o f G erm any 
since the  ou tb re ak  o f w ar, in  v io la tio n  o f the 
term s o f the H agu e  C onvention to  w h ich  she 
was a  p a rty ? i t  is d o u b tfu l w hether she can 
dem and th e ir  observance by any o f her 
be llig e ren t enemies. B y  the  H agu e  C onvention 
1907, N o . V I . ,  i t  is stated (in te r  a lia ), in  a r t. 1, 
th a t i t  is desirable th a t any m e rchan t ship 
be long ing  to  one o f the  b e llig e re n t Powers 
w h ich  is in  an enemy p o r t  a t the commence
m e n t o f  h o s tilit ie s  should be a llow ed a ce rta in  
num ber o f days, i f  necessary, to  d p p a rt to  its  
p o r t o f 'd e s tin a tion , o r  to  any o the r p o rt 
ind ica ted  to  i t .  A  ra c in g  yach t, the  p r iv a te  p ro 
p e rty  o f a G erm an subject, was in  a B r it is h  p o rt 
a t  the  tim e  o f the  o u tb re ak  o f the waT between 
E n g la n d  and G erm any on the 4 th  A ug . 1914. I t  
was seized and an  o rde r fo r  de ten tion  was made. 
A f te r  the seizure, leave was g iven  fo r  ce rta in  
re pa irs  to  be executed upon i t  to  p reven t the 
d e te rio ra tio n  in  value o f the vessel; b u t i t  
was expressly s tipu la ted  th a t the con tracto rs 
were to  have no lie n  o r c la im  as against the 
m arsha l in  respect o f the costs o f such repairs .
The C row n subsequently asked fo r  the con
dem nation  o f the yach t, and cla im s were then 
p u t in  aga ins t the C row n fo r  the sums expended 
in  repa irs . H e ld , th a t a ra c in g  yach t was no t 
a m erchan t ship eo ^  to  be e n tit le d  to  the 
p riv ile g e s  accorded b y  the  H agu e  C onvention 
1907, N o. V I . ,  a rt. 1, and was the re fo re  la w fu l 
p rize  as h a v in g  been seized in  a B r it is h  p o r t 
a fte r  the dec la ra tion  o f hos tilitie s . H e ld , also, 
th a t a p a rt fro m  any indu lgence on the p a rt o f 
the C row n, the re  was no lega l c la im  fo r  the 
sums expended in  repa irs  to  the yach t subse
q u en tly  to  the da te  of seizure. (P rize  C t.)
The G erm ania. (See N o. 54 below.) ......................  230

20. N e u tra l sh ip— C apture by be llig e ren t—Re
capture by o th e r be llig e ren t—S alvage—R ig h t to 
c la im  same—R ule  as to salvage, on recaptu re  o f 
n e u tra l sh ip— E xcep tio n  to ru le — Conduct and

PAQE
characte r o f cap tor—R ig h t to destroy— Prom ise  
to release— B ona tides— Germ an n a va l code.—  
A lth o u g h  i t  is  a genera l ru le  o f the law  o f 
na tions th a t no salvage is  due fo r  the recapture 
o f n e u tra l ships, there is an  exception to th is  
ru le , th a t is, salvage is payable i f  the ship 
when recaptu red  was p ra c tic a lly  lia b le  to  be 
confiscated o r destroyed by the enemy captor, 
w hether r ig h t fu l ly  o r w ro n g fu lly . The 1 \ ,  a 
n e u tra l sh ip  laden w ith  coal w h ich  was the 
p ro p e rty  o f B r it is h  subjects, was cap tured  by  a 
Germ an c ru ise r sh o rtly  a fte r  the o u tb re ak  o f 
w a r in  1914. A  la rg e  q u a n tity  o f the coal was 
taken  by the cru ise r, the  crew o f the P . were 
made prisoners, a G erm an prize crew was p u t 
on board, th rea ts  w ere made to  destroy the P . 
by the Germans, and the ship was com pelled to 
accompany th e  G erm an cru ise r w herever 
requ ired . A b o u t five weeks a fte r the date o f 
the  cap ture  the P . was recaptu red  by  a B r it is h  
cru iser, and  a c la im  was p u t in  fo r  salvage 
rem une ra tion  b y  the cap ta in , officers, and crew 
o f the B r it is h  cru iser. The shipowners resisted 
the c la im  on the g ro u n d  th a t the P . had never 
been in  p resum ptive  p e r il.  H e ld , th a t, h a v in g  
re gard  to  the fa c t th a t the  com m ander o f the 
G erm an w a rsh ip  was “  e n title d  ”  under 
G erm an law  to  destroy the cap tured  vessel and 
the  lik e lih o o d  th a t he w ou ld  have done so, the 
o p in ion  o f the co u rt was th a t the recaptu re o f 
the sh ip  b o th  saved the ship fro m  condem nation 
i f  b ro u g h t be fore a P rize  C o u rt and fro m  alm ost 
ce rta in  r is k  o f destruc tion  on the h ig h  seas i f  
she was no t. H e ld , consequently, th a t re s titu 
t io n  to  heT Greek owners on recaptu re should 
have been upon pa ym ent o f reasonable salvage. 
A w a rd  7333£., o r  one-sixth  o f the value o f the 
salved p ro p e rty . (P rize  C t.) The Pontoporos ... 303

21. B r it is h  ship— E nem y cargo— Cargo shipped  
before ou tb reak o f w a r—D ischarge in  B r it is h  
p o rt before ou tbreak o f w a r—S torage in  bonded 
warehouse in  p o r t—D e c la ra tio n  o f w ar—Seizure  
o f cargo— “  I n  p o r t  ” — R ig h t o f condem nation.
— A  cargo o f goods, the p ro p e rty  o f a T u rk is h  
m erchant, were shipped fro m  a  T u rk is h  p o rt 
and landed  in  London  p r io r  to  the d e c la ra tio n  
o f w a r between G re a t B r i ta in  and T u rke y .
The goods were conveyed in  a B r it is h  sh ip  and, 
a fte r la n d in g , were stored in  a bonded w are
house a t the p o rt o f London , where they s t i l l  
were a t  the  date o f the ou tbreak o f hostilitie s . 
H e ld , th a t the goods were lia b le  to  seizure and  
condem nation as p rize  in  accordance w ith  the 
p rin c ip les  la id  dow n in  The R oum an ian  (ante, 
p. 208; 114 L . T . Rep. 3 ; (1916) A . C. 124). 
(P rize  C t.) The E den H a l l  .............................. . 306

22. Germ an ship— E n try  in to  B r it is h  p o rt p r io r  to 
ou tbreak o f ho s tilitie s— E n try  as a place o f 
re fuge—N o t in  fu rthe rance  o f com m erc ia l en te r
prise—D eten tion— Subsequent release— O rder to 
leave p o rt— O utbreak o f w ar— Seizure— Con
dem nation— H ague C onvention  1907, No. V I. ,  
arts. 1 and 2, and  P ream ble .— B y  the pream ble 
o f the  s ix th  H ague C onvention  1907, the con
tra c tin g  pa rties  stated th a t they had come to  
ce rta in  agreements* on the ground , as the re in  
stated, th a t they were “  anxious to ensure the 
security o f in te rn a tio n a l commerce aga ins t the 
surprise  o f w a r, and w ish ing , in  accordance 
w ith  m odern practice, to  p ro tec t as fa r  as 
possible operations undertaken in  good fa ith  
and in  process o f be ing ca rr ie d  o u t be fore the 
ou tb reak o f h o s tilit ie s ,”  and acco rd ing ly  
a rts . 1 and  2 o f the C onvention were d raw n  up.
B y  the f irs t o f these artic les  i t  is s tipu la ted  
( in te r a lia ) th a t an enemy m erchan t sh ip  w h ich  
is in  a p o rt o f a b e llig e re n t a t the date o f the 
ou tb reak should be a llowed a reasonable num ber 
o f days o f grace in  w h ich  to depart, and by the 
second i t  is p ro v id e d  th a t i f  ow in g  to  c ircu m 
stances beyond he r con tro l the vessel cannot 
d e p a rt w ith in  th a t pe riod , she m ay n o t be con
fiscated b u t m ere ly deta ined. A  Germ an lin e r  
bound fro m  P h ila d e lp h ia  to  H am b urg , hearing
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C©* e ou tbreak o f w a r between F rance and 
0 rd many> P u t in to  F . on the 3rd A ug. 1914, in  
om ?r  ayo id  possible cap ture  by  F rench 
the SGr8‘ c o r n in g  o f the 4 th A ug . 1914
dex P os te r was to ld  th a t his vessel w ou ld  be 
anr?ln  j b u t la te r  in  the day she was released 
atte ° r ?erec  ̂ to  leave the p o rt. She m ade no 
5th ^ ePa r *̂» alw  ̂ on m o rn in g  o f the
G r e a f w ar  h a v in g  broken o u t between 
she B r i t .a in  anc  ̂ G erm any in  the m eantim e, 

Sfc' zec  ̂ as P^ze. H e ld , even assuming 
Great .H ague C onvention was b in d in g  upon 
tha t ^ B r i ta in  as ^a r as G erm any was concerned,
Port * f  d id  n° t  en ter and was n o t in  the
Pria 0 i vT ’ *n pursuance o f a com m ercia l enter- 
to h*  tb a t am ple o p p o rtu n ity  had been g iven 
C0 n er J? depart, and th a t arts. 1 and 2 o f the 
t i n t / 611 -°? d id  no t p ro tec t her fro m  ocndemna- 
Th*  Prize. (P rize  C t.) The P rin z  A d a lb e rt;

E ronprinzess in  C ecilie  ......................................  307
N ote.— Since reversed by P r iv .  Co.

Ccfr ternatio n a l Jaw —R eprisa ls—N e u tra l sh ip—
_ttF-0’ n ° t  con traband , w ith  enemy destina tion
d e te n t' ord'ered  to B r it is h  p o rt— U n loa d ing— 
i n n tlo n —C om pensation fo r  de ten tion— O rder 
A r t  the  11 th  M a rch  1915— V a lid ity .—

O rder in  C ouncil o f the 11th M arch  
is v re s tr ic t in g  Germ an commerce—
a na f hy in te rn a tio n a l law , and the  ow ner of 
0 r eu tra l sh ip  w h ich  is de tained in  a B r it is h  
f0 ai? a llied  p o rt, h a v in g  been ordered th ith e r 
o the h^ PUrP °se d ischa rg ing  goods on board 
o f than con traband w h ich  are the p ro p e rty  
tion \ enemy o r  in tended fo r  an enemy destina- 
the aa P ° lega l r ig h t  to com pensation fo r  
c h a r ^ * 00 the ship th ro u g h  such dis- 
any ^ e- The O rd er in  C ouncil does n o t impose 
con • i in Teasonable inconvenience on neutra ls 
caso1 the special circum stances o f the

e* (P rize C t.) The S tigs tad  ..............................  31024. $
in te n d 7̂  & —  C ontraband  cargo  —  Cargo  
°n t or tnem V destina tion—E nem y agent
neut <»a r . vesse —̂ Question o f fa c t w hether 
of sh ip  becomes enemy vessel—F ru s tra tio n  
t h a n Ventu?e—Bale o f cargo to persons other 
Qj enemies-^-Return voyage—C apture—R ig h t
0l. co.n(* en in a tio n .—W heth e r a n e u tra l vessel is 
t 0 y.18, ^ ° t  ac tin g  in  such a m anner as 
t 0 u6 he ld to be an enemy vessel is a question 
ease 6 i ? cid ed upon the special facts o f each 
good ^  a neut ra l  vessel carries con traband 
the 081 ^ven though her papers are false, and 
t i o n 8o°ds are in tended fo r  an enemy destina- 
debv the o r ig in a l in te n tio n  to  c a rry  and 
heenGf  tbe con traband goods to  the enemy has 
them j ^ r a t e d  and abandoned, and the goods 
other kVes have been sold and de livered to 
the v buyer.s before the vessel has been seized, 
dern*6?* treed  fro m  any l ia b i l i ty  to  con-

a ion  as prize. (P rize  C t.) The A lw in a

25.
N ote.— S ince a ffirm ed by P r iv .  Co.
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bef0 U tra  ̂ cargo  — C ontraband  —  R equ is ition  
V a lid6'* condem nation  —  O rder in  C ounc il — 
r r  i  P rize  C ourt Rules  1915— O rder X X I X . ,  
Hulp h. B y  O rd e r X X I X .  o f the P rize  C o u rt 
i s n s> ,as authorised by an O rd e r in  C ouncil, i t  
to  th °  * 2^ th a t :  “  W here  i t  is made to  appear 
o f e Pmge on a p p lica tion  o f the p rope r officer 
°0  £  i t ° Wn th a t i t  is desirable to  re qu is ition  
Which al f  ° *  H ie  M a je s ty ’ s sh ip  in  respect o f 
WiadA nu° hua l decree o f condem nation has been 
appr ’ • he sha ll o rde r th a t the sh ip  sha ll be 
g i a i*ed, and th a t upon an u n d e rta k in g  being 
deli,,,. ' ,  • • the  sh ip  sha ll be released and 
P r i  red to  the C row n .”  B y  O rder I .  o f the 
ih te n f ^ 0u rt  R u le s : “  Unless the con tra ry
re ln t; lo n  aPPears , the p rov is ions of these rules 

vp to  ship« sha ll extend and app ly  
utandis , to  goods. A  Swedish vessel

tive  
rriu ta iis
carrv* 10 goous. a  ow eaisn vtssei
of y in & copper, w h ich  was absolute con traband 
Port F a Was. ^ H e d  and b ro u g h t in to  a B r it is h  
cargo \ Wr*t was issued th a t the sh ip  and her 

K should be condemned and confiscated.
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B efore  any a d ju d ica tio n  as to  these cla im s had 
taken place the P rocu ra to r-G enera l, on behalf 
o f the W a r D epa rtm ent, took ou t a summon« 
th a t the C row n should be en title d  to  re q u is ition  
the copper, leav in g  the  question o f the r ig h t  to 
the same, o r the proceeds o f the  sale thereof, 
to  be decided a t some la te r date. H e ld , th a t 
O rder X X I X . ,  r. 1, as an im p e ra tive  d ire c tion  
to  the cou rt, is no t b in d in g ; th a t there was no 
inhe ren t power in  the P rize  C o u rt to  sell o r 
realise the p ro p e rty  in  its  custody pending 
decision in  such a case as th is ; th a t a b e llig e ren t 
P ow er has by  in te rn a tio n a l law  the r ig h t  to 
re q u is itio n  vessels o r goods in  the custody o f its  
P rize  C ou rt pending a decision o f the question 
w hether they should be condemned o r  released, 
b u t such r ig h t  is sub ject to ce rta in  l im ita tio n s  : 
F irs t,  the  vessel o r goods in  question m ust be 
u rg e n tly  re qu ire d  fo r  use in  connection w ith  the 
defence o f the rea lm , the  prosecution o f the 
w ar, o r o th e r m a tte rs  in v o lv in g  n a tio n a l 
s e c u r ity ; secondly, there m ust be a rea l question 
to  be tr ie d , so th a t i t  w ould  be im p ro p e r to 
o rde r an im m e d ia te  re lease; and, th ird ly ,  the 
r ig h t  m ust be enforced by ap p lica tio n  to the 
P rize  C ourt, w h ich  m ust de term ine ju d ic ia lly  
w hether, under the p a r t ic u la r  circum stances of 
the case, the r ig h t  is exe rc isab le ; and th a t in  
the present case there was insu ffic ien t evidence 
before the P res ident to ju s t ify  h is m a k in g  an 
o rde r appealed fro m . T h e  o rde r was the re 
fo re  set aside. As the copper had been used 
u p  by the W a r D epa rtm e n t no o rde r fo r  its  
re s titu tio n  could be made, and there m ust be a 
dec la ra tion  instead and leave gran ted  the 
c la im ants, in  the  event o f th e ir  u lt im a te ly  
•ucceeding in  the  proceedings fo r  condem nation, 
to  app ly  to  the co u rt be low  fo r  damages, i f  
any, as they m ig h t have suffered by  reason o f 
the o^der^ and w ha t had been done under it.
In  a p rope r case bo th damages and costs can 
be aw arded against the C row n or the o fficer 
representing the  C row n in  the proceedings. 
Decision o f Evans, P . (13 Asp. M a r. L a w  Cas.
144; 113 L . T . Rep. 649; (1916) P. 27) reversed. 
(P r iv . Co.) The Z a m ora  ..........................................  33Q

26. M e rchan t sh ip  in  enemy p o rt— Use o f the 
Suez C ana l p o r t as p o rt o f re fuge— Commence
m ent o f ho s tilitie s— P erm iss ion to leave— No  
o f fe f  o f pass— A ttitu d e  of Qerm any-^-Reciprocal 
ob liga tions— D eten tion— S ix th  H ague Conven
t io n  o f 1907, a rt.  1, 2, 5—F o rm  of O rder.— B y 
a rt. 1 o f the S ix th  H agu e  C onvention 1907:
“  W hen a m erchan t ship be long ing  to  one o f 
the b e llig e ren t Powers is a t the  commencement 
o f h o s tilit ie s  in  an enemy p o rt, i t  is desirable 
th a t i t  should be allow ed to  d e p a rt free ly, 
e ith e r im m e d ia te ly  o r a fte r a reasonable num ber 
o f days o f grace, and to  proceed, a fte r be ing 
fu rn ished  w ith  a pass, d ire c t to  the  p o rt o f 
destina tion  o r any o the r p o r t ind ica ted  to  it.
T h e  same p r in c ip le  applies in  the case o f a 
sh ip  w h ich  has le f t  its  last p o r t  o f departu re  
before the commencement o f the w a r, and has 
entered a p o rt be longing to the enemy w h ils t 
s t i l l  ig n o ra n t th a t h o s tilitie s  have broken o u t.”
B y  a rt. 2 : “ A  m erchan t sh ip  w h ich  ow in g  to 
circumstances beyond its  con tro l m ay have been 
unable to  leave the enemy p o rt w ith in  the 
pe riod  contem plated in  the preceding a rtic le  
o r w h ich  was n o t a llow ed to  leave m ay n o t be 
confiscated. The be llig e ren t m ay m ere ly  deta in 
i t  on co n d itio n  o f re s to ring  i t  a fte r the w ar, 
w ith o u t paym ent o f com pensation, o r he m ay 
re q u is itio n  i t  on paym ent o f com pensation.”
T h e  O., a Germ an ship, a rr ive d  a t  P o rt Said 
on the  5th Aug. 1914 in  ignorance th a t w a t 
had been declared between G re a t B r ita in  and 
G erm any. F ro m  her a r r iv a l to  the 14th A ug. 
she was n o t free to  leave, b u t on the la tte r 
date she was in fo rm ed  th a t she was free to 
proceed i f  she like d . M a tte rs  so rem ained u n til 
the 13th Oct. She never asked fo r  a pass. She 
was never offered one. On the 13th Oct. the
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E g y p tia n  G overnm ent by a rrangem ent w ith  the 
B r it is h  G overnm ent p u t a crew on board  her, 
and on the 16th she was conducted o u t to  sea, 
where she was seized by a B r it is h  cru ise r as 
prize. W a r was n o t declared between G reat 
B r ita in  and T u rk e y  u n t i l  the 5 th N ov. 1914, 
and E g y p t had n o t then been declared a B r it is h  
protecto ra te . T h e  E g y p tia n  P rize  C o u rt held 
th a t the  G. was e n tit le d  to  de tention in  lie u  of 
confiscation, and th a t in  accordance w ith  a r t /  2 
(sup.) she should  be de ta ined d u r in g  the w ar 
and restored to  he r owners a t the conclusion of 
hostilitie s . H e ld , th a t E g y p tia n  po rts  m ust 
be treated^ as enemy ports , and th a t, assuming 
the  H ague  C onvention app lied  and the /O rde r 
in  C ounc il o f the  4 th  A ug . 1914 extended to 
E g y p t and was op e ra tive  a t the tim e  the vessel 
was taken as p rize , the fa ilu re  o f G erm any to  
concur in  recognis ing a rt. l  le f t  the  ques
tio n  w hether a r t. 2 o r  any p a r t  o f i t  
was o b lig a to ry , o r  w hether, i f  the course 
re fe rred  to  in  a rt. 1 as “  desirable ”  was no t 
taken, a rt. 2 had any ap p lica tio n  to  an enemy 
sh ip  in  an enemy p o rt a t  the ou tb re ak  of 
hos tilitie s , o r  had subsequently w ith o u t know* 
ledge o f the  w a r entered it ,  was one o f in te r
n a tio n a l law  in v o lv in g  a  re c ip roca l ob lig a tio n  
pe rfo rm ab le  on ly  a t the  end o f the w ar. The 
B r it is h  G overnm ent was e n title d  in  such c ir 
cumstances to  seize and de ta in  the sh ip  d u r in g  
the w ar, and the p ro p e r o rd e r was one m ere ly  
fo r  the de ten tion  o f the  ship, leav in g  the 
u lt im a te  r ig h ts  o f the pa rties  to  be de term ined 
a fte r the w ar. (P r iv . Co.) The O uten fe ls ; The 
B a r enf  e ls; The D  e rfilin g  e r ......................................  346

27. S h ip  in  enemy p o rt a t ou tb reak o f ho s tilitie s—
R efusa l o f offer o f pass— L ia b i l i t y  to  confisca
t io n — H ague Conference 1907, C onvention V I.,  
arts . 1, 2.— I f  a m erchan t sh ip  in  an enemy 
p o rt a t the  ou tb re ak  o f h o s tilit ie s  re jects the 
o ffe r o f a pass and elects to  re m a in  in  th a t po rt, 
she is  n o t protected by arts. 1 and 2 o f the 
H ague Conference 1907, C onvention V I - ,  fro m  
condem nation and confiscation as prize. Decision 
o f the Suprem e C o u rt fo r  E g y p t (in  P rize) 
affirm ed. (P r iv . Co.) The A cha ia  ....................... 349

28. E nem y m erchant sh ip  in  enemy p o rt— O ut
break of w a r— C apture  “ in  p o rt ”  or “  a t sea ”
—M e an ing  o f “  p o rt  ” — C apture  in  open ro a d 
stead— H ague Peace Conference  1907, Conven
t io n  V I. ,  arts . 1, 2.—B y  a r t. 1 o f the S ix th  
H agu e  C onvention 1907 : “  W hen a m erchan t 
sh ip  be long ing  to  one o f the  b e llig e re n t Powers 
is a t the commencement o f h o s tilitie s  in  an 
enemy po rt, i t  is desirable th a t i t  should be 
a llow ed to  d e p a rt fre e ly , e ith e r im m e d ia te ly  
o r  a fte r a reasonable num ber of days o f grace, 
and to  proceed, a fte r be ing  fu rn ished  w ith  a 
pass d ire c t to  the p o rt o f destina tion  o r any 
o the r p o r t in d ica ted  to  i t .  . . .”  B y  a rt. 2 :
“  A  m erchan t ship w h ich , ow ing  to  c ircu m 
stances beyond its  con tro l, m ay have been
unable to  leave the enemy p o rt w ith in  the
period  con tem pla ted in  the- preceding artic le , 
o r w h ich  was n o t a llow ed to leave, m ay no t be 
confiscated,”  b u t m ay be detained. H e ld , th a t 
these artic les  applied o n ly  to  vessels w ith in  a 
“  p o r t ”  in  the o rd in a ry  m e rcan tile  sense o f 
the w ord , and d id  n o t a p p ly  to  a vessel captured 
w h ile  ly in g  in  an open roadstead a t the com 
mencement o f# ho s tilitie s , a lthough  a t a place 
w ith in  the l im its  o f the fiscal po rt. D ecision o f
S ir  S. T . Evans affirm ed. (P riv . Co.) The
B e lg ia  .............................................................................. ^5(

29. S h ip  en te ring  enemy p o rt a fte r dec la ra tio n  of 
w a r w ith  knowledge, bu t under leave to proceed 
on voyage— B oard ing  a t sea—Leave to p ro 
ceed on voyage— D etention— L ia b i l it y  to con
fisca tion  — H agu e  Peace Conference  1907, 
C onvention V I. ,  arts. 1 and  2.— A  m erchant ship 
be long ing  to  a b e llig e ren t P ow er was stopped 
by a B r it is h  w arsh ip  a t sea and was in fo rm ed

PAGE
o f the  ou tb reak o f hostilitie s .* She was, how 
ever, a llow ed to  proceed on her voyage 
a p pa re n tly  un de r a m isapprehension th a t some 
pe riod  o f grace had been a llow ed her. She 
proceeded to  the p o rt o f Suez, re g a rd in g  i t  as 
a n e u tra l p o rt, w ith  the in te n tio n  o f re m a in 
in g  there. H e ld , th a t she was n o t protected 

b y  arts. 1 and 2 o f the S ix th  H agu e  C onvention 
1907, and was lia b le  to  condem nation. Decision 
o f the Suprem e C o u rt fo r  E g y p t (in  P rize) 
reversed. (P r iv . Co.) The M a rq u is  Bacquehem  351

30. E nem y ship—P o rt  o f re fuge—Suez C ana l 
p o rt— R e jec tio n  o f safe conduct pass— Seizure—
Suez C ana l C onvention  1888, arts. 1 and  4— 
Question o f in te rn a tio n a l convention— R ig h t o f 
enemy owners to be heard.— A rt .  4 o f the Suez 
C ana l C onvention o f 1888, con firm ed by the 
subsequent A ng lo -F re nch  A greem ent o f 1904, 
conta ins the fo llo w in g  p ro v is io n s : “ The 
M a r it im e  C ana l re m a in in g  open in  tim e  o f 
w a r as a free passage even to the ships o f w a r 
o f be lligeren ts, accord ing to  the term s o f a rt. 1 
o f the  present tre a ty , the h ig h  co n trac tin g  
parties agree th a t no r ig h t  o f w a r, no act o f 
h o s tility , no r any act ha v in g  fo r  its  ob jec t to  
ob struc t the free n a v ig a tio n  o f the C ana l, sha ll 
be com m itted  in  the C ana l and its  po rts  o f 
access, as w e ll as w ith in  a rad ius  o f three m iles 
fro m  those ports, even though  the  O ttom an 
E m p ire  should be one o f the b e llig e re n t 
Powers.”  H e ld , th a t the C onvention had no 
a p p lica tio n  to  enemy ships w h ich  w ere using 
the C ana l po rts  o f access, n o t fo r  the purpose 
o f passing th ro u g h  the Suez C anal, b u t as a 
n e u tra l p o rt in  w h ich  to  seclude themselves 
fo r  an in d e fin ite  tim e  in  ordeT tg  defeat 
be lligeren ts ’ r ig h ts  o f cap ture . H e ld , fu r th e t, 
th a t as the a lleged im m u n ity  fro m  capture was 
based on in te rn a tio n a l conventions, the  enemy 
owners were e n title d  to  be heard. P rac tice  
la id  dow n in  The M ow e (ante, p. 17; 112 L . T .
Rep. 261; (1915) P. 1) fo llow ed. (P r iv . Co.)
The P in d o s ; The H e lg o la n d ;  The Rostock ...... 353

31. E nem y m erchant ship— Offer o f pass to
n e u tra l p o rt— C ond itions—F a ilu re  to  use—
“  Force m a jeure  ” —S h ip  de ta ined  “  ow ing  to 
circum stances beyond its  con tro l ” — H ague Con
ference 1907, C onvention V I . ,  arts. 1 and  2.—
A  m e rchan t sh ip  in  an enemy p o rt is n o t 
e n title d  to  receive an un co n d itio n a l pass under 
a rt. 1 o f the H ague C onvention V I . ,  and 
reasonable conditions attached to  the o ffe r o f 
the pass do n o t in va lid a te  i t ;  and  the expres
sion “  force m a jeure  ”  in  a rt. 2 o f the same 
C onvention has reference to  circum stances w hich 
render the sh ip  unable to  leave the p o rt w ith in  
the days o f grace a llow ed her, and cannot be 
construed to  inc lude the circum stance th a t the 
m aster has n o t been p rov ided  w ith  suffic ient 
money by the owners to  con tinue the voyage. 
Decision o f the  Supreme C o u rt fo r  E g y p t (in  
P rize) a ffirm ed. (P r iv . Co.) The Concadoro  ... 355

32. Goods of enemy f irm — Goods shipped before  
the ou tbreak o f w ar— R ig h ts  o f n e u tra l p a rtn e r  
—P ro te c tio n  o f his share— C ond itions under 
w hich share is  p ro tected fro m  confiscation.— A  
n e u tra l sub ject was a p a rtn e r in  an enemy firm  
w hich had its  headquarters in  G erm any. Goods 
w h ich  were the p ro p e rty  o f the f irm  were 
shipped fro m  A m erica  before the ou tbreak o f 
the w a r and were consigned to  a G erm an p o rt. 
D u r in g  the voyage, h o s tilitie s  h a v in g  com
menced in  the m eantim e, the  goods were seized 
as prize. U pon  the C row n c la im in g  condemna
tio n  o f the goods, the n e u tra l asserted th a t he 
was e n title d  to  his share in  the same. H e ld , th a t 
a n e u tra l p a rtn e r does no t lose h is r ig h t  to  have 
h is  share in  the p a rtne rsh ip  p ro p e rty  protected 
fro m  confiscation m ere ly  because he a llows the 
d e live ry  o f the goods to  proceed in  the o rd in a ry  
course, p rov ided  th a t he does n o th in g  ac tive ly  
a fte r the commencement o f h o s tilitie s  to 
fu r th e r  o r  to fa c ilita te  the de live ry  o f the
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PAGEf w 6 ttle  enemy house. (P rize C t.) The
n0to-M ex ican  ..............................................................  367

N ote.— Since reversed by P r iv . Co.

cla ^a'ct^ce'~~^ecres condem ning cargo- 
o f XnLh ^  th ir d  p a rties  who had no o p p o rtu n ity

-B o n a  fide

369

Co hetng heard— R ehearing—J u r is d ic tio n  of 
sub t t °  set aside its  own judg m en ts .— W hore 
cou t k l a  ̂ * ju s t ic e  w ou ld  otherw ise resu lt, the 
o w r ’ j 8 an *nbe ren t pow er to set aside its  
b bnyt ** ̂ S P ^e n ts  o f condem nation sp as to  le t in  
in  f  f  u  c^a*ms by  th ir d  pa rties  who had n o t 
tun f  been heard and who had had no oppor- 
Cr t -y  ° *  appearing . B u t  such power is dis- 
^  lo n a ry  and should n o t be exercised except 
thft0^6 ^bere w ou ld  be substan tia l in ju s tice  i f  
aD , .ecr?e were a llow ed to  stand and where the 
So f u 1011 ^°.r  bad been p ro m p tly  made.
Coii f  ’ . re m itt in g  the summons to  the P rize  
i t  r tA w^ b  leave, to  the appellan ts to  amend 
fbJ8, r hi© the p rope r evidence in  sup port 

^ h e re o f .  (P r iv . Co.) The B o liv a r  ................  . .....

w a r^ a . ^ ^ 'P m ent ° f  carQo before outbreak, of 
cla ■ broods the produce o f enemy so il—N e u tra l 
counfantS —  Com pany do m ic iled  in  n e u tra l 
b n  -y .T 'B ranch  office in  enemy coun try—  
q . E ffec t o f T u rk is h  C a p itu la tio n s .— A
A t l i  comP.any> h a v in g  its  head offices a t 

ens> ca rr ie d  on a b ranch  business in  A sia  
Bef ° r> , w bere i t  owned ce rta in  v ineyards. 
B r i f 1*-6 *be o u tb re ak  o f h o s tilitie s  between G reat 
p r  ia ia  and T u rk e y  a cargo o f sultanas, the 
com UCe v ineya rds ,' was shipped, by the
the ^ a? y  *n  a  B r it is h  vessel, and consigned to 
la s t° rC*er ° f  the com pany a t L ive rp o o l. A t  the 
p ro 'narn©d p o r t  the  goods were seized as enemy 
j j  £ e rty  and c la im ed as p rize  by  the Crown.
Qeut ] at> a lthough  the G reek com pany was 
landra i’ t *16 cooc*s c la im ed were the produce of 
en ° Wne^  o r he ld  by  the c la im ants  in  an 
and ^  c?VLnirJ  and were lia b le  to confiscation 
8u: c°ndem na tion , even though the goods were 
th r before the ou tb re ak  o f w ar, and th a t 
h0i j .  e<Jt  o f the T u rk is h  C a p itu la tio n  as to  the 
Persong *an^  *D ^be T u rk is h  E m p ire  by
(p r i  118 ° t  fo re ig n  n a tio n a lity  was irre ve la n t.

35 C t ) The A s tu r ia n  ..........................................  375
U ser^ \Qry  hosp ita l sh ip— Evidence p o in tin g  to 
Uncf *0 r o ther purposes— C la im  of p ro tec tio n  
qup*t' t ' le & a9u e C onvention— A ppe a l in v o lv in g  
f €r l °n  ° f  fa c t on ly— P rac tice— H ague Con- 
th» UCe T®??» C onvention  10, arts. 1 and  8.— B y 
ComPrC^ lsions C onvention  10 o f the H ague  
h o s n it l  °u- i t  is p ro v id e d : A r t .  1. M i l i ta r y  
o r ari a  ̂ 8bips— th a t is to  say, ships constructed 
view  by States w h o lly  and solely w ith  a
-WreckoS a id in g  the w ounded, s ick, and ship- 
m uni x* , e names o f w h ich  have been com- 
resinpCf ^be b e llig e re n t Powers— sha ll be
The CtG(* cannot be cap tured. A r t .  8.
e n titl ^,ro^ectio n  to  w h ich  h o sp ita l ships are 
ba rm f ] Ceases ^  th e y  are used to  co m m it acts 
¿ W r U u °  t be enemy. The presence o f wireless 
reasorf f  y  appara tus on board  is n o t a suffic ient 
the * I ° r  w ith d ra w in g  p ro tec tion . H e ld , on 
cW m p H fnce i'hat the G erm an ship 0 .,  w hich 
m ad6 a to be a m il i ta r y  hosp ita l sh ip , had  been 
enem yUSe *°  com mi t  acts h a rm fu l to  the 
Under the re fo re  had fo rfe ite d  p ro tec tion
been p “ 5 H ague C onvention  and had r ig h t ly  
from  0Jd ®n“ led as la w fu l p rize . A n  appeal 
of f ai  ^ c is io n  o f the P rize  C o u rt on a  question 
8aiUe ^  trea ted  as a re hearing  in  the
Hom » a y ,as a.n appeal to  the  C o u rt o f A ppea l 
C ourt s^ ttin g  w ith o u t a ju ry  in  the H ig h
find ing  There  is ju r is d ic t io n  to  re v ie w  the 
attach« 0 i judge, b u t the A ppea l C ou rt 
below h weig b t to  the fa c t th a t the judge
acts OT? ^  beard the witnesses and p ra c tic a lly  
Crc d ib ir t  o p ^n ioP o f the judge  as to  the 
Wfiie h f l t3\ o f *be witnesses before h im  and the 
0 llt  lav* °  i a^tacb ed to  th e ir  evidence. W ith - 
Sendino-11}? <*ow n an absolute ru le  th a t the mere 

® by a h o sp ita l sh ip o f a wireless message
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in  secret code w i l l  o f itse lf fo r fe it  her r ig h t  to 
p ro tec tio n  and sub jec t h e r to  cap ture  and con
dem nation, i f  such messages are sent a clear 
and sa tis fa c to ry  record  o f them  should be kept, 
so th a t when the r ig h t  to  search is exercised 
there m ay be reasonable evidence o f the 
messages and o f the necessity—i f  the re  can be 
any on the p a rt o f the hosp ita l sh ip—fo r  send
in g  them in  secret code. Scmble, th a t the 
p r in c ip le  o f the P rize  C bu rt condem ning the 
spo lia tion  o f ships’ papers is specia lly app licab le  
to  vessels c la im in g  to  be hosp ita l ships. Decision 
o f S ir  Sam uel Evans, P. a ffirm ed. (P r iv . Co.)
The O p h e lia .................................. ................................... 377

36. N e u tra l sh ip— Q apture— TJnneutral service— 
C apture  in  n e u tra l te r r i to r ia l waters— V a lid ity  
o f cap ture  —  R e s titu tio n  —  R ig h t to dem and  
re s titu tio n — H ague Conference 1907, Conven
t io n  X I I I . — I t  is an established ru le  o f in te r 
n a tio n a l law  th a t a cap ture w ith in  the te r r ito ra l 
w aters o f a n e u tra l is, as between enemy 
be lligeren ts, r ig h t fu l fo r  a ll purposes, and i t  is 
on ly  by the n e u tra l S ta te  concerned th a t the 
lega l v a lid ity  o f the cap ture  can be questioned. 
N e ith e r an enemy, n o r .a n e u tra l ac ting  the 
p a r t  o f a n  enemy, as, fo r  instance, by  be ing 
g u ilty  o f un n e u tra l service, can demand the 
re s titu tio n  o f cap tured p ro p e rty  on the sole 
g round  o f its  cap ture  w ith in  n e u tra l waters.
T h is  ru le  o f in te rn a tio n a l la w  has been in  no 
way m od ified  by  C onvention X I I I .  o f the H ague 
Conference 1907. (P rize  C t.) The B ang o r  ....... 397

37. N e u tra l ship— Cargo— C argo la w fu l a t com
mencement o f voyage— C argo declared con
d it io n a l con traband before voyage com pleted— 
Seizure— C onsidera tion— C la im  fo r  fre ig h t— 
C la im  fo r  dem urrage.— A  n e u tra l vessel started 
fro m  a n e u tra l p o r t fo r  a n e u tra l destination 
a fte r the ou tb re ak  o f w ar. P a rt o f her cargo 
consisted o f goods w h ich  were declared con
d it io n a l con traband a fte r he r departu re . The 
vessel was stopped on her w ay and 6ent in to  a 
B r it is h  p o rt fo r  exam ination . L a te r  on, b u t 
a fte r the  date o f the o rde r m a k in g  the p a r t i 
cu la r cargo con d itiona l con traband, the cargo 
was seized as p rize , on the assum ption th a t i t  
was u lt im a te ly  in tended fo r  de live ry  4o the 
enemy. The vessel was delayed a considerable 
tim e, b u t was u lt im a te ly  released, and the eh iji- 
owners p u t in  a c la im  fo r  fre ig h t and dem ur
rage. H e ld , th a t the cargo was a p roper 
sub ject fo r  condem nation, b u t th a t the sh ip 
owners were e n title d  to  a ce rta in  am ount fo r 
fre ig h t, v to  be settled by  the re g is tra r and 
m erchants, though n o t to  a n y th in g  fo r  d e m ur
rage, w h ich  was an u n fo rtu n a te  in c id e n t o f a 
state o f w ar. - (P rize  C t.) The K a tw i jk  ........... 399

38. N e u tra l vessel— C arriage  o f con traband—  
L ia b i l i t y  to confiscation o f vessel and  cargo—
O ld ru le —R e laxa tion— P rac tice  o f m a ritim e  
States— A r t .  40 o f D e c la ra tio n  o f London— 
A d o p tio n  o f a r t ic le  by O rder in  C ounc il— 
V a lid ity — R ule  o f in te rn a tio n a l law  as to con
tra ban d  since 1908.—A lth o u g h  the re  is no fo rm a l 
in s tru m e n t b in d in g  as an in te rn a tio n a l con
ven tion , the a tt itu d e  dnd the action o f the m ore 
im p o rta n t m a r it im e  S tates before and since the 
ho ld in g  o f the In te rn a tio n a l N a va l Conference 
a t London  in  1908-9 have resulted in  the 
estab lishm ent o f a ru le  o f in te rn a tio n a l, law  th a t 
n e u tra l vessels ca rry in g  to  an enemy p o rt con
tra b a n d  w hich by value, w e igh t, vo lum e, o r 
f re ig h t va lue form s m ore  than one-ha lf o f the 
cargo are sub ject to  confiscation and to  con
dem nation. (P rize  C t.) Tfhe H a ka n  ..................  479

N ote .— Since affirm ed by P r iv .  Co.

39. T ra d in g  w ith  the enemy— Goods of a lly — 
C onsignm ent to enem,y— C ontrac t o f sale a t date  
p r io r  to ou tbreak o f w a r—N e u tra l vessel—D is 
pa tch  fro m  n e u tra l p o r t  a fte r  date o f ou tbreak  
o f ho s tilitie s— L ia b i l i t y  to seizure and con
dem nation— G eneral p rin c ip le s  to be ap p lied—
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O bliga tions as to tra d in g  b ind ing  confederate  
States.— On the  ou tb reak o f a w a r in  w h ich  a 
b e llig e re n t has allies, the c itizens o f each o f the 
a llie d  States are un de r the same o b lig a tion s  to  
each o th e r a llie d  State as its  ow n subjects w ou ld  
be to  a single b e llig e ren t S tate w ith  re la tio n  to  
in te rcourse w ith  the  enemy. P r io r  to  the ou t
b reak o f w a r between G reat B r i ta in  and he r 
a llies and G erm any and A u s tr ia , a F rench com
pany contracted to  sell ce rta in  goods to  a 
G erm an firm . The goods were shipped fro m  a 
n e u tra l S ta te  in  a n e u tra l vessel. W a r broke 
o u t w h ile  the sh ip  was be ing loaded. She a fte r
w ards sailed w ith  the  goods on board fo r  
A n tw e rp  and Newcastle. The F rench com pany 
la te r on d irected her to  Swansea, wheTe the 
goods were seized and sold. I t  was adm itted  
th a t a t the tim e  o f seizure the p ro p e rty  in  the 
goods was s t i l l  in  the  F rench com pany. H e ld , 
th a t a lthough  the F rench com pany had acted 
honestly and bond fide  in  the transaction , w ha t 
they had done constitu ted  a tra d in g  w ith  the 
enemy a fte r the  ou tb reak o f w a r. They had 
fa ile d  to  d ischarge the  onus o f estab lish ing th a t 
the transaction  had been abandoned before the 
seizure o f the goods, w h ich  were the re fo re  con
fiscable as those o f a B r it is h  c itizen  w ould  have 
been under s im ila r  circumstances. Decision of 
Evans, P ., re po rted  13 Asp. M a r, L a w  Cas. 52;
112 L . T . Rep. 777, a ffirm ed. (P r iv . Co.) The 
P ana rie llos  ...........................................  ........................ 48̂

40. G eneral ju r is d ic t io n  where there has been a 
seizure in  p rize— C argo— Release A c tio n  fo r  
fre ig h t in  K in g 's  Rench D iv is io n - Subsequent 
m o tion  in  P rize  C ourt— O rder d ire c tin g  pa y 
m ent o f a sum in  lie u  o f fre ig h t— O rder in  effect 
v a ry in g  co n trac tu a l re la tions  o f pa rties— O rder 
u lt r a  v ires .—The genera l ju r is d ic t io n  w h ich  
attaches in  every case w here the re  has been a 
seizure in  p rize includes the  power to  deal w ith  
a ll in c id e n ta l m a tte rs, in c lu d in g  questions o f 
fre ig h t and com pensation in  lie u  o f fre ig h t, bu t 
does n o t inc lude pow er to  m ake an o rd e r w hich 
in  effect varies the co n trac tu a l re la tions  o f the 
parties. D ecision of the  P res ide n t reversed. 
(P r iv . Co.) The S t. H elena  ..................................  488

41. Enem y goods—E nem y p led gor o f goods— 
D e fa u lt o f p led gor—C on trac t o f sale by pledgees 
—R ig h t o f p led gor to redeem— Loss of. r ig h t—  
Release to purchaser.— B efore the ou tb re ak  o f 
w a r in  A ug . 1914, a f irm  o f enemy subjects 
con tracted to  sell to  a B r it is h  f irm  a ce rta in  
q u a n tity  o f vegetable ta llo w . The ta llo w  was 
shipped in  a B r it is h  steamship a t H anko w , and 
the* steamship started fo r  L iv e rp o o l be fore the 
dec la ra tio n  o f hos tilitie s . The vendors o f the 
ta llo w  pledged the same, also before the o u t
b reak o f w a r, to  a f irm  o f Japanese bankers, 
who were indorsees and holders o f the b il ls  o f 
la d in g , bo th  a t the tim e  o f sh ipm ent o f the 
goods and o f th e ir  a r r iv a l a t L ive rp o o l. The 
steamship d id  n o t a rr iv e  a t L iv e rp o o l u n t i l  
a fte r the  ou tbreak o f the  w a r, and thereupon 
the consignees declined to  take d e live ry  o f the 
ta llo w , as be ing the  goods o f enemy subjects. 
The Japanese bankers, ow in g  t o  the  re fusa l o f 
the purchasers to  take  de live ry  o f the goods, 
entered in to  a con trac t to  sell the  ta llo w  to  a 
B r it is h  firm . T h e  ta llo w  was a fte rw ards 
seized by the  Customs officers-as be ing  enemy 
p rope rty . H e ld , th a t the enemy pledgors had 
Inst th e ir  r ig h t  to  redeem the ta llo w  when the 
con trac t o f sale was made, and th a t by  such 
con trac t they had ceased to  be owners o f the 
same. The ta llo w , the re fo re , was no longer 
enemy p ro p e rty  and was n o t lia b le  to  seizure. 
(P rize  C t.) The N ingchow  .............................. ....... 509

42 A u s tr ia n  goods on Germ an sh ip—Seizure o f 
sh iv  a fte r  dec la ra tio n  o f w a r w ith  G erm any , 
hut before d e c la ra tio n  o f tear w ith  A u s t r ia -  
Continuous seizure— W r it  issued against goods 
before ou tbreak of w ar— W r it  issued a fte r out-
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break o f w ar—C row n in  possession o f goods— 
J u r is d ic tio n  o f cou rt— H ague Conference  1307 
— C onvention V I . ,  drts. 1, 2, 3, 4.—A fte r  the 
ou tb re ak  o f w a r between G re a t B r ita rn  and 
G erm any, a G erm an ship, laden w ith  a cargo 
w h ich  was the p ro p e rty  o f A u s tr ia n  subjects, 
was cap tured  on the h ig h  seas and b ro u g h t in to  
a B r it is h  p o rt. A  w r i t  was issued ag a ins t the 
cargo on the  day be fore h o s tilit ie s  b roke ou t 
between G re a t B r ita in  and A u s tr ia . Subse
quen tly , a fte r  the ou tb re ak  o f w a r between the 
last-nam ed countries, a second w r i t  was issued, 
the cargo be ing a l l  the tim e  in  the custody 
o f the C row n au tho ritie s . L a te r on, before the 
case was heard, the  goods were sold and the 
proceeds p a id  in to  court. H e ld , th a t the  goods 
o r th e ir  proceeds were liable, to  condem nation 
as enemy p ro p e rty , as G erm any had refused to  
accede to  the p ro te c tive  a rtic les  o f the S ix th  
H ague C onvention . (P rize Ct.). The Schlesien 
(C la im  o f A lo is  S chw eiger and Co.) ................... 51C

43. C argo—N e u tra l goods— W a r risks— Insurance  
—Seizure o f goods before ou tbreak o f hostilitie s  
— T rans fe r o f p ro p e r ty  in  goods to enemy 
P aym ent o f insurance by enemy un d e rw rite rs— 
C ondem nation .— A  ce rta in  cargo was shipped 
in  a B r it is h  vessel before the w a r fro m  a ne u tra l 
cou n try  by a  n e u tra l f irm  to  th e ir  ow n order, 
and under an o p tio n  the  same was to  be 
de live red  to  a G erm an firm  a t a G erm an po rt, 
and th is  G erm an firm - were to  act as the  
shippers’ agents fo r  sale. The goods were 
insured  ag a in s t w a r risks  by  enemy un de r
w rite rs . A t  the  tim e  o f the seizure the 
p ro p e rty  in  the goods was s t i l l  in  the shippers.
The shippers’ G erm an agents c la im ed against 
tjie  u n d e rw rite rs  fo r  a to ta l loss, w h ich  c la im  
was p a id  in  fu l l ,  and the un d e rw rite rs  became 
the  owners o f the  goods, there thus be ing  a 
tra n s fe r o f ow nersh ip  fro m  neutra ls  to  enemies.
The cargo was sold and the proceeds pa id  in to  
court. I n  a s u it  fo r  the  condem nation o f the 
cargo o r its  proceeds as prize and d ro its  o f 
A d m ira lty , the shippers p u t in  a c la im , 
do ing  so a t the  in s tig a tio n  o f the G erm an 
u n de rw rite rs , th a t the  cargo was a t the t im e  of 
seizure and s t i l l  rem ained th e ir  p rope rty . 
H e ld , th a t th e  cargo was enemy p ro p e rty  and 
m ust be oondemned. (P rize C t.) The P a lm  
B ranch  ...................................................... .......................  512

44. B r it is h  ship— R e g is tra tio n — R eal ow nership—  
E nem y co rp o ra tio n —C o n tro l o f B r it is h  com
pa ny  by enemy co rpo ra tion— Seizure o f sh ip  as 
prize— Seizure in  B r it is h  p o rt— C ondem nation  
o r de tention— M e rchan t S h ip p in g  A c t 1894 
(57 do 58 V ie t., c. 60), s. 1.—In  asce rta in ing  
w hether a vessel is o r  is no t enemy p rope rty , 
the  P rize  C ou rt m ust consider the whole o f the 
circum stances connected w ith  its  re g is tra tio n , 
m anagem ent, and em ploym ent. I f ,  therefo re, 
a vessel f ly in g  the  B r it is h  flag  is registered in  
the name o f a B r it is h  com pany, w h ich  com pany 
is bound to  an a lien  enemy co rpo ra tion  in  such 
a m anner as to  show th a t the ow nersh ip  o f the 
B r it is h  com pany is s im p ly  nom ina l, w h ils t 
th a t o f the enemy co rpo ra tion  is rea l, the 
vessel w il l  be trea ted  as enemy p ro p e rty , and 
e ith e r condemned o r ordered  to  be de ta ined in  
the same m anner as any o th e r enemy vessel.
The T. was a steamship, registered as a B r it is h  
ship, and n o m in a lly  owned by a B r it is h  com 
pany ; bu t in  re a lity  the B r it is h  com pany was 
under an agreem ent e n tire ly  con tro lled  by a 
G erm an co rpo ra tion , w h ich  appoin ted the 
d irec to rs  and fou nd  th e ir  q u a lifica tio n  shares, 
owned the e n tire  share ca p ita l o f the com pany 
in  the  person of its  nominees, gave a ll in s tru c 
tions as to  the  w o rk in g  o f the com pany, and 
received the  whole o f the p ro fits  earned by the 
vessel. F o r  some tim e  a fte r the ou tb reak o f 
w a r the vessel was used by the  A d m ira lty , b u t 
was even tua lly  seized as p rize a t S outham pton.
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p  case, the T . was re a lly  owned by the 
cô m an co rpo ra tion , and n o t by the B r it is h  

~?Pany  in  whose name she was registered, 
v 1m u®t the re fo re  be he ld  to  be a Germ an 
am * * b u t tb at, as she was in  p o rt a t Souths 
m a il n a*- ou tb reak o f w ar, the order to be 
th d| - â a ins t be r was one o f de tention, under 
lQn?SlX*“  C onvention o f the H ague Conference 

• , and n o t o f condem nation. (P rize Ct.) 
he S t. Tudno  ............................................................  516

bounty— E nem y w arsh ip— D estruc tion— 
utnber o f crew— “  On hoard ” —M e an ing  of 

A m ou 'ht o f p rize boun ty  to  he d iv id e d
s a%Vai  P rize  A c t 1864 (27 &  28 V ic t-> c• 25), 
r i O rder in  C ounc il the 2nd M a rch  1915.— 

y the  com bined effect o f sect. 42 o f the N ava l 
O ??6 A c t 1864 (27 & 28 V ie t., c. 25) and the 
a .r  ln  C ouncil, dated the  2nd M a rc h  1915, 
offi F1Ze bounty is payable am ongst such o f the 
gj * cers and men o f any o f H is  M a je s ty ’ s w ar- 
t h e ^  ES a r? a c tu a lly  present a t the ta k in g  o r 
at destroy ing  o f any o f the arm ed vessels o f 
ppe enemy, ca lcu la ted a t the ra te  o f 51. fo r  each 

rson on board  the enemy’s sh ip  a t the begin- 
c ru f  *be engagement. The A u s tra lia n

Jser S. encountered and destroyed the enemy 
l8er E . a t a tim e  when ce rta in  m embers o fthe

a ,re engaged in  operations o f a w a rlik e  cha r
ts  ®r *.and  in  attendance upon the ship. H e ld , 
b a ln  ca lcu la tin g  the am ount o f the p rize  
plei y  +to  be d is tr ib u te d  the whole sh ip ’s com- 

. '®nt was to  bA talrp.n in to  onnsidera.t.irvn and

crew o f the  E . were no t on the vessel, bu t

So 1 meTeIy *be num ber a c tu a lly  on the vessel, 
on i0n^  as members of the crew are engaged 
of w h ich  is a n c illa ry  to  the m a in  ob ject
w ith • 8 enemy  vessel they are “  on board  ”  
p .t i ln the m eaning o f sect. 42 o f the  N a va l 

46 lze A c t 1864. (P rize  C t.) The S ydney  ..........  521
■Neutral vessel—C argo—C ontraband  goods— 

to n e u tra l p o r t— U ltim a te  enemydesU ^6 • i0  n e u ira l  p o r t -  
R n tn f t * 0n ° f  cargo— “  C ontinuous voyage ” — 
le d 0V3̂ e^ e ° f  sh ipow ner— W hether such know-

banf?a il'0n*— A  n e u tra l vessel c a r ry in g  con tra- 
vol d carg°> w h ich  cargo b y  value, w e igh t, 
of th16’ ° r  *re *£bt fo rm s m ore  tha n  one-ha lf 
cond w b9le» *s sub ject to  confiscation and to 
whe e t?na^ on ^  g ° °d  and  la w fu l prize, even 
dest'1 ~?u n d to  a n e u tra l p o rt, i f  such cargo is 
ej .̂i lned u lt im a te ly  fo r  an enemy country , 
jg er by tra n sh ip m e n t o r  la n d  tra n s it. There  
5h in °  neec  ̂ f ° r  the  cap tors to  p rove  th a t the 
t i o n 'V/ le r Was aw are ° f  the u ltim a te  destina- 
la irj j  ^be con traband cargo. The p r i 
Oas i n_ T_he _H aka n  (13 Asp. M a r

p r in c ip le
— -  M a r. L a w

i 9 ’ 115 L - T . Rep. 389; (1916) P. 266) 
P led and extended. (P rize  C t.) TheMn*. . dn<J extended. ( r r iz e  u t. )  i  he 
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p ^ g i t is i t io n  o f goods by Crown— O rder of 
~~RC — R efusa l o f specia l leave to  appeal
¡A easons fo r  w ith h o ld in g  leave.— On the  hear- 
8Pe • i a Pe* 't io n  presented by  the c la im a n t fo r  
p ' y ,  leave to  appeal fro m  an o rd e r o f the 
i n ,c*l3nt  o f the  P rize  C ou rt in  chambers refus- 
l*o n&f * adi ° u rn m en t and g iv in g  leave to  requ is i 
I f  eh] use ° f  l l10 C row n ce rta in  copper :
f 0r t“ at. as the goods were u rg e n tly  re qu ired  
*Bi PoskM̂ i f irosecul l ° n  o f the  w a r and i t  was 
cause 6 ®a7 f l iere was no reasonable
bo ] r  suspicion o r  th a t the  goods ough t to 
sPeci»?‘eased w ith o u t fu r th e r  inves tig a tion , 
deci,}; *eave. w ou ld  be refused, b u t, w h ile  so 
° b in i“ 1̂ ’ th e ir  Lo rdsh ips  desired to  express no 
circnn-.n *as *° A e th e r  the  a p p lica n t cou ld in  the 
as Pv^ iS • noes. h avc appealed as o f r ig h t. R u le  
C'as ? iainetl  in  The Zam ora  (13 Asp. M a r. L a w  
a p p lie d  ’ M 4 L - T  Rep. 626; (1916) 2 A . C. 77)UP led. (P n v _ Co ) The Canton  ....................... 565
; l nte
°anderh a tio n a l law — 'N eu tra l vessels— C ontra- 

Qoods—F re ig h t— C la im  by n e u tra l ship-
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owners.— B y in te rn a tio n a l law ' the owners o f 
n e u tra l ships are no t e n title d  to  any fre ig h t iri 
respect o f the  ca rriage  o f con traband goods, 
except as a m a tte r o f grace o r as a m a tte r o f 
d iscre tion. (P rize  C t.) The Jeanne , The Vera,
The F o rs v ik , The A lb a n ia  ...................................... 567

49. In te rn a tio n a l law —R eprisa ls— Goods o f enemy
o r ig in — Ownership— T rans fe r to  neutra ls—Pass
in g  o f p ro p e rty  in  goods d u r in g  continuance of 
w ar —  Goods d ispa tched by pa rce l post — 
Seizure on n e u tra l vessel— D eten tion— O rder in  
C ouncil o f the 11 th  M a rch  1915—R eprisa ls  
O rder, a rt.  4.—W here goods are sent fro m  a 
be llig e ren t c o u n ti^  to a n e u tra l coun try  d u rin g  
the  progress o f the w ar, o r vice versd , they are 
to  be regarded, as fa r  as the r ig h ts  o f a bel
lig e re n t cap tor are concerned, as enemy p ro p e rty  
so long  as they are in  tra n s it. I t  is  im m a te ria l 
w ha t are the term s o f the con trac t between the 
vendor and the  purchaser as to  the passing of 
the p ro p e rty  in  the goods, and i t  makes no 
difference in  the genera l p r in c ip le  o f in te r 
n a tio n a l law  th a t there is a tra n s it by  land  
th ro u g h  a n e u tra l cou n try  a t one end o r o ther 
o f the  jou rney . A  num ber o f firm s  in  A m erica  
ordered goods fro m  various firm s in  A u s tr ia  and 
G erm any. Some o f the goods were ordered 
before the ou tb reak o f w ar, and some a fte r 
h o s tilitie s  had commenced. A  ce rta in  p o rtio n  of 
the  goods ‘had also been p a id  fo r  before the 
w ar. Tow ards the end o f 1915 a num ber o f 
packages was sent fro m  G erm any and  A u s tr ia  
to  A m erica  v id  Copenhagen, the same be ing 
fo rw a rde d  by parce l post on board  a Danish 
vessel. B y  v ir tu e  o f the p rov is ions o f the 
Reprisals O rd er in  C ouncil o f the 11th M a rch  
1915, the  vessel was d ive rted  on its  jo u rn e y  to  a 
B r it is h  p o rt, where the parce l packets were 
seized and the  goods de tained as be ing o f 
enemy o r ig in  and enemy characte r. H e ld , 
th a t the goods w ere o f enemy o r ig in  and enemy 
characte r, and th a t an o rde r fo r  th e ir  detention 
—o r the  proceeds o f the goods i f  sold— u n til 
the conclusion o f peace m ust be made. (P rize 
C t.) The U n ited> States ..............................................  568

50. In te rn a tio n a l law — R eprisa ls— G erm an G overn
ment bonds—Seizure in  m a ils  on board n e u tra l 
sh ip— “  Goods ”  o r  “  com m odities  ” — M ean ing  of 
terms— O rder in  C ouncil o f the \ l t h  M a rc h  1915— 
R eprisa ls  O rder, a rt. 4.—C e rta in  Germ an G overn
m ent bonds sent by  a b a n k in g  com pany in  B e rlin  
to  a f irm  in  Cbpenhagen were fo rw a rd e d  by 
registered post by the Copenhagen f irm  to  a 
bank in  C hicago on a D anish sh ip  bound fro m  
th a t p o r t to  the U n ite d  States. The vessel was, 
-during its  voyage, o rdered  to  proceed to a 
B r it is h  p o rt, where the  m a il was overhauled 
and the bonds seized under th e  R eprisa ls  O rder 
in  C ouncil o f the 11th M a rch  1915. H e ld , th a t 
the bonds were “  goods ”  o r  “  com m odities ”  
and lia b le  to  de ten tion  under the o rde r, as 
be ing o f enemy o r ig in , u n t i l  the conclusion of 
peace, when they w ou ld  be de a lt w ith  as the 
co u rt m ig h t d ire c t. (P rize  C t.) The F re d e rik  
V I I I ..........1..........................................................................  570

51. P rize  bounty— D is tr ib u t io n — D estruc tion  o f 
enemy warships— A c tio n — Presence o f a p p li
cants in  action—P rin c ip le s  to be ap p lied— N a v a l 
P rize  A c t 1864 (27 &  28 V ie t. c. 25), s. 42— O rder 
in  C ouncil o f the 2nd M a rc h  1915.— B y  the com 
bined effect of sect. 42 o f the N a v a l P rize  A c t 
1864 (27 & 28 V ie t. c. 25) and the O rder in  
C ounc il dated the  2nd M a rch  1915, a prize 
boun ty  is payable  am ongst such o f the officers 
and men o f H is  M a je s ty ’s w arsh ips as are 
ac tu a lly  present a t the ta k in g  o r destroy ing  o f 
any o f the arm ed vessels o f the en em y,-ca lcu 
la ted  a t the ra te  o f 5Z. fo r  each person on board 
the enemy’ s ships a t the be g inn in g  o f the 
engagement. I t  is a question o f 'fa c t to  be 
decided by the c o u rt w hether a w arsh ip  was 
o r  was no t “  a c tu a lly  present ”  a t the ta k in g  
o r d e s troy ing  o f an arm ed sh ip , o r  o f armed
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chips, o f the enemy. U pon  the f in d in g  by  the 
oo u rt th a t H .M .S . Canopus d id  no t in  any sense 
take  p a r t  in  the  chase o f th e  enemy ot in  the 
subsequent n a va l engagem ent o f the  F a lk la n d  
Islands, th a t she was detached fo r  o the r duties 
ou tside the engagement, and th a t she was no t 
present in  any sense when the  enemy ships were 
des troye d : H e ld , th a t he r com m ander, officer®, 
and crew  were n o t e n title d  to  any share in  the 
p rize  boun ty  aw arded under the  N a v a l P rize  
A c t 1864 and the O rder in  C ounc il o f M a rch  
1919. (P rize  C t.) R e B a ttle  o f the F a lk la n d  
Is la n d s ; E x  pa rte  H .M .S . Canopus ....................... 572

52. In te rn a tio n a l law  —  D o m ic il —  C om m ercia l 
d o m ic il— P a rtn e rsh ip  f irm  in  n e u tra l coun try— 
M em bers o f p a rtn e rsh ip  enemy subjects— N o  
p a rtn e r resident in  n e u tra l cou n try—P ro p e rty  
in  gobds sh ipped by firry, in  n e u tra l coun try— 
Passing o f p ro p e rty —Seizure— C ondem nation  
as enemy p ro p e r ty .—In  o rd e r th a t.a  person m ay 
acquire  a com m erc ia l d o m ic il in  any country , 
residence in  th a t cou n try  is an essential con
d it io n  o f the  acq u is ition  o f such do m ic il. E ven 
a sub ject o f a b e llig e re n t co u n try  m ay acquire 
a com m erc ia l d o m ic il so as to  p ro te c t h is 
p ro p e rty  a t sea d u r in g  a state o f w a r i f  he fu lf ils  
the above necessary con d ition . I f ,  however, he 
is no t res ident in  the  n e u tra l coun try , though he 
carries on business the re  th ro u g h  agents, any 
goods w h ich  a re  his p ro p e rty  and are be ing 
ca rr ie d  in  a B r it is h  ship d u r in g  the progress o f 
h o s tilit ie s  are lia b le  to  condem nation. A  
p a rtne rsh ip  f irm  w h ich  ca rr ie d  on business in  
A ., a n e u tra l cou n try , was composed exc lus ive ly  
o f persons o f G erm an n a tio n a lity . N one o f the 
members resided in  A ., and the business was 
ca rr ie d  on b y  agents. The f irm  consigned 
ce rta in  goods to  a G erm an house before the o u t
b reak  o f w a r on a B r it is h  ship. D u r in g  the 
voyage, and a fte r the dec la ra tio n  o f w a r, the 
vessel was d ive rted  to  an E n g lish  p o rt and the 
goods w ere seized as enemy p ro p e rty . O n an 
a p p lica tio n  be ing  m ade by th e  C row n fo r  th e ir  
condem nation as p rize , the consignors p u t in  a 
c la im  on the g round th a t the goods were the 
p ro p e rty  o f a f irm  w h ich  had a  com m erc ia l 
d o m ic il in  a n e u tra l coun try , and were the re 
fo re  n o t lia b le  to  be confiscated. H e ld , th a t, as 
a ll the  pa rtne rs  o f the f irm  were enemy sub
jects, and as none o f the pa rtne rs  resided in  the 
n e u tra l cou n try  so as to  possess a com m ercia l 
d o m ic il, the  goods were enem y p ro p e rty  and 
m ust be condemned as such. (P rize  C t.) The 
H y p a t ia  .......................................................................... 574

53 C la im  to  goods—S e cu rity  fo r  costs— P rize  
C ourt Rules  1914, O rder X V I I I . ,  r . 2.— O rder 
X V i r i . ,  r. 2, o f the 'P rize  C o u rt Rules 1914 
prov ides t h a t : “  A n y  person in s t itu t in g  a p ro 
ceeding, o th e r tha n  a cause fo r  condem nation, 
and m a k in g  a c la im , and be ing  o rd in a r ily  
res ident ou tside the  ju r is d ic t io n  o f the court, 
m ay be ordered to  g ive  secu rity  foT  costs, 
tho ugh  he m ay be te m p o ra r ily  res ident w ith in  
the ju r is d ic t io n  o f the  cou rt, and  the  proceed
ings m ay be stayed u n t i l  the  o rd e r is com piled 
w ith .”  R u le  3 o f the same o rde r p rov ides that_: 
« I n  any cause in  w h ich  secu rity  fo r  costs is 
re qu ire d , the secu rity  sha ll be o f such am ount 
and be g iven  a t such tim es and in  such m anner 
o r fo rm , as by  bond, paym ent in to  court, o r 
otherw ise, as the  ju d g e  sh a ll ^direct. H e ld , 
th a t the d iscre tion  o f a judg e  in  p rize  m a tte rs 
con ferred  b y  the above ru les was a ju d ic ia l 
d iscre tion , and th a t in  the case be fore the board  
the re  was no evidence th a t i t  had been exe r
cised otherw ise. The appeal the re fo re  fa ile d . 
P rin c ip le s  th a t should  gu ide the ju d g e ’ s d is 
c re tion  when dec id ing  the question o f secu rity  
fo r  costs considered and exp la ined. (P r iv . Co.) 
The S tan ton  (C argo ex) .......................................... 586

54. E nem y sh ip— P riv a te  yach t o f a lie n  enemy— 
O utbreak o f w ar— Seizure in  p o rt—Days of 
grace  N a v ire  de commerce—S ix th  H ague Con-
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ven tion  1907, a r t.  1.— H e ld , th a t a ra c in g  yach t, 
the  p r iva te  p ro p e rty  o f a G erm an subject, w h ich  
was in  a B r it is h  p o r t a t the  t im e  o f the o u t
b reak  o f the w a r between G re a t B r i ta in  and 
G erm any, w as n o t u n  n a v ire  de com merce , and 
the re fo re  was n o t e n tit le d  to  p ro tec tio n  in  
respect o f days o f grace, &c., con ferred  on a 
m erchan t ship by  the S ix th  H ague  C onvention 
1907, a rt. 1. D ecis ion o f th e  p res iden t, reported  
13 Asp. M a r. L a w  Cas. 230; 113 L . T . R ep. ,1167;
(1916) P . 5, a ffirm ed. (P r iv . Co.) The 
G erm an ia  .................... ........................... •.........................  588

55. C argo— W heth er destined fo r  enemy— Onus of 
p ro o f .— The C om m erc ia l C o u rt fo r  M a lta  (in  
P rize) fou nd  th a t  a cargo o f wheat seized as 
p rize  was on its  w ay to  an enemy destina tion  
and made an o rd e r th a t i t  should be condemned.
A t  the he a ring , the  cap tors adduced no e v i
dence in  co n tra d ic tio n  o f  the  c la im a n ts ’ case, 
b u t subjected the w ho le  o f the transactions to 
the closest sc ru tiny , and suggested th a t in  t ru th  
the w hea t was on its  w ay to  an enemy destina
tio n . H e ld , th a t, as the  documents produced by 
the  c la im ants  w ere genu ine  and re g u la r in  
fo rm , in  the absence o f evidence to  re fu te  them 
they were deserving o f c re d it. The decis ion 
be low  was based on assumptions th a t w ere mere 
conjectures and were the re fo re  inadm iss ib le , 
whereas the  c la im a n ts ’ evidence discharged 
such bu rthe n  as rested on them  and sufficed to  
establish th e ir  c la im  on the facts so proved. 
Decis ion appealed fro m  reversed. (P r iv . Co.)
The E le fth e rio s  K .  Venizelos (P a r t  C argo ex)... 589

56. Goods a floa t— S h ipm ent p r io r  to  ou tbreak o f
rear— A pprehension  o f w a r— T ra n s fe r in  fra u d  
o f be llige ren t—C aptu re  by a llie d  be llige ren t— 
R ig h ts  o f ca p to r.— W here upon the facts o f the 
case i t  appears th a t the  tra n s fe r o f goods a t sea 
was induced by  apprehension on the p a r t  o f 
the  tra n s fe ro r o f w a r be ing  declared between 
the  State to  w h ich  he owed alleg iance and 
an o the r State , such tra n s fe r is deemed to  be in  
fra u d  o f the  b e llig e re n t r ig h ts  6f  the la tte r  
S tate i f  w a r is subsequently declared. B u t 
there is no such p resum p tion  in  the  case o f an 
a llie d  b e llig e re n t S tate , w h ich  State ne ithe r the 
vendor n o r purchaser a t the  tim e  o f the tra n s fe r 
con tem pla ted w ou ld  declare w a r w ith  the 
vendor’ s cou n try . P rin c ip le s  upon w h ich  a 
tra n s fe r o f goods consigned to  an enemy sub
je c t a t a n  enemy p o rt, m ade in  apprehension o f 
hos tilitie s , is deemed to  be m ade in  fra u d  o f 
cap tors considered. D ecis ion in  The S ou th fie ld  
(13 Asp. M a r. L a w  C^s. 150; 113 L .  T . Rep. 655) 
approved and fo llow ed. (P r iv . Co.) The Daksa  
(C argo ex) ................................................ ...................... 5“ 1

P R IZ E  B O U N T Y .
See P rizb , Nos. 45, 51.

P R IZ E  C O U R T  R U L E S .
Order X V I I I . ,  R. 2 : See P rize , N o. 53; Order 

X X I X . :  See P rize , N o . 12; Order X X I X . ,  
rr. 1 /2 , 5 : See P rize , N o. 25.

P R O C E E D , R E F U S A L  TO.
See C arriage  o f Goods, N o. 34.

P R O C E E D S , C L A IM  TO.
See P rize , N o . 11.

P R O C L A M A T IO N  O F  T H E  3r d  A U G U S T  1914 
(T R A N S P O R T S  A N D  A U X IL IA R IE S ) .

See Salvage, N o . 2.

P R O D U C E  O F E N E M Y  S O IL .
See P rize , N o . 34.

P R O V IS IO N  O F  S H IP .
See C arriage  o f Goods, N o . 30.
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Q U E E N S L A N D .
See P ilo ta g e , N o . 2.

q u e s t i o n  o f  f a c t .
See P rize , Nos. 24, 35.

R E C IP R O C A L  o b l i g a t i o n s .
See P rize , No. 26.

R E F U G E , P O R T  OF.
See P rize , Nos. 22, 26, 30.

R E G IS T R A T IO N .
See F o rfe itu re , N o . 1— P rize , No. 44.

R e g u l a t i o n s  f o r  p r e v e n t i n g
A rts IQ C 0 L L IS I0 N S A T  S EA.

’ 21, 2 9 :  See C ollis ion , No. 5 ;  A r t  2 9 *  
See C o llis io n , N o. 1.

R E H E A R IN G .
See P rize , No. 33.

R E IN S U R A N C E .
See M a rin e  Insurance, N o. 2.

R E L E A S E .
See P rize , Nos. 11, 20.

R E P R IS A L S .
See P rize , Nos. 23, 49, 50.

See A r  R E Q U IS IT IO N .
32, 4 o na ? neu No. \~ C a r r ia g e  o f Goods, Nos. 18 

' n ~ p rize, Nos. 25, 47—Salvage, Nos. 2, 3.

R E S A L E .
See Sale o f Goods, No. 5.

R E S T IT U T IO N  O N  R E C A P T U R E .
See P riz e , No. 20.

R E -S T O W A G E .
See C arriage  o f Goods, No. 50.

See c a “  R E S T R A IN T  OE P R IN C E S .”
4 i1 * * * * * r , jQ e c l  ° ° ods’ N ob. 15, 18, 20, 26, 30, 31, 32, 

Sale „ 1  /?’ °¿—M a rin e  Insurance, Nos. 5, 12 13— 
/ vooas, No. 11.

“  R E V E R S IB L E  ”  T E R M S .
See C arriage  o f Goods, N o. 45.

SA F E  C O N D U C T  p a s s , r e j e c t i o n  o f .
See P rize , No. 30.

“  S A F E  P O R T .”
See C arriage  o f Goods, N o. 42.

S A IL , R E F U S A L  TO.
See Seaman, N o. 3.

1. p  S A L E  O F GOODS.
P 'ra n s it ll 'i ’ ,0 °ods fo r  sh ipm ent ab road—
—In te r  , . ans’ t lB  stages— Stoppage  in  tra n s itu
UnPaiACê tlo n  ° f  9 °°ds  by purchaser— R ig h t of 
siSned v,,ndors- ~ ^ em blc, where goods are con-
&tages so * *  invo lve  a tra n s it by several
of ’ ann are in te rcepted at the end o f one
r egar-rl Si agea by the buyer, the tra n s it m ay be 

ed as ended and the r ig h t  o f the seller
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to  stop lost where the goods cannot be sfet in  
m o tion  again  w ith o u t fu r th e r  orders fro m  the 
buyer. (Ba ilhache, J .)  R edd a ll v. U nion  
Castle M a il  S team ship C om pany L im ite d  ........... 51

2. C ontract— A p p ro p r ia t io n  o f cargo to  buyers— 
A rb it ra t io n  clause— “  A l l  d isputes fro m  tim e to 
tim e a ris in g  ou t o f th is  con tract ” — A w a rd — 
F in d in g  o f a rb it ra to r  as to custom o f trade— 
W hether conclusive o r co n d itiona l—J u ris d ic tio n  
of a rb itra to rs .—I n  connection w ith  a con trac t 
fo r  the sale o f goods a d ispu te had arisen 
between the pa rties  as to w hether a ce rta in  
tender was a good tender o r  not. T h a t question 
was re fe rred  to  a rb itra t io n  under the clause in  
the con trac t and an aw ard  was d u ly  made. 
T h a t was ca rrie d  to  the board  o f appeal and 
they stated a specia l case fo r  the op in io n  of 
the court. C e rta in  questions were p u t to  the 
court, and the m a te r ia l one was w hether under 
the  term s o f a ce rta in  co n tra c t there could be a 
v a lid  tender o r a p p ro p r ia tio n  o f a cargo 
shipped on board  the C. to  the buyers a t a tim e  
when the vessel was w recked and the cargo had 
become a to ta l loss. The D iv is io n a l C ourt 
answered those questions in  the n e g a tive ; (12 
Asp. M a r. L a w  Cas. 570; 111 L . „T. Rep. 1107). 
Thereupon the m a tte r w ent back to  the board 
o f appeal and they made an aw ard  in  w h ich  
they stated th a t, w h ile  they “  unreservedly 
accepted the sa id  answers upon the  construc
t io n  o f the con trac t as a m a tte r o f law , a p a rt 
fro m  the custom o f the tra d e ,”  they nevertheless 
found th a t there was a long-established and 
well-Tecognised custom o f the trade  by w hich, 
in  the circum stances o f th is  con tract, there was 
an a p p ro p ria tio n  o f the cargo to  the  buyers.
On a m o tion  to  the co u rt by the buyers to  set 
aside the a w a rd : H e ld , th a t the a rb itra to rs  
had no ju r is d ic t io n  to fin d  conclusively the 
existence o f a tra de  custom. The m o tion  to see 
aside the aw ard  m ust the re fo re  stand ad journed, 
bo th  pa rties  to  be a t l ib e r ty  to file  fu r th e r 
a ffidav its  on the question as to the existence of 
the alleged custom. D ecis ion o f the D iv is io n a l 
C o u rt (H o rr id g e  and R o w la tt, J J .)  a ffirm ed. 
H utcheson  v. E a to n  (51 L . T . Rep. 846; 13 Q. B.
D iv . 861) and Re A rb it r a t io n , N orth -W este rn  
R ubber Com pany and H iitte n b a c h  and Co. (99 
L . T . Rep. 680; (1908) 2 K . B . 907) discussed 
and fo llow ed. (C t. o f A pp .) O lym p ia  O il and, 
Cake Com pany L im ite d  v. P roduce B roke rs  
Com pany L im ite d  ...................................................... . 71

3. C .i.f. con trac t —  P aym ent aga inst sh ipp ing
documents— M o ra to r iu m — E ffect o f— Postpone
m ent o f P aym ents A c t 1914 (4 <$c 5 Geo. 5, c. 11).
— The m o ra to riu m  p rov ided  by tfie  p roc lam a tion  
under the Postponem ent o f Paym ents A c t 1914 
has no a p p lica tio n  to  a c .i.f. con tract. 
(Sankey, J .) H appe  v. Manasseh ..........................  91

4. C ontrac t o f sale—P ro v is io n  o f suspension of 
de live ries  “  in  case o f w a r ” — Rise in  fre ig h ts— 
L ia b i l i t y  o f shippers.— Sellers in  S pain  agreed 
to  d e live r iro n  ore to  buyers« in  M idd lesbrough , 
the con trac t o f sale (w h ich  was made a fte r the 
commencement o f the w ar) con ta in ing  the p ro 
v is ion  th a t :  “  I n  case o f w a r . . . the supply o f 
m ine ra ls  now contracted fo r  m ay be w h o lly  o r 
p a r t ia lly  suspended d u r in g  the  co n tinua tio n  
the reo f.”  The sellers possessed a flee t o f 
steamers. O w ing  to  the course o f events in  the 
w a r fre ig h ts  rose very  considerably, and the 
sellers then contended th a t they were en title d  
un de r the above p rov is ion  in  the co n tra c t of 
sale to “  suspend w ho lly  o r p a r t ia lly  ”  fu r th e r 
de liveries. H e ld , th a t the sellers were no t 
e n title d  to  suspend, since the sole effect o f the 
con trac t o f sale was to  p reven t them  ta k in g  
advantage in  the rise o f fre ig h ts , b u t n o t to 
p reven t them fro m  fu lf i l l in g  the con trac t. P er 
B ailhache, J . : The o n ly  p reven tion  o f th is  
na tu re  on w hich the sellers cou ld ins is t would 
be such an increased cost o f ca rry in g  o u t th e ir  
con trac t due to  the w ar as made i t  com m erc ia lly
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impossible. A  rise in  fre ig h ts  due. to  an 
excepted cause can am ount to  p reven tion  o f the 
fu lf ilm e n t o f a con trac t to  d e live r oversea 
goods i f  i t  be in d ica tive  o f a  g re a t scarc ity  in  
ships. The exten t to  w h ich  the rise in  fre ig h ts  
m ust be in d ica tive  o f a scarc ity  in  ships before 
i t  am ounts to  a p reven tion  is a question o f 
fa c t in  each p a rt ic u la r  case. W here sellers 
w ou ld  have to  g ive  aw ay th e ir  goods, and, 
fu r th e r , to  m ake a loss on the goods de livered, 
such a scarc ity  o f tonnage due to  the w a r is 
ind ica ted  as w i l l  am ount to com m ercia l p re 
ven tion . (K . B . D iv .)  B o lckow , Vaughan, 
and Co. v. C om pania M in e r  a de S ie rra  M enera.
(See N o. 11 below.) ......................................................  342

5. C ontrac t—Resale—Custom— B uyers to  accept 
o r ig in a l sh ipper’s a p p ro p ria tio n — Reasonable
ness o f custom .—In  connection w ith  a con trac t 
fo r  the  sale o f goods a d ispu te had arisen 
between the pa rties  as to  w hether a  ce rta in  
tender was a good tender o r not. The question 
was re fe rred  to  a rb itra t io n  under a clause in  
the  con tract, and an aw ard  was d u ly  made.
T h a t was ca rr ie d  to  the  B oa rd  o f A ppea l, and 
they stated a special case fo r  the  op in io n  o f the 
cou rt. C erta in  questions were p u t to  the  .court, 
and the m a te ria l one was w hether under the 
term s o f a ce rta in  con trac t the re  cou ld be a 
v a lid  tender o r a p p ro p r ia tio n  o f a cargo 
shipped on board  the  C. to  the buyers a t a 
tim e  when the vessel was wrecked and the 
cargo had become a to ta l loss. The D iv is io n a l 
C o u rt answered those questions in  the n e g a tiv e :
(12 Asp. M a r. L a w  Cas. 570; 111 L . T .
Rep. 1107). Thereupon the  m a tte r w ent back 
to  the B o a rd  o f Appeal^ and they made an 
aw ard  in  w h ich  they stated th a t w h ile  they 
“  unreservedly accepted the said answers upon 
the construc tion  o f the con trac t as a m a tte r o f 
law , a p a rt fro m  th e  custom o f the tra d e ,”  
they nevertheless fou nd  th a t by a long- 
established and well-recognised custom o f the 
trade  in  cases o f resales buyers under the fo rm  
o f con trac t im p lie d ly  agree (1) th a t they w i l l  
accept the  o r ig in a l sn ipper’s a p p ro p ria tio n  
passed on w ith o u t de lay i f  v a lid  a t the tim e  of 
be ing made by the o r ig in a l s h ip p e r; and (2) 
th a t sellers sha ll be under no o b lig a tio n  to  m ake 
any a p p ro p ria tio n  o th e r tha n  th a t o f passing 
on a copy o f o r ig in a l sh ipper’ s a p p ro p ria tio n  
w ith o u t delay, even though th a t a p p ro p ria tio n  
a t the tim e  o f be ing passed on m ig h t, apaTt 
fro m  the custom and im p lie d  agreem ent, be 
in v a l id ; and they found th a t there was a v a lid  
a p p ro p ria tio n  to  the buyers under th is  con tract.
On a m o tio n  by  the buyers to  set aside the  
aw ard  on the g round th a t i t  was bad on the 
face o f i t  o r  w ron g  in  p o in t o f law , they con
tended (1) th a t the custom was unreasonable, 
and (2) th a t i t  was n o t app licab le  to  the con
tra c t  in  question, the ^on tyact n o t be ing a 
“  resale,”  and the o r ig in a l sh ipper’s a p p ro p ria 
t io n  no t be ing  va lid , as the goods were lost 
before th a t a p p ro p ria tio n  was made. H e ld  
(d ism issing the m o tion), th a t the custom be ing 
one w h ich  honest and fa ir-m in d e d  men w ould  
adopt was reasonable ; and th a t the  buyers ’ 
o the r contentions cou ld no t be established, the 
special case, by  w h ich  alone ( i f  a t a ll) they 
cou ld be established, n o t fo rm in g  p a rt o f the 
aw ard. O lym p ia  O il and Cake, C om pany  
L im ite d  v. Produce B roke rs  Com pany L im ite d  393

6. C ontrac t—Sale—N o l ia b i l i ty  i f  sh ipm ent and  
d e live ry  prevented by w ar—Increased fre ig h ts  
ow ing  to w ar— Im p o s s ib ility  o f p ro f it—R efusal 
o f seller to d e live r— L ia b i l i t y .— B y  a w r itte n  
con trac t dated Dec. 1914 defendants agreed to  
se ll and the p la in tiffs  agreed to  buy iro n  py rites  
as produced a t ce rta in  m ines in  P o rtu g a l to  the 
am ount o f about 6000 tons per yea r fo r  thTee 
years. D e live ry  was to  be c .i.f. a t Manchester.
T h e  con trac t con ta ined th is  clause : “ I f  w ar, 
epidem ics, qu aran tine , s trikes  o f men, acci
dents, d im in u tio n  o f o u tp u t a t the m ine, o r any
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other cause ove r w h ich  the sellers have no con
t ro l should p reven t them  fro m  sh ipp ing  o r 
e x p o rtin g  the  ore fro m  the  r iv e r  Guadiana, 
P o rtu g a l, o r  de live rin g  under n o rm a l conditions, 
the  o b lig a tio n  to  sh ip  and (or) d e live r under 
th is  con trac t sha ll be p a r t ia l ly  o r e n tire ly  
suspended d u r in g  the  continuance o f such 
im ped im en t, and fo r  a reasonable t im e  a fte r
w ards to  a llow  the  sellers tim e  to  p repare to  
recommence shipm ents.”  O w ing  to  the  con
tinuance  o f the E uropean w a r fre ig h ts  rose to  
such an ex te n t th a t the defendants fou nd  th a t 
they cou ld no long e r c a rry  o u t the con trac t 
exoepfc a t a loss. They thereupon gave n ^ ic e  
to  the p la in tiffs  th a t the “  cond itions o f  d e live r
in g  p y r ite s  under o u r con trac t w ith  you  have 
become abnorm al, and the re fo re  we m ust c la im  
re lie f,”  and refused to  m ake any de live ries a t 
the con trac t price. T h e  p la in tiffs  the re fo re  
b ro u g h t th is  action, in  w h ich  they c la im ed 
damages fo r  the breach o f con trac t o f sale.
T h e  learned judge  fou nd  th a t the re  was never 
any d iff ic u lty  in  e ffecting sh ipm en t in  P o rtu g a l, 
th a t the w ords “  un de r n o rm a l c o n d it io n s ”  in  
the  suspension clause re fe rre d  to  “  sh ipp ing  and 
de live ry ,”  and th a t “  de live ry  ”  was “  de live ry  
a t M anchester.”  H e ld , (1) th a t “  p reven tion  ”  
w ith in  the m eaning o f the suspension clause 
was physica l o r  lega l p reven tion , and  no t 
economic unpro fitab leness; (2) th a t a p rov is ion  
e n ab ling  the  defendants to  take  advantage o f a 
fa l l  in  the fre ig h t m a rke t, b u t to  re pud ia te  the 
con trac t i f  fre ig h ts  rose, m ust, to  a v a il them , 
be in  c lea re r language tha n  th a t used in  the 
suspension c lause ; (3) th a t the  clause app lied  to  
sh ipp ing  and d e live ry  w h ich  were requ ired  to  
be effected under no rm a l conditions, d id  no t 
a p p ly  to  the in te rm ed ia te  t ra n s it ;  and (4) th a t 
i t  was d o u b tfu l w h a t the  te rm  “  n o rm a l con
d itio n s  ”  m eant in  a co n tra c t made d u r in g  a 
w ar. Jud gm en t was the re fo re  entered fo r  the 
p la in tiffs . (S cru tton . J .) B ly th e  and Co. v. 
R ichards, T u rp in , and Co............................................ 407

7. C ontract— Shipm ents— P aym ent aga inst docu
ments on a r r iv a l o f steamer—R efusa l o f buyers 
to  take u p  documents— Breach o f con tract—  
Competency o f sellers to  recover p rice  o f goods—
Sale o f Goods A c t 1893 (56 57 V ie t. c. 71),
ss. 16, 17, 19, 49 (2).— B y  a co n tra c t o f sale the 
defendants agreed to  buy fto m  the p la in t if fs  
ce rta in  shipm ents o f sheepskins. P aym ent was 
to  be “  ne t cash against documents on a r r iv a l 
o f the  steamer.”  On the a r r iv a l o f the  th ir d  
sh ipm ent the  defendants refused to take  up  the 
documents. I n  an action  by  the p la in t if fs  fo r  
breach o f con tract, the learned judg e  was o f 
op in io n  th a t the defendants had in  these c ir 
cumstances been g u ilty  o f breach o f con tract.
T h e  p la in t if fs  in  the action  c la im ed the  p rice  
o f the goods, and on th is  p o in t :  H e ld , th a t the 
p rice  o f the  goods was n o t recoverable since i t  
was n o t a sum payable  to  the p la in t if fs  on a 
da y  ce rta in  irrespective  o f d e live ry , and since 
the p ro p e rty  in  the goods had n o t passed to  
the defendants. (A tk in , J .) S te in  Forbes and  
Co. v. C oun ty  T a ilo r in g  Com pany  ........................... 422

8, C ontrac t —  “  S ubject to  safe a r r iv a l ” —  
F a ilu re  to d e live r— Goods never in  seller’ s hands 
— L ia b i l i t y  o f se ller.—J . contracted to  d e live r 
to  B . goods a t a ce rta in  p rice  ex L ive rp o o l 
“  sub ject to  safe a r r iv a l. ”  The goods were 
never de live red  because J . never had them  to  
ship. I n  an action fo r  breach o f con trac t where 
J . sought to  p ro tec t h im se lf by  the clause 
“  sub ject to  safe a r r iv a l ”  on the  g round  th a t 
the goods had never “  a r r iv e d  ”  safe ly o r a t 
a l l : H e ld , th a t the  clause re fe rred  to  the danger 
to  w hich the goods m ust be subjected in  course 
o f tra n s it  and protected J . i f  any accident 
occurred d u r in g  tra n s it, b u t th a t J . wae under 
an o b lig a tio n  to  sh ip  the goods, and ju d g m e n t 
m ust the re fo re  be entered fo r  B . (Bailhache,
J .) B a rn e tt and Co. v. J a v e r i and C o ..................  424
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Stoppage  in  tra n s itu —L ia b i l i t y  of unpaid) 
vendor fo r  fre ig h t—Sale o f Goods A c t 1893,
S5.* 44, 45, 46, 47, 48, 61.— A  notice o f stoppage 
given d u r in g  the tra n s it and persisted in  upon 
a r r iv a l of the goods involves an o b lig a tio n  upon 
tie vendor to  discharge the sh ipow ner’s lie n  fo r  
re igh t. I f  the vendor repudia tes the ob lig a tio n  

and 6o conducts h im se lf as to  prevent the sh ip 
owner com p le ting  h is voyage and ea rn ing  his 
re igh t, an action  can be m a in ta ine d  by the 

.^P o w n e r aga ins t the vendor fo r  damages fo r 
“ O breach o f the  o b lig a tio n  created by the 

^o tice  to  ta ke  actua l possession o f the goods 
pon a r r iv a l and  to  d ischarge the  sh ipow ner’s 

ien fo r the fre ig h t in  respect o f the goods. B y  
a con trac t o f ca rr ia g e  entered in to  by the 
P la in tiffs , who were shipowners, w ith  the Con- 

ru c tion  Com pany, the p la in tiffs  ca rr ie d  in  the 
u tum n o f 1913 by th e ir  steamers ce rta in  parcels 

; , ra ilw a y  m a te ria l fro m  E ng lan d  to  C., a sm all 
aland owned by the p la in tiffs  in  the  G u lf of 
utoya, in  B ra z il. The u lt im a te  destination of 

goods was P ., a place w h ich  was s ix ty  m iles 
I .P, ^he r iv e r  and cou ld o n ly  be reached by 
ighters a t ce rta in  states o f the  tide . T u toya  

Y as the  end o f the  ocean tra n s it. The 
elendants, w ho were the vendors o f the goods 

r 3 C onstruc tion  C om pany, were n o t parties 
o the  con trac t o f a ffre ig h tm e n t w ith  the 

P a in tiffs . The C onstruc tion  C om pany be ing 
n financ ia l d ifficu lties , the  defendants, as 
npa id  vendors o f the goods, exercised th e ir  
!g h t o f stoppage in  tra n s itu  by  g iv in g  due 
°tioe  to  the p la in t if fs  before the steamers 

^ rr iv e d  a t the p o rt o f destination . B y  the con- 
J * *  o f carriage  fre ig h t was payable, before 

o departu re  o f the steamers, and  the p la in tiffs  
ad a lie n  upon the goods fo r  u n pa id  fre ig h t, 

t i P °n fhe a r r iv a l o f the steamers a t T u toya  
. e p la in tiffs  landed the goods in  question 

P°n the is land  o f C. and no tified  the defendants 
ccord ing ly , b u t the  defendants repud ia ted  a ll 
ospons ib ility  in  respect o f the  goods. A t  the 

goods were s t i l l  a t C., and 
o d u ty  had been p a id  on them , n o r had the 

P a in t if fs  received th e ir  fre ig h t. H e ld , th a t the 
P a in t if fs  were e n title d  to  tre a t the voyage as 
a n r l f eted w^ en the  goods were landed a t C., 
i , .  *°  recover as damages fo r  the breach o f the 

the a^ ° n amount; ° f  fre ig h t w hich
on«? ,Would  have earned had the  voyage been 
p jn p le te d . (Ct. o f A pp .) B ooth  Steam ship  
r  vnpany L im ite d  v. C argo F lee t I ro n  Com pany 
Ll7Hxted .............................. . ................................. . . 45i

' •*•/. con tract— C ontrac t made d u r in g  tim e of
t * *  D ec la ra tion  o f w ar— O b liga tion  o f se ller 

9tVe no tice o f sea tra n s it to  buyer to  enable 
a 7"'. insure against w a r risks—Sale o f Goods 
Gn j 895’ 32 (3).—Sect. 32 (3) o f the Sale o f
^vi6° ds 1893 p rov ides th a t :  “ Unless other- 
fo tb aguee(^’ where goods are sent by  the seller 
und *16 - yer ^ y  a ro u fie in v o lv in g  sea tra n s it, 
ins Gr circurn3tances in  w h ich  i t  is usual to  
h\xyTe’ se lle r m ust g ive  such no tice to  the 
th«f,er aS m ay enable h im  to  insure them  d u rin g  
so H ,8Ga t ra ™ *> and, i f  the  seller fa ils  to  do 
¿J • e goods sha ll be deemed to  be a t h is  Tisk 
a g re ^  8u°k  sea t rans^t»”  I n  M a y  1914 buyers 
c j  £ ed to  buy fro m  sellers goods at. a  p rice 
• • • Sm yrna, sh ipm ent fro m  C a lcu tta  so as 

iookrriV e a^ ^ m yrn a  hy Sept. 1914. The sellers 
On a ^‘C* an<^ s‘ P °lic y  in u r in g  the goods. 
kn ?e 20th J u ly  the goods were shipped on 
War ka P r ^ ® h  ship, the  W . On the  4 th A ug. 
Qp Proke o u t between G re a t B r i ta in  and 
8u n k an?û anc* on the 13th A ug. the W . was 
Was he r cargo. A dv ice  o f the sh ipm ent
tim e 8en '̂ k y the sellers to  the  buyers in  
risk« * t k em to  insure  the goods aga ins t w ar 
the th a t sect. 32 (3) d id  n o t ap p ly  to
Contrc^ e  because i t  d id  n o t app ly  to  a c .i.f. 
o f act  in  no rm a l circum stances (e.g., in  tim e  

Psaee), since such a con trac t p rov ided  fo r
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a ll the insurance w hich was custom ary, and the 
in te rve n tio n  o f new circum stances (e.g., a state 
o f w ar) d id  n o t impose a new o b lig a tio n  on the 
seller, since the ap p lica tio n  o f the  section m ust 
be considered as a t the tim e  o f the m a k in g  of 
the con tract. (R ow la tt, J .) La w  and B ona r 
L im ite d  v. B r it is h  A m erica n  Tobacco Com pany  
L im ite d  .........................................................................  499

11. C ontract of sale—P ro v is io n  fo r  suspension o f 
de live ries  “  in  case o f w a r ” — W a r—Rise in  
fre ig h ts— “  R estra in t o f princes  ” — F ru s tra tio n  
o f adventure— L ia b i l i t y  o f sellers.— Sellers in  
S pain agreed to  d e live r iro n  o re  to  buyers in  
M idd lesbrough , the con trac t o f sale (w hich 
was made a fte r the ou tb re ak  o f the w a r in  
1914) p ro v id in g  th a t :  “ In  case o f strikes, 
com binations o f w orkm en, accidents, w ar, o r 
any unavoidable  to ta l o r p a r t ia l stoppage o f 
w orks p r  m ines, the supplies o f m ine ra ls  now 
contracted fo r  m ay be w h o lly  o r p a r t ia lly  sus
pended d u r in g  the continuance thereo f, and the 
tim e  fo r  de live ry  extended p ro p o rtio n a te ly . I n  
the case, o f p a r t ia l stoppage of w orks o r mines 
the de live ries to  be p ro  ra ta  w ith  o the r then 
ex is ting  engagements.*’ O w ing to  the course o f 
events d u r in g  the w ar, fre ig h ts  rose very  con
s iderab ly , and the sellers contended th a t, the 
characte r o f the w a r h a v in g  la rg e ly  been 
changed since the m a k in g  o f the con tract, they 
were e n title d  under the above p rov is ion  to 
“  suspend w h o lly  o r p a r t ia lly  ”  fu r th e r  
deliveries. H e ld , th a t the w ords o f the. p ro 
v is ion should be read a6 i f  they were “  In  case 
o f strikes, com binations o f w orkm en, accidents, 
w ar, o r any o th e r unavo idab le  cause occasion
in g  to ta l o r p a r t ia l stoppage o f w orks o r 
m ines,”  and th a t there was no exception on 
w h ich  the sellers could re ly  as excusing them 
fro m  the  perform ance of the con tract. H e ld , 
fu r th e r , th a t a m ere riee in  the ra te  o f fre ig h ts  
was no t alone a su ffic ien t excuse fo r  non
de live ry , and the doctrine  o f  “  fru s tra t io n  o f 
an adventure ”  had  no ap p lica tio n  to  the case. 
D ecision o f B a ilhache, J . (ante , p. 342;
114 L .  T . Rep. 758) a ffirm ed. In  the second- 
nam ed appeal the con tract, dated the 14th Dec. 
1914, p rov ided  t h a t : “  I n  the event o f a
E uropean w ar, re s tra in t o f princes o r G overn
ments, c iv i l  com m otion, accidents, strikes, 
im m in e n t h o s tilitie s  p reven tin g  the ca rry in g  
o u t o f th is  con tract, and  a ll o th e r causes . . . 
beyond the personal con tro l o f the seller, the 
con trac t to  be suspended d u rin g  th a t pe riod  at 
the sellers’ o p tio n .”  H e ld , on s im ila r facts, 
th a t the sellers were n o t prevented fro m  fu l f i l 
l in g  th e ir  con trac t by  any o f the excepted 
perils . Decision o f B a ilhache, J . affirm ed.
(Ct. o f A pp .) B olckow , Vaughan, a n d  Co. 
L im ite d  v. C om pania M in e ra  de S ie rra  
M e n e ra ; N o rth -E a s te rn  S teel C om pany
L im ite d  v. Same ............................................. ........... 533

See C arriage  of Goods, Nos. 33, 51.

S A L E  O F GOODS A C T  1893.
Sects. 16, 17, 19, 49 (2 ) : See Sale o f Goods, No. 7 ; 

Sect. 32 (3 ) : See Sale o f Goods, No. 10 ; Sects. 44, 
45, 46, 47, 48, 61 : See Sale o f Goods, N o . 9.

S A L E , E F F E C T  OF.
See C arriage  o f Goods, No. 12.

S A L E , V A L ID IT Y  OF.
See P rize , No. 13.

S A L V A G E .
1. Tugowners ’ c la im  against cargo owners— 

Towage con trac t— A greem ent by tugowners w ith  
shipowners no t to c la im  salvage— P ro te c tio n  o f 
seamen against abandonm ent o f r ig h t  to salvage 
—M e rchan t S h ip p in g  A c t 1894 (57 &  58 V ie t, 
c. 60), s. 156.— W here salvage services (w hich 
m ust be vo lu n ta ry ) supervene upon tow age
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services (w h ich  are under con tract), the tw o 
k in d s  o f services cannot co-exist d u r in g  the 
same space o f tim e . There m ust be a m om ent 
when towage ceases and salvage begins. I f  
the tu g  rem ains at he r post o f d u ty  the re  m ay 
come a m om ent when salvage w ou ld  end and 
towage w ou ld  be resumed. D u r in g  the in te r 
ven ing tim e  the towage con tract, in  so fa r  as 
the actua l w o rk  o f tow ing  is concerned, is 
suspended. Tugow ners con tracted w ith  the 
owners o f a sh ip  ca rry in g  cargo fo r  a towage 
on the term s o f “  N o  cure, no p a y ; no salvage 
charges.”  I n  the course o f the tow age the 
tug  rendered salvage services to the ship and 
ca rg o : H e ld , by the C ou rt o f A ppea l, a ff irm in g  
the ju d g m e n t o f the  P resident, th a t the owners, 
m aster, and crew  o f the tu g  were n o t precluded 
fro m  m a in ta in in g  an action fo r  salvage 
rem une ra tion  against the owners o f the  cargo. 
Q uery , w hether there is any good answer in  
la w  to  a salvage c la im  by the m aster and crew 
o f a tu g  aga ins t a sh ip  and he r fre ig h t where 
tugow ners are precluded fro m  c la im in g  salvage 
fro m  ship and fre ig h t ow in g  to  th e ir  con trac t 
w ith  the  shipowners. The p ro tec tion  afforded 
to seamen under the M e rchan t S h ip p in g  A c t 
1894 in  respect o f th e ir  r ig h t  to  salvage con
sidered. (Ct. o f A pp .) The Leon B lum  ..............  273

2. A c tio n  in  rem — R equ is itioned ship— E xem ption  
fro m  a rres t— M o tio n  by C row n to stay proceed
ings—Costs—M e rchan t S h ip p in g  A c t 1894 (57 <&
58 V ie t. c. 60), s. 557— P ro c la m a tio n  o f the 
3rd  A ug . 1914 (T ransp o rt and A u x ilia r ie s ).—
A n  action was in s titu te d  fo r  salvage services 
rendered by a tu g  to  a ship requ is itioned  by 
the A d m ira lty  and I ie r  fre ig h t, and the owners 
of the  ship and her fre ig h t entered an appear
ance as defendants and gave the usual u n de r
ta k in g  in  lie u  o f ba il. U n d e r the powers 
con ferred by  the R o ya l P roc lam a tion  (T rans
po rts  and A u x ilia r ie s ) o f the 3 rd  A ug. 1914, 
the ship had become a sh ip  be long ing  to  H is  
M a je s ty  w ith in  the m eaning o f sect. 567 o f the 
M e rchan t S h ip p in g  A c t 1894. U pon  an ap p lica 
t io n  by  the C row n th a t the w r i t  and a l l  subse
quent proceedings in  the  action  be set aside, 
o r th a t the proceedings against the sh ip  and 
her fre ig h t be stayed so lo n g  as she rem ained 
in  the service o f the Crow n. H e ld , th a t no 
proceedings o u g h t to  be taken w ith  a v iew  to  
a rres ting  the sh ip  So long  as she was in  the 
service of the C row n and under requ is ition , 
and th a t th e r6 w ou ld  be no o rde r as> to  costs as 
the. a p p lica tio n  had been made d ire c tly  on 
beha lf o f the C row n. (Ct. o f A pp .) The B road- 
mayne .............................................................................. 356 3

3. Services rendered by sh ip  requ is ition ed  by 
A d m ira lty — K in g ’s ship— C la im  by owners o f 
ship— W hether consent o f A d m ira lty  necessary— 
M e rchan t S h ip p in g  A c t 1894 (57 ¿a 58 V iet, 
c. 60), s. 557 (1)— V oluntariness.—The p la in tiffs  
were the owners o f a steam tu g  w h ich  had been 
requ is ition ed  by the A d m ira lty  on term s 
whereby the owners were to  pay the wages of 
the crew, to  p ro v id e  fo r  a ll stores and necessary 
equ ipm ent o f the vessel, and to  take  m arine  
risks, and the A d m ira lty  were to  accept 
w a r risks on the vessel and crew and to  p rov ide  
coal. W h ils t thus under re q u is itiqn  the  tug  
Tendered salvage services to  a ship be long ing  
to  the defendants, and a c la im  was made against 
the defendants by  the owners, m aster, and crew 
o f the  tu g  in  respect o f these services. H e ld , 
th a t the  tu g  could no t be regarded as a K in g ’ 9 
ship when re nde ring  the salvage services, and 
was no t prevented by sect. 557 o f the M e rchan t 
S h ipp in g  A c t 1894 fro m  c la im in g  o rd in a ry  
salvage rem une ra tion  by  the fa c t th a t she was 
h ire d  to  the A d m ira lty , no r d id  the m aster and 
crew requ ire  the consent o f the A d m ira lty  to  
the prosecution o f th e ir  c la im .  ̂P e r P ic k fo rd , 
L . J . : The test o f vo lun tariness is on ly
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app licab le  as between the  sa lvo r and salved.
(C t. o f A pp .) The Sarpen ....................................... 370

See C o llis ion , N o. 1—P rize , No. 20.

S C A R C IT Y  O F S H IP S .
See C arriage  o f Goods, N o. 22.

S E A  R O U T E  C A R R IA G E .
See C arriage  of Goods, N o. 51.

S E A  T R A N S IT . N O T IC E  O F— IN S U R A N C E .
See Sale o f Goods, N o . 10.

S E A M A N .
1. Wages— O utbreak o f w ar— W a r risks— A gree

m ent fo r  e x tra  rem une ra tion— R ig h t to recover 
—M e rchan t S h ip p in g  A c t 1894 (57 cfe 58 V iet, 
c. 60), ss. 113, 114.— The risks  o f w a r no t be ing 
contem plated by seamen when they undertake 
a com m ercia l voyage, they are e n titled , wjhen 
there is a reasonable be lie f o f r is k  fro m  mines 
o r o f cap ture on the voyage home, to  refuse 
to  p u t to  sea. A  con trac t, therefo re, made by 
the  m aster o f the sh ip  to  pay them  e x tra  wages 
to  in c u r such risks is b in d in g  on the owners. 
(C oleridge, J .) L is to n  and others v. Owners of 
S team ship C a rp a th ia n  ..............................................  70

2. W ar—D eten tion  in  enemy p o rt— Loss o f ship— 
C la im  fo r  wages—In te rn m e n t of crew— H ague  
Conventions 1907, No. V I .— M e rchan t S h ipp in g  
A c t 1894 (57 58 V ie t. c. 60), ss. 143, 158.— A  
B r it is h  ship, owned by the ap pe llan t d u r in g  a 
voyage, fo r  w h ich  the respondent’ s husband, 
who was a B r it is h  seaman, had signed artic les, 
was in  a G erm an p o rt when w a r was declared 
between the U n ite d  K in g d o m  and the G erm an 
E m p ire - and was de tained by the Germ an 
au tho rities , b u t no proceedings fo r  her con
fiscation were know n to  have been in s titu te d .
H e r officers and crew were a t f irs t kep t prisoners 
on board, and subsequently, on the  2nd N ov. 
1914, were taken ashore as prisoners, and la te r, 
fro m  the 8th N ov . 1914, were in te rned a t 
Ruhleben. The ship and crew were s t i l l  
deta ined and im prisoned when the respondent 
b ro u g h t her action  c la im in g  an a llo tm en t o f 
wages made he r by her husband. H e ld  (L o rd  
P a rm o o r dissenting), th a t the shipow ner was 
no t liab le  to  pay wages to  the crew a fte r the 
2nd N ov. 1914, as fro m  th a t date i t  was im pos
sible fo r  them  to  render any services contem 
p la ted  by the con trac t o f service. D ecision o f 
the C o u rt o f A ppea l reversed. (H . o f L .)
H o rlo c k  v. B eal .............................................................. 250

3. M e rchan t sh ipp ing—R efusa l to sa il—D is 
obedience to la w fu l commands— M e rchan t S h ip 
p in g  A c t 1894 (57 <£• 58 V ie t. c. 60), s 225, 
sub-s. 1 (b).— The respondents were n ine  seamen 
who signed artic les as members o f the crew o f a 
steamship. The crew a t the tim e  o f s ign ing  
artic les  consisted o f sixteen members, b u t a fte r
w ards the owners trans fe rred  the second m ate 
to  another ship, and thus reduced the  crew to  
fifteen. On be ing fo rm a lly  requested by the 
m aster, the appe llan t, to  go to  sea the respon
dents refused, g iv in g  as the reason th a t there 
were no t su ffic ien t men to  m an the lifeboats 
o r to  keep a p roper look-out. On an in fo rm a 
tio n  fo r  w i l fu l  disobedience to  la w fu l commands 
w ith in  the m eaning o f sect. 225 (1) (b) o f the 
M e rchan t S h ipp in g  A c t 1894, the m a g is tra te  
dismissed the in fo rm a tio n  on the g round th a t 
the commands o f the ap pe llan t were unreason
able, as the p e rils  o f the  voyage were increased 
by the  reduction  o f the crew. H e ld , th a t as the 
m ag is tra te  had found as a fa c t th a t the com
mands o f the appe llan t were unreasonable, the 
respondents were no t g u ilty  o f w ilfu l d is
obedience to  a la w fu l com mand, and his 
decision m ust be affirm ed. (K . B . D iv .)  O’R e illy  
(app.) v. D rym a n  and others (resps.) ..................  293
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6n  ̂ P a ir  o f wages— S pecia l s tipu la - 
to bonus—N a tu re  o f bonus— “  Wages ”  

f  ;  E m olum ents ” — S tip u la t io n  as to fo r -
° f  bonus— L e g a lity — D esertion  o f seaman 

“  1f  H tv t r y  account—P aym ent o f am ount due to 
ts,or °J>er ° ff’/Cer ” — M e rchan t S h ip p in g  A c t  1894 
S h i ■56 V ic t■ c■ M ). Si- 742— M e rchan t
l j ,p ‘rH9 A c t  I 906 (6 E d w - 7. c. 48), i .  2 8 —  B y  
U p , 28 o f the M e rchan t S h ip p in g  A c t  1906 
1? ttd w . 7, c. 48) i t  is p rov ided  (in te r  a lia ) th a t 

o f a B r it is h  ship sha ll, w ith in  fo r ty -  
A “ * hours o f the te rm in a tio n  o f the voyage 

tr. ii?  l K>r* " 4lere Ihe voyage term inates, d e live r 
tne  “  p roper officer ” — as defined by eub- 

_ c ‘ 11 ° f  the said section— the am ount due on 
an ^° 1 ° *  w a8®s 38 shown in  the  de live ry  
u J u ‘>t. and sub ject to  any deductions allowed 
. 1 aei  .the section, to  any seaman be long ing  to  
b ®  ™ P  who has been le f t  beh ind  o u t o f the 
T t ,  S”  l Bl an|f 6 d u r in g  the course o f the voyage. 
sh '6 Sr,IK‘l la n t  was the m aster o f the B r it is h  
a l P , w h ich  s ta rted  on a voyage to  A u s tra lia  

u back in  Feb. 1916 and te rm ina ted  its  
(Ti ‘Va^ e a t T . in  June 1916. A m ong  the 
sn rn- M,’rs ° f  I f16 crew was one F ., and i t  was a 
Pecial te rm  o f the agreem ent made in  accord- 

18<u IV th  sect: 114 o f the M e rch a n t S h ip p in g  A c t 
**4 members o f the crew, w ith  the

F  Ĉ i 10n certa in  classes o f the crew  to  w h ich  
Wa u no t be lon8> were f °  he p a id  a 15 pe r cent.
_. a r bonus ove r and above the rates appearing  
ga ins t th e ir  names on the a rtic les  fo r  the 

^ vJ a8e o r d u r in g  the pe riod  o f the w a r, w hich 
t i o 1 te rm fnat;etf firs t, b u t “  in  cases of deser- 
1 a n d /o r  be ing  p a id  o ff abroad the above 
S »u ses. w i l l  be fo r fe ite d .”  F . deserted a t
Eri 1 ’ an<4 011 the re tu rn  o f the ship to 

g land the  appe llan t pa id  to the p rope r officer 
^ n a m e ly , the S uperin tenden t o f M e rca n tile  
un  V n<3 a t T -— the p ro p o rtio n  o f the  wages due 
b u t*0 w e tim e  o f desertion, a fte r deductions, 
t e n 10 no Pa r t  ° f  the bonus, as i t  was con- 
Slf/ te a  th a t the  bonus was n o t wages, b u t con- 
conf lon fo r  the  perform ances o f an  e n tire  
avirl cv't’ w h ich  co n tra c t had  been broken by F ., 
fe it  ,1 nnder the above te rm  F . had fo r- 
4 a n y - r ig h t  to  any share in  such bonus.

m fo rm a tio n  was la id  by  the respondent, the 
j n P®r  officer, aga inst the appe llan t, fo r  fa il-  
o f fk to  comp ly  w ith  the  prov is ions o f sect. 28 
■sum * -^et o f and the justices he ld  th a t the 
Was .IP n la ted fo r  as a bonus in  the agreem ent 
]u , w ages”  w ith in  the m eaning o f the 
tha t an* S h ip p in g  A cts o f 1894 and 1906, and 
a „  38 such wages i t  cou ld no t be fo r fe ite d  by 

PI.ripI‘ t  between the m aster and the seamen. 
] Sr . Justices acco rd ing ly  convicted the  appel-

H e ld , on appeal, th a t the decision o f the 
«ices was correct. (K . B . D iv . C t.) S he lfo rd  

• Vosey
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K IN G ’S B E N C H  D IV IS IO N .
Monday, Nov. 16,1914.

(Before A t k i n , J.)
F r a t e l l i  S o r r e n t in o  v. B u e r g e r , (a ) 

arter-party— Sale o f vessel a fte r date o f charter- 
pa rty— Tender o f vessel— Refusal o f charterers 
0 Load— Whether charter-party affected by sale.

\  l.he 15th Sept. 1913, a  vessel which fo rm erly  
^Longed to the cla im ants was chartered by the 
^P onden ts  to proceed to Odessa and load wheat 
Wh°l er 3ra ^n f or Rotterdam  or Hamburg. 

j . e the vessel was discharging, before pro- 
0 d ee8a> she was sold by the claimants, 

o du ly  notified the charterers o f the sale. She 
res l endcred f or loading a t Odessa, but the 

pondents, the charterers, refused to provide a 
Ug 3°- I n  a rb itra tio n  proceedings i t  was found  

- f a c t  tha t the claimants were ready and 
y ' * !  to perform  the ir contract, and tha t they 

Reid tendered the vessel. On a case stated :
_ > tha t while a p a rty  to a contract cannot so 

i t  as to make the assignee solely liable, he 
bu \  a rran9e f ° r  another person to discharge the 
v o i en contract, provided i t  does not in -
*» 1,6 i ^ e doing o f something which requires 
as lb  Perf ormance by him , and that, inasmuch 
p er 'le Pr °vision o f a ship d id  not require any 
theSOn<1̂  *1*111 on the p a r t  o f the o rig in a l owners, 
the Were entit le d  to sue upon i t ,  although 
thrn,™ lr>i i  onty ready to perform  i t  v icariously

^  °ugh the new owners o f the vessel.

*n form of a special case stated by an

®aPtembBreaS ^  a b e rth  con trac t dated the 15th o f 
and one thousand nine hundred and th irteen ,
8,8 the 0 “ ®tween P ra ta lli Sorrentino (there in  described 
®aergor ° 'VIlern o f the  steamship R osalia ) and E lias  
S c r ib e d an<̂  ^ ePer (the re ina fte r and here ina fter
8t;aaQ>8h' &p> cbarterers), i t  was agreed th a t the  said

as ordered to  Odessa, 
there l 0a’, Theodosia, o r Novoroasisk, one p o rt on ly , and 
and 0 aa ordered, from  one o r more shippers, a fu l l  
~~~—  Plete cargo o f wheat, (and or) gra in, (and or)

1 Reported by W . V. Ba l l , Esq., Barrister-at-Law.
V °b - K i n . ,  N i  s .

seed, fo r R otte rdam , W eser, o r H am burg , as ordered on 
sign ing b ills  o f lad ing. F re ig h t was to  be pa id a t the 
ra te  mentioned in  the  be rth  contraet.

2. B y  clause 4 o f the said be rth  con tract i t  was p ro 
vided th a t orders fo r the  load ing p o rt were to  be given 
a t Constantinople w ith in  ten  runn ing  hours o f the 
d ispa tch o f the cap ta in ’s telegram  n o tify in g  the  char
terers o f h is  a rr iva l, and th a t i f  the orders were no t 
given by the  charterers w ith in  the said ten  runn ing  
hours the  steamer was to  proceed to  Odessa Roads fo r 
orders, w h ich  were to  be g iven w ith in  s ix ru nn ing  hours 
o f a rr iv a l, Sundays on ly  excepted.

3. B y  clause 5 o f the Baid be rth  con trao t i t  was 
stipu la ted  th a t the charterers were no t bound to  load 
before the 1st Oct. then next (new sty le ), and th a t 
they were to  have the  op tion o f cancelling the con trac t 
i f  the steamer d id  no t a rrive  a t the  p o rt o f load ing and 
was no t ready as mentioned in  the  be rth  Contract on or 
before 6 p.m. on the 25 th October then next (new 
style).

4. B y  clause 21 o f the  said be rth  con trac t i t  was 
agreed th a t in  the  event o f any dispute a ris ing  under 
the  con trac t such dispute should be re ferred to  tw o 
a rb itra to rs  in  London, one to  be appointed by each of 
the  parties to  the  b e rth  con trac t w ith  power to  the 
a rb itra to rs  in  case o f disagreement to  appo in t an um pire 
whose aw ard should be fina l.

5. A nd whereas disputes d id  arise the  said F ra te lli 
Sorrentino d u ly  appointed M r. C. W . Gordon as th e ir 
a rb itra to r, and the  charterers d u ly  appointed M r. F . W . 
Tem perley as a rb itra to r on th e ir  behalf, and the  said 
tw o  a rb itra to rs  having been unable to  agree du ly  
appointed me, the undersigned Charles Thomas Gian- 
v il le  as um pire.

6. A nd  whereas on the  hearing o f the said reference 
bo th  parties applied to  me to  state a case fo r  the  opinion 
o f the  co u rt upon certa in  questions o f law  arising.

7. N ow  I ,  the  said Charles Thomas G lanville , having 
taken upon m yse lf the burden o f the said reference, and 
having  d u ly  considered the  evidence p u t before me do 
hereby make m y aw ard in  the fo rm  o f a special case fo r 
the  opin ion o f the co u rt as fo llo w s :—

8. A  tru e  copy o f the be rth  con irac t above referred 
to  and dated the 15th September 1913 is  hereto annexed 
and m ay be re ferred to  as p a rt o f th is  award.

9. On the  25 th September 1913 w h ils t the  steamship 
R osalia  was discharging a cargo of coal a t Venice the 
said F ra te ll i Sorrentino entered in to  a con tract 
fo r  the sale o f the Baid vessel to  the Sooieta 
Anonim a d i Navigazione A d ria tio a  (here inafter called 
the  A d ria tio a ) an Ita lia n  company dom iciled in  Venioe. 
The said con trac t contained the  fo llo w in g  olauses:—  
“  The sellers declare th a t the  steamer is chartered 
fro m  the  B lack  Sea to  R otte rdam  a t 12s. par un it, 
12s. 3d. fo r W eser, 12s. Gd. fo r  H am burg  w ith  the 
25 ch Oct. cancelling as per be rth  con trac t w hich w i l l  be 
handed over in  a few  days. . . .”  “  The buyers 
declare th a t they aooept fu l ly  the  execution o f the

B
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ch a rte r-pa rty  fo r  the B lack  Sea voyage to  one o f the 
porta as ordered on signing B /L  fo r  th e ir en tire  r is k  and 
advantage, undertak ing  every ob liga tion  re la tin g  
the re to .”  The be rth  con trac t or cha rte r-pa rty  so 
re fe rred  to  is  the  one now in  question.

10 The said con trac t also provided fo r  opening up 
fo r exam ination b y  the  A d ria t ic a  o f the  engines, bo ilers, 
and double bo ttom  o f the said steamship, and the 
A d r ia t ic a  were to  declare w ith in  tw e n ty -fo u r hours ot 
the  opening o f the  la s t double bo ttom  ce ll w hether they 
accepted the steamer o r no t, and i f  they d id  accept her, 
the  steamer thereupon beoame the  absolute p rope rty  o f
the  buyers. , ,

11. On the 4 th  O ct. the R osalia  was taken over by 
the  A d ria t ic a  a fte r the  com pletion o f the  discharge of 
he r coal cargo a t Venice.

12. A t  Venice the  steamer had her bo ile rs cleaned 
and repaired, and certa in  repairs were effected to  her 
engines, w h ich  ocoupied her s ix and a h a lf days a fte r the 
com pletion o f the  discharge. Such repairs were races- 
sary in  order to  p u t the  vessel in  a Beaworthy condition 
fo r  the intended voyage. I  find  as a fa c t i f  and so fa r  
as i t  m ay be m a te ria l th a t th is  delay was no t more than 
a reasonable delay fo r  the  e ffecting o f o rd ina ry  overhaul 
and repairs to  a steamship in  the  o rd ina ry  course o t 
business, and there was no unreasonable delay in  the 
vessel proceeding fro m  Venice to  fu lf i l  the said be rt
con trac t. „  ,  . . »

13. On the  11th Oct. the vessel sailed from  Venice to r 
Constantinople w ith  a v iew  to  fu lf i l l in g  the  be rth  
con trac t in  question, and he r departure was d u ly  
telegraphed to  the  charterers.

14. On the  11th Oct. Messrs. Jackson B rothers
and Cory, the  brokers ac ting  in  London on behalf ot 
F ra te ll i Sorrentino, Bent to  Messrs. H . L .  W ilb o u rn  and 
Co., the  representatives o f the  charterers in  London, a 
le tte r, o f w h ich  the  fo llow in g  is a tru e  copy : “  bn d e r 
ins truc tions from  Messrs. F ra te ll i Sorrentino, we hereby 
beg to  in fo rm  you th a t they have sold th e ir  steamship 
R osalia  to  Messrs. The Sooieta A d ria tica  de N avi- 
gazione, and th is  la tte r  firm  w i l l  ca rry  ou t the  term s o l 
the  cha rte r-pa rty  w ith  you dated 15 th  Sept. 1913, w h ich  
please note.”  _

15. On the  13th Oct. Messrs. H . L . V  llbou rn  and 
C o-w rote  to  Messrs. Jackson B rothers aad C ory a le tte r 
in  the fo llow in g  te rm s : “ W e are du ly  in  rece ip t ot 
you r le tte r o f the  11th  ins t., and in  rep ly  the re to  would 
say i t  seems to  us th a t Messrs. F ra te ll i Sorrentino have 
made no e ffo rt so fa r  to  perform  th e ir  con trac t and 
have now p u t i t  ou t o f th e ir  power so to  do, and our 
friends, Messrs. Buerger and Teper, do no t propose to  
en ter in to  fresh arrangements as to  th is  vessel. Apar^c 
from  th is , perhaps you can in fo rm  ns the  cause ot the 
ex trao rd ina ry  delay of the  steamship a t Venioe. We 
have been expecting fo r some tim e  past to  hear her
reported as passing Constantinople.”

16 On the  contents o f the last-m entioned le tte r 
being communicated to  F ra te ll i Sorrentino a,nd the 
A d ria tica , bo th  o f these parties protested against the 
charterers’ statements in  the le tte r above set ou t and 
insisted on the  con tract should be fu lfille d .

17. On the  15 th Oct. the  charterers agents in  
London w ro te  to  Messrs. Jackson B rothers and Cory th a t 
the y  considered th a t the con trac t was a t an end, and the  
charterers claim ed damages the re fo r and fo r  the  breach 
o f the con trac t on the p a rt o f the  owners to  proceed 
w ith  usual dispatch, and on the  same day the charterers 
offered to  load the  vessel on the be rth  con trac t a t a 
reduction  o f three  sh illings  per u n it  in
w h ich  am ount approxim ated ro ugh ly  to  the  ta l l  th a t 
had occurred in  the  Russian fre ig h t m a rke t between 
the  date o f the  be rth  con trac t and the 15th Oct.

18. The last-m entioned offer was no t accepted, and 
on the  19 th  O ct. the  vessel a rrived  a t Constantinople, 
and the master d u ly  cabled to  the  charterers fo r  orders, 
and having  received no re p ly  w ith in  the  tim e  allow ed by 
clause 4 o f the  be rth  con tract, proceeded to  Odessa

[K .B . D iv .

Roads and applied to  the charterers’ agents fo r orders 
there, and rece iv ing no orders w ith in  the tim e  lim ite d  by 
the be rth  con trac t, the  capta in made a fo rm a l pro test 
aga inst the  charterers and in fo rm ed the  A d ria tica , who 
then  chartered the vessel fo r  o ther employment.

19. I  find  as a fa c t th a t the  said vessel was du ly  
tendered under the  said be rth  c o n tra c t; th a t F ra te lli 
Sorrentino and the  A d ria tica  were a lw ays ready and 
w ill in g  to  do a l l  th in gs  necessary on th e ir  p a rt tow ards 
the  fu lfilm e n t o f the  said con trac t, and the said vessel 
was n o t loaded solely by  reason o f the charterers refusal

* °  20* Subject to  the  op in ion of the  co u rt on any 
question o f la w ,X ,fin d  th a t the charterers were g u ilty  
o f a breach o f the be rth  con trac t in  re fusing to  load the 
vessel as above set out.

21. X find  th a t the  damages w hich arose from  the said 
breach of con trac t amounted to  10121. 14s. 3d.

22. I f  and so fa r  as i t  m ay be m a te ria l X find  as a ta c t 
th a t ap a rt fro m  any question o f respons ib ility  under 
the sale con trac t to  the A d ria tica  the said F ra te ll i 
Sorrentino have no t suffered any pecuniary loss by 
reason of the  breach of con trac t, the  said loss having 
up to  the present fa llen  on the A d ria tica , fo r whose 
benefit and b y  whose sanction and approva l the 
a rb itra t io n  proceedings were b rough t b y  F ra te ll i

S°23. I  fu r th e r find  as a fa c t th a t the  charterers 
suffered no damages by  the delay a t Venice by the 
vessel executing repairs there as above stated.

24. The fo llow in g  po in ts  were raised b y  the  charterers 
before me as ra is in g  questions o f law  on w h ich  they 
desired the op in ion o f the  cou rt should be taken fi. 
T h a t by  the  sale o f the  said Bteamship F ra te ll i 
Sorrentino p u t i t  ou t o f th e ir  p o w e r  to  and were 
no t able to  perform  the oontraot. (u.) T h a t b y  reason 
o f the alleged assignment by  F ra te ll i Sorrentino to  the 
A d ria tica  o f the  be rth  note, the r ig h ts  o f F ra te lli 
Sorrentino under the  b e rth  note ceased. (m -) 1 “ 1*" 
F ra te ll i Sorrentino d id  n o t prove any damage, and th a t 
they have suffered none in  fac t. (iv .) T h a t as to  the 
ola im  made on the  ground th a t F ra te ll i Sorrentino may 
be liab le  to  the  A d ria tica  fo r  damages in  consequence ot 
the charterers’ re fusa l to  ca rry  ou t the  con trac t • (a) 
T h a t under the  con tract o f sale F ra te ll i S orrentino are 
no t liab le  to  the  A d ria tica  fo r  damages in  th is  connec
t io n  • (b) the  charterers cannot be held liab le  in  damages 
fo r a prospective c la im  ; and (c) th a t such damages are 
in  any event too  remote, (v.) T h a t w ith  regard to  the 
statem ent th a t F ra te ll i Sorrentino were c la im ing  as 
trustees fo r  and on beha lf o f the  A d ria tica , the 
charterers contended th a t they cou ld n o t do th is , they 
contended th a t the  A d ria t ic a  had no c la im  because 
there waB no assignment o f the  be rth  con trac t, ana 
th a t i f  there were an assignment no notioe was ever given 
o f the  assignment, and th a t i f  there were an assign
m ent and notioe th a t the be rth  con trao t was n o t assign
able so as to  b ind  the  charterers w ith o u t th e ir  as Bent, 
(v i.) The charterers also denied th a t any c la im  cou ld  be 
made by  F ra te ll i Sorrentino as trustees fo r the 
A d ria tica , because there was no con trac t between the 
A d ria tica  and the  charterers, and no submission to  
a rb itra te  between them , and th a t the umpire had no 
ju risd ic tio n  to  t r y  any dispute between the  A d ria t ic a  
and the  charterers. .

25. As desired I  have p u t the  whole o f these po in ts 
before the  cou rt fo r the  deoision o f any question o f lavv 
a ris ing  thereon, having  stated above m y find ings o 
fac t.

26. Subject to  the  op in ion of the cou rt on any ques- 
tions o f law  th a t may arise, I  aw ard th a t the  said 
F ra te ll i Sorrentino recover fro m  the  charterers the  saio 
sum of 10121. 14s. 3d. damages as above found, subject 
to  F ra te ll i Sorrentino producing to  the charterers an 
order b y  the  A d ria tica  to  pay the  am ount o f the  said 
aw ard by  the  said A d ria tica  or th e ir  agents o r a d is
charge b y  the  A d ria tica  fo r the  amount.
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do ^ ^ fa r th e r aw ard and d ire c t th a t the  charterers 
aw the  fscB and expenses of th is  reference and 

ard, am ounting to  1381. 12b. 6d., and th a t they also 
Ba'd 00s4s ° f  f*10 said F ra te ll i Sorrentino upon the  
e ilct reference, w hioh I  assess a t 421. I f  the said fees, 
Bain?’808’ an4 00Bf s are Pa‘d in  the  f irs t  instance by the 
„ " F r a te l l i  Sorrentino, they sha ll be en titled  to  recover 

1110 from  the  charterers.

a f f  f ile  cou rt should be o f the op in ion th a t m y 
hav k *D Par- is w rong and th a t the  aw ard should 
a e . een in  favour o f the  charterers, then (subject to  
t l i  . e° f ‘on o f the  co u rt to  the  con tra ry) I  d ire c t th a t 
the Bâ  a rb itra to rs ’ and um pires’ fees and expenses and 
am +°s4a ° f  the  charterers on the  reference, w h ich  last- 
b D l °ned costB I  assess a t 421., Bhall bo borne and pa id  
firs t i 84®9 * Sorrentino, and, i f  they Bhall be pa id  in  the  
s h a lllnstance b y  the charterers, th a t the charterers 

r be en titled  to  recover the  said am ount from  
i r a te lli Sorrentino.

As witness m y hand th is  th ird  day o f J u ly  1914.

—-Tb^' f° r the former owners of the vessel,
dent t,ma'n contention put forward by the respon
ses i “e4ore the arbitrator was that by selling the 
Do» former owners have put it  out of their 
tb .er t°  complete and fulfil their contract, and 
The 0°6y cannot therefore sue for its breach, 
brin .re®Pondents must show that there is a 
fact ^ 6 âw w^ich invalidates the findings of 
vica ’ P.arty to a contract can perform it  
obJt°u s ly  if it is not of an intimate personal 
t0 act®1-. Consequently the owners were entitled 
thro ^ k *4le ship would carry out the work 
tend'd t *le -^-driatica. [ A t k i n , J.—Is it con- 
i ’ra tn - the assignees should perform, or that 
tranf St Sorrentino are still the parties to the con- 
Sorre • umP're has found that Fratelli
duly j.nilno were ready and willing to perform and 
mad« ■ ^ere.  ̂*he vessel. Hence any claim must be 
abln cm *heir name, but their rights are enforce- 
D0 vl0r khe benefit of the Adriatica. [ A t k i n , J.— 
the Vv,U s,u8Sest  privity between the Adriatica and 
I t  , “arterers ?] No. Only an equitable right, 
assiovf never before been suggested that the 
charB men*i a ®h'P did not affect a current 
n°t ^T'Party. The death of a shipowner does 
c°ntr  ̂ f t  the charterer. [ A t k i n , J.—Is there a 
^ccon f * . ĥ® owner will remain owner ?] No.
of “«ruction of shipping companies is a matter 
date tb occurrence, but that does not invali- 

1 „  Pending charter-parties. In  B rit is h  
Q, Company v. Lea (42 L. T. Rep. 437; 5 
tiff8 wb1V' 449) waggons were let out by the plain- 
c°m’ a h° covenanted to keep them in repair. The 
b°UgL?y being wound-up voluntarily, those who 
ties. irom the liquidators took over the liabili- 
r®ht. Tf8,8 that the purchasers could recover 
ship' i t f  the shipowner, without selling the 
^Pt&inT ma4e a contract with a competent 
have bn 00 run it on the voyage, no objection couid 
deal w'Tb1 taken: [ A t k i n , J.—That case seems to 
0atabliDb ,,^ e liability of the assignor and to 
■d*8octV<» can « il l  sue.] Tolhurst v.
( 8 7  t cc* P o rtla nd  Cement Company L im ite d  
and ¿be r  ■ ? ,0P- 465: (1902) 2 K . B . 660) 
raise all Waggon Company case (sup.)
A oontr 1 f Points suggested by the respondents. 
does ” 1*° assigns the property and rights
contract r'd ° f  his obligations to the original 
enf0roe or. nor does he abandon his rights and can 
wiliin “em in his own name. Readiness and 
[-■Atk in  8r ^as never been found as a fact.

• " — In  a contract affecting a charter-

party may not the question of skill come in P] 
No.

M ackinnon, K.C. (Roche, K.C. with him) for 
the respondents, the charterers).—To formulate a 
principle is difficult. Can one who has promised 
to do certain work perform that work by a 
servant ? Tolhurst v. Associated P ortland  Cement 
Company (sup.) is difficult to understand, and it  
can be explained by saying that there was an 
implied contract to assent to a novation. That 
is an extreme case. In  par. 9 of the case the 
owners set out the charter, and declare that they 
accept it  fully. In  effect they abrogated their 
right to effect a novation. He referred to

B ra n d t v . D un lop , 93 L . T . Hep. 495 ; (1905) A . C. 
461.

The notice to the charterers, taken in conjunction 
with the contract with the Adriatica amounted 
to a statement that they were no longer respon
sible for the contract. The second point is that 
assignment cannot be allowed because the 
personal element comes in. P rim d  facie , if a 
man promises to do a thing, he promises to do it  
himself. He referred to

Anson on Contracts, 13th ed it., p . 232 ;
Kem p  v . Baerselman. 47 L . T . Eep. 454 ; (1906) 2 

K . B . 6 0 4 ;
S p lid t  v. Bowles, 1808, 10 E ast. 275 ;
Sorutton on C harter-Parties, a rt. 17 ;
Dimech  v. C orle tt, 12 Moo., P. C. 199.

There are elements in the personality of the ship
owner. I f  the principle of assignment contended 
for is admitted it  would be competent for every 
owner to sell his steamer against the charterer to 
a wholly incompetent manager. According to 
this charter-party the steamer must arrive in a 
seaworthy condition. Again, the credit of the 
captain and the owners is to some extent involved. 
Various payments, too, have to be made by the 
owners, while advances to the extent of 700J., or 
thereabouts, may have to be made by the captain. 
Finally, the personal element is introduced by the 
penalty clause.

R. A. W righ t in reply.—The main proposition 
has not been controverted. There is no principle 
of law which says that the umpire was wrong in 
his finding of fact. He referred to

W entw orth  v . Cock, 10 A . &  E . 4 2 ;
K e ith  v . Burrow s, 3 Asp. M a r. L a w  Cas. 481 

37 L .  T . Eep. 2 9 1 ; 2 A pp. Cas. 646.

A t k i n , J.—In  this case a question is raised 
as to what is the effect upon a charter-party 
of a sale by the owner of the ship at a date 
between the date of the charter-party and the 
date of the completion of the charter-party, the 
sale being a sale with the benefit of the charter- 
party to the purchasers. I t  certainly appears to 
be a very remarkable fact that there is no direct 
authority upon the point. I  have no doubt that 
this is so, because I  am satisfied, knowing as I  
do the learned counsol who are before me, that 
if there were any such authority it  would have 
been cited to me. Therefore I  have got to deal 
with this point upon general principles.

The facts as they appear in the case are that 
a contract of charter-party, or berth note, was 
entered into on the 15th Sept, between the 
claimants in the ease, Messrs. Fratelli Sorren
tino, and the charterers, Messrs. Buerger and
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Teper, that the ship Rosalia, which was then at 
or due at Venice to be discharged, should pro
ceed to Odessa and then load a cargo of wheat 
for Rotterdam or Hamburg. While the ship was 
discharging at Venice, Messrs. Fratelli Sorren
tino entered into a contract for the sale of the 
vessel to an Italian company; and it was pro
vided in the contract of sale as follows: “ The 
sellers declare that the Bteamer is chartered 
from the Black Sea to Rotterdam at the rates 
of freight given—with the 25th Oct. cancelling 
as per charter-party, which will be handed over in 
a few days, and they also declare that the whole 
crew is regularly insured with the Italian 
Maritime Syndicate until the end of this  ̂year, 
and the steamer with the Mutua Marittima 
Nazionale until the 18th Oct. next. The buyers 
declare that they accept fully the execution of 
the charter-party for the Black Sea voyage to one 
of the ports as ordered on signing bill of lading 
for their entire risk and advantage, undertaking 
every obligation relating thereto.” I t  appears that 
the ship was taken over on the 4th Oct, and on 
the 11th Oct. she set off on her voyage to Odessa. 
On the 11th Oct. this notice was given by the 
brokers, the representatives of the charterers. 
[His Lordship read the letters set out in pars. 14 
and 15 of the case, and continued :] In  fact the 
ship did arrive at Odessa, and the charterers did 
refuse to take up the vessel, freights having 
fallen in the meantime.

I  have to determine what the effect of that 
transaction of sale is on the charter-party. It  
appears to me that the law is clear that, under 
ordinary circumstances, a contracting party 
cannot assign a contract so as to relieve himself 
of the burdens of it. He cannot substitute for 
himself, against the consent of the other con
tracting party, a person who is to be under the 
same obligation to perform the contract. On the 
other hand, he can in most contracts, or in a 
great many contracts I  will say, enter into an 
arrangement by which some other person may 
perform for him as far as he is concerned, the 
obligations of the contract; and the other party 
will remain obliged to accept the performance, if 
it  is performance in accordance with the terms of 
the contract. But he will have the responsibility 
of his original contracting party for any breach 
that may happen, and he is not obliged to look to 
the person who is provided by the first person in 
any way to perform the obligations to him or be 
responsible for them.

I  think those principles are plainly set out in the 
judgment of the late Master of the Rolls, then Sir 
Richard Henn Collins, in the case of Tolhurst v. 
Associated P ortland  Cement M anufacturers (sup ). 
There are some contracts which a man has got 
to perform himself, which he cannot perform 
through an agent or through any person whom 
he, by any arrangement he likes to make, 
chooses to provide for that purpose. Such con
tracts are contracts which require in some 
special degree a personal performance by the 
contracting party. Such typical contracts would 
be a contract to paint a picture, write a play or a 
book. There are, of course, other contracts of a 
similar kind which can lie mentioned. Here, 
as I  understand the case, the original owners, 
Fratelli Sorrentino, do not suggest that theie 
has been a novation, so that the obligation to 
perform the charter was imposed upon the

purchasers. The claim for non-performance of 
the contract is made by them, and the argument 
that was adduced to me was adduced to me upon 
the footing that they remain liable to the 
charterers for the performance of the contract. 
A t the present moment I  am inclined to think 
that if  they had sought to put upon the charterers 
the obligation to have the charter-party per
formed by the purchasers and purchasers only, 
the charterers would bo justified in saying that 
that was a repudiation of the owner’s obligation 
under the charter-party. That view has not been 
put forward, and is not what I  have got to decide.

I  have got to decide the question whether, merely 
by the sale of the vessel, together with the 
obligation taken by the purchasers that they 
would undertake every obligation relating thereto, 
the original owners have precluded themselves 
from suing upon this contract. In  my opinion 
they have not" I  do not regard this contract as a 
contract involving a special personal obligation on 
the part of the shipowners. Obligations, no doubt, 
have got to be performed. The contract in fact 
is a contract that the steamer shall proceed to 
a port, and shall receive there from the shippers 
a cargo, and shall convey the cargo at that port on 
being paid freight at a certain rate. There are 
certain subsidiary provisions as to adjusting the 
payments that may arise between the parties, 
and a provision expressed, or if not expressed 
would be implied, that the steamer should be a 
seaworthy steamer. I t  appears to me that it  
is not a contract in which it could be said 
to be of the essence of the contract that the 
original owners should remain owners until the 
end of the contract. The cases that have 
been cited where a person was allowed to assign 
a coatract in the sense that though he had 
required performance to be given by somebody 
else the contract was still in existence, are the 
cases of the B r it is h  Waggon Company v. Lee 
(sup.) and Tolhurst v. Associated P ortland Cement 
Manufacturers (sup.). In  the B r it is h  Waggon case, 
the waggon company, who had let coal merchants 
waggons for a lump sum at a yearly rent, had 
agreed to keep thess waggons in repair. The 
original contracting party had in terms sold that 
contract to a different company, and had at the 
same time assigned their repairing stations, their 
means of repair, to the new company. Neverthe
less it was held that that was a clause of the 
contract which they could perform by somebody 
with whom they had entered into a contract; and 
that the original party was still bound by the 
contract, and bound to accept that performance, 
and that the original company Btill remained liable 
upon the contract. I t  appears to me that that is 
a much stronger ease than the case of a charter- 
party. I  certainly should be surprised to think 
that our law was of such a nature that a ship
owner, who had once entered into a binding 
engagement for his ship, whether by a voyage, 
charter-party, or a time charter-party, was pre
cluded from disposing of that ship, except at the 
risk of having the engagement declared at an end 
on the assumption that he had precluded himself 
from performing the contract. That is not my 
idea at all of what is in the contemplation of 
charterers or of shipowners.

I  do not think that it is necessary to deal with 
the case of Tolhurst (sup.) in the House of Lords. 
I t  may be that it goes further and suggests that
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O the cases I  have referred to, where the con
tact is not one that is of a specially personal 

„ .« « ta r ,  the obligations, as well as the benefits 
the contract can be assigned. I  myself doubt 

much whether that is the decision, but I  do 
°t think that the decision in the House of Lords 
ent further than the decision in the Court of 

^Ppeal, except in so far as it  said as a matter of 
procedure that the original contracting party who 

as claiming the benefit in that case need not be 
wh° i aS Party in tbe action. But in this case, 
oo * Pr.oceeds uPon the footing that the original 

” tra°ting party is suing, I  have no difficulty
Li coming to the conclusion that he is r'gnt.

Wolf k 8 -ea,id by Mr. Mackinnon that it  may very 
of ■ u?111 ^^6 case where there was an assignment 
b a s“ip that the obligations would be performed 
<iKr80meone very m“ch less able to carry out the 

‘Rations. Of course that may be so; but it  
kinri D0* aPPear i'0 me that considerations of that 
On °  i.are *n bhe contemplation of the parties. 
0 ,e knows that if the obligations are not carried 
oh .an<̂  if the ship were not sent there, the 
DaJz r?r would have his remedy. In  this 
of *t'CU ar case it is found that all the obligations 
in n tu °barter. party would have been carried out, 
We kbcr words, that both the vendor and purchaser 
,,A e ready and willing to perform the obligations 

T6l he contract.
ori • iug it, therefore, as being a claim by the 
that r  8bipowner against the charterers, I  think 
fcu tlley were not precluded from performing 
wi J t r a c t  merely by the transfer of the ship 
aw ,ae benefit of the charter-party, and that the 
stand arbitxator in this case ought to

a n d °(^ °rs ôr bbn shipowners, Parker, G arrett, 

Solicitors for the charterers, W. and W. Stocken.

pR o b a t e , D IV O R C E , A ND  A D M IR A L T Y  
D IV IS IO N .

P R I Z E  C O U R T .

Two

Oct. 12 and  15,1914.
(Before the Right H o d . Sir S. T .  E v a n s , 

President.)
T o m m i  ; T h e  R o t h e r s a n d . (a )

Ŝ P S— Transfer on eve o f war— Transfer 
c0»i an8itU— German company and E ng lish  
en Pany— E ng lish company composed o f alien  
t r n ^ \  shareholders — Bona fides — No v a lid
_* 8j er— Declaration o f London, arts. 55, 56, 57

seizure in  B r it is h  ports— Order fo r  detention.

t h e ^ ih ^  vesse ŝ on the high seas a t the time o f 
J } , . . ° - ° reah ° f  hostilities between Germany and  
Germ11 ^ e ^  ziug. 1914— belonging to a 
Were company and f ly in g  the German flag , 

Jor sale w h ils t at sea by the German 
h o ld '11'* ^0 an E ng lish company whose share- 
Paw?er*/were P la in ly Germans, the German com- 
shar i 8e( / being the holder o f nine-tenths o f the 

esj the offer was accepted. On the bth  
betuj J * i t ’ the day a fte r the declaration o f war 
iuereeen . reat B r ita in  and Germany, both vessels 
— ___seized and detained as p riz  is by the

( > Reported by J, a . Sp a ik k , Esq., Barrister-at-Law.

Collectors o f Customs in  the E ng lish ports at 
which they had arrived.

Held, tha t at the tim e o f seizure the two vessels 
were entitled to f ly  the Get man f la g ; that the 
flag  determined the ir n a t io n a lity ; tha t the 
alleged transfers in transitu were, under the 
circumstances, in v a lid , as pu rpo rting  to change 
the ownership o f the vessels as against captors, 
whether im m inent or actual belligerents; and that 
the vessels were therefore subject to detention in  
accordance w ith  the decision in  The Chile (12 
Asp. M ar. Law  Cas. 598; (1914) P. 212).

Quave, whether a registered company nom ina lly  
B rit is h , although consisting en tire ly  o f enemy 
shareholders, is able to be the owner o f a B r it is h  
ship.

T h e s e  were two cases in which two sailing vessels, 
alleged to be owned by an English registered 
company, were seized in British ports, at Graves
end and Kirkcaldy respectively, by the Collectors 
of Customs on the 5th Aug. 1914, the day after 
the declaration of war between Great Britain and 
Germany. Both vessels, which were the property 
of a German company, left German ports in the 
month of July 1914, and on the 1st Aug., when 
war was declared between Germany and Russia, 
communications took place between the German 
Company and the Norddeutsche Kraftfutter 
Gesellschaft, and the English company, the 
Sugar Fodder Company Limited, purporting to 
transfer the property in the vessels from the 
German to the English company. In  the English 
company there was not a single British share
holder, and of the 5001 shares taken up, 4500 
were held by the German company.

B u tle r Asp ina ll, K.C. and Bayner Goddard for 
the Crown in the case of the Tommi.

Bateson, K.C. and Bayner Goddard for the 
Crown in the case of the Bothersand.

La ing , K.C. and A rth u r  P ritcha rd  for the 
Sugar Fodder Company Limited, claiming damages 
for demurrage and all losses, costs, charges, and 
expenses incurred by reason of the detention of 
the vessels.

The facts and the arguments are sufficiently set 
out in the judgment, and the following cases 
were cited with respect to the national character 
of vessels:

The V ig ila n tia ,  Roscoe’s E ng lish  P r iz 3 Cases, 
vol. 1, 3 1 ; 1 Ch. Rob. 1 ;

The Vrow E lizabeth , Roscoe, vo l. 1, 409 ; 5 Ch. 
Rob. 4 ;

The Belvidere, Roscoe, vo l. 2, 183 ; 1 Dods. 353 ;
The A in a  (N o. 1), Roscoe, vo l. 2, 2 4 7 ; Spinks, 8 ;
The C aroline, Spinks, 252;
The B a ltica , Roscoe, vo l. 2, 628; 11 Moo. P. C. C. 

141.

The following are the articles of the Declaration 
of London referred to by the learned President:

55. The tra ns fe r o f an enemy vessel to  sl, ne u tra l 
flag, effected before the ou tbreak o f ho s tilitie s , is va lid , 
unless i t  is  proved th a t such transfe r was made in  order 
to  evade the consequences to  w hich an enemy vessel, 
as such, is exposed. There is, however, a presum ption, 
i f  the b i l l  o f sale is  no t on board a vossel w hich has lo s t 
her be lligeren t n a tio n a lity  less than  s ix ty  days before 
the ou tbreak o f h o s tilitie s , th a t the tra ns fe r is void. 
T h is  presum ption m ay be rebutted. W here the transfe r 
was effected more than  th i r t y  days before the ou tbreak 
o f hos tilitie s , there is an absolute presum ption th a t i t  is 
va lid  i f  i t  is unconditiona l, complete, and in  con fo rm ity
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w ith  the  laws o f the  countries concerned, and i f  i ts  
effect is  such th a t ne ithe r the  con tro l o f, no r the p ro fits  
a ris in g  from  the em ploym ent o f, the  vessel rem ain in  the 
same hands as before the  transfe r. I f ,  however, the 
vessel los t he r be llige ren t n a tio n a lity  less tha n  s ix ty  
days before the  ou tbreak o f h o s tilitie s  and i f  the  b i l l  o f 
sale is  no t on board, the  capture o f the vessel gives no 
r ig h t to  damages.

56. The transfe r o f an enemy vessel to  a neutra l 
Hag, effected a fte r the ou tbreak of h o s tilitie s , is  void, 
unlcsB i t  is proved th a t such tra ns fe r was no t made in  
order to  evade the  consequences to  w hich an onemy 
vessel, as such, is exposed. There , however, is  an 
absolute presum ption th a t a tra ns fo r is vo id— (1) I f  the 
tra ns fe r has been made du ring  a voyage o r in  a 
blockaded po rt. (2) I f  a  r ig h t  to  repurchase o r recover 
the  vessel is  reserved to  the vendor. (3) I f  the require
ments o f the m un ic ipa l law  governing the r ig h t to  f ly  
the  flag under w h ich  the vessel is  sa iling have no t been 
fu lfille d .

57. Subject to  the  provis ions respecting tra ns fe r to  
another flag, the  ne u tra l or enemy character o f a vessel 
is de term in f d by the  flag w h ich  she is  en titled  to  fly . 
The case where a n e u tra l vessel is  engaged in  a trade  
w h ich  is closed in  tim e  of peace remains outside the 
scope of, and is in  nowise affected by, th is  ru le .

Oct. 15.—The P r e s i d e n t .—In  each of these 
cases a claim is made as to the ownership of the 
vessels in question by the Sugar Fodder Company 
Limited, the vessels having been seized in British 
ports immediately after the outbreak of hostilities 
between Great Britain and Germany. The ships 
were owned by a German company, the Nord- 
deutscho Kraftfutter Gesellschaft, and some time 
in the month of July of the present year they left 
German ports. Both vessels were on the high 
seas on the 1st Aug., when war was declared 
between Germany and Russia, and it was on that 
date that the alleged transfer took place from the 
German company to the Sugar Fodder Com
pany. I t  is said that the ships were sold bond 
fide, and that a sufficient transfer took place from 
the original owners to the alleged new owners 
whilst the ships were in transit. I t  is necessary, 
therefore, to inquire into the whole of the circum
stances of this alleged transfer.

The first thing that the court knows of the 
negotiations between the parties is derived from 
the letter of the 31st July, a letter written by the 
English company to the German company, in 
which it is stated that “ if  the Tom m i should not 
arrive in time, we are going to land 100 tons at 
our wharf so that we may make sure of this 
100 tons should there be a European war. . . .
I f  your sailing vessels in case of war should be in 
this country, we think it would be advisable if the 
Sugar Fodder Company bought the same so that 
they should not be captured by any other nation.” 
On the 1st Aug. there is another letter written by 
the English company to the German company, in 
which this passage occurs: “ The Tom m i, we now 
see, left Cuxhaven on the 28th ult. Should the 
Tom m i arrive here and war have broken out, we 
will take tho Tom m i as well as the Rothersand 
over for our account, but we are not quito certain 
whether this transaction will stand good, as both 
vessels are registered at Hamburg.” That letter 
shows very plainly that the writer of it  had a very 
clear appreciation of what the law was or was 
likely to be. On tho same day, after the letter of 
the 1st Aug. was written, the following telegram 
was received by the English company from the 
Gorman company : '* Aug. 1,1311—Wo soil you

T om m i for 30,000 marks and Rothersand for 
35,000 marks. W ire acceptance.” I  do not know 
whether that is an offer to sell or a direction from 
a director in Hamburg to the director in this 
country, saying, “ You must take it that this 
company sells whether you like it  or not, and 
your company buys the Tom m i for 30,000 and the 
Rothersand for 35,000 marks, and you must wire 
acceptance.” Whatever may be the proper reading 
of that telegram, an acceptance was. in fact, sent 
immediately on the 1st Aug. by Mr. Gunthor, 
acting on bohalf of the English company.

On the 1st Aug., a3 I  have already said, war 
broke out between Germany and Russia. The 
transactions between the two companies took 
place upon that day, and it is obvious that in any 
event they took place when war was imminent. 
War was not declared between this country and 
Germany until the 4th Aug., and therefore on the 
1st Aug. Great Britain was a neutral country.
I  have grave doubts myself whether there was not 
an apprehension in the mind of Mr. Gunther, 
and I  have graver doubt whether there was not 
an apprehension in the mind of Mr. Schrader in 
Hamburg as to the imminence of war between 
Germany and this country at the time. However, I  
do not think that it  is necessary for the purpose 
of deciding the matter to show that they had the 
possibility of war between thiB country and Ger
many in their minds. The transfer which is 
alleged to have taken place was a transfer to 
defeat the right of an imminent belligerent. 
Russia, or any other belligerent, would have had 
the right to capture these vessels at sea if they 
had remained German. The question is whether 
such a transfer can be made so as to defeat the 
right of belligerents at that time, because that is 
the test which has to be applied. Of course, if 
Eugland became a belligerent, she had the right 
to seize these ships in port as belonging to a State 
at war with her.

There are three heads under which the case can 
be considered: First, whatever may be the result 
properly to be attributed to thi« alleged transfer, 
it  is said that the vessels were sailing under the 
German flag on the 5th Aug., and that therefore 
the German flag proves their nationality, and that 
they must therefore be taken to be German and 
subject to seizure by this country on the 5th Aug. 
I t  is perfectly clear that if a ship does sail under 
a particular flag, unless there are very special 
reasons, she enjoys the protection of the country 
whose flag she flies, and she is regarded as belong
ing to the State whose flag she carries. Mr. Laing 
says that there is a distinction to be drawn in 
considering this part of the case between a cap
ture at sea and seizure in port. I t  does not 
matter in the slightest degree whether the flag 
was actually flying and hoisted at the mast. The 
question is, what flag the vessel was entitled to 
fly, and in my view there is no distinction upon 
this part of the case between a ship captured at 
sea and a ship seized in port. Tho law, as it  is 
understood, which says that tho nationality of a 
ship depends upon the flag, was adopted in the 
Declaration of London by the parties thereto, as 
is shown by art. 57, to which there is an interest
ing note written by M. Renault. The flag which 
these vessels were entitled to fly at the time of 
their seizure was the German flag, and they could

I not at that time, if they ever could during the 
war, supposing tho transfor was valid, have the
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to tty the British flag. Therefore, if there 
t w n*u ° ^ er point in the ease, I  think the fact 

at tae vessels were flying the German flag is 
to entitle them to be regarded as the 
of capture.

•the second question is whether this transfer 
Rs valid, and I  have come to the conclusion, 

. early, for the purpose of the Prize Court, that 
was not a valid transfer at all. I f  it  was 

oeasary to decide—and I  do not think that it is 
suffi ' *rans êr was incomplete, that is a 
B 7 ll?‘ent answer ; but if  it was necessary I  could 
t ".ring myself to believe it was a bond fide  
th ¿t1! ownership. I t  was hardly more

an this. “ We understand you over there, and 
jL a understand us over here; our companies are 
tenfh3̂  oonnected. We in Germany own nine- 
w i the shares in the British company; if 
al - r “Teaks out, whoever the belligerent is, let these 
is th oalled British ships.” I  think that that 
fro 116 r6a  ̂ su*58t;ance ° f  the transaction. Apart 

-  that, much more is needed to transfer a 
ev i.n transit when war has been declared or 
D ?. waen war is imminent than was done in this 
oft i a r  case. Naturally, these matters have 

en been considered in Prize Courts, but it  is 
for m,

the explained
me to say that the principles are 

in two cases, one dealing with
'f-Ro and the other with the ship itself— 

Pi.-16 ?,’ r̂ le ^ an Frederick  (Roscoe’s English 
Ca8es, vol. 1, 434; 5 Ch. Rob. 128) and The 

] 41)hca (Roscoe, vol. 2, 028; 11 Moo. P. C. C.

oupi J, ^ave stated the correct principles which 
of th1 10 aPPhed, I  need not go into the details 
as t  6 V *  P°‘nt out that nothing was arranged 
to wt W len the purchase money was to be paid, as 
it j len the completion was to take place, or that 
was n° j fdi0wn that any satisfactory arrangement 

the British company that they and 
ho person who is said to have bought the

pin. i. ’ hamely, Mr. Gunther, should become the
Lndon61'8' Apart fr° m the Declaration of
th6 n°a.(arts. 55 and 5G), and whatever alteration 
Baid aration may make in the law, it cannot be 
tran f ^  artificial periods of time for the 
Ratio *' veeseis agreed upon by the various 
Parti DSi Can •*Je f ° und in any decision of any 
Thpv°Ular Ciize Court belonging to any country, 
to sk are convenient, but I  refer to art3. 55 and 56 
hiUst ^  that the basis of the whole thing 
the that the transfer was not made to avoid 
«UnoCOnT fi u“  to which the enemy vessel 
the k® transferred might be exposed by
®venf 10n any belligerent, and (2) that in any 
the t ’. 6Ten a.fter 3 lapse of time like thirty days, 
me ’ fa c t io n  mu8t have been completed, not 
execuf- letters or telegrams passing, but by the 
c0ni i I?n ° f  the formal documents necessary to 
of anv 9 i.^6 title. In  this case there is an absence 
sion ?i8uch documents. I  have come to the conclu- 
tian'sf re ôre’ w’thout any doubt that this alleged 
re "as n° t  valid, and that these ships
Couri \ , aH purposes connected with the Prize 

A s  th  rm a n  ® h ips.
I  will ■ e, P°iut has been argued by Mr. Laing, 
as to 3r  “ ‘ ice in passing that the provisions 
cult t.W u n ProPerty passes, which are very diffi- 
l;iw . 0 determine when dealing with municipal 
ohia-‘ ® ['ct regarded as being anything like con- 
when ‘pdeed, are hardly looked upon at all— 

a Prize Court is determining what was the

character of a vessel at a particular time. I t  is 
quite clear in many cases that both the ships and 
the cargoes of ships which might very well be 
said to pass under municipal law would be subject 
to seizure and capture under prize law. These 
technicalities have not been allowed to bind 
decisions in the Prize Courts. They have been 
treated rather as a gossamer to be brushed aside, 
and the Prize Court regards the essentials of any 
transaction and tries to arrive at the realities of 
the case.

The third branch of the case is this—the two 
companies, English and German, were most 
intimately connected. I t  must not be assumed, 
even supposing that I  was in favour of Mr. Laing 
on the first two points, that I  should decide in 
this case, even if the English company became 
the purchasers, that these vessels were immune 
from seizure. The English company consists of 
six shareholders only. One of them was Mr. 
Rudolph Schrader, the director in Germany, who 
affected to sell the ships. The German company 
owns 4500 out of the 5001 shares of the English 
company—that is nine out of every ten shares 
are owned by the German company, and there is 
not a single shareholder in the English company 
of British nationality. In  fact they are all citizens 
of the German Empire. The policy of our muni
cipal law is that no foreign subject may own any 
share in a British ship. That is provided by the 
Merchant Shipping Act of 1894. I t  is no doubt 
the case that a company registered in this country 
under the Companies Acts is a separate entity 
(see Salomon v. Salomon and Co., 75 L. T. Rep. 
426; (1897) A. C. 22), and such a company may 
own a ship. Whether a company consisting 
entirely of aliens can own a British ship is a ques
tion which probably has never arisen and has 
never, therefore, been decided. I  am not sitting 
here dealing with municipal law, and therefore 
I  am not called upon to decide that question, but 
I  do not want it  to be assumed that the Prize 
Court could not say, looking at the realities of 
this thing, that even if the transfer had been 
completed and if the shareholders in the British 
company became the purchasers, these vessels 
ought to be regarded as German ships. I  am not 
deciding this question, but as the matter has been 
discussed I  have thought it desirable to say what 
I  have done. In  the result the claim of this com
pany must be rejected, and I  make an order for 
the detention of these ships, the Tom m i and the 
llo thersand, as in the case of The Chile (12 Asp. 
Mar. Law Cas. 598; (1914) P. 212).

[The learned President, on the application of 
Mr. Bateson, made an order that the freight of 
the llo thersand  in the hands of the Collector of 
Customs should be paid into Court.]

Solicitor for the Crown, Treasury S o lic ito r. 
Solicitor for the Sugar Podder Company 

Limited, IF. B . J. H ickm an.



8 MARITIME LAW OASES.
P b i z b  O t . ]  T h b  R o u m a n i a n . _______________[ P b i z b  O t .

Nov. 23, 24, and Dec. 7, 1914.
(Before the Right Hon. Sir S. T. E v a n s , 

President.)
T h e  R o u m a n i a n , (a )

B r it is h  sh ip— Enemy cargo— Cargo shipped before 
outbreak o f w a r— S h ip  in  B r it is h  po rt— Cargo 
transferred to quay— Seizure— B ig h t o f con
demnation—  “  I n  p o r t ” — Me a n in g o f term — 
Charges— Demurrage.

A  cargo o f petroleum o il in  bulk, owned by a 
German company, was shipped on board a B r it is h  
vessel which sailed fro m  a neu tra l po rt fo r  a 
German destination before the outbreak o f 
hostilities between Great B r ita in  and Germany. 
W hilst on its  voyage the ship was directed to 
proceed to a B r it is h  po rt, where the o il was 
discharged in to  the tanks o f a B r it is h  company 
owning the w harf. When the greater po rtion  o f 
the o il had been discharged, the officer o f the 
Customs gave notice to the master o f the vessel 
tha t the whole o f the cargo o f o il was placed 
under detention, not only tha t which was s t i l l  in  
the vessel, but also tha t which had already been 
pumped in to  the tanks. The Crown claimed the 
whole as prize and asked fo r  the condemnation o f 
the o il. The cargo owners objected on the ground  
tha t the tanks were “ on la n d ”  and not “ in  
p o rt,”  and that the m atter was no t w ith in  the 
ju r is d ic tio n  o f the Prize Court.

Held, tha t the tanks were, in  effect, o il warehouses, 
and tha t warehouses were included in  the 
defin ition  o f a “ po rt ”  ;  tha t the whole o f the oil, 
whether in  the tanks or on board the ship, was 
m aritim e  prize as the property o f the enemy ;  and 
tha t the P rize C ourt had au tho rity  to condemn i t  
as such.

Held, also, thg t as the company owning the o il was 
registered and had its  p r in c ip a l place o f businets 
in  Germany, i t  must be treated as an alien enemy 
even though the m a jo rity  o f the shareholders were 
the subjects o f neu tra l or a llied  countries.

T h i s  was a case in which the Crown asked for 
the condemnation of the cargo, the property of a n 
alien enemy, carried in the British ship tbe 
Roum anian, which was loaded at a neutral port 
before the outbreak of war between Great Britain 
and Germany.

The cargo consisted of 6264 tons of petroleum 
and was shipped in the Roum anian  at Port 
Arthur, Texas, in the United States of America, 
in July 1914. The oil was the property of the 
Europäische Petroleum Union of Bremen, in 
Germany, and but for the outbreak of hostilities 
it  would have been landed at Hamburg. On the 
14th Aug., however, the Roum anian  called at 
Dartmouth for orders, and thence she proceeded 
to Purfleet instead of to Hamburg. On her 
arrival at Purfleet the oil was pumped into the 
tanks of the British Petroleum Company as 
wharfingers, and whilst the pumping process was 
proceeding and before the whole of the oil had 
been taken from the vessel, it  was seized by the 
Customs authorities and claimed as lawful prize. 
The owners resisted tne claim on the ground that 
the seizure was made on land and not either in 
port or on the high seas. Other claims were put 
forward by the Petroleum Steamship Company, 
the owners of the R oum anian , for freight, 
demurrage, and other matters which are noted in

(a) Reported by J. A. Slater , Esq.. Barrtster-at-Law.

the judgment, and by the British Petroleum 
Company for their charges as wharfingers.

The Attorney-General (Sir J. Simon, K.C.) and 
T. Mathew  for the Crown.—There was no doubt 
that this oil was enemy property. The Europäische 
Petroleum Union was clearly a German company, 
and it was immaterial that the majority of the 
shareholders should be the subjects of a neutral 
country. I t  was the nationality of the company 
and not of the individuals composing the same 
thathadtobe considered. Then.asenemyproperty, 
it  was liable to seizure. Whilst the oil was on 
board the vessel no question could arise as to this 
point. I t  was suggested that because the greater 
portion had been transferred to the shore there 
was a difference. This was incorrect. The wharf 
and the quay with the water go to make up the 
port. To hold otherwise would make it possible 
for enemy goods, when a vessel was in port, to be 
thrown on to the quay and thus to escape the 
jurisdiction of the Prize Court. See

Le Gaiux v. Eden, 2 Doug. 594 ;
The Rebeckah, Eoscoe’s E ng lish  P rize Cases, vo l. 1, 

118 ; 1 Ch. Eob. 227 ;
Forem an  v . Free F ishers o f W hits tab le , 21 L . T . 

Eep. 804 ; L . Eep. 4 H . L . 266.

As to the claims for freight and wharfingers’ 
charges, the Crown would pay those without 
admitting their legal liability to do so. Almost 
the whole of the shares in the British Petroleum 
Company and the Petrolenm Steamship Company 
were held by the Europäische Petroleum Union, 
but the Crown was prepared to treat both of 
them as British companies. As to demurrage, 
although the Roum anian  was delayed six days at 
Dartmouth, it  was to her advantage that she 
oalled there and received fresh orders instead 
of endeavouring to proceed direct to Hamburg. 
This was a claim which the Crown could not 
admit.

M aurice H i l l ,  K.C., Balloch, and Dunlop  for 
claimants. — The Crown should make some 
allowance on the ground of demurrage, as what 
happened was really the usage of the vessel as a 
warehouse for the captor. Expenses of this 
character were always allowed. Bee

The Hoop, Eosooe’s E ng lish  P rize Cases, vo l. 1, 
104 ; 1 Ch. Eob. 196 ;

The Juno, Bosooe, vo l. 1, 202 ; 2 Ch. Eob. 120;
The Bremen Flügge, Eoecoe, vo l. 1, 856 ; 4 Ch. E rb . 

90 ;
The H enrick  and M a ria ,  Eoaooe, vo l. 1, 339 ; 4 Cb. 

Eob. 43 ;
The V ryheid , Eoaooe, vo l. 1, 1 3 ; H . &  M . 188.

As to the claim for condemnation, a very clear 
distinction was to be made between enemy goods 
on land and those on water, and a hard-and-fast 
line should be drawn. Nearly the whole of the 
oil had passed into the possession of the British 
Petroleum Company before any action at all was 
taken by the Customs authorities. The cargo 
was almost completely on land. The Prize 
Court, therefore, had no jurisdiction over it. 
They cited

The Ooster Eems, 1 Ch. Eob. 2 8 4n .;
The Two Friends, Eoaooe, vo l. 1, 130 ; 1 Ch. Eob. 

2 7 1 ;
The H offnung (No. 3), Eoscoe, vo l. 1, 583 ; 6 Ch. 

Eob. 383 ;
The Charlotte, Eoaooe, vo l. 1, 5 8 5 n .; 6 Ch. E ob. 

3 8 6 n .;
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Brow n  v. Ü. 8. A ., 8 C ranch, 110;
L in d o  v . Rodney, 2 Doug. 61 3n .;
The B anda  and K irw ee B ooty, 14 L . T . Eep. 293 • 

L . Eep. 1 A . & E . 109.

T. Mathew  in reply.
Cur. adv. vult.

,, ? ec- 7.—The P r e s i d e n t . — The question in 
>s case concerns the cargo of the steamship 

r f i  wh‘c  ̂ consisted of 6264 tons of
tK n d Petr° leum oil in bulk. I t  was shipped on 

R oum anian  at Port Arthur, Texas. The 
omtnercial documents are in evidence. Without 

¡Y.lnS into detail, it is sufficient to say that the 
ipment took place before the outbreak of the 

ar, and that the cargo of oil was destined for 
amburg. A t all times material for this 
ciBion the oil was the property of a German 

ompany. A t all material times, therefore, the 
was the property of enemy subjects. As 

, emy property it is claimed by the Crown as 
lo keen seized on behalf of the Crown as 
iRwful prize.

the  ̂other hand, the German company 
s claim that it could not lawfully be so
oiiZe<t* an<3, alternatively, that a portion of the 
t a n t * 1̂  had already been discharged into oil 
m, as on shore could not lawfully be so seized. 

ere are other claims by the owners of the 
amahip for freight and other charges and 

fo~ 8 .  a°d  also by the proprietors of the tanks 
wbQ chai’ges and expenses due to them as 

arnngers. These latter claims have to some 
tent been dealt with by consent, and will be 
Posed of at the end of this judgment, 

t  ,  8 main question arises upon the claim put 
*ard by the owners of the oil. Three limited 

Win fanies come iHtc the history of the case. I  
i tor convenience sake now describe them, and 

^ " a r d s  refer to them by shorter titles. They

Europäische Petroleum Union Gesell- 
su. . b M .B.H. of Bremen. Neutral bodies and 
in Ju- 18 are shareholders to a considerable extent 
in “1B company. I t  is a corporate body duly 
Su ?5Porat'ed under the laws of Germany, and as 
ju  entered an appearance in these proceedings, 
con r.®,wa.8 some discussion in argument as to its 
Was ltUr?0n’ but it  was not really denied that it 
Co a Lerman company. I t  clearly is. This 
comPany P shall hereafter refer to as “ the German 
° j  0pany-” They were the owners of the cargo

The Petroleum Steamship Company Limited. 
ratn'!iCOmpa,ny was an English company incorpo- 
The*1 Under the Companies Acts 1908 and 1913. 
the pVas  ̂ maj ority of the shares were owned by 
s h a Ä an comPany> but there were also English 
Uesn 0l<*ers and English directors, and its busi- 

on m this country. This com- 
cotnn ,ah hereafter refer to as “ the steamship 
shin Dny ,> They were the owners of the steam- 

M Roumanian.
The British Petroleum Company Limited. 
8ecnn!fme romarks apply as in the case of the 
cotnn comPany- This was also an English 
. pany, and is hereafter referred to as “ the 
°wnB°0aiiPany'” They ware wharfingers, and the 
har) u S 08 the tanks into which some of the oil 

Th 6n diacharged.
I  w iif material facts are substantially undisputed, 

state them shortly. While the Roumanian 
X I I I ,  N. S.

was on her voyage on the high seas, the secretary 
of Lloyd’s wrote to the managers for the steam
ship company that the Lords Commissioners of 
the Admiralty had suggested that in the national 
interest the Roum anian , which, according to 
Lloyd’s records, was then on her way to Hamburg, 
should be diverted to a port of the United 
Kingdom. When the vessel had reached the 
English Channel her master (Mr. Ross), on or 
about the 14th Aug., received instructions from 
her owners througn Lloyd’s signal station at 
Prawle Point to proceed to Dartmouth for orders. 
The vessel was accordingly put into Dartmouth, 
arriving there apparently on the 14th Aug. There 
she remained for several days, when she was 
ordered to proceed to London. She arrived at 
Purfleet on the 21st Aug., and was moored at 
the tank company’s wharf at noon of that day. 
The discharge of the oil into the tanks of the 
tank company by means of pumps and connecting 
pipes was immediately begun.

Information has in such cases to be given, and 
was in this case given, by the shipbrokers to the 
Custom House officer of the arrival of the steam
ship, in order that the oil may be tested for the 
purpose of ascertaining whether the particular 
oil is subject to duty or not. The Custom House 
officer does not release oil cargo until he 
has tested it  and ascertained whether duty 
is payable on it  or not. The officer visited 
the steamer at Purfleet on the 21st Aug. 
about 4 p.m. Some of the oil had already been 
discharged. He tested a sample taken from one 
of the ship s tanks with the specific gravity 
instrument. I t  was somewhere near the dutiable 
line, so he took away a sample to be tested in the 
laboratory of the Custom House. He again went 
to the vessel at 3.30 p.m. on the next day and 
took another sample, this time from the discharg
ing pipe. He did not receive the test note from 
the Custom House analyst until the 24th Aug. 
Meantime, on the 22nd Aug. (about 7 p.m.), a 
letter was delivered on board the steamer from 
the Custom House officer at Gravesend, of which 
the following is a copy: “ Custom House, Graves
end, 22.8.14.—To the Master, 8.8. Roumanian, 
Purfleet.—Sir.—I  have to inform you that your 
cargo, consisting of about 6264 tons of refined 
petroleum oil, is placed under detention.—Your 
obedient servant, H . B u r r e l l , senr.”

This was the seizure, by one of the special war 
staff of the Customs on behalf of the Crown, of 
the cargo as prize. A t this time, in round figures, 
4800 tons had been discharged from the vessel 
into the tanks, and 1400 tons still remained in the 
vessel. To complete the story, the test note 
afterwards given on the 24th Aug. showed that the 
oil was of a quality admitted free of duty. The 
Customs officer first referred to deposed that 
until the cargo is certified free of duty it  is still 
regarded as being in the charge of the Customs, 
and an offence against the revenue laws would 
have been committed if any delivery had taken 
place before.

As to the quantity of 1400 tons which remained 
in the ship, it  is quite clear that, by international 
law, it was confiscable as prize on board a ship 
which arrived in port after the outbreak of hos
tilities. In  the claim the German owners invoke 
the Hague Convention No. Y I.  But the Hague 
Convention is not applicable at all in this case. 
I f  the case is regarded as analogous to that of an

C
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enemy cargo on board an enemy ship under 
arts. 3 and 4 of the Convention, in any event 
German subjects could not found any claim 
under those articles, because Germany declined to 
agree to them and is not a party to them.

But the main and important question contested 
between the Crown and the claimants was whether 
the 4800 tons already discharged and in the tanks 
of the tank company were confiscable as prize and 
droits of Admiralty. The broad foundation of 
the argument for the German company was that 
this oil was on land, and that enemy property on 
land cannot be seized as prize. The tanks were 
contiguous to the tank company’s wharf where 
th6 ship was moored, and were used in conjunction 
with the wharf for dealing with oil cargoes. 
Their distance from the wharf was between 100 
and 150 yards.

This important question may be approached 
from two aspects. In  the first place, was the oil 
in the tanks on land as this phrase has been used 
in international law ; or was it still in port for the 
purpose of applying the principles of seizure of 
enemy property in port F Secondly, even if in 
strictness it was on land, was it  in the circnm- 
stances of this case immune from seizure and free 
from confiscation in a Court of Prize ? Before 
dealing particularly with these two questions, it 
would be helpful to look at the whole subject 
more generally. According to the practice of 
former times and according to the views held by 
some of the most revered and authoritative inter
national jurists, all enemy property on land as 
well as on sea and in ports, creeks, and rivers 
could be captnred and confiscated. But from 
time to time, by special treaties, and subsequently 
by the mitigation of rules considered to operate 
harshly on enemy owners of private properties, 
capture of such properties on land has been 
avoided and has fallen into desuetude.

The present position is well stated in H all’s 
International Law (6th edit., p. 435), where it is 
said: “ Upon the whole, although, subject to the 
qualification made with reference to territorial 
waters (i.e., excepting property entering territorial 
waters after the commencement of the war, see 
p. 431), the seizure by a belligerent of property 
within his jurisdiction would be entirely opposed 
to the drift of modern opinion and practice, the 
contrary usage, so far as personal property is 
concerned, was until lately too partial in its appli
cation, and has covered a larger field for too short 
a time to enable appropriation to be forbidden on 
the ground of custom as a matter of strict law ; 
and as it  is sanctioned by the general legal rule, a 
special rule of immunity can be established by 
custom alone. For the present, therefore, it 
cannot be said that a belligerent does a distinctly 
illegal act in confiscating such personal property 
of his enemies existing within his jurisdiction as 
is not secured upon the public fa ith ; but the 
absence of any instance of confiscation in the 
more recent European wars, no less than the 
common interests of all nations and present feel
ing, warrant a confident hope that the dying right 
will never again be put in force, and that it  will 
soon be wholly extinguished by disuse.”

I t  ought, however, to be borne in mind—which, 
indeed, is often forgotten—that a potent factor 
and a beneficent object in the mitigation of the 
severity of land seizure was the desirability of 
Baving from confiscation the property of citizens

of an enemy State which was already in the 
belligerent country at the outbreak of war. A  
beginning was made by exempting moneys lent 
by individuals of an enemy State to a belligerent 
State. Then real and immovable property was 
made an exception, at first from absolute con
fiscation, and later from sequestration of its 
income. Then came treaties allowing time for 
the withdrawal of mercantile property from a 
belligerent country at the outbreak of war.

Hall, in the work to which I  have already referred 
(see p. 434), speaks of this advance and the reasons 
for it  as follows:—“ The custom which has 
become general of allowing the subjects of a 
hostile State to reside within the territory of a 
belligerent during good behaviour brings with it 
as a necessary consequence the security of their 
property within the jurisdiction, other than that 
coming into territorial waters, and indirectly 
therefore it  has done much to foster a usage of 
non-confiscation ; but as it  is not itself strictly 
obligatory, it  cannot confer an obligatory,force, 
and the treaties which contain stipulations in 
the matter, though numerous, are far from 
binding all civilised countries even to allow time 
for the withdrawal of mercantile property.”

I  have before had occasion to refer to a note by 
Mr. Dana in his edition of Wheaton (8th edition, 
1866). I t  not only deals admirably with the 
distinction between seizure on land and capture 
at sea, but it  also gives prominence to the reasons 
why “ maritime merchandise” and “ cargoes” 
should be differently regarded, without, as I  
think, making a qualification that the “ mer
chandise ” or “ cargoes ” must be actually afloat 
at the time of the seizure. However this may be, 
I  make no apology for citing the passage, as con
taining considerations worthy of being noted in 
connection with the present case. I t  is as 
follows:— “ Note 171. —  Distinction between
Enemy’s Property at Sea and on Land.—W ar is 
the exercise of force by bodies politic for the 
purpose of coercion. Modern civilisation has 
recognised certain modes of coercion as justifiable. 
Their exercise upon material interests is prefer
able to acts of force upon the person. Where 
private property is taken, it  is because it is of 
such a character or so situated as to make its 
capture a justifiable means of coercing the Power 
with which we are war. I f  the hostile Power has 
an interest in the property which is available to 
him for the purposes of war, that fact makes it 
p r im a  fac ie  a subject of capture. The enemy has 
such an interest in all convertible and mercantile 
property within his control, or belonging to 
persons who are living under his control, 
whether it be on land or at sea; for it  is 
a subject of taxation, contribution, and con
fiscation. The humanity and policy of modern 
times have abstained from the taking of private 
property, not liable to direct use in war, when on 
land. Some of the reasons for this are the infinite 
varieties of the character of such property, from 
things almost sacred to those purely merchant
able ; the difficulty of discriminating among these 
varieties; the need of much of it to support the 
life of non-combatant persons and of animals; 
the unlimited range of places and objects that 
would be open to the m ilitary; and the moral 
dangers attending searches and captures in house
holds and among non-combatants. But, on the 
high seas, these reasons do not apply. Strictly
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Personal effects are not taken. Cargoes are 
usually purely merchandise. Merchandise sent 
to Bea is sent voluntarily; embarked by merchants 
?.n an enterprise of profit, taking the risks of war; 
lts Value is usually capable of compensation in 
m°uey, and may be protected by insurance; it  is 
®  custody of men trained and paid for the 
purpose; and the sea, upon which it is sent, is 
res omnium, the common field of war as well as of 
P i e r c e .  The purpose of maritime commerce 
*s the enriching of the owner by the transit over 
his common field, and it is the usual object of 

revenue to the Power under whose Government 
ue owner resides. The matter may then be 

summed up thus: Merchandise, whether embarked 
pon the sea or found on land, in which the 
ostile Power has some interest for purposes of 
aL re p rim a  facie  a Bubject of capture. Vessels 

Of cargoes are usually of that character,
r the infinite varieties of property on shore, 

°me are of this character, and some not. There 
are very serious objections, of a moral and 
^conomical nature, to subjecting all property on 
and to military seizure. These objections have 
.eeI* bought sufficient to reverse the p r im a  facie  

9^ capture. To merchandise at sea these 
lections apply with so little force that the 

Pnma f ac{e right of capture remains ” : (Dana’s 
Wheaton, p. 451).
ca ”  6 B.*art accordingly in considering the present 

se with the broad proposition that all enemy 
{jr°P®rty—ships and cargoes—may after the out- 

eak of war be captured ju re  be lli on the sea or 
rivers, ports, and harbours of this country. 
ere are other captures which can be made, but 

„ ®8e u° not concern the present case. A ll such 
onl k68 are tr 'ed *n *’ne Prize Court, and can 
bv y c°ndemned in this court. In  days gone 
bef °0nsta^  contests and quarrels were waged 

ween the common law courts and the Court of 
lattmira’ty aS ^ e  .iurisdiction claimed by the 
p ®r 1° deal with causes civil and marine in 

ts> harbours, rivers, or creeks within the body 
a„ ai c„ounty which the common law courts 

could only be tried at law. But the 
Co f 1Ĉ °n and exclusive jurisdiction of the 

rp̂  ° f  Admiralty in Prize was never doubted, 
or i*6. nat ure the ground of the action—prize 
hut 0t Pr'ze—not only authorises the Prize Court, 
Man ~x<dude8 the common law ” : (per Lord 
fun d in U n d o  v. Rodney, ub i sup.). These 
aji ?tions of the Prize Court have now been 
cont t *"° *'n'8 division of the High Court, and 
Inn es“  between the various divisions can no monger occur.
A c t s con8idered, however, that the Judicature 
whickc n° t fender unnecessary the commission 
be • . a<J been issued by the Crown at the

. n8 of each war ; and accordingly a eom- 
war 1.°n 'vas issued at the beginning of the present 
ol^ ’ 10* t  think, the same operative terms as the 
is “ ^“'V'iesions. By this commission the court 
of anH ĥorised and required to take cognisance 
CaDtii ]udicially *° proceed upon all manner of 
veL , re8’ 60>zures, prizes, and reprisals of all ships, 
to he S’ and S°°ds that are or shall be taken, and 
to t-k^1" and determine the same; and according 
a°d thC0UrS6 Admiralty and the law of nations, 
time k  ̂ Mantes, rules, and regulations for the 
c°ndemIIlgiin ôrce ’n fhat behalf, to adjudge and 
belong ? a  ̂ 8Ui’dl Ŝ ’PS> vessels, and goods as shall 

8 to the German Empire or to tho citizens

or subjects thereof, or to any other persons 
inhabiting within any of the countries, territories, 
or dominions of the said German Empire, which 
shall be brought before you for trial and condem
nation.” A separate commission was issued in 
reference to Austria-Hungary.

As Lord Mansfield said in L ind o  v. Rodney 
[ub i sup.), “ The commission does not say— upon 
the sea. I t  does not say—goods in tho ship.
‘ Reprisals ’ is the most general word that can be 
used” ; and he proceeded : “ In  causes civil and 
marine, to give jurisdiction to the Court of 
Admiralty (by which he meant the ordinary juris
diction of the court), the libel must allege the 
cause of suit to be done upon the high sea, and, 
therefore, if that had been the intention of the 
commission, or the rule of law, it would certainly 
have been so expressed in the commission.”

Now, in this case the steamship Roumanian, 
from the moment of the outbreak of war, carried 
an enemy cargo. This cargo as such was subject 
to capture or seizure as prize, either on the high 
seas, or after the arrival of the vessel in port. The 
vessel was not bound to come into a port of 
this country. But she was in a dilemma. Her 
cargo was destined for and consigned to the 
port of Hamburg by the joint operation of 
the charter-party and the bill of lading. To 
deliver the cargo at Hamburg was forbidden; 
that would be trading and having intercourse 
with the enemy. To remain at sea was not 
practicable. I f  she proceeded to any other 
country’s port, or, indeed, wherever she proceeded 
at sea, she was liable to be captured by a German 
cruiser. I f  that had happened, she might have 
been taken to Hamburg, and the German com
pany might have secured their cargo; and the 
enemy State might capture the vessel herself 
into the bargain. Of course, those responsible 
for the vessel were quite right in diverting her 
into a port of this country.

Now, examine the consequences relating to the 
cargo and its owners. As the vessel came, and 
properly came, into a British port she could not 
help bringing the oil laden in her into the port 
too, unless she previously pumped it into the sea. 
She was not bound .to do that. Apart from the 
labour and waste of it, she might have looked 
forward in hope to securing her freight out of the 
cargo.

But, if I  may personify the cargo for a moment, 
I  would ask, what right of entry had it into this 
country ? What right had it to expect protection 
in this country at someone’s care and expense, for 
the sake of its owners ? Its owners could not 
have ordered its delivery to anyone here on their 
behalf; no one could have accepted its delivery 
for them, as that would be against the law. i t  
may be that the shipowners could have exercised 
their lien for freight by selling it, or part of it, if 
it had not been seized, but they do not purport to 
do so. I t  was delivered—no, that is an ambiguous 
term— 4800 tons of it  were pumped into the tanks ; 
and there it  was, subject to some kind of tacit 
understanding as to the lien for freight. I t  was a 
sort of n u lliu s  bona.

I t  came into the port as maritime merchandise 
of the enemy, subject to seizure, and in my 
opinion the whole of it  remained such until it 
was actually formally seized on behalf of the 
Grown on the 22nd Aug. I  cannot Bee how or by 
what process the portion of it which was at one
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end of the pipe in the tanks on shore had ceased 
to be seizable enemy cargo any more than the 
portion remaining in the ship at the other end 
had. In  my opinion, the view that one part was 
seized in port and the other on land and not in 
port would be pedantic and erroneous.

But, in deference to the arguments upon the 
points raised, I  must deal with them, and with 
the cases cited, to which a few other cases will be 
added. I t  was strenuously argued, as to the 
4800 tons, that the seizure was on land as dis
tinguished from in port and therefore that this 
court had no jurisdiction over it as prize. The 
word “ port ” may bear different meanings in 
different connections. In  relation to enemy 
goods—by their nature the subject of naval prize 
when at sea after the commencement of the war 
—I  think the word “ port ” has a meaning 
extended beyond the part of the port covered with 
water in which a ship carrying the goods would 
be afloat. Indeed, counsel for the German owners 
conceded that a wharf alongside would come 
within the “ port ” in this sense, although it would 
be strictly “ on land.” I  fail to see what difference 
the 100 yards from the edge of the wharf ought 
to make.

Sir Matthew Hale, in his De Portibus Maris, 
describes “ ports ” and “ creeks ” as follows : “ A  
port is a haven, and somewhat more. First.—I t  
is a place for arriving and unlading of ships or 
vessels. Second.—I t  hath a superinduction of a 
civil signature upon it, somewhat of franchise 
and privilege, as shall be shown. Third.—I t  hath 
a v ille  or city or borough, that is the caput portus, 
for the receipt of mariners and merchants, and the 
securing and vending of their goods and victualling 
their ships. So that a port is qu id  aggregatum, 
consisting of somewhat that is natural, viz., an 
access of the sea whereby ships may conveniently 
come, safe situation against winds where they 
may safely lye, and a good shore where they may 
well unlade; something that is artificial, as keys 
and wharfs and cranes and warehouses and 
houses of common receipt; and something that is 
civil, viz., privileges and franchises, ju s  appli- 
candi, ju s  mercati, and divers other additaments 
given to it  by civil authority. . . .  A creek 
is of two kinds, viz., creeks of the sea, and creeks 
of ports. The former sort are such little inlets of 
the sea, whether within the precinct or extent of 
a port or without, which are narrow little passages 
and have shore of either side of them. The latter, 
viz., creeks of ports, are by kind of civil 
denomination such. They are such, that though 
possibly for their extent and situation they 
might be ports, yet they are either members of 
or dependent upon other ports. And it began 
thus. The King could not conveniently have a 
customer and comptroller in every port or haven. 
But these custom officers were fixed at some 
eminent port; and the smaller adjacent ports 
became by that means creeks, or appendants of 
that where these custom officers were placed ” : 
(Hargrave’s Law Tracts, pp. 46,47, 48).

I t  will be observed that “ warehouses ” are 
expressly included in the definition of port. And 
the tank company’s tanks in the present case 
could not be placed in a category higher than, or 
different from, warehouses. The tanks are oil 
warehouses. The Ooster Eems (ubi sup.) and The 
Two Friends  (ub i sup.) were referred to. The 
facts in this case were quito different. Of The

Ooster Eems (ub i sup.) Lord Stowell said in 
The Two Friends (ub i sup.) “  that those goods had 
never been taken on the high seas, they had only 
passed in the way of civil bailment on delivery 
into civil hands, and were afterwards arrested on 
shore as prize.” And in The Two Friends (ub i 
sup.) Lord Stowell would not accede to the argu
ment that the goods, being on shore, were out of 
the jurisdiction of the Court of Admiralty in 
prize. The concluding paragraph of his judg
ment is as follows : “ But the present case is
radically bottomed in prize; and, if so, all the 
consequences of prize will follow. I f  the goods 
are removed before proceedings are commenced, 
they are still liable to be called in by a monition. 
A different way has been taken in this case by a 
personal monition, as more convenient to the 
parties proceeded against. On the whole, I  am 
of opinion that the English seamen are entitled 
to redress here; that these goods being matter 
of prize, even that part which had been landed, 
are subject to the jurisdiction of this court, and 
I  shall therefore overrule the protest.”

That -was a case of salvage on recapture when 
part of the salved cargo had been landed before 
the suit was instituted. Nothing in these cases, 
in my opinion, precludes the claim of the Crown 
in the present case.

Counsel for the German company also cited 
The Hoffnung (No. 3) (ubi sup.) and The Charlotte, 
note to the same case (ubi sup.). The former was 
a case where, before seizure at the outbreak of 
hostilities, a part of the cargo had already been 
sold, and had been applied to the reparation of 
the vessel also before the seizure. The decision 
was that the captors could not claim average 
against the ship on account of the cargo so sold 
and applied. In  the latter case the court held 
that the proceeds of part of the cargo already 
sold and delivered before it  was even 
subject to seizure were not amenable to the 
jurisdiction of the Prize Court. I t  does not 
seem to me that either of these decisions can 
assist the claim of the German owners in the 
present case.

The other authority referred to was the well- 
known case of B row n  v. United States (ub i sup.). 
In  the District Court it was tried before Story, J., 
and is there reported as The Cargo o f the Ship  
Emulous (1 Gallison, 563). Story, J. also sat in 
the Supreme Court on the appeal, and was one 
of the dissenting judges. I t  is an interesting 
and illuminating case. The subject-matter was 
some timber which had been British property 
carried on an American ship, and which had been 
landed and put into a salt water creek (which was 
not navigable, although the tide ebbed and flowed 
there), some twelve months before the seizure. 
About five months after it  was landed it had been 
sold to the claimant Brown. I t  was in that 
position at the commencement of hostilities 
between the United States and Great Britain, and 
was seized afterwards.

The ultimate and actual decision was that the 
property was on land, and was found on land at 
the commencement of hostilities, and that there
fore it  could not be condemned as enemy property 
without a legislative Act of Congress authorising 
its confiscation. Of course, the decision is not 
binding on this court. I t  would be open to this 
court, if it  deemed fit, to accept the guidance of 
the judgment of Story, J., who was so groat an
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authority on Prize Law, even in preference to 
that of the very eminent Chief Justice.
. Bat I  refrain from attempting to weigh the 
judgments. I  only desire to emphasise the fact 
that the ground of the decision was that the 
Property was not only found in fact to be seized 
on land, but especially that it  was found within 
th» territory of the belligerent at the commence- 
uient of hostilitities, and, further, to call attention 
“? what Story, J. conceived to be conceded by the 
supreme Court if  the property in question had 
oeen brought to where it was after war had 
broken out. A t p. 151 (8 Craneh) this learned 
Judge said : “ The opinion of my brethren seems 
ro admit that the effect of hostilities is to confer 
ull the rights which war confers; and it seems 
tacitly to concede that by virtue of the declaration 
°f war the executive would have a right to seize 
onemies’ property which should actually come 
within our territory during the war.” And at 
P- _ 151 again, he said that he understood the 
opinion of the court to proceed upon the tacit 
acknowledgment that the executive might seize 
and confiscate property (and I  think he intended 
.0 mclude the property in question) if it had come 

l° uthe 00untry since the war.
1 have now dealt with the cases which were 

oited. There are a few others to which I  think 
well to call attention. One, called “ 1253 bags 

t rice, and 103 casks of rice,” arising in the 
°urse of the American Civil War, was heard in 

Pr'ze in the District Court of New York : (Blatch- 
rord’s Prize Cases, 1861-1865, p. 211). As I  have 
just been dealing with the case of Brow n  v. United  

*aies (uh i sup!), I  will first take from the judg- 
ent of Batts, j .  a passage to show what he 

unsidereq to be the effect of that decision : “ The 
Cclaration upon the merits in Brow n  v. United 
uies (ub i sup.) went upon the principle that the 

0 0tny property there seized was landed in this 
_ untry before the war commenced between 
liafu and and the United States, and that it  was not 
la b ° *"° eapture as prize in the absence of positive 
co  ̂ i^korising its seizure. The majority of the 
verf v.Wh° ad°pted that doctrine did not contro- 
tli -e declaration of the Circuit Court, declaring 
^ 9 suit to be of a prize character, nor the his- 
Urf 'md juridical fact that the practice of the 
a j 1 .d States courts is governed by the rules of 
I t  ' U'alty 'aw disclosed in the English reports, 
d; 1? very clear that in England the prize juris- 
tk tlon does not depend upon locality, but upon 
th0««bject-matter.”

“e, part of the case before Betts, J., which, 
Bo U8u not strictly relevant, may help to throw 
wl -6ungbt upon the case now before me, is that 
c a r d e a l t  with the “ 103 casks of rice.” This 
f0 ® j  Was not water-borne when seized, but was 
Co stored in a warehouse in the enemy’s 
jq -T^yi and captured there by launches of a 
Pres 6 i ®*-a*es vessel. “ The question specially 
law en®d was whether the seizure on land was in 
Ca a niaritime capture.” I t  was held in that 
fan/ , ependent, no doubt, upon its particular 

°t8> that it  was.
C o s h e r  case is The Tha lia , in the Supreme 
Pri, ef Prize in Japan : (Russian and Japanese 
vees°] f ases 1904-1905, vol. 2, p. 116). There a 
a g®,1 belonging to Russian citizens was in itself 
ahoth car8°> because it had been laden upon 
dry j Qr,vessel, and so conveyed to a place near a 

1 °ck in Japan to undorgo repairs. I t  was

placed on dry land near the repairing dock, and 
was there before the outbreak of hostilities. I t  
was held to be, by reason of its character, a 
maritime prize and subject to capture and 
confiscation.

I  now finally desire to refer to some cases in 
this country, which are not reported. They are 
noted in a most valuable and elaborate report in 
MS., which was drawn up by Mr. Rothery, a 
former registrar of the Court of Admiralty during 
the Crimean War, and presented to one of our 
public departments in 1857. I t  represents two or 
three years’ labour, and shows scrupulous care 
and great skill and learning. Its chief object was 
to ascertain bow and to what extent captors had 
been rewarded for prizes taken. I  could wish it 
were accessible in print to those interested in 
these subjects. That, also, is the opinion of Mr. 
Roscoe, the registrar, through whose kindness I  
have become acquainted with it. In  perusing 
it I  have come across the following cases of 
interest bearing upon the question now before the 
court.

One related to a seizure effected at Ramsgate. 
The following is the extract from the MS. Report: 
“ I t  is that of the French vessel M a rie  Anne 
(Warrant No. 97). I t  appears from the Ring’s 
Proctor’s report in this case bearing date the 
26th Feb. 1805 (Treasury No. 1028) that on the 
breaking out of hostilities with France on the 
16th May 1803, John Friend, of Ramsgate, in the 
county of Kent, shipbuilder, having obtained 
information that a ship called the M arie  Anne 
(then under repair in his own yard at Ramsgate) 
and certain parts of the cargo thereof, which had 
been landed and deposited in warehouses, were 
French property, seized the said ship and goods, 
as being the property of His Majesty’s enemies, 
and with great difficulty obtained the papers and 
documents belonging to the ship and cargo from 
the merchants, in whose hands the same had 
been deposited, and took the master and other 
necessary witnesses to Deal and caused them to 
undergo their examinations before the proper 
commissioners there, in order that the said ship 
and goods might be legally brought to adjudica
tion. The result of these proceedings was that 
the ship and cargo were condemned as droits of 
Admiralty, and after payment of all expenses 
realised the sum of 26671. Is. 8d. Upon an 
application being subsequently made for a grant 
the King’s Proctor reported that a grant of 4001. 
would be a liberal reward to Mr. John Friend for 
his services.’’ Accordingly a grant to that extent 
was made, thus giving the seizer somewhat less 
than one-sixth of the proceeds.

This is a case directly in point, as the cargo 
seized had been landed and deposited in ware-
h 0 U 8 6 8 .

The next case is The B e r lin  Johannes (Warrant 
No. 77). The extract is as follows . ‘‘ I t  appears 
from the warrant in this case that the marshal 
of the Admiralty had received information that 
the B e rlin  Johannes then lying in the River 
Thames, which had arrived from Rotterdam with 
a cargo of Geneva, was enemy’s property. He 
accordingly seized her, but at that time the 
greater part of the cargo had been discharged. 
Proceedings were commenced in the Court of 
Admiralty, when it transpired that the ship had 
formerly belonged to British subjects, and was 
accordingly restored to them on payment to the
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marshal o£ one-sixth part of the value, that being 
the usual proportion paid to non-combatant 
persons in case of recapture. The cargo, however, 
proved to be enemy’s property and was accord
ingly condemned as droits of Admiralty, and 
on being sold realised the sum of 5041. 9s. 7d. 
This warrant grants tc the marshal one-sixth of 
the proceeds ‘ as an encouragement for his 
vigilance and attention.’ ”

I  have tried, but not yet succeeded, to obtain 
the original papers in this case in order to see 
whether the part of the cargo which had been 
discharged was condemned. I  see no reason to 
doubt that it  was, because if any distinction was 
made between the part discharged and the part 
not discharged, that would almost certainly have 
been mentioned in the report.

The next case is that of The Venus (Warrants 
Nos. 220 and 221). The extract from the report 
is as follows : “ I t  appears from the warrants in 
this case that William Davies, the master of the 
British vessel Venus, whilst bound on a voyage to 
Hamburg with a cargo, which he had taken on 
board at Genoa and other ports, received informa
tion that war had broken out between Prance and 
England, and he accordingly put into the port of 
Plymouth, not only for the safety of his own 
vessel, but also to ascertain the nature of the 
cargo which he had on board, and which he 
believed to be French. He accordingly commu
nicated his suspicions to George Eastlake, the 
receiver of Admiralty droits at Plymouth, who 
ordered the same to be seized. The result was 
that the ship and a considerable part of the cargo 
were restored, but the remainder of the cargo, 
proving to be enemy’s property, was condemned 
as droits of Admiralty, and realised the sum 
of 531i. 18«. 8d. after payment of all expenses. 
On an application, the Crown granted fifty 
guineas as a reward to the master of the 
Venus in consideration of his conduct in the 
matter, and 100 guineas to Mr. Eastlake in 
consideration of his having seized the ship and 
cargo at his own risk. The two grants together 
were between a third and a fourth of the net 
proceeds.”

I  have set out this case because, in the action 
of the master in bringing his vessel into a 
British port, there is a close resemblance to the 
course of events resulting in the Roum anian  
being diverted to Dartmouth and Purfleet; and 
also because it shows that enemy oargoes in 
British vessels were condemned. Counsel for the 
claimants intimated that he would have argued 
that in such a case the goods were not confiscable, 
but for the fact that I  have in previous cases in 
this court decided the contrary.

There is one other matter to which I  wish to 
refer before stating my conclusions. I t  may be 
suggested that even if the oil in the tanks were 
confiscable as enemy property on land, it  is not 
the subject of prize within the jurisdiction of the 
Prize Court. While I  think it is, I  cannot see 
what advantage would accrue to the German 
company, especially in these days when all the 
divisions are parts of one High Court, if the 
questions arising were admitted (if they could 
be admitted) to be decided in a common law or 
other court in this country. To adopt a 
metaphor employed by Lord Stowell, it  would 
be but to make a change of postures on an 
uneasy bed.

Applying what appears to me to be the prin
ciples of the law of nations to the facts of the 
present case, 1 have after full consideration come 
to the conclusion that the whole of the oil cargo 
of the Roum anian  was maritime prize, subject to 
seizure as and where it was, both on board and in 
the tanks; that the case falls within the jurisdic
tion of this court; that the portion in the tanks 
was seizable even if they have to be regarded 
strictly as being on land as distinguished from 
the port; but also that the tanks were within 
the port; and that all the oil was seized, and law
fully seized, by the Customs officers on behalf of 
the Crown, and must be condemned to the Crown 
as prize in the Crown’s rights to droits of 
Admiralty. I  decide, therefore, against the 
claim of the German company, and decree con
demnation of the whole cargo.

There remain the money claims of the shipping 
company and of the tank company. The legal 
liability of the captors for freight is not to be 
decided in this case, but the Attorney-General 
for the Crown, without admitting liability, has 
assented to the payment of what is determined to 
be reasonable.

(1) As to the claim for freight, by consent the 
Crown will pay what is decided by the registrar 
and merchants to be the reasonable amount to be 
determined on the principle of pro ra ta  itin e ris . 
The question of amount is accordingly referred to 
the registrar and merchants.

(2) As to the charges for landing and storing 
in the tanks, the Crown also assent to payment, 
either to the shipping company or to the tank 
company (whichever may be entitled), of the 
proper sums to be ascertained also by reference 
to the registrar and merchants.

(3) The claims for demurrage at Dartmouth and 
for coal consumed are disallowed.

(4) The Port of London dues are to be paid by 
the captorsi

(5) The claim for inspecting cargo is assented 
to by the Crown and is allowed.

(6) The claim for interest is disallowed.
(7) The claims for insurance stand over. Liberty 

to the claimants to apply in respect of them.
As to the suggestion made by the Attorney- 

General that the amount of the claims which are 
allowed should not be paid over till further order, 
I  see no reason why the amounts when ascertained 
should not be at once paid to the claimants, upon 
the understanding, or upon a guaranteed under
taking if applied for by the Crown, that no part 
of the money should be handed over to enemy 
subjects. There will be liberty to the Crown to 
apply as to this.

Leave to appeal to the Privy Council will 
he granted, but I  shall refuse to restrain the 
Crown from selling the oil pending the hearing of 
the appeal.

Solicitor for the Crown, Treasury S olic ito r.
Solicitors for the claimants, Ince, Colt, Ince, 

and Roscoe.
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Nov. 30 and Dec. 14,1914.
(Before th e  Right Hon. Sir S. T. E v a n s , 

President.)
T h e  J u n o , (a)

B ritish  ship— Enemy goods— Interruption  of voyage 
— Seizure of goods—Condemnation— Claim  for 
freight— Allowance of part of freight— Princip le  
to be applied— Calculation of amount to be allowed 

Rule to be followed.
Where cargo, the property of an alien enemy, is  

seized on board a B ritish  vessel and condemned as 
law fu l prize, the shipowners are entitled to claim  
from the Crown such a sum as is  fa ir  and reason
able under a ll the circumstances. T h is  amount is  
to be ascertained by reference to the registrar and 
Merchants, and in  fix ing the amount regard must 
be had to the rate of freight agreed upon, the extent 
to which the voyage has been made, the costs 
Incurred before the date of the seizure, and the 
benefit accruing to the cargo from  the actual 
carriage. I n  the absence of any special circum
stances, no sum is to be allowed for delay or 
Convenience arising to the ship and the ship
owners from  any diversion during the contem
plated voyage or from  any detention for the 
Purposes of the capture.

iH is  was a case in which a claim was made by 
ae Bristol Steam Navigation Company, the
’̂ Bsrs of the steamship Juno, a British ship, 

respect to freight due upon a contract to 
arry certain goods from Bristol to Amsterdam, 
“e goods being destined nlimately for alien

and

d in Germany. The Juno, after leaving
th^8*0 ’̂ *n a  ̂ Swansea and the goods were 
Bere seized and afterwards condemned. The 

mpany also claimed for other expenses 
08868 arising out of the seizure.

Bateson, K.C. and Balloch  for the Grown. 
Bun lop  for the claimants.

_ T^e learned President condemned the goods as 
andtuanci reserved judgment as to the freight 

“ the other claims raised, 
i« end the arguments sufficiently appear

‘ he judgment. Cur. adv. vu lt.

r  Bee.
•'Uno

14.—The P r e s i d e n t .—The steamship 
ci Is a British vessel. I t  belongs to the 
T ; ln?anta, the Bristol Steam Navigation Company 
or.®1' . ' On the 28th July 1914 certain cargoes 
8tr Sl®ttng of (1) red earth; (2) tin alloy; (3) 
B r i t  i ore’ were shipped on board the Juno  at 
for °  '• ^he cargoes were destined ultimately 
Vo Various  ̂places in Germany, but the sea 
Aft destination in each case was Amsterdam. 
, er leaving Bristol the vessel called at Swansea 

ld other cargo. She finished her loading 
6 oo the 1st Aug., and was then ready to 

lech? a 0n her voyage. Her owners, however, 
com i; delay her departure owing to fear of

f t  load 
th e re

r a t i o n s  on the Continent.
°{ kue the vessel still lay at Swansea, the cargo 
20th a earth waB se‘z0d as enemy goods on the 
strnnt- aud the cargoes of tin alloy and 

Otium ore on thn 24.t,h A ncr. Tn these nro- 
age I  have a

prize. Thereupon the steamship com-

oeed' 0ie on th® 24th Aug. In  these pro
as la*0» 8i * kave already condemned these cargoes 

^tul prize. Therermnn the steamship com-
doQ̂ .’ as owners of the vessel, claimed the freight 

|IQ respect of the goods, and other expenses 
- —-_0ssea resulting from the seizure. This claim

“ ' s p o r te d  by J. A  Sla t e s , Esq., B arris te ra t-Law .

is the matter remaining for adjudication. The 
claim as originally put forward has been amended. 
I  accept the final affidavit of M r. Taylor, the 
manager of the company (sworn on the 25th Nov. 
last), in proof of the arrangements and circum
stances under which the goods were shipped, and 
therefore I  need not discuss various questions which 
were argued as to the contracts of affreightment 
and bills of lading. The claim as amended is set 
out in par. 10 of the affidavit.

The company claim the full freight as having 
become due on shipment. Alternatively, they 
claim the full sum, because, “ although the goods 
were only carried from Bristol to Swansea, the 
detention of the ship at Swansea, owing to having 
the goods on board, cost the company more than 
if  the Juno  had performed the voyage in the 
ordinary course.” They also claim extra costs of 
discharging and shifting the goods at Swansea. 
Various reported oases were referred to in argu
ment which related to claims by captors of ships 
for freight against owners of cargoes; and to 
claims by shipowners for freight against captors 
or seizers of cargoes. These were all cases of 
neutral vessels. In  none of them were British 
ships concerned, and counsel for the claimants 
said he had not been able to find any cases 
relating to British vessels dealing with the same 
subject. The position of the sea-carrying com
merce of this country was very different 100 years 
and fifty years ago from that of our own day. 
I  have only come across one case reported in the 
English Prize Court affecting a British vessel 
in which somewhat similar questions arose ; but 
that was a case between the owners of a ship 
captured, and afterwards recaptured, and the 
owners of cargo, and not between shipowners and 
captors. The case is that of The Friends  (Roscoe’s 
English Prize Cases, vol. 2, 48; Edw. 246). I  
have considered all the other cases. I t  would be 
wrong to say that their consideration has not 
been helpful. Nevertheless, they are not decisions 
on the points now before me.

The questions which I  have to determine in the 
present case are p r im x  im pressionis; they come 
before the court for decision for the first time, so 
far as I  am aware. While there are no rules cf 
law or decisions to bind or to guide the court, the 
problems can, I  think, be solved without great 
difficulty by a rational application of fair and 
equitable considerations. The Prize Court has 
always claimed to exercise equitable jurisdiction, 
using that term in its broadest sense and not in 
its more technical Chancery meaning.

Counsel for the claimants contended that they 
were entitled to the full freight for two reasons:
(1) because by the contracts the freights were due 
on shipment; and (2) because, as in the case of 
neutral ships in former days, capture was said to 
be regarded as delivery, and full freight was given 
to neutral shipowners, and so it should now be 
given to British shipowners.

For the Crown it was contended that no freight 
should be allowed, or, if  any, not the whole 
freight, because an incapacity attached to the 
ship in the present case, as she was prevented by 
law from performing her contract to deliver the 
goods to the consignees, and because the non
completion of the voyage was not due to the 
“ incapacity of the cargo to proceed.”

The short answer to the first contention of the 
claimants is that there is no contract to which the
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court can look which is applicable to the existing 
facts. This court has no concern, touching the 
matter now in question, with the contracts 
between the shipowners and the shippers or 
cargo-owners. Whatever claim the shipowners 
may have under their contracts is not taken away 
by the decision of this court. By the very facts of 
the situation the shipowners could not perform 
their contract by carrying the enemy goods to 
their destination-

As to the second contention, a neutral vessel 
and a British vessel are not in the like case or 
condition. Even before the Declaration of Paris 
a neutral vessel had the full right to carry enemy 
goods into an enemy country, subject to the risk 
of her detention by a belligerent for the purpose 
of seizing the goods ; and this was the foundation 
of the principle which, generally speaking, secured 
to them their full freight.

I t  is needless to cite the cases in which the 
doctrine was applied, or in which exceptions were 
made. But I  will quote from two of the latest 
cases in which Lord Stowell dealt with the matter 
i—his statement of the principle. The first is the 
case of The Fortuna  (Roscoe, vol. 2.17 ; Edw. 56): 
“ The general principle has been stated very 
correctly, that where a neutral vessel is brought 
in on account of the cargo, the ship is discharged 
with full freight, because no blame attaches to 
her; she is ready and able to proceed to the com
pletion of the voyage, and is only stopped by the 
incapacity of the cargo.” The other is the case of 
The Prosper (Roscoe, vol. 2, 25; Edw. 72): “ In  
this court it is held that where neutral and 
innocent masters of vessels are brought into the 
ports of this country on account of their cargoes, 
and obliged to unliver them, they shall have their 
freight upon the principle that the non-execution 
of the contract, arising from the incapacity of the 
cargo to proceed, ought not to operate to the dis
advantage of the ship. This rule was introduced 
for the benefit of the shipowners, and to prevent 
the rights of war from pressing with too much 
severity upon neutral navigation.”

Since the Declaration of Paris, and indeed 
before that, by the practice adopted in the 
Crimean War, neutral vessels laden with enemy 
goods could not be prevented from continuing 
their voyages and so earning their freight, except 
where the goods were contraband, or where the 
pursuit of the voyage would amount to a breach 
of blockade; and in these cases no freight would 
be allowed. W ith  British vessels it  is quite 
otherwise. They must not carry enemy goods, 
nor proceed on voyages for which such goods are 
shipped. In  the present case there was accordingly 
an “ incapacity to proceed,” attributable not only 
to the cargo, but also to the ship.

I t  would not be right, however, in my opinion 
to withhold from the shipowners all the freight on 
account of the “ incapacity of the ship ” where the 
shipment took place before war and the voyage 
was partly accomplished. What, then, ought to 
be the rule ? I t  is possible that even if tbe cargo 
is not carried to its destination, it  would be just 
in some cases that the whole amount of the 
freight should be paid. For instance, suppose an 
enemy cargo was shipped before the war from 
Australia to Hamburg; and was seized near 
British waters and taken to Bristol. I t  may be 
that it would be fair to pay the shipowners the 
full freight.

On the other band, suppose a cargo of enemy 
goods had been shipped before the war for Bristol, 
and destined for Cameroon or Kaio-Chao, and 
was seized, as in this case, at Swansea. I t  would 
be wholly inequitable fer the shipowners to claim, 
or for the captors to be subject to, payment of 
the full freight, even though by the contract it 
was due on shipment at Bristol.

In  the present case, where only a comparatively 
small part of the voyage was made, J think the 
whole freight ought not to be allowed. W hat part 
should be allowed I  will refer to the registrar and 
merchants to say, but I  must give them some 
direction or guidance, although no strict rule can 
be laid down %hich would be universally applic
able. Oases difler greatly. The phrase pro  ra ta  
it in e r is  has been used in some cases. But this 
does not import a mere arithmetical calculation 
of distances or times. The only rule which I  pro
pose to state for the guidance of the registrar 
and merchants is this: Such a sum is to be allowed 
for freight as is fair and reasonable in all the 
circumstances, regard being had to the rate of 
freight originally agreed (although this is not 
necessarily conclusive in all cases), to the extent 
to which the voyage has been made, and to the 
labour and cost expended or any special charges 
incurred, in respect of the cargo seized before its 
seizure and unlivery, and to the benefit accruing 
to the cargo from the carriage on the voyage up 
to the seizure and unlivery; but no sum is to be 
allowed in respect of any inconveniences or delay 
attributable to the state of war or to the conse
quent detention and seizure. I  am conscious that 
the rule is not precise. I  doubt whether any 
precise rule could be laid down ; but, such as it is, 
I  am satisfied that the experience of the registrar 
and merchants will enable them to apply it so as 
to bring about a fair and satisfactory result.

As to the items for extra coat of discharging 
and shifting the goods at Swansea, I  think these 
should go against the cargoes, and should be 
allowed. I  have said that the claimants in the 
affidavit in support of their claim urged that the 
detention at Swansea should be taken into 
account, and that it  would amount to the whole 
freight. In  this particular case the faot is that 
the owners themselves, according to Mr. Taylor’s 
affidavit, on the 1st Aug. “ decided, owing to the 
political situation on the Continent, to keep the 
Juno  at Swansea and to await developments.” 
Apart from this, and as the point will no doubt 
arise in future oases, I  desire to pronounce as my 
opinion that no sum ought to be allowed, unless 
there are some special and exceptional circum
stances, in respect of any delay or inconvenience 
which may occur to a ship as the necessary result of 
her diversion or detention for the purpose of seizing 
and making unlivery of confiscable enemy cargo. 
Such things, and their consequent losses, are some 
of the unfortunate, albeit minor, results of war 
to which those engaged in shipping have to submit 
as other citizens must in other capacities and 
walks of life.

I  allow the claim of the claimants to some 
freight, and to the special items mentioned, and 
order a reference to the registrar and merchants 
to ascertain the amount.

Solicitor for the Crown, Treasury Solic ito r.
Solicitors for the claimants, Holm an, Birduiood, 

and Co.



MARITIME LAW CASES. 17
Pbize Ot.] The Möwe. [Prize Ct.

Oct. 29 and Nov. 9,1914.
(Before the Right Hon. Sir S. T. E v a n s , 

President,)
T h e  M o w e . (a )

AUen enemy— R ig h t o f a lien enemy to appear in  
“ rize Court— Practice— Owner o f captured vessel 

Capture “ in  p o r t " — Capture on “ high seas ”  
' Capture in  te rr ito r ia l waters— Condemnation 
~~Detention— Hague Conference 1907— Conven
tion V I  

Thpn e question o f the r ig h t o f an enemy owner o f a 
chip or a cargo to appear in  a Prize Court is  not 
p m atter o f in te rna tiona l law, hut, under the 
“ rtze Court Rules 1914, is  to be provided fo r  
according to the practice to be settled by the 
Judge o f the P rize Court. Accordingly the 

r csident s itting  in  P rize directed tha t when
ever an alien enemy conceives tha t he is entitled  
0 any protection, privilege, o r re lie f under any 

°J the Hague Conventions o f 1907, he sha ll 
e entitled to appear as a c la im ant and to 

argue his claims before the P rize Court, the 
grounds o f such c la im  being stated in  the affidavit 
a lead to appearance which is required to be 
j , ,  under Order I I I . ,  r. 5, o f the Prize Court 

^  Rules 1914.
erman sa iling vessel, owned by her master, was 

aptured in  ih e  F ir th  o f F orth  shortly a fte r the 
outbreak o f w ar between Great B r ita in  and 
o fYn !<Xn̂ '  St16 was taken in to  Le ith . O nbehalf 
J the Crown i t  was contended tha t the capture 
ook place “ at sea.”  On behalf o f  the owner i t  
as contended tha t the capture took place “  in  

sfr ° r  te rr ito r ia l waters, and tha t therefore 
(te te °<v  n°^ condemnation, but only to

’ that the word “ p o r t ”  as used in  the Hague 
inventions d id  not mean the “ fisca l port,”  

in  l a  ^ g h t  cover a considerable area and 
clude several ports, but referred only to a place 

or T e Ŝ P S were in  the habit o f coming to load 
th t un t°ad, to embark or disembark, and 
o f i ? aa ^ le caPture took place in  the F ir th  
ton t t  was not a case o f capture “ in
cant ’ tha t i t  was im m a te ria l whether the 
Qr U,re took place in  the te rr ito r ia l waters o f 
Wa .A t ta in  or n o t ; and tha t as the vessel 
l i a b l uPon the h igh seas, she was properly 
to det ^.ondem nation as prize and not sim ply

sailjv,,.Was a case in which the Mowe, a German 
Qsrrn ve®8el> of the port of Rhandermoor, in the 
P0rtv,an •®mPir0. was captured in the Firth of 
ana a the 5th Aug. 1914 by H.M.S. Ringdove, 
c°*deme\ int0 keith, and the court was asked to 
an enf ln both the vessel and her cargo as being 
Hot “ ; vessel captured on the high seas, and 

.Port ” in the sense of that term used in 
The irv,tl01l  ° f  the Hague Conference 1907. 
en6tny Portant question of the right of an alien 
ala° raise(jaPi>ear in an Brize Court was

T. pj ̂ TA tto rney-G enera l (Sir J. Simon, K.C), 
otland, K.C., and Bentwich  for the Crown.

f o r  o w n e r 0 f  j ^ e  vesse],

tacts and the arguments adduced'are 
w ..  riy set out in the judgment. In  addition

(ay »«ported by J. a .
"ol. XIII., u, s

A. Si .a t k k , Esq., Barrister-at-Law .

to the cases referred to by the learned President, 
the following were cited by counsel:

The Fenix  (otherwise The Phoenix), Roscoe’s English 
P rize Cases, ro l.  2, 238 ; Spinks, 1 ;

Robinson and Co. v. C ontinenta l Insurance Com
pany o f M annhe im , 112 L . T . Eep. 125 ; (1915) 
1 K . B . 155.

Cur. adv. vult.

Nov. 9.—The P r e s i d e n t .—The Mowe was a 
merchant sailing vessel of the port of Rhander
moor, in Germany. Her master was Harm  
Schier, a German subject. He was also the sole 
owner of the vessel. She was captured by His 
Majesty’s ship Ringdove on the 5th Aug. in the 
Firth of Forth and taken to Leith. Her ship’s 
papers showed that she was a German vessel and 
had sailed from Norderney, and that her destina
tion wss Bo’ness, in the Forth. The master has 
deposed in his affidavit that he was bound to 
Morrisonshaven for coal. This statement is 
incorrect, but I  can pass it over as it does not 
affect any issue in the case. She arrived near 
Morrisonshaven between seven and nine o’clock 
p.m. on the 4th Aug. A t this time hostilities 
between this country and Germany had not begun. 
The declaration of war was made as from eleven 
p.m. (English time) on that day. She came to 
anchor about a mile off the Creek of Morrisons
haven. Early in the morning of the 5th Aug. 
the master weighed anchor and proceeded under 
way, according to his account, for Granton, a 
port about eight miles higher up the Firth of 
Forth. After being under way for about an hour, 
the vessel was captured as prize by the Ringdove, 
when, to use the words in the affidavit of her 
master, “ Bhe was in British territorial waters, 
between Morrisonshaven and Granton.” In  a 
subsequent paragraph he said the vessel was 
“ taken at sea.” I t  was not shown that the 
master knew of the outbreak of war, and for the 
purposes of this case it is assumed that he did 
not know. An appearance was entered in these 
prize proceedings by Harm Schier, “ as owner of 
the vessel.”

The first question which arises for decision is 
whether, in the particular circumstances of this 
case, Schier, an admitted enemy subject and the 
owner of an enemy merchant ship, has a right to 
appear as a claimant in the proceedings; or 
whether he Bhould be given such a right in order 
to assert whatever privileges he deems to be con
ferred upon him by the Sixth Hague Convention 
of 1907. The second question to be determined 
is whether this vessel was in an enemy port and 
not allowed to leave at the commencement of 
hostilities; or whether she was encountered and 
captured at sea, within the meaning of the Sixth 
Hague Convention of 1907. Assuming the ques
tion to depend upon the Convention, in the 
former case the vessel is only to be detained and 
not confiscated, in accordance with arts. 1 and 2; 
in the latter she is subject to condemnation, as 
Germany made a reservation with respect to 
art. 3, and is not a party to it.

Pending the decision upon the first question, I  
allowed Mr. Dunlop (who was instructed to 
appear for the enemy owner) to present his 
arguments fully as amicus c u r ix  upon the two 
questions to be decided.

The question of the right to appear naturally 
comes first. I  have already dealt with this matter

**/ D
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in one of its aspects in The M arie  Glaeser 
(12 Asp. Mar. Law Cas. 601; 112 L. T . Rep. 
251; (1914) P . 218). In  that case an appear
ance in the proceedings was entered for the 
enemy owners, but at the hearing no one came 
forward to represent them. I t  was obvious that 
no ground could be shown, either under the 
Hague Convention or otherwise, against the 
ship’s capture and condemnation ; and I  ordered 
the appearance to be struck out, both on the 
ground of the insufficiency of the affidavit upon 
which the appearance was founded, and on the 
ground that there were no suhstantantial special 
circumstances which could be put in any other 
affidavit in support of any valid claim.

In  the case now before the court, although the 
affidavit of the claimant is not very aptly drawn 
to set forth a claim, it  is contended that he is 
entitled under the said Hague Convention to 
appear to resist condemnation of his vessel, and 
to secure that the vessel is subjected only to a 
decree of detention without compensation, during 
the war, or requisition upon making compensa
tion. I  will assume that the affidavit sufficiently 
disclosed tbe special circumstances in which this 
contention is put forward. I  will also assume 
that the Hague Convention referred to is in force 
and applicable. Upon this a word will be said 
later. ,

I  referred in The M a rie  Glaeser (ubi sup.) to 
some decisions of Lord ¡Stowell and Dr. Lushing- 
ton, and I  will not repeat them. There are other 
decisions to the like efEect, e.g., in The Falcon  
(6 C. Rob. 194), where, in the following passages, 
Lord Stowell deals with the disabilities of citizens 
of a hostile State in this court, and of citizens of 
this country in the courts of an enemy :—

« He is, it seems, invested with the character of 
the American Consul at Bordeaux; and certain 
it  is that an American Consul resident in France 
is subject to all the difficulties of a French mer
chant, as to the power of beooming a claimant in 
this court” : {ib id , p. 197). . . •

“ But I  am to recollect who the persons are 
from whom the objection comes. They are British 
subjects, who oould have no persona stand i there 
{i.e., in French courts), and could not have been 
parties to the proceedings either in the court 
of Leghorn or Paris without stating them
selves out of court. I t  was impossible that the 
proceedings could be otherwise conducted; and, 
therefore, I  cannot think that the absence of the 
parties, which is urged as a fundamental defect, 
is material in such a case. I t  is nothing more 
than what takes place here in cases of common 
condemnations, which do not rest solely on the 
efEect of the monition, but pass on a view of the 
evidence of the case. The enemy proprietor is 
necessarily absent by operation of law, and yet 
the sentence is completely valid, as well against 
him as against all the world ” : {ib id ., p. 199).

A ll the forms since the days of Sir Wm, 
Marriott, Lord Stowell’s predecessor, down to the 
present day accord with the principle and practice 
promulgated by Lord Stowell in The Hoop 
(Roscoe’s E. P. 0  , vol. 1, 104; 1 Gh. Rob. 196): 
(see Marriott’s “ Formulary,” passim).

These are followed in some of the forms 
appended to the recent Prize Court Rules 1914. 
See form 13, where this paragraph appears: 
“ There were at the time of such oapture no 
contraband goods on board the said ship, and no

subject of {insert the name o f Government a t war 
w ith  Great B r ita in )  or enemy of Great Britain had 
at the time of such capture, or at any other time 
material to the matters in this cause, any share, 
right, title, or interest, in the said ship or cargo or 
any part thereof.” Far be i t  from me to wish to 
decide on mere matters of form unless compelled 
thereto by the law : I  only cite them to illustrate 
the principles and practice.

A  claimant in a Prize Court is not in a position 
analogous to that of a defendant, but rather to 
that of a plaintiff. In  the writ the owners of a 
vessel are not made defendants. But I wish^to 
avoid complicating this case with any discussion 
of the position or rights of alien enemies in legal 
proceedings in the King’s Bench or our other 
municipal courts.

The principle on which the Prize Court in the 
times of Lord Stowell and Dr. Lushington pro- 
ceeded was that no one who was a subject of tbe 
enemy couid bo a claimant unless under particular 
circumstances that pro hac vice discharged him 
from the character of an enemy, such as his 
coming in under a flag of truce, a cartel, a pass, 
or some other act of public authority that puts 
him in the King’s peace pro hac vice. Otherwise 
such a person was regarded as totally ex lege. In  
the words of Story, J., in his authoritative work 
on Prize Courts, “ An enemy cannot interpose a 
claim unless under the protection of a flag of 
truce, a cartel, licence, pass, treaty, or some other 
act of the public authority suspending his hostile 
character ” : (Pratt’s Story, p. 21). In  this passage 
Story, J. adopted the words of Lord Stowell in 
The Hoop {ubi sup.), adding by way of illustration 
the words “ licence ” and “ treaty.”

In  hia argument the Attorney-General sub- 
mitted two propositions as embodying the result 
of the authorities in this court, viz

(1) Where an owner avowed his enemy 
character without qualification, he had not a 
persona standi in  jud ic io , and was not a person 
who had a right to be heard; and (2) where a 
person avowed that he was a subject of the enemy 
State in general, but had ground for urging that 
p ro  hac vice he stood in a position which relieved 
him from the pure enemy character, he was 
entitled to appear and to be heard; and that 
the real question was under which of these two 
rules a* German owner should be regarded when 
he came before the court. In  my opinion, that 
submission is well founded and accurate.

Practical illustrations of the second proposition 
were frequently afforded in the time of the 
Crimean War, when claimants appeared on the 
ground of the immunity of their ships from 
capture by reason of the Order in Council dated 
the 29th March 1854. This Order in Council is 
set out at p. iii. Appendix D , in Spinks’ Prize 
Cases. That order allowed six weeks to Russian 
merchant vessels in any ports or places within 
the British dominions for loading their cargoes 
and departing from such ports or places, and 
also gave permission to such Russian vessels if 
met at sea by any of Her Majesty’s ships to con
tinue their voyages if their cargoes had been 
taken on board before the expiration of six weeks. 
The order alBO granted permission to any such 
Russian vessel which prior to its date should 
have sailed from any foreign port bound for any 
port or place in the British dominions to enter 
and discharge their cargoes, and afterwards
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to depart without molestation, and if  
n .c if, 8,ea continue their voyage to any port 
e blockaded. In  short, the Order in Council 
v„ D1Pted entirely from capture Russian merchant 
Rr,Q8®i8 , ln special circumstances thereinspecified.

Claimants whose vessels were within the special 
wittf8 order therefore brought themselves
the n  ™3e ,cateS01T  ° t  persons who were within 
j, *4ueen s peace p ro  hac vice, and who were 

from their enemy character or had their 
of f i r  character suspended during the operation 
v,„ ,e Crder in Council. They were accordingly 

“I'd as claimants in the Prize Court.
the a ren.c0  was ma8e in argument to cases in 

American courts arising during the Spanish. 
w ili^ ^ f11 ^ ar *n 1898. Upon examination it 
0 -, 0  found that in almost all the cases where

claimants were heard at that time their 
tho " 8 arose 1“ circumstances very similar to 
to class of proceedings already referred
<jn • “ Ich came before the British Prize Court 
uunng the Crimean War.
Stat * ^ 0  cutbreak of the war between the United 
Ren6!,-  Amer‘ca and Spain the President of the
clam i- isaued ?n the 26th A Pril 1 8 9 8  a Prc- 
in j.B l0n exempting Spanish ships from capture 
Orde*m - Pract 'caHy identical with the Queen’s 
fort„l f m Council exempting Russian ships 
PremVl years earlier. Arts. 4 and 5 of the 
UDrm i?nt 8  Proclamation were obviously framed 

j £ nthe.British Order in Council of 1854.
Pre • iowo g  upon this proclamation of the 
the TT -i tb0  cases cited before me came before 
3541 ?lted States courts. The Pedro (175 U. S. 
clamoi-Urned uPon arts- ^ and 5 of the pro
to] Ion '?11™, The Guido (ib id. 382) simply 

Pedro (“ t i  sup.). The Buena 
tion r,fa (tJ3ld. 484) depended upon the applica- 
(1 ^ 0  Ty art- 5 of the proclamation. The Panama  
5 0f ” • 535) was also decided upon arts. 4 and 
dam„i '0 Proclamation. The other case cited—  
U. g 1 "-e Paquete Hahana and The L o la  (175
of iL * U did not depend upon the provisions 
that +1, P’oclamation; but it is to be observed 
al8o ik 9, j  m there put forward and decided was 
Thew fat the V0ssel was “ exempt from capture.” 
able t 111 t)0  other cases which I  have not been
allowafi eJamlue in which enemy claimants were 
And fi aPPear in the United States courts, 
■hatterfier? . may he regulations touching the 
authnrVW -h t  have not seen. But the 
^hited* «is c*t0d tall short of showing that in the 
et>etnv r ’tates any claimant who avowed an 
apnpai . aracter has been allowed generally to 

r ln their Prize Courts.
c°ttinBr!?Um?nt  before me, Mr. Dunlop also 
heard , .u®ly referred to cases which were 
and re^ r,mS the Russo-Japanese War in 1904-5, 
tlaseR P° , d *n the Russian and Japanese Prize
52’ 92 95 ! TfiP’ 1| 2i ^ nd VoL 2- PP- l ' 12> 39- 46> 

tJpon ll6 , .and. 354-
aPpearR 0,xamiuation of these cases again, it 
Neutrals tbat they_ dealt with claims either of 
that the’- ° r olaimante whose contention was 
°aPture lr ?f°Perty was entirely immune from 
■host of *rotn sentence of condemnation. In  
»■non» the claim was founded (no doubt
t^Periai r, , grounds) upon the Japanese 
H ich al, Ordinance No. 20, of the 9th Feb. 1904, 
Vessel» 0Wed days of grace to certain Russian 

upon the Bame lines as the British

Order in Council of 1854 and the United 
States Proclamation of 1898: (see Ordinance 
Appendix C, vol. 11, of Russian and Japanese 
Prize Cases p. 445). In  The Tetarlos 
(vol. 1, 166), in the Russian Prize Court, the 
original claimants were the neutral owners of a 
German ship which a Russian cruiser captured 
and sank. I t  was ultimately held that the ship 
was wrongfully sunk. Thereupon the liquidator 
of what was apparently a Japanese company (the 
Teshio Timber Company, of Otaru), the owners 
of the cargo which was in the captured ship, and 
was also wrongfully sunk, made a claim, which 
was allowed. The other cases reported in the 
pages referred to in vol. 2 were heard in the 
Japanese Prize Courts.

In  The Kkaterinoslav  (vol. 2, 1) the owners of 
a Russian vessel claimed exemption from capture 
on grounds ( in te r a lia ) coming within the Days 
of Grace Ordinance (No. 20) already referred to. 
The M ukden (vol. 2, 12), The Rossia (vol. 2, 39), 
and The A rgun  (vol. 2, 46) were also cases in 
which exemption was claimed (among other 
grounds) under the same Ordinance. In  The 
M anchuria  (vol. 2, 52), and The Lesnik  (vol. 2, 
92) the Ordinance was relied upon; and in the 
former case a claim was made on behalf of neutral 
insurers. The claim in The K o tik  (vol. 2, 95) 
was for exemption as a fishing vessel, and also 
under Ordinance 20. In  The T ha lia  (vol. 2,116) 
the vessel was seized in a repairing dock, and the 
basis of the claim was that she waB property “ on 
land,” and therefore exempted from capture. 
And in The Orel (vol. 2, 354) the capture was 
said to be wrongful as the vessel was a hospital 
ship, and therefore immune. But it  was held, 
notwithstanding, that she was guilty of hostile 
acts, and therefore subject to condemnation.

I  have dealt briefly with these cases, because 
reliance was placed upon the liberty which was 
said to be given by the Russian and Japanese 
Prize Courts to enemy claimants, as adding force 
to the right asserted on behalf of enemy owners 
in this court. In  each of the cases, however, 
which I  have examined complete immunity was 
claimed, as I  have said. As to Russia, I  observe 
that art. 60 of the Regulations Relating to 
Naval Prizes (1895) deals with “ original owners 
of the captured property ” in general terms; 
but I  cannot say how these words would be 
construed.

A ll the cases mentioned were, of course, before 
the Hague Conventions of 1907. Under the 
Hague Convention (No. 'VI.) the attitude which 
the owner in the present case must take may 
shortly be stated in these terms: “ I  admit that 
I  am an alien enemy; and therefore that my ship 
was lawfully captured, or seized, as being enemy 
property; but I  wish to appear to put forward 
and to argue my claim that in the circum
stances of my case the ship is not confiscable, and 
cannot be condemned; but can only be detained 
during the war, to be restored to me after the 
war.” Applying the principles laid down by Lord 
Stowell and Dr. Lushington, I  am satisfied that 
in their day they would not have allowed the 
enemy owner to appear to assert such a claim. 
There is here no coming pro h&c vice within the 
King’s peace ; there is here no suspension of the 
hostile character. As to what those eminent 
judges would have done if they had lived at the 
present day, I  would not hazard a conjecture.
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As before indicated, I  desire to say a word 
as to whether the Hague Convention (No. Y I.)  is 
operative and applicable. I  cannot close my 
eyes to the provision in art. 6 of the Convention, 
which reads as follows : “ The provisions of the 
present Convention do not apply except between 
contracting Powers, and then only if all the 
belligerents are parties to the Convention.” By 
arts. 7 and 9 the Convention requires to be 
ratified by the signatory Powers, and by art. 8 
non-signatory Powers may accede to the Conven
tion. Similar articles appear in the other Con
ventions enumerated hereafter. Of the bellige
rents in the present war at the time of the capture 
of the vessel, Germany and Austria-Hungary, and 
Belgium, France, Great Britain, Japan, and 
Russia had ratified the Convention (Germany and 
Russia making reservations of art. 3 and part of 
art. 4). Of the other belligerents, Montenegro and 
Serbia (whose representatives signed the Conven
tion) have not ratified it. Turkey, who is now also 
a belligerent, has not ratified it. None of these 
States were non-signatory Powers, so there has 
been no accession on the part of any of them. In  
strictness, therefore (apart entirely from the 
question whether the enemies of this country are 
acting under or in accordance with the Conven
tion), it  is not clear that the Convention is 
binding or applicable.

I t  is not my function or province to do anything 
more than to declare the law. But I  trust that I  
shall be forgiven for a humble expression of 
opinion that it  would accord with the traditions of 
this country if  such steps were taken as may be 
necessary to make operative a series of Conven
tions solemnly agreed upon by the pleni
potentiaries of forty-five States or Powers after 
most careful deliberation, with the most beneficent 
international objects.

I  am not required finally to determine the 
effect or the binding character of the Conven
tions. This court is mainly concerned with the 
6th, 7th, 10th, and 11th of them as dealing more 
directly with maritime concerns ; although, 
incidentally, others of them—e.g., the 3rd, 8th, 
and 13th—might come under consideration in 
proceedings before it. Of the belligerents, 
Montenegro has no navy, and, so far as I  know, 
no mercantile marine ; it has a coast line, but 
only of about thirty miles ; and Serbia is a purely 
inland State, having no sea-board at all. I t  
would scarcely seem desirable that the non
ratification by these Powers should prevent the 
application of the Maritime Conventions ; and it 
may be that the counsellors who have the 
responsibility of advising the Crown may deem it 
fit to advise that by proclamation or otherwise 
this country should declare that it  will give effect 
to the Conventions, whether by the literal terms 
thereof they are strictly binding or not.

Having premised so much, I  will now consider 
whether the owners of an enemy vessel have a 
right, or should be given the right, to appear to 
put forward a claim under the Hague Conventions 
assuming, as was done during the argument, that 
they are operative. Under some of the Conven
tions some degree of protection and relief is given, 
in respect of vessels which are not wholly 
immune from capture at sea or seizure in ports— 
e.g., under the Sixth Convention the consequences 
of seizure or capture are minimised and limited 
in certain cases, although complete immunity

is not afforded. Under others of the Conventions 
some vessels are entirely exempted from capture. 
For instance, under the Tenth Convention, 
hospital ships are free from capture, except in 
certain specified circumstances; and under the 
Eleventh Convention certain coast fishing vessels 
and local trading boats, as well as those employed 
od religious, scientific, or philanthropic missions, 
are similarly exempted. With regard to vessels 
comprised within the Tenth and Eleventh Con
ventions, the cases which might arise would 
approach nearly to those of vessels which came 
within the protection afforded by the Order in 
Council of 1854.

Dealing with the Hague Conventions as a whole, 
the court is faced with the problem of deciding 
whether a uniform rule as to the right of an 
enemy owner to appear ought to prevail in all 
cases of claimants who may be entitled to protec
tion or relief, whether partial or otherwise. Mr. 
Holland aigued that this a matter not of inter
national law, but of the practice of this court. 
That view is correct. I  think that this court has 
the .inherent power of regulating and prescribing 
its own practice unless fettered by enactment. 
Lord Stowell from time to time made rules of 
practice, and his power to do so was not ques
tioned. Moreover, by Order X L Y . of the Prize 
Court Rules 1914 it is laid down that “ in all 
cases not provided for by these rules the prac
tice of the late High Court of Admiralty of 
England in prize proceedings shall be followed, 
or such other practice as the President may 
direct.” The rules do not provide for the case 
now arising. I  therefore assume as President 
of this court I  can give directions as to the 
practice in such cases as that with which the court 
is now dealing.

The practice should conform to sound ideas of 
what is fair and just. When a sea of passion rises 
and rages as a natural result of such a calamitous 
series of wars as the present, it  behoves a court 
of justice to preserve a calm and equable attitude 
in all controversies which come before it  for 
decision, not only where they concern neutrals, 
but also where they may affect enemy subjects. 
In  times of peace the Admiralty Courts of this 
realm are appealed to by people of all nationalities 
who engage in commerce upon the seas, with a 
confidence that right will be done. So in the 
unhappy and dire times of war the Court of Prize 
as a court of justice will, it is hoped, show that 
it  holds evenly the scales between friend, neutral, 
and foe.

A  merchant who is a citizen of an enemy 
country would not unnaturally expect that when 
the State to which he belongs, and other States 
with which it may unhappily be at war, have 
bound themselves by formal and solemn conven
tions dealing with a state of war like those formu
lated at The Hague in 1907, he should have the 
benefit of the provisions of such international 
compacts. He might equally naturally expect 
that he would be heard in cases where his pro
perty or interests were affected as to the effect 
and results of such compacts upon his individual 
position. I t  is to be remembered also that in the 
international commerce of our day the ramifica
tions of the shipping business are manifold ; and 
others concerned, like underwriters or insurers, 
would feel a greater sense of fairness and security 
if, through an owner (though he be an enemy)
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9a8e f ° r a seized or captured vessel was 
courfcltt6(  ̂ *° indePendently Placed before the
J / o m  the considerations to which I  have ad- 

r ■ ’ . and in order to induce and to justify a 
eviction of fairness, as well as to promote just 

decisions, I  deem it fitting, pursuant to 
S , ? "  wbich I  think the court possesses, to direct 
e at ®“e practice of the court shall be that when- 

er an alien enemy conceives that he is entitled 
¿1 a£y protection, privilege, or relief under any of 
j0 ° "-ague Conventions of 1907, he shall be entitled 
, ^appear as a claimant and to argue his claim 
shr,0  ̂j , ^ 8 court. The grounds of his claim 
an U , . stated in the affidavit to lead to appear- 

ce which is required to be filed by Order I I I . ,  
• , of the Prize Court Rules 1914. 

of n?w proceed to deal with the substance 
j j  tae claim of the owner in the present case, 
as co?dends that bis vessel cannot be condemned 
gB- P?1?8- Was his vessel captured at sea, or 
Wur -n ** bt was argued for him that she 
be a 86I?ed in port, and therefore ought only to 
t u r n e d  during the war. For the Crown, on 
WaR ”6r ^and> it was contended that the vessel 
r > captured at sea, and ought to be condemned.

ave sufficiently stated the facts, 
the nWaf  ur^8d that the vessel was seized within 
take ° rt ° f  .Leith, and, alternatively, that she was 
bieh territorial waters, and not “ on the
art qea?’” and therefore is not confiscable: (see 
^hipvi n  ®*xth Hague,Convention 1907, to 
her . 6rmany did not agree, and under which 
I  a n?1 j?ens. cailnot benefit). In  this Convention 
c°nst opinion that the word “ port ” must bo 
cotnm 6- *n its usual and limited popular or 
the h r̂-cia,i sensc as a place where ships are in 
unl a . t of coming for the purpose of loading or 
Hot a<1ing, embarking or disembarking. I t  does 
haven6^  fiscal port. The ports of Morrisons- 
are . rant°n, and Bo’ness, I  was informed, 
all *“hin the fiscal port of Leith, but they are 
vcssei i>aratc ports in the ordinary sense. The 
the t wa8.n° t  seized in any of such “ ports ” as 
to berm is so understood, and as it  seems to me 
in .  Uaed in the Convention. She was not 
been J^°r ^ trom which, if days of grace had 
(“ Soi-r ”D®ed’ 8he could be said to “ depart” 
not n 1T j Alternatively, it  was alleged, but 
Water8° Ved’ ^hat she was taken in “ territorial 
°n the iand that therefore she was not captured 
Wa8 seas. But I  will assume that she
Was mad ** i erritorial waters when the capture 

The my vi0w that is wholly immaterial,
“ terrif k"1-s , Hague Convention does not refer to 
territo waters.” A  vessel might be in 
innocent] waters for scores of miles, either 
Ports w‘h ° r nefariously, and pass numerous 
I t  it j j i  lthout any intention to enter any of them, 
free frne 8ay that on this account she would be 
intend capture. Where the Hague Conventions 
ejtPresa] dea .̂ with territorial waters they are 
f°r 65r y mentioned as distinguished from ports; 
and pamP e> in Convention X II . ,  arts. 3 and 4, 
w°rds <wVenti°n X I I I . ,  arts. 2, 3, 9,10, &c., the 
diatiB,.f 68 f aux territoria les ”  are used in contra- 
°f L oni 0n t°  “ les ports ”  : (cf. also the Declaration 
deScrihi„?n’ art- 37, where territorial waters are
'nier » ,u. as “ les eaux des belligérants
C ° n Ven t  1® th e  nV im aA  iiQ »^ in  api. 5] n f

1 E n
18 the phrase used in art. 3 of the Sixth 

term, *°D,’ i® altogether inapt to indicate ntorial waters ”

Then it was contended that the vessel could 
not be condemned because she was not captured 
on “ the high seas.” The words “ encountered on 
the high seas ” in art. 3 are not an accurate 
rendering of the authoritative French “ rencontres 
en mer.”  Where the Conventions intend to 
describe “ upon the high seas,” the appropriate 
phrase “ en pleine mer ” is used : (see Convention 
V II .  resital). Another phrase, “ en haute mer,”  
is used in the Declaration of London, art. 37, to 
signify the same thing.

To illustrate the meaning of the word “ port ” 
in the Convention, I  would further observe that 
the word “ ports ” is used in various places in 
conjunction with, but in contradistinction to, 
roadsteads, and to territorial waters: (see Con
vention X I I I . ,  where the words “ les ports, les 
rades, ou les eaux te rrito ria le s ”  are frequently 
used). In  my view the claimant in his affidavit 
was accurate when he said his vessel was taken 
at sea. The words of art. 3, “ rencontres en mer,”  
are exactly applicable to this case, and I  have no 
hesitation in finding that she was captured at sea, 
and not seized in port. I  therefore decree that 
the vessel be condemned as lawful prize.

Solicitor for the Crown, Treasury Solicitor.
Solicitors for the owner, Stokes and Stokes.

Nov. 2 and 23, 1914.
(Before the Right Hon. Sir S. T . E v a n s , 

President.)
T h e  M i r a m i c h i . (a)

B rit is h  ship— Cargo shipped by neutrals before 
declaration o f war— Cargo consigned to German 
merchants— W ar declared w h ils t cargo at sea— 
Documents o f t it le  not taken up by a lien enemies 
—Money advanced by ne u tra l bankers—P ro 
perty in  goods a t time o f capture— R igh t o f 
seizure and condemnation — P rinc ip les to be 
applied.

I n  <7»ne;1914 an Am erican f irm  contracted to sell a 
cargo o f wheat to a German firm , ca rry ing  on 
business in  Germany. The wheat was to be 
shipped in  J u ly  1914 under a c .i.f. contract, and 
i t  was, in  fa c t, shipped on a B r it is h  vessel which 
le ft the United States before the declaration of, 
or o f imminence of, w ar between Great B r ita in  
and Germany. The b il l o f lad ing was given in  

fa v o u r ' o f F ., fro m  whom the Am erican firm  
bought the wheat in  order to f u l f i l  the ir contract 
w ith  the German f irm , and was made out to the 
order o f D . or his assigns. The b il l o f lad ing  
was indorsed generally. The Am erican f irm  
then pa id  F . and obtained the b ill o f lad ing  
fro m  him , but d id  not indorse i t  in  fa vo u r o f 
the buyers. The sellers afterwards obtained the 
certificates o f insurance, and drew a b il l o f 
exchange on the buyers which was discounted 
w ith  an Am erican bank, w ith  whom were 
deposited the b i l l  o f lad ing and other documents 
to be delivered up to the buyers through a B e rlin  
bank on paym ent o f the amount <fue on the b ill 
o f exchange. The buyers were notified o f every
th ing  tha t had been done, but a fter the outbreak 
o f war they refused to accept the b ill.  W hilst on 
her voyage the ship was ordered to proceed to a 
B rit is h  port instead o f to her o rig in a l destina-

(a) Reported by J, A. Sl a t ib , Eaq., Barrieter-at-Law.
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tion, and the cargo was eventually seized as 
enemy property.

Held, tha t although enemy goods on a B r it is h  ship 
are liable to seizure in  po rt and to condemnation 
as prize in  time o f war, yet where the goods have 
been shipped du ring  peace w ithou t any an tic ipa
tion  o f the imminence o f the outbreak o f war, 
and where neither the property  or the goods has 
passed to the enemy nor the documents o f t it le  
representing the same have been taken up by the 
enemy, and where money has been advanced on 
the fa ith  o f these documents by a neutra l banker, 
the same are not subject to condemnation by the 
Prize  Court.

The lia b ility  to seizure o f enemy goods on B r it is h  
ships discussed.

T h i s  was a case in which the Crown claimed the 
condemnation of the cargo shipped in the British 
steamship M ira m ic h i by neutrals before the out
break of the war between Great Britain and 
Germany, and consigned to German merchants 
who, therefore, became alien enemies after the 
4th Aug. 1914, whilst the M ira m ic h i was en route 
from a neutral port in the United States of 
America to Europe.

The cargo consisted of 16,000 bushels of wheat, 
which was shipped at Galveston (Texas) on the 
28th July, and consigned to German buyers in 
Germany. One half of the consignment was sold 
by Messrs. Muir and Co,, American shippers, to 
George Fries and Co., of Colmar, in Alsace, 
and the other half to Gebiiider Zimmern, of 
Mannheim. The contracts were c.i.f. contracts 
—net cash against documents, insurance free of 
war risk. Messrs. Muir and Co. arranged with 
the Guarantee Trust Company of New Pork for 
an advance against the cargo, and handed to the 
company the shipping documents relating to the 
wheat. They then sent forward a bill of exchange 
drawn by themselves on Gebiiider Zimmern, but 
the latter refused acceptance on the ground that 
it  was tendered one month after the due date, 
In  the meantime war had been declared between 
Great Britain and Germany, and on arrival of 
the M ira m ic h i at Queenstown, whither she had 
been sent by her owners for orders, the Trade 
Board of the Admiralty refused to allow her to 
continue her voyage to Rotterdam with her cargo, 
to which port she had been destined when she left 
Galveston. She then proceeded to Eastham, in 
the Manchester Ship Canal, where the cargo was 
seized by the officer of customs.

The Atto rney■ General (Sir J. Simon, K.C.) and 
B . A. W righ t for the Crown.—The cargo should 
be condemned as being enemy property. The 
test to be applied whenever the question of 
seizure and condemnation arose was th is: A t 
whose risk was the property at the time of 
capture P Although the American claimants had 
a ju s  disponendi, and therefore a certain pro
prietary interest, the general property in the 
cargo was in the German consignees. Theirs was 
the risk, and condemnation should follow. They 
cited

The S a lly , Roscoe’s E ng lish  Prize Casas, vo l. 1 ,28  ;
3 Ch. Rob. 300, n . ;

The A tlas , Rosooe, vo l. 1, 31, n. j 3 Ch. Rob. 300 ;
The Paqueta de B ilbao, Roscoe, vol. 1, 209 ; 2 Ch.

Rob. 133 ;
M ira b ita  v. Im p e ria l O ttom an Bank, 3 Asp. M a r.

La w  Caa. 591 ; 38 L . T . Rep. 597 ; 3 E x . D iv .
164;

Clemens H orst Company v. B id d e ll Brothers, 12 
Asp. M ar. L a w  Cas. 1, 80 ; 105 L . T . Rep. 563 ; 
(1912) A . C. 18.

Leslie Scott, K.C. and Balloch for the claimants. 
—The same principle was not to be applied in the 
case of goods shipped before the outbreak of war 
as to those shipped when hostilities had com
menced. The rule in The S a lly  (ubi sup.) that 
goods which would become the property of an 
alien enemy upon delivery were subject to con
demnation did not apply to those goods which 
were shipped before the declaration of war. The 
true te3t was not that which had been suggested 
by the Attorney-General, but it  was this: In  
whom was the beneficial ownership P Here the 
beneficial ownership was in the unpaid vendors. 
No property had passed to the German buyers, 
but it  remained entirely in the American sellers. 
The cargo, therefore, was owned by neutrals, and 
as such could not be condemned. They cited

The Vroui M argaretha , Roscoe, vo l. 1, 149; 1 Ch. 
Rob. 336 ;

The Cousine M arianne , Roscoe, vo l. 2 ,8 5 ; E dw . 346
The Id a , Roscoe, vo l. 2, 268 ; Spinks, 26 ;
The Abo, Roscoe, vo l. 2, 285 ; Spinks, 42 ;
Shepherd v. H arrison , 1 Asp. M ar. L a w  Cas. 66 ; 

24 L . T . Rep. 857 ; L . Rep. 5 H . L . 116 ;
Ogg v. Shuter, 3 Asp. M ar. Law  Cas. 77 ; 33 L . T- 

Rep. 492 ; 1 C. P . D iv . 47;
R yan  v . R id ley, 8 Cdm. Cas. 105.

Cur. adv. vu lt.
Nov. 23.—The P r e s id e n t .— The subject- 

matter of the claim in this case is a part cargo of 
16,000 bushels of wheat carried on the steamship 
M ira m ich i, which was seized or captured as enemy 
property on the 1st Sept. 1914, in the circum
stances hereinafter mentioned. The M ira m ic h i 
was a British ship. The cargo of wheat to which 
the claim relates was shipped at Galveston 
(Texas), and was stowed, with other wheat, in 
holds 1, 4, and 6 of the vessel. I t  was shipped in 
the month of July 1914, before the commence
ment of the war, and without any anticipation of 
war. I t  was destined for the port of Rotterdam, 
and was intended to be delivered, as to part to 
George Fries and Co., of Colmar, as purchasers 
of 8000 bushels, and as to the other part to 
Gebi iider Zimmern, of Mannheim, as purchasers 
of 8000 bushels. Both these firms were German 
firms, and at the time of the seizure or capture of 
the cargo they were enemy subjects.

The two transactions were separate, but there 
is no distinction in Bubstance, or from the legal 
aspect, between the two. I t  will therefore be 
sufficient to deal in this judgment with one of the 
caseB, and I  will take the first—namely, the case 
of the sale by Messrs. Muir and Go. to Fries and 
Go. The cargo of wheat destinod for Fries and 
Go. was, as I  have said, laden on board the 
British steamship M ira m ich i. On her voyage 
towards Rotterdam her owners, by telegraph, 
directed the vessel to proceed to Queenstown for 
orders by reason of the outbreak of war. At 
Queenstown the owners communicated with the 
British Admiralty, and asked their instructions 
as to whether the steamship could proceed to 
Rotterdam, as the cargo was destined for German 
merchants. Permission to proceed to Rotterdam 
was refused, and accordingly the vessel proceeded 
to the port cf Eastham, in the Manchester Ship 
Canal, as the best port for the disposal of the 
cargo.
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■A. question might have arisen as to whether the 
cargo was captured at sea, or seized in port. But 
uat makes no material difference in this case; 

“Hd it is agreed that the cargo was seized in the 
East ham. The seizure was on the 1st Sept. 
The Crown claim the cargo as prize or as1914.

rents of Admiralty. The claimants, on the other 
and> contend that the cargo was not subject to 
cizuxe, as it  did not belong to enemy subjects, 

tt •, ^emselves as neutrals, being citizens of the 
H[ted States of America.
The contest between the Crown and the 

aimants may be stated shortly as follows : The 
^ontention of the Attorney- General for the Crown 

Rs that the cargo at the time of seizure was at 
w 6 nek of subjects of the German State then at 

ar as Purchasers, and therefore was subject to 
.'J“re on behalf of the Crown. The contention 

c ““e claimants, on the contrary, was that the 
, rgo was their property, and therefore could not 
helawfuHy seized.
of fr^hmtsastothe contracts for sale and purchase 
h « cargo must now be stated in substance, but 

^fly. Pop the details, the documents which 
Hi'16 f? «^cnce can be referred to. I  will pre- 
t; ’se [hat the contract, and all material transac- 
th nS IC relation h° ^  UP to the time of seizure of 
e ?.car£T°i were entered into before the war, and in 
sh ,1̂ 6 innocence of any anticipation of war. In  
cj . * ali the transactions, so far as concerned the 
0£ ltaants, were carried out in times and conditions 
„o T0ace- The claimants were the sellers of the 
of as’ an^ their bankers who discounted the bill 
an,ex°hange. They have made common cause, 
jv- distinction need be made between them in 
Mfi8 Jude meHt. I  will describe the claimants, 
and p8' Muir and 0°., as “ the sellers ” ; and Fries 

mj“ °-> the German merchants, as “ the buyers.” 
b n * 6 8e^ers contracted to Bell the cargo to the 
the FB 0n hh® 25th June 1914 for shipment during 
g(.a,D10Hth of July 1914 from a port of the United 
to iv,6  ̂ j 16ct or indirect to Rotterdam at a price 
word eu COBt> freight, and insurance; in other 
a c . ’ the contract was what is so well known as 
term*'*' contract. Payment (or, in American 
che ¿n° ‘°?y. “ reimbursement ”) was to be “ by 
fur*,- ,aSa>nst documents.” The sellers were to 
?arnish policies of insurance or

were 
certificates of

toeuiaT u -(free ° t  war risk). A  clause of settle- 
shr>m °* “*spntes in London was included, which
_ _ LI WK fann i'f. n v , T r l L ; « «  « lr „ r v \  4-1 . 0  4  ---------(apart

« c e
from anything else) that any 

to be determined according to

them9* Sf ,ers t>ad bought the wheat to enable
E. B p their contract with the buyers, from 
wheaf ° X’ a ?ra'n merchant, in Galveston. The 
23rd TWias dipped by Fox at Galveston on the 
favour v ^ e  bill of lading was given in
the ord°* 8hiPPer. and was made out to
I t  Wa . r on0 E av*s> or to his or their assigns. 
aelWD lni“orsed generally, and in due course the 
of Ja<j. Paid Fox for the wheat and obtained a bill 
buye *D£' They did not indorse in favour of the 
indors’dan<̂  ^  rema,ined a bill of lading only 
Were eff generally. The necessary insurances 
w®re r,i17e<fi6d> and the certificates of insurance 

On iVained by the sellers on the 23rd July. 
ex°hari 9 duly the seller drew a bill of
statem^0i.uP°n the buyers, and, according to the 
with t lf  a the Attorney-General, discounted it 
of j\few6 h ankers (the Guarantee Trust Company, 

io rk , who have joined them as claimants).

On the same date they deposited with the bankers 
the bill of lading and the certificates of insurance, 
to be delivered up on payment by the buyers 
through a Berlin bank of the amount due on the 
bill of exchange for the cost and insurance, less 
the freight which was credited, as it was to be 
paid for by the buyers on delivery.

On the same date, also, the original documents 
were forwarded to the Berlin bank for credit of 
the New York bank by the steamship L a  Savoie, 
which sailed from New York on the 29th July and 
arrived at' Le Havre on the 5th Aug.; and dupli
cate documents were forwarded by the steamship 
Carmania, which sailed from New York on the 
29th July and arrived at Liverpool on the 7th 
Aug. The buyers were duly notified of these 
matters, and an invoice was forwarded to them by 
the sellers on the same day (the 28th July) with 
all the necessary particulars of the shipment, bill 
of exchange, and documents.

So far as the buyers are concerned, no further 
information was given to the court except that 
the documents were tendered to them, and that 
on the tender they refused to accept the documents, 
or to pay the sums due under the bill of exchange 
and indorsed on the bill of lading as follows: 
“ Refused on account of late production, nearly 
one month after normal due date.—Colmar, 
Sept. 3,1914—Geo. F r ie s .”

That reason was a mere excuse; the real reason, 
no doubt, was that war had broken out. The 
sellers, therefore, or their bankers, still hold the 
bill of lading, and the bill of exchange remains 
unpaid.

These, I  think, are all the material facts. The 
question of law, as I  have already stated, is : Was 
the cargo on the 1st Sept, subject to seizure or 
capture by or on behalf of the Crown as droits of 
Admiralty or as prize?

Before this question is dealt with I  desire to 
point out and to emphasise that nothing which I  
shall say in this case is applicable to capture or 
seizure at sea or in port of any property dealt 
with during the war, or in anticipation of the war. 
Questions relating to such property are on an 
entirely different footing from those relating to 
transactions initiated during the happier times of 
peace. The former are determined largely or 
mainly upon considerations of the rights of 
belligerents, and of attempts to defeat such right.
I  will refrain from discussing these matters, and 
will only refer to such authorities as The Sally  
(ub i sup.), The Paquete de B ilbao  (ubi sup.)- and 
The A r ie l [11 Moo. P. C. C. 119; Roscoe, vol. 2, 
600) for the principles applicable in the Prize 
Court during a state of war.

In  the case now before the court there is no 
place for any idea of an attempt to defeat the 
rights of this country as a belligerent; and the 
case has to be determined in accordance with the 
principles by which rights of property are ascer
tained by our law in time of peace. The main 
contest is as to the right test to apply in these 
circumstances for determining whether a par
ticular property is subject to seizure or capture. 
Another point was taken, and argued chiefly by 
junior counsel for the claimants, that in any event 
enemy property in a British ship could not be 
seized in port or captured at sea.

I  will state the contention and propositions sub
mitted by the learned Attorney-General. He 
said: “ My first proposition is that the test of
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the right to capture and sale is the answer to the 
question, ‘ On whom is the risk at the moment of 
capture ? ’ That is to say, who suffers i£ the 
goods are captured? Applying that test, the 
American claimants here would have the ju s  dispo- 
nendi, because they are the holders of the bill of 
lading, which has not been indorsed, and there
fore they would have to that extent, of course, a 
special property, a proprietary interest in the 
cargo, but they would not have a general property 
in the cargo ; still less would they have the risk. 
And there is a third proposition, which is really a 
development of the other proposition, namely, 
the American sellers had a vested right of pay
ment, whatever happened to the goods on the 
tender of the documents, and I  will add as a point 
for my third proposition, that for the purpose of 
determining whether the cargo is good prize 
(which is quite a separate question from the 
other), the material question is not the abstract 
question of property, but whether it  is an enemy 
or a neutral who will suffer if  the cargo is con
demned—on- whom is the risk P ” And summing 
it  up, the learned Attorney-General later sub
mitted, “ I f  my main proposition is right, that in 
a Prize Court one is not concerned with these 
niceties about tbe abstract law of property, but 
the point really is, at the moment of capture, the 
goods being on the high seas, is it  or is it  not 
open to the consignor to compel payment by the 
consignee ? That is the real test. Then plainly 
I  am entitled here to the condemnation of the 
goods.”

As I  have intimated, it  was subsequently 
assumed, and for this purpose agreed by the 
Attorney-General, that the goods were seized 
when afloat in port ; but that makes no material 
difference.

The contrary contention of Mr. Leslie Scott for 
the claimants was that “ the true criterion to 
apply where goods are shipped before war is, 
whose goods are they P In  whom is the property, 
in the sense of a beneficial ownership of the 
goods, vested P” Yery difficult questions often 
arise at law as to when the property in goods 
carried by sea is transferred, or vests ; and at 
whose risk goods are at a particular time, or who 
suffers by their loss. These are the kind of 
questions which are often brushed aside in the 
Prize Court when the transactions in which they 
are involved take place during the war, or were 
embarked in when war was imminent, or antici
pated.

But where, as in the present case, all the 
material parts of the business transaction took 
place bond fide during peace, and it becomes 
necessary to decide questions of property, I  hold 
that the law to be applied is the ordinary 
municipal law governing contracts for the sale 
and purchase of goods.

Where goods are contracted to be sold and are 
shipped during peace without any anticipation of 
imminent war, and are seized or captured afloat 
after war has supervened, the cardinal principle 
is, in my opinion, that they are not subject to 
seizure or capture unless under the contract the 
property in the goods has by that time passed to 
the enemy. I t  may be that the element of risk 
may legitimately enter into the consideration of 
the question whether the property haB passed or 
has become transferred. But the incidence of risk 
or loss is not by any means the determining

factor of property or ownership: (see sect. 20 of 
the Sale of Goods Act 1893). The main deter
mining factor is whether according to the 
intention of the seller and the buyer the property 
had passed.

The question which governs this case, therefore, 
is, Whose property were the goods at the time of 
seizure P This principle is consonant with good 
sense and with the notion of what is right in 
commercial dealings. I t  is also in accordance 
with the doctrines adopted by the eminent jurists 
who have become authorities on the law of 
nations, and applied in the decisions of our Prize 
Court: (see The Cousine M arianne, ub i s u p .; The 
Id a , u b i sup .; The Abo, ub i sup .; The Vrow  
Magaretha, ub i sup. ; and The A rie l, ub i sup.).

The learned Attorney-General by the tenor of 
his argument rendered it almost unnecessary for 
me to go through the many authorities dealing 
with the vesting or transfer of property under 
such contract, or to discuss the question whether 
the property in this case had on the 1st Sept, 
passed from the sellers and become vested in the 
buyers. He did not, as I  understood, argue that 
the property had passed to the enemy buyers. 
He admitted that the neutral sellers had a jus  
disponendi, because they held the bill of lading, 
which was not indorsed, although possibly he may 
have intended to qualify this admission by saying 
that “ therefore the sellers would have to that 
extent a special property ’’ in the goods. But, at 
any rate, as he did not contend that by law the 
property had passed to the buyers, I  think that it 
is sufficient to deal very briefly with the matter, 
and to state my conclusions without elaborating 
the grounds.

In  my opinion, the result of the many decisions 
from W ait v. Baker (2 Ex. 1) up to Ogg v. Shuter 
(ub i sup.), M ira b ita  v. Im p e ria l Ottoman B ank  
{ub i sup.), and thence up to the Sale of Goods Act 
1893; and of the provisions of the Sale of Goods 
Act 1893T itself (following closely on these matters 
the judgment of Lord Justice Cotton in M ira b ita  
v. Im p e ria l Ottoman Bank, ub i sup ), and of the 
decisions subsequent to the Act—e.g., Dupont v. 
B rit is h  South A fr ic a  Company, 18 Times L. 
Rep. 24; Ryan  v. Ridley, ub i sup.; and Clemens 
H orst Company v. B idde ll Brothers, ub i sup.)—is 
that in the circumstances of the present case the 
goods had not at the time of seizure passed to the 
buyers ; but that the sellers had reserved a right 
of disposal or a ju s  disponendi over them, and 
that the goods still remained their property, and 
would so remain until the shipping documents 
had been tendered to and taken over by the 
buyers and the bill of exchange for the price had 
been paid.

I t  follows that the goods seized were the 
property of the American claimants and were not 
subject to seizure. The court decrees accordingly, 
and orders the goods to be released to the 
claimants.

The other point referred to remains; and as it 
was argued and has been foreshadowed in other 
cases I  will deal with it, although, in view of the 
decision just given, it becomes immaterial. I t  
was that, as the cargo was in a British ship, it 
could not be seized or captured even if it  was 
enemy property. In  my opinion, this proposition 
is wholly lacking in foundation. No authority 
was cited for it. Such a contention has never 
been put forward, because, as I  think, no one has
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thought that it could prevail. Enemy property 
sea or in port can be captured or seized except 

sere an express immunity has been created, 
oundance of authority exists for this in the 

cknowledged books of international jurists. I  
¿V1 °nly Cite one—namely, Wheaton; and I  will 
¿1 6 from what is regarded as the best edition, 

of Mr. Dana, published in 1866. After an 
ri  ̂ustive and most interesting account of the 
i ° f  capture according to the usage of war on 

od and on sea, Wheaton wrote as follows :
Saot. 355. The progress o f c iv ilisa tion  has s low ly, 

constantly, tended to  soften th e  extreme severity of 
unr ,°Pera^ ona ° f  w a r by  la n d ; b u t i t  s t i l l  remains 
Pri 6 ,  S<̂  ™ respect to  m aritim e warfare, in  w hich the 
p T ' • ?ro Pe rty  ° f  the  enemy, taken a t sea o r a floa t in  
tion 1V “ d i! o rim ina te ly  bable to  capture and confisca- 
Wa,n ine<l ua llty  in  the operation o f the laws of
^  “ y  land and Bea has been ju s tified  b y  a lleg ing 

naagc o f considering p riva te  p roperty , when 
Well T 6d ™ 0**“ B ta^ en by storm , as booty ; and the 
 ̂ .'“ »own fa c t th a t con tribu tions are levied upon

„ e 1 ° ^ ea occupied by  a hostile  arm y, in  lie n  o f a 
i n h ^ i  confiscation o f the  p roperty  belonging to  the 
oon& lta n ^0 ’ an<^ *ba t the ob ject o f wars b y  land being 
aa ll tleaf,  o r the acquis ition o f te r r ito ry  to  be exchanged 
t jJ9an. equivalent fo r  o ther te r r i to ry  lost, the regard of 
aubi V1f° t0 r  ^or fbose who are to  be o r have been h is 
his n a tu ra lly  restra ins h im  from  the  exercise o f 
° b i e , r i gbt a in  th is  p a r t ic u la r ;  whereas the  
0 0 ° ‘ m a ritim e  wars is  the destruction o f the enemy’s
Pav r rC6 an<^ “ l ig a t io n ,  the  sources and sinews o f his 
cant Power— wbioh objeot can on ly  be a ttta in e d  by the 

P Ure and confiscation o f p riva te  p roperty.

ge£..w’^ a(8o cite Mr. Dana’s note upon this 
fioned’p 8 ^  Was written years after the Declara-

JNote 171.- 
and

-D is tinc tio n  between Enem y’s P rop erty  a t 
Prino' i —  ^an d .— The te x t does no t present the 
Praot'*3* a rSnm ent fo r  the  d is tinc tio n  observed in  
Por between p riva te  p roperty  on land  and a t Bea ; 
Upo'n -ee<?’ ^ aa ^b's sub ject been adequately treated 

Ppuoiple, i f  th a t has even been attem pted, by  most 
P o h tT f ’ ^ ar *B *be exercise o f force by  bodies 
haa 0 to r ibe  purpose o f coercion. M odern c iv ilisa tion  
T h e i*00* 11*0.6^  oerta in  m0|b's o f coercion as justifiab le . 
“•Ufa o f6! 6" “ 8® Upon m at9r*af  in te rests is preferable to  
is .06 upon the  person. W here p riva te  property
“ itu a t 7 ’ ' B because i t  is  o f Buch a character o r so 
°oeroi ?v, to  maIte i* 3 capture a ju s tifiab le  means of 
l i0at n ng,, “ 8 power w ith  whioh we are a t w ar. I f  the 
availabl ° W6r b aH an in te res t in  the p ro p e rty  whioh is 
mau .0 f °  h im  fo r  the purposes o f w ar, th a t fa c t 
haa o n * f acie a subject o f capture. The enemy 
Ptopert an m te rest in  a ll convertib le  and m ercantile  
who ^  ,^ 'b b in  his con tro l, o r belonging to  persons 
Or at  16 b v ing  under h is con tro l, w hether i t  be on land 
and on ’ *°.r  *a a subject o f taxa tion, con tribu tio n , 
titnea f 80at i° n .  The hum an ity  and po lioy o f modern 
Properfb aTe abstained fro m  the  ta k in g  o f p riva te  
Some f ’  n ° *  bable to  d ire c t use in  war, when on land, 
of the™ J b 0 reasons fo r th is  are the  in fin ite  varie ties 
“acred C,“ araoter o f such p roperty  fro m  th ings alm ost 
of ’ . bbose pu re ly  m erchantable ; the  d iff ic u lty  
of u^unna ting  among these v a r ie tie s ; the  need 
PBISori b° support the life  o f non-oom batant
and ob’ ° f  anim als ; the  un lim ited  range o f plaoes 
m °ta i  i 60®0 th a t would be open to  the m ilita ry  ; and the 
bold ani?D^ 0rB amending searches and oaptnres in  house- 
tbese 0 amoDg non-com batants B u t, on the  h igh  seaB, 
are not ̂ a ! ° n8 do no t apply. S tr ic t ly  personal effeots 
^foroha h ' 6n* Cargoes are usua lly  p u re ly  merchandise, 
by mer v, 9 eenf  f °  aea is sent vo lu n ta r ily  ; embarked 
° f  War ? .JntB on an enterprise o f p ro fit, ta k in g  the risks 

> its  value is usually  capable o f compensation in  
V° L- X I I I . ,  N. S

money, and m ay be protected by  insurance ; i t  is  in  the  
custody o f men tra ined and pa id fo r the purpose; and 
the sea, upon w hich i t  is  sent, is  res om nium , the 
common fie ld  o f w ar as w ell as o f commerce. The 
purpose o f m a ritim e  oommerce is the  enrich ing of the 
owner by the tra n s it over th is  common f ie ld ; and i t  is 
the  usual objeot o f revenue to  the Power under whose 
Governm ent the  owner resides. The m a tte r may, then, 
be summed up thus : Merchandise, w hether embarked 
upon the  sea o r found on land, in  w hich the hostile  
Power haB some in te res t fo r  purposes o f war, is p r im d  
Jade  a subject o f capture. Vessels and th e ir  cargoes 
are usua lly  o f th a t character. O f the in fin ite  varie ties 
o f p roperty  on shore, some are o f th is  character, and 
some not. There are ve ry  serious objections o f a m oral 
and economical nature to  sub jecting a ll p rope rty  on land 
to  m ilita ry  seizure. These objections have been though t 
suffic ient to  reverse the p r im d  fac ie  r ig h t  o f capture. 
To merchandise a t sea these objections apply w ith  so 
l i t t le  force th a t the p r im d  fac ie  r ig h t  of capture 
remains.

There is no distinction now to be made between 
capture at sea or seizure in port, and—apart from 
the practice introduced by the Declaration of 
Paris in favour of neutral vessels—it does not 
matter in what ships the cargoes seized may 
happen to be. According to the Order made in 
Council in 1665 as to the rights of the Lord High 
Admiral in former times, which are now the rights 
of the King in his office of Admiralty, “ all ships 
and goods coming into ports, creeks, or roads of 
England or Ireland unless they come in volun
tarily on revolt, or are driven by the King’s 
cruisers,” belonged to the Lord High Admirat. 
and now belong to the Crown. And according 
to Lord Stowell: “ Usage has construed this 
to include ships and goods already come into 
ports, creeks, or roads, and these not only of 
England and Ireland, but of all the dominions 
thereunto belonging ” : (see The Hebeckah, Koscoe, 
vol. 1, 118; 1 Ch. Rob. 227). I t  has never 
been urged that enemy goods are free from 
capture or seizure if they happen to be in British 
ships.

This is, no doubt, the reason why there are no 
reported judgments upon the point; but if deci
sions of Prize Courts are desired to show that 
enemy cargoes in British ships have been captured, 
reference can be made to The Conqueror (2 Ch. 
Rob. 303) and The Machona (10 Cape Times Law 
Report, 163, and the Journal of Comparative 
Legislation, 1900, p. 326). See also The Cargo ex 
Emulous (1 Gallison, 562 ; sub nomine, B row n  v. 
The United, States, 8 Cranch, 110) for the opinion 
of Story, J. in similar cases.

As to the suggestion that the right of seizure 
or capture of enemy property carried as cargoes 
in British ships no longer exists after the 
Declaration of Paris, it  is obvious that the 
Declaration only modified or limited the right 
in favour of neutrals for the benefit and pro
tection of the commerce of neutrals and in the 
interest of international comities ; and did not 
in any other respect weaken or destroy the general 
right.

I t  is well known that the United States of 
America refrained from acceding to the Declara
tion of Paris because they desired that all 
property of private persons should be exempted 
from capture at sea, to which other States have 
always refused to agree. And, in practice, what 
would become of such cargoes ? A  British ship 
could not in times of war carry it  or hand it over

E
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to the enemy either directly or through any 
intermediary, as it is not permitted for her to 
have any intercourse with the enemy. In  my 
view it  is abundantly clear that enemy goods 
carried in British vessels are subject to seizure in 
port and capture at sea in times of war.

In  the present case, since the goods have been 
sold, there will be an order for the payment out 
of court of the proceeds of the sale to the 
claimants. There will be no order as to costs.

On the application of the Attorney-General, a 
stay of execution for three weeks was granted.

Solicitor for the Crown, Treasury Solicitor.
Solicitor for the claimants, Thomas Cooper 

and Co.

Monday, Nov. 30,1914.
(Before the Bight Hon. Sir S. T. E v a n s , 

President)
T h e  S c h l e s i e n . (a )

Enemy ship— S igna lling  apparatus fit te d  to ship 
— Apparatus the property o f neu tra l company—  
P a rt o f ship—“ Goods ” — D eclara tion o f P a ris  
— Lim ited  powers o f P rize  Court— Discretion of 
Crown.

Subm arine s igna lling  apparatus fitte d  to a ship is 
a p a rt o f the ship itself, and i f  the ship is one 
owned by the enemy the apparatus is liable to 
be condemned along w ith  the ship. I t  is 
im m a te ria l that the apparatus is the property  
o f a neutral, and only leased to the owner o f 
the ship. The neu tra l owner who desires to pu t 
in  a cla im  under such circumstances has no 
r ig h t in  the P rize  Court, and must re ly  entire ly  
upon the discretion and the clemency o f the 
Crown.

T h i s  was a case in which the Crown olaimed the 
condemnation of the steamship Schlesien, belong
ing to the Norddeutscher Lloyd Steamship 
Company. The ship was captured in the Bay of 
Biscay and taken into Plymouth.

The vessel was fitted with a submarine signal
ling apparatus which had been supplied by a 
Bremen agency of an American company, the 
Submarine Signal Company, and the company 
asked that the apparatus, although attached to 
the vessel, should not be condemned as it 
remained the sole property of the American 
company and had only been leased to the Nord- 
deutscher Lloyd Company.

C olin Sm ith  (for G. Lawrence, at present serving 
with His Majesty’s Forces) for the Crown.

Leslie Scott, K.C. and D unlop  for the 
claimants.— The signalling apparatus remained 
the property of the American company and had 
only been leased to the German shipping company 
through their Bremen agency. I t  was impossible 
to produce the agreement referring to the matter, 
as it was at present in Germany. The apparatus 
ought to be treated as goods. I f  thiB was so, the 
apparatus came under the category of neutral 
goods on an enemy ship, and was not subject to 
condemnation under the provisions of the Declara
tion of Paris. There was no authority upon the 
subject. The matter was one of the greatest

importance, as there was a great number of these 
apparatus on various ships in different parts of 
the world. I f  it was held that the signalling 
apparatus could be condemned, probably the same 
rule would have to be applied in the oase of the 
Marconi apparatus. In  spirit, at any rate, the 
Declaration of Paris covered the property of the 
claimants.

C olin S m ith  in reply.—The apparatus was a 
part of the ship and was used in navigating the 
vessel. I t  could not be considered as coming in 
any way under the category of goods.

The P b e s i d e n t .—In  this case, as far as the 
vessel is concerned, I  condemn her as lawful prize, 
and there will be an order for her sale. As regards 
the submarine signalling apparatus which was 
fixed and fitted in the vessel, it has been said that 
it  is the property of an American company, and 
in an affidavit which has been put in it  is stated 
that the apparatus was supplied and fixed by an 
agency of the American company at Bremen. I  
know nothing whatever about the constitution of 
this so-called company and agency, and the docu
ment which was said to constitute the lease has 
not been produced. I t  is quite possible that by 
the constitution of the agency at Bremen the 
German people were the real owners of the 
apparatus and that the American company had 
ceased to have any rights in it  at all. But the 
evidence before me is altogether insufficient 
for me to say to which of the two it really 
belonged in law. There has been a document 
exhibited to me, and I  am willing to assume 
that the terms of the lease were the same 
as those contained in the document, and 
that the ownership was settled by those terms. 
But that does not affect my judgment in this 
case. I t  has been argued on behalf of the 
claimants that the apparatus, as being the pro
perty of a neutral company, ought to be protected 
under the express terms of the Declaration of 
Paris. I t  is true that the terms “ neutral goods ” 
and “ enemy goods ” are to be found in the 
Declaration ; but in every case when the question 
has arisen np to the present time the word 
“ goods ” has invariably been read as applying to 
cargo, and to cargo only. I f  reference is made to 
the French text of the Declaration, it will be seen 
that the word used is “ merchandise,”  and it is 
quite clear to my mind that this means, and was 
intended to mean, merchandise. The submarine 
signalling apparatus is not merchandise in any 
sense of the term.

But, says M r. Leslie Scott, we are at any rate 
within the spirit of the Declaration. The spirit 
of the Declaration, however, iB to make things 
during a state of war as easy and as little dis
turbing as possible to those who are engaged in 
neutral commerce. I t  is obvious that in modern 
ships, especially those belonging to the same 
class as the Schlesien, there must be many kinds 
of apparatus installed—like the signalling 
apparatus— which actually form a part of the ship 
itself. Far be it from me to say that, if such 
apparatus could be easily detached from the ship 
the captors of the vessel ought not, if they thought 
fit to do so, to hand over the same to the rightful 
owners. Such things as privately owned chrono
meters and compasses belonging to the captain 
and the crew of a vessel have been given np, and 
I  have given general directions to the marshal(a) Reported by J. A. Slater , Esq., Barrister-at-Law.
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hat such things shall be given up. But it  is a 
otally different matter to assert that claimants 

¿fethose in the present case have a right to come 
the Prize Court and say that a particular piece 

i apparatus which is attached to the vessel 
elongs to them and cannot be condemned. The 
sonants would, in fact, be making a request that 
e court should adjudicate as to their rights if 

he heard in a matter of this kind. 
j .“e Prize Court does not exist for that purpose. 
, exists for the purpose of deciding whether, 

re8ard to the ship as it  stands, it  is a 
Reject- matter fit for condemnation as prize. I  
ave condemned the ship, and I  am not called 
Pon to investigate questions which touch the 

Property in parts of the ship, whet her those parts 
ave been leased or whether they remain the 

Property of the original lessors. I  am not 
uoundful of the importance of the point raised, 
specially as it  involves the question of the rights 

i Reutrals. But it  seems to me that the matter 
l f °?e which must be dealt with by the Crown.

the Crown thinks that the apparatus is the 
w'ni>k'ty American company, no doubt it

1 1 be dealt with accordingly. As far as I  am 
oncemec, however, I  consider that the apparatus 

dsiun & *>ar*i sbiP) and it will be con-
Leave to appeal.

Solicitor for the Crown, Treasury S olic ito r. 
Solicitors for the claimants, Waltons and Co.

Eni

Dec. 7,14,17, and 21, 1914.
(Before the Bight Hon. Sir S. T. E v a n s , 

President).
T h e  O d e s s a  ; T h e  C a p e  C o r s o . (a )

eWy ship—B ritish  ship— Enemy cargoes— Neutral 
ankers— Advances against cargoes—Seizure of 
nips and cargoes— Claims by bankers as pledgees 

j  Condemnation.
sh^ ProPerty  goods captured at sea on a 
nip, whether B ritish  or enemy, is at the time of 
/ie capture in  an enemy subject, such goods 
ar.e law fu l prize and w ill be condemned in  spite 
?! any claims made by persons who assert that 

. y  are pledgees or are otherwise entitled to any 
J P .  i n them. The Prize Court cannot regard 

e rights of pledgees in  any shape or form.

<} ®8E ^ ere two cases in which, besides the con- 
bar ati°n first-named vessel, a German
tioi?Uf ’ ^ ere arose questions as to the condemna- 
car °* ^ 6- car80es carried by the two ships, such 
Claf068 ke'n£ consigned to German merchants. 
who038 were made in each case by British firms 
the 8ouSbt to assert their rights as pledgees. A ll 
in , Materials facts of each case are fully set out 
n judgment.

-Attorney-General (Sir J. Simon, K.C.), 
in n,nce S il l ,  K.C., and T. Mathew  for the Crown 

uo case of the Odessa.
B i l l ,  K.C. and Balloch  for the Crown 

case of the Cape Corso.>U the

in 4.. - ~ —non, K.C. and Dunlop  for the claimants 
6 Case of the Odessa.

thn n ar* -^evan for the claimants in the case of 
t A apeCor so.

(“ ) Reported by J. A. Slater , Esq., Barrister-at-Law.

In  addition to the cases cited by the learned 
President, the following were referred to in the 
course of the argument:

The Packet de B ilbao, Boacoe’s E ng lish  P rize Cases, 
vo l. 1, 209; 2 Ch. Bob. 133;

The Tobago, Eoseoe, vol. 1, 456 ; 5 C h .E ob . 218 ;
The Prances, 8 Cranoh, 418 ;
The Abo, Eoseoe, vo l. 2, 285 ; Spinks, 42 ;
The H am pton, 5 W a ll, 372 ;
The Am y W arw ick, 2 Sprague, 150 ;
Shepherd v. H a rrison , 1 A sp. M ar. Law  Cas. 66 ; 

24 L . T . Eep. 857 ; L . Eep. 5 H . L . 116 ;
M vrdb ita  v. Im p e ria l Ottoman B ank, 3 Asp. M a r. 

La w  Cas. 5 9 1 ; 38 L . T . Eep. 5 9 7 ; 3 E x. D iv . 
1 6 4 ;

G lyn  v. E ast and West In d ia  Dock Company, 
4 Asp. M a r. La w  Cas. 58, 220, 345 ; 47 L . T . 
Eep. 309 ; 7 App. Cas. 591 ;

Sewell v. B urd ick , 5 Asp. M ar. Law  Cas. 79, 298, 
376 ; 52 L . T . Eep. 445 ; 10 App. Cas. 74;

B ris to l and  West o f E ng land  B ank ing  Company v. 
M id la n d  R a ilw a y  Company, 65 L . T . Eep. 234 ; 
(1891) 2 Q. B . 653;

The W inkfre ld, 9 Asp. M a r. Law  Cas. 259 ; 85 L . T . 
Eep. 668 ; (1902) P. 42 ;

The Rossia, Eussian and Japanese P rize Cases, 
vo l. 2, 39 ;

The N ig re tia , Eussian and Japanese P rize  Cases, 
vo l. 2, 208;

Cur. adv. vult.

Dec. 21.—The P r e s i d e n t .— It  is quite clear 
from the ship’s papers that the Odessa was a 
German vessel. She was captured at sea by
H.M.S. Caronia  on the 19th Aug. last. I  there
fore condemn the vessel as lawful prize. The 
other vessel, the Cape Corso, is a British ship. 
Claims have arisen as to the cargoes in both 
ships, and as these claims are of a similar nature, 
I  shall deal with the two cases together. There 
is, in fact, no difference between the claims in 
any matters essential for my judgment; and the 
principles applicable must be the same in both.

The subject-matter of the claim in the first 
case is a large quantity, 51,043 bags, of nitrate of 
soda laden on board the German barque Odessa, 
which I  have just condemned. The cargo was 
captured in the vessel at sea on the 19th Aug. last. 
The claimants are J. Henry Schröder and Go., of 
Leadenhall-street, London—a firm of which 
Baron von Schröder, a naturalised subject of this 
kingdom, and Frank C. Tiarks, a British subject, 
are the partners. The cargo was purchased from 
Weber and Co., a firm of Chilian merchants, at 
Valparaiso, by the Rhede-ei Aktien Gesellschaft 
von 1896, a German company carrying on business 
at Hamburg. By a business arrangement 
between this German company and Schröder and 
Co., the latter accepted bills of exchange in 
favour of the sellers against the cargo, and 
received the bills of lading as security for the 
acceptances, and the moneys payable nnder them. 
The bill of lading in this instance was dated the 
8th May 1914, and was made out in favour of
J. Henry Schröder and Co., London, or their 
assigns. The vessel was stated therein to be 
“ bound for Channel for orders.”

Fifteen bills of exchange for various amounts 
were accepted by Schröder and Co. on the 
4th June 1914, and twenty-one others on the 
9th June. The due dates of these sets of bills 
were the 5th and the 10th Sept. 1914 respectively; 
but, the time of payment having been extended
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by proclamation, the actual dates for payment 
were the 19th and the 24th Oct. Therefore when 
Schröder and Co.’s claim was made the bills had 
not been met. They have since been paid, and 
tbe total sum amounts to 41,1531. The claimants 
claim the cargo “ as being the property of British 
subjects, and (or) as holders for full value of the 
bills of lading therefor,” and “ as the persons 
beneficially interested in tbe cargo.”

The subject-matter of the claim in the second 
case is a large quantity of valuable wood laden on 
board the steamship Gape Corso, a British vessel. 
She was detained for some days at Suez on the 
7th Aug., and the cargo was seized on the arrival 
of the vessel at Brixham on the 26th Aug. The 
claimants are William Brandt, Sons, and Co., of 
Fenchurch-avenue, London, a firm of British 
subjects. The cargo was purchased from one 
Shiitze, of Otaru, in Japan, by one Leo Küpper, of 
Hamburg, a German subject. The vessel was 
chartered to Küpper. The goods were shipped in 
Japan, and the vessel was bound for Rotterdam, 
or, at the option of the charterer, for Hamburg. 
By a business arrangement between Küpper and 
the claimants, the latter gave to Mitsui and Co., 
in London, on behalf of their house at Otaru, 
letters of credit authorising them to negotiate 
drafts of Shütze on the claimants for the cargo 
purchased from him by Küpper. A  certain 
number of bills of exchange were accepted by the 
claimants before the war, which fell due after the 
war, but which have now been paid. The bills of 
lading were made out to Shütze’s order or assigns, 
and were indorsed generally by Shütze. They 
were in due course received by the claimants as 
security against their acceptances. The claimants 
then forwarded them to their agent at Hamburg 
to deliver up to Küpper against payment, and 
some of them were presented before the war. 
Certain collateral securities were given to the 
claimants by Küpper, in part by a guarantee of 
the Rheinische Oreditbank Filiale Karlsruhe, and 
in part by a deposit with the claimants’ agent in 
Hamburg. The transactions were not quite so 
simple as in the first case. Their effect has been 
stated, and no further details need be given. The 
balance of accounts stated by the claimants to 
remain due from Küpper is 61041. The claim 
was formulated by the claimants as follows:—

A. (1) A  declaration that the goods are their 
property.

(2) Release to them of the said goods.
Alternatively:—
B. (1) A declaration that they are entitled to 

possession of the goods.
(2) Release of the goods to the claimants for the 

purpose of sale and retention by them out of the 
proceeds of sale of the amount paid by them for 
the bills of lading and the amount of costs, losses, 
and expenses (if any).

(3) Alternatively for payment to them out of 
the proceeds of sale of the goods of the amounts 
referred to in (2).

In  reference to the transactions between them, 
the claimants in writing to their German customer, 
Küpper, said, “ We shall be pleased to finance the 
wood shipments from Mr. Carl Shütze for your 
account on the basis as sketched by you.” Just 
as Brandt and Co. financed tbe wood shipments 
for their customer, so did Schroder and Co. 
finance the nitrate shipments for their customers, 
the Rhederei Aktien Gessellscbaft von 1896.

I t  was admitted for the claimants in each case 
(1) that in law the property in the cargoes had been 
transferred to, and become vested in, the German 
purchasers, and that the latter were at all 
material times the legal “ owners ” of the cargoes ; 
and (2) that the claimants were merely pledgees 
of the bills of lading representing the cargoes as 
security for moneys advanced, or agreed to be 
advanced.

The important questions of law now raised are 
whether the Prize Court should nevertheless 
regard the claimants as the real owners of the 
goods, and should therefore release the goods 
captured on the ground that they were not 
“ enemy property ” ; or whether the court should 
in some way take cognisance of their claims, and 
direct the captors or the marshal to pay them 
out of the proceeds. The argument was presented 
ably and persuasively by Mr. MacKinnon, and 
the court is indebted to him for his assistance. 
He admitted that no decisions of this or any 
other Court of Prize had given effect or even lent 
countenance to such a claim; but he urged that 
side by side with the development of commercial 
dealings, on the lines of those now presented 
there should be such an extension of the law of 
prize as would protect people who, like the 
claimants, lent money on the security of cargoes 
on their bills of lading.

A t the outset two things must be remembered : 
first, that this is a court of law, and, secondly, 
that the law to be administered here is the law 
of nations, i.e., the law which is generally under
stood and acknowledged to be the existing law 
applicable between nations by the general body 
of enlightened international legal opinion. The 
decisions of a court of law should proceed upon 
definite principles. Those principles have to be 
applied to ever-varying sets of facts. But the 
court has the function and duty not merely of 
deciding individual cases, but of determining them 
upon principles which shall be a guide to others 
as to what their positions and rights are in the 
eye of the law.

In  the domain of international law, in particular, 
there is room for the extension of old doctrines, 
or the development of new principles where there 
is, or is likely to be, a general acceptance of such 
by civilised nations. Precedents handed down 
from earlier days should be treated as guides to 
lead, and not as shackles to bind. But the 
guides must not be lightly deserted or cast aside. 
Already, in the course of the present war, I  have 
had to deal with questions not remote from those 
raised in these proceedings; and in dealing 
with them I  have striven, after careful considera
tion, to decide them in this spirit, with the 
guidance of the past, and in the light of later 
experience.

In  The M arie  Glaeser (12 Asp. Mar. Law Cas. 
601; 112 L. T. Rep. 251; (1914) P. 218) the 
position of owners of enemy vessels and of other 
persons, neutral and British subjects, claiming 
liens or charges upon the vessels, fell to be 
decided. In  The M ira m ich i (ante, p. 21; 112 
L  T. Rep. 349 ; (1915) P. 71) rules for determining 
the “ ownership” of cargoes laden on an innocent 
ship had to be laid down. In  The M arie  Glaeser 
(uh i sup.) the decision was that in cases of 
capture, no mortgages, liens, or charges upon an 
enemy ship could be set up in this court against 
the captors. In  The M ira m ich i (win sup.) it was
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held that in cases of seizure the “ ownership ” of 
° r “ property” in a cargo shipped during peace 
depends upon the municipal law governing con- 
rH,Ĉ 8 ôr '■he sale and purchase of goods. I  must 

adhere to those decisions, unless and until they 
are corrected by a higher tribunal; and I  
JBust apply the principles on which they were 
ounded consistently to the facts of the present 

claims, unless there is good reason in reference 
w these cargoes for adopting different tests or

As to charges or liens, no doubt a distinct line 
'!0llu hs drawn between ships and cargoes laden 
iB them if it  were deemed right to make such a 
distinction. But it has never yet been made, I  
nink, on any occasion by the Prize Court of any 
ation. The reasons for not allowing any charges 

o^liens against ships are set out in The M arie  
«»aeser (ub i sup.) and the many authorities therein 
Hed. Some of these authorities related to 
dagoes, and the same reasons were applied. I  
dl not go over the same ground again, but I  will 

Jdst refer to three instances as examples where 
cargoes were dealt with upon the same footing, 
overing the century from the time of Lord 

dwell in 1805, through the period of the Crimean 
PiOft In nP 1® th0 Spanish-American W ar in 
•p . • There are The M aria n n a  (Boscoe’s English 
7p ze Cases, vol. 1, 518; 6 Ch. Rob. 24), The Id a  
tttoscoe, vol. 2, 268; Spinks, 26), and The Carlos 
A  .R08e8 (177 qj. S. Rep. 655).

appears to me that it  is impossible to dis- 
wh^u'sh t w0 last-named cases from those with 
r lc“ I  am now dealing. Nor do I  see any 

ason for running counter to them. 
n *be case now before the court, that of 

„ 6 Odessa, the vessel and the cargo are both 
properties ” belonging to enemy subjects, 

reason of any validity, or even plausibility, 
or *dere be for barring the claims of British 
u Beutral subjects having liens or charges 
in 0D- vessel, and at the same time allow- 
^ g similar claims against the cargoes P I  can see

iri;̂ ocorSingly, upon authority and principle, 
Br aalac^ as the claims of Schroder and Co. and 
as ;,ts anc* are founded upon their positions 
m P.dgees, and not legal owners, they cannot, in 

? judgment, be allowed.
clai Ut ** was further argued that, although the 
carmants were not the legal owners of the 
tha?°®s>.they had such a beneficial interest therein 
thi 6 claims should be allowed. To accede to 
sort ^r?P°sBioni would be to open a door for all 
Co ® ° f  Inquiries and calculations which has been 
a g e n t l y  and firmly closed by my predecessors 
cirr> by Courts of Prize. A  consideration of the 
cj atBstanees in the case of Brandts and Co.’s 
mit^. at once show the difficulties. In  the 
ba(j  8tage, how would a captor, who may have 
Wa ^°°u reason to believe that the cargo seized 
Con ??emy pronerty, know how to act if he had to 
front*?1, hsfore seizure, or knew he might be eon- 
mon , affer seizure with claims from pledgees as 
advaê ien<̂ ®rs 'n variou8 parts of the world, whose 
or ai,nce?,might b0 either 5 per cent, or 95 per cent. 
Or j/p fu e r  proportion of the value of the goods P 
gener 1 be subject to the taking of a
gUa al account as between banker or customer or 
extenf* f customer in order to ascertain the 
Lter alleged charge or lien P When a

stage is approached, what would the captors

or the marshal have to doP Are they to be 
parties to the taking of an account between the 
pledgors and pledgees, or persons possibly claim
ing under them, an account which ex hypothesi 
would during the war have to be taken in the 
absence of some of the parties P Such proceedings 
would be wholly foreign to the jurisdiction and 
working of this court. That persons may be 
losers during war time in pecuniary or commercial 
transactions with enemy traders is only too 
obvious. Loss is no test of legal rights. The 
claimants have rights of action against their 
customers for their full claims which they can set 
in motion either daring the war or after it. How 
far these claims might be fruitful is no concern of 
this court.

In  my judgment, the only safe guiding prin
ciple is to ascertain who are the legal owners of 
the cargoes ; and, if the goods are found to be the 
property in law of an enemy, to condemn them, or 
if they are the property of neutrals or British 
subjects to release them, as was done in The 
M ira m ie h i (ub i sup ).

There is one other matter to mention relating 
to the second case lest it  may be thought that it  
has been overlooked. Counsel for Brandts and 
Co. contended that in regard to part of the cargo 
claimed—namely, 2834 logs—both Kiipper and, 
his guarantors, the RheiniBche Creditbank Piliale. 
Karlsruhe, had before the outbreak of hostilities 
and capture refused to take up the bills of lading 
and that thereupon the pledgees could have sold 
E  ven if the face of refusal were established, it  is 
clear that until the pledgees did sell, the general 
property in the goods remained in the owners, 
who had at any time the right to redeem. I  may 
further note that the facts upon this head were 
precisely similar in The Carlos F . Boses (ub i sup.) 
The statement of them which is to be found at 
p. 679 of the report is as follows :—“ The purchase 
of the goods, the drawing and cashing of the 
drafts, and indorsement and delivery of the bills 
of lading, all took place before the sailing of the 
vessel, and long before the declaration of war, and 
before there was any reason to anticipate hostili
ties. The drafts were accepted before the war, 
and were paid before the seizure of the vessel.” 
Nevertheless it was held that the claimants had no 
right to the goods aB against the captors.

My judgment, therefore, is that in none of the 
forms suggested can the claims in either case be 
allowed; and I  must condemn the cargoes in both 
cases as lawful prize.

Solicitor for the Crown, Treasury Solicitor.
Solicitors for the claimants, Stibbard, Gibson, 

and Co.; Coward and Hawksley, Sons, and 
Chance.

Feb. 8 and 22.
(Before the Right Hon. Sir S. T . E v a n s , 

President.)
T h e  C o r s ic a n  P r i n c e , (a )

Ship— Cargo— Seizure of cargo—Sale— C la im  for 
freight— Proceedings in  K in g ’s Bench D iv is ion— 
Jurisd ic tion  of Prize Court— Transfer of case—  
Practice.

Where the cargo of a ship has once been seized as 
prize, even though the cargo is subsequently

(a) Reported by J. A. Slatk k , Esq., Barrister at-Law.
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released, the ju risd ic tion  to determine as to the 
rights of the shipowner to receive freight and also 
the amount of the freight, i f  he is entitled to 
receive any at a ll, is  in  the Prize Court and not 
in  the common law courts of the country.

S u m m o n s  adjourned into court for argument ae 
to the exclusive jurisdiction of the Prize Court in 
questions regarding a claim made by shipowners 
for freight when the ship’s cargo has been seized 
by the Crown as prize and afterwards released. 
The facts of the case, aB far as are necessary, are 
set out in the judgment of the President.

T. H . T . Case for the Crown.
M aurice S i l l ,  K.C. and Balloch  for the ship

owners, the Prince Line Limited.
B u tle r Aspina ll, K.C. and B . A. W right for the 

Russian Bank for Foreign Trade.
Darby  for the Scoiété Générale de Paris, 

agents for the International Bank of Commerce,
Petrograd. - ,,

6  Cur. adv. vu lt.

Feb. 22.—The P r e s id e n t .—This is a summons 
which came before me in chambers, and which I  
adjourned into court for argument. I t  is a 
summons issued by the Prince Line Limited—the 
owners of a British vessel, the steamship Corsican 
Prince—in effect asking for directions for the 
assessment of the amount of freight and other 
moneys claimed by the shipowners, and for pay
ment of the amount so assessed out of the 
proceeds of the cargo now in court in these prize 
proceedings. Part of the cargo was claimed by 
the Russian Bank for Foreign Trade (hereinafter 
referred to as “ the Russian Bank ”), and a 
consent order was made for payment out to the 
bank of part of the proceeds of the sale of the 
cargo upon the terms, and in the circumstances, 
which will be referred to later. A caveat against 
payment out without notice was afterwards 
entered on behalf of the shipowners in accordance 
with the Prize Court Rules. Later a writ was 
issued in the King’s Bench Division by the 
Russian Bank against the shipowners, in which a 
declaration as to the rights of the parties was 
claimed ; and a summons to stay that action was 
issued, which at present stands adjourned. The 
matter which now arises for decision is whether 
the claim of the shipowners and the questions as 
to the rights of the shipowners and the cargo 
owners in respect of the proceeds of the cargo are 
to be determined in a common law court in the 
King’s Bench Division or in the prize proceedings 
in this division. I  apprehend that the principles 
and the practice governing this matter are the 
same since the assignment to this division of the 
Prize Court jurisdiction of the High Court under 
the Judicature Act 1891 as in former times, when 
the jurisdiction in prize was vested in and exer
cised by the High Court of Admiralty. The 
subject is one of general importance affecting our 
j udicature, and I  propose in the first place to deal 
with it upon lines applicable to proceedings of 
this nature generally, and then to state the 
particular facts of this case, to which the 
principles and the practice governing such cases 
have to be applied.

Mr. Maurice H ill has cited many authorities in 
his argument on behalf of the shipowners that 
this court, exercising its prize jurisdiction, has 
the exclusive right to determine such questions as

those which are now in issue, and not a common 
law court, and that such determination should be 
in accordance with the prize law.

I t  has been my duty to examine those 
authorities and also other authorties which deal 
with these matters in so far as they throw light 
upon the subject. Having done so, it  does not 
appear to me to be necessary or useful to go 
through the cases in detail, because the examina
tion of them shows that the results which are 
summarised in text-books of various authors— 
themselves authorities of acknowledged renown— 
are abundantly justified by the decided cases. 
Story, J., who, as an exponent in treatises and 
judgments of matters relating to Prize Law, is 
hardly second to Lord Stowell himself, in his 
Notes on the Principles and Practice of Prize 
Courts writes as follows (p. 30): “ When once the 
Prize Court has acquired jurisdiction over the 
principal cause, it will exert its authority over all 
the incidents. I t  will follow, as has been already 
observed, prize proceeds into the hands of agents 
or other persons holding them for the captors, or 
by any other tit le ; and in proper cases will 
decree the parties to pay over the proceeds, with 
interest upon the same for the time they have 
been in their hands. I t  may also enforce its 
decrees against persons having the proceeds of 
prizes in their hands, notwithstanding no stipula
tion, or an insufficient stipulation, has been taken 
on a delivery on bail; for it may always proceed 
in  rem where the res can be found, and is not con
fined to the remedy on the stipulation; and in 
these cases the court may proceed upon its own 
authority ex officio, as well as upon the applica
tion of parties; nor is the court functus officio 
after sentence pronounced, for it may proceed to 
enforce all rights, and issue process therefor, so 
long as anything remains to be done touching the 
subject-matter. The Prize Court has also exclu
sive jurisdiction as to the question who are the 
captors and joint captors entitled to share in the 
distribution, and its decree is conclusive upon all 
parties. I t  has also exclusive authority as to the 
allowance of freight, damages, expenses, and 
costs in all cases of captures, and though a mere 
maritime tort unconnected with capture ju re  belli 
may be cognisable by a court of common law, yet 
it  is clearly established that all captures ju re  belli, 
and all torts connected therewith, are exclusively 
cognisable in the Prize Court.” And in a decision 
of the Supreme Court of the United States in 
which Story, J. delivered judgment, he says: 
“ For if  the Admiralty has, as it  is conceded on 
all sides it has, jurisdiction over the incidents, as 
well as the principal matter of prize, it  must be 
just as much exclusive in the first case as in the 
last” : (M aisonnaire v. Keating, 2 Gallison, 324, 
at p. 343).

So Chancellor Kent, in his work on Inter
national Law, says: “ I t  iB a principle perfectly 
well settled, and constantly conceded, and applied, 
that Prize Courts have exclusive jurisdiction, and 
an enlarged discretion, as to the allowance of 
freight, damages, expenses, and costs, in all cases 
of captures, and as to all torts, and personal 
injuries, and ill-treatments, and abuse of power 
connected with captures ju re  be lli ” : (12th edition 
by Holmes, J., p. 400).

This passage was cited with approval in 1868 
by the Supreme Court in The S iren  (7 Wallace, 
152, at p. 161). One more passage may be cited
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from Halleck’s International Law (4th ed it, vol. 2, 
P; 433): “ Prize Courts also have exclusive juris
diction, and an enlarged discretion, as to allow
ance of freight, damages, expenses, and costs, and 
as to all torts, personal injuries, ill-treatments, 
and abuse of power, connected with maritime 
captures de ju re  belli, and they frequently award 
large and liberal damages in such cases. This 
I? 'e rests upon the ground that where the Prize 
Court has the sole and exclusive jurisdiction of 
. 3 original matter, it  ought also to have such 
Jurisdiction of all its consequences and of every- 
thing necessarily incidental thereto. The Courts 
°t Common Law in England have no jurisdiction 
at all of such incidental questions -r and this 
doctrine has been reaffirmed by the courts of 
the United States.”

In  the leading case of Le Caux v. Eden (2 
riouglaa, 594), Buller, J. in a judgment which 
deals exhaustively with the subject says (at 
P- 609); “ The principle is that the question 
prize or no prize, and the consequences of it, are 
cognisable solely in the Admiralty Court: the 
true reason of which is that prizes are acquisitions 

belli, and the ju s  be lli is to be determined by 
the law of nations and not by the particular 
municipal law of any country.”
. Lord Mansfield, who was a party to the decision 
'n Le Caux v. Eden (ub i sup.), in the history he 
gave of the Instance and Prize jurisdictions of 
de Court of Admiralty in L ind o  v. Rodney (2 
ouglas, p. 614), said : “ The whole system of 

legation and jurisprudence in the Prize Court is 
Peculiar to itself ; it  is no more like the Court of 
g fd ira lty  than it is to any Court of Westminster 

And after describing some of the matters 
add wkich the Prize Court had to deal, he 
deled: “ These views cannot be answered in 

u y Court of Westminster Hall, and therefore 
Courts of Westminster H all never havethe
---------OOUlUlUOTOi AAO.ll * OI UttVO

<  ̂ ,mpted to take cognisance of the question 
^Prize or not prize ’ : not from the locality of 
emg done at sea, as I  have said, but from their 
competence to embrace the whole of the 

Sul>3ect.”
decision in Le Caux v. Eden (ub i sup.) was 

]■ at au action for false imprisonment would not 
at common law where the imprisonment was 

au, consequence of taking the ship as prize, 
and f kgh ship had been acquitted and restored,

d the captor had been condemned in costs and 
,.„cnag68 in the Prize Court. More than thirty 
8 8rB afterwards came the case of F a ith  v. Pear- 
the *  Camp. 357), which carried the doctrine of 
fu ®xclusive jurisdiction of the Prize Court still 

ther> because in that case (which was an action 
c J ^ m o n  for trespass for seizing ship and 
a in ' i  ,caPf°r’ who found that he had made 
„ « « ta k e  in capturing the ship, had given her 
a), .Without having instituted any proceedings 
dp»-1?.8!' her in the Court of Admiralty. In  

that the Common Law Court had no 
hiom 1 ■0n’ CIbbs» 0. J. said (at p. 358): “ The 
eng ent it appears that the ship was seized as an 
the d f that is an end of this action. Although 
did ^ant had no probable cause for what he 

. 10 is only amenable in the Court of 
v- I  well remember the case of Le Caux
waa en sup.) being decided. The decision 
t0 approved of at the time, and has been adhered 
apDj.er since. The principle there laid down fully 

P 168 to the action we are now trying. I f  the

ship is actually seized as prize, although she is 
released by the captor without being libelled in 
the Admiralty Court, the Courts of Common Law 
have no jurisdiction upon the subject. The incon
venience would be equally great in either case. 
I f  trespass lies for seizing the ship, every Bailor 
on board may bring an action for false imprison
ment.'’

We are incompetent here to consider whether 
the captor was excusable for what he d id ; and, 
if he was not, what compensation he ought to 
make to the parties injured. I  conceive that 
they are by no means without remedy, and that 
proceedings may be originated in the Admiralty 
Court on the part of the captured. There the 
question of prize or not prize will be properly 
discussed, the existence of probable cause will be 
proved or negatived, and by a single decree justice 
will be done to all concerned.

The Prize Court has constantly dealt with 
claims for freight and damages where ships or 
cargoes have been captured or seized, not only 
as between captors and owners, but also as 
between owners of ships and owners of cargo, 
and have adjudicated upon such claims whether 
the ship or cargo has been released, and when 
both ship and cargo have been released; and 
apparently no action involving questions in 
similar cases were brought in any Common Law 
Court.

And this is obviously for grounds solid in 
justice and convenient in practice; because the 
two courts administered two different codes or 
systems of law ; the Prize Courts deal with claims 
in accordance with the law of nations and upon 
equitable principles freed from contracts, which 
almost always cease to have effect upon capture 
or seizure by reason of the non-appearance or 
non-completion of the contract of affreightment; 
whereas Common Law Courts would only deter
mine the consequences of the strictly legal con
tractual obligations of the parties. The King’s 
Bench Courts would either give the claimants for 
freight the whole or nothing, according to whether 
the contract of affreightment had been performed 
or not. But the Prize Court takes all the cir
cumstances into consideration, and may award, 
as it has done in decided cases, the whole 
or a moiety of the freight, or a sum pro ra ta  
i t in e r is ; or it may discard the contract rate 
altogether, even as a basis for assessment on 
calculation (The T w illin g  Riget, Roscoe’s English 
Prize Cases, vol. 1, 430; 5 Oh. Rob. 82); or 
it may withhold or diminish the sum by reason 
of misconduct, as, e.g., resistance to search or 
spoliation.

And we find that in accordance with the 
principles, precedents, and practice which have 
established the exclusive jurisdiction of the old 
High Court of Admiralty, to which the Admiralty 
Division of this court has succeeded when sitting 
as a Prize Court, the Prize Court Rules have been 
framed for this court, and have been made by the 
Privy Council under the Prize Court Act 1894, 
and not by the Rule Committee which frames 
the rules for the High Court. I t  is not necessary 
to refer further to these rules; but attention may 
be directed to Order X L V ., which provides that 
in the absence of prescribed rules, the practice of 
the late High Court of Admiralty in prize pro
ceedings shall be followed or such other practice 
as the President of this division may direct. I t
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may alBO be noted that the appeal from decisions 
of this court on all questions, claims for freights 
included, is to the Judicial Committee of the 
Privy Council ; whereas, if  similar questions 
could be tried in the Commercial Court or any 
court of the King’s Bench Division, the appeal 
would be to the Court of Appeal or to the House 
of Lords.

The court has also its special officers, like the 
registrar and merchants and the Admiralty 
marshal, and its special machinery for dealing 
with all such matters as may arise m prize pro 
ceedings.

I  have dealt with the important question of juris- 
diction generally. But, in truth, Mr. Aspinall, 
for the claimants, did not dispute the main pro
positions which have been stated. He contended, 
aB I  understood, that where, as in this case, the 
captors or the Crown after seizure released the 
goods, not only had the King’s Bench Courts 
jurisdiction to deal with the claim for freight, but 
that they alone had the jurisdiction to the exclu
sion of this court, even when the proceeds of the 
cargo seized and sold are now in the hands of 
this court. This contention is, in my view, quite 
unsound. A  somewhat similar argument was 
put forward in Le Gaux v. Eden (ub i tup .) on the 
ground that the ship had been declared by the 
sentence of the Prize Court to be no prize, but it 
did not prevail. As I  have before pointed out, 
the Prize Court exercised jurisdiction and exclu
sive jurisdiction, where ihe subject-matter had 
been acquitted or released, and it had been held 
that such jurisdiction was vested in it, even when 
captures had been abandoned without any pro
ceedings having been instituted at all.

When the particular facts of the present case 
are looked at it  is perfectly clear that this court 
alone has jurisdiction to deal with the claim for 
freight, and that it  would be most inconvenient if 
it  were otherwise. The essential facts very 
shortly stated are as follpws : The ship’s cargo 
consisted of 250,000 poods of barley. I t  was 
loaded at Odessa, the loading being completed 
after war waB declared between Russia and 
Germany. I t  was all consigned to Hamburg. 
The Russian authorities raised difficulties about 
the ship leaving, but afterwards allowed her to 
sail on an undertaking by the master to call at 
Malta, Gibraltar, and Falmouth. She arrived at 
Falmouth, and was ordered by my marshal to 
Liverpool. She was detained, and afterwards, on 
the 29th Oct., her cargo was seized. Upon the 
application of the marshal an order was made by 
this court for the sale of the cargo to prevent its 
deterioration and for the payment of the proceeds 
into court.

A  writ was in due course issued by the 
Procurator-General claiming the condemnation of 
the cargo or its proceeds as prize. The whole 
cargo was sold for about 29,8001. The net pro
ceeds amount to about 28,6001., and are now in 
court. Appearances were entered in these pro
ceedings by the Russian Bank claiming as owners 
of part of the cargo—viz., 51,500 poods ; by the 
Société Générale, claimants as to other parts— 
viz., 46,280 poods; and by the Prince Line 
Limited as owners of the vessel. So far as I  
have been informed, no claims have been made in 
respect of the rest of the cargo, over 150,000 poods, 
or itsproceeds. After the sale of the cargo, an order 
was made with the consent of the Procurator-

General and of the claimants in these terms : 
“ Upon consent of H .M . Procurator-General, it  is 
ordered that he do pay out to the Russian Bank 
for Foreign Trade the net proceeds of sale of 
51,500 poods of barley ex the above vessel upon 
production of the copy bills of lading, payment of 
any charges which may have been incurred in 
connection with the detention thereof, and subject 
to any rights as to freight which the shipowners 
may have had over the goods at the date of the 
seizure thereof.” A similar order waB made in 
favour of the Société Générale in respect of 
46,280 poods. The Prince Line Limited, as 
claimants for freight, demurrage, and charges, 
entered a caveat against the payment out of court 
of any of the proceeds without notice to them. 
After all these steps were taken in these pro
ceedings the Russian Bank issued their writ in 
the King’s Bench Division. The summons to 
transfer the trial of the action to the Commercial 
Court is stayed pending this decision. The 
Société Générale, through their counsel, Mr. 
Darby, adopted the argument of Mr. H ill, and 
they desire that the questions affecting them 
should be heard in this court. Upon these facts 
I  repeat that it is clear beyond dispute that the 
owners and cargo owners are within the exclusive 
jurisdiction of this court,

I  will only point out further that the Crown 
has full right to consent to the release of any 
ship or goods captured or seized on any grounds 
that the Crown may see fit. Moreover, it does 
not by any means follow as a necessary con
sequence of the release that goods were not 
properly seized as prize as the Crown’s droits of 
Admiralty. In  the present case, as the Empire 
of Russia is our ally in the war, it  does not 
require a very vivid imagination to conceive 
grounds for giving up to the Russian Bank the 
proceeds of the portion of the cargo claimed by 
them quite otherwise than as an acknowledgment 
of wrongful seizure. And if  it  is thought 
material, it  would be quite open to anyone 
interested in these proceedings at any stage to 
allege and to set out to prove that the seizure of 
the cargo was lawful. I  give directions therefore 
that the claim of the shipowners and all questions 
between them and the Russian Bank and the 
Société Générale be heard in these prize pro
ceedings.

Solicitor for the Crown, Treasury Solicitor.
Solicitors for the shipowners, W ilkinson  and 

M arsha ll, Newcastle.
Solicitors for the Russian Bank for Foreign 

Trade, Coward and Hawksley, Sons, and Chance.
Solicitors for the Société Générale de Paris, 

Loughborough, Oedge, Nisbet, and Drew.
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jH. OF L.] Ow ners op SS. H a t f ie l d  v . Ow ners  of SS. Glasgow ; T h e  Glasgow. [H . of L.

Clause of Horiis*
Nov. 5, 6, and Dec. 8, 1914

(Before Earl L o r e b t j r n , Lords D u n e d i n , 
A t k in s o n , and P a r m o o r .)

G w n e r s  o f  t h e  S t e a m s h i p  H a t f i e l d  v . 
O w n e r s  o f  t h e  S t e a m s h i p  G l a s g o w : T h e  
G l a s g o w , (a)

Collision du ring  salvage— Regulations fo r  Prevent- 
lr ig Collisions a t Sea, art. 29— Appeal on matters 
°J fa c t—Concurrent find ings  in  courts below— 

nnsd ic tion  on appeal to review conclusions 
resting upon probabilities.
e ru le  tha t concurrent find ings  should not be 

disturbed on appeal does not apply where on 
o-ppeal there is tolerably clear evidence which 
satisfies the court that the find ings are erroneous.
. p r in c ip ié is  especially applicable to a case 

l n which the conclusion sought to be set aside 
^  es‘ s upon the consideration o f probabilities, 

vessel, while rendering assistance to another, 
was rammed, by the la tte r. She sank and a ll 

In  Vi "'an(^s w ith  one exception were lost.
he court o f f ir s t  instance both vessels were held 

0  blame, but the Court o f Appeal reversed that 
ecision and held tha t the salving vessel was 

alone to blame.
He¡ ? ^ r s  o f the salving vessel appealed.

a, tha t this case was not a true example o f con- 
wrrent find ings in  the courts below; tha t there 
as ju r is d ic tio n  to review the concurrent find- 
gs m  the courts below; and tha t on the facts 

sa which was being salved, but which
R u l 7 ■ j  B a lin g  ship, was alone to blame.

Th p  n 0Wm ^  ^j0 r^s Herschell and Watson in  
n  ¿ ' island v. Glamorgan Shipping Company 
n AsP; -Mar. Law  Cas. 83, 206, 317; 68 L . T .
ñ n j - 4 b 9  ’ (1893) A. C. 207), as to concurrent 
J clings, considered.

by tbe ownerB of the steamship Hatfie ld  
In  f l an order of the Oourt of Appeal 

Plaint;« aj li°n the present appellants were 
The ir  - tbe Preaenl  respondents defendants, 

in th«, collision took place between the two vessels 
t t a t i l u 0 rth  Sea on the Oct. 1911, while the 
grogs'at ' ^ J J C on screw steamship of 1753 tons 
those ¡„ V ™  tons net register, at the request of 
tender 0 , r£e ° f  the Glasgow, was attempting to 
Qla, salvage assistance to the latter. The 
gross u i  8teel sorew steamship of 1068 tons 

On tLd 492 tons net register. 
her etpA ' “ orning of. the collision the Glasgow, 
Hot far f mg gear haring gone wrong, was drifting 
Sea rotn. tbe Galloper Lightship, in the North 
to wh'1°^ B1gnals of distress. The evidence as 
estahlui. happened was not very conclusive, but 
in tow that the Hatfie ld  came up to take her 
vessel o a 6 rounded the stern of the disabled 
few r n ; „ n<7 name out on her starboard quarter. A  
Port b U k a ôr the H atfie ld  was struck on the 
‘ornieO^T i y tbe Glasgow’s stem, and almost 
wilh tv, 6 y wen.t to the bottom, all her hands, 
being lost eXC64>̂ °n ° ne man named Hagar,

Vê elBthe d6Cree of the Admiralty Oourt both 
Beane V (tre Pr°nounced to blame. Bargrave 
heavy Ro ' *ound that the master of the Hatfie ld  in a 

——-__a and wind miscalculated his direction
\r ]  fieDorte¡1 by W. E. Rkid. Esq., Barrirter-at-Law.
V° L- X H  i.. N. S.

and got too close to the Glasgow. He therefore 
attributed blame to the Hatfield. He found also 
those in charge of the Glasgow to blame, because 
although he did not find that the engines of the 
Glasgow were set ahead, he found that they were 
not reversed at the time and at the distance when 
they were asserted to have been reversed or at 
any material time. He was advised by the 
assessors and found that had the engines been so 
reversed the collision would have been avoided.

From that judgment both parties appealed to 
the Court of Appeal (Lord Parker, Lord Sumner, 
and Warrington, J.), who found that the H atfie ld  
was alone to blame. In  their opinion the sole 
cause of the collision was a miscalculation by 
hose in charge of the Hatfie ld  and negligence. 

The charges of negligence made againBt  those 
navigating the Hatfie ld  were: (1) That a good 
look-out was not kept on the H atfie ld  ; (2) that the 
Hatfie ld  failed to keep clear of the Glasgow;
(3) that the H atfie ld  was in the circumstances 
manoeuvred too close to the Glasgow, and im
properly and at an improper distance attempted 
to cross the Glasgow’s bows; (4) the engines of 
the Hatfie ld  were not stopped or reversed in due 
time or at all; (5) that those in charge of the 
Hatfield  neglected to comply with art. 29 of the 
Sea Buies, the only article of such rules material 
to the case. Its terms are as follows :

N oth in g  in  these ru les sha ll exonerate any vessel or 
the  owner o r m aster or crew thereof from  the  conse
quences o f any neglect to  ca rry  lig h ts  or signals or o f 
any neglect to  keep a proper look-ou t o r o f the neglect 
o f any precaution w hich m ay be required by  the o rd inary 
practice of seamen or by the special circumstances o f 
the  case.

From the judgment of the Court of Appeal the 
owners of the H atfie ld  appealed.

A d a ir Roche, K.C. and Lewis Noad appeared 
for the appellants.

Sir Robert F in la y , K.C., A. D. Bateson, K.C., 
and Raeburn  for the respondents.

The House, having taken time for consideration, 
gave judgment allowing the appeal and holding 
that the Glasgow was alone to blame.

Earl L o reburn .—This is a collision case in 
which Bargrave Deane, J. found both ships to 
blame—namely, the H atfie ld , which was attempt
ing to salve the Glasgow, and the Glasgow, which 
sank the Hatfie ld. The Oourt of Appeal found 
that the Hatfie ld  alone was to blame. A  sad 
feature of the collision is that all hands were lost 
in the Hatfield, except one man, Hagar by name. 
In  such a state of things the crew of the surviving 
ship is especially bound to be careful not to admit 
any unconscious bias in favour of their own vessel 
into their evidence, and a court has always to 
keep in mind that what is said against the ship 
which has been destroyed is said against those 
who cannot tell their own story. I  must advert to 
the fact that a scrap log was thrown overboard 
the morning after the collision because, it is 
said, it  had been wetted by sea water and had 
been reduced to pulp. This has not, though it 
might have, affected my judgment, but it  was 
very wrong to throw it overboard under the 
circumstances.

Some things are common ground. The Glasgow 
is a steamship of 1068 tons gross. Her steering 
gear went wrong and she was drifting not far 
from the Galloper Lightship on the morning of

F
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the 1st Oct. 1911, flying signals of distress. About 
11 a.m. the Hatfield, a steamship of 1753 tons 
gross, came up to take her in tow, rounded her 
stern, and came out on her starboard quarter. 
W hat then happened we have to collect from 
various sources, but in a few minutes the Hatfie ld  
was struck on her port bow by the Glasgow’s 
stem, and almost immediately went to the bottom. 
A t the time a gale was blowing from N. or N.E., 
and there was a rough sea. Everything else that 
is material we have to find out for ourselves 
from such evidence and indications as are afforded 
us. There are three sources of information, in 
addition to skilled witnesses.

In  the first place, the surviving ship, the 
Glasgow, was inspected when she came into port. 
The forward fluke of the anchor on her port side 
was broken ofE. There was substantially no 
setting over of the stem, and the rivets can be seen 
in the photographs, apparently not displaced. In  
fact, except the anchor on the port side, the bows 
of the Glasgow were not substantially injured. 
Now that shows one thing. When the impact took 
place the H atfie ld  was not going ahead. I t  is 
agreed that the stem of the Glasgow struck the 
port side of the Hatfield. In  fact, it was clear, and 
hardly disputed at the close of the argument, 
that the Glasgow struck the Hatfie ld  practically 
at right angles and when the latter ship was 
not moving, or hardly moving. One more fact 
appeared from this inspection. The condition of 
the Glasgow’s bows showed that the blow was not 
an up-and-down blow. The bows of the Glasgow 
went clean into the Hatfield.

Our next source of information is the solitary 
survivor of the Hatfie ld, namely, Hagar, who came 
on deck immediately after the collision. Bargrave 
Deane, J., who saw him, says he was an honest 
witness, but thought he was too agitated—as well 
he might be at the time—to be reliable upon 
detail. Hagar said that the stem of the Glasgow 
penetrated 6ft. or 7ft. into the Hatfield, at about 
right angles, and if that is accurate then the 
experts are satisfied, nor was it disputed that the 
Glasgow must have had headway on her—in other 
words, that she rammed the other ship— which, if 
accepted, would put an end to the case. I  will 
not act upon that because I  do not feel absolutely 
clear about the extent of penetration, and both 
courts below declined to accept it. I t  is due to 
the witness to say that his evidence is decidedly 
confirmed by the report made by the mate of the 
Glasgow to the master, and I  am by no means sure 
that this is not true.

The last source of information is the crew of 
the Glasgow, and before I  deal with them I  will 
put together the facts which are either admitted 
or established, apart from what those present at 
the collision can prove. I  take with me to the 
consideration of the Glasgow’s evidence these 
facts: “ The blow was struck at about right 
angles; the H atfie ld  was practically motionless 
at the time; the blow was severe enough to sink 
her almost at once, and it was not an up-and- 
down blow.

Now for the account given by the officers of the 
Glasgow herself. The master’s version was as 
follows, and the others agreed so far as they went. 
After describing how he had his steering gear 
broken and how the Hatfie ld  passed under his 
stern and came out on the starboard quarter in 
order to take him in tow, he proceeds.- “ She

appeared stationary there for about five or ten 
minutes and then she appeared to go on the 
same course as we were heading ourselves, 
and steaming slowly ahead; but it appeared 
to me that she was still edging in towards us all 
the time. When he had got forward of the beam 
he seemed to act on a starboard helm then and 
still edging in, and he got nearly abreast of our 
forecastle head, still under his starboard helm and 
still edging in towards us . . well, he still
had headway on him ; he still appeared to bo 
attempting to cross the bow, and when he had 
got nearly at right angles to us and about two 
ships’ lengths off I  thought it was dangerous and 
I  put the engines full speed astern.” Here the 
witness was interrupted by the learned judge, 
but he proceeds a little later: “ Just when she 
was about these two ships’ lengths off I  rang the 
engines full speed astern, and I  could tell by the 
vibration of the ship that the engines wer^ going 
astern, and about a minute after I  had rung the 
engines astern the collision occurred.” The wit
ness then described by models how the ships were 
placed towards each other at the time he thought 
there was a risk and ordered the engines full 
speed astern, and this diagram showed the H a t
fie ld  on the starboard bow of the Glasgow, not 
far from right angles, and about 480ft. off. The 
witness said that “ the H atfie ld  came broadside 
down on us,” and was steaming ahead at the 
time of the collision about four or five knots.

I  know how strange are the views that honest 
men can take of what they have themselves seen, 
or even done, especially in times of agitation, and 
I  do not wish to be understood as imputing false
hood, but I  decline to accept this version, for the 
following reasons.

There is nothing to show that the relative 
positions of the two ships a minute before the 
accident was inaccurately described by the master 
of the Glasgow, Captain Turnbull. I t  rather 
squares with what others said. Taking it to have 
been broadly speaking as he described it, the 
crucial point is—how did these two ships get in 
a minute’s time from that position into the 
position they were in unquestionably at the 
moment of collision, namely, the Hatfie ld  right 
across the bows of the Glasgow, and the Glasgow’s 
stem running into her at about right angles? 
They could not have drifted together in so short 
a time. Captain Turnbull says that the Hatfield  
“ had been edging round on this starboard helm,” 
and “ as soon as the wind got her on the port 
quarter that assisted her to get round,” and “ the 
H atfie ld  came broadside down on us.” He adds 
that at the time of the collision the Hatfie ld  was 
“ steaming ahead about four or five knots.” That 
is in substance his explanation of the H atfie ld ’s 
movements. In  regard to the Glasgow he says 
that he reversed his engines when the ships were 
in the position described in the diagram, two 
ships’ lengths apart, but the accident nevertheless 
occurred.

I  make all allowances for inexactitude as to 
distance and time, to which we are all liable. But 
this is quite clear. I f  the two ships were in any
thing like the position described by the master of 
the Glasgow in his diagram, it was his duty to 
reverse his engines in time to avoid a collision. 
The event proves that he did not reverse in time. 
The H atfie ld  could not move laterally. The 
Glasgow could move back, for her engines were in
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S?od working order, and there was ample sea room. 
, , ow> be says that he did reverse a minute before 

°ffilision, when the ships were in the position 
“escribed. Bargrave Deane, J. did not accept this 
statement, and his finding is not impaired by 
eason of the fact that he thought the order was 

given but not obeyed in the engine room. More 
an that, there is no statement in any of the 

°gs except tbe engineer’s log that the engines 
were reversed before the collision, and the 
Dgmeer s log was written up six or seven days 

erwards. More than that, the account given 
^.^.apfain Turnbull to the owners’ agent says 

nothing about reversing, but that the Glasgow 
as lying dead in the water, and helpless, at the 
me of the collision. I  will add that the nautical 
seasors advise us that there could have been no 

l° hsion if the Glasgow had reversed at the time 
or master alleges. This being so, I  agree with 

fi^a’ raVe -^eane> <L I  am quite satisfied, on the 
luenee, that the Glasgow could have avoided the 

anriI8j°n ky reversing, and ought to have reversed, 
e did not so reverse. Therefore I  hold the 

Glasgow to blame.
° " 8 ht we then to say that the Hatfie ld  also 

th 8f • “lame? The contention of her owners at 
e trial rested partly on an allegation that tbe 
aspoie rammed her by going ahead, and partly 

rev oontenti°n that the Glasgow ought to have 
WL,er8e^  To my mind it does not much signify 
rieht t “ erna,tive views learned counsel thought it 
amt a  UP0D> provided there was no surprise, 
the .5 is not suggested. We have to act on 
H a tf iM  ?nce' ^he on|y blame imputed to tbe 
ber h • 18 ^ a t  8^e came too near, though it was 
* , usiness to come somewhat near with a view 
s aking the Glasgow in tow. The only evidence 
ai evidence of Captain Turnbull. I  have 

appointed ou(. that his evidence cannot be 
b pted as to reversing his engines. Nor can it 
mov'CCepted wllen be says that the Hatfie ld  was 

at the speed of four or five knots when the 
fbatS1v,n occarred> because every witness agrees 
j j j j  . 6 must have been practially motionless,
b0ŵ ln8 from the condition of the Glasgow's 
in . a‘most the only solid material we have 
evidp'8 Case- Certainly 1 will not accept his 
aboth 6’ bbese circumstances, to inculpate
I  do 8r ®bip> when no one can contradict him. 
becai D°* meaD bo charge him with falsehood, 
bonp f 8 one knows how much room there is for 
which 8rror ’ bub the story he tells of the way in 
UnsaH t one ship drifted on to the other is 
errorH8t ?tory ’Q ibsbli. quite apart from the 
act n,  ̂ have adverted to already, and I  cannot

X
uPon v,*\6re ôre’ bbat, upon his own statement, 
by othWillcb be must be judged, when corrected 
Wag ineif testimony, the master of the Glasgow 
have *ault, because he ought in any view to 
not yi117?, 0d the collision by reversing. I  am 
the i i . f i  .^abisfied with the evidence he gives of 
she v  , * default, and it is not proved that 

j  i d8 ^ 0  blame.
^‘Ulav n<Ffc *eel tb® difficulty urged by Sir Robert 
when jf°- acceptiug Captain Turnbull’s evidence 
it inn„i lnf uipates himself and rejecting it where 
^ U b d iii^ 08 b̂® H atfie ld . I t  is not a case of 
Upon t v? *W° mutually contradictory conclusions 
may log 6 Sam® basis of facts, though this, too, 
'“ecausp fometi)mes necessary in a court of law, 

a man’s own evidence may be conclusive

against himself as an admission when it cannot 
be received, and is no evidence at all against 
another person. But that is not this case. The 
master’s statement is not an entirety, one and 
indivisible. Accepting that part of it which is 
not corrected by other evidence, I  think it shows 
that he was to blame, and does not show that the 
H atfie ld  was to blame. I  feel at liberty to form 
my own opinion on the whole of the evidence and 
the advice we receive, and to pick and choose 
what I  believe to be true. I  suspect that the 
Glasgow was going ahead, perhaps manceuvring 
to get near enough for a line to be thrown. I t  is 
sufficient to say that no fault on the part of the 
Hatfie ld  has been proved to my satisfaction, 
and it is upon that ground that I  found my 
opinion.

Lord D u n e d i n .—I  agree with the motion 
made by the noble earl who has preceded me, and 
I  concur with much of what he has said.

But, for myself, I  feel constrained to go some
what further, and to say that I  have come to the 
conclusion that the true cause of the collision was 
that the Glasgow at the last moment went ahead 
and not astern.

The fault I  have to find with the judgments 
under appeal is that, with all respect to the 
learned j udges, none of them faces the question: 
What caused the accident ? There was a collision 
of sufficient force to effect the sinking of the 
H atfie ld  in seven minutes after impact.

The question of how that came about is not 
handled at all by the Court of Appeal, except in 
an indirect manner in some remarks by Lord 
Sumner, as to which I  shall afterwards say some
thing ; and in the court of first instance it is left 
thus by the learned trial judge: “ There was 
sufficient momentum between the two vessels to 
cause this serious damage which caused the 
H atfie ld  to sink.”

Now, “ momentum ” never did and never will 
cause a collision. I  do not make this remark as 
a mere verbal criticism on the use of the word 
without something more.

What I  do mean is that you must have motion 
in a certain direction on the part of one or both 
bodies in order to make those bodies collide, and 
before one can approach the question of blame I  
think it is necessary to make up one’s mind on 
this topic.

Now, the Glasgow, it  is admitted on all hands, 
was lying in the trough of the sea, with the wind 
on her starboard quarter, and drifting to leeward, 
and, upon the assumption that no use was made 
of her engines, was incapable of forward motion.

Therefore, upon this assumption, the impact 
must have been due to motion on the part of the 
Hatfie ld . Inasmuch, however, as the collision, 
when it took place, was one in which the ships 
were, according to the description, almost at right 
angles to each other, the motion must have been, 
if it  existed, caused by a forward movement on 
the part of the Hatfield.

The idea, however, is to my mind completely 
negatived by the fact, admitted by all, that if the 
H atfie ld  at the moment of collision had had 
forward way on her the bow of the Glasgow 
would have been twisted at least to a slight extent 
to port, which was not the case. Indeed, the 
expert witnesses for the Glasgow admit that at 
the moment of collision the H atfie ld  could not 
have had any way on her.
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The only other theory that remains is, then, 
that the Hatfield,, by her motion, having got into 
immediate proximity, the actual collision was 
caused by the effect of a wave lifting up one 
vessel and, so to speak, dropping it on to the 
other. But if this had happened the markings 
on the stem of the Glasgow; must have been more 
or less vertical, whereas in fact they were all 
horizontal. The matter, however, does not end

thAU the expert witnesses admit that if the pene
tration was severe it would speak to forward 
motion on the part of the Glasgow. Now, what 
was the penetration P I t  was at least sufficient 
to cut through the stringer plates, for without 
doing that you could not knock a hole in the vessel 
sufficient to make her founder in seven minutes. 
How much further did it  go P

The mate of the Glasgow admitted in cross- 
examination that the gash extended topretty 
near the coamings of the hatchway, and the so e 
survivor of the H atfie ld  said distinctly that he 
tried to get past the hatchway on that side, and 
could not because of the knocked up splinters.

I  confess I  am utterly unable to appreciate 
the comment of the learned trial judge on the 
evidence of this witness. I  can imagine a great 
discount would have to be put on computation

aSBut trying to get past a certain place and 
failing is* a positive fact which does not rest on 
calculation, and, unless the witness is to be dis
believed, leaves no room for exaggeration one way 
or other. The calculation as to feet can be done
afterwards on the plan. . . , .

What, however, is the view of the expert 
witnesses on the other side P They have to ^dmit 
that an ugly hole was knocked m the Hatfield, or 
she would not have sunk But they think that 
the penetration of the stem o t th e  Glasgow cannot 
have been more than 2ft. W hy ? Because they 
found marks on the sides of the stem, and these 
marks do not extend more than 2ft. from the
actual nose of the stem. .

To my mind this is absolutely inconclusive, 
and for a very simple reason. Of course, if you 
force a V-shaped wedge slowly into a homogeneous 
substance it may very well be that the marks on 
the sides of t o  “ V ” will register tor you the 
extreme point of penetration. That, however, 
will only be because in the case supposed to re  
will be lateral pressure on the edges ot tne

W0But when you come to the case of a violent 
blow effected by the edge of a wedge-shaped 
object against a substance which is not homo
geneous no such result necessarily follows. I t  
becomes a question of chance, as to which no one 
can accurately predict how fartheopposmgsub- 
stance is knocked clean away by the blow of the 
entering wedge.

This is especially the case when you are dealing 
with metal. No one can tell where exactly the 
stringers, which admittedly were burst would 
break away. I t  is, therefore, in my judgment, 
quite inconclusive as to the amount of penetration 
finally achieved to find out how far on the side ot 
the stem you find marks of friction.

On the whole matter I  therefore come to the 
conclusion that this collision, with its effects, was 
impossible except in the view that the Glasgow 
had forward way. I f  that is so it settles the

whole case, for I  entirely concur with the reason, 
ing of the noble earl as to the dearth of any 
evidence against the H atfie ld . ,

I  cannot help thinking that the opinion I  have 
just expressed was really shared by my noble 
triend, Lord Sumner, and that he over-rated the 
weight to be put on Bargrave Deane, J .s  
cornment on the evidence of the survivor and the

m it6’am very far from wishing to depart 
from the salutary rule as to our not, in this 
House, interfering with concurrent findings on 
matters of fact. I  cannot, however, look on this 
case as a true example of concurrent findings.

The learned trial judge and the Court ot 
Appeal do not come to the same result, and their 
theory of what actually happened is not the same. 
And, further, neither the trial judge nor the 
Oouit of Appeal pronounce any finding on what 
I  consider comes first of all, namely, W hat caused
the collision ? „

To say that the H atfie ld  “ came too near 
is in the circumstances, not enough. 1 theru ' 
fore do not consider that in coming to the 
conclusion I  have come to I  in any way do 
violence to a rule which I  should always wish to

f°Lord  A t k in s o n .— I  concur. This is a most 
painful and embarrassing case. Every soul on 
uoard the H atfie ld  who could have given evidence 
as to t o  movements of his vessel and the cause 
of the collision has perished. The witnesses for 
t o  Glasgow have a free field. They can, if thei 
consciences permit, without fear of contradiction, 
suppress facts, invent facts, minimise or 
exaggerate occurrences. One has to decide, in 
reality, on the story of one side. The story of 
the other side never can be told, and this demands 
that the case of the living against the dead 
should be clearly and satisfactorily established.

The Glasgow called for help. She invited the 
H a tfie ld  to come to her assistance, and in a high 
wind and heavy sea endeavour to perform the 
difficult and dangerous operation of taking her in 
tow. In  such an operation, I  think, a duty was 
cast upon the vessel so asking for asssistance to 
be on the alert, to observe the movements of the 
vessel coming to salve her, to accommodate her 
own movements as far as safety would permit 
to those of the latter vessel, and to render aid, 
according to the rules of good seamanship, in 
assisting in the enterprise both desired to

^The'only fault attributed to the H atfie ld  is that 
her captain miscalculated his distance and came 
too close to the ship he was trying to salve I t  
was not even suggested that any other ot his 
manoeuvres were negligent or improper or con- 
trarv to good seamanship. But even it it  be 
taken, for the moment, that he did come too 
close, and was in that respect guilty of negligence, 
and therefore to blame, the Glasgow would also 
be to blame if, by the exercise of due care and 
skill on her part, she could have avoided 
the consequence of the Hatfie ld  s negligence. 
I t  would have been her duty to reverse her 
engines in time so as to get stern-way on 
herself and get out of the way of the approaching 
ship so far as good seamanship in the circum
stances would require. I  do not think it is enough 
that the captain of the Glasgow should merely 
give the order to leverse at the moment he in
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fact came to the conclusion that the Hatfie ld  was 
comiDg too close, if according to good seamanship 
he should, with his means of knowledge, have 
reached that conclusion earlier. I f  the Glasgow 
was moving ahead, then the reversing of her 
engines was in the result useless ; no stern-way 
could be got upon her, and it is not even pre
tended by Captain Turnbull that any stern-way 
was acquired by her until the very moment of the 
collision. He said, I  think that she (i . e his ship) 
just got stern-way on at the moment the collision 
took place.

How for the Glasgow, the reversing of her 
engines became the crucial movement. The 
first question is, Has it been satisfactorily proved 
that the engines were reversed at all, and (2) has 
it been satisfactorily proved that, even if reversed, 
they were reversed as soon as, according to the 
requirements of good seamanship, they should 
have been reversed P

I  confess, Bargrave Deane, J.’s way of dealing 
with this matter somewhat puzzles me. He 
evidently kept in mind the circumstances that the 
scrap log in existence at the time of the collision 
bad disappeared ; that in only one of the four 
logs produced is any mention whatever made 
of this reversing of the engines, though the 
logs were all written up at leisure ; that the only 
log in which it does appear is written up one 
week after the arrival of the crew at Dover, and 
after consultation with the captain ; that the 
entry is merely “ Engines working full speed 
astern at the time ”— i.e., the time of collision ; that 
there is any statement whatever as to how soon 
that operation commenced, and that even this 
entry is inserted after entries of events occurring 
some days later than the collision itself.

These, in my mind at all events, are rather 
damning facts. They throw, I  think, grave sus
picion on the Glasgow’s case. How, the learned 
judge deals with them thus. He comes to the 
conclusion—

(1) That the engines were in fact reversed.
(2) That they were not reversed in time.
(3) That the delay in reversing them was due to

the absence of the engineer from the 
engine room.

This last finding was wholly wrong. Hot only 
^as there no evidence to support it, but it  was in 
direct conflict with the only evidence given on the 
Point. The engineer, according to the evidence, was 
sent down to the engine room by the captain, not 
one minute before the collision, but five minutes 
before the order to reverse was alleged to have 
been given.
. And then the judge says: “ I  do not believe, 
’b the absence of proper books made up at the 
Proper time, that these engines were reversing a 
bbnute before the collision, or anything like it. 
t th e y  had been reversing for a minute, then I  

cannot believe that the Glasgow, which is a 
Peedy ship, and, according to her engineer, 
bold probably go eight~-knots at her full speed 
hen reversing, could not, in a minute, have 

away from the Hatfie ld . He was not 
versing for a minute; there was no time to 

!iit'eT,8e a ™inute. The whole thing was done

anĴ e thus rejects the evidence of the captain 
to <H en£ineer> that the latter was ordered to go 
bef 6 en8*ne room, and went there five minutes 

0re the order to reverse was given. He

further rejects their evidence that the engines 
were reversed one minute before the collision, 
but he accepts the statement made by them that 
the engines were in fact reversed, which is the 
very fact upon which the stata of the log books 
throws most suspicion.

The Court of Appeal, seeing that this third 
finding was in conflict with the only evidence 
given on the point, most properly put it aside, 
and Captain Turnbull having sworn that he gave 
the signal to reverse the engines as soon as he 
observed that the. Hatfie ld  was approaching too 
close, held that he was not guilty of any negli
gence.

I t  is clear, and is not, I  think, seriously dis
puted, that if the Hatfie ld  was at the time of the 
collision steaming across the bow of the Glasgow 
from starboard to port at any considerable 
rate of speed, the stem of the Glasgow must 
have been twisted or bent to port. I t  has 
not been bent to port. On the contrary, accord
ing to the evidence of the two experts, Messrs. 
Casebourn and Blackett, it  has been bent slightly 
to starboard. The first of these witnesses said 
that the existence of this twist to starboard 
involves the theory that the H atfie ld  was very 
nearly motionless. I f  she had been going about 
four or five knots, the speed her captain fixes, 
the stem of the Glasgow would have been bent to 
port. Mr. Blackett agrees with him, and the 
theory of the collision which the former of these 
two gentlemen adopts is this, that there was a 
hatchet blow “ from the Glasgow inflicted on 
the other vessel.” I f  that means that the 
Glasgow from the crest of a wave fell down upon 
the Hatfie ld , cutting into her hull so deeply that 
she sank in a few minutes, then the unfortunate 
thing for this theory is that the Glasgow delivered 
this blow from above downwards without inflict
ing a single vertical scratch on her own hull. 
The marks she bore were horizontal. The same 
consideration would apply if the Hatfie ld  from 
the crest of a wave had fallen upon the stem of 
the Glasgow.

I t  appears to me almost inconceivable that the 
collision could have occurred in either of these 
ways without leaving some vertical marks upon 
the stem and bow of the Glasgow. The fact that 
the marks are horizontal suggests, I  think 
strongly, that the stem of the Glasgow did not 
come into collision with the hull of the H atfie ld  
with an ascending or descending motion; but 
that the blow was, on the contrary, a direct and 
level blow. I  cannot find that Bargrave Deane, J. 
ever alluded to this important point, or found as 
a fact, or even indicated what in his opinion, the 
speed of the H atfie ld  was as she approached the 
Glasgow. I t  is, I  think, clear that the speed 
could not have been as high as that mentioned by 
her captain, four or five knots. From the 
evidence of the experts as to the bending the 
Glasgow’8 stem to starboard, it  could hardly have 
been half so much.

The captain of the Glasgow must he held 
bound by the diagram he drew. He said that 
the H atfie ld  was distant from him two lengths of 
his own ship, i.e., 480ft. (160 yards), at right 
angles to her, when he concluded that the 
Hatfie ld  was coming too close, and gave the 
order to reverse. How a knot is about 2000 yards ; 
160 yards is something a little more than one- 
twelfth of this. I f  the Hatfield was going ahead
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at the rate of two knots, that would be one knot 
in thirty minutes, she would steam one-twelfch of 
a knot in two and a half minutes. I f  going at 
three knots it  meant a knot in twenty minutes 
and one-twelfth, of a knot in one and two-third 
minutes. But the captain said that though he 
kept his engines going astern after the impact, 
he only kept them going for a minute altogether 
from first to last. Again he said that he only 
felt the vibrations of the engine going astern for 
about half a minute.

The strange thing is, however, that he says 
that he thought the H atfie ld  was getting too close 
five minutes before he gave the order to reverse.

The learned judge put the question to him :
< About five minutes before that you saw the 
chief engineer on the bridge deck P ” Answer 
“ Yes ” '• And told him what ? ” Answer : “ To be 
ready, as I  thought the ship was getting rather 
close to us and I  might require to go astern or go 
ahead, whichever I  thought fit.” He also says 
when the H atfie ld  got only 480ft. away he thought 
it  was dangerous.

Captain Turnbull had, therefore, ample warn
ing. He saw and appreciated the threatening 
danger, yet five precious minutes were by him 
allowed to elapse before he took action. I t  
he had reversed when the Hatfie ld  was 
160 yards away he must, having regard to the 
rate of progress of the latter vessel, have got 
stern-way on his own ship in time and kept clear. 
Bargrave Deane, J. found as a fact that the Glasgow 
was late in reversing, but gave a bad reason for 
his conclusion. There are no concurrent findings 
of fact on this point, and therefore nothing to 
prevent your Lordships from coming to the con
clusion that the Glasgow was too late in reversing, 
and was therefore to blame.

The remaining question is, was the H atfie ld  to 
blame? I  confess I  have the greatest difficulty 
in accepting the conclusion that the injuries the 
H atfie ld  received were brought about in the 
manner described by the expert witnesses or by 
Captain Turnbull. I t  may well be that Hagar 
was inaccurate as to the precise number of teet 
to which his ship was penetrated, but he was 
found to be an absolutely honest witness, intend
ing to speak the truth. Why, then, should his 
evidence be rejected when he says he could not 
pass between the hole in the Hatfie ld 's  side and 
the hatch coamings, the jagged ends of the irons 
helping to prevent his doing so? He tried to 
pass in order to see the damage done to his ship, 
and be says he bad to go up to the forecastle 
deck to discover if the water was coming into her 
hold—a vital matter for him. He states that his 
opinion was that the Glasgow must nave been 
going ahead to be able to deliver the blow that
she did. . T . ,

The forming of that opinion tends, I think, to 
prove Hagar’s sagacity rather than his unre
liability, but he receives the strongest corrobora
tion of his statement as to the depth of the 
penetration of his ship from the fact that at the 
very moment of, or very soon after the collision, 
the mate of the Glasgow told his captain that his 
ship had cut into the H atfie ld  to near the 
coamings of her hatch. There was little or no 
time for invention. I t  was said at once. He 
repeated it at the Board of Trade inquiry, and 
though on the trial he tried to wriggle out of 
this statement, he was ultimately forced to

admit that what he had stated at the inquiry was 
correct.

No doubt that evidence was in conflict with the 
evidence of the two experts, who from the 
absence of all signs of injury on the bow of the 
Glasgow beyond 2ft. from her stem, concluded 
that she could have only penetrated 4ft. into the 
hull of the Hatfield.

Well, no doubt it  would be somewhat strange 
that if she had penetrated deeper than 2ft. 
some more marks or injuries to her hull more aft 
of her stem than those found should not have 
been discovered, but not at all more strange than 
that she should have given or received a descend
ing or ascending blow, and nothing but horizontal 
marks or scorings been found upon her hull. 
Nor, indeed, more strange, it  would appear to me, 
than that she should have penetrated even to the 
depth of 2ft., and, considering what she must 
have gone through, not been more damaged than 
she was. For it  was, as I  take it, proved by 
Mr. Steel that the stem of the Glasgow must have 
cut through three stringer plates and for some 
distance through part of an iron deck, making 
a Y-shaped hole in the side of the Hatfie ld  
through which the water rushed in and sank her.

I t  is not disputed that the stem of the Glasgow 
made this hole. The mate saw it. The blow 
must, therefore, have been delivered with con
siderable force, and must, I  should think, have 
been a level and direct blow. An effort was 
made at the trial to show that it  was not 
delivered at right angles, but that is contrary 
to the case made at the earlier stages of the 
proceedings.

I  think that the evidence as to the nature of 
the H atfie ld  injuries is not inconsistent with 
Hagar’s opinion that the Glasgow had headway 
on her when the collision occurred. I t  is scarcely 
possible, one would think, that all this injury 
could have been inflicted if the Glasgow was at the 
time of the collision a receding vessel. Such is 
the extremely unsatisfactory position in which 
the case is left.

I t  could not, I  think, be successfully contended 
that the case of the H atfie ld  came within the 
principle laid down in Skinner v. London, B righton, 
and South Coast R a ilw ay  (5 Ex. 787), and Great 
Western R a ilw ay Company o f Canada v. Fawcett 
(8 L . T. Rep. 31; 1 Moore P.C. N. S. 101) and 
such like cases, to the effect that the happening 
of the accident is prim a  fac ie  proof of negligence 
on the part of the persons having control over the 
thing which caused the accident.

Bargrave Deane, J., though he apparently dis
believed much that Captain Turnbull and his 
engineer deposed to on other points, believed them 
when they said they never went ahead, and 
endeavoured to reconcile this conclusion with the 
extent of the Hatfie ld 's  injury by Baying first that 
the amount of penetration of the Glasgow stem 
into the H atfie ld  was not so great as is alleged, 
and then by saying that “ we all know in these 
collision cases that the damage is most difficult 
to reconcile with the history of the case.”

Well, certainly this is a case to which this last 
remark is singularly applicable; but he never 
dealt with the question of the horizontal marks 
upon the bows of the Glasgow—no moie than he 
dealt with the speed of the Hatfie ld.

I  have no hesitation in saying that in my 
view the evidence does not, in the peculiar
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circumstances of this case, establish satisfactorily 
that the Hatfie ld  was guilty of any negligence 
causing this collision.

The question is, am I  precluded from giving 
effect to that opinion by the rule as to con
current findings of fact laid down by Lords 
Herschell and Watson in the case of Owners o f 
the P. Galand v. Glamorgan Steamship Company 
(sup.) Lord Watson said he concurred that the 
findings of fact in the courts below should not 
be disturbed in this House unless their Lord- 
ships should arrive at a tolerably clear conclusion 
that the findings are erroneous, and added “ and 
the principle is specially applicable to a case in 
which the conclusion sought to be set aside rests 
upon considerations of probability.”

The question of fact there alluded to was this: 
whether the red side-light of the ship Caland was 
invisible to the crew on board the Glamorgan— 
the ship which collided with her—or whether it 
was visible but was either unseen by the latter’s 
crew, or seen and disregarded. Both the courts 
held that on a balance of probability the light 
was not visible.

There was in that case, as in the case of Gray 
v. T urnb u ll (L. Rep. 1870 2 H. L . Sc., 53), 
abundant evidence on each side. Here there was 
no conflict of evidence. There could not be. But 
once Bargrave Deane, J. believed the captain and 
engineer on this one point, that their ship did not 
go ahead, the only point on which apparently he 
did believe them, he concluded that the Hatfie ld  
came too close and was to blame.

The Court of Appeal did not feel itself at 
liberty, notwithstanding the circumstantial evi- 
dence, to disagree with the opinion of the judge 
in the court below as to the credibility of these 
witnesses, and accordingly accepted his decision 
as to the culpability of the Hatfield. I  think, 
however, that these two decisions fall far short of 
such concurrent findings of fact as Lords Herschell 
and Watson were dealing with in the case above 
cited.

In  my opinion, therefore, your ¡Lo rdships are 
not debarred by the rule there laid down from 
holding that, considering all the evidence, direct 
and circumstantial, in this case, it  has not been 
satisfactorily established that the H atfie ld  was to 
blame. 1 am therefore of opinion that the appeal 
° f the Hatfie ld  should be allowed, and the Glasgow 
should be held alone to blame.

I  do not think that the case of The Nqapoota 
(1897) A. 0. 391; 66 L. J., P. 0. 88) applies to 
hnis case, as the captain of the Glasgow, five 
jnmutes before he B a y s  he ordered the engines to 
be reversed, thought that the H atfie ld  was tpo

Lord P armoor .—The ship H atfie ld , belonging 
. fche appellants, collided with the ship Glasgow 
*n the North Sea on the 1st Oct. 1911. A t the 
1me of the collision the Glasgow was disabled by 

Î?as°n of an accident to the steering gear, and 
ne H atfie ld  had come up in response to signals of 

ciatress to endeavour to take the Glasgow in tow 
or the purpose of salving her. I t  was during the 
stempt to carry out this manœuvre that the 

collision occurred, and the Hatfie ld  sank with the 
ofS*u* ker crew save one. The only member 
ii 6 crew save<l  was called, but the learned 
nK i?6 found that, though this witness was 

acutely honest himself, he did not feel inclined 
0 accept his evidence as absolutely trustworthy,

having regard to the terrible B.tate of circum
stances at the time of the accident. The learned 
judge found that both vessels were to blame, the 
H atfie ld  owing to want of skilful navigation, and 
the Glasgow owing to the fact that she did not 
reverse her engines in time before the collision. 
The Court of Appeal have found the Hatfie ld  
alone to blame, and it is against this decision that 
the appeal is brought.

The main case put forward by the appellants 
was that, immediately before the collision, the 
engines of the Glasgow were put ahead and should 
have been put astern, and that in consequence 
of this she rammed and sank the Hatfield. The 
nature and extent of the injury to the H atfie ld  
are not inconsistent with this explanation of the 
collision, and the marks on the stem of the 
Glasgow are in a horizontal direction, such as 
would naturally be found on a ramming ship. 
Owing to the loss of life it was not possible for 
the appellants to call direct evidence. They 
mainly relied on the evidence of experts to prove 
that the nature of the injuries to the Hatfie ld  
waB such that they could not have been inflicted 
unless the Glasgow was steaming ahead at the 
time.

The learned j udge held that the amount of the 
penetration by the Glasgow’s stem in the Hatfie ld’s 
side was not so deep as alleged, and did not 
sustain the case of the appellants that the 
Glasgow must have been steaming ahead at the 
time of the collision. He found that the engines 
had not been put ahead im mediately prior to the 
collision. In  this finding the Court of Appeal 
concurred.

Although the evidence on this point appears to 
me to be of an unsatisfactory and inconclusive 
character, I  am not prepared to differ from the 
finding of the learned trial judge, indorsed in the 
decision of the Court of Appeal. The learned 
trial judge further found that the Glasgow did 
not reverse her engines in time, and that the 
whole thing was done too late. He says : “ I  do 
not believe, in the absence of proper books made 
up at the proper time, that these engines were 
reversing a minute bafore this collision, or any
thing like it.” I  can see no reason for differing 
from the learned judge's finding under this head, 
although there is considerable difficulty in dealing 
with a case in which direct evidence is only avail
able on one side.

An agreed diagram to which I  attach great 
importance shows the direction of the wind and 
“ the position of the vessels when Glasgow's 
engines were ordered full speed astern, as stated 
by Captain Turnbull, a witness for the defendant.” 
In  this diagram the distance shown between the 
two vessels is approximately 480ft. Captain 
Turnbull in his evidence estimates that the 
H atfie ld  was steaming ahead at about four or five 
knots. I f  this had been accurate tho collision 
would have taken place in about a minute from 
the time that the Glasgow’s engines were said to 
be ordered “ full speed astern.” Having regard 
to the state of the stem of the Glasgow after the 
collision, I  think it is impossible that the H a tfie ld  
could have been steaming at this rate, and that 
her speed was probably not more than two knots. 
Assuming that the speed of the H atfie ld  did not 
exceed two knots, the captain of the Glasgow 
appreciated the danger and ordered “ full speed 
astern,” according to the witness of the diagram,
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two minutes at least before the collision. I f  the 
order was so given and had been promptly carried 
out there was sufficient interval for the stern-way 
to be got on the Glasgow before the collision 
took place, and the accident would have been 
avoided.

Without attempting to determine the exact 
cause of the delay, I  should draw the same 
conclusion as the learned trial judge, that, having 
regard to the time at which the captain of the 
Glasgow appreciated the risk of a collision, the 
engines were not reversed in time, and the whole 
thing was done too late.

I  agree with the opinion expressed by Lord 
Parker, that it  is not fair to be too meticulous on 
the question of time, but it  is proved that had the 
engines been reversed not less than one minute 
before the collision, an appreciable way astern 
would have been got on the vessel, sufficient to 
avoid the collision. . .

The learned trial judge, in forming his opinion 
of the time at which the engines of the Glasgow 
were reversed, comments on the absence of proper 
books made at the proper time. There is no 
satisfactory explanation given by the respondents. 
The statement of the captain of the Glasgow that 
the scrap log, being reduced to a pulp, was thrown 
away from the bridge deck, is open to serious 
adverse comment. Whatever its condition, every 
document, in a care in which one ship has 
foundered and the crew is lost, should be carefully 
safeguarded as a precaution in the interest of 
truth and good laith. The logs produced, other 
than the engineer’s entry from his scrap log, 
were written upon the 1st Oct., and ^contain no 
reference to a reversing of the engines of the 
Glasgow. This same criticism applies to the letter 
of the 2nd Oct., written from Messrs. Hammond 
to the owners of the Glasgow, and forwarded on 
information obtained from Captain Turnbull. 
This letter makeB no reference to a reversing of the 
engines. The entry from the engineer’s scrap log 
contains the entry, “ engine full speed astern at 
the time,” but it  was not made untill the 9th Oct. 
and gives no assistance in solving the difficulties 
which surround the case. I  am therefore of 
opinion that the learned judge was justified in 
finding that the Glasgow did not reverse her 
engines in time, and holding that in this respect 
she was to blame.

On the question whether the Hatfie ld  was solely 
to blame, 1 concur with the judgment of my noble 
friend on the Woolsack, and 1 do not desire to 
add anything further. Appeal allowed.

Solicitors for the appellants, Downing Hand- 
code, M iddleton, and Lewis for Downing  and 
Handcock, Cardiff.

Solicitors for the respondents, Thomas Cooper 
and Co.

jS ttp m e  f a r t  r f
COURT OF APPEAL.

Dec. 15, 16, and 18, 1914.
(Before Lord Cozens-H a r d y , M.R., K en n e d y  

and Sw in p e n  E a d y , L.JJ.)
A ssociated P o r tlan d  Cem en t  M an u fa c 

turers  (1900) L im it e d  v. A shton , (a)
A P P E A L  P R O M  T H E  K IN G ’S B E N C H  D IV IS IO N . 

C harter-party— "  T h ird s ”  or sharing system —  
Owner and master— Loss o f cargo through 
unseaworthiness o f vessel— L ia b il i ty  o f owner 
— P osition  of master.

A  ketch was owned by two co-owners, and worked 
on the basis tha t the master took tw o-th irds o f 
the gross fre igh ts, out o f which he pa id  the mate 
and the crew, the provisions, and expenses o f the 
voyage. The owners took one-third o f the gross 
fre igh ts , subject to deductions fo r  p o rt dues. 
The owners provided fo r  the upkeep and in s u r
ance o f the vessel. The ketch loaded a cargo 
under a charter-party made by the master, which 
cargo was lost, as was alleged by the owners 
thereof, through the unseaworthiness o f the 
vessel. A n  action was accordingly brought by 
the owners o f the cargo against one o f the
co-ow ners o f  the  ke tch .

I t  was decided by P ickford, J . (12 Asp. M ar. Law  
Cas. 501; 110 L. T. Bep. 776) tha t the allegation  
o f the p la in tiffs  tha t the ketch was unseaworthy 
at the tim e when she sailed was w e ll-founded; 
and tha t the condition o f the ketch was not due 
to the loading berth a t which she was moored 
being defective or dangerous. B u t P ickford , J. 
decided that the contract o f charter-party was 
made by the master personally ; and tha t the 
defendant was therefore not liable.

The p la in tiffs  appealed. ,
Held, tha t the findings o f P ickford , J . m  favo u r  

o f the p la in tiffs  on ths issues o f unseaworthiness 
and condition o f the vessel were abundantly  
supported by the evidence, and could not there
fore be disturbed by the Court o f Appeal.

B u t held, tha t there was a contract o f charter- 
pa rty  between the p la in tiffs  and the defendant, 
although there was no reference therein nor in  
the b i l l  o f lad ing to the “ owner ” o f the vessel; 
tha t the master was not bailee o f the vessel, 
but was the agent or servant o f the ow ner; and 
tha t the rea l control o f the vessel rested w ith  the 
defendant, and not w ith  the master.

Bernard v. Aaron (9 Ju r. N . S. 470) distinguished. 
Steel v. Lester (37 L. T. Bep. 642; 3 C. P. Div.

121) applied. #
Decision o f P ick fo rd , J. (ubi sup., p. 501) on this 

p o in t reversed.
A p p e a l  by th© p la in tiffs from  th© decision of 
P ickford, J. (ub i sup.) and cross-appeal by the
defendant. „  . .. .

The facts of the case sufficiently appear trom
the judgments.

Compston, K.C. (with him A. Cohen), for the 
appellants, referred, on the question of the con
tract of charter-party, to

D ry  v . Boswell, 1 Camp. 329 ;
Frazer v . M arsh , 13 E ast, 238 ;

(a) Reported by E. A. SOBAto h le y , Esq., Barrister-at-Law.
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C o lv in  v . Newberry, 1 C l. &  F . 283 ;
B a u m w o ll M a n u fa c tu r von C a rl Scheibler v. 

Furness, 7 Asp. M a r. La w  Cas. 59, 130, 263 ; 68 
L . T . Rep. 1 ;  (1893) A . C. 8 ;

Manchester Trust L im ite d  v . Furness, W ith y , and  
Co. L im ite d ,  8 Asp. M a r. La w  Cas. 5 7 ; 73 L . T . 
Rep. 110 ; (1895) 2 Q. B . 539 ;

B e rn a rd  v . A aron, 9 Ju r. N . S. 470.
The defendant’s cross-appeal was then heard.
Roche, K.C. (with him Dunlop), for the cross

appellant, referred, on the question of the unsea
worthiness of the vessel, to

The Moorcock, 6 Asp. M a r. La w  Cas. 357, 3 7 3 ; 60 
L . T . Rep. 6 5 4 ; 14 P. D iv . 64.

N o reply on this question was called for.
Lord Cozens .H a r d y , M .R .—I t  is impossible 

in my view to differ from the finding of the 
learned judge in the court below upon the 
question of the unseaworthiness of the vessel.

K e n n e d y , L.J.— I  agree.
Sw in f e n  E a d y , L.J.— I  agree.
Roche, K.C. and Dunlop, for the respondent 

to the plaintiffs’ appeal, referred, on the ques
tion of the contract of charter-party, to

Thomas v. Edw ards, 2 M . & W. 215 ; 2 Sru. L . CaB. 
11th e r it . ,  p. 390 ;

Boon v . Quance, 102 L . T . Rep. 443 ;
C u tle r v .  W indsor, 23 Mass. Rep. 335 ;
Steel v .  Lester, 37 L . T. Rep. 642 ; 3 C. P . D iv . 

121 ;
The F a n n y ; The M a th ild a ,  5 Asp. M ar. La w  Cas. 

75 ; 48 L . T . Rep. 771;
A b b o tt’s La w  o f M erchan t Ships and Seamen, 

14th ed it., p. 63.

[Lord Cozen s-H a r d y , M.R. referred to Jones v. 
Owners o f Ship Alice and E liza  (3 B. W . C. C. 
495). K e n n e d y , L.J. referred to Carver’s Law 
of Carriage by Sea, 5th edit., s. 853.]

Gompston, K.C. replied on this question.
Cur. adv. vu lt.

Dec. 18, 1914.—The following written judg
ments were delivered:—

Lord Cozens H a r d y , M .R  —This action is 
brought to recover the amount of the loss of a 
cargo of cement shipped at a wharf belonging to 
4he plaintiffs to Fowey in a ketch called the 
M yrtle . The M yrtle  sank in calm weather in the 
Channel. The plaintiffs alleged and the defen
dant denied that she was unseaworthy when she 
sailed, and that the loss was due to that. This 
issue has been found by Pickford, J. in favour of 
the plaintiffs. I t  was alleged by the defendant, 
and denied by the plaintiffs, that the condition 
°f the ketch was due to the berth being defective

dangerous. This issue has also been found 
hy Pickford, J. in favour of the plaintiffs. We 
nave already held that these findings by Pick- 
tord, J. are abundantly supported by the evidence, 
and cannot be disturbed by us.

There was a third issue: The plaintiffs alleged 
at|d the defendant denied that there was a 
contract between the plaintiffs and the defendant. 
(rnd this issue was found by the learned judge in 
a^our of the defendant, and judgment was 

entered for the defendant. From this judgment 
ce plaintiffs appeal.
I t  is admitted that the defendant was the 

° wner of the M yrtle , though at some date, not 
0 early ascertained, Smith became co-owner. 

V o l. X I I I . ,  N . S.

For simplicity I  shall treat Ashton as sole owner. 
I t  is also admitted that Cole was the master. I t  
is not disputed that the M yrtle  was being worked 
on “ the thirds system” and that the master took 
two-thirds of the gross freights, and thereout paid 
the mate and the craw and the cost of the 
provisions and expenses of the voyage. On the 
other hand, the master handed over to the owner 
one-third of the gross freights less port dues, the 
owner providing the ship and paying for her 
upkeep.

In  this state of things, two documents were 
executed by Cole: (1) A  charter-party, dated the 
11th June 1913, by which Cole, described only as 
“ of the good ship or vessel called the M y rtle ,”  
chartered the M y rtle  to the plaintiffs to convey 
cement from the charterers’ wharf to Fowey at 
certain rates of freight. I t  is not necessary to 
refer in detail to the terms of the charter-party. 
(2) A bill of lading dated the 17th June 1913 in 
which Cole is described as “ master of the said 
ship.” The conditions of the charter-party are 
incorporated.

In  neither document is there any reference to 
the owner. The defendant contends that the only 
contract was with Cole, and that there is nothing 
to show that he was agent for, or servant of, an 
undisclosed principal. I  am unable to accept 
this view. The observations of Lindley, L.J. in 
Manchester T rust L im ite d  v. Furness, W ithy, and 
Go. L im ite d  (ub i sup.) are important on this 
point. [His Lordship read them, and continued:] 
I  think all tbe facts of the case must be looked 
at to ascertain whether Cole was really a bailee 
of the M yrtle  or was the agent or servant of the 
owner. In  truth this is a question of fact rather 
than of law. Unfortunately there is nothing in 
writing to define the relations between the owner 
and Cole. The owner did not give evidence, 
either in court or by commission. We are left to 
spell out the truth as best we can from admitted 
facts.

Cole says he usually arranged the freight, as 
he did in this instance. He speaks of his “ wages ” 
—a word to which I  do not wish to attribute 
undue importance, but which oertainly is not 
what a bailee or hirer would be likely to use. He 
admits that he was appointed by the owner and 
could be removed at the end of the voyage, though 
not—except, I  presume, on the ground of mis
conduct—during the course of the voyage.

Pickford, J., contrary, I  think, to his real 
opinion, thought he was bound by B ernard  v. 
Aaron  (9 Jur. N . S. 470), decided in 1863, which, 
as he said, could scarcely be distinguished from 
the subsequent case of Steel v. Lester (37 L. T. 
Rep. 642 ; 3 C. P. Div. 121) decided in 1877. A  
careful examination of B ernard  v. Aaron (ubji sup.) 
satisfies me that that case does not really assist 
us. In  the first place, the sole question was 
whether Sharpley, one of two co-owners, who ha'1 
not appointed the master, was liable for the acts 
and defaults of the master appointed by Aaron, 
the other co-owner. I t  was held that Aaron had 
hired Sharpley’s share. In  the Becond place, it 
was an action of tort, and this is an action ex 
contractu. I t  is worth mentioning that Bernard  
v. Aaron (ub i sup.) appears never before to have 
been cited, and certainly it  has not been treated 
as an authority laying down any principle.

On the other hand, Steel v. Lester (ub i sup.) is 
a direct authority in point. I t  has b e e D  recognised

G
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by the text writers: (see Carver’s Law of Carriage 
by Sea, 5th edit., sect. 49). The vessel there was 
worked on “ the thirds system.” The facts are 
in all material points identical with those ot the 
present case, except that the owner took one-tbird 
of the net profits, whereas in the present case the 
defendant Ashton took one-third of the gross 
profits. That distinction might be of importance 
if it were necessary for the plaintiffs to establish 
a partnership between the defendant and Cole, 
but not otherwise. As was pointed out by 
Lindley, J., the arrangement did not amount to a 
demise or anything of the kind. His Lordship 
said (at pp. 127,128 of 3 C. P. Div : “ The facts 
are that for about three months after the defen
dant had bought this ship, he traded with it  on 
his own account, employing Lilee as skipper at 
standing wages, before the passing ot the 
Merchant Shipping Act 1873. That arrangement 
was altered, and the question is the true ettect 
of the alteration. I  will first consider what it was.
I t  was this, that instead of Lilee being employed 
at standing wages, the defendant Lester, still 
remaining owner, allowed Lilee, who was master, 
to take management of the ship on the terms that 
Lilee should pay Lester one-third of the profits. 
W hat is the true substance and result or that 
arrangement? We are asked to say that it 
amounted and was equivalent to a demise ot the 
ship by the owner to the master, throwing the 
whole responsibility of the management on the 
master and taking it off the shoulders of the 
owner. I  do not think such an arrangement 
amounted to a demise or anything of the kind.
I  look on it  either as a mere mode ot paying 
Lilee for his services— the owner paying him a 
share of profits instead of fixed wages, and retain- 
in s  control over the master, but leaving tbe 
master to choose his ports and men; or it  was 
this, viz., that the defendant Lester, still remain
ing owner, became partner with the master for 
the adventure, sharing the profits with him. I  
rather think that the latter is the true view. But 
in either view the result is that the sloop was 
managed by Lilee for the joint benefit of himselt 
and the owner. That is a consequence from 
which there is no escape. The true conclusion on 
the facts is that Lilee was either the partner or 
agent of the owner, and if partner he was still 
agent of the owner for the managment ot the 
vessel. I  do not think the agreement between 
them amounted to a demise of the ship, so as to 
render the master solely responsible. The real 
control rested with the defendant, not with the 
master, and that is perhaps the critical test. _ 

The respondent’s counsel referred to the decision
of this court in Boon v. Quance (102 L . T. Rep. 443) 
as laying down that there can be no contract ot 
service between the owner and the master ot a vessel 
worked on “ the thirds system, and that the 
relationship must be that of bailment. But in 
Jones v. Owners o f Ship A lice and E ltza  (J 
B W 0  0  495) it  was clearly explained that 
such was not the effect of the decision in Boon v. 
Quance (ub i sup.). I t  is a question of tact to be 
decided upon the evidence in each case: (see 
also S m ith  v. Korlock, 109 L. T. Rep. 196). ,

Moreover the question under the Workmens 
Compensation Act 1906 is whether the relation- 
Bhip of master and servant exists, and an answer 
to that question in the negative would be m no 
way decisive upon the question whether the

owner of a vessel is answerable for the contracts 
made by the master. As was pointed out in 
Steel v. Lester (ub i sup.), the question is whether 
the master was agent of the owner tor the 
management of the vessel. Cases under the 
Workmen’s Compensation Act 1906 are of little
assistance. . . . .  i

The result is that in my opinion the appeal 
must be allowed and judgment entered for the 
plaintiffs for the amount claimed.

K e n n e d y , L.J.— In  this case the court has 
decided to affirm the judgment of Pickford, J. in 
so far as he held that the defendant s vessel the 
M y rtle  was unseaworthy for the voyage in 
question. I t  has also decided that that unsea
worthiness was not due to any fault ot the 
plaintiffs in regard to the condition of the berth 
in which the M y rtle  lay at the time she took 
the cargo on board; and the unseaworthiness 
unquestionably caused the loss of the plamtiiis 
cargo on board the M yrtle. , .

The only question left for our judgment is 
whether, in relation to timecharter-party, the bill 
of lading, and carriage of the goods, Cole, the 
master of the M yrtle , was or was not the servant 
or agent of the defendant, who was the managing 
owner of the vessel, the alternative being that 
the master was the hirer of the vessel from the 
defendant, and, therefore, to be regarded as an 
independent contractor solely liable for the 
unsea worthiness.

The question really which I  have so stated may 
be Btated in the terms in which, in the case of 
Baum woll M a n u fa c tu r von C arl Scheibler _ v. 
Furness (ub i sup.), Lord Herschell put the question 
in that case, in which the facts were not an alleged 
demise to a master, but an alleged demise to a 
charterer. Using the language as it would be 
applied to the present case and quoting Lord 
Herschell, the question is whether there was a 
demise of this ship, or if not, strictly speaking, 
a demise, was there an agreement which put the 
vessel altogether out of the power and control of 
the then owner, and vested that power and control 
in the master, so that during the time that the 
hiring lasted she must be regarded as the vessel 
of the master and not as the vessel of the owner.

Now,in the present case there is not, as there was 
in the case from which I  have quoted the language 
of Lord Herschell, a written agreement defining 
the terms on which the relation between the 
master and the defendant commenced or con
tinued to exist. There is language used in the 
evidence, as appearing in the shorthand notes, 
which leads one to the impression that there pro
bably was a letter, or may have been two letters 
which related to the arrangement—I  shall use a 
neutral word—between the master and the defen
dant. But no document has been produced, and 
we have come to a conclusion upon that which is 
truly an inference from facts, upon evidence not 
altogether satisfactory and possibly incomplete, 
which depends upon the statements of the mastei 
himself and also of a person named Smith, who 
was a co-owner with the defendant, the managing 
owner, and who was called to give evidence for 
the defendant. The owner of the ship, the defen
dant himself, was not called, and the statement in 
the evidence, which I  see no reason at all to dis
believe— I  do not think it would be right to do so 
—is that his absence waB due to illness. But 
whatever the cause, we have to spell out the
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relations of the parties for oral evidence, and the 
inferences to be drawn from certain documents, 
the bill of lading and the charter-party, which are 
before us.

According to the evidence of Smith, when 
asked how the vessel was managed, he said that 
Ashton might have written to Cole saying he 
wanted Cole to work the vessel. I t  is, of course, 
always unwise and very often unjust to press par
ticular words or expressions of a witness who is 
not a specially skilled witness, upon some matter 
upon which he may be presumed to have accurate 
knowledge. But I  think the fact that the defen
dant applied, so to speak, to Cole to work the 
ship is to some slight extent, at any rate, rather 
calculated to give the impression that he was 
applying for a servant or agent rather than the 
impression of engaging a person who was brought 
into business relations to contract for the use of 
the vessel as a hirer.

Again, although in regard to these small vessels 
it may be—I  do not know how it is in the present 
case—that the parties are' not in a high sense 
business persons, if there was no written agree
ment considering the change which a hiring of the 
vessel introduces in the relations of the parties 
who seek as shippers of goods to do business with 
the ship, I  think it is to some extent more pro
bable that the termB, which nobody sought to 
reduce accurately into writing, were terms such as 
not infrequently exist with regard to some vessels 
in an oral employment of a captain to work them. 
And more, it  appears that this master was on 
more than one occasion wanted by the defendant 
to work this ship ; and the second engagement it  
is Btated was exactly in the same terms as the 
first.

W hat were those terms ? The terms were that 
the master was to take two-thirds of the gross 
earnings and the owners to receive one-third of the 
gross profits after certain deductions. Those 
deductions appear upon the evidence of the master 
and of Smith to have been of three kinds : Harbour 
dues, towage dues, and brokerage. As an amount, 
I  daresay those deductions would not often be 
considerable ; they might be very small. But, at 
any rate, it  is a case in which deductions were 
made by the master from the gross takings 
before any portion of those takings was payable 
by him or payable by those over whom he had 
control to the owners at all. Well, though to 
some extent the comment is applicable to all, I  do 
think that the deduction of brokerage has some 
significance, because, assuming it was simply a 
demise of the ship to the master, it  would not 
seem to be in the ordinary course, at any rate, 
that the master, who had the responsibility of 
working the ship, should be relieved of the cost of 
entering into the mercantile engagements of the 
vessel, but the defendant for himself and his 
co-owner was willing that that element should be 
deducted before he took any profit.

In  other words, to some extent I  think it points 
®° the engagement of the vessel being made on 
account of the managing owner and his co-owner, 
the owner also paying the upkeep and insurance. 
I  think no stress can be laid upon that. I f  you 
?nce have got the fact of a letting or demise, even 
m the case of house property, of course you may 
make any special reservations that you like with 
regard to the upkeep of the structure, and 
Naturally enough the owner would wish to insure

the vessel for his own interest; and therefore 
upon that no inference, I  think, can be drawn at 
all hostile to the inference which the defen
dant in this case asks us to draw. I t  
also appears from the master’s own words in 
evidence: “ I  paid the crew their wages, paid my 
own wages, and kept the crew in food.”

Again, I  do not lay special Btress upon the 
words “ I  paid my own wages ” ; but pro tanto to 
some extent it is not the phrase that I  think 
even a comparatively illiterate man would 
have chosen of whom it could be truly said that 
he had bargained either orally or in writing for a 
hiring—I  will not use the technical word “ demise” 
—by himself for his own benefit, subject to a 
certain payment of the ship the M yrtle  in this 
case. I t  is true that he entered into the charter- 
parties in his own name, and entered into this 
charter-party in his own name. I  will assume, 
though it would have been more satisfactory to 
have had definite written evidence, that that is true. 
I  assume it is perfectly true. But he also adds 
that he usually exercised his own discretion as to 
what cargo he should take. We have narrowly to 
scrutinise the somewhat ragged evidence which is 
given by word of mouth in this case.

One cannot help saying that the word “ usually ” 
leads without unfairness to the implication that 
there were some cases in which to the beBt of his 
belief he had consulted the owner with regard to 
what cargoes he should take. Lastly, with regard 
to the terms as proved, he could, he says, be 
dismissed; but only on the termination of the 
voyage. There is nothing in that to my mind 
inconsistent with either view. I f  it  had to be con
sidered, I  entirely agree with the other members 
of this court that that does not negative the right 
of the owner, if  he found that there was dis
honesty or misuse of the vessel going on, to have 
summarily dismissed him. What I  think is the 
fair meaning is : “ Assuming I  have performed 
my part of my duty properly, whatever that may 
be, there would be no right to dismiss me until 
the voyage had ended.” Naturally in any view 
that would be so, because his own remuneration, 
again to keep to a neutral term, was dependent 
upon the completion of the voyage, upon which 
alone, except in the possible case of the payment 
of advanced freight, would be dependent the right 
to the possibility of receiving any payment at all 
for his work.

Turning to the charter-party ¿tnd the bill of 
lading in the particular case, it  is quite true that 
Cole is not described as master in the charter- 
party. The words are “ Cole, the ship or vessel 
M y rtle ,"  which are uncoloured one way or the 
other. He does not profess to sign as master, 
nor is there even the expression “ for the owner.” 
A ll that has to be considered in favour of the 
defendant’s contention so far as it  goes ; but 
speaking for myself, from such experience as one 
has gained in the courts, I  do not think either the 
presence or the absence of the words !< for the 
owners ” helps us much. It  is an indefinite term 
which leaves it still open to proof who the owners 
were, whatever words have been used. I t  is also in 
my experience, and impressed upon my mind, that 
it is not uncommon for the person who signs the 
charter-party, whether as agent or master, to leave 
the name of those for whom he signs blank. In  
the bill of lading he certainly executes the docu
ment in a form which shows that he was signing
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as master of the ship. I  need not, I  think, refer 
to the document itself, but the last clause is : 
“ Particulars of which ”—that is the bills of 
lading—“ affirmed by the master,” and so on; 
and then there is the signature.

What is really and truly the inference to be 
inferred from these facts as they stand P I  
think perhaps I  should have added to the last 
remark that which is pointed out by Lindley, 
L.J. in the case of Manchester T ru s t L im ite d  
v. Furness, W ithy, and Co. L im ite d  (8 Asp. 
Mar. Law Cas. 57; 73 L . T. Rep. 110; (1895) 
2 Q. B. 539, at p. 543) with regard to bills 
of lading: “ The plaintiffs, who are holders of 
the bills of lading, rely upon the general rule of 
law that p r im a  fac ie  at all events a bill of lading 
signed by the master is signed by the master as 
the servant or agent of the shipowner.” Now, 
in considering that inference I  desire to say a 
word or two, because it was submitted to us more 
than once very properly by the learned counsel 
who argued for the defendant, that no stress 
must be laid upon the fact that the defendant 
from the very beginning apparently remained the 
managing owner of this vessel upon the register. 
I t  iB quite true, if there is no doubt at all as to 
there being upon the face of the contract a hiring 
or letting which, if not expressly so stated in  
terms is clearly to be inferred the fact that the 
person who is the person who let out the ship or 
demised it  was the managing owner upon the 
register, is not a fact of importance.

That was pointed out by Bowen, J., as he then 
was, in the well-known case of Frazer v. Cuthbert- 
son (6 Q. B. Div. 93), and was pointed also, as 
counsel was good enough to show us, by Lord 
Herschell in Baum woll M an u fac tu r von Carl 
Scheibler v. Furness (ubi sup.). Still, where you 
have to spell out the legal nature of the arrange
ment between the owner and somebody who it 
is suggested is a hirer of the vessel from the 
facts, the fact that the person who says he is 
not liable is the managing owner upon the 
register is a matter which may legitimately at 
any rate be borne in mind. Bowen, J., in the 
case to which I  have just referred of Frazer v. 
Ctithbertson (ub i sup.), in the course of his judg
ment said: “ The registered owner, until the 
contrary is shown, may be presumed to be the 
employer of those who have the custody of her ” 
—that is the ship—“ and were engaged in her 
navigation.”

We have to see whether, taking that fact into 
consideration, we ought to be satisfied here 
that the owner, the defendant, did in fact enter 
into such a contract of hire or demise as the 
defendant asserts, the question being, I  think, 
stated with great authority and very clearly 
by Lord Herschell in the case I  have 
more than once referred to of Baum woll 
M anufactu r von C arl Scheibler v. Furness (ubi 
sup.). A t p. 18 of (1893) A. 0. he refers to 
the case of Frazer v. M arsh  (13 East, 238) dealt 
with by Lord Ellenborough as far back as the 
year 1811. He says, and Bays with approval, that 
Lord Ellenborough rested his judgment upon the 
fact that the registered owner has divested him
self of all control and possession of the vessel in 
favour of another, and that that person has all 
the use and benefit of i t ; “ he puts the question to 
be determined thus, whether the captain in this 
instance, who ordered the stores was or was not

the servant of the defendant who was sued as the 
owner. He makes that the test of liability, and 
he says that if he has so divested himself of the 
vessel and of its use and benefit as that it  is in 
the possession of another, whose servant the 
master is, then the owner ceases to be liable in 
respect of stores ordered by the master.”

Having considered as far as I  can with the 
utmost care the facts of the present case, and the 
legitimate inferences in my opinion to be deduced 
from them, it  is not the case in the present instance 
that the owner has divested himself of the control 
and management of this ship, and the interest in 
this ship, so as to enable him to resist the plain
tiffs’ claim in this action. In  my opinion the 
plaintiffs are entitled to succeed, because in the 
contract and in the carriage of the goods the 
master of this ship ought to be regarded as being 
the agent or servant of the owner. I f  you turn 
from facts to authority, I  think that the judg
ment of Lindley, J., as he then was, in Steel v. 
Lester (37 L. T. Rep. 642; 3 C. P. Div. 121) is a very 
important guide. As far as I  can see, the only 
difference, if  there be any difference in the two 
cases, that ought to be deemed material, or that 
could be put arguendo I  should say as material, 
is the difference which counsel insisted upon 
between the owner taking a third of gross profits 
subject to deductions, and the owner taking a 
share of net profits, as was the case in Steel v. 
Lester (ub i sup.); but it seems to me that there 
is really no substantial difference to be drawn on 
that ground.

I  do not say that the sharing of net profits does 
not make, upon the circumstances of remunera
tion, an additional argument for a view against 
the owner’s freedom from liability. But it seems 
to be in no case conclusive where really in a sense 
there is a deduction, which may be at any rate 
substantial, from the gross profits in the form of 
harbour dues and towage—those are both matters 
relating to the working of the ship— and the 
brokerage, which, it  seems to me, for the reasons 
I  have given, is even more significant than the 
others, as the taking by the owner of a share of 
the burden and of the wisdom or unwisdom of 
the contracts of employers of the vessel into which 
the master may enter.

In  Steel v. Lester (ub i sup.) the particular 
passage to which I  should refer is the one that 
begins at the bottom of p. 127 and goes on to 
p. 128 of 3 C. P. Div. The learned judge first 
considers what the arrangement was: “ I t  was 
this, that instead of Lilee being emploved at 
standing wages, the defendant Lester, still remain
ing owner, allowed Lilee, who was master, to take 
management of the ship on the terms that Lilee 
should pay Lester one-third of the profits. What 
is the true substance and result of that arrange
ment P We are asked to say that it  amounted 
and was equivalent to a demise of the ship by 
the owner to the master, throwing the whole 
responsibility of the management on the master 
and taking it off the shoulders of the owner. I  
do not think the arrangement amounted to a 
demise or anything of the kind. I  look on it 
either as a mere mode of paying Lilee for his 
services—the owner paying him a share of profits 
instead of fixed wages, and retaining control over 
the master, but leaving the master to choose his 
ports and men ; or it was this—viz., that the 
defendant Lester, still remaining owner, became
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partner with the master for the adventure, sharing 
the profits with him. I  rather think that the 
latter is the true view. But in either view the 
result is that the sloop was managed by Lilee for 
the joint benefit of himself and the owner. That 
is a consequence from which there is no escape.’5 

I t  is quite true that both Grove, J. and 
Lindley, J . speak, as confirmatory of their view of 
the effect of the contract on certain facts, of the 
existence of the owner on the register as managing 
owner. Also at the close of Lindley, J.’s judg 
ment there is a reference to the fact that the 
master entered into the charter-party there for the 
owner. But they treated those matters as strong 
evidence at the most by way of confirmation of a 
legal view which they base upon the terms of the 
contract itself. There is a reference there to the 
fact that the master, as appears from the evidence 
in the present case, chose his own ports, so far as 
he was free to do so. He naturally did so 
incidentally through the charter-parties or other 
engagements for the carriage of goods into which 
he entered, and also chose his own crew. I  suppose 
in almost all cases the master is the man who 
chooses and employs his own crew.

As I  have said, so far as the ports are concerned, 
they would depend generally, or to a very large 
extent, upon the terms of the contract into which 
he enters for the carriage of goods from one 
particular port to another particular port. I  did 
not mention that in the course of my statement 
of the relations of the parties in the present case, 
because it seems to me that throws no light on 
the case in favour of the defendant, because it 
would be part of the bargain if he is to be regarded 
as the person who enters into the engagements 
that ports will follow. And with regard to the 
choice of men and the payment of men, that is 
the ordinary duty of the captain. But the 
ultimate payment rests upon the master, according 
to the arrangement of which I  have already 
spoken.

My brother Pickford felt himself bound by the 
case of B ernard  v. Aaron  (9 Jur. N. S. 470). I  say 
felt himself bound, because I  entirely agree with 
what my Lord has said that, reading his judgment,
I  am certainly of opinion that he was not satisfied, 
but for that authority, that he was deciding rightly. 
He expresses himself in these terms after referring 
to that case: “ I  do not express any opinion as to 
whether the principle of B ernard  v. Aaron 
{ubi sup.) is right or is reconcilable with the other 
authorities that have been cited. I  think it is an 
authority so much on all fours with the present 
case that I  am bound to act upon it. I t  is not 
mentioned at all by Scrutton, J. in his book, and 
it is only mentioned very casually in Mr. Carver’s 
kopk, and mentioned in a way that leads me to 
think that Mr. Carver thought that it  was in 
conflict with the current authorities. But I  find 
it so on all fours with this case that I  do not feel 
myself justified in considering what I  should 
decide apart from it, and upon that ground I  think 
the defendant is entitled to judgment.”

I  am quoting from a printed report; and it may 
be different in the shorthand note, as the Master 
of the Rolls has been kind enough to point out to 
me. I  do not know whether this report was sub
mitted to the learned judge or not. Pickford, J. 
went on to say: “ I t  would be very satisfactory,
1 think, if the matter is cleared up by some 
court which can disregard B ernard  v. Aaron

(ubi sup.) if it thinks fit. I  do not say it ought 
to do so. I  do not think that I  am at liberty to 
do so.”

That brings me to B ernard  v. Aaron (ubi sup.). 
I  have taken that case, as it is reported in the 
Jurist Reports, but we are told there is another 
report, in the Law Journal. To begin with, the 
question raised in that case was not a question 
between master and owner. I t  was a question 
between two co owners. As to one of those 
co-owners, there was no doubt that he had taken 
upon himself the whole management and control 
of the ship. The court in substance held that 
there was a demise, a hiring, by that co-owner, 
who took the management from his co-owner of 
the vessel. They drew that inference from the 
facts of the case. But there was not present, of 
course, in that case what there is here—the fact 
that, in entering into shipping contracts for the 
carriage, there was that which Bowen, J. (as he 
then was) referred to in Frazer v. Cuthbertson 
(ub i sup.) as an acting by persons, in the absence 
of proof to the contrary, who might be presumed 
to be acting for the owner of the ship. Co-owners 
are not partners. There must be, as it  has been 
judicially pointed out, an assent by one of several 
owners in order to make him liable for the acts of 
a man who may be apparently the registered 
owner or otherwise working the vessel. In  such 
circumstances there must be an assent; that is 
elucidated in Frazer v. Cuthbertson (ub i sup.).

W ith regard to a master there is p rim a  facie, 
at any rate, the presumption that he is acting, 
not for himself, but as employed by those who are 
in fact the owners of the ship. In  the next place, 
the facts in B ernard  v. Aaron (ubi sup.) are 
meagrely stated. But, so far as reported, it is 
stated that the vessel was worked by Aaron on a 
principle, well known amongst shipowners, of 
thirds, under which Aaron took two-thirds of the 
total gross earnings of the ship and Sharpley 
one-third, Aaron taking upon himself, as between 
himself and Sharpley, all the liabilities and 
expenses of the ship. There were no deductions, 
so far as appears from the report. Personally, I  
do not think, if you barely stated that the master 
was paid by receiving two-thirds of the gross 
earnings, it  would be suflicient to destroy the 
liability of the owner who paid him on that 
principle. But, be that as it may, the court 
decided upon the particular facts proved in that 

There had been a verdict by the jury at the ̂ -------------- ------------- ■ AAAX3
trial. There was no dispute, said Williams, J.— 
and, if I  may say so with the utmost respect, I  
agree with him—about what the law of the case 
was. The only doubt raised was what was the 
true result of the facts laid before the jury.

Willes, J. said he was of the same opinion. 
Byles, J. said also, “ I  am of the same opinion, 
but not without some degree of doubt.” And 
he specially lays stress, in coming to a conclusion 
apparently, on the whole, in agreement with the 
other learned judges, on the fact that this was an 
action ex delicto, not an action ex contractu.

I t  was a case very different from the present 
on the facts, because the thing complained of had 
nothing to do with the contract. I t  did not arise 
out of any arrangements made by the master for 
the working of the ship, or the conduct of the 
carriage of the goods under that arrangement. 
I t  was a case in which some of the crew had 
negligently dropped a piece of timber on the
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plaintiff's horses and injured them. The question 
was, Was the man, who was one of two co-owners, 
as well as his co-owner liable for that act of negli
gence, because the members of the crew who 
dropped the timber ought to be considered to be 
his servants P I  for myself do not feel called upon 
to say whether Bernard  v. Aaron (ubi sup.) was 
rightly decided or not, and I  do not think I  should 
have any business to do so, without knowing 
more of the facts which were no doubt before the 
court and before the jury, but which are reported 
only in the very brief form in which I  have 
restated them from the report in the J u ris t news
paper. But it  is, as my Lord has pointed out, 
remarkable that so far as the learned counsel 
were able to tell u b , and so far as one’s own 
investigation into this case or previous knowledge 
can justify the conclusion that that case has 
never been cited as an authority.

I  think the explanation is that it  is felt to be a 
case which, like the present, depends upon its own 
facts and upon the inferences to be drawn, as 
they were drawn no doubt, from a number of 
circumstances. I  do not know myself, for example, 
the important question, so far as the report goes, 
as to whether the contract between Aaron and 
Sharpley was a written contract or not. I f  the 
terms of that written contract negative as well 
they might do, because things are apt to become 
more definite when they are reduced to writing 
between business men, a relation which the 
learned judges found to exist of actual hiring, 
the case would no doubt be perfectly right. I  
do not think in the present case that we are in 
any way bound by lany thing that appears in 
B ernard  v. Aaron (ub i sup.).

There was one other case referred to, which 
is the case of Boon v. Quance (ub i sup.). My 
Lord (the Master of the Rolls) gave judgment 
in that case, with which judgment Fletcher 
Moulton, L.J., as he then was, and Farwell, 
L.J. agreed. My Lord pointed out very clearly 
in the judgment upon what grounds it pro
ceeded. He said: “ The absence of evidence to 
justify that which was vital—namely, the pro
position that the deceased man was a servant 
of MrB. Quance.” The deceased man in that 
case was the master of the ship himself. 
The widow deposed to that which, if true, 
was a contract of service. Evidence was given 
in that case that a letter had been given to Mr. 
Quance, the owner’s husband, thinking that he 
would be responsible for damages, but the learned 
Master of the Rolls said: “ In  this case I  think 
there has been a mistake, and that there is not a 
scintilla of evidence to justify that which is vital 
to the present case—namely, the proposition that 
the deceased man Wjis a servant of Mrs. Quance. 
I  am very anxious not to say anything which may 
prejudice the subsequent appeals of Boon v. 
Quance and Gobblcdick v. Quance, as to which it 
is quite clear different considerations may arise.” 

Then the circumstances of the deceased man, 
Boon, are referred to and the facts there are 
stated: “ I t  is for him ”—that is, the dead man, 
the captain— “ subject to any directions which 
may be given to the contrary (none such were given 
here) to go to what port he likes, to engage what 
crew he likes, to pay what wages he likes. His only 
obligation is to pay to Mrs. Quance one-third of 
the gross freight which may be earned, less 10s., 
which is something in the nature of a discount.”

So that there were in fact no deductions for what 
one may call the working' of the Bhip or for the 
expenses of getting charter-parties. “ Out of 
the balance he pays his crew, pays any dues, and 
pays any expenses. In  those circumstances, what 
is there to suggest the relation of master and 
servant P According to the evidence, I  think, of 
all the witnesses, there was no right even to 
terminate Captain Boon’s possession of the vessel 
until the voyage was at an end. He wa3 solely 
in control of the vessel; entitled to take it where 
he would; entitled to man it as he thought fit, 
and I  cannot see anything which even lends 
colour to the suggestion that the relation of 
master and servant existed between Mrs. Quance 
and Captain Boon. I t  is not necessary in the 
present case, and it is not desirable, that I  should 
indicate any opinion as to whether the master 
and Mrs. Quance could be considered co-adven
turers, or whether the whole transaction was 
simply one of bailment of the vessel, the 
remuneration for the bailment being one-third of 
the gross freight. On that I  express no 
opinion.”

I t  seems to me that there again you have a 
decision upon the facts as proved in the evidence, 
whether viewed as affirmative or whether con
sidered in its meagreness. The conclusion that 
was come to in that case was a conclusion which 
I  have no doubt was perfectly right, but in no 
way ninds us on the very different facts of the 
present case. One may compare that, as was 
done, I  think, by the Master of the Rolls in 
the course of the argument in the present 
case, with |the case of Jones v. Owners o f the ship 
Alice and E liz a  (ub i sup.), to the judgment in 
which I  myself was a party. In  that case the 
owners called no evidence as to the relation 
between the master and themselves. But the 
court held that there was, in the special facts of 
that case, evidence to support the finding of the 
County Court judge that a contract of service 
existed between the master and the owners. That 
was a case in which, as I  have said, there was 
affirmative evidence by the widow that her 
husband was the servant of the owners. But the 
counsel for the owners submitted that the master 
was not a servant.

The case of Boon v. Quance (ub i sup.) was cited, 
and in my opinion, now, as it was then, the 
different decision on the different evidence in 
Boon v. Quance (ub i sup.) lends force to that which 
strikes me as the thing to be borne in mind above 
all others in dealing with a case of this kind, 
namely, that we have got to decide according to 
the true facts of the particular case. I t  is not 
to be lost sight of, also, that that which the 
court has to bear in mind is that the question of 
control is perhaps the most important, especially 
in employer and workman cases. You have to 
get that particular relationship that the Act of 
Parliament which gives the right to compensation 
requires to be proved; and it is somewhat of a 
different matter to consider whether or not there 
is a contract with a master for the use of the 
vessel. And you have the inference, which 
Bowen, J. says in Frazer v. Cuthbertson (ub i sup.) 
is the true legal inference in the absence of 
anything to the contrary, or a presumption at 
any rate, that he was employed to navigate, and 
those who navigate a ship are employed by those 
who are the owners of the vessel to act as masters.
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When you bear all that in mind, it  seems to me 
that this case ought to be decided on its facts as 
not being a case in which the true inference, as 
Bhown to us by the evidence, is that the master 
was acting otherwise than as the agent or servant 
of Ashton.

Sw in f e n  E a d y , L.J.—I t  having been estab
lished that the ketch the M yrtle  was unsea- 
worthy on leaving the Thames and starting on 
her voyage to Fowey, and it having now been 
decided that such unseaworthiness was not caused, 
as alleged, by any act of the plaintiffs in giving 
her a bad and unsafe loading berth, the question 
remains whether the defendant as owner of the 
vessel is liable to the plaintiffs for the loss of 
their cargo of cement shipped on board.

In  my judgment this depends upon the true 
inference to be drawn from the facts proved. I f  
Cole, the master, hired the ship from the owners, 
and sailed her on his own account, engaging and 
paying the crew, and paying as consideration for 
the hire one-third of the gross freights received, 
less harbour dues and towage, Cole would be the 
charterer of the ship and alone liable to the 
plaintiffs.

If , however, Cole, the master, was sailing the 
ship as the servant of the owners, being 
remunerated by a share of the gross earnings, 
out of which he was to pay the wages of the crew 
and the cost of their food, then the defendant, 
the shipowner, will be liable to the plaintiffs for 
the loss of tbeir cargo.

The law was stated by Lord Tenderden in the 
House of Lords in 1832 in Colvin  v. Newberry 
(1 01. & F. 283, atp. 297); and in Bernard  v. Aaron  
(9 Jur. N . S. 470, at p. 471) Williams, J. stated 
the law in the same way.

Indeed, these general propositions of law were 
Dot disputed. But it  was contended by the 
defendant that where a ship is sailed “ on 
thirds,” meaning thereby that the master pays to 
the owner or owners one-third of the gross 
freights, and retains for himself the other two- 
thirds, paying thereout for provisions and the 
yages of the crew, such an arrangement amounts 
jn law to a bailment of the ship, and the master 

Dot the servant ofi the owner or owners, but 
charterer, and alone liable for the goods shipped 
°n board.

In  my opinion this proposition cannot be main
tained. I t  is a question of fact in each case 
^hether the transaction amounts to a hiring of 
fhe ship, and whether the master is the servant 
° f the owner or owners. The answer depends 
RPon the proper conclusion to be drawn from all 
"Do facts proved.

The proper conclusion of fact in the present 
case is that Cole, the master, managed and sailed 
be ship for the joint benefit of himself and the 

owner ; and that there was not any demise or 
adment of the ship to him. I t  is quite 

oonsistent with such an arrangement that he 
should be left to choose his own crew, and arrange 
be charters, which latter he said he usually did,

i.'i-j. apparently not always. He was asked: 
-Did you communicate with Ashton before 
bartering, or were the instructions from him ? ”
6 answered: “ I  usually used my own discretion 
at way as to what cargo I  should take.”

T I t  was pointed out by Lindley, L.J. in Steel v.

wherT (37 L ' T ' ReP' 642! 3 G‘ R  Div- 12l) thate an owner pays a master a share of profits

instead of fixed wages, retaining control over the 
master but leaving him to choose his ports and 
men, such an arrangement would not amount to a 
demise or anything of the kind. Nor in my 
judgment would such an arrangement amount to 
a demise if the owner received a share of gross 
freights instead of net profit. By retaining 
control over the master the owner in such a case 
retains control over the ship.

in  the present case the master was appointed to 
sail the ship. He could not lay her up, instead of 
sailing her, as p r im d  facie  a charterer may if it  
is worth his while to do so. The owner in effect 
says you must work the ship for my benefit, 
although also for your own benefit. Again, I  
cannot doubt that for misconduct the master 
could have been dismissed, even during a voyage, 
if he put into a port and misbehaved himself, and 
the owner became aware of it.

Again, the master himself referred to the 
remuneration coming to him as his “ wages.” He 
was also asked in chief : “ Q. Could Mr. Ashton 
dismiss you, and, if so, when P A. He has not 
dismissed me during the time I  was there. Q. I f  
he wanted to dismiss you, when could you have 
been dismissed P A. A t the end of the voyage.” 
This language is appropriate to the dismissal of a 
servant, but not to the termination of a charter- 
party.

In  Manchester T rust L im ite d  v. Furness, W ithy, 
and Co. L im ite d  (ub i sup.) Lindley, L.J. said 
that the general rule of law was that prim d  facie  
at all events a bill of lading signed by the 
master, is signed by the master as the servant 
or agent of the shipowner. To determine the 
question of liability the test in each case is whose 
servant is the master ? Who is his undisclosed 
principal when he signs the bill of lading. In  
my opinion the answer to that question in the 
present case is, that he signed the bill of lading 
as master and the servant of the owner, and was 
not himself the charterer of the vessel.

The result is that the appeal ought to be allowed, 
but in so deciding I  do not consider that we are 
overruling B ernard  v. Aaron  (ub i sup.), the 
decision in which case turned upon the particular 
facts, which are very meagrely reported.

Appeal allowed.
Solicitors for the appellants, B allantyne, C lifford, 

and Hett.
Solicitors for the respondent, W. and W. Stocken.

HIGH COURT OF JUSTICE.

K IN G ’S B EN C H  D IV IS IO N
F rid a y , Dec. 4, 1914.

(Before B a il h a c h e , J.)
R opner  a n d  Co. v . R onnebeck . (a) 

Charter-party  — Demurrage—S trike— Charterer’s 
refusal to load.

The terms o f a charter-party provided (inter alia) 
that the charterer should load a cargo w ith in  a 
period o f n inety-six run n ing  hours after notice 
o f readiness to receive cargo, and to pay  
demurrage i f  the ship was dela yed beyond her

(o) Reported by L eonard 0 . T homas, Esq., Barrinter-at-Law,
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loading time. The parties m u tua lly  exempted 
each other fro m  l ia b il ity  fo r  tim e lost through  
strikes preventing or delaying the working, load
ing, or shipping o f the cargo. A  strike o f 
engineers was in  progress when the steamer 
arrived at the po rt of loading and notice of 
readiness to load was received, and the shipowners 
refused to sign on engineers a t the terms they 
were demanding.

On the day after notice of readiness to load was 
given, the charterer asked the shipowners to give 
h im  an assurance that the ir engineers would be 
signed on and tha t the ship would sa il as soon as 
possible, which the shipowners declined to give. 
When the shipowners received a f u l l  complement 
o f engineers fifteen days a fte r the ship was ready 
to receive the cargo, the charterer commenced 
loading. I n  an action by the shipowners to 
recover demurrage in  respect o f the detention 
o f the ship fo r  413 hours beyond her loading 
t im e :

Held, tha t the charterer was liable, as the existence 
of a strike which m ight affect the time o f sa iling  
d id  not prevent the cargo being loaded, nor 
excuse the charterer fro m  his ob ligation to load 
w ith in  the period provided by the charter- 
pa rty .

Co m m e r c ia l  Court.
Action tried by Bailhaehe, J.
The piaintiffa, owners of the steamship T h irlby , 

sued the defendant, the charterer of the steamer, 
for 3441. 3s. 4d. as demurrage in respect of the 
detention of the T h ir lb y  at the port of loading.

The T h irlb y  was chartered by the plaintiffs 
under the terms of a charter-party dated the 
20th June 1914, to carry a cargo of coal from 
Blyth to Russia. By the terms of the charter- 
party the charterer engaged “ to load the cargo of 
coal within a period of ninety-six running hours 
(Sundays, pay Saturdays, cavilling days, colliery 
and dock holidays excepted), time to count from 
6 a.m. on the working day next after receipt of 
written notice of readiness to receive the entire 
cargo given to the staithman or colliery agent, or 
handed to him in his office.”

I t  was also provided that if the ship was 
detained beyond her loading time the charterer 
was to pay demurrage at the rate of 16«. 8d. per 
running hour, and “ the parties hereto mutually 
exempt each other from all liability (except under 
the strike rules) arising from or for time lost 
through riots, strikes, lock-outs of workmen or 
disputes between master and men . . . and
any unavoidable accidents and hindrances beyond 
their control either preventing or delaying the 
working, loading or shipping of the said cargo 
occurring on or after the date of this charter 
until the expiration of the loading time . . .
strikes of seamen, disputes between owners and 
crew always excepted.”

On Saturday, the 20th June, the T h irlb y  
arrived at Blyth, and notice of readiness to load 
was at once given, the time for loading commenc
ing at 6 a.m. on Monday, the 22nd June.

On the 17th June a strike of engineers had 
commenced, and on the 23rd June the charterer, 
who had not commenced to load, asked the ship
owners for an assurance that their engineers 
would be signed on and that the boat would sail 
as soon as possible. The shipowners refused to 
give the charterer the required assurances, and

[K .  B . D iv .

declined to sign on engineers on the terms 
demanded by them, and a full complement of 
engineers was not secured until the 7th July.

The loading was not completed until the 
13th July, the total time occupied from 6 a.m. on 
the 17th June being 515 hours less six hours for 
bunkering.

Roche, K.C. and Raeburn for the plaintiffs.— 
The strike did not prevent the working, loading, 
or shipping of the cargo:

Dobell v. Oreen, 8 Asp. M a r. La w  Cas. 4 7 3 ; 9 Asp. 
M ar. La w  Cas. 53 ; 82 L . T . Rep. 3 1 4 ; (1900) 
1 K .  B . 526;

Em biricos  v. Reid, 12 Asp. M ar. Law  Cas. 513 ; 
111 L . T . Rep. 2 9 1 ; (1914) 3 K . B . 45.

Leslie Scott, K.C. and Dunlop  for the defen
dants.—The charterer was entitled under the 
circumstances, to delay the loading, as there 
might have been an indefinite delay after the 
cargo was loaded before the ship could leave the 
port. The charterer was not bound to put the 
cargo on board if there was no reasonable 
probability of the ship being able to proceed on 
the voyage whether the delay was occasioned by 
strike or restraint of princes :

Em biricos  v. R eid  (sup.).
They also referred to

The Teutonia, 1 Asp. M a r. Law  Cas. 32, 214 ; 24 
L . T . Rep. 21 ; L . Rep. 4 P. C. 171.

B a il h a c h e , J. (after stating the facts) said:— 
The defendant in this case contends that he was 
not bound to load the cargo because he had no 
means of knowing at the time how long a 
Btrike would last, nor how soon, if he did load, 
the T h irlb y  would be able to get away. I t  is 
quite true that sometimes circumstances arise 
which entitle a charterer to refuse to load a cargo 
if he thinkB she will not be able to proceed with 
the cargo on board to her destination within a 
commercially reasonable time. Such cases, how
ever, have hitherto, so far as I  know, always 
arisen in time of war. There were several at the 
time of the Franco-German War, and also at the 
time of the recent war between Turkey and 
Greece. I  have, however, never known the 
principle applied to the case of a strike in this 
country. I  have never heard it suggested before 
to-day that a charterer is not bound to load a 
steamer which is ready to take the cargo on 
board because of the existence of a strike which 
might affect the time of her sailing. I  am not 
prepared to be the first to apply this principle, 
which, as I  have said, has been applied in cases 
arising at the time of war, to cases arising through 
the existence of a strike, and to do so would be a 
new departure. Strikes, of course, vary in length, 
and no man can say when a strike begins whether 
it will be a long or short one. I  do not think that 
a charterer is entitled, merely because a strike is 
in force, to say that he expects it will be of long 
duration and will frustrate the commercial object 
of his venture, and that therefore he is entitled 
to refuse to load. In  my opinion, the doctrine 
has no application to cases of strikes, and the 
plaintiffs are entitled to succeed.

Solicitors for the plaintiffs, Bottere ll and Roche, 
for Botterell, Roche, and Temperley, West Hartle
pool.

Solicitors for the defendant, W. W. Wynne and 
Sons, for H. M eredith H ardy, Middlesbrough.
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Wednesday, Dec. 9, 1914.
(Before B a il h a c h e , J.)

H. G. H ar per  a n d  Co. j>. J o hn  B la n d  an d  Co.
L im it e d , (a)

F re ig h t — Assignment — Disbursements — Legal 
and equitable assignment— Practice at p o rt o f  
Cardiff.

The p la in tiffs , H . and Co., ca rry ing  on business at 
C a rd iff as ship’s brokers and agents, sued the 
defendants fo r  3171 3s. 4d. as fre ig h t payable fo r  
the carriage o f goods fro m  R iga to C a rd iff per 
the steamship C., a German ship, f o r  which the 
p la in tiffs  were acting as agents, the defendants 
being the consignees o f a po rtion  o f the cargo. 
The ship arrived at C a rd iff on the 20th J u ly  19H . 
The fre ig h t could not be ascertained u n t il the 
cargo had been measured, and the p la in tiffs , 
fo llow ing  the practice at the po rt o f C ard iff, 
took fro m  the master o f the C. a document in  
the fo llow ing  terms, which was signed by the 
master : “ C ardiff, 20th J u ly  1914.—Dear S irs, 
~ I  hereby authorise Messrs. H. and Co., C ard iff, 
to collect the fre ig h t due to m y steamer the 
steamship C. on the cargo o f tim ber fro m  R iga  
on m y steamer.”

On the strength o f tha t document the p la in tiffs  made 
disbursements on behalf o f the ship and collected 
some o f the fre ig h t, some o f which they rem itted to 
Germany, a fte r which a balance was s t i l l  due to 
the p la in tiffs  in  respect o f disbursements. The 
p la in tiffs  gave the defendants due notice o f the 
master’s letter, which they re lied upon as an 
assignment.

Held, that the document was not an assignment at 
°T l; but i f  i t  were i t  was at most an equitable 
assignment, and, as the assignees had not been 
jo ined, the p la in tiffs  were not en ti tied to 
recover.

Co m m er c ial  Court.
Action tried by Bailhache, J.
The plaintiffs’ claim, was for 3177. 3s. -id. as 

weight payable for the carriage of goods from 
B'ga to Cardiff on the steamship Casablanca.
. The facts and arguments are sufficiently stated 
111 the judgment.

FLackinnon, K.C. and Gordon S m ith  for the 
Plaintiffs.

Holm an Gregory, K.C., M cCardie, and St. J. 
■bield for the defendants.

B a il h a c h e , J.—In  this case Messrs. H . G. 
•Warper and Co., who are ship brokers and ship 
gents at Cardiff, sue Messrs. Bland and Co.

*° reoover the sum of 317Z. 3s. 4d., being 
6 freight payable by Messrs. Bland as receivers 

A *  Parcel of timber on the steamship Casablanca, 
20tL arr*ve<̂  in Cardiff on or about the 
„ 1 July 1914. The cargo was measurement
Unui°’ anc* i iLe height could not be ascertained 

til the cargo was duly measured. As a business 
deb ®emen*’ an<i  to avoid delay, the cargo was 
o ffe re d  to the various consignees, the receivers 
1 .0 various parcels of cargo on the Casablanca,
DaJ'kf t!:o question of the amount of freight 
v yable to be ascertained and determined after 
ar6asurement  had taken place. Of course, there 
1̂ . toany conveniences in doing that, one of them 
^  that the ship was able to get away, and the 

Bter was able to get away, and the merchants 
fo j Escorted b.v L eonard O. T homas, Esq., Barrister at-Law.

VOL. XIII., H. s.

were able to get their goods at once. Messrs. 
Harper and Co. had been appointed by the 
owners of the Casablanca, a German company, to 
act as agents for the Casablanca upon her arrival 
in Cardiff. The practice which was followed in 
this case was the practice which is apparently 
very common, if  not universal, in Cardiff, and so 
far as I  know, in all other ports in the Kingdom. 
Where there is an agent appointed by the owners, 
and where there is any difficulty in immediately 
ascertaining the freight, and the cargo requires to 
be either measured or weighed or selected, or 
something requires to be done to it, and the 
receivers are persons of good standing, the 
practice is for the cargo to be delivered 
to the receivers, a freight account is after, 
wards made out, and the master, who does 
not desire to be detained on shore, and who is 
perhaps going on a foreign voyage, gives an 
authority to the agent in the particular port in 
which he happens to be (in this case Cardiff) to 
collect the freights from the receivers. The 
agent, being armed with that authority, and 
because he gets that authority to collect the 
freight, performs other duties ; that is to say, he 
disburses the ship in his particular port. The 
master orders the goods that are required for the 
ship, the stores, and so on, for his outward 
voyage; he signs the accounts of the various 
tradesmen, the ship’s chandlers, the butchers, 
bakers, and so on, and they present their accounts 
with the master’s signature to the agent. The 
agent pays these accounts, relying upon the fact 
that he will have moneys in hand which he can 
retain to answer these disbursements. Where 
the freight is a large sum, and is paid at different 
times—part at one time and part at another—a 
very common practice is that the agent, when he 
receives the first instalment of the freight, and if 
he thinks that the balance of the freight is likely 
to be sufficient to cover him. for his disburse
ments, very often at once forwards the first 
instalment of the freight to the owners, so as not 
to keep too large a sum in his own hands, and in 
order that the owners may have the money that 
belongs to them at the earliest possible moment. 
In  that case, what he does is, he sends the first 
instalment of the freight on, he waits till he has 
collected all the accounts, he collects the balance 
of the freight, and then if there is a balance in 
his hands, as of course he hopes and expects 
there will be, and intends that there should be, 
he sends these accounts to the owners, making 
out an exact account of all the disbursements he 
has made on behalf of the ship and on behalf of 
the master, who by this time is probably far away 
on his ship, and he remits to the owners the 
balance that is in his hands after paying these 
various disbursements. That was" the course 
which Messrs. Harper and Go. intended to 
pursue in this case. I t  so happens ( I  do not 
know how it  came to be so) that they had 
remitted more freight to the owners of the ship 
than they were justified on their own behalf in 
doing, and that left them with more disburse
ments than there was balance of freight to collect, 
and even if Messrs. Bland were to pay this sum 
of 317Z., which is the subject-matter of this action,
I  am satisfied on the evidence that there would 
still be a balance to recover at some time or 
another from the owners of the Casablanca. The 
owners of the Casablanca are Germans, and alien

H
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enemies, and Messrs. Bland say that that is the 
reason why they do not follow the usual practice 
and pay on the freight authority which Messrs. 
Harper had in this case. I  am very doubtful 
whether that is the real reason, on two grounds, 
firstly, because it is clear that the responsibility 
of sending this money to Germany would be 
Messrs. Harper’s and not theirs; and, secondly, 
because they have been for a long time, I  have 
no doubt, perfectly satisfied that if they did pay 
this freight there would be no money to go to 
Germany, but there would still be a balance owing 
to Messrs. Harper. However that may be, they 
take the point, which they are quite entitled to 
take, that this particular form of document which 
Messrs. Harper took is not a legal assignment ot 
the freight, that it  is not an equitable assignment, 
and if it  is an equitable assignment Messrs. 
Harper and Go. are not the right parties to sue 
upon it. W hat they say is that in truth and in 
fact it  is a mere authority given by the master to 
Messrs. Harper and Go. to collect the freight 
instead of the master doing so himself, and that 
it  is not an assignment, and is not intended to be 
an assignment, and under those circumstances 
they say Messrs. Harper are not the right parties

The document upon which this dispute turns 
is on these lines. I t  is dated “ Cardiff, 20th July 
1914,” and it is in these terms : “ I  hereby autho
rise Messrs. H . G. Harper and Go., Cardiff, to 
collect the freight due to my steamer, the Casa
blanca, on the cargo of timber from Riga m my 
steamer.—Yours faithfully, J ohn  H orde. Mr. 
Horde was the master of the steamer. The 
document is quite in common form, and it is a 
form upon which everybody in Cardin except 
Messrs. Bland pays as a matter of course. They 
first of all say that if  it  is to be .treated as an 
assignment, the master had no authority to make 
such an assignment. The owners did not take 
any point of authority at all. They are not in 
any way objecting to the master having exercised 
his authority, if he had it, in this particular way. 
I  have come to the conclusion without much hesi
tation that having regard to the_ ordinary course 
of business which is pursued in this trade in 
Cardiff, and has been pursued in this trade for 
many years, it  must be taken that the master has 
authority to act in a way so consonant with his 
owners’ interest, which enables him to get away 
with his ship, to get a further cargo on board, to 
leave with her, and to leave the duty of collecting 
the freight to the duly appointed agents in 
Cardiff ; and 1 have no hesitation in saying that 
the master undoubtedly has, and I  shall assume 
as a matter of fact that the master in this case 
undoubtedly had, authority to give this note to 
the plaintiffs. .

The defendants say that the note is not 
addressed to anybody in particular. That, of 
course, is quite true. I t  begins: “ I  hereby autho
rise Messrs. Harper and Co. to collect the freight 
due to my steamer,” and it does not begin with 
the name of any person whatever. Of course, it 
is quite clear that the note is intended for the 
various receivers, and I  think in this case there 
were eight of them who were receivers of parcels 
of cargo in this steamship Casablanca, and 
I  do not think the absence of direction to 
any particular consignee or receiver is of any 
consequence.

Then it was Baid that it did not refer to the 
particular sum which is to be collected, but I  do 
not think there is anything in that either, 
because it is an authority to collect  ̂the freight 
due on the cargo of timber from Riga “ on my 
steamer.” I t  is quite clear that when that is 
delivered to a receiver of cargo the freight which 
is due from him is the freight which is due on 
his particular parcel, and so it is a sufficiently 
clear indication what the amount to be recovered

1B-But then it is said that it  is not an assign
ment at all, and to that objection I  think I  must 
very reluctantly give effect. The truth of the 
matter is that what it  is intended to be is an 
authority to Messrs. Harper and Co. to collect 
freight for the owners, which would, under 
different circumstances, be effected by the master, 
but which in this trade, carried on in this way, is 
practically universally collected by the agent. In  
my judgment, what this document really does is 
to substitute the plaintiffs, as the agents for the 
owners, to collect this freight for the owners 
instead of the master, who _ under different 
circumstances might collect it himself. I  do not 
think, therefore, that it  is intended to be an 
assignment, either legal or equitable. I f  it  is 
intended to be one or the other I  think it must 
certainly be intended to be an equitable assign
ment, and if it  is an equitable assignment there 
is the serious difficulty in Messrs. Harper s way 
that they have not joined the owners of the 
steamer as plaintiffs in this action. I t  is quite 
true that owing to the fact of the war having 
broken out since this document was signed, and 
since Messrs. Harper made these disbursements, 
that it  is an impossibility, but not an impossibility 
that will last (at least, we hope it will not last) 
for ever. I t  is an impossibility that will last 
during the continuance of the war, and will 
cease when the war is over. The result of it  
is not that it is impossible for them to join the 
owners, but that if they have to join the owners 
there will be considerable delay in bringing this 
action.

In  the result, I  come to the conclusion that if 
Messrs. Bland take this point, as they do, it  is 
legally a good one, and I  feel compelled very 
reluctantly to give effect to it. My decision is 
that the document, if an assignment at all, is an 
equitable assignment, but, in my view, it  is really 
not an assignment either legal or equitable, but 
is a mere appointment of Messrs. Harper and 
Go., as the agents, to receive certain moneys 
instead of the master. Under these circum
stances there must be judgment for the defendants 
with costs.

Solicitors for the plaintiffs, W illiam son, H i l l ,  
and Co., for Ingledew  and Sons, Cardiff.

Solicitors for the defendants, Trinder, Capron, 
and Co.
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Oct. 29 and Nov. 9, 1914.
(Before B a il h a c h e , J.)

Re d d a ll  v . U n io n  Castle  M a il  St e a m s h ip
Co m pany  L im it e d , (a)

Sale o f goods— Purchase o f goods fo r  shipment 
abroad— T rans it— Trans it in  stages— Stoppage 
in transitu—In terception o f goods by purchaser 
— R ig h t o f unpa id  vendors.

Semble, where goods are consigned so as to involve 
a trans it by several stages, and are intercepted 
at the end o f one o f the stages by the buyer, the 
tra n s it may be regarded as ended and the r ig h t  
o f the seller to stop lost where the goods cannot 
be set in  motion again w ithou t fu r th e r  orders 
from  the buyer.

Co m m e r c ia l  Court .
Action tried by Bailhache, J.
The plaintiff’s claim was for delivery up of 

thirty-nine pieces of cotton tick, value 78Z. 4s. 10d., 
or, alternatively, for damages for their detention 
and conversion.

The facts and arguments are sufficiently stated 
in the written judgment.

Roche, K.C. and F rank  Dodd for the plaintiff. 
M acK innon, K.C. and D arby  for the defendants.
B a il h a c h e , J. read the follow ing judgm ent:

' This action is in form an action for conversion 
of a bale of goods, but the real question is one 
of the right of the sellers of the goods to stop 
jn  trans itu . The plaintiff is a trustee under a 
deed of assignment, dated the 24th April 1913, 
to one F. T. Snow, trading as Trew and Snow, the 
buyers of the goods. The goods were in the 
defendants’ hands on the 26th April 1913, when 
the defendants, at the request of Messrs. Ruther
ford, of Glasgow, the unpaid sellers, delivered the 
goods to them in compliance with the alleged 
right of stoppage in  trans itu .

The plaintiff asserts that the sellers’ right to 
®top in  tra n s itu  had ceased, and that the 
delivery of the goods to them was wrongful, and 
this is the question to be decided. The facts are 
that the buyers were buyers in England for a 
•bonth African merchant named Ebrahaim, of 

ohannesburg, and dealt with the sellers as prin- 
C1pals. The formal order for the goods was given 
on the 10th March ] 913. The sellers were not 
'^formed by the buyers of the name of the South 
African merchant. They knew who he was from 
pther sources of information. The sellers were 
informed by the formal order referred to that the 
goods were for shipment for South Africa.

Cn the 13th March the buyers sent slapping 
betructions to the sellers directing them to “ for- 
j  a.r<* the goods by the quickest route to the 
otendants’ steamship, Arm adale Castle, at the 

sh" S-’ ®outhampton, forwarding the enclosed 
Tping note with your consignment note.” 

or- (a,00mPanying these instructions was a note 
to U8 defendants’ own printed form, addressed 

the London and South-Western Railway 
fn°m?any, requesting them to receive the goods 

r shipment per Union-Castle Line. Both these 
k ,CUm6nts gave the marks to be put upon the 
and tae description of the goods as one case, 

, .a case piece goods, respectively, and the 
ccatination Algoa Bay.

(“) Reported by L eonard 0. T homas, Esq., Barrister-at-Law.

The goods were packed by the sellers in Man
chester by Lloyd’s Packing Warehouse Company 
Limited, to whom the sellers on the 15th March 
sent shipping instructions embodying the instruc
tions they had themselves received, and I  gather 
also the note of the London and South-Western 
Railway. In  pursuance of these instructions the 
packers handed the goods to the Great Northern 
Railway, who in turn passed them on to the 
London and South - Western Railway, who 
delivered them with other goods of the buyers 
to the defendants alongside the Arm adale Castle, 
which was then loading in the Southampton 
Docks.

The buyers on the 17th March sent shipment 
instructions to the defendants giving the marks, 
destination Algoa Bay, and description of the 
goods. The column for name of consignee with 
forwarding agent at the port of loading was 

^not filled in, but the shipment instructions asked 
for two bills of lading to order.

On the same day the buyers wrote to defen
dants asking them to forward documents at their 
earliest convenience, and again on the same date, 
in anticipation of insolvency, wrote to the defen
dants to stop all their shipments per Armadale 
Castle, promising further instructions later.

The shipping instructions and those letters were 
received by the defendants by the same post on 
the 18th March. They wired to the buyers : 
“ Referring to contradictory letters yesterday 
please wire definite instructions. Some packages 
already shipped.” Afterwards on the same day 
they wrote the buyers that they were holding 
all the packages now on hand until they heard 
from the buyers. On the same day, the 18th 
March, the sellers sent the invoice to the buyers 
for the price of the goods, with a note at the end 
“ forwarded to Southampton Docks, care of Union- 
Castle Line for shipment per steamship Arm adale  
Castle on account of Trew and Snow, London.”

I f  the goods had not been stopped by the 
buyers they would have been shipped and carried 
to Algoa Bay, as in effect these packages which 
had been loaded before the morning of the 18th 
March were carried. This bale remained in the 
custody of the defendants, who charged the buyer 
with warehouse rent for it, until it  was handed to 
the sellers under their claim to stop in  tra n s itu  as 
already stated.
I  think, on the facts, the transit was to Algoa 

Bay. The cases upon stoppage in  tra n s itu  are 
very numerous, and, where the transit is made in 
stages, difficult to reconcile. I  think, however, it  
is true to say that where goods are delivered by 
the seller or his agent to a carrier at each succes
sive stage of the transit from the hands of one 
carrier to another without the intervention of the 
forwarding agent to the destination indicated by 
the buyer to the seller, the transit continues until 
the destination is reached.

I t  makes no difference in such a case whether 
one intermediate carrier receives his instructions 
direct from the buyer or from the seller, provided 
that those instructions are given to facilitate the 
transit of the goods upon a journey originally 
intended and communicated to the buyer.

The case in its facts most like this case is Kem p  
v. Ism ay and Co. (14 Com. Cas. 202). This does 
not dispose of the case, because the goods were 
intercepted at Southampton and the journey 
to Algoa Bay was stopped. The buyers not
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having contracted with the sellers that the goods 
should so to Algoa Bay were within their rights in 
doing this : (see Whitehead v. Anderson, 9 M. & W . 
518)

The defendants, thereafter, held the goods at 
rent at the buyers’ disposal and could not have 
sent them forward to Algoa Bay or to any other 
destination without fresh instructions from the 
buyers. I  think, therefore, that although the 
original transit was to Algoa Bay, that transit 
had been ended at Southampton, and that under 
the circumstances the intended stoppage in  
tra n s itu  was too late, and the defendants were 
wrong in delivering the goods to the seLers. 
When an original transitus  is intercepted by the 
buyer I  think the test is whether the goods will 
be set in motion again without further orders 
from tb© buyers. I f  not, tbe transit is ended and 
the right to stop lost.

There will be judgment therefore for the plain
tiff in the case for 781. 4s. 10d.

Solicitors for the plaintiff, Tatham  and Nash.
Solicitors for the defendants, Parker, G arrett, 

and Co.

PRO BA TE, D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

PRIZE COURT.
M arch  15 and 22, 1915.

(Before Sir S. T. E vans , President.)
T h e  Pa n a r ie llo s . (o)

T rad ing w ith  enemy— Goods o f a lly  Consignment 
to enemy— Contract o f sale at date p r io r  to out- 
break o f war— N eutra l vessel— Dispatch fro m  
neutra l port— Date o f departure a fte r the out
break o f war— D ia b ility  to seizure and condem
na tion— General p rinc ip les  to be applied—  
Obligations as to trad ing  b ind ing Confederate 
States.

When w ar breaks out between States the fo llo w in g  
rules apply, according to in te rna tiona l law, to 
t ra d in g : F irs t,  a l l commercial intercourse
between citizens o f the belligerents ipso facto 
becomes illegal, unless i t  is  expressly allowed or 
licensed by the head o f the State. Secondly, 
where a belligerent State has allies, the citizens 
c f  a l l the a llied States are under the same 
obligations to each o f the a llied  States as its  
own subjects would be to a single belligerent 
State as regards commercial intercourse w ith  
the enemy. T h ird ly , where such illega l in te r
course is proved between a llied  citizens ana the 
enemy, the ir property engaged in  such in te r
course, whether ship or cargo, is subject to 
capture by any a llied belligerent, and is subject 
to condemnation in  tha t belligerent s own P rize  
Courts. F ou rth ly , when such intercourse m  fac t 
takes place, the property of the persons engaged 
in  i t  is  confiscable, whether they were acting  
honestly and w ith  bona fides or not.

P r io r  to the outbreak o f war between Great B r ita in  
and her allies and Germany and A ustria , a 
French company contracted to sell certain goods 
to a German f irm . The goods were shipped 
fro m  a neutra l State in  a neu tra l vessel, fFar 
broke out w h ils t the ship was being loaded. She 
afterwards sailed w ith  the goods on board fo r

’ (a; Reported by J, A. Sla te r , Esq., Barrister-at-Law.

Antwerp and Newcastle. The French company 
la te r on directed her to Swansea. From  certain  
correspondence i t  appeared that attempts were 
made by the Eng lish representative o f the 
French company to deliver the cargo to the 
German company i f  they accepted delivery m  
E ngland. The goods were seized as prize at 
Swansea, and la ter sold. I t  was adm itted that 
at the tim e o f seizure the property in  the goods 
was s t i l l  in  the French company.

Held, tha t although the French company had acted 
honestly and bonâ fide in  the transaction what 
they had done constituted trad ing  w ith  the 
enemy after the outbreak o f war, and as they were 
citizens o f a State in  alliance w ith  Great B r ita in  
the goods were confiscable under the above-named 
princip les o f in te rna tiona l law in  the same 
m anner as those of a B r it is h  citizen would have 
been under s im ila r circumstances.

T h is  was a case in  which the Crown claimed the 
condemnation of the proceeds of sale of 1020 tons 
of silver lead shipped by the Compagnie Française 
des Mines de Laurium, a French company, in the 
steamship Panariellos, a Greek vessel, and con
signed to Beer, Sondheimer, and Co., a German 
firm, carrying on business at Frankfort.

The silver ore was sold by the Laurium bom- 
Pany in July 1914, in pursuance of a contract 
dated the 9th May 1914, to the German firm of 
Beer, Sondheimer, and C o, f.o.b. Ergastena, m  
Greece. A t the request of the purchasers the 
vendors chartered the Panariellos, under a charter- 
party dated the 10th July 1914, for a voyage from 
Ergasteria to Antwerp and Newcastle. Ihe  
loading of the silver ore began on the 29th July, 
and the ship sailed from Greece on the 11th Aug., 
the war between Great Britain and the German 
Empire having in the meantime broken out— 
namely, on the 4th Aug. The Panarie llos  put in 
at Swansea, where the cargo was seized and after
wards sold. The sale realised 15,5071, and the 
money was paid into court. A  claim originally put 
forward by the German firm was withdrawn, and it 
was agreed that the property in the goods at the 
time of seizure was in the Laurium Company. 
Evidence was given by the managing director of 
the Laurium Company that an effort was made 
to stop the sailing of the ship from Greece, and 
that, when that was impossible, her voyage was 
diverted from Antwerp to Swansea. After an 
interview with the London representative of the 
German firm, which came to nothing, as he had 
the bills of lading still in his possession, he sold 
the silver ore to a firm in London, who in turn 
resold the same to a firm in Newcastle. Mean
while, however, the Procurator-General had 
sold the cargo after its seizure to the same firm at 
Newcastle.

The Solicitor-G enera l (Sir S. O. Buckmaster, 
K.C.) and G.- W. R icketts for the Crown.—The 
facts of the case made it quite clear that there had 
been trading with the enemy by the Laurium 
Company. The company should never have 
allowed the ship to sail from Greece. A  contract 
had been entered into with the enemy, and it was 
quite enough for the purposes of condemnation 
of the goods that there was trading with the 
enemy at the inception of the voyage. The 
present case went beyond that. There was a 
clear case of trading until the time of the seizure 
at Swansea, for negotiations had been going on
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with the London representative of the German 
firm. As this was certainly trading with the 
enemy, the goods, or the proceeds of their sale, 
were liable to condemnation.

S u tle r A sp ina ll, K.C. and I I .  A . W righ t for the 
claimants, the Laurium Company.—There should 
be no condemnation. The goods were in a 
neutral ship, and were consigned from a neutral 
port by an ally for sale in Newcastle. The com
pany had acted with perfect propriety throughout. 
Whatever might be said as to trading with the 
enemy at the time of the commencement of the 
yoyage, it  was impossible under the circumstances 
to say that the trading had continued, or that 
there was such trading at the time of the seizure, 
they cited

The Juffrow  M a r ia  Schroeder, Bosooe’s E ng lish  
P rize Oases, vo l. 1, 279 ; 3 Ch. Bob. 147;

The A bby , Boecoe’s E ng lish  P rize  Cases, vol 1 ,464 ; 
5 Ch. Bob. 251.

TP. N . Raeburn held a watching brief on behalf 
pt the London bouse of Beer, Sondheimer, and 
Co.
. A ll the facts of the case are sufficiently set out 
m the judgment. Cur. adv. vu lt.

M arch  22.—The P r e s id e n t .—In  these pro
ceedings the Procurator-General, on behalf of the 
Crown, asks for the condemnation as prize of a 
cargo of 1020 tons of silver lead, which was 
shipped by allied citizens in a neutral vessel. The 
essel was a Greek vessel, the steamship Pana- 
letlos. The shippers, and the owners of the 
argo at all material times, were a French com

pany-—La Compagnie Française des Mines du 
,auI*um. The cargo was laden upon the vessel 

. . .  Lrgasteria, in Greece. I t  was originally 
hipped and intended to be delivered, pursuant to 
contract of sale, to a German company, Beer, 
Chdheimer, and Co., of Frankfort.
Ihe  case raises for the first time during the 

Present war the important question of the liability 
capture and confiscation of property of citizens 

tne an a.̂ y> wb° are alleged to have had com- 
wifv,Clal intercourse with, or to have been trading 
the f enemy- Therefore, before I  deal with 
its vp0*8’ as i’k® question affects this country and 
in h 168 an^ their respective subjects or citizens 
¿ .h® present complicated hostilities, it  seems 
Pfir*'- 0 in the public interest to state the general 
aof. C1i?les which are applicable to such cases 
Sen°r i k° the law of nations. The following 
fifr»6* Impositions can, I  think, be established : 
c0to when war breaks out between States, all 
b tnercial intercourse between citizens of the 
so f^ 6rents ipso facto  becomes illegal, except in 
by a® it may be expressly allowed or licensed 
i8V e “ea<t °1 the State. Where the intercourse 
batorl1 commercial nature, it  is usually denomi- 
tion ■ ' trading with the enemy.” This proposi- 

true also, I  think, in all essentials with 
j u to intercourse which cannot fitly be

also,
de— -  t0 intercourse 
br i 0<t as commercial Secondly, on the out-, —wiDe<

1 - WVVVUU1JJ vu vuvi OUI

citiZp 01 war in which a belligerent has allies, the 
obii„n,® aii'e<T States are under the same
subip , ns to each of the allied States as its own 
witb wPuifi he to a single belligerent State, 
t'hh'dl at'0n to intercourse with the enemy, 
hetwe ^ ’ where such illegal intercourse is proved 
perty 6U allie<i citizens and the enemy, their pro-

J ougaged in such intercourse, whether ship

or cargo, is subject to capture by any allied 
belligerent, and is subject to condemnation in that 
belligerent’s own Prize Courts. Fourthly, when 
such intercourse in fact takes place, the pro
perty of the persons engaged in it  is confiscable, 
whether they were acting honestly and with bona 
fides or not.

The rule embodied in the proposition first 
mentioned was authoritatively stated by Lord 
Stowell in The Hoop (Roscoe, vol. 1, 105; 1 Oh. 
Rob. 196) as follows: “ In  my opinion, there exists 
such a general rule in the maritime jurisprudence 
of this country, by which all subjects trading 
with the public enemy, unless with the permission 
of the Sovereign, is interdicted. I t  rs not a 
principle peculiar to the maritime law of this 
country; it  is laid down by Bynkershoek as a 
universal principle of law— E x na tu ra  be lli com- 
mercia in te r hastes cessare non est dubitandum . 
Quamvis n u lla  specialis s it  commerciorurn p ro 
h ib its ,  ipso tamen ju re  be lli commercia esse 
vetita, ipsae indictiones bellorum satis declarant, &c.
. . , In  my opinion, no principle ought to be
held more sacred than that this intercourse 
cannot subsist on any other footing than that of 
the direct permission of the State. Who can be 
insensible to the consequences that might follow, 
if  every, person in time of war had a right to carry 
on a commercial intercourse with the enemy, and, 
under colour of that, had the means of carrying 
on any other species of intercourse he might 
think fit ? ” And, after an exhaustive review of 
numerous authorities, he added: “ The cases 
which I  have produced prove that the rule has 
been rigidly enforced; . . . that it  has been
enforced where strong claim, not merely of con
venience, but almost of necessity, excused it on 
behalf of the individual; that it has been enforced 
where cargoes have been laden before the war, 
but where the parties have not used all possible 
diligence to countermand the voyage after the 
first notice of hostilities; and that it  has been 
enforced not only against the subjects of the 
Grown, but likewise against those of its allies in 
the war, upon the supposition that the rule was 
founded on a strong and universal principle, 
which allied States in war had a right to notice 
and apply mutually to each other's subjects ” : 
(Ib id ., p. 216).

And Mr. Justice Story, in his well-known Notes 
on Prize Courts, writes: “ I t  is a fundamental 
principle of prize law that all trade with the 
enemy is prohibited to all persons, whether 
natives, naturalised citizens, or foreigners domi
ciled in the country during the time of their 
residence, under the penalty of confiscation. The 
same penalty is applied to subjects of allies in 
the war trading with the common enemy ” : 
(Pratt’s Story, 69).

These statements of the law affecting com
mercial intercourse and trading with the enemy 
are a century old. In  the meantime commerce, 
especially international commerce, has advanced 
and expanded, and occasionally in times of war 
there have since been special permission and 
licences given in relaxation of the rule. But the 
general rule, in the absence of any such licence, 
has been adhered to as the years have rolled on 
and commercial enterprises have developed. I t  
may be well to fortify this by one or two more 
recent authorities, and reference may be made 
for this purpose to Dana’s Wheaton, 1866 edit.
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sects. 309-315; and to the 4 th edition of M. Calvo’s 
most valuable and careful work, vol. 4, sects. 
1953-1955. There is no doubt that the rule exists 
in all itB force and vigour at the present day. In  
the view I  take of the facts of the present case, as 
will be hereafter stated, there was a commercial 
intercourse between the claimants and the enemy 
which amounted to a “ trading with the enemy.” 
But, lest the higher and final tribunal might 
think otherwise and adopt the argument for the 
claimants that there was no actual “ trading 
with ” the enemy, I  will deal further with the 
more general and fundamental conception of the 
illegality of intercourse with the enemy, apart 
from the element of commerce and falling short 
of the act of trading.

In  The Cosmopolite (Roscoe, vol. 1, 326 ; 4 Ch. 
Rob. 8) Lord Stowell states the rule in quite 
general terms thus : “ I t  is perfectly well known 
that by war all communication between the subjects 
of the belligerent countries must be suspended, 
and that no intercourse can legally be carried on 
between the subjects of the hostile States but by 
the special licence of their respective Govern
ments.” And in Christopher Robinson’s note to 
the case is cited a passage from the Black Book 
of the Admiralty (the original of which is the 
most precious possession entrusted to the 
President for the time being of this Division) 
as follows: In  the ancient practice of the 
Court of Admiralty (says the editor) we 
find it  laid down : ‘ Item, soit enquis de
tons ceux qui entrecommunent, vendent, ou 
achatent, avec aucuns des ennemis de Messieur le 
Roi sans licence especiale du Roi, ou de son 
Amiral.—Black Book, p. 76.’ ” No doubt it  was 
with cases of commercial intercourse that Lord 
Stowell was dealing in The Hoop (ubi sup.) and 
The Cosmopolite (ub i sup.), but it will be remem
bered that in the former he enforced the reason for 
the rule by reference to the possible consequences 
of allowing persons to carry on a commercial 
intercourse, and under colour of that to give them 
the means of carrying on any other intercourse 
they might think fit: (seel Ch. Rob., at p. 200). 
In  the United States of America the Supreme 
Court has given a very wide range to the “ inter
course ” which is prohibited by the rule we are 
dealing with. In  The R ap id  (8 Cranch, 156), 
Johnson, J., in delivering the judgment of the 
Supreme Court (of which be it noted, Marshall, 
C.J. and Story, J. were two of the members), pro
nounced upon this subject as follows: “ The 
universal sense of nations has acknowledged the 
demoralising effects that would result from the 
admission of individual intercourse. The whole 
nation are embarked in one common bottom, and 
must be reconciled to submit to one common fate. 
Every individual of the one nation must acknow
ledge every individual of the other nation as his 
own enemy—because the enemy of 1m  country. 
I t  is not necessary to quote the authorities on this 
subject; they are numerous, explicit, and respect
able.” And after dealing thus generally with the 
subject, he proceeded to consider the point urged 
for the claimant in that case that there waB no 
trading in the eye of the prize law such as would 
subject the property to capture, because the 
claimant had only sent a vessel to fetch away his 
own property acquired before the war from a 
small island belonging to the enemy, where they 
had been deposited before the war. He answered

this point thus: “ The force of the argument on 
this point depends upon the terms made use of.
I f  by trad ing , in prize law, was meant that signi
fication of the term which consists in negotiation 
or contract, this case would certainly not come 
under the penalties of the rule. But the object, 
policy, and spirit of the rule is to cut off all 
communication or actual locomotive intercourse 
between individuals of the belligerent States. 
Negotiation of contract has therefore no necessary 
connection with the offence. Intercourse incon
sistent with actual hostility is the offence against 
which the operation of the rule is directed; and 
by substituting this definition for that of trading 
with an enemy, an answer is given to this 
argument.”

On the same day as this judgment was pro
nounced (the 7th March 1814), Story, J. delivered 
the judgment of the Supreme Court in another 
case, The J u lia  (8 Cranch, 181)'; and he expressly 
adopted the decision and the reasons and prin
ciples of the judge of the Circuit Court.

In  various cases intercourse which could not be 
properly described as commercial or which could 
not answer the description of “ trading ” has 
been declared illegal, and it  would not be difficult 
to enumerate instances of such intercourse in 
cases of absolute gifts of property to enemy 
subjects of a comforting, useful, or beneficial 
character. I t  remains to note a rule of a corre
lative nature that whatever intercourse, com
mercial, trading, or otherwise, is prohibited, the 
same obligations are laid upon the citizens of an 
ally as upon the subject of a Bingle belligerent 
State, and the same penalties of confiscation fall 
upon allied citizens as upon such subjects on 
non-observance of the obligations. Statements 
to this effect are found in the dictum from the 
judgment in The Hoop (ub i sup.) and in the 
passage from Pratt’s Story, which have already 
bean cited. But in The Neptunus (Roscoe, 
vol. 1, 595; 6 Ch. Rob. 403) the doctrines as to 
the position of the allies were material to the 
decision. Lord Stowell declares them in the 
following part of his judgment: “ I f  one State
only is at war, no injury is committed to any 
other State (i.e., by allowing particular relaxa
tions). I t  is of no importance to other nations 
how much a single belligerent chooses to weaken 
and dilute his own rights. But it  is otherwise 
when allied nations are pursuing a common cause 
against a common enemy. Between them it must 
be taken as an implied, if not an express, contract, 
that one State shall not do anything to defeat the 
general object. I f  one State admits its subjects 
to carry on an interrupted trade with the enemy 
the consequences may be that it  will supply that 
aid and comfort to the enemy. . . .  I t  should 
seem that it  is not enough, therefore, to say that 
the one State has allowed this practice to its own 
subjects; it  should appear to be at least desirable 
that it could be shown that either the practice is 
of such a nature as can in no manner interfere 
with the common operations, or that it  has the 
allowance of the confederate State.” Again, this 
rule is stated in its full force sixty years later 
in Wheaton (see Dana’s Wheaton, 8th edit-, 
1866, par. 316): “ Not only is such intercourse 
with the enemy, on the part of the subjects of the 
belligerent State, prohibited and; punished with 
confiscation in the Prize Courts of their own 
country, but during a conjoint war, no subject ot
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an ally can trade with the common enemy with
out being liable to the forfeiture, in the Prize 
Courts of the ally, of his property engaged in 
m such trade. This rule is a corollary of the 
other, and is founded upon the principle that 
such trade is forbidden to the subjects of the 
co-belligerent by the municipal law of his own 
country, by the universal law of nations, and by 
the express or implied terms of the treaty of 
alliance subsisting between the allied Powers. 
And, as the former rule can be relaxed only by 
the permission of the sovereign power of the 
ktate, so this can be relaxed only by the per
mission of the allied nations, according to their 
mutual agreement. A declaration of hostilities 
naturally carries with it  an interdiction of all 
commercial intercourse. Where one State only is 
at war, this interdiction may be relaxed, as to its 
own subjects, without injuring any other State ; 
but when allied nations are pursuing a common 
pause against a common enemy there is an 
■mplied, if not an express, contract that neither 
of the co-belligerent States shall do anything to 
defeat the common object. I f  one State allows 
its subjects to carry on an uninterrupted trade 
With the enemy, the consequence will be that it 
will supply aid and comfort to the enemy, which 
may be injurious to the common cause. I t  should 
seem that it  is not enough, therefore, to satisfy the 
*{nze Court of one of the allied States to say 
that the other has allowed this practice to its 
pwn subjects ; it  should also be shown, either 
that the practice is of such a nature as cannot 
interfere with the common operations, or that it 
has the allowance of the other confederate State.” 

And still more recently, M. Calvo, in the 
®dition already referred to (vol. 4, par. 1956), 
states the rule and the reasons for it : “ Sect. 1956. 
pa même règle s’étend aux sujets alliés. Hefiter,
1 est vrai, n’est pas de cet avis : il trouve la 

Question plus délicate pour les alliés que pour les 
ationaux, parce qu’à l ’égard des premiers, le 
euigérant semble en quelque sorte assumer une 
ntorité juridictionelle que ne lui appartient que 

9Uand elle découle pour lui de stipulations con- 
en„ionnelles expresses. Mais c’est là, suivant 
°us, une thèse irrationnelle, puisque l’alliance 
avant avoir pour conséquence logique de placer 

08 Co-belligérants exactement sur la memo lirmû u 
Regard de l ’en:
Prohibition imi ____________ c _____
A °it à l’autre. C’est au surplus ce que Wheaton 

montre d’une manière irréfutable, quand il dit 
g e Ppur être justes et sensées, la règle et les 
. ceptiona qui y sont apportées doivent s’appliquer 
tin fUent 11 tous les ^eux > qu’eu défendant la con- 

uatlon <ju commerce avec l ’ennemi, le belli- 
jL  ant obéit à la fois aux préceptes du droit civil 
et ' aux Principes généraux du droit des gens 
co a * esprit ou à la lettre de l ’alliance qu’il a 
situ rfac t̂;e' ri faut enfin remarquer que la 
étant1 de Rallié par rapport à l’ennemi commun 
saur -f fi“6 celle de son co-belligérant, on ne

en ce qui concerne le commerce, établir 
lutt AnCtion en*-re ceux qui enterprennent une 
oblir,' ' concert et se sont par là tacitement 
de f j ?  ne rien faire de contraire au but général 
sent* ilanc®8 9UI le8*- unit. Dans une de ses 
ne aVjSeB’. Sh" W . Scott déduit de ce principe qu’il 
allié! ,  i  f ,Paa P°ur sa justification que l ’état 
ti°n Pj alléguer qu’il avait autorisé la continua- 

uu trafic avec son adversaire, mais qu’il

fallait encore que son co-belligerant eut donne 
son assentiment a la mesure.”

So intimate and imperative are the neutral 
duties of allies bound to each other by sacred and 
solemn bonds to fight a common foe that I  believe 
the true rule to be that, whatever intercourse 
with an enemy is prohibited by international law, 
no relaxations whatever can be allowed by one 
State in favour of its citizens, which can affect 
the confederate States, unless expressly sanctioned 
by the latter.

Finally, it  is clear that the rule must be 
enforced and confiscation decreed whether a 
person engaging in the prohibited intercourse acts 
innocently, in good faith, and in pursuance of 
advice honestly believed to be sound, or of 
licences or permissions honestly believed to be 
valid. The authorities for this are numerous. 
The Hoop (ub i sup.) in itself would be sufficient. 
The fact of actual intercourse is the determining 
factor. Innocence of intention is no answer. I f  
there has been an infraction of the rule, however 
innocent, the court must apply the consequences 
by decreeing confiscation. To borrow the quaint 
language of a judge of the United States Supreme 
Court: “ I t  is the unenvied province of this court 
to be directed by the head, and not by the heart. 
In  deciding on principles that must define the 
rights and duties of the citizen (and it may be 
added of allied citizens), and diroct the future 
decisions of justice, no latitude is left for the 
exercise of feeling.”

Having stated the principles, it now remains to 
set out the material facts in the present case to 
which the principles have to be applied. The 
claimants—the French company—had had con
stant dealings with Beer, Sondheimer, and Co., 
the German company. The Germany company 
sold to the French company silver and lead ores; 
and the French company then carried out in 
Greece a process of reduction which resulted in 
a product called silver lead, which they contracted 
to sell to the German company. The contract 
was before the war. For the purpose of fulfilling 
the contract, after the silver lead was manufac
tured, the French company chartered the Greek 
steamship Panarie llos  to carry the lead to the pur
chasers. The loading of the silver lead upon the 
steamship began before the war. I„  was con
tinued for about seven days after the war.

The vessel began her voyage on the 11th Aug., 
with the cargo on board, which was intended to 
be delivered pursuant to the contract with the 
German company. While the loading was pro
ceeding, the following letter was sent, on the 
4th Aug. 1914, by the agents of the French com
pany at Ergasteria to the French company’s head 
office in Paris:

H a v in g  received fro m  F ra n k fo r t the  fo llow in g  
te legram  : “  Send B i l l  o f L a d ing  Ship P ana rie llos  1000 
tons S ilve r lead d ire c t Beer Sondheimer e t Oo. London 
120 Fenchurch S treet and tra n sm it by  you r P aris  Office 
by  Telegram these ins truc tions. Te legraphic com m uni
cations w ith  Paris stopped. Acknowledge rece ip t.—
‘ B e e k s o n d h e im e r ,’ we w ired  you th is  m orn ing :—
‘ Te legraphic com m unication between F ra n k fo rt and 
P aris  s topped; Beersondheimer beg us to  ask you send 
B ills  o f L a d ing  fo r 1000 lead P ana rie llos  d irec t 120 
Fenchurch London.’ ”

Beer, Sondheimer, and Co., of 120, Fenchurch- 
street, London, was a mere agency for Beer, 
Sondheimer, and Co., of Frankfort. The work at



MARITIME LAW CASES.5 6

P r iz e  Ct .] T h e  Pa n a r ie llo s . [P r iz e  Ct .

the agency was carried on by a German subject, 
who was in Germany at the outbreak of the war, 
with the aid of a clerk who was an Austrian 
subject.

On the 12th Aug. 1914, after the voyage 
commenced, the French company sent the 
following telegram to the London agency of the 
buyers :

P ana rie llos  sta rted  eleventh w ith  1020 tons lead. 
Suppose you have defrayed insurance.— Laurium.

I t  may be stated that the contract was f.o.b. 
Ergasteria. On the 21st Aug. 1914 the following 
telegrams were also exchanged between the 
parties in London and Paris :

Telegram  de M M . Beer, Sondheimer e t Co., London 
Agency. London, A ug. 21, 1914,11 o’clock. T o  Laurium  
Company : “  Received te legram  regard ing steamer
P anarie llos .  W here are b ills  o f lad in g?  Telegraph 
Beer, Sondheimer Company.”

Aug. 21, 1914.— Telegram de la  Compagnie Française 
des M ines du La u rium  à Beer, Sondheimer Company, 
120, Fenchurch-street, London : “  N o t ye t ̂ received b i l l  
o f la d in g  P anarie llos.— Mines Laurium.”

And on the same day the two following letters 
were written, one from the claimants’ post office to 
the London agency of the German buyers, and 
the other from the latter to the former :

Paris, the 21st Aug. 1914.— Gentlemen, P an a rie llo s .—  

W e beg to  aoknowlege rece ip t o f you r to -day ’s telegram  
as fo llow s : “  Received te legram  regard ing steamer 
P ana rie llos .  W here are b ills  o f la d in g ?  Telegraph 
Beer, Sondheimer Company ”  ; and to  confirm  • th a t 
w h ich  we sent you in  answer as fo llow s : “  N o t ye t 
received b i l l  o f lad in g  P anarie llos .”  The steamer 
P ana rie llos  le ft, indeed, the  p o rt o f E rgaste ria  on the 
11th o f th is  m onth, bound to  A n tw erp  and Newcastle, 
and we have no t ye t the documents in  ou r possession. 
B u t we w i l l  send you these as soon as we get them, 
according to  the  ins truc tions received fro m  you r firm  o f 
F ra n k fo rt.— W e rem ain, Gentlemen, yours fa ith fu lly , 
S. Ingénieu r Secretaire General. (Signed) P. A l b r a n b .

P.S.__D on’t  fo rge t th a t in  the present circum stances
le tte rs  and packets fro m  Greece are much delayed in
reaching us.

Beer, Sondheimer, and Co., London Agency, 120, 
Fenohurch-street, London, the  21st A ug. 1914. l o  
M onsieur le  Baron J . de C ata lin , E .Y . D ear S ir,—- I  
hear by  M M . Leopold W a lfo rd  et Co. th a t you  w i l l  be in  
London to -m orrow . I  should be ve ry  g lad  to  see you 
about the  s ilve r lead loaded on the steamer Panarie llos. 
I  w i l l  take the  lib e r ty  o f ca lling  you  on the  telephone 
to -m orrow  a t about 10.30 in  the  m orn ing  m  order to  
make an appoin tm ent w ith  yon .— I  rem ain, dear S ir, 
yours fa ith fu lly ,  fo r  Beer, Sondheimer, and Co., London 
Agency. Signed (unreadable).

On the next day Baron de Catelin, the managing 
director of the French company, had an interview 
in London with Mr. Weissberger, the Austrian 
subject, who was then in charge of the London 
agency of the German company. In  a statement 
subsequently sent to the Procurator-General by 
the Baron be said that at this interview ‘ it  had 
been verbally agreed that if the lot of lead was 
delivered to the said firm a complete settlement 
of accounts would follow.” The Baron seems to 
have thought that up to that time the London 
agency of Beer, Sondheimer, and Co. had a right 
to continue to carry on their business on behalf 
of the German company. On the following day, 
the 23rd Aug. the offices of Beer, Sondheimer, 
and Co in London were seized and closed. On 
the 25th Aug. 1914 a letter was sent from the 
Paris office of the claimants, apparently without

any knowledge of the interview of the 22nd Aug., 
that already reported, or of the closing of the 
agency office. The Baron said that it was written 
without any authority from him or the company, 
but in these proceedings I  have no means of 
testing that statement, and must assume that it  
was written in the ordinary course of business, 
especially as no steps were taken to put an end to 
any further communications. The following is a 
translation of the letter:

Gentlemen,— P anarie llos.— C onfirm ing ou r le tte r S t. 
No. 5863 of the 21st o f th is  m onth, we beg to  send you 
annexed: 1. A  b i l l  o f lad in g  indorsed in  b lan k  10,476 
pigs or 510 tons o f s ilve r lead loaded in  bolds 1 and 3. 
2. A  b i l l  o f lad ing  indorsed in  b la n k  10,493 p igs o r 510 
tons s ilve r lead, loaded in  holds 2 and 4. W e beg you 
please to  acknowledge the  rece ip t of these docum ents, 
and we rem ain, Gentlemen, yours fa ith fu lly , 1 Ing en ieu r 
Secretaire General— (Signed) B. A l b r a n d .

The vesBei arrived in the Downs about the 
28 th Aug., and the master refused to proceed to 
Antwerp, where part of the cargo (viz , some zinc 
ore) was to have been delivered, and part of it was 
destined for Germany or for German firms.

The vessel was afterwards sent to Swansea, 
where there was a market for the zinc ore. The 
zinc ore, which was stored above the silver lead, 
was sold. The vessel arrived at Swansea on the 
7th Sept. 1914, and on that day the silver lead was 
formally seized pending further inquiries, and was 
finally seized as prize subject to confiscation on 
the 25th Sept. 1914. Meantime, on the 31st Aug., 
a letter was written by the claimants to their 
London brokers, of which the following is a trans
lation

M y  dear W a lfo rd ,— Enclosed I  send one b i l l  of 
lad ing  of the  P ana rie llos  indorsed in  b lank, so yon have 
every r ig h t to  take de livery o f the  cargo. I  rem ind  you 
th a t the 800 tons o f oalamine No. 1 and the 300 tons of 
calam ine No. 3 are sold th roug h  D ixo n  a t Swansea. 
So fa r  as concerns the lead, you decide w ith  D ixon  and 
H eberle in  the  best course to  adopt w ith  regard to  th is  
lo t. I f  Beer, Sondheimer, and Co. o r the E ng lish  
Governm ent w ish to  use the  parcel b i l l  o f lad in g  w hich 
they have in  th e ir  hands you should exp la in th a t th is  
b i l l  o f lad ing  was sent them in  cu rren t account, b u t 
th a t in  re a lity  alm ost the whole, say, fo u r-fifth s , belong 
to  us. In  foo t, I  have no tim e  to  g ive you  de ta ils  o f 
th is  cu rren t aocount, b u t the balance in  favour o f Beer, 
Sondheimer, and Co., w ith o u t reckoning the Panarie llos, 
comes to  103,648f. 35o. As the value o f the 1000 tons 
of lead in  the  P ana rie llos  is  about 500,000f., the 
difference should come to  us, say, in  round figures, 
400,000f., and the Governm ent should on ly  be able to 
seize the  balance. As we have another specimen o f the 
general b i l l  o f lad ing, and as th is  le tte r m ig h t possib ly 
no t reach yon, I  am sending one o f on r employees 
to  b r in g  i t  to  you and also a copy of th is  le tte r. The 
money com ing over fro m  the  calam ine or from  the  lead 
should be pa id to  tho aocount o f our company a t the 
London C ounty and W estm inster B ank L im ite d . R e ly 
ing  on your e fforts, and tha nk ing  you in  advance fo r  a ll 
th a t yon w i l l  do fo r  us; I  rem ain, dear S ir, yours, &e., 
(Sd.) J . d e  C a t e l i n .

The Baron de Catelin disavowed with emphasis 
any intention in these transactions to do any
thing which would be helpful to the enemy or 
prejudicial to this country. I  accepted willingly 
his disavowal. He probably thought that he 
could properly deliver the cargo of silver lead to 
his customers, Beer, Sondheimer, and Co., if they 
accepted delivery at Newcastle or elsewhere in 
England. After these proceedings were instituted
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Beer, Sondheimer, and Co., London Agency, 
caused an appearance to be entered, and put in a 
claim as the owners of the goods. This olaim 
was subsequently abandoned by an express notice 
of withdrawal. The above facts are amply 
sufficient to show that in respect of the cargo of 
1020 tons of silver lead there was commercial 
intercourse and a trading after the war between 
the present claimants and citizens of the enemy. 
The cargo was sold by arrangement between the 
marshal and the claimants, and the proceeds, 
amounting to about 16,0001., are now in court. 
Applying the principles deduced to the facts 
proved, I  have no alternative but to declare that 
the cargo was confiscable, and to decree the 
condemnation of the proceeds aB lawful prize.

Leave to appeal.
Solicitor for the Crown, Treasury Solic ito r.
Solicitors for the claimants, Behder and Higgs.
Solicitors for the London house of Beer. 

Sondheimer, and Co., W. A. Crump and Son.

M arch  29, A p r i l 13, and M ay  3, 1915.
(Before Sir S. T  E vans , President.)

T h e  P oona, (a)
B rit is h  ship— Cargo— Goods the property o f a 

company domiciled in  E ng land—Enemy share
holders and directors— Management o f company 
du rin g  w ar— Status o f company— Principles to 
be applied when cargo claimed as prize.

Certain goods were sent fro m  England to A us tra lia  
on sale or re tu rn  before the outbreak o f war 
between Great B r ita in  and Germany, and were 
sent back from, Austra lia  to Eng land a fte r the 
commencement o f hostilities. They were seized 

mi the Port o f London as prize. The Crown 
claimed them as enemy goods. The sellers were a 
company incorporated in  th is country in  M ay  
1912. A ll the directors o f the company were 
aliens residing in  Germany, and the whole o f  
Ihe shareholders were either a lien enemies or 
Persons residing in  Germany. On the day before 
War broke, out the secretary o f the company, who 
was a German, le ft England, havinq purported  
to appoint one o f the employees as manager.

Meld, tha t the goods were at the tim e o f seizure 
the property o f an English company, and tha t 
although the company was so constituted that 
M l its  directors were enemy subjects resident in  
Germany and a ll its  shareholders were either 
enemy subjects or aliens resident in  Germany, 
the goods were not enemy property, and therefore 
not subject to condemnation as prize. The goods 
Were released to the manager o f the Eng lish  
company w ith  a d irection tha t he should not 
deliver them or the ir proceeds to any enemy 
shareholders or use them or apply the ir proceeds 
Jor the benefit o f any such shareholders d u rin g  
the war.

ainE P °°na  was a British ship which carried 
its cargo a certain number of cases of 

ctric fans. These fans were sent out on board 
8 l'P to Australia in May 1914, and as they 

a re *J°t sold they were brought back again in 
on anc* were seized in the port of London
^ h a l f  of the Crown. I t  was proved in evidence

Reported b j J. A. Sla t e s , Esq,, Barrister-»t-L»w.
VOL. X I I I . ,  N .  S.

that the goods were the property of Isaria Limited, 
a company established in this country, but com
posed of directors and shareholders who were 
either alien enemies or resident in Germany. The 
Crown claimed the cargo as goods of alien enemies. 
The claimants, Isaria Limited, denied that the 
goods were liable to seizure or confiscation, on the 
ground that they were the property of an English 
company, and that such company was distinct as 
an entity from the persons who composed it.

By sect. 3 of Trading with the Enemy Pro
clamation No. 2, dated the 9bh Sept. 1914, it is 
provided:

The expression “  enemy ”  in  th is  P roc lam ation  means 
any person or body o f persons o f whatever n a tio n a lity  
resident or ca rry ing  on bnsiness in  the enemy country, 
b u t does no t inolude persons o f enemy n a tio n a lity  who 
are ne ither resident nor ca rry in g  on business in  the 
enemy country . In  the  case of incorporated bodies, 
enemy character attaches on ly  to  those incorporated in  
an enemy country.

/ .  B . A sp ina ll for the Crown. 
E lk in  for the claimants.
The facts and the arguments are sufficiently 

set out in the judgment. a^ v ^

M ay  3.—The P r e s id e n t  —The claimants to 
the goods seized and claimed in these proceed
ings (which consisted of five cases of electric fans) 
are a company named Isaria Limited, which was 
incorporated in May 1912, and whose registered 
office at the time of the outbreak of war was 
No. 208, Tower Bridge road, in the county of 
London. The company carried on business in 
this country and abroad. The goods (with others) 
had been sent out to Australia for Rale, and were 
returned to the company in Aug. 1914. They were 
seized in the port of London as prize on the 
17th Oct. 1914. The Crown cltims them as 
enemy goods. After an investigation of the facts 
I  am satisfied that the goods at the time of the 
seizure were the property of the company.

The question, therefore, which remains to be 
decided is whether, having regard to the constitu
tion of the company, the goods were enemy 
property subject to seizure. At all material times 
the number of shares in Isaria Limited issued was 
1250 shares of 1Z. each. Of these 1244 we>-e held 
by Isaria Zahlerwerke, of Munich, a German 
manufacturing company ; one share was held by 
each of the four directors of Isaria Limited, who 
were German subjects and resident in Germany ; 
one other share was held by one Schoenmann, the 
secretary of the company, also a German subject; 
the remaining share was held by one Yallee who 
was said to have been a French subject, but who 
for some time before the war had resided at 
Munich, and had been employed by the German 
company, the Isaria Zahlerwerke. Schoenmann 
left this country on the 3rd Aug. last for 
Germany, having purported to appoint one of the 
company’s employees, Mr. Frank Morton, to be 
manager. The date of his departure was one day 
before the outbreak of war between Great Britain 
and Germany. Mr. Morton represented the 
company in these proceedings. After the out
break of war he was informed by the Board of 
Trade that they were advised that there was no 
objection to the sale from stock of the company of 
goods imported from Germany before the war, 
and that no licence was required for that purpose.

I
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Later on, in Nov. 1914, he was informed by the 
Comptroller of the Companies Department of the 
Board of Trade that as Isaria. Limited was a 
company incorpoiated in  this country there was 
nothing (having regard to sect. 3 of the Trading 
with the Enemy Proclamation No. 2, dated the 
9th Sept.) to prevent trading with the company, 
or the payment to it  of money which might be 
owing to it. So Mr. Morton appears to have 
carried on the business of the company; and the 
books and papers of the business have been 
inspected when required by the official accountant 
appointed by the Board of Trade.

For the claimants it  was contended that the 
goods belonged to an English company, not to 
alien enemies, and were not subject to seizure or 
confiscation. On the other hand, it was argued 
for the Crown that, as all the directors were 
enemy subjects and resident in Germany, and all 
the shareholders were also either enemy subjects 
or aliens resident in Germany, the goods were in 
reality the property of alien enemies, and ought 
to be condemned as such.

I  was referred to my decision in this court in The 
Roum anian (ante, p. 8; 112 L. T. Rep. 464; (1915)
P. 26), and, of course, to the judgments pronounced 
later by the Court of Appeal in Continental Tyre, 
&c., Company L im ite d  v. D a im le r Company 
L im ite d  and Same v. Thomas T il l in g  L im ite d  
(112 L. T. Rep. 324; (1915) 1 K . B. 893). I  
will only observe, as to The Roum anian (ubi 
sup.), that it does not necessarily govern this 
case. The facts there were different in important 
and material respects. Moreover, I  think that 
it  will be found that in the course of the 
arguments in The Roum anian (ub i sup.) counsel 
for the claimants expressly admitted that the 
Europäische Petroleum-Union Gesellschaft mit 
beschrankter Haftung was a German company; 
and the case was dealt with accordingly. The 
judgments in the Court of Appeal in the 
Continental Tyre Company cases (ub i sup.), how
ever, bear directly upon the point arising in the 
present case. What, therefore, ought I  to do in 
this court in view of those decisions P

In  matters relating to prize, the Court of Appeal 
does not bind this court, for the reason that no 
appeal lies to the Court of Appeal from judgments 
given in the Prize Court. The only appellate court 
in such cases is the Judicial Committee of the 
Privy Council. I f  I  was of opinion that different 
principles applied in the present proceedings in 
a Court of Prize, or if I  held a strong opinion 
upon the legal aspects, even if the same principles 
were applicable, I  conceive that it  would be my 
duty to give effect to such opinion, even though 
I  differed from that of the Court of Appeal. 
But I  do not think in the present case that 
different principles ought to be applied.

The matter in controversy appears to me to be 
one which should be regarded from the point of 
view of municipal law, and no question of an 
overruling principle of international law arises. 
The claimants come forward as a company 
incorporated in accordance with the law of 
this country. The claim is not made by the 
individual shareholders—subjects of a foreign 
country, enemy or otherwise. The questions 
turn upon the status of the company in this 
kingdom. Accordingly, nothing in this case 
depends upon the bearing of the law of nations 
upon our municipal law.

In  these circumstances, I  think that it  is more 
respectful to the Court of Appeal to act in accord
ance with their judgment, however much I  might 
feel inclined to sympathise with the dissentient 
views of Buckley, L.J.

In  the special facts of this case and of the Con
tine n ta l Tyre Company cases (ub i sup.), a decision 
in accordance with Buckley, L J .’s judgment 
might be easy ; but it  is fairly obvious that with 
even a slight variation of facts as to the holding 
of the shares the adoption of a definite general 
principle as a foundation for his judgment and its 
application would give rise to great difficulties. 
Without dealing with it any further, I  may 
observe that even in Buckley, L.J.’s dissenting 
judgment this passage is to be found: “ The 
corporation, if  it  be a British corporation, stands 
in the same position for most purposes as a British 
subject. For instance, as regards rights of owner
ship of property and the right to protection and 
assistance by the law. But while it stands for 
most purposes in the position of a British subject, 
it  cannot, I  think, be correctly described as a 
British subject.”

The question before me deals with “ rights of 
ownership.” For the reasons which I  have stated, 
I  am content to accept respectfully the law as laid 
down by the Court of Appeal, and must leave the 
ultimate decision to a higher tribunal. I f  the 
judgment of the majority of the Court of Appeal 
is unsound, it  must be so pronounced by the 
House of Lords on appeal from them, or by the 
Privy Council on appeal from this court. I f  it 
is affirmed as good law, but is considered to 
require alteration as a matter of just policy, then 
the Legislature must act.

I  desire to add one word by way of reservation. 
The case of the ownership of vessels registered 
in this country is bo special, having regard to 
our merchant|shipping legislation, that I  venture to 
repeat what I  said in The Tommi and The Rother- 
sand (ante, p. 5; 112 L. T. Rep 257 ; (1914) P. 251), 
and to reserve expressly all questions which might 
arise if it was contended that a British vessel 
was the property of a company constituted like 
that of Isaria Limited.

The judgment of the court is that the goods 
seized are not enemy property, and I  order their 
release. On their release they will be delivered 
over to Mr. Morton, the present manager of Isaria 
Limited, and he, of course, will deal with them as 
belonging to the English company; but he will 
not be able to deliver them or their proceeds 
over to the alien enemy shareholders of the com
pany, or to use them or to apply their proceeds 
for the benefit of any such shareholders during 
the existence of the war.

Solicitor for the Crown, Treasury Solicitor.
Solicitors for the claimants, Russell and 

Arriholz.
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S to ja m *  €m t oi I t r t r ic a tm
COURT OF APPEAL!

Dee. 11, 14,15,1914, and Feb. 5, 1915.
(Before Lord Cozens-H a r d y , M.R., K en n e d y , 

L, J., and W ar r in g to n , J.)
P o lu r r ia n  St e a m s h ip  Co m pany  v . Y oung , (a) 

ap pe al  prom  t h e  k in g ’s benc h  d iv is io n .
M arine  insurance — Policy — Insurance against 

r isk  o f seizure and detention— A ctua l to ta l loss, 
— Constructive to ta l loss— P a rtic u la r average 
loss— M arine Insurance A c t 1906 (6 Edw. 7, 
c. 41), as. 57 (1), 60.

B y sect. 60 o f the M arine  Insurance Act 1906, the 
test o f “ un like lihood o f recovery ”  has been sub
stitu ted fo r  “ uncerta in ty o f recovery ” in  cases 
re la ting  to constructive to ta l loss.

A  neu tra l ship belonging to the p la in tiffs  was 
chartered to carry a cargo o f coal fro m  the United  
K ingdom  to Constantinople. She was insured  
w ith  the defendant against capture, seizure, and 
detention. W hile on the voyage w ar broke out 
between Greece and Turkey, and the ship was 
stopped by the Greeks off Tenedos, who took her to 
Lemnos and removed the cargo. The p la in tiffs  
gave the defendant notice o f abandonment, and  
six  weeks a fte r the Greeks released the ship. A n  
action was brought by the p la in tiffs  on the po licy  
fo r  an actual or a constructive to ta l loss, or, a lte r
natively, damages f o r  a p a rtic u la r average loss.

Held, that, while on the date o f the commencement 
o f the action the recovery o f the ship by her 
owners was quite uncertain, i t  could not be shown 
tha t the balance o f p robabilities had been proved 
«o clearly against her recovery tha t i t  could be 
said tha t there was “ un like lihood o f recovery”  
w ith in  the meaning o f the M arine  Insurance  
Act 1906; and that th is  being so the p la in tiffs  
had fa ile d  to make out th e ir case.

Decision o f P ick fo rd , J. (12 Asp. M ar. La w  Gas. 
■*49; 109 L . T. Rep. 901) affirmed.

Appeal bv the plaintiffs from the decision of 
■Pickford, J.
. The facts of the case are fully stated in the
Judgment of the Court of Appeal.

Boehe, K.C. (with him Alexander Neilson), for
ttle aPpellants, referred to

Andersen  v. M a rten , 99 L . T . Rep. 2 5 4 ; (1908) 
A . C. 334 ;

Goss v. W ithers, 2 B a rr . 683 ;
H a m ilto n  y. Mendes, 2 B a rr. 1198 ;
Oologan y. London Assurance Company, 5 M . &  S. 

447 ;
Dean y. H ornby, 3 E ll.  &  B l. 180;
Lozano y .  Janson 3 E ll.  &  E ll.  160;
Shepherd v. Henderson, 7 A pp. Cae. 49 ;
Gory T. B u rr ,  49 L . T . Rep. 78 ; 8 App. Cas. 393, 

a t p. 3 9 8 ;
Rugs y . R oyal Exchange Assurance Company,

8 Asp. M ar. L» w  Cas. 2 9 4 ; 77 L . T . Rep. 2 3 ; 
(1897) 2 Q B. 135 ;

S a ilin g  S hip B la irm ore  Company L im ite d  v. 
M acredie , 8 Asp. M a r. Law  Cas. 4 2 9 ; 79 L . T . 

217 ; (1898) A . C. 593 ;

*•) Reported by E. A. Sobatohley, Esq., Barrister-at-Law.

B ank o f  E ng land y .  Tag liano  Brothers. 64 L . T . 
Rep. 353; (1891) A . C. 107;

Robinson Gold M in in g  Company L im ite d  y .  
A llia n ce  M arine and General Assurance Com
p a n y  L im ite d , 91 L . T . Rep. 202 ; (1904) A . C. 
359;

M arine Insuranoe A o t 1906, se. 27, 91 (2 );
Chalm ers’ D iges t o f M arine Insurance, 2nd ed it.,

pp. 61, 80.
P h illip s  on M arine  Insuranoe, 5 th  ed it., vo l. 2, 

ss. 1530, 1620, 1621.

[ K e n n e d y , L.J. referred to R a nk in  v. Potter 
(29 L. T. Rep. 142; L. Rep 6 E  & 1. App. 
83), M Tver v. Henderson (4 ML. & L. 576, at p. 582), 
and Phillips on Marine Insurance, 5th edit., vol. 2, 
p. 380, s. 1704.]

M aurice H i l l ,  K.C. and R. A . W right, for the 
respondent, referred to

B a inb ridge  y .  Neilson, 10 E ast, 3 2 9 ;
M anse ll and  Co. y .  Hoade, 20 Times L . Rep. 150 ;
Roux y .  S alvador, 3 B ing . 266 ;
Cossman y . West, 6 Asp. M a r. La w  Cas. 2 3 3 ; 58 

L . T . Rep. 122 ; 13 A pp. Cas. 160, a t p. 174 ;
H a l l  y .  H aym an, 17 Com. Cas. 81 ;
Rodocanachi v. E l l io t t ,  28 L . T . R ip . 840 ; L . Rep. 

8 C. P . 649, on appeal 31 L . T . Rep. 2 3 9 ; L . 
Rep. 9 C. P . 518 ;

Rotch y .  E die, 6 Term . Rep. 413 ;
B arke r y .  Blakes, 9 EaBt. 283 ;
M arine  Insurance A o t 1906, s. 60 (2 ) ;
A rno n ld  on the  La w  o f M arine  Insurance, 8 th  edit, 

ss. 829, 832,1095, 1096, 1104;
P h illip s  on M arine  Insarance, 5 th  ed it., vo l. 2, 

ss. 1108, 1109, 1523, 1525 ;
M a rsh a ll on, M arine  Insuranoe, 5 th  ed it., p a rt 1, 

Ch. 12, s. 3, p. 394.

[K e n n e d y , L.J. referred to De M atlos  v. 
Saunders (27 L. T. Rep. 120; L. Rep. 7 C. P. 
570), S tring e r v. E ng lish  and Scottish M arine  
Insurance Company (3 Mar. Law Cas. O. S. 440; 
22 L. T. Rep. 802; L. Rep. 5 Q. B. 599.]

Roche, K.C., in reply, referred to
B olton  y .  Gladstone, 5 E ast, 155, a t p. 156 ;
P ow ell y .  H yde, 5 EU. &  B l.  607.

Cur. adb. vu lt.

Feb. 5, 1915.—Lord Cozens-H a r d y , M .R.— 
The judgment which Warrington, J. is about to 
read is the judgment of Kennedy, L.J. The day 
before his death he told me that he had finished 
it, and had ordered two copies to be typed for his 
colleagues to read. These copies were in his 
room when he died. Warrington, J. and I  have 
carefully read and considered this judgment. We 
agree with it, and desire that it  Bhould be taken 
aB the judgment of the court. To regularise this 
procedure we propose that the judgment should 
be dated the 16th Jan., the day before Kennedy,
L.J.’s death.

The following written judgment of the court 
(Lord Cozens-Hardy, M .R , Kennedy, L.J., and 
Warrington, J.) was accordingly then read by

W ar r in g to n , J.—The question for our deter
mination upon the appeal in this case is whether 
or not on the 26th Oct. 1912, when the plaintiffs, 
the owners of the steamship P o lu rr ia n , gave 
notice of abandonment of that vessel to the 
defendant, the insurer, and are by agreement to 
he taken as having issued tbe writ in this action, 
the state of things was such as to entitle the 
plaintiffs to recover upon the policy of insurance
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as for a constructive total loss. Pickford, J. 
has dismissed the plaintiffs’ claim, and the 
plaintiffs have appealed to this court against his 
decision.

The policy of insurance, so far as its contents 
are material to the matter in dispute, covered the 
plaintiffs against the risks of capture, seizure, 
and detention, and the consequences thereof or 
any attempt thereat, piracy excepted; and also 
from all consequences of hostilities or warlike 
operations, whether before or after declaration of 
war. The plaintiffs allege, and tbe defendant 
denies, that on the 26ch Oct, 1912 there was a 
constructive total loss of the P o lu rria n  by one of 
the perils thus insured against.

I t  is indisputable that according to the law of 
England, in deciding upon the validity of the 
claims of this nature between the assured and the 
insurer, the matters must be considered as they 
stood on the date of tbe commencement of the 
action. Tuat is tbe governing date. I f  there 
then existed a right to maintain a claim for a 
constructive total loss by capture, that right 
would not be affected by a subsequent recovery or 
restoration of the insured vessel : (see the 
judgment of Collins, J. in Ruys v. Royal Exchange 
Asxurance Corporation, 8 Asp. Mar. Law Cas. 
294; 77 L T Hep. 23 ; (1897) 2 Q. B. 135), which 
reviews the history of the law on this point.

In  strictness, therefore, in regard to the facts, 
I  might, I  think, confine myself for the purpose 
of this judgment to a statement of them as they 
stood on the 26th Oct., which, as I  have already 
said, is by agreement to be taken as the date of 
the issue of the writ in this action, and was also 
the date of the plaintiffs’ notice of abandonment. 
As, however, the learned judge in the court below 
has in his judgment included a review of the 
events which occurred in reference to the 
P o lu rr ia n  after she had been taken by the Greek 
naval forces out of the possession of the plaintiffs 
on the 25th Oct. 1912 until her release seven 
weeks later on the 8th Dec , and has drawn there
from, in support of his conclusions, inferences 
more favourable to the defendants’ case than do 
I  venture with all respect to think the evidence 
warrants, I  do not think it would be proper 
for me, having to consider that judgment, wholly 
to confine my reference to the facts to their 
position on the 26th Oct. But that is the 
material date, and I  shall deal with the later 
period as britfly as possible.

The P o lu rria n , laden with a cargo of Welsh 
coal and bound for Constantinople, was on the 
25th Oct. 1912 off the island of Tenedos. Her 
master, Mr. Jones, had known of the war between 
Italy and Turkey, which existed when tie  
P o lu rr ia n  started on her voyage, but had termi
nated before the 25th Oct. He did not know that 
Greece was at war with Turkey. Off Tenedos the 
P o lu rr ia n  was overhauled by Greek warships and 
taken by them to Mudros Bay, a harbour in the 
island of Lemnos, in which a portion of the Greek 
fleet was lying. The master, in the course of his 
interview with the Greek officer who had come on 
board the P o lu rr ia n  when she was arrested, told 
the officer that he did not know of the war; and 
the order to follow tbe Greek destroyer to Mudros 
Bay was given after the officer had communicated 
by wireless telegraphy with the Greek admiral, 
with the result that he informed the master of the 
P o lu rr ia n  “  that he had orders to seize us ; that

he would have to convoy us to Mudros Bay, in 
the island of Lemnos.”

In  the evening, after the P o lu rr ia n  had 
anchored in the spot designated by an officer 
from the flagship, the master of the P o lu rr ia n  
was further interrogated as to his cargo and 
destination, the ship's papers were examined, and 
the master was told by the Greek officer ( I  quote 
the words textually from the shorthand notes) 
that “ his country intended to confiscate the 
cargo, but they were not quite sure what they 
would do with the ship ; but in the meantime the 
ship would be deemed a capture, although he 
personally did not think it could be maintained.” 
The master, either the same evening or the next 
.¿ay— the telegram is dated the 26th—telegraphed 
to the plaintiffs : “ Arrived Mudros Bay, Lemnos 
Island, convoyed Greek destroyer. Now awaiting 
admiral’s instructions. A ll well. Please inform 
families.”

The next day the P o lu rr ia n  was ordered along
side the flagship in order to coal her, and the 
master of the P o lu rr ia n  had a conversation with 
the Greek admiral through an interpreter, the 
flag lieutenant, who spoke, says Mr. Jones, 
indifferent English, in the course of which the 
master of the P o lu rria n , according to the account, 
told the admiral, in answer to questions as to his 
knowledge of hostilities between Greece and 
Turkey, that he had no knowledge of them; and 
the conclusion of the interview, so far as regards 
the fate of the vessel as distinguished from her 
cargo, appears in the following question and the 
witness’s answer thereto: (Q ) Did he tell you 
at all what would ultimately be done with the 
ship ?—(A.) No. W ith regard to the ship he said 
he was not quite sure; it  was a doubtful question; 
but that the question could be settled later 
on. In  the meantime the capture of the vessel 
would be maintained and they would take the 
cargo.”

This is the master’s evidence as to facts in 
regard to the 25th and 26th Oct., and I  see no 
reason to doubt its substantial accuracy. But 
one important additional fact has to be added. 
Although the master of the P o lu rr ia n  no doubt 
intended in his interview with the Greek Admiral 
to convey to him through the interpreter his 
ignorance of the existence of war between Greece 
and Turkey, it  is quite plain that he conveyed in 
fact a very different impression. I t  is clear 
beyond doubt that the admiral understood him to 
admit that he did know of the war, and that, 
treating it as a serious admission, the admiral 
so informed his Government at Athens, and that 
it  was upon this ground that that Government 
maintained the capture until the 8th Dec.

I  say that this is quite clear, because on the 
28th Oct. our Foreign Office, whose intervention 
had been invoked by the plaintiffs and the 
defendants, telegraphed to the plaintiffs: “ H. M. 
minister at Athens reports Greek Government 
maintain capture to be lawful. He has demanded 
reference to prize court,” and on the same day 
Mr. Henderson, the underwriters’ agent at Athens, 
telegraphed to the Salvage Association, acting 
for the underwriters in London: “ P o lu rria n , 
Government considers prize, alleging captain 
admitted was aware declaration war. British 
minister had informed Greek Government vessel 
must come Piraeus and matter decided by prize 
court here ” : (see also the letter from Henderson



MAEITXME LAW OASES. 61

Ct . of A pp .] P o lu r r ia n  St e a m s h ip  Company  ». Y oung . [Ct. of A pp .

at Athens to the Salvage Association in London, 
the 28th Oct.).

I  have now stated, and, I  hope, accurately 
stated, the facts as they existed on the material 
date, the 26th Oct. 1912, the agreed date of the 
commencement of the present action, and the 
date on which the plaintiffs, having received from 
the master of the P o lu rr ia n  at Mudros Bay the 
telegram which I  have already set out, caused 
notice of abandonment on the ground of loss by 
capture to be given to the insurer. As it is, I  
think, for the reason which I  have given, proper 
that I  should deal with the subsequent history of 
the transaction it will be convenient, for the sake 
of clearness, that I  shall now complete the 
narrative before considering the legal rights of 
the parties to this litigation as they stood at that 
date.

A  few days after the 26th Oct., and after the 
commencement of the discharge of the P o lu rr ia n ’s 
cargo into the Greek warships in Mudros Bay, 
the master had an interview with an officer whom 
he describes as the admiral’s secretary. The 
master at-ked him as to the ship, and was told 
that the question of the ship would be settled by 
the Government, and that he (the secretary) 
thought it would have to go to the Pit ¡bus. On 
the 28th Nov., when the discharge was completed, 
the master of the P o lu rr ia n  was ordered to 
proceed to the Pnssus and there present himself 
Rt the general shipping office. He obeyed those 
orders, sailed to the Pnseus, which he reached on' 
the 29th (Nov., and was there directed by the 
captain of the port to await the instructions of 
the Minister of Marine.

He was informed by the British Minister at 
Athens that the Greek Admiral stated that he 
(Captain Jones) had admitted knowledge of the 
declaration of war before sailing, and that the 
Greek Government was claiming that the 
P o lu rr ia n  was a lawful prize; that a prize court 
was going to be held, and that he (Captain Jones) 
would have to give evidence. On the 1st Dec. an 
armed guard was put on board by the Greek 
authorities, and by orders of the officer in 
command of the guard the P o lu rria n , with the 
guard on board, was navigated to the naval 
arsenal at Salamis, and there remained until her 
release on the 8th Dec.

Meanwhile, from the 28th Oct. onwards, the 
underwriters and the owners, without prejudice 
to their respective contentions as to the validity 
°r the notice of abandonment, had continued 
^gorously and persistently through the Foreign 

tface in London and the British Minister at 
Athens, to press the Greek Government for the 
6lea.se of the P o lu rria n . A t one time during the 

fortnight of November, it appeared likely 
nat the application would succeed, so far, at any 
ate, as regards her release after her cargo had 
sen discharged at Lemnos: (see the corre- 

^ondence of the lst-Lkh Nov.). But if the 
Ati^k Government ever led our Minister at 
s ~®ns, as it seems that they did, to suppose that 

°h a course would be adopted, they altered their 
ews on the 15th Nov. The P o lu rria n , afier her 
!8° had been taken out of her, was brought to 

j ® Piraeus and thence to Salamis, with the 
nv.fnt'°n that her case should be dealt with by a 
h >ze court. And on the 4th Dec. Mr. Henderson, 
int°’ aS  ̂ *lave unready said, represented the 

crest of the underwriters at Athens, telegraphed

to the Salvage Association in London : “ P o lu rr ia n  
must go before the prize court on ground that 
captain made statement alleged knowing state of 
war. Court will be formed in about two days. 
W ill cable later asking certain instructions.” 

There is in the correspondence a letter written 
from Athens on the 5 th Dec. by the same gentle
man to the like effect. On the 8th Dec. the 
Greek Government released the P o lu rria n . I t  
appears from a letter from Messrs. Harris and 
Dixon Limited to the plaintiffs, dated the 9th Dec., 
and referring to a communicatipn just received 
in London from Lloyds’ agent at Athens, that 
the Government did so after submitting the 
question to the Legal Council of State, “ who 
decided no capture under art. 43 of the Declara
tion of London.” On the 15th Oct. 1913 the 
Greek Administrative Prize Court rejected the 
claim put forward on behalf of the owners of 
the P o lu rr ia n  for indemnity for her seizure and 
detention of the P o lu rr ia n , holding that the 
seizure and detention was justifiable, and holding 
in substance and effect, that whilst in fact he was, 
whilst carrying the coal cargo, ignorant of the 
outbreak of the Greco-Turkish War, the master 
of the P o lu rr ia n  had used words which might 
fairly be construed as meaning that he was aware 
of the war, and “ it could well be considered that 
both the vessel and her cargo were subject to 
seizure.”

On careful consideration of the evidence given 
by the master of the P o lu rria n , and of the 
admitted correspondence and admitted docu
ments, I  must confess myself with all respect 
to my brother Pickford unable to concur in the 
view which, reading his judgment, I  understand 
him to express—viz., that neither the Greek 
Admiral nor the Greek Government ever enter
tained any real doubt as to the right of the 
owners of the P o lu rr ia n  to have the ship restored 
to them ; that the Greek authorities knew quite 
well that they had no grounds for condemning 
the ship, and meant only to keep her so long as io 
was convenient for them to keep her to coal their 
fleet.

In  my view, the evidence shows that the Greek 
Admiral attached serious importance to the 
admission which he understood the master of the 
P o lu rr ia n  to make when examined by him at 
Lemnos as to his knowledge of the state of war ; 
and bo did the Greek Government when he com
municated it to them between the 26th and 
28th Oct., as shown by the communication to our 
Foreign Office, which appears in the telegram of 
the latter from our Foreign Office to the plaintiffs.
A few days after the capture, and therefore soon 
after the discharge of the cargo at Mudros Bay 
had begun, the master of the P o lu rria n  was 
informed by the Secretary of the Admiral that 
the question as to the ship would be settled by 
the Government, and that he thought the ship 
would go to the Piiæus—for the purpose, as I  
understand the words, of having the question of 
the right to condemn her as a prize settled bv a 
Prize Court.

In  regard to our own Minister at Athens the 
inference which I  draw from the evidence is that 
he also treated the question of the release of the 
P o lu rr ia n  as a real question. On the arrival of 
the P o lu rr ia n  at the Piiæus he calls the attention 
of the master to his alleged admission to the 
admiral and tells him that he will have to go into
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court and give evidence. And indeed it was the 
British Minister who had from the first insisted 
that the P o lu rr ia n  ought to come to the Piragua 
and be dealt with by a Prize Court: “ Govern
ment considers prize, alleging captain having 
admitted was aware declaration war. British 
Minister had informed Greek Government must 
come Piraeus and matter decided by Prize Court 
here.” This is the effect of Henderson’s telegram 
to Salvage Association, 28th Oct. 1912, at p. 43 of 
Correspondence.

The release of the P o lu rr ia n  on the 8th Dec. 
was due, no doubt, mainly, to the fact that the 
evidence of her master, obtained after the arrival 
of the P o lu rr ia n  at the Piraeus, had then been 
shown to the Greek Government, and that the 
Government, after consulting the Legal Council 
of State, decided to accept his denial of knowledge 
of the war, and his denial of having intended 
in his interview with the Greek admiral to make 
any admission to the contrary. As to what the 
master thought at any timé as to the prospect 
of the P o lu rr ia n  being released, either soon or 
ultimately, I  cannot find in the evidence any 
satisfactory proof, and I  venture to think that the 
learned judge in the court below was under some 
misapprehension when he stated in the course of 
his judgment that the master in his evidence 
given in court said that practically all the officials 
that he saw expressed their own personal view 
that they had no right to touch the ship—that is 
to say, no right to condemn it—and he certainly 
did not think that the ship was not going to be 
restored within a reasonable time. A t any rate, 
I  have failed to find such a passage in the short
hand notes of his evidence taken at the trial. I t  
is quitó true that in a written statement which 
he gave to the underwriters’ solicitors at Athens, 
made, as he deposed, “ for the benefit of the 
underwriters in the interest of underwriters" 
and “ against the Greeks,” there are words whioh 
might have that effect.

The fair result of the evidence in regard to the 
position of the P o lu rr ia n  on the 26th Oct., 
whether viewed apart from subsequent events, aB 
I  think it should be, or by the light of those 
events, was, in my judgment, one in which her 
ultimate release from capture was a matter of 
uncertainty. There was, of course, a possibility 
that she would be released after her cargo had 
been discharged without her being subjected to 
adjudication in the Greek Prize Court. There 
was a good ground for belief that the Greek 
Government would release the vessel, being a 
neutral vessel, as in fact they did, without waiting 
for the decision of a Prize Court, if that Govern
ment could be persuaded that the master of the 
P o lu rr ia n  was pursuing his voyage in ignorance 
of the war, and that at all events the Prize Court 
would be satisfied of this when the evidence of 
the master was before it.

On the other hand, the Greek admiral believed 
that he had an admission from the master that 
he did know of the war, and both he and the 
Greek Government did take the view which finds 
expression in the judgment given by the Greek 
Prize Court as appears by their judgment, pub
lished the 29th Oct. 1913, that if this knowledge 
existed “ it  could well be considered that both the 
vessel and the cargo were subject to seizure,” or, 
as Henderson’s telegram from Athens of the 
28th Oct. puts it, and Harris and Dixon’s letter

to the plaintiffs of the same date puts it, that 
the P o lu rr ia n  might be considered a lawful 
prize. Even if the P o lu rr ia n  should be released, 
either by the Greek Government or by the 
decision of a Prize Court, the date of such 
release was obviously uncertain—it might be 
weeks, or months, or longer before the matter 
would be settled.

Assuming that this was, as it  appears to me to 
have been, the true position of affairs, I  am of 
opinion that if the present action had come to be 
decided before the Marine Insurance Act 1906 
had come into force the plaintiffs would have 
been held to have been entitled to recover 
upon the policy of insurance as for a con
structive total loss. The material section of 
this Act is sect. 60, sub-sects. (1) (2), which are 
as follows:

(1) Subject to any express provision in the policy, 
there is a constructive total loss where the snbjeot- 
matter insured is reasonably abandoned on aoconnt of 
its actual loss appearing to be unavoidable, or because 
i t  could not be preserved from actual total loss without 
an expenditure which would exceed its value when the 
expenditure had been inourred. (2) In particular there 
is a constructive total loss—(i.) Where the assured is 
deprived of the possession of his ship or goods by 
a peril insured against, and (a) i t  is nnlikely that 
he can recover tbe ship or goods, as the case may 
be, or (b) the cost of recovering the ship or goods, 
as the case may be, would exceed their value when 

■recovered.
According to the law as it stood before the 

passing of that Act, the seizure or arrest or deten
tion of a vessel for that which is either avowedly 
or obviously a temporary purpose, which will end 
within a period not, from the commercial stand
point, unreasonably long, as in the case cited by 
Arnould on Marine Insurance (9th edit., vol. ii , 
s. 1108) from Emerigon, gives no ground of 
abandonment. But if the taking of the vessel, 
lawful or unlawful, out of the possession of the 
owner was, at the date of the commencement of 
the owner’s action to enforce his notice of aban
donment, a taking which still continued in 
operation, and the owner’s loss of the use and 
disposal of the ship, once total, was at that date 
one which might be permanent and was, at any 
rate, of uncertain continuance, the owner who had 
duly given notice of abandonment was held by 
English law entitled to recover upon his insurance 
for a constructive total loss.

In  giving judgment in Goss v. W ithers (2 Burr. 
683), Lord Mansfield, in a passage which is quoted 
by Lord Halsbury in Andersen v. M arten  (99 
L. T. Rep. 254; (1908j A. C. 334, at p. 340) 
observed (at p. 694 of 2 Burr.) : “ The ship is lost 
by the capture; though she be never condemned 
at all, nor carried into any port or fleet of the 
enemy. And the insurer must pay the value.” 
And again (at p. 696 of 2 Burr.) his Lordship 
said: “ The better opinion of the books
says ‘ sufficit semel extitesse conditionem, ad 
beneficium assecurati, de amissione na v is ; etiam  
quod ■postea sequeretur recuperatio. Nam  per 
talem recuperationem, non poter%t praejudicari 
Q .886C U V dto  * **

In  De Mattos v. Saunders (27 L. T. Rep. 120; 
L. Rep. 7 C. P. 570, at p. 579), Willes, J., in a 
passage which is quoted in the judgment of the 
Privy Council in Cossman v. West (6 Asp. Mar. 
Law Cas. 233; 58 L. T . Rep. 122; 13 App. Cas.
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160, at pp. 179, 180) said: “ The cases cited of 
hostile seizure and condemnation by a Prize 
Court have no application. In  such a case the 
original seizure is prim d  facie  a total loss.” “ A  
vessel by being oaptured is certainly lost to its 
owner; but, as in one case where the question 
arose, a vessel may be taken and retaken before 
anyone knows of the loss, and as the contract 
of insurance is mainly a contract of indemnity, 
one can see how the courts would struggle 
against a large profit being made out of such a 
contract” : (per Lord Hals bury, L.C. in S ailing  
Ship B la irm ore Company v. Macredie (8 Asp 
Mar. Law Cas. 429 ; 79 L. T. Rep. 217; (1898) 
A. C. 593, at p. 599).

Marshall, in his standard work on the Law of 
Marine Insurance (4th edit., p. 403), after ad
verting to the law of Prance, which then fixed a 
period of six months before an arrest of a ship in 
Europe could be treated by the owner as a total 
loss, proceeds: “ In  England the rule is more 
lust, for there, from the moment of a capture or 
arrest, the owners are considered as having lost 
their power over the ship and cargo, and are 
depri ved of the free disposal of them; because, 
m the opinion of the merchant, his right of dis
posal being suspended or rendered uncertain, 
it is equivalent to a total deprivation. I t  is 
therefore unreasonable to oblige the insured 
to wait the event of a capture, detention, or 
embargo.”

But whilst, if  the law to be applied was the law 
as it stood before the Marine Insurance Act 1906 
came into force, I  should, as I  have said, have 
held upon the facts as I  understand them that the 
plaintiffs were entitled to succeed in this action, 
we have now to consider the case as the law has 
been established by the relevant provisions of 
that Act. I t  is an Act, as appears by its title, to 
codify the law relating to marine insurance, but 
if the court finds that in plain and unambiguous 
language it has altered pre-existing law, its duty 
18 *o_ decide in accordance with the change. The 
section which governs the present case is 
sect. 60 (1 and 2). So far as it  relates to a 
constructive loss by capture that section runs 
thug : (1) Subject to any express provision in the 
policy, there is a constructive total loss where the 
subject-matter insured is reasonably abandoned 
°n account of its actual total loss appearing to be 
unavoidable. . . .  (2) In  particular there is a 
constructive total loss (i) Where the assured is 
oeprived of the possession of his ship . . .  by 
? Peril insured against, and (a) it is unlikely that 
ne can recover the ship.”

One may, I  think, without disrespect, declare 
aK?10 re&r0f thef the two expressions “ reason- 

cly abandoned on account of its actual total loss 
ppearing to be unavoidable ” and “ unlikely that 
e can recover the'ship ” should be used apparently 
? describe the same position of things. For in my 

t l fT ’ an^ rate, it  is one thing to predicate 
, at a total loss of a thing reasonably appears to 
. 6 ‘ unavoidable,” and another to predicate that 
j 8 recovery is “ unlikely.” Taking, however, the 
of t?1"’ an<̂ ’ as seemc to me, the less severe test 
„ i right to treat a capture as constituting a 

ustructive total loss, I  think that the statute 
as modified the pre-existing law to the dis- 
vantage of the assured.

in fi0 *S a!ways properly afraid of incompleteness 
attempting a definition, but I  venture to say

that the test of “ unlikelihood of recovery ” has 
now been substituted for “ uncertainty of 
recovery.” The assured must now show two 
things—the first, that he has been deprived of 
the possession of his ship ; the second, that it  is 
unlikely that he can recover it. Whence the 
statute derived the phrase “ unlikely that he can 
recover ” as expressing a necessary condition of 
the assured’s right to recover for a constructive 
total Jo38 by capture I  do not know. I  have 
referred to many of the reported capture cases and 
have been unable to find it used judicially in any 
of them. But there it stands in the section of 
the Act of Parliament; its meaning is quite 
clear.

Therefore, in the present case, to enable the 
plaintiffs to Buoceed they must establish fully 
(1) that at the date of the commencement of this 
action they had been deprived of the possession 
of the P o lu r r ia n ; (and (2) that it was not 
merely quite uncertain whether they would 
recover her within a reasonable time, but that 
the balance of probability was that they could 
not do so.

They have, as my brother Pickford has held, 
and I  quite agree with him, made the first point 
good—the Greek captors did deprive the plaintiffs 
of the possession of their ship. Have they also 
shown that there was more likelihood that the 
plaintiffs would not, than that they would, recover 
her? The test is, in my humble judgment, one 
the application of which in this case is, and gene
rally in similar cases of capture would be, very 
difficult to apply with any sense of satisfaction, 
because it necessarily involves conjecture and 
speculation as to what is likely to be the outcome 
of a number of possible contingencies.

Addressing myself, however, to the best of my 
ability to the question which this sect. 60 directs 
me to consider, my conclusion is that whilst I  
hold that on the 26th Oct.—the crucial date, 
because the date of the commencement of the 
plaintiffs’ action—the recovery of the P o lu rr ia n  by 
her owners was quite uncertain, J do not feel 
myself justified holding that the balance of 
probabilities has been proved so clearly against 
her recovery that I  can say that such recovery 
was “ unlikely.”

This being so, the plaintiffs must be held to 
have failed to make out their case, and this appeal 
must be dismissed.

Appeal dismissed.

Solicitors for the appellants, Bottere ll and 
Roche, agents for Vaughan and Roche, Cardiff.

Solicitors for the respondent, Parker, G arrett, 
and Co-
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Tuesday, Feb. 16,1915.

(Before Lord R e a d in g , C.J., Sw in f e n  E a d y , 
L.J., and B r a y , J.)

P ym an  Ste a m s h ip  Company  L im it e d  o. H u l l  
an d  B arnsley  R a ilw a y  Co m pany , (a)

A P P E A L  F R O M  T H E  k i n g ’ s B E N C H  D IV IS IO N .

Dock— Contract fo r  use of— Unfitness o f appur
tenances at dock— Negligence— Damage to ship
_Exemption clause in  general words— L ia b ili ty
o f dock owner.

The p la in tiffs , owners o f a steamship, claimed 
against the defendants, owners o f a graving dock 
at N u ll,  damages fo r  the defendants’ alleged 
breach o f a contract fo r  reward in  and about 
the dry-docking o f the steamship. She suffered 
damage by reason o f the unevenness o f the block 
caps on which she rested. The unevenness was 
found  to be,due to the defendants’ w ant o f care. 
There were no statutory provisions re la ting  to 
the defendants’ righ ts  and lia b ilit ie s  as d ry m 
dock owners.

The steamship required pa in ting , and the defen
dants let the dock fo r  tha t purpose and d id  not 
do the pa in ting  themselves. She entered the dock 
tinder a contract w ith  the defendants, by v irtue  
of which dock dues were charged, and there 
were also charges fo r  pum ping and the use 
o f blocks, shores, &c., which the defendants 
contracted to supply, the blocks being o f the usual 
kind.

Clause 9 o f the defendants' regulations was as 
fo llo w s : “  The owner o f a vessel using the 
graving dock must do so at his own risk, i t  being 
‘hereby expressly provided tha t the company are 
not to be responsible fo r  any accident or damage 
to a vessel wh ilst in  the grav ing dock, whatever 
may be the nature o f such accident or damage or 
howsoever aris ing .”

Held, tha t the defendants were exempted fro m  
l ia b il ity  by the terms o f the above clause, which 
were so general that they would cover even a 
fundam enta l obligation, and tha t they , were 
therefore not liable fo r  negligence in  p rov id ing  
uneven block caps.

Decision o f Bailhache, J. ( I l l  L . T. Rep. 41) 
affirmed.

P l a in t if f s ’ appeal from a judgment of Bail- 
hache, J. reported 12 Asp Mar. Law Cas. 511; 
111 L. T. Rep. 41; (1914) 2 K . B 788.

The plaintiffs, owners of the steamship 
Ala rm ion , claimed against the defendants, who 
were owners of a graving dock at Hull, damages 
for alleged breach of contract and duty in 
and about the dry-docking of the steamship 
M arm ion.

The facts appear sufficiently from the head-

n°Bailhache, J. held that clause 9 of the 
defendants’ regulations applied ; that the 
defendants were negligent, but that the clause 
covered negligence and rendered the defendants 
immune from liability for the condition of the 
blocks.

The plaintiffs appealed.
A d a ir  Roche, K.C. and W. N . Raeburn for the 

plaintiffs.—I t  is submitted that the antecedent
(a) Reported by W . C. Sandfobd , Esq.,Barrister-at-Law

obligation on the defendants was to provide 
proper blocks, and that that obligation was 
absolute, and that, as the defendants ad
mittedly failed to supply proper blocks, they 
are not protected by clause 9 of their regulations. 
The defendants were bound to take ali possible 
care, and the highest degree of skill, as, _ for 
instance, that care and skill that must be exercised 
by a person who lets out a carriage for hire. Here 
the general words of the clause are not sufficient 
to relieve the defendants from liability, and 
express words should have been used to secure 
that result. Bailhache, J. held that the words 
“ however caused ” were sufficient to cover 
negligence on the part of the defendants, and, in 
view of the recent decision in Joseph Travers and 
Sons v. Cooper (12 Asp. Mar. Law Cas. 561; 111 
L. T. Rep. 1088; (1915) 1 K . B. 73), that holding 
cannot now be disputed in this court. The 
obligation of the defendants was fundamental, 
just as the obligation which is on a shipowner to 
supply a seaworthy ship, and the cases dealing 
with the effect of unseaworthiness apply to the 
present case. They referred to

Steel v. State L in e  Steamship Company, 3 Asp. 
M a r. La w  Cas. 516 ; 37 L . T . Rep. 333 ; 3 A . C* 
72 ;

H ym an  v . Nye, 44 L . T . Rep. 919 ; 6 Q. B . D iv . 
685;

P rice  v . U n ion  Lighterage Company, 9 Asp. M ar. 
La w  Cas. 398 ; 88 L . T . Rep. 428 ; (1904) 1 K . B . 
412 ;

Joseph Travers and Sons v . Cooper (sup ) ;
The West Cock, 12 Asp. M a r. La w  Cas. 5 7 ; 104 

L .T .  Rep. 736 ; (1911) P. 208 ;
R a n d a ll v. Newsome, 36 L . T . Rep. 164 ; 2 Q. B. 

D iv . 102;
The Forfarshire, 11 Asp. M a r. La w  Cas. 158 ; 99 

L . T . Rep. 587 ; (1908) P. 339 ;
T a tte rsa ll v. N a tio n a l Steamship Company, 5 

A sp. M a r La w  Cas. 206 ; 50 L . T . Rep. 299 ; 12 
Q. B  D iv . 297 ;

M o rris  y . Oceanic Steam N a v ig a tio n  Company, 
16 Tim es L . Rep. 533 ;

H a rt  v. P ennsylvania R a ilroad  Company, 112 U . S. 
R *p . 3 3 1 ;

Chartered B ank o f In d ia  v . B rit is h  In d ia  Steam  
N av iga tion  Company. (1909) A . C. 369 ;

Mersey Dock Trustees v. Oibbs, 2 M ar. La w  Cas. 
O. S. 353 ; 14 L . T . Rep. 677 ; L . Rep. 1 H . L . 93 ;

Bede Steamship Company  v. River Wear Commis
sioners, 96 L . T . Rep. 370 ; (1907) 1 K . B. 310 ;

N elson L in e  (L iverpool) L im ite d  v. James Nelson 
and  Sons L im ite d , 10 Asp. M a r. La w  CaB. 581 ; 
97 L . T . Rep. 812 ; (1908) A . C. 16.

Further, the position of clause 9 in reference to 
clause 11 is important. Clause 11 deals with the 
provision of the blocks, and from the position of 
the clauses the inference should be drawn that 
clause 9 was not intended to apply to or qualify 
the defendants’ liability under clause 11.

M aurice  H ill, K.C. and B u rt  (for Moss- B lundell, 
serving with His Majesty’s forces), for the defen
dants, were not called upon to argue.

Feb. 16.—Lord R e a d in g , C.J.—This is an 
appeal by the plaintiffs from a judgment of 
Bailhache, J. sitting without a jury, who gave 
judgment for the defendants.

The plaintiffs are steamship owners, and the 
defendants a railway company, who also carry on 
business as owners of dry docks. The question
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relates to the defendants’ obligation in the capacity 
of dry-dock owners.

The steamship M arm ion  owned by the plaintiff 
company, entered the defendants’ dry dock, and 
in consequence of the set of blocks which 
were provided for the ship to rest upon in 
the dock not having been evenly placed 
by those responsible for the working of the 
dock, damage was caused to the M arm ion ’s 
bottom. The amount of that damage measured 
in money has been estimated by the learned 
judge at 2841

The question upon which the case has turned is 
whether or not clause 9 of the defendants’ regula
tions, which are incorporated in the contract 
between the plaintiffs and the defendants, excludes 
the defendants from liability for negligence in the 
performance of their contract to provide blocks, 
or for failure to provide blocks, as fit and proper 
as care and skill could possibly make them. No 
question arises upon this appeal as to the negli
gence of the defendants, or as to their failure to 
perform the obligation to provide fit and proper 
blocks, or to use blocks which were placed in a fit 
and proper way so as to support the vessel with
out causing it damage. The learned judge has 
found that there was such negligence or failure 
to perform, and that finding of fact has not been 
challenged.

The learned judge, however, exempted the 
defendants from liability, and gave judgment in 
their favour, because he felt bound to give effect 
to his interpretation and construction cf clause 9 
of the regulations, and everything in this appeal 
turns upon the meaning to be attributed to the 
Words of this clause 9.

Now, the contract between the parties is for 
the use of the defendants’ graving dock by the 
steamer M arm ion, and the plaintiffs further 
,  accept, agree to, and undertake to act in con
formity with the company’s graving dock regula
tions in force in respect of such user of the dock 
as per printed copy thereof forming part of this 
agreement, and engage prior to the vessel leaving 
he company’s dock to pay the graving dock rent 

pumping, and user of blocks caps at the follow- 
'DR rates.” Then follow certain rates provided 
jor the pumping, the ront, and the use of the 
olock caps.

The regulations which formed part of the con- 
ract. are: “ The company’s graving dock must 
e used subject to their regulations and to the 
°  lowing conditions.” Then clause 9 runs as 
ollows: “ The owner of a vessel using the graving 
ock must do so at his own risk, it  being hereby 
xpressly provided that the company are not to 
6 responsible for any accident or damage to 

vessel going into or out of or whilst in the 
graving dock, whatever may be the nature 

. such accident or damage, or howsoever 
r>«ing, nor for loss occasioned by delay in

shn  K V6Bsels >nto or out ° f  the dock; nor 
*41 the company be liable for any injury to 

Puvsons employed at vessels while using the 
graving dock.”
eiv 0<A*n£T at the language of this clause, and 
5 its ordinary significance, the words un
to t u B<̂  are w^ e enouSb to cover an exemption 

the dock owners from all liability arising from 
e user of the graving dock. I  think that when 

a),e.BPeaks of the user of the graving dock with 
'ts appurtenances for use as a graving dock, 

v o l . X I I I . ,  N, S.

that means the graving dock with block caps, 
pumps, horizontal shores, trestles, and staging 
planks, which are all requisites of the user of a 
graving dock. The word “ user ” certainly goes 
far enough. In  the first instance it is said that 
the owner of a vessel using the dock must do so 
at his own risk. Then the company are not to be 
responsible for any accident or damage, whatever 
may be the nature of the accident or damage, or 
howsoever arising. W ith  reference to those last 
words “ or howsoever arising,” there has been 
undoubtedly some difficulty in arriving at the 
true view, and as to whether those words are to 
be construed as meaning arising from any cause 
whatever, and whether they would be sufficient to 
release the contractors from liability caused by 
any negligence.

I t  is sufficient for the purpose of this case to 
say that, although the point is raised before us as 
to the meaning of those words for the purpose of 
saving the point should it be thought desirable 
to raise it  elsewhere, the decision in Joseph 
Travers and Sons v. Cooper (111 L. T. Rep. 1088; 
(1915) 1 K . B. 73) is binding upon this court, and 
therefore we are bound to hold, and do hold, that 
those words must be oonstrued as having the 
widest possible application.

The plaintiffs say that, notwithstanding that 
they must admit for the purpose of this case 
that Joseph Travers and Sons v. Cooper (111 
L. T. Rep. 1088; (1915) 1 K . B. 73) binds this 
court, and that therefore those words must be 
read with the very widest meaning to which 
I  have already referred, those words “ howsoever 
arising,” _ looking at the contract as a whole, 
and bearing in mind its nature, terms, and—they 
add—the sequence of clauses, this court should 
come to the conclusion that this clause was 
intended to have only a limited operation, and 
that full effect could be given to the words of the 
agreement, and the language used in that clause, 
if we so construed it as to lim it its operation to 
accident or damage to the vessel once it has 
arrived in the graving dock, and for anything 
that might occur in the graving dock, but that 
the clause should not apply to the obligations 
imposed upon the dock owner to provide proper 
block caps for use in the dock. Tbey said 
that it is not necessary that the language 
should be so construed ; that, looking at the 
decisions to which our attention has been 
called, the courts have construed, not these 
words, but somewhat similar words, in a limited 
sense, and therefore we should do the same in 
this case.

The argument which was addressed to us was 
that this obligation to provide block caps is, in 
the language used in the discussion in the case, 
a fundamental obligation of the contract. Some
times, it is said, it is a “ primary object of the 
contract,” or it  is one of the “ initial obligations 
of the contract.” I  do not propose, in deciding 
this casa, to discuss the exact meaning to be given 
to those expressions, because it seemB to me that 
their meaning does not arise for our decision in 
this case. I t  seems to me that assuming, as I  
will for the purpose of the argument, that th.s 
obligation to provide blocks and block caps is a 
fundamental or initial obligation of the contract, 
the language used in clause 9 is such that we 
must read it as covering failure to perform any 
such obligation, and covering negligence arising

K
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from a want of care in the performance of such 
obligation. Looking at the clause from the 
various points of view that have been put forward 
to us by counsel for the plaintiffs, it seems to 
me that one must inevitably arrive at the con
clusion that what was intended by the parties 
when they entered into this contract was 
that the graving dock should be used with all 
its appurtenances, but it  should be used at the 
owners’ risk. The shipowners were to make 
certain payments for the use of the dock, and 
for the use of the blocks and other appurten
ances, but in no case were they to have any 
claim against the owners of the dock for any 
accident or damage which might be caused to 
their vessel.

This seems to me to dispose entirely of the 
case* and to make it unnecessary to discuss the 
various authorities to which our attention has 
been called. In  all these cases there has been 
considerable difficulty in arriving at a recon
ciliation of all the authorities and decisions upon 
the meaning of clauses in contracts of this 
description. In  truth those decisions turned 
upon the actual words of the clause. The 
principle which is to ba deduced from them is, I  
think, as Mr. Roche rightly contended, that it  
may be that by the language employed and the 
subject-matter of the contract you are able to find 
that the clause was intended by the parties to be 
read only in the limited sense, and that when you 
have an absolute obligation, such as, for example, 
the warranty of seaworthiness in a ship, and a 
contract of carriage or affreightment is entered 
into, you must find from the language of the 
contract words which indicate that it  was 
intended to exempt the shipowner from liability 
for breach of that warranty, and that you would 
not ordinarily read into words of general 
exemption an extension of the exemption to such 
an obligation as that. But, even so, it  is quite 
plain that in law the language used may be 
sufficient to exclude the shipowners even from 
such an obligation. I t  may be by express words; 
it  may be by necessary implication to be gathered 
from the language which has been used in the 
contract; but in any event you must find in the 
contract words which would justify the exemp
tion of the shipowner for a breach of that 
obligation, and, unless you do find them quite 
clearly, the courts have said that he is to be held 
liable.

I  only wish to add one word upon an 
argument addressed to us that because this 
exemption clause is to be found in clause 9 
of the regulations and the provisions with 
regard to the blocks, which are to be found 
in clauses 11 and 12 of the regulations, that 
therefore we are to infer that the provisions as 
to the blocks were not included in the exemp
tion in clause 9, but that we must read that as 
applying only to the obligations which preceded 
clause 9.

I  think it impossible to give effect to that 
argument. One clause must succeed the other. 
I f  there is to be more than the one clause, there 
must be some order, and it is impossible to say 
that because of the numbers that are given to the 
clauses, or beoause one clause follows another, 
therefore you are to eliminate the meaning which 
you would otherwise give to the words. I t  
seems to me to come back to this : that

everything must depend upon the meaning to be 
given to the words of clause 9, and if they have 
the wide application which I  think they must 
have, having regard to the language used in the 
clause, then it  must follow, whatever the position 
in which we may find the clause, that the dock- 
owners are exempted from this liability.

Therefore, in my judgment, though, perhaps, 
net for the same reasons, I  agree with the decision 
of Bailhache, J., and think that this appeal must 
be dismissed.

Sw in f e n  E ady , L.J.—In  this case the 
plaintiffs’ ship suffered damage in the defendants’ 
graving dock. I t  appears that the tops of the 
blocks on which the ship M arm ion  rested were 
uneven in height, and when, after the water 
was let out of the dock, the ship rested, it 
rested unevenly on those blocks, whereby the 
frame sustained some strain, and the forward 
plates were set up and damaged; and in conse
quence of that the ship sustained damage to the 
extent of some 2841.

The question which arises in this action is 
whether the defendants, the dock company, are 
liable for the amount of that damage.

The ship entered the graving dock under the 
terms of a contract in writing, and, in my opinion, 
the rights of the parties depend upon the true 
construction of the contract. There is no doubt 
that the vessel sustained this damage whilst in 
the graving dock. [His Lordship read clause 9 
of the defendants’ regulations, and continued:] 
Primal, fac ie  it  is obvious the language of that 
clause covers the events that have happened here. 
The ship sustained damage whilst in the graving 
dock, and the provision is that, whatever the 
nature of the accident or damage or howsoever 
arising, the dock company are not to be liable, 
and that the owner of a vessel is to use the dock 
at his own risk.

But then it  is said that although those are 
general words of wide import, they are not to be 
construed in this case so as to exclude the liability 
of the dock owner for damage, because the 
damage arises in the present case, it  is true, while 
the vessel was in the dock, but in consequence of 
a neglect of the defendants to provide proper 
block caDS, and that ought to have been done 
before the vessel entered the dock, and that there 
was a fundamental obligation, an obligation 
which went to the whole root of the contract, to 
provide block caps in proper position on which 
the vessel could safely rest. Therefore it  is 
like the cases of unseaworthiness, where the 
obligation of the shipowner is to provide a 
Bhip that shall be seaworthy; and reliance was 
placed upon cases that have arisen, mostly cases 
with regard to ships, where it has been held that 
the obligation of the shipowner is such that the 
exemption from liability for damage occurring by 
particular clauses in the contract extends only 
to damage that shall arise after the voyage has 
commenced, and not to damage arising from the 
unseaworthy condition of the ship which the ship
owner supplied. For instance, one of the cases 
cited. The West Cock (12 Asp. Mar. Law Oas. 57; 
104 L. T . Rep. 736; (1911) P. 208), was a case 
of towing, and there it  was held that the special 
conditions of exemption for damage related 
only to defects occurring after the com
mencement of the voyage and not to a
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pre - existing defect in the tug. Similarly, 
T atte rsa ll v. N a tion a l Steamship Company 
L im ite d  (5 Asp. Mar. Law. Cas. 206; 50 L . T. 
Rep. 299; 12 Q. B. Div. 297) was a case where 
cattle caught foot-and-mouth disease from 
being placed on an infected ship which was not 
seaworthy for that purpose. A t the commence
ment of the voyage the ship was unfit for the 
purpose, and therefore the terms of the contract 
relied upon only related to the carriage of the 
goods upon the voyage, and the damage arose 
from the unsea worthy condition of the ship before 
the commencement of the voyage.

Cases of that kind were prayed in aid in support 
of the argument in the present case. I t  seems 
to me they have no application to it.

Here the contract was for the use of a par
ticular dock which is described in the contract. 
The shipowner was to use that dock at his own 
risk, and whatever the damage arose from while 
the vessel was in that dock, in my opinion, it  is 
covered by clause 9, and the dock owner is 
exempted from liability.

I t  is not a case of whether the shipowner has 
or has not to pay for block caps not provided in 
accordance with the contract. I t  is not that case 
at all. I t  is a case whether the dock company is 
liable for the damage to the ship by reason of not 
providing block caps which were suitable and of 
the requisite height.

In  my opinion the exemption from damage is 
comprised in and entirely covered by clause 9, and 
°n that ground the plaintiffs are not entitled to 
recover against the owners of the dock, and the 
appeal Bhould be dismissed.

B r a y , J.—I  am of the same opinion.
W hat we have to do here is to construe 

clause 9 of the regulations having reference to the 
remaining clauses of the contract.

We have had considerable argument as to what 
is a fundamental obligation, and as to-whether 
that includes cases where the liability is absolute, 
or where the liability is only to use reasonable 
^are or all possible care. I  think it is unnecessary 
t °  go into those considerations.

I  will assume for the moment here that 
there was as to the graving dock, and as 
to the blocks, the duty, and, if  you like, 
the absolute duty, to provide a fit dock and proper 
block caps put in proper position. I  do not say 
that it  is the construction of the contract, but for 
phe purpose of this case I  am willing to assume 
*t. I  should, however, like to guard myself 
especially against saying that there was any 
absolute contract to provide a fit dock here, 
■there was a warranty of some kind. For the 
Purpose of this case I  assume it was as wide as 
Possible.
Wk'^en question which remains is this : 
Jihether clause 9 of the regulations is wide 
?ou8h to exempt the defendants from a breach 
f  contract in respect of that liability. The 
tauae begins in these words: “ The owner of a 
®ssel using the graving dock must do so at his 
wh risk.” The words “ owner’s risk ” and the 
Waning of those words are now well known, par- 

■cularly in the contracts of railway companies, 
ail way companies, in carrying goods, are under 

ortain obligations under the Railway and Canal 
cts, and they have to give a choice of two rates, 
h® rate is called the ordinary rate, and the other

is called the “owner’s risk rate” ; and the owner’s 
risk rate covers what is meant by “ owner’s risk.” 
I t  means what it  says. The clausejin question 
begins with the words I  have read, and then it 
follows on explaining the meaning of those words, 
and making sure that they are to include every 
possible damage : “ Any accident or damage to a 
vessel going into or out of or whilst in the 
graving dock, whatever may be the nature of such 
accident or damage or howsoever arising.” I t  is 
difficult to use wider words than those, and 
although undoubtedly we must see that the con
struction that we are proposing to put upon this 
clause is a clear construction, because ambiguous 
words are not sufficient, and the words must be 
clear in order tp exempt from a liability which 
would otherwise enure, yet it  seems to me that 
these words are quite clear so far as regards 
the graving dock. Now, it is quite true that we 
must read the words “ graving dock ” as meaning 
something more than the dock itself in order to 
exempt the company here. I  think the remaining 
words of the section are sufficient to show that, 
because the words “ any accident or damage ” 
follow the words that I  have read. There is 
clause 13, which says : “ The owner of any vessel 
using the graving dock will be held responsible to 
the company should any person employed in con
nection with the vessel cut, destroy, or injure the 
walls, floor, or any of the blocks, machines, pitch 
boilers, cranes, tackle, or other appendages to the 
graving dock.” In  my opinion, the words 
“ graving dock ” in clause 9 include the graving 
dock and all its appendages. I  do not think it is 
material to notice the exact position of these 
clauses. I  cannot think that it  could have been 
the intention of the parties that the defendants 
should be exempted from all liability for any 
defect in the dock in carrying on the business of 
the dock, and that, although they are exempt 
from that liability with regard to the dock, are 
yet to be liable in respect of such small things as 
these block caps.

In  m y opinion the decision of Bailhache, J. 
was right.

Appeal dismissed.

Solicitors for the plaintiffs, Bottere ll and 
Roche, for Bottere ll, Roche, and Temperley, West 
Hartlepool.

Solicitors for the defendants, Davenport, 
Cunliffe, and Blake, for Moss, Lowe, and Co., 
Hull.
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(Before B a il h a c h e , J.)
M atsoukis v . P e ie s t h a n  a n d  Co. (a) 

Contract to build ship—Delivery w ith in  specified 
time— Exceptions— Delay— Force majeuie— Via 
major— Coal strike—Ind irect effect o/—Break
down of machinery.

B y  an agreement in  w riting  dated the 21st Feb. 1912 
the defendants agreed to build a steamer for the 
p la in tiff and deliver her on or before the 28th Feb. 
1913. The agreement contained (inter alia) the 
following clause : “ I f  the said steamer is not 
delivered entirely ready to purchaser at the above- 
mentioned time, the builders hereby agree to pay to 
the purchaser for liquidated damages, and not by 
way of penally, the sum of 101. sterling for each 
day of delay and in  reduction of the prices stipu
lated in  this contract, being excepted only the cause 
of force majeure and (or) strikes of workmen of 
the building yard where the vessel is  being built, or 
the workshops where the machinery is being made, 
or at the ivorks where steel is  being manufactured 
for the steamer, or any works of any sub
contractor.”

The steamer was not delivered t i l l  the 22nd Aug. 
1913, and in  order to get delivery the p la in tiff 
paid under protest the fu l l  price without any 
deduction for delay. Owing to the coal strike of 
1912 there was a delay of seventy days and a further 
delay of seven days on account of a breakdown of 
machinery and a shipwrights' strike. There was 
also some delay due to bad weather, to the absence 
of men attending football matches, and attending 
the funeral of their manager. The p la in tiff 
claimed as damages or money had and received by 
the defendants to his use 17501, or 101. per day 
for everyday's delay in  delivery after the 28th Feb. 
1913.

Held, that the words force majeure covered the delay 
occasioned by the consequential results of the coal 
strike and also breakdown of machinery, but did  
not include the other matters claimed.

C O M M E K C IA L  C O U E T .

Action tried by Bailhache, J.
The plaintiff, Jean Garaseime Matsoukis, of 

Roumania, claimed damages for delay in the 
delivery of a steamship built by the defendants 
at their yard in Sunderland at the request of the 
plaintiff.

The plaintiff pleaded that, by an agreement in 
writing made between the Bank of Athens, as 
agents for the plaintiff, and the defendants, the 

Matter agreed to build a steamer and deliver her 
at Sunderland afloat and ready for sea on or 
before the 20th Feb. 1913. I t  was provided that if 
the Bteamer was not delivered entirely ready at 
the time mentioned the defendants were to pay to 
the plaintiff the sum of 101. for each day of delay 
and in deduction of the price stipulated in the 
contract. He said the defendants did not 
deliver the steamer on the date agreed, and failed 
to deliver her until the 22nd Aug. 1913. The 
plaintiff paid the price stipulated for in the

(o)Eeported by L eonakd O. T homas,E sq , Bariister-at-Law.

contract without deduction in respect of the 
delay under protest in order to get delivery of̂  
the steamer, and he claimed as damages, or as 
money had and received, 17501., being 101. per 
day for every day’s delay in delivery after the 
28th Feb. 1913, and, in addition, 5181. interest 
at 5 per cent.

By their points of defence the defendants 
admitted that the steamer was not delivered until 
the 22nd Aug., but they denied that any breach 
of the agreement was committed, and that the 
delay was wholly due to causes within the 
exception clause of the contract, which was as 
follows:

I f  the  steamer is  n o t de livered e n tire ly  ready to  
purchaser on o r before tho 28 th Feb. 1913, the  bu ilders 
hereby agree to  pay to  tbe purohaser fo r  liqu ida ted  
damages, and n e t b y  w ay o f pena lty , the sum o f 101. fo r 
each day o f delay, and in  deduction o f the  p rice 
s tipu la ted  in  th is  con tract, being exoepted o n ly  the 
cause of force majeure, s trikes  o f w orkm en o f the  b u ild in g  
yard  where the  vessel is  being b u ilt ,  o r the  workshops 
where the m achinery is  being made, or a t the  works 
where steel is being m anufactured fo r  the  steamer, or 
any w orks o f any Bub-contractor. In  case o f strikes or 
any cause of delay, a3 above, tbe  bu ilders are to  advise 
im m ediate ly  tbe purchaser, and a t the  beginning o f the 
s trike .

Among the items causing the delay were the 
following: Bad weather caused sixteen days’ 
delay, shipwrights’ strike two days, breakdown of 
machinery in Sunderland works three and three- 
quarter days, delay in supply of materials eleven 
days, football matches and holidays seven days, 
funeral of a Mr. Knox one day, miners’ strike 182 
days, making a grand total, according to the 
defendants, of 222 days.

Hudson, K.C. and Dunlop, for the plaintiff, 
cited

Nichols  v. M a rs la n d  (1876) 2 E x. D iv . 1 ;
Nugent v. S m ith  (1876) 3 Asp. M a r. L a w  Cas. 198 ; 

1 C. P . D iv . 423.

Roche, K.C. and Lewis Noad, for the defen
dants, cited the following cases :

Yrasu  v. A s tra l S h ipp in g  Company (1904) 9 Com. 
Cas. 100 ;

Re Lockie and Craggs (1901) 9 Asp. M a r. Law  
Cas. 296.

B a il h a c h e , J.—This action waB brought by 
Mr. Matsoukis, who is a Roumanian gentleman, 
against Messrs. Priestman and Go., who are ship
builders in this country, on a contract to build a 
ship, which is dated the 21st Feb. 1912. The 
action was tried before myself and a City of 
London special jury, and there was one question 
of fact left to them. I t  waB this: Assuming that 
Mr. Priestman was entitled to an allowance for 
the delay occasioned indirectly by the Welsh 
coal strike,. how much time ought he to ba 
allowed in respect of this ?

The jury found in respect of this he should be 
allowed seventy days. The total amount of the 
delay was 175 days; seventy from 175 leaves 
105. H e  was to be liable for this in any case, 
but for the fact that there were two other 
exceptions, in respect of which I  think he is 
entitled to time. This is in respect of the ship
wrights’ strike and breakdown of machinery. 
Allowing seven days for this, this would bring 
the total amount which was due to 9801. A  
question of interest has been agreed between the
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parties at 20l., and this is the only question 
which has been agreed between the parties.

The only question about which I  have found a 
great deal of difficulty in the case is whether the 
consequential result of the Welsh coal strike, 
which, according to the verdict of the jury, 
delayed the vessel by seventy days, can be 
said to be covered by exceptions in the contract. 
The contract is to deliver the Bhip on the 28th Feb. 
1913, and unless Mr. Priestman can bring this 
Welsh coal strike within the exceptions, then he 
is not entitled to the allowance of the seventy 
days which the jury by their finding have given 
him.

The question turns upon the construction of the 
contract. The contract says that if  the steamer is 
not delivered on the due date, the plaintiff agrees 
to be paid as liquidated damages 10Z. a day in 
deduction of the price stipulated in the contract. 
Then comes the clause, which is written in 
English, it is true, but obviously by a gentleman 
who is not familiar with English idiom, but, 
still, it is plain enough. I t  goes on to except 
the cause of force majeure, strikes of workmen in 
building yard where the ship is being built, or in 
the machinery shops, or works of sub-contrac
tors ; and the question is, what is the meaning 
of the words force majeure in the contract.

Mr. Hudson has argued for the plaintiff that 
the words force majeure can never in any circum
stances cover the strike or consequence of a strike, 
and that in particular they cannot do it in this 
case because, if I  take the whole of the clause and 
read it together, I  ought to find that strikes are 
a special cause of exception, and that I  ought 
i? these strikes are excluded by the fact 
that strikes are specifically referred to in the 
clause.

My own opinion about the matter has fluctuated 
a great deal in the case, although the clause as it 
8tands seems simple enough. The words force  
majeure are not words which are appropriate to 
an English contract, and they are not common in 
au English contract. They are taken from the 
yode of Napoleon, and they were inserted in this 
contract by a Roumanian gentleman or by his 
advisers, who no doubt were familiar with the 
words as used in the Code of Napoleon and as 
used on the Continent. We have had the opinion

knowledge everybody was expecting that such a 
disaster as a national strike would be avoided.

f  ™ ' ~  », o m u lu« opinion
ci a Belgian lawyer, and he says the words as 
understood in Belgium and on the Continent 
.«can a cause you cannot prevent or avoid and for 
which you are not responsible.

Mr. Hudson argued that the words practically 
™eant the same as vis major, which in substance 
™eans very nearly the same as act of God. In  

7 construction of the words I  am influenced 
°  Botne extent by the fact that they were 
nserted by this foreign gentleman, who was 

miliar with the meaning of the words upon 
tbo Continent.

But J am not sure that on this account I  should 
th en*;‘Bed or bound to give them the full meaning 
atf^ uave on the Continent. I  am not going to 

tempt to give any definition of the words force  
^  ajeure. But I  am quite satisfied I  ought to give 

cm a meaning which is more extensive than the 
yeaning we give to the words “ act of God,” or 
can ^ 0r<̂ 8 vis major. The trouble is how much 
Was . extend tll.e meaning ? I  think the strike 
a , anticipated in this sense, that it  was obvious 

nke might take place, although it was common

The strike took place.
The result was that, aB far as Mr. PriestmaD 

was concerned, the yards from which he had con
tracted to get his materials for other ships, not 
this one, got very much behindhand in their 
supplies. We all know that shipbuilding in ship
yards can only be done upon certain ways or 
berths, and Mr. Priestman had four berths, but 
had other ships to build besides this, and he had 
in contemplation to build this ship in berth No. 2, 
after another ship numbered No. 239.

The result of the coal strike, and his inability 
to obtain materials and coal, was th is: Ship 
No. 239 occupied the berth for a great deal longer 
than it otherwise would have done. The result 
was that the berth was detained, and that the 
plaintiff’s ship could not be laid down in the berth 
until some time in October. As a matter of fact, 
it  was not laid down until December. Now, could, 
under such circumstances, the delay be described 
as coming under the words force majeure if it  had 
been a direct result of the coal strike P 

The delay was caused by the general dislocation 
not only in all of Mr. Priestman’s business, 
but all businesses in the North of England, 
such as that of makers of steel plates and 
things of this kind, and a general dislocation 
of the whole businesses in the North of 
England. In  my opinion—although, as I  say, my 
opinion has fluctuated from time to time during 
the arguments in the case—I  think I  should be 
right in saying, justified in saying, that, under 
the circumstances, this strike constituted a case 
of force majeure.

I f  I  were to give the words force majeure the 
full meaning which the Belgian gentleman said 
they had on the contract, there would be no doubt 
about it  at all. I  think the events which hap
pened, this calamity of a universal coal strike, 
could completely dislocate all the businesses in 
the North, and so, by delaying the building of the 
ship in front of the plaintiff’s ship, could come 
within the reasonable meaning of the words force 
majeure.

1 think, therefore, Mr. Priestman to this extent is 
absolved from delay. This delay did not operate 
directly on the plaintiff’s ship, and if it had been a 
case of building a ship which is to be built at a 
berth in turn, I  should have had great doubt 
whether the words force majeure could be held to 
apply to a case of this kind. But, having regard 
to the way in which the ship was built and to the 
berthing, and to Mr. Priestman’s right to carry 
on his business that way, I  think I  am justified in 
holding that the defendants are entitled to be 
absolved.

Then Mr. Priestman wanted an allowance in 
respect of bad weather, shipwrights’ strike, break
down in machinery, football, and a funeral. So 
far as the shipwrights’ strike is concerned, this 
comes within the clause. I  think the words force 
majeure cover breakdowns in the machinery. But 
when I  come to bad weather, football matches, 
and funerals, then I  think the words force majeure 
cannot in any circumstances be held to cover such 
things. So far as weather is concerned, I  have 
no doubt that Mr. Priestman, in making the 
contract, took into account the ordinary weather 
one experiences in Sunderland, and took care to 
allow himself some time for this.
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The time he stipulated for to build the ship was 
twelve months and a week, when the actual opera
tion of the building of the ship does not take 
more than six or seven months.

I  shall give effect to the finding of the jury, 
and allow him seventy days, which they have 
held was due to the general dislocation of the 
business in the North of England in consequence 
of the Welsh coal strike. Then there are seven 
days for the shipwrights’ strike and breakdown 
in the machinery Bhop. I  am told this leaves the 
number of days as ninety-eight, and for this the 
sum of 980!!. is due. Then M r. Hudson wants 
interest in respect of a certain sum, and the 
parties have sensibly agreed at 201. interest. Add 
this to 9802., and you have 10002., and I  give 
judgment for this amount for the plaintiff, with 
costs.

Solicitors for the plaintiff, Rowland Payne, 
Cardiff.

Solicitors for the defendants, Downing, Hand- 
cock, M idd le ton, and Lewis, for Bolam, M iddle- 
ton, and Co,, Sunderland.

Wednesday, Feb. 10, 1915.
(Before Co ler id g e , J.)

L iston  an d  others v . Owners o p  Ste a m s h ip  
Ca r p a t h ia n , (a)

Seaman— Wages— Outbreak of war— War risks— 
Agreement for extra remuneration — Right to 
recover— Merchant Shipping Act 1894 (57 <Ss 58 
F tc i .  c. 60), as. 113, 114).

The risks of war not being contemplated by seamen 
when they undertake a commercial voyage, they 
are entitled, when there is a reasonable belief of 
risk from  mines or of capture on the voyage home, 
to refuse to put to sea. A  contract, therefore, made 
by the master of the ship to pay them extra wages 
to. incur such risks is  binding on the owners.

A ctio n  tried by Coleridge, J. without a jury.
The plaintiffs were engaged as seamen on the 

steamship Carpathian, a British ship, on a com
mercial voyage from Tilbury Dock, London, to 
Port Arthur, Texas, and to a final port of destina
tion in the United Kingdom, the period of 
engagement not to exceed one year. While at 
Port Arthur news arrived of the declaration of a 
state of war as between England and Germany. 
The ship’s crew were also made aware of the 
presence in the vicinity of a German cruiser called 
the Karlsruhe. The plaintiffs thereupon refused 
to proceed to sea and complete the voyage, on 
account of the extra risk due to the outbreak of 
war, unless they received extra remuneration. 
The master, being unable otherwise to obtain 
their services, signed an agreement to pay them 
an extra 122. each to take the ship home. The 
agreement ran as follows :—

Steamship C arp a th ia n , P ort A rthur, Sunday, 
Ang. 16, 1914.—The follow ing men having refused to 
prooeed to sea unless I  promise to  give them twelve 
pounds eaoh to take the steamer to  her final port in  the 
United Kingdom, I  hereby promise tha t amount in  order
to enable me to  proceed to sea. ____

(a) Reported by L. H , Barnks, Esq., B&rrister-at-Law .

The owners of the ship, on her arrival in 
England, refusing to pay, the plaintiffs, who were 
seven in number, brought this action to recover 
the sum of 842. as wages, being 122. due to each 
plaintiff under the above-mentioned agreement. 
By their defence, the defendants contended that 
the master had no authority to enter into the 
alleged or any agreement, and that, if  any agree
ment was made, it  was made without considera
tion.

By sect. 113 of the Merchant Shipping Act 
1894 (57 & 58 Viet. c. 60) :

The master of every ship . . . shall enter into an
agreement . . .  in  accordance w ith  th is  A c t w ith  
every seaman whom he carries to  sea as one of hiB crew 
from  any port in  the United Kingdom.

By sect. 114 “ an agreement with the crew 
shall be in a form approved by the Board of 
Trade . . . and shall be signed by the master
before a seaman signs the same,” and “ shall 
contain ” {in te r a lia ) “ the amount of wages which 
each seaman is to receive.”

Iv o r Bowen, K.C. and S. Duncan  for the 
plaintiffs.—The master is the agent of the owners 
of the ship for all purposes, and has a general 
authority. He engages the seamen. W ar having 
broken out new risks had arisen which were not 
contemplated when the plaintiffs undertook the 
voyage. I t  is not necessary to show that the risk 
amounts to danger to life. I t  is sufficient that a 
new risk has arisen which is not a commercial 
risk such as the articles contemplated. See

Palace S h ipp ing  Company v. Caine, 97 L . T . Hop.
587 ; (1907) A . C. 386.

Here the ship, being a belligerent vessel, was 
liable to capture. The plaintiffs were therefore 
entitled to leave the ship and to refuse to con
tinue the voyage unless they received extra 
remuneration. See

O’N e il v. A rm strong , M itch e ll, and  Co., 73 L. T .
Kep. 178; (1895) 2 Q. B. D iv. 418.

The agreement was made for a sufficient con
sideration and is binding on the owners.

A . N e ihon  for the defendants.—This agree
ment is not enforceable against the owners. 
For more than 100 years it  has been held as a 
principle of law that seamen are not entitled to 
claim for their services as seamen any sum. 
beyond the wages specified in the articles unless 
there is evidence that an extra risk has arisen 
which is a real risk to life. There is no evidence 
that there was any suoh risk to life in this case. 
The master, therefore, had no implied authority 
to make this agreement on behalf of the owners. 
He referred to

H a rr iso n  and another v. Dodd, 111 L . T. Kep. 47 ;
Thompson v . i f .  and W . Nelson L im ite d , 108 L . T .

Kep. 847 ; (1913) 2 K . B. 523 ;
H a rr is  v. Carter, 3 E l. &  Bl. 559 ;
H a rt le y  v. Ponsonby, 7 E l. & B l. 872 ;
The A ra m in ta , 18 Jnr. 793.

Co ler id g e , J.—ThiB case raises an important 
point involving questions of both law and fact. 
The plaintiffs, seven seamen, bring an action for 
122. each under an agreement made with the 
master of the steamship C arpath ian  at Port 
Arthur, Texas, on the 16th Aug. 1914. The 
question which I  have to decide is whether
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these men can upon that contract recover this 
extra remuneration for their services as seamen 
against the o.wners of the ship. I t  involves the 
further question whether the master of the 
Bhip had implied authority to make such a 
bargain on behalf the owners. [His Lord- 
ship then stated the facts as set out above, and 
continued:]

The test which I  must apply is whether the 
seamen, under the circumstances, were discharged 
from their obligation to serve any further on the 
vessel. I f  they were so discharged, the cases all 
go to show that the master could not punish thorn 
for not serving, could not enforce their service, 
and had implied authority from the owners to 
make such a contract as is sued upon in this 
action to get them to serve and to incur the war 
risks, whatever they might be, by the promise of 
increased remuneration. The question, therefore, 
is, whether the seamen oould have legally 
remained on shore and declined to join the ship 
when it sailed. I t  is quite clear that seamen who 
engage in service as seamen cannot demand to be 
released from their contract—for that is what a 
request for increased remuneration really amounts 
to—merely because they do not like the condi
tions, or because there happens to come a storm, 
or because under certain circumstances, such as 
illness among the crew, they are asked to do a 
little more work. They undertake to give their 
whole time, and they undertake certain risks of 
navigation which are well known to them all, and 
all those risks are in the contemplation of the 
parties when the wages are fixed. But it  is quite 
clear that it  is not in the contemplation of the 
parties when they make a contract that war will 
break out between the country to which the ship 
belongs and another country, both being maritime 
powers, and both having vessels of war which 
may or may not overrun the very portion of the 
sea through which the ship has to pass on her 
voyage. P rim a  fac ie  if  there is a war risk, it  is 
not necessarily a risk to life. There are circum
stances in which a risk to life has been held to be 
a ground for discharging a contract; it  is not 
necessary, however, for me to discuss them now, 
ns that is not the guiding point of my judg
ment in this case. The real point is whether 
bhere were war risks which, in the reasonable 
contemplation of the parties, might involve 
capture at sea, for that is certainly not one of 
"he risks which you undertake on a commercial 
v°yage.

What were the risks which reasonable seamen 
might contemplate in this case? The Car- 
fk  waa bound for Rotterdam, and had,

nerefore, not only to cross the Atlantic within 
Possible sight of the K arlsruhe, but also to 
Pass up the English Channel, where other 

crman war vessels, as well as mines, might be
^countered.

The mere fact that war existed between two 
imT6 8̂ not involve any substantial risk, or,
th 6 any r*sk nt all, on a voyage at sea, even 
r °hgh the vessel belonged to one of the bellige- 
iu f  Powera- In  this case, the risk of capture was, 
th S i i  80 ,great that the vessel proceeded across 
tfta T^'antic without lights, and, indeed, when Bhe 
frri tte  English Channel she was diverted 
8h«m ° 6r courBe by a British cruiser and told that 
her no* proceed to Rotterdam, and found

ultimate port of destination in London, the

voyage, owing to the war risks, not being able to 
be carried out.

I  must not, however, consider as decisive what 
happened after these plaintiffs considered them
selves free from the contract. The question is, 
what was the reasonableness of their conduct in 
seeking to be discharged from their contract ?

I  think that they might reasonably have taken 
into consideration not only the risk of the ship 
being captured by the enemy, but also the risk 
run throughout the voyage from mines, which, 
even if  everyone obeyed the laws of the Hague 
Convention, would not be altogether eliminated. 
Moreover, there were risks not only from the 
K arlsruhe, but, in their progress up the channel, 
from other German war vessels.

I t  seems to me, therefore, that it  was perfectly 
reasonable in the circumstances to consider that, 
although it did not amount to a certainty, there 
was not only some risk, but every risk, of the 
capture of this vessel. Under these circum
stances, I  am clearly of opinion that the crew were 
justified in remaining on shore in Texas and 
refusing to proceed on the voyage. They were 
therefore discharged from their obligation to sail, 
and the master, being unable to compel them to 
serve, was impliedly clothed with authority from 
the owners to make' such reasonable contract with 
them as he could to obtain their services. That 
contract is binding on the owners. I  therefore 
give judgment for the plaintiffs for the amount 
claimed. Judgment fo r  p la in tiffs .

Solicitors for the plaintiffs, Humphreys, 
P h illip s , and Co.

Solicitors for the defendants, B o tte rd l and 
Roche.

S t e f » *  C irart d
— ♦ —

COURT OF APPEAL.

Dec. 10, 11, and  12,1914.
(Before B u c k l e y , P h i l l i m o r e , and 

P i c k f o r d , L . J J . )

O l y m p i a  O i l  a n d  C a k e  C o m p a n y  L i m i t e d  v . 
P r o d u c e  B r o k e r s  C o m p a n y  L i m i t e d , (a ) 

a p p e a l  f r o m  t h e  k i n g ’s b e n c h  d i v i s i o n .

Contract— Sale o f goods—A pp rop ria tio n  o f cargo 
to buyers— A rb itra tio n  clause—“ A ll  disputes 
fro m  tim e to tim e a ris ing  out o f th is contract ” 
—A w ard— F in d in g  o f a rb itra to r as to custom of 
tra d e — Whether conclusive o r conditiona l — 
Ju risd ic tio n  o f a rb itra tors.

I n  connection w ith  a contract f o r  the sale o f goods 
a dispute had arisen between the pa rties  as to 
whether a certain tender was a good tender or 
not. That question was referred to a rb itra tio n  
under the clause in  the contract and an award  
was du ly  made. T ha t was carried to the board 
of appeal and they slated a special case fo r  the 
op in ion o f the court. C erta in  questions were 
p u t to the court, and the m a te ria l one was 
whether under the terms o f a certa in contract

( * )  Reported by G. H. K nott and E dw akd  J. M. Ch a p l in ,
Esqrs., Barriaters-at-Law.
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there could he a va lid  tender or appropria tion  
o f a cargo shipped on board the C. to the buyers 
at a tim e when the vessel was wrecked and the 
cargo had become a to ta l loss. The D iv is iona l 
Court answered those questions in  the negative: 
(12 Asp. M ar. Law  Cas. 570; 111 L .  T. Sep. 
1107). Thereupon the m atter went back to the 
board o f appeal and they made an award in  
which they stated that, while they “ unreservedly 
accepted the said answers upon the construction 
o f the contract as a m atter o f law, apart fro m  
the custom o f the trade," they nevertheless found  
tha t there was a long-established and well- 
recognised custom o f the trade by which, in  the 
circumstances o f this contract, there was an 
appropria tion  o f the cargo to the buyers.

On a m otion to the court by the buyers to set aside 
the award:

H eld, tha t the a rb itra to rs  had no ju r is d ic tio n  to 
find  conclusively the existence o f a trade custom. 
The m otion to set aside the award must therefore 
stand adjourned, both parties to be at libe rty  to 
f ile  fu r th e r  affidavits on the question as to the 
existence o f the alleged custom.

Decision o f the D iv is io na l Court ( Sorridge and 
R ow latt, JJ.) affirmed.

Hutcheson v. Eaton (51 L . T. Rep. 846 ; 13 Q. B. 
D iv. 861) and Be Arbitration, North-Western 
Rubber Company and Hlittenbach and Co. (99 
L . T. Rep. 680; (1908) 2 K . B. 907) discussed 
and followed.

A p p e a l  by the Produce Brokers Company 
Limited from the decision of the Divisional 
Court (Horridge and Rowlatt, JJ.) upon a motion 
to set aside an award of arbitrators.

This was a motion by the Olympia Oil and 
Cake Company Limited (hereinafter called the 
buyers) to set aside the award of the board of 
appeal of th9 Incorporated Oil Seed Associa
tion, dated the 25th June 1914, acting in an 
arbitration between the buyers and the Produce 
Brokers Company Limited (hereinafter called the 
sellers).

On the 30th May 1912 the sellers agreed to sell 
and the buyers agreed to buy 6000 (10 per cent, 
more or less) tons of 22401b. each Harbin and (or) 
Dalny Soya beans to be shipped from an Oriental 
port or ports during Dec. 1912 and (or) Jan. 
1913 by steamer direct or indirect v ia  Suez 
Canal or Cape to Hull, at 11. 18s. 9d. per 
ton, gross weight, ex ship, usual new bags in
cluded. The contract provided: “ I f  shipped as 
a cargo buyers to have the option of pharter- 
party.”

Clause 3 of the contract provided :
P articu la rs  o f shipm ent, w ith  date o f b i l l  o r b ills  

o f lad ing  and approxim ate w eights, m arks ( i f  any), 
and num ber o f bags to  be declared by  o rig ina l sellers 
no t la te r than  fo r ty  days from  the  date o f la s t b i l l  o f 
lad ing. . . .  In  caBC o f resales copy o f o rig in a l 
approp ria tion  sha ll be accepted by buyers and passed 
on  w ith o u t delay. Buyers sha ll no t object to  s lig h t 
dev ia tions in  m arks so long as the beans can be id e n ti
fied on a r r iv a l as the  bond fide  sh ipm ent in tended to  
be delivered on the declaration. .

Clause 10 of the contract provided:
T h is  oontract is  to  be vo id  as regards any po rtion  

shipped th a t m ay no t a rrive  by  the  ship o r ships deolared 
against th is  con tract, and also i f  shipm ent or de live ry  be 
prevented by embargo, hostilitie s , p ro h ib itio n  o f export, 
or blockade.

The form of contract used was the printed 
form of contract issued by the Incorporated Oil 
Seed Association for adoption by persons engaged 
in the oil seed trade in sales of cargoes of Man
churian Soyabeans with slight variations adopted 
by the parties.

By a contract dated the 9th Sept. 1912 the 
sellers purchased from the East Asiatic Company 
(the shippers of the cargo), under a contract 
similar to the above-mentioned contract, an 
identical quantity of 6000 tons, 10 per cent, more 
or less, Harbin and (or) Dalny Soya beans for 
shipment in Dec. 1912 and (or) Jan. 1913.

By letter dated the 24th Jan. 1913 the sellers 
informed the buyers that they had not yet received 
a tender, but believed that the same would be in 
the Canterbury.

On the 29th Jan. 1913 the sellers agreed to pur
chase from the buyers 6000 tons Harbin and (or) 
Dalny Soya beans, December-January, to Hull, 
and stated in their letter of this date confirming 
the purchase : “ We shall put this against our sale 
to you of the 30th May 1912.”

On or about the 4th Feb. 1913 the sellers 
received a notice of appropriation of 6400-6600 
tons per Canterbury, stated to have sailed from 
Vladivostok on the 31st Jan. By letter dated 
the 4th Feb. the sellers declared and appro
priated this shipment to their contract with the 
buyers, and claimed that the buyers should 
retender the same in fulfilment of the contract of 
the 29 th Jan. 1913.

The Canterbury sailed from Vladivostok on the 
evening of the 3rd Feb., and shortly after sailing 
struck submerged rocks fifteen miles from 
Karatsu. She was towed off on the 4th Feb, but 
foundered immediately afterwards. The loss was 
known in London at about 3 p.m. on the 4th Feb. 
I t  was not known to the East Asiatic Company 
at the time of their tender, but the sellers were 
aware of it  at the time of making their said 
tender.

The buyers contending that they were not 
bound to accept the tender per Canterbury, arbi
tration was claimed under the terms of the 
contract and the dispute was referred to arbitra
tion in pursuance of the rules indorsed on the 
contract. The umpire, by his award dated the 
7th May 1913, awarded “ that the appropriation 
per Canterbury is a good appropriation in the 
terms of the contract, and must be acoepted by 
the buyers.”

The buyers tberepon appealed from the award 
to the committee of appeal of the Incorporated 
Oil Seed Association, and certain members were 
elected as a board of appeal to hear the appeal, 
in accordance with the provisions of the con
tract and the rules and regulations of the 
association.

The buyers contended before the board:
(1) That, the steamship Canterbury having 

sunk or been lost with her cargo before the 
tender by the sellers, the said tender was bad.

(2) Alternatively that the said tender was bad 
because the sellers knew of the said sinking or 
loss of the Canterbury and (or) her cargo before 
they made the said tender.

(3) That there was not a resale within the 
meaning of clause 3 of the contract, the sale to 
the buyers having taken place before the sellers
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purchased the beans under the contract of the 
9 th Sept. 1912, and that the buyers were not bound 
to accept the tender as an appropriation passed 
on by their sellers on a resale.

(4) That the provisions of clause 3 as to resales 
could not in this case apply, the Canterbury and 
tier cargo being at the bottom of the sea when 
the sellers made or purported to make the 
appropriation.

The buyers requested the board to state a case 
for the opinion of the court on the question of 
law arising in the reference.

The sellers contended:
(1) That under clause 3 of the contract the 

buyers as “ buyers ” from the sellers under a 
resale were bound to accept as a valid declaration 
the copy of the original appropriation received by 
the sellers and handed on by them to the buyers.

(2) Alternatively that by clause 3 the sellers, 
having passed on without delay to the buyers the 
copy of the original appropriation received and 
accepted by them as “ buyers,” were entitled to 
call on the buyers to accept such copy as a valid 
declaration.

(3) That by reason of the loss of the Canterbury  
with all her cargo the contract became void 
pursuant to clause 10 of the contract.

The questions of law submitted in the special 
case stated by the board at the request of the 
buyers were:

(1) Whether, regard being hid to the terms of 
the contract of the 30th May 1912, a tender 
or appropriation under clause 3 could validly be 
made if at the material time, and whether to the 
knowledge of the sellers or not, the vessel and her 
cargo had already become a total loss.

(2) Whether there was any difference “ in case 
of resales,” and, if so, whether the sentence in 
clause 3, “ In  case of resales copy of original 
appropriation shall be accepted by buyers and 
passed on without delay,” applied to the facts of 
this case.

(3) Whether under the oircumstances above 
detailed the provisions of clause 10 of the contract 
applied so as to render the contract void as 
regards the beans shipped by the Canterbury  
which had not arrived by that vessel.

(4) (a) and (6) was not relevant to this case.
(.5) Whether the sellers were relieved from 

every obligation to the buyers under the said 
contract by tendering the cargo shipped per 
steamship Canterbury.

The court answered questions 1, 2, 3, and 5 in 
the negative, and sent back these answers to the 
board of appeal: (12 Asp. Mar. Law Gas. 570;

L. T. Rep. 1107; (1915) 1 K . B. 233).
On the 25th June 1914, the board of appeal, 

naving considered the case and the answers of 
the High Court of Justice to the questions stated 
m the special case in the matter of the said 
arbitration, unreservedly accepted the said 
answers upon the construction of the contract,

a matter of law, apart from the custom of the 
trade, but it nevertheless found:

(1) That by the long established and well 
eeognised custom of the trade in cases of resales 
Hiyers under the form of contract impliedly agree

. h their sellers (a) that they will accept the 
original shippers’ appropriation passed on without 

clay, provided that the original shippers’ appro
priation was valid and in order at the time of

V o l , X I I I . ,  N. S.

being made by the original shipper to his buyer, 
and (6) that those sellers shall be under no 
obligation to make any appropriation other than 
that of passing a copy of original shipper’s appro
priation without delay, even though the said 
appropriation at the time of being passed on 
might, apart from such custom and implied 
agreement, be invalid and not in order.

(2) That the appropriation by Messrs, the 
Produce Brokers to the Olympia was made under 
a resale, to Iwhich the said custom of the trade 
applies, and

(3) That the appropriation of the original 
shippers, the East Asiatic Company Limited, to 
their buyers, Messrs, the Produce Brokers, was 
valid and in order, and they do hereby decide and 
award that the original award, dated the 19th May 
1913, of Berthold Yinner, the umpire appointed 
in the arbitration, be varied, and award that 
Messrs, the Olympia are bound to accept as a 
valid appropriation under the contract of the 
30th May 1912 copy of the original shippers’ 
appropriation, passed on to them by Messrs, the 
Produce Brokers.

Leslie Scott, K.C. and C. R. Dunlop  for the 
applicants.

D. C. Leek, K.C. and F. D . M acK innon  for the 
respondents.

H o r r id g e , J.—This is a motion to set aside 
an award made by the appellate tribunal of the 
Incorporated Oil Seed Association upon the 
ground that the award is based, on the face of 
it, upon an alleged custom of the trade and that 
the custom of the trade does not exist.

Now, I  think that the result of the two cases of 
Hutcheson and Co. v. Eaton and Son (sup.) 
and N orth-W estern Rubber Company L im ite d  
v. Hiittenbach and Co. (sup.) is correctly ex
pressed in the headnote to the latter case. 
The headnote to that case says: “ Held, that 
the arbitrators had no jurisdiction to deal con
clusively with the question of the existence of 
the custom for the purpose of making their 
award; that, as the custom upon which they 
based their award had been found not to exist in 
fact, the award compelling the buyers to accept 
goods not in accordance with the written con
tract has been and must be set aside.” That says 
that the arbitrators had not jurisdiction to 
settle conclusively; the meaning of that, in 
my view, appears from the language which is 
used by Vaughan Williams, L.J. He says: 
“ The truth of the matter is that, if  the 
custom is not contrary to the terms of the 
contract, or as Jassel, M .R . says in Southwell v. 
Bowditch, to the tenor of the contract (which is 
the better expression), the arbitrators would be 
acting within their jurisdiction, and would be 
doing no wrong if, in the first instance, they 
heard evidence and decided whether there was a 
custom or not. Of course, if  the custom were 
inconsistent with the tenor of the contract, they 
would have no right to give effect to it. A  con
ditional finding of arbitrators is not unusual; 
such a finding happens frequently in the County 
Court, where the jurisdiction is limited in at least 
two ways, besides the limitation of the area 
of the court; first, the judge cannot try a 
dispute as to land where title comes in question; 
and, secondly, there is a money limit. On the 
question of title the County Court judge must

L
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hear evidence and consider whether there is a 
real dispute as to t it le ; and where the High 
Court is deciding upon a question of mandamus 
or prohibition in such a case, although they will 
not readily reverse the decision of the County 
Court judge, yet his decision is conditional in the 
sense that it  is open to review. The case of 
Hutcheson v. Eaton  seems to have positively 
decided that arbitrators are not the proper 
tribunal for dealing with a question of custom, 
and I  should have thought the Divisional Court, 
on a motion to set aside an award, had jurisdic
tion to determine whether the custom alleged had 
an existence in fact.”

I  think that, subject to the qualification in 
the passage which I  have read from the judgment 
of Yaughan Williams, L.J., that the custom 
must not be contrary to the terms of the contract. 
In  this case we are bound by that authority to 
decide whether or not there is any such custom 
as the arbitrators have purported to find and act 
upon in this case. Is it  contrary to the terms of 
the contract ? I  think that the true test is the 
one which was suggested by Mr. MacKinnon. I f  
you wrote into the contract the custom, would 
you be contradicting the terms of the written 
contract; in other words, if  you had clause 3 
in this case standing side by side with the con
tract would you, in order to give effect to the 
contract, have to strike out any portion of 
clause 3 ? In  clause 3 it says: “ Particulars 
of shipment with date of bill or bills of lading, 
approximate weight, marks (if any), and number 
of bags to be declared by original sellers not 
later than forty days from the day of the last 
bill of lading. . . .  In  case of resales, 
copy of original appropriation shall be 
accepted by buyers and passed on without 
delay.” Now, of course, when you insert a 
custom you naturally add something to the 
contract, but I  do not think that you would have 
to strike out any words in that clause if you read 
it  in this way : “ In  case of resales, copy of original 
appropriation shall be accepted by buyers and 
passed on without delay, and such notice of 
appropriation may be given after the vessel has 
been lost.” I f  the custom does exist, I  do not 
think that it  contradicts the written contract in 
the sense in which Mr. Leslie Scott suggests that 
it  does.

Therefore the position is that we have to ascer
tain whether or not there is any such custom. 
Yaughan Williams, L.J., in the passage which I  
have just read, says that the Divisional Court 
have power to arrive at a conclusion upon that 
question. In  the case of the North-W estern  
liubbe r Company v. HvMenbach the parties con
sented to Mr. Justice Walton deciding the issue, 
and an issue was framed, and he decided upon it 
that a custom did not exist. W hat is the regular 
way to ascertain that on a motion in this court • 
By confliot of affidavit. But it  is said, “ This is 
obviously a matter which cannot be tried satisfac
torily by affidavit, because custom, when you cross- 
examine about it  with a witness in the box, very 
often breaks down, and the witness is shown not 
to know what he is talking about.” That difficulty 
can be got over in this case by giving both sides 
liberty to give notice to the people who have made 
affidavits to attend for the purpose of cross- 
examination. As to the rest of the matter, wo 
give no decision as to whether the award is to be

set aside or n o t; but we adjourn the rest of this 
application to be heard before ns on affidavits and 
on notice, if the parties wish to cross-examine the 
witnesses.

R o w l a t t , J.—I  should just like to express my 
views upon the question which has been argued, 
because no further judgment will be given in this 
court upon that part of the case, and this is an 
important matter.

This case has had a curious history because in 
the first instance a case was stated for the opinion 
of the court under sect. 19. That was, and must 
have been, according to the language of the 
Arbitration Act, a question of law arising in the 
course of the arbitration; and _ the question 
assumed to come under that designation was:
“ What was the construction of this printed con
tract according to what appears within the four 
corners of it  ? ” Upon that question the court, of 
which I  happened to be a member, delivered its 
judgment; (12 Asp. Mar. Law Cas. 570; 111 
L. T. Rep. 1107). Now we get an award which 
states that the arbitrators treat with great respect 
that decision, but that they find that there is a 
custom which makes it wholly irrelevant, because 
whatever may be the construction of the con
tract, according to what appears within its four 
corners, the custom leads to a directly contrary 
result, as it adds another term to the contract.

The question whether there is a custom or not 
will have to be decided in the future; but I  am 
bound to say that it  is really making a vast draft 
upon my credulity to ask me to be convinced that 
these gentlemen, knowing in their own minds, as 
they do not claim to have heard any further 
evidence, that there is this custom which decides 
the thing apart from what is written here ex con- 
cessis, still go and take the trouble to ask us the 
question: “ What is the meaning of what is written 
here ? ” However, whether there really is such a 
custom, whether it  is not really that they have 
thought all along that the construction of the con
tract is different, and having found they have ,  
made a mistake, if our decision is right (it may 
not be), thereupon they say, “ Very well, there 
is a custom to the contrary,” I  do not know.
I  hope very much that I  shall not have to sit in 
the inquiry which decides which is correct. That 
is how the matter comes before us. I t  is 
certainly curious enough.

How does the position stand ? The first ques
tion I  think logically is, assuming that there 
is such a custom, is the custom inconsistent 
with the written document so as not to be 
admissible as evidence ? I  do not think that it 
is. I  think Mr. Leek is right upon that part of 
the case, because here we have a document which 
contains the sale of so many tons of these beans, 
then the particulars of shipment are to be 
declared, and in case of resales a copy of the 
original declaration is to be taken and handed on 
as soon as possible; but nothing at all is said 
in the contract bearing upon the question whether 
these people choose to agree or not that a cargo 
may be declared after it  has been lost. I  do not 
think that it  is impossible that that should be 
the meaning of the contract. I t  may be the inten
tion of the parties; it  may be one way or it  may 
be the other way; but it  is not expressed on the 
face of the contract. I t  has to be collected from 
what you can gather by looking at what is here 
and arguing from it. I t  Beems to me that to find
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that there is such a contract is not to find any
thing inconsistent with the terms ot the contract, 
because I  think that it  could be written in either 
way at the bottom ot the contract without altering 
a single word that exists in it  now. Whichever 
way it might be settled you could write in 
“ Declarations not to be valid if the cargo has 
been lost ” ; or, on the other hand, “ Declarations 
to be valid notwithstanding the cargo has been 
lost.” You could read it in either way without 
affecting wbat appears there. I  think that that 
is the sort of test that one must apply. There
fore I  do not think that there is anything incon
sistent with the contract in the alleged custom. 
I  observe that the custom does not go to all 
declarations. I t  is only in the case of resales that 
the declaration is good, although the cargo has 
been lost, and that comforts me a little, because, 
apparently, we were, after all, in everybody’s view, 
right in holding that the declaration by the 
original shipper had to be of a cargo which was 
still afloat, and what we have decided amounts to 
this, that we have not been able to find that there 
is any distinction in the case of a resale because 
it  says that a copy of the original appropriation 
shall be accepted by the buyers and passed on 
without delay. I  am bound to say that I  still 
think that it  is extraordinarily difficult, as a 
matter of construction of language, to get out of 
that phrase that a copy of the original appropria
tion shall be accepted and passed on without 
delay, an agreement between the parties that, con
trary to the case of the original appropriation, the 
appropriation in the second instance shall be 
valid although the cargo is lost, merely because 
they declare that a copy shall be aocepted and 
passed on without delay. However, I  am of 
opinion that there is nothing in this alleged 
custom which is inconsistent with the terms of 
the contract.

Now comes the question as to what effect it  has 
Rpon the arbitration. What is the position of 
the arbitrator? I t  seems to me that after the 
two cases in the Court of Appeal, one in 1884 and 
the other in 1908, the position is that the question 
whether a term is to be added by custom to the 
express terms of a contract is a question going 
to the jurisdiction of the arbitrator, and therefore, 
although the arbitrator may, and indeed must, 
provisionally ascertain whether he is to proceed on 
the footing that such a custom exists, still he 
cannot conclusively decide it, and any award on 
the basis of the existence of the custom is good 
c*>ly if the custom in fact exists—a question to be 
decided by the court. The position itself is a 
?ery familiar one in cases of courts of limited 
jurisdiction, but the interest of these cases is that 
tuey bring within that principle an arbitration 
upon a contract such as this in connection with 
which a question as to the existence or non-existence 
° f  a custom arises. However, I  think that we 
juust deal with the question upon the footing that 
the arbitrators cannot conclusively decide on 
such a question because it is a question which 
goes to their jurisdiction, and under these cir
cumstances the only order which we can make 
is th is: Order the motion to be adjourned, the 
Parties to file further evidence on the alleged 
o.ustom as set out in the award, and to be at

oyty to give notice requiring the attendance 
01 deponents before us for examination; leave to 
aPpeal.

The Produce Brokers Company Limited 
appealed.

Lech, K.C. and M acK innon, K.C. for the 
appellants.

Leslie Scott, K.C. and C. B . D un lop  for the 
respondents.

B tjcklet, L  J.—I  am unable to adduce any 
reason to show that the decision which I  am 
about to pronounce is right. On the contrary, if 
I  were free to follow my own opinion, my own 
powers of reasoning, such as they are, I  should say 
that it  is wrong. But I  am bound by authority, 
which of course it is my duty to follow, and 
following authority I  feel bound to pronounce the 
judgment which I  am about to deliver.

By a contract bearing date the 30th May xwl2, 
the appellants, the Produce Brokers Company, 
sold to the respondents, the Olympia Oil and 
Cake Company, 6000 tons of Soya beans which 
were to be shipped to Hull. The contract con
tained a provision, upon which the question arose, 
in the following words: “ 3. Particulars of 
shipment with date of bill or bills of lading, 
approximate weight, marks (if any), and numbers 
of bags to be declared by original sellers not later 
than forty days from the date of last bill of 
lading. The buyers shall have at least three 
clear days after appropriation to give the 
necessary orders for port of destination, at port of 
call, demurrage (if any) up to three days to be for 
account of sellers. In  case of resales copy of 
original appropriation shall be accepted by buyers 
and passed on without delay.” On those last 
words the question arose. The contract also 
contained an arbitration clause which so far as 
material was in these words: “ A ll disputes from 
time to time arising out of this contract . . .
shall be referred to arbitration according to the 
rules endorsed on this contract.” Further on it  
provided that neither buyers nor sellers nor any 
other persons shall bring any action against the 
other of them in respect of any such dispute until 
such dispute has been settled by the arbitrators, 
umpire or committee, or board of appeal as the 
case may be, and it is expressly agreed that the 
obtaining an award from either tribunal, as the 
case may be, shall be a condition precedent to the 
right of either contracting party to take any 
legal proceedings against the other in respect 
of any claim arising out of this contract. 
The cargo was to be shipped from an Oriental port 
or ports during Dec. 1912 and (or) Jan. 1913. 
That contract having been made on the 30th May 
1912, the Produce Brokers Company, the sellers, 
on the 9th Sept. 1912 made a similar contract for 
the purchase of a like quantity of Soya beans 
for the fulfilment of the first contract with the 
East Asiatic Company. On the 4th Feb. 1913 the 
East Asiatic Company under their contract 
declared or tendered to the Produce Brokers 
Company a shipment by a ship called the Canter
bury. The Produce Brokers Company having 
received that tender passed it on to the Olympia 
Oil Company, availing themselves of the words 
‘‘ In  case of resales,” which it is not disputed 
apply to this case, strange as it may be, “ copy of 
original appropriation shall be accepted by buyers 
and passed on without delay.” A t the moment 
when the East Asiatic Company made the 
tender to the Producer Brokers Company no one 
knew that any mischance or misadventure had
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happened to the Canterbury. When, however, the 
Produce Brokers Company handed the tender 
over to the Olympia Oil Company, the facts which 
I  am about to state were known. The Canterbury 
sailed on the 3rd Feb and had stranded on some 
rocks. On the 4th Feb. she was towed off and 
sank. The fact that she had sunk was known in 
London at 3 p.m. on that day. Therefore on the 
4th Feb. 1913, the tender by the East Asiatic 
Company to the Produce Brokers Company was 
made without, and the tender by the Produce 
Brokers Company to the Olympia Oil Company 
was made with knowledge that the Canterbury  
had sunk. Under those circumstances a question 
arose between the Produce Brokers Company 
and the Olympia Oil Company as to whether or 
not that tender was a good tender. That question 
was referred to arbitration under the clause in the 
contract. In  May 1913 an award was made in 
favour of the Produce Brokers Company. That 
was carried under the scheme of arbitration 
which prevails in this trade to the appeal 
committee. On the 14th Jan. 1914 the appeal 
committee stated a case for the opinion of the 
court. That case came before the Divisional 
Court on the 19th May, when the Divisional 
Court answered certain questions in the special 
case in the negative: (12 Asp. Mar. Law Cas. 
570 ; 111 L. T. Rep. 1107).

The first of those questions, which is the only 
one I  need read, was this: “ Whether, regard 
being had to the terms of the contract of the 
30th May 1912, a tender or appropriation under 
clause 3 can validly be made, if at the material 
time, and whether to the knowledge of the sellers 
or not, the vessel and her cargo have already 
become a total loss.” The Divisional Court, 
expressing a consultative opinon only, answered 
that question in the negative—that is to say, 
they said it  was not a good tender. Rowlatt, J. 
protected himself by saying, wisely as I  think, 
that he confined himself to answering it in the 
negative when there was knowledge. The fact 
was that there was knowledge. Of course it is 
not material for the present purpose. So con
sultatively the Divisional Court upon a special 
case stated by the appeal committee answered 
that this was not a good tender.

Thereupon the matter went back to the appeal 
committee, who heard it, and on the 25th June 
1914 made this award. Having considered the 
special case and unreservedly accepting the 
answers upon the construction of the contract as 
matter of law apart from the custom of the trade, 
the appeal committee nevertheless found “ that 
by the long-established and well recognised 
custom of the trade in case of resales buyers 
under this form of contract impliedly agree with 
their sellers (a) that they will accept the original 
shippers’ appropriation.” The result therefore 
was that, having obtained the consultative opinion 
of the Divisional Court that this was a bad 
tender, the appeal committee found that it was a 
good tender, relying upon custom. Thereupon 
the Olympia Oil Company, against whom the 
award was made, served notice of motion to set 
aside the award on the ground that it  was bad on 
the face of it, and for various other reasons. On 
the 20th Nov. 1914 the Divisional Court made the 
order now on appeal before us. That order was 
that the motion to set aside the award “ do stand 
adjourned, and that both parties be at liberty to

file further, affidavits on the question as to the 
existence of the alleged custom mentioned in the 
awards.” Of course the operation of that order 
is that the Divisional Court are going to hear 
evidence and cross-examination, if  necessary, and 
that the Divisional Court are going to determine 
whether there is or is not such custom, a matter 
which has already been decided by the arbitra
tors if it is competent to the arbitrators to 
decide it.

The question between the parties is whether or 
not it is competent for the arbitrators to decide it. 
The relevant questions in considering that question 
seem to me to be these. Whenever a party comes 
into court alleging a contract, of course he must 
prove it unless it is admitted. The proof of the 
contract consists in adducing before the tribunal 
evidence to show what the contract is. Let me 
suppose, in the first place, that it  is an oral con
tract, What would be the material evidence P 
The tribunal would hear the evidence of the two 
parties who were present as to what was said and 
what passed, and upon the result of that would 
find what the contract was. But if  the parties 
who were thus summoned before the court were 
members of a particular trade the tribunal would 
be bound, in addition to hearing what they respec
tively said, to learn by evidence what in the 
mouths of those speakers was the meaning of the 
words they used; in other words, what was the 
custom of the trade which must be assumed to be 
in the minds of the parties speaking in using the 
words which they uttered. Let me put the case 
in the concrete. Suppose that it  were a case of 
an oral contract made for the sale of coals, and 
that the oral evidence was that A. agreed to sell 
to B. 100 tons of coal, and then evidence was 
adduced that in the trade a ton meant 21 cwts. 
The result would be that the tribunal would 
have to find, if it  was satisfied by that evidence, 
that there was a contract for the sale by A. to B. 
of 100 times 21 cwts. of coal, although they said 
tons. That, it  seems to me, would be the case 
if  it  were an oral contract. Now let us suppose 
that it  is a written contract. Of course, if  a 
contract is in writing, the best evidence—it 
may be the only evidence, but not necessarily the 
only evidence—is the written contract, the 
written words appended to which are found the 
signatures of the contracting parties. But it 
does not follow that this is the only evidence. 
Suppose, for instance, the price being either lös. or 
16s., the word, whatever it  is, is so written that 
it  is very difficult to say whether it  is 15s. or 
16s. I  apprehend that under those circumstances 
the tribunal, upon looking at the document or 
assisting itself by such evidence as is legally 
admissible, would have to determine the question 
whether it  was 15s. or 16s. and adjudicate upon 
that. In  other words, you have to find out 
what the writing is, in order to ascertain what 
the contract is. Then further, as in the former 
case, when you have got the written contract 
before you, and you know exactly the words 
used as they are written down there on paper, 
I  cannot see how this case differs from the 
former case; the tribunal must then receive 
evidence, if it  be a question of custom, to show 
what those parties meant by their written words, 
just as in the former case to show what they 
meant by their spoken words. As a result of 
that, the evidence proving the contract would
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be the written document plus such evidence as is 
legally admissible to show what is the meaning 
in the mouths of those contracting parties, of the 
language which they have used, and it is only I  
should have thought when you hav6 read the 
written contract, and have added to it  the 
custom, if  custom be proved, explaining what 
the words in the contract mean, it is only when 
you have done both those that you have heard all 
the evidence to enable you to determine what the 
contract is.

Now, I  think this is not disputed, that if there be 
before the arbitrators the duty of determining all 
disputes arising out of this contract, it  must be 
within the competency of the arbitrators to deter
mine what this contract is, otherwise they cannot 
get on. Here we come to the cleavage point. I t  is 
said by the authorities to which I  have referred 
that it  is competent to the arbitrators to determine 
that de bene esse, provisionally, for the time being, 
for the purpose of getting along with the arbitra
tion, but they cannot determine it conclusively 
they may determine it, but ultimately it  is for a 
court to determine it. That seems to me to be 
directly in conflict with what I  have already said. 
I f  that is authority, what I  have said must be 
■wrong. What happens, therefore, is this : I t  is 
said by the authorities to which I  am going to 
refer that the jurisdiction of the arbitrators is 
°nly to determine disputes arising out of the 
contract; if  they admit the evidence of the 
custom and adjudicate upon the custom, accord- 
mg to the words used in these judgments, they 
are adding to or altering the contract. I  cannot 
see that myself. I t  seems to me that you cannot 
ascertain what the contract is until you ascertain 
and introduce the custom; but that is the 
language used; and it is said that, if  they add to 
°r alter the contract by introducing the custom, 
giving themselves jurisdiction—because, if  custom 
is read into the contract, then it is for them to 
decide upon i t ; if  it  is not read into the contract, 

is not for them to decide upon it—and there- 
■ ° ’ e they are giving themselves jurisdiction by 
ntroducing the question of custom, 

j; am_ bound to take it that that is so upon these 
uthoritles. I  will just state what they are: The 

Th . was *"be case of Hutcheson v. Eaton (sup.).
hat case would not give me so much trouble, for 

Reason which I  will state, as the second case.
"bat case there was a contract signed by 

br Persons> “ Francis J. Baton and Son,
Hi ers‘" ^be question that arose was not what 
i e contents of the contract were, not what the 
j.^ h ag e  of the instrument meant, but who was 
wh 0 upon the contract, let the contract mean 
„ *1 would. I t  was said that, according to the
^ to m  in that trade, if Francis J. Eaton and Son 
t h « j -  *n *"bat name “ brokers,” then, so soon as 
've ^  ?.lsof°8e<I  the name of their principals, they 
ipir® ojscharged, and their principals became liable.

at does not trouble me so much. That appears 
^  1110 to be a case in which it was confessed that I 
ao contract bound someone at first, and then by 
bee 9 cus ôm it ceased to be binding upon him and 
H0va??e binding upon somebody else— a sort of 

r IOn contract, which is not the case which 
in 'ave to deal with, of course. But the reason- 
ig iA P°n which the court proceeded in that case 
now*10 reasonini? which I  was referring to just 
cipln ina8much as we are bound by the prin- 

^ 9 ot cases, as the principle seems to be that

which I  have stated, it  may be that if  that case 
stood alone we should have to follow it, as I  myself 
have felt bound to follow it in Be A rb itra tio n , 
North-W estern Rubber Company and Hiittenbach  
and Co. (sup.), because of the principles laid down 
in the judgments ; but otherwise that case is dis
tinguishable, and it does not govern the present 
case. The second case was Be A rb itra tio n , N orth - 
Western Rubber Company and H iittenbach and Co. 
(sup.). That was the case of the sale of a certain 
quantity of rubber, fair quality, with a description 
of what it  is at so much a ton, and there was 
an arbitration clause with the words, “ any dispute 
on this contract to be settled by arbitration here 
in the usual way.” When the goods arrived the 
buyers refused to take delivery on the ground that 
the goods were not in accordance with the 
contract.

Then there was an arbitration clause. The 
arbitrators found that the goods were not in 
accordance with the contract, but must be 
accepted by the buyers at an allowance of 10s. a 
ton. In  other words, they found that according 
to the custom of that trade, when goods were sold 
which were of a defined quality, that meant of that 
quality or approximately of that quality, and if 
not exactly of that quality, then at a proper reduc
tion. That was the custom. W hat was held 
there was that the arbitrators had no authority to 
deal conclusively with thequestionof the existence 
of a custom. I ,  myself, in the very short judg
ment which I  gave in that case, expressed the 
doubts which I  have been expressing now. I  
then, was, and I  still remain, unable to under
stand the principles laid down in Hutcheson v. 
Eaton (sup.), which bind me. I  concurred with 
the majority of the court, who did not feel 
the difficulty which I  did in saying that I  was 
bound by Hutcheson v. Eaton (sup.), not 
because it was exactly the same case, but because 
applying the principles in that case it applied to 
the principles here, and I  feel myself in the same 
condition still. I  do not think that I  could usefully 
add anything to my judgment in the N orth - 
Western Rubber case as to my views as regards 
Hutcheson v. Eaton (sup.).

Those being the authorities, the order under 
appeal stands in this position : The Divisional 
Court under the order will hear evidence as to 
whether this custom is good or bad. I f  they find 
it good, then they will say: “ The contract 
includes the custom. Therefore the contract 
upon which the arbitrators had jurisdiction to 
adjudicate was a contract including the custom. 
Therefore they did not exceed their jurisdiction 
in awarding as regards the custom, and the award 
is good.” If , on the other hand, they find the 
other way, that there was no custom, then they 
will say, according to those authorities : “ That 
being so, the contract upon which the arbitrators 
had jurisdiction to arbitrate was a contract which 
did not include the custom— ergo, in awarding as 
regards the custom they exceeded their juris
diction, and the award is bad.” That is perfectly 
logical, and, upon the principles in these "cases, I  
cannot say that it  is wrong. I  do not understand 
how it is possible to say that you have arrived at 
what the contract is until you have determined 
whether there is a custom or not, for, if there is a 
custom that contract is one thing, and if there is 
not a custom it is another thing. Therefore I  do 
not understand the two stages under which the
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arbitrator is to determine something, but not 
determine it conclusively.

Those are the grounds upon which I  think the 
decision which I  am pronouncing is wrong ; but 
on the authorities it  seems to me that I  am 
bound to say that the decision I  am pronouncing 
is right, because upon those authorities the con
tract is a thing of which it is impossible to say 
whether it does or does not include the custom 
until somebody whose function it is not to deter
mine what the contract is has determined whether 
the custom is applicable or not. That being so, 
it  seems to me that upon those two authorities 1 
am bound to say that this order is right, and I  
think on these grounds that this appeal must be 
dismissed.

P h i l l i m o k e , J.—W ith reluctance— I  might 
almost say with sorrow— I  concur in the view 
that this appeal must be dismissed. I  trust that 
the case will proceed to the House of Lords. The 
matter arises in this way : There is a contract for 
the sale of certain goods, with an arbitration 
clause which is not merely an arbitration clause 
in the sense that disputes under the contract are 
to be settled by arbitrators, but is an arbitration 
clause in the sense that until there haB been an 
award of arbitrators nobody can proceed to 
recover damages or debt under this contract. 
The odd thing is that the people who are putting 
the difficulty in the way of getting an award, 
no doubt because the award which they have got 
is not to their liking, are the people who must 
get an award in order to recover that which they 
seek to recover. This being so, and an arbitra
tion having begun, the same respondents applied 
to the arbitrators to state a case for the consulta
tive opinion of the Divisional Court and got the 
consultative opinion of the Divisional Court, 
which expressed pro lanto  an opinion on the con
struction of the contract which was in tbeir 
favour. W ith  that opinion the matter went back 
to the arbitrators, which was the appeal com
mittee. That board of appeal stated that it 
unreservedly accepted the answers of the 
Divisional Court on the construction of the con
tract as a matter of law apart from the custom 
of the trade, but it nevertheless found “ that by 
the long-established and well-recognised custom 
of the trade in case of resales, buyers under this 
form of contract impliedly agree with their 
sellere” certain facts thereupon stated. That 
being so, they decided and awarded against the 
present respondents. Thereupon the present 
respondents applied to the Divisional Court on a 
notice of motion asking that the awards of the 
original arbitrators and the appeal committee 
might be set aside upon certain grounds, the 
second being “ That the appeal committee 
exceeded their jurisdiction in determining whether 
the custom mentioned in the award dated the 
25th June 1914 had any existence in fact, or in 
deciding that the Olympia Oil and Cake 
Company Limited wore bound by the alleged 
custom to accept the appropriation therein 
referred to, which was invalid under the terms of 
the contract.”

Among the points which they raised, and which 
they are entitled to raise, was the point that the 
custom contradicted the contract. That matter 
is not now before us. I  understand that, pro
visionally, the Divisional Court expressed an 
opinion unfavourable to them on that, but the

Divisional Court were struck by the point that 
the appeal committee exceeded their jurisdiction 
in determining whether the custom had any 
existence in fact, and they came to the conclusion 
that it  was for them, the Divisional Court, to 
determine whether the custom had any existence 
in fact. In  order that they might be better 
informed upon this matter, there being some 
affidavit evidence and some conflict upon the 
evidence, they selected as the mode to determine 
it, it being open to them to select the mode, 
that of affidavit and cross-examination. They 
might have directed an issue, but that was 
a matter for their discretion, and on the whole 
they preferred that mode of deciding it. But 
by making the order that there should be 
affidavit evidence and cross-examination they 
asserted—and that is the real subject matter of 
this appeal—that it was their duty to determine 
whother the custom mentioned in the award had 
any existence in fact. They put it  upon the 
ground which is perhaps not otherwise than 
neatly expressed, as one would expect to find it 
neatly expressed, by the late Walton, J. in the 
case of Re A rb itra tio n , North-W estern Rubber 
Company and H iiitenbach and C o.: “ I t  seems to 
me impossible to resist the conclusion that in 
Hutcheson v. Eaton (sup.) the Court of Appeal 
held that under a submission to arbitration of all 
disputes under a written contract, the arbitrators 
have no jurisdiction in arriving at their award 
to inquire as to the existence of a custom to 
which no reference is made in the written con
tract, and to decide that such contract is subject 
to such a custom. On this ground, and this 
ground only, we think the award in question is 
not in itself binding or conclusive between the 
parties.”

I t  is really difficult to express exactly what that 
conclusion of law means otherwise than as it is 
expressed by Walton, J. I t  seems that the 
inference to be drawn from Hutcheson v. Eaton  
(sup.), and strongly confirmed unfortunately by 
the decision of the Court of Appeal in Re 
A rb itra tio n , North-W estern Rubber Company and 
Hiittenbach and Co. (sup.), is thiB: The arbitrators 
can construe a contract but they cannot superadd 
to the contract. No doubt if  there is a custom 
the contract is the written contract as explained 
by the custom, always assuming-that the custom 
does not contradict the contract, but if there is 
no custom then the contract is the written 
contract, and the arbitrators are introducing into 
the construction of the contract something which 
is not part of the contract. I t  is extremely 
difficult to understand the principle upon which 
that rests. Custom is a question of fact. The 
arbitrators are appointed to decide the question 
of fact, and, indeed, also questions of law, so far 
as they are not otherwise directed, and why the 
arbitrators should not determine this question of 
fact as well as any other question of fact, I  do 
not know, Whether the principle of these cases 
goes so far as this—that if there is a dispute 
as to what is the contract, whether it is contained 
in one piece of paper or two, whether an inter
lineation is to be read in or not, the arbitrators 
have not jurisdiction to determine that, I  do not 
know, but the principle which apparently is to be 
extracted from the opinion of the majority of the 
judges in both those cases is that the arbitrators 
may no doubt, must no doubt, at any rate pro-
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visionally, decide every point submitted to them, 
that if  they determine that something is to be 
added to the written contract which in the opinion 
of the correcting tribunal is not in fact in exist
ence and is not to be added, they have then 
exceeded their jurisdiction. They have jurisdic- 
diction on condition that they decide rightly. 
One does one’s best to express it, one almost fears 
that one is falling into the grotesque in repre
senting it, but it  is no doubt a possible result, a 
thinkable conclusion. Apparently without prin
ciple as it  is, it  is a conclusion, as I  have said, 
that one can think and that one can express. I t  
is quite possible to say that the decision in 
Hutcheson v. Eaton (sup.) and the decision in 
Ae A rb itra tion , N o rth - Western Rubber Company 
awd Hiittenbach and Co, (sup.) were perfectly 
correct and yet to jettison the reasoning which I  
have mentioned.

In  Hutcheson v. Eaton (sup.) the proceedings 
were peculiar. There had been one award on the 
question of the quality of the stuff that was sold, 
and in order to enforce that award the successful 
party brought an action upon it. The defendants’ 
point was not that the contract had been mis
construed or anything of that kind, but that by a 
peculiar custom of th6 trade, though they had 
signed it, they were not, in the events which 
afterwards happened, liable under it, and accord
ingly they pleaded to the award that by custom 
they were not bound by it, also pendente lite  they 
procured a second award on this point, and that 
second award was also in their favour. They 
also pleaded that second award. A t the trial the 
Jury found the custom against them. They bad 
provoked that issue by pleading custom and sub- 
nutting it to the jury. Notwithstanding that the 
Jury found the custom against them, the learned 
luage on the trial entered judgment for them 

ecause he thought that the award was sufficient 
Protection. Thereupon the plaintiffs came to the 
'-'ourt of Appeal, and the Court of Appeal could 
tb ’ ° r W0ldd or d'd not, disabuse its mind of 
“lie question that the jury had found that there was 
“0 such custom. Both the Master of the Bolls 
nd still more pointedly Bowen, L.J. referred to 
at. “ First of all,” says Bowen, L  J. “ be it 
served that no such custom exists at all.” Why 
ey began with the verdict of the jury and then 

a»D j °  award> instead of beginning with the
o n  ard ar*d then going to the verdict of the jury, 
c a n n o t  te ll; but having begun by the verdict 
rr tbe jury, they said, “ there is no such custom.” 
j r?°> .the arbitrators must have exceeded their 
J risdiction in importing something which had no 
j anng upon the question into the contract. They 
it P° rted extraneous matter into the contract, and 
Hot's8 they had said that the contract was 
a H i  ouforeed because one of the parties was 
arh's tentot'’ and therefore they said that the 
t u t o r s  had exceeded their jurisdiction. In  
p a r t i c u la r  case it may well be that the arbitra
ry® aa<̂  exceeded their jurisdiction because it  
&t) ,n°^ a matter to which custom could possibly 

>or the custom might be held to be unreason- 
Rive’ many other reasons might have been 

th? very peculiar defence which the 
fggj “cants raised should not have prevailed. One 

, Practically certain that the decision in 
Rtiao^8«” 7 ' Eaton (sup.) was just; but the lan-
thas88 tk0 majority of the court goes as far as 

at which I  have said.

As to the North-Western Rubber case, I  myself 
am partly to blame for what haB happened. I  
was sitting in the Divisional Court with the late 
Walton, J. In  that case there was an award 
which on the face of it  looked ridiculous, a finding 
that there had been a contract to deliver and 
accept certain goods and only certain goods, but 
that the buyers must accept inferior goods at a 
reduction in price which the arbitrators fixed. On 
the face of it that award looked all wrong, and 
we should have done very much better, in my 
humble opinion now, as I  see it, to have Bet it 
aside without prejudice to another award which 
the arbitrators might have made; but upon the 
application to the Divisional Court to set it aside 
it was suggested in support that there was a 
custom regulating this market under which that 
would be a right decision, and it appeared that 
that contention had been submitted to the 
arbitrators, or the umpire, or both of them or all 
of them, and that really that was the ground upon 
which the decision had been made. On the other 
hand, there was no finding by the arbitrators in 
terms of the custom, and we were faced with the 
difficulty of the decision in Hutcheson v. Eaton 
(sup.) and a judgment which was prepared by 
Walton, J., but to which I  was an assenting 
party, was delivered, the last clause of which 
I  recently read. That being so, we felt that 
there must be some inquiry made as to 
whether there was such custom, being there
unto the more moved because there was 
no finding in terms by the arbitrators upon it, 
and because, apart from the custom, the award 
was obviously bad. I  do not exactly remember 
all the stages, but I  suppose that various ways of 
determining this question were considered, and 
ultimately somebody suggested that it  would be 
well that an issue should be tried in the High 
Court to determine whether or not there was 
such a custom, and an order was made, which 
was not appealed against and which therefore 
stood binding, that Walton, J., if  he was good 
enough to take it, should undertake the trial of 
that issue. He undertook the trial of that issue 
and he found, no doubt quite rightly found, and 
as the Court of Appeal so far as it investigated 
it  said rightly found, that there was no such 
custom. Therefore, exercising the powers which 
had been reserved to him, he set aside the award. 
From that an appeal was brought to the Court 
of Appeal.

The Court of Appeal were in one respect very 
much in the same position as in Hutcheson v. 
Eaton. They had a finding in the High Court 
that there was no such custom at all, and they 
had an award which ex fac ie  seemed bad, and 
which could only be made pood by reading into 
it  that there was such a custom. Thereupon they 
again decided against the award, and no doubt 
rightly in my humble opinion. Then again the 
grounds which were given by Yaughan Williams, 
L.J., and even more pointedly by Fletcher 
Moulton, L.J., grounds again underlined and 
made more significant by the fact that Buckley, 
L.J. expressed grave doubts about them, go so 
far as saying that that form of exercise of juris
diction by the tribunal which tries the matter 
and is prepared, if  a custom is found, to read 
it  into the written contract is one which can only 
be warranted by a correct exercise of it, that it is 
a preliminary point going to the jurisdiction of
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the arbitrators that if they introduce the question 
of custom they decide it rightly. I  presume that 
if  they rejected custom, and the court was satis
fied that they ought not to have rejected custom, 
the tables would be turned and the award would 
be set aside on the other ground. I  agree 
accordingly that this rule of law should be intro
duced. I  conceive that it might lead to question
ing nearly 50 per cent, of the arbitrations under 
these various business forms of sale note, and I  
also think that it  is entirely contrary to the prin
ciple, the principle being that if  the parties choose 
to refer their disputes to a domestic forum the 
arbitrators or the umpires are to decide the 
questions finally and without appeal, or with 
only such internal appeal as the submission of 
the parties grants; but these are the two 
decisions, and though I  think both decisions 
might stand and should stand, notwithstanding 
that one thought that the Lords Justices who 
formed the majority were not so accurate in 
their reasoning as one would hope to find, still 
I  think we are bound by the principle upon which 
these judgments were decided, particularly the 
second, which it  is more difficult to avoid, and 
therefore I  think one must agree that this appeal 
should be dismissed.

P ic k f o r d , L.J.—In  this case the appellants 
sold to the respondents a certain quantity of 
soya beans under a printed contract, one of the 
terms of which was, “ A ll disputes from time to 
time arising out of this contract, including any 
question of law appearing in the proceedings, 
shall be referred to arbitration,” and the obtain
ing of an award was made a condition precedent 
to any action by one party against the 
other. A dispute did arise as to whether a 
declaration made by the appellants was good, and 
an award was made. The respondents appealed, 
as they could under the contract, to the appeal 
committee of the Incorporated Oil Association, 
and they, at the request of the respondents, 
stated a case for the opinion of the K ing’s Bench 
Division under their consultative jurisdiction. 
The Divisional Court decided that on the proper 
interpretation of the contract the declaration was 
not good because it was made at a time when the 
goods and the ship carrying them had been lost. 
The appeal committee then made an award in 
which they stated that they unreservedly 
accepted the decision of the court, and proceeded 
to decide directly contrary to it  because they 
found a custom of the trade under which such a 
declaration was held good. As they found this 
custom, not upon the evidence of witnesses, but 
upon their own expert knowledge, presumably 
they had as much knowledge of it  when they 
stated the case as afterwards, and therefore the 
utility of asking the opinion of the court without 
mentioning the existence of the custom is not 
very apparent.

The respondents moved to set aside the award 
on the ground that the arbitrators had exceeded 
their jurisdiction, and contended that the 
question of whether there was such a custom or 
not was one which determined the jurisdiction of 
the arbitrators, and that therefore the finding by 
the arbitrators of its existence was not conclusive 
and ought to be reviewed by the Divisional Court. 
That court held upon the authority of Hutcheson 
v. Eaton (sup.) and He A rb itra tio n , North-W estern  
Rubber Company and H iittenbach and Co. (sup.),

that they had jurisdiction to inquire into the 
question whether the custom existed. ■ They were, 
however, of opinion that they had not sufficient 
material before them upon which to determine it, 
and adjourned the motion that further evidence 
might be given. Against that order this appeal 
was brought.

The appellants on this appeal wished to argue 
the question whether the decision of the first 
Divisional Court on the construction of the 
contract was correct, as they said that if  it  was 
wrong the award was good, even assuming that 
the arbitrators had gone wrong on the question of 
the custom. I  do not think that question was 
open to them on the appeal. On the question 
open to them I  think the matter is concluded by 
authority. I  think that the two cases cited decide 
that where there is in a written contract a sub
mission to arbitration of “ any dispute arising out 
of this contract,” a finding of the arbitrators that 
there is a custom affecting the contract is not 
conclusive, as the question is not one left to the 
decision of the arbitrators, but goes to their 
jurisdiction, and that, like any other tribunal of 
limited jurisdiction, they cannot give them
selves jurisdiction by wrongly finding the facts. 
Sometimes the language used is that they have 
no jurisdiction to entertain the question, some
times that they cannot decide it conclusively; 
but the result is that, as it is a question going to 
their jurisdiction, the court, if the arbitrators 
find the existence of the custom, can inquire into 
the correctness of that finding, and if they find 
that no such custom exists, they will set the 
award aside as being made without jurisdiction. 
In  Hutcheson v. Eaton (sup.) Fry, L.J., dissented 
from this conclusion, holding that where an 
arbitrator had to decide a “ dispute arising out of 
this contract,” he must first ascertain “ what is 
this contract ? ” and that it  is competent for him 
to ascertain the true interpretation of the con
tract, having regard (in te r a lia ) to all customs, if 
any, which affect its construction or alter the 
terms of the contract.

Buckley, L.J., in Re A rb itra tio n  North-W estern 
Rubber Company and Hiittenbach and Co. (sup.), 
agreed with this view, though he felt bound to 
follow the decision of the majority of the court in 
Hutcheson v. Eaton (sup.). Personally, I  agree 
with the view of these two learned judges, but I  
feel bound to follow the decision of the majority 
of the court. The circumstances of both the 
cases mentioned were very peculiar, and in each 
case there had been a finding in the High Court 
that the custom did not exist, before the case 
came before the court. The principle, however, 
is so clearly laid down that I  do not think that 
the difference of the facts allows me to say that it 
does not govern this case, I t  might bo possible 
to distinguish Hutcheson v. Eaton (sup.), as 
suggested by Buckley, L.J. in Re A rb itra tio n , 
North-W estern Rubber Company and Huttenbach 
and Co. (sup.), but the latter case cannot, in my 
opinion, be distinguished. I f  the finding of the 
arbitrators be open to review, I  cannot see that it 
makes any difference at what time the review 
takes place.

I  think, therefore, following these authorities, 
that it  is open to the Divisional Court to inquire 
whether the circumstances necessary to give the 
arbitrators jurisdiction, as defined in these cases, 
existed, and that they were not bound by the
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finding of the arbitrators. I f  that be so, it 
becomes a matter of discretion whether they 
decide it on the materials before them at the 
tlr“8 or adjourn it for further information
dismissed36 r0a8OnS 1 think the aPPeal should be

Appeal dismissed. 
Solicitors for the plaintiffs, W. A. Crum p  and 

Son, agents for Andrew M . Jackson and Co.,

Solicitors for the defendants, Waltons and Co.

[H . o p  L.

&0USI of Homs.

Feb. 26, M arch  1 and 8, 1915.
(Before the L ord Ch a n c e llo r  (Viscount 

Haldane), Lords D u n e d in , A tk in s o n , 
B A R K E R  op W a d d in g to n , and Parmoor .) 

■u e n n a r d ’s Ca r r y in g  Co m pany  L im it e d  v  

A s ia t ic  P etr o leu m  Co m pany  L im it e d , (a) ' 
on a p p e a l  prom  th e  court op a p p e a l  in  

E N G L A N D .

Cargo— Loss o f cargo by f ire  caused by unsea. 
worthiness— ‘‘ A c tua l fa u lt  or p r iv ity  o f "  owners 
—Merc/ianf S hipp ing A ct 1894 (57 & 58 Viet. 
c* OU), 8. q{)A.

P Z f t \ a 9 ° J 7 > , 0kM ih\ pr?teZtion and Plead sect 502 o f the M erchant S h ipp ing A ct 1894
m ust bring  themselves w ith in  its  terms. Thus a 
lim ited  company can only free themselves fro m  
l ia b il ity  under this section i f  they discharge the 
Z l t r f  them by showing tha t
w i t h !  ! % f ° r  w4h lf J h°y »eek protection arose 
w ithou t the ir actua l fa u lt  or p r iv ity .
V sect. 502 o f the Merchant Shipp ing Act 1894 
be l i n lT r8f ° *  a7B ritl8 % s™-going ship shall not 
‘‘ n i l 1:!e °  malCe 900d t0 any extent whatever
a e t l l T  H l i n i n g  w ithou t his
actual fa u lt  or p r iv ity  where any goods or
^erchand-ise taken m  or pu t on board his ship 
the ship ° r  dama<jed by reason ° f  fi™  on board

A I T S ™  b°ard  a ship was destroyed by fire , the
ihe ! , lVe lCaUSB Z  h<! l ° SS being the b ra n d in g  o f 
o f Z  l  "n “ gal8caused by the unseaworthiness
s u m Z  Z derS WhlZ  Prevented her getting up

X h J l L i a r T e °f8team *° MOid b6ing driven
T% t l T Z nel S c[a i™ed to be protected by sect. 502 
I ie L l M erchant Shipp ing A ct 1894.

e n iZ T J Z  f f i cis< tha t the shipowners were not
much n ! ° T  P™teCti™ . ° f  tha t section * * « •  
shmnU t Z S x T f  n ° !' dwcharged the onus o f
the ir Z T T - i ^‘f 063 bad not happened w ithou t ' v actua l fa u lt  or p r iv i t y .

C a T s s f  Snar tT ofmAp^ eal (12 AsP- M ar ■ Law

^PLes1L fr0nl  a, judgment of the Court of 
L Ppmal> reported 12 Asp. Mar. Law Cas. 381 • 109 

433; (19*4> 1 K - B- « 9 . which Mar r « decision of Bray, J„ reported 12 Asp.
fa’ our ofWiP a8' 269 = 107 L - T  . R e p .  581, in 
actiQri the respondents, the plaintiffs in this

V ol ' a i Ti byN ^  KK“ ’~Esq'’ BMrister- * w ^

The appellants are shipowners, and were at all 
material times the owners of the oil tank steam- 
ship E dw ard  Dawson.

By a charter-party dated the 23rd Feb. 1911 
the appellants let the E dw ard Dawson on time 
charter to the Anglo-Saxon Petroleum Company 
Limited for a period of nine to fifteen months. 
In  pursuant to the orders of the time charterers 
the Edw ard Dawson in Aug. 1911 proceeded to 
Novorossisk, and there loaded a cargo of 2011 
tons of benzine in bulk for carriage to Rotterdam. 
Six bills of lading, which were alike in their 
material terms, were signed by the master of the 
E dw ard Dawson. The respondents were indorsees 
of the bills of lading. On the 1st Oct. 1911, 
while in the course of her voyage from 
Novorossisk to Rotterdam, the E dw ard  Dawson 
on entering the Scheldt grounded owing to it 
eeing impossible in the state her boilers were to get 
up sufficient steam pressure to prevent her being 
driven to the leeward by a strong head gale that 
she then encountered. The stranding caused some 
of the benzine to escape from the tanks, and the 
vapour from the escaped benzine coming into 
contact with the combustion chambers of the 
boilers caused an explosion which resulted in the 
loss of the ship and cargo. On the 9th Jan. 1912 
the respondents brought their action for damages 
tor breach of contract for non-delivery of the 
benzine.

The respondents alleged by their points of 
claim that as such indorsees of the bills of lading 
they had suffered damage by reason of the 
appellants failure to deliver the benzine at 
Rotterdam. In  the alternative, the respondents 
alleged that it  was an implied condition of 
the bills of lading that the Edw ard Dawson 
on sailing from Novorossisk should be seaworthy, 
and in the further alternative they said that the 
conditions of the charter-party of the 23rd Feb. 
19H were incorporated in the bills of lading, and 
thereby the appellants had guaranteed the 
E dw ard  Dawson to be seaworthy, and that they 
would so maintain her during the continuance of 
the charter; and they alleged that in breach of 

, or alternatively express condition 
the E dw ard Dawson, by reason of certain defects 
m her boilers, was unseaworthy when she sailed 
from Novorossisk, and that the loss of cargo was 
occasioned by the breach of these conditions.

The appellants by their points of defence 
admitted that the respondents were indorsees of 
the bills of lading, and that the benzine was not 
delivered at Rotterdam, but said that they were 
excused for the non-delivery because the benzine 
was destroyed by fire on the 1st Oct. 1911, and 
that therefore by virtue of sect. 502 of the Mer
chant Shipping Act 1894 they were not liable.

The appellants denied that the Edw ard Dawson 
was unseaworthy. Alternatively they said that 
toe loss was due to causes for which they were 
excused by the exceptions in the charter-party, 
and in the further alternative they said that if 
the loss was in any way due to want of steam in 
the boilers, such want of steam was caused by 
the bursting of a tube on the 30th Sept. 1911 for 
which the appellants were excused by the condi
tions of the charter-party and bills of lading.

Sect. 502 of the Merchant Shipping Act is as 
tollows:

The owner o f a B r it is h  sea-going ship, o r any share 
there in , sha ll no t be haole to  make good to  any extent

' M
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w hatever any loss o r damage happening w ith o u t hia 
ac tua l fa u lt  o r p r iv ity  in  the  fo llow in g  eases—  
namely ••—

(1) W here any goods, merchandise, o r o ther th ings 
whatsoever taken in  or p u t on board h is  ship are lo s t or 
damaged by reason o f fire  on board the ship.

The facts as to the loss of the cargo sufficiently 
appear from the judgments.

A d a ir  Roche, K.C. and Raeburn  (with them
I .  H . Stranger, for J. A. H . Wood, serving with 
His Majesty’s Forces) for the appellants.

Waurine H i l l ,  K.C. and F . D . M acK innon, K.C., 
for the respondents, were not heard.

The following authorities were referred to by 
the appellants:

V irg in ia  C a ro lin a  Chemical Company v . N orfo lk  
and N orth  A m erica Steam shipping Company, 
12 Asp. M ar. La w  Cas. 82 ; 105 L . T . Rep. 810 ; 
(1912) 1 K . B . 229 ;

In g ra m  and  Hoyle v . Services M a rit im e s  du  
Treport, 12 Asp. M ar. Law  Cas. 387 ; 108 L .  T . 
Rep. 304 ; (1913) 1 K . B. 538 ;

The F a nny , 56 S. J. 289 ; 28 Tim es L . Rep. 217 ;
The W arkw orth , 5 Asp. M ar. La w  Cas. 194, 326 ; 

49 L . T . Rep. 715 ; (1883) 9 P. D iv . 20 ;
W ilson  v. Dickson, 1818, 2 B . & A id . 2 ;
S m itton  v . O rien t Steam N av iga tion  Company, 96 

L . T . Rep. 848 ; 12 Com. Cas. 270.

The Lord C h a n c e l l o r  (Yiscount Haldane).— 
In  this case the appellants have, at all events, the 
satisfaction of knowing that their cast has been 
excellently argued by both the learned counsel 
who have appeared for them at your Lordships’ 
Bar.

The case, which we have now heard fully and as 
to which we do not think it necessary to trouble 
the respondents’ counsel, is shortly this. The 
E dw ard  Dawson was a tank Bteamer designed for 
the carriage of oil in bulk. She was chartered by 
her owners, the appellants, on a time charter to 
a company known as the Anglo-Saxon Petroleum 
Company, and in the course of her employment 
she proceeded to Novorossisk in the Black Sea. 
There she loaded in bulk 2011 tons of benzine, 
and the bills of lading, six in number, were 
indorsed by the Anglo-Saxon Petroleum Company 
to the Asiatic Petroleum Company, who are the 
respondents in this case. The benzine has been 
lost, and the respondents have brought an action 
against the appellants to recover damages for the 
loss of their cargo.

Now the story of the case is in outline th is: 
The E dw ard Dawson was built in 1890, as 
I  have said, for the carriage of oil in bulk, and in 
1907 she was bought by the appellants, who spent 
a good deal of money upon her, and proceeded to 
use her for certain voyages. In  Jan. 1911, after 
she had been for a good while at sea, she was over
hauled at Birkenhead, and the Bureau Veritas, a 
well-known agency which issues certificates and 
keeps a list for the purpose of showing the con
dition of ships, gave a certificate through Mr. 
Viehoff, who was their agent at Birkenhead, to 
the effect that she would have a satisfactory 
character for another twelve months, but only on 
conditions that her boiler pressure was reduced 
from 1601b. to 1301b. That obviously made a great 
deal of difference to the energy developing limits 
of capacity of the ship. Subsequently to that 
she proceeded on what she has described in the 
course of the argument as a round voyage. She

went to Thames Haven, and at Thames Haven 
certain repairs were done under the super
intendence of a Mr. Clarke to her boilers; she 
proceeded to New York, and from New York to 
Barcelona, and after various intermediate voyages 
she came to Novorossisk in the Black Sea, where 
she loaded a cargo of benzine of which I  have 
spoken. She left Novorossisk, and the unsatis
factory condition of her boilers soon became 
manifest. These boilers leaked; they leaked salt 
water into the central furnaces, the furnaces 
became silted up with salt, so that their capacity 
was diminished, and the result was that when the 
ship on her way back passed the Straits of Dover 
and came into the North Sea she was not in a 
condition to develop such power as was desirable 
in the event of her encountering heavy head 
weather. She found herself on the 1st Oct. off 
the Dutch coast near the mouth of the Scheldt. 
There was a gale blowing, and she hove to and set 
her head against the gale to pi event herself 
from being driven on to the lee shore, but she 
was driven to the leeward and grounded. She 
first grounded on the Botkill Bank, and after 
bumping on the bank several times, she got off, 
but finally grounded in the Scheldt near Flush
ing. Her port of destination was .Rotterdam. 
She does not appear to have been under adequate 
control. She had, among other things, burst a 
tube, which was not unlikely, having regard to 
wear and tear in excess of the length of life of 
tubes, which was given in the evidence as only 
ten years, and to the general condition of her 
boilers. She burst a tube, she took the ground, 
she was unable to get off the ground, she 
bumped, and as the result of bumping the 
benzine got loose from the tanks, the deck bulged, 
the tanks were probably cracked, anyhow the 
benzine began to get into the furnaces, and the 
result was a conflagration. I t  was suggested 
that if  the flame had been extinguished by the 
injection of water, this might have been pre
vented, but I  do not think the evidence upon 
that point at all satisfactorily established that 
that could have been secured, or, at any rate, 
that the operation could have been properly 
carried out.

In  that state of things the loss of the cargo 
took place, and the case came before Bray, J. who 
tried it, and Bray, J. found a number of facts. 
He found these facts after hearing the evidence 
on both sides, and I  think that his findings of 
fact were justified. They were these: The first 
was that the ship when she left Novorossisk 
was unseaworthy by reason of defects in her 
boilers. The second finding of fact was that 
the stranding on the Botkili Bank, just off the 
mouth of the Scheldt, was caused by the want of 
steam, which in it turn was caused by the unsea
worthy condition of the boilers; and he found the 
same causes as regards the subsequent stranding 
in the Scheldt itself. Then in the third place he 
found that the loss was not caused by any 
negligence or want of precautions on the part of the 
engineers, because he does not find it proved that 
anything they could have done could have altered 
the consequences. He found that the loss of the 
cargo was caused by the unseaworthiness of the 
ship due to the condition of the boilers. Then 
there are other findings which are findings ot 
mixed fact and law. One of these is that the 

1 duty of supervision remained with the managing
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owners, and that the fault of the managing 
owners was a fault that affected the company 
itself.

That last question gives rise to the real question 
of law which occurs in this case. Taking the 
facts to be as the learned judge has found them, 
what is the consequence as regards the liability 
of the appellants ? The appellants are a limited 
company, and the ship was managed by another 
limited company, Messrs. John M. Lennard and 
Sons, and Mr. J. M. Lennard, who seems to be the 
active director in J. M. Lennard and Sods, was 
also a director of the appellant company, 
Lennard’s Carrying Company Limited. In  that 
state of things, what is the question of law, which 
arises P I  think that it is impottible, in the face 
of the findings of the learned judge, and of the 
evidence, to contend successfully that M r J. M. 
Lennard has shown that he did not know or can 
excuse himself for not having known of the 
defects which manifested themselves in the con
dition of the ship, amounting to unseawortbiness. 
Mr. Lennard is the person who is registered in 
the ship’s register and is designated as the person 
to whom the management of the vessel was 
entrusted. He appears to have been the active 
spirit in the joint stock company which managed 
this ship for the appellants; and under the cir
cumstances the question is whether the company 
can invoke the protection of sect. 502 of the 
Merchant Shipping Act to relieve it from liability 
which the respondents seek to impose on it. 
That section ¡b in these words : “ The owner of 
a British seagoing ship, or any share therein, 
shall not be liable to make good to any extent 
whatever any loss or damage happening without 
nis actual fault or privity in the following cases 
‘ namely, (1) Where any goods, merchandise, or 
other things whatsoever taken in or put on board 
nis Bhip are lost or damaged by reason of fire on 
board the ship.”

Now, did what happened take place without 
the actual fault or privity of the owners of the 
ship who were the appellants ? A corporation 
18 an abstraction. I t  has no mind of its own 
any more than it has a body of its own; its 
active and directing will must consequently be 
sought in the person of somebody who for some 
Purposes may be called an agent, but who is 
really the directing mind and will of the corpora- 
tion, the very ego and centre of the personality 
t i  corporation. That person may be under 
the direction of the shareholders in general 
Meeting; that person may be the board of 
directors itself, or it may be, and in some com
panies it is so, that that person has an authority 
co-ordinate with the board of directors given to 
him under the articles of association, and is 
appointed by the general meeting of the company, 
ahd can only be removed by the general meeting

the company. W hatever is no t known about 
M r. Lennard ’ s position, th is  is known fo r  certain, 
Mr. Lennard took the active p a rt in  the manage
m ent o f th is  ship on behalf o f the owners, and 
Mr. Lennard, as I  have said, was registered as the 
Person designated fo r  th is  purpose in  the ship’s

Sister. M r. Lennard therefore was the natural 
i ’erson. ho come on behalf of the owners and give 
j l  evidence not only about the events of which 
w sP°ken, and which related to the sea-

orthiness of the ship, but about his own position
d as to whether or not he was the life and soul

of the company. For if Mr. Lennard was the 
directing mind of the company, then bis action 
must, unless a corporation is not to be liable at 
all, have been an action which was the action of 
the company itself within the meaning of sect. 502. 
I t  has not been contended at the Bar, and it could 
not have been successfully contended, that 
sect. 502 is so worded as to exempt a corporation 
altogether which happened to be the owner of a 
ship, merely because it happened to be a corpo
ration. I t  must be upon the true construction 
of that section in such a case as the present one 
that the fault or privity is the fault of somebody 
who is not merely a servant or agent for whom 
the company is liable upon the footing respondeat 
superior, but somebody for whom the company is 
liable because his action is the very action of the 
company itself. I t  is not enough that the fault 
should be the fault of a servant in order to exone
rate the owner, the fault must also be one which 
is not the fault of the owner, or a fault to which 
the owner is privy; and I  take the view that when 
anybody sets up that section to excuse himself 
from the normal consequences of the maxim 
respondeat superior the burden lies upon him to 
excuse himself.

In  that state of the law it is obvious to me that 
Mr. Lennard ought to have gone into the box and 
relieved the company of the presumption which 
arises against it that his action was the company’s 
action. But Mr. Lennard did not go into the box 
to rebut the presumption of liability, and we have 
no satisfactory evidence as to what the constitu
tion of the company was or as to what Mr. 
Lennard’s position was. The memorandum and 
articles of association were not put in. The only 
evidence was that of the secretary, Mr. Simpson, 
who told the court that he was secretary not only 
to the company, but also to the managing com
pany, and the inference to be drawn is that the 
officials of the two companies were very much the 
same and transacted very much the same busi
ness. Under the circumstances I  think that the 
company and Mr. Lennard have not discharged 
the burden of proof which was upon them, and 
that it  must be taken that the unseaworthiness, 
which I  hold to have been established as existing 
at the commencement of the voyage from Novo- 
rossisk, was an unseaworthiness which did not 
exist without the actual fault or privity of his 
own company. I f  that is so, then the judgment 
of the majority of the Court of Appeal and of 
Bray, J. was right.

There is another point which I  have not entered 
upon, because it was not touched upon in the 
court below, and that is the question as to whether 
the terms of the charter-party are such as to 
exclude the operation of sect. 502 altogether. 
That question remains intact. I t  is not neces
sary to deal with it  in this case, and I  therefore 
pass it by.

For the reasons which I  have given, I  move 
that this appeal be dismissed, and dismissed with 
costs.

Lord D u n e d in .—I  concur, and I  have but little 
to add to what the noble and learned Lord on the 
Woolsack has said. I t  appears clearly from the 
facts, and indeed eventually was admitted by the 
appellants’ counsel, that the loss which had its 
final outcome in the fire was really due to a set of 
defects in the steam power in the boilers which 
constituted unseaworthiness. In  the court below
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at the trial the principal controversy seems to have 
turned upon whether the fault in allowing the 
vessel to be unseaworthv was a fault committed 
by the captain at Novorossisk or was the fault of
J. M. Lennard, the registered manager of the 
ship. I  agree with what my noble and learned 
friend has said that the true view of the facts is 
that the fault was the fault of Lennard. But 
before your Lordships’ House the chief argument 
has been, aIm itting that it was the faujt of J. M. 
Lennard, whether that was actual fault or privity 
in the sense of sect. 502 of the Merchant Shipping 
Act. The real question therefore turns upon 
what is to be the application of the words there 
used to a metaphysical conception like an incor
porated company who cannot act directly them
selves.

I  do not know that a case will ever arise in 
which that will need to be treated as a purely 
abstract proposition. I  do not think it arises in 
this case, and I  certainly incline to the opinion that 
it  will be found always to depend upon the par
ticular facts of the case. I f  I  was bound to decide 
affirmatively in this case, I  should be inclined to 
think that there was enough known about 
Lennard to show that, to use the appellants’ 
learned counsel’s own phrase, he was the a lte r ego 
of the company. He was a director of the com
pany. I  can quite conceive that a company may, 
by entrusting its business to one director, be as 
truly represented by that one director as in 
ordinary cases it is represented by the whole board. 
I  am quite sure that you cannot at least put as a 
general proposition in law that it is true that 
nothing will ever be the actual fault or privity of 
an incorporated company unless it is the actual 
fault of the whole board of directors. But I  
think the true criterion of the case is that which 
was found and applied by Hamilton, L.J., that 
the parties who plead this 502nd section must 
bring themselves within its terms ; and therefore 
the question is—Have the company freed them
selves by showing that this arose without their 
actual fault or privity P I  think they have not. 
Lennard may have been deputed by the company 
to do all these things, or, again, there might have 
been liability upon the ground that Lennard had 
told the whole body of directors, and that they 
knew and sent him the money, and so on. Any
way, they have not discharged the onus which was 
upon them, and I  therefore concur in the motion 
which has been made by my nohle and learned 
friend on the Woolsack.

Lord A t k in s o n .—-I concur.
Lord Pa r k e r  of W Ad d in g t o n .— I  concur.
Lord P armoor .— I  concur.

Appeal dismissed w ith  costs.
Solicitors for the appellants, Downing ,

Handcuck, M iddleton, and Lewis, for Bolam, 
M iddleton, and Co., Sunderland.

Solicitors for the respondents, Parker, G arrett, 
and Co,

Cottrx d luMcatm.
COURT OF APPEAL.

M arch  16, 17, and 30, 1915.
(Before B u c k le y , P ic k f o r d , and 

B a n xe s , L.JJ.)
B r it is h  D o m in io n s  Ge n e r a l  I nsurance 

Company  L im it e d  v . D u d er  a n d  others , ( a )

A P P E A L  F R O M  T H E  K IN G ’S B E N C H  D IV IS IO N .

M arine  insurance — Reinsurance — Constructive 
tota l loss— Compromise between insured and in 
surers o f o rig in a l po licy— Benefit o f compromise 
to reinsurers.

The p la in tiffs  insured a ship against to ta l and (or) 
constructive to ta l loss only, and reinsured the 
r isk  w ith  the defendants, the policy o f re insu r
ance not contain ing the usual clause “  to pay as 
may be p a id  thereon.”  The ship stranded, and 
notice of abandonment was given by her owner, 
who alleged that she was a constructive to ta l loss. 
The p la in tiffs  refused to accept the notice of 
abandonment, and the owner brought an action 
against them which was compromised by the 
p la in t if fs  pa y in g  the owner 6 6  per cent, o f the 
loss. The defendants were inv ited  to agree to 
the compromise, but declined on the ground that 
there had been no constructive to ta l loss in  fact. 
I n  an action by the p la in tiffs  against the defen
dants on the policy o f reinsurance, Bailhache, J. 
held that there was a constructive to ta l loss in  
f a c t ; tha t the defendants were- disentitled to the 
benefit o f the compromise, and were liable to the 
p la in tiffs  fo r  the f u l l  amount o f the reinsurance, 
subject to the benefit o f any righ ts they m ight 
have had in  respect o f the abandonment o f the 
ship i f  no compromise had been effected.

Held, tha t a contract o f reinsurance is a contract 
of indem nity  only, and that the defendants were 
entitled to the benefit o f the compromise made by 
the p la in tiffs  w ith  the owners; the p la in tiffs  
therefore could only recover fro m  the defendants 
the 6 6  per cent, o f the loss which they had pa id  
to the owner, and not the f u l l  amount o f the re
insurance. The p la in tiffs , however, were entitled  
to add to the ir claim  against the defendants a 
proper proportion o f the expense o f obtain ing the 
compromise.

CJzielli v. Boston Marine Insurance Company (5 
Asp. M ar. Law  Cas. 405 ; 52 L . T. Rep. 787 ; 15
Q. B. D iv. 11) discussed.

Judgment o f Bailhache, J. (12 Asp. M ar. L a w  Cas. 
575; 111 L . T. Rep. 1079; (1914) 3 K . B . 835) 
reversed.

A pp e a l  by the defendants from a judgment of 
Bailhache, J. in the Commercial list, reported 
12 Asp. Mar. Law Cas. 575; 111 L  T. Hep. 1079; 
(1914) 3 K . B. 835.

The plaintiffs’ claim was upon two time policies 
of reinsurance, dated the 23rd Jan. 1913, upon the 
hull and machinery of the steamship K atin a , 
valued at 20,5001, one policy being for 8501 and 
the other for 6501, and expressed to be against 
total and (or) constructive total loss only, 
warranted free from all average and salvage 
charges. The plaintiffs were the original insurers

[a) Reported by )V. C. KANbFuuu, Esq , Barrister-at-La»'.
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to the extent of 1500Z. under a time policy dated 
he 31st Dec. 1912, on the hull and machinery of 

TU? ^ a^ r} a’ haloed as in the reinsurance policy, 
this policy was an f. p. a. policy, but covered 
collision damage. By clauses attached to the 
pouey the insured value was to be taken as the 
Repaired value. The reinsurance policies con
tained the samo clause.

The K a tin a  stranded on the rocks near Hart- 
iand Point on the 23rd May 1913. Notice of 
abandonment was given on the 26th. I t  was not 
accepted, but the underwriters agreed to treat the 
Matter as though a writ had been issued. The 
B a tin a  came off on the 5th June and was ulti- 

ately taken to Swansea. As it was doubtful 
Whether the K a tin a  was a constructive total loss, 
an agreement was made between the owners and 
he underwriters other than the plaintiffs by 

of owner agreed to accept 6 6  per cent,
th claim. The defendants were asked by

0  plaintiffs to agree to this compromise and to 
accordingly, but they refused upon the ground 

at there was no constructive total loss in fact, 
ofh Plam^i®3’ having at first refused to join the 
b urid(*rwriters in the compromise, were sued 
\n ° 'vner> who claimed for a constructive total 
th8S The action was settled upon the terms of 
n e compromise, and the plaintiffs paid the 

8  costs. The plaintiffs then brought thisQ I .  p i i a u i u n o  u u c u  t n u u g u i  u t u s

ii, l?1? against the defendants, claiming payment 
j f iuH under the reinsurance policies, 

cadants denied that the K a tin a  was a
The
con-L iitu  Lilt. i i i A i i . u u  was a cozi-

w active total loss, and contended that, if she 
a re> they were liable to the plaintiff only for the 

° unl‘ ° f  the loss which the plaintiffs had paid— 
Ba'H Per cent., and not 100 per cent.
t0 (.1 cache, J . held that there was a constructive 
eil31\l0.,ss in fact; that the defendants were dis- 
wpr r  1"° the benefit of the compromise, and 
tbae .ble to the plaintiffs for the full amount of 
ri insurance, sebject to the benefit of any 
aba«,? *bey might have had in respect of the 

donment of the K a tin a , if no compromise had 
eeh effected.
Tbe defendants appealed.

forthWri Ce H M ’ K -°- and F ' D  M aeK innon, K.O. 
9-Hce *6 ^ e^en<̂ an^8*— -A- con tract o f m arine insur- 
only .1S a ccc trao t o f indem nity , and o f indem nity

Th,
G

Burncmd v. Rodocanachi, 4 Asp. M ar. Law  
°76 ; 47 L . T . Rep. 277 ; 7 App. Cas. 339 ; 

^astellain v. Preston, 49 L . T . Rep. 29 j  11 Q, 
f> iv. 380.

Cas.

B.

0  de,
;y (7 Asp. Mar. Law Cas. 167 ; 6 6  L. T. 

7y ' b ; (1892) 2 Ch. 423), and l ie  Law  Guarantee 
4 2 3  ■ Occident Society (111 L. T. Rep.
here\  jB )  2 Ch. 617), have no application 
insnr’i t' i6-7 were cases where the original 
paid , 8  companies were in liquidation and 
fcolioig most only a dividend on the original 
the fu?î an<̂  it was held that they could recover 
tinctio * .am°unt from their reinsurers. The dis- 
r0c»aintiS t *lafc in those cases the liability still 
‘hid teed a^ter the payment of the dividends, 
asSets Coi r?e could have been had to any further 
^ U r a n  “  >8 true that in U zie lli v. Boston M arine  
^fofotiff Company (sup.) it was held that the 
°U the 8’ . 6  reaBscred, were entitled to recover 

reinsurance policy 1 0 0  per cent, of the 1

cisión in Be Eddystone M arine Insurance

loss, although they had settled the assured’s 
claim for 8 8  per cent, only, but it is diflieult to see 
on what principle the court there proceeded. In  
holding that the indemnity afforded by the 
reinsurance was against the reinsurer’s liability 
and not against the discharge of his liability it  is 
submitted that Bailhache, J. was wrong. [They 
referred also to Chippendale v. H o lt ( 8  Asp. Mar. 
Law Cas. 78; 73 L. T. Rep. 472; 1  Com. Cas. 
197); and Arnold on Marine Insurance, 9th edit., 
s. 866.]

A da ir Roche, K.C. and B. A. W righ t for the 
plaintiffs.—The plaintiffs were liable to the 
insured for the full amount of the loss, but com
promised for 6 6  per cent, of it. The defen
dants refused to have anything to do with the 
compromise, and cannot now have the benefit of 
it, especially as the cost to the plaintiffs of 
obtaining the compromise was heavy. A  policy 
of reinsurance is an independent contract, and 
not one of indemnity : (Nelson v. Empress Assur. 
ance Corporation, 10 Asp. Mar. Law Cas. 6 8 ; 
93 L. T. Rep. 60; (1905) 2 K .  B. 281) and 
the reassured can recover from the reinsurer 
the amount insured, if he proves the loss of 
the subject-matter of the insurance—namely, 
bis interest in the ship. Sects. 67 and 6 8  

of the Marine Insurance Act 1909 are a mere 
restatement of the law, and go to show that the 
plaintiffs can recover the full amount. In  so far 
as a contract of reinsurance is one of indemnity 
it is of indemnity against the liability of the 
reassured and not against the discharge of lia
bility. Uzie lli v. Boston M arine  Insurance Com
pany (sup.), a decision of the Court of Appeal, 
is a clear authority in our favour, and this case is 
stronger, as the reinsurance policy here did not 
contain the words “ to pay as may be paid 
thereon.” Further, here the plaintiffs’ interest 
in the ship has been valued, and the amount 
of the plaintiffs’ claim is determined by the 
valuation.

M aurice H ill,  K.C. in reply.—The plaintiffs’ 
interest is not valued; it is the ship that is 
valued. The two sums of 8501. and 650Z. merely 
represent the maximum liability of the defen
dants, and must not be taken as the amounts for 
which the defendants are liable in case of the 
loss of the ship. The principle of all insurance is 
of indemnity and of indemnity only. [He referred 
also to sects. 9,16, 55, 67, 6 8 , and 91 of the Marine 
Insurance Act 1909.1 ,J Cur. o.dv. vult.

M arch  30.—B u c k le y , L.J.—On the 31st Dec. 
1912 the plaintiffs were original underwriters to 
the extent of 1500Z. on the hull and machinery of 
the steamship K a tin a  valued at 20.500Z. On the 
23rd Jan. 1913 the plaintiffs by two policies of 
that date, the one for 850Z. and the other for 650Z. 
reinsured against the risk of total and (or) con
structive total loss only of her hull and machinery 
20,5000Z. or v.o.p., or (that is) value as in original 
policy.

The ship stranded on the 23rd May 1913, off 
Hartland Point, and three days later the owners 
gave notice of abandonment. The plaintiffs con
tended that the ship was not a constructive total 
loss. The owners brought an action against the 
plaintiffs; and in the result that action was 
compromised as between those parties on the 
terms that the plaintiffs paid the owners 6 6  per
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cent, of liability upon the footing of a con
structive total loss.

The defendants were invited to come into that 
compromise, but declined to do so. They said 
that the plaintiffs must act as uninsured, and that 
they, the defendants, did not admit that the ship 
was a constructive total loss. On the 12th Feb. 
1914 the plaintiffs, by their solicitors, wrote to 
the defendants a letter in the plainest terms to 
the effect that they had satisfied themselves that 
the vessel was in fact a constructive total loss, 
and that a settlement at 6 6  per cent, was very 
beneficial to the underwriters; and asking the 
defendants to come into the compromise, and 
stating that, if they did not do so, the plaintiffs 
would then prosecute their action against the 
defendants, claiming a constructive total loss on 
the reinsurance polices strictly in accordance with 
their full rights on the policies, which they said 
entitled them to claim 1 0 0  per cent, on establish
ing in fact that there was a constructive total 
loss. The defendants adhered to the position 
which they had taken up, and refused to admit 
that the vessel was a constructive total loss. 
Thereupon the plaintiffs paid the 6 6  per cent., 
and now sue the defendants on the reinsurance 
policies.

In  this action they have proved that there 
was in fact a constructive total loss : and upon 
that there is now no dispute. The question is 
whether the plaintiffs are entitled to 1 0 0  per 
cent, or 6 6  per cent, against the defendants. The 
learned judge has decided this in favour of the 
plaintiffs, holding that they are entitled to 
recover 100 per cent. The question is whether 
this is right.

On the one side it  is said that a contract of 
reinsurance is a contract of indemnity, and that 
it  is a contract of indemnity only ; that the plain
tiffs have in fact only had to pay 6 6  per cent, and 
cannot recover more against the defendants. On 
the other side, it  is contended that the defendants 
were offered an opportunity of coming into the 
compromise; that they refused to do so, alleging 
that they were liable for nothing, because (as 
they contended) there was not a construc
tive total loss ; whereupon (it is contended) they 
cannot now have the benefit of the compromise, 
which was obtained not in any way for them, but 
as a compromise of the question of constructive 
total loss, which has now been determined against 
them.

A  contract of insurance and a contract of re
insurance are independent of each other. But a 
contract of reinsurance is a contract which 
insures the thing originally insured—namely, 
the ship. The reinsurer has an insurable interest 
in the ship by virtue of his original contract of 
insurance. The thing insured, however, is the 
ship, and not the interest of the reinsurer in 
the ship by reason of his contract of insurance 
upon the ship.

In  Uzie lli and Co. v. Boston M arine  Insurance 
Company (5 Asp. Mar. Law Gas. 405 ; 52 L. T. 
Rep. 787 ; 15 Q. B. Div. 11), a case I  find it 
very difficult to understand, the Court of 
Appeal affirmed that by reason of the total loss 
which had occurred, the original underwriter was 
entitled to recover from the reinsuring under
writer up to 1 0 0 0 J., being 1 0 0  per cent, upon the 
amount named in the policy of reinsurance, not
withstanding that the original underwriter had

settled with the owners for 8 8  per cent. The 
judgment of Sir Baliol Brett, M.R. goes to, first, 
a decision that no more than the 1000Z. could 
be recovered, because, although the reinsurers 
had an insurable interest exceeding their share in 
the value of the ship by reason of the sue and 
labour clause, yet the policy of reinsurance was 
only for 1 0 0 0 i., and they could recover no more; 
and, secondly, that the sue and labour clause was 
not available for the benefit of the reinsurers. 
He left the first point at a stage at which he 
seems to have assumed that up to the 1000Z. the 
reinsurers could recover without saying why; 
and then upon the second point he went on to 
hold that they could not recover more. I  cannot 
find that he gives any reason why the difference 
between the 8 8  per cent, and the 1 0 0  per cent, 
could be recovered. Cotton, L.J. says it is true :
“ They are liable to this extent ”—that is 1000Z.-—
“ by reason of the total loss which has occurred ” ; 
but I  cannot find any reasoning which leads to 
this conclusion. His reasoning seems to be only 
a summary of that of the Master of the Rolls. 
Bindley, L .J .’s judgment is rested upon “ pay as 
may be paid thereon.” I  cannot think that this 
case is an authority for the proposition that upon 
a contract of reinsurance there can be recovered 
more than an indemnity—that the reinsurer can 
make a profit out of the reinsurance.

In  Castellain v. Preston (49 L. T. Rep. 29; 
11 Q. B. Div. 380) I  find a principle laid down 
in tne following passages: “ The contract of 
insurance contained in a marine or fire policy is 
a contract of indemnity, and of indemnity only, 
and this contract means that the assured, in case 
of a loss against which the policy has been 
made, shall be fully indemnified, but shall 
never be more than fully indemnified ” : per 
Brett, L.J., at p. 386. “ I f  there is a money 
or any other benefit received which ought 
to be taken into account in diminishing the 
loss, or in ascertaining what the real loss 
is against which the contract of indemnity 19 

given, the indemnifier ought to be allowed to take 
advantage of it' in order to calculate what the real 
loss is ” : (per Cotton, L.J., at p. 395). “ Only 
those can recover who have an insurable interest, 
and they can recover only to the extent to which 
that insurable interest is damaged by the loss. I n 
the course of the argument it has been sought to 
establish a distinction between a fire policy a11“ 
a marine policy. I t  has been urged that a n’-® 
policy is not quite a contract of indemnity, ana 
that the assured can get something more than 
what he has lost. I t  seems to me that there is no 
justification in authority, and I  can see n 
foundation in reason, for any suggestion of tba 
kind” : (per Bowen, L.J., at p. 397).

In  B urnand  v. Rodocanachi (4 Asp. Mar. La 
Gas. 576; 47 L. T. Rep. 277; 7 App. p aS; 
333, at p. 339) I  find Lord Blackburn saying- 
“ The general rule of law (and it is o b v io n  
justice) is that where there is a eontrac 
of indemnity (it matters not whether it i® , 
marine policy or a policy against fire or lao > 
or any other contract of indemnity) 
a loss happens, anything which reduces 
diminishes that loss reduces or diminishes t 
amount which the indemnifier is bound to 
and if the indemnifier has already paid it, then, 
anything which diminishes the loss comes U* 
the hands of the person to whom he has paid it>
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becomes an equity that the person who has 
already paid the full indemnity is entitled to be 
recouped by having that amount back.” 
mi? 11 bbese Pas8 ag0 s I  find a principle stated. 
I  he use of all authorities is to ascertain from them 
the legal principles which they affirm. In  U zie lli 
e . Boston M arine  Insurance Company {sup.), 
having read the case more than once, I  cannot 
find a principle. I  must guide myself, therefore, 
by Castella in  v. Preston (sup.) rather than by 
Uzielli v. Boston M arine  Insurance Company 
ysup.). Bailhache, J. rested his judgment 
npon the proposition that the indemnity 
afforded by reinsurance is against liability, and 
not against discharge of liability. I  am, not able 
to assent to this proposition, if  it  means, as by 
the context it  must have meant, that if the 
«ability be discharged by payment of a less 
amount, the assured by reinsurance can recover 
against the reinsuring underwriter the amount of 

© liability, although exceeding the amount paid 
tor its discharge.

There are cases such as Be Eddystone 
M arine  Insurance Company (7 Asp. Mar. Law 
a i '  J« 7; 6 6  L - T ' ReP- 70; (1892) 2 Oh. 423) 
“hd Be The Law  Ouarantee T rust and Acci- 
gent Society (111 L. T. Rep. 817; (1914) 2 Ch. 

t 7 ) ,  in which it would seem, until they are 
turther considered, that the assured by way of 
©insurance is recovering more than the amount 
® «as to pay on the original insurance. They 

q!.® cases, however, in which the assured by way 
bankruptcy or liquidation seems to discharge 

ts liability by payment of a dividend to the 
tiginal assured. This, however, is not the fact. 
°tw ithstanding the payment of a dividend, the 

f bifity to the full extent remains; and out of 
urther assets, if any, it must in law be dia- 

r»n j ' When the estate pays only 1 0 s. in the 
pound, and recovers 2 0 *. in the pound, it is not 
0„”° veribg in excess of a sum for which it has 
cn^!Pr0miBed ite liability. The liability is not 
li r.P I°® lsed at less than 20s. in the pound. The 
rep 1 *s atm 1« bhe pound, and the right to 
Wt,;?Ter. a like sum against the reinsuring under- 
jj, , ls an asset of the estate ; and its proceeds 
liQn. / o  according to the law of bankruptcy or 

j  ‘nation to all the creditors in administration, 
the bo bave to come to the conclusion that
^ith fiTen^an ŝ’ wbo w°uld have nothing to do 
the K 6  compromise, are nevertheless entitled to 
maH„6ne, , oi' it- But it seems to me that as 
in an a. ° f Iegal right the Plaintiffs cannot, even 
of ii* “ a state of facts as this, make a profit out 
that insurance. For these reasons I  think 
are h 6  aPPeal must be allowed. The plaintiffs 
fiece“° Wr r> entitled to indemnity, and this is not 
®ntitl y oonfined to the 6 6  per cent. They are 
tc ¡ d to  such further sum, if any, as is required
Install an. indetnnity- The costa, for
bein'- u0’ , obtaining the compromise at 6 6  per 
he r,re ° Ulf  be added to the 6 6  Per cent- I  shall 
to thePared to bear anytbing that may be said as 
What o Proper terms of an inquiry to ascertain 

^  such further sum should be. 
two L.J.— This action was brought on

CIe,s ° f  reinsurance on the steamship 
againot' ,va aed at 20.500Z. The policies were 
afid »a tQta or constructive total loss only,
Salva»o warranted free from all average and “ge Jossaa T ts  ___ifis u i- ‘oases. The plaintiffs were original 

8 of the K a tin a  to the extent of 15001, the

valuation being the same as in the reinsurance 
policies. This original policy was an f.p.a. 
policy, but included collision damage. The 
leinsurance policies were 850Z. and 650Z. on hull 
and machinery, 20,5001. or v.o.p., meaning value 
original policy, being a reinsurance against the 
risk of total and (or) constructive total loss only, 
warranted free from all average and salvage 
charges. They did not contain the words “ to 
pay as may be paid thereon.”

The K a tin a  was stranded and suffered severe 
damage, and the owners gave notice of abandon
ment to the underwriters, who did not accept it, 
but agreed to treat the matter as if a writ had 
been issued. The K a tin a  was eventually got 
off and taken to a place of safety. I t  then 
appeared that it  was a doubtful point whether 
the vessel was a constructive total loss or 
not; and, as neither party was clear on 
the point, they entered into negotiations, the 
result of which was that an agreement was come 
to between the owners and the underwriters by 
which the former agreed to accept 6 6  per cent, of 
the total claim. The defendants were asked to 
agree to this compromise, but they refused to do 
so on the ground that they considered there was 
ho constructive total loss. The plaintiffs, in 
consequence of the defendants’ action, declined at 
first to join the other underwriters in the com
promise, and the owners sued them. The 
plaintiffs settled the action upon the terms of 
paying 6 6  per cent, and the owners’ costs; and 
they then sued the defendants, claiming, as they 
had intimated that they would, 1 0 0  per cent, of the 
total loss. The defendants contested the claim 
on the ground that there was no constructive 
total loss; and also denied that the plaintiffs 
were entitled to recover for a total loss, as they 
were not liable and had not paid on that basis. 
The question of constructive total loss was 
decided against the defendants by Bailhache, J., 
and they accept that part of his decision, but 
they appeal against so much of it  as decides that 
they are liable to pay 1 0 0  per cent, of the loss.

There is no direct authority on the subject, and 
the question does not often arise, because the 
reinsurers generally join in the compromise; but 
in this case they decided to try to escape liability 
altogether, on the ground of there being no con
structive total loss, and if they failed on that 
ground, to claim the benefit of the compromise in 
which they refused to join. Bailhache, J. has 
decided that they cannot claim this benefit, and 
the question is whether thiB conclusion is in 
accordance with the principles of marine 
insurance.

A contract of marine insurance is a contract of 
indemnity, and a contract of reinsurance is also 
a contract of indemnity, though it is a contract 
independent of the original contract of insurance, 
and so not within the third party rules relating 
to indemnity decided in Nelson v. Empress 
Assurance Corporation (10 Asp. Mar. Law Gas. 
6 8  ; 93 L. T. Rep. 60 ; (1905) 2 K . B. 281). Bail
hache, J. accepts the principle that a contract 
of reinsurance is a contract of indemnity; but he 
says that it is a contract of indemnity against 
liability ; and that he sees no more reason why a 
reinsurer should pay less by reason of a compro
mise made with the assured for the benefit of the 
original assured and not of the insurer, than in the 
case where the original underwriter becomes bank-



88 MARITIME LAW CASES.

Ct . op A pp .J B r it is h  D o m in io n s  Ge n e r a l  I nsurance  Co. L im . v . D u d e r . [Ct . op A pp .

rupt and pays a small dividend or n„ .d  The 
reference in these last words is Re Eddystone 
M arine  Insurance Company (sup.) ; and Re Law  
Guarantee T rust and Accident Society (sup.). I t  
does not seem to me that those cases stand at all 
on the same footing as this. They proceed on 
the ground that the reinsurer has to »ay the 
original insurer his liability, whether he has dis
charged it or not; and that it  is immaterial to 
him what the original insurer does with the 
money. But there is no diminution of the liability ; 
the original insurer though bankrupt is still 
liable for the full amount; if assets were to come 
in in time he could be made to pay ; and even in 
bis insolvent state, if the creditor could get judg
ment, he could, be made to pay this particular 
creditor, if it  were not for the bankruptcy 
laws, which compel an equal distribution of his 
assets.

In  this case there is an actual diminution of the 
liability ; and the plaintiffs could never be called 
upon to pay more than 6 6  per cent. The case of 
TJzielli v. Boston M arine  Insurance Company 
(sup.) was also relied upon by the plaintiffs. The 
case is very hard to understand, and does not 
decide the point in this case. The plaintiffs there 
had paid 8 8  per cent, for a total less, and 24 per 
cent, for suing and labouring; and Mathew, J. 
had given judgment against the defendants for 
112 per cent. The Court of Appeal held that the 
suing and labouring clause did not apply to that 
reinsurance, and gave judgment for 1 0 0  per cent. 
The judgment of the Master of the Rolls does not, 
in my opinion, touch this point; that of Lindley, 
L.J. seems to me to proceed upon the words “ to 
pay as may be paid thereon,” which are not in this 
policy; and the only difficulty is caused by the 
passage in the judgment of Cotton, L .J .: “ As to 
the second point, I  agree that the policy is a 
contract of insurance upon the ship; it is a 
reinsurance upon the policy issued by the French 
Company to pay as they shall pay, but to cover a 
total loss only. The insurance is effected by 
those who are not owners, but by those who are 
liable in respect of tbe ship. That is the extent 
of the defendants’ liabilities P The original 
insurers are liable in respect of the loss of the 
ship ; but the defendants’ liability on the policy 
is limited to the extent of 1 0 0 0 Z., and that is 
all which they can be properly called upon to 
pay on the policy. They are liable to this extent 
by reason of the total loss which has occurred.” 
I f  this means that on the happening of a total 
loss the reinsurers are liable irrrespective of 
whether the original underwriters are liable or 
not, it is, I  think, inconsistent with the doctrine 
that they only indemnify the original insurers 
against their liability; and if it  only means that 
they are liable to the extent of the original 
insurers’ liability, it  does not deal with the question 
whether a diminution of that liability enures for 
the benefit of the reinsurers. I t  is to be noticed 
that in that case the original insurers had in fact 
paid more than the 1 0 0  per cent., and the 
court does not make it very clear why they gave 
judgment for more than 8 8  per cent. The 
judgment of Cotton, L.J. seems rather to treat 
the policy there as a valued policy, and it was 
contended before us that the policies in this case 
were valued policies, valuing the plaintiffs’ interest 
at 8501. and 6502., and that, therefore, as soon as 
a total loss happened, 8501. and 6501. immediately

became payable. I  do not think this is so. I  
think they are insurances of 8501. and 6501. on 
the plaintiffs’ interest in a ship valued at a certain 
sum, not insurances on a valuation of the plain
tiffs’ interest. As the policies are in respect of 
total loss only on a valued ship, the effect under 
ordinary circumstances is the same as a valued 
policy, because the original insurer is liable for 
the whole amount or none ; but this does not seem 
to me to make them valued so as to exclude a con
sideration of the real amount of the plaintiffs’ 
liability.

I  think these policies are subject to the prin
ciples stated in Castellain v. Preston (sup.) where 
Brett, M.R. says: “ I  go further and hold that if 
a right of action in the assured has been satisfied, 
and the loss has been thereby diminished, then, 
although there never was nor could be any right 
of action into which tbe insurer could be subro
gated, it would be contrary to the doctrine of 
subrogation to say that tbe loss is not to be 
diminished as between the assured and the insurer 
by reason of the satisfaction of that right.” And 
BoweD, L.J. says (ib., at pp. 401, 402) : “ Then 
what is the principle which must be applied? I t  
is a corollary of the great law of indemnity, and 
is to the following effect : That a person 
who wishes to recover for and is paid by 
the insurers as for a total loss, cannot take 
with both hands. I f  he has a means of 
diminishing the loss, the result of the use of 
those means belongs to the underwriters. I f  
he does diminish the loss he must account 
for the diminution to the underwriters” ; and in 
B urnand  v. Rodocanachi (sup.], per Lord Black
burn. I t  is true that these cases were not con
cerned with reinsurance, but the principle of 
indemnity applies to it as much as to original 
insurance. Here the plaintiffs have obtained a 
diminution of their liability by compromise, and 
it seems to me they come within the principles 
stated by Brett, M.R. and Bowen, L  J. in Castel
la in  v. Preston (sup.), just as much as if some 
actual thing diminishing the loss had come into 
their hands, as mentioned by Lord Blackburn.

I  think, therefore, that the plaintiffs are not 
entitled to recover 1 0 0  per cent, and that the 
defendants are entitled to the benefit of the com
promise. I  do not think it very material 
whether it be put on the ground that the plaintiffs’ 
liability was reduced by agreement, and that 
they, therefore, never became liable for more than 
6 6  per cent., or on the ground that their legal 
liability was 1 0 0  per cent., but by virtue of- an 
agreement with tbe shipowners they only paid 
6 6  per cent., and that the reinsurers by sub
rogation became entitled to the benefit of that 
agreement.

I  do not, however, think that they are entitled 
to take the benefit and refuse to contribute to the 
expense of obtaining it. We were told that there 
were expenses incurred in obtaining the compro
mise, but were not told what they were. Nelson v. 
Empress Assurance Corporation (sup.) shows that 
they are not to be measured in the same way aS 
costs of a third party under Order X V I ,  r. 4 8  ; 
and, indeed, in this case it is not clear that th0 

costs of the action brought against the plaintiff8 

by the shipowners were expenses of ob ainloff 
the compromise, as it seems that the plaintiff8 

might have secured the same terms without an 
action.



MAEITIME LAW GASES.
Ct . of A pp .] B r it is h  D o m in io n s  Ge n e r a l

There must, therefore, be an inquiry aB to the 
expenses of obtaining the compromise, unless the 
parties come to an agreement about them.

Ba h ™ ,  L.J.—The only question raised by 
this appeal is whether the respondents are 
entitled to recover from the appellants the whole, 
or only portion, of the amounts of two policies of 
reinsurance both dated the 23rd Jan. 1913.

The only facts which need be stated are as 
follows : “ The respondents were original insurers 
to the extent of 15001. under a time policy dated 
the 31st Dec. 1912 on the hull and machinery of 
fhe steamship K a tin a , valued at 20,5001. The 
respondents reinsured the risk with the appellants 
in so far as it  related to total and/or constructive 
total loss by the two policies above referred to, 
one being for 8501. and the other for 6501. In  
may 1913 the K a tin a  was stranded, and the 
original assured claimed as against the respon
dents that she was a constructive total loss. The 
respondents refused to admit the claim, and 
ultimately the assured commenced an action, 
■the matter was then compromised, the assured 
agreeing to accept 6 6  per cent, of the claim in 
full discharge of the respondents’ liability in 
respect of a constructive total loss and salvage 
charges. The respondents had asked the 
aPpellants to join in the compromise, or at any 
rate to be bound by it. This the appellants 
refused to do, and as they persisted in the view 
hat the vessel was not a constructive total loss, 

Present action was commenced. Bailhache,
• found that the vessel was a constructive total 

oss, and he accepted the respondents’ contention 
Jhat they were entitled to the full amount of the 
Policy moneys, and he gave judgment for that 
a>aount (less certain allowances with regard to 
"hich no question arises). The appellants con- 
ended, and now contend, that they are liable 
niy for the amount which the respondents, as a 
esult of the compromise, actually paid to the 

0r,ginal assured.
» respondents’ counsel complained bitterly 

m®. conduct of the appellants in refusing to 
t? ® 0  into the compromise; and he pointed out 
toat as a result not only had the respondents 
th ac?ePk the compromise at their own risk, but 
ah?y to bring the present action at consider- 

e cost to themselves in order to establish as 
gainst the appellants the facts that the vessel 

nor a constructive total loss. I t  would be most 
be H'h be contended, that the appellants should 

allowed any benefit where they had so un- 
buas?nably refused to shoulder any portion of the 
e v i l 0' • ■Fro!n a business point of view I  quite 
^juipathise with the complaint, but I  am unablo 
demVe ^  ^be legal effect for which the respon- 
s ™ contend, or which Bailhache, J. appears to 

“re extent to have attributed to it. 
s in lv fo p in io n , it is not possible, without losing 
law iAllogctber of the root principle of insurance 
ind taa{' the contract of insurance is a contract of 
thafIf i l**;y> bo accept the respondents’ contention 
and i ey are entitled to ignore the compromise, 
p0jj . aini the full amount of the reinsurance 
tfi, ^  bnd the rule laid down in very plain 
c a « „ \by Hord Blackburn in B urnand  v. Itodo- 
law He says: “ The general rule of
is a aQd it is obvious justice) is that where there 
it ¡„contract of indemnity (it matters not whether 
land a maiane Policy, or a policy against fire on 

> or any other contract of indemnity) and 
V°L. X I I I . ,  N . S.
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a . l?s.s happens, anything which reduces or 
diminishes that loss reduces or diminishes the 
amount which the indemnifier is bound to pay; 
and if the indemnifier has already paid it, then if 
anything which diminishes the loss comes into the 
hands of the persons to whom he has paid it, it 
becomes an equity that the person who has already 
paid the full indemnity is entitled to be recouped 
by having that amount back.’’

Bailhache, J. founds his judgment in the 
present case mainly upon two considerations. 
First, that the respondents bought the compro
mise, as he expressed it, and under the circum
stances bought it for their own advantage, and 
not for the joint benefit of themselves and of the 
appellants, and consequently that the appellants 
are not entitled to any benefit from i t ; secondly, 
that the contract of reinsurance is a contract of 
indemnity against liability, and not against dis
charge of liability. There is, no doubt, truth in 
both propositions, but, with respect to the learned 
judge,the propositions are only partially true. I f  
the simile of a purchase is employed because a 
price was paid, it cannot, I  think, be denied that 
it is a kind of purchase which does not put the 
purchaser into the shoes of the vendor so as to 
enable him to taka advantage of the vendor’s 
contract and to sue on it. In  speaking of the 
contract of reinsurance as an indemnity against 
liability, and not against the discharge of 
liability, no account is taken of the fact that in 
the present case, before the liability was dis
charged, it was reduced in amount by agreement 
between the parties. In  discussing the rights of 
these parties, I  think that it is useful to consider 
what the position would be in a case where a 
reinsurer pays the original underwriter the full 
amount of his liability, and the latter, by some 
compromise with the original assured, afterwards 
reduces his liability to a less sum than he had 
received from his reinsurer. In  such a case, upon 
the authority of such cases as Castellain v. 
Preston {sup.), in my opinion the reinsurer would 
be entitled by the doctrine of subrogation to be 
paid back the difference between what he had 
paid to the original underwriter and what the 
latter paid to his assured, and this because the 
contract of reinsurance is a contract of indemnity 
which in the case referred to can only be 
given effect to by invoking the aid of the 
doctrine of subrogation. I n  my opinion, unless 
there is something special in the present contract 
excluding the operation of the principle of in
demnity, the same result must follow whether the 
compromise precedes or follows the payment by 
the reinsurer ; and the conduct of the reinsurer, 
however unreasonable, with reference to the com
promise, cannot, in my opinion, alter the 
character of the contract into which the parties 
originally entered.

I t  was contended for the respondents that in 
the present case the contract was a special one. 
I t  was said that the policy was a valued policy, 
and there having been a constructive total loss of 
the vessel the subject-matter of the insurance, the 
appellants must pay their agreed proportion of 
the agreed value of the vessel. I  do not agree 
with this contention. I t  is true that as between 
the respondents and the original assured the 
value of the subject-matter of the insurance was 
agreed, and it is also true that as between the 
respondents and the appellants the latter had

N
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agreed to reinsure a certain proportion of the 
former’s liability in respect of that agreed value; 
but that does not, in my opinion, in the events 
which happened, exclude the principle of 
indemnity. The effect of the compromise may 
be variously stated. I t  may be said that the 
claim of the original assured having been com
promised, there was no payment by the original 
assured of any agreed fixed proportion of the 
agreed value. I t  may perhaps be said that the 
result of what happened was that a lower value 
was substituted for the one originally inserted in 
the policy, or that the original liability was 
reduced by agreement. Whatever view is taken 
of the compromise, the respondents cannot, in my 
opinion, after the compromise, successfully con
tend that the reinsurance policies were valued 
policies in the sense that the respondents’ claim 
was “ conclusively quantified,” to use Mr. W right’s 
phrase, in the policies merely because it was 
established that the vessel, the value of which 
was agreed, was a constructive total loss. To 
use the language of Lord Selborne in B urnand  v. 
Rodocanachi (sup.), the law does not justify the 
use of the estoppel founded upon the valuation 
for any such purpose.

No case was cited to us which, in my 
opinion, supported the respondents’ conten
tion. Mackenzie v. W hitw orth  (2 Asp. Ma.'. Law 
Cas. 490; 33 L. T. Rep. 655; 1 Ex. Div. 36) 
was cited to us for the respondents as sup
porting their contention. I  do not so read 
that case. So far as it  has any bearing 
upon the question, I  think that it  tells against 
the respondents. In  that case the question was 
whether in a policy which was really a policy of 
reinsurance, though not so expressed, the descrip
tion of the subject-matter of the insurance was 
sufficient. The description was “ on goods ” 
merely, the goods being cotton shipped by a New 
Orleans firm of Tatman and Co., insured by New 
York underwriters, and reinsured by them with 
the defendants. Blackburn, J., as he then was, 
speaks of the interest of the original insurer in 
these words. He says: “ The assured here had 
a direct interest in the safe arrival of the cotton.
. . . I t  was, though not a property in the
cotton, an interest in the cotton created and 
evidenced by a binding legal contract between 
them and the owners of that cotton ; and if the 
mode in which they acquired that interest had 
been stated in the policy, it  would have in no way 
altered the effect of the defendants’ contract, 
which would still have remained a contract to 
indemnify against all damage sustained by the 
cotton in consequence of any of the perils 
insured against.” I t  is plain, from what the 
learned judge said, that he was dealing with 
a case in which the original assured had been 
called upon to pay the full amount of the damage 
sustained, and the point which is raised in this 
appeal was not therefore before the court. The 
language of the learned judge is, in my opinion, 
important as indicating the nature of the interest 
of the respondents, and the character of the con
tract of reinsurance.

U zie lli v. Boston M arine  Insurance Company 
(sup.) was referred to and relied on. I t  is 
generally accepted that this case on some points is 
very difficult of explanation. So far as it can be 
regarded as any authority in the present case, I  
think it is important to consider the arguments

presented to the court. The underwriters, who 
were reinsured by the plaintiffs, compromised the 
claim of the original assured at 8 8  per cent., but 
a considerable sum had been expended in getting 
the vessel off. The plaintiffs thereupon, as stated 
in the report, became liable as reinsurers to pay 
their proportion of the 8 8  per cent., and a propor
tion of the expenses, less the proceeds of the sale, 
which sums altogether amounted to a loss of 
112 per cent. Mathew, J. held that there had 
been a constructive total loss, and that the under
writers had expended more than 1 0 0  per cent, in 
the efforts to save the vessel, and he gave judg
ment for the full 1 1 2  per cent,, although the 
policy was a policy for 1000Z. only. Upon the 
appeal the defendants contended that their 
liability ought to be limited to the 8 8  per cent., 
and that they ought not to be held liable under 
the sue and labour clause. The plaintiffs con
tended that by the terms of the policy the defen
dants were liable to pay what the plaintiffs were 
liable to pay under the sue and labour clause. 
The point which is taken in the present case was 
not taken in that case. On the contrary, it 
appears to me to have been assumed that but for 
the point under the sue and labour clause the 
claim would have been limited to the 8 8  per cent. 
The Master of the Rolls deals with the question 
in this way. He says that the interest of the 
plaintiffs as reinsurers is the loss which they 
might or would suffer under the policy upon 
which they themselves were liable. He points 
out that this loss might he more than the 
share in the full value of the ship, because 
of the liability under the sue and labour clause, 
and though he holds that the claim must be 
limited to the amount of the policy— viz., 1000Z.— 
he apparently treats the 1 2  percent,, representing 
the difference between the 8 8  per cent, and the 
1 0 0  per cent., as recoverable because of the posi
tion of the plaintiffs under the policy upon which 
they were themselves liable, and the terms of the 
policy under which the plaintiffs were claiming 
from the defendants. I  share the difficulty 
experienced by other judges more experienced in 
these matters than myself, in finding a satis
factory explanation of why the 1 2  per cent, was 
allowed: (see per Bigham, J. in Western Assur
ance Company o f Toronto v. Poole, 9 Asp. Mar. 
Law Cas. 390; 8 8  L. T. Rep. 362 ; (1903) 1 K . B- 
376, at pp. 386-388). But, on the other hand, I  
do not find any trace of the point which we have 
to decide in this appeal having been taken, or of 
any intention on the part of the court to decide it.

A third case that was relied on was Nelson 
v. Empress Assurance Corporation (sup.). That 
case turned upon the question whether the 
third party procedure should be applied as 
between an original insurer and his reinsurer. 
The Court of Appeal decided that it  ought 
not to be applied in the particular case before 
it, Mathew, L.J. observing that the attempt to 
apply the third party procedure was quite a 
novel departure which would lead to great incon
venience owing to the two contracts being inde
pendent contracts often covering different risks, 
and he said that he was not prepared to create a 
precedent. I t  is true that he said also that the 
contract of reinsurance could not be treated as a 
contract of indemnity within the meaning 
Order X V I., r. 48. I t  seems clear from what 
immediately follows this statement in the judg-
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fflent, that the Lord Justice had not the present 
case in his mind when he made the statement; 
and even if the statement be accepted as correct 
m the narrow sense in which it was used, I  do not 
think that it is any authority in support of the 
respondents’ contention. I  need not refer in 
detail to Re Law  Guarantee T rust and Accident 
Society ; L iverpool Mortgage Company’s case 
(*up.), which proceeded, in my opinion, upon 
an entirely different principle, and I  see no 
reason at all to suppose that Scrutton, J. had 
the point which we are considering in his mind 
when he used the language to which we have 
referred.

The conclusion to which I  have come is that 
the present case is covered entirely by the prin
ciples laid down in the judgment in Castella in  v. 
Preston (sup.), and that the present appeal should 
he allowed. . , „  ,

Appeal allowed.

Solic ito rs fo r  the plaintifEs, Parker, G arrett, 
and Co.

Solic ito rs fo r  the defendants, Thomas Cooper 
and Co.

HIGH COURT OF JUSTICE.

K IN G ’S B E N C H  D IV IS IO N .
M arch  10 and 12,1915.

(Before Sa n k e y , J.)
H appe  v .  M anasseh . (a)

Sale o f goods— C.i.f. contract— Payment aga inst 
shipp ing documents—M ora to rium — Effect o f— 
Postponement o f Payments Act, 1914 (4 & 5 
Geo. 5, c. 1 1 ).

Phe m oratorium  provided by the proclam ation  
under the Postponement o f Payments Act 1914 
has no application to a c . if .  contract.

Co m m er c ial  Court. 
potion tried by Sankey, J.

..The plaintiff's claim was for damages for 
alleged breach of contract.

M aurice H il l ,  K.C. and M orton S m ith  appeared 
°r the plaintiff.

, ,P °h le r ,  K.C. and C. M . P itm a n  appeared for 
the defendant.
: Tl e tacts and arguments are sufficiently stated 
n the judgment.

Sa n k e y , J.—In  this case the plaintiff claims 
„ magcs for alleged breach of contract, and the 
t„-onht is not in dispute. The facts are con- 

med in the evidence of Mr. Wright, plaintiff’s 
.^anager, which I  accept as absolutely true, and 
On«,rta’n corresP°n<lenoe between the parties, 
tiff ]6  f^th June the defendant wrote the plain- 
tr \  fetter which contained the terms of the con- 

act in the following words:
0p. °°ufirm the sale to you of five chests of Patna 
(jp .tn at 1171. per ohest net, shipment from Calcutta 

1914, payment cash against documents upon 
r va* of steamer.

the i? Reamer duly sailed from Calcutta, and upon 
j  14th Aug. defendant wrote to the plaintiff:

Pat 1° aen<f you the statement of the five chests of 
....01 opium ex steamship Nore. I  have reoeived in*

Reported by L eonard 0. T homab, Esq., Barriiiter-at-Law.

formation tha t the steamer expects to  arrive in  port on 
Monday afternoon next. Shipping documents w ill 
therefore be tendered to you for payment on Monday 
next.

The reply to that was on the 15th Aug., when 
the plaintiff wrote:

In  reply to  yours of the 14th Aug., we beg to inform  
you, under the proclamation of moratorium, we desire 
to  postpone payment for one calendar month, or less, at 
our option.

Nothing further was done till the 20th Oct., 
when the plaintiff telephoned to the defendant 
and asked for delivery of two chests of the opium, 
and in reply a message was received that he must 
take the lot— the five chests—or none.

The plaintiff followed up that telephone con
versation of the 20th Oct. by a letter of the 
21st O ct, in which he says to the defendant:

Please give bearer statement and warrants on 
delivery order for the five cheBts of opium ; date of 
contract, June 12, 1914.

To that request the defendant made no reply, 
and in consequence Mr. Wright went to the 
defendant’s office and asked for the five chests of 
opium. The defendant at that time refused to 
deliver, repudiated the contract, and in conse
quence Mr. W right went back and informed his 
employer, who bought two chests, of which he 
had urgent need, that same afternoon. And he 
wrote:

Seeing you have failed to deliver the parcel of opium, 
payment against same having been legally postponed 
under the proclamation of moratorium, we hereby give 
you notice tha t we shall cover ourselves against this 
oontract in  the open market and shall hold you 
responsible for any loss.

Very soon after that there was another tele
phone communication between plaintiff and 
defendant, and defendant wrote later the same 
afternoon, having received the letter I  have just 
read, in the following terms:

In  reply to  yours of even date, I  send you per bearer 
statement for above amounting to 5921. I4s. 8d. 
W arrants fo r the five ohests are in  my office, and w ill 
be handed to yon in  exchange fo r payment of cash, 
which please send at once.

Plaintiff wrote a letter in reply saying that 
that offer was too late, that he had already 
bought against defendant, and on the 26th Oct. 
defendant wrote:

W ith  reference to your claim for delivery of the 
above and my tender of same w ith in a few hours, I  
regret yon have not paid fo r and taken delivery of the 
goods, and I  give you notice that Hnless you do bo 
w ith in  tw enty-four hours from  now I  shall dispose of 
the goods and hold you responsible fo r a ll loss and 
damage suffered.

On those facts Mr. Hohler contends : (1) That 
the moratorium does not apply to a c.i.f, contract. 
(2) That the plaintiff having repudiated his agree
ment by refusing to pay against the documents 
the defendant became excused from performing 
his part of the contract.

As to the first point: This is a pure question 
of law. The nature of such a contract is fully 
discussed and decided in the judgment of 
Kennedy, L.J. in R idde ll Brothers v. E. Clemens 
Horst and Co. (12 Asp. Mar. Law Cas. 1; 104 
L. T. Rep. 577 ; (1911) 1 K . B. 934), which 
received the express approval of the House of 
Lords. Beyond that the evidence in this par-
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ticular case satisfies me that it was the duty of 
the defendant under the contract to tender the 
documents in question to the plaintiff. The 
plaintiff, however, is not entitled to have the 
documents except upon the terms of payment. I t  
would be impossible for him to say that he was 
entitled to the documents but could postpone the 
payment. I t  is the payment which entitles him 
to the documents.

In  my view the moratorium proclamation does 
not apply to such contracts; it only applies where 
the payment is a naked one, and not to cases 
where there is a stipulation that to obtain docu
ments of title the purchaser must perform the 
condition precedent of payment. To hold other
wise would lead to the most startling results. 
The duty of the vendor ends upon his tender of 
the documents, but if the purchaser is entitled to 
postpone payment the effect would be to place 
upon the vendor the obligation to pay landing and 
warehouse charges, which are no part of his con
tract and cannot, as I  think, be placed upon him 
by the moratorium proclamation.

I t  was said in the course of argument that the 
vendor would have a lien on the goods for the 
landing and warehouse charges. This I  doubt, 
but if the goods were of a perishable nature the 
value of such a lien might be worthless, and this 
again shows that such an agreement is not within 
the moratorium proclamation, which was merely 
to postpone payments and not to alter contracts.

Further, part of the c.i.f. rate is for maritime 
freight, which is expressly excluded from the 
operation of the moratorium, and although I  
think that the words of the proclamation are 
very wide, in my view they refer to payments in 
respect of contracts already performed by one 
party and not to payments which are conditions 
precedent to the fulfilment of a contract by the 
other party. I  therefore am of opinion that the 
moratorium proclamation does not apply to a c.i.f. 
contract.

I  now come to the second point. As already 
stated, the evidence is that under such an agree
ment payment would not be due till tender of the 
documents by the defendant. The defendant 
never did tender the documents, but, on the con
trary, refused to complete on the 23rd Oct. Mr. 
Ho’nler asks me to find either: (1) Plaintiff dis
pensed with such a tender, or (2 ) announced his 
intention of repudiating before the defendant had 
had an opportunity of tendering. For this he 
relies on the plaintiff’s letter of the 1st Aug. I  
do not so read that letter. I t  appears to me that 
so far from being an intimation by the plaintiff 
that he intends to repudiate, it  is just the 
reverse.

I t  is at the most a request for postponement or 
an announcement of plaintiff’s desire to rely 
upon an alleged right under the moratorium pro
clamation. In  any event it is not such an act as 
entitles the defendant to treat it as a repudiation 
of the contract, or as an excuse for him not 
tendering the documents. Nor, indeed, did the 
defendant so regard it or so treat it, for on the 
23rd Oct. he regarded and treated the contract 
as still existing, and was willing—though too late 
—to fulfil his part of it.

I t  is said that the effect of this will be to place 
the landing and warehouse charges upon the 
shoulders of the defendant in this case. I  do not 
agree to that. I  regard the case set up by the

plaintiff not as substituting a fresh contract for 
the original c.i.f.'contract, as suggested by Mr. 
Pitman, but rather as a request by the plaintiff to 
postpone the time of payment which the subse
quent conduct of the defendant showed he 
acquiesced in and granted.

Under these circumstances the defendant, in 
my view, would be entitled, as he has acted upon 
such request, to recover such charges from the 
plaintiff. For these reasons I  think the claim 
succeeds and I  must give judgment for the 
plaintiff, with costs.

Judgment for the plaintiff for 100Z. 18s. and 
costs.

Solicitors for the plaintiff, Herbert Oppenheimer 
and Nathan.

Solicitors for the defendant, Oldman, Cornwall 
and W ard Roberts.

M arch  24 and 25, 1915.
(Before B a il h a c h e , J.)

H o llan d  Gu I f Stoomvaart M a a t s c h a p p ij  
v. Watson , M unro , an d  Co. L im it e d , (a) 

Charter-party— M arine insurance— War risk “ ¡or 
charterer’s account” — Charterer’s duty to insure. 

The p la in tiffs  were the owners of a Dutch steam
ship, which ivas chartered by the defendants under 
a charter - party which provided (inter alia) 
that the owners were to pay and provide for 
insurance, that the charter-party was not to be 
construed as a demise of the ship, and that the 
owners were to remain responsible fo r insurance. 
The charter-party also contained the following 
written clause: “ War risk, i f  any required, for 
the charterers’ account. I t  is  understood and 
agreed that value fo r war risk at a ll times to be 
based on values stated in  owners’ annual policy.”  

On the 2 ls t Sept. 1914, while on a voyage from  
Portland, Oregon, to Ire land with a cargo of 
wheat, the ship was sunk by a German cruiser.

In  an action by the p la in tiffs  to recover damages for 
the defendants’ fa ilure to insure the steamer against 
war risks after having been requested by the p la in 
tiffs  to do so:

Held, that the defendants were liable, as the business 
meaning of the words “ for charterers' account” 
were that the charterers were bound to provide and 
pay for a war risk policy.

Co m m er c ial  Court.
Action tried by Bailhache, J.
The plaintiffs’ claim was to recover damages 

for the defendants’ failure to insure a Dutch 
steamship against war risks under the terms of a 
charter-party, dated the 17th Sept. 1912.

The facts and arguments are sufficiently stated 
in the written judgment.

Leek, K.C. and R. A. W righ t for the plaintiffs. 
Roche, K.C. and A. Neilson for the defendants. 
B a il h a c h e , J.—The main question in this 

action, and the only one raised at the trial before 
me, was whether the defendants were liable to the 
plaintiffs in damages for failure to insure the 
plaintiffs’ steamer M a ria  against war risks under 
the following circumstances:—

The M a ria  was sunk at sea by the German 
cruiser Karlsruhe, on the 21st Sept. 1914, while
(» ' Reported by L eonaed C T homas, Eaq., Barriater-at-Lew-
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on a voyage from Portland (Oregon) to Ireland, 
with a cargo of wheat for merchants at Belfast 
and Dublin. Her loss was not known until the 
24th Oct. The M a ria  was a Dutch steamer, and 
was, at the time of her sinking, under a five years’ 
time charter-party made between the parties to 
this action, and dated the I7th  Sept. 1912.

A t the end'of the charter-party there was this 
written clause:
War risk, if any required, for charterers’ account. 

It is understood and agreed that value for war risk 
at all times to be based on values stated in owners’ 
annual policy.

Upon this clause two principal points arose. 
First, was the obligation to insure against war 
risks upon the charterers or the owners ? Second, 
if upon the charterers, for what amount ? There 
were other subsidiary points, which I  will deal 
with as I  proceed.

The charter-party stated in clause 2 how the 
disbursements were to be borne as between owner 
and charterers, and by that clause the owners 
were to pay and provide for insurance. Clause 23 
provided that the charter-party was not to be 
construed as a demise of the steamship, and that 
owners were to remain responsible for, among 
other things, insurance.

I t  was admitted for the charterers that the 
premiums payable in respect of war risks fell upon 
them, but it  was argued that the duty of covering 
the M a ria  by a war risks policy fell upon the 
owners. In  support of this argument I  was 
referred to clauses 2 and 23, and to the obvious 
convenience of this course in view of the fact that 
the war risks policy was to protect the owners and 
not the charterers, and that the amount to be 
covered was to be based upon the value stated 
W owners’ annual policy, an amount of which the 
owners only would be aware.

I  do not think this contention is sound. I  
think the words “ W ar risk, if any required, for 
charterers’ account,” mean that the charterers are 
to provide and pay for the war risks policy.

The words “ for charterers’ account ” are a 
business form of expressing the fact that the 
charterers were to provide and pay for a war risks 
policy, just as by clause 2  the owners are to 
provide and pay for the ordinary insurance.

The word “ policy” does not occur, but it is 
common ground, and it is indeed obvious from 
the words “ if any required,” and from the whole 
clause, that the charter-party means “ war risks 
policy,” and not war risk.

I t  is not, of course, conclusive, but it  is a satis
faction to me to find that the parties understood 
their obligation in the sense in which I  have 
decided, as witness the whole correspondence 
between them. Two letters will sufficiently 
illustrate this. One is dated the 6 th Aug. 1914, 
uud is from the plaintiffs to the defendants, and

reads thus:
Considering the actual political situation, we must ask 

ôu to satisfy us that the war risk on the steamship 
■41®na is covered, or we must instruct the captain at Ms 
opal port to wait the developments. I t  is, under the 
op-'cuinstance that you are at war, probable that a cargo 
^uth destination of Belfast or Dublin will be captured.

await your reply latest in two days, and are in the 
fiantime, dear sirs, yours faithfully,

Signed for the defendants.

The other is dated the 2nd Sept. 1914 and is 
from the defendants to the plaintiffs, and the 
material parts read thus :
War risk.—We note your remarks, but as explained 

to your Mr. Kerdol, as the M a r ia is a neutral ship at 
present we cannot see any necessity to insure her 
against war risks and consequently do not propose doing 
so at present. As she is bound for Irish ports she will 
not come into the mine area of the North Sea, which 
appears to ns to constitute her only risk.
Mr. Kerdel mentioned to us that it was within the 

bounds of possibility that you might transfer this 
steamer to the English flag, and we shall be glad to 
know if you propose taking any such steps; further
more, he was going to advise us the steamer’s present 
insured value, but we have not yet reoeived this infor
mation.

In  that latter letter, the defendants ask the 
steamer’s insured value. This is required to 
enable them to effect a policy for the agreed 
amount. They did not get this information until 
the 8 th or 9th Oet. I t  was conveyed to them in a 
letter of the 5th Oct., and was said to be 30,5001. 
The material parts of that letter run thus :
We have further telegraphed you asking to insure 

the ship for war risk according to the charter. Her 
insuring value is 30,5001. There are rumours here that 
England may break onr neutrality and in that case, of 
coarse, Holland wonld be in war with England, and we 
are sorry to say that we cannot rnn this risk.

By the 9 th Oct. the M a ria  was overdue at Las 
Palmas. She had, in fact, been sunk nearly 
three weeks before that; but her loss was not 
known. Ho evidence was given on either side as 
to what premium would have been required for a 
war risks policy on the 9th Oct., but I  cannot 
assume that she would have been uninsurable, in 
fact or in a business sense.

So far, indeed, as war risks alone were con
cerned, she was not an undesirable ship to submit 
to underwriters. She was Dutch, and her cargo 
was only at worst conditionally contraband. The 
burden of proving that she was not insurable on 
the 9th Oct. lies upon the charterers; and they 
have not discharged it.

I f  the delay in letting them know the insurable 
value had increased the premium payable they 
might have had some claim against the owners. 
But they did not insure; they made no attempt 
to insure; and the point does not arise.

I t  is to be observed that by the 5th Oct. the 
plaintiffs were asking to be covered against the 
risks of a war between this country and Holland, 
and they returned to the point in a further letter 
of the 9 th Oct.

To this they were not, in my opinion, entitled, 
nor could the defendants have effected such a 
policy. The fact that they asked for too wide a 
policy does not, however, justify the defendants 
in giving them no policy at all, nor did their 
request affect the matter. The defendants were 
not minded to insure.

I t  was somewhat faintly suggested for the 
charterers that no war risks policy was required. 
I t  was said that, the ship being Dutch and the 
cargo wheat for a private buyer, the Germans had 
no right to sink her, and in doing so were acting 
as pirates and not as belligerents. I  agree that 
the clause which says “ War risk, if  any required” 
means “ if reasonably required” ; but I  do not think 
it  possible to hold that, as things were in August
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and September last, the plaintiffs’ request to be 
covered against war risk was unreasonable.

I  hold, therefore, that the defendants committed 
a breach of their charter-party, and must pay 
damages. The remaining question is how much.

The war risks policy was to be based upon value 
stated in owners’ annual policy. The amount of 
cover asked for by the plaintiffs was 30,500Z. 
They arrived at that amount in this way.

They were insured to the extent of some 20,000?. 
by valued yearly policies on hull and machinery. 
The value of the M aria , as stated in those policies, 
was 24,000?. They had also a yearly policy on 
what was described as “ excess value,” but which 
was obviously to cover that very elusive subject- 
matter of insurance called disbursements, for a- 
sum of something over 6400Z., and they added 
this sum to the 24,000?., and so arrived at their 
figure.

The disbursements policy was an honour policy, 
and contained the clause “ full interest admitted.” 
Mr. Leek argued that where you have a policy 
for a definite sum, with full interest admitted, 
you have in effect a valued policy ; and that the 
plaintiffs were entitled to add the amount of the 
policy to their valued policies on hull and 
machinery. I  do not think this policy can be 
taken into account.

No doubt for some purposes, as, for instance, 
over-insurance, an honour policy on disbursements 
may and will be considered, but not, I  think, in 
such a case as this. I  do not agree with Mr. 
Leek’s contention that the policy can be treated 
as a valued policy.

There is no value stated in the policy, as 
required by the charter-party. Moreover the 
owners’ annual policy means, I  think, the policies 
on hull and machinery, and not on disbursements.

I  do not, however, think the owners’ request 
for a policy for an excessive amount excuses the 
defendants from effecting a policy against war 
risks, though if they had done so they might, I  
think, have called upon the owners to refund the 
proportion of premium attributable to the excess 
of insurance covered by the inclusion of this 
disbursements policy.

The truth of the matter is that the defendants 
considered the risk to the M a ria  so small as to 
be negligible; and they did not anticipate that 
the Germans would so violate international law 
as to sink a neutral vessel with an English cargo, 
not contraband, and they preferred not to insure. 
Their estimate of the risks run proved, most 
unfortunately for them, to be wrong ; and, while 
I  regret that their quite intelligible breach 
of contract has led to such a disastrous result, I  
must give judgment for the plaintiffs for 24,000?. 
and costs.

Solicitors for the plaintiffs, W illia m  A. Crump 
and Son.

Solicitors for the defendants, Botterell and 
Roche.

F rid a y , M arch  26, 1915.
(Before Scrutton , J.)

A r n h o ld , K ar berg , an d  Co. v . B l y t h e , 
Gr e e n e , J o u r d a in , an d  Co. L im it e d .; 
T heodor Sc h n e id e r  an d  Co. v . B urgett 
an d  N ew sam . (a)

Contract— C.i.f.— Tender o f b i ll o f lad ing w ith  or 
without policy o f insurance afte r outbreak o f w ar 
— Buyer not bound to accept.

Certa in beans were sold under a c . if .  contract 
before the outbreak o f w ar between Germany 
and England to be shipped in  a German bottom 
fro m  China to Naples. The sellers and buyers 
were Eng lish firm s. The price was to include 
fre ig h t as per b i l l o f lad ing and in s u ra n c e -  
paym ent net cash in  London on a rr iva l o f goods 
at p o rt o f discharge in  exchange fo r  b i ll o f 
lad ing  and policies ; but payment to be made in  
no case later than three months fro m  date o f b ill 
o f lading. The beans were shipped before the 
war, a fter which the vessel took refuge in  a 
neutra l port. The sellers sought to recover {in  
one case) on a tender o f the German b i l l  o f 
lading, and {in  another case) on a tender o f a 
German b ill o f lad ing and a German po licy  o f 
insurance.

Held, that a fter the outbreak o f war the tender 
of the above documents was in  neither case good 
tender.

Sp e c ia l  cases stated by arbitrators fo r the 
opinion of the court.

In  Arnhold, Karberg, and Co. (sellers) v. Blythe, 
Green, Jou rda in , and Co. (buyers) the facts (as 
stated in the judgment of the court) were as 
follows:—

The sellers, a firm carrying on business in 
England, sold to the buyers, also an English firm, 
on the form of contract quoted in the judgment 
of the court {in f.), a quantity of horse beans to be 
shipped from China to Naples. In  July 1914 the 
beans were shipped on the German steamer 
Gernis for conveyance to Naples, the bills of 
lading being dated the 6 th and 11th July respec
tively. A t the end of July the buyers insured 
part of the cargo against war risk, the remainder 
neither buyers nor sellers were able so to insure. 
A  declaration of one shipment was made on the 
29th July, and a provisional invoice was sent to 
the buyers on the same day. The receipt of the 
declaration was confirmed by the buyers on the 
13th Aug. A  declaration of the other part, 
numbered 871, was made on the 1st Aug., the 
provisional invoice was sent on the 12th Aug., and 
receipt of the declaration was confirmed by the 
buyers on the 13th Aug. On the 11th Oct. the 
German bill of lading and an English policy of 
insurance were tendered to the buyers, who refused 
to pay. The Gernis was in a port of refuge in the 
Dutch East Indies and is probably there still. 
The matter went to arbitration and the arbitra
tors stated a special case on the question whether 
the sellers were entitled to payment against such 
documents at the expiration of three months from 
the date of the bill of lading.

In  the case of Theodor Schneider and Co. 
(sellers) v. B urgett and Newsam (buyers), both 
English firms, the sellers sold to the buyers on the 
same form of contract a quantity of horse beans

(a) Reported by W. Y . Ba l l , Esq,, Barrister-at-Law
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for shipment from China to European ports. In  
July the sellers shipped beans in accordance with 
the contract by the German steamer C am illa  
Bickmers from Shanghai to Rotterdam, the bill 
of lading being dated the 21st July. Apparently 
no war insurances were effected. On the 
24th Aug. the sellers sent a declaration of the 
shipment to the buyers, who acknowledged receipt. 
The court was not told the date of provisional 
invoice. On the 21st Oct. the sellers tendered to 
the buyers a German bill of lading and a German 
policy of insurance. The buyers refused to pay. 
The C am illa  Bickmers was, and probably still is, 
in a port of refuge in the Philippines. The matter 
went to arbitration; the arbitrators decided that 
the documents were a good tender, but stated 
their award in the form of a special case, in order 
that the opinion of the court might be taken on 
the point.

George Wallace, K.C. and S tua rt Be van for the 
sellers in the first case; M aurice H il l ,  K.C. and 
the Hon. M alcolm  Macnaghten for the buyers.

B. A. W right for the sellers in the second case; 
W. Norm an Baeburn for the buyers.

Scrittton, J. — In  these proceedings two 
special cases stated by arbitrators on the same 
form of contract raise a question of general 
importance, whether when, before the outbreak 
of war, goods have been sold by one English firm 
to another on a c.i.f. contract and ehipped in a 
Gorman ship to a neutral port, the seller is 
entitled, after the outbreak of war, to tender in 
one case the German bill of lading, in the other 
case the German bill of lading and a German 
policy of insurance, and to claim the price. The 
contract in each case is the London Corn Trade 
Association form for Chinese and Manchurian 
cereals. Under it  there is sold a quantity of 
grain, with liberty to vary it  within limits, to be 
shipped at a time and place specified, at a price 
specified, with allowance for foreign substances to 
be ascertained at port of discharge. The price is to 
include freight as per bill of lading and insur- 
ance. Payment net cash in London on arrival of 
goods at port of discharge in exchange for bill of 
lading and policies of insurance, free of war risk, 
on Lloyd’s conditions and including the London 
Corn Trade Association f.p.a. clause, effected 
J îth approved underwriters for whose solvency 
the seller is not to be responsible. But payment 
t° be made in no case later than three months 
from date of bill of lading or upon the posting of 
vcssel at Lloyd’s as a total loss.

In  the event of war, sellers are empowered to 
cover war risk for and at expense of the buyer, if 
the buyer does not himself insure. Provisional 
invoice to be tendered within thirty days from 
he date of the bill of lading unless the mail is 
ate. The contract appears to be a c.i.f. con
tact with the variation that the price is ultimately 

Payable only on quantity delivered, unless the 
essel is posted as lost or three months have 

'lapsed from date of bill of lading, in which 
case payment is made on bill of lading weight. 
LHis Lordship stated the facts as above set out, 
nd continued:]

^ only differences between the two caseB 
cie tha t in  the firs t case the policy was English 

^nd in the second German, and tha t in  the firs t 
se two declarations and one provisional invoice 

ere before the outbreak of war, and in  the second

case neither declaration nor provisional invoice 
was before the outbreak of war. In  each case 
the acknowledgment of receipt of declaration was 
after the outbreak of war.

The argument for the buyers, as I  understood 
it, was that the contract of affreightment was 
rendered void on the outbreak of war, or that 
if  it were not, to become a party to it  would 
involve trading with the enemy, which the buyers 
could not be required to take upon themselves, 
and that the tender was therefore bad. For the 
sellers, in the first case, Mr. Wallace argued 
that the acceptance of the tender did not 
involve trading with the enemy or that under 
the Crown licence of the 25th Sept. 1914, to 
be referred to hereafter, the buyers might pay 
freight and charges and get their goods from the 
ship in Java without trading with the enemy in 
any punishable way. Mr. R. A. Wright for the 
sellers in the second case admitted that the con
tract of affreightment became void on the out
break of war but said that this was immaterial 
in a c.i.f. contract. After the goods had been 
shipped in accordance with the contract the goods 
and the contract were at buyers’ risk. I t  was 
immaterial that the goods were lost when the 
documents were tendered (Groom v. Barber, 12 
Asp. Mar. Law Cas. 594; 112 L, T. Rep. 301; 
(1915) 1 K . B. 316), and equally immaterial that 
the parties contracting to carry had become alien 
enemies or insolvent. The risk was the buyers’, 
and they must insure against war risk. Such 
were the contentions. To deal with them requires 
a careful analysis of the position.

As tlae contract was a sale of unascertained 
goods by description, no property passed to the 
buyers at the time of shipment, or at any rate until 
the goods were unconditionally appropriated to the 
contract: (Sale of Goods Act 1893, s. 18 (5) (1). 
In  each of the special cases there was an appro
priation of the goods to the contract by the 
sellers, assented to by the buyers, but in neither 
case was there an unconditional appropriation, 
as the sellers took the bill of lading to their own 
order and had not tendered it at the time of the 
appropriation. The effect of this is discussed by 
Bramwell and Cotton, L.JJ., in M ira b ita  v. 
Im p e ria l Ottoman Bank  (3 Asp. Mar. Law Cas. 
591; 38 L. T. Rep. 597; 3 Ex. Div. 164). I  
understand the effect of these judgments to bo 
that where the seller so reserves the power of 
dealing with the goods, the property does not 
pass on shipment, but is vested in the seller until 
he receives payment in exchange for documents 
of title.

What must be the condition of the goods when 
the sender (a) appropriates them to the contract,
(5) tenders documents and asks for payment, 
has been the subject of some discussion. In  
O lym pia O il and Cake Company v. Produce 
Brokers L im ite d  (12 Asp. Mar. Law Cas. 570; 
111 L. T. Rep. 1107; (1915) 1 K . B. 233), where 
goods which the sellers knew to be lost at the 
time of appropriation were appropriated to a 
contract, all three members of the court held it a 
bad appropriation, Avory, J. going further and 
holding that it  was a bad appropriation if the 
goods were lost at the time though the sellers did 
not know of it. 1  am not sure that Shearman, J. 
in saying that the goods were not in a deliverable 
state does not mean the same thing. I t  is not 
expressly stated whether the price was c.i.f., or
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payable against documents, and I  do not under
stand, as reported, the passage in the judgment of 
Avory, J. which appears to treat a sale of goods 
to arrive and a sale of goods c.i.f. as the same 
thing. The case, however, is binding on me on 
the point it decides, and on that form of contract 
it appears to treat the existence of ship and goods 
at the time of appropriation as essential to its 
validity, at any rate if the destination of the 
subject-matter is known. On the other hand, in 
Groom v. B arber (sup.) Atkin, J. on a c.i.f. 
contract held that on a tender of documents com
plying with the contract it  was immaterial 
whether the goods represented by them had at 
the time been lost, whether there had been a 
prior appropriation to the contract or not. This 
case was not cited to the Divisional Court in the 
Olym pia  case (sup.), and the two lines of reasoning 
hardly appear consistent. I  do not think it is 
necessary for me in the present case to decide 
between them, for here the goods were in 
existence. But I  am strongly of opinion that 
the key to many of the difficulties arising in 
c.i.f. contracts is to keep firmly in mind the 
cardinal distinction that a c.i.f. sale is not a 
sale of goods, but a sale of documents relating 
to goods. I t  is not a contract that goods shall 
arrive, but a contract to ship goods complying 
with the contract of sale, to obtain, unless the 
contract otherwise provides, the ordinary con
tract of carriage to the place of destination, and 
the ordinary contract of insurance of the goods' 
on the voyage, and to tender these documents 
against payment of the contract price. The 
buyer then has the right to claim the fulfilment 
of the contract of carriage, or if the goods are 
lost or damaged such indemnity for the loss as 
he can claim under the contract of insurance. 
He buys the documents, not the goods, and it 
may be that under the termB of the contract of 
insurance and affreightment he buys no indemnity 
for the damage that has happened to the goods. 
This depends on what documents he is entitled 
to under the contract of sale. In  my view, there
fore, the relevant question will generally be not 
“ what at the time of declaration or tender of 
documents is the condition of goods” ? (and in 
this I  agree with Atkin, J. in Groom v. Barber, 
sup.), but what at the time of tender of documents 
was the condition of those documents as to com
pliance with the contract of sale ?

I  refer to the careful statement of the effect 
of such a contract by Hamilton, J. in B id de ll v. 
Clemens H orst (103 L. T. Rep. 661; (1911) 1 K . B„ 
atp. 220). I t  is true that in the contract in ques
tion in this case the goods must usually arrive to 
fix the price, but they clearly need not when the 
ship is posted as lost, and I  think if they have 
not arrived by the expiration of three months 
after the bill of lading date, the price is payable 
against the tender of proper documents, whether 
the goods will ever arrive or not. I  next address 
myself to consider, when the documents were 
tendered in these cases three months after the 
date of bill of lading and payment demanded 
against them, what condition and validity of 
these documents were required to make them a 
good tender.

On the 4th Aug. war broke out between 
England and Germany. In  the first case, the 
contract of affreightment obtained was with a 
German shipowner; in the second case both

contract of affreightment and policy were with 
German subjects. What, in English courts, is 
the effect of the outbreak of war on these con
tracts ? The contract of affreightment was on 
the 4th Aug. partly executed, partly executory. 
No claim had then accrued on the policy of insur
ance for loss before the war. On this point, I  
have the authority of the Court of Exchequer 
Chamber in Esposito v. Bowden (7 El. & Bl., at 
p. 783), where Willes, J. says: “ As to the mode 
of operation of war upon contracts of affreight
ment made before but which remain unexecuted 
at the time it is declared, and of which it makes 
the further execution unlawful or impossible, 
the authorities establish that the effect is to 
dissolve the contract, and to absolve both parties 
from further performance of it.” In  that case 
the contract of affreightment was between an 
Italian shipowner and an English charterer to 
carry goods from Russia, and war had broken 
out between England and Russia, and the trading 
with the enemy involved was an English subjects’ 
purchasing a cargo in Russia, and dealing with 
the Russian Custom-house and Russian lighter
man to get it  exported. The illegality here is 
more direct as the two parties to the contract of 
affreightment are subjects of countries at war 
and part of the contract on each side is unper
formed. The judgment in Esposito v. Bowden 
(sup.) is based on the Prize Court decision of The 
Hoop (1 C. Rob. 196), where Lord Stowell said, 
at p. 198, “ In  my opinion there exists such a 
general rule in the maritime jurisprudence of 
this country by which all trading with the public 
enemy, unless with the permission of the 
Sovereign, is interdicted,” and again at p. 216, 
“ The rule has been rigidly enforced . . .
where cargoes have been laden before the war, 
but where the parties have not used all possible 
diligence to countermand the voyage after the first 
notice of hostilities.” This judgment and state
ment of the law was adopted by the Common Law 
courts in 1800 in Potts v. B e ll ( 8  Term Rep. 
548), "where Lord Kenyon said at p. 561, “ I t  
might now be taken for granted that it  was a 
principle of the common law that trading with an 
enemy without the King’s licence was illegal in 
British subjects,” for the reasons given in the 
judgment in The Hoop (sup.). The same state
ment was made by Lord Lindley in Janson v. 
D rie fon te in  Consolidated M ines L im ite d  (87 L. T. 
Rep. 372; (1902) A. C. 484), where he says at 
p. 509 in the Law Reports: “ War produces a 
state of things giving rise to well-known special 
rules. I t  prohibits all trading with the enemy 
except with the Royal licence, and dissolves all 
contracts which involve such trading.” When, 
however, a claim has accrued before the war, 
under a contract made before the war, as in case 
of a loss before the war on a policy of insurance, 
the contract is not dissolved., but the remedy is 
suspended until the close of the war. This 
explains Lord Halsbury’s apparently general 
statement at p. 493 of the D rie fon te in  case (sup.), 
“ No contract or other transaction with a native 
of a country which afterwards goes to war is 
affected by the war. The remedy is indeed 
suspended: an alien enemy cannot sue in the 
courts of either country while the war lasts, but 
the rights of the contract are unaffected, and 
when the war is over the remedy in the courts of 
either is restored.” This is true of a right to
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recover vested before the war, which was the state 
of things in the D rie fon te in  case [sup.), but was 
not true on the existing authorities, which Lord 
Halsbury cannot have meant to overrule without 
reference to them, in the case of contracts to be 
executed at the time of the outbreak of war. I t  
follows, therefore, that on the 4th Aug. the 
contracts of affreightment and the policy of 
insurance became void except as regards claims 
then accrued, if any, which, however, could not 
be enforced during the war. What then was the 
position of the English owner of goods in a 
German ship ? According to the passage in Lord 
Tenterden’s work on shipping cited with approval 
by Willes, J. in Esposito v. Bowden (sup.), “ If , 
therefore, before the commencement of a voyage, 
war nr hostilities should take place between the 
State to which the ship or cargo belongs and that 
to which they are destined” [and I  think the 
same principles must apply if the war is between 
the country of the shipowners and the country of 
the cargo-owner or charterer] “. . . the con
tract for conveyance is at an end, the merchant 
Must unlade his goods, and the owners find 
another employment for their ship. And probably 
the same principles would apply to the same 
events happening after the commencement and 
before the completion of the voyage.”

Apparently, therefore, on the 4th Aug. the goods 
owner could not require the German ships at 
Manila or the Dutch East Indies to proceed on 
their voyage under the contract, but could require 
them to deliver his goods, and the ships could not 
claim freight or charges under the contract, which 
was void. I  mention, to show that I  have not 
overlooked it, that a German ship being German 
territory questions might arise whether the 
British subject was not trading with the enemy' 
by removing his own goods from German 
territory, a state of things discussed in The Hoop 
ls«p.). But on the 25th Sept. 1914, before the 
three months from the bill of lading date had 
expired in either case', the Board of Trade 
granted a licence “ that British owners of cargo 
bow lying in a neutral port in a ship owned 

y the enemy may, for the purpose of obtaining 
Possession of such cargo, pay freight and other 
Necessary charges to the agent of the shipowner 
• „ such port.” I t  would follow from this that 
‘t tor any reason the courts of the neutral State 
otused to order the enemy ship to deliver the 

British cargo except upon payment of freight or 
tv  aI.ges fcke British subject could do it without 

acting with the enemy. But it does not appear 
!i}e that this licence makes the contract of 

[eightment valid as to any future execution, 
indeed in the past— i.e., since the declaration of 

,./u ; When, therefore, the seller in these cases 
t P a red documents and demanded the price, he 
bi f ei.®d documents which had been contracts, 
.. .w h ic h  were now by considerations of public 

v°id and unenforceable as regards any 
t Rogations of performance which would but for 
ip e war have been carried out after the 4th Aug. 
inv f arry outJ their original obligations would 
th e ir -6  e,n êr*nS into contractual relations with 

King’s enemies; and these relations were now 
Possible either in England or in Germany, the 

do n'T,es ° t the original contracting parties. I  
n, c° t  suppose that Hamilton, J. in B id de ll v.
" e»ieiis Horst (sup.) had this point in his mind 

en he used the phrase, “ an insurance which 
V ol. X I I I . ,  N, S.

will be available for the benefit of the buyer,” but 
I  cannot believe that contracts which are illegal 
and void can be regarded as good tenders, and 
available for the benefit of the buyer. I t  is clearly 
not essential that if  the goods do not arrive the 
buyer should have a good claim on one of the con
tracts, but I  think it is essential that each 
contract should be one into which he can legally 
enter as a contracting party, and when the legal 
relations of the seller under the contract of 
affreightment tendered have become void, and it 
is illegal for the buyer to enter into any similar 
legal relations with shipowner or insurer, I  cannot 
hold that such documents are good tender, or 
that the buyer can be required to pay against 
them.

I  add, further (1 ), that I  do not think the argu
ment that a neutral might acquire these docu
ments and sue the German helps the matter. I  
do not see how void contracts can come to life by 
transfer to neutrals; but if they can, the buyers 
are not neutrals, but enemies to Germany. (2) I  
do not see that the confirmation after war of the 
declaration helps the seller. A  contract involving 
consequences contrary to public policy cannot be 
forced on the courts by estopping the purchasers 
from telling the truth. A man is not estopped 
from pleading the Gaming Act by recognising or 
confirming a bet. (3) I  think that as valid con
tracts in documents were never tendered, the 
property in these goods never passed to the 
buyers. (4) Like Atkin, J. in Duncan Fox and Go. 
v. Schrempt (12 Asp. Mar. Law Gas. 591; 112 
L. T, Rep. 298; (1915) 1 K . B. 365, 370), I  
shrink from entering the attractive field of dis
cussion opened by the question whether the 
indorsement of a German bill of lading passes 
the contract, if any, contained in it, and, if so, 
why it does. (5) A  point was raised that Arnhold, 
Karberg, and Co., who had one German partner, 
were alien enemies and could not claim. This 
point, if it had been material, could not, in my 
opinion, be raised on the findings in the special 
case, but must have been raised on a motion to 
enforce the award.

I t  follows from this judgment that in the case 
of Arnhold, Karberg, and Co. v. Blythe, Green, 
Jourdain, and Go., I  answer the question in the 
negative, and the arbitrators seem to have saved 
the court the trouble of dealing with any question 
of costs.

In  Schneider and Co. v. B urgett and Newsam, 
the court is of opinion that the tender was not a 
proper tender under the contract, and that the 
buyers are entitled to reject it, and it orders the 
sellers to pay the costs of the argument of the 
special case.

Judgment fo r  the buyers in  both cases.
Solicitors : for the sellers in both cases, Coward 

and Hawksley, Sons, and Chance ; for the buyers 
in the first case, Arm itage, Chappie, and Mac- 
naghten; for the buyers in the second case, 
Thomas Cooper and Co.
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M arch  2 and 4, 1915.
(Before Sa n k e y , J.)

H arper  a n d  Sons v . K e l l e r , B r y a n t , 
a n d  Go. (a)

P rinc ipa l and agent— Foreign p rinc ipa l— Contract 
— Personal lia b ility  of agent — Presumption— 
Agent's authority to pledge principal's  credit.

Where an agent in  England contracts on behalf of a 
foreign p rinc ipa l he is presumed to contract 
personally unless the contrary intention p la in ly  
appears on the evidence or on the documents or in  
the surrounding circumstances.

I f  there is  no such evidence ike presumption prevails 
that the agent has no authority to pledge the credit 
of the foreign p rinc ipa l in  such a way as to 
establish p r iv ity  of contract between such princ ipa l 
and the other party, and that he is personally 
liable on the contract.

Held, in  the circumstances of this particular case, 
that the defendants acted as agents and were 
known to the p la in tiffs  to be acting as agents, and 
were therefore not liable.

Co m m er c ial  Court ,
Action tried by Sankey, J.
The plaintiffs’ claim was for 3457Z. 8 s. as the 

price of goods sold and delivered to the 
defendants.

By their defence, the defendants pleaded that 
they had acted solely as agents, and were not 
personally liable.

Schiller, K.G. and D u Parcq  appeared for the 
plaintiffs.

Roche, K.C. and A. Neilson appeared for the 
defendants.

The facts and arguments are sufficiently stated 
in the judgment.

Sa n k e y , J.—In  this case the plaintiffs claim 
34571. 8 s. as the price of goods sold and delivered 
to the defendants, and it is alleged that on 
various dates in July 1914 plaintiffs supplied to 
the order of the defendants 2585 tons of bunker 
coal for the Kaiser W ilhe lm  I I . ,  a steamship 
belonging to the North German Lloyd Line, then 
calling at Southampton. There is no dispute 
that the coals were so supplied and that the price, 
26s. 9 d., is a proper one, but the defendants say 
that throughout the transaction they acted solely 
as agents for the North German Lloyd Line and 
are not personally liable.

On that the plaintiffs take two points : (1) That 
there was a direct agreement between them and 
the defendants; (2 ) that the defendants were 
agents for a foreign principal and so were 
personally liable. In  most cases it is advisable to 
ascertain the facts before discussing the law, but 
in the present case it is convenient to reverse 
the process in order to examine the plaintiffs’ two 
contentions.

A  number of cases were cited on either side, 
and in my view the true effect of them is that 
they lay down the presumption rather than a 
principle of law which is to be applied, such 
presumption being that where an agent in England 
contracts on behalf of a foreign principal he is 
presumed to contract personally unless the 
contrary intention plainly appears on the evidence 
or on the documents or in the surrounding 
circumstances.

I f  there is no such evidence the presumption 
prevails that the agent has no authority to pledge 
the credit of the foreign principal in such a way 
as to establish privity of contract between such 
principal and the other party, and that he is 
personally liable on the contract. In  other 
words, the rule is one depending on evidence 
rather than on law, and the question to be 
determined is one of fact, for the judge or jury.

Starting therefore with the presumption in 
favour of the plaintiffs I  proceed to examine the 
evidence: Mr. Vivian Harper, a partner in the 
plaintiff firm, described the course of business 
which had been going on for many years with the 
defendants. Plaintiffs were in the habit of 
supplying coal on the defendants’ order to a 
variety of steamship lines. They loaded and 
trimmed the coal and got the ship’s receipt, which 
they forwarded with an invoice to the defendants, 
who paid the sum due by their own cheque within 
a few days.

Goming to the coal supplied to the North 
German Lloyd Line, the contract for 1912 will 
be found referred to in a letter of the 29th Dec.
1911, that for 1913 in a letter of the 9th Oct.
1912, and the contract for the coal in question 
in a letter of the 8 th Jan. 1914. I t  will be noticed 
in the letter of the 29th Dec. plaintiffs quoted 
for coal to the North German Lloyd, saying they 
are giving to the company (that is, the North 
German Lloyd) a benefit which they trust will 
prove acceptable to them. In  the letter of the 
9th Oct. 1912 plaintiffs wrote for a further con
tract. I t  is true in respect of this contract, which 
was concluded in Jan. 1913, the plaintiffs allege 
that it  is the only one of the contracts which were 
entered into with the North German Lloyd direct, 
but I  do not think that in its inception or fulfil
ment it  really differs from either of the other two 
contracts.

In  the letter of the 8 th Jan. 1914 it is the 
defendants who intimate to the plaintiffs that 
the North German Lloyd are seeking tenders for 
the year for the coal they required, and that letter 
is followed by numerous others in which the 
plaintiffs ask to be advised whether their quota
tions are acceptable to the North German Lloyd 
Company. In  July 1914 defendants gave orders 
for the coal in question to be supplied to the 
K aiser W ilhelm  I I . ,  and in due course of time it 
was so supplied and loaded, and on the 29th July 
the chief engineer gave a receipt which was for
warded to the defendants with invoice.

Then followed the outbreak of the war and this 
action. In  their sales book plaintiffs entered the 
sales as being to specific ships, and in their ledger 
they generally showed that the sales were to 
specific ships, Keller, Bryant, and Co. being 
entered as agents. Moreover the correspondence 
of the defendants is headed “ Norddeutscher 
Lloyd Line. Keller, Bryant, and Co., agents, 
or “ Keller, Bryant, and Go., general agents tor 
the Norddeutscher Lloyd Line.”

In  these circumstances I  am satisfied that the 
contract in question was not made by plaintiffs 
with the defendants direct, and therefore the first 
contention of the plaintiffs fails.

Coming to the plaintiffs’ second contention, in 
my opinion that also fails. I t  seems to me tha 
although the defendants were agents for a foreign 
principal, so that the presumption above referred 

1 to arises, it  is clear that the contrary intention(a) Reported by L eonard O. T homas, Esq., Barrister-nt-Law.
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plainly appears on the terms of the contract and 
from the surrounding circumstances.

There is, in my opinion, ample evidence that 
the defendants had authority to, and did in fact 
establish, privity of contract between the North 
German Lloyd and the plaintiffs. The letters, 
the course of dealing, and the plaintiffs’ own 
documents appear to me clearly to establish this 
fact. I  am of opinion that the defendants both 
acted as agents and were known by the plaintiffs 
to have so acted.

The plaintiffs’ claim therefore fails, and there 
must be judgment for the defendants.

Solicitors for the plaintiffs, Eelder, Roberts, 
W alton, and Giles, for Robert Ritson, South
ampton.

Solicitors for the defendants, S urr, Gribble, 
Nelson, and,Oliver.

«Supreme C m tri o f § iü ) ic a im
COURT OF APPEAL.

M arch  23, 24, and 25, 1915.
(Before B u c k le y , P ickpo r d , and B an kes , 

L.JJ.)
B a n k  op A ustr a las ia  v . Cla n  L in e  Steamers 

L im it e d , (a)
a p p e a l  prom  th e  k in g 's bench  d iv is io n .

B il l  o f lad ing— Express contract o f l ia b il ity  fo r  
unseaworthiness— L im ita tio n  o f time fo r  m aking  
cla im s— Whether lim ita t io n  applies in  case o f 
unseaworthiness— Transhipment o f goods.

The indorsees o f b ills o f lad ing sued shipowners fo r  
breach o f contract and fo r  damages fo r  in ju ry  to 
goods carried. The goods were shipped upon 
one ship at one place, and la te r a t another 
transhipped in to  another ship. The f ir s t  ship 
arrived on the 13(h A p r il 1912, and the second 
on the 23rd  A p r il.  The goods were damaged 
by the unseaworthiness o f the f ir s t  ship. 
Clause 3 o f the b ill o f lad ing provided fo r  
Possible transhipm ent o f the goods. Clause 12 
provided as follows : “ No cla im  that may arise 
Mi respect o f goods shipped by th is  steamer w ill 
be recoverable unless made at the po rt o f delivery 
w ith in  seven days fro m  the date o f steamer's 
a rr iv a l there.”  Clause 14 provided contrac
tu a lly  fo r  l ia b i l ity  fo r  unseaworthiness. No 
cla im  was made in  respect o f  the goods shipped 
w ith in  the time lim ited  by clause 12. B a il-  
hache, J. held tha t as the f ir s t  ship was unsea- 
Worthy the time lim ita t io n  clause d id  not apply. 
eld, by the Court o f Appeal, tha t as there was an 
express and not an im p lied  contract in  the b il l o f 
lading fo r  l ia b ility  fo r  unseaworthiness, clause 1 2  

aPplied, and the shipowner was protected by i t  
as regards the goods a rr iv in g  by the f ir s t  ship, 
which was the steamer indicated in  the clause 
B u t held by R ickford and Bankes, L.JJ. tha t the 
shipowner had not protected h im se lf by clear and 
^am b iguous words as regards the goods a rr iv in g  

the second ship, to which ship pa rt o f the 
ffoodg had been transhipped fro m  the firs t,  and 
here was consequently no answer to the claim  o f 
G) Reported by W . 0. Sandford, Esq., Barrister-at-Law .

the indorsees in  respect of the goods which arrived
by the second.

Tattersall v. National Steamship Company
(5 Asp. M ar. Law  Cas. 206 ; 50 L  T. Rep 299 ;
12 Q B. D iv . 297) and Morris v. Oceanic Steam
Navigation Company Limited (16 Times L. Rep.
533) discussed.

Order o f Bailhache, J. varied.
D epen dan ts ’ appeal from a judgment of Bail
hache, J. in the commercial list.

The plaintiffs, the indorsees of bills of lading, 
sued the defendants, the shipowners, for breach 
of contract and for damages for injury to goods 
carried.

The following facts are taken from the judg
ment of Bailhache, J.

The action was brought by the holders of a 
number of bills of lading for wool which was 
shipped on board the defendants’ steamer, the 
Clan Maclaren, at Wellington, New Zealand, at 
the end of Jan. 1912. The bills of lading for the 
most part were dated the 29th Jan. 1912. Shortly 
after the Clan M aclaren left Wellington it was 
discovered that there was a leak, and that water 
was getting into cargo holds Nos. 2 and 3, and 
damaging the wool. The causes of the leak were 
discovered when the ship got into port—namely, 
the pipe which led into a hold had broken about 
the bulkhead division between two water tanks, 
and part of certain tank tops had become so 
badly corroded that a small hole had burst 
through the tank top and water entered into a 
hold. The vessel went on to Port Pirie, where 
she was to load a part cargo of galena. The 
whole cargo that was damaged, so far as could 
then be ascertained, was taken out of the Clan 
Maclaren, and was reconditioned and sent on 
later by the steamer Geelong. The Clan Maclaren  
with the wool that was supposed to be undamaged 
on board arrived in London on the 13th April 
1912, and was followed ten days later by the 
Geelong. When the wool came to be discharged, 
it was discovered that there was damage of 
three different classes. No claim in respect of 
the damage caused by the unseaworthiness was 
made until the 10th June 1912—that is, long 
after the expiry of seven days limited by clause 1 2  

of the bill of lading for making claims,
The bill of lading in respect of the goods 

shipped on the Clan Maclaren provided that : 
Clause 3. The owners are to  be at libe rty  to  carry 

the said goods to the ir port of destination by the above 
or other steamer or steamers, ship or ships, either 
belonging to themselves or to  other persons, proceeding 
by any route, and whether directly or ind irectly to  such 
port, and in  so doing tc  carry the goods beyond their 
port of destination, and to  tranship or land and store 
the goods either on shore or afloat, and reship and 
forward the same at the owner’s expense but at mer
chant’s risk.

Clause 1 2  provided :
No claim that may arise in  respect of goods shipped 

by th is steamer w ill be recoverable unless made at the 
port of delivery w ith in  seven days from the date of 
Bteamer’s arriva l there.

Clause 14 provided :
The shipowners shall be responsible for loss or 

damage arising from any un fit state of the vessel to 
receive the goods, or any unseaworthiness of the vessel 
when she sails on the voyage. B u t any latent defect in 
hull, machinery, equipment, or fittings shall not be oon-
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Bidered unfitness or nnseaworthiness, provided the same 
do not result from want of due diligence of the ship
owner or of the ship’s husband or manager.

Bailhache, J. held that, so far as the damage 
could be traced to unseaworthiness, clause 1 2  of 
the bill of lading was no excuse, and the defen
dants were liable for so much of the damage to 
the bales of wool as could be attributed to unsea
worthiness—that was to say, to the direct and 
indirect effects of the incursion of seawater. His 
judgment was therefore for the plaintiffs.

The defendants appealed.
Oeorge Wallace, K.C. and S tua rt Bevan for the 

defendants.—The plaintiffs did not make their 
claim in time, and therefore clause 1 2  of the bill 
of lading, which limits the time for making 
claims, prevents the plaintiff recovering for 
damage caused to their goods by the unseaworthi
ness of the Clan Maclaren. Clause 12 applies as 
much to damage caused by unseaworthinesB as to 
any other damage. The plaintiffs, claiming as 
indorsees, only get the bill of lading contract, and 
their position is not so favourable as that of an 
indorser:

Leduc v. W ard, 5 Asp. Mar. Law Gas. 571; 54 L . T. 
Rep. 214 ; 20 Q. B. D iv. 475.

Here the warranty of seaworthiness was express ; 
it excludes the implied warranty, and lets in ali 
the conditions of the bill of lading. A contract of 
affreightment is not put an end to by a breach of 
the warranty of seaworthiness:

K is h  v. T a y lo r, 12 Asp. Mar. Law Caa. 217; 106 
L . T. Rep. 900 ; (1912) A. C. 604.

I t  is not a condition precedent in cases of bills 
of lading that a ship should be seaworthy, for the 
bill of lading is not given before the goods are 
loaded on board. The ordinary warranty of 
seaworthiness is reduced by the terms of the bill 
of lading, and if the warranty of seaworthiness is 
reduced, then the clauses of the bill of lading will 
all apply. In  Tatcersall v. N a tion a l Steamship Com
pany (sup.) there was no express stipulation as 
regards seaworthiness, and that case is dis
tinguishable on that ground. The present case is 
like M o rris  v. Oceanic Steam N av iga tion  Company 
(sup.), where the implied condition of seaworthi
ness was qualified by the express condition. 
Secondly, Bailhache, J. held that the time limita
tion did not apply either to the Geelong, to which 
goods were transhipped from the Clan M aclaren, 
and which arrived later, but clause 3 is wide 
enough to cover the transhipment and must be 
read together with clause 12. They referred 
also to

The E uropa, 11 Asp. Mar. Law Cas. 19; 98 L. T. 
Rep. 246; (1908) P. 84 ;

The M a o ri K in g , 73 L . T. Rep. 141; (1895) 2 Q. B. 
550.

A d a ir Roche, K.C. and F . D. M acK innon, K.C. 
for the plaintiffs.—On the second point, the time 
limitation clause does not apply in any case to the 
goods which arrived by the Geelong. Clause 12 
speaks of “ steamer’s arrival,” and that must refer 
to the Clan Maclaren. The clause is not clear and 
unambiguous, and should be construed against 
the shipowner:

James Nelson and Sons v. Nelson L ine  (Liverpoo l) 
L im ite d , 11 Asp. Mar. Law Caa. 1 ; 97 L . T. Rep. 
812; (1908) A. C. 16.

As to the first point, there are two contracts 
here—(1 ) as to the condition of the ship, and (2 ) 
as to the carriage of the goods, of which the first 
contract may be implied. In  the absence of clear 
words the limitation clausa only applies to the 
contract of carriage. In  Bond, Connolly, and Co. 
v. Federal Steam N aviga tion  Company L im ite d  
(21 Times L. Rep. 440) Channel!, J. said that 
“ as regards the terms of the bill of lading, the 
cases show that one ought to approach the 
exceptions in a bill of lading as exceptions to the 
liability of a carrier and not as exceptions to the 
liability of a warrantor,” The difficulty here 
arises from the decision in M o rris  v. Oceanic 
Steam N aviga tion  Company (sup.), which is out 
of line with the other decisions, though attempts 
have been made to reconcile it. I t  is not neces
sary to disapprove it owing to its special clause. 
To insert an implied condition by using express 
words has no effect on the implied condition, and 
nothing limits the fundamental obligation to 
provide a seaworthy ship. They referred also 
to

B axte r’s Leather C om pany  v. R oyal M a il Steam  
Packet Company, 11 Asp. Mar. Law Cas. 98 ; 
99 L . T . Rep. 286 ; (1908) 2 K . B. 626;

W iener and Co. v. W ilson’s and Eurness-Leyland 
L ine  L im ite d , 11 Asp, Mar. Law Cas. 413; 102 
L . T. Rep. 7 l(j.

George Wallace, K.C. in reply.—M o rr is ’ case is 
not really inconsistent with TattersalVs. There are 
not two contracts here, the implied and the 
express, for the express contract takes the place 
of the implied, and there is no room left for the 
implied condition of seaworthiness. Clause 3 
must be read together with clauses 12 and 14. 
The words “ steamer’s arrival ” should be read as if 
they were “ this steamer or any other steamer to 
be substituted under clause 3.” Qur adv w U

B u c k l e y , L.J.—In  this action the indorsees 
of bills of lading sue the shipowner for breach of 
contract, and for damages for injury to the goods 
carried by the ship. There are three clauses in 
the bill of lading which are of importance. The 
first is clause 3, which provides for possible trans
shipment of the goods ; the second is clause 1 2 , 
which contains a limitation of time within which 
claims must be made in respect of goods shipped; 
and clause 14 is a clause which provides con
tractually for liability for unseaworthiness. The 
points for decision really are two : first, whether, 
if the case of seaworthiness is a case which arises 
here, the clause of limitation of time for claim 
applies ; and, secondly, if it does apply, what is 
the true meaning of the clause as to limitation ?

The goods were shipped at Wellington upon a 
ship called the Clan M aclaren. She sailed to 
Port Pirie. A t Port Pirie she transhipped some 
goods into a ship called the Geelong. The Clan  
M aclaren arrived with so much of the goods 
as remained on board that vessel on the 
13th April 1912. The Geelong arrived with the 
rest of the goods upon the 23rd April. The 
goods were damaged by unseaworthiness of the 
vessel. Certain tanks were corroded, and water 
escaped, and the goods were damaged. There was 
a question raised at the trial as to latent defect. 
There was not a latent defect, it  was well known 
to the shipowner. There was no question but that 
the shipowner is liable but for the points which 
now arise before us for decision.
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The first question to be determined is that 
arising upon clause 14—as to what is the 
liability of the shipowner for unseaworthiness.

I t  is well settled that, where goods are 
shipped on board ship, there is an implied 
obligation on the part of the shipowner that he 
will provide a ship proper for the voyage. I f  
there be no provision in the express contract at 
all with relation to it, there is nevertheless that 
implied contract.

I t  is another matter whether, if there be an 
express contract in the bill of lading, the 
implied contract survives. That is the question 
which arises here. But there may, and generally 
do, arise two contracts, the one arising by 
implication as a matter of law, that a seaworthy 
vessel will be provided, and the other, the express 
contract, as contained in the document.

There are two cases bearing on this matter 
on which I  want to say something: T atte rsa ll v. 
N a tion a l Steamship Company (5 Asp. Mar. Law 
Cas. 206; 50 L. T. Rep. 299; 12 Q. B. Div. 297) 
and M orris  v. Oceanic Steam N aviga tion  Com
pany (16 Times L. Rep. 533). The decision in 
Tattersall v. N ationa l Steamship Company (sup.) 
was this: The express contract contained a 
clause limiting liability. The goods shipped 
were cattle, and the limit of liability was 51. 
a head. There was a clause limiting liability. 
There was no express contract as to seaworthiness. 
The implied contract of seaworthiness, therefore, 
applied. What was decided in Tatte rsa ll’s case 
was that the contractual lim it of liability was 
confined to the terms contained in the express 
contract, terms as to the carriage of the goods, 
and that the limitation of liability did not extend 
to the liability arising under the implied contract 
as to seaworthiness. That was the whole of the 
decision in Tattersa ll’s case. I  will just read a 
sentence of Day, J.’s judgment. The goods 

were damaged simply because the defendant’s 
servants neglected their preliminary duty of 
seeing that the ship was in a proper condition to 
receive them, and received them into a ship that 
waB not fit to receive them. There is nothing 
m the bill of lading that I  can see to restrict 
or qualify the liability of the defendants in 
respect of the breach of this obligation, and, 
therefore, I  think our judgment upon the ques
tion submitted to us must be for the plaintiff.”
1  hat was the whole of the decision in Tattersall's
case.

I t  has been supposed that M orris  v. 
Uceanic Steam N avigation Company contains 
something which is in conflict with T atte rsa ll’s 
o ŝe. In  M orris  v. Oceanic Steam N avigation  
Company the relevant clause was th is: “ The 
oariier shall not be liable for loss or damage 
occasioned by any latent defect in hull, machinery, 
r appurtenances, or unseaworthiness of the ship, 

Gristing at time of shipment, or sailing on 
ne voyage, provided the owners have exercised 
ue diligence to make the vessel seaworthy.” So 
ere waB a clause there, an express contract, as to 

^seaworthiness in an event—provided they had 
d er9J?o<I doe diligence. They had not exercised 

oe diligence. There was, therefore, a contract 
to unseaworthiness in an event which had not 

ciarPPened. You may say that under these 
w t ,U,'ni5taucea Itc i’e was no contract as to unsea- 

ortbiness. I f  you regard the case frpm that 
foint of view, then it was the same as Tattersa ll’s

case, in which there was no contract as to 
unseaworthiness. In  M o rris  v. Oceanic Steam 
N aviga tion  Company Mathew, J. held that the 
clause of limitation of liability did apply, but, of 
course, if you regard it from that point of view, as 
Hamilton, J. pointed out in Wiener and Co. v. 
Wilson and Furness-Leyland L ine  L im ite d  (11 
Asp. Mar. Law Cas. 413; 102 L. T. Rep. 716), 
the two cases are in conflict. There is no question 
about that. But, to my mind, that is not the 
decision at all. I  do not see any conflict between 
the cases, for the reasons I  am going to, state. 
Now, it  will be remembered that the provision 
said that the carrier should not be liable for 
unseaworthiness in an event. There was no 
obligation that he should exercise due diligence 
to make the vessel seaworthy ; there was only a 
provision that if be did not do that act, then a 
consequence would ensue, but there was no con
tractual liability to make the vessel seaworthy. 
I f  he did it, he was relieved from liability for 
unseaworthiness. There was no obligation on his 
part to use due diligence. I f  he did not use it, 
the clause did not apply, and he was left to other 
consequences. But Mathew, J. did not. so read the 
contract, because what he says was this. His 
language runs thus : “ I t  was not necessary to 
deal with the present case on the footing of a 
case ”—which he mentions—“ because here the 
bill of lading contains an express provision that 
the shipowner was to use due diligence to make 
the vessel seaworthy.” As I  pointed out, he did 
not. Then Mathew, J. concludes his judgment 
thus (16 Times L. Rep. 534): “ He telt com- 
polled to come to the conclusion that the clause 
was intended to limit the liability of the defen
dants in the event of a breach of their duty to use 
diligence to make the vessel seaworthy,” I f  the 
contract was one by which the shipowner was 
contractually responsible towards the cargo owner 
to use due diligence to make the ship seaworthy, 
and he was sued for not performing that obliga
tion, then it would be easy enough. I t  seems to 
me that is all the learned judge says. In  order 
to see exactly what was the language which he 
used, the solicitors have been so kind as to give 
to me the shorthand notes of the judgment, and 
I  am going to read the two passages in the judg
ment as delivered, which are those reproduced in 
the Times L. Rep. The former of them, that 
in the left hand column of 16 Times L. Rep., 
p. 534, runs in these words in the transcript of 
the shorthand notes. The learned judge says :
“ Because there is here what makes the meaning 
of the parties perfectly clear independently of 
the A ct”—that is the Harter Act—“ express pro
vision that due diligence is to be used in making 
the vessel seaworthy for the voyage ” ; so the 
report seems to be quite right. He found there 
was an obligation to do it. The lator passage at 
the end of the judgment I  will read at length. 
Before reading it I  ought to say that what the 
report calls clause 1  of the contract is found in 
the headnote beginning with the words: “ I t  is 
also mutually agreed that the value,” and so on. 
That is what the judge calls clause 1. “ More
over, it is to be borne in mind that the latter part 
of the section”—that means this clause 1 — “ is 
clearly intended to limit the pecuniary liability 
of the owners in case of a loss. I t  was pointed 
out that any claim against the owners under the 
terms of the bill of lading was not likely to arise,
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because they were exonerated from all liability. 
The answer was, ‘ Yes, liability would arise in 
case due diligence was not used to make the 9hip 
seaworthy, and that is the only case that probably 
would arise, and this clause limits the liability in 
that ease.’ I  am compelled to come to the con
clusion that this is the true construction of the 
clause, and it was to lim it the liability in the 
event of the owners being made liable for a breach 
of their contract as to due diligence.” That 
is perfectly plain, and the report was 
quite right. What the learned judge thought 
—erroneously, I  think—was that the contract, 
the bill of lading, contained an express provision 
that the shipowner should use due diligence. As 
I  have pointed out, it did not, but of course we 
must read his decision on the footing of the con
tract as he read it. He read it as containing a 
clause imposing the liability to exercise due 
diligence, and consequently they were liable. 
There is no difficulty at all in the case. I t  doeB 
not conflict in the remotest degree with the case 
of T atte rsa ll; it  seems to me to have nothing to 
do with it.

Those being the only authorities I  need 
mention, I  now go to clause 14. I t  seems to me 
that clause 14 is th is: I t  is an express contract 
covering the ground which would be the subject 
of the implied contract if there were nothing more 
in it. The relevant words are these : “ The ship
owners shall be responsible for loss or damage 
arising from any unseaworthiness of the 
vessel when she sails on the voyage.” Now I  
apprehend, as regards implied contract, the way 
in which the law proceeds is always this : There 
are certain contracts entered into under such 
circumstances as that the law says : “ This is
not the whole contract between you, because the 
relations between you are such that the law will 
imply something which is not here expressed.” 
The familiar instance is where there would be a 
contract in a trade in which there is a custom of 
the trade, or some obligation arising in a matter 
in which there is a custom of the manor. So, in 
ship cases, a contract in which there is an implied 
contract to supply a seaworthy vessel. I f  the 
express contract contains that whicn, if  there was 
nothing said about it  in the contract, the law 
would imply, then the implied contract takes 
effect; but if  the express contract deals expressly 
with that which, in the absence of that which 
is expressed, would be implied, then the whole 
thing rests upon the expressed contract, and there 
is no need to imply anything, because it is already 
there. I t  seems to me that in this case clause 14 
has expressly introduced that which otherwise 
would be implied, and that therefore the obliga
tion as regards seaworthiness in this case rests 
upon express contract, and not upon implied con
tract. The relevance of that for the present 
purpose is this- The clause of lim it of liability, 
according to Tattersall’s case, would not extend 
to the implied contract if it  were implied, but if 
it  is expressed, then if it  was to be included in the 
contract of lim it of liability or lim it of time, as 
regards a matter forming part of the contract, 
then the clause comes to be applied to that part 
of the contract as well as to any other part. The 
result is that Tatte rsa ll’s case does not apply in 
this case. There is here an express contract as 
to unseaworthiness, and consequently clause 1 2  

applies.

I t  remains to see what clause 12 means, and 
here there is a matter of very considerable 
difficulty. I t  will be remembered that, under 
clause 3 the goods could be transhipped, and they 
were transhipped, and the one vessel arrived on 
the 13th and the other on the 23rd April. Bear
ing these facts in mind, clause 1 2  runs thus :
“ No claim that may arise in respect of goods 
shipped by this steamer ”—that means the Clan  
M aclaren  obviously—“ will be recoverable unless 
made at the port of delivery within seven days 
from the date of steamer’s arrival there.” As I  
said, the Clan M aclaren  arrived on the 13th April 
and the Oeelong on the 23rd. No claim was made 
till June, more than seven days after either 
arrival. Now the reading of this clause seems to 
me to mean this. The goods which are the 
subject-matter of the clause are defined thus: 
Goods shipped by this steamer, or the goods 
shipped on the Clan Maclaren. That is the 
operation of those words; and as regards that 
class of goods, this bargain is made—that no 
claim that may arise in respect of them will be 
recoverable unless made at the port of delivery 
within seven days from the dateof steamer’s arrival 
there. I  myself should read that clause as meaning, 
unless made at the port of delivery within seven 
days from the date of the arrival of the steamer 
making the delivery, and, if so, of course that 
would be as regards the latter goods, the Geelong, 
and not the Clan Maclaren. On the other side it 
is said you have this steamer mentioned in the 
earlier part of the clause plainly meaning the Clan  
Maclaren, and when you come to “ steamer’s 
arrival there,” that must mean the same steamer. 
So that you are to read it :  “ The date of the 
Clan M aclaren s arrival there.” I  myself do not 
take that view, Of course it is a trifling thing, 
but it  does not talk of “ the steamer,” or “ this 
steamer,” or “ the said steamer,” but “ of 
steamer’s.” The conclusion at which I  have 
arrived is based upon this, that the contract is 
one which contemplates, amongst other things, 
transhipment, and you would expect that the 
contract would wish to work out this kind of 
clause as regards all events which might arise 
under the contract, including that of tranship
ment, and therefore you would expect the clause 
to provide for the case of transhipped goods as 
well as of other goods, and I  can so read the 
clause, on reading it in the way I  have suggested 
— “ unless made at port of delivery within seven 
days of the delivering steamer’s arrival there.” 
On the other hand, it  may be, and it is said in the 
reports, that the shipowner is bound to say 
exactly what he means. He is going to relieve 
himself from liability here, and he must do it by 
plain words. I  thought the words did mean what 
I  suggest; but if they do not, if  they are 
ambiguous, no doubt the contract ought to be 
construed upon the usual footing—namely, against 
the shipowner. Therefore, if it  be ambiguous, 
the thing must be construed against him, and 
consequently it must be taken he is not so 
relieved. That is the view taken by the other 
members of the court. I  myself have arrived at a 
different conclusion. That may be a sound 
ground for deciding it, and therefore I  do not 
differ as regards it, although I  myself have arrived 
at a different conclusion. The result, of course, is 
this : The goods which arrived by the Geelong 
ought, upon that construction of the clause, to
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have had a claim made in respect of them 
within seven days after the arrival of the Clan 
Maclaren. That would have been the 20th April, 
which would be six days before the Geelong 
arrived. That clause will not fit that case. 
Therefore it is said that case is not within the 
clause at all, and consequently the shipowner is 
not relieved. That is a matter which weighed 
upon me in arriving at the other construction of 
the clause, but that is the result. I f  the clause is 
to be so construed, then the shipowner has not 
introduced relevant words for the purpose of pro
tecting himself as regards the goods which arrived 
by the Geelong, because, in reason, the indorsees 
could not claim them nntil after they had arrived 
and had seen that they were damaged; and 
inasmuch as the seven days expired on the 
20th April, and the goods did not arrive 
until the 26 th they never could make a 
claim. That being so, the cargo owner’s claim 
succeeds as regards the Geelong, and fails as 
regards the Clan M aclaren. I  myself should have 
allowed the appeal sim p lic ite r, but if the 
clause be construed in that way, the order 
must be to discriminate between the two classes 
of goods.

P i c k f o r d , L. J.—I  agree as to the first point, 
and I  should not add anything at all, but for the 
fact that we are differing from the learned judge 
in the court below, who is a judge of very great 
experience in these matters.

To my mind what you have to do in every one 
of these cases is to look at what the contract 
before you means, what the bill of lading upon 
which the action is brought means. There is 
nothing in law to prevent a shipowner from 
putting an exception into his bill of lading which 
will relieve him from all the consequences of 
unseaworthiness wherever and whenever it  exists. 
The only question in each case is whether he 
has done it or not, and in order to see whether 
he has done it or not you have to look at the 
particular document before you, and the cases 
which have been decided are only of assistance 
so far as they lay down principles, if  they do 
lay down principles, which ought to be applied 
to the construction of the document. Now the 
two cases which are always cited on the one 
side and on the other in these matters are the 
cases of Tattersa ll v. N a tion a l Steamship Oom- 
pany (sup.) and M o rris  v. Oceanic Steam Naviga- J 
non Company (sup ). They do not, either of 
them, seem to me to help very much in the con
struction of this document. I  agree that really 
wbat the decision in Tattersall v. N ationa l Steam- 
‘ h ip  Company comes to is this, that upon that 
contract, which the court had before it in that 
case, the exceptions in the bill of lading only 
applied to the contract of carriage, to the 
carriage of goodB, and therefore they did not 
attect the obligation to provide a seaworthy ship, 

blcb was different from and antecedent to the
ligations of the contract of carriage. The 

case of M o rris  v. Oceanic Steam N av iga tion  
ompany certainly presents difficulties when you 

axe the facts of the contract with the con- 
ruction which the learned judge seemed to 

upon them. There were no express words 
ere which imposed liability for unseawortbi- 

lad-8’ an<*. there was in the bill of
lug which related to unseaworthiness was an 

ception from liability in respect of unsea-

i worthiness provided due care had been taken to 
i avoid it.
, That was an exception and nothing more, and 
r when it was shown that due care had not been 

taken, and therefore the condition upon which 
i the exception rested was not fulfilled, I  should
i have thought that the result was what was

expressed in the words of Moulton, L.J. in the 
: case of James Nelson and Sons v. Nelson L ine

(Liverpool) L im ite d  (10 Asp. Mar. Law Cas.. at 
; p. 394 ; 96 L. T. Rep. 402; (1907) 1 K . B. 781): 

“ The jury have found”—in the case of M orris  
v. Oceanic Steam N avigation Company it was 
not a jury, but a judge—“ that in this case all 
reasonable means to that end had not been 
taken. The exception therefore disappears, 
and the obligation of initial seaworthiness 
remains.” And again: “ Here the jury have 
found that the condition was not in fact satis
fied, and the case is therefore reduced to one 
which is subject to the ordinary obligation to 
supply a seaworthy ship.” I  should certainly 
have thought that that was the true view to take 
of the position of things in M o rris  v. Oceanic 
Steam N avigation Company. But it  seems to 
me quite clear that the learned judge who decided 
it did not take that view. He took the view that 
there was in that contract an express provision 
that the shipowners should exercise due diligence 
to avoid unseaworthiness. I  cannot see anything 
of the kind. There was a provision that they 
should ¡not escape liability for unseaworthineBS 
unless they exercised due diligence, but I  cannot 
see that that made a contract that they should 
exercise due diligence. They might not do so. 
Then they would remain liable. However, the 
learned judge so construed it, and so construing 
it, he came to the conclusion that the exception, 
which was one of value in that case, applied to 
that express contract which he thought to exist 
in the bill of lading. That was the explanation 
given of it by Hamilton, J. in the case which 
has already been-referred to of Wiener and Oo.v. 
W ilson and Furness-Leyland L in e  L im ite d  (sup ).

I  do not think either of those cases really 
helps materially to construe the contract 
before us. The contract begins with the usual 
obligation, of course: “ To be delivered subject 
to all the above liberties to deviate and to 
the exceptions and conditions at foot hereof 

j in like good order and condition.” Then there 
was a number of other things chiefly providing 
what the ship would not be liable for, and then 
we come to clause 14: “ The shipowners shall be 
responsible for loss of damage arising from any 
unfit state of the vessel to receive the goods, 
or any unseaworthiness of the vessel when 
she sails on the vovage. But any latent defect 
in hull, machinery, equipment, or fittings 
shall not be considered unfitness or unsea
worthiness, provided the same do not result 
from want of due diligence of the shipowner 
or ship's husband or manager.” The first 
part of that clause does not seem to me to do 
more than express in terms what would be the 
obligation if it  were not there, and it may be said, 
and it has been said with some force, that cannot 
make any difference. I f  you write in what other
wise must be taken as impliedly written in, it is 
exactly the same as if you had not written in it 
at all. There is great force in that argument;

> but I  do not think it is really sound, because I
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think the effect of writing it in, instead of leaving 
it to be implied, is that it makes a term of the bill 
of lading an express term of the bill of lading, 
which was not so in either of the cases to which 
I  have referred; and, making it an express term of 
the bill of lading, it  is more likely that the mean
ing of the bill of lading exception is that it shall 
apply to the term which is expressly put into the 
bill of lading. The clause is, as I  have read:
“ The shipowners shall be responsible for loss or 
damage arising from any unfit state of the vessel 
to receive the goods, or any unseaworthiness of 
the vessel when she sails on the voyage.” That 
seems to me to mean responsible in every way, 
and, amongst other ways, responsible in damages, 
or, to put it in another phrase, responsible to 
satisfy any claims which may arise in consequence 
of unseaworthiness or unfitness. Then, going to 
clause 1 2 , we find that “ no claim that may arise 
in respect of goods shipped by this steamer will 
be recoverable unless made at the port of delivery 
within seven day s from the date of steamer’s arrival 
here.” Looking at the express terms of clause 14, 
and looking at the whole of the bill of lading, it 
seems to me that you must read it as including, 
in the operation of that exception, the express 
provision that the shipowner shall be responsible, 
which is contained in clause 14. The action is 
upon the condition in clause 14. The action is 
upon the bill of lading. I t  is a claim upon the 
bill of lading, and it is a claim upon the bill of 
lading in respect of that very expressed con
dition. Therefore it  seems to me that, looking at 
the whole, you must read clause 1 2  as operating 
upon a claim in respect of unseaworthiness. I  
prefer to put it  that looking at the bill of lading 
you must so read it, rather than, as it is 
sometimes put, “ I t  must have been in the 
contemplation of the parties,” because that seems 
to presuppose a meeting of the parties and 
an agreement of the terms of this particular 
bill of lading, which we know does not take 
place. There is a document which is signed by 
the master and accepted by the holder of the 
bill of lading, but they neither of them, in fact, 
look at and discuss the terms of the bill of lading. 
Therefore when you say it is in the contemplation 
of the parties, it  simply means that, looking at 
the whole of the bill of lading, that is what it 
means. For these reasons I  think clause 1 2  does 
apply.

The question is, what does clause 12 mean ? 
And on this I  confess I  have very great doubt. 
1 have very great doubt because I  think the 
condition is by no means clear. I t  says this: 

No claim that may arise in respect of goods 
shipped by this steamer will be recoverable unless 
made at the port of delivery within seven days 
from the date of steamer’s arrival there.” Now, 
reading that, I  think if one asked anybody who 
was not construing the bill of lading, “ Does 
‘ steamer ’ in the second part mean the same as 
‘ steamer ’ in the first part ? they undoubtedly 
would say “ Yes, it  does.” “ No claim in respect 
of goods shipped by this steamer shall be recover
able unless made within seven days of the date of 
the steamer’s arrival there,” and in order to read 
it otherwise, it seems to me you must read some 
other words in. I f  you read it as my lord says 
would be the inclination of his mind to read it, 
you have in effect, I  think, to read in “ In  respect 
of the date of the steamer or of any other

steamer which may be substituted for it  under 
clause 3,” or, “ This steamer or any other steamer 
which may be carrying the goods.” I f  you have 
to read it, as I  think is really the right way to 
read it, you have to put in these words : “ No 
claim that may arise in respect of goods shipped 
and delivered by this steamer will be recoverable 
unless made within seven days of the date of the 
steamer’s arrival.” I f  you have to read in any 
words at all, as this is a document put forward 
by the shipowner, I  think you must read in the 
words which are against the shipowner, and 
therefore I  think that the second words which I  
put should be read in. But I  think it may also 
be put on another ground, and that is that if the 
shipowner is to protect himself, he must do so by 
words that are perfectly clear, and it seems to me 
that these words are not clear. They are not clear 
to show that they mean that if you tranship the 
goods under clause 3, the protection is to be in 
respect of the arrival of each ship into which 
they are transhipped. W e  have the authority in 
the House of Lords in the case of James Nelson 
and Sons L im ite d  v. Nelson L ine  (Liverpool) 
L im ite d  (11 Asp. Mar. Law Cas. 1; 97 L. T. 
Rep. 812; (1908) A. C. 16) that if a shipowner 
puts in a clause which he intends for his pro
tection, and which is ambiguous and is not clear, 
then it does not operate in order to protect him.

I  think on either of these grounds that is the 
proper construction of clause 12. Therefore I  
think the result is that the goods owners are 
entitled to claim for the goods which were carried 
by the Oeelong, but are not in respect of the goods 
which were carried by the Clan Maclaren.

B a n ke s , L.J.—Every contract for the carriage 
of goods by sea is, unless it is expressly excluded, 
subject to the implied condition as to the sea
worthiness of the vessel.

The bill of lading may be silent as to this 
implied condition, or it  may refer to it. In  cases 
where it is silent the contract between the ship
owners and the holder of the bill of lading 
consists partly of the implied contract and partly 
of the express contract.

I t  is quite true that the implied contract is just 
as binding as the express contract, and that the 
written contract must be read as though the 
implied contract was written into it. The implied 
contract is, however, free from conditions— 
consequently if it  is written into the express 
contract it  must be written in such a way as 
to make it plain that the conditions contained 
in the express contract do not apply to it. 
Unless this is done the contract which is 
written in is not the implied contract, but some
thing different.

This, I  think, is an explanation of the decisions 
which hold that where the bill of lading is silent 
as to the condition of seaworthiness the conditions 
in the bill of lading are not to be applied to the 
implied contract. The same train of reasoning 
is applicable in the caBe where a provision is 
made in the bill of lading co-extensive, or 
practically co-extensive, with the implied contract. 
In  such a case the rule of construction that 
the express contract excludes any implied contract 
would apply; but upon the assumption that any 
implied contract still exists and is written into 
the express contract, a condition in this case is 
found in the written contract in terms referring
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to  the subject-matter of the implied contract and 
controlling it.

In  the present case the bill of lading contains 
an express contract as to seaworthiness. I t  is for 
breach of this contract that this action is brought, 
and in my opinion clause 1 2  applies. I  agree with 
what Buckley, L.J. has said about the decision 
in Tattersall v. N a tio n a l Steamship Company and 
M o rris  v. Oceanic Steam N aviga tion  Company, 
and to understand the latter decision it is 
necessary to bear in mind always that Mathew, J. 
held that the bill of lading contained an express 
contract as to seaworthiness.

Upon the question as to the construction of 
clause 1 2 , I  am not prepared to read any words 
into the contract to enable the shipowner to limit 
his liability in the event which happened. Mr. 
Wallace wishes to read into the clause between 
the word “ steamers ” and the word “ arrival,” 
some such words as “ or other the steamers sub
stituted for the said steamer under clause 3 .”

I  read the word “ steamer ” at the end of the 
clause as referring to the steamer mentioned in 
the earlier part of the clause.

I f  so it would be an absurd construction to read 
Up clause so as to apply it  to any other than the 
original steamer, and, in my opinion, it  must 
therefore be confined to that steamer and to that 
steamer only. Under these circumstances the 
clause does not apply to the goods delivered from 
the Geelong and is no answer to the claim in 
respect of those goods, and I  agree with the 
order proposed to be made.

. B u c k le y , L.J.— The result will be that the 
judgment will be altered, and will run thus: 
Judgment to be entered for the plaintiffs on the 
question of liability as regards the goods which 
arrived by the Geelong, but not as regards the 
Roods which arrived by the Clan Maclaren. The 
plaintiffs will have their costs in the court below, 
and the appellants will have the costs of this 
appeal, to be set off. _ ,

Order varied.
^Solicitors for the plaintiff, W. A. Crum p  and

Solicitors for the defendants, Coward and 
-aawksley, Sons, and Chance.

Tuesday, M arch  16, 1915.
(Before B u c k le y , P ic k f o r d , and 

B an ke s , L.JJ.)
M ea d e , K in g , R obinson , a n d  Co. v . J acobs

A N D  Co. A N D  O TH E R S , (ct)

a p p e a l  from  th e  k in g ’s bench  d iv is io n .
Charter-party  — Loss o f time —  Prevention o f 

efficient w ork ing— Cesser o f hire.
■4 charter-party contained the fo llow ing  clause .- 

I n  the event o f loss o f tim e through deficiency 
° f  men or stores, repairs, breakdown o f 
machinery, pumps, pipes, or boilers (whether 
p a rtia l or otherwise), collision or stranding, or 
damage preventing the efficient working o f the 
vessel fo r  more than fo r ty  eight run n ing  hours, 
the payment o f h ire  shall cease u n t i l  she be 
again in  an efficient state to resume her service.”  
On the construction o f the clause :

(o> Reported by E dw aed  J. M. Ch a p l in , EBq., B »rriBter-»t-L&w.
VOL. X I I I . ,  N. S.

Held, tha t fo r  losses o f time o f less than fo r ty  eight 
hours no cla im  fo r  cesser o f hire could be made ; 
but where, fro m  any o f the causes named in  the 
charter p a rty , there were losses o f time exceeding 
fo rty -e ig h t hours, the charterer was entitled to 
cesser of h ire fo r  the whole o f the time so lost. 

Decision o f Bailhache, J. (12 Asp. M ar. Law  Gas. 
515; 111 L . T. Hep. 410; (1914) 3 K . B. 156) 
affirmed.

A p p e a l  by the defendants from a decision of 
Bailhache, J. in  an action tried by him  w ithout a 
ju ry .

The plaintiffs’ claim was for a declaration that 
they were entitled to a reduction of hire in respect 
of time lost under a charter-party dated the 
29th Aug. 1910, by which they chartered the tank 
steamer Batoum  from the European Petroleum 
Company for three years and nine months to 
carry all lawful merchandise in any part of the 
world except Baltic and White Sea ports between 
the 1st Oct. and the 1st April and all ports in 
British North America. The charter-party pro
vided that the hire of the vessel, which was 1722i. 
per calendar month, should be paid monthly in 
cash in advance.

Clause 25 of the charter-party provided as 
follows:
In th e  e ven t o f loss o f t im e  th ro u g h  d e fic ie n cy  o f m en 

o r  s to res , re p a irs , b re a kd o w n  o f m a c h in e ry , pum ps, 
p ipes, o r b o ile rs  (w h e th e r p a r t ia l  o r  o th e rw ise ), c o llis io n  
o r  s tra n d in g  o r  dam age p re v e n tin g  th e  e ffic ie n t w o rk in g  
o f th e  vessel fo r  m o re  th a n  fo r ty -e ig h t  ru n n in g  h ou rs , 
th e  p a ym e n t o f h ire  s h a ll cease u n t i l  she a ga in  be in  an  
e ffic ie n t s ta te  to  resum e h e r s e rv ic e ; and  shou ld  th e  vessel 
fro m  a n y  o f th e  a fo re m e n tio ne d  causes p u t  in to  a n y  
o th e r p o r ts  th a n  th o se  to  w h ic h  she is  b o u n d  u nd e r th e  
in s tru c t io n s  o f th e  c h a rte re rs , th e  p o r t  charges, 
p ilo ta g e s , and  o th e r expenses a t  those  p o r ts , loss o f 
t im e  consequen t upon  p u t t in g  in  s h a ll be borne  by th e  
ow ners  ; a lso shou ld  th e  s team er p u t  b ack  w h ile  on 
voyage , b y  reason o f a ny  a c c id e n t, th e  h ire  s h a ll be sus
pended fro m  th e  t im e  o f h e r p u t t in g  b a ck  u n t i l  she be 
aga in  in  th e  same p o s itio n , a nd  th e  voyage  resum ed 
th e re fro m  ; b u t  s h o u ld  th e  vessel be d r iv e n  in to  p o r t  
o r  to  ancho rage  b y  Btress of w e a th e r such d e te n tio n  o r 
loss o f t im e  s h a ll be a t  th e  c h a r te re rs ’ r is k  and  expense. 
In th e  e ven t o f th e  n a t io n  to  w h ic h  th is  vessel be longs 
b ecom ing  engaged in  h o s t il it ie s , th e  h ire  to  cease d u r in g  
th e  co n tin u a nce  o f such  h o s t il it ie s , i f  th e  c h a rte re rs  f in d  
i t  im po ss ib le  to  e m p lo y  th e  s team or in  consequence. It 
is  agreed  th a t  a l l  d e te n tio n  o r  loss o f t im e  p ro v id e d  fo r  
in  th is  clause and  n o t p a id  fo r  s h a ll n o t o ou n t as p a r t  o f 
th e  gua ra n te ed  t im e  specified  u n d e r th is  c h a r te r. All 
g ra v in g  d o ck  charges to  be a t  o w n e rs ’ expense.

On the 21st Dec. 1910 the defendants gave 
notice to the plaintiffs that the benefit and burden 
of the charter-party had been assigned to them. 
The plaintiffs duly paid in advance monthly hire 
at the rate specified in the charter-party less 
certain agreed deductions. Owing to some of the 
causes mentioned in clause 25, the steamer lost 
time for a period exceeding forty-eight hours. 
The defendants having refused to allow the 
deduction, the plaintiffs brought the present 
action: claiming (in te r a lia ) a declaration that 
they were entitled to deduction of hire in respect 
of the whole time of detention. Bailhache, J. 
held that for losses of time of less than forty- 
eight hours no claim for cesser of hire could be 
made; but where from any of the causes named 
in the charter-party there were losses of time 
exceeding forty-eight hours the charterer was

P
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entitled to cesser of hire for the whole of the 
time so lost, and accordingly he gave judgment 
for the plaintiffs.

The defendants appealed.
Roche, K.C. and Raeburn for the appellants.
Greer, K.C. and M acK innon, K.C. for the 

respondents.
B u c kle y , L.J.—The o.’der under appeal, I  

think, is right. I t  raises the shortest possible 
question of construction upon a few words in 
clause 25 of the charter-party. I  am going to 
give three reasons, but the most convincing one 
is, I  think, the one suggested by Pickford, L.J. 
in the course of the argument before us. That 
reason is this, that the clause should be read thus: 
“ In  the event of loss of time through certain 
things preventing the efficient working of the 
vessel for forty-eight hours or less, the payment 
of hire shall not cease; but in the event of loss of 
time preventing the efficient working of the 
vessel for more than forty eight hours the pay
ment of hire shall cease.” Of course, in the 
former of these two alternatives it must speak as 
from the moment when the vessel ceased to be 
efficient. Why should it not speak in the same 
way when the latter portion of the alternative 
applies ? I  think that is the true test to apply to 
the clause.

The second reason I  assign is this : I  think the 
clause has to be read as if you put into brackets 
the words beginning “ through deficiency of 
men ” down to “ forty-eight running hours.” The 
clause would then read thus: “ In  the event of 
loss of time the payment of hire shall cease,” and 
you have to qualify that by saying, in the event 
of loss of time the payment of hire shall cease if 
the loss of time is attributable to certain causes, 
and amongst those, of course, comes in the pro
vision, which is that the efficient working must 
be prevented for more than forty-eight running 
hours.

The third reason is th is: I  think there is 
considerable light to be obtained from the words 
“ until she be again in an efficient state to resume 
her service.” The word “ until ” of course 
predicates a period of time having a term inus a 
quo and a term inus ad quern, from a time to a 
time. And the word “ again ” conveys the idea 
that she is to be found at the end of that time in 
the position in which Bhe was at the beginning of 
that time. So that the words “ until she be again 
in an efficient state ” call attention to a period of 
time commencing with the moment at which she 
ceased to be and ending at the time when she 
again became in an efficient state, and it is that 
period of time which seems to me to be regarded 
as that for which the payment of hire shall cease. 
The whole question to be determined is th is: 
Assume that the vessel has been, by the causes 
here mentioned, prevented from efficiently working 
for, say, fifty hours, is the loss of time to be taken 
to be the two hours— i.e., fifty less forty-eight— 
or is it  to be taken to be fifty hours— i.e., the 
whole time? The learned judge thought it  was 
the latter, and in that I  think he was right. I  
think the clause means that the whole loss of 
time is to be paid for—that is to say, the whole 
of the hire ceases during the whole period of time 
provided that the contingency which is mentioned 
in the clause has been satisfied—that is to say,

that through the causes mentioned the efficient 
working of the vessel for more than forty-eight 
hours has been prevented.

For these reasons I  think the appeal fails.
P ic k f o r d , L.J.—I  am of the same opinion, 

and I  do not think it necessary to add anything.
B ankes , L . J . - I  agree. Appeal dismissed_

Solicitors for the plaintiffs, F ie ld , Roscoe, and 
Go., agents for Batesons, W arr, and W imshurst, 
Liverpool.

Solicitors for the defendants, W illia m  A. Crump 
and Son.

M arch  12, 16, 17, and 18, 1915.
(Before Lord R e a d in g , C.J., Sw in f e n  E ady ,

L. J., and B r ay , J.)
W il l ia m  F rance , F e n w ic k , an d  Co. L im it e d  

v .  M erchants ’ M a r in e  I nsurance  Company  
L im it e d , (a)

A P P E A L  F R O M  T H E  K IN G 'S  B E N C H  D IV IS IO N . 

M arine insurance — P olicy—Collision—Damage— 
Collision caused to th ird  ship by backwash— 
L iab ility .

Where there is a clause in  a policy of marine insurance 
providing that “ i f  the ship hereby insured shall 
come into collision w ith any other ship or vessel 
and the assured shall in  consequence thereof become 
liable to pay and shall pay by way of damages to any 
other person or persons any sum or sums not 
exceeding in  respect of any one such collision the 
value of the ship hereby insured,”  this company 
w ill pay the assured such proportion of three- 
fourths of such sum or sums so pa id as its  sub
scription hereto bears to the value of the ship 
insured, and in  cases in  which the lia b ility  of the 
ship has been contested or proceedings have been 
taken to lim it  liab ility , w ith the consent in  w riting  
of this company, the company w ill also pay a like  
proportion of the costs which the assured shall 
thereby incur or be compelled to pay. . . .”
4s a matter of law and as a matter of the true con
struction of the clause, an assured may become 
liable to pay damages in  consequence of a collision 
between his ship and another ship although the 
damage is  not immediately and directly caused by 
the impact between the two collid ing vessels.

A  collision occurring between the steamship C. and 
the steamship R., the impetus thus given to the R„ 
plus the backwash from the C.’s propeller, drove 
the R. into the steamship G., causing damage 
which the owners of the C. were held liable to pay. 
I n  an action on the policy .*

Held, that the collision with the G. was in  con
sequence of the collision between the R. and the 
C., and that the C. by this collision caused the R. 
to come into contact w ith the G .; and that the 
defendants were liable on the policy.

Decision oj Bailhache, J. (12 Asp. M ar. Law Cas. 
544; 111 L. T . Rep. 812; (1914) 3 K . B. 827) 
affirmed.

A ppeal  by the defendants from the judgment 
of Bailhache, J. reported 12 Asp. Mar. Law Cas. 
544; 111 L. T. Rep. 812 ; (1914) 3 K . B. 827 in 
an action tried by him in the Commercial Court 
without a ju ry.

(a ) Reported by E dwabd J. M. Ch a p l in , Esq., Barrister-at-Law
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She plaintiffs, who are the owners of a steamer 
ed the Cornwood, sued the defendants, who 

were underwriters, in the sum of 1300Z., of a policy 
of marine insurance dated the 8 th Sept. 1911 for 
one year upon the hull and machinery of the 
Cornwood, valued at 19,0001., in respect of a Joss 
under the policy arising out of two collisions.

The facts and arguments sufficiently appear 
from the judgments.

Bailhache, J. held that as the forces, set in 
operation by the Cornwood caused the collisions 
the defendants were liable.

The defendants appealed.
Sir R. B . F in la y , K.C., Leslie Scott, K.C., and 

M acK innon, K.C. for the appellants.
Roche, K.C. and Balloch for the respondents.
Lord R e a d in g , C.J.—The plaintiffs, who are 

the owners of the steamship Cornwood, brought 
an action against the underwriters under a 
policy of insurance, and to that policy of insur
ance was attached a slip containing the Institute 
time clauses. I t  is with regard to the first clause 
of those clauses that the question now at issue 
has arisen, the plaintiffs claiming that they are 
entitled to recover from the underwriters the 
damages or part of the damages which they have 
been held liable to pay in consequence of a colli
sion which occurred between the Cornwood and 
the Rouen and a collision between the Rouen and 
the Galatee. The plaintiffs contend that on the 
true view of the facts of the case damage to the 
Oalatee was damage which arose in consequence 
of the collision between her and the Rouen. The 
material words of the clause upon which this 
case depends are: “ And it  is further agreed that 
if the ship hereby insured shall come into colli
sion with any other ship or vessel, and the 
assured shall in consequence thereof become 
liable to pay, and shall pay by way of damages 
to any other person or persons any sum or sums 
not exceeding in respect of any one such collision 
the value of the ship hereby insured, this company 
will pay the assured such proportion of three- 
fourths of such sum or sums so paid as its sub
scription hereto bears to the value of the ship 
hereby assured, and in cases in which the liability 
of the ship has been contested or proceedings 
have been taken to limit liability, with the con
sent in writing of this company, the company 
will also pay a like proportion of three-fourths of 
the costs which the assured shall thereby incur 
or be compelled to pay. . . .”

The question in this case is whether the plain
tiffs have brought themselves within the words 
“ shall in consequence thereof ”—that is, in conse
quence of a collision with another ship—“ become 
liable to pay and shall pay ”  the damages. This 
case has been ably argued before us. The history 
of the litigation dates back to a case in the 
Admiralty Court. As a consequence of the 
events on the particular day upon which this 
damage was done, an action was brought in the 
Admiralty Court, and, as a result of it, the Corn- 
wood was held alone to blame. I t  is desirable to 
state the facts with some particularity, as the 
question which this court has to answer depends 
upon a true view of the facts, the question being 
whether the damage claimed was a consequence 
of the collision between the Cornwood, the vessel 
insured under the policy, and another vessel. 
The Cornwood and the Rouen were both steam-

ships proceeding up the river Seine to Rouen. 
They were vessels as they then Btood with a dis
placement of about 5000 tons each. The Rouen 
was ahead of the Cornwood proceeding up the 
river when close to the La Riche light, which is 
on the starboard bank ; that is to say, the south 
bank; the Cornwood gave the signal that she 
wished to pass the Rouen on the Rouen's port 
side. The Rouen repeated the signal, which, 
according to the rules in force on the river Seine, 
meant that she acceded to the wish of the Corn- 
wood to pass her. As the Cornwood then pro
ceeded to come upon the port side of the Rouen, 
the latter vessel reduced her speed. The Cornwood 
then put her helm to port and cut across the bows 
of the Rouen. Seeing that Collision was inevitable, 
at the moment of the collision, or it may be at an 
even almost indefinable space of time imme
diately after the collision, as it  is quite impossible 
in such matters as these to be absolutely precise 
in point of time, the Rouen reversed her engines 
and put her helm aporb, but, nevertheless, in not 
sufficient time and not with sufficient effect to 
prevent a collision between the anchor on her port 
bow and the starboard quarter of the Cornwood. 
The Cornwood was steering by a light on the shore, 
called the Marais Yernier, on the south bank of 
the river. The Rouen was also steering by the 
same light, so that both vessels when at a dis- 
tance apart—again it is not possible to speak 
with precision, but, according to the finding of 
the Admiralty Court, of about 10ft.— were on a 
gradually and Blightly converging course. As 
the Cornwood drew ahead and there was little 
distance between the two vessels, she, as I  have 
already said, ported across the bows of the 
Rouen, and in that way, drawing ahead of the 
Rouen, attempted to get over to the other side 
of the river, clear of the Rouen, by this manœuvre 
of porting her helm. The Cornwood was going 
at a speed of ten knots. A t this time the Rouen, 
after she had acceded to the signal that the 
Cornwood wished to pass her, at any rate at 
the material time, was going at something like 
three or four knots ; it  may be a little more. As 
the Cornwood passed in front and ahead of the 
Rouen the stem of the Rouen was attracted by the 
Cornwood—that is to say, the Rouen undoubtedly 
at this moment drew from her course towards 
the Cornwood. There was a suggestion persisted 
in in the Court of Admiralty that what bad 
happened was that the' Rouen had steered care
lessly and had sheered towards the Cornwood, 
but this view was rejected by Bargrave Deane, J., 
who tried the case in the Court of Admiralty, as 
a cause of the deflection of the Rouen’s stem. 
The learned judge took the view that the attraction 
of the stem of the Rouen to the starboard quarter 
of the Cornwood was by the interaction of forces 
or the phenomenon of attraction owing to the 
displacement of water caused by the Cornwood as 
she passed across the Rouen. There is no doubt 
that there is such a phenomenon as this attraction 
and it is not in one sense in dispute. I t  is agreed 
on both Bides, as we have heard during the course 
of the argument, that there would be such an 
interaction of forces as in those circumstances 
would cause the stem of the Rouen to be drawn 
towards the quarter of the Cornwood, which 
actually did happen. Then a collision took place 
which undoubtedly was of a very slight character. 
That seems to be common ground. There has
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been some discussion before us as to whether it 
can be said to have been an impact between the 
one vessel and the other, or only a contact 
between the two vessels. I t  does not seem to me 
that it matters in the slightest degree which it 
was. The vessels did actually come into contact 
and therefore into collision. The collision was 
between the stem of the Bouen and the starboard 
quarter of the Cornwood at some 30ft. from the 
stern. The collision, besides being very slight, 
was momentary only. Again it is impossible to 
speak with precision of the time, but the witnesses 
agree, and for that reason I  do not propose to 
spend any time in discussing it at any length 
because it was agreed that in fact the collision 
itself—that is, the actual blow or the actual push, 
it  does not matter which you call it—was in itself 
negligible. No doubt there was a certain amount 
of damage done to the Cornwood, but the whole 
matter was of little consequence, one might have 
said, and one may say here but for what happened 
after the collision, of practically no consequence. 
Now after the collision, no doubt, or at the time 
of the collision, or just immediately before, the 
Cornwood hard-a-ported her helm, and therefore 
at the moment of collision or just about after the 
collision was going straight across, almost at 
right angles to the Bouen, to the south bank to 
starboard. As she proceeded in that way, the 
Bouen, which had been coming to port just before 
the collision, when disengaged from contact with 
the Cornwood, again swung or continued her swing 
or began swinging, whichever may be the true 
view to take, to port, and apparently whatever 
she did, whatever steps she took to counteract 
this swing, would be of no avail. I t  is said that 
that again was all the result of the forces that 
were operating, and it is said by the plaintiffs 
that it  was the result of the collision which had 
taken place. The conflict of fact in this case, if 
there really is a definite conflict of fact—perhaps 
I  should say the argument as to the right 
inference to be drawn from the facts as proved— 
is by the plaintiffs on the one hand, who say that 
but for the collision the Bouen never would have 
swung round to port as she did and thus get into 
the middle of the stream where she struck the 
Oalatee, which was a vessel coming down the river, 
amidships almost at right angles to her. That 
blow caused undoubtedly very serious damage, 
and it is the damage to the Galatee which has 
given rise to this litigation. The plaintiffs say, 
that being the cause, the damage which they have 
had to pay by reason of the decision of the Court 
of Admiralty in the Galatee was a consequence of 
the collision between the Cornwood and the 
Bouen, and if so, they are entitled to recover 
under the Institute time clause, under their 
policy. On the other hand the defendants 
say that the damage to the Galatee was not 
caused by the collision, although it is true it arose 
immediately after the collision ; but it would have 
happened even if there had been no collision, 
because what is said is that the cause of the 
damage was the Cornwood porting to go across 
the bows of the Bouen. I t  is said that when 
once that bad taken place it was negligent 
navigation, and the attraction of the stem 
or the blow or the push from the stem of the 
Bouen on the starboard quarter of the Cornwood 
really had no effect. The Cornwood continued 
her negligent navigation, and having got into

that position as she passed the Bouen almost at 
right angles with her propeller moving—she was 
going at the rate of ten knots an hour—the wash 
from her propeller with the ship in that position 
operated upon the starboard bow of the Boueny and 
so forced the head of the Bouen round to port and 
into the middle of the river and into the Galatee.

The real question in this case is whether the 
swing of the Bouen to port after the collision arose 
from the negligent navigation of the. Cornwood, 
and not from the collision between the Bouen and 
the Cornwood. Of course, if it arose both from 
the negligent navigation of the Cornwood and 
from the collision which followed the negligent 
navigation, then the plaintiffs would be right in 
saying that it arose in consequence of the collision. 
The learned judge in the Admiralty Court found 
that the damage was the result of the collision, 
or of the proximity of the Cornwood to the Bouen 
at the particular time. On the facts of the case 
there can be and is no dispute between the parties 
up to the particular point which I  have just men
tioned. The case in the Admiralty Court was 
taken to the Court of Appeal and to the House of 
Lords, and Bargrave Deane, J.’s judgment was 
affirmed. Now it is to be noticed in the language 
which I  have just quoted from Bargrave Deane, 
J.’s judgment that he did not decide the point 
which we now have to decide, because he said the 
damage was the result of the collision or of the 
proximity of the Cornwood to the Bouen. 
Whether the plaintiffs succeed in this action or 
not depends upon whether this court thinks that 
it  was the collision or the proximity that caused 
the Galatee damage. I f  it  was the result of the 
collision the plaintiffs must succeed I f  on the 
other hand it was only the proximity by reason of 
the negligent navigation of the Cornwood, then, 
in my opinion, the plaintiffs will have failed to 
establish that the damage arose in consequence of 
the collision. In  that state of facts it  seems to 
me to be unnecessary to discuss in greater 
detail what the position of these vessels was 
before the collision, and, indeed, before us 
these facts are scarcely, if at all, in dispute. 
But when we approach the events immediately 
after the collision we find ourselves in an 
acutely debated area. I  desire to say for myself 
that I  am not inclined in this case to attribute too 
much importance to the scientific evidence as to 
the immediate results that would follow from this 
interaction of forces or attraction phenomenon 
immediately after the collision. The evidence 
upon this point was summed up by Bailhache, J. 
in these words, after an answer: “ The helm
necessary to keep her course increases very 
rapidly as the side of the vessel is approached.” 
Then says Bailhache, J., who had heard the 
evidence of Professor Gibson, who had given 
scientific evidence upon the results which, in his 
view, must follow upon the position of these 
vessels: “ But that is not because of the collision ; 
it  is because the forces which are brought into 
play by the close proximity of these two vessels 
are brought more and more strongly into play as 
proximity increases ; and of course they are at 
their very strongest when there is actual con
tact.” Mr. Leslie Scott agreed that if by “ when 
there is actual contact,” you do not mean “ whilst 
they are in actual contact,” he would not dissent 
from that as a true view of wbat would happen. 
But he says that does not assist in this case
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because the actual contact having taken place 
—assuming that the forces did not operate 
whilst the contact was actually in operation— 
there would be a neutralising effect of those 
forces by reason of the natural tendency of the 
Rouen to be deflected to starboard on account of 
the push or blow on the Cornwood. Therefore, 
he says, so far, whatever the impetus was that 
was given to the Rouen to port by reason of the 
attraction was stayed—he .says it was actually 
stopped— by reason of this collision, and that 
what happened thereafter had really nothing to 
do with this interaction of forces. The plaintiffs, 
on the other hand, contend that the close 
proximity of the vessel made this play of forces 
very serious the moment the Rouen disengaged 
herself from the Cornwood ; and it began at once 
to operate, and indeed the plaintiffs say never 
ceased to operate. The plaintiffs do not agree 
that the forces are not in actual operation whilst 
the vessels are in contact. The argument is that 
the weight of water and the forces were accumu
lating whilst the two vessels were in contact, 
because there would be no outlet for the water 
which otherwise would pass along the quarter and 
stern of the Cornwood. I  do not propose in this 
case to lay any Btress upon this scientific evidence. 
I  am satisfied that there is an attraction in these 
circumstances, whatever the cause may be, and 
indeed it is not disputed. I  am also satisfied that 
the moment there was a collision, immediately in 
point of time—perhaps an immeasurable point 
of time—the reversing of the engines of the 
Rouen with the tide as it then was with its affect 
upon the Rouen, would cause a certain loss of 
control. I  would prefer to say that it  would 
cause a loss of steerage way. The reversal of the 
engines in these circumstances would have that 
effect, and would therefore have its operation 
upon the direction of the head of the Rouen, which 
is the material point in question in this ease. As 
fhe result of that it seems to me that when you 
have two vessels moving as these two vessels were, 
coming into collision, the Cornwood going across 
fhe bows of the Rouen at ten knots an hour, with 
fhe other vessel the Rouen going at a speed of 
something like three to four knots an hour, 
Perhaps slightly more, and then seeing that a 
oollision is inevitable, or at the moment that the 
collision takes place the Rouen, in order to 
uo all that Bhe could either to minimise the 
damage and injury, or if possible—it seemed 
at this moment quite impossible—to prevent the 
collision, reversed her engines, and did wbat she 
coulij in order certainly to minimise the effects of 
be collision. She did it  with some success, or at 

®uy rate, whether with success or not, the damage 
to the Cornwood was, a3 I  have already said, 
th^6 ne£bgible. But in executing this manœuvre,
' 'e Rouen was drawn with her head out to the 
Centre of the river further to port, and with a 
oss of steerage way upon her engines going 
stern. When one remembers that wo are now 
baling with matters almost of seconds, certainly 

, 1 a minute or minutes at the very utmost—I  
,.ave not calculated exactly what it  would be in 
0«*b®i but it is something very, very short in point 

time—the fact of the swinging out to port of 
s e Rouen’s bow in such circumstances, in con- 
ana161100 of her having to reverse her engines 
,..°d ,to take measures to prevent the collision, did 
Ie*blt in the damage.

That being so, I  then put to myself the 
question whether, if those are the facts, the 
collision with the Oalatee was the consequence of 
the first collision ? I  have come to the conclusion 
that it was. I  think that it is a very finely 
balanced question, and arguments bave been 
advanced on either side of great force and 
cogency, but still I  have come to the conclusion 
that the Cornwood did, by this collision, cause 
the Rouen to come into collision with the Galatee. 
Therefore, in my opinion, the conclusion at which 
Bailhache, J. arrived is right, although I  do not 
think that I  am arriving at the same conclusion 
by the same process of reasoning or upon the 
exact findings of fact, or limited to the findings of 
fact of Bailhache, J. He seemed to me, in his 
judgment at the last, just to halt at the precise 
point which it was necessary to find. I  am not 
sure that the criticism of the language may not 
be, perhaps, a little too fine when he says this: 
“ I  think it is sufficient to find that the foroes 
put into operation by the negligent navigation of 
the Cornwood did in fact not only caus6 a 
collision between herself and the Rouen, but 
having done that, afterwards sent the Rouen 
into the Galatee.”  I f  the words “ having done 
that ” are to be taken literally—and it is right to 
say that the same words are used both in the 
shorthand note and in the Law Report—that 
finding would not be sufficient in my opinion to 
carry the plaintiffs; but having regard to the 
evidence and to the facts before us, I  have come 
to the conclusion, not without a good deal of 
hesitation and doubt during the course of the 
case, that in the circumstances which happened 
the collision with the Galatee was brought about 
by the collision of the Cornwood with the Rouen. 
For that reason I  am of opinion that this appeal 
must be dismissed.

Sw in f e n  E a d y , L. J.—The question raised by 
this appeal turns upon the construction and true 
effect of part of the running down clause in the 
Institute time clause which is attached to a 
policy of insurance. By the terms of that clause 
it  was agreed that if the ship insured should 
come into collision with any other ship or vessel 
“ and the insured shall in consequence thereof 
become liable to pay, and shall pay by way of 
damages to any other person or persons any sum 
or sums not exceeding in respect of any one such 
collision the value of the ship hereby insured,” 
then the company will pay. The material words 
that have to be construed and dealt with in 
this clause are the words “ in consequence 
thereof.”

The collision between the Cornwood and the 
Rouen, and afterwards between the Rouen and the 
Galatee, has already been the subject-matter of pro
ceedings in the Admiralty Court. The question 
there, of course, was different from the question 
which we have to decide, but the facts as found 
and determined by the Court of Admiralty, and 
ultimately by the House of Lords, are the basis 
from which we start in this case. The question 
there to be determined was whether the Cornwood 
or the Rouen was the ship to blame for the collision 
which took place between the Rouen and the 
Galatee. The collision between the Rouen and 
the Galatee was the result of the action of one or 
both the Cornwood and the Rouen, one or both 
of those vessels being to blame. I t  was ultimately 
determined that the Cornwood was to blame for
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the collision, so that we start with that fact. The 
collision between the Cornwood and the Rouen 
was itself very slight and caused very slight 
damage, not of any material consequence further 
to consider, but the damage occasioned to the 
Galatee by the collision with the Rouen was very 
serious damage, involving we are told something 
like 15,0001. In  the litigation in the Admiralty 
Court it was held that the Cornwood was to 
blame. The present case raises the question 
whether that collision for which the Cornwood 
was to blame was in consequence of the collision 
between the Cornwood and the Rouen. That is 
the question which arises in the present case. 
The learned judge below has held that it  was, 
but the appellants contend that he has mis
directed himself in point of law, and that upon 
the facts as he found them he ought to have 
decided the other way. That contention is based 
upon this finding. Bailhache, J . said, and of 
course it is agreed, that actual contact between 
the two vessels-^-that is to say, collision between 
the ship insured and some other Bhip or vessel, is 
essential in order to bring this clause into 
operation. Then the learned judge said th is: 
“ In  one sense it is quite true to say that the 
collision between the Rouen and the Qalatee was 
not due to the collision between the Rouen and 
the Cornwood—that is to say, it  was not due to 
the actual impact between the two vessels. I  do 
not think it was. The impact, so far as it  had 
any effect at all, was to drive the Rouen away 
from the Qalatee.”  I t  is said that that finding of 
fact goes the whole way, and that as the learned 
judge found that the collision between the Rouen 
and the Qalatee was not due to the actual impact 
between the two vessels, the Rouen and the 
Cornwood, therefore he ought to have said that 
the plaintiffs were not entitled to succeed. In  my 
opinion, as a matter of law, and as a matter of 
the true construction of a clause such as the 
present, an assured may become liable to pay 
damages in consequence of a collision between his 
ship and another ship, although the damage is 
not immediately and directly caused by the 
impact between the two colliding vessels. The 
learned judge afterwards goes on to say this : 
“ I t  does not seem to me to be necessary at 
all, granted that there is a collision, to find 
that the actual impact of the two vessels drove 
the Rouen into the Qalatee. I  think it is 
sufficient to find that the forces put into operation 
by the negligent navigation of the Cornwood did 
in fact not only cause a collision between herself 
and the Rouen, but, having done that, afterwards 
sent the Rouen into the Qalatee.”  That is a part 
of his judgment which has been much commented 
upon.

I  think that the negligent navigation of the 
Cornwood might have caused a collision between 
that vessel and the Rouen, and the negligent 
navigation of the Cornwood might also and sub
sequently have caused the Rouen to collide with 
the Qalatee, and yet the collision between the 
Cornwood and the Rouen would not necessarily 
have caused the collision between the other two 
vessels.

I t  is therefore necessary to consider how the 
facts of this case stand. In  the navigation of 
these vessels proceeding up the river owing to the 
improper way in which the Cornwood was navi
gated she approached too close to the Rouen.

There was an attraction between these vessels 
with actual collision. The effect of the attrac
tion was to cause the bows of the Rouen to be 
turned to or inclined to port, which action was 
for the moment arrested during the time the 
vessels were in contact; but after the Cornwood 
had proceeded to pass the stern of the Rouen, the 
port direction of the Rouen proceeded and was 
accelerated by the wash of the Cornwood on the 
starboard bow of the Rouen. Moreover, in order to 
avert acollison, those on board the Rouen, seeing 
the collision was imminent, had put their helm 
hard-a-port and had reversed their engines. The 
consequence was that the Rouen was setting across 
the river and had lost her steerage way and pro
ceeded directly into the Qalatee, striking that 
ship almost at right angles. I  observe that when 
Mr. Littledale, who is a master mariner, was 
called, he was cross-examined with regard to the 
actual or direct effect of the impact itself between 
the Cornwood and the Rouen, and he said that it 
might be disregarded, that it was a blow and not 
a push, and that as a blow it might be disregarded. 
Then, dealing with the Rouen being out of 
control, he said : “ A ship is always out of control 
in a collision,’’ and then he explained that as 
meaning “ from the mere fact that once in a 
collision various actions have to be taken, Buch 
as putting her engines astern to minimise the 
effect of the blow.” “ I t  is a recognised thing at 
sea in collisions that your vessel is altogether out 
of control for the time being. Her speed is 
reduced. The moment you put your engines astern 
you have lost control of your ship”— meaning 
that the ship has lost steerage way. I t  is there
fore the proximity of the vessels which occasioned 
the collision, and a direct consequence of the 
incidents of the collision, including the manoeuvres 
necesitated by the collision ; that was the cause 
of the Rouen striking the Qalatee. Under these 
circumstances I  am of opinion that the damage, 
that is to say, the damage occasioned to 
the Galatee, arose in consequence of the collision 
between the Cornwood and the Rouen, although 
not the direct and immediate consequence of the 
impact, although one ship was not by virtue of 
the impact driven directly against the other. 
The collision, with what has to be taken as 
part of the collision, the attendant incidents 
of the collision, produced the subsequent 
effect. For these reasons I  think, although not 
exactly on the same grounds, that the judgment 
below was right, and that the appeal should be 
dismissed.

Brat, J.—The question which we have to 
decide is this, whether the assured was, in conse
quence of the collision, liable to pay a large sum 
to the Qalatee for the injury done to her by the 
collision between the Rouen and the Qalatee. J n 
order that the plaintiffs may succeed it is neces
sary first of all to show that there was a collision. 
There is no question about that. The next thing 
we have to see is, what were the circumstances in 
existence; what was the position of the s h ip s  ana 
the forces in play at the moment of the collision 
or perhaps immediately before it; lastly, we have 
to consider what took place after the collision- 
A t the moment of the collision the vessels were, 
I  think, in the position shown in the diagram- 
The Rouen was proceeding at a slow speed, Pr0‘ 
bably not exceeding four knots, and if I  recoiled 
aright, with the tide. She had been stopped for
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the purpose of avoiding or minimising the 
collision very shortly before the collision hap
pened, a very proper and necessary manœuvre on 
the part of the pilot. Either at the moment of 
collision, or just before or just after, her engines 
had been put full speed astern, again a very 
proper and necessary manœuvre. She was 
swinging to port owing to the attractive forces 
which had been brought into play by the proximity 
of the Camwood. The last-named vessel was 
going at a higher speed, probably nearly ten 
knots, and at the moment of the collision was 
crossing the bow of the Rouen. Again either at 
or immediately after the collision she ported her 
helm for the purpose if possible of avoiding, or at 
all events minimising, the force of the collision. 
The Galatee was at a short distance away, cer
tainly under 200 yards, perhaps considerably less 
than that, and the time between the two collisions 
could not have much exceeded a minute, and cer
tainly could not have exceeded two minutes. 
That is the position at the moment of the collision. 
I  should have added that the attractive forces 
which had been brought into play by the proximity 
of the Cornwood were at their strongest at 
that moment. W hat was the position at the 
moment that was produced by the collision P 
I t  was necessary to put the engines of the 
Rouen full speed astern. That, if not put
ting her out of control—if one does not go 
quite as far as the witness said—would at once, 
at all events, very seriously diminish his control 
of her and her steering powers. In  consequence 
of that she continued to swing to port notwith
standing that her helm was put hard a port to 
avoid if possible the consequences of the collision. 
In  my opinion the collision and the manœuvres 
■which were necessarily taken in order to avoid or 
minimise the collision, were the cause of the 
Rouen being unable to avoid the Galatee.

There was another point which was dwelt upon 
Verv strongly by the defendants and that was that 
this second collision was caused by the wash from 
the propeller of the Cornwood. There is no doubt 
that that prevented the Rouen from being able 
to avoid the Galatee ; there is no doubt that it 
fell on her starboard bow and sent her to port in 
the direction of the Galatee. In  my opinion that 
was not a negligent act of the Cornwood at all. 
The Cornwood could not help it, the position 
being what it was at the time of the collision. 
The Cornwood very properly ported her helm in 
0rder, as I  have said, if possible, to avoid and 
{Minimise the collision. The result of that would 
he that it  would bring the two vessels very nearly 
at right angles through the wash of the propeller 
of the Cornwood acting upon the bow of the 
-fiowew. I f  it  were shown that that was a negli- 
Bont act on the part of the Cornwood it  might 
Well be said that the causes to which I  have 
Referred were too remote. But, in my opinion,
*t was not a negligent act on the part of the Corn- 
^ood. Having regard to the position of the 
0̂S8els the Cornwood could take no other course 

than she did. I  dare say she did not anticipate 
'''hat the consequences would be, but there was

Negligence on her part. The result, therefore,
® that, in my opinion, the collision and the 

manœuvres which both parties adopted, and 
^ghtly adopted, to minimise the collision and the 
“°Mrse taken by them after the collision led to the 
®cond collision with the Galatee, and conse-

quently the first collision was the cause of the 
second collision.

That being so the judgment of the court below,
in my opinion, was right. , , ,. . ,J e B Appeal dismissed.

Solicitors for the plaintiffs, Bottere ll and Roehe. 
Solicitors for the defendants, Waltons and Co.

M arch  23 and 24, 1915.
(Before Lord R e a d in g , C.J., Sw in f e n  

E a d y , L.J., and B r a y , J.)
H e w it t  B r o th er s  v . W il s o n , (a)

A P P E A L  FR O M . T H E  K IN G ’S B E N C H  D IV IS IO N .

M arine  insurance — M a te ria l fa c t — Innocent 
mistake as to m a te ria lity— Concealment.

A  po licy  o f m arine insurance contained the fo llo w 
in g  clause: “ I n  the event o f any incorrect 
defin ition o f the interest insured i t  is agreed to 
hold the assured covered at a prem ium  ( i f  any) 
to be arranged.”  I n  an action to recover a loss 
under the po licy :

Held, tha t, i f  the assured honestly believed that 
the correct de fin ition was not a m ateria l m atter 
fo r  disclosure to underwriters, the fa c t tha t the 
assured knew that the “ interest insured,’ 1 which 

must be taken to mean “ subject-matter insured,”  
was not correctly defined, d id  not deprive h im  o f  
the benefit o f the clause.

Decision o f Bailhache, J. (reported 12 Asp. M ar. 
Law  Cas. 546; 111 L . T. Rep. 839; (1914) 3
K . B. 1131) affirmed.

A p p e a l  by the defendants from a decision of 
Bailhache, J. in an action tried by him in the 
Commercial Court, reported 12 Asp. Mar. Law 
Cas. 546; 111 L. T. Rep. 839; (1914) 3 K . B. 
1131.

A policy of marine insurance, dated the 
23rd July 1912, was subscribed by the defen
dants, by which the plaintiffs insured four cases 
of printing machinery on the steamships G u lf o f 
Suez and Orchis against ordinary marine perils, 
including risk of breakage, on a voyage from 
London to Malta. The policy contained the 
following clauses:—

In the event of claim for particular average or loss 
or injury to interest, underwriters only to be liable for 
cost of replacing the parts lost or injured and all charges 
incidental thereto.

In the event of deviation being made from the voyage 
hereby insured or of any incorrect definition of the 
interest insured; i t  is agreed to hold the assured covered 
at a premium (if any) to be arranged.

A portion of the machinery was damaged by 
breakage during the voyage, and the plaintiffs 
brought the present action to recover the amount 
of the loss sustained.

By their defence the defendants pleaded that 
the plaintiffs, when effecting the policy, had 
omitted to disclose that the machinery was second
hand.

Evidence was called to the effect that the 
difficulty and cost of replacing lost and injured 
parts of machinery was greater in the case of 
second-hand machinery than where the machinery 
was new; and evidence was called on behalf of 
the plaintiffs that it  was unusual in such cases
(a) Reported by Ehw abd  J. M. Ch a p l in , Esq., Barrister-at-Law.
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to disclose whether the machinery was new or 
old, and that the defendants were accustomed 
to insure different classes of machinery at one 
uniform rate.

Bailhache, J. held that if  the assured honestly 
believed that the correct definition was not a 
material matter for disclosure, the fact that the 
assured knew that the insured interest was not 
correctly defined did not deprive him of the 
benefit of the clause.

Compston, K.C. and M acK innon, K.C. for the 
appellants.—The two points to be considered are 
(1) whether there was concealment of a material 
fact from the insurers, and (2) whether this loss 
was occasioned by any peril of the sea insured 
against. There is no evidence, there that this 
loss was caused by the perils insured against. 
The goods were landed in Malta on the 16th Aug. 
and the machinery was not discovered to be 
broken until the 22nd Aug., so that there was 
no proof of any damage until some time after 
the arrival of the goods. I t  is nowadays 
common form to have a “ held covered ” clause 
inserted in all policies in a slightly varying 
form, and in such a case where there has been 
a non-disclosure of a material fact it  is open to 
the assured to say to the underwriter that all 
he can claim is to have an additional premium 
paid to him, and the effect of Bailhache, J.’s 
judgment amounts to a waiver of necessity for 
disclosure by inserting a deviation clause. Under 
sects. 5 and 6 of the Marine Insurance Act 1906 
“ interest ” means insurable interest, and not 
“ subject-matter of interest,” so that there may 
be a, loss or injury to the subject-matter 
without there being an injury or loss to the 
interest insured:

A lliso n  v . The B ris to l M a rine  Insurance Company,
3 Asp. M a r. Law  Cas. 178 ; 34 L . T . Eep. 809;
1 App. Cas. 209 ;

Anderson v. Morice, 3 Asp. M a r. Law  Cas. 290 ;
31 L . T . Eep. 605 ; L . Eep. 10 C. P. 609 ; 35 L . T .
Eep. 566 ; 1 App. Cas. 713.

I t  is not suggested that there has been any 
fraud; at the same time the respondents cannot 
say that the misdescription of the machinery was 
unintentional. There is no evidence here to show 
that the damage occurred during the period 
covered by the insurance or through any of the 
perils insured against. They also referred to

M a ritim e  Insurance Company  v. Stearns (1901)
2 E . B . 912;

L a in g  v. Union M a rine  Insurance Company, 1 Com. 
Cas. 11 *

C arter v . Boehm, 3 B u rr. 1905, 1909, 1910.

Langdon, K.C. and Dobb for the respondents.-— 
The only point at issue is whether the true 
construction of the clause is that given by 
Bailhache, J. in his judgment. What the clause 
refers to is an unintentional or accidental mis
description of the subject-matter of the insurance 
which* would have affected the premium asked 
for. In  this case the fact that the goods, which 
were second-hand machinery, were described as 
machinery pure and simple constitutes a mis
description. The goods ought in the circum
stances to have been insured at a higher premium. 
See

Greenock Steamship Company v. M a rit im e  In s u r
ance Company, 9 Asp. M ar. L a w  Cas. 464; 
88 L . T . Eep. 207; (1903) 1 K . B . 367.

There is no reason here for cutting down the words 
of the clause as has been suggested on behalf of 
the appellants, and the judgment of Bailhache, J. 
should be affirmed. [They were stopped by the 
Court.]

Compston, K.C. in reply.
Lord R e a d in g , C. J.—This is an appeal from 

the judgment of Bailhache, J. in favour of the 
plaintiffs in a claim to recover from the defendants, 
the underwriters, the amount of the loss sustained 
on some machinery insured by them with the 
defendants and shipped from London to Malta. 
The goods were damaged to the extent of 551., as 
found by the learned judge. The plaintiff’s case 
was that under a policy of marine insurance four 
cases of machinery were covered by the defen
dants as underwriters, and the insurance was 
against loss by injury to the goods, substantially 
in transit, including risk of breakage, from the 
time they left till the time they were delivered to 
the consignees.

The plaintiffs said the damage happened to the 
goods during that period, and, though I  do not 
find in the evidence the exact cause of the damage,
I  think it is shown that during the period covered 
by the policy the goods were damaged. Upon 
that the learned judge has found that this is 
sufficient proof to entitle the plaintiffs to recover. 
The defendants, the underwriters, say this policy 
is repudiated by us because there has been 
concealment of a material fact, or, at any rate, a 
non-disclosure of a material fact by the plaintiffs.

No charge is made of dishonesty or of inten
tional concealment, or suppression of material 
facts, but it was said that the omission to disclose 
a fact which it was material for the underwriters 
to know when they were negotiating and con
sidering whether they should underwrite this 
policy, is sufficient to bring the case within 
sects. 17 and 18 of the Marine Insurance Act 1906, 
and therefore they were entitled to repudiate the 
claim. Upon the facts proved in the action, which 
I  accept as found by the learned judge, it appears 
that of the four cases of machinery shipped three 
were new and one was old.

They were all shipped from London to Malta 
under the description in the policy of “ four cases 
of printing machinery, marked H .B .F.” There 
is no doubt that the goods were four cases of 
printing machinery. But it  is said by the defen
dants that as one of the cases contained second
hand machinery this was an incorrect description 
or definition of the goods, or, in the words of the 
policy, an “ incorrect definition of the interest 
insured ” within the meaning of the “ held 
covered ”  clause in the slip attached to the policy. 
For the plaintiffs it  was said: “ We have for 
years shipped old printing machinery under the 
description of ‘ machinery ’ in insurance policies, 
and among" others with the defendants, and we 
have made claims for loss in such cases against 
the defendants and no question has ever arisen, 
and so far as we are concerned we thought the 
description of new and second-hand machinery 
as ‘ machinery ’ was a correct definition of the 
interest insured.” They called witnesses who were 
also accustomed to ship new and second-hand 
machinery to confirm this statement.

For the defendants witnesses were called, and 
one of the defendants’ firm said they did not insure 
second-hand machinery under this definition.
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“ we insure machinery we mean new machi
nery, and if it  is intended to insure second-hand 
machinery it  ought to be so described.” One of 
their witnesses went so far as to say that if  he had 
been asked to insure second-hand machinery in no 
circumstances would ho have contemplated such 
an insurance.

One must also bear in mind, further, that the 
insurance of the machinery was at a uniform or 
flat rate of only 12«. 6d. per cent, on a value 
which was put at 100Z. The insurer, it  is true, 
receives a less sum in premium if he is insuring 
second-hand goods, which are presumably of less 
value than new, but equally he is running less risk. 
But we need not consider what the effect of this 
condition may be, as the learned judge has found 
it was a circumstance material to'be stated to the 
underwriters, and that the plaintiffs did not 
state it, and that their omission to do so was 
unintentional and quite honest.

Having come to that conclusion, he says : “ By 
reason of the concluding words of the ‘ held 
covered ’slip attached to the policy, the defendants 
are not entitled to repudiate.” Notwithstanding 
that he finds there is a non-disclosure of a 
material fact. In  other words, that means that 
by reason of a contract entered into between the 
insurer and the assured, an incorrect definition 
ot the subject-matter is not to avoid the policy, 
■the holder is still to be held covered, but he may 
nevertheless be bound to pay if circumstances 
Warrant a higher premium.

Bailhaohe, J . said th a t clause was sufficient to  
pro tect the assured, though he d id  say th a t a 
d iffe rent conclusion m ig h t be arrived at, in  his 
v iew, i f  the m isdescription o r incoi-rect de fin ition 
was in tentiona l.

The f irs t po in t made by the appellants is th a t 
[he incorrectness referred to  in  the words “  any 
incorrect de fin ition  o f the in terest insured ”  was 
meant to  apply to  the insured in te rest o f the 
assured and no t to  the sub ject-m atter insured.
. ■ is said that “ interest ” is a well-known term in
insurance use and is frequently used in the Marine 
nsurance Act 1906, and that it  has always been 

«eld to mean insurable interest, but we have to 
onsider this clause in a mercantile document 

m a reasonable way, and according to the ordi
nary and recognised canons of construction, 
«•ad m my opinion it  is not possible to give 
„ es® words the meaning for which the appellants
contend.

Mr, Compston says we must construe the 
language as we find it, but I  have looked through 

c statute and have asked if counsel could point 
io anything in it  which shows that the use of the 
pnrase “ interest insured ” in the slip is applicable 
Tm insurable interest. Counsel have been
onf j  1° £oint out anything the kind. With-

 ̂cioubfc I  come to the conclusion that the true 
^aing is that the words “ interest insured ” 

" I t  ^«e subject-matter insured, 
cln • , no hesitation in coming to the con-
iisn/i011 *s ~e  true meaning of the words
ar a - ”  0 must also bear in mind that when we 
J  . discussing here what would avoid the contract 
ia„!ns“ ance. because of non-disclosure of material 
clno8’ • 6 khing which it is not necessary to dis- 
jn 0 j8 insurable interest of the person 
(saa re , „,}s ihe one thing he need not disclose : 
Hutal60 ’̂ jT1̂ ’ sub-se°t. 2). But, of course, in a 

ber of cases, and in this one, there is dis- 
V ol. X I I I . ,  N. S,

closure of the insurable interest, but if there had 
been none it would not have avoided the contract 
(sect. 6, sub-sect. I). I  agree with Bailhache, J. 
that the phrase “ interest insured ” means the 
subject-matter insured.

I t  was next said that even if this was so that 
does not take away from the underwriters the 
right given them in sects. 17 and 18 of the Act 

avoid the policy. Mr. Mackinnon has 
addressed to the court an argument based on the 
importance of preserving to the underwriters the 
right of repudiating a contract of insurance 
where there has been a failure to disclose a 
material fact.

For myself I  quite appreciate the force of that 
argument, and I  think it is true, unless you find 
something to the contrary in the contract between 
the parties or some occasions which would entitle 
you to hold there was a waiver by the under
writers. But if there is a contract that the 
assured eha.ll always be held covered 9 ven though 
it may be that he is to pay a higher premium, it 
would, in my opinion, clearly show that the con
tract could not be a voided if the event in which 
he is to be held covered has happened. I  am sup
ported in this view by the judgment of Bigham, J. 
in the ca.se of the Greenock Steamship Company 
v. M a ritim e  Insurance Company (sup.). The 
clause there was: “ Held covered in case of 
any breach of warranty, deviation, and (or) 
any unprovided incidental risk or change of 
voyage, at a premium to be hereafter arranged.” 
The breach was a breach of warranty of sea
worthiness.

There it  was held that the shipowner was 
entitled to require the underwriters to hold him 
covered as soon as the shipowner discovered that 
the warranty had been broken. In  my opinion, as 
soon as you come to the conclusion that the 
“ interest insured” means “ subject-matter” 
insured, the case is clear. In  this case the 
incorrect definition was not intentional; but, no 
doubt, in a case where the misdescription was 
intentional and intended to induce a person to 
enter into a policy, the courts would hold that the 
insurance would not be covered by the clause in 
this policy, on the point that there was no 
evidence that the loss was occasioned by any 
perils of the sea insured against. Here, the‘goods 
arrived at Malta on the 16th inst., and apparently 
inspection took place on the 22nd, when the 
damage was discovered. Mr. Gompston says that 
being all the evidence, and the goods having been 
delivered to the consignees before* the inspection 
took place, the plaintiffs have failed to prove 
that the loss was occasioned by any peril insured 
against.

I  think it is unnecessary to specify the par
ticular peril which caused the loss, as the perils 
insured against were of the widest possible 
character during the period of the transit in 
which the goods were insured, and it is sufficient 
to prove that there was injury and that it  arose 
from perils covered by the policy.

The last point, that the damage was not caused 
during that period, is one that has really not been 
determined, and the point never was raised in 
the court below. We have heard the shorthand 
notes read and we come unhesitatingly to the 
conclusion that words were never used which 
raised this point, which I  understand to mean 
that the injuries may have been caused between

Q
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the 16th or 17th Aug., when the policy had come 
to an end, and the 22nd Aug. when the goods 
were examined and the damage found, lx that 
point had been raised in the court below an appli
cation would have been made for evidence to be 
called on the subject. That point not having 
been raised there, it  would be against the well- 
established practice of the court to allow it  to be 
raised here. Under these circumstances I  think 
all the points taken for the appellants fail and 
that the judgment of Bailhacbe, J. is correct and 
must be affirmed.

S w in f e n  E a d y , L.J.— I  am of the same 
opinion. By a policy of marine insurance sub
scribed by the defendants the plaintiffs insured 
“ four cases of printing machinery tor the 
voyage from London to Malta “ to pay average 
and including risk of breakage.” Three of the 
cases contained new, and the fourth contained 
second-hand machinery. One case of new and 
the case of second-hand machinery were damaged 
during the voyage. The plaintiffs described all 
the four cases as containing machinery, and they 
acted honestly in so doing, believing it to be a 
proper and sufficient description. They knew the 
facts and that one of the cases contained second- 
hand machinery. Bailhacbe., J. held that the 
description of the case of second-hand machinery 
as “ machinery ” simply, without the addition ot 
the word “ second-hand,” was not only a conceal
ment of a material fact, but was also an 
incorrect definition of the interest insured.
I  take the facts as found by Bailhache, J . 
After saying that the assured were under 
no mistake of fact the learned judge added : 
“ They were, however, under a misapprehen
sion as to the necessity of describing the 
machinery as second-hand, and the mistake arose 
in this way. First, it is a common practice m this 
trade to ship all machinery, new or old, as 
machinery sim pliciter. T h e  proportion of second
hand machinery shipped is comparatively small. 
Secondly, they had done so for years, and had on 
many previous occasions so insured with these 
same defendants. Thirdly, although machinery 
differs largely in its liability to breakage m 
transit, some kinds being more delicate than 
others, these underwriters had never inquired, as 
many underwriters do, as to the class of machinery 
they were insuring, but had taken it all at a 
uniform or flat rate of 12«. 6d. per cent., and that, 
too, irrespective of the length or nature of the 
insured voyage. Under these circumstances the 
plaintiffs say—and I  believe them—that they 
thought these defendants were indifferent on the 
subject, and were, to use a popular expression, 
willing to take the rough with the smooth In  
short, the plaintiffs, though knowing that this 
machinery was second-hand, honestly thought that 
to describe it as machinery was a sufficient and 
correct definition of the interest insured. bo tar 
as the plaintiffs were concerned, there was good 
faith on their part, but the learned judge held 
that there had been a misapprehension on their 
part, and that the description of the interest 
insured was insufficient and incorrect. The ques
tion, and really the only question, we have to 
consider is, whether that is cured by the clause 
in the policy that “ in the event of any incorrect 
definition of the interest insured, it is agreed to 
hold the assured covered at a premium (if any) 
to be arranged.”

I  can see no reason for upholding the con
tention that the words “ interest insured in the 
“ held covered clause ” relate to the insurable 
interest which the assured had in the goods 
insured under the policy. I t  is not necessary 
more particularly to describe or deal with the 
insurable interest under the policy. I t  is not 
necessary that the assured should have an in
surable interest in the subject-matter ot the 
insurance at the time when the insurance is 
effected: (See Marine Insurance Act 190b, s. b, 
sub-s. 1.) In  my opinion the words “ interest 
insured ” do not refer to insurable interest, but 
only to the subject-matter of the insurance, so 
that the words “ any incorrect definition ot the 
interest insured” mean therefore, “ any incorrect 
definition of the subject-matter of the insur
ance.” That is a small matter which must be 
specified in the policy by sect. 23 of the Marine
Insurance Act 1906. . , ,

The effect of this “ held covered clause is that 
the insurer is to hold the assured covered if 
there is any slip or mistake in regard to the 
description of the subject-matter. According to 
the argument addressed to the court on behalt ot 
the defendants, this clause, assuming that it 
applies to the subject-matter of the insurance, 
would only operate in cases in which there had 
been a misdescription of the subject-matter ot 
the insurance which was immaterial in which 
case the clause would not be necessary—or which 
was not or could not reasonably be known to 
the assured. In  my opinion that clause should 
not have so limited a construction put upon it.
I  quite agree that a case in which there had been 
an intentional misdescription or an intentional 
concealment of material facts would not be 
covered by a' clause of this kind. But I  
think that a mistake made honestly and in 
good faith is covered, and is intended by the 
parties to be covered, by such a clause. In  
my opinion this appeal fails, and should be
dismissed. .. . ,

B r a y , J.—I  agree. The main question raised 
in this case is as to the true construction of the 
“ held covered” clause. Two points have been 
urged before us in reference to it. In  the first 
place it is said that the words “ interest insured 
mean “ insurable interest ” in the subject-matter 
of the insurance, and not the subject-matter 
itself. I  agree that we ought to apply the 
ordinary principles of construction to the words. 
Under the Marine Insurance Act 1906, and under 
the ordinary law merchant, it is not necessary to 
define the interest of the assured at all. Therefore 
the words “ definition of interest ” (if “ interest 
is to be taken as meaning insurable interest) do 
not describe anything that is usually to be found 
in policies of insurance. But I  can see no reason 
for giving to these words any such meaning. Abe 
term is a good one to use in order to describe the 
subject-matter of the insurance, and I  can see no 
reason why any artificial meaning _ should 
attributed to it, more especially when it is remem
bered that in this same policy there is another 
clause in which the word “ interest ’ is clearly 
used to mean the subject-matter of the insuranc • 

The second point which has been urged Pre 
sents somewhat more difficulty. I t  is said t a 
the words “ incorrect definition of the intei e 
insured ” do not cover a case in which there ha» 
been non-disclosure of a material fact. I  do n
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think that those words should receive such a 
limited meaning. I  think the clause implies that 
the incorrect definition is a material matter 
because it provides for an increased premium to 
be paid in such a case. I f  the words are to be 
considered as not including the non disclosure of 
a_ material fact, we should be limiting their opera
tion to cases which in practice will probably arise 
very rarely.

I  can see no reason for thus limiting these 
words any more than for limiting the words 
“ breach of warranty ” so as to exclude “ breach 
of warranty for seaworthiness.” A t the same 
time I  quite agree that this clause would not 
cover a case of fraud, but in saying this I  do not 
in any way suggest any limitation to the meaning 
of these words. In  their ordinary signification 
they would not include a fraudulent non
disclosure or misdescription. For these reasons 
this appeal should, in my opinion, be dismissed.

Appeal dismissed.
Solicitors for the appellants, Ballantyne, 

Clifford, and Hett.
Solicitors for the respondents, Ashley, Tee, and 

Sons.

Tuesday, A p r i l 28, 1915.
(Before Lord Cozens-H a r d y , M .R , and 

P ic kfo r d , L.J.)
Re W il h e l m  H emsoth L im it e d , (a) 

a p p e a l  from  th e  ch an cery  d iv is io n . 
A lien  enemy— Internm ent o f ship—R equisition  

by Crown— App lica tion  by creditors to vest ship 
in  custodian trustee — Discretion o f cou rt— 
Trading w ith  the Enemy Amendment Act 1914 
(5 Geo. 5, c. 12), s. 4.

Where a German ship was seized as a prize by 
the Crown a fte r the declaration o f w ar w ith  
Germany and was subsequently requisitioned by 
the Crown and was in  the possession o f the 
A dm ira lty , sect. 4 o f the T rad ing  w ith  the Enemy 
Amendment Act 1914 ioas held to be inapplicable. 

Held, also, tha t i t  was not expedient fo r  the p u r 
poses o f tha t Act under the circumstances of the 
case to make an order vesting property o f such a 
nature as a ship in  the custodian trustee, 

decision o f W arrington, J. affirmed.
T he  Y ilfie  Steamship Company Limited of 
Northumberland were owed before the outbreak 
_ the war with Germany a sum of 7161. in 
'espeetof freight by a German company registered 
at Emden.

That German company had at the declaration 
, . war a steamship called the Hans Hemsoth, 
Jrng at the port of Blyth, in Northumberland. 
“8 was then under arrest in the Admiralty 

'-'°urt by certain other creditors.
After the outbreak of the war she was seized as 
prize by the Crown, and in due course was 

before the Prize Court, and on the 
th Nov. 1914 the Prize Court made an order for 

stention of the ship and not for condemnation, 
accordance with art. 2 of the Hague Con

a t io n .
That article provides as follows:

be m erchant ship w hich, ow ing to  circumstances 
•Votl(  ̂ its  con tro l, m ay have been unable to  leave the 
<“ ) Reported by E. A. Scratchley, Esq., Barrister-at-Law.

enemy p o rt . . . may no t be confiscated. The
be lligeren t m ay m ere ly deta in i t ,  on cond ition  of 
resto ring  i t  a fte r the  w ar, w ith o u t paym ent o f com
pensation, or he m ay re qu is ition  it .  on cond ition  o f 
paying compensation.

On the 21st Jan. 1915 the Crown exercised its 
right of requisition of the German steamship 
which had been so interned.

Thereupon the English steamship company 
issued a summons under sect. 4 of the Trading 
with the Enemy Amendment Act 1914, asking in 
effect that the German steamship should be taken 
out of the control of the Prize Court and vest in 
the custodian trustee, subject to the rights of the 
Crown in the vessel and without prejudice to the 
jurisdiction of the Prize Court.

The summons came on to be heard before 
Warrington J., sitting at chambers, who refused 
in the exercise of his discretion to make any 
order thereon, on the ground that, owing to the 
fact that the ship had been requisitioned by the 
Crown and was in the possession of the 
Admiralty, sect. 4 of the Trading with the 
Enemy Amendment Act 1914 was at present 
inapplicable to the circumstances of the case.

Accordingly his Lordship, without deciding as 
between the parties whether the application 
might at any future time be one that could be 
maintained, ordered the summons to stand over 
generally, with liberty to restore it.

From that decision the applicants now
appealed.

C. Robertson Dunlop, for the appellants, 
referred to

Hague Convention, arts. 2, 3 ;
T rad ing  w ith  the Enem y Am endm ent A o t 1914, 

s. 4.

Sir Stanley Buckmaster (S.G.) (with him 
D ighton Pollock) for the respondent, the
Procurator General.

Austen- C artm ell for the respondent, the Public 
Trustee, appointed to act as custodian under the 
Act of 1914.

C. Robertson D unlop  replied.
Lord Cozens-Ha r d y , M .R.—This is an appeal 

from an order of Warrington, J., not deciding as 
between the parties whether the application may 
at any time be one that could be maintained, 
but saying that it is not expedient now to 
make any order and amending the summons 
and letting it stand over generally, with liberty 

to restore.
I t  is an application that a German ship, which 

was in an English port at the declaration of the 
war, should be vested in the custodian trustee, 
and the application is made under sect. 4, sub
sect. 1, of the Trading with the Enemy Amend
ment Act 1914, which enables the High Court, or 
a judge, on the application of any person who 
appears to the court to be a creditor of an 
enemy—that is the position of Mr. Dunlop’s 
clients, who are creditors for the balance of 
freight which is due to them— “ or to be interested 
in any property, real or personal (including any 
rights, whether legal or equitable, in or arising out 
of property, real or personal), belonging to or 
held or managed for or on behalf of an enemy, 
or on the application of the custodian or any 
Government department, by order vest in the 
custodian any such real or personal property as 
aforesaid, if the court or the judge is satisfied
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that such vesting is expedient for the purposes of 
this Act.” Then he may make an order con
ferring upon the custodian “ such powers of 
seiling, managing, and otherwise dealing with the 
property as to the court or judge may seem 
proper," _

This vessel was first of all interned and has now 
been requisitioned by the Admiralty. That turns 
upon another provision in the Hague Convention:
“ The belligerent may merely detain it, on con
dition of restoring it after the war, without 
payment of compensation, or he may requisition 
it  on condition of paying compensation.’' A t the 
present time it has been requisitioned by the 
Admiralty, and at the present time there is not a 
penny of compensation on the evidence due or 
which can become due. Under those circum
stances it seems to me that the learned judge was 
quite right in saying it is not expedient for the 
purposes of this Act now and under these circum
stances to make an order vesting property of 
such a nature as a ship is in the Custodian 
Trustee, who strongly objects to this order being 
made.

In  my opinion the learned judge was quite 
right, and this appeal ought to be dismissed with 
costs.

P ic k f o r d , L.J.—I  am of the same opinion.
This is, of course, admittedly a discretionary 

order. The learned judge has exercised his dis
cretion not by absolutely refusing to make an 
order on the summons, but by making an order 
which, if there be any property which practically 
is of any use to the creditor, will enable the 
creditor to make his application and to get such 
remedies as he is entitled to. Hooking at the 
nature of the property, the fact that it  is in the 
handB of the Crown and subject to the jurisdic
tion of the Prize Court, and to all the circum
stances, I  certainly can see no reason for saying 
that the learned judge exercised his discretion 
wrongly. But I  should like to go further than 
that and say that, in my opinion, he exercised it 
quite rightly and his method of exercising his 
discretion was, at any rate, not too unfavourable 
to the applicants. Appeal dismissed.

Solicitors for the appellants, Stokes and Stokes, 
agents for B ram w ell, Bell, and Clay Ion, Newcastle- 
upon-Tyne1.

Solicitors for the respondents, S olic ito r to the 
T reasu ry ; Coward, Ilaw ksley, and Co.

Feb. 24, 25, 26, and A p r i l 23, 1915.
(Before Lord H e a d in g , C.J., Sw in f e n  E a d y , 

L .J., and B r a y , J.)
Sa n d a y  a n d  Co. v. B r it is h  a n d  F oreign  

M a r in e  I nsurance  L im it e d , (a)
A P P E A L  F R O M  T H E  K IN G ’S B E N C H  D IV IS IO N . 

M arine insurance— Policy— "R estra in t of princes 
— Slate of war — Construction —  Total loss — 
Whether “ restraint ”  involves use of physical 
force — Restraint by Government of assured— 
M arine Insurance Act 1906 (6 Edw. 7, c. 41), 
s. 60.

The words “ arrests, restraints, and detainments of
(a) Reported byLEONABD C. T homas and W . C. Sand fo bd , 

Esqrs., Barristers-at-Law.

Icings and 'princes ” im p ly some interference of a 
fortuitous character, some interference out o f the 
ordinary course of events by governing^ authorities 
who have the force of the Stale behind them to 
compel submission to their authoritative decrees.

The p la in tiffs, who were B ritish  merchants, in  Ju ly  
1914 shipped certain linseed on the B ritish  steamers 
A. and O. in  the River Plate for carriage to H am 
burg. They had sold the linseed to German 
merchants at a price covering cost, freight, and 
insurance, but upon terms by which the property 
was left in  the p la in tiffs  u n til delivery. They 
insured the linseed with the defendants, a B ritish  
company, from ports in  the River Plate to Ham 
burg, and i t  was agreed that the subject-matter of 
the policy was linseed valued at 33,0001, and the 
perils insured against included “ arrests, restraints, 
and detainments of a ll kings, princes,”  &c. War 
was declared by Great B rita in  on Germany on the 
4th Aug., and proclamations forbidding trading 
with the enemy were issued on the 5th Aug. and 
the 9th Sept. The A. when in  the Channel received 
a signal from a French cruiser that she should go 
to Liverpool for security, and the O., on the sug
gestion of the A dm ira lty , was diverted by her 
owners to Glasgoiv.

The p la in tiffs  having given notice of abandonment 
and claimed for a total loss:

Held (Swinfcn Eady, L .J . dissenting), that (1) ths 
word “ restraint ”  in  the policy did not necessarily 
involve the use of physical force ; (2) “ restraint 
of princes”  included a restraint imposed by the 
B ritish  Government on B ritish  subjects, provided 
i t  was imposed for a cause other than a violation 
of la w ; (3) the in a b ilility  of the ships to proceed 
with the voyages after the existence of a state of 
war had become known ivas caused by a 
“ restraint of princes”  w ith in  the meaning of the 
po licy ; (4) the rule of law in  accordance with  
which the impossibility of goods shipped reaching 
their destination is to be treated as a constructive 
total loss of the goods has not been altered by the 
M arine Insurance Act 1906 ; (5) there ivas there
fore a constructive total loss of the goods by a 
peril insured against, and the p la in tiffs  were 
entitled to recover on the policy.

Decision of Bailhache, J. affirmed.
A pp e a l  by the defendants from a judgment of 
Bailhache, J. in the Commercial Court.

The following facts are taken from the 
judgment of Bailhache, J. :—

The plaintiffs in this action were the owners oi 
two parcels of linseed shipped on the steamship 
St. Andrew  and O rth ia  at Buenos Aires ports, in 
the months of June and July 1914, for carriage 
to Hamburg. The defendants were the under
writers on the cargo. The case came before the 
court without pleadings upon admitted facts, and 
the question to be determined was whether upon 
those facts there had been a constructive total 
loss of the linseed, so as to render the under
writers liable upon their policies.

The linseed was sold to German buyers at a 
price which covered c.f. and i., but upon terms 
which left the linseed the property of the plain
tiffs until delivery. The plaintiffs and defendants 
were British subjects, and the steamers were 
British. There were two policies, both dated the 
31st July 1914, for 32,0001 and 11,000*- 
respectively, and, except as to amounts, m 
identical terms. The policies originally con-
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tained the usual free of capture and seizure 
clause, but on payment of an extra premium the 
clause was deleted. They were free of particular 
average except in circumstances which had not 
arisen, and among the perils insured against were: 
Takings at sea, restraint and detainments of all 
tings, princes, and people of what nature or 
quality soever.

W ar waB declared on the 4th Aug. 1914. On 
the 9th Aug., as the St. Andrew  was approaching 
the Lizard, she was stopped by a French cruiser 
and told to go to Falmouth. She went into 
Falmouth and there her master received orders 
from some naval officer in authority to proceed to 
Liverpool and discharge, which he actually did. 
The master of the St. Andrew  knew that war had 
been declared, and if he had not been stopped by 
the French cruiser he would have signalled for 
orders at some Channel signalling station, 
probably the Lizard or the Start.

The O rth ia  was diverted to Glasgow, where she 
discharged. Her owner on the 3rd Aug. received 
a telegram from the Admiralty in these terms : 
“ Admiralty suggest in the interests of the nation 
that your O rth ia , now bound for Hamburg with 
grain, be diverted to a British port, any further 
information is available at Trade Branch, War 
Staff, Admiralty.” On the 5th Aug. they sent a 
cable to St. Vincent, which the master received 
on the 7th, directing the O rth ia  to proceed to 
Glasgow. Trading with the enemy was pro
hibited by proclamations, the first of which was 
issued on the 5th Aug.

The St. Andrew  arrived at Liverpool on the 
11th Aug., and the O rth ia  at Glasgow on the 
“9th Aug. On the 7th Sept, the plaintiffs gave 
notice of abandonment, which the defendants 
declined to accept. No point was made as to the 
|atenes8 of the notice. The linseed depreciated 
in value to the extent of some 25 per cent. I t  is 
nbvi0l]B that neither of the steamers could law- 
ully complete her voyage to Hamburg, and that 
here was in August 1914 no prospect of the 
*nseed being sent forward to Hamburg within 

any reasonable time.
Roche, K.C. and Dunlop  for the plaintiffs.

K.C. and M acK innon, K.C. for the 
Cur. adv. vv.lt.

Leslie Scott, 
defendants.

j, -Fefc. i — B a il h a c h e , J. (after stating the 
—Upon these facts the plaintiffs submitted 

at there was a total loss of the linseed due to a 
ana insured against, viz., restraint of princes, 

d that the defendants were liable, 
wh u ^e êndants denied liability on six grounds, 

nich may be summarised thus :
dgain t^° l0BB’ or a i°88’ n °t by a peril insured

J 6). The peril insured against was not the 
p °x,mate cause of the loss ; 
or a ^  i°.ss i8 alleged by takings at sea, arrests 
^.detention by the British authorities, the 

»<* does not insure against loss by such a 
"8 0 ; and

iljg ' After the 4th Aug. the adventure became 
rj?a' and the policy was therefore avoided, 

this re are t'vo questions falling for decision in 
loss First, was there a constructive total
s0> w'Vlt'iin the meaning of the policy ; second, if 
its’ i>aS BUC*' I°BS due to a peril insured against or 

Proximate cause ? I  shall try in answering

these questions to cover the points raised by the 
defendants.

As to the first question, it was conceded that in 
the case of a marine policy on goods the insurance 
is on the venture, and the loss of the venture 
constitutes a constructive total loss of the goods : 
(see Rodocanachi v. E ll io t t ,  31 L. T. Rap. 239; 
2 Asp. Mar. Law Cas. 399; L. Rep. 9 C. P., p. 518). 
This is not one of the instances of constructive 
total loss given in the Marine Insurance Act 1906, 
but I  think it still remains the law. The venture 
in this case was clearly destroyed, for this point 
clearly seems covered by the authority to which I  
have referred. There was a constructive total 
loss of the linseed.

Next, was such loss due to a peril insured 
against as the proximate cause of the loss ?

I t  will bo convenient to divide this question 
into two parts, and to discuss first whether the 
loss was in any sense due to a peril insured 
against. There is a slight difference between the 
incidents which led to the St. Andrew  going first 
to Falmouth and then to Liverpool, and those 
which led to the O rphia  going to Glasgow, but it 
was not suggested that this difference makes any 
distinction in principle between the two cases, 
and in my opinion the two cargoes stand on the 
same footing.

The voyage in both cases was lost because by 
English law and by proclamations modifying the 
law the further prosecution of the voyage became 
illegal and the owners in both cases obeyed the 
law. Do these facts bring the case within the 
“ restraint of princes ” clause in the policies P No 
force was used, but “ restraint of princes ” does 
not necessarily involve the use of force; any 
authoritative prohibition on the part of a 
governing power or the operation of muni
cipal law is sufficient : (see M ille r  v. Law  
Accident Insurance Company, 9 Asp. Mar. Law 
CaB. 386; 88 L. T. Rep. 370 ; (1903) 1 K. B. 
712).

In  my judgment the loss of the venture in both 
cases was due to “ restraint of princes.” The 
defendants say, however, that even if this is so 
yet as the restraint was by the operation of 
British municipal law or by the authoritative act 
of the British Government in issuing their 
proclamations, it matters not whether such 
restraint is not covered by the policy.

The reason they give is that in a British policy 
upon the goods of a British subject restraint by 
the British Government must always be taken to 
be excepted however wide-reaching the terms of 
the restraint clause may be. They say the clause 
should be construed as though after the words 
“ of what nature, condition or quality soever ” 
there were added the words “ other than British.”

This point is of importance, and as it is not, I  
think, covered by any decided case which can be 
said to be conclusive, I  propose to criticise it  at 
some length.

The grounds of the restraint clause are 
admittedly wide enough to cover acts of the 
British Government, and if they were not to have 
full effect given to them it must be because they 
have acquired some more limited meaning by 
custom, or because there is some ground of public 
policy which should prevent the court giving 
them their full effect. No customary meaning 
was proved, and I  have failed to discover any 
ground of public policy.
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The question was discussed as long ago as 1702, 
in Green v. Young (2 Lord Raymond, 840), where 
an embargo was laid by the British Government 
upon a vessel at Jamaica insured on a voyage 
from Jamaica to London. The vessel was seized 
and converted into a fireship. The point was not 
actually decided but Lord Holt, who tried the 
case, expressed the opinion that such an embargo 
and seizure were covered by the restraint of 
princes clause.

In  1802, in Touting v. Hubbard (3 Bos. & P. 291), 
which was an action by a Swedish owner for 
freight due under a charter-party, Lord Alvanley, 
in the course of his judgment, quoted Marshal as 
saying on p. 437 : “ I f  a British ship be arrested 
or seized by the authority of the British 
Government from State necessity, this shall 
be a detention within the meaning of the policy 
for which the insurer is liable.” Lord Alvanley 
discusses the point, but expresses no decided 
opinion of his own.

In  the last edition of Arnould, p. 803, the law 
is thuB stated: “ There are two classes of cases in 
which loss may be occasioned by the public 
authoritative acts of the Government by the 
assured, those, namely, in which the assured and 
the underwriter are both subjects of the same State, 
and those in which they are subjects of different 
States. In  the former class of cases it may now 
be taken as settled law that the underwriter is 
liable for all I o b s  occasioned by the public acts of 
the Home Government in detaining, arresting, or 
laying embargo on the ship, either in the home or 
foreign port.” And in the fourth edition of 
Phillips, sect. 10, par. 1109, under the head 
“ Capture, Arrests, Restraints, and Detention,” 
the restraints clause in these policies is set out, 
and the author says: “ The policy extends to 
captures, arrests, and detention by public enemies, 
by belligerents where the property insured is 
neutral, or by the Government of which the 
assured is a subject for any other cause than a 
violation of law.” These last words are very 
material; they do not appear in par. 803 of 
Arnould, who possibly takes the qualification for 
granted.

Incidentally they bring me to a further point 
taken by the defendants, and supply the answer 
to it. They put their point in this way: “ Even 
if the restraint clause in this way does cover 
authoritative acts of the British Government at 
all, we deny it only covers those acts if they 
were illegal or mistaken,” and for this I  was 
referred to the case of Lozano v. Jansen (2 E. & E 
3.60).

In  that case the British ship Newport, with a 
cargo on board belonging to a Brazilian subject, 
while on her voyage to Ambriz, and when near 
Ambriz, was seized by a Queen’s ship under the 
statute 5 Geo. 4, c. 113, s. 4, as being illegally 
engaged in the slave trade. She was condemned 
by the local court at St. Helena, and the shippers 
of the cargo, who were merchants in London and 
agents for the Brazilian consignee, were con
demned in penalties amounting to double the 
value of the goods, and in costs. The ship and 
certain perishable goods were sold under order 
of the court. The rest of the goods were 
detained by order of the court at St. Helena.

The cargo was insured at Lloyd’s under a policy 
containing a restraint clause in the present form. 
On hearing of the proceedings at St. Helena,

notice of abandonment was given in due time 
The Privy Council, on appeal, reversed the order 
of the St. Helena court, and ordered restitution of 
ship and goods. Upon these facts it  was held in 
an action against the defendant, the underwriter, 
that the seizure being wrongful there was a loss 
of the goods by a peril insured against.

I t  is to be noted that had the seizure been legal 
the owners of the Newport would have been guilty 
of a breach of English statute law, and the policy 
would not have covered them. I t  was, therefore, 
necessary to hold that the seizure by the Queen’s 
ship was illegal if the assured were to recover. 
This case is, in my view, no authority at all for 
the defendants’ proposition, but merely illustrates 
the correctness of the statement by Phillips that 
the policy extends to captures by the Government 
of which the assured is a subject, for any cause 
other than a violation of the law.

I  may note, in passing, that I  find that in the 
article on insurance in the Laws of England, on 
p. 443, it is submitted by the late Mr. Arthur 
Cohen that the case of Lozano v. Jansen (sup.) 
only means that if the property insured is liable 
to arrest or detention by the British Government 
on account of some illegal act of the assured, and 
is for that reason arrested or detained, the assured 
cannot recover. I  am glad to have such high 
authority in support of my own view.

In  my judgment, therefore, the restraint clause, 
in the form in which it occurs in the policies 
before me, does cover the municipal law of this 
country and the authoritative acts of the British 
Government. I  adopt the statement of the law 
by Phillips in the paragraph quoted above.

Another point taken by the defendants was 
that after the declaration of war the voyage 
became illegal and the policy ceased to be 
effective.

Now, there is no doubt that a British policy of 
insurance upon a venture illegal according to 
English law at the time the policy is issued is of 
no effect. No authority is now needed for this 
proposition. When, however, the venture is 
legal according to English law when the policy is 
issued, but becomes illegal during the currency«» 
the policy by some municipal law or authoritative 
act of the Government, one must distinguish.

I f  the assured persists in the venture after it 
has so become illegal, and as a consequence bis 
goods are seized, he is uninsured. The seizure is 
due to his violation of English law. If , however, 
he, in consequence of such supervening illegality, 
abandons the venture and thereby suffers loss, 
that loss, if  I  am right in my judgment, so far 
falls within the restraint of princes clause, and, 
apart from any possible question of causa p ro x im o ., 
the assured is covered.

I f  it were not so, an assured would indeed be in 
a sorry plight, for whether he obeyed or disobeyed 
the law, he would equally be uninsured. In  my 
opinion he is not in this position, aDd I  take the 
law to be that a British subject does under 
a restraint clause in the present form insure hi®' 
self against loss caused by a compliance with the 
law of his country or the commands of h® 
Government, although he cannot and does no 
insure himself against a loss caused by a defiance 
of such law or commands. c

One last point remains: Was the restraint o 
princes a proximate cause of the loss P The de 
feudants say no, and refer me to a line of cases o
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which Hadkinson  v. Robinson (3 Bos. & P. 388) 
is an early example, and K aciano ff v. China  
Traders’ Insurance Company (12 Asp. Mar. Law 
Cas. 524; 111 L. T. Rep. 404; (1914) 3 K . B. 112) 
is, I  think, the latest.

The defendants, on the other hand, refer me 
to 3t i l le r  v. Law  Accident Insurance Company 
(sup.)' I t  is, I  think, correct to say that the 
Hadkinson  v. Robinson line of cases proceed upon 
the principle that a loss which arises from steps 
taken to avoid a peril cannot be said to be due 
to the peril so avoided.

_ In  deciding within which set of authorities a 
given case falls, it  must always be borne in 
mind that much depends upon the character and 
description of the particular peril which has to 
be relied upon as to the cause of the loss. In  
this case the restraint took the form of the Corn 
Law, which upon the outbreak of war sprang 
automatically into force, and of the command 
issued by proclamation. One of these was an 
injunction to shipowners “ not to permit any 
British ship to leave or enter or communicate 
with any port or place of the German 
Empire.”

When once it is admitted that force is not 
necessary to constitute restraint of princes, it  is 
clear that a shipowner who keeps his vessel at 
home or directs her to a home port in obedience 
to such a proclamation, is not taking steps to 
nvoid that particular peril, but is submitting to 
its operation.

In  such a case restraint of princes is the 
proximate cause of loss. I f ,  on the other hand, 
be acted in precisely the same way in order 
to avoid capture, and if the only peril insured 
against of which he could avail himself against 
ms indemniter was seizure or capture, then 
Hadkinson  v. Robinson and cases of that class 
decide that as his vessel has not in fact been 
captured he cannot rely upon capture as the 
c^use of loss. In  my opinion this case falls 
Within the principle of M ille r ’s case and 
Restraint of princes was the proximate cause 
of the loss.

The defendants appealed.
Sir Robert F in la y , K.C., ’Leslie Scott, K.C., 

and F , I) .  M acK innon, K.C. for the appellants.
Dunlop  for the

appears sufficiently 
Cur. adv. vult. 

liver^d following‘ writteu judgments were de-

A p r il 23.—Lord R e a d in g , O.J.—The plaintiffs 
ring this action to recover the value of two 

t^Socs owned by them and shipped at ports in 
o,e BWor Plate in the steamships O rth ia  and

• Andrew for carriage to Hamburg. The cargoes 
Unfl8 *nsured by the plaintiffs with the defendants 
bv fvf *WO Policies ° f  marine insurance subscribed 
th • defendants, and the question is whether 
tj?Plaintiffs are entitled in the circumstances of 
v I® oase to reoover from the defendants the 
tbftU0B ?am0d in the policies. Bailhache, J. tried 
t  , action and decided in favour of the plaintiffs,

u the defendants appeal from this judgment, 
bus' Plaintiffs are com merchants carrying on 
Se]jlne®a in this country, and had contracted to 

and deliver to German merchants resident in

A d a ir  Roche, K.C. am 
respondents.

The nature of the argumen 
lto® the judgments.

Hamburg, in the German Empire, two parcels of 
linseed; the price covered cost, freight, and 
insurance, but the property wa9 not to pass until 
the goods were delivered at Hamburg. The 
linseed was shipped in the month of July on the 
steamships O rth ia  and St. Andrew  for carriage 
from the River Plate to Hamburg. A small 
parcel of wheat was also shipped in the 
St. Andrew  which the plaintiffs intended to sell 
to German firms at Hamburg. W ar was declared 
on the 4th Aug. 1914, at 11 p.m., by His Majesty 
the King against the German Emperor. On the 
3rd Aug. the owners of the O rth ia  received a 
telegram from the Admiralty suggesting that in 
the interests of the nation the vessel should be 
diverted to a British port. On the 5th Aug. the 
owners cabled to St. Yincent directing the O rth ia  
to proceed to Glasgow. On the 7th Aug. the 
O rth ia  called at St. Yincent for orders, received 
the message from the owners, and in consequence 
proceeded to Glasgow, where she arrived on the 
20th Aug. and duly discharged the linseed.

On the 9th Aug. the St. Andrew  was forty miles 
S.S.W. of the Lizard, proceeding on her voyage 
to Hamburg, when a French cruiser signalled her 
to stop and asked whither she was going. The 
master replied “ To the Lizard.” A t that time 

I he did not know that we were at war with Ger
many, although he was aware that France and 
Germany were at war. The cruiser signalled her 
“ For security go into Port Liverpool.” This 
was an obvious mistake, as Port Liverpool is in 
Canada, and the cruiser then signalled her to go 
into Falmouth. The St. Andrew  then proceeded 
to Falmouth, and, when there, learnt that this 
country was at war with Germany. About an 
hour or two after dropping anchor at Falmouth 
the master received orders through the examining 
officer at Falmouth from the chief naval transport 
officer at Devonport to go to Liverpool, whither 
he proceeded, and upon arrival on the 11th Aug. 
duly discharged the linseed and the wheat. Both 
the plaintiffs and the defendants are British 
subjects, and the O rth ia  and the St. Andrew  are 
British steamships.

By the policies of insurance, the shipments of 
linseed and wheat were insured upon'a voyage 
“ at or from port or ports in the River Plate and 
tributaries to Hamburg ” against loss by perils, 
including the peril of “ takings at sea, arrests, 
restraints, and detainments of all kings, princes, 
and people of what nation, condition, or quality 
soever.” The printed form of the policy contained 
the common form of the f.c.s. clause, “ Warranted 
free of capture, seizure, and detention and the 
consequences thereof or any attempt thereat, 
piracy excepted, and also from all consequences of 
hostilities or warlike operations whether before or 
after declaration of war.” This clause was 
deleted on payment of an extra premium. The 
policies were warranted free from particular 
average, except in circumstances which have not 
arisen. The value of the cargoes was depreciated 
to the extent at most of some 25 per cent. On the 
7th Sept, the plaintiffs gave notice of abandon
ment to the defendants, who refused to accept 
abandonment, whereupon the plaintiffs brought 
this action. I t  is agreed that no point should be 
made as to the date of the notice. By reason of 
the war the vessels could not lawfully continue 
the voyage to Germany, and, so far as the human 
mind could foretell, the linseed could not be
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forwarded to Germany within reasonable time. 
On these facts, which were not in dispute, 
Bailhache, J. held that the linseed had been lost 
owing to restraint of kings and princes, and that 
the underwriters were liable for a total loss under 
the terms of the policies. The learned judge 
drew no distinction between the shipments of the 
O rth ia  and the St. Andrew, and held that “ the 
voyage in both cases was lost because by English 
law and by proclamations notifying the law the 
further prosecution of the voyage became illegal, 
and the owners in both eases obeyed the law.” 
There is no doubt that the O rth ia  proceeded to 
Glasgow instead of continuing her voyage to 
Hamburg because of the orders received from the 
owners of the vessel, who were aware of the 
existence of a state of war between this country 
and Germany. The case of the St. Andrew  is not 
quite so simple. She was advised by the French 
cruiser to run into Falmouth for security. The 
action of the French cruiser was not a hostile 
intervention, and there was no exercise of force 
or threat to exercise it. The master of the vessel 
knew that the voyage to Germany had become 
illegal and must he abandoned before he received 
the orders of the Admiralty to proceed to Liver
pool. Upon these facts I  agree with the learned 
judge that the shipment in the two vessels stand, 
for the purpose of the decision in this case, in the 
Bame position.

The question to be determined is whether the 
abandonment of the voyage, in consequence of its 
having become illegal, was an abandonment 
caused by “ restraint of kings and princes ” 
within the meaning of the policy. The defendants 
contend, first, that there was no act of restraint, 
and, secondly, that the restraint did not cause the 
loss. On the first point they argue that the word 
“ restraint ” implies an act of intervention by 
force, manu fo r t i ,  and that, as no force or violence 
had been exerted to prevent the continuance of 
the voyage, there was no restraint. Must force 
be actually exerted before there can be a 
“ restraint of kings and princes ” ? There is no 
special meaning attributable to these words either 
by custom or usage among merchants, and they 
must be construed according to their natural and 
ordinary meaning. They find a place in this 
policy at the end of a long series of enumerated 
perils, all of which contemplate a loss by the 
intervention of some fortuitous occurrence. By 
rule 7 of the Rules for Construction of 
Policies in the first schedule of the Marine 
Insurance Act 1906, “ The term ‘ perils of 
the seas ’ refers only to fortuitous accidents or 
casualties of the seas. I t  does not include the 
ordinary action of wind and waves.” The words 
“ arrests, restraints, and detainments of kings 
and princes ” to my mind also imply some inter
vention of a fortuitous character, some interference 
out of the ordinary course of events by the 
governing authorities who have the force of the 
State behind them to compel submission to their 
authoritative decrees. In  Bodocanachi v. E ll io t t  
(sup.) Brett, J., in construing the words “ restraints 
and detainments of all kings, princes, and people,” 
Baid : “ Now, I  apprehend that goods are restrained 
or detained where they are, by the application of a 
hostile force, prevented from being carried to their 
destination. That that applies to embargo there 
seems to me to be no doubt; and there is equally, 
in my opinion, no doubt that it  applies to

I blockade; in both it is intended that the ship 
or goods shall not be removed.” In  that case the 
court had only to consider restraint or detain
ment by a hostile force. The conclusion is 
that there was restraint or detainment because by 
the action of the German army, then besieging 
and investing Paris, the goods were prevented 
leaving Paris and reaching their destination. In  
that case it was argued that there was no loss of 
goods by restraint of princes because there had 
been no action on the goods themselves, but 
Bramwell, B., in delivering the judgment of the 
Exchequer Chamber, rejected that argument and 
observed that the word “ restraint ” is “ more 
properly applicable to persons than to goods, so 
that a restraint of goods means a restraint of 
those having the custody of goods,” and held that 
the goods, having been effectually prevented from 
coming out of Paris by reason of the siege and 
investment, of Paris by the Germans, were lost by 
restraint of princes. The same words are to bo 
found in the exception clauses of charter-parties 
and bills of lading, and, although the points 
decided are not the same as in the present case, 
the construction of the words must be the same 
whether they are found in charter-parties or bills 
of lading or in policies of marine insurance. In  
Oeipel v. S m ith  (1 Asp. Mar. Law Cas. 268; 
26 L. T. Rep. 361; L. Rep. 7 Q. B. 404) 
the question was whether the defendant was 
justified in determining the contract by reason 
of the blockade at the port of discharge; 
Cockburn, C.J. thus answered it at p. 410 : “ Is 
a blockade a restraint of princes P I  think it is. 
I t  is an act of a Sovereign, State, or prince; and 
it  is a restraint, provided the blockade is effective; 
and in the eye of the law a blockade is effective if 
the enemies’ ships are in such numbers and 
position as to render the running of the blockade 
a matter of danger, although some vessels may 
succeed in getting through. In  such a case the 
obstacle arises from an act of State of one of the 
belligerent Sovereigns, and consequently con
stitutes a restraint of princes. The case, there
fore, is brought within the exception of the 
charter-party.” Rule 10 of the Rules for Con
struction of Policies in the first schedule of the 
Marine Insurance Act 1906 confirms the 
view I  have expressed as to the meaning of 
“ restraint.” The rule is in the following 
words: “ The term ‘ arrests, & c, of kings and 
princes and people ’ refers to political or executive 
acts and does not include a loss caused by riot or 
by ordinary judicial process.” Acts of State are 
clearly included; a declaration of war by the 
Sovereign is an act of State and is a political or 
executive act. “ The force of a declaration of 
war is equal to that of an Act of Parliament 
prohibiting intercourse with the enemy except 
by the Queen’s licence. As an act of State, done 
by virtue of the prerogative exclusively belonging 
to the Crown, such a declaration carries with it 
all the force of law ” : (Esposito v. Bowden, 7 
E. & B. 763, at p. 781). Whether war is declared 
by or against the Sovereign or at all is immaterial 
for the purpose under consideration. I t  is equally 
an act of State if the forces of the Crown are 
used by order of the Crown against the enemy. 
A  political or executive act may, however, be an 
act of interference and of forcible interference 
notwithstanding that force is not actually exerted. 
The executive has the powor of compelling
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obedience to its orders by the exeroise of force if 
necessary; the force need not be actually 
physically present when the master of the vessel 
submits to an order of the executive. The master 
acts in obedience to such an order without 
requiring the exertion of force to coerce him into 
submission, because it would be useless to refuse 
to submit.

In  my opinion it is not necessary that an 
actual exertion of force should be made to con
stitute a restraint. Such judicial authority as 
exists supports this view and is against the 
defendants’ contention that actual force must be 
used. They relied upon the dictum of Martin, B. 
in F in la y  v. Liverpool and Great Western Steam
ship Company (23 L. T. Rep. 254). There it  was 
held that an order by a court of competent juris
diction in New York to the defendants to deliver 
up goods was no answer to a claim for non
delivery of goods in accordance with the terms of 
the bill of lading, and was not an act within the 
exception in the bill of lading of “ restraint of 
princes.” Martin, B. said that these words “ have 
reference to the forcible interference of a State or 
of a Government of a country taking possession 
of the goods manu fo r t i ,  and do not extend to the 
legal proceedings which, it  i3 alleged in the plea, 
afterwards took place in the courts of New 
York,” i t  is to be observed that Martin, B. did 
not express the view that there must be actual 
Physical exertion of force. This diotum came 
under review in M ille r  v. Law  Accident Insurance  
Company (sup.), where the question arose whether 
the operation of the municipal law of a country 
'rhich prevented the delivery of goods at their 
port of destination was a restraint of princes 
within the meaning of the policy. As the 
Plaintiffs maintain that the decision of the Court 
pf Appeal in that case covers the present case it 
is necessary closely to examine the facts and 
Judgments. The plaintiff had shipped a number 

bulls in the steamship Bellevue to be carried 
from Liverpool to Buenos Aires, and then effected 
s policy of insurance on the animals. Months 
before the date of the shipment the Argentine 
Government had passed a decree forbidding the 
entry of animals suffering from contagious 
diseases. By art. 5 of the decree it was provided 
that animals suspected of being affected with 
diseases should be slaughtered. The Bellevue 
Arrived on the 10th Sept. 1900, and after inspection 
°t the animals by Argentine officials the Ministry 
bf Agriculture ordered the vessel to leave the 
P°rt, but gave leave to tranship the cattle to 
Another vessel outside the limits of the port. On 
tb 1900 a general order was issued by
he Ministry forbidding the discharge of cattle 
°m the United Kingdom. The Bellevue left 

he port an<i  transhipped the cattle. The plaintiffs 
stnanded to recover against the underwriters on 
He ground that there had been a restraint of 

POnceB. Bigham, J. decided that the mere 
Puration of an ordinary municipal law was not a 
 ̂ ®traint within the meaning of the poiicy. He 

quoted the dictum of MartiD, B. in F in la y  v.
l verpool and Great Western Steamship Company 

Wô <I and Baid : “ So in the present case the 
of fk D°k *n my opinion cover the operation 
to '  6 ordinary iawr ° f  tii0 land but relate only 
cm Some violent departure from the ordinary 
¡ ¡ P f  of things.” He held that Rodoconachi v.

l ° t t  (sup.) was distinguishable because in that 
V ol. X IU ., N . S.

case, although there was neither actual seizure 
nor arrest of the goods, nor a specific order 
preventing the goods leaving the besieged city, 
the goods were as effectually prevented leaving 
the city as if they had been actually seized by the 
German army ; whereas in the case before him no 
force of any kind was used, the captain was only 
required to obey the ordinary law existing in the 
country at the time when the goods arrived, and 
he obeyed it. The Court of Appeal (88 L. T. Rep. 
370 ; (1903) 1 K . B. 712) differed from Bigham, J. 
and held that there was an active intervention 
of the Government which came within the 
“ restraint of princes.” They dissented from the 
view that direct force must be applied to bring 
the peril of restraint of princes into operation. 
Stirling, L.J. said ; “ There was an active inter
vention of the Government of the Argentine 
Republic, which was none the less an exercise of 
superior force because no officer of the army or 
the police force intervened.” Mathew, L.J. 
pointed out that F in la y  v. Liverpool and Great 
Western Steamship Company (sup.) was not an 
authority for the proposition that there must be 
an exercise of direct force to constitute restraint. 
He treated the acts of the executive authorities 
at Buenos Aires as acts of restraint of princes 
and said : “ I f  actual force was not used it was 
because there was no opposition. The master 
submitted to the orders of the administration. 
The result to the assured was the same as if force 
had been used.” I  think the decree of the 
11th Sept, was in itself sufficient ground for the 
decision. There was a definite act of intervention 
by the State, it  was an act done by a superior 
authority supported by the force of the State; it 
mattered not whether it  was a legal or an illegal 
act, the captain was bound to obey the decree and 
therefore was acting under the restraint of the 
rulers of the country notwithstanding that no 
direct force was exerted. This case is an authority 
tending to support the plaintiffs’ main contention, 
and in any event decides that direct force need 
not be used to constitute restraint: (see also 
M ansell v. Hoade, 20 Times L. Rep. 150, per 
Walton, J.). In  the present case the plaintiffs 
contend that the declaration of war is an act of 
State which immediately and automatically 
forbade trading with the enemy and made the 
master, and all those who became responsible for 
the continuance of the voyage to the enemy country, 
amenable to the criminal law. The masters and 
owners of the vessels, being subjects of the King, 
were bound to conform to the law which sprang 
into operation at the moment we became engaged 
in war with Germany. The Royal Proclamation 
of the 5th Aug. did not make the law ; it  notified 
it  to the public and warned them against breach 
of the law. Is the I0 3 3  of the voyage by sub
mission to the municipal law the direct conse
quence of the Act of State and therefore a loss by 
restraint of kings and princes ? Such a loss of 
voyage is not, in my judgment, a loss by 
“ ordinary judicial process.” That phrase is used 
to denote proceedings in a court of lato suoh as 
arose, for example, in F in la y  v. Liverpool and 
Great Western Steamship Company (sup.), and 
rule 10 is so expressed as to give effect to the dis
tinction drawn in that case bet we an acts of 
intervention by a governing authority and acts 
under ordinary judicial process of the courts. I  
have no doubt that the state of war is a political

R
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or executive act, but for the plaintiffs to succeed 
the I obs must be not only the consequence, but 
the direct consequence, of that a c t; in other 
words, the restraint must be the proximate cause 
of the loss.

For the defendants reliance was placed upon a 
line of cases of which Hadkinson v. Robinson 
(sup.) is the leading authority. That action was 
brought on a policy of insurance upon a cargo of 
pilchards at or from a port in Cornwall to Naples. 
After the vessel had proceeded on her voyage 
with the pilchards on board it was ascertained that 
the port of Naples was shut against all British 
ships. The vessel was sailing under convoy and 
was ordered by the commodore to make a port in 
Minorca, where she duly arrived and the cargo 
was sold. The plaintiff gave notice of abandon
ment and demanded payment for a total loss. The 
vessel could not have proceeded to the port of 
Naples without running the risk of confiscation 
by the Government of Naples. Lord Alvanley, 
C.J., delivering the judgment of the court, said : 
“ I t  has appeared to me that where underwriters 
have insured aaginst capture aud restraint of 
princes, and the captain, learning that if  he enter 
the port of his destination the vessel will be lost 
by confiscation, avoids that port, whereby the 
object of the voyage is defeated, such circum
stances do not amount to a peril operating to the 
total destruction of the thing insured. . . .
The doctrine ” (that the assured might abandon 
in respect of a loss of voyage) “ is only applicable 
to cases in which the loss is occasioned by a peril 
insured against; which, as it appears to me, must 
be a peril acting on a subject insured immediately, 
and not circuitously, as in the present case.” 
This case was decided upon the principle that the 
peril insured against must be the proximate cause 
of the loss, and that if  the master diverted the 
voyage or stayed in port to avoid coming under 
the operation of the peril, the vessel cannot have 
suffered loss by the peril : (see also Kacianoff v. 
China Traders’ Insurance Company, sup.). A  
similar point arose before Lord Ellenborough in 
Lubbock v. Rowcrojt (5 Esp. 49). This was an 
action on a policy of insurance on goods from 
London to Messina; the ship arrived at Minorca 
and then found that Messina was in the hands of 
or blockaded by the French. The plaintiffs 
claimed for a total loss. I t  is to be observed that 
in the statement of facts it  is not clear whether 
Messina was only blockaded by the French or was 
temporarily in the occupation of the Freijch. 
According to the argument of Erskine as reported, 
he distinguished occupation from blockade and 
contended that the French having taken Messina 
was a restraint by the enemies of the country, 
which created an incapacity in the ship to perform 
the voyage intended to be guarded by the policy. 
Lord Ellenborough said that the abandonment of 
the voyage “ was from an apprehension of an 
enemy’s capture, and not from any loss within the 
terms of the policy,” and he added that “ if such 
was allowed, every ship about to sail froin the port 
of London for a port which had fallen into the 
hands of the French might be abandoned,” just 
as Lord Alvanley said in Hadkinson  v. Robinson 
(sup.) that if the plaintiffs had succeeded the same 
principle would have applied in case information 
had been received that the ship could not safely 

roceed to Naples. In  reference to these cases 
ir Bobert Finlay called attention to the passage

in the second edition of Arnould on Marine Insur
ance at p. 109. The learned author says: “ In  this 
country, however, it has been repeatedly decided, 
and must now be taken as clear insurance law, 
that neither interdiction of trade at the port of 
destination after the risk commenced, nor inter
ception of the voyage by blockade, or by the 
imminent and palpable danger of capture or 
seizure, amount to a risk for which English 
underwriters are answerable under the oommon 
form of policy, either as an arrest, restraint, and 
detention, or in any way whatever. The prin
ciple on which these decisions rest, is the maxim 
Causa p rox im a non remota spectatur ; the cause 
of loss must be a peril acting upon the subject 
insured, immediately and not circuitously, as is 
held to be the case where the loss arises from the 
ship’s being prevented from completing her 
voyage by the impossibility of entering her port 
of destination without being captured ” : (see also 
Phillips on Marine Insurance, 4th edit., vol. 1, 
par. 1115, p. 667.

Sir Robert Finlay lays great stress not only 
upon the absence of judicial authority, but also 
upon the absence of any statement in either of 
these or any other text-books on marine insurance 
law to support the proposition affirmed by Bail- 
hache, J. Mr. Roche in answer points to M ille r  
v. La w  Accident Insurance Company (sup.), and 
moreover comments on the absence of all autho
rity against his contention. Certainly it  is 
remarkable that the present should be the first 
case in which there is any record of the point 
having been taken or decided when one recalls 
the cases on marine insurance law which arose 
out of the Napoleonic and Crimean Wars, but 
these reflections do not by themselves assist one 
to arrive at a conclusion. So far as they have 
any value they tend in my view in favour of the 
underwriters, as it  may be said that it  is incon
ceivable, if  the assured ever thought such a loss 
came within the perils insured against, that there 
should be no record of any attempt made to 
enforce the claim, and equally inconceivable that 
the underwriters should have submitted to such 
a claim without a decision of the courts to that 
effect. Nevertheless I  think the decision of the 
Court of Appeal in M ille r  v. Law  Accident 
Insurance Society (sup.) tends distinctly ®  
favour of the plaintiffs and the principles of law 
for which they are contending. The principle ot 
Hadkinson  v. Robinson (sup.) was again discussed 
in the case of M il le r  v. Law  Accident Insurance 
Company (sup.). I t  was there held that it did 
not apply in that case as the master went as far 
as he could towards the completion of the venture 
and only desisted when the Government inter" 
vened. That seems to me very close to the 
present case. Both the O rth ia  and St. Andrew  
were proceeding on the voyage and were com
pelled to abandon it because the Governmen 
intervened by the declaration of war. That act 
of the Sovereign was in itself, by the operation 
of the common law, a prohibition to trade witn 
the enemy ; the voyage to Germany immediately 
became illegal and if persisted in would doubt:less 
have been prevented by force. Indeed, if tn 
master had continued the voyage and loss baa 
arisen the underwriters oould have pleaded i 
answer to the claim on the policy that the la® 
was caused by his unlawful act. Hadkinson  * 
Robinson (sup.) differs from !the present case m
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that the abandonment of the voyage because of 
the blockade or for fear of capture was a voluntary 
aot of the master of the vessel. He elected not to 
run the risk of capture; the voyage had not 
become illegal. He could have proceeded on the 
voyage although it was fraught with danger, 
but he abstained from attempting to enter the 
blockaded port. In  the present case simul
taneously with the outbreak of hostilities the 
voyage became illegal and impossible of perform
ance for a British subject in a British ship. The 
abandonment of the voyage was not a voluntary 
act on the master’s part, there was no other course 
open to him in consequence of the war.

The defendants further contend that the 
restraint if any was an act of the British Execu
tive and that such a restraint is not covered by 
the policy notwithstanding that the words are 
“ restraints and detainments of all kings, princes, 
and people of what nation, condition, and quality 
soever.” I t  is obvious that the language of the 
clause embraces the authoritative acts of British 
as well as all other Governments, and the natural 
and ordinary meaning of the words must prevail 
unless there is some custom cm- usage attributing 
special meaning to them. No such customary 
leaning is even suggested. The argument is that 
°u the groqnd of public policy the court ought to 
read the clause as if it excepted acts of restraint 
by the British Government. I  am at ». loss to 
understand why an insurance against loss by 
acts of restraint by the British Government 
should necessarily be against public policy. I  
think the following passage in Phillips on 
insurance, sect. 10, par. 1109, accurately expresses 
the law in this respect: “ The policy extends to 
captures, arrests, and detentions by public 
enemies, by belligerents where the property 
insured is neutral, or by the Government of 
which the assured is a subject for any other 
cause than a violation of law.” Lord Holt in 
Green v. Young (sup.) and Lord Alvanley in 
Wonting v. Hubbard (sup.) express opinions to 
this effect. Bailhache, J. in his judgment closely 
examines the authorities and I  do not think I  
can usefully add anything to his observations. 
1 agree with him that the point fails.

Lastly the defendants contend that there was 
Uo constructive total loss of the goods. The law 
before the passing of the Marine Insurance 
r~ct 1906 was well established that when goods 

ere insured to be carried to their port of 
estination the owner of the goods could recover 
8 for a total loss, if it became impossible to 

Perform ̂ the voyage, that is, if there was a 
estruction of the contemplated adventure by 
* 8°n of a peril insured against. The object 

j the policy is to obtain an indemnity for any 
, 88 that the assured may sustain by the goods 

_iug prevented by any of the perils insuredJ. r-v .vuw uu  WJ w u j V/JL tuo  ¿JCillAO 1UOU1CU
^gainst from arriving in safety at the port of 

eir destination : (see Roux v. Salvador, 3 Bing. 
L., per Lord Abinger at p. 278). The total 

ja 8 the cargo may be effected by a total 
peCrfPa°ity. indefinitely prolonged in the ship to
Vov — * the voyage, for that is a loss of the 
tur an<* therefore a destruction of the adven- 
9 p : (Per Lord Ellenborough in B arker v. Blakes, 

283 ; and Anderson v. W allis, 2 M. & S. 
P In  Rodoconachi v. E ll io t t  (sup.), in the 
re^equer Chamber, Bramwell B. says: “ The 

uit of this state of things undoubtedly was

that the goods were prevented from leaving 
Paris, and that the whole adventure was broken 
up, and so continued at the time when the 
notice of abandonment was given and up to the 
commencement of the action. We are of opinion 
that this amounts to a constructive total loss of 
the goods by restraint of kings and princes 
within the terms of the policy. This is not a 
mere temporary retardation of the voyage, but 
the breaking up of the whole adventure. I t  is 
well established that there may be a loss of the 
goods by a loss of the voyage in which the goods 
are being transported, if it  amounts, to use the 
words of Lord Ellenborough, ‘ to a destruction 
of the contemplated adventure.’ ” Has the law 
been changed in this respect by the Marine 
Insurance Act 1906 P This statute is “ an Act to 
codify the law relating to Marine Insurance,” but 
by sect. 91, sub-sect. 2, “ The rules of the common 
law, including the law merchant, save in so far 
as they are inconsistent with the express pro
visions of this Act, shall continue to apply to 
contracts of marine insurance.” That the 
language of the statute has altered the there
tofore prevailing law in some respects is shown 
by the decisions in H a ll v. Haym an  (12 Asp. 
Mar. Law Cas. 158; 106 L. T. Rep. 142; 
(1912) 2 K . B. 5) and P o lu rr ia n  Steamship 
Company v. Young (12 Asp. Mar. Law Cas. 
449; 109 L. T. Rep. 901), since affirmed by 
the Court of Appeal (13 Asp. Mar. Law Cas. 
59). By sect. 56, sub-sect. 1, “ A  loss may be 
either total or partial. Any loss other than 
a total loss, as hereinafter defined, is a partial 
loss.” By sect. 56, sub-sect. 2, “ A total loss may 
be either an actual total loss, or a constructive 
total loss.” By sect. 56, sub-sect. 3, “ Unless a 
different intention appears from the terms of the 
policy, an insurance against total loss includes a 
constructive, as well as an actual, total loss.” 
What is an actual total less P That is defined 
by sect. 57, sub-sect. 1: “ Where the subject- 
matter insured is-destroyed or so damaged as to 
cease to be a thing of the kind insured, or where 
the assured is irretrievably deprived thereof, 
there is an actual total loss.” What is a con
structive total loss P That is defined by sect. 60, 
sub-sect. 1: “ Subject to any express pro
vision in the policy, there is a constructive 
total loss where the subject-matter insured 
is reasonably abandoned on account of its 
actual total loss appearing to be unavoidable, 
or because it could not be preserved from actual 
total loss without an expenditure which 
would exceed its value when the expenditure 
had been incurred.” Sub-sect, 2 : “ In  particular 
there is a constructive total loss—(i.) Where the 
assured is deprived of the possession of his ship 
or goods by a peril insured against, and (a) it  is 
unlikely that he can recover the ship or goods as 
the case may be, or (b) the costs of recovering the 
ship or goods as the case may be would exceed 
their value when recovered.” In  my opinion the 
definition is exhaustive, but it  must be read, as 
indeed must every section of the statue, subject 
to sect. 91, sub-sect. 2. The law in my opinion 
before the passing of this Act was well settled 
that constructive total loss of the goods could be 
proved by establishing the destruction of the con
templated adventure. I t  is contended by the 
defendants that by this statute the Legislature 
has now abolished the distinction in this respect



124 MARITIME LAW OASES.

A p p . ]  S a n d a y  a n d  C o . « . B r i t i s h  a n d  F o r e ig n  M a r i n e  I n s u r a n c e  L i m i t e d . [ A p p .

between a constructive total loss of a sbip and a 
constructive total loss of goods, and has placed 
both on the same basis by enacting for both 
ships and goods the law hitherto prevailing only 
in respect of the ship, and has taken away the 
right of the owner of goods to claim for a total 
loss where there is a destruction of the adventure. 
“ There is a constructive total loss when the 
subject-matter insured is reasonably abandoned 
on account of its actual total loss appearing to be 
unavoidable ” are the words of the statute on 
which the decision must turn. The defendants 
say “ subject-matter insured” is the goods and 
nothing but the goods, and cannot include the 
contemplated voyage of the goods. They point 
to the words of the policy: “ And it is also 
agreed and declared that the subject-matter of 
this policy . . . shall be and is as follows—
Upon linseed valued at 11,000Z.” in the case of 
the O rth ia, “ Upon linseed and wheat valued at 
33,800Z.” in the case of the St. Andrew. But it is 
not only the goods that are the subject-matter of 
the insurance, but the goods on a voyage at and 
from ports in the River Plate to Hamburg. The 
insurance on the goods is a contract by the under
writers to indemnify the assured for any loss he 
may sustain by the goods not arriving in safety 
at their destination as an immediate consequence 
of a peril insured against. The term “ subject- 
matter ” occurs in many of the sections, but is 
nowhere defined. According to the common law 
which must still prevail unless inconsistent with 
the express provisions of the statute, the loss of 
the voyage was, in regard to goods, treated as a 
loss of the goods notwithstanding that they were 
in specie and even uninjured. The loss of the 
venture by a peril insured against was treated as 
conclusive evidence of the loss of the goods if 
the owner of the goods gave due notice of 
abandonment. I  cannot find any provision in 
the statute which are inconsistent with this 
rule of the common law, and I  come to the 
conclusion that the law as. it  existed before 
the Act of 1906 has not been altered in this 
respect by the statute. I  am therefore of opinion 
that there was a constructive total loss of the 
goods.

In  my opinion the judgment of Bailhache, J. 
is right and the appeal should be dis
missed.

S w i n f e n  E a d y , L  J,—In  July 1914 the plain
tiffs shipped at Rosario, on the British steam
ship O rth ia , for carriage to Hamburg, certain 
bags of linseed, which they had contracted to 
sell to German merchants delivered cost, freight, 
and insurance Hamburg, but the property in the 
goods had not passed. The plaintiffs insured the 
goods with the defendants for the sum of 11.000Z. 
A  state of war existed between Germany and 
Great Britain at and from 11 p.m. on the 
4th Aug. 1914. On the 5th Aug. the owners of 
the steamship cabled to St. Vincent directing the 
O rth ia  to proceed to Glasgow; this cablegram 
was sent in consequence of a suggestion by the 
British Admiralty that the ship should be 
diverted to a British port. On the 7th Aug. the 
O rth ia  while on the voyage to Hamburg called at 
St. Vincent for bunker coal, became aware of the 
existence of a state of war, and received the 
owners’ cable, and accordingly proceeded to Glas
gow, where she arrived on the 30th Aug., and the 
owners discharged her cargo. On the 7th Sept.

the plaintiffs gave to the defendants notice of 
abandonment of the goods to them as a total 
loss, and on the 9th Sept, the defendants refused 
to accept abandonment. Bailhache, J. decided 
that there was a loss due to a peril insured against, 
as its proximate cause, being covered by the words 
“ arrests, restraints, and detainments of all kings, 
princes, and people of what nation, condition, or 
quality soever,” and that such loss was a construc
tive total loss. The defendants appeal, and con
tend that there was not any loss due to any peril 
insured against, and in any case that there was not 
a constructive total loss.

The facts not being in dispute, the question 
is whether the occurrence of a state of war 
between this country and Germany, whereby the 
further continuance of the voyage to Hamburg 
of the O rth ia  became illegal, is a “ restraint 
of kings, princes,” &o., within the meaning of 
the policy. There was nob in this case any 
actual interference with the ship or cargo. 
The owners themselves diverted the ship’s course, 
and discharged her cargo, at Glasgow. Their 
possession and control of both ship and cargo 
were never actually disturbed. They were con
strained to act as they did by the existence of 
the state of w ar; they were precluded by that 
alone from continuing the voyage to Hamburg, 
which had become illegal. Was th'e loss occa
sioned by the abandonment of the voyage, in 
consequence of the existence of a state of war, a 
loss by reason of one of the perils insured 
against ? Does the fact that, after the commence
ment of a voyage, a state of war supervened 
which rendered the further prosecution of the 
voyage illegal, and therefore impossible, amount 
to a “ restraint of kings, princes,’’ &c„ within the 
meaning of those words, as used in the policy of 
marine insurance in question ? A  policy of 
marine insurance must be construed like other 
instruments, and is not subject to any peculiar 
rules of construction. In  Robertson v. French 
(1803, 4 East, 130, at p. 135) Lord Ellenborough, 
C.J , in delivering the judgment of the Court of 
King's Bench, thus stated the law : “ In  the 
course of the argument it  seems to have been 
assumed that some peculiar rules of construction 
apply to the terms of a policy of assurance which 
are not equally applicable to the terms of other 
instruments and in all other cases. I t  is there
fore proper to state upon this head that the same 
rule of construction which applies to all other 
instruments applies equally to this instrument ot 
a policy of insurance—viz , that it  is to be con
strued according to its sense and meaning, as 
collected in the first place from the terms used in 
it, which terms are themselves to be understood in 
their plain, ordinary, and popular sense, unless 
they have generally in respect to the subject- 
matter, as by the known usage of trade, or the 
like, acquired a peculiar sense, distinct from the 
popular sense of the same words; or unless the 
context evidently points out that they must in the 
particular instance, and in order to effectuate the 
immediate intention of the parties to that con
tract, be understood in some other special and 
peculiar sense.” Bowen, L.J., when citing this 
passage in H a rt  v. Standard M arine Insurance 
Company (6 Asp. Mar. Law Cas. 368; 60 L. T- 
Rep. 649; 22 Q B. Div. 499), stated that 
he thought that no better exposition had been 
given of the broad rules of construction applic"
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able to all commercial documents; and in 
the recent case in the House of Lords of 
G lynn  v. Margetson and Co. (7 Asp. Mar. 
Law Cas. 148, 366 ; 69 L. T. Rep. 1 ; 
(1893) A. C. 351) Lord Halsbury referred to 
this judgment as stating the law with great 
precision. I t  is therefore necessary to con
sider whether the abandonment of the voyage 
in the present case was caused by an “ arrest, 
restraint, or detainment,” & c, within the plain 
and ordinary meaning of those words of the 
policy, or within some known and definite mean
ing which the usage of trade has attached to 
them, some special and peculiar sense distinct 
from the popular sense of the words, and to which 
effect must be given in order to effectuate the 
intention of both parties to the contract, and 
with reference to which both parties must be pre
sumed to have contracted. The language used 
in a Lloyd’s policy, which was introduced into 
England more than three centuries ago, is often 
not intelligible without the aid of usage and 
judicial decisions. The assured in the present case 
has been compelled to abandon a voyage which, 
although lawful at its commencement, had become 
unlawful by the common law of the country, 
owing to the occurrence of a state of war. By 
abandoning the voyage and altering the destina
tion of the ship and cargo, the assured acted in 
obedience to the general law of the country, 
which forbids trading with the enemy. Although 
in this case he obeyed the law voluntarily, there 
lies behind the law the sanction of force, which 
compels obedience to i t ; but the force of 
any country which compels obedience to its 
ordinary municipal law is not a “ restraint of 
kings, princes,” &o, in the plain, ordinary, and 
popular sense of those words occurring in a 
marine policy to describe perils insured against. 
Each of the words used, “ arrest,” “ restraint,” 
“ detainment,” implies the presence of force; if 
Dot physically exerted (otherwise than by its 
mere presence), yet actually present, and ready to 
he immediately exerted, if obedience to the force 
is not yielded without its being exercised ; as in 
Rodocanachi v. ‘ E ll io t t  (sup.), where, although 
there was no actual seizure or arrest of the goods, 
the city in which the goods were (Paris) was 
besieged and completely invested, all commerce 
was stopped, and the goods were as effectually 
prevented from coming out as if they were 
&ctually seized by the German army. Similarly 
skips are “ detained ” by force in a blockaded 
port and “ restrained ” from coming out, where 
the port is completely invested, and the cordon of 
the blockading squadron sufficient to prevent any 
vessel from passing through it, although no ship 
*s seized or arrested or in the actual possession of 
the blockading force. Lord Stowell defined a 
blockade as “ a sort of circumvallation round a 
place, by which all foreign connection and corre
spondence is, as far as human force can effect it, 
to be entirely cut off ” : ( The Vrouw Jud ith , 1 0. 
Rob. 150). But it  is essential that this human 
force should be actually present. Tha words 
. arrest,” “ restraint,” “ detainment,” all naturally 
imply the presence and exertion of force in the 
same sense, and I  am not aware of any instance in 
'vhich an event has been held by judicial decision 
fo constitute an arrest, restraint, or detainment 
where no force has been used, unless it has been 
Present, and ready to be immediately exercised,

if obedience be not accorded without it  being 
actually exerted.

In  Goss v. W ithers (2 Burr. 696) Lord Mans
field laid down that by the general law the assured 
may abandon in the case merely of an arrest or 
an embargo by a prince not an enemy; and in 
Rotch v. Edie  (6 T. R. 413) that principle was 
applied to an embargo laid on by the Government 
of the country of the port of loading. But in 
these instances of arrest, restraint, or detainment 
force was present. In  F in la y  v. Liverpool and 
Great Western Steamship Company (sup.) the 
defendants pleaded, by way of answer to a claim 
for not delivering goods in accordance with the 
bill of lading, that they were prevented by “ acts 
or restraints of princes,” an exception contained 
in the bill of lading, and then set out in the plea 
that they had been sued in New Fork by the true 
owner of the goods, and had been ordered by a 
court of competent jurisdiction to give up the 
goods to him. This was adjudged a bad plea. 
Martin, B. said: “ The ‘ acts and restraints of 
princes and rulers’ mentioned and provided 
against in the bill of lading have reference to the 
forcible interference of a State or of the Govern
ment of a country taking possession of the goods 
m anu fo rt i,  and do not extend to the legal pro
ceedings which, it  is alleged in the plea, after
wards took place in the couits at New York.” In  
Rodocanachi v. E ll io t t  (sup.) goods in transit from 
Marseilles to London had to pass through Paris, 
and on their way they came within the lines of 
the German army, by which Paris was then com
pletely invested. This was held to constitute a 
restraint of princes. Bramwell, B., in delivering 
the judgment of the Exchequer Chamber, in the 
passage from which I  have already quoted, says: 
” But it is said that there has been no loss of the 
goods by restraint of kings and princes in this 
case, because there has been no specific action on 
the goods themselves. I t  is true that there was 
no actual seizure or arrest of the goods, nor was 
there any specific or published order prohibiting 
the transport of goods from the besieged city ; 
but the city in which the goods were was besieged 
and completely invested, all commerce was 
stopped, and the goods were as effectually pre
vented from coming out as if they were actually 
seized by the German army.” This shows that 
the court was of opinion that the goods were, for 
all effective purposes, seized by the German army, 
and taken out of the control and disposition of the 
owners; they were in an area inclosed by German 
soldiers, and by them physically prevented from 
leaving that area. I t  was by the forcible and 
therefore by the violent act of the German army 
that the goods were prevented from reaching their 
destination. No other view of the facts in that 
case could have been taken, and having regard to 
that view, no other conclusion could be arrived 
at than that the plaintiffs had lost their goods 
by a restraint of princes : (see per Bigham, J. in 
M ille r  v. Law  Accident Insurance Company, 
(1902) 2 K . B., at pp. 699, 700). In  that 
case it was decided by Bigham, J. as a judge 
of first instance that the mere operation of 
an ordinary municipal law affecting or preventing 
the delivery of the insured goods at their destina
tion is not a “ restraint of princes or people ” 
within the meaning of a Lloyd’s policy of marine 
insurance, that the words of the policy do not 
cover the operation of the ordinary law of the
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land, but relate only to some violent departure 
from the ordinary course of things. On appeal 
(1903) 1 K . B./712) the court took a different view, 
holding that what had actually taken place did 
amount to a “ restraint of princes,” Stirling, L . J. 
(at p. 719) stating that on the day following the 
arrival of the steamer Bellevue at Baenos Aires 
there was a decree of the President, which stated 
the arrival of cattle by that steamer, and decreed 
that the discharge of all cattle from the United 
Kingdom was stopped until further notice. ” The 
captain accordingly took the ship outside the port, 
and, with the view to minimise the loss, tran
shipped the cattle into another vessel, and they 
were carried to Monte Video and there sold at a 
great loss. I t  seems to me that there was an 
active intervention of the Government of the 
Argentine Republic, which was none the less an 
exercise of superior force because no officer of the 
army or of the police force intervened.” And 
Mathew, L.J. said : “ I f  actual force was not used 
it  was because there was no opposition. The 
master submitted to the orders of the administra
tion.” The case was thus dealt with as one of 
active intervention and restraint by a foreign 
Government under a special decree made after the 
arrival of the vessel in the port, the Government 
having there available the force to compel 
obedience to its orders if necessary. Stirling, L.J. 
points out that if the master, when about to enter 
the port, had been informed of the existence of a 
law restricting the right to land cattle, and that 
the Government were likely to put that law into 
force, and he had then gone on his voyage and not 
entered the port, the case would have been like 
Hadkinson  v. Robinson (sup.) and similar authori
ties. That is to say, if the proceedings of the 
Government had been the same, but the ship
owner had acted differently and not entered the 
port, there would have been no loss within the 
meaning of the policy. In  Hadkinson  v. Robinson 
(sup.) the insurance was on a cargo of pilchards at 
and from Mounts Bay to Naples. The vessel 
sailed under convoy. In  the course of the voyage 
the master received notice that the port of Naples 
was absolutely closed to British ships by the 
Government in the kingdom of Naples, and she 
put into Minorca by order of the commodore of 
the convoy, where the cargo was sold. The 
merchant gave notice of abandonment, and 
claimed for a constructive total loss. I t  was 
argued on his behalf that it was impossible to 
contend that the ship was not as much prevented 
from proceeding to Naples by “ the restraint of 
princes ” as if she had been actually detained by 
the Government of an intermediate port, since 
she could not sail into Naples without rendering 
herself liable to immediate confiscation. The 
judgment of the Court of Common Pleas was 
delivered by Lord Alvanley, C.J > who said: 1 I  
think that the detention of the cargo on board 
the ship at a neutral port, in consequence of the 
danger of entering the port of destination, cannot 
create a total loss within the meaning of tbe 
policy, because i t  does not arise from a peril 
insured against. This is an insurance upon an 
article from England and Naples, warranted free 
from particular average. The plaintiff, therefore, 
cannot recover unless the article be totally lost by 
a peril within the policy ; and such peril must, as 
I  think, act directly and not collaterally upon the 
thing insured.” Lubbock v. Rowcroft (sup.) was an

action on a policy on goods London to Naples, 
Leghorn, or Messina, with liberty to touch at 
Gibraltar or any other port in the Mediterranean. 
When the ship arrived at Minorca it was found 
that Messina was in the hands of the French, and 
the merchant gave notice of abandonment and 
claimed as for a total loss. I t  was urged on his 
behalf that it  was not merely a case of great 
probability of the ship being captured, but 
that the port was in the possession of the enemy, 
so that her capture was certain. Lord Ellen- 
borough, however, said “ that he still retained his 
first opinion, that the abandonment was from an 
apprehension of an enemy’s capture; and not 
from any loss within the terms of the policy. 
That if  such was allowed, every ship about to 
sail from the port of London for a port whioh had 
fallen into the hands of the French might be 
abandoned.” The case afterwards went off on 
other grounds, but it  shows that in the opinion 
of Lord Ellenborough the fact that if  during the 
course of a voyage the port of destination became 
the port of an enemy the cargo did not thereupon 
become a constructive total loss. That indeed is 
the present case.

I t  is conceded that there is not any reported 
case, down to the present time, in which it has 
ever been determined that the mere occurrence 
of a state of war, rendering the further prosecu
tion of a voyage to an enemy port illegal, and 
of which the master of the ship has notice, of 
itself occasions a loss by restraint of kings, 
princes, & c , although this is an event which in 
the course of English history must have happened 
many times. Nor is there any statement in any 
text-books of authority that suoh an occurrence 
is deemed to occasion a loss, as a restraint of 
kings, princes, &c., by the general usage or custom 
of merchants and underwriters. In  my opinion 
the outbreak of war, whereby the further con
tinuance of a voyage to a port, which has become 
an enemy port, has become impossible, is not an 
arrest, restraint, or detainment, either within the 
ordinary meaning of those words or within any 
meaning which the custom of merchants or the 
usages of trade have affixed to those words when 
used in a policy of marine insurance. I f  a 
contrary view were to prevail the further point 
would arise whether the assured could claim for 
a constructive total loss, although the actual 
possession and control of both ship and goods 
have not in any way been interfered with.

What is a “ constructive total loss ” is defined by 
the Marine Insurance Act 1906. By sect. 91, sub
sect. 2, the rules of the common law, including 
the law merchant, are to continue to apply to 
contracts of marine insurance, save in so far as 
they are inconsistent with the express provisions 
of the Act. There is, however, an express 
provision in sect. 56, sub-sect, 1, that ” any Iobb 
other than a total loss, as hereinafter defined, is 
a partial loss.” The definition of a total loss is 
therefore exhaustive, and any loss not coming 
within that definition is expressly declared to be 
a partial loss. The judge below proceeded on the 
ground that in the case of a marine policy on 
goods the insurance is od the venture, and the 
loss of the venture constitutes a constructive 
total Iobb of the goods. He added that this is not 
one of the instances of constructive total loss given 
in the Marine Insurance Act 1906, but he thought 
that it  was still the law, and that the point was
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covered by Rodocanachi v. E ll io t t  {sup.). The 
learned judge thus considers what the law was, 
apart from the Act, and decides that the Act has 
not altered the law in this respect. But this is not 
the true point of view from which to approach 
the construction of the statute. The canon of 
construction applicable to a codifying Act has 
been in several cases laid down in the following 
manner: “ The proper course is in the first 
instance to examine the language of the statute, 
and to ask what is its natural meaning, un
influenced by any considerations derived from the 
previous state of the law, and not to Btart with 
inquiring how the law previously stood, and then, 
assuming that it  was probably intended to leave 
it  unaltered, to see if the words of the enactment 
will bear an interpretation in conformity with 
this view” : {Bank o f E ngland  v. Vagliano  
Brothers, 64 L. T . Rep. 353; (1891) A. G. 107, per 
Lord Herschell at p. 144; Robinson v. C anadian  
Pacific R a ilw ay  Company, 67 L . T. Rep. 505 ; 
(1892) A. C. 481; B ris to l Tramways Company v. 
F ia t  Motors L im ited , 103 L. T. Rep. 443; (1910) 
2 K . B. 831).

Now to apply this canon of construction to 
the statute. By sect. 56, sub-sect. 1, a loss is a 
partial loss unless it is a total loss “ as herein
after defined.” By sect. 56, sub-sect. 2, “ A total 
loss may be either an actual loss or a con
structive I obb.”  By sect. 57, sub-sect. 1, there 
is an actual total loss “ where the subject-matter 
insured is destroyed, or so damaged as to cease 
to be a thing of the kind insured, or where the 
assured is irretrievably deprived thereof.” I t  is 
not suggested in the present case that there was 
any actual total loss. By sect. 60 constructive 
total loss is defined. “ There is a constructive total 
loss where the subject-matter insured is reasonably 
abandoned, on account of its actual total loss 
appearing to be unavoidable.” What is the 
*' subject-matter insured ” in the present case P 
The policy says “ that the subject-matter of this 
policy . . . is . . . upon linseed valued
at 11,0001.” The linseed was not destroyed or 
damaged, nor was the assured irretrievably 
deprived of it, nor was it abandoned on account 
of its actual total loss appearing to be unavoid
able. I  agree with Bailhache, J. that there 
was not any constructive total loss as defined 
oy the Act, but as in my opinion that defini
tion is exhaustive, there was Dot any con
structive total loss. I t  was contended that 
the subject-matter of the insurance was not 
the linseed, but the venture, and that the loss of 
the venture constituted a constructive total loss 
?f the goods. But if “ the subject-matter 
insured ” was the venture, there was an actual 
total loss as defined by sect. 57, sub-sect. 1, 
because sect. 57, sect. 1, says: “ Where the 
subject-matter insured”—I  treat that as the 
venture—“ is destroyed or so damaged,” and so 
°n, “ there is an actual total loss.” By sect. 23 
nf the Act, “ A marine policy must specify ” 
{in te r a lia ) “ (2) The subject-matter insured and 
the risk insured against; (3) The voyage, or 
period of time, or both as the case may be, 
°overed by the insurance.” Many other sections 
° f  the Act might be referred to, including 
sect. 60, sub-sect. 2, as showing that where there 
is an insurance on goods (as in the present case) 
l he subject-matter mentioned in sect. 60, sub- 
SBct. 1, means, as I  hold that it  does mean, the

goods insured. I t  was urged that if this con
struction be right, the Act has altered the law 
on this point. This may be, but it  is the duty 
of the court to give effect to plain and unam
biguous language, notwithstanding that it  may 
have altered the previous law. >The statute has 
already been held to have altered the previous 
law, in favour of underwriters, in other respects: 
(see H a ll v. Hayman, sup .; P o lu rr ia n  Steamship 
Company v. Young, sup ).

I t  follows that on both points the appellants 
are entitled in my opinion to succeed. Thus far 
I  have dealt only with the steamship O rth ia .

The steamship St. Andrew  sailed from the 
River Plate with a cargo, mostly of wheat, for 
Hamburg, the property not having passed to 
the intended German buyers. On the 9th Aug. 
when approaching the Lizard, she was stopped 
and interrogated by a French cruiser. The 
cruiser signalled: “ For security, go into Port 
Liverpool” ; there was some error in the signal 
letters, as Port Liverpool is in Ganada; the 
cruiser was told of the error, and then signalled: 
“ Go into Falmouth, English Channel.” On 
arriving at Falmouth, if not before, the captain 
learnt ;of the war between this country and 
Germany, and thus knew that the further 
prosecution of the voyage to Hamburg had 
become impossible. He was then instructed, 
through the examining officer at Falmouth, by 
the chief naval transport officer at Devonport 
to proceed to Liverpool, where the cargo was 
discharged. These circumstances do not enable 
me (to draw any distinction between tbe two 
ships. The communication by the French cruiser 
was only a friendly act, a message for the ship’s 
own protection, “ for security,” as the cruiser’s 
captain said. That was not a hostile act, and 
was not an arrest, restraint, or detainment. On 
arrival of the ship at Falmouth, the voyage was 
no longer possible, and any instructions given by 
the transport officer did not affect that question. 
Liverpool was probably a much more convenient 
port of discharge than Falmouth.

The result is that the decision in the case of the 
steamship St. Andrew  must be the same as the 
steamship O rthia.

In  my judgment the appeal should be 
allowed.

B r a t , J.—In  this case the defendants appeal 
from the judgment of Bailhache, J., who held 
that the plaintiffs were entitled to recover the full 
amount payable by the defendants under two 
policies of insurance, one in respect of a parcel of 
linseed and a parcel of wheat on board the steam
ship St. Andrew, and another in respect of a 
parcel of linseed on board the steamship O rth ia , 
in each case as for a constructive total loss.

The facts were not in dispute and may be 
shortly stated thus : The plaintiffs are mer
chants in England and British subjects. They 
shipped in July 1914, on board the St. Andrew, 
a British ship, at two ports in South America, 
the parcel of linseed and the parcel of wheat 
under bills of lading dated the 3rd, 6th, and 
l l th  July for carriage to Hamburg. The linseed 
had been sold by tbe plaintiffs to German mer
chants, but the property naa not passed, and 
they intended to sell the wheat in Germany. In  
the same month, by bills of lading dated the 
1st July, they had shipped at a port in South 
America the second parcel of linseed on board the
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O rth ia, also a British ship, for carriage to 
Hamburg. This linseed had also been sold to 
German merchants, but the property had not 
passed. The parcels by the St. Andrew  and the 
parcel by the O rth ia  had been insured with the 
defendants by two separate policies, each dated 
the 31st July. The perils insured against 
included “ takings at sea, arrests, restraints, and 
detainments of all kings, princes, and people of 
what nation, condition, or quality soever/ and on 
payment of an extra premium the usual f.c. and 
s. clause was deleted. In  both cases they were 
free of particular average except in circumstances 
which did not arise, and the voyage was “ at and 
from port or ports in River Plate to Hamburg 
with leave to call for orders at Las Palmas and 
(or) St. Vincent and (or)” elsewhere. W ar was 
declared by the British Government against 
Germany on the 4t,h Aug., and on the 5th Aug. 
the proclamation forbidding commercial inter
course with the enemy was published. On the 
9th Aug., as the St. Andrew  was approaching the 
Lizard, she received a Bignal from a French 
cruiser to stop instantly. She stopped and the 
cruiser came alongside and signalled to her to go 
into Falmouth, English Channel, emphasising 
such signal. In  consequence of this she pro
ceeded to Falmouth, when the captain was 
informed that there was war between England 
and Germany, and received orders through the 
“ examining officer ” from the chief naval trans
port officer at Devonport to proceed to Liverpool. 
In  consequence of these orders she proceeded to 
Liverpool and there discharged the linseed and 
the wheat. But for the signals from the French 
cruiser the captain would have stopped at the 
next signal station and communicated with ms 
owners, but if the weather had been foggy he would 
have proceeded direct to Hamburg. On calling at 
Las Palmas on his way to the Lizard the captain 
had learnt that there was war between France and 
Germany, but not that there was war between 
England and Germany. As regards the O rth ia  
her' owners on the 3rd Aug. received a telegram 
from the Admiralty in these words: “ Admiralty 
suggests in the interests of the nation that your 
O rth ia  now bound for Hamburg with grain be 
directed to a British port. Any further informa
tion is available at Trade Branch, W ar Staff, 
Admiralty.” On the 5th Aug. the owners, having 
become aware of the declaration of war and the 
proclamation, sent a cable to bt\ Vincent, which 
the captain received on the 7th, directing the 
O rth ia  to proceed to Glasgow, and in consequence 
the O rth ia  proceeded to Glasgow and there dis
charged. The linseed in each case depreciated 
to the extent of some 25 _ par cent. Due 
notice of abandonment was given to the defen
dants in each case, but was declined. The 
action was tried before Bailbache, J. with
out a jury, with the result I  have already 
mentioned.

The points raised by the defendants on the 
appeal were these: (1) That a declaration of war 
by the British Government with its consequence, 
namely, that the further prosecution of the 
voyage became illegal, was not a restraint of 
princes. (2) That a restraint by the British 
Government, the owners of the goods and the 
ships being British subjects and the underwriters 
also, must be taken to be excepted from the perils 
insured against. (3) That the restraint, if any,

was not the proximate cause of the I obs. (4) That 
there was no constructive total I osb .

The first point seems to me to be a very 
important and very difficult point. I t  may be 
divided into two heads : (a) That there was
no political or executive act, and that it  was 
merely the bringing into operation of the ordinary 
law. (b) That a restraint of princes must be by 
force, and there was no force. As to (a) the 
tenth rule in the schedule to the Marine 
Insurance Act is this : “ The term ‘ arrests, &c.,
of kings, princes, and people ’ refers to political 
or executive acts, and does not include a loss 
caused by riot or by ordinary judicial process.
A  clear distinction is thus drawn between 
restraints caused by political or executive 
acts and a restraint caused by ordinary judicial 
process. Which is this? The restraint here 
is caused and brought into operation by 
the declaration of wav. I  think it is clear 
that a declaration of war is an act of State, 
a political act. In  Esposito v. Bowden {sup.) 
Willes, J. said: “ The force of a declaration of 
war is equal to that of an Act of Parliament 
prohibiting intercourse with the enemy except by 
the Queen’s licence. As an act of State, done by 
virtue of the prerogative exclusively belonging to 
the Crown, such a declaration carries with it  all 
the force of law.” I t  is not true, in my opinion, 
to say that the restraint which forbids intercourse 
with the enemy is “ ordinary judicial process.
I t  is to be observed that the tenth rule does not 
use the words “ ordinary law.” I t  speaks of 
“ ordinary judicial process,” meaning the act ot 
an ordinary court of justice in relation to the 
goods. This is in accordance with and is no doubt 
based on the judgment in F in lay  v. Liverpool and 
Great Western Steamship Company {sup.). There 
is no ordinary judicial process here, or any pro
cess, nor could there be except in the event of the 
ship being brought into port by a British cruiser 
and the goods condemned in a Prize Court. But 
even then I  do not think the powers of a Prize 
Court could be said to be “ ordinary judicial 
process.” The restraint which forbids inter
course with the enemy is neither judicial process 
nor ordinary judicial process. Ordinary judicial 
process and ordinary law involve no fortuitous 
act or event. A  declaration of war does. I t  is 
not an ordinary event. I t  is exceptional and 
fortuitous. There is a violent departure from the 
ordinary course of events. I t  was asked what if 
there be no declaration of war, but a state of war 
without a declaration ? There is still a political 
act. A  state of war cannot exist without the act 
of the State either in commencing hostilities or 
in using the naval or military forces to resist^acts 
of violence committed by the enemy. The above 
reasoning, however, only gets rid of the exception. 
I t  remains to be considered whether there is a 
restraint. I  do not think there is to be found any
where an exhaustive definition of this word 
though there are cases where certain acts have 
been decided to constitute a restraint, and other 
cases where acts have been held not to constitute 
a restraint. The word “ restraint ” appears in 
charter-parties and bills of lading as well as in 
policies of marine insurance, and it has been held 
to have the same meaning in all these documents. 
The decided cases are, of course, a help in arriving 
at the meaning of this word, but there is nothing 
in them to prevent one giving the ordinary mean-
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ing to this word. Now “ restraint” is a word 
more properly applicable to persons than to goods. 
Lord Bramwell so held in giving the considered 
judgment of the court in Rodoeanachi v. E ll io t t  
(sup), where he said: “ And as a verbal matter 
we may observe that ‘ restraint ’ is a word more 
properly applicable to persons than to goods, so 
that a restraint of goods means a restraint of 
those having the custody of goods.” The word 
is used in the same way every day in these courts. 
An injunction is granted “ restraining” the 
defendant from doing certain acts. This is of 
some importance because the effect of the declara
tion of war is to restrain persons, in this case the 
owners of the ships and the owners of the goods 
from prosecuting the voyage to Hamburg. I t  
restrains and destroys the adventure. And it is 
a restraint of princes because it is a restraint 
imposed by or consequent upon an act of State. 
Restraint does not necessarily involve any actual 
seizure, nor actual physical force. This is clearly 
decided in charter-party and bills of lading cases. 
In  Arnould on Marine Insurance, 9th edit, 
sect. 832, it  is said: “ A ‘ restraint ’ does not 
necessarily involve the use of actual physical 
force. An authoritative prohibition on the part 
of the governing power is sufficient.” Reference 
is made to M ille r  v. Law  Accident Insurance  
Company (sup.), which I  shall deal with presently. 
The charter-party cases are O eiptl v. S m ith  (sup.) 
and Nobel’s Explosives v. Jenkins (1896) 2 Q. B. 
326) In  the latter case we find this passage: 
“ I t  was said that the fear of seizure, however 
''veil founded, is not a restraint, and that some
thing in the nature of a seizure was necessary. 
But this argument is disposed of by the cases of 
Geipel v. S m ith  (sup.) and Rodoeanachi v. E ll io t t  
(sup.). I  will deal with this further when I  come 
to (b). I t  is to be observed further that the ordinary 
Lloyd’s policy now contains, and has for some 
Jears contained, what is called the “ f.c. and s. 
clause,” which uses the words “ and all conse
quences of hostilities or warlike operations 
whether before or after declaration of war.” This 
affords some indication that but for these perils 
being excepted fcy this clause they would fall 
within the perils insured against. I  do not place 
■Much reliance on this, but so far as it goes it 
throws some light not only on the words “ restraint 
° f  princes,” but on the very general and com
prehensive words which foliow. These general 
Words are not without importance: (see the judg
ment of Mathew, L  J. in M ille r  v. Law  Accident 
■Insurance Company, sup.). The defendants 
strongly relied on the fact that no such case as 
be present could be found in any of the decided 

cases. That is true, but on the other hand there 
18 n°  suggestion to be found in the text books that 
euch a case is not covered by the words “ restraint 

princes,” and the definition of those words in 
he tenth rule in the schedule to the Marine 
Qsurance Act does not exclude it unless it falls 
ithin the words “ ordinary judicial process,” 
hich, in the opinion I  have already expressed, 
°  not include it. I t  is not unfair to look at it 

the view of the ordinary business man, 
bether the owner of goods or the underwriter, 
ho would say that the owner of the goods was 

«strained from prosecuting this voyage by the 
Peration of the ordinary law ? The owner of 

goods would say: “ What did I  pay the extra 
P emium for P Was it not that I  might be 

Vox,. X I 11., N. S.

insured against all the perils excepted by the 
clause which I  stipulated should be deleted P I  
anticipated a declaration of war and hostilities, 
and I  wanted to be protected against the conse
quences of hostilities, and this is one of the 
consequences, so I  had the f.c. and s. clause 
struck out.” I t  is the absence of authority alone 
that makes me hesitate, but that in my opinion is 
not sufficient reason to justify me in refusing to 
construe the words “ restraint of princes ” in 
their ordinary signification, and so read I  cannot 
hold that the restraint put upon the plaintiffs 
which prevented them from prosecuting the 
voyage is other than a restraint of princes.

I  must, however, deal with the other conten
tions. I  come, therefore to noint (b), that a 
restraint of princes must be a restraint by force. 
I  have already dealt partly with this point. Much 
reliance was placed on what was said by Martin, 
B. in F in la y  v. Liverpool and Great Western 
Steamship Company (sup.). A t most that was a. 
dictum, and I  think it is disposed of by what 
Mathew, L.J. said in M ille r  v. Law  Accident 
Insurance Company (sup.) in his considered judg
ment. He said : “ The words, it was contended, 
implied the use of direct force, and none had been 
employed. The case of F in la y  v. Liverpool and 
Great Western Steamship Company (sup.), upon 
which reliance was placed by the defendants’ 
counsel, affords no ground for this position, and 
no other satisfactory authority was referred to.” 
Probably it may be necessary that the restraint 
should be capable of being enforced by forc6 if 
necessary, but that consideration is fulfilled here, 
because if the owner or master had persisted in 
prosecuting the voyage, not only could the ship 
and goods have been confiscated, but the owner 
or master could have been prosecuted and sent to 
prison. In  my opinion the proposition contended 
for by the defendants that restraint must be by 
force—that is to say, by direct force—is not 
established. I t  would certainly lead to a curious 
result here, because if the master had not sub
mitted, but insisted upon the prosecution of the 
voyage, and the goods had been confiscated, the 
defendants could have contended, and in my 
opinion rightly contended, that the loss was 
caused by the illegal act of the master or owner. 
As regards the facts on this point, I  think in the 
case of the 8t. Andrew  there was some force. I  
I  think it is to be inferred from the evidence that 
if the captain had not submitted to the orders of 
the French cruiser and the naval transport officer 
actual force would have been exercised. In  the 
case of the O rth ia, I  do not think it can be said 
that any actual force was exercised, because the 
owners submitted, as they were bound to submit, 
to the law brought into operation by the declara
tion of war, but as I  have expressed the opinion 
that force is not necessary, I  draw no distinction 
between the two cases. I  see nothing in this con
tention to make me alter my opinion that there 
was a restraint of princes.

I  come now to the second point, that a restraint 
by the British Government is excepted. The words 
of the policy are “ of all kings, princes, and people 
of what nation, condition, or quality soever.’’ Why 
are these words to be limited P I f  the particular 
insurance is against the public policy of this 
country it is illegal and therefore not enforceable, 
not because there is a limitation to the words, but 
because it is illegal. There is very little, if  any,

S
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authority upon the point. W hat there is seems to 
me to be against the defendants’ contention, but 
this point and the authorities on it are so clearly 
examined and dealt with by Bailhache, J. that it 
is sufficient for me to say that I  agree entirely 
with his decision upon the point and the reasons
he gives. , . ,

The next point is that if there was a restraint 
it  was not the proximate cause of the loss. No 
doubt the plaintiffs have to show that it was the 
proximate cause. In  support of their contention 
the defendants relied on a line of cases of which 
Hadkinson v. Robinson (sup.) is a type. In  that 
case Lord Alvanley, C.J. said: “ But it  has 
appeared to me that where underwriters have 
insured against capture and restraint of princes 
and the captain learning that if he enters the 
port of destination the vessel will be lost by con
fiscation avoids that port, whereby the object ot 
the voyage is defeated, such circumstances do not 
amount to a peril operating to the total destruc
tion of the thiDg insured. . . • The plaintiffs
therefore cannot recover unless the articles be 
totally lost by a peril within the policy, and such 
peril must, as I  think, act directly and not 
collaterally upon the thing insured. I  think 
this and the other cases are clearly distinguish
able. The existence of a blockade does not make 
the continuation of a voyage illegal. The blockade 
may not be in force when the vessel arrives at the 
port, or it may be so ineffective as not to prevent 
a prudent captain from trying to enter the port. 
He is not breaking any law of his country m 
running the blockade. Here the restraint acted 
directly upon the owner the moment war had been 
declared. From that moment it  was illegal tor 
him to prosecute the voyage at all. I t  acted 
directly and not collaterally. I  think the defen
dants’ contention on this point also fails.

I  will now deal with the last question, whether, 
if there be a loss from the perils insured against, 
there is a constructive total loss. This question 
divides itself into two: (a) Whether there would 
be a constructive totaL loss according to the law 
prevailing before the passing of the 
Insurance Act 1906; (b) whether that law has been 
altered by that Act. The answer to the first 
seems to me to be quite clear. When war was 
declared it  became illegal both for the cargo owner 
and the shipowner to prosecute thevoyage to 
Hamburg. The arrival of the goods at Hamburg 
was postponed for a considerable and indefinite 
time. I t  was not a mere temporary retardation ot 
the voyage. In  my opinion the authorities up to 
the passing of the Marine Insurance Act show 
that in that case if due notice of abandonment 
be given the loss of the voyage constitutes a con
structive total loss of the goods. I t  is unnecessary 
to refer to many of the authorities. In  Barker v. 
Blakes (sup.) Lord Ellenborough laid down the 
law thus : “ In  order to entitle himBelf to recover 
as for a total loss the plaintiff must establish two 
th ings-F irst, that a loss of the voyage (the 
only description of loss which can be contended 
for in this case as the goods themselves have been 
ordered to be restored and are capable of being 
so) was occasioned by the detention in question.

And thinking, as we do, that the impossi
bility of prosecuting the voyage to the place of 
destination, which arose during and m conse
quence of the prolonged detention of the ship 
and cargo, may be properly considered as a loss

of the voyage; and such loss of voyage, upon 
received principles of insurance law, is a total loss 
of the goods which were to have been transported 
in the course of such voyage; provided such loss 
had been followed by a sufficiently prompt and 
immediate notice of abandonment. In  Anderson 
v. W allis  (2 M. & S. 240) Lord Ellenborough said :
« l n like manner a total loss of cargo may be 
effected not merely by the destruction of that 
cargo, but by a total permanent incapacity ot the 
ship to perform the voyage. That is a destruction 
of the contemplated voyage.” In  Rodocanachi v. 
E ll io t t  (reported in the court below) (sup.) Grove, d. 
says - “ What greater loss can an assured sustain 
than’ the detention of the thing insured for a 
considerable and indefinite time by a hostile 
power P ” And in the Exchequer Chamber Lord 
Bramwell, then Bramwell, B., in a considered 
-judgment of the court of five judges, says : I t  is 
well established that there may be a loss of the 
goods by a loss of the voyage in which the goods 
are being transported, if it  amounts, to use the 
words of Lord Ellenborough, to a destruction ot 
the contemplated adventure.” In  that case it 
appeared that the goods did ultimately and within 
six months arrive at their destination, and the 
purchaser accepted them and gave the I “ '1 °°°*  
tract price, but it was held nevertheless that there 
had been a constructive total loss, and the plaintiff 
recovered on the footing that the loss was 15,0Wt., 
the amount at which the goods were valued m the 
policy, although the price Paid hy *he purchaser 
at their destination was under 10.000L In  Arnould 
on Marine Insurance, in the 1907 edition, afte 
stating the law as laid down by Lord Ellenborough 
(see art. 1142), the author, in art. 1151, says: bo 
far the law may be considered as established.
I t  appears therefore from the authorities I  have 
quoted that according to the law merchant 
prevailing before the Act of 1906 if there was a 
loss the loss was a constructive total loss.

I  now come to the consideration of the second 
question (6). Has that law been altered ? Sect. 91, 
sub-sect. 2, of the Act provides that the rules ot 
the common law, including the law merchant, save 
in so far as they are inconsistent with the express 
provisions of that Act, should continue to apply 
to contracts of marine insurance. Are the « P 3"68® 
provisions of the Act inconsistent with the law 
merchant so established? I t  seems almost 
impossible to suppose that it  could have bee 
intended to alter the law merchant on such a vital 
point of marine insurance when that law had bee 
established for over a hundred years, btill we 
have to look at the Act, and if there be an express 
provision in clear and unambiguous terms ahenng 
that law effect must be given to it, but it  mus 
be an express provision which is inconsistent w 
the law merchant. Sect. 56, sub-sect. 1, Pr0TV 
that: “ Any loss other than a total loss as her 
inafter defined is a partial loss ” ; and sub-sect. • 
“ A  total loss may be either an actual total 1°®8 
a constructive total loss.” Then sect. 6 0  define 
what is to be considered a constructive total i > 
and it must, I  think, be taken as g iv in g *11
exhaustive definition of a c o n s tru c t iv e  total loss. 
I f  the present case does not fall within 
definition I  think it must be taken that the 1 
has been a lte re d . The words « lied “  T  t  
plaintiffs are in sub-sect. 1 of sect. 60; Subj  ̂
to any express provision in the policy there 
constructive total loss where the subject-mat
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insured is reasonably abandoned on account of its 
actual total loss appearing to be unavoidable.” 
That makes it necessary to see what is the 
“ subject-matter ” and what is an “ actual total 
I o b s . ”  Actual total loss is defined in sect. 57, 
sub-sect. 1: “ Where the subject-matter insured 
is destroyed or so damaged as to cease to 
be a thing of the kind insured, or where 
the assured is irretrievably deprived thereof, 
there is an actual total loss.” Having regard 
to the words in sect. 56, sub-sect. 1, “ total loss as 
hereinafter defined,” I  think this must also be 
treated as an exhaustive definition. This brings 
us again to the consideration of the words 
“ subject-matter insured.” Now there is no 
express provision in the Act defining “ subject- 
matter.” I t  is referred to in many sections of the 
Act. Sect. 26 is, perhaps, the most important 
section to be considered, but that certainly con
tains no definition, and it contains no express 
provision inconsistent with the law as laid down 
by Lord Ellenborough, that a loss of the voyage 
upon received principles of law is considered as a 
total loss of the goods which were to have been 
transported in the course of such voyage, or, as 
Lord Bramwell put it, a destruction of the con
templated adventure. The subject-matter insured 
according to sect. 5 may be an adventure or
property. I t  is not true that in a policy of this 
kind the goods only are insured. Their safe 
transportation to and arrival at the port of 
destination is also insured. I t  was argued that in 
this policy the subject-matter was stated to be 
goods. That is the common form, and apparently 
was the form of the policy in Rodocanachi v. 
E ll io t t  (sup.), and yet it  was held that it  was an 
insurance of the venture. The word “ subject- 
matter ” occurs in many sections of the Act. I t  
may be that in some the word is used as repre
senting the property ; but if  it  was intended in 
sect. 57 that subject-matter should mean pro
perty, and property only, why was not that word 
Used ? Two cases were referred to where the 
°purt held that the law was altered by the Act, 
R a il v. H aym an (sup ) and P o lu rria n  Steamship 
Gompany v. Young (sup. ) ; but in both those cases 
fhe court relied on an express provision in the 
Act which they held to be clear and unam
biguous. On the whole, after a careful considera
tion of the Act, I  cannot come to the conclusion 
that there is any express provision inconsistent 
^ith the law on this point as it existed before the 
Act. I  have dealt with this point by ascertaining 
first what was the law before the Act, but I  
should have arrived at the same conclusion if I  
Uad considered the construction of the Act first, 
the subject-matter, in my opinion, in this policy 
was not the goods only, but the whole venture, 
aUd the whole venture was destroyed. In  my 
upmion, therefore, all the defendants’ contentions 
uil and the appeal must be dismissed.

Appeal dismissed.
Solicitors for the defendants, Waltons and Go.

. Solicitors for the plaintiffs, P ritcha rd  and Sons, 
0r Andrew M . Jackson and Co., Hull.

June 11, 14, and 15, 1915.
(Before Sw in f e n  E ad y , P h il l im o r k  and 

B a n ke s , L.JJ.)
D uncan  F o x  an d  C o . v . Sc h r e m p ft  an d  

B o n k e , (a)

a p p e a l  from  th e  k in g ’s bench  d iv is io n .
T rad ing w ith  the enemy— G.i.f. contract— Buyers 

and sellers ca rry ing  on business in  E ng land— 
Tender o f documents after outbreak o f w a r— 
Goods to deliver at Ham burg— Seller not 
entitled to force acceptance o f documents involv
ing  trad ing  w ith  the enemy.

The claimants, who were Eng lish merchants o f 
Liverpool, in  M ay  1914 sold certain C h ilian  
honey to the respondents, who were also English 
merchants at L iverpool, to be shipped on a 
German-owned steamer and delivered a t Ham
burg, terms c.i.f. cash in  L iverpool against 
documents. The honey was shipped on the 
28th June and the shipment was declared on the 
28th J u ly ;  but the ship was interned at a 
neutra l po rt shortly a fte r the outbreak o f war. 

On the 4th Aug. w ar was declared w ith  Germany, 
and on the 5 th Aug. a proclam ation was issued 
proh ib iting  trad ing  w ith  the enemy, and on the 
same day the shipp ing documents were tendered. 
The respondents having refused payment on the 
documents :

Held, that the buyers were ju s tified  in  refusing the 
tender o f the documents on the ground that the 
delivery o f the documents, inc lud ing  the b i l l  o f 
lading, which was the document o f t it le  to the 
goods, and the paym ent o f the price by the 
buyers, would have been a carry ing  out o f the 
contract, and a dealing w ith  goods constituting a 
trad ing  therein forb idden by the proclamation, 
and tha t the contract o f sale had become dis
solved by the war, because it? fu r th e r  performance 
by either p a rty  would involve illega l acts. 

Decision o f A tk in , J. (12 Asp. M ar. Law  Cas. 591; 
112 L . T. Rep. 298; (1915) 1 K . B . 365) affirmed.

A pp e a l  by the claimants, the sellers, from a 
decision of Atkin, J. on a special case stated by 
arbitrators.

The special case was as follows:—
Differences having  arisen between Duncan F o x  and 

Co. (hereinafter re ferred to  as the cla im ants), who are an 
E ng lish  firm  o f general merchants c a m  ing on business a t 
N o. 31, James-Btreet, L iverpoo l, and Schrem pft and Bonke 
(here ina fte r re ferred to  as the  respondents), who are an 
E ng lish  firm  o f merchants ca rry ing  on business a t the 
O ld H a ll, O ld H a ll-s tree t, L iverpoo l, as to  the l ia b il i ty  
o f the  respondents in  respeot o f a c la im  made 
against them  by the c la im ants under a con trac t o f sale, 
dated the  11th M ay 1914, Buch differences were re ferred 
to  tw o  o f us— namely, F rede rick  Pyem ont Pyem ont and 
A r th u r  E dw ard  P attinson— as a rb itra to rs  appointed by  
the  c la im ants and respondents, respective ly, on o r before 
the 2 lB t Aug. 1914, under clause 20 o f the Conditions 
o f Sale o f the L ive rpoo l General B rokers ’ Association 
L im ite d , w h ich  said clause is  incorporated in  the  said 
c o n tra o t; and we, the  said F rede rick  Pyem ont Pyemon 
and A r th u r  E dw ard  P attinson, on o r before the  saiu 
21st Aug. 1914, under the powers conferred upon ns by 
the  said danse, called in  the  other o f us— namely, 
Edmond Gladstone B ro w n b ill, a member o f the  said 
association— as th ird  a rb itra to r.

2. By contraot o f sale contained in  tw o  le tte rs , both 
dated the  11th M ay 1914, the  c la im ants sold to  the 
respondents, th rough  Messrs. H a le  and Paterson,

(a) Reportedly W . 0. Sandford, Esq., Barrister-at-Law.
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brokers, no ting fo r bo th  parties in te r  a lia ,  “  about 300 
barre ls June and (o r) Ju ly  shipm ent C h ilian  honey per 
steamer and (o r) steamers d ire c t o r ind ireo t, w ith  or 
w ith o u t transh ipm ent, a t 20«. 6d. per hundredweight, 
oost fre ig h t and insurance (f.p.a ) to  H am burg , delivered 
weights, ta re , 12 per cent., no d ra ft . . . P ay
m ent ne t cash in  L ive rpoo l in  exchange fo r shipping 
documents on p res fn ta tion  o f same and sellers to  give 
buyers po licy  o r po licies o f insurance covering 2 per 
oent. over the net invoice am ount.”

3. On o r about the 28 th  June 1915 the claim ants 
shipped on board the  German steamship Menes a t Penco 
300 barrels o f honey, and they received a b i l l  o f lad ing 
dated the 28 th June 1914 fo r carriage of the  said goods 
by the said steamship from  Penco to  H am burg , there to  
be delivered to  the c la im ants o r th e ir  assigns. B y  
a rt. 16 o f the conditions indorsed on the said b i l l  o f 
lad ing  i t  is  provided th a t i f  the  en tering o f any p o rt 
should be considered unsafe by  reason o f w ar the 
m aster waB to  have an op tion  o f land ing the goods a t 
any p o rt more o r less near to  the p o rt o f destination a t 
the  shipper’s r is k  and expense. B y  a rt. 24 a ll questions 
a ris ing  under the b i l l  o f lad ing  were to  be governed by 
the  law  o f the German E m pire  and to  be decided in  
H am burg . The said b i l l  o f lad ing  is hereto annexed and 
marked B.

4. On the 28th J u ly  1914 the said H ale  and Paterson 
sent to  the  respondents a w r itte n  notice w hioh, o m ittin g  
fo rm a l parts, was as fo llow s : “  U nder date the 27 th ins t. 
and Bubjeot to  correct transm ission and tra ns la tion  of 
cable advice sellers declare shipm ent o f 300 barrels 
honey per Menes (s.) in  hom pletion o f con trao t dated the  
11th M ay 1 9 l4 , w hich k in d ly  note.”  The said notice 
was received by the respondents on the 28 th Ju ly  1914, 
o r the day fo llow ing .

5. On the  evening o f the  4 th  Aug. 1914 w a r was 
declared by G reat B r ita in  on Germany. On the 5 th  Aug. 
1914 a R oyal P roclam ation re la ting  to  tra d in g  w ith  the 
enemy was issued. B y the said proclam ation a ll persons 
resident, ca rry ing  on business, or being in  the B r it is h  
dominions were warned no t to  supply to  o r obta in 
from  the  German E m pire  any goods, wares, o r merchan
dise, or to  supply to  or to  ob ta in  the Bame from  any 
person resident, ca rry ing  on business, or being therein, 
nor to  Bupply to  o r ob ta in  from  any person any goods, 
wares, merchandise, fo r, o r by  w ay of transm ission to  
o r from  the said empire, o r to  or from  any person res i
dent, oa rry ing  on business, or being therein, nor to  trade 
in  o r oa rry  any goods, wares, o r merchandise destined 
fo r  o r coming from  the  said empire, o r fo r  o r from  any 
person resident oa rry ing  on business or being the re in  
on pa in o f penalties.

6. On the same date (5 th  Aug.) the said H a lp  and 
PaterBon received from  the  cla im ants a provis iona l 
invoice fo r the Baid goods, and on the same day the said 
H ale  and Paterson sent the said p rov is iona l invoice to  
the  respondents, w ith  a  covering le tte r of th a t date, 
w hioh stated th a t tbe shipp ing documents fo r the parcel 
were ready and awaited the disposal o f the  respondents 
on tbe  term s of said con tract. The said le tte r and 
invoice were received b y  the respondents. N o other 
tender o f documents was made tha n  is contained in  the 
Baid le tte r. N o question has been ra ised as to  the 
suffioienoy o f the  fo rm  o f tender. W e find  as a 
fa c t th a t the respondents waived the necessity o f aDy 
fu r th e r o r o ther tender.

7. The documents thus tendered included the said 
b i l l  o f lad ing  and a po licy  o f insurance on the  said 
goods. N o question has been raised w ith  regard to any 
of the doouments exoept the  said b i l l  o f lad ing, and the 
respondents agree th a t the o the r documents are in  
order.

8. The respondents refused to  accept the  doouments. 
On the 7 th  A ug. 1914 the respondents stated on the 
telephone to  the  said H a le  and Paterson th a t they 
could no t take  up the doouments as there was no va lid  
b i l l  o f lad ing , and on the same day they w rote  a le tte r

to  the said H ale  and Paterson confirm ing the said s ta te 
ment. The said steamship Menes had no t a rrived  a t 
H am burg  a t the date o f the said tender o f documents.

9. The cla im ants m a in ta in  th a t the doouments 
tendered were in  order and cla im  paym ent. The 
respondents m a in ta in  th a t in  the  circum stances here in
before stated the said b i l l  o f lad ing  was no t va lid , and 
the y  also dispute th e ir  l ia b i l i ty  to  pay against the 
documents so tendered on the ground th a t paym ent is 
no t due u n til a fte r the said goods sha ll have a rrived  and 
been weighed.

10. W e have been asked by the parties to  sta te  our 
award in  the fo rm  of a special case fo r the  opin ion o f 
the  court.

11. Xu add ition  to  the foregoing facts  we find  th a t the 
said b i l l  o f lad in g  was reoeived by the  c la im ants as 
agents fo r  the respondents, and th a t the p roperty  in  the 
said goods passed to  the respondents a t shipm ent. I f  
we had no t so found we should have been prepared to  
find  th a t the p roperty  passed to  the respondents on 
reoeipt by them  o f the said p rov is iona l invoice.

12. W e find  also th a t the  expression “  delivered 
weights ”  contained in  the said con trao t has a w e ll- 
known meaning in  the trade in  reference to  con tracts  
such as th is , th a t i t  re fers to  the  ad justm ent o f the 
price and no t to  the tim e  of paym ent, and th a t i f  on 
weighing the goods a t the p o rt o f land ing i t  be found 
th a t the invoice o f the goods is incorrect, an ad justm ent 
o f the purchase money is  made i f  i t  has been already 
paid, and th a t thiB effect is to  be given to  the words 
“  de livers 1 w e ig h ts ”  in  the  contraot.

13. W e find  also tha t, by  the custom of the  trade, 
in te res t is  payable a t the ra te  o f 5 per cent, per annum 
on the purchase prioe from  the  date o f tender o f docu
ments u n t i l  payment.

14. The fo llow in g  are the questions fo r the  op in ion o f
the  o o u r t : (a) W he the r in  the circumstances here in
before stated the tender o f the said b il l o f lad ing  (w ith  
the  o ther doouments) was a good tender o f documents 
under the said oontract, and i f  the  cou rt should answer 
th is  question in  the a ff irm a tiv e ; (6 ) W he the r the
cla im ants were en titled  to  paym ent on tender o f the 
documents.

Atkin, J. held that the buyers were justified in 
refusing the tender of the documents on the 
ground that if they accepted them they would be 
offending against the provisions of the proclama
tion of the 5th Aug., inasmuch as it would involve 
trading with the enemy.

The claimants appealed.
M aurice H i l l ,  K.O. and B arring ton  Ward, for 

the claimants.— A seller under a c.i.f. contract has 
(l) to ship at the port of shipment goods of the 
description contained in the contract; (2) to 
produce a contract of affreightment under which 
the goods will be delivered at the destination 
contemplated by the contract; (3) to arrange for 
an insurance upon the terms current in the trade 
which will be available for the benefit of the 
buyer; (4) to make out an invoice in the proper 
form ; and (5) to tender these documents to the
buyer so that he may know what freight he has
to pay, and obtain delivery of the goods, if they 
arrive, or recover for their loss if they are lost on 
the voyage:

B id d e ll B rothers  v . E. Clemens H ors t Company, 
12 Asp. M a r. Law  Caa. 1 ; 105 L .  T . Rep. 563; 
(1911) 1 K . B ., per H a m ilto n , J.

Here the claimants have complied with all these 
conditions. The position at the date of the 
making of the contract has alone to be regarded, 
for the seller cannot warrant that the goods 
shipped will reach the port of delivery, or that
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the contract of affreightment will continue valid 
until the cargo has reached port. When the 
goods are once put on board, the property and 
the risk pass to the buyer, and when the war broke 
out the property and the risk bjd passed. There 
is no illegality in carrying out the contract, and 
the enemy is unaffected by the contract. W hat 
is forbidden is engaging in trade with the enemy, 
but one British merchant is not forbidden to sell 
to another. The mere substitution of one British 
subject for another as the owner of goods is not 
trading with the enemy, nor was it any concern 
of the seller what the buyer would do with the 
goods, the seller’s duty being merely to hand over 
the documents to the buyer. The tender of the 
bill of lading was good, even if it  gave no remedy 
to the buyer. A ll the buyer got was a cause of 
action; and he can sue on the policy of insurance. 
They referred to

A rnh o ld  K arberg and  Qo. v . B ly the , Green, 
Jou rda in , and Co., 13 Asp. M ir .  La w  Cas. 94 ; 
113 L . T . Rep. 185 ; (1915) 2 K . B . 379 ;

Groom L im ite d  v. Barber, 12 Asp. M ar. La w  Cas. 
594; 112 L .  T . Rep. 301 ; (1915) 1 K . B . 316 ;

O lym p ia  O il and Cake Company L im ite d  v. Produce 
Brokers Company L im ite d , 13 Asp. M ar. Law  
Cas. 71; 112 L , T . Rep. 744 ; (1915) 1 K . B . 
233 ;

Tregelles v . Sewell, 7 H . &  N . 574 ;
Tamvaco v. Lucas, 6 L . T . Rep. 6 9 7 ; 1 B . & S. 

185;
O rien t Company  v. Brekke, 108 L . T . Rep. 507 ; 

(1913) 1 K .  B . 531 ; 18 Com. Cas. 101.
Ire la n d  v . Livingstone, 27 L . T . Rep. 79 ; L . Rep. 5 

H . L .  406 ;
Lecky and Co. L im ite d  v. O gilvy , G illanders, and  

Co., 3 Com. Cas. 329 ;
La ndau cr and Co. v. Craven and Speeding Brotherc, 

17 Com. Cas. 193 ;
S anday and Co. v. B r it is h  and Foreign M a rine  

Insurance Company, ante, p. 116; 113 L . T . Rep. 
4 0 7 ; (1915) 2 K . B . 781;

The Hoop, 5 C. Rob. 196 ;
Esposito v. Bowden, 24 L . J . 210, Q. B . ;
P orte r v. Freudenburg, 112 L . T . Rep. 313 ; (1915) 

1 K . B . 867.

Greer, K.O. and Greaves L o rd  for the respon
dents.—First, the contract of sale was dissolved, 
for further performance would have involved 
illegality under the proclamation and at common 
law. Secondly, even if it is assumed that the con
tract of sale is still binding, the sellers cannot 
complain, for they cannot tender an effective 
contract of carriage to which we are entitled. 
They have given us no effective rights by which 
'je can compel the ship to go to its destination.

reason of the proclamation it became illegal 
to do the acts remaining to be done under the 
contract. The contract of affreightment is no 
longer alive, and any loss must lie where it falls.

the contract of sale the buyers got nothing, 
lor there were shill acts to be done which would 
Probably involve trading with the enemy. The 
object of the proclamation was to prevent goods 
getting into Germany. I t  is immaterial whether 
ihe completion of the contract between sellers 
?Jid buyers is of advantage to the enemy ; what is 
forbidden is the passing of the property in goods 
destined for the enemy. Even if the sale is good, 
'j,e were not tendered a good document, and the 
decision of Scrutton, J. in A rnho ld  Karberg and

[Ct . of App.

Co. v. Blythe, Green, Jourda in , and Co. (sup.) was 
right.

B arring ton  W ard  in reply.
June 15.—Sw in f b n  E ady , L.J.—This is an 

appeal from a judgment of Atkin, J. upon a 
special case stated by arbitrators.

Messrs. Duncan Fox and Co. are referred to as 
the claimants; they were the sellers under the 
contract in question, and Messrs. Schrempft and 
Bonke were the buyers. Both firms consist of 
British subjects.

The contract upon which the disputes have 
arisen was dated the 11th May 1914, and made at 
Liverpool through brokers acting for the parties, 
whereby the sellers sold and Ihe purchasers 
purchased “ about 300 barrels May shipment ” 
— we have nothing to do with that— “ about 300 
barrels June and (or) July shipment New Crop 
Chillian Honey per steamer and (or) steamers 
direct or indirect, with or without transhipment, 
at 20s. 6d. per cwt. cost freight and insurance 
f.p.a. to Hamburg, delivered weights, tare 12 per 
cent,, no draft. Cost of landing and weighing to 
be borne by buyers.” Then there is a provision 
with regard to the quality: “ Payment net cash 
in Liverpool in exchange for shipping documents 
on presentation of same, and sellers to give buyers 
policy or policies of insurance covering 2 per 
cent, over the net invoice amount. Force mojeure 
clause.” Then there is this provision : “ A ll dis
putes on this contract to be settled by arbitra
tion in Liverpool per the rules of the Liverpool 
General Brokers’ Association Limited.”

The goods in question were shipped on the 
West Coast, Chili, by a ship called the Menes, of 
the Cosmos Line, which was a German line of 
steamers, under a bill of lading which is set out in 
the special case. I t  was a shipment of these goods 
to Hamburg, freight was payable on the weight 
delivered, and the charges for weighing were to 
b8 paid by the consignees. The bill of lading 
provided for the freight being paid immediately 
on arrival of the steamer, without any allowance 
of credit or discount, in Hamburg at the quoted 
highest rate of exchange for sight bills on 
London on the day of ship’s entry at custom 
house. Then the bill of lading provided in the 
last condition: I t  is mutually agreed that all 
questions arising under this bill of lading are to 
be governed by the law of the German Empire 
and to be decided in Hamburg.” I t  is under 
that bill of lading that the honey in question was 
shipped on the good ship Menes, of the Cosmos 
Line. •

On the 28th July the sellers gave notice 
to the buyers of appropriation of this con
signment to meet this contract. On the 
4th Aug. 1914 war was declared between 
Great Britain and Germany. On the 5th Aug. 
there was a communication that the shipping 
documents had arrived in this country, and were 
at the disposal of the buyers in exchange for the 
cash. That communication was received by 
letter by the buyers on the 5th Aug. They 
considered the matter until the 7th, and on the 
7th they raised an objection, and declined to pro
ceed further with the contract, and declined to 
pay against the delivery of the shipping documents. 
Both on the 5th and 7th Aug., for anything that 
we know, the ship was in some position in the 
South Atlantic. We were told that ultimately

D u n c a n  F ox  a n d  Co. v . Sc h r e m p f t  a n d  B o n k e .
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she arrived at La3 Palmas, a neutral port, and 
put in there as a port of refuge, and that she is 
there still, but as regards the position at the 
material date, whether it  was the 5th or 7th Aug., 
so far as there is any information before us, this 
German ship was on the high seas somewhere 
between the port of loading, the port from which 
she sailed, and Las Palmas where she ultimately 
put in as a port of refuge.

The first objection is as to the buyers refusing 
to pay, and is this: that the terms of the contract 
of the 11th May, if they were carried out, would 
involve illegal acts on the part of the buyers or 
sellers, or both of them, and treating the contract 
of the 11th May, as we must do, as being in 
existence for the purpose of determining what the 
position of the respective parties would have been 
thereunder, we must see what the position was. 
I t  appears to me to be obvious that the goods 
were at this date on the high seas and destined 
for the German Empire. They had been shipped 
in a German ship under a bill of lading which 
was their contract of affreightment to carry the 
goods to Hamburg, and at this time they were 
destined for Hamburg. By the proclamation of 
the 5th Aug., British subjects are warned, 
amongst other things, “ not to supply to or 
obtain from any person any goods, wares, or 
merchandise for or by way of transmission to the 
German Empire,” and they are further warned 
“ not to trade in any goods, wares, or merchandise 
destined for the said empire.” I t  is clear that, 
apart from the contract of affreightment becom
ing dissolved or determined by the outbreak of 
war, these goods were goods which were then 
being in course of transmission to the German 
Empire, and dealing in the goods involved 
“ trading in goods, wares, or merchandise 
destined for the said empire.”

I t  was conceded by Mr. Maurice H ill that this 
contract of the 11th May, having regard to its 
nature and contents, could not have been lawfully 
entered into after the outbreak of war. I  think 
that was properly conceded, and in my opinion 
it was incompetent to either of the parties to 
proceed to carry out this contract after the out
break of war, because it involved trading with the 
German Empire, and it involved a breach of the 
terms of the proclamation. There is a statement 
in the special case to which our attention was 
drawn, that the arbitrators found that the 
property in the goods had already passed, that is 
to say, they found first that the property in the 
goods passed to the buyers on shipment, and if 
not b o , they found or would have heen prepared 
to find that the property passed to the buyers on 
receipt by them of the provisional invoice; but 
those points were not pressed by Mr. H ill, and 
he conceded for the purpose of the case that the 
property in the goods would not pass in this oase 
until the delivery of the endorsed bill of lading. 
That being so, the further carrying out of the 
contraot after the outbreak of war, that is, the 
delivery of the documents, including the bill of 
lading, which is the document of title to the goods 
and the payment of the price by the buyers, 
would have been a carrying out of the contract, 
and a dealing with the goods constituting a 
trading therein, which is forbidden by the pro
clamation and in my opinion this contract of sale 
of the 11th May, the c.i.f. contract, had become 
dissolved by the outbreak of the war, because the

further performance of it by the buyers or sellers 
involved or would involve illegal acts.

There is a further point which was raised, and 
which no doubt is of general importance, but it  
would perhaps not be right to deal with the second 
point because the first point is sufficient to dis
pose of this case. The first point was the ground 
upon which the case was decided by Atkin, J . in 
the court below, and it really is sufficient to dis
pose of the appeal without considering the 
numerous other points which have been raised 
during the appeal.

In  my opinion, on that short ground, the 
appeal fails and should be dismissed, and the 
judgment below was right and now stands 
affirmed.

P h il l im o r e , L.J.— I  agree tha t th is appeal 
should be dismissed.

I f  we look at the contract of the 11th May, the 
further performance of that contract became 
impossible on the 4th Aug,, and, if we look at 
it  in that way simply, the vendors could not here 
insist upon the purchasers taking any further 
steps towards continuing the contract. I f  we 
look at it  in another way, and accept the position 
which I  am quite prepared to accept, that in a 
c.i.f. contract the vendor fulfils his obligations 
when he has secured the cargo of the ship and 
has handed over the property in the shipping 
documents, we only remove the difficulty one 
stage, because this ship being destined for a port 
in the German Empire, the documents which he 
tenders are documents which only get their fu l
filment if the ship proceeds to a port in the 
German Empire. Therefore, in either way, the 
further performance of the contract becomes 
impossible as being forbidden by the proclama
tion of the 5th Aug., which has statutory force, 
and which may or may not add to the common 
law in regard to these matters.

This leaves unanswered the second question 
which would arise if this cargo, being on a 
German ship, was for a neutral destination. I  
am not particularly anxious to rest this case 
upon one point only, and in some ways I  should 
have liked the court to have dealt with the second 
point also, but the first point, which is the broad 
reason on which Atkin, J. proceeded, is quite 
sufficient for the support of his decision, and it 
may be wise to let the other matter wait till it  is 
necessarily brought before us in some future 
case.

This contract, whether it be considered simply 
as a contract for the sale of honey to be delivered 
at Hamburg, or a contract for the sale of honey 
to be delivered at Hamburg to be performed by 
transferring documents which would involve 
delivery at Hamburg, in either case involves a 
breach of the proclamation of the 5th Aug., and 
upon that ground I  think that the buyers were 
right in refusing to proceed further with the 
matter, and were entitled to resist taking delivery 
of the documents, and therefore I  agree that the 
appeal should be dismissed.

Bankes, L.J.—I  agree.
The matter comes before us in the following 

way: The parties entered into a contract of the 
l i th  May 1914 for tbe purchase and Bale of a 
certain quantity of honey under a c.i.f. contract, 
under which the honey was deliverable at Ham
burg. W ar was declared between this country and
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Germany on the 4th Aug. 1914. On the 5th Aug. 
the shipping documents were tendered by the 
sellers to the purchasers, and on the 7th Aug. the 
purchasers refused to take up the documents or 
to pay the purchase price. Under those circum
stances the parties went to arbitration, the dispute 
being whether the purchasers were under an 
obligation to take up the documents and to pay 
the price.

The matter came before Atkin, J., and two 
points were urged before him. First of all, that 
under a c.i.f. contract the sellers’ only duty was 
to procure the necessary shipping documents, the 
bill of lading, and the policy, and, if  those docu
ments were valid and good documents at the time 
that they were procured, the sellers were entitled 
to tender them to the purchasers, and the pur
chasers were bound to accept them even though 
something eventually intervened which rendered 
the contract unenforceable, and an interesting 
argument was addressed to us upon that point. 
But Atkin, J. did not consider it  necessary to 
decide that point, and it appears to me that it  is 
not necessary for us to decide it, having regard 
to the view of the court upon the other point.

The other point was that, owing to the declara
tion of war, it became an illegal act to do 
anything in further performance of this contract 
of the 11th May, and Atkin, J. so decided, and I  
think his decision was right, and on this short 
ground: The contract was a contract for the 
delivery of these goods at Hamburg, and, so long 
as that was a subsisting contract, it  seems to me 
that it cannot be denied that it  was a contract 
for a trading in goods destined for the enemy— 
that is to say, for trading in goods destined for 
the enemy in respect of any portion of that con
tract which was unfulfilled at the date of the 
declaration of war. I t  is because it was a contract 
for that time that, so far as it  was unfulfilled on 
the 4th Aug., it  became impossible of per
formance, and whether you say that it became 
impossible to perform or that it  was discharged 
or that it  was dissolved seems to me immaterial. 
The fact is that neither party oould call upon the 
other to perform any act under that contract after 
the declaration of war. What acts were there 
which had to be performed under the contract ? 
There was the tender of documents and the 
payment of the price, and it seems to me imma
terial whether the buyers had called upon the 
sellers to tender the documents or whether the 
sellers had called upon the buyers to pay for the 
goods. In  either case the one was entitled to say 
to the other: “ A t the moment that you are 
requiring me to do this act, the further per
formance of this contract has become impossible, 
and I  am no longer under a legal obligation to 
perform the acts which you call upon me to do.”
. On those grounds it seems to me that Atkin, J.’s 
judgment was right, and that this appeal ought 
to be dismissed. Appeal dismissed.

Solicitors for the claimants, Chester and Co., 
for Morecroft, Sproat, and K ille y , Liverpool.

Solicitors for the respondents, O. U . Walker, 
for Weightman, Pedder, and Co., Liverpool.

HIGH COURT OF JUSTICE.
K IN G ’S B EN C H  D IV IS IO N .

Feb. 21 and M arch  1,1915.
(Before Scbutton , J.)

T hames  a n d  M ebsey  M a b in e  I nsueance 
Co m pany  L im it e d  v . B r it is h  an d  Ch il ia n  
Ste a m s h ip  Co m pany  L im it e d , (o)

M arine  insurance— P olicy— Valued po licy— Total 
loss— Subrogation.

A  ship was insured fo r  an agreed value o f  45,0001. 
She was sunk in  collision. The underwriters  
pa id  as fo r  a to ta l loss.

I n  a collision action both ships were held to 
blame.

The owners o f the insured ship were held to be 
entitled to recover five-twelfths o f the ir loss, the 
other ship recovering the rem aining seven- 
twelfths. The value o f the insured ship was 
taken a t its  actual value at the time o f the loss, 
and the shipowners were p a id  five-twelfths of 
tha t value—namely, 65,0001. The underwriters  
claimed to be subrogated to the righ ts  o f the 
assured in  respect o f the sum recovered.

Held, tha t as the amount recovered by the assured 
d id  not exceed the amount p a id  by the under
writers, the la tte r were entitled to recover fro m  
the assured thp whole o f the amount recovered by 
the assured in  the collision action, in  spite o f the 

fa c t that i t  was based upon a value higher than 
the agreed value.

North of England Insurance Association v.
Armstrong (1870, L..Bep. 5 Q. B. 244)followed. 

Co m m e e c ia l  Court.
Action tried by Scrutton, J.
The plaintiffs’ claim was for a sum of money 

which they alleged was due to them by virtue of 
a right of subrogation to the defendants in 
respect of what the defendants had received in 
respect of the loss of a vessel.

The facts and arguments are sufficiently stated 
in the judgment.

M aurice H i l l ,  K.C. and D. Stephens for the 
plaintiffs.
' Leslie Scott, K.C. and Raeburn for the defen

dants.
Scbutton , J. delivered the following written 

judgment:—The Thames and Mersey Marine 
Insurance Company, whom I  will call “ the 
underwriters,” sue the British and Chilian Steam
ship Company, whom I  will call “ the shipowners,” 
for a small sum of money under the following 
circumstances :—

By a policy dated the 6th June 1912 the under
writers insured to the extent of 1800i. the ship
owners’ ship Helvetia, valued at 45,0001,, against 
the ordinary sea perilB, with the ordinary running 
down clause against sums the shipowners became 
liable to pay by reason of collision. Other under
writers insured the rest of the 45,0001., so that the 
insured value was wholly covered by insurance. 
During the currency of the policy, the Helvetia  
came into collision with the Empress o f B r ita in ,  
and was totally lost.

The consequent collision action was, as is some
what unusual, fought by the shipowners and not 
by their underwriters. Both ships were held to 
blame, and the blame was apportioned, the owners

(a) Reported by L eonard O. T homas, EBq., B»rrister-at-L»W.
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of the Helvetia  having to pay seven-twelfths of 
the damage, and the owners of the Empress a f 
B r ita in  five-twelfths of the damage. The next 
thing was to assess the value of the shipowners’ 
loss. The Helvetia  was at the time of the collision 
under a charter dated the 17th Nov. 1909, 
commencing in the spring of 1911, to run 
through seven consecutive St. Lawrence seasons, 
which would expire in the autumn of 1917. 
The shipowners claimed 75,0001. as the value 
of their ship and 24,3201. as the value of the 
charter.

The registrar, purporting to follow the decision 
in The Racine (95 L. T. Rep. 597; 10 Asp. Mar. 
La.w Cas. 300; (1906) P. 273), took the value of 
the ship aB at the 15th Nov. 1912, the end of the 
current season, and fixed it at 65,0001. He took 
the loss of hire up to the same date and assessed 
it  at 20001. The shipowners appealed, and the 
President held that on the true construction of 
the judgments in The Racine the value of the 
ship should be taken in Nov. 1917 and the hire 
assessed to that date, and remitted the report to 
the registrar for reconsideration of the figures on 
that basis.

When the parties came before the registrar 
they compromised and agreed on a lump sum of 
67,0001. for the two items under consideration, 
being the same total as the registrar had awarded, 
without apportioning it. The owners of the 
Empress of B r ita in  had, indeed, no interest in 
apportionment; the shipowners, who were under
insured as to ship and uninsured as to freight, 
may have thought the apportionment would 
affect their insurance prospects, or they may 
have thought nothing about it. Five-twelfths 
of 67,0001. was accordingly paid, being 26,0001. 
odd.

The underwriters, who had paid for a total loss 
of the ship Helvetia, then claimed to be subrogated 
to the payment received for the loss of that ship 
from the Empress o f B r ita in .  The shipowners 
replied that this payment was based on a value 
not the insured value, and that the underwriters 
could only recover five-twelfths of the insured 
value (45,0001), which, when set off against the 
sums due from the underwriters under the 
running-down clause, left nothing payable. The 
question, which involves difficult problems both 
of law and fact, therefore was: On what principles 
and to what sums were the underwriters entitled 
to claim subrogation ?

The subject of the relation of an agreed insured 
value to claims for sums fixed on the basis of 
another value gives rise to considerable difficulties, 
and has been the subject of several decisions. In  
all the disputes each side vehemently accuses the 
other of seeking to reopen the value in the policy. 
In  settling whether a vessel is a constructive 
total loss, in the absence of special provision only 
the real value is looked at, while when the vessel 
is found to be a constructive total loss only the 
insured and agreed value is paid.

In  Balm ora l Steamship Company v. M arten  (87
L . T. Rep. 247 ; 9 Asp. Mar. Law Cas. 321; (1902) 
App. Cas., p. 511), under a policy on ship valued 
at 33,0001., claims for general average and salvage 
based on a value of 40,0001. were made on under
writers. The House of Lords held, partly on 
evidence of a rule of adjustment of British 
adjusters, partly on principle, that the under
writers were only liable to pay thirty-three-

fortieths of these claims, giving rough effect to 
the valuation of 33,000/. as between shipowners 
and underwriters.

In  The Commonwealth (97 L. T. Rep. 625; 10 
Asp. Mar. Law Cas. 538; (1907) P. 216) under
writers had insured a schooner valued at 1350/. for 
1000/. She was sunk, and in the collision action 
the wrongdoer was held liable to pay her value, 
assessed in that action at 1000/. The under
writers, who had paid their 1000/. for a total loss, 
claimed to be subrogated to the 1000/. paid, but 
the Court of Appeal held that the 1000Z. paid by 
the wrongdoer was in respect of the whole interest 
in the ship, which was in the policy valued at 
1350/., of which 1000Z. was at the risk of the 
underwriters and 350Z. uninsured at the risk of 
the owners, and that the 1000Z. salvage must there
fore be divided among underwriters and owners 
in the proportions of 1000/. and 350/. respectively, 
thus dealing with the whole agreed value and no 
more. Here part of the insured value was not 
covered by insurance; in the present case the 
whole of the insured value is covered by insur
ance.

Lastly, in N o rth  o f Eng land Steamship In s u r
ance Association v. Arm strong  (21 L. T. Rep. 822; 
L. Rep. 5 Q. B. 244), in 1870, underwriters insured 
the Hetton, valued at 6000/., for the whole amount. 
The Hetton was sunk by the Uhlenhirst, and in 
the collision action the value of the Hetton  was 
proved to be 9000/. The Uhlenhirst limited her 
liability, and only paid some 5500Z. for damage to 
ship, freight, and cargo.

The underwriters claimed the part of the 
5500/. which represented ship; the shipowners 
alleged that the underwriters were only entitled 
to two-thirds of it, the shipowners being treated 
as uninsured in respect of 3000/., the difference 
between the collision value of 9000/. and the 
insured value of 6000/. and the 5500/. being distri
buted between the 6000/. and the 3000/. in the same 
proportions.

The Court of Queen’s Bench rejected this con
tention, holding that it  was not open to the ship
owners, who had agreed that the insured value 
was 6000/ , to allege the real value was 9000/. 
Some expressions in the judgment suggest that 
the underwriters, who had only paid 6000/., might 
have recovered the whole 9000/. if  paid. They 
have been the subject of much criticism, and may 
be contrary to the principle that subrogation is 
to give an indemnity only, as expressed in 
Castellain v. Preston (49 L. T. Rep. 29; L. Rep. 
11 Q. B. 380); they may result from failure to 
distinguish between abandonment and subroga
tion. But they were not necessary to the 
decision.

The decision itself is to the effect that an 
underwriter who has paid a total loss is not 
prevented from recovering up to the extent of his 
payment sums received by the shipowner in 
respect of the subject-matter insured by the fact 
that those sums are based upon, or part of, a 
larger sum fixed by reference to a value other 
than the insured value, where no part of that 
insured value is at the risk of the shipowner. In  
other words, under Arm strong’s case, one under
writer of the Helvetia  for 45,000/. on ship valued 
at 45.000/., on payment of a total loss, would 
recover at any rate up to 45,000/., sums received 
from the wrongdoing ship, though based on and 
part of a collision value of 65,000/.
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I f  so, it appears to me to make no difference 
under Arm strong’s case that instead of receiving 
the whole collision loss of 65,0001. he only receives 
half, 32,5001., or five-twelfths. He has received a 
sum in respect of the subject-matter insured less 
than the underwriter’s payment and is not 
allowed to say that it is based on a value of the 
subject-matter different from that agreed in the 
policy. He will have to hand over not five- 
twelfths of the insured value, but the sum he has 
received in respect of the subject-matter insured 
being less than the insured value which the 
underwriter has paid.

This appears to me to be the logical result of 
Arm strong’s case, and, though it  is possible that 
the principles on which it is based are not easy to 
reconcile with those on which the House of Lords 
decided the case of the B alm ora l, the Law Lords 
do not mention in their judgments, still less 
disapprove of, Arm strong’s case, although it was 
cited to them.

I  am therefore, as a judge of first instance, 
bound by it, and in my view it compels me to 
hold that the underwriters here are entitled to 
recover to the extent to which they have paid in 
respect of the subject-matter insured any sum 
which the shipowners have received as a right in 
respect of the loss of the same subject-matter, 
though that sum is based on a larger value than 
the insured value. This result seems to me to be 
expressed in sect. 79 of the Marine Insurance Act. 
The underwriter here is asking to have all the 
right and remedy of the assured in respect of 
the^subject-matter, not part of it.

The next question is, wbat sum have the ship
owners received as a right in respect of the 
subject-matter insured? Now the shipowner in 
"*0 collision action received a sum based on 
67,0001. in respect of ship and the value given to 
the ship by the charter. I t  is by his doing that 
these two heads of damage have been mixed up 
so that it is not easy to apportion them, and I  am 
not sure that it  is not an answer to say that as he 
has mixed them up the whole sum must be taken 
against him as the value of the ship.

registrar, if he had separated the 
7,0001., would under the President’s judgment 

have had to divide it into the value of the ship 
in Nov. 1917—five years after the collision—and 
the value of the charter from 1912 to 1917. I  am 
unable to see what the underwriter has to do 
’ nth this. His insurance of ship is from the 
-Oth May 1912 to the 20th May 1913; if he had 
no valuation the subject-matter to be valued 
under sect. 16 of the Act is the value at the 
uomrnencemeut of the risk of the ship, including 
outfit, stores, disbursements, and insurance.

I t  is this subject-matter that is valued by the 
policy. The open policy on freight for a year 

?5er. ^b6 same section would be the gross amount 
freight at risk, plus insurance. The value of 

be ship in 1917 would have nothing to do with 
»uch a policy on ship ; the value of the net freight 
t a yours’ charter would have nothing 

j  ,no with such a policy on freight. But the 
uaition of the two sums, ship and freight, by 

her method of calculation, is supposed to 
Present the value of ship and freight at the 

° £ tl16 loss- Taking. then, 67,0001. as repre- 
of tu ^ ££le va ûe sbip and freight at the time 
v | 8 l°ss, the shipowner gave evidence that .the 

ue of the ship without engagements at the 1 
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time of the loss was 75,0001, but with the charter 
was 60,0001.—in other words, that the charter was 
detrimental to the value of the ship, and did not 
increase it.

Forming my own judgment, I  fix 65,0001. as the 
value of the subject-matter insured at the time of 
the loss. In  respect of that subject-matter the 
underwriter has paid a total loss, agreed at 45.000Z. 
In  respect of that subject-matter the assured has 
received at least 26,900Z. The underwriter is 
entitled to be subrogated to that amount, which 
is less than the sum he has paid, and, after giving 
credit for the sum due from him under the 
running-down clause, to recover his proportion of 
the excess, which I  understand on this basis is 
admitted to be 289Z. lls . 7d., and I  give judgment 
for him for that amount, with costs.

Solicitors for the plaintiffs, A lfre d  B r ig h t  and 
Sons, for Batesons, W arr, and W im shurst 
Liverpool.

Solicitors for the defendants, Bawle, Johnstone, 
and Co., for S i l l ,  D ickinson, and Co., Liverpool.

Cotise of Horïrs.
Tuesday, M ay  11,1915.

(Before E a rl L o rebur n , Lords P a r k e r  op 
W a d d in g to n , Su m n er , P armoor , and 
W r e n b u r y .)

P a r k e r  v . Owners op Sh ip  Bla c k  R ock, (a)
ON A P P E A L  P R O M  T H E  C O U R T OP A P P E A L  IN  

E N G L A N D .

Employer and workman— Compensation— “  Acci- 
cident aris ing out of and in  the course of 
the employment ” — N o agreement by master to 
provide food in  articles— Seaman returning to 
ship at night after purchasing food on shore— 
Workmen’s Compensation Act 1906 (6 Edw. 7, 
c. 58) s. 1, sub-8. 1.

A  fireman of a coasting vessel went ashore, w ith  
leave, to buy provisions fo r himself. The night 
was rough and dark, and while he uas on shore 
the ship was moved away from steps by the pier 
to another part of the harbour. While endeavour
ing to return to the ship in  the evening, he got to 
the steps by the pier, and nothing more was known 
except that his body was found washed up on the 
beach at a place where, had he fallen into the sea 
off the steps, i t  probably would have been taken by 
the tide. H is  contract of service was contained 
in  a printed document issued by the Board of 
Trade, but the Board of Trade scale of provisions 
was struck out, and the words “  Crew to provide 
their own provisions ”  substituted.

Held, that the accident d id  not arise out of his 
employment, as there was no contractual obligation 
on the deceased to go ashore to buy provisions, and 
that in  going ashore he was not absent from  the 
ship in  pursuance of any duty owed to his em
ployer, and in  the absence of such duty no lia b ility  
would arise under the provisions of the Work
men’s Compensation Act.

Decision of the Court of Appeal (31 C. C. C. Rep. 
455; 110 L. T . Rep. 520; (1914) 2 K . B. 39) 
affirmed.

P a r k e r  v . Owners op Sh ip  B la c k  R ock.

(a) Reported by W . E. B lip , E»q., Barrister « t  Lew.

T
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P a r k e r  v . O w n e r s  o p  S h i p  B l a c k  B o c k . [H . o p  L.H . o p  L.]

A p p e a l  b y  the widow of a fireman from an order 
of the majority of the Court of Appeal (Lord 
Cozens-Hardy, M .R. and Ere, J., Evans, P. 
dissentienle), affirming an a^ard of His Honour 
Judge A. P. Thomas sitting as arbitrator under 
the Workmen’s Compensation Act 1906 at the 
County Court, Liverpool.

The appellant, who was the widow of Chris 
topher Parker, a fireman on board the respon
dents’ coasting steamer Black Bock, claimed 
compensation in respect of her husband s death.

On the 7th Jan. 1913 Parker signed an agree
ment for a round coasting voyage in the Black  
Bock. The contract of service was contained in a 
printed document issued by the Board of Trade, 
but before Parker signed it the scale of pro
visions required by sect. 25 of the Merchant 
Shipping Act 1906 to be served out to the crew 
during the voyage (where the crew do not furnish 
their own provisions) was struck out and in lieu 
thereof were inserted in writing the words : 
“ Crew to provide their own provisions.”

On the 14th Jan. 1913 the Black Bock was 
moored alongside the North Pier at Newlyn. 
Parker went ashore in the afternoon with another 
man for the purpose of buying provisions for 
himself for the ensuing voyage. His going ashore 
for this purpose was with the knowledge and 
tacit consent of his employers. There was an 
entry in the ship’s log-book that Parker and his 
companion had gone ashore to buy provisions, 
and the evidence was that they had purchased 
articles to the value of 7s. after having drinks 
together. The night of the 14th Jan, 1913 was 
dark and rainy, and a gale was blowing. The 
wind and rain would have been almost directly in 
the face of anyone walking down to the pier
head, which was badly lighted.

During the time that Parker was ashore the 
vessel bad been moved from the North to the 
South Pier, but this fact could not have been 
known to him. After parting with his companion, 
nothing more was known about Parker’s move
ments until the next day, when his body was 
found on the shore at a place where it  was likely 
to have been washed up had the man fallen off 
the pierhead into the water.

The widow in these circumstances claimed 
compensation on the ground that at the time of 
the accident the deceased was fulfilling the duty 
he owed his employers to go ashore for the 
purchase of provisions, and therefore was on 
ship’s business when the accident happened to

hlThe County Court judge inferred from such 
facts as could be proved that Parker met with an 
accident while endeavouring to return to the ship 
after buying provisions, but thought that he was 
precluded by M itche ll v. Owners o f Steamship 
Saxon (1912,5 B. W . C. C. 623) from holding that 
the accident arose out of the deceased’s employ
ment, and therefore made his award in favour of 
the employers.

The Court of Appeal (Evans, P. dissenting) 
affirmed the award.

The widow appealed to this House in  fo rm a  
pauperis.

Howard Jones and B ll io t  Qorst for the appel
lant.—The question is whether the deceased met 
with his death by accident arising out of his 
employment. The County Court judge answered

that question in the negative because he felt 
himself bound to do so by the decision of the 
Court of Appeal in M itche ll v. Owners o f Steam
ship Saxon (1912, 5 B. W . C. C. 623). But that 
case is not conclusive against the appellant, 
because the point in this case was not present to 
the mind of the court when considering M itc h e ll’s 
case. Here the Court of Appeal has to decide the 
scope of the duty Parker owed his employer 
to go ashore to buy provisions as defined by 
words in the articles of contract: “ Crew to pro
vide their own provisions.” This point was not 
suggested in the County Court, and objection was 
taken against it  being raised by the respondents 
in the Court of Appeal. In  the County .Court 
only secondary evidence could be given of the 
terms of the articles, but in the Court of Appeal 
the articles themselves were produced and were 
admitted in evidence. Although the articles 
carried the question no farther than the parol 
evidence of the document did, it  is submitted that 
the objection taken should have been sustained by 
the court. But, at any rate, before the accident 
happened, Parker had returned within the ambit 
of his employment; for the North Pier was the 
only means of access to the ship, and by having to 
return there on a dark and squally night he had 
exposed himself to a danger specially due to the 
nature of his employment:

Moore v. Manchester L ine rs  L im ite d , 29 C. C. C.
Rep. 612 ; 103 L. T. Rep. 226 ; (1910) A . C. 498. 

For the reasons given in the dissenting judgment 
of Evans, P. this appeal should be allowed.

Alexander Neilson  and W. (heaves Lo rd , for 
the respondents, were not heard.

Earl L o rebur n .—I  think your Lordships will 
all agree that this case haB been presented to us 
with great ability and with singular fairness, and 
that the argument which we have heard has 
assisted us in coming to our conclusion, but I  do 
not think we need to call upon learned counsel for 
the respondents. We cannot say in this case that 
this unfortunate man promised his employers that 
he would feed himself. I f  that is the case, and 
if we cannot so construe the contract between 
them, what did it  matter whether he went ashore 
to buy his provisions because he had contracted 
that his employers should not be obliged to feed 
him, or because be was obliged to go or to starve P 
In  either case the necessity was there to get food, 
but that is not, I  think, enough to entitle the 
appellant to succeed. In  either case the question 
seems to me to be the same— namely, do those 
circumstances make the accident one that arises 
out of the employment ? D id this injury arise 
out of this man’s employment as a seaman on 
hoard this ship; did bis employment involve as one 
of the things belonging to the employment that 
he should come ashore to get food and then 
return the same evening P I  cannot think that 
the case can be regarded as one in which it was 
his duty for that purpose to come ashore and 
to be ashore and return to the ship. However 
much one may have sympathy, and we all must 
have sympathy with the widow, we ought not to 
allow our feelings to lead us beyond our duty. I  
have read the judgment of the learned County 
Court judge, and I  take his facts as found and 
his inferences from the facts as found, and I  
cannot see that upon those facts the accident 
arose out of the employment. I t  arose from this
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man needing to have food, which, of course, is a 
necessity common to all mankind.

(Lord P a r k e r  of WAd d in g t o n . —The accident 
in this case took place during the absence of the 
employee from the vessel upon which he was 
engaged. He came on shore, and I  think that 
under the circumstances it must be presumed 
that he came on shore with the leave of his 
employer, and it  was during that absence from the 
Bbip that the accident occurred.

I t  is not sufficient in order to make this an 
accident arising out of the employment that 
the accident happened during a period when the 
man was lawfully absent from the vessel. In  
order to make it an accident arising out of the 
employment, the absence from the vessel must be 
in pursuance of a duty owed to the employer. I t  
appears to me that that is, shortly stated, the 
result of the decided cases. This would appear 
to be the outcome of a line of decisions which 
lays down a distinctly workable rule upon the 
construction of an Act the obscurity of which is 
exceedingly great, and I  should be unwilling in 
any way to interfere with it.

I t  is desired in the present case to show 
that the absence from the ship was pursuant to 
a duty owed to the employer, but I  think that the 
effort to do so breaks down. I t  is said that the 
man was on shore to purchase provisions, that he 
was under a contractual obligation to his employer 
to purchase provisions and to feed himself, and 
that consequently he was absent from the ship 
pursuant to a duty owed to the employer. Now, 
the facts of the case are, shortly, these : Under 
the statutes the employer, if  the workman does 
not provide his own provisions (as he did in this 
case), is bound to supply them, and the statutory 
form iB a form whereby the employer contracts 
to supply provisions to seamen in accordance with 
a scale specified in a schedule. As a matter of 
fact when they came to contract, the employer 
and the seaman in this case agreed that the 
statutory provision should not apply, and, of 
course, the consequence was that the workman 
had to Bupply his own provisions so far as he 
required them, and he would require them in the 
normal course of nature. I t  was proved before 
the County Court judge that the form which that 
contract took was “ crew to supply their own pro
visions,” and I  have no doubt whatever on the 
point that according to the proper contruction 
of those words the seaman did not come under 
M y contractual obligation which the master could 
enforce. I t  merely means that the master is freed 
from an obligation which he might otherwise be 
subject to.

That being the case, I  do not think that I  need 
enter in any way into the question aB to whether 
the Court of Appeal were justified or otherwise 
m looking at the original contract, the contract 
before the County Court judge having been proved 
by secondary evidence.

That appears to me entirely to dispose of the 
case. I  cannot in the state of the authorities 
assent to the further proposition that was made 
fo the-effect that if  a man goes on shore lawfully 
tor a purpose which must have been contemplated 
aB one of the purposes for which he would go on 
shore, that makes him on shore upon the ship’s 
business or pursuant to any duty owed to his 
employer. The only possible way, as it  appears

to me, of putting the facts of the case in a light 
favourable to the seaman is that which has been 
suggested in the course of the argument—namely, 
that it  being an extraordinarily dark, stormy 
night, and the proper and usual method of regain
ing the ship being by way of the North Pier, and 
the accident having evidently happened during 
transit from the land along the North Pier to the 
place where the ship was supposed to be, that 
may be considered as the access to the ship, and 
that an accident happening during the course of 
using that access might be, within the cases, an 
accident in the course of the employment. But, 
after all, that was a matter for the County Court 
judge, and there is no finding in the judgment of 
the County Court judge from which I  think we in 
this House are justified in drawing any inference.

I  conclude, therefore, by saying that the appeal 
fails.

Lord Su m n e r .—I  agree. I t  is enough, I  think, 
to take the evidence that was before His Honour 
and his own findings upon that evidence, and 
thereupon the only question becomes one of 
construction. He signed the articles, says the 
master, the only witness on the point. The 
Board of Trade scale of provisions was crossed 
out and “ Crew to provide their own provisions ” 
was inserted, and His Honour Judge Thomas 
accepts that. Instead of provisioning the ship 
themselves, in which case they would have had to 
provide for the crew according to a scale as set 
up by the Board of Trade, the owners of the 
Black Bock struck this scale out of the articles 
and inserted a term whereby the members of the 
crew were to find their own provisions. Upon 
the secondary evidence of the written agreement 
it  becomes a question of construction to decide 
what is meant by the erasure and the insertion 
of “ Crew to provide their own provisions.” I  
think it is quite clear that that does not con
stitute any promise by the seamen severally to 
the master of the vessel that they would as a 
duty towards him provide themselves with their 
own provisions. Testing it by the remedy, could 
he have recovered damages if any one of them 
had provided no provisions or not enough ? 
Could he have dismissed one of them because for 
reasons of his own he preferred to be unduly 
abstemious instead of providing himself amply 
with food ? The answer in each case must 
be no.

That being so, there is no contractual obli
gation which made the deceased’s errand on shore 
part of his employment in itself. I t  is suggested 
that as, in fact, he fed himself on board, his going 
ashore at a convenient port to get provisions 
constituted such a moral necessity to do so, not 
arising generally but arising specially from the 
terms upon which he was on board, that that 
places him on his errand on the same footing as 
though he had gone to discharge a duty to the 
ship— either to buy provisions, to perform an 
errand, or otherwise. No authority is stated for 
that proposition, and I  do not think it can be 
accepted.

That being so, little need be said about what 
was suggested as the admission of a new fact in 
the Court of Appeal. I  am unable to appreciate 
why it  is that it  would be a new fact—that is to 
say, an attempt to decide the case upon materials 
other than those which were before His Honour 
Judge Thomas—when the Court of Appeal looks
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at the best evidence of a written agreement; 
namely, the agreement itself, which by that time 
bad come back from sea, and was forthcoming, 
instead of simply looking at the secondary 
evidence which was given in the County Court, 
especially as the two together seem to amount to 
precisely the same thing. The copy has been 
produced to us. There is a statutory provision 
that an erasure must be attested by the superin
tendent, and on the face of the copy produced it 
seems to me to be quite consistent with its 
appearance that it  has been so attested, and 
I  do not think we need go behind itB appearance.

The remaining point that was made (and I  am 
sure that no other point could have been made) 
was that under the circumstances the accident 
could be brought within those cases in which a 
man, having gone on shore for his own lawful 
purposes, but still his own purposes, is returning 
to his ship in order to take up again the active 
discharge of his employment, which has never 
ceased as an employment; and, although he has 
not actually regained the ship, he has been held 
to be so far approaching it and so far within the 
ambit of the means of access to the ship as to 
make it  reasonable to hold that he has returned 
to that sphere in which his employment operates, 
and therefore that the accident arises out of the 
employment. I  do not think that that has ever 
been physically extended for any great distance. 
A ll that we know of this man’s death is that it 
took place by his falling off the North Pier some
where between the grocer’s shop and the end of 
the pier where the ship was not, though he thought 
that she was there. The pier is a quarter of a 
mile long, and whether or not under those cir
cumstances, on the finding of fact by the County 
Court judge, that long pier was all one means of 
access to an absent ship I  will not say, but I  think 
it  is quite clear, as the County Court judge has 
found nothing about it, that the argument is 
unsustainable before your Lordships.

I  agree that the appeal fails.

Lord Parmoor .—I  concur. I  think that there 
was no such contractual obligation as was con
tended for by the learned counsel for the 
appellant, and for my own part I  do not see any 
difference between the evidence of the contract 
which was before the learned County Court judge 
and the actual document when it was produced 
before the Court of Appeal. I  think it is clear 
that Christopher Parker, on whose behalf the 
claim is made, was not absent from the ship in 
pursuance of any duty owed to the employer, and 
in the absence of suoh duty no liability would 
arise under the provisions of the Workmen’s 
Compensation Act.

As regards the second point, I  think that that 
is concluded by the finding of the learned County 
Court judge on p. 21. There are only a few 
words which I  wish to read, because I  think that 
the facts are conclusive against any claim under 
this second heading. “ The facts of the case do 
not bring the applicant within the Act, because, 
beyond drawing the inference that he met with 
an accident while endeavouring to return to the 
ship after buying the provisions, I  am unable to 
draw any further inference as to the point of the 
accident except that it  was somewhere on the 
North Pier.”

I  agree that the appeal should be dismissed.

Lord W r e n b u r y .—The question in this case 
is whether the accident was one arising out of the 
employment. The accident in question was that 
the man, in returning from a lawful outing upon 
shore to his ship, unfortunately fell into the water 
and was drowned. In  order to succeed it iB not 
sufficient that he should show that but for his 
employment he would not have been at the scene 
of the accident. He must do more than that; he 
must show that it  was the employment which 
took him to the place of accident. .Now, he has 
sought to do that in either one of two ways. In  
the first place his counsel has said that he was 
contractually bound towards his employer to do 
the act for the purpose of doing which he went on 
shore ; that he was contractually bound to supply 
himself with provisions; that he went on shore to 
get provisions; that he was discharging his duty 
to his employer when he fell into the sea, and 
therefore he is entitled to recover. I f  the premises 
were granted, I  agree that the conclusion would 
follow, but the premises seem to me to be wrong. 
Under the Board of Trade form, in the absence 
of anything to the contrary, it would be for the 
master to supply the crew with provisions. The 
only effect of that which was put into the agree
ment—namely, “ Grew to provide their own 
provisions”— was, I  think, this: that, the clause 
having been struck out which threw the obliga 
tion upon the master to supply the provisions by 
reason of the fact that the crew were going to 
provide their own, there was no contractual 
obligation on the part of the man to supply his 
own provisions, and the effect was only to dis
charge the master from the obligation which 
otherwise would have rested upon him. ( I t  
appears to me, therefore, that there was no such 
contract.

But then it  was said that, contract or no 
contract, at any rate under the circumstances the 
man was bound to get provisions in order to 
sustain himself during the next journey of the 
vessel, that that was a duty which he owed, and 
he was performing that duty. I t  seems to me 
that from the stipulation that he was to get his 
own provisions this consequence ensued, that 
the master was bound to give him reasonable 
facilities from time to time for going to buy them, 
but it  does not follow that when he was buying 
them he was discharging any duty towards his 
employer. The man was doing an act which, 
under the circumstances, he had to do, but he 
was not doing an act which he owed to his 
employer the duty to do, and between those two 
things it  appears to me rests the ground upon 
which this case is to be decided. I t  appears to 
me that this accident did not arise out of his 
employment—that it  did not result from any 
contingency which had to be satisfied in order for 
him satisfactorily to perform the duties of his 
employment.

I  agree that the appeal fails and should be 
dismissed. Appeal dismissed.

Solicitors for the appellant, G riffiths  and Roberts, 
for R . E . W arburton, Liverpool.

Solicitors for the respondents, Holm an, B ird -  
wood, and Co.



MARITIME LAW OASES. 141
P r iz e  Ct .]

cSttjpnu Court of |oHcatm:o.
HIGH COURT OF JUSTICE.

PRO BATE, D IV O R C E , A N D  A D M IR A L T T  
D IV IS IO N .

PRIZE COURT.
June 3 and 7, 1915.

(Before Sir S. T. E vans , President.)
T h e  I olo. (a)

B rit is h  ship — Cargo — Consignment to alien  
enemies— Ship diverted du rin g  voyage— Out
break o f hostilities—Seizure o f cargo—Sale— 
Release— C laim  fo r  proceeds o f sale-—C la im  fo r  
fre ig h t—Jurisd ic tion  o f common law courts— 
J u risd ic tio n  o f B rize  Court— Construction o f 
charter-party and b il l o f  lad ing—“ Blockade 
and in terdicted port ”  clause—Equitab le ad just
ment.

Certa in  goods, the property  o f a Russian bank, 
were shipped in  a B r it is h  vessel a t a Russian 
port before the outbreak o f w ar between E ngland  
and Germany, and were consigned to German 
merchants at Hamburg. W hilst the vessel was 
on her voyage hostilities began, and by the order 
o f the B r it is h  authorities she was diverted fro m  
her o rig in a l destination and directed to proceed 
to a B r it is h  port, where the goods were seized as 
prize and afterwards sold by order o f the court. 
The proceeds were p a id  in to  court. The marshal 
gave an undertaking to the shipowners to pa y  to 
them the proper amount o f fre ig h t and charges. 
The cargo was subsequently released to the 
Russian B ank upon the ir g iv ing  an undertaking  
to indem nify  the m arshal against a l l claims fo r  
fre ig h t and charges in  respect o f the same. The 
bank subsequently applied fo r  paym ent o f the 
proceeds o f the cargo in  f u l l  w ithou t any 
deduction fo r  fre ig h t or charges.

Held, tha t although according to the common law  
the contract o f affreightm ent came to an end 
im m ediate ly i t  became illega l because o f the w ar 
to carry the cargo to its  o rig in a l destination, 
and tha t in  a court o f common law no fre ig h t 
can be recovered under such a contract when i t  has 
been so determined, the same rule does not apply  
when the cargo has been seized as prize. The 
Prize Court, proceeding on the p rinc ip le  o f 
“ even and equitable a d ju s tm e n tw il l  award a 
certain amount to the shipowners under special 
circumstances fo r  fre ig h t and charges, such 
amount to be ascertained by the reg is trar and 
merchants.

Summons adjourned into court for argument 
jis to the right of the Russian Bank for Foreign 
^rade to claim the proceeds of the sale of certain 
parley shipped in the Io lo , a British ship owned 

the Iolo Morganwig Steamship Company 
lim ited, from Nicolaiefi, a Russian port, before 
j''1« outbreak of war between England and 
Germany, and consigned to German merchants 

Hamburg, Whilst the ship was on her voyage 
hostilities began, and she was directed to proceed 
,0 a- British port instead of to Hamburg. Upon 
hsr arrival at the British port the barley was 
^O'zed as prize and subsequently sold by the

(«) Reported by J. A . Slater , Esq., Barrister-at-Law.

[P r iz e  Ct .

Admiralty marshal, the proceeds being paid into 
court. Afterwards the cargo was released to the 
Russian Bank, which gave an undertaking to tbe 
Admiralty marshal in respect of all payments 
arising out of the seizure of the goods, and the 
marshal in turn had given an undertaking to the 
shipowners to pay to them the ascertained freight 
and charges on out-turn in terms of the charter- 
party and bills of lading. The Russian Bank 
claimed that there should have been no seizure of 
the barley at all, and that, as it had been released, 
they were entitled to the entire proceeds of the 
sale without any deduction for freight or charges. 
The shipowners, on the other hand, contended 
that they were entitled to be paid for freight and 
charges out of the proceeds, and relied (in te r a lia ) 
on the “ blockade and interdicted port ” clause of 
the charter-party and the bill of lading.

Stranger for the Crown.
R. A. W right for the Russian Bank for Foreign 

Trade.
Roche, K.C. and Raeburn for the shipowners.
The facts and the arguments are fully set out 

in the judgment. Cur. adv. vu lt.

June 7.—The P r e s id e n t .—The substantial 
question to be determined upon the application 
which is now before tbe court is whether the 
Russian Bank for Foreign Trade is entitled to the 
whole of the proceeds of the sale of certain cargo, 
originally seized as prize, without any deduction 
in respect of freight or other charges claimed by 
the shipowners. The form in which the question 
comes before the court can be disregarded in 
order to avoid unnecessary complication.

The steamship Io lo  is a British vessel which 
started before the war from the port of NicolaiefE 
upon a voyage to Hamburg laden with various 
oargoes destined for Hamburg, and for German 
consignees. Part of the cargo consisted of two 
parcels of barley, one of 30,280 poods, and the 
other of 156,580 poods (making a total of 
186,860 poods), which, or the proceeds of sale 
of which, were claimed in these proceedings by 
the Russian Bank for Foreign Trade, to which I  
shall hereinafter refer as the “ Russian Bank.” 
The Russian Bank was a bank incorporated under 
the laws of the Empire of Russia with its head 
office at Petrograd, and with branches elsewhere 
in the Russian Empire, and in other European 
countries, including England, but not in Germany 
or Austria. While the ship was on hor voyage 
war was declared. The shipowners apprised the 
British Admiralty of her movements and asked 
for instructions. The Admiralty advised that 
the ship should proceed to Falmouth. This was 
communicated to the ship as she was passing 
Gibraltar. Before she reached the Lizard she 
was directed to proceed to Barry Dock, and she 
arrived there on the 19th Aug. 1914. On her 
arrival there her cargo was seized as prize by the 
Customs authorities acting for the Procurator- 
General of the Crown. On the 31st Aug. the 
writ in these prize proceedings was issued against 
the owners of the goods laden in the vessel, 
including the portion subsequently claimed by 
the Russian Bank. On the 2nd Sept., by the 
order of this court, the marshal was authorised 
to sell the cargo. I t  was sold accordingly, and 
the proceeds of the sale were paid into court in 
these proceedings. On the 4th Sept, an appear

T h e  I o lo .
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ance was entered on behalf of the Russian Bank | 
claiming as owners of the 186,860 poods. The 
ship was directed by the marshal to proceed from 
Barry to Portishead to discharge the cargo for 
delivery to the purchasers. On the 7th Oct. the 
shipowners entered a caveat against the payment 
out of the proceeds of the sale without notice to 
them. The object of entering the caveat was to 
secure payment of the freight and other expenses 
claimed by1 the shipowners.

Shortly after the seizure the marshal had given 
to the shipowners an undertaking in the follow
ing terms : “ I  undertake to pay you on the com
pletion of the discharge of the cargo the amount 
of the ascertained freight and charges on the 
out-turn in the terms of the charter-party and 
bills of lading.” In  accordance with this under
taking the marshal has already paid to the ship
owners 17502. on account. Later, the shipowners 
delivered particulars of their claim in respect of 
the whole cargo, which, summarised, was as 
follows: (1) Freight as per charter-party, 
21182. 6«. 9d . ; (2) charges at Barry, 1192. 14s. 4c2.; 
and (3) claim for detention or loss of time, 10802. 
Roughly speaking, rather more than half of this 
claim, if allowed, would fall upon the portion of 
the cargo claimed by the Russian Bank.

After entering appearance in the proceedings 
the Russian Bank instituted an action in the 
King’s Bench Division of the High Court asking 
for a declaration as to their rights. This action 
was subsequently abandoned, and I  need not 
further advert to it.

Certain communications passed between the 
Russian Bank and the Procurator. General, the 
result of which was that the Procurator-General 
consented to release to the bank the net proceeds 
of part of the oargo to which they laid claim, 
upon the bank giving an idemnity in writing on 
or about the 19th Nov. The document evi
dencing this arrangement was in the following 
terms:

In  P rize.— Steamship Io lo .— W hereas the  underm en
tioned  goods have been seized as prize, and whereas the  
Russian B ank  fo r  Fo re ign  Trade olaim s to  be e n titled  to  
the  goods he re ina fte r desoribed and has requested the 
P rocurato r-G enera l to  consent to  an order fo r  the 
release to  them  o f the said goods, and whereas the 
P rocurato r-G enera l is w ill in g  upon reoeiving the  fo llo w 
in g  in de m n ity  (and sub ject to  such o the r conditions, i f  
any, as may have been arranged between the parties) to  
consent to  such an o rd e r: N ow , in  consideration o f the  
P rocurato r-G enera l agreeing to  g ive suoh consent, the 
said Russian B ank  fo r Fo re ign  Trade undertakes to  
indem nify  the  P rocurato r-G enera l, w hether on h is  own 
behalf o r on behalf o f the  Crow n o r on behalf o f the 
A d m ira lty  m arshal o r o f any o fficer o r o ffic ia l o f the 
C row n o r o f the  P rize  C ourt o r o f any person acting  
under the  a u th o r ity  o r ins truc tions  o f the same o r o f 
any one o r more o f them , against a ll pe titions  (inc lud ing  
pe titions o f rig h ts ), c la im s, proceedings, actions, or 
demands fo r  o r in  respect o r on acoount o f the  goods or 
any p a rt thereo f o r any proceeds thereo f o r a ris ing 
d ire c tly  o r in d ire c tly  o u t o f o r connected w ith  the 
seizure, detention, or release o f the  goods o r any par- 
thereof, and against a ll costs, damages, and expenses in  
respect of the  premises. A nd  the bank undertakes to  
re fund to  the  P rocurato r-G enera l any Bum o r sums of 
money w h ioh  m ay hereafter be found to  have been pa id 
o r may be pa id fo r  the said parcels o r o f any o f them  by 
an a lien enemy.

Then follows a description of the goods by 
reference to the numbers of the bills of lading

and the numbers of the poods, amounting in all 
to 156,580 poods. I  assume that a similar indem
nity was given in respect of the 30,280 poods, or, 
at any rate, that the same conditions applied to 
the release of the proceeds of this parcel.

Later in the proceedings, by consent of the 
Procurator- General, orders were made authorising 
the marshal to pay out to the solicitors for the 
Russian Bank the net proceeds of sale of the 
30,280 and 156,580 poods of barley, less certain 
sums which were retained until the question of 
freight and expenses was decided. Pursuant to 
such orders two sums of 25002. and 11,0002. 
(making 13,5002.) were paid out to the Russian 
Bank out of the proceeds of the sale of the cargo, 
leaving in court about 15002. (the balance of the 
proceeds) until the questions now in dispute were 
determined.

I t  has been necessary to set out the above facts 
in order that the circumstances in which the 
Russian Bank made the present application 
may be understood. Mr. Wright, counsel for 
the bank, contended that the bank was entitled 
to be paid out the balance of the proceeds of the 
sale of the barley in full, without any deduction 
for freight or any other charges. The foundation 
of this contention was that in law the contract 
between the shipowners and the bank, as owners 
of cargo, had come to an end, because the goods 
were not delivered at the port of Hamburg in 
accordance with the contract contained in the bill 
of lading; and that the shipowners were not 
legally entitled to recover the freight or any part 
thereof, or to any lien therefor, or to any allow
ance in respect of it.

But before proceeding to say anything about 
the legal questions which were argued, I  must 
point out that, in the view that I  take of the facts, 
there are difficulties in the way of the bank’s 
claim which appear to me to be insuperable.

In  the first place, counsel for the bank assumed 
that his clients were in the position of absolute 
owners of the cargo entitled to say that the 
seizure was wrongful; and that their claim must 
be considered without any reference to the seizure 
as prize, or to the sale, or to the prize proceedings, 
or to the terms on which the consent to the release 
of the proceeds of the sale was given. The argu
ment was directed as if the question was merely 
one between the bank and the shipowners, and 
depended only upon the contract contained in the 
charter-party. This same bank was interested in 
a cargo shipped and seized under very similar 
circumstances in the case of The Corsican Prince  
(13 Asp. Mar. Law Cas. 29; 112 L. T. Rep. 475)» 
which came before this court in February last, 
and I  venture to repeat what I  said in that 
case upon the question of release by the Grown 
as follows : “ The Crown has full right to consent 
to the release of any ship or goods captured 
or seized on any grounds that to the Crown 
may seem fit. Moreover, it  does not by any 
means follow as a necessary consequence of the 
release that the goods were not properly seized 
as prize as the Crown’s droits of Admiralty. 111 
the present case, as the Empire of Russia is our 
ally in the war, it  does not require a very vivid 
imagination to conceive grounds for giving up to 
the Russian Bank the proceeds of the portion ot 
the cargo claimed by them quite otherwise than 
as an acknowledgment of wrongful seizure. Ann 
if it is thought material, it would be quite open to
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anyone interested in these proceedings at any 
stage to allege and to set out to prove that the 
seizure of the cargo was lawful.”

I  will add that if  it  had been thought material 
in the interest of the bank in the present case, it 
would have been quite open to them to allege and 
to set out to prove, if  they could, that the seizure 
of the cargo was unlawful, and that they were 
absolutely entitled according to prize law to have 
the cargo released with or without costs and 
expenses. That task they did not undertake. 
The course which they were advised to take, and 
which they may have taken with much prudence, 
was to accept the release of the net proceeds of 
the sale of the goods upon the terms of the 
indemnity hereinafter set out. These terms show 
clearly that the arrangement was a compromise, 
and that it  was by no means admitted that the 
Russian Bank was entitled as of right to the 
cargo or its proceeds.

I  need hardly say that according to the rules 
and practice of this court, the marshal rightly 
acted when he undertook to pay to the shipowners 
the ascertained freight and charges, by which I  
think was meant the proper amount of freight 
and charges to be ascertained by a reference to 
the registrar and merchants, in accordance with 
the principles which have been laid down for that 
purpose. These payments have in part been 
made, and will at the end be made in full out of 
the proceeds in court; and are covered by the 
wide words of the indemnity. Upon these facts 
I  am of opinion that the Russian Bank is not 
entitled to be paid in full without any reduction 
for freight and expenses.

But lest my view of the result of the facts may 
be considered to be erroneous, and as the legal 
aspect of the case, and of cases similar to it, is of 
general importance, I  will deal also with the law 
applicable to such cases. I  can do this the more 
briefly because I  have already had occasion to 
deal with the subject in some of its aspects in The 
Juno  (13 Asp. Mar. Law Cas. 15; 112 L. T. 
Rep. 471) and The Corsican Prince (ub i sup.). 
The former dealt with the freight claimed by 
the owners of a British ship in respect of 
goods which were laden upon her and which 
were condemned as prize, as against the captors, 
and the respective positions of British and 
Ceutral _ ships in relation to their rights to 
freight in such cases were compared. In  the 
latter I  considered the general question of the 
Jurisdiction of the Prize Court to award freight 
*0. owners of British ships where the cargo was 
seized as prize, and where it or its proceeds had 
ocen released as in the present case.
, order to avoid repetition I  would refer to 
“be authorities cited in these two decisions. From 
hem 1 deduced certain results and venture to lay 

down the following propositions:
‘ The Prize Courts have constantly dealt with 

claims for freight and damages where ships or 
Cargoes have been captured or seized, not only as 
between captors and owners, but also as between 
a?^er? sk’P8 and owners of cargo, and have
adjudicated upon such claims whether the ship or 
argo has been released, and when both ship and 
argo have been released ; and apparently no 
etion involving those questions in similar cases 

t,8:8 brought in any Common Law Court. And 
b»s is obviously for grounds solid in justice 
b® convenient in practice; because the two

courts administered two different codes or 
systems of la w ; the Prize Courts deal with 
claims in accordance with the law of nations and 
upon equitable principles freed from contracts, 
which almost always cease to have effect upon 
capture or seizure by reason of the non-perform
ance or non-completion of the contract of 
affreightment; whereas Common Law Courts 
would only determine the consequences of the 
strictly legal contractual obligations of the 
parties. The King’s Bench Courts would either 
give the claimants for freight the whole or 
nothing, according to whether the contract of 
affreightment had been performed or not. But 
the Prize Court takes all the circumstances into 
consideration, and may award, as it  has done in 
decided cases, the whole or a moiety of the 
freight, or a sum pro ra ta  it in e r is ; or it  may 
discard the contract rate altogether, even as a 
basis for assessment on calculation (The T w illin g  
Biget, Roscoe’s English Prize Cases, vol. 1, 430; 
5 Ch. Rob. 82); or it  may withhold or diminish 
the sum by reason of misconduct, as, e.g., resist
ance to search or spoliation or non-disclosure of 
papers.”

A  passing reference was made in the judgment 
given in The Juno (ub i sup.) to the case of The 
Friends  (Roscoe’s English Prize Cases, vol. 2,48 ; 
Edw. 246). I t  was not dealt with at length, 
because, as was pointed out, it  was between ship
owners and cargo owners, and not between ship
owners and captors, as was that of The Juno  
(ub i sup.). That very circumstance renders the 
decision in The Friends (ub i sup.) of great 
importance in the consideration of the matter 
now before the court. I t  is right, therefore, to 
refer to it  more fully. That was the case of a 
British vessel which had been chartered to deliver 
a cargo at Lisbon. The ship had prosecuted her 
voyage to the entrance of the Tagus, when she 
was warned off by the blockading squadron. A  
gale of wind afterwards blew her out to sea, 
and she was captured by a Spanish privateer, 
but was soon afterwards recaptured by a 
British cruiser and taken to Madeira, where 
the ship and cargo were sold by the re
captors to pay salvage. The ship and the cargo 
were afterwards decreed to be restored. The 
question which the court had to decide was what 
freight was due under the circumstances. On 
the part of the owner of the ship it was contended 
that the whole of the freight was due, as the ship 
had actually gone up to the mouth of the port to 
which she was destined. On she part of the 
owner of the cargo it was contended that no 
freight was due as the cargo was not delivered 
according to the terms of the charter-party. 
Referring to certain cases of American ships 
bound to France or Holland, and which were 
brought into this country under the prohibitory 
law, Lord Stowell said: “ In  those cases the court 
gave the master the full benefit of the freight, not 
by virtue of his contract, because, looking at the 
charter-party in the same point of view as the 
Court of Common Law, it oould not say that the 
delivery at a port in England was a specific per
formance of its terms; but there being no contract 
which applied to the existing state of facts, the 
court found itself under an obligation to discover 
what was the relative equity between the parties. 
This court sits no more than the Courts of 
Common Law do to make contracts between
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parties; but as a court exercising an equitable 
jurisdiction it considers itself bound to provide 
as well as it  can for that relation of interests 
which has unexpectedly taken place under a state 
of facts out of the contemplation of the con- 
tracting parties in the course of the transaction.” 
And in pronouncing his decision, he delivered 
himself as follows : “ The present case is marked 
with peculiar misfortune, because here after the 
ship had been stopped by the blockading force 
she was blown out to sea, and, being subsequently 
taken out of the hands of the master, she was 
carried by the recaptors to a distant port, and 
there sold, together with her cargo, at a great 
loss. In  this case, therefore, loss is unavoidable, 
and the only question is, upon whom the weight 
of it shall fall. Now, if the incapacity of com
pleting the voyage could be exclusively attributed 
to one of the parties, it  would be proper that the 
loss should fall there; but the fact is that the 
calamity is common to both, for both ship and 
cargo were equally affected by the blockade. The 
ship could not have entered the interdicted port 
in ballast, any more than the cargo could have 
entered it  in any other vehicle. The loss arises 
from the common incapacity of the one and of the 
other; I  think, therefore, that what equity would 
suggest is that the loss should be divided; and 
under these circumstances I  shall direct a moiety 
of the freight to be paid.”

In  the case which now calls for decision in 
this court the cargo in question was seized as 
prize. I t  was subsequently sold, and its proceeds 
were paid into court to be dealt with in the 
prize proceedings. I  have pointed out that, 
according to the authorities and practice of the 
Court of Prize, the jurisdiction of the court to 
deal with freight is not affected by the release of 
the cargo—even if it had been released upon the 
decision of the court that it  had been wrongfully 
seized, which was not the case in relation to this 
cargo.

According to the Common Law the contract of 
affreightment came to an end immediately it 
became illegal because of the war to proceed to 
carry the goods to their German destination ; 
and in a Court of Common Law no freight, could 
be recovered under the contract which had so 
come to an end. An illustration of this is afforded 
by the recent judgment of Rowlatt, J. in St. Enoch 
Shipp ing Company L im ite d  v. Phosphate M in in g  
Company (139 L. T. Jour. 94; (1915) W. N. 197), 
where the learned judge decided that no freight 
could be recovered by the shipowners for the 
carriage of cargoes of cotton, copper, phosphate, 
and wheat from South America, which were 
destined for Hamburg, but which were diverted 
to Manchester. I t  must be noted, in connection 
with this decision, that, although the cargoes were 
in some way detained by the Customs authorities, 
no proceedings in prize were taken. The cargoes 
were given back as if they never had been inter
fered with by the Customs authorities, and the 
cas9 was dealt with upon the footing that no 
seizure as prize was ever effected. I  may be 
allowed to point out that the decision in that 
case, although I  doubt not that it  was given in 
accordance with the law of contract, might fairly 
be considered commercially as producing a hard
ship to the shipowners. On the other hand, it  is 
satisfactory to note that if  my view of the 
doctrines to be applied in such cases when they

come before the Prize Court is correct, a more 
even and equitable adjustment can be made, 
which balances fairly the rights of the parties 
where the contract which has been ended no 
longer regulates them.

Upon the grounds on which my decision is 
based, it becomes unnecessary for me to decide 
the various questions which were argued upon 
the construction of the bill of lading, and 
the effect of the “ blockade and interdicted port ” 
clause.

In  my judgment the application of the Russian 
Bank for payment of the proceeds in full without 
any deduction for freight or charges fails, and I  
dismiss their summons with costs.

Counsel for the shipowners did not contend in 
these proceedings that they were entitled to the 
full freight as the contract freight. In  one sense 
it was not necessary upon this application to argue 
that point. But I  do not apprehend that it  is 
desired to argue it further. And so it may be 
convenient now to order that it  be referred to the 
registrar and merchants to ascertain the amount 
due for freight or charges in respect of all the 
cargoes upon the principles laid down in the 
judgment of thie court in The Juno (ub i sup.).

Leave to appeal.
Solicitor for the Crown, Treasury S o lic ito r.
Solicitors for the Russian Bank for Foreign 

Trade, Coward end H awkslty, Sons, and Chance.
Solicitors for the shipowners, Botterell and 

Roche.

June 10, 14, and 21, 1915.
(Before Sir S. T. E vans, President.)

T h e  Zam o ra , (a)
Prize Court— Order in  Council— V a lid ity — B in d 

ing  effect upon P rize  Court— Prize Court Rules 
— Order X X IX .

B y  Order X X I X  o f the P rize Court Rules, as 
authorised by an Order in  Council, i t  is  provided  
that : “  Where i t  is  made to appear to the judge  
on the application o f the proper officer o f the 
Crown tha t i t  is  desired to requis ition on behalf 
o f H is  M ajesty a ship in  respect o f which no 
f in a l decree o f condemnation has been made, he 
shall order tha t the ship shall be appraised, and 
tha t upon an undertaking being given . . .
the ship shall be released and delivered to the 
Crown.”

B y  Order I  o f the Prize Court Rules : “ Unless 
the contrary in tention  appears, the provisions o f 
these rules re lative to ships sha ll extend and  
apply, mutatis mutandis, to goods.”

A Swedish vessel ca rry ing  copper, which was 
absolute contraband o f war, was seized and 
brought in to  a B r it is h  port. A  w r it  was issued 
tha t the ship and her cargo should be condemned 
and confiscated. Before any ad jud ica tion  as to 
these claims had taken place, the P rocurator- 
General on behalf o f the War Department took 
out a summons tha t the Crown should be entitled  
to requis ition the copper, leaving the question o f 
the r ig h t to the same, or the proceeds of the sale 
thereof, to be decided la te r on.

(a) Reported by J. A, Sla t k b , Esq., Barrister-at-Law.
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H e ld ,' tha t Order X X I X  was b ind ing upon the 
Prize Court, tha t i t  d id  not contravene the law  
o f nations, and tha t i t  was not u l t r a  v ire s . 

S u m m o n s  a d jo u rn e d  in to  c o u r t  f o r  a rg u m e n t  as 
to  th e  r i g h t  o f  th e  C ro w n  to  re q u is i t io n  goods 
a lle g e d  to  be th e  p ro p e r ty  o f  n e u tra ls .

The Zamora was a Swedish steamship, belonging 
to the port of Stockholm, and on the 19th March 
1915 she sailed from New York with a cargo which 
included a quantity of copper, about 400 tons. 
This copper was shipped by the American Smelt- 
mg and Refining Company of New York, and 
was consigned to the Swedish Trading Company 
of Stockholm. Copper was absolutely contraband 
of war, and whilst the Zam ora  was on her way 
from the United States to Sweden she was 
stopped and afterwards sent to a British port, as 
the Crown alleged that the copper which she 
carried was really intended for Germany. The 
ship and her cargo were then seized, and pro
ceedings were commenced that the Bhip might be 
condemned and confiscated as lawful prize on the 
ground that the cargo which she was carrying 
was as to more than one-half thereof contraband 
of war, and that the cargo should be condemned 
and confiscated as contraband. Alternatively 
the Crown asked that an order might be made 
authorising the detention and sale of the cargo, 
on the ground that the vessel left a port other 
than a German port after the 1st March 1915, 
having on board the contraband cargo, the same 
having an enemy destination or being enemy pro- 
perty. No adjudication had taken place as to 
these claims, but in the meantime a summons 
was taken out by the Procurator-General on 
behalf of the War Department that the Crown 
should be at liberty to requisition the copper, 
eaving the question of the right to the same, or 

tne proceeds of the sale thereof, to be decided 
later on. The summons was taken out under 
Grder X X IX  of the Prize Court Rules. The 

o t0 recluip’^ on was resisted by the claimants, 
she Swedish Trading Company of Stockholm.

19H7 0 ld e r L ’ r ' 2’ ° f  the PHze 0ou rt Rulea

of V u '0SB 00ntrary in te n tion  appears, the provisions 
”  these ru les re la tive  to  ships sha ll extend and apply,
m u ta tis  m u tand is , to  goods.

Py Order X X IX  of the Prize Court Rules, 
OQ amended by Order in Council dated the 
•Jfd March 1915, it  is provided:
K u le  1. W here i t  is  made to  appear to  the  judge on 

ne ap p lioaCion o f the  proper officer of the  Crown th a t 
"W  desired to  re qu is ition  on behalf o f H is  M a jesty a 

t i *  ,ln  respect o f w h ich  no fina l decree o f eondemna- 
°n  has been made, he sha ll order th a t the ship sha ll 

in  aI>l )ra'̂ s and th a t upon an undertak ing  being given 
accordance w ith  rn le  5 o f th is  order the  ship sha ll 
released and de livered to  the Crown. 

t i o n u 4 ' any oase where a ship has been reqnis i- 
or n f  Under t !ie  Provisions o f th is  order, and w hether 

o an appraisom ent has been made, the cou rt may, 
Paid v.6 aPPh°ation o f any pa rty , f ix  the  am ount to  be 

o hy the Crown in  respect o f the value o f the  ship, 
an n **' Iu  every  oa8e ° f  requ is ition  under th is  order 
offinr 61 ak in« in  w r i t inSi sha ll be filed  by the proper 
a p n r*• j  ik® oonrt on behalf o f the Crown o f the 
Under1 0 " Va r̂'0 .o i the ship, o r o f the am ount fixed 
a tim  iD le th is  order, as the  case m ay be, a t such 
th e o ° r  tim es as the cou rt sha ll declare by  order th a t 
o f „  ame ° r  any  p a rt thereo f is requ ired foy the purpose 

Payment o u t o f conrt.
V ol. XIII., N. S.

The Attorney-General (Sir E. Carson, K.C.) 
and Branson for the Crown.—The copper was 
requisitioned on behalf of the Crown under the 
terms of the new Order X X IX  of the Prize 
Court Rules. The Crown was quite within its 
rights in making such requisition. I t  might be 
sui?§hsted that the Order in Council authorising 
the new order was u ltra  vires. I t  was submitted 
that no act on the part of the executive could be 
so designated when it was done in defence of the 
realm. No harm could happen to the claimants 
m any case. They were fully protected by the 
undertaking given in accordance with rule 5 of 
the order. Moreover, it  was not a case of the 
seizure of neutral goods on the high seas. The 
cargo was actually in the possession of the 
Prize Court. The court had full powers to 
make the order asked for by the Procurator- 
General.

Leslie Scott, K.C., Roche, K.C., Balloch, and 
Baty  for the claimants.—The submission of the 
claimants was that under the law which bound 
the Prize Court the judicial act which his Lord- 
ship was asked to perform was beyond his juris
diction. I t  was contrary to the law of the 
court, and contrary to all rules of justice and 
equity. The order was not binding upon the 
Prize Court. I t  constituted a change in the 
substantive law regulating the rights of neutrals 
and their property when no charge of carrying 
contraband goods had been established. The 
Prize Court sat to administer the law of nations, 
and the right of requisition was unknown to such 
law. A  right to seize neutral goods was claimed 
by military leaders in the field on certain 
occasions, when there was urgent military 
necessity. Here no such necessity had been 
shown. They cited

Gooleney v. Anderson, 8 L . T . R ip .  295 • 1 De G J  
& S. 365 ;

A ttorney-G enera l v. S illem , 10 L . T . Rep. 434 ■ 
1 0 H .L .  704;

The M a r ia ,  Roscoe’s E ng lish  P rize  Cases, vo l. 1 
152 ; 1 Ch. Rob. 340 ;

The Recovery, 6 Ch. Rob. 341;
S to ry ’s P rize Courts, pp. 2 et. seg.

The Attorney-General in reply.—This was the 
first occasion in which an Order in Council had 
been questioned in a Prize Court. To succeed in 
their contention the claimants must go to the 
length of saying that the Crown could never, 
under any circumstances, requisition the goods of 
a neutral. That was an impossible proposition. 
He cited

The Fox, Rosooe, vol. 2, 6 1 ; Edw. 311 ;
The Inv in c ib le , 2 G all. 29 ;
West Rand Gold M in in g  Company v. The K in g  

93 L . T . Rep. 207; (1905) 2 K . B . 391;
W heaton’ s In te rn a tio n a l Law  (4 th  ed it.), sects. 392 

396.

Cur. adv. vu lt.

June 21.—The P r e s id e n t .—By a summons 
issued in an action in prize relating to the steam
ship Zam ora  and her cargo, an application was 
made by the Procurator. General for an inter
locutory order that part of the cargo laden on 
the vessel, namely, about 400 tons of copper, 
should be released and delivered up to the Crown 
under Order X X IX  of the Prize Court Rules, 
upon an undertaking to be given by the proper

U
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officer of the Crown to pay into court the 
appraised value of the copper in accordance with 
rule 5 of the order. The claim in the writ in the 
prize proceedings was “ for a decree that the said 
steamship Zamora be condemned and confiscated 
as good and lawful prize on the ground that the 
cargo which she was carrying at the time of her 
capture and seizure was as to more than one-half 
thereof contraband of war, and for a decree that 
the said cargo be condemned as good and lawful 
prize as contraband of war; or in the alternative 
for an order for the detention and (or) for the sale 
of the said cargo on the ground that the said 
steamship sailed from a port other than a German 
port after the 1st March 1915, having on board 
the said cargo, which had an enemy destination 
or was enemy property.”

The Zamora was a Swedish vessel registered 
of Stockholm. She sailed from New York, 
U.S.A., on the 20th March 1915, bound for 
Stockholm. On the Sth April, when between the 
Faroes and the Shetlands, she was stopped and 
captured by His Majesty‘s ship Alsatian, and a 
prize crew was put on board. She was taken to 
the Orkney Islands and was, with th6 cargo, 
fioally handed over to the marshal of this court 
on the 19th April. Thenceforth the ship and the 
cargo remained in the custody of the marsnal of 
the Prize Court awaiting the hearing of the cause 
upon the judgment in which their condemnation 
or release depended.

In  support of the present application for 
the release and delivery of the cargo to the 
Crown, a sufficient affidavit of the Director 
of Army Contracts was filed. The applica
tion was strenuously resisted on behalf of a 
Swedish firm who claim to be the owners of the 
cargo. .

The summons came before me in chambers, 
and at the request of counsel for the claimants I  
ordered that it  should be adjourned into court 
for argument. Upon the hearing it was con
tended that the provisions of Order X X IX  
material to the present question violated the law 
of nations; that they were not binding upon 
this court; and that this court owed no obedience 
to them, and ought not to act upon them. The 
argument spread over a wide field. In  the 
expanse of the outlook the matter really in 
issue was so dwarfed as to vanish almost out of 
sight.

Before entering upon a survey of the extended 
area which was opened out in the argument, I  
propose to deal with the more restricted position 
in relation to which the decision of the question 
in issue depends.

The position is that prize proceedings resulting 
from the capture of the vessel and cargo are 
pending; and that the present application is for 
an interiocutory order in respect of the copper 
which was part of the captured property. Any 
order made upon the interlocutory application 
will not prejudice the case for the claimants upon 
the final bearing. I t  may be that their cargo will 
be decided to be confiscable and will be decreed 
to be condemned, or it  may happen, on the other 
hand, that the decision will be the other way, in 
which case the claimants will have the value of 
the cargo decreed to be paid to them, and possibly, 
in addition, they may be awarded sums for 
damages and costs. The order made upon the 
present application will not affect their rights,

which will fall to be determined at the hearing of 
the cause.

A t the outset the capture or seizure as prize 
vests the possession of the property captured or 
seized in the Crown, and when the property comes 
into the custody of-the marshal of this court it is 
subjected fully to the jurisdiction of this court. 
The court has inherent powers to deal with the 
property brought within its jurisdiction as it may 
deem fit in the exercise of its discretion. I t  has, 
in my opinion, such a power, apart from any rules 
of practice made under the Prize Act3 of 1864 or 
1894. I t  could, without any such rules, order a 
sale of perishable goods before condemnation; or 
order a sale of goods in order to avoid difficulties 
or expense of warehousing, or removing, or for 
any other reason which appeared sufficient to the 
court. In  my view, persons who lay claim to 
property captured or seized have no right by any 
rule of international law to demand that the 
property should be preserved in specie until the 
final decree determines whether it is to be released 
or to be condemned. Prize Courts have always 
acted upon the principle that the capture is lawful, 
until the claimants establish the contrary. A ll 
that it  is necessary for the captors to allege in 
prize proceedings is that the capture was made, 
and that the property captured is claimed as 
prize; thereupon the claimants must establish 
their claim to release. I f  their claim to release is 
sustained they may have the property delivered 
up, if it has been kept intact; or they will 
receive its value if it has been sold or other
wise disposed of, with or without costs and 
damages against the captors as the circumstances
may require. .

The argument of counsel for the claimants was, 
or necessarily involved, that the goods captured 
must in any circumstances be preserved to be 
delivered up in the same character if  release is 
ordered; and that they cannot, except with the 
consent of the claimants, be sold or converted into 
a fund; or, fn other words, that the claimants, in 
case their claim is allowed, must be put in pos
session of the property itself, and not of its value. 
I  know of no principle or rule of international law 
to that efEect. I f  the claimants have no such 
legal right to have the property delivered up in 
specie, it  matters not whether the property is sold 
for good reasons and so converted into money, or 
is requisitioned by the Crown (instead of going 
through the form of sale) upon an undertaking to 
pay into court the appraised value.

But apart from any inherent power of the court, 
the order referred to in the Prize Court Rules, 
Order X X IX ,  deals expressly with the matter 
and prescribes the practice to be pursued. I  will 
consider hereafter the larger question whether 
this order violates an acknowledged and settled 
principle of the law of nations; and whether, it 
it  does, it  nevertheless, as an order made by His 
Majesty in Council, must be observed and obeyed 
by this court. Before approaching that wide and 
important subject, however, I  must declare that 
in my view Order X X IX  deals only with a matter 
affecting the procedure and the practice of tue 
court—a domestic affair in which no foreign 
neutral or enemy has any voice or right to inter
fere I t  deals only with interlocutory steps whicn 
may betaken in this court after prize proceedings 
have been instituted. Matters of practice in pro
ceedings such as sale of property or deliveiy up
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on bail, or upon appraisement, are not of inter
national concern, and are not, and cannot be, 
regulated by uniform international principles or 
procedure to be applied in the courts of all 
countries. As an example, a reference to the 
prize regulations of Russia and of Japan during 
the war of 1904-5 will show that they differ as to 
the rules regulating sale of captured vessels and 
goods before or after the institution of prize 
proceedings.

I f  Order X X IX  deals, aB I  think it  does, 
merely with the regulation of the practice and 
procedure of this Prize Court, it has the force of 
an Act of Parliament, as it  has been made under 
statutory powers. But if it  goes beyond procedure 
and practice, it  has nevertheless the force properly 
attributable to an Order in Council. This appears 
by the order itself, and in the Naval Prize Act 
1864 there is an express saving of the right, 
power, or prerogative of the Crown, as there is 
also of the jurisdiction or authority of or exercis
able by the Prize Court. I f  it is regarded as an 
Order in Council, it is, in my opinion, within the 
power and prerogative of the Crown to make an 
order giving the right to requisition neutral 
property which may be of use to the Crown as a 
belligerent, subject to making compensation 
therefor. For instance, where, in former wars, 
such things as planks, sailcloths, pitch, hemp, and 
copper sheets belonging to neutrals were ordered 
before condemnation to be handed over to the 
Government pursuant to an order or declara
tion of the Crown: (see the following cases 
gathered from Hay and Marriott’s reports: 
The Vrow Antoinette, p. 142; De Jonge Josiers, 
p. 148; Concordia A ffn ita t is , p. 169; Sarah 
and Bernhardus, p. 174; The Hoppet, p. 217; 
Jonge Gertruyda, p. 246; Concordia Sophia, 
p. 267; D rie  Gebroedert, p. 270; The Jonge duffers, 
p. 272; and also the cases mentioned at pp. 287 
and 288).

As to the law relating to foodstuffs, reference 
may be made to The Haabet (Roscoe’s English 
Prize Cases, vol. 1, 212; 2 Cb. Rob. 174). Lord 
Stowell deals with this question as follows : “ The 
right of taking possession of cargoes of this 
description, commeatus or provisions, going to the 
enemy’s ports, is no peculiar claim of this 
country; it belongs generally to belligerent 
nations; the ancient practice of Europe, or, at 
least, of several maritime States of Europe, was 
to confiscate them entirely; a century has not 
elapsed since this claim has been asserted by some 
of them. A  more mitigated practice has pro
f i le d  in later times of holding such cargoes 
subject only to a right of pre-emption, that is, to 
a right of purchase upon a reasonable compensa
tion, to the individual whose property is thus 
diverted. I  have never understood that on the 
side of the belligerent this claim goes beyond the 
case of cargoes avowedly bound to the enemy’s 
Port, or suspected on just grounds to have a con
cealed destination of that kind; or that on the 
side of the neutral the same exact compensation 
is to be expected which he might have demanded 
fiom the enemy in his own port. The enemy may 
be distressed by famine, and may be driven by 
his necessities to pay a famine price for the com
modity if it  gets there; it does not follow that 
acting upon my rights of war in intercepting such 
supplies I  am under the obligation of paying that 
Price of distress. I t  is a mitigated exercise of

war on which my purchase is made, and no rule 
has established that such a purchase shall be 
regulated exactly upon the same terms of profit 
which would have followed the adventure if  no 
such exercise of war had intervened; it  is a 
reasonable indemnification and a fair profit of the 
commodity that is due, reference being had to the 
original price actually paid by the exporter, and 
the expenses which he has incurred. As to what 
is to be deemed a reasonable indemnification and 
profit, I  hope and trust that this country will 
never be found backward in giving a liberal 
interpretation to those terms; but certainly the 
capturing nation does not always take these 
cargoes on the same terms on which an enemy 
would be content to purchase them ; much less are 
cases of this kind to be considered as cases of 
costs and damages, on which all loss of possible 
profit is to be laid upon unjust captors; for these 
are not unjust captures, hut authorised exercises 
of the rights of war.”

As to interlocutory orders dealing with seized 
cargoes in prize proceedings from early times in 
this country up to more recent times in the TJ nited 
States of America, numbers of instances will be 
found of orders for sale before condemnation, 
and also for delivery to the State of goods 
not already condemned upon their value being 
paid into court or secured, in some cases 
where on the final hearing it was decided that 
the goods were not confiscable, and in some 
even before legal proceedings in prize had been 
commenced.

As it was contended that to give effect to 
Order X X IX  by allowing the State to requisition 
would be to act in violation of tbe law of nations, 
it  would appear to be more useful for the purpose 
of inducing conviction to extract instances from 
the practice of other countries. Accordingly I  
will refer to some cases from the United States 
of America, the courts of which, next, possibly, to 
our own, have done most for the elucidation and 
the development of the law of nations applicable 
to the law of prize. In  The St. Lawrence and 
cargo (2 Gall. 19) Story, J. states (at p. 22) that in 
that case tbe property was sold under an inter
locutory order before final condemnation, and the 
proceeds were brought into the registry tc abide 
the final decision of tbe Appellate Court. In  The 
Avery  and cargo (2 Gall. 308) the same learned 
judge dealt on appeal with an application by the 
captors relating to the proceeds of sale of goods 
made under an interlocutory order pending the 
proceedings in toe court below, whereof restora
tion was afterwards decreed ; and in the course of 
his judgment (at p. 310) he said : “ I t  is very clear 
that the terms of this Act (cited) apply only to 
sales after a final condemnation, and not to sales 
made pendente lite  under interlocutory decrees 
of court. Nor can it .be admitted that the 
intention of the Legislature requires a more 
enlarged construction. Interlocutory sales are 
often ordered under a perishable monition and 
survey, or for other good cause in the discretion 
of the court.”

I  will cite a few later instances decided in 
1862-3 which arose during the American Civil 
War. In  The Sarah and Caroline and oargo 
(Blatchford, I ’ r. Cas. 123) a neutral vessel wa3 
captured on the ground that she was trying to 
break a blockade. The cargo was sold before 
condemnation, as appears from the following
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passage in the judgment of Betts, J . : “ No 
appearance having been entered in the suit on 
due return of the warrant of arrest of the cargo, 
and the capture having vested ju r is d ic tio n  in  the 
Prize Court over the property seized, it  is ordered 
that an interlocutory order for the sale of the 
cargo arrested in the cause be made, and that the 
proceeds thereof be deposited in the cause on the 
registry of the court, to abide the further order of 
the court.” Another significant case, when the 
vessel and cargo were delivered over to the public 
use by order made even before the libel in prize 
was filed and without notice to any claimant, was 
the steamer Memphis and cargo (Blatchford, Pr. 
Oas. 202). The vessel was British, and the cargo 
also belonged to British subjects. The headnote 
is as follows : “ This vessel having been sent into 
court as a prize, the court, on thê  application of 
the District Attorney, before libel filed, and 
before any appearance by any claimant, ana 
without notice to any claimant, made an order 
appointing appraisers to value the prize, w ith  the 
view to her being taken fo r  the use o f the Govern
ment. After the libel was filed the claimant 
appeared in the suit and moved to vacate  ̂ the 
order because it was made without notice to nim. 
Held, the motion could not be granted. Property 
captured as prize is under the control of the court 
from the time it is delivered to the court by the 
Prize Master until it is finally disposed of, and 
the filing of a libel is not necessary to give the 
court cognisance of the property.” I  may observe 
that the order for appraisement and delivery 
embraced the cargo as well as the ship. I  will 
cite one passage from the judgment, as it  appears 
to me to be important:—

“ The point most strenuously urged by the 
several counsel was that the Prize Court acquires 
no cognisance of a prize case except by means of 
a libel, which causes an arrest, in law, of the 
property captured and subjects it thereafter to 
judicial jurisdiction. This, it appears to me, is a 
manifest misapprehension of the state of the 
matter under the jurisprudence of the Jmteu 
States. The prize vessel and all her cargo and 
papers are in the first instance transmitted by the 
officer making the capture to the charge of the 
judge of the district to which such prize is 
ordered to proceed: (2 U.S. Statutes at Large, 
Act 7). These standing prize rules, fully con
firmed by the fiat of Congress ‘ relative, to judicial 
proceedings upon captured property and the 
administration of the law of prize which 
appeared the 25th March 1862, place the pro
perty captured under the control of the court and 
its officers until the final adjudication and dis
posal of it by the court. The notion, therefore, 
that the prerogative powers of the Government 
can be exercised only directly by the United 
States in its military capacity, and not at all 
through the courts, cannot be supported under 
our laws. Those high functions are legitimately 
put in force by the instrumentality of the 
judiciary in obtaining through its agency the 
active use of the possession of prize property, 
which first vests in this department. Accordingly 
an order for the appraisal of captured property 
and the surrender or transfer of it  to Government 
uses, under precautionary provisions to secure 
individual interests vesting in it, is palpably a 
judicial power, to be performed at the instance of 
the Government, and meed not, if  indeed it can,
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be superseded or dispensed with by a direct and 
summary act of appropriation of the property by 
the executive authority.” _  , ,

In  the case of the steamer E lla  W arley and 
cargo (Blatchford, Pr. Cas. 204), the method to 
be adopted for ascertaining the value of property 
handed over to the use of the captors  ̂was the 
matter chiefly discussed; but in the judgment 
Betts, J. dealt with the right of the captors 
thus: “ The prerogative right of the captors to 
take the property seized to their own use is 
modified only in subserviency to the modern law 
of war, that in case a judicial confiscation of it 
is not secured, the captors are responsible over for 
its value to the lawful proprietor. That responsi- 
bility may b8 secured to the claimant by bail  ̂m 
court for its worth, or other equivalent protection 
to such contingent right. The usage of tnis 
court is to place the value in deposit in the 
registry of the court to be restored and paid to 
the claimant in case of the acquittal of the pro
perty in place of relying upon individual under
takings or responsibilities therefor *; and he 
proceeds (at p. 206) : “ But all the decisions must 
rest on the same principle—that it is competent 
to the Government, through the agency oi tne 
courts, to take immediate possession and use ot 
the captured property, on guaranteeing by bail or 
deposit, at its worth, the restoration of its value 
to its lawful claimants.” A t a later stage in 
dealing with the same vessel and her  ̂cargo, the 
learned judge said: “ I  retain the conviction that 
the Government possesses the legal right of 
claiming a direct appropriation to public use of 
captured property, and that the courts are bound 
to carry such demand into execution, according to 
the usual course of procedure before i t : (see The 
E lla  Warley and cargo, Blatchford, Pr. Cas., at 
p. 209). The cases of The Memphis (ub i sup.) and 
The E lla  W arley (ub i sup.) afterwards came on 
appeal before Nelson, J ., Associate Justice of the 
Supreme Court of the U.S.A., who was no mean 
authority upon questions of prize law ; and none 
of the principles enunciated by Betts, J. in that 
case were disapproved.

Finally, I  would refer to the case of the 
schooner Stephen H a r t  and cargo (Blatchford, 
Pr. Gas. 387). The case was finally determined 
on the 10th July 1863. Meantime by inter
locutory orders, some made before the libel in 
prize, and others after proceedings were taken, 
but all made before final decree, parts of tne 
cargo were delivered to the Navy Department for 
the use of the United States; other parts to the 
W ar Department, the Ordnance Department, and 
the Sanitary Department of the States; and the 
schooner herself and the remainder of her cargo 
were sold by public auction ; and all the proceeds 
of the vessel and her cargo delivered and sold as 
aforesaid were paid into the registry of the 
court to await the final determination and decree 
of the court.

In  view of the cases to which reference has now 
been made, it  cannot in my opinion be possible to 
maintain that the requisition by the State ot 
captured property which is provided for by Ordei 
X X IX  of the Prize Court Rules is a violation ot 
an acknowledged or settled principle or rule ot 
the law of nations. I f  the view just expressed m 
correct, it  is not necessary to discuss the quest«’

. whether this court is bound to obey an Order 11 
I Council which may run contrary to the ackuow-
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ledged law of nations. I f  that question should 
arise, I  am humbly and fully content to assume 
the standpoint of Lord Stowell in the case of The 
Fox (ub i tup.), in which he had to deal with the 
Orders in Council which were made by way of 
reprisal after the celebrated Berlin and Milan 
decrees of Napoleon. He expressed his view of 
the duty of the Prize Court, with reference to the 
law of nations, and to Orders in Council by the 
State in and under which the court exercised 
j  urisdiction, in the folio wing classical passages:—

“ In  the course of the discussion a question has 
been started, what would be the duty of the court 
under Orders in Council that were repugnant to 
the law of nations P I t  has been contended on 
one side, that the court would at all events 
be bound to enforce the Orders in Council; on 
the other, that the court would be bound to apply 
the rule of the law of nations adapted to the 
particular case, in disregard of the Orders in 
Council. I  have not observed, however, that these 
Orders in Council, in their retaliatory character, 
have been described in the argument as at all 
repugnant to the law of nations, however liable 
to be bo  described if merely original and abstract. 
And, therefore, it  is rather to correct possible 
misapprehension on the subject than from the 
Bense of any obligation which the present dis
cussion imposes upon me that I  observe that this 
court is bound to administer the law of nations to 
the subjects of other countries in tho different 
relations in which they may be placed towards 
this country and its Government. This is what- 
other countries have a right to demand for their 
subjects and to complain if  they receive it not. 
This is its unwritten law evidenced in the course 
of its decisions, and collected from the common 
usage of civilised States. A t the same time it is 
strictly true, that by the constitution of this 
country, the King in Council possesses legislative 
rights over this court, and has power to issue 
orders and instructions which it is bound to obey 
and enforce; and these constitute the written 
law of this court. These two propositions, that 
the court is bound to administer the law of 
nations, and that it is bound to enforce the King’s 
Orders in Council, are not at all inconsistent with 
each other; because these orders and instructions 
are presumed to conform themselves, under the 
given circumstances, to the principles of its 
nnwritten law. They are either directory applica
tions of those principles to the cases indicated in 
them—cases which, with all the facts and circum- 
Btauces belonging to them, and which constitute 
their legal character, could be but imperfectly 
known to the court itself; or they are positive 
regulations, consistent with those principles, 
applying to matters which require more exact and 
definite rules than those general principles are 
capable of furnishing.

“ The constitution of this court, relatively to the 
legislative power of the King in Council, is 
analogous to that of the Courts of Common Law 
relatively to that of the Parliament of this 
kingdom. Those courts have their unwritten law, 
.he approved principles of natural reason and 
Justice—they have likewise the written and 
statute law in Acts of Parliament, which are 
directory applications of the same principles to 
Particular subjects, or positive regulations con
s ta n t with them, upon matters which would 
remain too much at large if they were left to the
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imperfect information which the courts could 
extract from mere general speculations. What 
would be the duty of the individuals who preside 
in these courts if required to enforce an Act of 
Parliament which contradicted those principles, is 
a question which I  presume they would not 
entertain a p r io r i,  because they will not entertain 
a p r io r i  the supposition that any such will arise. 
In  like manner, this court will not let itself loose 
into speculations as to what would be its duty 
under such an emergency, because it  cannot, 
without extreme indecency, presume that any 
such emergency will happen; and it is the less 
disposed to entertain them, because its own 
observations and experience attest the general 
conformity of such orders and instructions to the 
principles of unwritten law. In  the particular 
case of the orders and instructions which give 
rise to the present question, the court has not 
heard it at all maintained in argument that as 
re ta lia to ry  orders they are not conformable to 
such principles—for re ta lia to ry  orders they are. 
They are so declared in their own language, and 
in the uniform language of the Government 
which has established them. I  have no hesitation 
in saying that they would cease to be just if 
they ceased to be retaliatory ; and they would 
cease to be retaliatory from the moment the 
enemy retracts in a sincere manner those 
measures of his which they were intended to 
retaliate.”

Judges and jurists have pronounced upon thiB 
subject after the judgment of Lord Stowell in 
The Fox (ubi sup.) In  M aisonnaire  v. Keating  
(2 Gall. 325), Story, J. expressed his view as 
follows (at p. 334): “ The legality of the 
conduct of the captors may, under circum
stances, exclusively depend upon the ordinances 
of their own Government. If , for instance, the 
Sovereign should, by a special order, authorise 
the capture of a neutral property for a cause 
manifestly unfounded in the law of nations, 
there can be no doubt that it would afford a 
complete j ustification of the captors in all tribunals 
of prize. The acts of subjects, lawfully done 
under the orders of their Sovereign, are not 
cognisable by foreign courts. I f  such acts be a 
violation of neutral rights, the only remedy lies 
by an appeal tc the Sovereign, or by a resort to 
arms. A  capture, therefore, under the Berlin and 
Milan decrees, or the celebrated Orders in 
Oouncil, although they might be violations of 
neutral rights, must still have been deemed, as to 
the captors, a rightful capture, and have autho
rised the exercise of all the usual rights of
war.” .

Upon this subject I  may again cite the 
following passage from the judgment of an 
American judge a generation later: “ The
general argument against the expediency of sub
jecting property to peremptory sale before 
condemnation or trial must yield to the pro
visions of positive law” : (per Best, J. in Ih e  
Nassau, Blatchford, Pr. Gas. 198).

Our text-writers acknowledge the binding force 
of Orders in Oouncil of the State in which the 
court exercises jurisdiction. I  will only cite the 
opinion of one of them—-the late .Dr. VVestlake. In  
dealing with coast fishing vessels he writes: “ But 
if the captures were made in pursuance of a 
Government order, the Prize Court, in the 
absence of anything to the contrary in the con-

T h e  Zam o ra .
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stitution of the country, will be bound by such an 
order emanating from the authority under which 
it  sits ” (see vol. 2, p. 155); and, in dealing more 
generally with the subject, this learned and 
esteemed author writes: “ Question of prize have 
always been matters of the domestic jurisdiction 
of the captor’s country, commonly called the 
Admiralty jurisdiction from its original form, by 
whatever name the branch exercising it may be 
known in any modern system of procedure. I t  is 
open to all those of any nationality whose 
interests may be affected by its decisions, and it 
is the duty of its judges—a duty in which they 
have seldom failed in any civilised country—to 
do justice to them all with strict impartiality. In  
that sense a Court of Admiralty is an international 
one, but in that sense only, for the la w which it 
administers cannot help bearing the impress of 
its own nationality.

“ A court must take its law from the autho
rity under which it sits, and for a Court of 
Admiralty that authority has never been any 
other than that of its own country. I t  must 
apply any rules on international questions which 
it  finds to be generally agreed on—a condition 
which involves the agreement of its own country 
with them. IV here there is no general agree
ment, and the supreme authority of its own 
country has not taken a decided line, the court 
must take that line which justice appears to it  
to require, whether favourable or not to a fellow 
subject being a party before it, or to what it  may 
conceive to be the interest of its country. But 
where the supreme authority under which it sits 
has taken a decided line, a Court of Admiralty, 
like any other court, can only obey. Thus we 
have seen the English Parliament and Privy 
Council determining from time to time whether 
neutral goods in enemy ships should be deemed 
lawful prize, and the English Admiralty deciding 
one way in 1357 and the other way two centuries 
and a half afterwards. When the famous Orders 
in Council laid down rules as to neutral shipping 
for the then naval war which were certainly not 
justifiable otherwise than by way of retorsion 
against the Berlin and Milan decrees, the British 
Admiralty did not and could not presume either 
to refuse execution to the orders, or to exercise 
an independent judgment as to their justifica
tion ” (vol. 2, pp. 317, 318).

I  am not called upon to declare what this court 
would, or ought to, do in an extreme case if an 
Order in Council directed something to be done 
which was clearly repugnant to and subversive of 
an acknowledged principle of the law of nations. 
I  make bold to express the hope and belief that 
the nations of the world need not be apprehensive 
that Orders in Council will emanate from the 
Government of this country in such violation of 
the acknowledged law of nations that it is con
ceivable that our prize tribunals, holding the law 
of nations in reverence, would feel oalled upon to 
disregard and refuse obedience to the provisions 
of such orders.

For the reasons, historical and other, which I  
have endeavoured to set forth, I  am of opinion 
that nothing contained in the provisions of Order 
X X IX  of the Prize Court Rules is repugnant 
to international law, and that the powers intrusted 
to, and to be exercised by, the court under the 
order are in accordance with the inherent powers 
of the court itself and are well within the rights

of the Crown under the statutory provisions 
referred to, no less than under its prerogative 
authority.

I  therefore order the copper tp be delivered up 
to the Crown as prayed by the summons.

Solicitor for the Crown, Treasury Solicitor.
Solicitors for the claimants, Botterell and 

Roche.

Ju ly  5 and 15,1915.
(Before Sir S. T. E vans , President.)

T h e  So u t h f ie ld , (a)
Prize— B rit is h  ship— Goods shipped a t fo re ign  

port— Shipm ent p r io r  to outbreak o f war—  
Goods consigned to enemy subject a t enemy pm-t 
— Goods in transitu— Sale by enemy subject to 
neu tra l— Sale completed before outbreak o f w a r 
— Imminence o f w ar— Contemplation o f war— 
V a lid ity  o f sale—Bona tides—R ig h t o f capture 
o f goods.

Where upon the facts o f the case i t  appears that 
goods consigned to an enemy subject at an enemy 
port, and shipped before the outbreak o f h o s tili
ties, are sold bonk fide to a neutra l purchaser 
du ring  the pe riod  o f th e ir trans it, neither the 
vendor nor the purchaser having the w ar its e lf 
in  contemplation, the transaction o f sale is com
plete and the goods are not subject to capture at 
sea by the armed vessels o f the country which is 
at w ar w ith  the vendor’s country.

I n  this case the Crown claimed the condemnation 
of two consignments of barley on board the 
British steamship Southfield. The vessel sailed 
from a Russian Black Sea port in the month of 
July 1914, and the barley on board was the pro
perty of German merchants, on whose account it 
was consigned to a German port. Whilst the 
vessel was on its voyage the barley was sold, in 
two parts, to neutral subjects. The vessel was 
captured and brought into a British port, and the 
barley was subsequently sold. The neutrals 
claimed to be entitled to the proceeds of the sale. 

Mau,rice H i l l ,  K.C. and Balloch for the Crown. 
H . C. S. Dumas for the claimants.
The facts and the arguments are sufficiently set 

out in the judgment. Cwr. adv. vu lt.

J u ly  15. — The P r e s id e n t . — The question 
which arises for decision in the case of eaoh of 
the two consignments of barley depends upon the 
effect of the intervention of a state of war upon 
the rights of capture of a belligerent in respect ot 
goods sold by an enemy subject to a neutral 
whilst the goods and the ship in which they are 
laden are in  transitu .

The goods consisted of quantities of barley 
shipped before the outbreak of war at a Russian 
port in the British steamship Southfield. The 
barley was the property of German subjects, ana 
it  was consigned to a German port. During the 
voyage from Russia to Germany the barley was 
sold in two different lots to two Dutch merchants, 
Henkers and Berghoorn, both carrying on busi
ness at Groningen, in Holland. The transactions 
connected with the sale to the former took place

(ol Reported by J. A. Slathr, Esq., B »rriste r-a t-L»w .
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between the 20th and the 28th Jply 1914, whilst 
those connected with the sale to the latter took 
place during the last week o£ July of last year. 
Apart from any question depending upon the 
intervention of a state of war, there is no dispute 
whatever that the property in the goods had 
passed to the neutral purchasers prior to the 
date of the capture of the vessel—namely, the 
8th Aug.

On the part of the Crown it is contended that 
when war broke out between Great Britain and 
Germany, on the 4th Aug. 1914, the goods which 
were still in  tra n s itu  became subject to confisca
tion by the Crown, and were still confiscable at 
the date of the capture, in spite of the prior sale 
to neutral subjects. The claim of the Crown is 
based upon the ground that at the time when the 
sales were carried out war was imminent between 
Great Britain and Germany, or that it  was in the 
contemplation of the enemy vendors. I t  is, there
fore, important to examine very closely and care
fully the principle which governs the right of 
capture of goods when they have been transferred 
in  transitu , and to ascertain its limits accurately, 
because of the loose manner in which it is some
times stated.

In  order to deduce the rule, it  will be sufficient, 
1 think, for me to refer to two leading cases, and 
to a statement contained in an authoritative text
book. I  shall take them in order of date. First, 
in the case of The Vrow M argaretha  (Roscoe’s 
English Prize Cases, vol. 1,149; 1 Ch. Rob. 338), 
Lord Stowell in the course of his judgment refers 
to the subject as follows: •* In  the ordinary course 
of things in time of peace—for it  is not to be 
denied that such a contract may be made, and 
effectually made (according to the UBage of 
merchants)—such a transfer in  tra n s itu  might 
certainly be made. I t  has even been contended 
that a mere delivering of the bill of lading is a 
transfer of the property. But it  might be more 
correctly expressed, perhaps, if said that it 
transfers only the right of delivery; but that a 
transfer of the bill of lading, with a contract of 
sale accompanying it, may transfer the property 
in the ordinary course of things, so as effectually 
to bind the parties, and all others, cannot well be 
doubted. When war intervenes, another rule is 
set up by Courts of Admiralty which interferes 
with the ordinary practice. In  a state of war, 
existing or imminent, it  is held that the property 
shall be deemed to continue as it was at the time 
of shipment till the actual delivery. This arises 
out of the state of war, which gives a belligerent 
a right to stop the goods of his enemy. I f  such a 
rule did not exist, all goods shipped in an enemy ’s 
country would be protected by transfers which it 
would be impossible to detect. I t  is on that 
Principle held, I  believe, as a general rule, that 
Property cannot be converted in  trans itu , and in 
that Bense I  recognise it as the rule of this court. 
But this arises, as I  have said, out of a state of 
War, which creates new rights in other parties, and 
cannot be applied to transactions originating, like 
this, in a time of peace.”

Secondly, in the work of Story, J. on the 
Principles and Practice of Prize Courts, that 
celebrated jurist states the rule in the following 
Passage (Pratt’s Story, pp. 64-65): “ In  respect of 
the proprietary interests in cargoes, though, in 
general, the rules of the common law apply, yet 
there are many peculiar principles of prize law to

be considered; it  is a general rule that, during 
hostilities, or imminent and impending danger of 
hostilities, the property of parties belligerent 
cannot change its national character during the 
voyage, or, as it  is commonly expressed, in  
tvansitu. This rule equally applies to ships and 
cargoes; and it is so inflexible that it  is not 
relaxed, even in owners who become subjects by 
capitulation after the shipment and before the 
capture. But if  the Bhip sails before hostilities, 
when there is a decided state of amity 'between 
the two countries, and before the capture the 
owner again becomes a friend, and at the time of 
the capture, and also at the time of adjudication, 
he is in a capacity to claim, the Prize Courts 
will then give him the benefit of the principle, 
that the national character cannot be altered in  
transitu , and will restore to him. The same dis
tinction is applied to purchases made by neutrals 
of property in  trans itu , if purchased during a 
state of war, existing or imminent, and impend
ing danger of war, the contract is held invalid, 
and the property is deemed to continue as it was 
at the time of shipment until the actual delivery. 
I t  is otherwise, however, if  a contract be made 
during a state of peace, and without contempla
tion of war; for, under such circumstances, the 
Prize Courts will recognise the contract and 
enforce the title acquired under it. And property 
is still considered in  trans itu , if it be ultimately 
destined to the hostile country, notwithstanding 
it  has arrived at a neutral port, and the ship is 
there changed. The reason why Courts of 
Admiralty,have established this rule as to transfers 
in  tra n s itu  during a state of war, or expected 
war, is asserted to be that if  such a rule did not 
exist all goods shipped in the enemy’s country 
would be protected by transfers, which it would 
be impossible to detect.”

The last of the authorities which I  shall quote 
is The B a ltica  (Roscoe, vol. 2, 628; 11 Moo. P. C. 
141). In  the judgment of the Lords of the Privy 
Council sitting to hear appeals in prize, Lord 
Kingsdown (then Mr. Pemberton Leigh) deals 
with the rule as applicable to ships and goods in 
the following passages: “ The general rule is 
open to no doubt. A neutral, while a war is 
imminent, or after it  has commenced, is at liberty 
to purchase either goods or ships (not being ships 
of war) from either belligerent, and the purchase 
is valid, whether the subject of it  be lying in a 
neutral port or in an enemy’s port. During a 
time of peace, without prospect of war, any 
transfer which is sufficient to transfer the pro
perty between the vendor and vendee is good also 
against a captor if war afterwards unexpectedly 
break out. But, in case of war, either actual or 
imminent, this rule is subject to qualification, and 
it  is settled that in such case a mere transfer by 
documents, which would be sufficient to bind the 
parties, is not sufficient to change the property as 
against captors, as long as the ship or goods 
remain in  transitu . W ith respect to these prin
ciples, their Lordships are not aware that it  is 
possible to raise any controversy; they are the 
familiar rules of the English Pr>ze Courts, 
established by all the authorities, and are collected 
and stated, principally from the decisions of Lord 
Stowell, by Story, J. in his Notes on the Prin
ciples and Practice of Prize Courts, a work which 
has been selected by the British Government for 
the use of its naval officers as the best code of
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instruction in the prize law. The passages 
referred to are to be found in pp. 63-64 of that 
work. . . .  In  order to determine the ques
tion, it is necessary to consider upon what prin
ciple the rule rests, and why it is that a sale which 
would be perfectly good if made while the pro
perty was in a neutral port, or while it  was in an 
enemy’s port, is ineffectual if made while the ship 
is on her voyage from one port to the other. 
There seem to be but two possible grounds of 
distinction. The one is, that while the ship is on 
the seas, the title of the vendee cannot be com
pleted by actual delivery of the vessel or goods; 
the other is that the ship and goods, having 
incurred the risk of capture by putting to sea, 
shall not be permitted to defeat the inchoate 
right of capture by the belligerent Powers until 
the voyage is at an end. The former, however, 
appears to be the true ground on which the rule 
rests. Such transactions during war, or in con
templation of war, are as likely to be merely 
colourable, to be set up for the purpose of mis
leading, or defrauding captors, the difficulty of 
detecting such frauds, if mere paper transfers are 
held sufficient, is so great that the courts have 
laid down as a general rule that such transfers, 
without actual delivery, shall be insufficient; that 
in order to defeat the captors the possession, as 
well as the property, must be changed before the 
seizure. I t  is true that, in one sense, the ship and 
goods may be said to be in  tra n s itu  till they have 
reached their original port of destination ; but 
their Lordships have found no case where the 
transfer was held to be inoperative after the actual 
delivery of the property to the owner.”

I t  might be argued that, according to these 
authorities, transfers in  trans itu  are invalid 
against belligerent captors upon the intervention 
of a state of war unless there is an actual delivery 
before capture; or, in other words, that if a state 
of war has intervened no transfer by documents 
alone can defeat the right of capture. But, in 
my opinion, that proposition is much too wide, and 
is not an accurate delimitation of the true rule.

In  the passages cited, Lord Stowell speaks of 
“ a state of war existing or imminent” ; Story, J. 
of “ a state of peace, without contemplation of 
war,” and of “ a state of war, existing or imminent, 
and impending danger of war ” ; and Lord Kings- 
down of “ war, either actual or imminent,” of 
“ war unexpectedly breaking out” (contrasting it 
with “ a time of peace, without prospect of war ), 
and of “ transactions during war, or in contempla
tion of war.” I t  is important to note the reasons 
for the rule, which are elaborated by Lord Kings- 
down in the latter part of the portion of his 
judgment which I  have quoted.

In  my view, the element that the vendor con
templates war, and has the design of making the 
transfer in order to secure himself and to attempt 
to defeat the rights of belligerent captors, is 
necessarily involved in the rule which invalidates 
such transfers. Sales of goodB upon ships which 
are afloat are now of such common occurrence in 
commerce that it  would be too harsh a rule to 
treat such transfers as invalid, unless such an 
element actually exists at the time of the transfer,

I  have been considering the rule so far as it 
applies to the sale or transfer of goods; but it is 
as well to note that special and highly artificial 
rules as to the transfer of vessels during or 
preceding a state of war are now laid down in the
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Declaration of London of 1908, as agreed to by 
the representatives of the Powers, and as applied 
by the Orders in Council in this country. But 
these rules have no application to goods or 
merchandise.

As to the facts connected with these two 
cases of sale, it is abundantly clear that the 
neutral purchasers acted with complete bona Jides 
throughout the respective transactions. They 
paid for the goods, and re-sold them to neutral 
customers of their own before war was declared, 
and I  am satisfied that whilst the negotiations 
were proceeding they never contemplated the 
outbreak of hostilities between this country and 
Germany. This would not necessarily conclude 
the matter. But I  am also satisfied that the 
vendors did not have the war between Germany 
and this country (to which the ship carrying the 
goods belonged) in contemplation when they sold 
the goods. They acted in good faith just as 
much as the purchasers did. The imminence 
of war between Germany and Russia has no 
materiality in considering these cases.

In  the light of after events, the war between 
this country and Germany may be spoken of as 
having been imminent, regarded from the point 
of view of time, in the last two weeks of July ; 
but there is no evidence that it  was regarded as 
imminent in its proper meaning of “ threatening 
or about to occur ” by them at that time ; not 
only so, but I  find, after investigation in various 
directions, and on grounds which I  deem satis
factory, that it was not in fact so regarded by 
them. W hat the hidden anticipation of the 
Government of the German Empire may have 
been upon the subject it  is not for me to speculate ; 
but I  may express my humble opinion that our 
intervention in the war upon the invasion of 
Belgium in defence of treaty obligations against 
the breach of such obligations by the invaders 
was a complete surprise even to their own Govern- 
ment.

On the grounds that the German vendors had 
no thought of the imminence of war between 
Germany and this country, and did not have such 
a war in contemplation at any time while the 
transactions of sale were taking place, or before 
they were completed, I  hold that the sales to the 
two Dutch merchants were valid, and that the 
goods were not confiscable. 1 therefore decree 
the release to them respectively of the net 
proceeds of the sale of their respective goods 
which are now in court.

Solicitor for the Crown, Treasury Solic ito r.
Solicitors for the claimants, Thomas Cooper and 

Co.
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H, of  L ]  Ce n t r a l  A r g e n t in e  R a il w a y  L im it e d  v . M a r w o o d . [H. of  L.

spouse of ILortrs.
M ay  14, 17, and June 14, 1915.

(Before L o rd  P a r k e r  of W a d d in g t o n , and 
L o rd  Su m n e r , Lord P arm oor  and Lord 
W r e n b u r y .)

Ce n t r a l  A r g e n t in e  R a il w a y  L im it e d  v .
M a r w o o d . (a)

on  a p p e a l  fr o m  t h e  c o u r t  of  a p p e a l  in
ENGLAND.

Charter-party  — Demurrage — S trike  clause, con
struction and effect of—Delay.

The appellants chartered the steamer G, to carry  
a cargo o f coal, o f which they were the conignees, 
fro m  B. Dock to V. C. in  the Argentine.

By clause 8 of the charter-party the cargo was to 
be taken fro m  alongside by the consignees at the 
po rt o f discharge free o f expense and, r isk  to the 
steamer a t the average rate of 200 tons per day, 
weather pe rm itting , Sundays and holidays 
excepted, provided the steamer could deliver at 
tha t rate. I f  the steamer were longer detained 
the consignees were to pay demurrage at the 
rate therein specified, “ time to commentje when 
the steamer is ready to unload and w ritten  
notice given whether in  berth or not. I n  case o f 
strikes, lock-outs, c iv i l commotions or any other 
causes or accidents beyond the control of the 
consignees which prevents or delays the dis
charging, such tim e is not to count unless the 
steamer is already on demurrage.”

The steamer arrived a t V. C. and notice of 
readiness to discharge was given on the 12th 
Jan., 1912. A t the date o f her a rr iv a l there 
was a strike  o/ engine drivers and stokers at the 
port, which continued u n t il the 15th Feb., 1912, 
but there was a p a r tia l resumption o f the work 
o f discharging coal-laden steamers at the po rt 
between the 27th Jan. and the 15th Feb., and 
du ring  that period there were discharged fro m  
the various steamers in  the po rt delayed by the 
strike  6269 tons o f coal =  6J norm al days’ work, 
the norm al rate o f discharge fro m  the fo u r  
berths in  the port being 1000 tons per day. The 
G. d id  not get in to  berth t i l l  the lsi M arch, 
and completed her discharge on the 23rd  March. 

H tld , that the words “ such time ”  in  clause 8 o f 
the charter-party meant the tim e fo r  which the 
discharging was actua lly prevented or delayed 
by the strike, and had no application to delay in  
getting a berth in  consequence of a strike having  
delayed the discharging o f other ships; and 
that the 61 could be counted by the owner as lay  
days.

London and Northern Steamship Company 
Limited v. Central Argentine Railway 
Limited (12 Asp. M ar. L a w  Cas. 303; 108 L . T. 
Hep. 527) approved.

-Decision o f Court o f Appeal affirmed.
A p p e a l  by the charterers from an order of the 
Court of Appeal (Lord Reading, C.J. and Lush, 
'L'^-Phillimore, L J„ dissentiente), which reversed 
a judgment of Pickford, J.
, The writ in the action was issued on the 5th 
May, 1913, the plaintiff thereby claiming as 
Managing owner and part owner of the steamship 
Goathland on behalf of himself and co-owners in 
"e vessel the sum of 238Z. 8s. la!, for demurrage

V ol. X I I I . .  N. S.
'« ) Reported by W . E. Re id , Esq., Barrister-at-Law.

of the Goathland in discharging a cargo of coal 
at V illa  Constitución.

No pleadings were delivered in the action, as 
the parties agreed that the issue should be tried 
and decided upon a statement of agreed facts 
which were as follow :

1. The p la in tiff  is the  managing owner and pa rt owner 
o f the steamship Goathland  and is  suing in  th is  action 
on behalf o f h im se lf and h is co-owners.

2. The G oath land  was chartered under a charter- 
p a rty  dated the  11th N ov. 1911 to  carry  a cargo of 
coal from  B a rry  D ock to  V il la  Constitución.

3. The defendants were the charterers and also the 
receivers o f the  cargo carried  in  the Goathland.

4. The G oathland  carried 4169 tons o f cargo on the 
voyage in  question. On a ca lcu la tion  of the tim e  allowed 
by the  cha rte r p a rty  the vessel had 20 days 20 hours 
fo r  d ischarging, sub ject to  the exceptions specified in  
the charte r-party .

5. The G oath land  arrived  a t V i l la  Constitución, and 
no tice o f readiness to  discharge was given a t 4.30 p.m. 
on F riday , the 12th Jan. 1912, and she was then ready 
to  discharge.

6. A t the  tim e  o f the  a r r iv a l of the G oath land  a t V illa  
C onstitución there wa3 a s tr ike  of ra ilw a y  engine drivers 
and stokers in  existence a t the po rt, w h ich  s trike  began 
6 th  Jan. 1912.

7. The said s tr ike  continued u n t i l  the  15th Feb. 1912 
on w h ich  day i t  o ff ic ia lly  te rm ina ted  under a Decree o 
the Governm ent o f the  A rgen tine  Republic. N o w ork 
of discharging coal-laden steamers took place in  the  p o rt 
from  the date o f the  G oathland’s a rr iv a l u n t i l  the 27th 
Jan. 1912, and i t  is adm itted  by  the  p la in t if f  th a t the 
w o rk  o f discharging coal-laden s'earners in  the p o rt was 
impossible du ring  th a t tim e ow ing to the said s trike .

8. Between the 27 th Jan. 1912 (when there was a 
p a rtia l resum ption o f the w o rk  o f discharging) and the 
15th Feb. 1912 there were discharged from  the various 
steamers in  the  p o rt 6269 tons o f coal, w h ich  is equal 
to  6^ norm al days’ w ork. T h is  w o rk  the defendants 
were able to do in  spite o f the s trike , b u t the defendants 
were prevented by the said s trike  fro m  discharging any 
fu r th e r q u a n tity  o f coal between the said dates.

9. U nder o rd ina ry  circumstances the discharge of c o il  
from  a ll steamers in  the P o rt o f V illa  C onstituc ión  is 1000 
tons per day, there being fou r berths in  the p o rt a t w hich 
discharging can take  place and the  norm al am ount 
discharged being 250 tons fo r each steamer. The said 
6269 tons were a ll discharged fro m  steamers occupying 
the said fo u r berths, and the said steamers were a ll 
delayed by the said s tr ike  and no t by  any congestion 
o r unusual number o f steamers a rr iv in g  a t V illa  Con
s tituc ió n .

10. The G oath land  d id  ne t get in to  be rth  u n t i l  11.30 
a.m. on F r id a y , 1st M arch, 1912, and she d id  no t com
plete her discharge u n t i l  10 a.m. o f Saturday, the 23rd 
M arch 1912.

11. The defendants a d m it a lthough w ork  was no t fu lly  
resumed on the 16th Feb. 1912, o r fo r some tim e the re
a fte r, th a t the steamer’s la y  tim e began to  count as and 
from  m idn igh t o f the  15th Feb. 1912, and ca lcu la ting  on 
th is  basis (excluding Sundays and ho lidays) they a dm it 30 
days and 10 hours as having been occupied up to  the tim e 
of the  discharge o f the  cargo and the y  a d m it and have 
paid to  the p la in t if f  9 days and 14 hours ’ demurrage.

12. The dispute between the  parties re lates solely to 
the  period between the 27th Jan. 1912 and the 15th 
Feb. 1912, bo th  days inclusive. D u rin g  th is  tim e  the 
Goathland  was, though ready to  discharge, no t in  berth, 
and could no t be berthed or discharged, because the 
said fo u r berths were occupied by  other steamers w hich 
had arrived  a t V illa  C onstitución before the  Goathland, 
and w hich had been delayed in  d ischarging and remained 
occupying the said fo u r berths by  reason o f the  said 
s trike .

X
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13. The p la in tiff claims th a t he is entitled to count 
6£ dayB daring the said period, w h ilst the defendants 
contend tha t he is not entitled to count anything in  
respect of the Baid time.

14. A s sn m iD g  tha t the p la in tiff’s contention is correct, 
then the vessel’s discharging time of 20 days 20 hours 
expired at 2 p.m. of the 6th Maroh 1912, and 16 days 
20 hours’ demurrage is due, against which the defendants 
have paid 9 days 14 hours, leaving s t ill due 7 days 
6 hours amounting to 238f. 8s. Id .

15. Assuming tha t the defendants’ contention is 
correct then the p la in tiff has been paid the whole of the 
demurrage due to him.

The question in dispute turned mainly upon the 
construction of clause 8 of the charter-party as 
applied to the agreed facts.

Clause 8 of the charter-party was and is as 
follows:—

8. The cargo to be taken from alongside by con
signees a t port of discharge, free of expense, and risk  to 
the steamer, a t the average rate of 200 tons per day, 
weather perm itting, Sundays and holidays excepted, 
provided steamer can deliver i t  a t th is ra te ; i f  longer 
detained consignees to pay steamer demurrage^ at the 
rate c f fourpence per net register ton per running day 
(orp ro  ra ta  fo r part thereof). Time to commence when 
steamer is ready to unload and w ritten  notice given, 
whether in  berth or not. In  case of strikes, lock-outs, 
c iv il commotions, or any other causes or accidents 
beyond the control of the consignees which prevents or 
delay s the discharging, such time is not to  count, unless 
the steamer is already on demurrage. Consignees to 
effeot the discharge of the cargo, steamer paying one 
shilling per ton of 20 cwt., or 1,015 kilos, and providing 
only steam, Bteam-winches, winchnoen, gins, and falls.

The action was tried before Pickford, J , sitting 
as judge in the Commercial Court, who decided 
the question in favour of the defendant company, 
but on appeal his decision was reversed by the 
majority of the Court of Appeal.

The defendant company appealed.
Sir Robert F in la y , K.O., D. C. Leek, K.C., and 

A. M . Bremner, for the appellants.
A d a ir  Roche, K.C. and Raeburn for the respon

dent.
Leek, K.C. in reply.
Lord P a r k e r  of W a d d in g to n . — The first 

question your Lordships have to determine in 
this case concerns the construction of clause 8 
of the charter party of the 11th Nov. 1911, where
by the appellants chartered the Goathland to 
carry a cargo of coal from Barry Docks to Villa 
Constitución, the appellants being themselves the 
receivers of the cargo at the port of discharge. 
The eighth clause provides that the cargo is to be 
taken from alongside by the consignees at the 
port of discharge free of expense and risk to the 
steamer at the average rate of 200 tons per day, 
weather permitting, Sundays and holidays ex
cepted, provided the steamer can deliver at this 
rate. I f  the steamer be longer detained, the con
signees are to pay demurrage at the rate therein 
specified. Time is to commence when the steamer 
is ready to unload and written notice given, 
whether in berth or not. Then came the words, 
“ in case of strikes, lock-outs, civil commotions, 
or any other causes or accidents beyond the 
control of the consignees which prevents or delays 
the discharging, such time is not to count unless 
the steamer is already on demurrage.” This 
clause cannot be said to be happily framed. There 
is no antecedent to which “ such time ” can be 
referred so as to give any reasonable meaning to

the words. I t  appears to me therefore, that “ such 
tim e” must mean either (1) the time during which 
apy of the matters enumerated is operating to 
prevent or delay the discharge of the steamer, or 
(2) the time for which the discharging is actually 
prevented or delayed. The appellants contend 
that the former construction is the true one. 
Scrutton, J. decided in an action of London and 
N orthern Steamship Company L im ited  v. Central 
Argentine Railw ay L im ite d  (12 Asp. Mar. Law 
Oas. 303; 108 L. T. Rep. 527) in favour of the 
latter construction, and the Oourt of Appeal 
have adopted the same view. In  my opinion 
the Oourt of Appeal were right. I f  the former 
construction were adopted, it might lead to 
anomalous results. Suppose, for example, that, 
notwithstanding a delay caused by a strike, the 
consignees succeeded in discharging 90 per cent, 
of the cargo. In  such a case the lay days could 
not have commenced to run at all, and the con
signees would have the whole of them to discharge 
the remaining 10 per cent, of the cargo, and might 
be as dilatory as they chose during this period. 
The latter construction is open to no such criticism. 
According to it, only the time lost would be ex
cluded from the computation of the lay days, a 
perfectly ¡reasonable arrangement, fair to both 
parties. A  charter party is a business document 
and must be construed, at any rate where its terms 
are ambiguous, with some regard to business 
principles. I t  cannot, I  think, be inferred from 
the second clause of the charter party, where the 
expression “ the time lost ’ is actually used, that 
the parties must have meant something different 
by “ such time,” as used in clause 8. A  charter 
party is not generally prepared with meticulous 
attention to consistency in the use of language. 
I t  may well embody clauses taken from a variety 
of precedents, and found by experience to be 
sufficient for working purposes.

The second question for decision arises in the 
following manner. The Goathland arrived at its 
port of destination on the 12th Jan. 1912, and on 
the same day at 4.30 p.m. gave notice that she was 
ready to discharge. A t this time there was.a 
strike of railway engine-drivers and stokers in 
existence at the port, and between the 12th Jan. 
and the 27th Jan. 1912, no work of discharging 
coal-laden steamers took place, suck work being 
rendered impossible by reason of the strike. The 
respondent admits that the whole cf this period 
is excluded by virtue of clause 8 in the computa
tion of the lay days. Ou the 27th Jan. work at 
the port was partially resumed, and between that 
date and the 15th Feb. 1912, when the strike 
ended, 6,269 tons of coal were discharged from 
four steamers which had arrived in the port prior 
to the Goathland, and occupied the only available 
berths. The normal discharging capacity of the 
port is 1000 tons a day, 250 tons per vessel; the 
6269 tons discharged between the 27th Jan. and 
the 15th Feb. represent, therefore, 6J normal days 
working. I t  follows that the delay due to the 
strike during this latter period is the difference 
between the whole period and 61 days. The 
respondent admits that this difference ought to be 
excluded by virtue of clause 8 in computing the 
lay days. The appellant contends that the of 
days ought similarly to be excluded. This is the 
only dispute between the parties.

The appellant bases this contention on tne 
following reasoning. I t  is admitted, he says, tha
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the Goathland could not get a berth because all 
the berths were occupied by the other four vessels. 
I t  is further admitted that between the 27th Jan. 
and the 15th Feb. 1912 these vessels had been 
delayed in discharging and remained occupying 
the four berths because of the strike. There
fore it  was because of the strike that the Goath
land  could not get to berth.

I f  your Lordships be of opinion that the con
struction of clause 8 for which the appellants 
contended is the true construction, this reasoning 
is obviously correct. But if “ such time ’ ’ in 
clause 8 means the time lost by reason of the 
strike, the reasoning is, in my opinion, fallacious. 
On this construction the only question is whether 
the 6J days is time lost by reason of the strike, 
and to state that the question in this way is, in 
fact, to answer it. The 6{- days represent, in fact, 
time gained, notwithstanding the strike, during 
every moment of which the difficulty in the way 
of the berthing of the Goathland was being 
removed. I t  appears to me that the appellants, 
having already bad all the benefit to which they 
are entitled under clause 8 by the exclusion in the 
computation of the lay days of all time lost by 
reason of the strike, are endeavouring, to the 
extent of 6J days, to secure that benefit a second 
time, and tnat the syllogism on which they base 
their contention pays less regard to the substance 
° f  the matter than to the verbal expressions con
tained in the agreed statement of facts. I t  must 
be remembered that according to the express 
terms of the charter party the lay days commence 
to run whether the vessel is or is not berthed. I t  
follows,that the mere fact of the four available 
berths being already occupied when the vessel 
arrives is no reason for excluding any period of 
time from the computation of the lay days. Any 
hardship on the charterers in this respect is pro
bably intended to be obviated by the fact that the 
lay days are calculated with reference to an aver
age discharge of 200 tons per day only, though 
the normal rate of discharge at the port is 250 
tons a day. The period of delay due to the 
occupancy of the four berths would in any case 
he counted in reckoning the lay days, and there 
18 nothing in the statement of facts to show that 
this period was increased by reason of the strike 
hsyond the period which the respondent has 
already allowed between the 12th Jan. and the 
I5th Feb. We are not told when the four vessels 
respectively went into berth or what was the 
tonnage of their respective cargoes.

In  my opinion therefore the appeal should 
he dismissed with costs, and I  move accord
antly.

Lord Su m n e r .—I  think that clause 8 of this 
charter-party was rightly construed in London  
and N orthern Steamship Company v. Central 
■Argentine R a ilw ay  L im ite d  (12 Asp. Mar. Law 
~*s. 303; 108 L. T. Rep. 527). Its effect is 
thus stated by Pickford, J. in the present case,

for so much time as the discharging is pre
sented or delayed by the excepted causes, 
t°r so much time an allowance is to be 
reade out of the lay-days.” Serutton, J. in the 
former case and the Court of Appeal in the 
Present one gave illustrations which show how 
^reasonable the contrary interpretation would

The charter p a rty  is in  a general fo rm  adapted 
to a ll sorts of vessels. The clause begins by

showing how to calculate the number of lay-days 
to be allowed to the particular ship as her dis
charging time. Then it states when that time so 
calculated is to begin; then how and when it may 
be suspended. In  my opinion, “ such time ” 
means the discharging time of the ship in ques
tion, and it is to be suspended and is not to count 
in case of strikes preventing or delaying the 
discharging of the ship. Sundays and holidays, 
which, as such, are not to count in the computa
tion of lay-days, are separately excepted. Strike 
time is only excepted when the strike delays the 
ship in question, not when it simply occurs or 
even simply delays other ships.

The suggestion was made that the parties 
meant to suspend discharging time in the bare 
event of a strike operating upon the discharge of 
shipping generally, because in some ports the 
actual effect of strikes on a particular ship is so 
uncertain as to be unascertainable, at any rate 
with precision. I f  so, the clause involves the 
ship’s unconditional surrender to the charterer, 
merely in order to avoid putting him to the 
expense of proving his right to come within the 
exemption, a stretch of complaisance that I  think 
improbable.

1 do not construe the agreed statement of facts 
as warranting the inference drawn at the trial, 
that “ had it not been for the strike the four 
steamers would have been discharged and the 
berths would have been free, and therefore the 
Goathland would have been discharged in ordinary 
course.” I  think that the statement is consistent 
and is meant to be consistent with the arrival of 
some or all of these vessels so short a time before 
the Goathland’s arrival, that considerable delay, 
or even delay as long as that now in question, 
might have happened to her in ordinary course.

Be this aB it may, I  do not think the charterers 
caD succeed. I t  is to be remembered that when 
notice of readiness has been given, the ship being 
then ready to unload, the shipowner’s part is 
done and the risk of delay, including the risk of 
want of a berth, falls on the charterer, subject to 
his right to bring himself within the strike clause 
in question, if he can. The words are express, 
“ whether in berth or not.” I  think the words 
“ which prevents or delays the discharging ” mean 
strikes which in themselves prevent or delay the 
discharging of the chartered ship herself, and do 
not extend to the case of strikes which only 
prevent the chartered ship from getting into a 
berth because they prevent some other ship from 
getting out of that berth. Further, the Goathland 
was not delayed by the fact that partial discharg
ing went on during the 75 hours in question, but 
by the total absence of any discharging during 
the earlier days. The fact that more work was 
not done during the 75 hours, may, in a sense, 
have delayed her, though even so, not for the 75 
hours, but in truth the work actually done during 
that time advanced instead of delaying her 
discharging, because pro tanto it  brought her 
nearer to the point at which she could berth and 
begin her discharge.

I  am of opinion that the appeal should be 
dismissed with costs.

Lord P armoor .—The appellants chartered 
the steamship Goathland to carry a cargo of 
coal, of which they were the consignees, from 
Barry Dock to Y illa  Constitución. The respon
dent, as managing owner and part owner of the
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said steamship, brought an action against the 
appellants for the sum of 238Í. 8s. Id . for 
demurrage. The Goathland arrived at Y illa  
Constitución and notice of readiness to discharge 
was given on the 12th Jan. 1912, and she was 
then ready to discharge. When the Goathland 
arrived at Y illa  Constitución, there was a strike 
of railway engine-drivers and stokers, which had 
begun on 6th Jan. and continued until the 15th 
Feb. Between the 27th Jan., when there was a 
partial resumption of the work of discharging, 
and the 15th Feb., there were discharged from 
the various steamers in the port 6,269 tons of 
coal, which is equal to 6 | normal days’ work. 
The Goathland did not get into berth until Friday, 
the 1st March, and did not complete her discharge 
until Saturday, 23rd March. The dispute between 
the parties relates solely to the neriod between 
the 27th Jan. and the 15th Feb. The respondent 
claims that he is entitled to count 6J days during 
the said period, while the appellants contend that 
the respondent is not entitled to count any days 
during this period.

The case depends upon the construction of 
clause 8 of the charter-party. Under this clause 
the appellants undertook to discharge at the 
average late of 200 tons per day, weather per
mitting, Sundays and holidays excepted, provided 
steamer can deliver at this rate. The time com
mences when the steamer is ready to unload and 
written notice given, whether in berth or not, so 
that the risk of finding a vacant berth was on the 
appellants.

The important words of the clause are as 
follows : “ In  case of strikes, lock-outs, civil com
motions, or any other causes or accidents beyond 
the control of the consignees which prevents or 
delays the discharging, such time is not to count, 
unless the steamer is already on demurrage.” I t  
was argued on behalf of the appellants that so 
ong as the strike continued the time did not 

count, and that since the strike did not terminate 
until the 15th Feb., the respondent is not 
entitled to count any days or parts of days 
between that date and the 27th Jan. I  do not 
think that this is the natural meaning of the 
words used. Such time means time wasted, 
either by prevention or delay, in discharging a 
steamer from strike, lock-out, civil commotion, 
or any other cause or accident beyond the control 
of the consignees, and in this respect I  agree with 
the contention of the respondent and the judg
ment in the Court of Appeal. I t  necessarily 
follows that the 6J days not wasted during the 
period between the 27th Jan. and the 15th Feb. 
should be counted in the discharging time.

One of the effects of the strike was that the 
Goathland could not be berthed because the four 
berths at Y illa Constitución were occupied by 
other steamers which had arrived before the 
Goathland. These steamers had been delayed in 
discharging, and remained occupying the four 
berths by reason of the strike. In  my opinion 
the occupation of the four berths makes no 
difference. There was an obligation upon the 
appellants to discharge whether or not there were 
vacant berths, so soon as the Goathland  was 
ready to unload, and written notice had been 
given.

In  my opinion, the appeal fails.
Lord W ren b u r y .—On the question of con

struction, I  am of opinion that the words “ such

tim e” mean the time for which the strike prevents 
or delays the discharging. The time which has 
commenced is not to count as running during the 
period over which discharge is prevented or 
delayed by a strike. The English is net good, 
but the meaning, I  think, is plain.

I  learn from the agreed statement of facts that 
during the period from the 27th Jan. to the 
15th Feb. the Goathland could not be berthed or dis
charged, because the four berths were occupied by 
other steamers, and that those steamers remained 
occupying the berths by reason of the strike. 
These statements may be compressed into the 
single statement that the Goathland failed to get 
a berth hy reason of the Btrike. But under the 
charter time is to commence when steamer is ready 
to unload and notice given whether in berth or not. 
The charterer took the risk of being unable to 
get a berth. The Goathland was prevented from 
discharging, not by the strike, but by a conse
quence of the strike, namely, that the berths were 
occupied by other vessels longer than they other
wise would have been. From the 12th Jan. to the 
27th Jan. she was also unable to get a berth. She 
has, however, rightly or wrongly, been allowed this 
time, because there was a strike. She is really 
seeking to be allowed this time over again. There 
is nothing to Bhow that if there had been no 
strike she would have been able to get a berth at 
once upon arrival on the 12th Jan. Neither is 
there anything to show that if the four ships had 
arrived just before her, say, on the 11th Jan., they 
would have discharged and left the berths free in 
time to allow her to escape demurrage. There 
are not, I  think, facts to support the charterer’s 
contention.

I  think the appeal fails, and must be dismissed.
Order accordingly.

Solicitors for the appellants, Norton, Bose, 
B arring to n  and Co.

Solicitors for the respondent, Bottere ll and 
Boche.

M ay  10 and June 21, 1915.
(Before Lords D u n e d in , A tk in s o n , P a r k e r , 

Su m n er  and P armoor).
P ort of L ondon A u t h o r ity  v  B r it is h  O i l  

a n d  Cak e  M il l s  L im it e d , (a)
A P P E A L  FR O M  T H E  C O U RT OF A P P E A L  IN  

E N G LA N D .

P ort — London— P ort rates — Exem ption— Goods 
im ported fo r  transhipment only — Goods im 
ported fo r  conveyance by sea to any other port 
coastwise— Transhipment o f goods in  P o rt o f 
London fo r  Bochester— P ort o f London A ct 1908 
(8 Edw. 7, c. 68), s. 13— P ort o f London ( Port 
Bates on Goods) P rovis iona l Order Act 1910 (10 
Edw. 7 & 1 Geo. 5, c. c.), schedule, s. 9.

B y sect. 13, sub-sect. 1, o f the Port o f London Act 
1908 : “ A ll  goods im ported fro m  ports beyond 
the sea or coastwise in to  the P o rt o f London or 
exported to pa rts  beyond the seas or coastwise 
fro m  that po rt ”  sha ll be liable to po rt rates.

B y  sect. 13, sub-sect. 5 : ‘ ‘F o r the purpose of this 
section goods shall not be treated as having been 
im ported or exported coastwise unless im ported

(a) Reported by W. E. R e id , Esq.. Barrister-at-Law.
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fro m  or exported to a place seaward o f a line 
drawn fro m  Reculvers Towers to Colne P o in t.”  

B y sect. 9 o f the P rovis iona l Order confirmed by 
the P o rt o f London ( Port Rates on Goods) P ro 
visional Order Act 1910: “ No po rt rates shall 
be charged by the A u th o rity  on transhipm ent o f 
goods, which expression wherever used in  this 
order means and includes goods im ported fo r  
transhipm ent only ”  and “ fo r  the purposes o f 
this section the expression * goods im ported fo r  
transhipment only ’ shall mean goods imported, 
fro m  beyond the seas or coastwise fo r  the purpose 
o f being conveyed by sea only to any other port, 
whether beyond the seas or coastwise.”

Goods were im ported fro m  beyond the seas in to  the 
P ort o f London fo r  transhipm ent only, and were 
du ly  certified by the owners as being fo r  
transhipment. They were conveyed by a sa iling  
barge down the Thames to Rochester on the 
Medway.

H eld, tha t the goods were exempted fro m  po rt rates 
as they were goods im ported fo r  transhipm ent 
only w ith in  sect. 9 o f the P rovis iona l Order. 

Decision o f Court o f Appeal 0.2 Asp. M ar. Law  
Cas. 548; 111 L . T. Rep. 1019; (1914) 3 K . B. 
1201) affirmed.

D efen d an ts ’ a p p e a l  from an order of the 
majority of the Court of Appeal (Buckley, L  J. 
dissentiente), 12 Asp. Mar Law Oas. 548; 111
L. T. Rep. 1019; (1914) 3 K . B. 1201, which 
affirmed a judgment of Pickford, J.. 12 Asp. 
Mar. Law Oas. 417; 109 L. T. Rep. 859; (1914) 
1 K . B. 5, who tried the case as a commercial 
cause without a jury.

The plaintiff’s claim was for 11. 13i. 4d. as 
money paid to the defendants under duress to 
obtain the release of 100 tons of linseed, the 
amount in question being claimed as port dues. 
They claimed a declaration that the levying of 
such port dues was illegal. The question arose on 
the following facts: The steamship Assyria  
arrived from Calcutta at the Victoria Docks on 
the 12th June, 1912. She discharged 100 tons of 
linseed consigned to the plaintiffs by putting 
them overside into a sailing barge which took 
them to Rochester, on the Medway, The Port 
Authority claimed 11. 13s. 4d. rates on these goods, 
on the ground that the Port of Rochester was 
inside the Reculvers line. The plaintiffs paid the 
rates under protest and brought the action claim
ing the return of the money and a declaration as 
above stated.

Pickford, J. decided against the defendants. 
Upjohn, K.C., George Wallace, K.C., and A. F. 

Wootten for the appellants.
Frnest Pollock, K.C„ G. J . Talbot, K.O., and 

M orton S m ith  for the respondents.
A t the hearing of the appeal counsel for the 

appellants were alone heard.
The House, having taken time for considera

tion, dismissed the appeal.
Lord A t k in s o n .—This is an appeal from an 

Order of the Court of Appeal, dated the 18th 
July 1914, upholding the judgment of Pickford, 
J- (as he then was) pronounced by him in the 
Commercial Court on the 17th Oct., 1913, in 
favour of the respondents in an action brought 
by the latter against the former to recover the 
sum of 1/. 13s. 4d ,  money paid under protest for 
foreign inwards port rates on 100 tons of linseed 
at 4d per ton.

The facts are undisputed. A  ship named the 
Assyria  arrived from Calcutta in the Victoria 
Docks, in the Port of London, on the 12th June, 
to be there discharged. She had on board 100 
tons of linseed consigned to the respondents, 
who carry on their business at Rochester. This 
linseed was discharged by putting it over the side 
of the Assyria  into a sailing barge. This barge 
sailed with her cargo down the Thames to the 
mouth of the river Medway, crossed the imaginary 
line which marks the northern boundary of 
the Port of Rochester, proceeded up the river 
Medway to the place within this port where the 
goods were delivered to the respondents.

The appellants claimed payment of the above- 
mentioned rates upon these goods solely on the 
ground that the Port of Rochester was inside an 
imaginary line which extends from Colne Point 
to Reculvers, two points on opposite sides of the 
river Thames, in argument referred to, for con
venience sake, as the Reculvers line. The respon
dents paid these rates under protest.

I t  is admitted that this Reculvers line lies con
siderably to the eastward of the seaward boundary 
of the Port of London. This latter is an imagin
ary line drawn from Warden Point on the south 
side of the Thames to Havengrove Creek on the 
north. W ithin the zone between these two imag
inary lines lie on the southern shore of the 
Thames Whitstable and Herne Bay, and to sea
ward of the Reculvers line on tjie same shore 
Westgate and Margate, so that according to the 
right claimed by the appellants at the time they 
exacted these rates they could nob have exacted 
them at all if the sailing barge had been bound 
for Westgate or Margate, though to arrive at 
either of these destinations she should have 
traversed more of the waters of the Port of 
London than if she had gone to Rochester, and 
would in addition have traversed the waters 
within the zone, and the waters seaward of the 
Reculvers line, the accommodation received in the 
Victoria Docks being in each case precisely the 
same.

I t  is further admitted that if the A ssyria  had 
sailed direct from Calcutta through part of the 
waters of the Port of London into the Port of 
Rochester none of these rates could have been 
exacted. Nay, more; it  is also admitted that 
according to the right claimed, if  the Assyria  
had unloaded in the Victoria Docks all the cargo 
she carried, except this linseed, she could have 
delivered it at Rochester, Whitstable, or Rams
gate free of this rate.

These appear to me to be grotesque results, 
without any principle of reason or common sense 
to support them.

The question for the decision of this House 
then really is whether the construction of the 
Port of London Act 1908 and the Port of London 
(Port Rates on Goods) Provisional Order Act 
1910, contended for by the appellants, from 
which these results necessarily follow, or the 
construction of them adopted by the Court of 
Appeal from which these results do not follow, 
is their true construction. The material portions 
to be considered of the two statutes are the 
thirteenth section of the first and the ninth 
section of the second.

First as to sub-sect. 1 of sect. 3: This section 
has been styled, in argument, a charging enact
ment. I t  might much more correctly be styled



158 MARITIME LAW CASES.
H. of L.] P ort of L ondon A u th o r ity  v . B r it is h  Oi l  an d  Ca k e  M ills  L im . [H . of L.

an empowering enactment. I t  enables the Port 
Authority, subject to the provisions of the 
section, to impose certain rates on all goods 
imported from’  parts beyond the seas or coast
wise into the Port of London, or exported to 
parts beyond the seas or coastwise from that 
port. The class of goods which is liable to the 
rate exacted in this case is thus defined or 
ascertained.

The section further provides for exemptions, or 
rebates being made either by Provisional Order 
or by the Local Authority, and enacts that the 
port rates charged by the Local Authority shall 
be charged equally to all persons in respect of 
the same description of goods under the like 
circumstance.

Now, it  is quite clear that goods merely carried 
from one part of the Port cf London to another 
part of the Port of London are not, as to that 
particular voyage, either imported into the Port 
of London or exported from the Port of London.

By proviso (6) of this section, it  is enacted that 
the Provisional Order dealing with exemptions 
shall provide for exempting two classes of goods, 
namely, (1) goods imported for transhipment, (2) 
goods which remain on board the ship in which 
they were imported for conveyance therein to 
another port. These latter may, for cohvenience, 
be styled undisturbed goods. Stopping there for 
the moment, it  will be observed that these undis
turbed goods are to be exempted, to whatever port 
they may ultimately be conveyed. The words are 
simply “ another port.” No matter how long 
the ship may lie in the docks, or what portions of 
the waters of the Port of London it may traverse, 
these goods apparently escape, but not more 
completely, as far as this portion of proviso (b) is 
concerned, than do goods imported for tranship
ment only.

Proviso (b) is equally imperative as to the 
exemption of each. Both classes are placed on 
an absolute equality. The last clause of proviso 
(b), however, enacts that the Provisional Order 
may determine what goods are to be treated as 
goods imported for “ transhipment only ” for the 
purposes of exemption.

By sect. 9 of the Provisional Order of 1910 it is 
proposed to put in force the powers indicated in 
this clause. I t  provides that no port rate shall 
be charged upon “ transhipment goods.” 'That is 
its first provision, and as subordinate to this it 
then enacts that the expression “ transhipment 
goods” shall, in the Order, mean and include 
goods imported for transhipment only, and also 
the goods which I  have styled “ undisturbed 
goods.” The equality of treatment of the two 
classes of goods, made imperative by proviso (b), 
is thus preserved.

But now comes the provision contained in the 
same section which, according to the appellants, 
destroys that equality of treatment altogether—  
and enables the second class of goods, namely, 
undisturbed goods, though still “ transhipment 
goods,” to escape, if they becarried out by the Port 
of London to any port whatever, while the other 
kind of “ transhipment goods” are not to escape 
unless they be carried to a port beyond the Recul
vers line. The words relied upon to establish this 
strange and, apparently, senseless anomaly are 
contained in the definition in section 9 of the 
phrase, “ goods imported for transhipment only.” 
The definition runs thus: “ For the purposes of

this section the expression ‘ goods imported for 
transhipment only ’ shall mean goods imported 
from beyond the seas or coastwise for the purpose 
of being conveyed by sea only to another port.”

I f  the definition had stopped there the equality 
of treatment of the transhipped goods and the 
goods left undisturbed would, subject to the 
point as to the meaning of the word “ sea,” 
have been preserved. But other words are added 
to the definition upon which the whole argument 
turned. These words are, “ Whether beyond the 
seas or coastwise.” The effect, it is'urged, of 
these added words is that while undisturbed goods 
may be conveyed to any port without being rate
able, transhipped goods will be rateable unless 
carried to a port beyond the Reculvers line.. This 
definition is only given for the purposes of sect. 9. 
That is stated expressly, but the primary purpose 
of the section is stated in its first clause, to be to 
exempt equally from these rates all “ transhipment 
goods,” including in that term both undisturbed 
goods and transhipped goods properly so called.

The words, beyond the seas or coastwise, are 
here used to denote the situation of the port 
which is the ultimate destination of the goods, 
and just as the undisturbed goods which must be 
carried by water to their destination, inasmuch as 
they are to be carried in the ship in which they 
were brought to London, so must the transhipped 
goods be conveyed by sea only, as contradistinct 
from being conveyed for any part of the transit 
by land. I t  was urged indeed that the goods in 
this case were not carried by “ sea only,” since 
they were carried over the waters of the Thames, 
within the Port of London, and that the Thames, 
though a tidal and navigable river for many miles 
above the Yictoria Docks, is still a river and not 
a (sea.

I t  is but fair, I  think, to the Port Authority to 
say that they never put forward this point when 
they levied their rate. I f  it  were a good point, 
then goods transhipped in the Port of London 
and carried to Edinburgh, Hull, Liverpool, or 
Calcutta, would not have been carried by “ sea 
only,” since part of the voyage would necessarily 
have been over the waters of a river, and the whole 
object of the statute introduced for the very pur
pose of exempting goods transhipped in the Port 
of London and carried out of it in shipB would be 
defeated. In  my view it is a plainly bad point.

The main argument was rested, however, on the 
words, “ another port whether beyond the seas or 
coastwise.” I t  was urged that by sect. 3 of the 
Provisional Order it is provided that expressions 
defined in the Port of London Act 1908 shall, un
less the context otherwise requires, have the same 
meaning in this Order; that sect. 13, sub-sect. 5, 
contains a definition of the word “ coastwise,” and 
that that word must therefore bear the meaning 
thus given to it  wherever it  occurs.

The words of sect. 13, sub-sect. 5, run thus: 
“ For the purpose of this section goods shall not 
be treated as having been imported or exported 
coastwise unless imported from or exported to 
a place seaward of a line drawn from Reculvers 
Towers to Colne Point.”

These words are used in this thirteenth section 
for the purpose of indicating the places from 
which goods must be imported into the Port of 
London, or to which they must be exported from 
the Port of London in order to become goods 
liable to rates.
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But the purpose of sect. 9 is wholly different. 
Its purpose and object is to determine what 
goods, in order to be exempted from rates, are to 
be treated as “ goods imported for transhipment 
only.” The words, “ GoodB imported from beyond 
the seas or coastwise,” where they first occur 
in section 9 are really otiose, because the whole 
section purports to deal with goods which but for 
the exemption would have been rateable, yet no 
imported goods are rateable which are not 
imported into the Port of London from “ beyond 
the seas or coastwise.” So that these words 
are merely used to indicate that the goods 
imported for transhipment belong p r im d  fac ie  to 
the class of rateable goods. And, of course, the 
words must for that purpose have the same 
meaning as they have in sect. 13, but where the 
words “ beyond the sea or coastwise,” are subse
quently used in the section merely, to indicate 
the ultimate destination of the goods after 
transhipment if they are to escape rateability, it 
by no means follows that the words are to bear 
the same meaning in this part of the section as 
they bear in the portion in which they first appear. 
In  my view they are simply used in the second 
portion as equivalent to the word, “ anywhere.”

That construction restores and establishes on a 
sure basis that equality of treatment between 
goods “ transhipped” and goods “ undisturbed” 
which it is plainly the object of both Acts to 
secure. As the latter may be taken to “ any 
port,” wherever situate, bo may the former.

Sect. 43 of the Act of 1908 has no applica
tion whatever to the case of undisturbed goods 
brought from the Port of London to any other 
port, and in no way explains what is the particular 
vice in a barge into which goods have been 
transhipped and brought to Rochester, which 
makes those goods liable to these rates, which 
they would not have been liable to at all if they 
had been carried to. Rochester in the ship which 
brought them into London.

I  am, therefore, of opinion that the judgment 
appealed from was right, and should be affirmed, 
and this appeal be dismissed with costs. I  beg 
to move accordingly.

[Lord Atkinson then read the judgment of 
Lord Dunedin.]

Lord D u n e d in .—In  this case I  began to 
prepare a judgment in accordance with the view 
which I  held at the conclusion of the argument, 
hut in doing so, and on carefully re-reading the 
judgment of Kennedy, L. J., in the court below, I  
came to the conclusion that that learned and 
lamented judge had so exactly expressed the 
arguments that weighed with me that I  should 
really be guilty of plagiarism if I  repeated what 
he had already said. I  shall therefore only say 
that I  agree with his judgment in  toto.

Lord Pa r k e r | of W ad d in g to n .—I  agree that 
this appeal fails. The question to be determined 
arises on the construction of sect. 13 of the Port 
of London Act 1908 and the Provisional Order of 
the Board of Trade, made thereunder, and con
firmed by the Port of London (Port Rates on 
Goods) Provisional Order Act 1910. The thir
teenth section of the Act of 1908 provides, sub
le t .  1, that all goods imported from parts 
beyond the seas or coastwise into the Port of 
London, or exported to parts beyond the seas or 
coastwise from that port, shall, subject to any 
exemptions or rebates to be contained in a Pro

visional Order to be made under this section, be 
liable to the port rates therein mentioned: Pro
vided (6) that the Provisional Order under the 
section shall provide for exempting from such 
rates goods imported for transhipment only or 
which remain on Doard the ships in which they 
were imported for conveyance therein to another 
port, and may determine what goods are for the 
purposes of such exemption to be treated as 
goods imported for transhipment only.

The expression “ imported or exported coast
wise ” is obviously here used in contradistinction 
to the expression “ imported or exported from or 
to parts beyond the seas.” Goods imported or 
exported from or to Newcastle would clearly be 
imported or exported coastwise, notwithstanding 
that the first part and the last part of their transit 
would be up or down tidal and navigable rivers. I  
think, therefore, that the term “ coastwise ” must 
include transit by tidal and navigable rivers as 
well as transit along the sea coast, and this is con
firmed by sub-sect. 5, which provides that for the 
purpose of the section goods shall not be treated 
as having been imported or exported coastwise 
unless imported from or to a place seaward or 
what his been called “ the Reculvers-Oolne line.” 
This provision is not a definition clause as to the 
meaning of the word coastwise, but a clause with
drawing from the operation of the section a 
particular class of goods which would otherwise 
be subject to Buch operation.

Passing to the Provisional Order, your Lord- 
ships will find the Board of Trade, pursuant to 
the duty imposed on them by sect. 13 (1) (6) of 
the Act of 1908, provided (clause 9) that no port 
rates should be charged on. transhipment goods, 
which expression was to include as well goods 
imported for transhipment only as goods remain
ing on board the vessel in which they were im
ported for conveyance therein to another port. 
The clause then proceeds to provide that the 
expression “ goods imported for transhipment 
only ” shall mean goods imported from beyond 
the seas or coastwise for the purpose of being 
conveyed by sea only to any other port, whether 
beyond the seas or coastwise, as to which certain 
things therein mentioned are specified and proved. 
Here it seems to me that the expression “ goods 
imported from beyond the seas or coastwise” 
has the same meaning as in sub-sect. 1 of 
the thirteenth section of the Act of 1908, but 
clause 9 contains no provision such as that con
tained in sub-sect. 5 of sect. 13, limiting the 
application of the clause to a particular class or 
particular classes of such goods. I t  would, I  
think, be contrary to all proper principles of 
construction to import such a clause by inference. 
I  do not think that the words, “ for the purpose 
of this section,” in sub-sect. 5 of the thirteenth 
section of the Act of 1908 can be read as includ
ing all the purposes of the Provisional Order to 
be made by the Board of Trade under the thir
teenth section. So to read it would, in my 
opinion, be to limit unduly the powers conferred 
on the Board of Trade, and, in.fact, preclude such 
Board from exempting from port dues any 
goods imported for transhipment only where the 
transhipment is for the purpose of conveyance to 
a place landward of the Reculvers-Oolne line. I  
do not think that this would be in accordance 
with the Legislature’s intention. I t  would bq an 
anomaly if a vessel coming to the Port of London
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with goods destined for places in the Medway 
had herself to proceed to the Medway in order to 
obtain exemption for such goods from port rates, 
although from every point of view it might be 
more convenient to tranship such goods into 
lighters for conveyance to their destination.

Some stress was laid in argument on the expres
sion “ for the purpose of being conveyed by sea 
only ” us used in the ninth clause. I t  is to be 
observed that this expression is used in reference 
not only to conveyance coastwise, but to convey
ance to parts beyond the seas. I t  appears to me, 
therefore, that the expression is used in contra
distinction to conveyance by land, and would 
exclude goods put overboard into lighters to be 
landed and sent by rail to Liverpool for exporta
tion to America, but not goods transhipped for 
conveyance by water to Newcastle as their ultimate 
destination, although the first and last part of 
their transit might be said to be by river rather 
than by sea.

I  think, therefore, the appeal should be dis
missed.
~ Lord Su m n e r .—Sect. 13 (1) of the Port of 
London Act, 1908, charges “ all goods imported 
from parts beyond the seas or coastwise into the 
Port of London.” “ Imported ” into the port 
means, in my opinion, brought in by water and 
not by land, and “ coastwise” means from parts 
not beyond the seas. Sub-sect. 5, pursuant to 
the initial words of sub-sect. ], qualifies the 
by excluding from charge goods coming from 
landward of the Reculvers Towers-Colne Point 
line, for it  prescribes that they are not to be 
“ treated” as having been “ imported coastwise,” 
that is, not to be treated as the subject of charge 
within sub-sect. 1. There the effect of sub-sect. 5 
ends.

The rates to be charged and exemption from all 
charge are not dealt with by the Act of 1908 at all. 
They are wholly left to subsequent legislation, 
none the less that the Board of Trade is required 
to prepare a Provisional Order, so as to facilitate 
the passing of a further Act, whenever the Legis
lature should be minded to do so. For the rates 
resort must be had to the Schedule to the Port of 
London (Port Rates on Goods) Provisional Order 
Act, 1910, clause 9. This contains an exemption 
of certain goods from charge, namely, goods 
which are styled “ transhipment goods,”

These are defined as falling into two classes, 
which so far appear to be equally entitled to 
exemption. The first class is further defined by 
two terms, one dealing with the provenance of the 
goods, the other with their qualification for 
exemption. The first necessarily imports refer
ence to the charging section of the Act of 1908 
the goods is such as to make them subjects 
and its sub-sections, for unless the provenance 
of charge they need no exemption at all. 
Accordingly here “ coastwise ” is used as it is 
used in sect. 13 of the Act of 1908, reading 
sub-sects. 1 and 5 together, and so far 
restricting the area to which the word “ coast
wise ” applies. When the term, which states the 
qualification of the goods for exemption is reached, 
we are dealing with new matter—namely, with 
rates of charge and exemption from charge— 
which the former Act did not prescribe at all. 
Hence there is no need here to import any 
reference to the language of sect. 13 of the Act 
of 1908, and though the same term “ coastwise ”

recurs it must be read in its ordinary meaning. 
Indeed, sect. 13 of the Act of 1908 did not, 
strictly speaking, give that word a special 
meaning, but by sub-sect. 5 restricted, by an 
express geographical limitation, the area to which 
its ordinary meaning would have otherwise 
applied. In  the Act of 1910 that limitation 
neither recurs nor is involved; accordingly, there 
is nothing to interfere with the full effect of the 
ordinary meaning of “ coastwise.”

Two grounds are urged to the contrary : the 
first, that the word must be used with the same 
meaning in both of the two consecutive lines, in 
which it occurs in clause 9; the second, that it is 
used in nineteen other places in the schedule and 
always in the same sense as when it first occurs 
in clause 9. This latter consideration does not 
really advance matters. I t  is used over and over 
again in that particular sense, because the context 
is the same over and over again and is one which 
imports a reference to the incidence of the charge 
in the first instance. Hence its repeated use in 
this sense is no weightier than its use in that 
sense once; but, in my opinion, there is no 
difference in the sense of the word itself between 
its first and its second occurrence in clause 9. 
The real difference is that when allusion is made 
to the charge, the context of the charging words 
given to sect. 13, sub-Bect. 1, by sub-sect. 5 is 
necessarily drawn in, and so restricts the applica
tion of the word, but, when it is exemption only 
that is dealt with,'that context has no place and 
so does not operate upon or restrict the natural 
meaning of the word. I f  the definition words in 
clause 9 be written out in full, this at once 
appears—“ for the purposes of this section the 
expression ‘ goods imported for transhipment 
only ’ shall mean goods imported from beyond 
the seas into the Port of London and goods 
imported coastwise into the Port of London, 
provided they be goods imported thither from a 
place seaward of a line drawn from Reculvers 
Towers to Colne Point, which goods have been 
so imported for the purpose of being conveyed by 
sea only to any other port whether beyond the 
seas or coastwise, etc.” I  am unable to see 
why “ coastwise ” may not be an adjectival 
expression descriptive of the word port as 
one speaks of “ coastwise navigation ” or of 
a “ coastwise voyage,” just as the expression 
“ beyond the seas ” in the same clause is a descrip
tive adjectival expression. “ Coastwise ” is not a 
word of technical meaning : (Battersby v. K irk ,  
2 Bing. N. C. 584). To refer both to “ conveyed ” 
is to rearrange this section, for which the reason 
that “ coastwise ” implies motion rather than 
situation seems to me to be insufficient. The 
whole subject is importation and conveyance, and 
in that connection the term inus ad quem may, 
not inappropriately if perhaps inelegantly, be 
called “ coastwise,” as well as the process of 
getting there.

The other point is this. I t  is said that these 
goods, even though imported for the purpose of 
being conveyed to any other port whether beyond 
the seas or coastwise, were not imported for the 
purpose of being conveyed by sea only, for they 
were to go down one river nearly to its statutory 
mouth and then turn up another river on reach
ing its statutory mouth, where it joins the former, 
and so never were to go to sea at all. In  my 
opinion, here the natural antithesis to “ by sea
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is “ by land,’ and is nob “ by river.” I f  these words 
mean “ for the purpose of bsing conveyed wholly 
by sea and never by river,” transhipment goods 
going in another bottom to half the ports 
in Great Britain get no benefit from the exemption 
at all. For this the Act shows no reason and 
would conflict with the undoubted grant of 
exemption where they go in the same bottom. I f  
they mean “ partly by sea though partly by 
river,” the word “ only ” is falsified. I  see no 
adequate justification for resorting to any 
non-natural meaning of “ by sea.” What 
is being dealt with is “ navigation ” which is 
not “ inland navigation.” I  think tbe appeal 
fails.

Lord P arm o o r . — The steamship Assyria  
arrived from Calcutta for discharge at the V ic
toria Docks, in the Port of Loudon, in June 1912. 
She discharged 100 tons of linseed, part of her 
cargo, belonging to the respondents, within the 
Port of London by putting them overside into 
a sailing barge, which took them to the port 
of Rochester on the Medway. The appellants 
contend that the 100 tons of linseed are not 
"transhipment goods,” or “ goods imported for 
transhipment only,” and therefore not free from 
port rates under sect. 9 of the Port of London 
(Port Rates on Goods) Provisional Order Act 
1910. The question is whether this contention 
is well founded. I  agree with the judgment 
of Pickford, J., and of the majority in the 
Court of Appeal. In  my opinion the appeal 
fails.

Sect. 13 of the Port of London Act 1908 
provides for the payment of port rates upon goods 
imported from the ports beyond the seas or coast
wise into the Port of London, or exported to ports 
beyond the seas or coastwise from that port. In  
ordinary language, port rates are charged on all 
goods from whatever port they come and to what
ever port they go. Goods imported or exported 
coastwise mean goods imported or exported as 
between the Port of London and some other port 
in the United Kingdom. Goods imported or 
exported from or to ports beyond the seas mean 
goods imported or exported between the Port of 
London and some port outside the United King
dom. The contrast arises in the position of the 
port of origin or the port of destination. In  sub- 
sect. 5 of the section, a limitation is placed on the 
ordinary meaning of goods imported or exported 
coastwise for the purpose of the section. I t  is 
Provided that goods shall not be treated as having 
been imported or exported coastwise unless im 
ported from or exported to a place seaward of a 
hue drawn from Reculvers Towers to Colne Point. 
■The object of this limitation is to exempt from 
Port rates goods which have not been carried 
across the line drawn from Reculvers Towers to 
Lolne Point,. But for this limitation, goods, not 
being goods for transhipment only, passing 
between the ports within the line and the Port of 
London would be subject to the same charges as 
goods passing coastwise between the Port of 
London and any other port in the United 
■K-ingdom.

Sect. 13 of the Act enacts that the Provisional 
rder to be made under the section shall provide 

or exempting from rates goods imported for 
lanshipment only, or which remain on board the 

“Pip in which they were imported for conveyance 
ereon to another port, and may determine what 
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goods are for the purposes of such exemption to 
be treated as goods imported for transhipment 
only. This Provisional Order was made in 1910, 
and contains a definition of goods imported for 
transhipment only. For the purposes of ex
emption from port rates, goods imported for 
transhipment only mean goods imported from 
beyond the seas or coastwise for the purpose of 
being conveyed by sea only to any other port, 
whether beyond the seas or coastwise. I t  is 
admitted that the respondents complied with all 
the conditions entitling them to exemption if the 
100 tons of linseed were imported for tranship
ment only. I t  is noticeable that the exemption 
applies to all goods, whether imported from 
beyond the seas or coastwise.

The main argument advanced on behalf of the 
appellants was that the 100 tons of linseed had 
not been conveyed coastwise from the Port of 
London to the Port of Rochester, because they 
had not crossed the line from Reculvers Towers 
to Colne Point. In  other words, that the limita
tion introduced into sub-sect. (5) of sect. 13 of the 
Act of 1908 should be read into the definition of 
goods for transhipment only in the Provisional 
Order for 1910. This contention is, in my 
opinion, untenable. There is no reason for con
struing the expression “ coastwise,” in the defini
tion of goods imported for transhipment only in 
any other than its ordinary natural meaning, or 
for excluding from the exemption goods imported 
from Calcutta for the purpose of being conveved 
by sea only from the Port of London to the Port 
of Rochester.

I t  was said that the area of exemption in the 
Provisional Order should b8 the same as the area 
of charge under the Act of 1908. The effect of 
the limitation of the expression “ coastwise ” in 
the Act is to exclude from the liability to port 
rates goods not carried outside a definite area, 
but the Provisional Order deals with a different 
subject-matter. The exemption is general, and 
the test is in the purpose for which the goods are 
imported, if  the other conditions are satisfied. 
I f  goods are imported for the purpose of tran
shipment only to any port, whether beyond the 
seas or coastwise, the exemption attaches. There 
is no exception of certain ports because they are 
situate within the line from Reculvers Towers to 
Colne Point. The exemption applies to goods 
imported for the purpose of being transhipped 
from the Port of London to the Port of Rochester. 
I t  was further argued, on behalf of the appellants, 
that the goods of the respondents were conveyed 
along the Thames from the Port of London and 
along the Medway to the Port of Rochester, and, 
therefore, were not conveyed by “ sea only.” In  
one sense, as was pointed out in argument, no 
goods transhipped at the Port of London are con
veyed to any other port by sea only, since the Port 
of London is situate within the River Thames.
I  think, however, that the meaning of the words 
is clear. The contrast is necessarily between 
goods conveyed seaward from the Port of London 
to any ether port, and goods conveyed inland by 
rail, road, or inland navigation. I t  makes no 
difference that the Port of Rochester is approached 
by a river navigation. There are many ports both 
in the United Kingdom and beyond the seas 
approached by river or some form of artificial 
waterway, but the exemption depends on convey
ance seawards from the Port of London and not

T
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on the nature of the approach to the port to 
which the goods are conveyed.

I  think the appeal fails. Appeal dismissed.

Solicitors : for the appellants, E. F . Turner and 
Sons; for the respondents, D ollm an  and 
P ritcha rd , for H ayw ard, Sm ith, and ChaMs, 
Rochester.

Court of §«}ricat«re.
COURT OF APPEAL.

Wednesday, June 30, 1915.
(Before Lord Cozens-H ar d y , M.R., P ic kfo r d  

and W a b b in g t o n , L.JJ.)
A u stin  F riar s  Steam  Sh ip p in g  Company  v .

Sp ille r s  and  B akers L im it e d  (o( 
A P P E A L  F R O M  T H E  K IN G ’S B E N C H  D IV IS IO N .

M arine  insurance — General average — Collision  
w ith  pier— Knowledge that collision would take 
place—-Reasonable and prudent act— Contribu
tion.

The owners of a steamship claimed fro m  the cargo 
owners co n trilu tio n  in  general average m  respect 
o f two items o f alleged general average sacrifice 
and expenditure. On the bth Nov. 1912 the ship 
was bound fo r  certain docks, and on proceeding 
up the rive r she grounded w ith in  a short distance 
o f the docks. The fo llow ing  m orning she floated, 
and was carried by the tide to about a m ile  above 
the entrance to the docks, where she became 
stranded. She was seriously damaged, and there 
was im m inent danger to both ship and cargo. 
On the 1th Nov. she was got off by means o f tugs. 
She had no steam available, and only her hand 
steering gear to work w ith . There was a p ilo t 
on board, and the in tention  was form ed a t f irs t  
to take her down the rive r to a m ud f la t  fo r  the 
greater safety o f the ship and cargo. When she 
had been towed about h a lf  a m ile she was found  
to be m aking water, and i t  was then decided to 
take her in to  dockt which necessitated her being 
taken between two piers. The ebb tide was 'run
ning very strongly, and i t  was contemplated by 
the master and p ilo t tha t she would, strike the 
lower p ie r and do damage. In  considering the 
choice between going to the mud f la t  and h itt in g  
the p ier, the master and p ilo t both fo rm ed the 
opinion that the la tte r would be the lesser o f two 
evils. She struck the p ie r w ith  her starboard 
bow, and damaged herself and the pier.

Held, tha t in  the circumstances o f the present case 
what was done was a general average act ; and 
tha t the p la in tiffs  were entitled to contribution, 
not only fo r  damage to the ship, but also fo r  the 
damage fo r  which she was liable by reason of 
damage to the pier.

Decision o f Bailhache, J. affirmed.
A pp e a l  by the defendants from the decision of
Bailhache, J. ,

The facts of the case and the arguments ot 
counsel sufficiently appear from the judgments. 

On the 21st Dec. 1914 the following written
judgment was delivered by ______
(a) Reported by L . C. T homas and E . A. SobAtohley , Esqrs.,

Barrieters-at-Law

B a il h a c h e , J.—In  this case the plaintiffs, 
the owners of the steamship Winchester, claim 
from the defendants, the owners of the cargo, 
contribution in general average in respect of two 
items of alleged general average sacrifice and 
expenditure. The defendants deny their liability 
upon the ground that the items in question are 
neither general average sacrifice nor expen
diture. , „

The facts are not in dispute and are as tollows: 
The steamship Winchester was, on the 6th Nov. 
1912, bound for Sharpness Docks, with a cargo of 
maize. As she was proceeding up the Severn, and 
a little way short of the docks, she grounded. 
She floated next morning on the flood tide and 
was carried by the tide further up the Severn to 
a point about a mile above the entrance to the 
docks, where she was stranded. She became very 
seriously damaged and both ship and cargo were 
in imminent danger. On the morning of the 
7tb Nov. she was got off the ebb tide with the 
assistance of tugs. She had no steam of her 
own, and only her hand-steering gear was
available. , . . . .  ,

She had a pilot on board, and the intention at 
first was to take her down the river to a place 
called Ackthorn, and there put her on the ground 
for the greater safety of ship and cargo. Atter 
she had been towed about half a mile, the car
penter reported that she was making water, and 
the master and pilot thereupon consulted and 
decided to take her into dock. To get there she 
had to be taken between two piers. The ebb 
tide was running strongly, as it  does in the 
Severn, and both master and pilot contem
plated her striking the lower pier and doing

damage^iiot, intended that' she should
touch the lower pier, as he said, to take the reach 
off her, and he remarked that it was not the time 
to trouble about another thousand pounds’ worth 
of damage. The master and pilot both con
sidered that as between going to Ackthorn and 
hitting the pier, the latter was the lesser of two 
evils, and took action accordingly. As was 
anticipated, she struck the pier with her star- 
board bow, and struck it twice, in fact. She 
struck harder than the pilot intended, and 
damaged herself to the extent of about 16Ü0Í., 
and the pier to the extent of about 50001. These 
are the two items in question. I  find as a fact 
that to put into Sharpness with the knowledge 
that in doing so the steamship would strike the 
pier was a reasonable and prudent thing to do in  
the interests of ship and cargo.

Now the operation of getting the Winchester 
off and taking her either to Ackthorn or into 
Sharpness was, under the circumstances, a general 
average act, and a general average loss is dehnea 
in the Marine Insurance Act 1906, s. 66, as being 
“ a loss caused by, or directly consequential on, 
a general average act. I t  includes a general 
expenditure as well as a general averag
sacrifice.” .

Lawrence, J. in B irk ley  v. Presgrave (1 East, 
220) defines general average loss in terms whic 
have become classical. He says: “ A ll loss whicn 
arises in consequence of extraordinary sacrifice 
made or expenses incurred for the preservation 
the ship and cargo come within general average, 
and must be borne proportionately by all who a 
interested.”
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There is probably no real difference between 
the two definitions. I f  there is, the statutory 
definition must prevail.

I  only quote the well-known definition from 
Lawrence, J.’s judgment because I  want to refer 
to a passage in Mr. Lowndes’ work on general 
average which is extremely pertinent to the 
question I  have to decide. I t  was written, of 
course, before the Act of 1906, and if I  am to rely 
upon it, it  is necessary to see that the law was the 
same then as now.

Mr. Lowndes, in his book on general average, 
4th edit., p. 36, says, in respect of what con
stitutes a general average loss: “ We have to
determine quod pro omnibus datum  est ? and, 
since giving must always imply an intention to 
give, what we have here to ascertain must be, 
what loss at once has, in fact, occurred, and like
wise must be regarded as the natural and reason
able result of sacrifice. Or, in other words, what the 
shipmaster would naturally, or might reasonably, 
have intended to give for all when he resolved 
upon the act. Mr. Lowndes cites a passage from 
Ulrich on General Average, which is worth 
repeating here. He says: “ General average not 
only comprises the damage purposely done to 
ship and cargo, but also (1) all damage or 
expense which was to be foreseen as the natural 
(immediate) consequence of the first sacrifice, since 
this unmistakably forms part of that which was 
given for the common safety ; (2) all damage or 
expense which, though not to be foreseen, stands 
to the sacrifice in the relation of effect to cause, 
or, in other words, was its necessary consequence. 
Not so, however, those losses or expenses which, 
though they would not have occurred but for the 
sacrifice, yet, likewise would not have occurred 
but for some subsequent accident.”

Both these passages are quoted with approval 
oy Bigham, J. in the Anglo-Argentine L ive  Stacie 
and Produce Agency L im ite d  v. Temperley Steam 
Shipp ing Company L im ite d  (8 Asp. Mar. Law 
Cas. 595; 81 L. T. Rep. 296 ; (1899) 2 Q. B. 403). 
I  cite them again because they seem admirable 
guides to me in the decision of this case.

Following these guides it is quite clear upon the 
facts stated by me that the damage to the steam
ship and to the pier both fall within the statutory 
definition of general average loss. This disposes 
° f  the right to contribution in respect of the 
damage to the steamship, and would dispose of 
the right to contribution in respect of the 
damage to the pier, but, strangely enough, there 
18 n° decision to be found upon the point whether 
general average expenditure includes the making 
good of damage done to the property of some 
third person.

In  principle, in such a case as this, it clearly 
does. I f  I  ask Mr. Lowndes’ question, Quod pro 
°rnnibu8 datum  est ? I  answer, the damage to the 
steamship plus the liability to indemnify the 

°ck authorities for the damage to their p ier; 
and if I  now turn to Ulrich, the collision with the 
Ptcr was a foreseen result, and not the result of a 
ubsequent accident. So far as text writers are 
°ncerned, there is authority in favour of such 

( xPenditure being treated as a general average 
^penditure. Phillips on Insurance, 5th edit.,

• 2, par. 1311, says so, and refers to Oasarigis 
or his authority; Sir Joseph Arnould in his work, 

last edition edited by himself, the second 
duion, vol. 2, p. 912, sect. 331, is to the same effect.

Mr. Leslie Scott urged that the law of general 
average has long since become crystallised, and 
that no further extension of it  is possible, except, 
of course, by legislation. The answer is that it 
is not an extension of the law to apply old prin
ciples to new instances.

I t  was also suggested by Mr. Leslie Scott that 
as to run into a pier was vis-à-vis the dock 
authorities a tort, and as there is by English 
common law no contribution between joint tort 
feasors, there is no right to contribution in 
general average. This assumes that the dock 
company could have sued the cargo owner for the 
damage done by the ship to the pier, an interest
ing point which I  should not be prepared to decide 
without argument and consideration.

I  do not, however, think that the common law 
rule applies in any sense to general average. In  
my judgment the position is this : The master 
has implied authority when occasion arises for a 
general average act to do whatever is necessary 
and prudent for the preservation of ship and 
cargo, even if this involves committing a trespass, 
and that there is the further implied obligation, 
on the part of the cargo-owner and ship-owner, 
to bear between them in their respective propor
tions the consequences of every such necessary or 
prudent act.

This implied obligation may perhaps be said to 
be contractual as between shipowner and cargo- 
owner, but I  rather incline to the view expressed 
by Brett, J. in B urton  v. English  (49 L. T. Rep. 
768 ; 5 Asp. Mar. Law Cas. 187 ; 12 Q. B. Div. 
220) that it comes from the old Rhodian Laws, 
and is incorporated into English law as the law of 
the ocean. I t  is scarcely necessary to say that 
maritime,law as administered in this country, 
although part of the law of England, is not 
necessarily the same as our common law. The 
every-day instance of this is the difference in 
result in collision cases on land and on sea, where 
both parties are in fault.

My judgment, therefore, is for the plaintiffs in 
this case, with costs.

From that decision the defendants now 
appealed.

Leslie Scott, K.O. and Raeburn (for Chaytor, 
K.C., serving with His Majesty’s forces), for the 
appellants, referred to

The L e it r im , 9 Asp. M ar. Law  Cas. 317 ; 87 L . T . 
Rep. 240 ; (1902) P. 256 ;

M erryw eather v . N ixan, 8 T . R. 186 ;
M arine  Insurance A c t 1906, s. 66 ;
A rnou ld  on the Law  of M arine Insnrance, 9 th  edit., 

p. 1161, sect. 9 3 3 ; p. 1678, seot. 937 et seq. ; 
p. 1171, sect. 941;

Lowndes’ L a w  of General Average, 4 th  ed it., p. 114 ; 
5 th  ed it., p. 136.

M acK innon, K O . {Roche, K.C. with him), for 
the respondents, referred to

Ireda le  v. China Traders’ Insurance Company, 
8 Asp. M ar. Law  Cas. 580 ; 81 L . T . Rep. 231 ; 
(1899) 2 Q. B. 356.

[He was stopped by the Court.]
No reply was called for.
P ic k fo r d , L.J.—This is an appeal from the 

decision of Bailhache, J., who gave judgment for 
the plaintiffs in an action for a certain contribu
tion in general average. I  do not think that it is 
necessary to 3tate the case at any length because
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the facts are admitted, and they are accurately 
stated in that judgment.

Put shortly, the facts amount to these: The 
vessel, which was chartered under a charter 
whereby average was to be paid according to the 
York-Antwerp rules, on her voyage to Sharpness 
Docks grounded on what I  think was a rocky 
beach not very far from Sharpness. Whilst she 
lay there the whole adventure (ship, cargo, and 
freight) was in very considerable danger. I t  was 
decided, in order to minimise that danger, to take 
her down the river and run her upon a mud flat 
called Ackthorn. I t  was known to the captain 
and pilot who decided to do that, that that would 
in all human probability cause damage to her. 
That mud-flat was lower down in the river than 
the entrance to Sharpness Docks. I  forget 
whether or not it  was an ebb tide, but at the state 
of the tide as it  then was there was a certain danger 
in going into Sharpness Docks between the piers.

Whilst she was going down the river, in conse
quence of certain matters discovered by the 
master and pilot, it  was decided that it  would be 
more dangerous to take her to Ackthorn and 
ground her there than it would be to take her 
into Sharpness Docks. But it was known to 
both the master and the pilot that it  was practi
cally certain, at that state of the tide, that going 
into Sharpness Docks the vessel would suffer 
damage. I t  was realised that she might or might 
not damage the pier. I  do not know whether 
they considered that or not. But they certainly 
considered and said that in the state of things 
that existed a thousand pounds or so more 
damage would make no difference to anyone, 
They clearly contemplated that there would be 
damage and loss in all probability if they took 
her into Sharpness Docks. They took her in and 
there was damage to the ship and to the pier. 
There was damage to the ship, and there was a 
liability arising on the part of the ship to pay the 
Harbour Authority compensation for the injury 
done to the pier.

On that two questions are raised: I t  is said 
that this is not a general average act and there
fore there can be no general average loss, and 
therefore there can be no contribution. I t  does 
not seem to me to be disputed that under the 
York-Antwerp rules, if she had heen voluntarily 
stranded, where there was certainty of damage, 
on the mud-flat at Ackthorn, in order to avoid 
greater damage, that would have been a general 
average act. I t  was said that that was not so 
under the circumstances that existed. I  confess 
that I  am unable to follow that argument. I t  is 
said to be part of the whole consequences of the. 
particular average, the particular average being 
the loss that waB occasioned by the first stranding 
upon the bank above Sharpness Docks. I t  seems 
to me that if she were there in a position which 
produced danger to the whole adventure, and in 
order to minimise that danger a voluntary act 
was done which occasioned damage to one of the 
elements of the adventure—namely, the ship— 
that is a general average act. I t  does not seem to 
me to make any difference that there were two 
things that might have been done: that she might 
have been stranded voluntarily upon the Ackthorn 
mud-bank, or that she might have been taken 
into dock.

Nor does it seem to me to matter that that was 
her port of discharge. She would never have
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gone into her port of discharge under the circum
stances that she did but for the purpose of 
avoiding greater damage to the whole adventure. 
I t  seems to me in that case it is just as much an 
act done in the sacrifice of one of the elements ot 
the adventure for the safety of the whole as if it  
were a port of refuge. I  cannot see the difference 
between the port of refuge and port of discharge. 
Upon that point, which was really the mam 
point, it seems to me clear that this was a general 
average act.

I  do not think it is necessary to lay down any 
principles as to what is a general average act in 
the case of voluntary stranding, but it seems to 
me in the circumstances of this case that this was 
a general average act.

Then the only other question is whether, it tear 
be so, the plaintiffs were entitled to contribution 
not only for damage to the ship, but also for the 
damage for which the ship is liable by reason of 
damage to the pier. Mr. Leslie Scott very fairly 
said that he could not see any reason in principle 
why the one should not be on the same footing as 
the other, and I  agree with him because 1 can see 
no reason either. The artificial doctrine of tort 
feasor established by M erryweather v. N ix a n  (8 
T. R. 186) is not applicable to the present case, 
and it is not a doctrine which one is anxious to 
take further than it should go.

I  think that Bailhache, J ’s judgment is right, 
and I  do not think it is necessary to do more than 
say that I  agree with what he said on that matter 
and with his reasoning.

Therefore I  think that this appeal should be 
dismissed.

Lord Cozens -H a r d y , M  R .— I  agree.
W a r r in g t o n , L  J.—I  agree.

Appeal dismissed.

Solicitors for the appellants, Waltons and Go., 
agents for Batesons, W arr, and W im shurst, 
Liverpool.

Solicitors for the respondents, Bottere ll and 
Roche.

June 8, 9 and 28, 1915.
(Before Sw in f b n  R a d y , B h il l im o r e , and 

B a n k b s , L.JJ.)
F r a t e l l i So r r e n t in o  v . B u e r g e r , (a) 

C harter-party— Sale o f vessel a fter date o f chartei - 
p a rty — Tender o f vessel— Refusal o f charterers 
to load— Effect o f sale.

On the 15th Sept. 1913, a vessel which fo rm erly  
belonged to the claim ants was chartered by the 
respondents to proceed to Odessa and load whea 
or other g ra in  fo r  Rotterdam  or Hamburg. 
W hile the vessel was discharging, before p ro 
ceeding to Odessa, she was sold by the claimants, 
who du ly  notified the charterers o f the sale. She 
was du ly tendered fo r  loading a t Odessa, but the 
respondents refused to provide a cargo, dn 
arb itra tio n  proceedings i t  was found  as a fac t 
that the cla im ants were ready and w illin g  to 
perform  the ir contract, and tha t they had d u ly  
tendered the vessel. On a case stated :

Held, tha t there being a fin d in g  tha t both vendors 
and purchasers were ready and w illin g  to

LT^ep^teLbTiDWXED J. M. Chaplin, Esq., B a rr is te r-a t-L a w .

F r a t e l l i So r r e n t in o  v . B u e r g e r .
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fo rm  a ll the obligations under the contract, the 
orig in a l owners were not precluded fro m  carry
in g  out the contract by the mere transfer o f the 
ship w ith  the benefit o f the charte r-party . 

Decision o f A th in . J. (13 Asp, M ar. Law Cas. 
1; 112 L. T. Hep. 294; (1915) 1 K . B. 307) 
affirmed.

A p p e a l  by the charterers from  a decision of 
A tk in , J. on a case stated as follows :—

1. W hereas b y  a be rth  con trac t dated the 15th of 
September, o re  thousand nine hundred and th irteen , 
and made between F ra te ll i Sorrentino (there in described 
as the  owners o f the steamship Rosalia) and E lias 
Buerger and S. Teper (there ina fte r and here ina fter 
described as the  charterers), i t  was agreed th a t the said 
steam ship R osalia  should proceed as ordered to  Odessa, 
N ico la ie ff, Theodosia, o r Novorossiek, one p o rt on ly , and 
there load as ordered, from  one or more shippers, a fu l l  
and complete cargo of wheat, (and or) gra in, (and or) 
seed, fo r R otte rdam , W eser, o r H am burg , as ordered on 
s ign ing b ills  o f lad ing. F re ig h t was to  be paid a t the 
ra te  m entioned in  the  be rth  con tract.

2. B y  clause 4 o f the said be rth  con trac t i t  was pro
vided th a t orders fo r the load ing p o rt were to  be given 
a t Constantinople w ith in  ten  ru nn ing  hours o f the 
dispatch o f the cap ta in ’s telegram  n o tify in g  the char
terers o f h is a rr iv a l, and th a t i f  the  orders were no t 
g iven b y  the charterers w ith in  the said ten runn ing  
hours the  steamer was to  proceed to  Odessa Roads fo r 
orders, w hich were to  be given w ith in  six ru nn ing  hours 
o f a rriva l, Sundays on ly  excepted.

3. B y  clause 5 o f the said be rth  con trac t i t  was 
s tipu la ted  th a t the charterers were n o t bound to  load 
before the 1st Oct. then next (new sty le), and th a t 
they were to  have the op tion of cancelling the con trac t 
i f  the steamer d id  n o t a rrive  a t the p o rt of load ing and 
was no t ready as mentioned in  the  be rth  con trac t on or 
before 6 p.m. on the 25th October then next (new style).

4. B y  clause 21 o f the said be rth  con t-ac t i t  was 
agreed th a t in  the event of any dispute a ris ing  under 
the con trac t such dispute should be re ferred to  tw o  
a rb itra to rs  in  London, one to  be appointed by each of 
the parties to  the b e rth  con trac t w ith  power to  the 
a rb itra to rs  in  case of disagreement to  appo in t an um pire 
whose aw ard should be fina l.

5. A nd whereas disputes d id  arise the said F ra te lli 
Sorrentino du ly  appointed M r. C. W . Gordon as th e ir 
a rb itra to r, and the charterers du ly  appointed M r. F . W . 
Tem perley as a rb itra to r on th e ir behalf, and the said 
tw o  a rb itra to rs  having  been unable to  agree du ly  
appointed me, the  undersigned Charles Thomas Glan- 
v ille  as um pire.

6. A nd  whereas on the hearing o f the  said reference 
bo th parties applied to  me to  state a case fo r  the  opin ion 
of the  cou rt upon certa in queslions of la,w arising.

7. N ow  I ,  the said Charles Thomas G lanv ille , hav ing 
taken upon m yself the burden of the said reference, and 
having d u ly  considered the  evidence p u t before me do 
hereby make m y aw ard in  the  lo rm  of a special case fo r 
iho  op in ion o f the cou rt as fo llow s : —

8. A  tru e  oopy o f the b e rth  con trac t above referred to  
and dated the 15th Sept. 1913 is  hereto annexed and 
May be re ferred to as p a rt o f th is  award.

9. On the 25 th Sept. 1913 w h ils t the steamship
R osalia  was d ischarg ing a cargo o f coal a t Venice the 
said F ra te ll i Sorrentino entered in to  a con trac t fo r  the 
sale o f the said vessel to  the  Societa A nonim a d i 
Navigazione A d ria tio a  (here inafter called the A d ria tica ), 
an Ita lia n  company dom iciled in  Venice. The said con
tra c t  contained the fo llo w in g  clauses: “  The te lle rs  
declare th a t the Bteamer is  chartered fro m  the B lack  
3ea to  R otte rdam  a t 12s. per u n it , 12s. 3d. fo r W eser, 
h2s, Gd. fo r  H am burg  w ith  the 25 th  Oct. cancelling as 
Per be rth  con trac t w h ich  w i l l  be handed over in  a few 
days. . . .”  , ( The buyers declare th a t they accept

fu l ly  the execution o f the  ch a rte r-p a rty  fo r  the  B lack 
Sea voyage to  one o f the po rts  as ordered on signing 
B /L  fo r th e ir en tire  r is k  and advantage, undertaking 
every ob liga tion  re la tin g  the re to .’ ’ The be rth  con trac t 
or cha rte r-pa rty  so re ferred to  is the  one now in  
question.

10. The said con trac t also provided fo r opening up 
fo r exam ination by  the A d ria tica  o f the engines, boilers, 
and double bo ttom  of the  said steamship, and the 
A d iia t ic a  were to  declare w ith in  tw e n ty -fo u r hours o f 
the opening o f the  la s t double bo ttom  oell w hether they 
accepted the  steamer or no t, and i f  they d id  accept her, 
the steamer thereupon became the absolute p roperty  o f 
the  buyers.

11. On the 4 th  O ct. the  R osalia  was taken  over by 
the A d ria t ic a  a fte r the  com pletion o f the  discharge of 
her coal cargo a t Venioe.

12. A t  Venice the  steamer had her bo ile rs cleaned 
and repaired, and ce rta in  repairs were effected to  her 
engines, w h ich  occupied her s ix and a h a lf days a fte r 
the  com pletion o f the  discharge. Suoh repairs were 
necessary in  order to  p u t the vessel in  a seaworthy con
d itio n  fo r the intended voyage. I  find  as a fa c t i f  and 
so fa r as i t  may be m a te ria l th a t th is  delay was no t 
more than  a reasonable delay fo r the  effecting of 
o rd ina ry  overhaul and repairs to  a steamship in  the 
o rd inary  course of business, and there was no unreason
able delay in  the vessel proceeding from  Venice to  fu lf i l  
the said be rth  con tract.

13. On the 11th Oct. the  vessel sailed from  Venice fo r 
Constantinople w ith  a v iew  to  fu lf i l l in g  her be rth  con- 
tra c  t in  question, and her departure was d u ly  telegraphed 
to  the  charterers.

14. On the 11 th Oct. Messrs. Jackson B ro th e rs  and 
Cory, the  brokers no ting in  London on behalf o f F ra te lli 
Sorrentino, Bent to  Messrs. H . L . M ilb o u rn  and Co., the 
representatives of the charterers in  London, a le tte r, of 
w hich the fo llow in g  is a tru e  copy : “  U nder in s tru c 
tions from  Messrs. F ra te ll i Sorrentino, we hereby beg to  
in fo rm  you th a t they have sold th e ir steamship Rosalia  
to  Messrs. The Societa A d ria tica  d i N avigazione, and 
th is  la tte r firm  w i l l  ca rry  ou t the  term s o f the 
cha rte r-pa rty  w ith  you dated 15th Sept. 1913, w hich 
please note.”

15. On the 13th O ct. Messrs. H . L . M ilb o u rn  and Co. 
w rote  to  Messrs. Jackson B ro thers and C ory a le tte r in  
the fo llow in g  te rm s : “  W e are d u ly  in  rece ip t of y ra r  
le tte r of the 11th ins t., and in  re p ly  thereto  would say 
i t  seems to  us th a t Messrs. F ra te l l i  Sorrentino have 
made no e ffo rt so fa r to  perform  th e ir  oontraqt, and have 
now p u t i t  ou t o f th e ir  power so to  do, and our friends, 
Messrs. Buerger and Teper, do no t propose to  enter in to  
fresh  arrangements as to  th is  vessel. A p a r t from  th is , 
perhaps you can in fo rm  us the  cause o f the  ex tra 
ord inary  delay o f the  steamship a t Venice. W e have 
been expecting fo r some tim e  past to  hear her reported 
as passing C onstantinopole.”

16. On the  contents o f the last-m entioned le tte r 
being communicated to  F ra te ll i Sorrentino and the 
A d ria tica , bo th  o f these parties protested against the 
charterers’ statem ents in  the le tte r above set o u t and 
ins is ted th a t the con trac t should be fu lfille d .

17. On the  15th Oct. the  charterers’ agents in  London 
w rote  to  Messrs. Jackson B ro th e rs  and C ory th a t they 
considered th a t the con trac t was a t an end, and the  
charterers claimed damages the re fo r and fo r the breach 
of the con trac t on the  p a rt o f the owners to  proceed 
w ith  usual dispatch, and on the same day the charterers 
offered to  load the vessel on the be rth  con trac t a t a 
reduction o f three sh illings  per u n it  in  the  fre ig h t, 
w h ich  am ount approxim ated ro u g h ly  to  the fa l l  th a t 
had occurred in  the  Russian fre ig h t m a rke t between 
the date o f the be rth  con trac t and the  15th Oct.

18. The last-m entioned offer was not accepted, and 
on the 19th Oct. the vessel a rrived  a t Constantinople, 
and the m aster du ly  cabled to  the charterers fo r orders, 
and having received no rep ly  w ith in  the tim e  allowed by
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clause 4 o f the  b e rth  con tract, proceeded to  Odessa ] 
Rciads and applied to  the  charterers’ agents fo r orders 
the re, and receiv ing no orders w ith in  the tim e lim ite d  
b y  the be rth  con tract, the  capta in made a fo rm a l 
p ro tes t against the charterers and in fo rm ed the 
A d ria tica , who then ohartered the  vessel fo r other 
em ploym ent.

19. I  find  as a fa c t th a t the  said vessel was du ly  
tendered under the said berth_ c o n tra c t; th a t F ra te lli 
Sorrentino and the  A d ria t ic a  were always ready and 
w ill in g  to  do a ll th in gs  necessary on th e ir p a rt tow ards 
the  fu lf ilm e n t o f the said con tract, and the said vessel 
was no t loaded solely by reason o f the charterers’ refusal 
to  load her.

20. Subject to  the op in ion o f the  cou rt on any question 
o f law , I  find  th a t the  charterers were g u ilty  o f a breach 
o f the  be rth  con trac t in  re fus ing  to  load the  vessel as 
above set out.

21. I  f in d  th a t  th e  dam ages w h io h  arose fro m  th e  Baid 
breaoh  o f c o n tra c t a m ou n te d  to  10121. 14s. 3cl.

22. I f  and so fa r  as i t  may be m a te ria l X find aB a fac t 
th a t apart fro m  any question o f respons ib ility  under 
the  sale con trac t to  the  A d ria tica  the said F ra te lli 
Sorrentino have no t suffered any pecuniary loss by 
reason o f the breach o f con trac t, the  said loss having 
up to  the present fa llen  on the A d ria tica , fo r  whose 
benefit and by whose sanction and approva l the 
a rb itra tio n  proceedings were b rough t by F ra te lli 
Sorrentino

23. I  fu r th e r find as a fa c t th a t the charterers suffered 
no damages by the delay a t Venice by  the vessel 
executing repairs there as above stated.

24. The fo llo w in g  po in ts were raised by the charterers 
before me as ra is ing  questions of law  on w h ich  they 
desired the opin ion o f the cou rt should be taken, 
(i.) T h a t by  the sale o f the  said steamship F ra te lli 
Sorrentino p u t i t  ou t o f th e ir  power to  and wore 
n o t able to  perform  the  con tract, (ii.) T h a t by reason 
o f the  alleged assignment by  F ra te ll i Sorrentino to  the 
A d ria tica  o f the  be rth  note, the  r ig h ts  o f F ra te lli 
Sorrentino under the  be rth  note ceased, ( iii.)  T h a t 
F ra te ll i Sorrentino d id  no t prove any damage, and th a t 
they have suffered none in  fac t, (iv .) T h a t as to  the 
c la im  made on the ground th a t F ra te lli Sorrentino may 
be liab le  to  the  A d ria tica  fo r damages in  consequence of 
the charterers’ re fusa l to  ca rry  ou t the con tract, (a) T h a t 
under the  con trac t o f Bale F ra te ll i Sorrentino are 
no t liab le  to  the A d ria tica  fo r damages in  th is  connec
t io n ;  (i>) the charterers cannot be he ld liab le  in  damages 
fo r  a prospective c la im  ; and (c) th a t snch damages are 
n  any event too remote, (v.) T h a t w ith  regard to  the 
statem ent th a t F ra te ll i Sorrentino were c la im ing  as 
trustees fo r and on behalf o f the A d ria tica , the 
charterers contended th a t they could no t do th is , they 
contended th a t the  A d ria tica  had no cla im  because 
the re  was no assignment o f the be rth  con tract, and th a t 
i f  the re  were an assignment no notice was ever given 
o f the  assignment, and th a t i f  there were an assign
m ent and notice th a t the  be rth  con trac t was no t assign
able so as to  b ind  the  charterers w ith o u t the ir assent, 
(v i.) The charterers also denied th a t any c la im  could be 
made by F ra te lli Sorrentino as trustees fo r  the A d ria tioa, 
because there was no con trac t between the  A dria tica  
and the  charterers, and no submission to  a rb itra te  
between them , and th a t the  um pire had no ju r is d ic 
t io n  to  t r y  any dispute between the A d ria t ic a  and the 
charterers.

25. As desired I  have p u t the whole o f these points 
before the cou rt fo r the  decision of any question of law  
aris ing  thereon, having  stated above m y find ings o f 
fact.

26. Subject to  the  opin ion o f the  cou rt on any ques
tions o f law  th a t may arise, I  aw ard th a t the said 
F ra te lli Sorrentino recover from  the  charterers the said 
sum of 10122. 14s. 3d. damages as above found, subject 
to  F ra te ll i Sorrentino p roducing to  the charterers an 
order b y  the  A d ria tica  to  pay the am ount of the  said
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aw ard by  the  said A d ria tica  or th e ir agents o r a d is
charge by the A d ria tica  fo r  the amount.

27. I  fu r th e r  award and d ire c t th a t the  charterers do 
pay the  fees and expenses o f th is  reference and award, 
am ounting to  1381.12s. 3d., and th a t the y  also pay the  
costs o f the  said F ra te ll i Sorrentino upon the said re fe r
ence, whioh I  assess a t 422. I f  the  said fees, expenses, 
and costs are pa id in  the f irs t instance b y  the said 
F ra te ll i Sorrentino, the y  sha ll be en title d  to  recover 
same from  the  charterers.

28. I f  the  cou rt should be o f the op in ion th a t my 
aw ard in  par. 26 is w ron g , and th a t the  aw ard should 
have been in  favour o f the  charterers, then (subject to  
any d irec tion  o f the  cou rt to  the  oontra ry) I  d ire o t.th a t 
the  said a rb itra to r ’s and um pire ’s fees and expenses and 
the costs o f the  charterers on the  reference, w h ich  last- 
mentioned costs I  assess a t 422, sha ll be borne and paid 
by F ra te ll i S orrentino , and, i f  they sha ll be pa id in  the 
f irs t instance by the  charterers, th a t the charterers shall 
be en title d  to  recover the  said am ount fro m  F ra te ll i 
Sorrentino.

A s w itness m y hand th is  th ird  day o f J u ly  1914.

Atkin, J. held that while a party to a contract 
cannot so assign it as to make the assignee solely 
liable, he may arrange for another person to dis
charge the burden of the contract in the first 
instance, provided it does not involve the doing 
of something which requires special performance 
by him, and that, inasmuch as the provision of a 
ship did not require any personal skill on the 
part of the owners, they were entitled to sue upon 
it, although they were only ready to perform it 
vicariously.

Judgment having been given for the claimants 
the charterers appealed.

Roche, K.C. and M acK innon , K.C. for the 
appellants.

Lech, K.C. and H. A. W righ t for the respon
dents.

The following cases were cited in argument;
Dimech  v. C orle tt, 12 Moo. P. C. 199;
T o lhu rs t v . Associated P o rtla n d  Cement Company 

L im ite d , 87 L . T . Rep. 465 ; (1902) 2 K . B . 660 ;
B r it is h  Waggon Company  v. Lea, 42 L . T . Rep. 

437 ; 5 Q. B . D iv . 149 ;
S p lid t  v . Bowles, 10 E ast. 275 ;
Robson and Sharpe v. D rum m ond, 2 B . &  A d. 303 ;
Bum ble  v. H unte r, 12 Q. B . 310 ;
Form by Brothers  v. Form by, 102 L . T . Rep. 116 ;
B olton  v . Jones and another, 30 L .  T . Rep. O. S. 

188 ; 2 H . & N . 564 ;
M orrison  v. Parsons, 2 T aun t. 407 ;
Kemp and others v. Baerselman, 1906, 2 K . B . 604 ;
French and  Sons v . Newgass and Co., 38 L . T*. 

Rep. 164; L . Rep. 3 C. P . D iv . 163 ;
W illia m s  Brothers v. E . T. A g ius  L im ite d , 110 

L . T . Rep. 865; (1914) A . 0 . 510;
La w  G uarantee and T rus t Society v . Russian B ank  

fo r  Foreign Trade and others, 92 L . T . Rep. 435 ; 
(1905) 1 K . B . 815;

B ra ith w a ite  v. Foreign H ardwood Company 
L im ite d ,  92 L . T . Rep. 637 ; (1905) 2 K . B . 543;

C arve r’s C arriage by Sea, 5 th  ed it., par. 133.
Cur. adv. vult.

June 28.—Sw in f e n  E a d y , L.J. read the 
following judgment:— This is an appeal from the 
judgment of Atkin, J. upon a special case stated 
by an umpire, who made his award in that form. 
By a berth contract dated the 15th Sept. 1913, 
and made between Fratelli Sorrentino, therein 
described as the owners of the steamship Rosalia, 
of a maximum cargo capacity of 7000 tons, 
Italian flag, then at or due at Yenice to discharge»

F r a t e l l i So rrentino  v . B uerger .
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of the one part and Elias Buerger and S. Teper, 
of Nicolaieff, charterers, of the other part it  was 
agreed that the Bteamer should proceed as 
ordered to Odessa, or to one of three other named 
Black Sea ports, and there load as ordered from 
one or more shippers, a full and complete cargo 
of wheat, and (or) grain, and (or) seed for Rotter
dam, Weser, or Hamburg, as ordered on signing 
bills of lading, on being paid freight at the rate 
of 128. per unit Rotterdam, 12s. 3d. Weser, and 
128. 6d. Hamburg, with a reduction of 3d. per 
unit to be allowed on barley shipped. By the 
contract it was further provided that orders for 
the loading port were to be given at Constanti. 
nople within ten running hours from the time of 
dispatch of the captain’s telegram notifying 
charterers of his arrival; and if orders were not 
given by the charterers within that time, the 
steamer was to proceed to Odessa Roads for 
orders, which were to be given within six running 
hours of arrival, Sundays only excepted. I t  was 
further provided that the charterers were not 
bound to load before the 1st Oct. (new style) 
and were to have the option of cancelling the 
contract if the steamer did not arrive at the port 
of loading on or before the 25th Oct. By 
clause 11 it was provided that the captain should 
sign bills of lading at not less than chartered 
rate, unless the difference between the above- 
named rates of freight and that payable under 
such bills of lading should be paid at port of 
loading before signing bills of lading, in cash, 
less 1 per cent, to cover insurance and all other 
charges. By clause 18, cash at port of loading 
for disbursements, not exceeding 7001, was to be 
advanced to the captain if required by him, such 
advance to be indorsed by him on the bill of 
lading and to be deducted from freight at port of 
discharge, or to be repaid by captain’s draft on 
his owners. By- clause 20 it was provided that 
the charterers’ liability under the contract was 
to cease when the cargo was shipped and the 
difference in freight, dead freight and demurrage 
at loading port had beon paid. Any dispute 
arising under the contract was to be referred 
to arbitration.

The Bosalia, after discharging at Venice and 
executing certain repairs there, sailed for Con
stantinople on the 11th Oct. with a view to 
fulfilling the berth contract, and her departure 
was duly notified to the charterers. The umpire 
found that the repairs, which occupied six and a 
half days after the completion of the discharge, 
were necessary in order to put the vessel into a 
seaworthy condition for the intended voyage; 
and he found as a  fact, if and b o  far as it  might 
he material, that such delay was not more than a 
reasonable delay for the effecting of ordinary 
overhaul and repairs to a  steamship in the 
ordinary course of business ; and that there was 
no unreasonable delay in the vessel proceeding 
from Venice to fulfil the berth contract. On the 
19th Oct. the vessel arrived at Constantinople, 
and the master duly cabled to the charterers for 
orders, and, not receiving any reply within the 
time allowed by clause 4 of the berth contract, 
the ship proceeded to Odessa Roads, and applied 
to the charterers’ agents there for orders;

not receiving any orders within the time 
limited by the berth contract, the captain made 
a formal protest against the charterers; and 
the vessel was then chartered for other

employment. Between the date of the berth 
contract and the middle of October, the fall in 
the Russian freight market was approximately 
3j. per ton.

I t  is now necessary to refer to the circumstances 
vhich occurred, which the charterers contend 
entitled them to treat the berth contract as at an 
end. On the 25th Sept. 1913, whilst the Bosalia  
was discharging a cargo of coal at Venice, the 
said Fratelli Sorrentino entered into a contract 
for the sale of the vessel to the Società Anonima 
di Navigazione Adriatica—hereinafter called 
“ the Adriatica”—an Italian company domiciled 
in Venice. The contract for sale contained the 
following clause : “ The sellers declare that the 
steamer is chartered from the Black Sea to 
Rotterdam at 12s. per unit, 12s. 3d. for Weser, 
128. 6d. for Hamburg, with the 25tb Oct. cancel
ling as per berth contract, which will be handed 
over in a few days. The buyers declare that they 
accept duly the execution of the charter-party for 
the Black Sea voyage to one of the ports as 
ordered on signing bill of lading for their entire 
risk and advantage, undertaking every obligation 
relating thereto.” The berth contract or charter- 
party so referred to is the one now in question. On 
the 4th Oct. the Bosalia  was taken over by the 
Adriatica after the completion of the discharge of 
her coal cargo at Venice. On the 11th Oct. the 
brokers in London for Fratelli Sorrentino sent to 
H. L. Milbourn and Oo., the charterers’ repre
sentatives in London, a letter as follows : “ Under 
instructions from Messrs. Fratelli Sorrentino we 
hereby beg to inform you that they have sold 
their steamship Bosalia  to Messrs, the Società 
Adriatica di Navigazione, and that this latter 
firm will carry out the terms of the charter-party 
with you dated the 15th Sept. 1913, which, please 
note ” ; and on the 13fch Oct. Messrs. H . L. 
Milbourn and Oo. replied as follows : “ We are 
duly in receipt of your letter of the 11th inst., 
and in reply thereto would say it seems to us that 
Messrs. Fratelli Sorrentino have made no effort 
so far to perform their contract, and have now 
put it out of their power so to do ; and our 
friends, Messrs. Buerger and Teper, do not pro
pose to enter into fresh arrangements as to this 
vessel. Apart from this, perhaps you can inform 
us the cause of the extraordinary delay of the 
steamship at Venice. We have been expecting 
for some time past to hear her reported as passing 
Constantinople.”

On the contents of the last-mentioned letter 
being communicated to Fratelli Sorrentino and 
the Adriatica, both of those parties protested 
against the charterers’ statements in this letter 
and insisted that the contract should be fulfilled. 
On the 15th Oct. the charterers’ agents in London 
wrote to Messrs. Jackson Brothers and Oory, the 
brokers for Fratelli Sorrentino, that they con
sidered the contract was at an end, and the 
charterers went so far as to claim damages there
for and for breach of contract by the owners 
to proceed with usual dispatch, but on the same 
day they offered to load the vessel on the berth 
contract at a reduction in freight of 3s. per unit. 
This offer was not accepted. The umpire awarded 
that, subject to the opinion of the court upon 
the points of law raised, the shipowners, 
Fratelli Sorrentino, recover from the charterers 
1012Z. 14s. 3d. for damages for breach of the berth 
contract.
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Atkin, J. upon the questions of law decided in 
favour of the shipowners, and upheld the award 
for 10121. 14s. 3d., and from his judgment the 
charterers now appeal.

The first point raised by the charterers, and 
submitted by the umpire as a question of law, is 
that, by the sale of the steamship, Fratelli 
Sorrentino put it out of their power and were 
not able to perform the contract. Counsel for 
the charterers conceded that a shipowner might 
sell the ship during the currency of a charter- 
party, but he contended that he could not give 
possession of it  as thereby he prevented him
self from carrying out the contract. But the 
arbitrator has negatived the fact that Fratelli 
Sorrentino put it  out of their power to carry out 
the contract. On the contrary, he finds that 
the vessel was duly tendered to the charterers 
under the berth contract, and that both Fratelli 
Sorrentino and the Adriatica were always ready 
and willing to do all things necessary on their 
part towards the fulfilment of the contract, and 
that the sole reason why the vessel was not 
loaded was that the charterers refused to load 
her. I t  is clear from the terms of the contract 
of sale that the Adriatica had notice of the 
current berth contract when they agreed to buy 
the vessel, and as it was a beneficial contract 
they were desirous of carrying it out and Fratelli 
Sorrentino were also desirous of carrying it out 
and between them they could have arranged to 
carry it out in any manner that the charterers 
desired, and the umpire finds that they were ready 
and willing to do so, and when the vessel was 
tendered there was ample time to make any 
necessary arrangements by the contract being 
carried out by Fratelli Sorrentino as the date for 
cancellation was not until the 25th Oct.

The charterers next contended that the letter of 
the 11th Oct. from Messrs. Jackson Brothers and 
Cory amounted to a renunciation of the contract 
by Fratelli Sorrentino, and that the letter meant 
that these owners would not carry out the con
tract, but that the charterers must accept the 
liability of Adriatica in substitution for that of 
Fratelli Sorrentino under the contract. I  am of 
opinion that that is not the true meaning and 
effect of the letter, and that it certainly does not 
amount to a renunciation by Fratelli Sorrentino.
I t  merely informs the charterers of the sale of 
the ship, and that the purchasers are willing to 
carry out the berth contract. This was true. I t  
is an affirmance that the contract will be carried 
out. There is no ground for the contention that 
Fratelli Sorrentino by this letter repudiated in 
any way their own obligation to the charterers, 
and the latter were not entitled to treat it  as a 
renunciation absolving them from the perform
ance of the contract on their part.

I t  is true that Fratelli Sorrentino could not 
have substituted the liability of the Adriatica for 
their own without the consent of the charterers, 
for substitution which must be tripartite would 
have amounted to novation, but there has never 
been any claim by Fratelli Sorrentino that the 
Adriatica were substituted for them.

I t  was urged by the appellants that the finding 
by the umpire that Fratelli Sorrentino and the 
Adriatica were always ready and willing to do all 
things necessary on their part towards the fulfil- 3 
ment of the contract merely meant that so 
far as Fratelli Sorrentino were concerned they |

were willing to perform their contract through 
the Adriatica. I  see no ground for thus 
restricting the finding of the umpire. I  read his 
award as meaning that Fratelli Sorrentino were 
willing to carry out the contract personally, 
if the charterers, so desired, and not merely 
vicariously—indeed, that both Fratelli Sorrentino 
and the Adriatica were each ready and willing to 
carry out the contract and were desirous of 
doing so, and that the reason why the vessel 
was not loaded was not in consequence of any 
unwillingness or inability of either Fratelli 
Sorrentino or the Adriatica to carry out the 
berth contract in any proper manner which 
charterers might desire, but solely by reason of 
the charterers’ refusal to load her, the fall in 
freights affording a sufficient explanation of the 
attitude which they took up. The berth contract 
had become an onerous one in October, and the 
charterers by their agents’ letter of the 13th Oct. 
relied not upon any renunciation by Fratelli 
Sorrentino, or refusal to carry out the contract, 
but contended that the mere sale of the vessel 
had put it out of their power to do so.

I t  has not been contended in this court that 
the mere sale of the vessel put an end to the 
berth contract. I t  is possible that at all material 
times the legal ownership of the vessel remained 
in Fratelli Sorrentino, as it  appears that a notarial 
document was necessary to transfer this, and there 
is no mention of any such document having been 
executed. However that may be the charterers’ 
defence to the action was that the shipowners had 
put it  out of their power to perform the contract 
at the date when they refused or omitted to load, 
and the umpire finds the contrary in fact and 
decides that the vessel was duly tendered under 
the berth contract.

The grounds on which the learned judge below 
decided this case were stated by b im aB  follows:
“ I  have the finding that both vendors and 
purchasers were ready and willing to perform all 
the obligations under the contract. I t  seems to 
me therefore that the original owners are not 
precluded from carrying out the contract by the 
mere transfer of the ship with the benefit of the 
charter-party.”

I  agree with this view, and am of opinion that 
the appeals fails and should be dismissed.

Ph il l im o r e , L.J. read the following judg
ment:—In  this case the facts have been fully 
stated by the Lord Justice. I t  seems to me that 
the berth contract into which the brothers 
Sorrentino entered with Buerger and Teper was 

| one the obligations of which they had to discharge 
and could not transfer to others. I t  further 
seems to me that they could not claim aB against 
the will of the charterers to perform it by some- 

' body else, and that they must retain at all 
material times the capacity to perform it. I f  it 
were a question whether their contract was one 
which fell within the view of the Divisional Court 
in B rit is h  Waggon Company v. Lea (s u p .) ,  or 
which fell within the language of the Privy 
Council in Dimech v. Gorlett (sup., at p. 223), I  
think it falls within the latter category. But if. 
as I  think, Atkin, J. meant to decide otherwise, I  
must disagree with him.

One has then to consider whether the acts of 
the brothers Sorrentino amounted to a repudia
tion or renunciation of the contract. I t  is
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suggested in the case that the sale of the steam
ship amounted to a repudiation of the contract. 
I  do not think this necessarily follows. A sale 
coupled with the parting with the possession of 
the ship would.

But, notwithstanding the sale, the vendor 
might by arrangement retain sufficient possession 
to carry out the berth contract, or there might be 
a redemise of the ship to him.

The second suggestion is that the alleged 
assignment of the berth note caused the right 
under it  to cease. I f  the communication made on 
behalf of the brothers Sorrentino to the charterers 
by the letter of the 11th Oct. 1913 amounted to a 
repudiation or renunciation of the contract, the 
charterers might treat it as a breach within the 
decision of Hochster v. De L a  Tour (2 E. & B. 
693). And, if they did so treat it, any subsequent 
proceedings by the brothers Sorrentino would 
not deprive the charterers of their right to treat 
the contract as at an end and claim damages for 
the breach, a right which they asserted as stated 
in par. 17 of the special case.

If, however, the letter of the 11th Oct. 1913 did 
not amount to a repudiation of the contract, then 
the subsequent proceedings by or on behalf of the 
Brothers Sorrentino came under par. 19 and have 
been found by the umpire to be duly taken. 
This leaves for consideration the question 
whether the letter amounted to a repudia
tion. The mere announcement of the sale of 
the ship did not amount !o a repudiation. 
Whether the rest of the letter amounted to a 
repudiation is a further question, and prim a  fac ie  
one for the umpire. I f  it were for me, I  might 
have thought that the language might amount to 
a repudiation. But I  could understand that the 
expression, “ This latter firm will carry out the 
terms of the charter-party with you,” might be 
treated by the umpire rather as a proposal or 
suggestion, or at any rate not a positive assertion, 
that it  would be done against the will of the 
charterers, and that he might look to further 
correspondence and proceedings, which he may 
not have set out in full.

The other members of the court think that 
the finding of the umpire that the Brothers 
Sorrentino and the Adriatica were always ready 
and willing to perform their contract amounts to 
a finding that there was no repudiation ; and on 
the whole I  agree. I  could have wished that the 
umpire had set out the documents in full, and 
more documents. I t  appears from the shorthand 
notes of the judgment of Atkin, J. that the whole 
contract for sale, though not stated-in the special 
case, was by agreement between the parties 
brought to the judge’s attention, and I  should like 
to have seen the protests referred to in par. 16 
and to have been informed whether they were 
pommunicated, and how, to the charterers But, 
if we are left to the special case as it stands, I  do 
not see that we can disagree with the umpire’s 
finding. And I  may add that I  think that the 
point, which was really insisted upon at the arbi
tration was that the mere sale of the ship, plus 
the communication of this sale to the charterers, 
amounted to a repudiation of renunciation, and 
this, as I  have said, is to lay too great a stress on 
the bare sale.

On the whole, I  agree that the appeal fails.
B a n ke s , L.J. read the following judgment: 

~~ This is an appeal from a decision of 
Vop. X I l I . ,  K. S.

Atkin, ,T. upon a spe'cial case stated by an 
arbitrator.

The respondents were owners of the steamship 
Rosalia. They entered into a berth contract with 
the appellants whereby they agreed that the said 
steamer should proceed to a Black Sea port as 
ordered and there load as ordered a cargo of grain 
for Rotterdam, Weser, or Hamburg. I t  is not 
necessary to consider this contract in detail. I t  
is sufficient for the purpose of my judgment to 
say that it  contained provisions some of which 
could only be performed by the respondents 
themselves unless the appellants consented to 
their being performed by some substitute. At 
the time the berth contract was entered into the 
vessel either was at Venice or was expected to 
arrive there shortly, to discharge. On the 
25th Sept. 1913, while the vessel was still dis
charging, the respondents entered into a contract 
with an Italian company for the sale of the vessel 
to that company. The contract is not set out in 
full in the special case. Extracts only are given. 
From those extracts it appears that the vessel 
was Bold with the benefit of the berth contract, 
and that the purchasers undertook “ every obliga
tion relating thereto.” I t  also appeared that the 
vessel was to be opened up to give the purchasers 
an opportunity of inspection, and that after 
inspection the purchasers were to declare whether 
they accepted her or not, and, if they did, “ the 
steamer thereupon became the absolute property 
of the buyers.” The special case finds that 
the steamer was taken over by the purchasers 
on the 4th Oct. 1913, after the completion 
of the discharge of her cargo at Venice. At 
this time freights were falling and the 
berth contract was likely to prove a dis
advantageous one to the appellants. On the 
11th Oct. the respondents' brokers wrote a letter 
to the appellants’ representatives in the following 
terms: “ Under instructions from Messrs. Fratelli 
Sorrentino we hereby beg to inform you that they 
have sold their steamship Rosalia  to Messrs, the 
Societa Adriatica di Navigazione, and that this 
latter firm will carry out the terms of the charter- 
party with you, dated the 15th September 1913, 
which please note.” To this letter the appellants’ 
representatives replied on the 13th Oct. to the 
effect that they considered that the respondents 
had put it out of their power to perform the 
contract, and that the appellants did not propose 
to enter into fresh arrangements as to the vessel. 
The cancelling date in the berth contract was not 
until the 25th Oct. In  spite of this letter the 
vessel was sent to the places indicated in the con
tract for orders, and the arbitrator has found 
that she was duly tendered under the berth con
tract, by which I  understand him to mean that 
she was tendered in due time. The appellants 
refused to load the vessel, and a claim was made 
by the respondents for damages for such refusal. 
Before the arbitrator the appellants contended 
as a matter of law that by the sale of the steam
ship the respondents had put it out of their power 
to perform, and were not able to perform, the 
contract. The same point was argued before this 
court. I t  was said that the obligations under
taken by a shipowner under a charter-party of 
his ship are in their nature personal obligations 
and non-assignable, and that a shipowner cannot 
substitute any other person to fulfil the obliga
tions he has undertaken under the charter-party

Z
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and that any sale of a vessel by a shipowner 
while she is under charter by which the ship
owner parts with the possession and control of the 
vessel is a breach of the charter-party entitling the 
charterer to rescind. I t  was further said that 
the sale of the vessel by the respondents in the 
present case was a sale of this character.

I  do not think that any general rule c»n be 
laid down applicable to all charter-parties. Each 
case must depend upon the language of the 
charter-party and its own particular circum
stances. I t  can, however, I  think, be stated as a 
general rule that where a charter-party contains 
obligations which can from their nature only be 
performed by the party himself who entered into 
the contiact, that party cannot, by parting with 
the ship or otherwise, do anything which puts it 
out of his power to fulfil the obligations per
sonally. He has no right to substitute any other 
person to perform those obligations in his place. 
I t  is not, however, every parting with a ship, 
whether by sale or otherwise, while she is under 
charter which puts it  out of the power of the 
vendor to perform the obligations (if any) which 
he has undertaken to perform personally. For 
instance, possession may not have to be given 
under the contract of sale until after the charter 
is performed, or the vendor may by express terms 
reserve the right to perform personally the obliga- 
tion of the charter, or the vendor and the pur
chaser may agree, without precisely defining how 
it  is to be done, that the vendor shall retain the 
right, in spite of the sale of the vessel, of satisfying 
any requirement of the charterer as to personal 
performance by the vendor of any of the obliga
tions of the charter-party.

In  my view of what has happened in this case,
I  do not think that the point taken by the appel
lants is open to them. The case is peculiar on 
the facts, because the appellants elected to rescind 
the contract upon the mere information contained 
in the letter of the 11th Oct. This letter intimated 
(as no doubt the intention was) that the pur
chasers would carry out the charter-party, but it 
contained no statement to the effect that the 
respondents would not do so if required, or that 
they had put it  out of their power to do so. I t  
was in the interest both of the vendors and of the 
purchasers that nothing should be done to 
jeopardise the berth contract; and there was 
plenty of time for these parties, had they received 
an intimation that the appellants objected to the 
purchasers performing the contract, to have 
put matters right. W hat the arbitrator finds in 
the case is (par. 16) that, on the contents of the 
letter of the 13th Oct. being communicated to the 
respondents and to the purchasers, both of these 
parties protested against the charterers state
ments in the letter and insisted that the contract 
should be fulfilled ; and the arbitrator in par. 19 
finds that both the respondents and the purchasers 
were always ready and willing to do all things 
necessary on their part towards the fulfilment 
of the said contract, and that the said vessel was 
not loaded solely by reason of the charterers’ 
refusal to load her. I t  was argued that these 
findings only meant that the respondents were 
ready and willing to perform the contract by the 
purchasers as their substitutes. I  cannot so read 
the findings, and I  do not think that Atkin, J. so 
read them. The argument in the court below 
was not confined to the questions which I  have

so far dealt with. I t  was no dopbt argued that 
the contract was one of the class that could be 
performed by deputy. W ith that argument, bo far 
as it relates to all the obligations in this particular 
berth contract, I  am not prepared to agree, but 
I  do not propose to discuss it because it seems 
to me to be immaterial. I  find Atkin, J. saying 
(1915) 1 K . B., at p. 313): “ I f  they had sought 
to put upon the charterers the obligation to have 
the charter-party performed by the purchasers 
and by them only, I  am inclined to think that the 
charterers would have been justified in saying 
that there had been a repudiation of the owners 
obligations under the contract. That view, how
ever, is not put forward, and I  have not to decide 
i t ” ; and again later, ib id., at p. 315, the learned 
judge refers to and relies on the finding of the 
arbitrator as set out in par. 19. I  think that the 
learned judge only dealt with the argument 
which was founded on the case cited to him for 
the purpose of indicating his view that it was 
not of the essence of the contract that the 
original owners of a vessel under charter 
should remain owners until the end of the 
contract. I  read the learned judge’s judgment 
as deciding what I  have already indicated 
namely, that on the facts of this particular case 
the point of law taken by the appellants does not
arise. ,

Application was made by the appellants 
counsel that we should send the case back to the 
arbitrator in order that he might state the facts 
upon which he arrived at bis conclusion as set 
out in par. 19. I  think that no case has been 
made out why this should be done, and, in my 
opinion, the appeal should be dismissed.

Appeal dismissed,

Solicitors for the charterers, Parker, G arrett, 
and Co. 3 „

Solicitors for the respondents, W. and W. 
Stocken.

Thursday, M ay  6, 1915.
(Before Lord Coze ns-H a r d y , M.E., P ickeord  

and W ar r in g to n , L.JJ.)
Be U n it e d  L ondon an d  Scottish I nsurance 

Company  L im it e d ; N ew port N a v ig a t io n  
Co m pany ’s Cl a im , (a) 

a p p e a l  from  t h e  ch an cery  d iv is io n .
M arine insurance— W indm g-up o j company 

Tota l loss—C la im  fo r — M arine or fire po licy— 
M arine  Insurance A ct 1906 (6 Eduj. 7, c. 41), 
ss. 1, 3, 65, 66—Assurance Companies Act 1909 
(9 Edw. 7, e. 49), ss. 1 (6), 17, 28, sub ss. 2, 3, 
sched. 6.

I n  A p r i l 1912 the applicants insured a steamship 
fo r twelve months w ith  an insurance company, 
and in  June 1912 a w inding-up order was made 
against the company. S hortly  afterwards the 
steamship was to ta lly  destroyed by fire . The 
policy o f insurance covered ris k  o f loss by f i re 
and general average and salvage charges resulting  
fro m  fire , the company not pu rpo rting  to carry  
on the business o f m arine insurance.

Held, tha t the po licy was a fire  insurance policy  
w ith in  sect. 1, sub-sect. (6), of the Assurance

(a) Reported by G eoffbey  1’ . L in o w o b t h y  and E. A.
Scratohlby, Esqrs., Barristers-at-Law.
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Companies Act 1909, and was not excluded fro m  
the operation o f tha t Act by sect. 28, sub-sect. 3, 
thereof.

Decision o f Astbury, J. affirmed.

T h e  United London, &c., Company, by a policy 
dated the 11th April 1912, insured the steamer
S. C. M cLouth, belonging to the Newport 
Navigation Company of Marine City, Michigan, 
U.S.A., while upon the great lakes of America, 
against the risks of fire and general average and 
salvage charges arising from fire, for twelve
months from the 15th March 1912, for 10,000
dollars. On the 27th June 1912 the steamer 
was totally destroyed by fire. The United 
London &c. Company had, however, , been 
ordered to be wound up by the court on the
18th June 1912, and by an order dated the
27th June 1912 a liquidator was appointed in 
the winding-up.

On the 15th Oct. 1912 insurance brokers in 
London received instructions from the agents for 
the Newport Navigation Company to collect on 
behalf of that company from the United London 
&c. Company a total loss on the policy by 
reason of the destruction of the steamer; and 
in accordance with such instructions on the 30th 
Oct. 1912 a proof of debt in the liquidation 
was lodged.

On the 11th June 1914 notice was sent by the 
liquidator rejecting the claim against the Dnited 
London &c. Company on the ground “ that the 
loss occurred after the date of the winding-up 
order.”

The policy and the written slip or form attached 
to it so far as material were as follows :
The United London and Scottish Insurance Company 

Limited in consideration of the stipulations therein 
named and of 71s. 7s. Id. premium does insure the New
port Navigation Company for the term of twelve months 
from the 15th March 1912 at noon to the 15th March 
1913 at noon against all direct loss or damage by fire 
except as thereinafter provided, to an amount not 
exceeding 2053L (10,000 dollars) to the following 
described property while located and contained as 
described herein and not elsewhere—to wit : 2053J. 
(10,000 dollars) on the hull, machinery, boilers, and 
everything connected therewith of th3 steamer S. C. 
McLouth, valued at 30,000 dollars as per form attached 
which is to be taken and read as forming part of this 
policy. . . . This policy covers against the risk of
fire only, including general average and salvage charges 
arising therefrom.

These words were written in red ink.
The following clause was in large p rin t:
This company shall not be liable beyond the actual 

cash value of the property at the time any loss or damage 
ocours, and the loss or damage shall be ascertained or 
estimated according to such actual cash value, with 
proper deduction for depreciation however caused, and 
shall in no event exceed what it would then cost the 
insured to repair or replace the same with material of 
like kind and quality; said ascertainment or estimate 
shall be made by the insured and this company, or if 
they differ then by appraisers, as hereinafter provided ; 
and, the amount of loss or damage having been thus 
determined, the sum for which this company is liable 
pursuant to this policy should be payable sixty days 
after due notice, ascertainment, estimate, and satis
factory proof of the loss have been received by this 
company in accordance with the terms of this policy. It 
Bhall be optional, however, with this company to take 
all, or any part, of the artioles at such ascertained or

appraised value, and also to repair, rebuild, and replace 
the property lost or damaged with other of like kind 
and quality within a reasonable time on giving notice, 
within thirty days after receipt of the proof herein 
required, of its intention so to do; but there can 
be no abandonment to this company of the property 
described.

The form attached was headed “ Fire policy on 
vessels.”

And clause 5 was as follows :
Warranted by the assured that the vessel shall be 

equipped and navigated according to law ; that no open 
lights shall be used on board except customary torches 
in engine and boiler rooms, signal lights, and candles 
when trimming cargo ; that coal only shall be used as 
fuel, except when kindling fires, without special permis
sion from this company ; and that when the vessel is 
laid up it shall be moored free from specially hazardous 
exposure.

Then followed a lightning clause, namely:
This policy shall cover any direct loss or damage 

caused by lightning (meaning thereby the commonly 
accepted use of the term lightning, and in no case to 
include loss or damage by cyclone, tornado, or wind
storm) not exceeding the sum insured nor the interest 
of the assured in the property. . . .

By another clause, headed “ Dynamo clause,” 
loss or damage to dynamos or other apparatus 
for generating or regulating electricity caused by 
electric current whether artificial or natural was 
excluded.

A  further clause 9, headed “ General average 
and salvage clause,” was as follows :
It is understood and agreed that this policy also 

covers salvage claims and general average charges 
when caused by or arising from fire and for whioh the 
vessel insured hereunder Bhall be legally liable.

The port of repair clause provided that,:
In the event of damage by fire occurring at a place 

where repairs cannot be made, this policy shall cover 
the expense of removal to a port of repair, in proportion 
as the amount insurod bears to the valuation expressed 
herein, provided, however, that the cost of suoh removal 
has been approved by the representative of this 
company.

This policy of insurance was stamped with a 
penny stamp only, the usual stamp on firfi 
policies, marine policies requiring a stamp of a 
higher value; but there was evidence that for 
many years the practice had been to stamp policies 
on ships navigating inland waters such as the 
great lakes of America with a penny stamp only, 
whatever the perils insured against and irrespec
tive of thte amount of the policy.

The United London and Scottish Insurance 
Company had no books, papers, or forms of 
policies relating to marine business, and it 
appeared from their books that they did no busi
ness which was considered to be marine business, 
and the policy in question was classed and entered 
in all the proper books of the company as a 
policy of (foreign) fire insurance, and was in the 
usual form of such policies as issued by the com
pany.

The following sections and sub-sections of the 
Assurance Companies Act 1909 are material:—

Sect. 1 provided shortly that the Act should 
apply to assurance companies whether established 
before or after the commencement of the Act, 
and whether established within or without the 
United Kingdom, who carry on within the



MARITIME LAW CASES.

A p p .] Be U n it e d  L o n d o n , & c., I n s u k . C o. L im . ; N e w p o r t  N a v io a t io n  Go ’s C l a im . [  A.p p .

United Kingdom assurance business of all or any 
of the following classes : (6) Fire insurance 
business; that is to say, the issue of, or the 
undertaking of liability under, policies of 
insurance against loss by, or incidental to, fire.

There were included four other classes of 
insurance—namely, life assurance, accident
insurance, employers’ liability insurance, and 
bond investment business, but marine insurance 
was not included.

Sect. 17, sub-sect. 1:
W here an assurance company is being wound-up by 

the  court, o r sub ject to  the supervision o f the  court, 
o r vo lu n ta rily , the value o f a po licy  o f any class o i o f 
a l ia b il i ty  under such a po licy  re qu irin g  to  be valued in  
such w ind ing-up sha ll be estim ated in  m anner applicable 
to  policies and lia b ilit ie s  o f th a t class provided by the 
s ix th  schedule to  th is  A c t.

The sixth schedule (6) was headed :
As respects fire  po licies,— H ule fo r V a lu in g  a P o licy 

— The value o f a cu rren t po licy  sha ll be such po rtion  
o f the las t prem ium  pa id  as is p roportiona te to  the 
unexpired po rtio n  o f the  period in  respect o f w h ich  the 
prem ium  was paid.

Sect. 28, sub-sect. 2 :
T h is  A c t sha ll no t -apply to  a member o f L lo y d ’s, or 

o f an y ' o ther association o f underw rite rs  approved by  
the Board of Trade, who carries on assurance business 
o f any class, provided th a t he complies w ith  the 
requirem ents set fo r th  in  the e igh th  sohednle to  th is  
A c t and applicable to  business o f th a t class. Sub- 
sect. 3 :  Save as otherw ise expressly provided by th is  
A c t, no th ing  in  th is  A c t sha ll app ly to  assurance 
business o f any class other than one o f the classes 
specified in  sect. 1 o f th is  A c t, and a po licy  sha ll no t be 
deemed a po licy  o f fire  insurance by reason on ly  th a t 
loss by  fire is  one o f the various risks  covered by the 
po licy . .

The eighth schedule, after setting out certain 
requirements to be complied with by underwriters, 
defines for the purpose of those requirements 
“ non-marine insurance business” as the business 
of issuing policies upon subject-matters of 
insurance other than the following—namely: 

Vessels of any description, including barges and 
dredgers, cargoes, freights, and other interests which 
may be legally insured by, in, or in relation to, vessels, 
cargoes, and freights, goods, wares, merchandise, and 
property of whatever description insured for any transit 
by land or water, or both, and whether or not including 
warehouse risks or similar risks in addition or as 
incidental to such transit.

The following are the material sections and 
sub-sections of the Marine Insurance Act 1906 
(6 Edw. 7, c. 41):—

Sect. 1. A  con trac t o f m arine insurance is a con tract 
whereby the insu re r undertakes to  indem nify  the 
assured, in  manner and to  the  exten t thereby agreed, 
against m arine losses; th a t is  to  say, the.losses inc ident 
to  m arine adventure.

Sect. 3, sub-sect. 1 : Subject to  the  provis ions o f th is  
A c t, every la w fu l m arine adventure m ay be the subject 
o f a con trac t of m arine insurance. Sub-sect. 2 : In  
p a rticu la r, there is a m arine adventure where (o) any 
ship, goods, o r other movables are exposed to  m a ri
tim e  perils . . . “  M a ritim e  pe rils  ”  means the
perils  consequent on, or inc iden ta l to , the naviga
t io n  o f the sea ; th a t is to  say, perils  o f the seas, fire , 
w ar perils , p ira tes, rovers, thieves, captures, seizures, 
res tra in ts , and detainments o f princes and peoples, 
je ttisons, b a rra try , and any o ther pe rils , e ither o f the 
lik e  k in d  o r w hich may be designated b y  the  polioy.

The applicants relied on sect. 28, sub-sect. 3 of 
the Assurance Companies Act 1909, set out above, 
as excluding this policy of insurance from the 
operation of the Act, alleging it was such a 
marine insurance as was there referred to ; also, 
on sect. 28, sub-sect. 2, and sched. 8 of that Act, 
by which “ non-marine insurance business was 
defined for the purpose of certain requirements 
therein set out to be complied with by members 
of Lloyd’s or of any other association of under- 
writers approved by the Board of Trade as the 
business of issuing policies upon subject-matters 
of insurance other than vessels of any descrip
tion, including barges and dredges, &c., as clearly 
excluding this policy from “non-marine insurance 
business.” And, further, that this was a marine 
insurance as defined by the Marine Insurance Act 
1906 as set out above.

Under these circumstances the Newport Navi
gation Company issued this summons on the* 
31st July 1914, asking that (in te r a lia ) the 
decision of the liquidator be reversed and the 
claim of the appellant allowed.

On the 17th Feb. 1915 the case came on to be 
beard before Astbury, J.

M acK innon, K.C. and L . C. F. D arby  for the 
applicants.—The liquidator has rejected our claim 
for a total loss on the ground that this is a fire 
policy, and therefore the value in the winding up 
of the company must be estimated in accordance 
with the provisions of sect. 17 and par. B. of 
sched. 6 of the Assurance Companies Act 1909. 
Prior to that Act and at the present time if the 
policy is not within its terms under sect. 906 of 
the Companies (Consolidation) Act 1908 (8 Edw. 7, 
c. 69), and the decision in Be N orthern Counties of 
E nqland F ire  Insurance Company ; M acfarlane’s 
Cla im  (44 L. T. Rep. 299 ; (1880) 17 Oh. Div. 337), 
a good claim can cleariy be made for a total loss. 
This Act does not apply to marine insurance; this 
policy is a policy of marine insurance, and there
fore the claim is for a total loss as decided in 
M acfarlane’s cla im  (ub i sup.). There are two 
questions in this case to be decided, one whether the 
Assurance Companies Act of 1909 applies to marine 
insurance, and, secondly, is this policy a marine 
or fire insurance policy ? I t  is clear the Act does 
not apply to marine insurance; all reference to 
marine insurance is omitted in sect. 1. Sect. 28, 
sub sect. 3 excludes from the operation of the Act 
such a marine insurance as this policy constitutes. 
That sub-section is intended to make sure of 
excluding marine insurance from the operation of 
the Act, and provides that a policy shall not be 
deemed a policy of fire insurance by reason only 
that loss by fire is one of the various risks 
covered by the policy. That clearly aims at pre
venting such a policy as this from being considered 
within the Act. In  sched. 8 (6) and (c), which sets 
out the requirements with which members of 
Lloyd’s must comply if the Act under sect, - b, 
sub-sect. 2 is not to apply to them. “ Non-marine 
insurance business ” is defined as the business of 
issuing policies upon subject-matters of insurance 
other than the fo l lo w in g — namely, “ Vessels of
any description, &c.— and from this it is clear this 
policy is not “ non-marine insurance business. 
The liquidator says we are only entitled under 
sect. 17 and par. B of sched. 6 of the Act 
to prove for a proportionate part of the 
premium, a very different amount to what 
we claim, namely, 2053Z. Sect. 1 and sect. ,
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sub-sect. 1 and 2, of the Marine Insurance Act 
1906 define marine insurance, and this policy 
clearly comes within that definition; sects. 65 
and 66 deal with general average claims and 
Balvage charges which are included in this policy 
and are incidents of marine as distinct from fire 
policies, in fact they would mean nothing in a 
fire policy and are risks which cannot be other 
than marine risks. Reading the whole of this 
Marine Insurance Act of 1906 which codified the 
law of marine insurance, and especially the 
sections already referred to and sects. 2, 4, sub- 
sects. 2, 23, sub-sect. 2, and sect. 30, it  becomes 
abundantly plain that this policy is a marine 
insurance under that Act, and as such is not 
covered by the Assurance Companies Act 1909. 
Fire is included in the Act of 1906 as a maritime 
peril; therefore this is a marine insurance, and 
though limited to fire only can still remain a 
marine insurance. See

WoodsicLe v. Globe M a rine  Insurance Company, 
8 A sp. M a r. L a w  Cas. 118 ; 73 L . T . Rap. 626 ; 
(1896) 1 Q. B. 105 ;

Im p e r ia l M a rine  Insurance Company v. F ire  
Insurance C orvoration, 40 L . T . H 'p . 166 ; (1879) 
4 C. P. D iv . 166.

On the second point this is a marine policy. The 
effective form of the policy is contained 'solely in 
the beginning part and the yellow slip, the whole 
of the 108 lines of the printed matter are not an 
effective part of the policy at all, they are 
obviously concerned with ordinary fire insurance 
on land. The yellow clauses prevail. See :

C unard  Steamship Company v. M arten , 9 Asp. M a r. 
Law  Cas. 342, 452 ; 87 L . T . Rep. 400, 403 ; 
(1902) 2 K . B . 624, 626, 627.

[For the manner in which a general average claim 
can arise, Whitecross W ire and Iro n  Company v. 
S a v ill (46 L. T. Rep. 643 ; (1882) 8 Q, B. Div. 653) 
was referred to.] This policy is an insurance of 
a steamer, and by express terms covers general 
average and salvage charges, which would mean 
nothing in a fire policy and are risks which 
cannot be other than marine risks. [ A s t u u k y , J. 
—Do you say the insurance of a vessel is a 
marine insurance ?] Tes, my Lord, I  do. I t  is 
said in one of the affidavits that this is a fire policy 
because it has a lcf. stamp only on i t ; but since a 
certain correspondence with the Board of Inland 
Revenue which took place in 1884, the practice of 
the commissioners and the custom of insurance 
brokers has been to stamp all these lake risks 
with Id . only, but not because they are insurances 
against tire. In  conclusion I  say that this being 
a policy insuring a vessel against fire and 
general average and salvage charges is a marine 
policy.

Leslie Scott, K.C. and H. E. W righ t for the 
liquidator.— In  this court we cannot say M cfar- 
lane’s c la im  (ub i sup.), which was decided by the 
Court of Appeal, is wrong, therefore my con
tention is that this policy ought to be construed 
as marine insurance, yet for the purposes of the 
Assurance Companies Act 1909 it is a fire policy, 
because that is the main business, and the Act 
of 1909 says that policies of fire insurance in 
that sense are to be valued in the winding-up 
m the way provided for by sched. 6, and there
fore a total loss is not recoverable and the 
liquidator rightly objected to the claim. Further 
this is a policy of fire insurance proper— i.e., one

to be interpreted in its incidence according to 
the rules of law applying to fire insurance, and 
the proviso for including general average and 
salvage charges are added as incidents to a fire 
policy. A  policy of marine insurance against 
fi’-eonly would be loss by or incidental to fire 
within the Assurance Companies Act 1909. 
Sect. 28, sub-sect. 3 was inserted to prevent 
ordinary marine policies being brought within 
the Act. A  policy may be both a marine 
insurance and fire insurance, though the appli
cant’s case is they are mutually exclusive. See

G ra n t v. A stua Insurance Company, 6 L. T. Rep.
735 ; 1862, 15 Moo. P. C. 516;

Pearson v. Comm ercial Union Assurance. Company,
3 Asp. M ar. Law  Cas. 275 ; 35 L . T . Rep. 445 ;
(1876) 1 App. Cas. 498.

We consider that the expressions “ general 
average charges ” and “ salvage charges ” are 
marine insurance terms, but they are not risks 
but consequential losses due to the operation of 
the peril insured against. A marine policy may 
be limited to fire only; but this is not a marine 
policy, but a fire policy with a marine incident 
included in special terms as was necessary, because 
the subject-matter insured is a vessel. General 
average and salvage are implied in a marine 
policy, but here they are specially contracted 
for. In  a fire policy there is no such doctrine 
as notice of abandonment, in a marine insurance 
abandonment is a usual incident, and as this 
was a fire policy on a ship the applicant might 
possibly have claimed a right to abandon. This 
is, therefore, expressly negatived, and in a 
marine policy it  would not have been negatived, 
which shows that this was intended to be and is 
a fire policy. The Assurance Companies Act, 
s. 28, sub-s. 3, excludes policies by reference only to 
the nature of the risk, and not by reference to the 
subject-matter of the insurance. An ordinary 
marine policy, including fire as one of the risks, 
would be a fire policy within sect. 1 (6), but it 
would be excluded by sect. 28, sub-sect. 3; but 
this exclusion does not apply to such a policy as 
this is where fire is the only risk covered. 
Sched. 8, though no doubt part of the Act, 
refers solely to members of Lloyd's, and was put 
in for enabling members to exclude themselves 
from the operation of the Act by complying with 
certain requirements there 88t out, and is complete 
in itself and should not be allowed to assist in the 
construction of the main provisions of the Act 
itself.

M acK innon, K.C. in reply.—According to the 
argument for the liquidator, if there had been a 
pure marine policy, as in Woodside ▼. Globe 
M arine Insurance Company (ubi sup.), still that 
would be a fire insurance to which sect. 17 would 
apply ; but that would have singular results, as the 
insured could go and effect another policy imme
diately on winding-up. [A stbury , J.—Apart 
from definitions, sect. 17 and sect. 1 (6) are the 
only relevant sections, except the exclusions under 
sect. 28, sub-sect. 3. I t  is difficult to know what 
exactly sect. 17 means, but if this Act applies to 
this policy, it  is clear only a proportion of the 
ruemium is recoverable in the winding-up under 
the decision in Re Law  Car and General Insurance 
C orpora tion; J. J. K in g  and Sons L im ited 's  case 
(108 L. T. Rep. 862 ; (1913) 2 Ch. 113).] Policies 
which cover all risks come within M cfarlane’s
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Claim  (ubi tup.), those againBt fire only within J 
Be Law  Car and General Insurance C orpora tion;
J . J. 'K in g  and Sons L im ite d ’s ease (ub i sup.). 
When a ship is insured against loss by fire the 
policy is not a fire policy, but that constitutes a 
marine risk and insurance. [A s t b u r y , J.—You 
then go so far as to claim that all insurance of 
ships from fire are marine insurance.] Yes, my 
Lord, I  do. A fire insurance means an insurance 
which is subject to well-known laws applicable to 
fire insurance policies, and marine insurance has 
its own peculiar laws applicable to it.

Cur. adv. vu lt.

Feb. 23.—A s t b u r y , J.—This is an application 
by the Newport Navigation Company of America 
that a decision of the liquidator in the winding-up 
of the United London and Scottish Insurance 
Company, rejecting the applicants’ proof of 20531. 
on a policy of insurance, may be reversed. On the 
11th April 1912 the applicants insured with the 
insurance company the steamship S. C. M cLouth  
against loss or damage by fire while on the great 
lakes of America for 20531., upon the terms of a 
policy to which I  will refer. The insurance 
company was ordered to be wound-up on the 
18th June 1912, and nine days later the vessel was 
totally destroyed by fire. The applicants claimed 
to prove in the winding-up for a total loss. The 
liquidator has rejected that proof, and this 
summons has been issued to review his decision. 
The insurance company did not purport to carry on 
or transact the business of marine insurance, and 
the policy in the present case is in the form used 
by the insurance company in its fire insurance 
business, with a yellow printed slip attached. 
The material portions of the policy and slip are 
as follows : The company insured is the Newport 
Navigation Company, U .S .A , and it insured 
against all direct loss or damage by fire except as 
hereinafter provided to an amount not exceeding 
20531. on the hull, machinery, boilers, and every
thing connected therewith of the steamer S. C. 
M cLouth  as per form attached thereto, which is to 
be taken and read as forming part of the policy, 
and the policy coverB against the risk of fire only, 
including general average and salvage charges 
resulting therefrom. The yellow slip attached to 
the policy is headed “ Fire policy on vessels.” I t  
provided that the policy is to cover the vessel 
while on the great lakes, and it provides that the 
policy also covers salvage claims and general 
average charges when caused by or arising from 
fire, and for which the vessel insured hereunder 
shall be legally liable ; and in the event of damage 
by fire occurring at a place where repairs cannot 
be made, the policy is to cover the expense of 
removal to a port of repair as therein provided. 
Nothing turns in this case upon the inconsistency, 
if any, between the printed conditions of the policy 
and the contents of the attached slip, the latter 
clearly prevailing : (Cunard Steamship Company 
v. M arten , 9 Asp. Mar. Law Oas. 342, 452; 87 
L. T. Rep. 400, 403; (1902) 2 K . B. 624, 626, 627). 
Sect. 206 of the Companies (Consolidation) Act 
1908 provides for the proof of contingent claims in 
winding-up. In  Be Northern Counties o f England  
F ire  Insurance Company; M acFarlane’s C la im  (44 
L. T. Rep. 299 ; (1880) 17 Ch. Div. 337) Macfarlane 
held a policy of fire insurance of the Northern 
Counties of England Fire Insurance Company 
for a sum of 5001. upon certain buildings. On

the 26th Nov. 1879 a winding-up petition was 
presented, and on the 13th Dec. 1879 a winding-up 
order was made. Subsequent to that winding-up 
order—namely, on the 22nd J an. 1880 the insured 
premises were burnt down, and Macfarlane 
thereby suffered loss to the full amount of the 
policy. I t  was held that he was entitled to prove 
in the winding-up for the full amount of loss 
covered by the policy and sustained by him 
through the fire, notwithstanding the fact that it 
occurred after the date of the winding-up order.

I f  the matter rested here, the applicants would, 
in this court at all events, be entitled to succeed; 
but the question I  have to decide depends upon 
whether the provisions of the Assurance Com
panies Act 1909 apply to the present case. By 
sect. 1 of that Act it  was provided that the Act 
should apply to all assurance companies carrying 
on assurance business in the United Kingdom^ of 
all or any of the following classes, five of which 
are specified, one of which is : “ (6) Fire insurance 
business—that is to say, the issue of, or the 
undertaking of liability under, policies of in
surance against I obs by or incidental to fire. By 
sect. 17, sub-sect. 1, “ Where an assurance com
pany is being wound up by the court, or subject 
to the supervision of the court, or voluntarily, the 
value of a policy of any class or of a liability 
under such a policy requiring to be valued in such 
winding-up shall be estimated in a manner 
applicable to policies and liabilities of that class 
provided by the sixth schedule to this Act. And 
Bched. 6 (B)— which is headed “ As respects Fire 
Policies. Rule for valuing a Policy ’’—provides 
that “ The value of a current policy shall be such 
portion of the last premium paid as is propor
tionate to the unexpired portion of the period in 
respect of which the premium was paid.” Sect. 28, 
sub sect. 3, provides th a t: “ Save as otherwise 
expressly provided by this Act, nothing in this 
Act shall apply to assurance business of any 
class other than one of the classes specified in 
section one of this Act, and a policy shall not be 
deemed a policy of tiro insurance by reason only 
that loss by fire is one of the various risks covered 
by the policy.” Under this sub-section it is clear 
that ordinary marine insurance, though not 
referred to as such, is excluded. Sect. 28, sub- 
sect. 2, provides th a t: “ This Act shall not apply 
to a member of Lloyd’s, or of any other assoc» 
tion of underwriters approved by the Board o 
Trade, who carries on assurance business of any 
class, provided that he complies with the require
ments set forth in the eighth schedule.” Under this 
schedule, B and 0  (d), there aro special provisions 
relating only to Lloyd’s, one being that 11 non
marine insurance business ” does not include any 
insurance upon “ vessels of _ any description, 
including barges or dredges.” But the term 
“ non-marine insurance business ” does not appea 
in the Act itself, and the special terms provided 
in the case of Lloyd’s do not, in my opinion, a8»18“ 
in the construction of the main provisions of the 
Act in this respect. Under the Marine Insurance 
Act 1906 sect. 1 provides that: “ A contract oi 
marine insurance is a contract whereby t 
insurer undertakes to indemnify the assured, i 
manner and to the extent thereby agreed, agains 
marine losses—that is to say, the losses incide 
to marine adventure. Sect. 3, sub-sect. L  Pf 
vides th a t: “ Subject to the provisions of tn 
Act, every lawful marine adventure may be s
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Bubject of a contract of marine insurance.” Sub- 
sect. 2 provides th a t: “ In  particuiar, there is a 
marine adventure where—(a) Any ship, goods, or 
other movables are exposed to maritime perils ” ; 
and in that section “ maritime perils ” are defined 
as meaning “ the perils consequent on, or inci
dental to, the navigation of the sea— that is to 
say, perils of the seas, fire, war perils, pirates, 
rovers, thieves, captures, seizures, restraints, and 
detainments of princes and peoples, jettisons, 
barratry, and any other perils either of the like 
kind or which may be designated by the policy 
and under sects. 65 and 66 salvage charges and 
general average loss are dealt with. I t  is not 
disputed that all marine perils except one may be 
struck out of the usual form of a marine policy 
and the same still remain a “ marine policy ” 
within the meaning of this statute: (see Woodside 
v. Globe M arine  Insurance Company (73 L  T. 
Rep. 626; (1896) Q.B. 105). The present policy 
is stamped with a penny stamp only, whereas a 
marine policy, covering a period of time, requires 
a stamp of a higher value. The practice under 
and the interpretation of sect. 92 of the Stamp 
Act 1891 have been by no means uniform, but 
the Board of Inland Revenue in 1884 took the 
view that policies on vessels on rivers, lakes, 
oanals, and other inland waters were chargeable 
with a stamp duty of Id . only. This matter has 
been referred to in argument, but is not, in my 
judgment, very relevant to the decision of the 
present dispute.

The question I  have to determine is whether, 
although this is a ship insurance, it is an in
surance against loss by or incidental to fire, 
within the meaning of the Assurance Companies 
Act 1909, in which case the proof must be 
limited to the amount ascertainable in accordance 
with sched. 6, which is the liquidator’s view, or 
whether, on the other hand, it  is such a marine 
insurance as is excluded from the operations 
of the Act by sect. 28, sub-sect. 3. The applicant 
contends first, that all ship insurances covering 
transit, even if limited to fire risks, are so 
excluded; and, secondly, that this is specially 
the case when the policy covers salvage claims 
and general average charges, although limited to 
those caused by or arising from fire, which he 
says, and truly says, are incidents of “ marine ” 
as distinct from “ fire ” insurance in the ordinary 
acceptation of those terms. The Assurance 
Companies Act 1909 raises, no doubt, many 
difficulties in itij application to particular cases, 
but I  cannot think that the mere fact that an 
insurance is or may be a marine insurance 
within the definition of the Marine Insurance 
Act 1906 determines the question at issue in 
this case. I f  an ordinary marine insurance form 
were adopted, with all the usual marine risks 
except fire excluded, I  see no reason for holding 
that this would net be an insurance against loss 
by or incidental to fire, or that it  would be 
excluded from the operation of the Assurance 
Companies Act 1909 by sect. 28, sub-sect. 3, 
which certainly does not provide that a policy 
shall not be deemed to be a policy of fire 
'Usurance if loss by fire is the only risk covered 
by i t ; nor does it exclude policies by reference 
to the “ subject-matter ” of the insurance, but 
°aly by reference to the nature of the risk. 
Sect. 28, sub-sect. 3, was required (in te r a lia ) to 
exclude marine policies generally; otherwise

they might have been included in, or have been 
construed as “ fire policies ” under sect. 1 (b). 
But sect. 28, sub-sect. 3 does not, in my opinion, 
directly or by inference exclude marine policies 
limited to fire risks as defined by sect. 1 (6). 
Further, the evidence and the authorities appear 
to show that ordinary fire insurances of ships are 
not uncommon or unknown. The remaining 
point to be considered is whether the fact that 
the policy covers salvage claims and general 
average charges, when caused by or arising from 
fire, is sufficient to exclude the operation of the 
Assurance Companies Act 1909. In  my opinion 
it is not. The only risk insured against is loss 
by or incidental to fire, but the subject, matter of 
the insurance being a vessel the assured is con
tractually covered for special claims and charges 
caused by or arising from the occurrence of the 
risk or event insured against, which would not 
otherwise form part of the loss covered by the 
policy. One reason for excluding general marine 
insurance from the Act of 1909 may well be that 
in case of vessels at sea and goods carried by 
them, notice of the winding-up of the insurance 
company, if it  occurs, may not be obtained in 
time to effect a re-insurance, and notice cannot 
be given to the company of the occurrence of 
many of the events insured against within any 
limited or specified time, as is usually provided 
for in fire policies ; but if  the policy in question 
is in fact a fire policy and that only, a3 in this 
case I  think it is, the mere fact that the subject- 
matter is a ship, and subject to inconveniences 
accordingly, does not, in my judgment, bring it 
within any of the exceptions in the Act of 1909. 
For these reasons the application, in my opinion, 
fails, and must be dismissed.

From that decision the claimants now appealed.
M acK innon, K.C. and L . F . C. Darby  for the 

appellants.
Leslie Scott, K.C. (with him H . E . W right) for 

the respondent, the liquidator.
He was stopped by the court.
M acK innon , K .C . replied.
The arguments adduced in the court below were 

substantially repeated and the authorities there 
cited were again referred to.

Lord Cozens  H a r d y , M .R.—I  do not see my 
way in this case to differ from the view which was 
taken by Astbury, J.

The case arises upon the construction of the 
Assurance Companies Act 1909. That is a very 
difficult Act to construe. I  had occasion to 
consider that Act in the case of Re Law , Car, and 
General Insurance Corporation L im ited  (108 L. T. 
Rep. 862; (1913) 2 Ch. 103). But I  am bound to 
say that the present case does not seem to me to 
give rise to any serious difficulty. Fire insurance 
business is defined by sect. 1, sub-sect. (6), of the 
Act as follows : “ The issue of, or the undertaking 
of liability under, policies of insurance against 
loss by or incidental to fire.” We have a policy 
here which undoubtedly falls within that definition. 
I t  is an insurance against loss by fire of a vessel 
while on the great lakes in America or in dry 
dock where it might be temporarily put for 
repairs; the loss is by or incidental to fire. This 
policy also includes salvage claims or losses by 
reason of general average. Unless there was 
something else in the Act it  seems to me that
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every Lloyd’s policy would, or certainly might, 
come within the meaning of fire insurance 
business, because every Lloyd’s policy really 
includes, amongst other risks insured against, 
that of fire. But it  is taken out of the Act, as is 
made quite clear by sect, 28, sub-sect. 3, which 
enacts as follows : “ Save as otherwise expressly 
provided by this Act, nothing in this Act shall 
apply to assurance business of any class other 
than one of the classes specified in sect. 1 of this 
Act, and a policy shall not be deemed to be a 
policy of fire insurance by reason only that loss 
by fire is one of the various risks covered by the 
policy.”

That being so, it seems to me that the present 
case is not within the saving clause of sub-sect. 3. 
This is not really a policy of insurance of which 
fire is only, one of the various risks, but is a policy 
which is solely against loss by or incidental to 
fire, and the operative and effective clause is 
therefore sect. 1, sub-sect. (5). I f  that be so, the 
provisions for the granting of the policy, which 
are novel and inconsistent with the case of Be 
N orthern  Counties o f Eng land F ire  Insurance  
Company ; M acfarlane ’s C la im  (44 L. T. Rep. 299; 
17 Ch. Div. 337), must apply to the valuation that 
takes place. I t  is not necessary to go through 
that case. I t  has not been disputed before us, 
and could not have been disputed, that if it is a 
policy of fire insurance within the meaning of the 
Act, the principle of the case of Be Northern  
Counties o f Eng land F ire  Insurance Company ; 
M acfarlane’s C la im  (ub i sup.) does not apply and 
the express provisions of the schedule do apply.

For these reasons, which are substantially those 
given by Astbury, J., I  think that this appeal 
fails and must be dismissed with costs.

B ic k f o r d , L.J.—I  agree.
A  great part of the argument in this case has 

been directed to whether this in ordinary parlance 
would be a fire insurance policy or a marine 
policy. I f  it  were necessary to decide that, which 
I  do not think it is, I  should be inclined to agree 
with the appellants that this was a marine policy 
especially looking at the definition of non-marine 
business in sched. 8 of this Act. But it does not 
seem to me that that matters at all. We have to 
see what is the kind of business which is subject 
to the provisions of this Act, and then see whether 
this policy does or does not come within these 
provisions. I t  is an insurance upon a ship 
navigating on the great lakes in America, and it 
is to this effect, so far as it  is necessary to read 
the very long provisions of i t : “ This policy covers 
the risk of fire only, including general average and 
salvage charges resulting therefrom.”

The question is whether that comes within the 
description of fire insurance business in the Act 
of 1909. The Act says th a t: “ This Act shall 
apply to all persons or bodies of persons, whether 
corporate or unincorporate, not being registered 
under the Acts relating to friendly societies or to 
trade unions (which persons and bodies of persons 
are hereinafter referred to as assurance com
panies), whether established before or after the 
commencement of this Act, and whether estab
lished within or without the United Kingdom, 
who carry on within the United Kingdom assur
ance business of all or any of the following 
classes ” :

The only class which relates to and is of im
portance in the present case is fire insurance

business. I f  it stopped there I  suppose we should 
have had to inquire what in ordinary parlance 
most insurance people call “ fire insurance busi
ness.” But the section does not stop there. I t  
goes on to define what is meant by that for the 
purposes of the Act—“ that is to say, the issue of, 
or the undertaking of liability under, policies of 
insurance against loss by or incidental to fire.”

I t  does not seem to me possible to look at this 
policy and say that it does not come within those 
words. I t  is the undertaking of liability under a 
policy which “ covers the risk of fire only, in
cluding general average and salvage charges 
resulting therefrom.” Therefore it  is exactly 
within the words “ the undertaking of liability 
under policies of insurance against loss by ”—that 
is the direct clause—“ or incidental to a fire ”—  
that is the salvage and general average on fire. 
That being so, it  seems to me that what we have 
to look for in this Act is something that says in 
effect—if it said it in words there would be 
nothing to discuss—that this Act shall not apply 
to policies of marine insurance or to marine 
insurance business. I  cannot find anything of 
the kind in the Act. The only thing that I  find 
is sect. 28, sub-sect. 3, which says that: “ A policy 
shall not be deemed to be a policy of fire insur
ance by reason only that loss by fire is one of the 
various risks covered by the policy.”

But for that it seems to me that an ordinary 
policy of insurance would come within the words 
of sect. 1. I t  is not, however, intended that it 
should, or that any other policy of which fire was 
one of the risks, and only one of the things 
insured against, should come within the section. 
Therefore there is that provision. But that pro
vision has nothing to do with this policy at all, 
because this policy is a policy against fire only, 
except in so far as if  is an insurance against 
certain claims which are incidental to the fire 
having taken place.

The only other matter that I  need refer to, and 
it is a matter upon which the greatest stress was 
laid, is with regard to the words in the eighth 
schedule. Of course it is always very difficult to 
know exactly what an Act of Parliament means 
when the schedules are of greater length than the 
Act, and do not specially refer to one another or 
to the provisions of the Act. I  need not read the 
whole of the provision in the eighth schedule. I t  
is a provision relating to “ Requirements to be 
complied with by underwriters being members of 
Lloyd’s or of any other association of underwriters 
approved by the Board of Trade.” I t  really is^a 
provision introduced for the protection of Lloyd s, 
who, as we know, are a very powerful body. I t  
provides by (6) and (c) (2) as follows : “ An under
writer who carries on fire insurance or accident 
insurance business may, in lieu of complying with 
the above requirements, elect to comply with the 
undermentioned provisions ” :

Then there follow certain things that he has to 
do: “ (a) A ll premiums received by or on behalf 
of the underwriter in respect of fire and accident 
insurance or re-insurance business carried on by 
him, either alone or in conjunction with any other 
insurance business for which special requirements 
are not laid down in this schedule, shall without 
any apportionment be placed in a trust fund in 
accordance with the provisions of a trust deed 
approved by the Board of Trade : (6) he shall also 
furnish security to the satisfaction of the B oa id
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of Trade (or, if  the board bo direct, to the satis
faction of the committee of the association), which 
shall be available solely to meet claims under 
policies issued by him in connection with fire and 
accident business, and any other non-marine 
business carried on by him. . . .” Then there 
follows a definition of non-marine business.

I  think that definition would exclude this policy 
from non-marine business, and therefore would 
make it marine business within the meaning of 
this schedule. But I  cannot see that that 
schedule has anything like the effect contended 
for, which is this, that it takes all marine business 
out of the purview of sect. 1. I t  does not seem 
to me to have anything to do with that. They 
are provisions for the benefit of Lloyd’s under
writers dealing with non-marine business, and 
dispensing with their having to comply with 
requirements which they would otherwise have to 
comply with.

I  think it is of importance, as Mr. Leslie Scott 
pointed out, to see what is introduced by sect. 28, 
sub-sect. 2: “ This Act shall not apply to a 
member of Lloyd’s, or any other association of 
underwriters approved by the Board of Trade, 
who carries on assurance business of any class, 
provided that he complies with the requirements 
set forth in the eighth schedule to this Act, and 
applicable to business of that class.” So that the 
eighth schedule is introduced simply as supple
mentary to Beet. 28, sub-sect. 2, and really is not 
of general application at all.

For these reasons it seems to me that there is 
nothing in this Act of Parliament or in the 
schedule which is equivalent to saying, as I  men
tioned before : *• This Act shall not apply to any 
business which is marine.” I  think that this 
policy comes within the exact words of sect. 1, 
sub-sect. 3, and that therefore this Act of Par
liament applies to it, and Astbury,- J.’s judgment 
was right.

W ar ring to n , L.J.—-I am of the same opinion.
The concrete question which has to be deter

mined is for what amount is the assured entitled 
to prove in the winding-up of the respon
dent company in respect of a claim upon a policy 
effected prior to the winding-up, the claim 
maturing subsequently to the winding-up.

That question turns upon the right decision of 
Rnother question, namely, Is the policy in question 
R fire policy subject to the provisions of the 
Assurance Companies Act 1909, and in particular 
to the provisions* of Beet. 17, sub-sect. 1, and those 
of the sixth schedule as to the mode of valuation 
° f  such a policy ?

The Act by sect. 1 defines the class of persons 
smd companies to which it is to be applicable, 
and amongst others it is to be applicable to those 

who carry on within the United Kingdom 
assurance business of all or any of the following 
masses.” Amongst other classes that which is 
palled fire insurance business is included. Fire 
insurance business is also included in these 
-arms : “ That is to say, the issue of, or the 
undertaking of liability under, policies of 
msurance against loss by or incidental to fire.”

The policy in the present case is a policy of 
nsurance against loss by fire exclusively, and 
gainst certain other claims or losses resulting 
rom fire, and which I  think come fairly within 
be expression “ incidental to fire.” The policy, 
berefore, so far undoubtedly comes within the 

V ol. X I I I . ,  N. S.

class of policies issued by people who are said by 
the Act to be carrying on fire insurance business. 
The contention on the part of the appellants is 
that if a policy of insurance against loss by or 
incidental to fire is a policy of that nature on a 
vessel or cargo, which may be stated shortly to 
be the usual subject of marine insurance, then it 
is not to he treated as fire insurance for the 
purposes of this Act. In  my opinion it is impos
sible to find anything in the Act to justify that 
contention.

The only provision which I  can refer to for 
that purpose is the provision in sect. 28, sub
sect. 3 : “ Save as otherwise expressly provided 
by this Act, nothing in this Act shall apply 
to assurance business of any class other 
than one of the classes specified in sect. 1 
of this Act.” I  pause there for one moment. 
Marine insurance may be said to be assur
ance business of a class other than one of the 
classes specified in sect. 1 of this Aot. But 
it  has occurred to the framers of the Act that if 
you were to leave it there the ordinary policy of 
marine insurance might be subject to the pro
visions of the Act, because the risk of fire is one of 
the risks insured against. Therefore they have 
placed on the statute the second sentence of that 
sub-section : “ And a policy shall not be deemed 
to be a policy of fire insurance by reason only that 
loss by fire is one of the various risks covered by 
the policy.”

In  the present case loss by fire is the only risk, 
and short of saying that any policy insuring 
against fire which is a policy on a vessel or cargo 
or otherwise, usually the subject of marine 
insuiance, is excluded from this Act, I  do not see 
how it is possible to exclude this particular policy. 
The provisions of the eighth schedule do not, in 
my opinion, help the appellants, because they 
merely enact certain regulations which are to be 
complied with by the particular class of persons 
who are referred to in sub-sect. 2 of sect. 28, 
namely, “ a member of Lloyd’s, or of any other 
association of underwriters approved by the 
Board of Trade.”

On the whole, therefore, I  think that the judg
ment of Astbury, J. was right, and that this 
appeal ought to be dismissed.

Appeal dismissed.

Solicitors for the appellants, Parker, Garrett, 
and Co.

Solicitors for the respondent, W rinsted, R ind, 
and Roberts.
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jSnjw m e C o ró  o í g a f e t e *
HIGH COURT OF JUSTiCE.

PRO BA TE, D IV O R C E , AND A D M IR A L T Y  
D IV IS IO N .

P R I Z E  C O U R T .

J u ly  12, 15, 16, 20, 21. 22, 23, 26. 27 28, 29, 30, 
Aug. 2, 3, and Sept. 16, 191o.

[Before Sir S. T. E vans , President.)
T he  K im .
T h e  A lf r e d  N o bel.
T h e  B jornsterjne  B jornson.
T h e  F r id l a n d . (a)

N eutra l vessels— Contraband goods— Absolute and 
conditional contraband— N eutra l consignors—  
Ostensible destination o f cargoes — N eutra l 
country— Beal destination o f cargoes—Enemy 
country— Goods consigned “ to order — h o  
consignee named — Continuous voyage— Con
tinuous transporta tion  — Goods intended fo r  
enemy— Evidence—False papers— Tests fo r  con
demnation or release.

F our vessels, the property o f neutra l owners, under 
time charters to neutra l merchants, started on 
voyaqes fro m  New York to Copenhagen m  
October and November 1914, laden w ith  large 
cargoes o f la rd, hog and neat products, o il 
stocks, wheat and other foodstuffs, rubber, and 
hides. They were captured and the ir cargoes 
were seized on the ground that they were condi
tiona l contraband, alleged to be confiscable under 
the circumstances, w ith  the exception o f one 
carao o f rubber, which was seized as absolute 
contraband. On the evidence before the Prize  
Court, when the Crown asked fo r  the conde m- 
nation of the cargoes, i t  was found that the major 
portion  o f the goods were not intended to be 
incorporated in  the common stock o f Denmark, 
but tha t the same were intended fo r  Germany as 
the ir u ltim ate destination.

Held, tha t a» the doctrine o f continuous voyage 
and transportation, both as regards carriage by 
sea and land, was a p a r t  o f in te rna tiona l law at 
the time o f the commencement o f the war m  
August 1914, and was applicable to conditional as 
well as to absolute contraband, a ll goods which 
were intended fo r  the use o f the German Govern
ment, a lthough nom ina lly  having Copenhagen as 
the ir port o f destination, must be condemned as
la w fu l prize. .

I n  a rr iv in g  at its  decision in  any pa rticu la r case, 
the Prize Court is  not lim ited  or governed by the 
stric t rules o f evidence which b ind the m un ic ipa l 
courts o f the country ; i t  is entitled to re ly upon 
w e l l  known facts which have come to lig h t m  
other cases, or as matters o f public reputation. 
S tr ic t evidence is often very d ifficu lt to obtain, 
and to require i t  in  many cases would be to 
defeat the legitim ate righ ts o f belligerents. 

T hese w e re  fo u r  a c tio n s  in  w h ic h  th e  C ro w n  
c la im e d  th e  c o n d e m n a tio n  o f  th e  ab ove -n am e d  
S c a n d in a v ia n  vesse ls a n d  th e i r  ca rgoes o n  th e  
a ro u n d  t h a t  th e  ca rgoes  c o n s is te d  la rg e ly  o t  
c o n tra b a n d  goods, a b s o lu te  a n d  c o n d it io n a l,  a n d  
a lso  t h a t  tw o  o f  th e  vesse ls w e re  c a r r y in g  f a lse

(* ) Reported by J. A. Sla t e r , Esq. B a rris te r-a t-L » w .

papers, certain consignments of rubber being 
manifested as gum. The four vessels sailed from 
New York on various dates in October ana 
November 1914, their ostensible port of destina
tion being Copenhagen, and they were all seized 
on the high seas during the month of November 
1914 The cargoes were made up of very large 
consignments of lard, hog and meat products, 
oilstocks, wheat,and other foodstuffs. Twoof the 
vessels had also cargoes of rubber, and one of hides. 
Most of the goods were consigned from Chicago, 
and it was alleged on the part of the Crown that 
the real destination of the cargoes was not Copen
hagen, but Germany, where they were to be 
utilised for the benefit of the armed forces of the 
German Government whilst that country was at 
war with Great Britain. The various claimants
_the American consignors and the alleged
S c a n d in a v ia n  vendees— re s is te d  c o n d e m n a tio n  o n  
th e  g ro u n d  t h a t  th e re  w as n o  a b s o lu te  e v id e n ce  
s h o w in g  t h a t  th e  goods w e re  in te n d e d  f o r  th e  
a rm e d  fo rc e s  o f  th e  e n e m y . T h e  ju d g m e n t  m  th e  
p re s e n t in s ta n c e  w as c o n fin e d  to  th e  q u e s tio n  o t  
th e  c o n d e m n a tio n  o r  th e  re lease  o f  th e  cargoes, 
th e  q u e s tio n  o f  th e  c a p tu re  a n d  c o n fis c a tio n  o f  th e  
vesse ls b e in g  le f t  o v e r to  be d e a lt  w i th  a t  a  la te r  
d a te .

The following articles of the Declaration of 
London were referred to :—

A r t  30 Absolute contraband is liab le  to  capture i f  
i t  is  shown to  be destined to  te r r ito ry  be longing to  o r 
occupied b y  the enemy, or to  the  armed forces of the 
enemy. I t  is  im m a te ria l w hether the  carriage of the 
goods is  d ire c t o r enta ils transh ipm ent o r a subsequent
tra nspo rt by  land. . , OA

A rt .  31. P roo f o f the  destination specified in  a rt. 3U 
is  complete in  the fo llow in g  oases: .

(1) W hen the  goods are dooumented fo r  disoharge in  
an enemy po rt, o r f i r  de live ry  to  the armed foroes of 
the enemy.

(2 ) W hen the  vessel is  to  ca ll a t enemy po rts  omy, 
o r when Bhe is  to  touch a t an enemy p o rt o r meet the 
armed foroes o f the enemy before reaching the neutra l 
p o rt fo r w hich the goods in  question are documented.

A r t .  32. W here a vessel is ca rry in g  absolute con tra 
band, her papers are conclusive proof as to  the  voyage 
on w hich she is engaged, unless she is found d e a r ly  out 
o f the  course ind ica ted  by  her papers and unable to 
g ive adequate reasons to  ju s t ify  such deviation.

A r t .  33. C ond itiona l contraband is  liab le  to  capture 
i f  i t  is  shown to  he destined fo r the  use o f the armed 
forces o r of a Governm ent departm ent o f the enemy 
S tate, unless in  the  la tte r  case the circumstances show 
th a t the  goods cannot in  fa c t be used fo r  tne  purpose ot 
the w ar in  progress. T h is  la tte r  exception does not 
app ly to  a consignment com ing under a rt. 24 (4) (i.e., gold 
and s ilve r in  coin o r b u llio n  and paper money).

A r t .  34. The destination re ferred to  in  a rt. 33 is 
presumed to  ex is t i f  the goods are consigned to  enemy 
au thorities, o r to  a con trac to r established in  the  enemy 
country  who, as a m a tte r of oommon knowledge, 
supplies a rtic les  o f th is  k in d  to  the  enemy. A  s im ila r 
presum ption arises i f  the goods are consigned to  a 
fo rtif ie d  place belonging to  the enemy, or other place 
serving as a base fo r the armed foroes o f the enemy. *  
suoh presum ption, however, arises in  the case ot 
m erchant vessel bound fo r one of these places i t  1 
sought to  prove th a t she herself is  contraband.

In  cases where the  above presumptions do no t aris , 
the destination is presumed to  be innocent.

The presum ption set up by  th is  a rtic le  may
rebutted. . . v  to

A r t .  35. C ond itiona l contraband is  no t liab le 
capture, except where found on board a vessel boun
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fo r te r r ito ry  be lo ng in g  to  or occupied by  the enemy, 
o r fo r  tbo armed forces o f the  enemy, and when 
i t  is no t to  be discharged in  an in te rven ing  neutra l 
po rt.

The sh ip ’s papers are conclusive p roo f b o th  as to  the 
voyage on w h ich  the  vessel is engaged and as to  the po rt 
o f discharge o f the  goods, unless she is  found c learly  ou t 
o f the course indica ted by her papers, and unable to  give 
adequate reasons to  ju s t ify  such deviation.

A r t .  3G. N o tw iths tand in g  the  provis ions o f a rt. 35, 
cond itiona l contraband, i f  shown to  have the destination 
re ferred to  in  a rt. 33, is liab le  to  cap ture in  cases where 
the enemy country  has no seaboard.

A r t .  37. A  vessel ca rry ing  goods liab le  to  capture as 
absolute or conditiona l contraband may be captured on 
the h igh  seas o r in  the  te r r ito r ia l waters o f the  be l
ligeren ts th roughou t the  whole o f her voyage, even i f  
she is to  touch a t a p o rt o f ca ll before reaching the 
hostile  destination.

Art. 38. A  vessel may not be captured on the ground 
that Bhe has carried contraband on a previous occasion 
if  such carriage is in point of fact at an end.

A r t .  39. Contraband goods are liab le  to  con
demnation.

A r t .  40. A  vessel ca rry in g  contraband m ay be 
condemned i f  the  contraband, reckoned e ither by  value, 
w e igh t, volum e, or fre igh t, form s more tha n  h a lf the 
cargo.

A r t .  41. I f  a vessel ca rry in g  contraband is  released, 
she may be condemned to  pay the  oosts and expenses 
incurred b y  the captor in  respect o f the  proceedings in  
the N a tiona l P rize C ourt and the  custody o f the ship 
and cargo d u ring  the proceedings.

A r t .  42. Goods w hich belong to  the owner o f the con
traband and are on board the  same vessel are liab le  to  
condemnation.

By the Order in Council, dated the 20th Aug. 
1914, it  is provided (in te r a lia ) :—

D u rin g  the present h o s tilit ie s  the  Convention known 
as the D ecla ra tion  of London shall, subject to  the fo llo w 
ing  add itions and m odifications, be adopted and p u t in  
force by H is  M a jesty ’s Governm ent as i f  the same had 
been ra tified  by  H is  M a jesty .

The additions and m odifications are as fo llow s
(1) The lis ts  o f absolute and conditiona l contraband 

contained in  the  proc lam ation  dated the 4 th  A ug. 1914 
Bhall be substitu ted  fo r the  lis ts  contained in  arts . 22 
and 24 o f the  said D eclaration .

(3) The destina tion  re ferred to  in  a rt. 33 may be 
in fe rred  fro m  any suffic ient evidence, and (in  ad d ition  
to  the  presum ption la id  down in  a r t. 34) sha ll bo pre
sumed to  ex is t i f  the  goods arc consigned to  or fo r  an 
agent o f the onomy S tate o r to  o r  fo r  a m erchant o r 
other person under the  con tro l o f the au tho rities  of the 
enemy State.

(5) N o tw iths tand in g  the p rov is ions o f a rt. 35 o f the 
said D eclaration , cond itiona l contraband, i f  shown to  
have the  destination re ferred to  in  a rt. 33, is liab le  a t 
capture to  w hatever p o rt the vessel is  bound and a t 
w hatever p o rt the  cargo is  to  be discharged.

By the Order in Council, dated the 29th Oct. 
1814. it is provided (in te r a lia) :—

1. D u rin g  the present h o s tilitie s  the provisions o f the 
Convention known as the  D éclara i ion  o f London shall, 
subject to  the  exclusion o f the lists i o f contraband and 
non-contraband, and to  the m od ifica tions he re ina fte r set 
°u t, be adopted and p u t in  fore.e b y  H ie  M a je s ty ’s 
Government.

The m odifica tions are as fo llow s  :—
(1) A  ne u tra l vessel, w ith  papen i ind ica tin g  a neutra l 

destination, w hich, no tw iths tand i ng the  destination 
shown on the  papers, proceods to  i»n enemy p o rt, sha ll 
“ e liab le  to  capture and condem nation i f  she is 
encountered before the  end o f he r » e x t voyage.

(2) The destination re ferred to  in  a rt. 33 o f the said 
D eclaration sha ll (in  add ition  to  the  presnmptions la id  
down in  a r t. 34) be presumed to  ex is t i f  the goods are 
consigned to  or fo r an agent of the enemy State.

(3) N o tw iths tand in g  the provisions o f a rt. 35 o f the 
said D eclaration , cond itiona l contraband sha ll be liab le  
to  capture on board a vessel bound fo r a neutra l po rt 
i f  the goods are consigned “  to  order ”  or i f  the ship ’s 
papers do no t show who is  the consignee o f the  goods 
in  te r r ito ry  belonging to  or occupied by the enemy.

(4) In  the oases covered by the preceding paragraph (3) 
i t  sha ll lie  upon the  owners o f the goods to  prove 
th a t th e ir destination was innocent.

2. W hen i t  is  shown to  the satisfaction o f one o f H is  
M a jesty ’s P rinc ipa l Secretaries o f State th a t the enemy 
Government is  d raw ing supplies fo r  its  armed forces 
from  or th rough a neutra l country , he may d ire c t th a t 
in  respect o f ships bound fo r a p o rt in  th a t country  
a rt. 35 o f the said D eclaration isha ll no t apply. Suoh 
d irection  sha ll be no tified  in  the London Gazette and 
sh a ll operate u n t i l  the  name is  w ithdraw n. So long as 
such d ire c tion  is  in  force, a vessel w h ich  is  ca rry ing  
conditiona l contraband to  a p o rt in  th a t coun try  sha ll 
no t be immune from  capture.

3. The O rder in  C ouncil o f the 20 th A ug. 1914, 
d ire c ting  the adoption and enforcement du ring  the 
present h o s tilitie s  o f the  Convention know n as the 
D ecla ra tion  o f London, subject to  the  additions and 
m odifications the re in  specified, is hereby repealed.

A l l  the goods claimed in  the  present oases, other 
han rubber and hideB, were declared cond itiona l con

traband by the proclam ation o f the 4 th  Aug. 1914. 
R ubber was declared conditiona l contraband on the 
21st Sept., and absolute contraband on the  29 th  Oct. 
H ides were declared cond itiona l contraband on the 
21st Sept.

The Attorney-General (Sir E. Carson, K.C.), 
the Solicitor-General (Sir F. E. Smith, K.C.), 
Cave, K.C., 11- A. W righ t, Pearce R iggins, and 
W ylie  for the Crown.

Sir Robert F in la y , K.C., La ing, R.C., and 
Raeburn for Messrs. Armour and Co.

Leslie Scott, K.C. and Dunlop  for Messrs. 
Morris and Co. and Messrs. Stern and Co.

M aurice H i l l ,  K.C. and A. N ielson for Messrs. 
Sulzberger and Co.

M aurice  H il l ,  K.C. and John B. A spina ll for the 
Cudahy Packing Company.

Pollock, K.C. and Lowenthal for Messrs. Harm* 
mond and Co. (with Messrs. Swift and Co.).

(The above firms were the consignors of the 
alleged contraband goods from America.)

Sir Robert F in lay , K.C., Leslie Scott, K.C. and 
Raeburn for various Dutch consignees.

Dawson M ille r ,  K.C. and A . Nielson for Messrs, 
Allman and Co, consignees of rubber in the 
F rid land .

Douglas Hogg and Fortune  for the consignees 
of thirty-nine cases of rubber in the K im .

B righ tm an  for the consignees of 218 cases of 
rubber in the K im .

Bateson, K.C. and D. Stephens for the con
signees of certain wheat in the K im .

M acK innon, K.C. and Raeburn for the cjn- 
signees of certain wheat in the A lfred Nobel.

Dumas for the Guarantee Trust Company of 
New York, certain shippers of grain, and various 
Danish consignees.

A d a ir  Roche, K.C. and Balloch  for the owners 
of the K im , A lfred  Nobel, and the Bjurnstjerno  
Bjbrnson.
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Leslie Scott, K.C. and Balloch for the owners of
the F rid la n d . Cur. adv. mi It.

Sept. 16.—The P r e s id e n t .—The cargoes 
which have been seized and which are claimed in 
these proceedings were laden on four steamships 
belonging to neutral owners, but under time 
charters to an American Corporation, the Cans 
Steamship Line. Mr. John H. Grans, the president 
of the company, is a German. He has resided in 
America for some years, but he has not been 
naturalised. The general agent of the company 
in Europe was one Wolenburg, of Hamburg.

The four ships were the A lfred Nobel (Nor
wegian), the Bjornstjerne B jornson  (Norwegian), 
the F rid la n d  (Swedish), and the K im  (Norwegian). 
They all started within a period of three weeks, 
in October and November 1914, on voyages from 
New York to Copenhagen with very large cargoes 
of lard, hog and meat products, oil stocks, wheat, 
and other foodstuffs.' Two of the vessels had 
cargoes of rubber, and one of hides. They were i 
captured on the high seas, and their cargoes 
were seized on the ground that they were con
ditional contraband, alleged to be confisca,ble in 
the circumstances, with the exception of one
cargo of rubber which was seized as absolute
contraband. ... . . .

The court is now asked to deal only with toe
cargoes. A ll questions relating to the capture 
and the confiscability of the Bhips are left over 
to be argued and dealt with hereafter.

I t  is necessary to note the various dates of 
sailing and capture. They are as follows :

D ate  o f Sa iling. D ate  o f Capture.
1914. 1914.

Alfred Nobel ... 20 th Oot. ... 5 th  N ov.
Bjornstjerne Bjornson -27th „ ... 11 th  »
Fridland  .... ••• 28 th  „  10 th  „
K im  . .. ••• . . .  l l t h N o v .  ... 28 th  „

Upon some of those dates may depend ques
tions touching what Orders in Council are applic
able. One Order in Council adopting with 
modifications the provisions of the Convention 
known as the Declaration of London was pro
mulgated on the 20th Aug. 1914, and another on 
the 29 th Oct. 1914. Proclamations as to con
traband, absolute and conditional, were issued on 
the 4th Aug., 21st Sept., and 29th Oct. 1914. I t  
is useful to note here, in order to avoid any 
possible misconception or confusion, that the later 
Order in Council of the 11th March 1915 (some
times called the “ Reprisals Order ) does not 
affect the present cases in any way.

Before proceeding to state the result of the 
examination of the facts relative to the respective 
cargoes and claims, a general review may be made 
of the situation which led up to the dispatch of 
the four ships with their cargoes to a Danish port. 
Notwithstanding the state of war, there was no 
difficulty in the way of neutral ships trading to 
German ports in the North Sea other than the 
perils which Germany herself had created oy the 
indiscriminate laying and scattering of mines ot 
all descriptions, unanchored and floating, outside 
territorial waters in the open sea in the way ot 
the routes of maritime trade, in defiance ot 
international law and the rules of conduct ot 
naval warfare, and in flagrant violation ot the 
Hague Convention to which Germany was a party. 
Apart from these dangers neutral vessels could

have, in the exercise of their international rights, 
voyaged with their goods to and from Hamburg, 
Bremen, Emden, and any other ports of the 
German Empire. There was no blockade involving 
risk of confiscation of vessels running or attempt
ing to run it. Neutral vessels might have earned 
conditional and absolute contraband into those 
ports, acting again within their rights under inter
national law, subject only to the risk of capture 
by vigilant warships of this country and its

But the trade of neutrals—other than the 
Scandinavian countries and Holland—with
German ports in the North Sea having been 
rendered so difficult as to become to all intents 
impossible, it  is not surprising that a great part 
of it  should be deflected to Scandinavian ports 
from which access to the German ports in the 
Baltic and to inland Germany by overland routes 
waB available. And that this deflection resulted, 
the facts universally known strongly testify. 
The neutral trade concerned in the present cases 
is that of the United States of America; and the 
transactions which have to be scrutinised arose 
from a trading, either real and bond fide  or 
pretended and ostensible only, with Denmark, in 
the course of which these vessels sea voyages 
were made between New York and Copenhagen.

Denmark is a country with a small population 
of less than three million inhabitants, and it 
is, of course, a3 regards foodstuffs, an exporting 
and not an importing country. Its  situation, 
however, renders it  convenient to transport goods 
from its territory to German ports and to places 
like Hamburg, Altona.Liibeck, Stettin, and Berlin. 
The total cargoes in the four captured ships 
bound for Copenhagen within a period of three 
weeks amounted to about 73,237,0001b. in weight. 
(These weights and other weights which will be 
given are gross weights according to the ships 
manifests.) Portions of these cargoes have been 
released and other portions remain unclaimed. 
The quantity of goods claimed in these proceed
ings is very large. Altogether the claims cover 
about 32,312,0001b., exclusive of the rubber and 
the hides. The claimants have not furnished the 
court with any information as to the quantities 
of similar products which they had supplied or 
consigned to Denmark previous to the outbreak ot 
the present war. Some illustrative statistics were 
given by the Crown with regard to lard of various 
qualities, which are not without significance, and 
which form a fair criterion of the imports ot 
these and like substances into Denmark before 
the w ar; and they give a measure for comparison 
with the imports of lard consigned to Copen
hagen, after the outbreak of war, upon the four 
vessels now before the court. ,

The average annual quantity of lard imported 
into Denmark during the three years 1911 to 1913 
from all sources was 1,459,0001b. The quantity 
of lard consigned to Copenhagen on these four 
ships alone was 19,252,0001b. Comparing these 
quantities, the result is that these vessels were 
carrying towards Copenhagen within less than a 
month more than thirteen times the quantity ot 
lard which had been imported annually into 
Denmark for each of the three years before the 
war. To illustrate further the change effected by 
the war. it  was given in evidence that the imports 
of lard from the United States of America to 
Scandinavia (or, more accurately, to parts ot
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Europe other than the United Kingdom, France, 
Belgium, Germany, the Netherlands, and Italy) 
during the months of October and November 
1914 amounted to 50,647,8491b. as compared with 
854,8561b. for the same months in 1913, showing 
an increase for the two months of 49,792,9931b.; 
or, in other words, the imports during those two 
months in 1914 were nearly sixty times those for 
the corresponding months of 1913. One more 
illustration may be supplied from statistics which 
were given in evidence on behalf of one of the 
claimants (Hammonds and Swifts). In  the five 
months, August to December 1913, the exports of 
lard from the United States of America to Ger
many were 68,664,9751b. During the same five 
months in 1914 they had fallen to a mere nominal 
quantity, 23,8001b. On the other hand, during 
these periods similar exports from the United 
States of America to Scandinavian countries and 
to Malta and Gibraltar (which last two places 
would not materially affect the comparison) 
rose from 2,125,5791b. to 59,694,4471b. These facts 
give practical certainty to the inference that an 
overwhelming proportion—so overwhelming as to 
amount to almost the whole—of the consignments 
of lard in the four vessels I  am dealing with was in
tended for or would find its way into Germany.

These, however, are general considerations, 
important to be borne in mind in their appropriate 
place, but not in any sense conclusive upon 
the serious questions of continuous voyageB, of 
hostile quality, and of hostile destination, which 
are involved before it can be determined whether 
the goods seized are confiscable as prize.

The dates of sailing and capture have been 
given with an intimation that they may have a 
bearing upon the law applicable to the cases. The 
A lfre d  Nobel, the Bjum etjerne B jiim son, and the 
F rid la n d  started on their voyages in the interval 
between the making of the two Orders in Council 
of the 20th Aug. and the 29th Oct. 1914. The Kim  
commenced her voyage after the latter order came 
into force. By the proclamation of the 4th Aug. 
all the goods now claimed (other than the rubber 
and the hides) were declared to be conditional 
contraband. The cargoes of rubber seized were 
laden on the F r id la n d  and the Kim,. Rubber 
was declared conditional contraband on the 
21st Sept. 1914, and absolute contraband on the 
29th Oct. Accordingly the rubber cn the F r id la n d  
was conditional contraband and that on the K im  
was absolute contraband. The hides were laden 
on the K im . Hides were declared conditional 
contraband on the 21st Sept. 1914. No conten
tion was made on behalf of the claimants that the 
goods were not to be regarded as conditional or 
absolute contraband in accordance with the 
respective proclamations affecting them. That is 
to say, it was admitted that the goods partook of 
the character of conditional or absolute contra
band under the proclamations, and were to be dealt 
with accordingly.

The law can be best discussed and can only be 
applied after ascertaining the facts. The details 
relating to the ships and their cargoes which it 
has been necessary to examine are very volu
minous. I  must try to summarise them for the 
purpose of this judgment, in order to make 
it intelligible in principle and in the results. 
To attempt to give even a moderate propor
tion of the details would tend to bewildering 
confusion.

The number of separate bills of lading covering 
the cargoes on the four vessels is about 625. Four 
large American firms were consignors of goods on 
each of the four vessels, and a fifth on two of 
them. According to the figures given to the court 
by the law officers of the Crown, these five 
American firms were consignors of lard and meat 
products to the following extent

lb .
A rm our and Co..............................................
M o rris  and Co. (w ith  S tern and Co.) ... 
Ham m ond and Co. (w ith  S w if t  and Co.)
Sulzberger and Sous Company ............
Cudahy and Co..............................................

9,677,978
6,868,213
3,397,005
2,602,009

729,379

T o ta l ... 23,274,584

These figures I  accept as substantially correct.
Those portions of the cargoes which have been 

released, and those which have not been claimed, 
will be dealt with in a separate judgment. There 
is some overlapping, as some parts of the cargoes 
have been claimed by the consignors, and also 
by some alleged vendees. For these and other 
reasons some corrections in the figures which 
follow may become necessary; but they are 
substantially correct as they stand in the various 
documents, and as they were dealt with at the 
hearing, and certainly sufficiently accurate for 
the purpose of determining all questions relating 
to the rights of the Crown to condemnation or of 
the various claimants to relief.

[The learned President then proceeded to 
analyse the claims put forward by the American 
consignors and the alleged Scandinavian pur
chasers. He afterwards dealt with each of the 
claims in detail, setting out with great minuteness 
the course of trading before the war and after the 
outbreak of hostilities, the nature and the volume 
of the transactions in every instance, and stating 
the conclusion at which ho had arrived upon^the 
evidence adduced as to whether the various 
cargoes were really intended  ̂for an enemy 
destination or whether their bond fide  destination 
was Denmark, it  being the intention of the 
purchasers to incorporate the goods on their 
arrival at Copenhagen into the common stock of 
the country. In  the course of his consideration 
of the claim of one of the American shippers, his 
Lordship made the following remarks upon the 
nature of some of the evidence adduced :]

I  have now stated the separate facts affecting 
the cases of the American shippers, and, before 
proceeding to the cases of the alleged 
Scandinavian purchasers, I  will refer shortly to 
what I  called the “ Ascher” correspondence, 
which will be found in Exhibit J.P.M. 10 to the 
affidavit of the Procurator-General. This was a 
series of intercepted letters written from Hamburg 
by Ascher and Co. to the last-named ^claimants, 
Cudahy and Co., some before the seizures and 
others afterwards. I  read them for general 
information as to the circumstances in which it 
was known that the trade in conditional con
traband was carried on; and I  find in them 
cogent corroboration of many facts and inferences 
which are, I  think, already sufficiently established 
without them. They sound almost like a talk 
between merchants “ on ’Change ” relating to a 
trade rendered'interesting through the commercial 
risks which its manipulation involved. I f  the 
correspondence could have been completed by the 
inclusion of the letters from America in reply, it
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would have been still more elucidating. The 
letters show an intimate knowledge of what was 
being done by the various shippers in reference 
to consignments of foodstuffs to Copenhagen, 
with the diffculty of exportation from Denmark 
to Germany, and with the probable fate of some 
of the cargoes now before the court.

I t  was objected that they could not be evidence 
against any persons other then Ascher and Co. 
and Cudahy and Co., and that they ought not to 
be read in any of the other cases. I f  they stood 
alone I  should not act upon them as affecting 
those cases. But it must be remembered that 
Prize Courts are not governed or limited by the 
strict rules of evidence which bind, and sometimes 
unduly fetter, our municipal courts. Such strict 
evidence would often be very difficult to obtain ; 
and to require it in many cases would be to defeat 
the legitimate rights of belligerents. Prize Courts 
have always deemed it right to rely upon v,■til- 
known facts which have come to light in other 
cases, or as matters of public reputation. In  the 
case of The Rosalie and Betty  (2 Ch. Bob. 343) 
Lord Stowell discussed the subject generally and 
said : “ In  considering this case, I  am told that I  
am to set off without any prejudice against the 
parties from anything that may have appeared in 
former cases; that I  am not to consider former 
circumstances, but to suppose every case a true 
one till the fraud is actually apparent. This is 
undoubtedly the duty, in a general Bense, of all 
who are in a j udicial situation, but at the same 
time they are not to shut their eyes to what is 
generally passing in the world.” Then he refers 
to well-known facts and expedients relating to 
illegal trades and fraudulent practices during 
war, and adds: “ Not to know these facts as 
matters of frequent and not unfamiliar occurrence 
would be not to know the general nature of the 
subject upon which the court is to decide; not to 
consider them at all would not be to do justice.”

I  will pause only to give one illustration from 
the American authorities. In  the judgment in 
The Stephen H a rt (Blatch. Prize Gases, 387, at 
p. 403) the court read from a statement made by 
the Solicitor-General (Sir Roundell Palmer) in 
the House of Commons, relating to the contraband 
trade between England and America by way of 
Nassau, the following passage:—

“ The then Solicitor-General of England (Sir 
Boundell Palmer) Btated in the House of 
Commons on the 29th June last, referring to the 
case of the D olph in  and the Pearl, decided by the 
District Court for tho southern division of 
Florida . . . that it  was well known to every
body that there was a large contraband trade 
between England and America by way of Nassau ; 
that it  was absurd to pretend to shut their eyes 
to i t ; and that the trade with Nassau and 
Matamoras had become what it  was in con
sequence of the war.” And the learned judge in 
another passage, at p. 404, said: “ The cases of 
the Stephen H a rt, the Springbok, the Peterhoff, 
and the Gertrude illustrate a course of trade 
which has sprung up during the prosent war, and 
of which this court will take judicial cognisance, 
as it appears from its own records and those of 
other courts of the United States as well as from 
public reputation.”

The Ascher letters having been written, as it 
appears to me, of the big shipping companies 
about and with intimate knowledge of this

trading, and being obviously genuine, and, indeed, 
never intended to see the light in this court, I  
consider that on general principles the court was 
entitled to read them, and so to inform itself as 
to this trade generally, without, of course, 
allowing any statements in them to affect any 
claimant injuriously, especially if there was no 
opportunity for him to deal with them. I t  is 
right to add that if I  had not been made 
acquainted with their contents my decision in 
every case would have been the same. But they 
do give a sense of mental satisfaction in regard 
to inferences which have been drawn. [A t the 
conclusion of the investigation of the various 
claims, his Lordship proceeded:]

The details of all the claims have now been set 
out. W ith  regard to the general character of 
the cargoes, evidence was given by persons of 
experience that all the foodstuffs were suitable 
for the use of troops in the field; that some—e g , 
the smoked meat or smoked bacon—were similar 
in kind, wrapping, and packing to what was 
supplied in large quantities to the British troops, 
and were not ordinarily supplied for civilian use; 
that others—e g., canned or boiled beef in tins— 
were of the same brand and class as had been 
offered by Armour and Co. for the use of the 
British forces in the field; and that the packages 
sent by these ships could only have been made up 
for the use of troops in the field. As against this, 
there was evidence that goods of the same class had 
been ordinarily supplied to and for civilians. As 
to the lard, proof was given that glycerine (which 
is in great demand for the manufacture of nitro
glycerine for high explosives) is readily obtainable 
from lard. Although this use is possible, there was 
no evidence before me that any lard had been so 
used iniGermany; and I  am of opinion that the lard 
comprised ought to be treated upon the footing of 
foodstuffs only. I t  is largely used in German 
army rations. As to the fat-backs, of which large 
quantities were shipped, there was also proof that 
they could be used for the production of gly
cerine. Mr. Perkin in his affidavit in answer to 
that of Mr. George Stubbs, of the British Govern
ment laboratory (which dealt with lard and fat- 
backs as materials out of which glycerine was 
producible), confines his observations to lard and 
passes by entirely what had been deposed as to 
fat-backs. In  fact, no evidence as against that of 
Mr. Stubbs was offered for the shippers of fat- 
backs. Mr. Nuttall, a deponent for one of them 
(Sulzberger and Sons Company), says the fat- 
backs shipped by them were not in a condition 
which was suitable for eating. But he may have 
meant only that they required further treatment 
before they became edible. There was no market 
for these fat-backs in Denmark. The Procurator- 
General deposed, as a result of inquiries, that the 
Germans were very anxious to obtain fat-backs 
merely for the glycerine they contain. In  these 
circumstances it is not by any means clear that 
fat-backs should be regarded merely as foodstuffs 
in these cases, and, in the absence of evidence to 
the contrary, it is fair to treat them as materials 
which might either be required as food or for the 
production of glycerine.

The convenience of Copenhagen for transport
ing goods to Germany need hardly be mentioned. 
I t  was in evidence that the chief trade between 
Copenhagen and Germany since the war has been 
through Liibeck, Stettin, and Hamburg. The
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sea-borne trade of Lübeck increased vary largely 
after the declaration of war. I t  was also in evi
dence that Lübeck was a German naval base. 
Stettin is a garrison town, and is the headquarters 
of a German army corps. I t  has also shipbuilding 
yards, where warships are constructed and 
repaired. I t  is Berlin’s nearest seaport. I t  will 
be remembered that one of the big shipping com
panies asked a Danish firm to become nominal 
consignees for goods destined for Stettin. Ham
burg and Altona had ceased to be the commercial 
ports dealing with commerce coming through the 
North Sea. They were the headquarters of 
various German regiments. Copenhagen is also 
a convenient port for communication with the 
German naval arsenal and fortress of Kiel and 
its canal, and for all places reached through the 
oanal. These ports may properly be regarded, in 
my opinion, as bases of supply for the enemy, 
and the cargoes destined for them might upon 
that short ground be condemned as prize. Bot I  
prefer, especially as no particular cargo can 
definitely be said to have been sent to a particular 
port, to deal with the cases on broader grounds.

Before stating the inferences and conclusions 
of fact, it  will be convenient to investigate and to 
ascertain the legal principles, which are to be 
applied according to international law, in view of 
the state of things as they were in the year 1914. 
While the guiding principles of the law must be 
followed, it  is a truism to say that international 
law, in order to be adequate, as well as just, must 
have regard to the circumstances of the times, 
including the circumstances arising out of the 
particular situation of the war, or the condition 
of the parties engaged in it :  (see The Jonge 
Margaretha, Roscoe’s English Prize Gases, vol. 1, 
100; 1 Ch. Rob. 189; and Chancellor Kent’s 
Commentaries, p. 139).

Two important doctrines familiar to inter
national law come prominently forward for con
sideration ; the one is embodied in the rule as to 
“ continuous voyage ” or “ continuous transporta
tion ” ; the other relates to the ultimate hostile 
destination of conditional and absolute contraband 
respectively.

The doctrine of “ continuous voyage ” was first 
applied by the English Prize Courts to unlawful 
trading. There is no reported case in our courts 
where the doctrine is applied in terms to the 
carriage of contraband. But it was so applied 
and extended by the United States Courts against 
this country in the time of the American Civil 
War, and its application was acceded to by the 
British Government of the day, and was, more
over, acted upon by the International Commission 
which sat under the treaty between this country 
and made at Washington on the 8th May 1871, 
when the commission, composed of an Italian, an 
American, and a British delegate, unanimously 
disallowed the claims in The Peterhoff (5 Wall. 
28), which was the leading case upon the subject 
of continuous transportation in relation to 
contraband goods. The other well-known 
American cases, The Stephen H a r t  (Blatch. 
Prize Cases, 387), The Berm uda  (3 Wall. 514), 
and The Springbok (5 Wall. 1), considered and 
applied the doctrine in relation to attempted 
breaches of blockade.

The doctrine was asserted by Lord Salisbury at 
the time of the South African War with reference 
to German vessels carrying goods to Delagoa

Bay, and, as he was dealing with Germany, he 
fortified himself by referring to the view of 
Bluntschli as the true view, as follows: “ I f  the 
ships or goods are sent to the destination of a 
neutral port only the better to come to the aid of 
the enemy, there will be contraband of war, and 
confiscation will be' justified ” : (Droit Inter
national Codifie, par. 813).

I t  is essential to appreciate that the founda- 
tion of the law of contraband, and the reason for 
the doctrine of continuous voyage which has 
been grafted into it, is the right of a belligerent 
to prevent certain goods from reaching the 
country of the enemy for his military use. 
Neutral traders, in their own interest, set limits 
to the exercise of this right as far as they can. 
These conflicting interests of neutrals and belli
gerents are the causes of the contests which have 
taken place upon the subject of contraband and 
continuous voyages.

A  compromise was attempted by the London 
Conference in the unratified Declaration of 
London. The doctrine of continuous voyage or 
continuous transportation was conceded to the 
fu ll by the conference in the case of absolute 
contraband, and it was expressly declared that 
“ it is immaterial whether the carriage of the 
goods is direot or entails transhipment, or a sub
sequent transport by land ” : (art. 30). As to 
conditional contraband, the attempted com
promise was that the doctrine was excluded in 
the case of conditional contraband, except where 
the enemy country had no seaboard: (art. 36). 
As is usual in compromises, there seems to be an 
absenoe of logical reason for the exclusion. I f  it 
is right that a belligerent should be permitted to 
capture absolute contraband proceeding by various 
voyages, or transport with an ultimate destination 
for the enemy territory, why should he not be 
allowed to capture goods which, though not abso
lutely contraband, become contraband by reason 
of a further destination to the enemy Government 
or its armed forces ? And with the facilities of 
transportation by sea and by land which now 
exist, the right of a belligerent to capture con
ditional contraband would be of a very shadowy 
value if a mere consignment to a neutral port was 
sufficient to protect the goods. I t  appears also 
to be obvious that in these days of easy transit, 
if the doctrine of continuous voyage or continuous 
transportation is to hold at all, it must cover not 
only voyageB from port to port at sea., but also 
transport by land until the real, as distinguished 
from the merely ostensible, destination of the 
goods is reached.

In  connection with this subject, note may be 
taken of the communication of the 20th Jan. 1915 
from Mr. Bryan, as Secretary of State for the 
United States Government, to Mr. Stone, of the 
Foreign Relations Committee of the Senate. I t  
is, indeed, a State document. In  it the Secretary 
of State, dealing with absolute and conditional 
contraband, puts on record the following as the 
views of the United States Government

“ The rights and interests of belligerents and 
neutrals are opposed in respect of contraband 
articles and trade. . . . The record of the
United States in the past is not free from 
criticism. When neutral, this Government has 
stood for a restricted list of absolute and con
ditional contraband. As a belligerent we have 
contended for a liberal list, according to our con-
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ception of the necessities of the case. The 
United States has made earnest representations 
to Great Britain in regard to the seizure and 
detention of all American ships or cargoes bona 
fide destined to neutral ports. . . .  I t  will be 
recalled, however, that American courts have 
established various rules bearing on these 
matters. The rule of ‘ continuous voyage ’ has 
been not only asserted by American tribunals, 
but extended by them. They have exercised the 
right to determine from the circumstances 
whether the ostensible was the real destination. 
They have held that the shipment of articles of 
contraband to a neutral port ‘ to order,’ from 
which, as a matter of fact, cargoes had been 
transhipped to the enemy, is corroborative evi
dence that the cargo is really destined to the 
enemy instead of to the neutral port of delivery. 
I t  is thus seen that some of the doctrines which 
appear to bear harshly upon neutrals at the 
present time are analogous to or outgrowths from 
policies adopted by the United States when it was 
a belligerent. The Government therefore cannot 
consistently protest against the application of 
rules which it has followed in the past, unless 
they have not been practised as heretofore. . . . 
The fact that the commerce of the United States 
is interrupted by Great Britain is consequent 
upon the superiority of her navy on the high 
seas. History shows that Whenever a country 
has possessed the superiority our trade has been 
interrupted, and that few articles essential to the 
prosecution of the war have been allowed to reach 
its enemy from this country.”

I t  is not necessary to dilate further upon the 
history of the doctrine in question. 1 have no 
hesitation in pronouncing that, in my view, the 
doctrine of continuous voyage or transportation, 
both in relation to carriage of contraband, absolute 
and conditional, by sea and over land, had become 
part of the law of nations at the commencement 
of the present war, in accordance with the 
principles of recognised legal decisions, and with 
the view of the great body of modern jurists, and 
also with the practice of nations in recent mari
time warfare.

The result is that the court is not restricted in 
its vision to the primary consignment of the 
goods in these cases to the neutral port of Copen
hagen, but is entitled and is bound to take a 
more extended outlook, in order to ascertain 
whether this neutral destination was merely 
ostensible, and, if so, what the real ultimate 
destination was. As to the real destination of a 
cargo, one of the chief tests is whether it  is con
signed to the neutral port to be there delivered 
for the purpose of being incorporated into the 
common stock of the country. This test was 
applied over a century ago by Sir William Grant in 
the Court of Appeal in Prize Cases, in the case 
of The W illiam . (Roscoe, vol. 1, 505 ; 5 Ch. Rob. 
385). I t  was adopted by the United States 
Supreme Court in their unanimous judgment in 
The Berm uda  (ub i sup.), where Chase, C.J., in 
delivering judgment, at p. 551, said: “ Neutrals 
may convey in neutral ships from one neutral port 
to another any goods, whether contraband of war 
or not, if intended for aotual delivery at the port 
of destination, and to become part of the common 
stock of the country, or of the port.”

Another circumstance which has been regarded 
as important in determining the question of real

or ostensible destination at the neutral port is the 
consignment “ to order or assigns ” without 
naming any consignee. In  the celebrated case of 
The Springbok (ub i sup.) the Supreme Court of 
the United States acted upon inferences as to 
destination (in the case of blockade) on this very 
ground. The part of the judgment dealing with 
the matter is as follows : “ That some other 
destination than Nassau was intended may be 
inferred from the fact that the consignment, 
shown by the bills of lading and the manifest, was 
to order or assign. Under the circumstances of 
this trade, such a consignment must be taken as 
a negation that any Buch sale was intended to be 
made there; for, had such sale been intended, it 
is most likely that the goods would have been 
consigned for that purpose to some established 
house named in the bills of lading.” The same 
circumstance was also similarly dealt with in The 
Berm uda  (ub i sup.) and in The Peterhoff (ubi 
sup.).

I  am not unmindful of the argument that con
signment “ to order ” is common in these days. 
But a similar argument was used in the Springbok 
case (ubi sup.), supported by the testimony of some 
of the principal brokers in London to the effect 
that a consignment “ to order or assigns ” was the 
usual and regular form of consignment to an 
agent for sale at such a port as Nassau. The 
British Government was petitioned to intervene 
on behalf of the shippers ; but upon this point the 
British Foreign Office said that “ no doubt the 
form was usual in time of peace, but that a 
practice which might be perfectly regular 
in time of peace under the municipal regu
lations of a particular State would not always 
satisfy the law of nations in time of war, 
more particularly when the voyage might expose 
the ship to the visit of belligerent cruiserB,” 
and added that “ having regard to the very 
doubtful character of all trade ostensibly carried 
on at Nassau during the war in the United States, 
and to many other circumstances of suspicion 
before the court, Her Majesty's Government are 
not disposed to consider the argument of thecourt 
upon this point as otherwise than tenable.”

The argument still remains good that if 
shippers, after the outbreak of war, consign goods 
of the nature of contraband to their own order, 
without naming a consignee, it may be a circum
stance of suspicion in considering the question 
whether the goods were really intended for the 
neutral destination, and to become part of the 
common stock of the neutral country, or whether 
they had another ultimate destination. Of course, 
it  is not conclusive. The suspicion arising from 
this form of consignment during war might be 
dispelled by evidence produced by the shippers. 
I t  may be here observed that some point was 
made that in many of the consignments the bills 
of lading were not made out “ to order” sim plic ite r, 
but to branches or agents of the shippers. That 
circumstance does not, in my opinion, make any 
material difference. Other matters relating to 
destination will be discussed under the second 
branch of the case—namely, whether the goods 
were destined for Government or military use.

Wherever destination comes in question, cer
tainty as to it is seldom possible, in such cases as 
these ; “ highly probable destination ” is enough 

i n the absence of satisfactory evidence for the 
shippers : (see per Lord Stowell in The Jonge
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M argaretha, ub i sup.). Upon this branch of the 
case, for reasons which have been given when 
dealing with the consignments generally, and 
when stating the circumstances with respect to 
each claim, I  have no hesitation in stating my 
conclusion that the cargoes (other than the small 
portions acquired by persons in Scandinavia 
whose claim are allowed) were not destined for 
consumption or use in Denmark, nor intended to 
be incorporated into the general stock of that 
country by sale or otherwise; that Copenhagen 
was not the real bond fide  destination, but that 
the cargoes were on their way, at the time of 
capture, to German territory as their actual and 
real ultimate destination.

The second branch of the case raises the question 
whether the goods which I' have decided were on 
their way to German territory were destined 
further for the use of the German Government or 
departments or for military use by the troops, 
or other persons actually engaged in warlike 
operations, or should be presumed to be so destined 
in the circumstances.
. As a preliminary, it becomes necessary to con

sider the two Orders in Council of the 20th Aug. 
and the 29 th Oct. 1914. I t  was contended on 
behalf of the claimants that before the seizure of 
the cargoes on the first three vessels, and while 
they were still on their respective voyages, the 
Order in Council of the 20th Aug. (even if it  was 
binding on the court) had been rendered inopera
tive by the repeal contained in the order of the 
29th Oct. I t  was further contended that the two 
Orders in Council purporting to give effect with 
certain additions and modifications to the un
ratified Declaration of London had no binding 
effect upon this court, and ought to be dis
regarded.

As to the first of these two contentions, no doubt 
if  the first order had affected the substantive rights 
of the neutral—e.g., if  it  had declared an article 
as absolute contraband which by the repealing 
order had been removed from the list of con
traband before capture—it could not be said that 
the order had remained operative so as to justify 
the seizure of the article. But in reality the only 
change material to these cases which the order 
purported to_ make was in the nature of an altera
tion of practice as to evidence—namely, by adding 
certain presumptions to those contained in art. 34 
of the Declaration of London; and all these pre
sumptions, whether set up in the interest of the 
captor or against him, are rebuttable: (see 
Ja. Renault’s Report on the Declaration), The 
order had proclaimed to the neutral owners of the 
cargoes before the voyages commenced how in 
practice, as matter of evidence and proof, 
cargoes seized would be dealt with, and it  might 
airly be argued that they could not complain if 

their cases were treated in accordance with the 
order. But it  is not necessary for me to pro
nounce any decision upon the point. I  will for 
;~e purpose of this case assume that the order of 
the 20th Aug. had ceased to have any effect upon 
the promulgation of the subsequent order. The 
result is that cases relating to the A lfre d  Nobel, 
"J ornsljerne B jornson, and the F rid la n d  must be 
decided in accordance with the rules of inter
national law. But the order of the 29th Oct. 
aPplies to all the cargoes on the K im .
i .  As t o  the contention that the order is not 

»nding on this court, I  expressed my views on
V ol. X I I I . ,  N. S.

the general question of the binding character of 
Orders in Council upon the Prize Court in the 
the case of The Zamora (13 Asp. Mar. Law Gas. 
144; 113 L. T. Rep. 649). I  do not wish to 
detract anything from what I  then said, nor do I  
deem it necessary at present to add anything 
as to the general principles. But as to this 
order, so far as it  affects questions arising in 
these proceedings, it  is right to point out that no 
provision in it  can possibly be said to be in 
violation of any rule or principle of international 
law. I t  is true that in a matter of real substance 
it  alters the proposed compromise incorporated 
in art. 35 of the Declaration of London, whereby 
if the Declaration had been ratified, the doctrine 
of continuous voyage would have been excluded 
for conditional contraband. The provision in 
art. 35 was described by Sir Robert Finlay as “ an 
innovation in international law as hitherto recog
nised in the United States, and by Great Britain 
and other States, introducing an innovation of 
the first importance by excluding the doctrine of 
continuous voyage in the case of conditional con
traband.” What the Order in Council did, 
therefore, was to prevent the innovation. In  this 
regard, it  therefore proceeded not in violation of, 
but upon the basis of the existing international 
law upon the subject. I t  may be well to note, 
and to record, that at the London Conference 
which produced the Declaration all the allied 
Powers engaged in this war, and also the United 
States, had been in favour of continuing to apply 
the doctrine of continuous voyage, or continuous 
transportation, to conditional as well as to abso
lute contraband—a doctrine which, as we have 
seen, was nurtured and specially favoured by 
the courts of the United States. As to the 
modifications regarding presumptions and onus 
of proof—as, for instance, where goods are con
signed “ to order ” without naming a consignee— 
these are matters really affecting rules of evidence 
and methods of proof in thiB court, and I  
fail to see how it is possible to contend that 
they are violations of any rule of international 
law.

The effect of the Order in Council is that, in 
addition to the presumptions laid down in art. 34 
of the Declaration of London, a presumption of 
enemy destination as defined by art. 33 shall be 
presumed to exist if  the goods are consigned to 
or for an agent of the enemy State, or to a person 
in the enemy territory, or if they are consigned 
“ to order,” or if  the ship’s papers do not show 
who the consignee is; but in the latter cases the 
owners may, if  they are able, prove that the 
destination is innocent.

A ll the goods claimed by the shippers in the 
K im  were con sipped to their own order or to 
the order of their agents (which is the same 
thing) and not to any independent consignee; 
and they have all entirely failed to discharge the 
onus which lies upon them to prove that their 
destination was innocent. There was some sug
gestion that liability to capture in the Declaration 
of London and Order in Council did not mean 
liability to confiscation or condemnation. On 
reference to the various provisions as to absolute 
and conditional contraband, it  is clear that it  is 
used in that sense. I  am of opinion that under 
the Order in Council the goods claimed by all 
the shippers on the K im  were confiscable as 
lawful prize.

2 B
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I  now proceed to consider the confiscability 
of the cargoes on all the four vessels apart 
entirely from the operation of the Order in 
Council upon the K im  cargoes. Having decided 
that the cargoes, though ostensibly destined for 
Copenhagen, were in reality destined for Germany, 
the question remains whether their real ultimate 
destination was for the use of the German 
Government or its naval or military forces. 
I f  the goods were destined for Germany, what 
are the facts and the law bearing upon the ques
tion whether they had the further hostile destina
tion for the German Government for military 
use? In  the first place, as has already been 
pointed out, they were goods adapted for such 
use, and, further, in part adapted for immediate 
warlike purposes in the sense that some of them 
could be employed for the production of explo
sives. They were destined, too, for some of the 
nearest German ports, like Hamburg, Liibeck, 
and Stettin, where some of the German forces 
were quartered, and whose connection with the 
operations of war has been stated. I t  is by no 
means necessary that the court should be able to 
fix the exact port: (see The D olph in, 7 Fed. Cas. 868; 
The Pearl, 19 Fed. Cas. 54 ; 5 Wall. 574; and The 
Peterhoff, ub i sup.). Regard must also be had to 
the Btate of things in Germany during this wa,r 
in relation to the military forces and to the civil 
population, and to the method, described in 
evidence, which was adopted by the Government 
in order to procure supplies for the forces.

The general situation was described by the 
British Foreign Secretary in his Note to the 
American Government on the 10th Feb. 1915 as 
follows :—

“ The reason for drawing'a distinction between 
foodstuffs intended for the civil population and 
those for the armed forces or enemy Government 
disappears when the distinction between the civil 
population and the armed forces itself disappears. 
In  any country in which there exists such a 
tremendous organisation for war as now obtains 
in Germany, there is no clear division between 
those whom the Government is responsible for 
feeding and those whom it is not. Experience 
shows that the power to requisition will bo used 
to the fullest extent in order to make sure that 
the wants of the military ar6 supplied, and, how
ever much goods may be imported for civil use, 
it  is by the military that they will be consumed if 
military exigencies require it, especially now that 
the German Government have taken control of 
all the foodstuffs in the country. . . .  In  the 
peculiar circumstances of the present struggle, 
where the forces of the enemy comprise so large 
a proportion of the population, and where there 
is so little evidence of shipments on private as 
distinguished from Government account, it  is 
most reasonable that the burden of proof should 
rest upon claimants.”

I t  was given in evidence that about 10,000,000 
of men were either serving in the German army 
or dependent upon or under the control of the 
military authorities of the German Government 
out of a population of between 65,000,000 and 
70,000,000 of men, women, and children. Of the 
food required for the population it  would not be 
extravagant to estimate that at least one-fourth 
would be consumed by these 10,000,000 adults. 
Apart altogether from the special adaptability of 
these cargoes for the armed forces, and the highly

probable inference that they were destined for the 
forces—even assuming that they were indiscrimi
nately distributed between the military and 
civilian population—a very large proportion would 
necessarily be used by the military forces.

So much as to the probable ultimate destina
tion in fact of the cargoes. Now as to the 
question of the proof of intention on the part of 
the shippers of the cargoes. I t  was argued that 
the Crown as captors ought to show that there 
was an original intention by the shippers to 
supply the goods to the enemy Government or 
the armed forces at the inception of the voyage 
as one complete commercial transaction evidenced 
by a contract of sale or something equivalent to 
it. I t  is obvious from a consideration of the 
whole scheme of conduct of the shippers that if 
they had expressly arranged to consign the 
cargoes to the German Government for the armed 
forces this would have been done in such a way as 
to make it as difficult as possible for belligerents 
to detect it. I f  the captors had to prove such an 
arrangement affirmatively and absolutely in order 
to justify capture and condemnation, the rights 
of belligerents to stop articles of conditional con
traband from reaching the hostile destination 
would become nugatory. I t  is not a crime to 
dispatch contraband to belligerents. I t  can be 
quite legitimately sent, subject to the risk of 
capture. But the argument proceeded as if it 
was essential for the captors to prove the inten
tion as strictly as would be necessary in a criminal 
tr ia l; and as if all the shippers need do was to 
be silent, to offer no explanation, and to adopt 
the attitude towards the Grown, “ Prove our 
hostile intention if you can.”

In  the first place, it  may be observed that it  is 
not necessary that an intention at the commence
ment of the voyage should be established by the 
captors either absolutely or by inference. In  The 
Berm uda (ub i sup.) the Chief Justice of the 
Supreme Court of the United States, in referring 
to the decision of Sir William Grant in The 
W illia m  (ub i sup.), said : “ I f  there be an inten
tion, either formed at the time of the original 
shipment or afterwards, to send the goods forward 
to an unlawful destination, the continuity of the 
voyage will not be broken, as to the cargo, by 
any transactions at the intermediate port.” I t  is, 
no doubt, incumbent upon the captors, in the first 
instance, to prove facts from which a reasonable 
inference of hostile destination can be drawn, 
subject to rebuttal by the claimants. Lord Gran
ville, as Foreign Secretary, in 1885, in a note to M. 
Waddington (the French Ambassador), which had 
reference to the question of rice being declared 
contraband by the French Government in relation 
to China, said: “ There must be circumstances 
relative to any particular cargo, or its destination, 
to displace the presumption that articles of food 
are intended for th6 ordinary use of life, and to 
show p r im d  facie , at all events, that they are 
destined for military use, before they could be 
treated as contraband.” And Lord Lansdowne, 
as Foreign Secretary, in 1904, in a note to the 
British Ambassador at St. Petersburg, stated the 
British view thus: “ The true test appears to be 
whether there are circumstances relating to any 
particular cargo to show that it  is destined i ° r 
military or naval use.” These statements, so 
qualified, it  will be noted, were made when this 
country was making representations against
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the action of foreign Governments concerning 
conditional contraband. So far as it  is 
necessary to establish intention on the part 
of the shippers, it  appears to me to be 
beyond question that it  can be shown by 
inferences from surrounding circumstances 
relating to the shipment of and dealings with the 
goods. Cargoes are inanimate things, and they 
must be sent on their way to persons. I f  that is 
all that was meant by counsel for the claimants 
when they argued that “ intention” must be proved, 
their contention may be conceded. But it  need 
not be an “ intention ” proved strictly to have 
existed at the beginning of the voyage, or as an 
obligation under a definite commercial bargain. 
I f  at the time of the seizure the goods were in 
fact on their way to the enemy Government or its 
forces as their real ultimate destination by the 
action of the shippers, whenever their project was 
conceived, or however it  was to be carried out; 
if, in truth, it is reasonably certain that the 
shippers must have known that that was the real 
destination of the goods (apart, of course, from 
any genuine sale to be made at some intermediate 
plaoe), the belligerent had a right to stop the goods 
on their way and to seize them as confiscable 
goods.

In  the circumstances of these cases, especially 
in view of the opportunity given to the claimants, 
who possessed the best and fullest knowledge of 
the facts, to answer the charges made against 
them, any fair tribunal like a jury or an arbitrator, 
whose duty it  was to judge facts, not only might, 
but almost certainly would, come to the conclusion 
that at the time of the seizure the goods, which 
remained the property of the shippers, were, if not 
as to the whole, at any rate as to a substantial 
proportion of them, at the time of seizure on their 
way to the enemy for his hostile uses. The facts 
in these cases, in my opinion, more than amply 
satisfy the “ highly probable destination ” spoken 
of by Lord Stowell.

Before I  conclude I  will make reference to an 
opinion expressed towards the end of last year by 
s. body of men eminent as students and expositors 
of international law in America, in the Editorial 
Comment in the American Journal of Inter
national Law, to which my attention was called 
by the law offioers. Amongst them I  need only 
name Mr. Chandler Anderson, Mr. Robert Lansing, 
Mr. John Bassett Moore, M r. Theodore Woolsey, 
and Mr. James Brown Scott. I t  is as follows:

In  a war in which the nation is in arms, where 
overy able-bodied man is under arms and is per
forming military duty, and where the non-com
batant population is organised so as to support 
fue _ soldiers in the field, it seems likely that 
belligerents will be inclined to consider destina
ron to the enemy country as sufficient, even if the 
Government of the enemy possesses and exercises 
the right of confiscating or appropriating to naval 
or fnilitary uses the property of its citizens or 
subjects of service to the armies in the field.”

cite this, not, of course, as having any autho- 
. *7» but as showing how these eminent American 
Jurists acknowledge that international law must 
nave regard to the actual circumstances of the 
>uies. I  have not in this judgment followed the 

course thus indicated by them as a likely and 
easonable one in the present state of affairs. I  
uve preferred to proceed on the lines of the old 

recognised authorities.

I  wish also to note the opinion recently ex
pressed by the Hamburg Prize Court in the case 
of the M a ria , decided in April 1915, where goods 
consigned from the United States to Irish ports 
were laden upon a neutral (Dutch) vessel. I  refer 
to it, not because I  look upon it as profitable or 
helpful (on the contrary, I  agree with Sir Robert 
Finlay that it  should rather be regarded as “ a 
shocking example ”), but because it is not un
interesting as an example of the ease with which 
a Prize Court in Germany “ hacks its way 
through ” bond fide  commercial transactions when 
dealing with foodstuffs carried by neutral vessels. 
I t  is to be remembered, too, that the Hamburg 
Prize Court was dealing with wheat which was 
shipped from America before the outbreak of war, 
and which had also before the war been sold in 
the ordinary course of business to well-known 
British merchants, Messrs. R . and H . Hall 
Limited. This is what the Hamburg court said :

“ There is no means of ascertaining with the 
least certainty what use the wheat would have 
been put to on the arrival of the vessel in Belfast, 
and whether the British Government would not 
have come upon the scene as purchaser even at a 
very high price, and in this connection it must 
also be borne in mind that the bills of lading 
were made out ‘ to order,’ which greatly 
facilitated the free disposal of the cargo. That 
at the time of the conclusion of the contract con
cerning the acquisition of the wheat on the part 
qf R. and H . Hall Limited the possibility of 
using the same for war purposes had, perhaps, 
not been contemplated does not affect the ques
tion what actual use would have been made of 
the cargo of wheat after the outbreak of war in 
August 1914”

For the many reasons which I  have given in the 
course of this judgment, and which do not 
require recapitulation, or even summary, I  have 
come to the clear conclusion from the facts 
proved, and the reasonable and, indeed, irresistible 
inferences from them, that the cargoes claimed 
by the shippers as belonging to them at the time 
of seizure were not on their way to Denmark to 
be incorporated into the common stock of that 
country by consumption or bond fide  sale, or 
otherwise; but, on the contrary, that they were 
on their way not only to German territory, but 
also to the German Government and their 
forces for naval and military use as their real 
ultimate destination. To hold the contrary 
would be to allow one’s eyes to be filled by the 
dust of theories and technicalities and to be 
blinded to the realities of the case. Even if this 
conclusion were only accurate as to a substantial 
proportion of the goods, the whole would be 
affected because “ Contraband articles are said 
to be of an infectious nature, and they con
taminate the whole cargo belonging to the 
same owners. The innocence of any particular 
article is not usually admitted to exempt it from 
the general confiscation” : (Kent’s Commentaries, 
12th edit., p. 142). The cases of The Springbok 
{ub i sup.) and The Peterhoff (ub i sup.) are to the 
same effect, as is also art. 42 of the Declaration 
of London, upon which M. Renault’s Report is 
as follows: “ The owner of the contraband is 
punished in the first place by the condemnation 
of his contraband property, and in the second by 
that of the goods, even if innocent, which he 
may possess on board the same vessel.”
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I t  only remains, in order to conclude these long 
and troublesome cases, to state the results as 
applied to each of the claims.

[The learned President then condemned or 
released the various cargoes aooording to his 
findings that they were or were not intended for 
an enemy destination.]

Solicitor for the Crown, Treasury S o lic ito r. 
Other solicitors for the various parties con

cerned : W. A. Crum p  and S on ; B ottere ll and 
Roche; Rawle, Johnstone, and Co.; P ritcha rd^and 
Sons, for Alsop, Stevens, Crooks, and Co., Liver
pool, and for Batesons, W arr, and W imshurst, 
Liverpool; W indybank, Samuell, and Lawrence, 
for L u ya  and W illiam s, Liverpool; Parker, 
Garrett, and C o.; Crosley and B u rn ; and Thomas 
Cooper and Co.

$ou& of ILorUs.

June 29, J u ly  1 and Oct. 18, 1915.
(Before the L o rd  Ch a n c e l l o r  (Lord Buck- 

master), Lord D u n e d in , Lord A t k in s o n , 
Lord Sh a w , Lord P a r m o o r , and Lord 
W r e n b u r y .)

St e a m s h ip  B e e c h g r o v e  Co m p a n y  L im it e d  v .  

A k t ib s b l s k a b e t  F jo r d  of  K r is t ia n a . (a)
on  a p p e a l  f r o m  t h e  f ir s t  d iv is io n  of  t h e

C O U RT OF SESSIO N IN  S C O TLA N D .

Collision —  Defence o f compulsory pilotage  —  
Collis ion w ithou t compulsory pilotage area, but 
where p ilo t was necessarily on boardr— M erchant 
Shipp ing A ct 1894 (57 &  58 Viet, c. 60), s. 633.

The appellants, the owners o f the steamship B., 
brought an action o f damages against the respon
dents, the owners o f the steamship F .. in  respect 
o f a collis ion which occurred near Princes P ie r, 
Greenock. Among other defences, the respondents 
set up the defence o f compulsory pilotage under 
the M erchant Shipp ing A ct 1894, *. 633, which  
provides tha t a shipowner sha ll not be answer- 
able “  fo r  any loss or damage caused by the 
defau lt or incapacity o f any qualified p ilo t 
acting in  charge o f tha t ship w ith in  any d is tr ic t 
where the employment o f a qualified p ilo t  is 
compulsory by law ."

A t the tim e o f the collis ion the r iv e r p ilo t, although 
he had not reached the official “ r iv e r Clyde,”  was 
directing  the navigation o f the F. ‘The appel
lants’ contention was that the pa rt o f the r iv e r at 
which the collision occurred was not a p a rt 
where, by law, the employment o f a licensed p ilo t  
was compulsory.

[rih e  sheriff-substitute held tha t the defetice o f com- 
pu lsory pilotage was not open to the respondents, 
but his decision was reversed by the F irs t  
D iv is ion  by a m a jo rity  (the L o rd  President and 
L o rd  Mackenzie, L o rd  Sherrington dissenting).

Held, tha t upon the true construction o f sect. 633 
o f the A ct o f  1894 the word  “ d is tr ic t ” d id  not 
cover an area outside the lim its  o f the rive r as 
defined by sect. 75 o f the Clyde N aviga tion  Act 
1858, tha t the pilotage outside these lim its  was 
'not rendered compulsory by law  by the operation 
o f the by-law, and tha t there was no legal com
pulsion a t common law so as to prevent the

(a) Reported by W . E. R e id , Esq., Barrieter-at-Law.

re la tion  o f master and servant fro m  being 
established between the master and the p ilo t. 

Decision o f* the F irs t  D iv is ion  o f the Court o f 
Session (reported 52 S. L . R. 244) reversed. 

General Steam Navigation Company v. British 
and Colonial Steam Navigation (3 Asp. M ar. 
L a w  Cas. O. S. 168, 237; 20 L . T. Rep. 581; 
L . Rep. 4 Ex. 238) and  The Charlton (8 Asp. 
M ar. Law . Cas. 29; 73 L . T. Rep. 49) discussed.

A p p e a l  from an interlocutor of the First 
Division of the Court of Session in Scotland, 
reported 52 S. L. T . 244, which reversed an 
interlocutor of the Sheriff-Substitute of Lanark
shire.

The appellants, the owners of the steamship 
Blaenavon, claimed damages from the respon
dents, the owners of the steamship F jo rd , in 
respect of a collision which occurred on the 
2nd July 1914 near Princes’ Pier, Greenock, and 
the question in the appeal was whether at the 
time of the collision the pilot in charge of the 
F jo rd  was so in charge by compulsion of law as 
to relieve the liability for the consequences of the 
collision.

The F jo rd  was inward bound for Glasgow, and 
at the time of the collision waB in charge of a 
pilot who had come on board at Greenock, which 
was the only place at which a river pilot for 
Glasgow could be obtained. The collision 
occurred some four miles below the limits of 
compulsory pilotage as defined by sects. 75 and 13b 
of the Clyde Navigation Consolidation Act 1858.

By sect. 128 of that Act a pilot board was 
erected for licensing pilots for navigating ships

?lying in the river at Firth of Clyde up to the 
sle of Little Cumbrae, which was some twenty 

miles below the western limits of the river, and 
by sect. 139 the board was empowered to make 
by-laws for the navigation of all vessels between 
the western limits of the river and the island of 
Little Cumbrae. Under these by-laws pilots 
were to consist of two classes—river pilots 
between Glasgow and Greenock, and deep sea 
pilots between Greenock and Cumbrae; and by 
by-law 37 the pilot when on board was to have 
sole charge of the vessel.

The appellants contended that so far as com
pulsory pilotage was required by the Cyde 
Navigation Consolidation Act 1858, the respon
dent vessel was not required at the point of 
collision, nor for four miles further on, to have a 
pilot on board.

The respondents contended that they were 
compelled by statute to have a pilot on board 
when crossing the imaginary line which defined 
the western lim it of the Clyde Trust jurisdiction, 
and were therefore compelled to approach that 
line after leaving Greenock with a pilot in charge, 
and the master was bound to allow the pilot to 
carry out the obligation put upon him by the 
by-laws. .

The sheriff-substitute held that the defence oi 
compulsory pilotage was not open to the respon
dents, but his decision was reversed by the First 
Division by a majority, Lord Skerrington dis

of the steamship Blaenavon
senting.

The owners 
appealed.

Hom e, K.O. and James B . Paton  (both of the 
Scottish Bar) for the appellants.

La ing, K .C . and Raeburn for the respondents.
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The House, having taken time for considera
tion, allowed the appeal.

The L o k d  Ch a n c e l l o r  (Lord Buckmaster). 
— On the 2nd Feb. 1914, the steamship Blaenavon 
left the port of Glasgow and sailed down the river 
Clyde on an outward voyage. She reached 
Greenock, which is outside the statutory limits 
of the river, at about 6 p.m. A t the same time 
the steamship F jo rd  was sailing up the Firth of 
Clyde to Glasgow, and a collision occurred 
between the two vessels outside Princes Pier. 
The owners of the Blaenavon blamed the F jo rd  
for the accident, and instituted the proceedings 
out of which this appeal has arisen, for the 
purpose of recovering compensation for the 
damage that they suffered.

The actual question of who was to blame for 
this misadventure is not before your Lordships’ 
House, for, in answer to the condescendence for 
the pursuers, the defenders raised certain pleas 
in law, of which for the present purpose the second 
is alone material. I t  is in the following terms :

(2) The naviga tion  o f defenders’ vessel having been 
in  charge o f a p ilo t whose em ploym ent was com pulsory 
w ith in  a p ilo tage d is tr ic t in  the  sense of the  M erchant 
Shipp ing A c t 1894, the defenders are free fro m  l ia b il i ty  
in  respect o f said co llis ion under seot. 633 o f the  said 
A c t, and should be assoilzied, w ith  expenses.

The record being closed, the partie s were heard 
on the points of law bo raised ; and on the 11th 
July 1914, the sheriff-substitute, by an inter
locutor of that date, repelled the second plea to 
which 1 have referred. On appeal from this 
decision, their Lordships of the First Division 
recalled the interlocutor of the sheriff-substitute 
and remitted the cause to him to allow proof. 
From this interlocutor the present appeal has 
been brought before your Lordships’ House.

There is no point for your Lordships’ decision 
except the bare question of law raised by the 
second plea of the defenders, but this is of some 
difficulty, and in order to make plain the exact 
circumstances under which it has arisen, it  is 
necessary to state at some length the provisions 
of the various Acts of Parliament, the inter-

£ rotation of which is the main subject for your 
lordships’ consideration.
By the Clyde Navigation Act of 1858 pro

visions were established to secure the proper 
navigation of the river and the Firth of Clyde. 
By sect. 75 the limits of the river were defined 
as including the whole channel or waterway of 
the said river down to a straight line drawn from 
the eastern end at Newark Castle, on the south 
shore of the said river, to the mouth of Cardross 
Barn, on the north Bhore. By sect. 128 a pilot 
board was appointed for licensing pilots in both 
the river and the Firth, within a straight line, 
drawn due east and west from the southernmost 
point of the island of Little Cumbrae, this island 
being some twenty miles further down the river 
than the western limits fixed by sect. 75. By 
sect. 134 the pilot board established for licensing 
pilots, was declared to have the exclusive right of 
granting such licences to pilots for the navigation 
of vessels in the river and the Firth within the 
said limits. I t  should be observed that by these 
sections there is no distinction established 
between the pilotage for the river and the pilotage 
outside the river, for the whole of the pilots are 
oqually under the same jurisdiction throughout

the whole length of the river and the Firth up to 
the island of Little Cumbrae. By sect. 136, 
however, the statute imposes certain definite 
restrictions upon the navigation of vessels; and, 
as much of the present dispute depends upon the 
effect of this section, it  is as well to state its actual 
terms.

They are as follows :
I t  sha ll no t be la w fu l fo r any person to  navigate 

w ith o u t a p ilo t, no r fo r  any person, except the  p ilo ts  
licensed by the ex is ting  p ilo tage au tho rities  o r b y  the 
p ilo t board, as hereinbefore provided, to  a c t in  p ilo tin g  
any vessel exceeding s ix ty  tons burden in  any p a rt o f 
the  r iv e r  as defined b y  th is  A c t, and every person 
na v ig a ting  o r p ilo tin g  o r a ttem p tin g  to  navigate  o r 
p ilo t any vessel exceeding the  said burden in  any p a rt 
o f the  r iv e r  w ith o u t being so licensed sha ll fo r  every 
Buoh offence be liab le  to  a pe na lty  n o t exceeding five 
pounds.

Sect. 139 of the Act proceeded further, 
and granted powers to the pilot board, and, 
indeed, required them to make by-laws and 
regulations for the proper navigation of all 
vessels between the western limits of the 
river and the island of L ittle Cumbrae, and 
also for regulating the conduct of the master, 
pilots, and crews of such vessels. By-laws were 
accordingly enacted, and by these by-laws the 
pilots were divided into two classes—the river 
pilots, who were licensed to pilot vessels between 
Glasgow and Greenock, and the deep-sea pilots, 
who were licensed to pilot them between Greenock 
and the island of L ittle Cumbrae. I t  should be 
observed that the dividing line which separated 
the one class from the other was not the same as 
that which divided the river from the F irth of 
Clyde, Greenock, but was some four miles on the 
western side of the river boundary. By-law 19 
prohibited any person from navigating any ship 
on any part of the river other than the river 
pilots; this is the only by-law which imposes a 
penalty for not using the services of a pilot, and 
it  is in the following terms: “ No person shall 
presume to navigate or to act in piloting any ship 
or vessel whatever exceeding sixty tons register 
on any part of the river Clyde other than the 
river pilots duly licensed by the board under a 
penalty not exceeding five pounds for each offence 
besides all damages and expenses.” By-law 31 
compelled the pilots to reside at Glasgow or 
Greenock. Aud by-law 37 enacted that pilots, 
when on board, should have sole charge of the 
vessel. Bates were also fixed by these by-laws, 
and these rates were arranged between Glasgow 
and Greenock, and were in no way regulated by 
the river boundary.

In  the present case the F jo rd , being bound for 
Glasgow, picked up her pilot at Greenock. I t  
was the only place where the pilot could be 
obtained, and the pilot, when he came on board, 
took charge of the vessel, and was, in fact, 
navigating her at the time of th6 accident.

The Blaenavon, on the other hand, had taken 
her pilot on board at Glasgow and had not 
exchanged him at Greenock for a deep-sea pilot 
at the time of the accident. I t  might be 
that the pilot held both licences, in which case 
it  would not be necessary that he should be 
changed.

The position of the vessels, therefore, was 
th is: They were outside the limits of the river,
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and ontside the area within which it was not 
lawful, according to the terms of the statute, 
to navigate without a pilot. The F jo rd  had 
had no opportunity of obtaining a pilot any
where except at the spot where he had been 
taken on board, and, being on board, the by-laws 
provided that he was bound to have charge of the 
vessel.

Now, by sect. 633 of the Merchant Shipping 
Act of 1894 it is enacted that the owner or master 
of a ship shall not be answerable to any person 
whatever for any loss or damage occasioned by 
the fault or incapacity of any qualified pilot acting 
in charge of that ship, within any district where 
the employment of a qualified pilot is compulsory 
by law.

The first question, therefore, is : Was the spot 
where the accident occurred, although outside the 
western limits of the river, a spot where pilotage 
was compulsory by law ? So far as the terms of 
the statute of 1858 are concerned, I  am clearly of 
opinion that it  was not. That Act gave a per
fectly plain definition of the area within which 
it  was unlawful to navigate without a pilot, and 
the only way of escaping from that difficulty is by 
deciding that the word “ district ” in the Merchant 
Shipping Act of 1894 covers an area wider than 
that defined by the statute of 1858, and includes 
at least a convenient place for taking up and dis
charging a pilot outside the limits of the river, 
and possibly also the whole area down to Little  
Gnmbrae.

I  am unable to accede to this contention, I  can
not think that the word “ district ” in the Act of 
Parliament was intended to mean neighbourhood 
or to possess so vague and indefinite a meaning 
as must necessarily be attributed to it  if  once the 
actual statutory and defined limits are exceeded.

Several authorities, however, were quoted to 
your Lordships to support an extended meaning 
of the word, and they need careful examination. 
I t  is, of course, possible to avoid their effect by 
saying that this case has arisen in Scotland, and 
these decisions are all decisions of the English 
courts. In  my opinion, your Lordships ought not 
to take that course. The Act of Parliament 
which is the subject of construction applies to 
Scotland as well as to England. There is nothing 
in any of the circumstances of this ease which 
requires the application of local custom or local 
law ; and it  seems to me unconvincing to decide 
this question on any considerations that would 
not be just aB applicable to a collision that had 
taken place under similar conditions in the mouth 
of the river Thames. I  reali°' that this imposes 
upon your Lordships the dm./, if your view of the 
section be tjie same as that which I  have expressed, 
of destroying the authority of two at least of the 
English cases which were the subject of decision 
by numerous and eminent judges. I  feel the full 
force of this objection, but I  am unable myself to 
follow the reasoning on which those judgments 
were based, and it  is my view that they reached a 
wrong conclusion.

The first case to which reference was made was 
the case of Lucey and Ing ra m  (6 M. & W . 302). 
In  that case a vessel in charge of a licensed pilot 
caused a collision ps she was in course of removal 
from the St. Katharine Dock, in the Pprt of 
London. I t  was alleged that the owners of the 
vessel were not liable by reason of sect. 55 of the 
Pilot Act (6 Geo. 4, c. 125), which exempted the

owner or master of a vessel from liability for 
loss or damage occurring from the negligent 
act of any licensed pilot in the charge of any such 
ship or vessel, under or in pursuance of any of 
the provisions of the statute. The statute by its 
second section provided that all ships and vessels 
within certain limits there mentioned should be 
conducted by pilots to be appointed by the Cor
poration of the Trinity House, and by no other 
pilots or persons whatever. A t the place where 
the accident happened it  was not necessary under 
the statute that a pilot should be in charge of the 
vessel, but none the less it  was held that the owner 
of the vessel was not liable for the damage, because 
the pilot was bound to take charge of the vessel 
if  called on, and he was in charge of the ship under 
the provisions of the Act. The case depended 
upon the construction of sect. 55 of the Act of 
1823, but the provisions of that section are quite 
different from those which regulate the liability 
in the present case, and I  see no reason to doubt 
that this case was correctly decided.

The next case was that of The S te ttin  (6 L . T . 
Rep. 613; B. & L. 199). That decision, how
ever, is of little assistance, since it  was held that 
in no part of the area where the collision occurred 
was pilotage compulsory, and consequently the 
vessel responsible for the accident was not 
exempted from liability for damage. The two 
cases which follow are, however, more nearly in 
point. The first is General Steam N aviga tion  
Company v. B rit is h  and Colonial Steam N aviga
tion  Company (3 Asp. Mar. Law Cas. O. S. 
168, 237; 20 L. T . Rep. 581; L. Rep. 4 Ex. 238). 
The statute applicable in that case was the Mer
chant Shipping Act of 1854, sect. 388 of which 
is to the same effect as sect. 633 of the Act of 
1894, although its language differs in certain 
immaterial respeots. In  that case it was held as 
a fact that the vessel was navigating at a spot 
where pilotage was compulsory, and that the 
master and owner of the vessel were consequently 
exempt; but the learned judges further dealt with 
the case upon the hypothesis that this assumption 
of fact was not well founded, and on this view 
they expressed their opinion on two points. The 
first was that as the pilot had been taken on board 
in an area where pilotage was undoubtedly oom- 
nulsory, and was still in charge of the vessel when 
the accident occurred, the original relationship 
between the pilot and the master still continued, 
and no fresh contract of service had supervened.

The second point dealt directly with the mean
ing of the word “ district,” and upon this they 
said that the 388th section of the Act of 1854 
“ does not require that the pilot should be com
pulsorily employed where the accident happened, 
but only that he should have been compulsorily 
employed within the district where it  happened. ’ 
Although this latter statement was not necessary 
for the decision of the case, it  was treated as an 
authority, and was followed in the later case of 
The Charlton  (8 Asp. Mar. Law Cas. 29; 73 L. T. 
Rep. 49). This was a decision of the Court of 
Appeal, who were bound by a decision of the Court 
of Exchequer Chamber, but they were not neces
sarily bound by the expressions of opinion of the 
judges, which were not essential to the case. Not
withstanding this fact, the Court of Appeal, and 
notably Kay, L.J., treated them as binding, and 
expressed his own personal concurrence with the 
underlying principles on which these statements
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were based. In  this case also the pilot had been 
taken on at a place where pilotage was com
pulsory, and the accident had happened outside 
the compulsory area.

I t  might be possible tc distinguish these cases 
by reference to this circumstance. I t  iB , indeed, 
a distinction between the facts of those cases and 
the facts of the present; but it is a distinction too 
fine for me to follow. I f  the liability is to be 
measured by considering the meaning of the word 
“ district ” in sect. 388 of the Act of 1854 or in 
sect. 633 of the Act of 1894, that meaning must 
be the same whether the pilot is taken on board 
within the compulsory area or without.

The learned judges appear to have been much 
influenced in their view by the inconvenience of 
holding that a pilot’s duties ended immediately 
the actual boundary was crossed. I t  seems to me 
that this is true, there may be great inconvenience, 
there may even be danger in compelling a pilot 
actually to assume his duties at a moment when 
the ship is traversing an intangible and notional 
line. So far as the Act of Parliament is con
cerned, however, there can be no exemption, by 
virtue of its provisions, unless the accident is 
actually within the district (which I  interpret as 
meaning the defined and fixed area) within which 
pilotage is compulsory.

I t  is, however, urged that the pilotage was in 
fact compulsory although outside the statutory 
limits, owing to the operations of the by-laws to 
which I  have referred.

Acceptance of this view might result in extend
ing the area of the river Clyde, for the purposes 
mentioned in sect. 136 of the Act of 1858, to the 
area bounded on its western limits by the line 
drawn from the island of Little Cumbrae—a 
further distance of some twenty-four miles. I  
cannot think that the by-laws have made or could 
make pilotage “ compulsory by law ” throughout 
the whole of this area, since, if that were so, there 
was no need for the careful definition of the area 
where pilotage is made compulsory by sect. 136, 
and no need for the distinction which the by-laws 
draw between the area of river within which 
omission to use a pilot is visited by penalties, and 
the area outside the river which is not subject 
to any such penalties.

There remains an argument that is independent 
of the Act of 1894, and it is this—that even if 
the point where the accident occurred was not 
within the district where pilotage was compulsory 
by the statute or the by-laws, yet, nevertheless, 
the captain of the ship had no choice but to 
accept the pilot at Greenock, on terms which 
compelled him to resign the navigation of the 
vessel into his hands, that accordingly the role of 
master and servant was never established between1 
the owner of the vessel and the pilot, and that 
consequently he could not be rendered liable for 
the pilot’s act.

I t  is, I  think, open to doubt if this point is 
raised by the second of the defender’s pleas, but 
it has been fully argued and no objection taken 
on that ground.

The fallacy of the argument is to be found in 
the assumption that the captain of the Bhip was 
compelled to resign the navigation into the hands 
of the pilot. There was, in my opinion, no such 
legal compulsion placed upon him. I t  is true 
that the by-laws provide by by-law 37 that the 
pilot should take charge, but there was no penalty

of any kind imposed upon the master if  the vessel 
was not surrendered into the pilot’s hands before 
the boundaries of the river Clyde were reached, 
nor upon the pilot if ha did not assume charge. 
This omission is significant when it  is observed 
that obedience is enforced to the earlier pro
vision of the same by-law by the imposition of 
a penalty, and that performance of nearly all the 
other duties of the pilot is ensured by similar 
penalties, see, for example, by-laws 30, 32, 33, 35, 
and 36.

This conclusion takes the present case out of 
the influence of any of the several authorities to 
which reference has been made; for, upon ex
amination, they will be found to depend upon 
whether, having regard to the special provisions 
applicable in each case, there was in fact com
pulsion upon the owner to allow the pilot to have 
charge. The principle which they illustrate is 
stated at p. 103 of the report of the M a ria  iD 
1 Rob. Ad. Rep. 95; 1839, M . & Rol. 95, in an 
extract from Lord Tenterden’s work upon shipping, 
in these words : “ Where the master is bound by 
Act of Parliament under a penalty to place his 
ship in the charge of a pilot and he dees so in 
compliance with the provisions of such Act, the 
ship is not to be considered as under the manage
ment of the owners or their servants.”

Accepting this principle as accurate, the learned 
judge in the case of the M a ria  examined whether 
or no the pilotage in that case was in fact com
pulsory, and found that it  was, because the local 
statute which was applicable provided that the 
owners of foreign ships or vessels resorting, 
coming into or departing from the port of New
castle were “ obliged and required” to receive, 
take on board and employ in the piloting licensed 
pilots, and in case of their refusal they were none 
the less compelled to pay the pilotage fees. The 
learned judge in terms considers that this made 
the pilotage compulsory, and he so states at 
p. 108 in these words: “ I  am most clearly of 
opinion that the section referred to is compulsory. 
I f  it  had been enacted simply that a pilot should 
be taken without providing that in case a pilot 
was not taken the pilotage should be paid, the 
master would clearly have been liable to be 
indicted for a misdemeanour in refusing to take 
him, for every breach of an Act of Parliament 
within British jurisdiction is an indictable 
offence.” And he then considers the argument 
that the provision as to payment of fees might 
take away the compulsory effect of the clause, and 
this argument he rejects, he consequently held 
that the master of the vessel was free from 
blame.

In  the present case there is nothing in the 
statute to compel the pilot to be taken on board 
outside the limits of the river, nor is there any
thing in the by-laws which in terms imposes on 
the master ot the vessel any duty to use his 
services outside the area, for the only provision of 
a compulsory character relating to the use of 
pilots is that contained in by-law 19, to which 
reference has already been made.

The case of The S a lle y  (2 Asp. Mar. Law Gas.
O. S. 556; 18 L. T. Rep. 879; L. Rep. 2 P. 0 . 
193) was also a case where the employment 
of the pilot was compulsory, and the statement 
of the common law, which is contained at 
p. 201, is made in relation to this faot. There is 
a considerable difference between a boat being in
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charge of a pilot properly provided for according 
to the by-laws made in pursuance of an Act of 
Parliament and the necessity for compulsory 
pilotage within a limited area, and the contrast 
of the provisions of the Acts of 1854 and 1894, 
with thosej of the earlier statute of 6 Geo. 4, 
c. 125, shows, to my mind, that the later statutes 
were intended to confine exemption from liability 
within the narrower and take it out of the wider 
class.

In  my view, therefore, the by-laws did not 
make pilotage outside the area of the river com
pulsory within the meaning either of the Act of 
Parliament or the principle of the common law, 
and for these reasons I  think that the appeal 
should succeed, that the interlocutor of the First 
Division should be recalled, and that of the 
sheriff-substitute should be restored.

Lord D u n e d in .—I  have found this case, to my 
mind, attended with difficulty and doubt—but 
that on one point only.

So far as the exemption craved is rested  ̂on 
the statutory words, I  am clear that on a just 
construction of sect. 633 of the Merchant Ship
ping Act of 1894 there was not here, in view of 
the circumstances, a fault or incapacity of a 
qualified pilot acting in charge of the ship 
within any district where the employment of a 
pilot is compulsory by law.

I  need not develop the subject, for I  concur in 
all that the noble Lord on the Woolsack has said 
npon it, and I  associate myself with the view he 
has taken of the decided cases.

Now, if  I  could take the view of Lord Sker- 
rington, that the statutory exemption forms a 
code and displaces the common law, there would 
be an end of the matter. But it  is not said in 
the statute that the common law is to be dis
placed; and hitherto, at least, it  has been said 
again and again by judges and writers of text
books that the statutory exemption is only 
declaratory of a result to which, under the circum
stances of compulsion, the common law would 
arrive.

Now, this is not an action against the ship; it  
is a personal action against the owners, who per
sonally committed no fault. I t  can, therefore, 
only be supported upon the ground of respondeat 
superior, or, in other words, of the relationship of 
master and servant between the owners and the 
person actually in charge of the ship who com
mits the fault.

Tour lordships are prepared to hold that, 
though de facto  the shipowner can only obtain a 
pilot on the terms that the pilot is to be supreme, 
yet de ju re  that pilot is the servant of the owners. 
I t  is here that I *  hesitate, and I  candidly confess 
that, if  left to myself, I  should have come to the 
same conclusion as the majority of the First 
Division. But, in face of the unanimity among 
your Lordships, I  do not feel justified in dissent
ing from the proposed judgment.

Lord A t k in s o n .—This is an appeal from an 
interlocutor pronounced on the 18th Dec. 1914 by 
the First Division of the Court of Session, re
calling an interlocutor of the Sheriff-Substitute 
of Lanarkshire.

The facts and legislative provisions necessary 
to be considered for the decision of the preliminary 
question which the parties have raised by their 
second plea in law, and desire to have determined

in the first instance, have been clearly stated by 
the Lord Chancellor.

The river Clyde, so defined by these enact 
ments, may for convenience’ sake be styled in this 
case the “ compulsory area.”

The plea in law of the defenders raising the 
question which it is desired to have first decided 
runs thus

“ The navigation of the defenders’ vessel having 
been in charge of a pilot whose employment was 
compulsory within a pilotage district in the 
sense of the Merchant Shipping Act of 1894, the 
defenders are free from any liability in respect of 
the collision under sect. 633 of the said Act, and 
should be assoilzied with expenses.”

The question accordingly for decision of this 
House is whether this is a good plea in law, 
having regard to the provisions of the Act 
of 1894, the local Acts dealing with the river 
Clyde and the by-laws made under these latter.

I t  is not pretended that pilotage is directly 
made compulsory on any portion of the waters of 
the Clyde or its estuary outside the liver Clyde 
as defined, but it  is contended on behalf of the 
respondents that the Clyde Pilot Board have 
power to frame by-laws having the force of law 
providing that all river pilots shall board inward- 
bound vessels at Greenock, and shall on going on 
board take command of the vessel. Apart from 
this point upon the by-laws to be hereafter dealt 
with, the respondents, as I  understand, base their 
claim to immunity from the damage caused on 
two grounds. They contend (1) that. sect. 633 of 
the Merchant Shipping Act of 1894 should, 
according to the authorities, be construed as if 
for the word “ where ” occurring in the last line 
but one of the section were substituted the words 
“ in any part of which,” so that the section would 
run thuB : “ An owner or master of a ship shall 
not be answerable to any person whatsoever for 
any loss or damage occasioned by the fault or 
incapacity of any qualified pilot acting in charge 
of that ship within any district ‘ in any part of 
which ’ the employment of a qualified pilot is 
compulsory by law.” And (2) that the word 
“ district ” in the section so construed means any 
district for which the pilot in charge may happen 
to be licensed by the proper licensing authority, 
however extensive that district may be, and how
ever distant the place of collision from the nearest 
port of the compulsory area.

The respondent next relied upon the principle 
stated more broadly, and most recently in the case 
of The Charlton  (8 Asp. Mar. Law. Gas. 29; 73 
L. T. Rep. 49), decided in the year 1893—namely 
this, that a pilot who navigates a ship through an 
area in which his employment is compulsory by 
law, ceases to be a compulsory pilot as soon as he 
passes outside that area, but may, nevertheless, if 
he be treated as if he had continued to be that 
which in fact he is not, secure to the owners of 
the vessel he pilots continued immunity from 
any claim for damages caused by his own 
negligence.

I t  was held in The M a ria  (1839, M. & Rol. 95) 
that sect. 55 of 6 Geo. 4, c. 125, which is some
what similar to sect. 633 of the Act of 1894, 
embodied this principle of the common law, that 
the doctrine of respondeat superior cannot apply 
where the law compels an owner to put and keep 
in charge of his ship for the purpose of navigating 
her a person he cannot himself select, and of
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whose skill and competence he may know nothing. 
As long as the statutory compulsion operates, 
the person in charge of the ship is not the 
owner’s servant, and the owner is therefore not 
responsible for his acts. Thus at common law 
the basis of the owner’s immunity is the legal com
pulsion upon him. These two must synchronise 
in their operation, and are conterminous in 
their reach. When and where compulsion ceases, 
immunity ceases, and no agreement, express or 
implied, which the owner, or his agent, the 
master, may make with the pilot can, I  think, at 
common law, prolong or renew as regard third 
parties the one or the other. I f  the owner or his 
agent the master should request or permit the 
pilot to continue in command of the ship beyond 
the time he is bound by law to permit him so to 
do, then the relation between the owner and 
pilot becomes at common law a contractual 
relation of service, to which the maxim of 
respondeat superior directly applies. In  the case 
of Clyde N av iga tion  v. B arc lay  (3 Asp. Mar. 
Law Oas. 390; 36 L. T. Rep. 379; 1 A. C. 
790), Lord Hatherley, at p. 795, lays down 
the rule as to the burden of proof in cases 
such as the present, in the words following: 
“ In  order to exempt yourself by virtue of the 
provisions of the statute (i.e., the Act of 1854) 
from that which is a general common law 
liability, you who desire the exemption must 
bring yourBelf within the provisions of the 
statute, and the burden is therefore thrown upon 
you to prove that the mischief was occasioned by 
the pilot. But the other side may prove that 
although the mischief was occasioned in one sense 
by the bad management of the pilot, yet there 
was a default on the part of the owners of the 
ship, which default conduced to the accident.” 
And Lord Selborne, at p. 796, said: “ Tour 
Lordships will observe that there are three 
things necessary to be proved: first, that a 
qualified pilot was acting in charge of the 
ship; secondly, that the charge was com
pulsory ; and, thirdly, that it was his fault 
or incapacity which occasioned the damage. I  
apprehend that if a defendant proves all these 
things, then the burden of proof is on the 
pursuer.” I  fancy that in these passages both 
these noble Lords had in their minds actual not 
fictional or notional compulsion. As I  under
stood, it  was not disputed—it could not, I  think, 
be successfully disputed—that the compulsion 
which secures immunity from the claims of third 
parties must be imposed in the first instance by 
statute, or by by-laws made in tra  vires having 
the force of a statute. Mo obligation springing 
from any agreement, express or implied, entered 
into between a pilot and the owners of a vessel, 
either directly or through their agent their 
master, touching the control or navigation of that 
▼essel, however binding on the parties to it, can, 
I  think, per se prejudice in the way suggested the 
rights of third parties. The main questions in 
controversy are whether under any, and if so 
what, circumstances the operation of the com
pulsion imposed in the first instance in respect of 
the compulsory area can be extended beyond that 
area so as to secure continued immunity for the 
°wnerB; and, second, whether those circum- 
atances exist in the present case. The two 
authorities most strongly relied upon by the 
respondents on this point are the Charlton 
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case, already referred to, and the oase of 
B rit is h  Steam N aviga tion  Company v. General 
Steam N aviga tion  Company (ub i sup.), upon 
whioh the decision in the Charlton  case was 
based.

Lest if I  stated in a  condensed form what 
appears to me to be the result and bearing of the 
judgments of the distinguished judges who 
decided that case I  might do them an injustice, I  
venture to quote at length the relevant portions- 
of their judgments. Lord Esher, in the Charlton  
case, at p. 51, expressed himself thus: “ A  
Bristol pilot was compulsory where he (i.e., the 
master of the ship) took him. When he had 
come through the port (i.e., the port of Bristol) 
into the compulsory area outside the port, I  
have no doubt, myself, that he was no longer 
a compulsory pilot. Therefore, when the accident 
happened, he was no longer a compulsory pilot. 
But when he was taken on board this ship and 
put in charge he was a compulsory pilot. And 
although he has passed out of the limits where he 
was a compulsory pilot, he was still in charge as 
pilot, and in charge without any alteration of the 
relations between him and the master of the ship. 
He was still the pilot. He was still in charge of 
the ship, for he had not gone to such a place ae 
he was no longer a licensed pilot. He was in 
the district where he was a licensed pilot, 
and although he had gone beyond the port 
where he was a compulsory pilot, it  was 
under such circumstances that the master 
could not be properly called upon to 
determine if the compulsion had ceased or not. 
Then the necessities of the case require that you 
should not make him a servant of the owners 
when they had no real opportunity of deter
mining that the relation put upon them had 
ceased. I  have no doubt that it  was on that 
ground—that to decide that the master of the 
ship was to take charge of the ship under such 
circumstances would put upon him a dangerous 
liability and responsibility—that the decision in 
General Steam N avigation Company v. B r it is h  and 
Colonial Steam Navigation Company L im ite d  
(supra) was come to. I t  idoes not signify where 
the spot is at which the compulsion has ceased. 
The mode of treating him by the master as a 
compulsory pilot had not ceased, and therefore 
we are to treat the master and the owners 
of the ship as still having this ship in charge 
of .a pilot, whom they took by compulsion. I f  
so, he was not the servant of the owners, and if 
so the owners were not liable for the negligenoe 
which was solely his negligence. I  cannot help 
thinking that this is the decision of the Court of 
Exchequer.” Kay and A. L . Smith, L  JJ. con
curred in and approved of this judgment. The 
former added: “ I  cannot think it would be the 
convenient or proper construction to put upon 
this section of the Merchant Shipping Act of 
1854, and it seems to be reasonable to say that 
where a pilot has been taken under compulsion to 
take a ship to a point in the Bristol Channel within 
the limits of his licence, although the point is 
somewhat beyond the limits of the Port of Bristol, 
yet if the pilot goes on taking the ship beyond that 
lim it and the collision happens he should bo 
treated for this purpose as a compulsory pilot, 
and the master and owners should not be liable for 
the collision which happened by his fault.” And 
the latter said that, in his opinion, the remarks of

20
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the Court of Exchequer in the above-mentioned 
case upon this point were not obiter.

In  fact the district for which the pilot was 
licensed in that case extended down to Lundy 
Island, many miles below the Port of Bristol.
I t  was not disputed that over this great reach of 
the estuary of the Bristol Channel from the Port 
of Bristol to Lundy Island any ship was free to 
sail without any pilot, or, again, that if she never 
had entered into the compulsory area she would 
not be protected from liability by reason of the 
presence of a licensed pilot on board and in charge 
of her; but it appears to have been considered 
that the mere fact that the pilot she was com
pelled to take on board while traversing the 
compulsory area was permitted to remain in 
charge in effect extended the area of immunity 
down to the open sea. I  own I  have considerable 
difficulty in following Lord Esher’s reasoning. I  
don’t  quite appreciate what he means by saying 
that “ the owners had no real opportunity of 
determining when the relation put upon them 
had ceased. Surely he cannot have supposed 
that the owners who might live in Australia or 
South America should be communicated with by 
their agent, the master, to ascertain whether the 
latter would depose the pilot, and himself take 
command as his ship passed out of the com
pulsory area. The master is the agent of the 
owners, with full power on their behalf to employ, 
hire, or drop pilots.

Again, I  am unable to understand how as 
regard third parties and their common law 
rights the mode in which the master “ treated 
the pilot is to determine anything. In  my view, 
if the master had made a specific agreement with 
the pilot that the latter should navigate the 
ship to Lundy Island and have absolute control 
over her till she reached that point, the rights of 
third parties would not be affected, because it is 
statutory compulsion, not contractual obligations 
of service, which deprives them of their rights. 
The master might, of course, continue the pilot 
in charge if he desired his assistance. The 
appellants do not suggest that he should not be 
entitled to do so, but they do insist, reasonably 
enough, I  think, that the pilot does not carry 
compulsion with him, and that, if  he were con
tinued in charge beyond the compulsory area, he 
was in precisely the same position as if he had 
been taken on board at Lundy Island and em
ployed to pilot the ship up to the seaward lim it 
of the Port of Bristol.

I  find nothing in the decision to the effect that 
the master might not have deposed the pilot and 
have himself taken command of his ship as she 
passed out of the compulsory area. The very 
fact that his continued treatment of the pilot as 
a pilot iB regarded as a determining factor would 
imply that he might have altered the situation 
by‘ treating him otherwise. There is no such 
maxim of the mercantile laws as “ once â com
pulsory pilot always a compulsory pilot,” and I  
am quite unable to see how the mere omission by 
the master to take the command out of the hands 
of the pilot amounted to treating him as a com
pulsory pilot, resulting in the forfeiture of the 
rights of innocent third parties.

The case of General, Steam Navigation Com
pany v. B r it is h  and Colonial Steam Navigation  
Company (L. Rep. 3 Ex. 330; L. Rep. 4 Ex. 
238), upon which the decision of the Charlton  is

expressly based, and upon which the respondents 
so much relied, is somewhat different in character. 
There the defendants’ vessel, registered in and 
belonging to the Port of London, through the 
fault of a pilot taken on board at Dungeness, who 
had actual control of the ship, came into collision 
with and damaged the plaintiffs’ vessel at a point 
between Tantlett Creek and Gravesend. I f  the 
Port of London extended to Tantlett Creek the 
defendants’ vessel was at the time of the collision 
in her own port ; if, on the contrary, it  only ex
tended to Gravesend, she was not at that time in 
her own port. I t  was admitted that pilotage was 
compulsory under the Mercantile Marine Act 1854, 
within the London district, which extended from 
Dungeness to London Bridge. A  pilot taken on 
board at Dungeness would, in the ordinary course 
of things, navigate the ship to Gravesend and 
there be put on shore, receiving for that service a 
fee fixed by the regulations. By the 59th section 
of the General Pilot Act (6 Geo. 4, e. 125) it  is 
enacted that the master of any vessel, not being 
a passenger vessel, may pilot his ship while she is 
in the waters of the port to which she belongs. 
The contention of the defendants was that the 
London district was one entire and indivisible 
thing, though in practice and for convenience 
sake licences were never given to the same pilot 
to pilot ships above and below Gravesend ; that 
Gravesend was the place to which the master was 
bound to carry the pilot before dropping him ; 
that even if the limit of the Port of London lay 
seaward of Gravesend, the whole course to 
Gravesend was one indivisible thing, and that 
the pilotage having been compulsory when 
originally commenced at Dungeness, continued 
so to be up to the point where the pilot was to 
be dropped.

The question for decision, therefore, was not, 
as in the Charlton  case, and as in the present 
case, the extension of the operation of compulsion 
beyond the limits of the compulsory area, but the 
suspension of compulsion within a compulsory 
area, and it was insisted that the master by 
taking on board the pilot to carry him to 
Gravesend, and paying him for piloting the ship 
to that place, contracted himself and his principals 
the owners out of, as it  were, the statutory excep
tion. The decision turned to some extent on 
the meaning of the words used in the 59th section 
of the Pilot Act of 1825. Baron Martin inclined 
to the opinion that these words only applied 
to vessels navigating from place to place within 
the port to which the vessel belongB ; but bowed 
to the existing decisions. He was clear, however, 
that if the master of the defendants’ ship, though 
signalling all the way from Dungeness for a pilot, 
had failed to get one before his ship passed into 
the waters of the Port of Loudon he would not 
then, though in a compulsory area, be obliged to 
take a pilot, but he held, nevertheless, that even it 
Yantlett Creek was the boundary of the Port ot 
London, “ as the pilot was taken on board at 
Dungeness and employed to navigate the ship to 
Gravesend, tbe ship did not when she arrived at 
Tantlett Creek become a ship navigated within 
the limits of the port to which she belonged so as 
to constitute the pilot the servant of the owners 
and render them liable for his default.” He was 
further of opinion that under the provisions ot 
the Acts of Parliament the pilot was entitled it 
not bound to pilot the ship to Gravesend, ana
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that no liability was cast upon the defendants by 
the mere circumstance that the ship had arrived 
at Yantlett Creek. He refused to recognise the 
case of The S tettin  (1 Asp. Mar. Law Cas. O. S. 
229; 6 L. T. Rep. 613; B. & L. 199) as an 
authority in the case, because Lucey v. Ing ram  
(5 M. & W . 6) had not been cited in it.

Channell, B. concurred in this judgment, and 
Bramwell, B., who only heard part of the argu
ment, concurred so far as he had heard it. 
Kelly, C.B., dissented, holding on the facts that 
Yantlett Creek was the limit of the Port of 
London, that it  was distinctly so decided in The 
S te ttin  (sup.), that it  was not compulsory on the 
master of a ship belonging to the Port o f London 
to employ a pilot at a point within that port, 
that the case of Lucey v. Ing ra m  was decided 
upon the special provisions of the 55 and 72 sects, 
of the General Pilot Act (6 Geo. 4, c. 123), and 
not on the Act of 1854 the wording of which was 
altogether different (in which statement he was 
perfectly accurate). The case came on Appeal 
before the Exchequer Chamber (L. Rep. 4 Ex. 
238). The court was a very strong one. I t  was 
composed of Byles, Keating, Montague, Smith, 
and Hannen, JJ. The unanimous judgment of 
the court was on the 4th May 1889 delivered by 
Byles, J. They held that the Port of London 
did not extend beyond Gravesend. Consequently, 
as the collision occurred at a spot further down 
the river than Gravesend it did not occur in 
the Port of London, and there was an end of 
the case. A t p. 244 of the report Byles, J. 
is reported to have expressed himself thus: 
“ Two questions arise: First, whether the acci
dent happened at a spot within the Port of Lon
don, for if  it did not, then the defendants’ captain 
was bound to have on board a pilot, and the 
defendants are not responsible for the pilot’s want 
of skill and care. Secondly, whether, assuming 
the spot where the accident happened to be 
within the Port of London, the defendants would, 
they thought, be nevertheless protected from 
liability, although the vessel belonged to that port, 
the pilot having been compulsorily taken on board 
at Dungeness to pilot the vessel to Gravesend.” 
A t p. 246 he distinctly states, however, that even 
if  the Port of London extended to Yantlett Creek 
the court thought the defendants would not 
he liable. And he gives as his reasons—First, 
that by the Act of 1854 pilots engaged at Dunge- 
ness may be taken first to the Nore or Sheerness 
and next to Gravesend, but cannot be engaged 
for any intermediate distances. Secondly, that 
it was compulsory upon masters to take a pilot 
for that distance; that the pilot could insist on 
being paid for all the way to Gravesend, and 
to he carried there; that there had been, in 
effect, a contract between the captain and the 
pilot that the pilot should go to Gravesend, 
should be paid to Gravesend, and should act as 
pilot to Gravesend; that during the first part of 
the transit the relation of master and servant did 
not exist between the owners of the defendants 
vessel and the pilot, and that the court could not 
see any indication of a fresh contract as to the 
latter portion of the transit. And the learned 
judge proceeded to say that “ the 388th section of 
the Act of 1854 does not require that the pilot 
should be compulsorily employed where the 
accident happened, but only that he should be 
compulsorily employed w ith in  the d is tr ic t where

it  happened. That is not only the grammatical 
literal interpretation of the statute, but it obviates 
all the mischief which might be apprehended 
from captains unnecessarily and improperly 
employing pilots to escape the responsibilities of 
navigation while it  preserves the sole respon
sibility of the pilot in the whole of the district 
for which he was employed.”

I t  must be remembered that the court was, as I  
have said, dealing with a case of exemption from 
compulsion in a compulsory area, and the judg
ment Bhould be read secundum subjectam 
m ateriam . I  find nothing, however, in the earlier 
part of it inconsistent with the right of a master 
to take from a pilot, originally employed in a 
compulsory area, the command of his ship as soon 
as she passes beyond that area. I t  is possible he 
might be liable to the pilot under such a contract 
as was made in that case for breach of contract, 
but nothing more. Nor do I  find anything 
inconsistent with the conclusion that in such a 
case, from the time the ship passed out of the 
compulsory area the pilot was no longer a com
pulsory pilot, but stood to the master and the 
owners of the ship merely in the relation in 
which a pilot hired in a non-compulsory area 
stands to them.

W ith reference to the construction of the 
388th section of the Act of 1854, I  am unable, 
with the most profound respect for the 
learned and distinguished judges who decided 
this case, to find anything in reason or justice 
to sustain their construction of this section. 
A pilotage district may be very vast. In  the 
Charlton  case it extended many miles down 
the Bristol Channel beyond the compulsory 
area, the Port of Bristol. In  the present case 
it  extends at least four miles, perhaps more, 
beyond the compulsory area. I  am quite unable 
to discover upon what principle the fact that the 
pilot was originally employed in the compulsory 
area is to secure to him the privilege of negli
gently running down or injuring in every 
part of the district for which he is licensed, 
the vessels of third, parties, without any risk 
of loss to the owners he serves. In  my 
view, this construction disregards the' common 
law rights of third parties, and ignores the prin
ciple upon which the immunity of the owner of 
the ship in fault is based. I  think the construc
tion is erroneous, and I  respectfully decline to 
adopt it. W ithin one month and two days after 
the delivery of this judgment, the Judicial Com
mittee of the Privy Council, composed of the then 
Master of the Rolls, Lord Romilly, Sir William  
Earl, Sir James Colville, and Sir Joseph Napier, 
decided the case of Oumere o f the Steamship L io n  
v. Owners o f the Yorlctoum (3 Asp. Mar. Law 
Cas. O. S. 266; 21 L. T. Rep. 41; L . Rep. 2
P. C. 525), in which was cited not only the 
decision of the Court of Exchequer, but possibly 
that of the Exchequer chamber in the last- 
mentioned case. The collision in that case took 
place on the river Thames, and was due to the 
negligence of a licensed pilot in charge of the 
steamship L io n  at the time. The owners of this 
ship were sued for damages. The preliminary 
question raised was whether the L ion  was at the 
time of the collision a passenger ship or not. I f  
she was a passenger ship, then, under the 
397th section of the Act of 1854, the employment 
of a pilot was compulsory; if  not, it was
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admittedly optional. I t  was held that the L ion  
was not, at the time of the collision, a passenger 
ship, and therefore that the employment of the 
pilot was optional. The cases of The S te ttin  (B. 
& L. 199) and Lwcey v. In g ra in  (6 M. & W . 65) were 
cited. The decision in the former was approved of 
and followed, and it was pointed out, as it  already 
had been done by Kelly, C.B., th a t Lucey v. Ing ram  
was no authority whatever upon the point in 
dispute, since it was decided upon the special 
wording of the 72nd section of 6 Geo. 4, 
e. 125, which are wholly different from those of 
the 389th section of the Act of 1854. The latter 
section is identical with the 633rd section of the 
Merchant Shipping Act of 1894.

Lord Romilly, after criticising at length these 
several cases and others, at p. 534 says: 
“ According to the principle of these decisions, 
the owners are exonerated from responsibility 
for the default of the pilot whom they have 
selected and placed in charge of their ship, 
when by law there is no obligation imposed 
upon them to take such pilot and put 
him in charge ”  “  and, secondly, that
having taken a pilot, even assuming that 
the pilot was bound to act, this does not 
in such circumstance exonerate the owners from 
responsibility for the errors committed by the 
pilot in a case where they were not compellable 
to take a pilot and put him in charge.”

This last paragraph meets much of the argu
ment that was addressed to your Lordships on 
behalf of the respondent, based on the following 
words occurring in the 27th by-law: “ And the 
pilot when on board shall have sole charge of the 
vessel.” These words are of no avail, however, 
when the act of taking the pilot on board is a 
voluntary act. No provision such as this was made 
by the body licensing the pilot, and no stipula
tion made by the pilot himself when he is being 
hired, as to his having complete control over the 
ship, will Becure immunity for the owners if the 
taking of the pilot was not compulsory by law, 
because compulsion by law is the true basis of 
immunity, and cessat ra tio  cessat lex.

As the master was not compelled by law to 
keep on the pilot after the ship passed from the 
Port of Bristol, I  think the decision of Lord Esher 
on this point is in conflict with the law as laid 
down by Lord Romilly.

The case of The S tettin  (B. & L. 199) was 
decided on 6 Geo. 4, c. 125.

The vessel belonged to the Port of London, and 
was inward bound from Bordeaux to London. 
She took on board a Trinity House pilot, by 
whose negligence she came into collision near 
Regent’s Canal in the river Thames with another 
ship or barge. By the 59th section of 6 Geo. 4, 
c. 125, she was relieved from the obligation to take 
compulsorily a pilot while she was navigating the 
port to which she belonged. Dr. Lushington held 
that as she was not bound to have the pilot on 
board, her owners were not protected, and the 
Judicial Committee, consisting of Lords Kings- 
down and Chelmsford, Sir Edward Ryan, and 
Sir L. Peel, upheld that decision thinking it 
was right. Sir Robert Phillimore refers to the 
case of the S te ttin  in the case of The Hankow  
(4 Asp. Mar. Law Cas. 97; 40 L. T. Rep. 335; 
4 P. Div. 197; L. Rep. 4 P. 197), the decision 
in which, however, turned upon the 59th 
section of the Pilotage Act 1825 (6 Geo. 4,

c. 125). He does not, I  think, disapprove of 
tbe decision in the S te ttin  case. He also deals 
with the decision in General Steam N aviga tion  
Company v. B rit is h  Colonial Steam N avigation  
Company in these words. He said, “ I  am 
unable to extract any assistance from that 
ease, and I  find myself rather perplexed in 
reading the judgment.” I  confess I  share in that 
perplexity.

Tour Lordships’ House is not bound by the 
decision of the Court of Exchequer Chamber 
or that of the Court of Appeal. In  view of this 
conflict of authority one must rely upon the 
principle upon which immunity is based. In  
my view the immunity of the owners of ships 
for injuries caused by those ships through the 
negligence of the pilot in charge of them rests 
upon this, that they are compelled by law to have 
that pilot in charge at the time and place the 
collision occurs, that because of that compulsion 
the pilot is not the servant of the owners, and 
they are therefore not responsible for his acts. 
I  further think, with all respect for the great 
judges who decided these cases, that these 
decisions are unsound in principle and are in 
conflict with decisions almost, if not altogether, 
as authoritative as themselves, and I  decline to 
follow them.

I t  is not contended that these by-laws are 
u ltra  vires. I  concur with Lord Skerrington in 
thinking that they do not purport to extend the 
area of compulsory pilotage as fixed by sect. 136 
of the Act authorising the making of them. I f  
they did, they would be u ltra  vires. By by-law 31 
river pilots are required to reside at Greenock 
and Glasgow, where they may be picked up and 
discharged respectively. These arrangements 
may be very convenient. That, however, is beside 
the point, and, of course, a master may with great 
prudence leave the control of his ship to a pilot, 
both in the river and F irth of Clyde. Nobody 
contends that he should be deprived of that 
advantage.

I  further concur with Lord Skerrington in 
thinking that there is nothing in these by-laws to 
prevent the master of an incoming ship, who 
picks up a pilot at Greenock, from keeping control 
of his ship till he reaches the compulsory area. 
Nor to prevent the master of an outward bound 
vessel, who has taken a pilot on board at Glasgow, 
from putting the pilot aside and taking the com
mand of his own Bhip as soon as she passes out of 
the compulsory area.

I  see none of the dangers to which Lord 
Esher alludeB on the Charlton  case in enabling 
him so to do.

Mr. Laing urged that these statutes and by
laws should be reasonably construed and enforced, 
and it would be very difficult for masters to know 
precisely when they passed into or out of the 
compulsory area, or to be prepared for a change 
of control.

The first difficulty could be got over by buoying 
or in some other way easily ascertainable marking 
the boundary of the river. The second is, I  think, 
fanciful.

On the whole I  am of opinion that the 
decision appealed from was wrong and should bo 
reversed, that the decision of the sheriff-sub
stitute was right and should be restored, and this 
appeal should be allowed, with costs here and 
below.
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Lord S h a w .—The appellants are owners of 
the British Bteamship Blaenavon, and the 
respondents of the Norwegian steamship F jord . 
A t a point on the estuary of the river 
Clyde, nearly opposite Princes Pier, Greenock, 
these two vessels collided. The present pro
ceedings ensued. The appellants sue for 55001. 
The respondents counter-claim for 6001. Each 
ship blames the other. The present appeal, 
however, has arisen in connection with the defence 
set up by the owners of the F jo rd , the respon
dents. Their defence was repelled by the learned 
Sheriff-Substitute Pyfe, but has been upheld by 
the majority of the First Division of the Court of 
Session. I  am humbly of opinion that the dis 
sent from that judgment by the learned Lord 
Skerrington was on all points correct, both in 
reasoning and result, and that the judgment 
appealed from Bhould be reversed.

The appellants defenders’ plea is as follows: 
“ The navigation of defenders’ vessel having been 
in charge of a pilot whose employment was com
pulsory within the pilotage district in the sense 
of the Merchant Shipping Act 1894, the defenders 
are free from liability in respect of said collision 
under sect. 633 of the said Act.” This is not a 
common law defence; it  is a defence founded 
upon the statute, and it is that defence which has 
been upheld.

There has been so much reference to decided 
cases, both in the courts below and in the argu
ment on this appeal, that it  appears to me 
advisable again to quote sect. 633, which is the 
groundwork of this plea. I t  is, as your Lordships 
are aware, truly a temporary provision. In  a few 
years’ time such an exemption from liability will 
have disappeared from the Merchant Shipping 
Code.

The section is as follows:
A n  owner o r m aster o f a ship sha ll no t be answerable 

to  any person w hatever fo r  any loss o r damage 
occasioned b y  the  fa n lt  o r incapac ity  o f any qualified 
p i lo t  an ting  in  charge o f th a t ship w ith in  any d is tr ic t  
where the  em ploynfhnt o f a qualified p ilo t is  com pulsory 
by  law .

Geographically the position of the matter is 
th is: a straight line drawn from the eastern end 
of Newark Castle, on the south shore of the Clyde, 
to the mouth of Cardross Burn, on the north 
shore, divides, by sect. 75 of the Clyde Navigation 
Act of 1858, the river Clyde from the estuary, the 
“ river ” being to the eastward of that line up to 
Glasgow, and the “ firth” being to the west of 
that line down to L ittle  Cumbrae. By the Act a 
pilot board was created. I t  had certain powers 
over the whole of this area, and in particular, 
under sects. 127 and 134, powers to license pilots 
for both river and firth. The section dealing with 
compulsory pilotage applies solely to “ any part 
of the river as defined by this Act.” W ithin that 
area it is not lawful fcr any person to navigate 
without a pilot any vessel exceeding sixty tons 
burden; to that area—the river—compulsory 
pilotage extends. Outside of that, as far as the 
Cumbraes, the pilotage is not compulsory. 
Geographically the language of the Act of Parlia
ment is as plain and incontrovertible as this.

There is power given for the pilot board to 
make by-laws quoad the river (119) for 
“ regulating the conduct of the owners, masters, 
pilots, and crews of vessels,” and quoad the 
firth or estuary (139), “ the good government,

police, and proper navigation of all vessels.” 
W ith regard to the point for decision in this 
case, there the statutory provisions end. I  am 
humbly of opinion that these sections are not in 
conflict, but that, upon the contrary, the power 
of making by-laws was for the purpose of carry
ing out and in no respect whatsoever of limiting, 
restricting, or controverting the other provisions 
of this statute. Sect. 139, defining the geo
graphical limits of the river, stands, and must 
stand, exactly as the Act has defined them. To 
the east of the Newark-Cardross line compulsory 
pilotage is prescribed, and the area so defined 
could not, without violation of this statute, be 
extended in any direction by by-law, or apart 
from statutory amendment, alteration, or repeal.

When sect. 633 of the 1894 Act accordingly 
speaks of a “ qualified pilot acting in charge of 
that ship within any district where the employ
ment of a qualified pilot is compulsory by law,” 
it  can, in my humble judgment, not extend, so 
far as the Clyde is concerned, to any district 
west of the Newark-Cardross line. To the east 
of the line and up to Glasgow “ the employment 
of a qualified pilot is compulsory by law ” ; to the 
west of that line it  is not. W ith every respect to 
the English judges who have come to the decisions 
analysed by your Lordships, I  think that this 
case depends upon statute, and that it  ends at 
this point.

The actual place of collision was at the tail of 
the bank opposite the Princes Pier at Greenock, 
four miles west of the Newark-Cardross line, and 
well within the voluntary pilotage area. The 
scheme of the by-laws appears to have been to 
have two sets of licensed pilots—one for the river 
and the other for the firth. According to the 
practice which, however, prevails, one man obtains 
a licence for both districts ; and in working out 
this plan it has been found for the convenience 
of all parties expedient that pilots should reside 
in Greenock and be available for call at that 
port. By-laws appropriate to these topics are 
made, and one of these by-laws says that when 
the pilot boards the vessel he should be in charge 
of the vessel. He might be taken on at Greenock 
or he might have been taken on as far west as 
the Cumbraes, but the argument presented to 
your Lordships’ House is that he, being on the 
the ship and in charge of it, the by-law operates 
ipso ju re  as an extension of “ the district where 
the employment of a qualified pilot is compulsory 
by law.”

I t  is fortunately highly inexpedient to elaborate 
this point, for, in the view which I  take, it would 
be totally incompetent for a pilot board so to act 
as to extend the district where the employment 
of a qualified pilot is compulsory by law. And if 
any by-law has purported to do that it  would not 
be carrying out, but controverting, the express 
provisions and geographical limitations of the 
1858 statute.

There is no Scottish case which gives sanction 
for doing this, and with regard to the English 
cases I  do not, speaking with respect and for 
myself, find that (dealing as they do with 
different statutes and different circumstances) 
they illustrate this particular Act of 1858 in such 
a way as to permit me to construe it apart from 
these geographical limitations to which I  have 
referred. The statutory provision is not affected, 
or controlled by, and it makes no stipulation on
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the subject of the point where the employment 
of the qualified pilot took place, or the tract of 
water (a treat part of which may lie outside the 
district in which pilotage is compulsory) for 
which a pilot’s services are engaged. But what 
the statute has to do with is, I  repeat, “ the dis
trict where the employment of a qualified pilot is 
compulsory by law.”

I  put this ease during the argument', and I  
cannot say that I  received any satisfactory 
answer to i t :—Assume a vessel outward-bound 
from Glasgow, and therefore under the charge of 
apilot, to reach the Newark-Cardross-line, and to 
pass, that is to say, from the river, in which the 
employment of a qualified pilot is compulsory by 
law, into the firth, where it is not. Assume this 
vessel to meet an inward-bound steamer, and 
the inward-bound steamer having sailed to 
that lim it which it can do without any con
travention of either statute or by-law without 
a pilot. Then, being about to enter the river, she 
requires a pilot, and the pilot from the outward- 
bound vessel is thereupon transferred to it. He 
takes charge on or near the actual line which is 
the western boundary of the river by law.

Is there anything contrary to law in that ? Is 
there anything in any by-law which would compel 
the vessel in such circumstances to go back to 
Greenock and go through the form of taking up 
the pilot there P I  humbly do not think there is. 
The illustration is not fantastic. I t  would apply 
to-day in the same way to any vessel sailing from 
Port Glasgow to Glasgow, a pilot being picked up 
at the former port. A t a point actually three or 
four miles to the west of that, and down the 
firth, this collision occurred. I t  humbly appears to 
me to have no bearing upon the case to say that 
the vessel had to pick up the pilot opposite 
that point—namely, at Greenock. I f  the 
meaning of that is that it  was an excel
lent or convenient arrangement and in accord 
with the by-law, good and well. That cannot 
affect the statutory limitations. But if the 
meaning of it  is that it  so far affected them 
as to produce a result equivalent to extending the 
river four miles to the west of its specified 
boundary, I  cannot hold this to be in accordance 
with law. The respondents’ case necessarily 
involves that the same reason would apply if  the 
pilot was picked up at the Cumbraes. He would 
be a duly licensed p ilot; his district would include 
a large tract of water within which pilotage was 
voluntary, and a smaller tract of the river within 
which it was compulsory. The illustration is 
merely given to show how strange would be the 
results of leaving the plain geographical limits set 
forth by the statute.

W ith regard to the English decisions, I  agree 
with the analysis and reasoning upon those given 
in the judgment read by my noble and learned 
friends who have preceded and are to follow me. 
I  only presume to add to these judgments these 
two points : First, without differing in any way 
from Lord Wrenbury’s view as to the case of 
Lucey v, In g ra m  (6 M. & W. 302), I  must say that 
the Btatute there under construction was couched 
in language very different from the 75th section 
of the Clyde Act of 1858. In  the second place, I  
think, if I  may respectfully say so, that confusion 
has been introduced into this department of the 
law by the expression “ compulsory pilot.” What 
the statute deals with is a place, area, or

district where pilotage is compulsory. But if ihe 
word “ compulsory ” is to be applied to the man, 
the pilot, then once the licensed pilot is on hoard 
of a vessel he carries this adjective or quality 
with him (such is apparently the inference) in 
such a way as to put the ship itself under oom- 
pulsory pilotage and to convert the area into a 
compulsory area, although with regard to the 
latter the point of collision was out of bounds, 
and with regard to the former compulsory 
pilotage was not prescribed. A ll this, in my 
opinion, is concluded adversely by the considera
tion that the place of employment or the place to 
which the employment can be extended either 
before the compulsory pilotage area is reached or 
after it  is left, is truly an irrelevant considera
tion in view of the clear and very plain language 
of the Merchant Shipping Acts.

I  agree that the appeal should be allowed.
Lord P abm o o b .— I  concur in the judgment 

about to be delivered by Lord Wrenbury.
Lord W b e n b u e y . — The question here is 

whether at the time of the collision the F jo rd  was 
in charge of a pilot whose employment was com
pulsory, with the result that her owners are free 
from liability. The question has been argued 
under two heads, (1) whether the owners are 
within sect. 633 of the Merchant Shipping Act 
1894, and (2) whether at common law the relation 
of master and servant ever arose between the 
owner and the pilot so as to render the former 
liable for the negligence of the latter.

Having regard to sects. 136 and 75 of the Clyde 
Navigation Consolidation Aot 1858, the F jo rd  at 
the moment of the collision was not at a place 
where she was bound to navigate with a pilot. 
She was entitled at that place to navigate by her 
own officers. She had taken a pilot on board at 
Greenock, which was, under the regulations, a 
proper place to take him, but she was in waters 
in which, so far as the Clyde Act of 1858 was 
concerned, she was entitled to keep charge of the 
navigation by her own officers, and not to give 
charge to the pilot.

The Pilotage Board constituted by sect. 128, 
however, had made (as by sect. 139 they were 
entitled to make) by-laws for the proper navi- 
gation of vessels at places which included the 
place where the collision occurred, and had by 
by-law 37 provided that “ the pilot when on board 
shall have sole charge of the vessel.” They had 
also by by-law 17 provided that pilots should be 
licensed in two classes—namely, river pilots 
licensed to pilot between Glasgow and Greenock 
(which was the present case) and deep sea pilots 
licensed to pilot between Greenock and Little  
Cumbrae.

The question to be determined upon the Acts 
and by-laws is whether, for the purposes of 
sect. 633 of the Merchant Shipping Act 1894, 
the pilot was in these facts acting in charge 
of the ship within a district where the em
ployment of a qualified pilot is required by 
law. Two questions arise—the one on the word 
“ district,” the other on the words “ required by 
law.”

As regards the latter, in my judgment the 
employment of a qualified pilot was not, under 
the circumstances of this case, “ required by law.” 
My reasons for this opinion are as follows: First, 
the law required a pilot in the circumstances
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mentioned in sect. 138 of the Clyde Act. The 
power to make by-laws did not extend to allow of 
an extension of sect. 138. I t  empowered only by
laws for the proper navigation of vessels having 
regard to sect. 138. The Ruby (6 Asp. Mar. Law. 
Cas. 577) is not an authority that the area of 
compulsory pilotage can be enlarged by by-law 
under such a power to make by-laws as is con
tained in the Act of 1858. The decision in the 
Ruby is based upon the fact that the local Act 
53 Geo. 3, c. clxxxiii., by its preamble and by 
sect. 17, contemplated acts and gave power to the 
commissioners to do acts for establishing and 
regulating th9 pilotage of ships, and that the 
subsequent Act of 1845 gave, by sect. 158, power 
to make by-laws for regulating the pilotage, and 
that, having regard to the Act of 1813, this 
meant establishing pilotage. Under these pro
visions it was held that a by-law could mako 
pilotage compulsory. That is not this case. 
The definition of the area of compulsory pilotage 
is the definition of an area within which third 
parties will, in case of collision, be deprived of a 
right which otherwise they would have against 
the owners. The Clyde Act of 1858 had defined 
what that area was. The by-laws could not 
extend it.

Secondly, the provisions in the by-laws by 
which it is said that they extended the area is 
found in by-law 37: “ The pilot when on board 
shall have sole charge of the vessel.” In  my 
opinion this provision was contractual only, and 
not compulsory.

Inasmuch as the ship was, under the circum
stances mentioned in sect. 138, bound to have a 
pilot, the pilotage board was, I  think, bound 
reasonably to supply one. They could not attach 
any conditions they liked to supplying one; they 
could, I  think, attach reasonable conditions. I  
doubt whether it  would be a reasonable condition 
which they could lawfully impose that the master 
should give over the charge of his vessel to 
another, when he was not in law bound to do so. 
But assuming the condition to be reasonable, its 
acceptance by the ship created a contractual and 
not a compulsory obligation. I f  the pilotage 
authority says I  will give you a pilot if you will 
give him charge from the time he comes on board, 
and the ship consents, the result is that a 
contractual and not a compulsory obligation 
is imposed upon the ship. Compulsory for 
the present purpose does not mean the compulsion 
of necessity, which leads the ship to acquiesce, but 
the compulsion of law which prevails whether the 
ship assents or not.

As to the latter point it  is contended that 
sect. 633 is operative not only at the point where 
the employment of a pilot is compulsory, but in 
“ any district where the employment of a qualified 
pilot is compulsory by law,” and it is argued that 
“ district ” means “ pilotage district,” and that the 
words mean “ within any pilotage district in any 
part of which the employment” is compulsory. 
The pilotage district here, it is said, is Greenock 
to Glasgow, for the pilot’s licence was to pilot 
between those plaoes, and in some part (although 
not this part) of that district pilotage was com
pulsory.

To my mind the contention does violence to 
the language. The rights of third parties are not 
to be taken away by words which as they stand 
and without altering “ where ” into “ in any part

of which ”  do not affect them. In  the present 
case, if  the contention is right, the whole voyage 
from Little Cumbrae to Glasgow could have 
been made the subject of compulsory pilotage, if 
the pilotage board had elected (as they might) to 
license a pilot for the whole of that distance, with 
the result of making it one pilotage district.

Upon the question of sect. 633 of the Merchant 
Shipping Act 1894 I  think the appellants are 
right.

As regards the common law I  am far from 
clear that there is any separate question. But I  
will assume that apart from sect. 633 there may 
be an arguable point. The point, if  it  exists, is 
th is: When the pilot was taken on board at 
Greenock, and, in fact, took charge of the vessel, 
did he take charge by the request or with the 
assent of the master so as to constitute the pilot 
the servant of the owner, or did he take charge 
adversely to the master and because he had the 
right so to do P This vessel was going from free 
waters into compulsory waters. As a subsidiary 
question would the result be different if she had 
been coming from compulsory waters into free 
waters P

In  my judgment there is no difference between 
the two cases. In  each case it seemB to me that 
at the moment when the vessel is in free waters 
the pilot can only take or keep charge, and by 
implication he did take or keep charge by the 
request of the master. Take the present case; 
the pilot came on board on the terms (see by
law 37) that he should have sole charge. I  have 
stated my reasons for thinking that that was 
a contractual term. The pilot takes charge 
by the contractual consent of the ship. The 
owners have adopted him as their servant. Take 
the case of the pilot who had been shipped, say, 
at Glasgow, had come down the river, had crossed 
the arbitrary line, and was no longer ip the river 
but in the Firth. When she crossed the line the 
master (but for the contractual term) could have 
said, “ I  shall now take charge,” and the pilot 
could not have said him nay. He did not do so. 
Why ? Because by contract, after the line was 
crossed, he was to leave the pilot in charge. He 
was there from that moment by contract, and the 
relation of master and servant existed.

So far I  have abstained from all reference to 
authorities. I  go on to consider what the autho
rities are.

In  Lueey v. Ing ra m  (6 M. & W. 302) it  was held 
that the owner need not have employed a pilot 
at all. But he did so. The ship was held to be 
within sect. 72 of the Pilot Act (6 Geo. 4, c. 125) 
a ship “ wanting a pilot ”  because she wished for 
a pilot. Under these circumstances the court 
held that the pilot was “ acting in the charge of 
such ship under ” the provisions of the Act within 
sect. 55, because under sect. 72 he was bound to 
take charge. I  am unable to agree. The obliga
tion of the pilot to serve arose under the provi
sions of the Act. But his acting in the charge 
of the ship arose, not under any of the provisions 
of the Aot, but by reason of the ship’s asking 
him to act, from which it resulted that under the 
provisions of the Act he was bound to comply. 
Lueey v. Ing ram , I  think, was wrongly decided.

The S te ttin  (1 B. & L. 199) in the Privy Council 
was a case in which the vessel inward bound to 
the Port of London came into collision within her 
own port, but was at the time being navigated by
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a duly licensed pilot. She had passed from an 
area of compulsory pilotage— had entered an area 
in which she was not compelled to have a pilot— 
but remained, in fact, in charge of the pilot. The 
ship was held liable for damage. This decision 
concurs with my own opinion. I t  is applicable 
to the present case unless a distinction is 
to  ̂be drawn (and I  have said that, in my 
opinion, it  is not) between the case of a ship 
passing from compulsory into free waters and 
that of a ship passing from free into compulsory 
waters.

In_ General Steam N aviga tion  Company v. 
B r it is h  and Colon ia l Steam N av iga tion  Company 
(L. Rep. 3 Ex. 330 ; 4 Ex. 238), the Court of first 
instance followed Lucey v. In g ra m  and not The 
S te ttin  (uh i sup.). In  the Exchequer Chamber 
it  was held that the ship was not at the time of 
the collision within her own port and that pilotage 
was therefore compulsory. The point, therefore, 
did not arise, and what was said upon it was but 
dictum. I  am bound, however, to say that I  do 
not agree with tfee dictum. The grounds relied 
upon are tw o: First, that up to Gravesend 
pilotage was compulsory and that “ we cannot 
Bee any indication of a fresh contract as to the 
latter portion of the transit.” Fresh contract 
there could be none, for the previous relation was 
not contractual, but compulsory. A  contract 
(not a. fresh contract), as I  have already said, was, 
I  think, to be inferred so soon as the com- 
pulsory relation terminated. Secondly, that the 
words of the Act are “ within the district.” I  
have already expressed my opinion upon the 
effect of these words. Lastly, the court dis- 
tinguisbed The S te ttin  (ub i sup.) on the ground 
with which I  have already dealt—namely, that in 
The S te ttin  (ub i sup.) the vessel was passing from 
compulsory waters into free waters. General 
Steam N aviga tion  Company v. B rit is h  and 
Colonia l Steam N aviga tion  Company (L. Rep. 3 
Ex. 3 3 0 4  Ex. 238) is upon the point before the 
House dictum only and not decision—and with 
the dictum I  cannot agree.

In  The Charlton  (73 L. T. Rep. 49 ; 8 Asp. Mar. 
Law Oas. 29), however, the case was by inadver
tence treated by the Court of Appeal as a decision 
binding upon that court. The Charlton  was pro
ceeding from compulsory to free waters. Lord 
Esher, M.R. decides the case on the ground that 
the pilot was no longer a compulsory pilot, but 
that he was still “ in charge without any altera
tion of the relations between himself and the 
master of the ship.” I  cannot follow this. The 
original relation was that the pilot was dom inus; 
it  mattered nothing whether the master wished 
him to have charge or not, he was compelled to 
let him have charge. The subsequent relation 
was that the pilot was not dominus at all. The 
master could have told him to go below and 
could, adversely to the pilot, have taken charge 
himself. Secondly, the Master of the Rolls 
decides on the word “ district.” This is the point 
upon the statute with which I  have already dealt. 
Lastly, he decides it on the ground of expediency, 
of the difficulty which would arise in determining 
when the terminus of compulsory pilotage had 
been reached. The rights of third parties cannot, 
I  think, be taken away on grounds of expediency. 
Kay, L.J. adds no further ground. A. L. Smith, 
L. J. decides upon the General Steam N avigation  
case (ub i sup.) in the Exchequer Chamber.

In  The L io n  (21 L. T. Rep. 41; L. Rep. 2 P. C. 
525) it  was held that the vessel was not carrying 
passengers, and was therefore not bound to take a 
pilot. The board followed The S te ttin  (ub i sup.) 
and not Lucey v. Ing ram .

These are the authorities. Upon authority the 
balance is, I  think, in favour of the view which I  
expressed in the earlier part of this opinion. 
However this may be, I  submit to your Lordships 
that when this collision occurred the ship was in 
charge of the pilot, not compulsorily against the 
master, but contractually by the implied request 
and consent of the master, and that as towards 
third parties the owners cannot protect them
selves from liability upon the ground of com
pulsory pilotage.

I t  results that, in my judgment, this appeal
succeeds.

In terlocutor o f the F irs t D iv is ion  recalled and 
tha t o f the sheriff-substitute restored. The 
respondents to pay the appellants’ costs there 
and below.

Agents for the appellants, W illia m  A . Crump 
and Son, for Fyfe, Maclean, and Co., Writers, 
Glasgow, and Campbell F a ith , S.S.C., Edinburgh.

Agents for the respondents, Thomas Cooper and 
Co.

J u ly  19 and Nov. 5,1915.
(Before Viscount H a l d a n e , Lord D u n e d in  

and Lord A t k in s o n .
Stott (B a l t ic ) Steam ers  L in e  v . M ar ten

A N D  O TH E R S , (a)
ON A P P E A L  E R O M  T H E  C O U R T OP A P P E A L  IN

E n g la n d .
Insurance (M arine )— Time p o licy— “  P erils  oj the

sea — In s titu te  tim e clauses— “ Inchm aree”  
clause— M arine  Insurance Act 1906 ( 6  Edw. 7  
c. 41), sect. 30; sched. 1, r. 12.
The p la in tiffs  took out a policy o f m arine in su r
ance w ith  the defendants on the ir ship which 
covered (inter alia) perils o f the seas. The 
policy included the conditions o f the In s titu te  
time clauses as attached, clause 3  o f which p ro 
vided as fo llow s  “ I n  p o rt and a t sea, in  
docks and graving docks, and on ways, grid irons, 
and pontoons, a t a l l times, in  a ll places, and on 
a ll occasions.”  Clause 7 provided : “ This in 
surance also specially to cover (subject to the free  
and the average w arran ty) loss o f or damage to 
h u ll or machinery through the negligence o f the 
master, mariners, engineers, or p ilo ts, or 
through explosions, burstings o f boilers, breakage 
o f shafts, or through any defect in  the m achinery 
or h u ll . . .”

W hile the ship was ly ing  in  the dock a boiler, 
which was being lifte d  by a flo a tin g  crane in  
order that i t  m ight be lifte d  in to  a hold, fe ll, 
owing to the p in  o f a shackle breaking, and 
damaged the ship.

In  an action under the policy
Held, (1) tha t the loss was not caused by a p e ril o f  

the sea, and the language o f the po licy itse lf 
showed tha t the scope o f the clause was lim ite d  to 
such perils  or perils  ejusdem generis and (2 ) tha t 
neither clause 3 nor clause 7 o f the In s titu te

(o) Reported by W . E. R s ir ,  Esq., B urla te r-» t-L»w .
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Tim e Glauses extended the genus o f the tit le  
insured against.

Decision of the Court of Appeal, reported 12 
Asp. M ar. Law  Cas. 555 ; 111 L . T. Ben. 1027 • 
(1914) 3 K . B . 1262, afirm ed.

A pp e a l  from a decision of the Court of Appeal 
(Buckley, L .J ., Kennedy, L. J., and Phillimore, L.J.) 
reported 12 Asp. Mar. Law Cas. 555 ; 111 L. T. 
Rep. 1027 ; (1914) 3 K . B. 1262, which affirmed a 
decision of Pickford J. reported 12 Asp. Mar. Law 
Cas. 414; 109 L. T. Rep. 899 ; (1914) 1 K . B. 442.

The action, which was tried as a commercial 
cause, was brought by the appellants against the 
respondents, who were underwriters, on a policy 
of marine insurance on the steamship Ussa dated 
the 16th March 1911, which included the con
ditions of the Institute Time Clauses as attached.

Leslie Scott, K.C. and L . F . C. Darby  for the 
appellants.

A d a ir Boche, K.C. and M acK innon , K.C. for 
the respondents.

The facts and arguments sufficiently appear 
from the judgments which after consideration 
were delivered dismissing the appeal.

Viscount H a l d a n e —I  think that the decision 
of the Court of Appeal was right.

Turning first of all to the well-known language 
of the policy itself, I  am of opinion that it is now 
settled law that the words of the clause describing 
the adventures and perils insured against indicate 
that the Bcope of this clause is confined to the 
genus of adventures and perils of the seas, and 
that tbe reference to other perils, losses, and mis
fortunes, with which the clause concludes, is 
limited to those that are of this genus. Since 
the j udgment of this House in Thames and Mersey 
M arine  Insurance Company v. H am ilton , Fraser 
and Co. ( 6  Asp. Mar. Law Cas. 200; 57 L. T. Rep! 
695; 12 App. Cas. 484) I  Conceive that this point 
has become a settled one.
. Turning next to the Institute time clauses 
incorporated in the policy, I  am of opinion that 
clause 3 makes it clear that the risks in question 
extend, among other things, to risks in port, but 
does not extend the character or genus of the 
fisks. I  am further of opinion that clause 7 , 
known as the “ Inchmaree ” clause, is not to be 
read as inserted into or as expanding the descrip
tion of risks contained in the policy, but is to be 
regarded simply as a supplemental and indepen
dent clause, adding to the risks covered loss or 
damage to hull or machinery arising out of the 
negligence of those managing the ship, or from, 
among other things, breakage of shafts or latent 
defects. Clause 7 does not in this view enlarge 
the genus, but simply provides that if this kind 
of accident happens it is to be covered indepen- 
dently as an addition to the perils described in 
the policy. The words of clause 7 do not, as I  
shall presently point out, of themselves cover the 
case which has occurred, and if I  am right, they 
do not alter the construction of the general clause 
m the policy.

Now what actually happened was that the 
ussa, the steamer the subject of the policy, 
was in course of having three boilers loaded 
into her hold as part of her cargo. These boilers 
were brought alongside her by means of a steam 
crane mounted on a mobile floating structure 
called the Atlas, belonging to the Mersey Docks 
and Harbour Board, and itself a vessel propelled

V ol. X I I I . ,  N. S.

by steam. The boiler which caused the damage 
was lifted and swung over the Usea's side, and it 
had to be tilted in order to get it  into her hold. 
As the boiler was being lowered it caught on the 
hatch coamings, and the weight being thus taken 
off the jib of the steam crane, a water counter
balance on tbe other side of the Atlas  caused her 
to list away. The result was that the end of the 
jib of the crane was lifted. The chain fall 
became taut, the pin of the shackle holding the 
®ling gave, and the boiler fell and damaged the 
TJssa.

Notwithstanding what was said in argument, I  
think that the A tlas  was simply a machine inde
pendent of the Ussa. I t  was essentially a crane, 
and for all that appears to the contrary it  might 
have been used for loading trucks by the riverside 
as well as for loading ships. I t  therefore did not, 
for the purposes of the question before us, differ 
from a crane on the quay, and it was not under 
the control of the Ussa’s crew. What happened 
while it was being used on the face of it does not 
fall within the words of clause 7 of the Institute 
Clauses, and the only question is whether the 
accident comes under the genus of the other perils 
described in the policy. Now, this genus is 
limited, as I  have already said, to perils of the 
seas. No doubt under this policy these include 
perils of the seas maturing in port. But the 
accident which occurred was one which might 
happen in loading a railway truck just as much 
as in loading a ship, so far as its general character 
was concerned. I  am unable to attach any im
portance to the nature of the Atlas, or to the fact 
that she sailed about the river and was liable to 
list by reason of her water-balance. For tbe 
present purpose she was, as I  have said, a mere 
machine for loading, and I  am of opinion that 
there is no real analogy between what happened 
and the infliction of damage by collision or 
otherwise by one vessel on another at sea. I  do 
not think that the accident which occurred arose 
out of a peril of the seas within the meaning of 
the policy.

I  therefore move that the appeal be dis
missed.

Lord D u n e d in  (read by Lord Su m n e r ).-—I  
concur. I  think this case is practically settled by 
what was decided by this House in the case of 
Thames and Mersey M arine  Insurance Company 
v. H am ilton  Fraser and Company (ubi sup.).

I  need not quote the words of. the policy which, 
apart from the Institute time clauses, in that 
case and in this are in common form. In  both 
cases it was admitted that what had happened 
did not fall under the words which enumerate cer
tain specific perils, but reliance was placed on the 
general words—all other perils, losses, and mis
fortunes.

The Thames case decided first that these 
general words must be restricted to meaning 
perils and losses ejusdem generis of perils of the 
sea or the other enumerated perils, and second 
that it did not make a perii efusdem generis 
because it was in connection with something 
which was being done and was necessarily being 
done for the prosecution of a voyage.

In  that case the donkey engine, which had been 
split, was being used to fill the boilers. Without 
filled boilers the vessel could not proceed on her 
voyage, and Lord Halsbury put the point quite 
plainly when he says (12 App. Cas., at p. 490):

2 D
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“ On tha one side it is said that filling the boiler 
was necessary to enable the ship to prosecute her 
voyage; on the other it is said that the accident, 
peril, or misfortune had nothing to do with the 
sea, and was in no sense of the like kind with any 
of the perils enumerated.”

That seems to me to dispose of what the learned 
counsel called his wider proposition, namely, that 
all accidents in loading are covered. Loading 
is a necessary preliminary to the voyage of a 
freighted ship; but so is the filling of the boiler. 
In  both cases you have to look further and see 
whether the accident itself had, as Lord Halsbury 
put it, “ anything to do with the sea.”

The accident here was that a heavy thing was 
dropped by a loading crane, partly owing to 
the piD oi a shackle being insufficiently strong, 
and partly because, owing to the load catching on 
the coamings of the hatchway, a strain was 
relaxed and then suddenly put on again with a 
jerk. As to the pin, obviously no point could be 
made, but the learned counsel rested what he 
called his narrower proposition upon the idea 
that you imparted what one may call a marine 
character to the accident by saying that hatch
ways are narrow. Now an aperture is small or 
not, according as to whether the thing you want 
to put into it is big or not; and precisely the 
same difficulty as arose here might and does 
arise with putting any unwieldy and heavy object 
into a railway truck. I  cannot therefore accede 
to the smaller proposition; and the fact that the 
crane itself was water-borne can have nothing to 
do with it, because that fact had nothing to do 
with the cause of the accident.

There remains an argument which was founded 
on clause 7 of the Institute time clauses. That 
clause adds certain specific causes of loss or 
accident for which the underwriters make them
selves responsible. They may be generally 
described as causes of loss or accident which are 
to be found in defects of the ship itself or 
machinery therein. This clause has no general 
words attached. To make it available the appel
lant has first to say that as it  is an addition to 
the enumerated perils clause, it must be read as 
embodied in that clause, and thus get the benefit 
of the general words attached to that clause; and 
secondly, that the cause of loss here is ejusdem 
generis with the causes of loss described therein. 
I  think this argument fails in both branches. I  
think the new clause comes in its own place, and 
must have had general words attached to it if 
such general words were intended to be added; 
and, further, I  think that the breakage of 
machinery belonging to and introduced by other 
people is not ejusdem generis with the breakage 
of machinery forming part of the ship.

For these reasons I  am of opinion that the 
appeal should be dismissed.

Lord A t k in s o n .—This is an appeal from a 
judgment of the Court of Appeal, dated the 
29th July 1914, dismissing an appeal from the 
judgment of Pickford, J., dated the 13th Nov. 
1913, in favour of the respondents, the defendants 
in an action brought by the appellants against 
them to recover, in respect of a loss under a 
certain time policy effected on the steamship 
Ussa, for twelve months from the 16th March 
1911.

The appellants are the owners of the steamship 
Ussa. The respondents are underwriters at

Lloyds. During the currency of the policy the 
Ussa was being loaded in dock at Liverpool. 
Part of hercargo was a large boiler longer than 
her hatchways. This boiler was carried alongside 
the Ussa by a vessel called the Atlas. The two 
vessels were placed alongside each other star
board to starboard. By means of a crane erected 
on the A tlas  the boiler was lifted, swung over the 
side of the Ussa, and was being lowered into her 
hold through one of her hatchways. The chain, 
or fall as it is called, of the crane was fixed, and 
prevented from running out by a pin fixed in a 
shackle of this chain. The boiler caught in the 
hatch coamings. The strain on the chain being 
thus lessened, the movement of the water in the 
automatic counter-balance caused the Atlas  to 
list to port, away from the Ussa. The boiler came 
free with a jerk, the pin of the shackle was carried 
away, and the boiler fell into the hold, injuring 
the ship. I t  was found aB a fact that the water 
in the dock was not agitated.

The clause in the policy was of the usual 
kind, insuring the ship against perils of the seas, 
men of war, fire, enemies, pirates, rovers, thieves, 
&c.,&c., and “ all other perils,losses, and misfor
tunes that have or shall come to the hurt, detri
ment, or damage of the goods, merchandise, or 
ship.” And there was a provision that the policy 
should include the conditions of the Institute 
time clauses attached. The seventh of these 
latter is the only one of importance. I t  runs 
thus:—

7. This insurance also specially to cover (subject to 
the free of average warranty), loss of, or damage to hu ll 
or machinery through the negligence of master, mariners, 
engineers, or pilots, or through explosion, bursting of 
boilers, breakage of Bhafts, or through any la tent defeot 
in  the machinery or hull, provided such loss or damage 
has not resulted from want of due diligence by the 
owners of the ship, or any of them, or by the manager, 
masters, mates, engineers, pilots, or crew not to be con
sidered as part owners w ith in  the meaning of th is clause 
should they hold shares in  the steamer.

This condition is styled the Inchmaree clause 
or condition. I t  was admittedly specially intro
duced after the decision of this House in the case 
of Thames and Mersey M arine  Insurance Com
pany L im ite d  v. H am ilton, Fraser, and Co. (ubi 
sup.) to cover injuries not caused by perils of the 
sea, properly so called, or covered by the general 
words of such policies covering perils akin to, or 
resembling, or of the same' kind as perils of the 
sea. Mr. Leslie Scott contended that the policy 
of insurance should be read and construed as if 
this seventh condition had been inserted in the 
body of the policy before the general words, so 
that in effect the policy should be held to cover 
not only the risks ejusdem generis with those 
specifically mentioned in the body of the policy 
itself, but also risks ejusdem generis with those 
mentioned in the seventh condition.

In  my view that is wholly illegitimate. This 
seventh clause is merely an addendum to the 
policy covering risks not covered by the policy 
as it stood, and cannot by adding to it  general 
words such as are found in the policy itself expand 
it. Putting the seventh clause aside, there remains 
the question, Is the accident which caused injury 
to the ship a peril of the seas or a peril ejusdem 
generis as a peril of the seas ? That it  is not a 
peril of the seas properly so called is admitted
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So, then, the question is thus, Is it  one of the 
same genus of perils of which true perils of the 
seas are species. A  peril whose only connection 
with the sea is that it  arises on board ship is not 
necessarily a peril of the seas nor a peril ejusdem 
generis as a peril of the sea. The breaking of 
the chain of a crane, or of a shackle of that chain, 
if overloaded or subjected to too severe a Btrain, 
is not more maritime in character when it occurs 
on board a ship than when it occurs on land. Nor 
is the catching the ends of a lengthy boiler on the 
coamings when being lowered into the hold of a 
ship through a hatchway more maritime in its 
character than would be the catching on land of 
any piece of machinery on the sides of an opening 
shorter than itself through which it was being 
lowered. Neither the winds nor the waves 
contributed to this accident. Nor did the fact 
that the ship on which it occcurred was water
borne. The listing of the A tlas  to port tended to 
take up the slack of the chain, and to diminish 
the  ̂extent of the drop, and, therefore, of the 
strain when the boiler got free, rather than the 
contrary. The statement of Lord Ellenborough 
in Cullen v. B u tle r (5 M. &  S. 461), as to the 
proper construction of general words, such as 
those used in the present case, in a policy of 
marine insurance, has been many times approved 
of. He said due effect would be given to them 
by “ allowing them to comprehend and cover 
other cases of maritime damage of a like kind to 
those_ which are enumerated, and occasioned 
by similar causes.” By the words “ maritime 
damage” Lord Herschell, in the Thames and  
Mersey M arine  Insurance Company v. H am ilton , 
Fraser, and Co., took Lord Ellenborough to have 
meant not only damage caused by the sea, but 
damages of a character to which a marine 
adventure is subject.

In  my view the present case is covered by this 
last-mentioned case. The operation which the 
working of the donkey engine in that case was 
designed to effect was, do doubt, a preparation 
for the sailing of the ship—namely, the filling of 
her boilers with water—but the accident arose 
from the outlet for the water pumped up by the 
pump which the engine worked being closed, with 
the result that the air chamber of the pump gave 
way under the excessive pressure of the water 
which could not escape, and it was held, on the 
principle laid down by Lord Ellenborough, that 
it was impossible to say that this damage, the 
bursting of the air chamber, was occasioned by a 
“ cause” similar to perils of the sea. The 
loading of a ship with her cargo is no doubt 
in one sense a preparation for her sailing. I t

. ?ertainly not so directly connected with her 
sailing as was the pumping of water into the 
boilers of a steamship, but unless the accident 
which occurs in the course of those preparatory 
operations be occasioned by a cause similar to 
perils of the sea it is not covered by such a policy 
as this. Well, it  seems to me quite as impossible 
in this case to say that the breaking of the crane 
chain or the pin of one of its shackles was 
occasioned by a cause similar to the perils of the 
sea, as it was in the last cited authority to say 
that the bursting of the air chamber of the 
donkey engine-pump was occasioned by a cause 
similar to a peril of the sea. The two cases are 
really in principle on all fours. I  am, therefere, 
of opinion, that the judgment appealed from was

fH . of L.

right and should be affirmed, and this appeal be 
dismissed with costs here and below.

Order accordingly.
Solicitors for the appellants, Lightbound, Owen, 

and Co.
Solicitors for the respondents, W. A. Crump 

and Son.

Oct. 19, 21, and Nov. 22,1915.
(Before Lord A tk in s o n , Lord P a r k e r  of 

W ad d in g to n , and Lord Su m n e r  (with 
Nautical Assessors.)

T h e  P eter  B e n o it , (a)
ON A P P E A L  F R O M  T H E  C O U R T OF A P P E A L  IN  

E N G L A N D .

S hipp ing— Collision— Both vessels to blame—A p. 
portionm ent o f damages— M aritim e  Conventions 
Act 1911 (1 & 2 Geo. 5, c. 57) s. 1, sub-s. 1,

To judge o f the degree o f a ship’s cu lpa b ility  under 
sect. 1, subsect. 1, o f the M aritim e  Conventions 
Act 1911:—

Regard must be had to the relative positions o f the 
two vessels, the view which each had o f the other, 
the signals which passed between them, and the 
opportunity each had o f avoiding the consequences 
o f the other’s errors ;

Fau lts  in  navigation which do not contribute to 
the collis ion are not^ to be tahen in to  con
sideration ;

Where the evidence does not establish tha t a clear 
preponderance o f cu lpab ility  rests upon one ship, 
the d iv is ion o f damages should be h a lf  and h a lf ; 

The word “ r iv e r ”  in  Tees Conservancy By-laws 
does not include the buoyed channel outside the 
rive r mouth, and there is no analogy between 
th is  buoyed channel and certain waterways 
which have been declared to be narrow  channels. 

Query as to the duty o f vessels approaching at a 
considerable distance to blow whistle signals, 
and the effect o f the omission to do so having 
regard to the above section.

A t  the hearing o f a su it in  the A d m ira lty  Court 
f o r  damages caused by collis ion the judge found  
both vessels were to blame, but tha t one was much 
more to blame than the other, and he apportioned 
the lia b il ity  a t fo u r-fifth s  and one-fifth.

The Court o f Appeal, in  construing sect. 1, sub
sect. 1 o f the M a ritim e  Conventions Act 1911, 
were-of op in ion tha t the fa u lt  to the degree o f  
which the lia b il ity  was to be apportioned must 
be read as meaning fa u lt  causing or contribu ting  
to the collision, and being o f op in ion tha t there 
was no evidence on which the blame could be 
w ith  any certa in ty  apportioned, directed that 
the l ia b i l ity  should be apportioned equally.

Held, a fte r consideration, tha t the decision o f the 
Court o f Appeal was righ t.

Decision o f Court o f Appeal affirmed.

A p p e a l  from a judgment of the Court of Appeal 
(Buckley, L  J., Pickford, L. J., and Bankes, L.J.), 
with Nautical Assessors, dated the 11th Feb. 
1915, allowing an appeal from a judgment of 
Bargrave Deane, J.

A  collision occurred on the evening of the 
18th Oct. 1913 at the entrance of the river Tees 
between the Belgian owned ship Peter Benoit

(“ 1 Reported by W . E. Re id , Esq,, Barrister-at-Law.

T h e  P eter  B e n o it .
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and the Spanish ship A urre ra . Both vessels 
sustained damage.

The owners of the A urre ra  sued in the Admiralty 
Court to recover for the damage which their ship 
had sustained, and the owners of the Peter Benoit 
counter-claimed.

Bargrave Deane, J. held that both vessels were 
to blame, but that the A u rre ra  was the more in 
fault, and accordingly under sect. 1 , sub-sect. 1 , 
of the Maritime Conventions Act 1911 he appor
tioned the liability at four-fifths and one-fifth.

The Court of Appeal were of opinion that there 
was no evidence on which the blame could be with 
any certainty apportioned and directed that the 
liability should be apportioned equally.

The owners of the Peter Benoit appealed.
Aspina ll, K.C. and B . Stephens for the appel

lants.
Bateson, K.C. and Dumas for the respondents.
The House, having taken time for considera

tion, gave judgment dismissing the appeal.
Lord A t k in s o n .—The appeal in this case 

arises out of a collision which took place at 
about six o’clock p.m. on the 18th Oct. 1913 off the 
mouth of the river Tees, between a Spanish steam
ship named the A urrera, inward bound into the 
Tees, and a Belgian steamship, the Peter Benoit, 
outward bound from that river. The case was 
tried before Bargrave Deane, J., who found both 
ships to blame, but was of opinion that the culpa
bility of the A urre ra  so. much exceeded that of 
the Peter Benoit that he, in exercise of the juris
diction conferred upon him by sect. 1  of the 
Maritime Conventions Act 1911, by his decree of 
the 26th Jan. 1914 directed that the owners of 
the A u rre ra  should pay four-fifths of the damage 
done to each vessel by the collision, and those of 
the Peter Benoit one-fifth.

Both the parties concerned, the plaintiffs, the 
owners of the A urre ra , and the defendants, the 
owners of the Peter Benoit, appealed from this 
decree to the Court of Appeal, and that court by 
its decree of the 10th Feb. 1915 varied the decree 
of Bargrave Deane, J. by directing that the 
damages arising from the collision, the subject- 
matter of the action, should be borne equally by 
the respective owners of the two vessels. This 
decree was based on the conclusion at which the 
court arrived that on the evidence it was im
possible to ascertain with accuracy what were 
precisely the relative proportions of culpability 
of the two vessels, and on the opinion that in such 
circumstances this statute directed that the 
damages should be borne equally.

The first section of the statute runs as 
follows :

Where by the fa u lt of two or more vessels damage is 
caused, the lia b ility  to  make good the damage or loss 
shall be in  proportion to  the degree in  which each vessel 
was in  fau lt, provided tha t if, having regard to a ll the 
circumstances of the case, i t  is not possible to  establish 
different degrees of fau lt, the lia b ility  shall be appor
tioned equally.

The Court of Appeal in effect held that having 
regard to the evidence, the present case fell 
within this proviso.

The owners of the Peter Benoit appealed from 
so much of the decree as apportioned the damage 
equally. They do not appeal from that portion 
of it  upholding in other respects the decree of 
Bargarve Deane, J.

The owners of the A u rre ra  have not lodged any 
cross-appeal against the decree of the Court of 
Appeal. Hence it must, on this appeal, be taken 
that both vessels were rightly held to blame, and 
that the only matter for decision by this House 
is the apportionment of the damages.

The appellants contend that the culpability of 
the A urre ra  so preponderates over that of the 
Peter Benoit that the apportionment made by 
Bargrave Deane should be restored. The re
spondents are contented with the apportionment 
made by the Court of Appeal.

The evidence given by both sides at the trial is 
vague and in many respects unreliable. The 
story told by the witnesses for the A urre ra  was 
not accepted by the judge at the trial, and the 
most that could be contended for by the able 
counsel for the appellants was that the story told 
by his witnesses was accepted, not in its entirety, 
but in its material parts.

The navigation of the River Tees is under the 
control of the Tees Conservancy Commissioners. 
Their jurisdiction extends to a buoy called the 
Fairway Buoy, situated over one mile seaward of 
the South Gare Lighthouse.

The place of collision, though not fixed with 
accuracy by the evidence, was undoubtedly 
within the jurisdiction of this body. They had 
made rules with regard to the navigation, light
ing and buoying of the river, Nos. 21 and 23 of 
which are said to apply to the present case, but 
the river itself is not defined, nor its seaward 
lim it fixed, in any way. Between the Fairway 
Buoy and the South Gare Lighthouse is situated 
a shoal called the Bar, or Middle Ground, and 
two buoys, one of which, situate near this Bar, is 
called the Bar Buoy. The other is nearer to the 
South Gare Lighthouse, and both lie on the 
eastern or south-eastern side of the middle line 
of the river prolonged seaward. Buoys are also 
placed upon the western or north-western side of 
this middle line, and it is contended by the 
appellants that these two lines of buoys mark 
out a narrow channel within the meaning of the 
by-laws.

According to the physical features of the coast 
the South Gare Lighthouse would appear to mark 
the mouth of the river at its south-eastern side. 
The A urre ra , coming up from a southerly or 
Bouth-easterly direction, designed and attempted 
to enter this so-called narrow channel by round
ing the Bar Buoy. That is not disputed. As 
she was bound to proceed up the river on the side 
of the middle line of the channel lying to her own 
starboard hand, she would be obliged after 
rounding the Bar Buoy to cross the channel from 
its southern or south-eastern to its northern or 
north-western side. She did not attempt to 
round the Fairway Buoy, and by that means, at 
a considerable distance seaward of the place of 
collision, get upon her proper side of the so-called 
narrow channel. For this omission Bargrave 
Deane, J. found her gravely to blame. He con
sidered it a distinct breach of the twenty-third 
by-law made by the Tees Conservancy Board. 
That by-law is to the following effect:—

Every steam or other vessel, and whether being towed 
or towing another vessel, mast so approach the rive r 
from  sea as to enter on tha t side of the channel reserved 
fo r her navigation.

This latter side is, according to the twenty- 
first of the by-laws,
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The starboard side of the rive r so tha t the port helm 
may always be applied to clear vessels proceeding in the 
opposite direction.

These two rules amount, he held, to this:—
That in  the rive r extending out as fa r as the Fairway 

Bnoy a vessel coming in  must keep to her starboard 
side, and a vessel going ont must keep to her starboard, 
and under twenty-three rule the incoming vessel, in  
order to  get on th is starboard side of the river, must do 
so before she enters the river.

That is to say, she must approach the river on 
that side. He censured the pilots for being in 
the habit of neglecting this rule, and decided 
that no custom or practice could relieve the 
owners from the consequence of violating it as 
the A urre ra  had done.

I t  is obvious that in so deciding the learned 
judge proceeded upon the assumption that the 
River Tees extended to the Fairway Buoy, a mile 
to the seaward of what upon the charts used at 
the trial, at all events, would appear to be the 
river’s mouth. He so held apparently because 
the jurisdiction of the Commissioners extended 
down to the Fairway Buoy.

The Court of Appeal most properly, in my 
opinion, held that there was no evidence what
ever in the case to warrant tbiB assumption. Mr. 
Aspinall contended, however, as I  understood him, 
that though the river might not extend to the Fair
way Buoy, or even to the Bar Buoy, yet the channel 
marked out by the Fairway Buoy, the Bar Buoy, 
and a third buoy on the south-eastern .side called 
the Chequers Buoy, and certain other buoys on 
the north-western side, was a narrow channel. 
And that according to the principle established 
by certain authorities which he cited, ships were 
in effect bound to enter such a channel on the 
same side as if it  were a river. These authorities 
are The Harvest ( 6  Asp. Mar. Law Cas. 5 ; 55 
L. T. Rep. 202; 11 P. Div. pp. 14 and 90), The 
W instanley ( 8  Asp. Mar. Law Cas. 154, 170; 75 
L. T. Rep. 133; (1896) P. 297), The K a iser 
W ilhelm  der Qrosse (10 Asp. Mar. Law Cas. 361, 
504; 97 L. T . Rep. 366; (1907) P. 36), and the 
Knaresborough, reported in a note to the last- 
mentioned case at p. 38 in (1907) P. I  do not 
know whether these cases were cited in the Court 
of Appeal. They are certainly not referred to in 
any of the judgments of the Lords Justices.

The answer to his contention is, I  think, this, 
that in these cases the local conditions were 
entirely different from those existing in the 
present case, that in two of them, the first and 
second, the local by-laws were different in their 
terms from by-laws 21 and 23 of the Tees Com
missioners, and that in the last two cases the 
twenty-fifth of the Rules for Preventing Collisions 
at Sea 1897 was held to require that as a matter 
of good seamanship the waterway between two 
opposite points, as, for example, the ends of a 
breakwater together with so much of the adjacent 
water as is necessary for the navigation of the 
passage, should be treated as a narrow channel 
within the meaning of this article.

In  the present case, although the place of 
collision is not fixed with accuracy by the evidence, 
yet both sides put it  outside the line of buoys on 
the south-eastern side of the channel marked by 
the two lines of buoys, and, therefore, not as in 
the cases cited within the so-called narrow channel 
itself. I t  does not appear to me, therefore, that 
these authorities are applicable to the present

case. The distance between the Bar Buoy and 
the Fairway Buoy is about half a mile, and our 
assessors advise us that there was nothing con
trary to good seamanship in the A urre ra , when 
coming from the south, attempting, as she 
undoubtedly did attempt, in accordance with the 
common practice, to enter this buoyed channel by 
rounding the Bar Buoy on a starboard helm 
preparatory to passing over to the opposite side 
of the channel, which lay on her starboard hand. 
Her fault does not consist in that, but in con
tinuing to proceed on that starboard helm at a 
speed of about eight knots—over-starboarding as 
it  has been styled— so that she came round in a 
curve so sharp that she struck the Peter Benoit at 
an angle more obtuse than a right angle.

In  this she was undoubtedly in fault—Mr. 
Aspinall contends grossly in fault, having regard 
to the position in which she placed herself when 
she attempted to enter the buoyed channel by 
rounding the Bar Buoy. To judge of the degree 
of her culpability, regard must be had to the 
relative position of the two vessels, the view which 
each had of the other, the signals which passed 
between them, and the opportunity each had of 
avoiding the consequences of the other’s errors.

The A urre ra  came up from the south on a 
north-westerly course, heading directly for the 
Fairway Buoy till, having it about north-west of 
her and about half a mile distant, she began to 
starboord her helm in order to get it  into the 
channel and proceed up the river. She got round 
on that helm to a south-westerly course. She did 
not keep that course, however, but continued on a 
starboard helm. The Peter Benoit was at that 
time coming down the channel on its south
western side. That was her proper place. The 
pilot of the A urre ra  fixes the place of collision as 
about two of his own ship’s lengths south-west 
of the Bar Buoy, and states that the A urre ra  
commenced to turn, and while she was still head
ing north-west he saw the Peter Benoit somewhere 
between the Bar Buoy and the Gare Lighthouse, 
on her course down the channel, from a mile to a 
mile and a half distant, and bearing five to six 
points on the port bow of his ship ; that he then 
commenced to turn on a starboard helm till he 
got on a south-westerly course, when he steadied 
his vessel on that course, and got the green light 
of the Peter Benoit, then half a mile off, about 
two or three points on his starboard bow; that 
the two ships were then relatively to each other 
in quite safe positions—green to green, and all 
clear— that the green light of the Peter Benoit 
continued to broaden on his starboard bow till, 
when the vessel was about a quarter of a mile 
distant, it bore three points on that bow, and that 
the Peter Benoit then blew one short blast and 
ported her helm.

Now, Bargreave Beane, J. rejected absolutely 
this story as to the bearings of the two vessels. 
He finds that they never bore green-to-green at 
all, and that at the time the pilot heard the first 
one short blast given by the Peter Benoit the 
latter vessel was on her starboard side of the 
channel coming out (her proper place), and the 
A urre ra  was still coming round on her starboard 
helm. The A urre ra  answered this signal by 
giving two short blasts to signify that she was 
starboarding her helm. This was the first signal 
she gave. She did not blow her whistle when she 
first began to starboard to round the Bar Buoy.
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Mr. Bateson contends (rightly, we are advised), 
that as the A u rre ra  was then in the open sea and 
the Peter Benoit one mile and a half away, she 
was not bound to blow her whistle, yet Bargrave 
Deane, J. treats the omission to whistle at 
this point as a fault. I t  would appear to 
me, therefore, that the learned judge some
what exaggerates the culpability of the A urrera. 
He said “ she was badly navigated from start 
to finish,” That conclusion rests upon the 
assumption that she ought to have gone round 
the Fairway Buoy, and ought to have whistled 
when she commenced to starboard; but neither 
of these matters, even if they amounted to 
instances of defective navigation, was the proxim a  
causa of the collision, and 1  quite concur with 
the Court of Appeal in thinking the faults with 
which the statute is conversant are faults in some 
way contributing to the collision.

Faults in navigation which do not contribute 
to the collision are not to be taken into considera
tion. So that, even if the A urre ra  in attempting 
to come into the channel on a starboard helm 
course in the half-mile space intervening between 
the Fairway and the Bar Buoys was in fault, she 
had ample time, as the Peter Benoit was one and 
a half miles away from her, to cross to the north 
side of the channel and pass the Peter Benoit red 
to red. The fault on her side which contributed 
to the collision was her continuous starboarding, 
which brought her round either close to the line 
of buoys on the southern side of the channel or 
absolutely outside the channel. She may have 
expected or assumed that the Peter Benoit would 
starboard her helm and pass her green to green, 
but there was no reasonable ground for such an 
expectation, seeing that the only signal given by 
the Belgian vessel was a port-helm signal. Ho 
doubt just before the collision the A urre ra  gave 
three short blasts and put her engines full speed 
astern; but her fault consisted, to use Buckley’s, 
L.J. words, in chasing, as it  were, the Peter Benoit 
in the way she did. I t  was a grievous fault which 
cannot be excused.

I  now turn to the consideration of the naviga
tion of the Peter Benoit, and just as Bargrave 
Deane, J. seems to me to have somewhat exagge
rated the culpability of the A urre ra , so I  think 
he rather minimises the culpability of the Peter 
Benoit. I  think Mr. Bateson was perfectly justi
fied in pressing against the Peter Benoit the 
entries in the log-book to the extent he did. 
Those entries represent that the vessel steamed 
down the river at 4.55 p.m., dropped his pilot 
at 5.25, was abeam of the South Gare Light
house at 5.30 on a course H.E. |  E., abeam of the 
Bar Bouy at 5.33, when he altered his course (it 
is not stated how), and was in collision with the 
A urre ra  seven minutes later, at 5.40. Mr. Bate
son urges that though it might not be reasonable 
to hold the ship bound to the precise number of 
minutes stated, yet as the ships were not approach
ing each other end-on there was ample time for 
the Peter Benoit, after those in charge of her 
had seen, or if they had kept a proper look- ! 
out would have seen, the eccentric course the 
A urre ra  was taking, to have starboarded her 
helm, gone towards the north side of the channel, 
and so avoided the consequences of the A urre ra ’s 
negligent navigation.

Jacques Yerschueren, the master of the Peter 
Benoit, deposed that, after dropping his pilot, he

came down the starboard side of the buoyed 
channel, that as he was going southward, the 
proper way to navigate was to turn away on a 
port helm as soon as the ship cleared the Bar 
Buoy, that he first saw the lights of the A urre ra  
a little after he passed the South Gare Light, 
that she was coming in with two masthead lights, 
wide open broadside, and a red light, and a third 
light in the port rigging, carried there by in
coming vessels, apparently for Customs purposes, 
that he continued down the channel at a speed of 
six or seven miles an hour on a course of H .E. 5  E. 
till he came abreast of the Bar Buoy, that then 
he gave one short blast on his whistle and gave 
the man at the wheel an order to port his helm, 
which was obeyed, and that he kept on at full 
speed. The A urre ra  at that time showed the same 
light, he said, as at first. The ships never were 
green to green. His ship’s green light was to the 
A u rre ra ’s red light. He heard the two short 
blasts of the A u rre ra  given in answer to his first 
short blast, informing him she was starboarding. 
He, in reply, then gave a second short blast and 
had his helm put hard aport and still kept on his 
speed. The A urre ra  replied again with two short 
blasts. Her light then closed in and she bore 
upon him. He then saw a collision was immi
nent. He, however, kept on full speed, thinking 
to pass under the bows of the A urre ra . Three 
short blasts were then given by the A urre ra  when 
only a ship’s length away. Before the third of 
these blasts was sounded the collision occurred. 
A t that moment he was travelling at six or seven 
miles an hour. He fixes the place of collision 
about a little over a cable’s length from the Bar 
Buoy, which was then bearing W.S.W. from the 
Peter Benoit.

On cross-examination, however, he stated that 
when he heard the two short blasts in answer to 
his first one short blast he thought there must 
have been some mistake, so he repeated it, that 
when he first saw the A urre ra  she was nearly two 
miles away, that when he was at the Bar Buoy 
the A u rre ra  was two or three points on his star
board bow and about three-quarters of a mile 
distant, that he was still on his H  E. and |  E. 
course. The A u rre ra  was still this distance 
away when he ported his helm, and on her 
original course of H .W . by W.

This is a clear admission that the Peter Benoit 
had the A urre ra  on her starboard bow from the 
time he first saw the latter’s lights, one-and-a- 
half miles distant, till she came within three- 
quarters of a mile of him ; that while the A urre ra  
was still keeping her original course, the Peter 
Benoit ported her helm and changed her course 
to starboard, and that she persisted in doing that, 
and going at full speed ahead, notwithstanding 
that she had received two signals from the 
A u rre ra —that she, the A urre ra , was going to port 
under a starboard helm. Their courses thus 
became crossing courses, necessarily involving, if 
continued, risk of collision. Under 19th and 21st 
of the Regulations for Preventing Collisions at 
Sea, the Peter Benoit was the ship which ought to 
have given way. She did not do so. She did the 
very opposite. She still ported, and persisted in 
going full speed on a port helm, notwithstanding 
the signals she had received, intending, as her 
captain said, to C103S the bows of the A urre ra .

In  my opinion, her culpability, therefore, cannot 
be confined, a3 Bargrave Deane, J. has confined
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it, to the mere omission on hearing tha starboard 
helm signal given in reply to her port helm signal 
to “ ease her engines and either stop or reverse.” 
She ought, in my view, on first hearing the star
board helm signal, to have kept out o£ the way of 
the incoming steamer then bearing on her star
board bow. That consideration tends somewhat 
to equalise the culpability of the two vessels.

I  concur with the Court of Appeal in the con
clusion at which, as I  understand, they have 
arrived—namely, that where, as in this case, the 
evidence does not establish that a clear prepon
derance of culpability rests upon one ship, the 
division of the damages should be half and half. 
There is not, in my opinion, any such prepon
derance proved in this case. Both vessels were to 
blame; and, in my view, the evidence leaves it 
very uncertain which was most to blame.

I  am therefore of opinion that the judgment 
appealed from was right and should be affirmed, 
and this appeal be dismissed with costs.

Lord P a r k e r ,—This is the case of a collision 
off the mouth of the River Tees, between the 
Spanish ship A urre ra , bound inward from the 
south, and the Belgian ship Peter Benoit, bound 
outward for the south. Both ships were ad
mittedly to blame, and the only question is 
whether it  be possible under all the circumstances 
to establish different degrees of blame between 
the two vessels so as to make the damages 
apportionahle under the first section of the 
Maritime Conventions Act 1911.

Bargrave Deane, J. thought that it was possible, 
and accordingly directed that the damages should 
he .borne in the proportion of one-fifth by the 
Belgian and four-fifths by tha Spanish ship. In  
arriving at this conclusion he was at any rate 
largely influenced by the construction he placed 
upon the by-laws made by the Tees Conservancy. 
He held that according to these by-laws every 
ship approaching the mouth of the River Tees 
from the south ought to pass seaward of the 
Pairway Buoy and could not properly pass 
between the Pairway Buoy and the Bar Buoy. 
I  agree with the Court of Appeal that this 
construction of the by-laws is inadmissible. I t  
is quite true that the jurisdiction of the Tees 
Conservancy extends up to and beyond the 
Fairway Buoy, but this is no reason for con
struing the word “ river ” as used in the by-laws 
so as to include the buoyed channel outside the 
river mouth or otherwise than in its ordinary 
sense. I t  was argued that the A u rre ra  was 
precluded, if  not hy the by-laws, at any rate by 
considerations of good seamanship, from ap
proaching the river otherwise than round the 
Fairway Buoy, but having regard to the evidence 
and the opinions expressed by your assessors, it 
is, I  think, impossible for your Lordships to lay 
down any such general rule. I  fail to find any 
analogy between the buoyed channel at the mouth 
of the Tees and the narrow channels which were 
fhe subject of the decisions cited in argument.
. think it must be taken that in ordinary 

circumstances it is quite consistent with good 
seamanship for vessels approaching the river from 
foe south and leaving the river for the south to 
pass between the buoys in question.

The evidence as to what really happened is 
^ery unsatisfactory, but I  desire to direct your 
Lordships’ attention to the moment of time when 
fhe Belgian vessel, on her outward course, was

coming abreast of the Bar Buoy. I  think this is 
the earliest moment which need be considered. 
No doubt for some time previously each vessel 
ought to have been aware of the other’s position, 
but before the Belgian vessel came abreast of the 
Bar Buoy I  can hardly think that there was any 
necessity for either to take aetion with regard to 
the other. A t this moment of time it appears 
that the Belgian ship had the Spanish ship two 
or three points on her starboard bow, and that the 
Spanish vessel was, and must have been for some 
little time, under a starboard helm, apparently 
shaping its course so as to approach the river 
between the Fairway Buoy and the Bar Buoy. 
Under these circumstances it was the duty of the 
Belgian vessel to keep out of the way, and the 
duty of the Spanish vessel to maintain her 
course and speed. I t  seems to me that the Spanish 
vessel would have been fulfilling her duty by 
continuing to shape her course for the river 
mouth, and that she waR not bound to continue, 
or justified in continuing, under a starboard 
helm more than was necessary for that purpose.

Under these circumstances I  do not think the 
Belgian ship was to blame in porting her helm 
when abreast of the Bar Buoy. Had the Spanish 
vessel continued her course for the river’s mouth 
this would have been a perfectly safe manœuvre. 
When, however, her one-blast signal informing 
the Spanish vessel that she was porting round 
the Bar Buoy was answered by a two-blast signal 
on the part of the Spanish vessel signifying that 
the latter was still under a starboard helm, it 
ought to have been obvious that a dangerous 
situation was in course of development, ana she 
should, I  think, have at once slowed down. 
Instead of doing so she continued full speed 
under a port helm and again gave a one-blast 
signal, which was again answered by a two- 
blast signal on the part of the Spanish ship. 
Upon receiving this- second two-blast signal she 
ought, undoubtedly, to have stopped and 
reversed her engines. She failed to do so, 
and, though the Spanish ship stopped and 
reversed her engines, it  was too late to avoid a 
collision ; the Spanish vessel struck her on the 
port side just forward of the bridge. A t the 
moment of collision the Spanish vessel had come 
round under a starboard helm far more than was 
necessary in shaping a course for the river’s 
mouth. She was, in fact, heading away from 
the mouth of the river, and, to use Lord Justice 
Buckley’s expression, chasing the Belgian ship.

Under these circumstances it is, I  think, im
possible to say that one vessel was more to biame 
than the other. I t  is a case of two vessels in 
full view of each other, and wifh ample time to 
manœuvre for each other, each taking and persist
ing in its own course, irrespective of what the 
other was doing. I f  under such circumstances 
a collision is brought about, I  do not think that 
the resulting damage is capable of apportion
ment under the Maritime Conventions Act. The 
appeal, in my opinion, fails.

Lord Su m n e r .—I  agree with the Court of 
Appeal that the apportionment by Deane, J. of 
the damage practically rested on a wrong finding 
that the River Tees extended outwards to the 
Fairway Buoy. Hence his apportionment should 
be laid aside, and the Court of Appeal’s becomes 
the first apportionment based on a correct 
foundation of faot.
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The Maritime Conventions Act 1911 enacts 
that the liability shall be equally divided, if it is 
not possible to establish different degrees of 
fault. As the Court of Appeal decided that it 
was not possible to establish such different 
degrees, it  is for the appellants to prove the 
possibility by establishing it upon the evidence 
to the satisfaction of your Lordships.

I f  the apportionment of Deane, J. be laid aside, 
there iB to-day as much assumption in favour of 
the Court of Appeal’s apportionment as there 
would otherwise have been in the Court of Appeal 
in favour of the decision of the trial judge with 
this added consideration, that the appellant must 
take the facts (other than that as to the Fairway 
Buoy) as Bargrave Deane, J. found them, unless 
he can show very clearly on the evidence that the 
findings ought to be amended or supplemented. 
This attempt was made before the Court of Appeal 
and failed. The evidence must be cogent indeed 
to constrain your Lordships to fresh conclusions 
on questions of fact already twice decided ad
versely to the appellant.

The conclusion that it  is possible to establish 
different degrees of fault must be a conclusion 
proved by evidence, judicially arrived at, and 
sufficiently made out. Conjecture will not do : a 
general leaning in favour of one ship rather than 
of the other will not do : sympathy for one of the 
wrongdoers, too indefinite to be supported by 
a reasoned judgment, will not do. The question 
is not answered by deciding who was the first 
wrongdoer, nor even of necessity who was the 
last. Th6 Act says, “ having regard to all the 
circumstances of the case.” Attention muBt be 
paid not only to the actual time of the collision 
and the manœuvres of the ships when about to 
collide, but to their prior movements and 
opportunities, their acts, and omissions. Matters 
which are only introductory, even though they 
preceded the collision by but a short time, are 
not really circumstances of the case but only its 
antecedents, and they should not directly affect 
the result. As Pickford, L.J. observes : “ ‘ The 
liability to make good the damage or loss shall be 
in proportion to the degree in which each vessel 
was in fault.’ That must be in fault as regards 
the collision. I f  she was in fault in other ways, 
which had no effect on the collision, that is not a 
matter to be taken into consideration.”

I  shall not analyse in detail the facts after what 
has been already said by your Lordships. The 
actual and relative positions of the two ships 
have not been precisely found, nor does the 
evidence, largely untrustworthy as it was, suffice 
to determine them. The night was clear, and 
unmistakably sound signals were exchanged. 
The A urre ra ’s attempt to enter the channel with
out first rounding the Fairway Buoy has been 
attacked. I  oxpress no opinion on it. Right or 
wrong, her manœuvres and intention ought to 
have been known to those in charge of the Peter 
B enoit long enough before the collision to have 
enabled them, as was their duty, to keep out of 
the way. The suggestion that the course of the 
A urre ra  would rightly suggest an intention to 
cease starboarding almost immediately and to 
straighten up on her right side of the channel so 
as to make it unnecessary for the Peter Benoit 
to manœuvre, depends on positions for the two 
steamers, which have not been, and in my opinion 
cannot now he, determined. I  cannot eke out the

appellants’ case by conjecture. I  cannot satisfy 
myself that it is possible within the meaning of 
the proviso to establish different degrees of fault. 
Both ships did wrong, in different particulars and 
by different steps, but that is all. I  agree that 
the appeal fails. A p p m l dismi8sed_

Solicitors for the appellants, Holman, Birdwood, 
and Co.

Solicitors for the respondents, W illia m  A. 
Crum p  and Son.

Judicial Committee of tfje Council,

J u ly  21, 22, 26, 28, and Nov. 10,1915.
(Present : The Right Hons. Lord M e r s e y , Lord 

P a r k e r  op W A d d in g t o n , Lord Su m n e r , 
Lord P a r m o o r , and Sir E d m u n d  B a r t o n .)

T h e  R o u m a n ia n , (a)
ON A P P E A L  P R O M  T H E  P R O B A T E , D IV O R C E , A N D  

A D M IR A L T Y  D IV IS IO N  ( IN  P R IZ E ).

Prize C ourt—B rit is h  ship— Enemy cargo— Cargo 
shipped before outbreak o f w ar— P a rt cargo dis
charged in to  o il tanks on w h a rf— Tanks owned 
by B r it is h  company—“ I n  po rt ” — M eaning o f  
term discussed— L ia b ili ty  to seizure o f enemy 
cargo.

A  cargo o f petroleum o il in  bulk owned by a German 
company was shipped on board a B r it is h  ship 
which sailed fro m  a neutra l po rt f o r  a German 
destination before the outbreak o f hostilities  
between Great B r ita in  and Germany. W hile on 
its  voyage the ship was ordered to proceed to 
a B r it is h  port, vthere the o il was discharged in to  
tanks o f a B r it is h  company owning the w harf. 
When the greater portion o f the o il had been d is 
charged, the officer o f Customs gave notice to 
the master o f the vessel tha t the whole o f the 
cargo o f o il was placed under detention, not only 
tha t which was s t i l l  in  the vessel, but also tha t 
which had already been pumped in to  the tanks. 
The Crown claimed the whole as prize  and asked 
fo r  the condemnation o f the o il. The cargo 
owners objected on the ground tha t the tanks 
were “  on land  ” and not “ in  port,”  and tha t the 
matter was not w ith in  the ju r is d ic tio n  o f the 
Prize Court, and claimed the release o f the o il 
to them, or, alternatively, that i t  should be sold 
and the proceeds handed to them a t the end o f the 
war.

Held, tha t the whole cargo had r ig h tly  been con
demned as dro its o f A d m ira lty .

Decision o f Evans, P. (13 Asp. Mar. Law Cas. 8;
112 L. T. Rep. 464; (1915) P. 26) affirmed. 

A p p e a l  by the Europäische Petroleum Union 
and the holders of about nine-tenths of the shares 
in that union, as the owners of, or the parties 
beneficially interested in, about 6264 tons of 
petroleum lately laden on board the British 
steamship Roumanian, from a decree of Evans, P. 
dated the 7th Dec. 1914 condemning the petroleum 
as prize or droits in Admiralty.

The Europäische Petroleum Union is a com
bination of a number of oil-producing companies 
in Europe, and these companies hold all the 
shares in the union. The business of the union 

(a) Reported by W . E. R e id , Esq., Barrister-at-Law.
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is  controlled by a board or committee composed 
for the most part of the principal directors of the 
various shareholding companies. As Germany 
was a convenient central meeting place for the 
representatives of the Russian, Roumanian, and 
Belgian interests, the union was registered in 
Bretnen,

On the 24th July 1914 the Gulf Refining 
Company, a company incorporated and carrying 
on business in the United States, shipped on 
behalf of the union, on board the British tank 
steamer Roum anian  at Port Arthur, Texas, a 
cargo of about 6264 tons of refined petroleum in 
bulk for carriage to Hamburg. The cargo was 
intended to be sold in Europe for use as lamp oil, 
and was shipped without any anticipation of war. 
The R oum anian  sailed from Port Arthur on the 
24th July 1914,

On the day of the outbreak of the war, Admiral 
Inglefield, the secretary of Lloyds, wrote to Messrs. 
Lane and Macandrew, of Great St. Helens, E.C., 
the manager of the Roum anian , the following 
letter, dated from Lloyds the 4th Aug. 1914:
Dear Sirs,—I beg to inform yon that the Lords 

Commissioners of the Admiralty have suggested that in 
the national interests your steamers Terek, D a n u b ia n , 
and R o u m a n ia n , whioh according to our records are now 
on passage to Copenhagen, Amsterdam, and Hamburg, 
should be diverted to a United Kingdom port.— 
(Signed) Yours faithfully, E. P .  I n g l e f i e l d , Secretary.

The master was accordingly instructed by the 
owners of the Roum anian  to proceed to Dart
mouth for orders, where he arrived on the 
14th Aug.

On the 15th Aug. a notice was issued by the 
Board of Trade containing recommendations 
with regard to the treatment of cargoes of ships 
which had deviated from their original ports of 
destination. In  the notice it was stated that in 
the case of a British or friendly belligerent or 
aeutral ship in a British port with cargo belong
ing to an enemy the cargo should be landed at a 
dock, legal quay, or sufferance wharf, either in 

Q port at which the steamer had arrived or in 
some other safe port, and warehoused, subject to 
shipowners’ and other charges, until sale or 
disposal could be arranged for. I f  sold, the 
Proceeds should be held for subsequent dis
tribution to those entitled to the cargo, subject 
to shipowners’ and other charges which might at 
law have priority to the claims of the persons 
entitled to the cargo or its proceeds.
T Us 20th Aug. the Roum anian  proceeded to 
London, arrangements being made with the 
f*ritish Petroleum Company Limited, of London, 
or the oil to be warehoused in their tanks at 

Durfleet.
„ 4 ^  noon on the 21st Aug. the Roumanian  

nved at the British Petroleum Company’s 
dt Purfleet and began to discharge her 

'8 °  °r oil into the tanks of that company by 
cans of pumps and connecting pipes. The 
ustoms officer visited the ship and tested 

n " ° f  the oil to see if its specific gravity 
naered it liable to duty. The specific gravity 

fo 8 near the dutiable line, and the officer there- 
te 'i the samples to the laboratory to be

-s ed, and the oil was certified as duty free 
j.L ere was some delay before the test note from 
ma analyst was received, and meanwhile the 
th f?r Roum anian  received a letter from

6 Customs house at Gravesend which ran: “ I 
v OL. m i . ,  N. S.

have to inform you that your cargo, consisting of 
about 6,264 tons of refined petroleum oil, is 
placed under detention.” There was nothing in 
this letter to indicate that the cargo was detained 
as prize. As no one from the Customs or any 
other authority came to stop the discharge of the 
remainder of the oil then left in the steamer, the 
work of discharging into the tanks went on and 
was completed at 4 p.m. on the 23rd Aug.

On the 19th Sept, a writ was issued by the 
Procurator. General and attached to the tanks 
addressed “ to the owners and parties interested 
in the goods laden on board the Roum anian  
seized and taken as prize by the officers of 
Customs of the Port of London,” and commanded 
them to enter an appearance.

The euit was heard before the president (Sir 
Samuel Evans), who, on the 7th Dec. 1914, rejected 
the claims put forward by the present appellants 
and condemned the whole cargo as droits of 
Admiralty.

From that judgment the claimants appealed.
M aurice R ill,  K  C., R. I f .  Balloch, and Dunlop  

for the appellants.
Sir E dw ard Carson, A.G., Sir E rie  Richards,

K.C.,. and Theobald M athew  for the respon
dent.

The cases and the authorities cited sufficiently 
appear from the considered judgment of the 
committee, which was delivered by

Lord PAKKER.—This appeal relates to the 
cargo ex steamship Roumanian. The relevant 
facts are quite simple and are not in dispute.

The Roumanian is a British ship, and on the 
4th Aug. 1914, the day on which war broke out 
between this country and Germany, was on a 
voyage from Port Arthur, Texas, to Hamburg 
with a cargo of some 6264 tons of petroleum 
belonging to the Europäische Petroleum Union, 
a German company. On the same day the Ad
miralty, through the secretary of Lloyds, suggested 
to the owners that the ship should be diverted to 
some port in the United Kingdom, and the 
owners accordingly instructed the master to pro
ceed to Dartmouth for orders. The ship arrived 
at Dartmouth on the 14th Aug. 1914.

On the 15th Aug. the Board of Trade issued a 
notice containing recommendations with regard 
to the treatment of cargoes belonging to an 
enemy in ships diverted from their original ports 
of destination. These recommendations appear 
to their Lordships to be so conceived as in no 
way to prejudice the liability (if any) of such 
cargoes to be seized ub  prize. I t  was recom
mended that the cargo should be landed at a 
dock, legal quay, or sufferance wharf, either in 
the port at which the steamer had arrived or in 
some other safe port, and warehoused subject to 
shipowners’ and other charges until sale or dis
posal could be arranged for. I f  sold, the pro
ceeds should be held for subsequent distribution 
to those entitled to the cargo, subject to ship
owners’ and other charges which might at law 
have priority to the claims of the persons entitled 
to the cargo or its proceeds. Obviously, if  the 
cargo ware liable to seizure as prize, seizure fol
lowed by condemnation in the Prize Court would 
entitle the Crown either to the cargo itself or the 
proceeds thereof, subject to such shipowners’ or 
other charges as might by law take precedence 
of the Crown’s interest.

2 E
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On the 20th Aug. the Roum anian  proceeded to 
London, arriving at Pnrfleet at noon on the 
21st Ang. Before her arrival arrangements had 
been made to warehouse the petroleum in the 
tanks of the British Petroleum Company Limited 
at Purfieet. and permission had been obtained 
from the Custom-house authorities for its dis
charge into these tanks. When so discharged 
the petroleum would be in the custody of the 
Custom-house authorities in the sense that it 
could not be removed therefrom without their

SalTbe work of discharge accordingly commenced 
at 12.15 p.m. on the 21st Aug., the petroleum 
being pumped into the tanks, wmch were 
situated some 100 to 150 yards from the wharf at 
which the vessel lay. Meanwhile the Custom 
House authorities took samples m order to test 
the specific gravity of the oil and ascertain 
whether or not it  was dutiable.

About 7 p.m. on the 22nd Aug. a letter from the 
Custom-House at Gravesend was delivered on 
board the Roumanian, addressed to the master, 
stating that the cargo of about 6264 tons ot 
petroleum was placed under detention, ih is  
letter was not received by the master till 11 p.m. 
Roughly speaking about 1140 tons of oil remained 
undischarged at 7 p.m. and 570 tons at 11 pm. on 
the 22nd Aug- Notwithstanding the letter above 
-eferred to, the work of discharging the oil con
tinued. I t  was completed long before the writ 
in these proceedings, which did not issue until 
the 19th Sept., and was served by affixing the 
same to the tanks in which the petroleum was
then warehoused. . . „

I t  will be observed the letter giving notice ot 
the detention of the cargo did not refer to its 
detention as prize, and it was accordingly argued 
on behalf of the appellants that there was no 
effectual seizure as prize until the writ m these 
proceedings was affixed to the tanks containing 
the petroleum. I t  is clear, however, that the 
Custom House is the proper authority to seize or 
detain, with a view to its condemnation as prize, 
any enemy property found in a British port. I t  
is equally clear that the letter in question was 
■intended to operate, and must have been under
stood by all concerned as intended to operate, as 
such a seizure. No other possible intention was 
suggested. Under these circumstances their 
Lordships are of opinion that the cargo was 
effectually seized as prize upon the denvery ot 
the letter. The point, however, is of little im
portance in the view their Lordships take ot the 
points of law, which, will be dealt with presently, 
for if there was no seizure by delivery ot the 
letter, there was admittedly a good seizure when 
the writ was served. .

Under these circumstances ̂ three points were 
raised by counsel for the appellants.

They contended, first, that so far as the petro
leum was not afloat at the date of sei&uie, the 
Prize Court had no jurisdiction ; secondly, that 
even if the Prize Court had jurisdiction, it  ought 
not to have condemned the petroleum so far as at 
the date of seizure it  was warehoused in the tanks 
of the British Petroleum Company Limited and 
no longer on board the R o um a n ia n ; and, thirdly, 
that enemy goods on British ships at the com
mencement of hostilities either never were or, at 
any rate, have long ceased to be liable to seizure 
at all.

Obviously, if  the last point is correct, it  is 
unnecessary to decide the first two points. Their 
Lordships, therefore, think i t  desirable to deal
with it at once. ... ,

The contention that enemy goods on British 
ships at the commencement of hostilities are not 
the subject of maritime prize was not argued 
before the President in the present case. I t  
had already been decided by him m the 
M ira m ic h i (13 Asp. Mar. Law Cas. l l j  I I -
L . T. Rep. 349; (1915) P. 71). Their Lord-
ships have carefully considered the judgment ot 
the President in the last-mentioned case, and 
entirely agree with it. The appellants counsel 
based their contention on three arguments. 
First, they relied on the dearth ot reported cases 
in which enemy goods on British ships at the 
commencement of hostilities have been con
demned as prize, emphasizing the fact that 
in the case of The Juno (13 Asp. Mar. Law 
Cas. 15: 112 L. T. Rep. 471) no authority
could be found for the right of the master 
of a British ship on which enemy goods were 
seized as prize to compensation m t a  ot 
freight, though if such goods were properly the 
subject of prize, the question must constantly 
have arisen. Secondly, they laid stress on certain 
general statements contained m text-books on 
international law as to what enemy goods can 
now be seized as prize. Thirdly, they called m 
aid that part of the Declaration of Paris which 
affords protection to enemy goods other than 
contraband on neutral ships and the principle 
underlying or supposed to underlie such declara-

^ W ith  regard to the dearth of reported decisions, 
it is to be observed that the plainer a proposition 
of law, the more difficult it  sometimes is to fand 
a decision actually in point. Counsel are not in 
the habit of advancing arguments whiçh they 
think untenable, nor as a general rule do cases in 
which no point of law is raised and decided nnd 
their way into law reports. If , on the on8 hand, 
it be difficult to find a case in which enemy 
goods on British ships at the commencement ot 
hostilities have been condemned as prize, it  is, on 
the other hand, quite certain that no case can be 
found in which such goods have been held 
immune from seizure. Further, inasmuch as by 
international comity British Prize Courts have m 
general extended to neutrals the 
enjoyed by British subjects, we should, if this 
contention be correct, expect to find that enemy 
goods on neutral ships at the commencement ot 
hostilities were alike immune from seizure. 
Their Lordships have been unable to find any 
authority which gives colour to this suggestion. 
There appears, indeed, to be no case m which tor 
this purpose any distinction has been drawn 
between goods on board a neutral vessel at tne 
outbreak of hostilities and goods embarked on a 
neutral vessel during the course of a war.

Their Lordships, therefore, are not impressed 
bv the argument based on the dearth of actua 
decisions on the point. Moreover, the decisions, 
such as they are, certainly do not support, but, 
indeed, contradict the appellants contention. 
I t  is dear, from the cases cited in the M iram tch i, 
that enemy goods embarked on British ships 
during the hostilities are the subject of prize- 
See, in particular, The Conqueror (2 O. Rob. 303). 
In  these cases the sole question decided has been
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the enemy character o£ the goods, and no stress 
has been laid on the time at which they were 
embarked, or on whether any person concerned 
had or had not been guilty of the common law 
offence of trading with the enemy. Farther, 
there is the case of the Venus, referred to in 
Rothery’s Prize Droits, at p. 129.

Their Lordships have thought it  desirable to 
examine the papers preserved in the Record Office 
in connection with this case, the facts of which 
are as follows: The Venus was a British ship 
which at the outbreak of hostilities was on 
a voyage to Hamburg. Its cargo had been 
shipped at Genoa, Ancona, and Mentone. The 
master, hearing of the outbreak of war and 
desiring to avoid the risk of his ship being 
captured by the enemy, put into Plymouth. 
The receiver of Admiralty droits at Plymouth, 
suspecting upon information given by the 
master that part of the cargo belonged to 
enemy subjects, seized both ship and cargo. 
The shipowners put in a claim for the release 
of the ship on the ground that it  was British 
and also for freight expenses and demurrage. 
The ship was ordered to be released. The 
claim for freight and expenses was allowed, there 
being a reference to the proctor to ascertain the 
proper amount, which was declared a charge on 
fhe cargo. The claim for demurrage was dis
allowed. The amount to be allowed for freight 
and expenses was in due course certified by the 
proctor, and apparently paid out of the proceeds 
of the cargo which had been appraised and sold 
under the direction of the court. Parts of the 
cargo or its proceeds were subsequently claimed 
by and released in favour of neutrals. The 
residue of the cargo was condemned as the pro
perty of enemy subjects.

The case of the Venus appears, therefore, to be 
an authority against the appellants’ contention. 
They say, truly, that the point does hot seem to 
bave been raised, but it  is far more likely that 
the point was not raised because it was thought 
bo be untenable than that the court overlooked 
"'hat, according to the appellants’ contention, 
must have been a well-known principle of 
Prize law. Further, the Venus is certainly an 
authority in support of the President’s decision 
lu The Juno  j (sup.). Curiously enough, the 
master of the Venus, though a British subject, 
18 in the proctor’s report in the last-mentioned 
case referred to as the “ neutral master,” a fact 
which is only consistent with the practice of the 
court in allowing freight being the same whether 
bhe enemy goods were Eeized on neutral or on 
■British ships.

W ith regard to the general statements con
tained in text-books on international law, it  is to 
be observed that none of those cited in support 
?r the appellants’ contention appears to have been 
based on any discussion of the point in issue. On 
the contrary, they are for the most part based 
° e a discussion of the effect of the Declaration 
°r Paris. Their Lordships do not think that any 
useful purpose would be served by examining 
rbese statements in detail. They will take one 
Sample only, that cited from Westlake’s Inter
national Law, Part 2, p. 145. The author has 
been discussing the effect of the Declaration of 
Baris, and Bum s up as follows : “ We may there
fore conclude that enemy ships and enemy goods 
°n board them are now by international law the

only enemy property which as such is capturable 
at sea.”

In  their Lordships’ opinion the meaning of 
such statements must be judged by the context. 
They cannot be taken apart from the context as 
intended to be an exhaustive definition of what is 
or is not now the subject of maritime prize. I t  
might just as well be argued that because the 
writer in the present case uses the expression 
“ capturable at sea,” he must have thought that 
enemy goods in neutral ships lying in British 
ports -or harbours were, notwithstanding the 
Declaration of Paris, still subject to capture.

Such statements are in any case more than 
counterbalanced by statements contained in 
other well-recognised authorities. Thus, in addi
tion to the passages quoted in The M ira m ich i 
(sup.) from Dana’s edition of Wheaton’s Inter
national Law, it will be found thatHalleck (Inter
national Law, vol. 3, p. 126) states that whatever 
bears the character of enemy property (with a 
few exceptions not material for the purpose of 
this case), if found upon the ocean or afloat in 
port, is liable to capture as a lawful prize by 
the opposite belligerent. I t  is the enemy char
acter of the goods and not the nationality of the 
ship on which they are embarked or the date of 
embarkation which is the criterion of lawful 
prize. This is in full accordance with Lord 
Stowell’s statement in The Rcbeckah (1 0. Rob. 
227), of the manner in which the order of 1665 
defining Admiralty droits has been construed by 
usage.

Passing to the appellants’ third argument, that 
based on the Declaration of Paris or the principle 
supposed to underlie such Declaration, it may be 
stated more fully as follows: Enemy goods on 
neutral territory were never the legitimate subject 
of maritime prize. Such goods could not be 
seized without an infringement of the rights of 
neutrals. Tha rights of neutrals are similarly 
infringed if enemy goods be seized on neutral 
ships, but the law of prize having for the most 
part been formulated and laid down by nations 
capable of exercising and able to exercise the 
pressure of sea power, the rights of neutrals have 
been ignored to this extent, that the capture of 
enemy goods in neutral vessels on the high seas 
or in ports or harbours of tbe realm has been 
deemed lawful capture. The Declaration of Paris 
is in fuller accordance with principle; it  recog
nises that no distinction can be drawn between 
neutral territory and neutral ships. To use 
Westlake’s expression (p. 145, In t. Law, Part 2), 
it  assimilates neutral ships to neutral territory, 
recognising that on both the authority of the 
neutral State ought (except possibly in the case 
of contraband) to be exclusive. So far, the 
argument proceeds logically, but its next step is, 
in their Lordships’ opinion, open to considerable 
criticism. If , say the appellants, neutral ships 
are assimilated, as on principle they should be, 
to neutral territory, British ships ought to be 
in like manner assimilated to British territory. 
Whatever may have been the case in earlier 
times, no one will now contend that the private 
property of enemy subjects found within the 
realm at the commencement of a war can be 
seized and appropriated by the Crown. The same 
ought, therefore, to hold of enemy goods found 
in British ships at the commencement of the 
war. This part of the argument is, in their
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Lordships’ opinion, quite fallacious. The D e
claration of Paris, in effect, modified the rules 
of our Prize Courts for the benefit of neutrals.
I t  was based on international comity, and 
was not intended to modify the law applicable 
to British ships or British subjects in cases 
where neutrals were not concerned. Its  effect 
may possibly be summed up by saying that it 
assimilates neutral Bhips to neutral territory, but 
it is impossible to base on this assimilation any 
argument for the immunity of enemy goods in 
British ships.

The cases are not in  p a r i m ateria. _ I f  the 
Crown has ceased to exercise its ancient rights to 
seize and appropriate the goods of enemy 
subjects on land, it  is because the advantage to 
be thus gained has been small compared with the 
injury thereby entailed on private individuals, or 
in order to insure similar treatment of British 
goods on enemy territory. But one of the greatest 
advantages of sea power is the ability to cripple 
an enemy’s external trade, and for this reason the 
Crown’s right to seize and appropriate enemy 
goods on the high seas or in territorial waters 
or the ports or harbours of the realm has never 
been allowed to fall into desuetude. In  order in 
the fullest degree to attain this advantage of sea 
power our courts have always upheld the right of 
seizing such goods even when in neutral bottoms, 
and neutrals have always admitted or acquiesced 
in the exercise of that right, either because it  was 
deemed to be a legitimate exercise of sea power 
in time of war or because on some future occasion 
they themselves might be belligerents and desire 
to exercise a similar right on their own behalf. 
Those who were responsible for the Declaration of 
Paris had not to weigh the advantage to be gained 
by the seizure of enemy goods on neutral ships 
against the injury thereby inflicted on private 
owners, but against the demands of international 
comity. The fact that we sacrificed on the altar 
of international comity a considerable part of the 
advantages incident to power at sea is no legiti
mate reason for making a further sacrifice where 
no question of international comity can possibly
arise. , „

Their Lordships hold therefore, on this part ot 
the case, that enemy goods on British ships, 
whether on board at the commencement of the 
hostilities or embarked during the hostilities, 
always were, and still are, liable to be seized as 
prize, either on the high seas or in the ports 
or harbours of the realm. I t  follows that the 
petroleum seized on board the Roum anian  was 
properly condemned as prize.

The next point to be considered is the juris
diction of the Prize Court so far as the petroleum 
in question was, when seized as prize, ware
housed in the tanks of the British Petroleum 
Company, Limited, and no longer on board the 
Roumanian. The appellants contended that 
it is the local situation of the goods seized as 
prize which determines the jurisdiction of the 
Prize Court. I f  such goods be, at the time of 
seizure, on land and not afloat, it  is not, they 
contended, the Prize Court but some court of 
Common Law which has jurisdiction to deter
mine the rights of all parties interested. In  
their Lordships’ opinion, this contention also 
fails. The chief function of a Court of Prize is 
to determine the question, “ prize or no prize,” 
in other words whether the goods seized as

prize were lawfully so seized, so as to raise a 
title in the Crown. In  determining this ques
tion, the local situation of the goods at the 
time of seizure may be of importance, but it  is 
the seizure as prize and not the local situation of 
the goods seized which confers jurisdiction. I f  
authority be needed for this proposition, it  may 
be found in Lord Mansfield’s judgment in the 
case of L ind o  v. Rodney, repoited in a note to 
Le Caux v. Eden in 2 Douglas at p. 612. I t  must 
be remembered that the jurisdiction of the Prize 
Court is based in every case upon a commission 
under the Great Seal. Lord Mansfield pointed 
out that in the case before him, the commission 
under which the court derived jurisdiction con
ferred jurisdiction in all cases of prize whether 
the goods sought to be condemned were taken on 
land or afloat. The same may be said of the 
commission in the present case. In  his opinion, 
however, it was necessary to draw a distinction 
in this connection between the jurisdiction of the 
Court of Admiralty as a Court of Prize and its 
jurisdiction apart from the commission which 
constitutes it a Court of Prize. To give the 
Court of Admiralty as such jurisdiction, the 
matter complained of must have occurred on the 
high seas, but in all matters of prize it  was not the 
Court of Admiralty as such, but the Court of 
Admiralty by virtue of the commission which 
had jurisdiction, and this jurisdiction was exclu
sive, whether the goods seized as prize were on 
land or afloat. The only authority which, at first 
sight, appears to be in conflict with Lord Mans
field’s decision is the case of the Ooster Eems 
(1784,1 Ch. Rob 284n.), to which, for the reasons 
hereinbefore mentioned, no great weight can be 
given.

Their Lordships will now proceed to consider 
the appellants’ contention that, even if the Prize 
Court had jurisdiction it  ought nevertheless to 
have decided against the condemnation of the 
petroleum in question so far as it  was not 
actually afloat on board the Roum anian  at the 
time of the seizure. They admitted that during 
the war no order for restitution or release could 
properly be made in favour of the German owners, 
but they suggested that the proper course was to 
hand the petroleum over to the public trustee 
or some other official for safe custody until the 
restoration of peace. No case where any such 
course has been pursued was cited.

The real question is whether the petroleum in 
question is, according to law administered by 
prize courts in this country, properly the subject 
of maritime prize, although locally situated on 
shore. A ll enemy ships and cargoes which may, 
after the outbreak of the war, be found afloat on 
the high seas or in territorial waters or in the 
ports or harbours of the realm, are liable to 
seizure as maritime prize. The petroleum in 
question was undoubtedly enemy property. I t  
was undoubtedly on the high seas at and after 
the declaration of war. I t  became liable to 
seizure as prize as soon as war was declared. I t  
did not cease to be so liable by being carried into 
Dartmouth or thence to Pur fleet. I t  clearly
remained so liable while still afloat. Did it cease 
to be so liable when pumped into the tanks of the 
British Petroleum Company Limited ? In  the 
course of the argument counsel were asked to 

I suggest some intelligible reason why it should 
1 cease to be so liable. No satisfactory reason was



MAKITIME LAW CASES. 2 1 3

P b iv . Co.] T h e  R o u m a n ia n . [P b iv . Co.

suggested, and their Lordships have been unable 
to discover one for themselves. The argument 
of counsel was based on the assumption that no 
enemy goods not actually afloat at the time of 
seizure could be lawfully seized as prize, unless 
possibly they could be considered as locally 
situate within a port or harbour, and that the 
tanks of the British Petroleum Company Limited 
could not be considered as part of the Port of 
London. There is, in their Lordships’ opinion, 
no ground for this assumption. The test of 
ashore or afloat is no infallible test as to 
whether goods can or can not be lawfully seized 
as maritime prize. I t  is perfectly clear, for 
instance, that enemy goods seized on enemy 
territory by the naval forces of the Crown may 
lawfully be condemned as prize.

The same is true of goods seized by persons 
holding letters of marque, and even of goods 
seized by persons having ho authority whatever 
on behalf of the Crown, when the Crown subse
quently ratifies the seizure. This is clear from 
the case of Brow n and B urton  v. Franklyn , 
quoted in Lord Mansfield’s judgment above 
referred to. Brown and Burton, the masters of a 
vessel belonging to the East India Company, 
seized enemy goods on land. They had no 
letters of marque. The King’s Proctor instituted 
proceedings in the Prize Court, and having 
obtained a condemnation of the property as prize, 
proceeded against Brown and Burton for an 
account. The latter instituted proceedings at 
common law for a prohibition on the ground that 
the goods taken were on land, but relief was 
refused. Moreover, Lord Mansfield, in L in d o  v. 
Rodney {supra), expressly approves an admission 
•hade by counsel in that case to the effect that it 
would be “ spinning very nicely ” to contend 
that if the enemy left their ship and got on 
shore with money and were followed on land and 
stripped of their money this would not be a 
lawful maritime prize. I f  this be, as it  seems to 
their Lordships to be, good law, the present is an 
® fo r t io r i case. In  the case put by counsel the 
landing of the goods was made by the enemy 
with the object of escaping capture afloat. In  
the present case such landing was by British 
objects who had the enemy goods in their 
Possession and did not know what else to do with 
them, and were pursuing a course recommended 

the Board of Trade, and in no way intended 
to Prejudice the Crown’s rights.

With regard to the authorities quoted in this 
connection they have, in their Lordships’ opinion, 
with one possible exception, no real bearing on 
he point. In  The Uojfnung (No. 3), 1 Eng. Prize
— 585) the cargo seized on shore had been 

anded and sold prior to the declaration of war. 
these goods, therefore, even if enemy goods at 
aU> were never liable to seizure as prize. They 
were not, in fact, seized, nor was any proceeding 
aken against them, but an attempt was made to 

recover against the ship which had brought them 
he value of the goods so sold, the ship itself 
elonging to a neutral. This claim was rejected 
y the court. I t  was held that unless it could be 
hown that the hand of capture had been 
•nployed on these goods in quality of cargo the 
??rl’ could not go back to affect them in any 
ther character. The same principle was 

¿.„cognised in The Charlotte (1 Eng. Prize Cases 
n.), in which it was held that the proceeds

of goods landed and sold prior to the seizure of 
the ship, and never themselves seized, were not 
amenable to the jurisdiction of the court.

In  Brow n  v. The United States (8 Cranch, 110) 
it  was decided on the facts that the goods in 
question were in the position of enemy goods 
found on American soil at the commencement of 
hostilities, and not, therefore, the subject of 
maritime prize. That case, therefore, is clearly 
distinguishable from the present.

The only case which raises any difficulty is that 
of The Ooster Ferns (sup.). There is no satisfactory 
report of this case. I t  is mentioned in the note 
on p. 284 of 1 C. Rob. and in the preface to Hay 
and Marriott’s Decisions, p. 27. Their Lordships 
have, however, examined the papers relating to 
it  preserved in the Record Office. The Ooster 
Eems was a Prussian and therefore a neutral 
vessel. I t  was stranded on the Goodwin Sands 
on a voyage from Texel to the East Indies. 
Before it broke up, part of its cargo was sent 
ashore, including some boxes of silver coin. The 
latter were deposited by the master with the 
Prussian Consul at Deal. One Jeremiah Hartley, 
an officer of the Court of Cinque Ports, acting 
under an order of attachment issued by such 
court sitting as an Admiralty Court, seized and 
obtained possession of the goods so landed, 
including the boxes of silver, on behalf of the 
Warden of the Cinque Ports. The seizure may 
have been intended to be a seizure of enemy 
goods as maritime prize, though their Lordships 
have been unable to ascertain that the Court 
of Cinque Ports had any jurisdiction in 
prize. The warden took no proceedings either 
in his own or any other court with a 
view to having the goods lawfully con
demned. The master, therefore, obtained from 
the High Court of Admiralty in England a 
monition requiring Jeremiah Hartley and the 
warden and ail others whom it might concern 
to appear and proceed to the legal adjudication in 
that court whether the goods seized were lawful 
prize or not. The King’s Proctor subsequently 
intervened. Certain depositions were filed which 
appear to raise some suspicion that the goods 
were Dutch and therefore enemy goods, but there 
was no real evidence to that effect. The master 
deposed that he did not know to whom the goods 
belonged, and under these circumstances one would 
have expected that the court would have acted on 
the presumption arising from the fact that the 
ship was a neutral ship. The court, however, made 
an interlocutory decree condemning the goods on 
the ground that the goods which apparently 
were assumed to be enemy goods were not at the 
time of seizure “ in a privileged vehicle or on 
neutral territory.”

All questions between the Crown and the 
warden were reserved. The master appealed to 
the Lords Commissioners of Appeal in Prize, and 
on such appeal the order for condemnation was 
discharged, not on the merits, but, in the words 
of the Privy Council Journals, on the ground that 
“ the High Court of Admiralty in England, the 
court appealed from, had not a jurisdiction over 
the goods seized and proceeded against in this 
cause.”

The records of the Privy Council do not 
contain any note of the reasons which led to this 
decision. I t  would appear, however, from the 
case of the Two Friends  (Roscoe, vol. 1, 130
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1 Ch. Rob. 271) that Lord Stowell had before him 
some note of these reasons, for he represents 
Lord Thurlow as saying that “ the goods in ques
tion had never been taken on the high seas, but 
had only passed in the way of civil bailment into 
civil hands, and were afterwards arrested as 
prize.”

I f  this be correct, it may mean that in the 
opinion of the Lords Commissioners it is the 
local situation of the goods seized as prize, and 
not the seizure as prize which determines the 
jurisdiction of the Prize Court, a decision 
diametrically opposed to the judgment of Lord 
Mansfield in L indo  v. Rodney (sup.), which had 
been pronounced only three years previously. On 
the other hand, it  may. mean that the goods in 
question were not liable to seizure as prize because 
they were not on the high seas but on land, in 
which case Lord Thurlow was deciding the very 
point which he held the Court of Admiralty had 
no jurisdiction to decide, and he ought to have 
ordered the restitution of the goods to the master 
instead of leaving that somewhat hardly-used 
individual to his remedies at common law, in the 
assertion of which he would have in some way or 
other to get over Lord Mansfield’s judgment to 
the effect that prize or no prize could only be 
determined in a Prize Court.

Moreover, it is almost impossible to suppose, 
in the then state of the authorities, that Lord 
Thurlow thought that to constitute lawful prize, 
the seizure must have been on the high seas. I t  
was already well settled that enemy shipB and 
goods in the ports or ha-bourn of the realm were 
the subject of maritime prize. I t  was equally well 
settled that enemy goods on enemy territory 
seized by the maritime forces of the Crown, or 
persons having letters of marque, could properly 
be condemned as prize. I f ,  therefore, he used the 
expressions attributed to him by Lord Stowell, 
some other explanation must be found.

In  their Lordships’ opinion a reasonable 
explanation of the case and of Lord Thurlow s 
words may be found in the following considera
tion. I t  appears that the Court of the Cinque 
Ports in its capacity as an Admiralty Court had 
taken possession of the goods at the instance of 
the Lord Warden. There was, therefore, a matter 
pending in the Cinque Ports which, so far as 
the>r Lordships can discover, was not a Court of 
Prize. The effect of the monition was to remove 
this matter to the High Court of Admiralty for 
trial there. In  so trying it the High Court would 
be exercising an Admiralty and not a prize juris
diction. As appears by Lord Mansfield's judg
ment in L ind o  v. Rodney (supra), in order to 
found an Admiralty jurisdiction the complaint 
must be made of something done on the high 
seas. This explanation would fully account for 
the words used by Lord Thurlow, though it must 
be admitted that Lord Stowell took a different 
view as to what he meant.

In  any event their Lordships do not consider 
that the Ooster Rems has any value as an 
authority. I t  has never been followed, and, ap
parently, has been cited twice only, and in each 
case distinguished. I t  is so cited and distinguished 
in the Two Friends  above referred to and also 
in the Progress (Edwards’s Admiralty Reports 
210).

In  the last-mentioned case certain British ships 
with their cargoes had been captured by the
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French. I t  is not clear whether they were 
captured at sea and taken into Oporto after the 
French occupation, or whether the French found 
them in the harbour of Oporto when they took 
possession of it. The French appear to have 
landed part of the cargoes, which was warehoused 
on shore at the time when the military forces of 
the Crown took Oporto. I t  was, however, held 
upon the facts that there had been a capture by 
the French and a recapture by the military forces 
of the Crown of both ships and cargoes.

Lord Stowell allowed a claim for salvage on 
the part of the military authorities in respect of 
that portion of the cargoes which had been landed 
as well as of the ships and that portion of the 
cargoes remaining on board. He distinguished 
the Ooster Ferns on the ground, as their Lord- 
ships understand the decision, that the master of 
the Ooster Ferns, in landing the goods, was acting 
within his authority derived from the owners of 
the goods, whereas the landing in the case he 
was considering had been effected by persons 
acting without authority from and contrary to 
the interests of the owners. The same ground 
of distinction would appear to be applicable to 
the case their Lordships are considering. The 
petroleum was not warehoused pursuant to any 
authority given by the owners, but in breach of 
the contract for its carriage to Hamburg, and so 
far aB the owners were concerned this waB as 
much a hostile act as the landing of the goods by 
the enemy captors in the case of the Progress 
(supra). In  neither case, to use Lord Stowell s 
expression, was the continuity of the character of 
the goods landed as cargo in any way interrupted.

There are only two other cases which need 
to be referred to in this connection. The first 
is that of the M arie  Anne, cited in Rothery’s 
Prize Droits at p. 126. In  this case, at the 
outbreak of the war with France on the 16th 
May 1803, the M arie  Anne, a French ship, was 
under repair at Ramsgate, and certain parts 
of her cargo had been landed and were ware
housed. Both the ship and the goods so 
landed were seized as prize, and in due course 
condemned as such. There is no record of the 
reasons which influenced the court. I t  may be 
that the warehouses in which the goods were 
deposited were considered as part of a harbour or 
port of the realm, so as to bring the case within 
the ordinary definition of goods liable to seizure 
as prize. I t  may be that the goods having been 
temporarily landed while the vessel was repaired, 
were still considered as part of the cargo though 
not actually on board. The case, however, is 
clearly inconsistent with the proposition that 
goods seizsd on land cannot be lawful prize. Tho 
same may be said of the case of the B erlin  
Johannes (Rothery, p. 125), if, as would appear to 
be the case, the goods already landed were seized 
and condemned as prize.

I f  these decisions turned on the question 
whether the goods so landed were still in port 
they are authorities against the appellants, for 
no valid distinction can be suggested between a 
warehouse for the receipt of goods brought lI1,o 
harbour by sea and the tanks in which, in the 
present case, the petroleum was stored.

Their Lordships, therefore, have come to the 
conclusion that the petroleum on hoard the 
Roum anian, having from the time of the 
declaration of the war onwards been liable to
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seizure as prize, did not e8ase to be so liable 
merely because the owners of tbe Teasel, not 
beng able to fulfil their contract for delivery at 
Hamburg, pumped it into the tanks of the British 
Petroleum Company, Limited, for safe custody, 
and that therefore its seizure as prize was lawful. 
They see no reason to dissent from the judgment 
of the President to the effect that these tanks 
constituted part of the Port of London for the 
purpose of applying the rule relating to the 
liability to seizure of enemy’s goods in the ports 
and harbours of the realm, but it  is unnecessary 
to decide this point.

F o r the  reasons hereinbefore appearing th e ir  
Lordsh ips are of op in ion th a t the appeal should 
be dismissed, and they w ill hum bly advise H is  
M a jesty  accordingly.

Solicitors for the appellants, Ince, Oolt, Ince, 
and Boscoe,

Solicitor for the Crown, Treasury Solic ito r.

J u ly  19, 20, 21, 28, and Nov. 11, 1915.
(Present: The B.ight Hons. Lord M ersey , Lord 

P a r k e r  of W Add in g to n , Lord Su m n e r , 
Lord P armoor , and Sir E d m u nd  B ar to n .)

T h e  Odessa.
T h e  W oolston. (a)

ON A P P E A L  F R O M  T H E  P R O B A T E , D IV  ORCE, A N D  
A D M IR A L T Y  D IV IS IO N  ( i n  P R IZ E )  E N G L A N D . 

Prize C ourt—Enemy cargoes— Cargo shipped in  
enemy sh ip— Cargo shipped in  B r it is h  ship— 
N e u tra l bankers advance against cargoes— 
Bights as pledgees under b ills  o f lad ing— Seizure 
and condemnation— Bounty o f Crown— C iv il 
L is t  Acts.

Bnemy goods on board both B r it is h  ships at the 
commencement o f hostilities are a like the proper 
subject o f m aritim e prize.

I f  the legal property in  goods captured at sea on 
a ship, whether B r it is h  or enemy, is at the time  
o f the capture in  an enemy subject, such goods 
are law fu l prize and w i l l  be condemned in  spite 
o f any c la im  made by persons who assert that 
they are pledgees or are otherwise entitled to any 
'rights in  them. The P rize  Court cannot 
recognise the c la im  o f pledgees in  such circum 
stances in  any shape or fo rm .

■the power o f bounty by way o f redress o f hard
ships s t i l l  exists in  the Crown, and has not been 
affected by the C iv il L is ts  Acts.

■Decision o f Evans, P. (reported in  the case o f The 
Odessa,'13 Asp. M ar. Law  Cas. 27; 112 L. T. 
Pep. 473; (1915) P. 52, which decision teas 
.followed by the learned judge in  the case o f the 
W oolston) affirmed.

Co nso lidated  appeals from two decrees of the 
President (Sir Samuel Evans) sitting as judge 
° f the Prize Court, that as to the Odessa being 
reported 13 Asp. Mar. Law Cas. 27 ; 112 L. T. 
t tep. 473; (1915) P. 52.
• ^ ar,f?°es of nitrate of soda were sold by neutrals 
ln Chili to a German company carrying on busi- 
rrsss at Hamburg. They were shipped before the 
outbreak of the war at Valparaiso in the German 
vessel Odessa and in the British vessel Woolston.

[P r iv . Co.

The appellants, J. Henry Schroeder and Co., of 
Leadenhall-street, London, a firm of which Baron 
von Schroder, a naturalised subject of this 
kingdom, and Prank C. Tiarks, a British born 
subject, were partners, accepted bills of lading 
in favour of the sellers against the cargoes respec
tively, and at the date of their claim had paid or 
were liable to pay large sums thereunder.

In  the case of each vessel the bill of lading 
made the cargo deliveranle to the appellants or 
their assigns. By the respective bills of lading the 
Odessa was “ bound for Channel for orders ” and 
the Woolston for “ Las Palmas for orders.”

After the outbreak of war the Odessa and her 
cargo were captured at sea, and the cargo on the 
Woolston was seized at Liverpool, to which port 
she had been directed to go by the appellants. 
The claimants in both cases sought to assert their 
rights to the cargoes as pledgees.

The learned President in his considered judg
ment, dated the 21st Dec. 1914, rejected tbe claims 
of the claimants and condemned the cargo ex 
Odessa as lawful prize, and following that decision 
he on the 16th March 1915 condemned the cargo 
ex Woolston.

The claimants appealed.
Sir Bobert F in la y , K.C., Mackinnon, K.O., and 

Dunlop  for the appellants.
Sir E dw ard Carson (A.-G.), M aurice H ill,  K.C., 

Theobald Mathew, and T. E . T. Case for the 
respondent.

The considered opinion of the committee, in 
which all the material facts are fully set out, was 
delivered by

Lord M ersey .—These are appeals from two 
judgments of the President of the Probate, 
Divorce, and Admiralty Division of the High 
Court of Justice sitting in Prize.

There is very much in common in the points 
arising in both cases, but, as the facts and argu
ments are not identical, it is desirable to consider 
each case separately.

T h e  Cargo ex Odessa.
The facts in this case are as follows : The 

appellants, Messrs. J. H . Schroeder and Oo., are 
bankers carrying on business in London. The 
partners are Baron Bruno von Schroeder, a 
naturalised British subject, and Prank Tiarks, 
a natural-born British subject. In  the ordinary 
course of their business, the appellants had in 
March 1914 agreed with a German Company in 
Hamburg called the Rhederei Actien Gesellschaft 
von 1896 to accept the drafts of Weber and Co., 
a firm carrying on its business in Chili, for 
the price of a quantity of nitrate of Boda to be 
sold and shipped by Weber and Co., to the German 
Company.

The drafts were to be drawn at ninety days’ 
sight, and the appellants, upon acceptance of 
them, were to receive by way of security the bill 
of lading for the cargo, together with a policy of 
marine insurance. The consideration for this 
accommodation was to be a commission of one 
quarter per cent, payable by the German 
company to the appellants. In  due course Weber 
and Co. shipped a cargo of nitrate on board a 
sailing ship called the Odessa, belonging to the 
German company, and took from tbe captain a 
bill of lading dated the 8th May 1914, in which

T h e  Odessa—T he  W oolston.

(a) Reported by W . E. Rb id , Esq., Barrieter-at-Law.
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the voyage was described as from Mejillones (the 
port of shipment in Chili) to the “ Channel for 
orders,” and by which the cargo was made 
deliverable to the appellants or their assigns. 
This bill of ladiDg incorporated the terms of a 
charter-party (of which there is no copy), and 
made the^ chartered freight payable by the 
consignees upon delivery of the cargo. Drafts 
for a total amount of 41,153/. Is. 5d. (said to be 
the full price of the cargo) were drawn by 
Weber and Co. upon the appellants, and accepted 
by them on the 9th June 1914, they receiving 
in exchange the bill of lading. War broke 
out between Great Britain and Germany on 
the 4th Aug. 1914, the Odessa being then on 
her voyage to the Channel. On the 19th 
the ship was captured on the high seas by 
H.M.S. Caronia  and brought into Bantry Bay, 
and on the 31st a writ was issued against ship 
and cargo at the suit of the Procurator- General 
claiming condemnation of both as lawful prize. 
On the 10th Sept, the drafts of Weber & Co. fell 
due, and were paid by the appellants. The ship 
was duly condemned, and no question arises with 
reference to her condemnation, but in respect of 
the cargo the appellants intervened, and by their 
claim alleged it to be their property as holders, 
for full value of the bill of lading therefor and 
as British property not liable to condemnation. 
The case was heard by the learned President on 
the 7th and 14th Dec. 1914, with the result that 
he condemned the cargo on the ground that the 
general property was in the German company at 
the date of the seizure, and that the appellants 
were merely pledgees, and as such not entitled to 
any precedence over the Crown.

Their Lordships are of opinion that the learned 
president was right in the inferences which he 
drew from the facts—namely, that the general 
property in the cargo was in the German com
pany, and that the appellants were merely pledgees 
thereof at the date of the seizure. This indeed is 
hardly disputable, having regard to the case of 
Sewell v. B urd ick  (52 L. T. Rep. 445; 10 App. 
Cas. 74). The property vested in the company 
upon the ascertainment of the goods at Mejillones, 
and the pledge was perfected when the appel
lants accepted the drafts and received the bill of 
lading.

The appellants indeed did not dispute the 
correctness of these inferences, but what they 
say is this, though correct, they do not justify 
a decree which has the effect of forfeiting their 
rights as pledgees. Thus the question in the 
appeal is whether in case of a pledge such as 
existed here a Court of Prize ought to condemn 
the cargo, and, if so, whether it  should direct the 
appellants’ claim to be paid out of the proceeds 
to arise from the sale thereof.

I t  is worth while to recall generally the 
principles which have hitherto guided British 
Courts of Prize in dealing with a claim by a 
captor for condemnation. A ll civilised nations 
up to the present time have recognised the right 
of a belligerent to seize with a view to condemna
tion by a competent Court of Prize enemy ships 
found on the high seas or in the belligerents’ 
territorial waters and enemy cargoes. But such 
seizure does not, according to British prize law, 
affect the ownership of the thing seized. Before 
that can happen the thing seized, be it ship or 
goods, must be brought into the possession of a

lawfully constituted Court of Prize, and the captor 
must then ask for and obtain its condemnation as 
prize. The suit may be initiated by the repre
sentative of the capturing State, in this country 
by the Procurator-General. I t  is a suit in  rem, 
and the function of the court is to inquire into 
the national character of the thing soiled. I f  it  
is found to be of enemy character the duty of the 
court is to condemn it, if  not, then to restore it  
to those entitled to its possession. The question 
of national character is made to depend upon 
the ownership at the date of seizure, and is to be 
determined by evidence. The effect of a condem
nation is to divest the enemy subject of his 
ownership as from the date of the seizure, and to 
transfer it  as from that date to the Sovereign or 
to his grantees. The thing— the res—is then 
his for him to deal with as he thinks fit, and the 
proceeding is at an end.

As the right to seize is universally recognised 
so also is the title which the judgment of the 
court creates. The judgment is of international 
force, and it is because of this circumstance that 
Courts of Prize have always been guided by 
general principles of law capable of universal 
acceptance rather than by considerations of 
special rules of municipal law. Thus it has 
come about that in determining the national 
character of the thing seized, the courts in this 
country have taken ownership as the criterion, 
meaning by ownership the property or dom in ium  
as opposed to any special rights created by 
contracts or dealings between individuals, without 
considering whether these special rights are or 
are not, according to the municipal law applicable 
to the case, proprietary rights or otherwise. The 
rule by which ownership is taken as the criterion 
is not a mere rule of practice or convenience; it 
is not a rule of thumb. I t  lays down a test 
capable of universal application, and therefore 
peculiarly appropriate to questions with which a 
Court of Prize has to deal. I t  is a rule not 
complicated by considerations of the effect of the 
numerous interests which under different systems 
of jurisprudence may be acquired by individuals 
either in or in relation to chattels. A ll the world 
knows what ownership is, and that it  is not lost 
by the creation of a security upon the thing 
owned. I f  in each case the Court of Prize had to 
investigate the municipal law of a foreign country 
in order to ascertain the various rights and 
interests of everyone who might claim to be 
directly or indirectly interested in the vessel or 
goods seized, and if in addition it  had to investi
gate the particular facts of each case (as to which 
it  would have few, if  any, means of learning the 
truth), the court would be subject to a burthen 
which it  could not well discharge.

There is a further reason for the adoption of 
the rule. I f  special rights of property created by 
the enemy owner were recognised in a Court of 
Prize, it would be easy for such owner to protect 
his own interests upon shipment of the goods to or 
from the ports of his own country. He might, for 
example, in every case borrow on the security of the 
goods an amount approximating to their value from 
a neutral lender and create in favour of such 
lender a charge or lien or mortgage on the goods 
in question. He would thus stand to lose nothing 
in the transaction, for the proceeds of the goods 
if captured would, if  recovered by the lender, 
have to be applied by him in discharge of his
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debt. Again, if  a neutral pledgee were allowed 
to use the Prize Court as a means of obtaining 
payment of his debt instead of being left to 
recover it  in the enemy's courts the door would 
be opened to the enemy for obtaining fresh bank- 
ing credit for his trade, to the great injury of the 
captor belligerent.

Acting upon the principle of this rule Courts of 
Prize in this country have from before the days 
of Lord Stowell refused to recognise or give 
effect to any right in the nature of a “ special ” 
property or interest or any mortgage or con
tractual lien created by the enemy whose vessel 
or goods have been seized. Liens arising other
wise than by contract stand on a different footing 
and involve different considerations ; but even as 
to these it is doubtful whether the court will give 
effect to them. Where the goods have been 
increased in value by the services which give rise 
to the possessory lien, it appears to have been the 
practice of the court to make an equitable 
allowance to the national or neutral lienholder in 
respect of such services. In  the judgment in The 
Frances (8 Cranch, at p. 419), speaking of freight, 
it is said: “ On the one hand the captor by
stepping into the shoes of the enemy owner of the 
goods is personally benefited by the labour of a 
friend and ought in justice to make him proper 
compensation, and on the other, the shipowner by 
not having carried the goods to the place of their 
destination, and this in consequence of the act of 
the captor, would be totally without remedy to 
recover his freight against the owner of the 
goods.”

I t  is, however, unnecessary to deal with the 
question of liens arising apart from contract, the 
present case being one of pledge founded on a 
c°Dtract made with the enemy.

When the authorities are examined it will be 
round that they bear out the view that enemy 
0wnership is the true criterion of the liability to 
condemnation. The case of The Tobago (Roscoe,
] : I> 456; 5 Ch. Rob. 218) is in point. There the 

claimant was a British subject. In  time of peace 
“c had honestly advanced money to a French 
shipowner to enable the latter to repair his ship 
which was disabled, and by way of security he had 
aken from the owner a bottomry bond. After

wards war broke out with France and the vessel 
as captured. In  the proceedings in the Prize 

C'ourt for condemnation, the holder of the 
ottomry bond asked that his security might be 

Protected, but Lord Stowell (then Sir William  
cott), after observing that the contract of 

r °ttomry was one which the Admiralty Court 
ogarded with great attention and tenderness, 
ent on to ask: “ But can the court recognise 
pnds of this kind as titles of property so as to 

§ Ve Persons a right to stand in judgment and 
jCmand^ restitution of such interests in a Court of 

rize ii ” and he states that it  had never been the 
bo HlCS S0‘ H e points out that a bottomry 
and Work® n°  change of property in the vessel, 
the 8â 8: " I I  there is no change of property 
T h 10 <ian i36 no change of national character.

ose lending money on such security take this 
a <\Uri*;.y subject to all the chances incident to it, 

rn’,am?ngst the rest, the chances of war.” 
i iA  “6 decision in The M ary  (9 Cranch, 147) is to 
j> . 8at?,6 e®ect. Similarly in The A in a  (1 Spink’s 
giv*Ze ,Paaes> 8) the court refused to recognise or 
8 e enect to a mortgage on the ship captured, 

V ol. X I I I . ,  N. S.

and the same point arose and was similarly 
decided in The Ham pton  (5 Wall. 372). Again, 
in The B attle  (6 Wall. 498) the court refused 
to reoognise a maritime hen for necessaries, 
a decision which was followed in The Bossia (2 
Russian and Japanese Prize Cases, 43). The 
A rie l (11 Moo. P. C., cap. 119)-was the converse 
case of an attempt to obtain condemnation, not 
of enemy goods, but an enemy lien on goods; it 
failed on the same principle. In  that case Sir 
John Patteson said : “ Liens, whether in favour 
of a neutral on an enemy’s ship, or in favour of 
an enemy on a neutral ship, are equally to be 
disregarded in a Court of Prize.”

A ll these cases were fully discussed by the 
President in The M a rie  Glaecer (12 Asp. Mar. 
Law Cas. 601; 112 L. T . Rep. 251; (1914) P. 218).

Passing to cases which in their circumstances 
more resemble the present case, there is The 
M aria n n a  (6 C. Rob. 24), in which the oourt 
refused to give effect to a contract of pledge on 
goods consigned to the agent of the pledgee. 
Sir W. Scott in that case says : “ Captors are 
supposed to lay their hands on the gross tangible 
property on which there may be many just claims 
outstanding between other parties which can have 
no operation as to them. I f  such a rule did not 
exist it  would be quite impossible for captors to 
know upon what grounds they were proceeding to 
make seizure. . . . The doctrine of liens
depends very much on the particular rules of 
jurisprudence which prevail in different countries. 
To decide judicially on such claims would require 
of the court a perfect knowledge of the law of 
covenant and the application of that law in all 
countries under all the diversities in which that 
law exists. From necessity, therefore, the court 
would be obliged to shut the door against such 
discussions and to decide on the simple title of 
property with scarcely any exceptions.”

There is The Frances (8 Cranch, 418), in which 
the Court refused to recognise or give effect to 
the rights of a consignee under the bill of lading 
for advances against the goods to which the bill 
of lading related. In  that case the court laid it 
down that “ in cases of liens created by the mere 
private contract of individuals, depending upon 
the different laws of different countries, the 
difficulties which an examination of such 
claims would impose upon the captors and even 
upon the Prize Courts in deciding upon them 
and the door which such a doctrine would open 
to collusion between the enemy owners of the 
property and neutral claimants have excluded 
such cases from the consideration of those 
courts.

There is another American case, The Carlos F. 
Boses (177 U. S. Rep. 655) in, which the claim 
put forward by a neutral who had advanced money 
upon a cargo on a captured ship and who had 
received bills of lading covering the shipment 
was rejected.

I t  is difficult to distinguish the facts in any of 
the three cases last mentioned from the facts of 
the present claim by Messrs. Schroeder and Co. 
Some stress was laid by the appellants upon the 
dissenting judgments in The Carlos F . Boses, 
but a perusal of these judgments will show that 
they proceeded upon the assumption that in the 
circumstances the general property in the goods 
had passed to the holder of the bills of lading. 
The case was decided before the judgment in

2 F
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Sewell v. B urd ick  {sup.). Finally, The Ham pton  
(5 Wallace, p. 372) is a case in which the claim 
of a mortgagee on a ship was rejected.

Before adverting to the arguments by which 
the appellants seek to displace this weight ot 
authority it  is necessary to deal with a contention 
put forward by them to the effect that by their 
title as pledgees they are clothed with a sufficient 
ownership to bring their case within the rule. 
This contention is based upon the right of sale 
accorded to a pledgee by the law of England by 
which in the event of default by the pledgor m 
payment of his debt, the pledgee can sell the 
pledge without first having recourse to a court 
of law for authority to do so. This right it  is 
said creates a “ special” property in the pledge 
in favour of the pledgee and is a right in  
re constituting or equivalent to ownership and 
distinguishable in character from the mere right 
in  rent possessed by a lien holder. I t  is first to 
be observed of this right to sell without recourse 
to a court of law that it  is peculiar to the English 
law of pledge. I t  is thus precisely one of those 
matters which a Prize Court should leave out of 
consideration when applying to its decision 
general principles common to all. systems ot 
law to the exclusion of principles of municipal

The subject was very fully examined by 
Chancellor Kent in Lord Stowell’B time in 1805, 
in a learned judgment declaring the decision of 
the Supreme Court of the State of New York 
(Cortelyou v. Lansing, 2 Cairnes’ Cases in Error, 
p. 202). He said : “ I  believe that there is no 
country at present, unless it be England, that 
allows a pledge to be sold but in pursuance of a 
judicial sentence.” . . . . . .  ,,

And secondly it  is to be observed that it the 
right clothes the pledgees with ownership it 
precludes the court from making any decree at 
all of condemnation.

The ownership by which a Court of Prize is 
guided cannot subsist both in the pledgees and
in the pledgors. .

I f  it  exists in the appellants in the present 
case no decree can be made against them, for 
they are British subjects, and the interest left in 
the enemy subject cannot be condemned for ex 
hvpothesi it  is not an interest which includes 
ownership. See The A r ie l (11 Moo. P. C. 119). 
in which it was laid down that as a Court ot 
Prize ignores a lien in favour of a neutral on an 
enemy’s ship, so will it  ignore a lien in favour of 
an enemy on a neutral ship.

But when the nature of the right of a pledgee 
to sell is examined it will be seen that the so- 
called “ special” property which it is said to 
create is in truth no property at all. This has 
been recognised by many judges who have used 
the expression “ special interest ’ as a substitute 
for “ special property ” : (see Moses v. Conham, 
Owen 123, 7 Jac. 1, and Donald  v. Suckling, 14 
L. T. Rep. 772; L. Rep. 1 Q. B., at p. 613).

I f  it  were not for the somewhat unfortunate 
peculiarity of English terminology involved in 
the established use of the words “ special pro
perty ” when “ special interest ” would seem 
better, it  is difficult to see how an argument 
could be maintained which would effectively dis
tinguish pledge from lien for present purposes.

The very expression “ special property ” seems 
to exclude the notion of that general property

which is the badge of ownership. I f  the pledgee 
sells he does so by virtue and to the extent of the 
pledger’s ownership, and not with a new title of 
lis own. He must appropriate the proceeds of 
the sale to the payment of the pledgor’s debt, for 
the money resulting from the sale is the pledgor s 
money to be so applied. The pledgee must 
account to the pledgor for any surplus after 
paying the debt. He must take care that the 
sale is a provident sale, and if the goods are in bulk 
he must not sell more than is reasonably sufficient 
to pay off the debt, for he only holds possession 
for the purpose of securing himself the advance 
which he has made. He cannot UBe the goods as 
his own. These considerations show that the 
right of sale is exerciseable by virtue of an 
implied authority from the pledgor and for the 
benbfit of both parties. I t  creates no ju s  m  re in 
favour of the pledgee ; it  gives him no more than 
a ju s  in  rem  such as a lien holder possesses, but 
with this added incident that he can sell the 
property m otu p rop rio  and without any assistance 
from the court.

Returning to the authorities the appellants 
attempt to displace them in the following way. 
They say, in the first place, that Lord Stowell in 
The Tobago was referring only to “ secret ” liens, 
which they interpret to mean liens not appearing 
on the ship’s papers, and they contend that theirs 
was not secret, for that it  appears on the ship s 
papers—namely, on the face of the bills of lading. 
But when the judgment in The Tobago is 
examined it will be found that Lord Stcwell used 
the term “ secret liens” as equivalent to liens 
created by the act of the parties as opposed to 
tho3 6  arising under the general law merchant. 
Further, it cannot in the present case be said with 
any truth that Messrs. Schroeder’s lien is dis
closed on the ship’s papers. I t  is true that the 
bill of lading was made out in favour of them or 
their assigns, but this is quite consistent with 
their having no charge at all, and the consign
ment having been made to them merely as the 
factors or agents of the enemy owner. The 
contract of pledge under which alone their claim 
arises, however probable in the ordinary course of 
commerce, is nowhere disclosed in the ship s 
papers. Again, such as it was, the disclosure 
was certainly no more than existed in the cases 
of The M arianna , The Frances, and The Carlos F. 
Boses. ,

Secondly, the appellants contend that being by 
virtue of the bill of lading in possession of the 
goods in question there can be no reason in 
principle why the court should not recognise an 
interest arising out of such possession just as it 
recognises the carrier’s possessory lien for freight. 
But such possession as the appellants bad is not 
an actual possession such as forms the basis of a 
possessory lien at common law, but merely such 
possession as according to the law relating to 
pledge arises out of constructive or symbolical 
delivery. There is not, to use the words of Lord 
Stowell in The Tobago (sup.), that “ interest 
directly and visibly residing in the substance ot 
the thing itself ” which is to be found in the 
actual possession held by a carrier. Further, it 
will be found that a possession, similar in 
character to that which Messrs. Schroeder had, 
existed in several of the cases already referred to 
on the part of lien holders whose claims were 
rejected by the court.
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Thirdly, the court was asked to accept the 
suggestion that the practice of making advances 
on the security of bills of lading had arisen after 
the decisions referred to had been pronounced 
and that in the interest of commerce the adverse 
decisions should now be disregarded. W ith  regard 
to this argument, it  is to be observed that at any 
rate The Carlos F. Roses was decided at a time 
when the practice referred to was well known, 
and although the decision cannot bind an English 
court, still the considered judgment of the 
Supreme Court of the United States is entitled to 
the greatest possible weight. Further, it is 
difficult to see how any change—if there has been 
any change—in commercial practice—invalidates 
the reasons which led to the decisions in ques
tion.

Lastly, the appellants urged that if the court 
now applies the principles illustrated by the eases 
above referred to very serious injustice will be 
done to and serious loss incurred by neutrals or 
subjects who, before the commencement of the 
war and in the normal course of business, have 
niade advances against bills of lading. I t  is to be 
observed that similar injustice and loss, though 
possibly on a less extensive scale, must have 
been occasioned by the application of the 
same rules in the eighteenth and early nine
teenth centuries, and similar arguments were 
ltl fact addressed to Lord Stowell as a reason 
wuy they should not be applied in individual 
cases. The reason why such arguments cannot 
be sustained is fairly obvious. W ar must in its 
yery nature work hardship to individuals, and in 
laying down rules to be applied internationally to 
c'rcu m stances arising out of a state of war it 
would be impossible to avoid it. A ll that can 
6 done is to lay down rules which, if applied 

generally by civilised nations, will, without inter- 
ering with the belligerent right of capture, avoid 

?? L r  as may be any loss to innocent parties. 
J',18 precisely because the recognition of liens or 
rher rights arising out of private contracts 
ould so seriously interfere with the belligerent 

rght of capture that the courts have refused to 
^oognise such liens or rights in spite of the 

ardship which might be occasioned to individuals 
in0?1 8uch want of recognition. I t  is said that 

Liord Stowell’8 time there was a possibility of 
caressing any individual hardship which might 

t f  °4U8ed t°  neutral or subject by an appeal to 
o 6 bounty of the Grown, and that in some way 
in er fbe Crown has lost its power of bounty 

the matter. I t  is true that Lord Stowell, when 
P essed with the individual hardship of decisions 
to hT'18 ab°at to pronounce, sometimes referred 
_  b® fact that any apparent injustice might be 
Th d ai? exercise of the Crown s bounty. See 
it e Belvidere (1 Dods. 353) and The Constantia

m 8tn (E 4ward’s Adm- 232)-onv] bether his judgments were in any way based 
ha " t*" cons'deration or whether they would not 
e 6 .been the same if the possibility of the 
ia 'roise ° f  the Crown’s bounty had not existed 

n arguable point.
ne n their Lordships opinion, however, it is un- 
Jh6e* lary f°  decide this point, for after hearing 
ci . Forney-General they have come to the con- 
ay 1Qb not only that the Crown had and waB 
of u8®°med to exercise a power of bounty by way 
eY- 1®dress of hardships, but that such power still
6Xlsts unim paired.

Perhaps the most notable instance of the 
exercise of such power was the Order in Council 
made at the commencement of the war with 
Denmark in 1807. I t  was thereby ordered that 
in case any advances should have been made 
before the then late embargo (viz., the 2nd Sept, 
then last passed) by any British subject npon the 
credit and security of any ship, freight, or goods 
belonging to Danish subjects which might be 
condemned as prize to His Majesty, the amount 
of such advances so actually made (but without 
further compensation) should be paid to the 
British subjects out of the proceeds of the pro
perty so condemned upon the credit of which 
the advances were respectively made upon due 
proof thereof to the satisfaction of the High 
Court of Admiralty.

I f  the Crown could order this generally, it 
must also have had the power to order it in 
particular instances. Further, if it  could make 
such an order in favour of British subjects, it 
must also have had the power to make it in favour 
of neutrals, and circumstances can easily be 
imagined in which the exercise of such a power 
in favour of neutrals might as a matter of policy 
be deemed desirable.

I f  the Crown had and was accustomed to exer
cise the power of redressing hardship by way of 
bounty such right must still exist unless taken 
away by Act of Parliament, and it must be 
remembered that the Crown’s prerogative can 
only be abridged by express words or necessary 
implication. The argument of the Attorney- 
General to the effect that the power in question 
has ceased to exist is solely based on the effect 
to be given to the statutes which have been from 
time to time passed in reference to the Civil 
List. The first Civil List Act which affects 
droits of Admiralty and droits of the Crown is 
tbe Act of 1 Geo. 4, c. 1. By sect. 2 of this 
Act the produce of certain Crown revenues (which 
did not include droits of Admiralty or droits of 
the Crown or other small casual revenues) were 
for the life of King George IT .  carried to the 
Consolidated Fund. I t  was provided that an 
account of all moneys to be received in respect of 
the casual revenues of the Crown including 
droits of Admiralty and droits of the Crown and 
of the application thereof should annually be laid 
before Parliament. By sect. 2 of 1 W ill. 4, c. 25, 
the casual revenues of the Crown including 
droits of Admiralty and droits of the Crown were 
treated in the same way as the other hereditary 
revenues and carried during the life of King 
William IY . to the Consolidated Fund, it  being 
provided that all such revenues should after his 
death be payable to his heirs and successors. 
The 12th section of this Act provides that 
nothing therein contained should impair or 
prejudice any rights or powers of control, 
management, or direction relative to (in te r a lia ) 
the granting of any droits of Admiralty or any 
droits of the Crown as a reward or remuneration 
to any officer or officers or other person or 
persons seizing or taking the same or giving any 
information relating thereto, it being the true 
intent and meaning of the Act that the said 
rights and powers should not in any degree be 
prejudiced in any manner but only that the 
moneys accruing to the CrowD after the full and 
free exercise and enjoyment of the Baid rights and 
powers should during His Majesty’s life be carried
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to the Consolidated Fund. I t  was obviously 
the intention of this clause that the Crown s 
right of making grants out of droits of Admiralty 
and droits of the Crown in favour of captors or 
persons giving information leading to the capture 
should be preserved, but nothing being expressly 
said as to making grants in order to redress 
hardships, it  is arguable that on the principle of 
expressio umus est exclusio a lte rius  the Crown s 
right in this respect was intended to be taken 
away. Further, the same argument is open upon 
the construction of 1 & 2 Viet. c. 2, which in 
effect re-enacts the Act of 1 W ill. 4, c. 25 during 
the reign of Queen Victoria. I t  is unnecessary 
actually to decide the point and their Lordships 
will assume for the purpose of this case that 
during the reigns of King William I V . and Queen 
Victoria the right of the Crown in respect of 
Admiralty droits and droits of the Crown was 
confined to rewarding captors and persons giving 
information leading to the capture. I t  seems 
clear, however, that on the death of Queen 
Victoria her successor. King Edward V II . ,  became 
entitled to droits of Admiralty and droits of the 
Crown to the same extent as if there had never 
been a surrender in favour of the Consolidated 
Fund. In  other words, any restriction created 
during the lives of King William IV . and Queen 
Victoria ceased to apply. If , therefore, the 
ancient right of the Crown to dispose of these 
droits is now curtailed it must be by virtue of 
some statute passed subsequently to the death of 
Queen Victoria. In  other words, it  must be by 
virtue of the Civil Lists Acts 1 Edw. 7, c. 4, and 
1 Geo. 5, c. 28.

By 1 Edw. 7, c. 4, s. 1, it  is provided that the 
hereditary revenues which were by sect. 2 of 1 & 2 
Viet. c. 2 directed to be carried to and made part 
of the Consolidated Fund should, during the life 
of King Edward V I I .  and six months afterwards, 
be paid into the Exchequer and made part of the 
Consolidated Fund. By sect. 9 (2) it  is provided 
that nothing in the Act contained should affect 
any rightB or powers for the time being exercis
able with respect to any of the hereditary 
revenues which were by the Act directed to be 
paid into the Exchequer, and by sub-sect. 3 of 
the same section the 1 & 2 Viet. c. 2 was 
with immaterial exceptions repealed. The 
Act of 1 Geo. 5, c. 23 re-enacts in the 
same terms the Act of 1 Edw. 7, _ c. 4, for 
the life of his present Majesty and six months 
8ift8rw8irds>

The question therefore is as to the meaning 
and effect of the reservation contained in the two 
last-mentioned Acts of the rights and powers of 
the Crown for the time being exercisable. I t  
should be noticed, in contrast to the Acts of 
1 W il. 4, c. 25 and 1 & 2 Viet. c. 2, that the 
reservation is not specific but general in its terms. 
I t  should be noticed also that it is not a reserva
tion of rights and powers which were or might 
have been exercised by some former Sovereign or 
Sovereigns (the form of reservation in some of 
the earlier Civil Lists Acts), but a reservation of 
rights and powers “ for the time being ” exercis
able. This must mean powers which have not at 
the date of their proposed exercise been taken 
away by Act of Parliament. To acertain the 
nature of the rights and powers intended to 
be reserved it is permissible to consider the 
object for which the Acts themselves and

the earlier Acts hereinbefore mentioned were 
passed.

The objects of each of these Acts is a 
surrender by the Crown of its hereditary 
revenues in consideration of a fixed grant 
from Parliament. Each Act has been intended 
to carry to the Consolidated Fund revenue which 
would otherwise have gone to the Sovereign, 
and not revenue which because of the exercise 
of some right or power in the Crown would 
never have gone to the Sovereign at all. This 
object was in the Acts of George I V ., William IV . 
and Victoria sought to be obtained by a 
specific enumeration of the rights reserved. In  
the Acts of Edward V I I .  and George V . it  is 
sought to be attained by a general reservation of 
all rights. I t  could hardly be contended that the 
rights and powers expressly reserved in the 
earlier Acts are not included in the general reser
vation contained in the latter Acts. I f  such a 
contention were well founded, the Crown would 
have lost many rights, the existence of which is 
of great importance in the public interest. I t  
would have lost, for instance, the right to make 
grants to the natural children of a bastard 
intestate or to reward captors or persons giving 
information leading to the canture of enemy 
goods. I t  is of equal importance in the public 
interest, and indeed of friendly relations with 
neutral powers, that the Crown should retain the 
power of making in the interests either of British 
subjects or of neutrals such an Order in Council 
as was done at the outbreak of the Danish war in 
1807. The only distinction is that no such power 
was expressly reserved in the earlier Civil List 
Acts. I t  is in their Lordships’ opinion much 
more reasonable to suppose that the general 
words were used to cover such a case than 
to confine the words themselves, in spite of 
their generality, to rights and powers ex
pressly reserved by the earlier Acts. I f  the 
words of reservation now in force are sufficient 
to cover a right of so important and useful a 
nature, it  would, in their Lordships’ opinion, be 
wrong to hold that it  had been destroyed merely 
because it had ceased to be exercisable during the 
reigns of King William IV . and Queen Victoria. 
Their Lordships therefore hold that the power in 
question still exists. They desire, however, to 
state that they express no opinion as to whether 
the present case is one in which the power ought 
to be exercised.

There were two other points suggested in 
argument which deserve some consideration. 
First it  was said that the difficulty of recognising 
liens on captured enemy goods might be less in 
the case of a lien holder being a subject than in 
the case of his being a neutral. In  the case of a 
neutral it  is obvious that the payment of the lien 
out of the proceeds of a sale of the goods would enure 
directly to the benefit of the enemy. The enemy 
debt would thus be paid at the expense of the 
captors instead of the neutral being left to 
recover it  in the enemy courts. A  right or 
capture at sea would thuB be deprived of its 
national advantage. On the other hand, if the 
lien holder be a subject his right of proceeding 
in the enemy courts is, if not lost, at any rate 
suspended by the existence of a state of war. 
the right be lost the recognition of the lien 
would not, it  is said, enure to the advantage ol 
the alien enemy but merely to one of Bis
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Majesty’s subjects. I f  the right be merely 
suspended it could not enure to the advantage 
of the alien enemy, at any rate until after the 
war, and the court it  is said should only consider 
the existing state of war and not be guided by 
what will happen when the war is over. There 
may be soma force in these considerations, but. 
on the other hand, it is to be remembered that by 
international comity the Courts of Prize in this 
country have, in general, extended to neutrals the 
same advantages as they afford to His Majesty’s 
subjects, and it would be difficult to make an 
exception. Moreover, both in the case of a 
neutral and of a subject the lien holder may have 
m his hands assets belonging to the enemy to 
which he can have recourse for the payment of 
his debt; and into such a matter the courts have 
no means of inquiring.

The second suggestion does not involve the 
same difficulty. I t  is that the rules laid down in 
the cases referred to should be confined to 
transactions originating during the war, and that 
liens created bond fide  before the war began 
might well be recognised whether held by subjects 
or neutrals. There is, however, no authority for 
such a distinction; indeed, authority is the other 
Way : (see The Tobago, u b i sup.).

Neither of the above suggestions was seriously 
Pressed on their Lordships, nor could either of 
them be accepted.

Por the foregoing reasons their Lordships will 
numbly advise His Majesty that the appeal 
should be dismissed.

T h e  Cargo  ex W o o lston .
The above judgment in the case of the cargo 

ez Odessa applies equally in the case of the cargo 
ex Woolston. The only difference between the 
two cases is that the Odessa was an enemy ship 
ŝ nd the Woolston was a British ship. Their 
Lordships are of opinion that enemy goods on 
board both British ships at the commencement 
°t hostilities are alike the proper subject of 
maritime prize. The point has been more fully 
dealt with in the judgment in the case of The 
■Roumanian (ante, p. 208). The fact that the 
Woolston was a British ship can therefore have 
no importance unless it be necessary for the 
court to act upon some presumption arising from 
the character of the ship. I t  is unnecessary to 
act on any such presumption where, as in the 
Present case, the whole facts are in evidence and 
the enemy character of the cargo is fully
established.

In  this case, also, their Lordships will humbly 
Advise His Majesty that the appeal should be
dismissed.

Solicitors for the appellants, Stibbard, Qibson, 
and Oo.

Solicitor for the Crown, Treasury Solicitor.

S iixp tm  Cmt at locate*
— ♦ —

COURT OF APPEAL.

Nov. 4 and 5, 1915.
(Before Sw in f e n  E a d y , P h il l im o r e , and 

P ic k f o r d , L.JJ.)
T h a m e s  a n d  M e r s e y  M a r in e  I n s u r a n c e  

Co m p a n y  L im it e d  v . B r it is h  a n d  Ch il ia n  
St e a m s h ip  Co m p a n y  L im it e d , (a)

A P P E A L  F R O M  T H E  K IN G ’ S B E N C H  D IV IS IO N . 

M arine  insurance — P olicy  — Valued policy  — 
Total loss—Subrogation— R ig h t o f pay ing  
underwriters to be subrogated.

T h f p la in tiffs  insured the defendants’ ship PL. fo r  
one year f ro m  the 20th M ay  1912 f o r  45,0001. 
against o rd inary  sea pe rils  by a po licy dated 
the 6th June 1912 in  which the H. was valued 
at 45,0001. D u rin g  the currency o f the po licy  
the H . came in to  collision w ith  the E . and was 
to ta lly  lost. A  collision action was brought by 
the shipowners, and both vessels were held to 
blame and the blame was apportioned, the owners 
o f the H . having to pay seven-twelfths and the 
owners o f the E. five-twelfths o f the damage. 
The reg is tra r o f the A d m ira lty  Court took the 
value o f the ship as a t the 15th Nov. 1912, the 
end o f the current season, and fixed i t  at 65,0001. 
He took the loss o f hire up to the same date and  
assessed i t  at 20001.

The shipowners appealed, and the President held 
that the value o f the ship should be taken in  Nov. 
1917, and the h ire  assessed to tha t date, which 
was the date o f the exp iry o f the charter-party  
under which the H. was chartered, and rem itted  
the report to the reg is trar fo r  reconsideration o f 
the figures on that basis.

On coming before the reg is tra r the parties com
promised, and agreed on a lum p sum o f  67,0001. 
f o r  the two items under consideration, being the 
same to ta l as the reg is tra r had awarded w ithou t 
apportioning it .  The owners o f the E. had no 
interest in  the apportionment. F ive-twelfths o f 
the 67,0001. was accordingly pa id , being some 
26,9001. The underwriters, who had p a id  fo r a 
tota l loss o f the H., then claimed to be subrogated 
to the payment received fo r  the loss o f tha t ship  
fro m  the owners of the E.

Held, tha t the underw riters were entitled to 
recover to the extent to which they had pa id  in  
respect o f the subject-matter insured any sum 
which the defendants had received in  respect o f 
the loss o f the same subject-matter, a lthough tha t 
sum was based on a, larger value than the insured 
value.

Decision o f 8c ru tto n ,J . (113 L . T. Rep. 173; (1915) 
2 K . B. 214) affirmed.

A p p e a l  by the defendants from a decision of 
Scrutton, J. in an action tried by him without a 
jury, reported 113 L. T. Rep. 173; (1915) 2 K . B. 
214. The plaintiffs’ claim was for a sum of money 
which they alleged was due to them by virtue of 
a right of subrogation to the defendants in respect 
of what the defendants had received in respect 
of the loss of a vessel.

The facts are sufficiently stated in the judg
ments.
(o) Reporter by E dw ard  J. M. Ch a p l in , Eaq., Barrister-at Law.
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Scrutton, J. held (1) that the underwriters 
were entitled to recover to the extent to which 
they had.paid in respect of the subject-matter 
insured any sums which the defendants had 
received in respect of the loss of the same sub
ject-matter, although that sum was based on a 
larger value than the insured value ; and (2) that, 
as the underwriters only insured the ship for one 
year, they were not concerned with the value of 
the ship in 1917, and that, as on the evidence the 
value of the ship at the time of the loss must ba 
taken to be 65,0001, in respect of which the 
defendants had received from the owners of the E. 
26,9001, the underwriters were entitled to be 
subrogated to the defendants to the full amount 
of 26,9001, and to recover from the defendants 
the difference between that sum and the amount 
payable under the running-down clause, ^nd 
judgment was accordingly given for the plain
tiffs.

The defendants appealed.
Leslie Scott, K.C. and Raeburn for the 

appellants.
M aurice S i l l ,  K.C. and D. Stephens for the 

respondents.
Sw in f h n  E a d y , L.J.—This is an appeal by 

the defendants from the judgment of Scrutton, J . 
at the trial of an action in which the Thames and 
Mersey Marine Insurance Company were plaintiffs 
and the British and Chilian Steamship Company 
Limited ,were the defendants. The facts out of 
which the present action arises are shortly these : 
The plaintiffs under a valued policy insured the 
ship for the sum of 45,0001. The ship was under 
charter to the Dominion Coal Company for a 
period of seven St. Lawrence seasons, commencing 
with the spring of 1911 and expiring, therefore, in 
1917.

There was a collision between the steamship 
Helvetia, the subject of the insurance, and the 
Empress o f B r ita in ,  with the result that the 
Helvetia  was sunk, and the plaintiffs have paid 
as for a total loss 45,0001. Proceedings were 
taken in the Admiralty Court to determine the 
responsibility for the collision, and the result of 
the proceedings was that both vessels were pro
nounced to blame, and the share of the loss to be 
paid by the Empress o f B r ita in  was fixed at 
five twelfths. Under the collision clause the 
plaintiffs are liable in respect of the loss and 
damage arising from the collision to pay a sum 
of 19,6601. In  the proceedings taken to ascertain 
the amount payable by the Empress o f B r ita in  an 
inquiry was directed, and in the first instance the 
registrar reported purporting to follow the case 
of The Racine (95 L. T. Rep. 597; 10 Asp. Mar. 
Law Cas. 300; (1906) P. 273), and he took the 
value of the ship as at the 15th Nov. 1912, which 
waB not the date of the collision, but the end 
of the current season, and he fixed it at 
65,0001., and he took the loss of hire up to 
the same date and assessed that at 20001. 
There was an appeal from that. The ship
owners appealed, and the matter came before the 
President, and he held that on the true effect of 
the Racine the value of the ship should be taken 
as at November, when the charter would expire, 
and that the hire should be assessed to that date, 
and accordingly he remitted the report to the 
registrar to reconsider the matter upon that 
basis. The parties then went again before the

registrar, and the result was that the parties, 
then being the Helvetia on the one side and the 
Empress o f B r ita in  on the other, agreed upon a 
lump sum of 67,0001. without dividing the amount 
as between ship and charter. For five-twelfthB of 
that sum the Empress o f B r ita in  was held to be 
liable, and she has paid a sum of, roughly, 26,9001. 
The present action is brought by the underwriters 
claiming to be subrogated to the position of the 
shipowners in regard to the sum recovered in 
respect of the ship and to obtain payment of the 
amount.

The first question which was raised in the 
action and which has been raised before us 
on this appeal is, what is the right of the under
writers, the plaintiffs, to recover in respect of that 
amount P The whole of the insured value being 
covered by insurance, the claim of the plaintiffs is 
to recover from the defendants the whole of the 
amount recovered by them in the collision action 
up to 45,0001., the amount of the policy ; on the 
other hand, the defendants have contended that 
by the decree of the Admiralty Division they 
were held entitled to recover in the collision action 
five-twelfths of their loss, and they say that as 
between the plaintiffs and the defendants that 
loss must be treated as 45,0001., and that it is to 
their rights in that respect that the plaintiffs are 
subrogated, and that they are consequently 
entitled only to recover five-twelfths of 45,0001. 
Scrutton, J. decided in favour of the plaintiffs 
on that point. He held that the underwriters 
were entitled to recover to the extent to which 
they paid in respect of the subject-matter 
insured any sum which the shipowners had 
received in respect of the loss, although that sum 
was based on a larger value than the insured 
value. By sect. 27 of the Marine Insurance Act 
1906 (6 Edw. 7, c. 41) it  is provided th a t: “ (1) A  
policy may be either valued or unvalued. (2) A  
valued policy is a policy which specifies the 
agreed value of the Bubject-matter insured. 
(3) Subject to the provisions of this Act, and in 
the absence of fraud, the value fixed by the policy 
is, as between the insurer and the assured, con
clusive of the insurable value of the subject 
intended to be insured, whether the loss be total 
or partial.” By sect. 79 it is provided: “ (1) 
Where the insurer pays for a total loss, 
either of the whole, or, in the case of goods, 
of any apportionable part, of the subject-matter 
insured ” (here the insurer has paid for a total 
loss of the ship) “ he thereupon becomes entitled 
to take over the interest of the assured in what
ever may remain of the subject-matter so paid 
for, and he is thereby subrogated to all the rights 
and remedies of the assured in and in respect of 
that subject-matter as from the time of the 
casualty causing the loss.” Now, what the under
writers here are really saying is th is: that, 
according to the true construction of the statute, 
they are entitled to be subrogated to all the 
rights and remedies of the assured in and in 
respect of the subject-matter of the ship, and not 
to part of it only. In  my opinion the Act em
bodies the law as laid down in N o rth  o f E ngland  
Steamship Insurance Association v. Arm strong  
(3 Asp. Mar. Law Oas. O. S. 330; 21 L. T. Rep. 
822; L. Rep. 5 Q. B. 244) and the judgment 
below was right on this point, and the plaintiffs 
are entitled to recover from the shipowners all 
the sums which the shipowners received in respect
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of the ship up to the 45,000?., the amount of the 
insurance.

The second point is a different one. The 
appellants contend that in apportioning the sum 
recovered in the collision action the learned 
judge was wrong in fixing 65,000?. as the value of 
the subject-matter insured at the time of the 
loss—that is to say, as the value of the ship. Now, 
the sum recovered was recovered as a lump sum 
and there was no apportionment, and there has 
as yet been, apart from the learned judge’s judg
ment, no apportionment of this sum as between ship 
and charter. I t  was a compromise, and the parties 
agreed to a lump sum. The President laid down 
in his judgment on appeal from the registrar the 
basis upon which the figures were to be arrived at. 
[His Lordship then dealt with this point and con
cluded.] In  my opinion the proper way to deal 
with the matter is to refer it  back, having decided 
that the underwriters are entitled to recover the 
whole amount recovered by the shipowners in 
respect of the ship, and to direct an inquiry how 
the sum of about 26,000?., the larger sum, ought to 
be apportioned as between the ship and the charter 
upon the basis of the President’s judgment.

P h il l im o r e , L.J.— I  agree. I  th in k  th a t the 
learned judge ’s decision on the f irs t po in t was 
H ght, and I  have no th in g  to  add to  wbat the Lord 
Justice has said.

P ic k f o r d , L.J.— I  agree.
Appeal dismissed. Reference to referee.

S olic ito rs  fo r  the appellants, Rawle, Johnstone, 
and Co., agents fo r  H il l ,  D ickinson, and Co., 
L iverpool.

Solicitors ■ for the respondents, A lfre d  B r ig h t  
and Sons, agents for Batesons, W arr, and 
Wirnshurst, Liverpool.

h ig h  c o u r t  o f  j u s t ic e .

PRO BATE, D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

P R I Z E  C O U R T .

O ct 28, 29, and Nov. 8,1915.
(Before Sir S. T. E vans , President.)

T he  So rfarer en . (o)
N eutra l sa iling  ship— Cargo—Contraband— Order 

ln  Council o f the 29th Oct. 1914—P roperty  o f  
enemy— Condemnation— Compensation—A rt. 43 
o f Declaration o f London—Shipowners' c la im  
fo r  fre ig h t— Loss by delay— C ontribu tion  to 
alleged general salvage loss.

dec la ra tion  o f London Order in  Council, 
No. 2, 1914, dated the 29th Oct. 1914, i t  was 
declared tha t du ring  the present hostilities the 
convention known as the Declaration o f London 
should, subject to certain additions and modi- 
fications therein specified, be adopted and pu t in  
force by H is M ajesty’s Government. A rt. 43 of 
the Declaration o f London, which provides (inter 
aba) that i f  a vessel is  encountered a t sea while 
unaware o f the declaration o f contraband which 
aPplies to her cargo, the contraband cannot be 
c°ndemned except on payment o f compensation,

...Was n° t  excepted by the terms o f the Order in
(«) Reported by J. A. Si .ater , Esq., Barrister at-Law.

Council. B y  the said order chrome ore was 
declared to be absolute contraband.

Under the terms o f a contract entered in to  in  1913 
between an E ng lish  company and a German 
company, the fo rm er shipped certa in chrome ore 
in  June 1914 fro m  a foreign po rt on a Norwegian  
sa iling  vessel chartered by the German company. 
The b ills  o f lad ing were made out in  fa vo u r o f  
the E ng lish  company, the sellers, or order, the 
po rt o f delivery being Rotterdam. The buyers 
p a id  to the sellers, a t the date o f sailing, in  
accordance w ith  the terms o f the contract, 50 per 
cent, o f the purchase price o f the chrome ore, 
together w ith  a sum o f 1000?. advanced by the 
sellers fo r  the ship. On the voyage the vessel pu t 
in to  Pernambuco, in  Sept. 1914, where the 
master f irs t  heard o f the outbreak o f war, and 
acting upon instructions received by cable he 
changed the course o f the vessel fro m  Rotterdam  
to Gothenburg, in  Sweden, via the N o rth  o f 
Scotland. The vessel was captured in  Nov. 1914 
by a B r it is h  cruiser, and taken to Glasgow. A t  
the date o f the seizure o f the vessel the master 
was unaware of the Order in  Council o f the 
29th Oct. 1914.

I n  the prize proceedings fo r  the condemnation of 
the cargo, two claims were pu t in , one by the 
English company, the sellers, and another by a 
Swedish company, which alleged tha t the chrome 
ore had been purchased by them fro m  the German 
company. No cla im  was made on behalf of the 
German company. The shipowners also p u t in  
a cla im  fo r  fre ig h t, fo r  rem uneration fo r  the use 
o f the ship or loss by delay, and fo r  contribution  
fro m  the cargo to alleged general average loss. 

Held, that, on the facts o f the case, the cargo was 
the property o f the German company, the same 
having passed to them fro m  the Eng lish company ; 
that the German company were not the agents of 
the Swedish company ; and that as the German 
company had p u t in  no c la im  the question o f 
compensation d id  not arise.

Quaere, whether in  any case a rt. 43 o f the 
Declaration o f London applies under any c ir 
cumstances to prevent the condemnation o f 
contraband property o f the enemy w ithou t 
compensation.

Held, also, tha t the shipowners were entitled to 
fre ig h t, the amount to be ascertained by a 
reference to the reg is tra r and merchants, tha t 
they were not entitled to any compensation fo r  
the use o f the ship or loss by delay, and that 
they were entitled to a contribu tion fro m  the 
cargo to general average loss provided they could 
establish a c la im  to the same.

I n  this case the Crown claimed the condemnation 
of a cargo of chrome ore laden in the Norwegian 
sailing ship Sorfareren, which sailed from Pagou- 
mene, New Caledonia, in June 1914, before the 
outbreak of the war between Great Britain and 
Germany.

The facts of the case and the arguments 
adduced are sufficiently Bet out in the headnote 
and in the judgment.

The Attorney-General (Sir P. E. Smith, K.C.) 
and S tua rt Bevan for the Crown.

Leek, K  C. and Raeburn for the Chrome Ore 
Company Limited.

Maeaskie for the Aktiebolagot Ferrolegeringer, 
the Swedish company, the alleged purchasers of 
the chrome ore.
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Dunlop  for Stray and Co., agents for the ship- 
wner8' Cur. adv. vu lt.

Nov. 8,1915.—The P r e s id e n t .—This is a ease 
of considerable importance, both on account of 
the quantity and the character of the cargo 
seized, and also on account of one of the legal 
questions which are involved in it. The Sorfareren 
was a Norwegian sailing vessel which was char
tered by a German oompany, the Gesellschaft 
für Electrometallurgie, of Nürnberg. Her cargo 
consisted of about 3,850 tons of chrome ore, and 
she started on her voyage to Europe from 
Pagonmene, New Caledonia, in the month of 
June 1914. The bill of lading was made out in 
favour of the Chrome Ore Company Limited, of 
St. Swithin’s-lane, in the City of London, or 
order, for delivery at Rotterdam. Chrome ore is 
used for the manufacture of ferro-chrome, an 
essential ingredient in the making of armour 
plates and armour-piercing projectiles. For many 
years past vast quantities of chrome ore have been 
imported for Krupp’s works at Essen, and the 
usual place of entry for the ore which is intended 
for these works has been Rotterdam. The cargo 
in the present case was shipped in pursuance of a 
contract entered into on the 13th Dec. 1913, made 
between the Chrome Ore Company Limited as 
sellers and the German company as buyers. 
The contract was for a certain quantity, which 
was dependent upon whether the buyers char
tered a sailing vessel or a steamship for the pur
pose of carrying the ore. The price was a fixed 
price of so much per ton, f.o.b. at Pagoumene, 
upon certain bases of analysis, with pro ra ta  
variations, depending again upon whether the 
buyers chartered a sailing vessel or a steamship 
upon which the cargo was to be shipped.

Under the contract the ore was to be dis
charged at one, two, or three ports, provided that 
no additional expense to the sellers was incurred 
beyond the analysis. The bills of lading were to 
be made out by the shippers to the order of the 
sellers. Payment of 50 per cent, of the value of 
the ore at a certain standard was to be made 
immediately on shipment, and the balance imme
diately after arrival at the port of discharge. 
Insurance of the goods was to be effected by the 
buyers at a value of 6s. 6cZ. per ton over the 
purchase price. The buyers were to pay the 
premium and to hand over the policies to the 
Bellers at Pagoumene. Any necessary advances 
to the ship were to be made by the sellers at the 
port of loading, but the buyers were to reimburse 
to the sellers in New Caledonia such advances on 
cable advice of the amounts advanced. For other 
items it is sufficient to refer to the contract. The 
buyers paid to the sellers in the month of June 
1914 the sum of 39871. 12«. 6d., made up of 
29871.12«. 6d., the 50 per cent, of the purchase 
price of ore, in accordance with the terms of the 
contract, and 1000Z., being the amount advanced 
by the sellers for the ship at New Caledonia.

The vessel put into Pernambuco, on her voyage, 
on the 6th Sept. 1914. I t  was at that port that 
the master first heard of the outbreak of the 
war. He cabled at once to the agents for the 
shipowners for instructions, and in reply received 
orders to proceed to Gothenburg instead of to 
Rotterdam, the voyage to be made by the north 
of Scotland. According to the affidavit of the 
secretary of the Chrome Ore Company Limited,

the order to proceed to Gothenburg instead of to 
Rotterdam was given by the buyers—that is, by 
the German company.

On the 29th Oct. 1914, by an Order in Council, 
chrome ore was declared to be absolute contra
band. About eight o’clock p.m. on the 2nd Nov. 
1914 the vessel was boarded by British naval 
officers, and the vessel and cargo were taken by a 
prize crew into the port of Glasgow. I t  appears 
that the vessel had beon boarded by the German 
cruiser K arlsruhe  on the 15th Sept., and that 
the boarding officer of the German cruiser had 
ordered the master not to make any entry as to 
this visit in his log. A t the time of the capture 
by the British cruiser the vessel had sailed 
about 14,700 miles, and had a further distance of 
about 530 miles to cover before arriving at 
Gothenburg.

In  due course the writ in prize was issued, 
claiming condemnation of the cargo as prize, as 
enemy property or as contraband of war. In  the 
prize proceedings the cargo was sold and realised 
over 16.000Z. Two claims were made to the cargo. 
One was made on the 18th Jan. 1915 by the 
Chrome Ore Company Limited. The other was 
made on the 28th Jan. 1915 by the Atkiebolaget 
Ferrolegeringer, of Stockholm, a Swedish com
pany, hereinafter referred to as the Swedish com
pany. No claim has been made by or on behalf of 
the buyers, the German company. These claims 
are, of course, mutually destructive. Broadly 
speaking the ground of the claim of the Chrome 
Ore Company Limited is that at the time of the 
capture they were the owners, because, according 
to their contention they had reserved the right 
of disposal of the goods. They alleged a further 
ground, which I  confess I  find it difficult to 
understand, which they state in their claim as 
follows: “ The claimants further say that by 
reason of the outbreak of war on the 4th Aug. 
1914 between Great Britain and Germany the 
contract for the sale of the goods became and was 
annulled; and further that by reason of the 
Royal Proclamation against trading with the 
enemy it became and was illegal and impossible 
for the claimants to deliver the goods to the 
German purchasers.”

As to this, the goods at the time of capture 
were on their way to the port of discharge for 
delivery, and no steps were taken by the sellers to 
try to prevent or to put an end to the voyage. 
I  conceive that the real question upon their claim 
is whether under the contract the property in the 
goods had passed from them to the buyers.

The ground of the claim of the Swedish com
pany, again broadly speaking, was that the goods 
were their property, having been bought for them 
by the German company as their agents. An 
essential ingredient in this claim is that the pro
perty had, at any rate, passed from the sellers.

I  will deal in the first place with the claim of the 
British company. They contracted only with the 
German company and knew nothing whatever of 
the Swedish company in relation to this trans
action. I  cannot find that they knew even of the 
existence of the latter company before the date of 
the capture. The terms of the contract between 
the British company and the German company, 
and the dealings between them, have been suffi
ciently set out to enable the question of the trans
fer of the ownership to be determined, and there 
is, therefore, no necessity to repeat them.
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I  deem it to be quite clear that the property 
passed to the German company on the shipment 
and part payment, and that there was no reserva
tion whatsoever by the sellers of the right of 
disposal of the goods. Their whole conduct 
showed that there was no intention upon their 
part to reserve such a right. The result, in fact, 
pi giving effect to their claim would be strange 
jndeed. I t  would mean that in addition to 
29871. 12«. 6d. already paid to them by the buyers 
m part payment of the purchase price, a sum of 
over 16,0001. (the proceeds of the sale of the goods) 
would also be released and paid over to them, and 
they would thus be receiving nearly 19,0001. 
instead of the unpaid balance which they estimate 
at some figure between 30001. and 40001. I f  the 
strict application of the law involved this result, 
the court could not and would not prevent it. 
But, as I  have said, in my opinion, according to 
law the Chrome Ore Company Limited had 
transferred their property in the goods to the 
German buyers, and the extraordinary result 
above described does not ensue. Their holding 
of the bill of lading, and of the policies of insur
ance, did not preserve the property in them in 
the circumstances. Their object in obtaining 
and holding these documents was simply to secure 
greater protection for themselves for the payment 
of the balance.

I t  is a source of satisfaction to the court, and 
?iay possibly be some consolation to the claimants 
in the face of an adverse decision, to find that this 
view appears to have been entertained by them
selves before the prize proceedings were instituted, 
as is shown by the following letter, which was 
written for them by their secretary to the Lords 
of the Admiralty:

Chrome Ore Company Lim ited, Sept. 23, 1914. 
~ -M y Lords,— s.v. Sorfareren. In  view of the present 
i  nation, the directors of th is oompany deem i t  the ir 
u ty to  disolose to yon the fo llow ing particulars in  
egard to the cargo of chrome ore on the above vessel, 

such cargo being undoubtedly intended fo r an alien 
nemy, and chrome ore being used in  the manufacture 

armour-plates. The vessel, which is a Norwegian 
u ing vessel, was tendered to us at Pangoumene, New 

OWm r°!lia ' ^  Ih® Gesellschaft fü r Elektrometallurgique 
Nürnberg Knauerstrasse 10, Nürnberg 

Germany), in  fu lfilm ent of a contract we entered in to 
ith  them in  Dec. 1913 to supply 3000/6000 tons of 

sn's^i10 010 ^•°‘h- Pagoumene. The quantity loaded is 
1 Q be 3855 tons, and the vessel le ft Pagoumene on 

. . 0 'h  June 1914 for Rotterdam. Under the terms of 
c contract, the price of the ore was payable as to half 
Pproximately) on shipment and the balance on arriva l 

oar*0 k discharge in  Europe, the exact value of the 
go being dependent on the chromium contents of the 

We‘ ^  asoertained by analysis on th is side and its  actual 
(ght on arriva l, exclusive of moisture. The pro- 

mional payment—amounting to 2987t. 12s. Gd. —was 
r  ujudo on shipment, and, for our protection, pending 
ter bhe balance, the b ills  of lading were in  the
no ip13, °* oontract made out to  our order and are 
^  ’ together w ith  the marine insurance policy, in  our
of , l0a8*on' Being interested in  the cargo to the extent 
370hf unPa'd  balanoe, which we estimate to  be about 
m ’ W6 ma,d® inquiries from time to time as to the 
Do ein8nts of the vessel, w ith  a view to  obtaining 

008f ° n ° f  the ore, and only recently heard tha t she 
o rdJe^i a* ^errmmbuco on the 8th Sept., and was there 
b illi.1* (■ , Pro°6ed direot to  Gothenburg, although the 

, °* k d *ng ate made out fo r Rotterdam. The 
is / t0 r‘Party, dated the 5th March 1914, stipulates, i t  

rne, Rotterdam, Hamburg, or Gothenburg as the
V o l . X I I I . ,  N . S.

destination. So ̂ far as we know, however, there is no 
other cargo on board necessitating her calling at 
Gothenburg. In  the event of your Lordships taking 
steps to^ seize the vessel and cargo as prize, and the 
cargo being condemned as contraband of war, we may 
lose the above-mentioned 3700L M y directors therefore 
beg that you w ill take in to  consideration our interest as 
above set fo rth  and regard in  a favourable lig h t our 
efforts to prevent the ore fa lling  in to the hands of 
the enemy, and we should be glad to hear whether your 
Lordships could see your way to pay us out of the 
proceeds of the sale what would be due to us under 
normal circumstances and to give us the preferential 
r ig h t of buying the cargo. We hear, unofficially and 
incidentally, th a t the orders to  the captain of the vessel 
are to proceed to Gothenburg by way of the N orth  of 
Scotland. I  would add that the vessel le ft Pagoumene 
on the 9th June 1914, so that she has taken about three 
months to get from there to  Pernambuco, whither she 
went direot, so fa r as we know. I f  any further inform a
tion is desired, I  shall be happy to call a t the Adm ira lty 
by appointment.— I  have the honour to  be your Lord 
ships’ obedient servant, (signed) H .  W . C. D e r m e r , 
Secretary.— The Lords Commissioners, H.M . A dm ira ltv , 
W hitehall, S.W. *

The claim of the Chrome Ore Company Limited 
must be disallowed.

The other claimants to the cargo are the 
Swedish company, the Aktiebolaget Ferroleger- 
inger. Appearance was entered on their behalf 
on the 21st Dec. 1914. So far as the court has 
been informed, nothing was heard of the Swedish 
company in connection with the transaction, or 
with the German company until a couple of days 
before. The solicitors for the Swedish company 
wrote a letter on the 19th Dec. 1914 to the 
solicitors for the Chrome Ore Company Limited, 
in which they said: “Your clients were the vendors 
of certain chrome ore, of which our clients are 
the derivative purchasers.”

According to their formal claim, which was 
made on the 28th Jan. 1915, the ground of their 
claim was that the German company acted in the 
purchase as the agents of the Swedish company. 
I t  was alleged in the claim that “ by an instru
ment in writing dated the 29th Sept. 1914, the 
German company formally and solemnly placed 
on record the fact that the said cargo of chrome 
ore was bought by them at the request of and as 
agents for and on behalf of these claimants (the 
Swedish company) under an agreement made 
between them as early as the month of Oct. 1913, 
or thereabouts.”

A  copy of this document was produced. I t  
purports to be a contract or agreement. I t  con
tains various terms (to which it is not necessary 
to refer in detail) which are entirely inconsistent 
with the agreement of the 13th Dec. 1913, for the 
purchase by the German company from the sellers. 
I  doubt whether this contract or agreement was 
made on the date or dates given. The arrange
ment» whatever it  was, is suspicious; it  savours 
greatly of a scheme set afoot to try and show that 
the goods belonged to neutrals and not to enemy 
subjects. I t  purports to give effect to some 
agreement between the two companies of a year 
earlier, when, according to the account given by 
the managing director of the Swedish company, 
the two companies “ were in very intimate connec
tion with each other,” in consequence of which no 
arrangement was made with the German company 
with reference to the price and the terms,
“ leaving it to the German company to act in the

2 G



226 MARITIME LAW CASES.

P r i z e  C t .“1

best possible way, and, the purchase being made, 
afterwards to settle our mutual transaction.”

An extraordinary document purporting to be 
dated the 31st Oct. 1914 was referred to as 
having passed between the German company 
and the Swedish company. I  refrain from 
attempting to state its contents or its opera
tion, and will accordingly set it  out, in translation, 
in fu ll:—

Nürnberg, Oot. 31, 1914.— Transfe r—  Aktiebolaget 
Ferrolegerlnger, Stockholm. According to the receipt 
issued by the firm  of Chalas and Sons, FinBbury Pave
ment House, .Finsbury-pavement, London, E.C., dated 
the 19th June 1914, we have against th is firm  a olaim 
of 39871.12s. 6d. The above-mentioned claim we hereby 
transfer to  you unconditionally and w ith  fu ll t itle . 
We have accordingly debited your account w ith  the 
game amount,— Yours tru ly , Gesellschaft fü r E lek tro 
metallurgie m it beschrankter Haftung.— Max Loewi, 
D r. Forchheimer.

As already stated this amount consisted of a 
part payment of the purchase price to the sellers, 
and of a repayment of an advance made by 
the sellers to the ship. I t  is difficult to 
understand how it could be regarded as a claim 
against the sellers or their agents, Chalas and 
Sons, which could be transferred to the Swedish 
company.

Ho correspondence or accounts between the 
Swedish and the German companies relating to 
this or any similar business dealings have been 
produced. No satisfactory explanation has been 
given as to why the Swedish company wanted its 
goods shipped to Rotterdam, or as to why the 
destination was afterwards, and during the course 
of the voyage, changed to Gothenburg. In  form
ing my judgment upon the facts I  cannot come 
to any other conclusion than that the alleged 
agency was an invention, and that the pretended 
arrangement was made merely in order to attempt 
to cover up enemy goods by a transfer in  tra n s itu  
to neutrals.

As I  intimated during the course of the trial, I  
accordingly disallow the claim of the Swedish 
company. I  find that at the time of the capture 
the goods were enemy property belonging to the 
German company and destined for Germany.

I t  remains to be considered how they should be 
dealt with by this court. Art. 43 of the Declara
tion of London was referred to. As an article of 
the declaration it has no force, but it will be 
remembered that it  was not excepted when the 
Order in Council adopted and applied with 
modifications and alterations some of the terms 
of the declaration. The article is as follows :

I f  a vessel is encountered a t sea while unaware of the 
outbreak of hostilities o r of the declaration of con
traband whioh applies to her cargo, the contraband 
cannot be condemned except on payment of com
pensation ; the vessel herself and the remainder 
of the cargo are not liable to  condemnation or to  the 
costs and expenses referred to  in  art. 41. The Eame 
rule applies i f  the master, after becoming aware of the 
outbreak of hostilities, or of the declaration of con
traband, has had no opportunity of discharging the 
contraband. A  vessel is deemed to  be aware of the 
existence of a state of war, or of a declaration of 
contraband, i f  she le ft a neutral port subsequently to 
the notification to  the Power to which such port belongs 
of the outbreak of hostilities, or of the declaration of 
contraband respectively, provided tha t such notification 
was made in  sufficient time. A  vessel is also deemed

[ P r i z e  C t .

to  be aware of the existence of a state of war i f  she le ft 
an enemy port after the outbreak of hostilities.

I t  will be observed that the vessel is personified, 
and the knowledge under consideration is that of 
the vessel. The Sorfareren, when encountered at 
sea, was aware of the outbreak of hostilities, but 
was not aware, or, at any rate, there was no 
evidence that she was aware, of the declaration 
of contraband affecting her cargo. The declara
tion of contraband was made on the 29th Oct. 
1914. Wbat is the meaning of the provision that 
the contraband in such a case cannot be con
demned except on payment of compensation P 
Who has the right to claim compensation, or to 
resist condemnation without compensation P Of 
course, contraband may be not only carried on 
neutral vessels, but may also be the property of 
neutrals. The Declaration of Paris excepted 
contraband of war from the protection agreed to 
be afforded to enemy goods on neutral vessels, 
and to neutral goods on enemy vessels, even when 
the contraband goods were neutral property. 
The aim and object of these articles of the 
Declaration of Paris were the safeguarding in 
favour of neutrals of their shipping and their 
property. In  my opinion art. 43 of the 
Declaration of London was not intended to 
save from condemnation contraband belonging 
to the enemy. I f  the article was construed 
strictly, it  might be contended with some 
force that the only protection intended was 
in favour of neutral vessels against the conse
quences to them of the condemnation of the cargo 
or certain proportions of it. I t  is silent as to the 
effect of knowledge or want of knowledge of the 
contraband nature of the goods on the part of the 
owners of the goods.

I  express no final opinion upon this point. 13 ut 
at the most I  think that the article was only 
intended to give, and only does give, protection to 
neutrals whose goods were being carried at sea 
when their owners were unaware of the declara
tion of contraband, by awarding to them compen
sation on condemnation of their goods which 
were, in fact, although not with their knowledge, 
contraband at the time of capture. This is an 
intelligible extension in favour of neutrals of the 
provisions in their favour in the Declaration of

^H aving given the matter my best consideration, 
I  decide that contraband belonging to the enemy 
remains liable to condemnation without compen
sation. I t  will be remembered that the report ot 
the Drafting Committee to the Naval Conference, 
which consisted of representatives of Germany, 
the United States of America, Austria-Hungary, 
Spain, Prance, Great Britain, Italy, Japan, the 
Netherlands, and Russia—which is generally 
known as Monsieur Renault’s report—is declared 
by the Order in Council already mentioned to be 
an authoritative report, to which this court is 
directed to have regard. That report says as to 
art 43: “ This provision is intended to spare 
neutrals who might, in fact, be carrying contra
band, but against whom no charge could be
made.” . . _ i.

This confirms me in the opinion that I  nave 
expressed, which, indeed, I  should have formed, 
and did form, without reference to the report. I t  
this opinion should not obtain the approval ortne 
appellate tribunal, there are other grounds whicn 
I  will state briefly, why in any event in this case

T h e  S o r f a r e r e n .



MARITIME LAW OASES. 227

P r ize  Ct .] T h e  So efa r er en . [P r ize  Ct .

the contraband should be condemned without 
compensation. The first is, that compensation 
could only be given to the owners of the goods, 
and the owners, according to my decision, are not 
before the court to ask for it. And no claim 
having been made by the true owners within six 
months of the capture, the goods are subject to 
condemnation according to the Prize Rules. The 
other ground is, that even if the owners were 
before the court, their conduct would preclude 
them from obtaining an award for compensation 
from the court. I  am prepared to decide that 
compensation should only be given to owners who 
acted not only in ignorance, but innocently and 
honestly, both in relation to the shipment and to 
the presentation of their claim and their case 
before the court. Here there has been, as I  find, a 
dishonest attempt, in which the German company 
acquiesced and took part, to persuade the court 
that the German company only acted in the 
purchase as agents of a neutral company. This is 
Rot a case of honest mistake on their part. There 
is no place for error in such a simple business 
transaction and on such a pure question of fact. 
In  thus deciding I  conceive that I  am acting in 
accordance with the old established principles of 
the court, which has consistently and effectively 
set its face against attempts to impose upon it— 
I  Bhall not elaborate the principle by discussing 
the authorities. I t  is sufficient for me to refer in 
illustration of it to such cases as The Odin  
( I  Ch. Rob. 249), The Fenrom  (2 Gh. Rob. 1), The 
Rosalie and Betty (2 Gh. Rob. 343), and The R ich
mond (6 Ch. Rob. 126).

F or the reasons stated I  pronounce ju dg m en t 
° f  condemnation against the cargo as la w fu l 
prize.

The shipowners have made a claim for freight 
for remuneration for the use of the ship or loss 
°7  delay, and for contribution from the cargo to 
alleged general average loss. As to the first 
head of claim I  order a reference to the registrar 
and merchants to ascertain what ought to be 
Paid in lieu of freight, according to the rule 
laid down in the case of The Juno (13 Asp. 
Mar. Law Cas. 15; 112 L. T. Rep. 471). As to 
the second head, as I  intimated at the trial, 
there are no circumstances in this case upon the 
Principles which the court applies to justify any 
Part of the claim. Until a late date, according 
to the evidence, the shipowners’ agents refused to 
allow the cargo to be discharged. I t  was not 
8uggested that there had been any misconduct or 
unnecessary delay on the part of any of the 
authorities. As to the third head, the claim 
raises a question of principle which this court has 
not heretofore been called upon to decide. I t  is 
whether captors of cargo take it with the burden 
of a proportionate contribution to general average 
loss incurred before the capture.

Counsel fo r  the shipowners stated th a t there 
Was a general average loss aris ing fro m  the vessel 
P u tting  in to  Pernambuco. There are no t sufficient 
lacts before me to  ju s t ify  m y expressing any 
uofinite op in ion upon th a t po in t, bu t I  en terta in  
oonsiderable doubt upon it .  I  do not, by dealing 
^ i th  the legal aspect o f the c la im  in  these prize 
Proceedings, wish to encourage the shipowners to  
[T °°^ed w ith  it .  I f  they are advised to  do so i t  

do costs, which would be 
allowed in  respect o f 

a general average loss

j  V ue at tn 
^ d u c te d  fro: 
freight. But

to exist, and as the position of shipowners in such 
a case raises a question of general importance in 
regard to captures of cargo as prize, I  will 
pronounce my opinion upon the principle of law 
involved.

[ have dealt in other cases—e.g., The M arie  
Glaeser (12 Asp. Mar. Law Cas 601; 112 L. T. 
Rep. 251; (1914) P. 218) and The Odessa (13 A.sp. 
Mar.Law Cas. 27; 112 L. T. Rep. 473; (1915) P.52) 
— with the general question affecting liens on ships 
and cargoes captured, and with the authorities 
relating to them in this and in other countries. 
I  refrain from again traversing the same ground. 
The main distinction is between liens imposed by 
the general law of the mercantile world indepen
dent of any contract, and those which arise from 
private engagements or contractual relations 
between parties: (see The Tobago, Roscoe’s 
English Prize Oases, vol 1, 456 ; 5 Gh. Rob. 218, 
The Frances, 8 Granch, 418, and The Carlos F. 
Roses, 177 U. S. Rep. 655).

The nature of a claim for general average was 
described clearly by the Privy Council in the case 
of Cleary v. Me Andrew  ; cargo ex Oalam  (2 Moo 
P. 0. New Series 216) as follows: “ On principle 
the claim for general average seems to stand on 
the same reason as freight. I t  is a loss incurred 
for the general benefit of the ship and cargo, to 
which those who have received the benefit are by 
law liable to contribute rateably. And for this 
claim the master who has incurred the expenses 
has a lien on the goods. I t  is a possessory lien 
at common law, by virtue of which he is entitled 
to hold the goods till his lien be satisfied.” And 
the Privy Council decided that the claim for 
freight and general average stood upon the same 
footing and had the first right against the funds 
in court.

There is also a statement by Lord Stowell in a 
case of prize in The Hoffnung  (Roscoe, vol. 1,583 ; 
6 Ch. Rob. 383) to the effect that oases of average 
on the part of the ship against the cargo were not 
infrequent in his time.

On principle it appears to me to be right that 
where a claim of general average by the ship 
against the cargo exists before the cargo is 
captured, the captors take cum onere of the cargo’s 
contribution to the general average loss. On the 
assumption that the shipowners can establish a 
case of general average loss I  order a reference to 
the registrar and merchants to assess the portion 
to be borne by the captured cargo, and order 
payment of the sum assessed, if any, out of the 
proceeds of the prize. ie(M,e to appeai.

Solicitor for the Crown, Treasury Solicitor.
Solicitors for the Chrome Ore Company Limited, 

Ing le , Holmes, Sons, and P ott.
Solicitors for the Swedish company, Nicholson, 

Graham, and Jones.
Solicitors for the agents of the shipowners, 

B ottere ll and Roche.
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Nov. 4, 5, and 22,1915.
(Before Sir S. T. E vans, President.)

T h e  E umasus. (a)
Prize— Neutral commercial domicil— English and 

German partners— Partnership established in  
Shanghai— F irm  registered at German Consulate 
— Goods of firm — Consignment to Germany— 
Seizure at sea— B ritish  ship— Claim as prize— 
Status of firm — Condemnation of share of German 
•partners— Conditions under which share of 
English partners liable to condemnation.

A  partnership firm  composed of B ritish  and German 
partners, and registered at the German Consulate 
at Shanghai, cannot acquire a neutral commercial 
domicil, but is on the same footing as a German 
firm  established in  Germany. The goods of such 
a firm  are liable to condemnation as prize i f  
captured at sea on board a B ritish  vessel, but the 
shares of the English partners in  the goods w ill be 
released i f  satisfactory evidence is given showing 
that the English partners broke off their connection 
with the partnership business as soon as possible 
after the outbreak of war

T h is  was a claim by tbe Crown for the condem
nation as prize of a certain cargo of feathers, 
consigned by the firm of Arnhold, Karberg, and 
Co., of Shanghai, in the British steamship 
Eum xus  to Bremen, in Germany. The firm was 
composed of four persons, two British and two 
German, and the partnership was registered at 
the German Consulate at Shanghai as a German 
firm, in accordance with the treaty stipulations 
between Germany and China. The two British 
partners lived at Shanghai, one of the German 
partners was resident in London, and the other 
was settled in Berlin. In  the proceedings in the 
Prize Court the firm claimed the goods on the 
ground that they were the goods of neutrals, the 
partnership having acquired a neutral commercial 
domicil, and that there was no right to condemn 
them. There was also an alternative claim, on 
the ground that the shares of the respective 
partners were the property of British and neutral 
subjects respectively.

M aurice H i l l ,  K.C. and A. Neilson for the 
Crown.

S tu a rt Bevan for the claimants.
Cur. adv. vult.

Nov. 22,1915.—The P r e s id e n t .—In  this case 
the claimants describe themselves as Arnhold, 
Karberg, and Co., of Shanghai, in the republic of 
China, importers and exporters. Up to the time 
of the outbreak of the war between Great Britain 
and Germany they were a firm consisting of 
four partners—Harry Edward Arnhold, Charles 
Herbert Arnhold, Ernst Goetz, and Max Niclassen. 
The first two of these four are British subjects, 
the other two are Germans. The shares of the 
British subjects were 43 per cent., and those of 
the German subjects 57 per cent, in the partner
ship. The two British subjects had lived at 
Shanghai for a number of years. Goetz lived in 
London and various other places, and according 
to the terms of the deed of partnership he was to 
reside abroad at such places as Harry Edward 
Arnhold should direct. After the war he was 
interned in this country as a German. Niclassen

(a) Reported by J . A. Slater . Esq., B arrister-at-Iav.

lived in Berlin, and up to the date of the outbreak 
of war he attended to the business of the firm 
there. The claim was made on the footing that 
the business of the firm was carried on from 
Shanghai as the head office. The firm was 
registered at Shanghai in the German Consulate 
as a German firm. I t  was admitted that at the 
time of the seizure the goods seized, and now 
claimed, were the property of the firm at 
Shanghai.

The goods were claimed : (1) As the property 
of the Shanghai firm in a character of neutral 
subjects, and (2), alternatively, the shares of 
the respective partners were claimed as the pro
perty of neutrals and British subjects respec
tively.

As to claim (1), it was contended that the firm 
had a neutral domicil at Shanghai. A b to claim (2), 
apart from the alleged commercial domicils, it 
was admitted that the two German partners 
were subjects of the German Empire, and that 
the other two partners were subjects of this 
country.

The claim has to be considered both from 
the point of view of the firm and of its con
stituent partners in reference to the law of 
prize.

As to the firm, it  was contended that its trade 
was carried on in néutral territory, and that it 
ought therefore to be treated as a neutral house 
of trade, and that in consequence its property was 
exempt from confiscation by capture at sea or 
seizure in port. Assuming only for the purpose 
of dealing with this argument that the firm could 
be treated as a separate entity apart from its four 
members, it  is conceded that it  was a firm 
registered at the German Consulate in accordance 
with German law, and that so far as the business 
and assets or any of the partners were within the 
jurisdiction or control of the German Consular 
authorities in China, the firm was liable to be 
treated in all respects as subject to German law. 
The firm itself after the war broke out took up 
the position in reference to some British mer
chants that it was registered as a German firm, 
and that as such it was prohibited by the German 
authorities in Shanghai from carrying out its 
contracts with a British customer.

Shanghai is a treaty port in the East, and 
German merchants are, like the merchants of 
Great Britain and other countries, governed by 
the law of their own country in their commercial 
business carried on in that locality. I  shall refer 
more particularly to the relationship of Europeans 
trading or resident in Oriental countries here
after, when considering the question of the com
mercial domicil of subjects of Western States 
carrying on business at the present day in Eastern 
countries. Having regard to the establishment of 
registration of the firm of Arnhold, Karberg, and 
Go., in Shanghai, as a German firm subjeot to 
German laws under treaty with China, and with 
ex-territorial rights and privileges, I  am of 
opinion that the firm should be treated in 
all matters relating to the jurisdiction of a 
Prize Court in time of war as if  it was esta
blished in Germany itself. In  other words, 
the business at Shanghai must be regarded as 
enemy business carried on in an enemy house 
of trade.

A  similar result must, in my view, follow from 
a consideration of the position of the firm, not
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as a separate entity, as was contended, but from 
the more accurate position of a partnership of 
the four individual partners. They, although 
subjects of different States, agreed to carry 
on the business in co-partnership in Shanghai, 
and as such were the joint owners, in vary
ing shares or proportions, of the goods now 
claimed.

What were their individual national characters 
in relation to this business ? Had such of them 
as were enemy subjects acquired commercial 
domicils in a neutral' country, so as to give 
exemption to their property from confiscation 
ju re  belli ? Had such of them as were British 
subjects acquired such a domicil as would protect 
them if engaged in business with enemy partners ? 
Had the partners only joined in a house of trade 
entitled to be regarded as a neutral house of 
trade ? Or were the British subjects partners in 
an enemy house of trade, with the obligations of 
withdrawing, and subject to the penalties of not 
withdrawing, in proper course on the outbreak of 
warp

The case of The In d ia n  Chief (3 Ch. Rob. 12) 
was referred to as the great authority upon the 
doctrine of the immiscible character of merchants 
of western countries residing dnd carrying on 
trade in Oriental lands. For the spirit of the 
doctrine, discussed with such felicity, dignity, 
and wealth of language, that classical judgment 
will always be referred to. But it  must be 
remembered that the case dealt with what was 
known as the “ factory ” system, which has long 
since passed away. The “ factory ” (to use the 
words of Sir Francis Piggott, ex-Ohief Justice of 
Hong Kong) “ was an establishment tolerated 
by the State in which it  was set up, which, 
apparently for the convenience of all parties, was 
withdrawn, as well as all persons therein residing, 
Horn the operation of local laws.” The law 
applicable to this archaic and obsolete system is 
that which was laid down by Lord Stowell in 
"he In d ia n  C h ief (ub i sup.), and it is sufficiently 

stated in this passage from his judgment, at p. 28:
‘ I t  is to be remembered that wherever even a mere 

factory is founded in the Eastern parts of the 
world, European persons trading under the shelter 
and protection of those establishments are con
nived to take their national character from that 
association under which they live and carry on 
this commerce. I t  is a rule of the law of nations 
applying particularly to those countries. . . . 
fa  China, and I  may say generally throughout 
the East, persons admitted into a factory are 
n°t known in their own peculiar national cha
racter; and, being not admitted to assume the 
character of the country, they are considered 
cnly in the character of that association or 
factory.”

Since the days of The In d ia n  C h ie f (ub i sup.) 
a vast change has come over the conditions of 
commerce between Western and Eastern States. 
®lr William Scott quoted the line D oris  am ara  
8uarn non in te r-m iscu it undam. But the sea, 
* » e r  changing, and yet ever changing within 
bo limits set to the waters, has ceased to be a 

separating influence between distant lands in 
Jrnes of peace, especially since the advent and with 
be development of steam transit. I t  has rather 
ecome a means of union than of separation in the 
orld of commerce. And Eastern nations have 

°ng grown out of the state of necessity for the

factory system. Commerce has been fostered and 
the great States of the East have been willing to 
prant to subjects and citizens of the European 
nations exterritorial privileges of an extensive kind 
under treaties and otherwise, which relieve those 
to whom they are granted from obedience to 
the laws of the Oriental States in which they 
reside and carry on business; and permit them 
to be governed, more especially in relation 
to their commerce, by the laws of their own 
States.

Under treaty, China haB aocorded the rights 
and privileges of exterritoriality to the chief 
European States. In  Shanghai there is a British 
Supreme Court. In  other parts of China there 
are the usual Consular Courts. I t  is not neces
sary to give any details of the privileges. The 
British communities are now regulated by the 
China and Korea Order in Council of 1904. 
Similar regulations exist for other European 
countries, including Germany; and it may be 
stated shortly that the effect of these is that not 
only are the respective European communities 
governed by their own national laws among 
themselves, but that the Chinese authorities are 
precluded from exercising any authority in any 
disputes between the subjects or citizens of the 
European States respectively,and other foreigners. 
Every British subject is required to register him
self annually in the prescribed Consulate (see 
China Order in Council, s. 163). The subjects 
of other States have to do likewise. As one writer 
has said: “ The register is essential in order that 
the protecting duties of the Minister may be 
properly exercised ; it would be essential even if 
there were only the national and the British 
communities; it  is ten times more important 
when the foreign community is composed of many 
nationalities. I f  the sheep upon the mountains 
are not marked, how shall ’the shepherds know 
their sheep P ”

In  the present case the two British subjects 
registered themselves in the British Consulate. 
They appear, however, to have been prevailed 
upon to allow the firm to be registered in the 
German Consulate as a German firm. This has 
been explicitly stated in the affidavits in the pre
sent case. The fact and the results were more 
fully stated in an affidavit by the chief partner, 
Mr. Harry E. Arnhold, in certain prize pro
ceedings in the Colonial Prize Court of Alex
andria in the s.s. D erfflinger (cargo ex) as 
follows:
The firm of Arnhold, Karberg, and Co., for the 

purposes of its business in China, has been and remains 
registered at the German Consulate General at Shanghai, 
in accordance with German law, as a German firm, and, 
so far as the business and assets or any of the partners 
in the said firm are within the jurisdiction or control of 
the German consular authorities iir China, the said firm 
is liable to be treated in all respects as subject to 
German law. In particular, the said German consular 
authorities will not, so far as their jurisdiction extends, 
permit the said firm to be dissolved, or wound up, or its 
property or assets to be dealt with in derogation of the 
rights of the German partners in the firm, and will not 
permit the British partners to take over the pro
perty and assets of the said firm, or to carry on its 
business otherwise than for the benefit of all partners in 
the firm.

That was the character which, the partners, by 
their action, gave to the firm. In  this oase I  am
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not called upon to express any opinion upon the 
question whether at the present day a British 
subject can acquire a civil domicil in an Oriental 
country like China. In  Re Tootal's Trusts (48 L. T. 
Rep. 816; 23 Ch. Div. 532) may or may not be 
good law. I t  has been much criticised by jurists 
and has recently been dissented from in a judg
ment of the Supreme Judicial Court of Maine in 
M ather v. Cunningham  (105 Maine Reports 326 ; 
74 Atlantic Reporter 809). The decision in the 
case now before the court does not involve that 
question.* Neither of the British partners claim 
to have acquired such domicil. They assert their 
British citizenship. The two German partners 
likewise do not seek to renounce their German 
domicil.

Nor is it  necessary to pronounce a decision 
upon the general question whether for purposes 
of the law of prize a commercial domicil can be 
acquired by Europeans in Eastern countries. I  
think it must depend upon circumstances. For 
instance, it  is difficult to find any good reason 
why a British subject might not have a 
commercial domicil in a country like Japan, 
where consular jurisdiction and exterritorial 
privileges have been abolished for some years. 
Domicil is a term which eludes scientific definition. 
But the definition of Profes.or Dicey of com
mercial domicil as “ such a residence in a 
country for the purpose of trading there as 
makes a person’s trade or business contribute to 
or form part of the resources of Buch country, and 
renders it therefore reasonable that his hostile, 
friendly, or neutral character should be deter
mined by reference to the character of such 
country ” (Dicey’s Conflict of Laws, 2nd edit., 
p. 742) is sufficiently clear and accurate for 
practical purposes.

Neither of the German partners was resident 
in Shanghai. One of them had his residence in 
Berlin. The latter’s share of the goods claimed 
would therefore be liable to capture and con
fiscation as prize in any event, even if the 
partnership constituted a neutral house of trade. 
The former’s Bhare is also confiscable as belong
ing to an enemy, as he did not reside where it is 
suggested he might have acquired a commercial 
domicil. In  any event, having regard to the 
exterritorial conditions of European traders in 
Shanghai, I  am of opinion that neither of the 
partners, British or German, did acquire, or 
could have acquired, a neutral commercial 
domicil in Shanghai in the circumstances of the 
present case.

I  have already stated that the partnership, 
which was registered as a German firm under the 
exterritorial privileges granted to Germany, 
cannot be said to be a neutral house of trade 
in Shanghai. I  fail to see how the business 
can be regarded except as an enemy concern. 
I t  is in my view to 'be treated as an enemy 
house of trade, just as much as if the German 
authorities and community under and among 
which it was established were within a German 
colony or within the precincts of Germany 
itself.

This being so, I  condemn the 57/100 shares of 
Goetz and Niclassen in the goods as enemy 
property to be forfeited to the Grown as droits of 
Admiralty.

Whether the 43/100 shares of H . E. Arnhold 
and G. H . Arnhold should be condemned depends

upon whether they took proper steps in due time 
to dissociate themselves from the business. 
Unfortunately, the facts placed before the court 
as to what part, if any, they took in the firm’s 
business since the war are meagre, and the 
matter is left in doubt even upon their own show
ing. The second affidavit of C. H. Arnhold states 
that he and his brother “ in the month of May 
1915 both ceased to have anything to do with or 
to take any part in the affairs of the business of 
Arnhold, Karberg, and Co. at Shanghai or else
where in China.” I t  is explained that they 
started a business of their own in Jan. 1915, and 
that from January they only collected assets and 
paid the liabilities of the old firm’s business. 
They appear to have been in some communication 
with the British Board of Trade. The period 
from the 4th Aug. 1914, the date of the outbreak 
of war, to Jan. 1915 is not illuminated by any 
evidence.

The Procurator-General relied upon a letter of 
the 25th Sept. 1914, written in the name of the 
firm to Weis and Go. I  ascertained that the 
letter was written by Goetz. I  do not think that 
that letter is sufficient to show that the British 
partners continued to take part in the business. 
Mr. Bevan, for the claimants, said he would 
tender Mr. 0. H . Arnhold as a witness, but he 
was not called.

In  this state of the evidence I  do not propose 
to pass final judgment as to the shares of the 
British partners. I f  on further investigation by 
the Procurator-General he is satisfied that they 
did not continue to carry on the business in con
junction with their German partners after the 
war in such a way as to subject their shares to 
risk of confiscation, an application can be made 
to the court to release the shares to them. I f  
otherwise, then H. E. Arnhold and C. H . Arnhold 
must produce evidence before the court within a 
reasonable time to explain what they did to break 
off their connection with the business after war 
began.

I  accordingly give the Procurator-General and 
Messrs. H. E. and C. H . Arnhold liberty to apply 
as to the separate shares of the latter.

Solicitor for the Crown, Treasury Solic ito r.
Solicitors for the claimants, Coward and Hawks- 

ley, Sons, and Chance.

Thursday, Oct. 28, 1915.
(Before Sir S. T . E v a n s , President.)

T h e  G e r m a n i a , (o )

Enemy ship— P riva te  yacht o f a lien  enemy— 
Outbreak o f w ar— Seizure in  port— Hague 
Convention 1907— Convention V I., a rt. 1— 
“ M erchant ship ”—N on-app licab ility  o f Con
vention to p riva te  yacht— Condemnation— 
Repairs to yacht a fte r seizure— Indulgence o f 
Crown— Position o f Germany as to Hague 
Convention.

B y  the Hague Convention 1907, No. V I., i t  is 
stated (inter alia), in  a rt. 1, tha t i t  is desirable 
that any merchant ship belonging to one o f the 
belligerent Powers which is in  an enemy po rt 
at the commencement o f hostilities should be

( • )  Reported by J. A, Sla t e r , £sq., Barrister-a t-Law .
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allowed a certain number o f days, i f  necessary, 
to depart to its  port o f destination, or to any other 
port indicated to it .

A  rac ing yacht, the private property  o f a German 
subject, was in  a B r it is h  p o rt a t the time o f the 
outbreak o f the war between Eng land and 
Germany on the i t h  Aug. 1914. I t  was seized 
and an order fo r  detention was made. A fte r 
the seizure, leave was given fo r  certa in repairs  
to be executed upon i t  to prevent the deteriora
tion  in  value o f the vessel; but i t  was expressly 
stipulated tha t the contractors were to have no 
lien  or c la im  as against the m arshal in  respect 
o f the costs o f such repairs. The Crown subse
quently asked fo r  the condemnation o f the yacht, 
and claim s were then p u t in  against the Crown 
fo r  the sums expended in  repairs.

Held, tha t a racing yacht was not a merchant ship 
so as to be entitled to the privileges accorded by 
the Hague Convention 1907, No. V I., a rt. 1, and, 
was therefore law fu l p rize  as having been seized 
in  a B r it is h  port a fte r the declaration o f 
hostilities.

H e ld, also, tha t apart f ro m  any indulgence on the 
p a rt o f the Crown, there was no legal c la im  fo r  
the sums expended in  repairs to the yacht 

. subsequently to the date o f seizure.
0  wing to the acts o f Germany since the outbreak of 

war, in  v io la tion  o f the terms o f the Hague 
Convention to which she was a pa rty , i t  is 
doubtfu l whether she can demand the ir 
observance by any o f her belligerent enemies.

T h is  was a case in which the Crown asked for 
the condemnation of the yacht Germania.

The Germania was a steel racing yacht of the 
estimated value of 45,0001., the property of a 
German subject, Herr Gustav Krupp von Bohlen, 
and arrived at Cowes, in the Isle of Wight, on 
the 27th July 1914, with the idea of taking part 

the Cowes Regatta. War broke out between 
Great Britain and Germany on the 4th Aug. 1914, 
and two days later the yacht was seized. A  writ 
was issued on the 26th Aug., and on the 24th Sept, 
an order was made by the Prize Court for the 
detention of the vessel, pending an inquiry as to 
its status under the Hague Convention. The 
Crown now asked that the order for detention 
should be superseded by an order for con
demnation.

Between the date of seizure and the date of the 
detention order, an application had been made by 
the agent of the owner, Baron von Bulow, at 
present interned in England, that certain repairs 
should be executed in order to prevent a deteriora
tion in value of the vessel, and permission was 
given to dry-dock and paint the yacht. When 
the permission was granted, however, there was 
an express stipulation that the work to be done 
was to be at the expense of the claimant, and that 
the contractors were to have no lien or claim of 
anJ kind as against the Admiralty marshal.

By the Hague Convention 1907, No. V I., it  is
Provided:
■̂rt-1. When a merchant ship belonging to one of 

the belligerent Powers is, at the commencement of 
hostilities in an enemy port, it is desirable that it 
should be allowed to depart freely, either immediately, 
°r after a reasonable number of days of grace, and to 
Proceed, after being furnished with a pass, direct to its 
Port of destination or any other port indicated to it.

The same principle applies in the ease of a ship which 
has left its last port of departure before the commence
ment of the war, and has entered a port belonging to 
the enemy while still ignorant that hostilities have 
broken out.

The Solicitor-General (Sir F. E. Smith, K.C.) 
and A. B . M arten  (for G. T. Simonds, at present 
serving with His Majesty’s forces) for the Crown. 
— There was no ground for contending that the 
Germania was protected by the terms of the 
Hague Convention. The Convention dealt and 
was intended to deal solely with merchant vessels 
— navires de commerce. The yacht should there
fore be condemned as lawful prize. As to the 
claims put forward by Messrs. Ratsey and Lap- 
thorn Limited and Messrs. Paseall, Atkey, and 
Son Limited, these were in respect of work done 
and materials supplied before the outbreak of war. 
The Crown did not admit any liability as to these, 
but was prepared, as an indulgence, to allow 
that the claims should be referred to the 
registrar and merchants for assessment. As to 
the claim of Messrs. Summers and Payne Limited, 
this was in respect of necessaries supplied and 
moneys advanced. The claimants by their 
affidavit had contended that they had a lien on 
the yacht for the amounts expended, on the 
ground that what had been done was necessary 
for the preservation and maintenance of the 
Germania. Such a claim had been entirely dis
posed of by the judgment of the court in the case 
of The M arie  Glaeser (12 Asp. Mar. Law Cas. 
601; 112 L. T. Rep. 251; (1914) P. 218), in which 
it  was laid down that liens, whether in favour of 
a neutral on an enemy’s ship or in favour of an 
enemy on a neutral Bhip, were equally to be 
disregarded in a Prize Court.

Baeburn, for the claimants, Messrs. Ratsey and 
Laptborn Limited and Messrs. Pascal!, Atkey, 
and Son Limited, assented to the course pro
posed by the Solicitor-General.

Bateson, K.C. and Dunlop  for Messrs. Summers 
and Payne Limited and for Baron von Bulow. 
—The yacht ought not to be condemned. I t  was 
true that it  did not fall within the category of 
merchant vessels; but as being a racing yacht it 
could not be contended that it possessed any 
naval or military value. Vessels of this kind had 
not been specially mentioned in the Hague Con
vention, but it was certainly a principle under
lying the Convention that pleasure vessels like 
the Germania should be allowed to depart 
without molestation on the outbreak of hostili
ties: (see Westlake’s International Law. Part 2, 
War, 2nd edit., pp. 42 and 43; and P itt Cobbett’s 
International Law, Part 2, War, p. 167). I f  the 
yacht was condemned, Messrs. Summers and 
Payne Limited ran the risk of losing all the 
money which they had expended. Before the 
outbreak of war they had done work to the extent 
of about 1761., and had advanced 4001. for the 
payment of wages. And since the seizure of the 
yacht a further sum of about 2521. had been 
expended on dry-docking, painting, &o. [The 
P r e s id e n t .—You are basing your claim upon 
the Hague Convention. I  am not sure that a 
serious question may not arise some day as to 
the alleged violation of the Hague Convention. 
Germany was a party to the Convention. But 
when there is a contract between States, as 
between individuals, its terms must be observed
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by both Bides, and someone may have one day to 
consider whether or not Germany, on account of 
her conduct during the war, has placed herself in 
such a position that she will be disentitled to 
complain of any violation of it.] The claimants 
had a lien upon the yacht for the work done, 
which ought to be allowed.

The S olic ito r- General in reply.—Any claim for 
a possessory lien was disposed of by the judg
ment in The M arie  Glaeser (ub i sup.). Without 
admitting any liability, the Grown was prepared 
to agree to a reference to the registrar and 
merchants as to the 1761. in respect of the work 
executed before the outbreak of war, and as to the 
2521. for dry docking and painting subsequently 
to the seizure.

The P r e s id e n t .— In  this case the Crown asks 
for the condemnation of the German yacht 
Germania, which was, at the outbreak of hos
tilities between this country and the German 
Empire, the property of a German subject, Herr 
Gustav Krupp von Sohlen. The yacht arrived 
at Cowes in the month of July 1914, and when 
war broke out on the 4th Aug. 1914 it was seized 
by the Customs authorities on behalf of the 
Crown as a droit of Admiralty. A  writ was 
issued in prize on the 26th Aug., and a month 
later, on the 24th Sept., an order was made by 
this court for its detention. That order was not a 
final one, and the present application is that the 
order then made should be extended by another 
order—namely, that the yacht should be con
demned as enemy property.

The yacht is a racing yacht, and it is quite 
clear that it does not come within the terms of the 
Hague Convention, No. V I., which, according to 
the preamble, is a Convention dealing only with 
matters relating to commerce, and is intended to 
protect those vessels only which are engaged in 
commerce. The words used in describing the 
vessels to which the Convention applies are, in 
the authoritative French language, navires de 
commerce, and Mr. .Bateson has not suggested— 
indeed, no one could suggest—that the yacht 
comes under these terms. I t  is perfectly clear, 
therefore, that there can be no defence whatever 
to the application for the condemnation of the 
vessel on the ground of the Hague Convention. I t  
has been urged that according to the spirit of the 
Hague Convention this yacht ought not to be 
regarded as liable to confiscation, and ought not, 
therefore, to be condemned. I  do not see how I  
can deal with the matter otherwise than accord
ing to the principles of ordinary law, and accord
ing to ordinary law this vessel, the property of a 
German subject, being in port at the time of the 
outbreak of hostilities, is clearly liable to be con
fiscated. I  therefore condemn it as a droit of 
Admiralty as belonging to an enemy subject and 
as being enemy property.

There is a claim putforward by Messrs. Summers 
and Payne Limited on account of certain work 
executed upon the yacht before the date of 
seizure—that is, towards the end of July 1914. 
Their claim amounted to about 1761. There had 
also been other work done by them to the yacht 
subsequently, and they have housed some of its 
fittings. I t  was expressly arranged, however, as 
to the later work that the claimants should not 
look to the marshal for any reimbursement of 
the sums expended in keeping the yacht from

deterioration, but that the work must be done at 
their own risk, and that if any claim was to be 
made it must be against the owner of the yacht 
at some future time. In  other words, it  was 
made perfectly clear that whatever Bums were ex
pended were not to be the foundation of any claim 
either against the marshal or against the Grown. 
So far as the housing of the yacht is concerned and 
the protection of the various parts of the yacht, 
the suggestion that this should be done came from 
Messrs. Summers and Payne, in their letter of the 
9th Oct. 1914 to the Customs authorities of 
Southampton: “ W ill you permit us to suggest 
that the topsails, rigging, and blocks of this 
yacht, main gaff, spinnaker boom, and boats be 
brought on shore and housed with other gear 
which we have belonging to this yacht ? The 
Germania is a very high-class racing yacht, and 
if neglected will very quickly deteriorate. We 
already have an account against the yacht. The 
owner is an old and esteemed customer, and we 
should be prepared to do this work, as we feel 
sure we should receive the cost from him, when, 
at the end of the war, matters of ownership are 
settled.” Subsequently the suggestion was ac
ceded to by the marshal, but upon the distinct 
understanding that there was to be no liability 
on his part. There were also certain other sums 
expended. I  should have been prepared on legal 
grounds to decide against the claim which Messrs. 
Summers and Payne have put forward, but I  am 
not sorry that the legal advisers of the Crown 
have met Messrs. Summers and Payne, and that 
an arrangement has been arrived at between them 
that a reference shall be had by consent, without 
raising any question of legal obligation at all, to 
the registrar to ascertain what sum ought to be 
allowed in respect of the claims for 176Z. and 252Z. 
respectively, which have been put in by Messrs. 
Summers and Payne. This will dispose of their 
claim against the captors and against any other 
person connected with this court; but of course 
it  does not prevent them from prosecuting any 
claim which they may have against the owner of 
the yacht. I  venture to express a hope that at some 
future time whatever money has been expended 
by the claimants they may recover, but, so far as 
this court is concerned, no assistance can be 
given beyond what is granted to them by the 
consent order.

The order of the court is that the yacht be 
condemned as enemy property, and that it  be 
sold by the marshal.

Order fo r  condemnation and sale o f yacht.

Solicitor for the Crown, Treasury S olic ito r.
Solicitors for the claimants, Kenneth Brown, 

Baker, Baker, and Co.
Solicitors for the owner, Lowless and Co.
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3uirtcial (Committee of tfje frt&g Council, The considered judgment of their Lordships 
was delivered by

Nov. 22, 23, 24, and Dee. 15,1915.
(Before Viscount H a l d a n e , Lord P a r m o o r , 

and Lord W r e n b u r y .)

U n i o n  I n s u r a n c e  S o c ie t y  o f  C a n t o n  
G e o r g e  W i l l s  a n d  C o . (a)

ON APPEAL FROM THE SUPREME COURT OF 
WESTERN AUSTRALIA.

Western A u s tra lia — M arine  insurance— Floating  
po licy— D eclara tion as to interest— W arranty  

Commonwealth M a rine  Insurance A c t lN o  11 
o f 1909), ss. 35 & 39. K

The respondents effected a contract o f m arine in  
surance in  Western A us tra lia  w ith  the appel
lants, by which they insured a ll shipments o) 
goods between a large number o f ports against 
usual m arine risks. The contract, which was 
treated as a flo a tin g  po licy throughout the pro
ceedings, contained th is clause .* Declarations oj 
interest to be made to th is society’s agent at 
p o rt o f shipment where practicable or agent in  
Dondon or P erth  as soon as possible a fte r sailing  
o j vessel to which interest attaches.”

-1 he respondents sued to recover a to ta l loss o f a 
shipment o f goods as to which they had made 
°  declaration o f interest, but not as soon as 
Possible a fte r the vessel sailed. There was, how
ever, no suggestion that the delay arose fro m  want 
o j good fa ith  on th e ir part.

lo w in g  the appeal, tha t the condition as to 
? maKing o f declarations amounted to a p ro - 

missory w a rran ty  w ith in  sect. 39 o f the Com
monwealth M a rine  Insurance A ct 1909 (which 
r  8 im tla r in  terms to sect. 33 o f the M arine  
insurance A ct 1906), and as i t  affected the 
question o f reinsurance i t  constituted a sub
stantive condition o f the contract, the fa ilu re  o f 

respondents to comply w ith  i t  d isentitled  
mem to recover in  respect o f the loss.

o /'« / 'A'J' fr°m a judgment of the Supreme Court 
a f f i r m- ™ ^ ustralia dated the 13th July 1914, 
raisedln^  a decision McMillan, C. J. in an action 
anrmll - ,e. Present  respondents against the
P rom ll i 8 Wh!ch raised the question whether a 
as nr.cn-i.i “ ¡.fke a declaration of interest as soon 
m terrl/b ! taft,er1the sailing of the vessel to which 
‘usuranee poHcyd WaS a warrant? in tlie marine

he facts are fully stated in the judgment. 
ec&, K.C. and Raeburn for the appellants.

a n d ! ■ Fi w ' , r K, C"  Leslie 8co it> K G > ackmnon, K.C. for the respondents.
a r e u m a u t h o r i t i e s  were cited during the 
Judgment ^  addifcion to those referred to in the

t Y- Burnes% 1 Mar. Law Cas. 0. S. 178, 329 :
° L. T. Eep. 207; 3 B. & S. 751;
«»Wan V' K in9st°n, 3 Camp. 150; 
t e arn v* Ocean Railway and General Accident 
Div“ r?37e C ° m p a n y ’  57 L ' T ' EsP- 236 J 19 Q- A  

Faber, 68 L. T. Eep. 179; (1893) 1

V ffria l M a rine  Insurance Company v.  l i r e  
D  aT tB Corporation, 4 Asp. Mar. Law Cas. 

- _ -  VI ; 40 L. T. Eep. 166; 4C. P. Div. 166.

E' ®EID. Esq., Barrister-nt-Law.
v ° l . X I I I . ,  N . S.

Lord Parmoor .—On the 28th Feb. 1911 the 
respondents effected a contract of marine insur
ance with the appellants, which was issued by 
their office at Perth in Western Australia. This 
contract has been treated throughout the pro
ceedings as a policy, and it covered all shipments 
of merchandise of every description commencing 
to load at first port of loading, on or before the 
28th Feb. 1912, with the exception of full cargoes, 
at and from certain specified ports. There are 
differing rates of premium, but the rate applic
able in the present instance was 10s. per cent. 
The policy contains a clause:
Declarations of interest to be made to this society’s 

agent at port of shipment where practicable or agent in 
London or Perth as soon as possible after sailing of 
vessel to which interest attaches.

The ship P apanu i sailed from ports Liverpool, 
Glasgow, Avonmouth, and London, leaving 
London on the 21st Aug. 1911. The respondents 
loaded cargo at each of these ports. On or about 
the 12th Sept. 1911 the P apanui was destroyed 
by fire at or near St. Helena, and all the respon
dents’ goods were totally lost. The respondents 
did not forward a declaration of interest as 
soon as possible after sailing of the vessel, but 
there is no suggestion of any want of good 
faith on their part, or that the reasons 
assigned by them for the delay are not genuine. 
The declaration of interest was forwarded on 
the 13th Sept. 1911, the day after the loss of the 
vessel.

By their writ issued on the 12th Feb. 1912 the 
respondents claim the sum of 52251. for a loss 
under the policy. In  their defence the appel
lants plead that the policy contained a condition 
or promissory warranty that a declaration of 
interest should be made, and that such declara
tion was not made as soon as possible after the 
sailing of the steamship P apanui. Alternatively 
they counterclaimed for damages, but this point 
was not argued before their Lordships, and it is 
unnecessary to refer further to it. The Acting 
Chief Justice of Western Australia gave judg
ment in favour of the respondents, and this 
judgment was affirmed by the Full Court of the 
Supreme Coart of Western Australia on the 
13th July 1914.

The question to be determined in this appeal 
is, whether the promise by the assured to 
make a declaration of interest as soon aB 
possible after sailing of the vessel is a warranty, 
as that word is used and understood in the law 
of marine insurance, or a collateral stipulation, 
the breach of which would not avoid the con
tract, but would only found a right to bring 
a cross-action, or to counter-claim, for damages.
I f  the promise amounts to a warranty it is im 
material for what purpose the warranty is intro
duced. The parties had a right to determine for 
themselves if they desired to introduce a war
ranty clause as a term of the policy. I t  has long 
been established in the common law of England 
that there is no liability on the insurer unless a 
warranty is exactly complied with. This prin
ciple is made statutory by sect. 39 cf the Com
monwealth Marine Insurance Act, No. 11, 1909. 
which corresponds with sect. 33 of the English 
Act 1906. This section enacts that a warranty,

2 H
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as therein defined, is a condition which must be 
exactly complied with, whether it be materia! to 
the risk or not, and that if it  be not so complied 
with, then, subject to any express provision in the 
policy, the insurer is discharged from his liability 
as from the date of the breach of warranty, but 
without prejudice to any liability incurred by him 
before that date. Sub-sects. (I) and (2) of the 
same section enact that a warranty, in the 
following sections, means a promissory warranty, 
that is to say, a warranty by which the assured 
undertakes that some particular thing shall or 
shall not be done, or that some condition shall be 
fulfilled, or whereby he affirms or negatives the 
existence of a particular state of facts, and that 
it  may be expressed or implied. This provision 
does not operate to bring within the category of 
warranty, promises which in the construction of 
the contract are not intendod by the parties to 
amount to warranties. In  the present policy the 
assured undertakes to do a particular thing— 
namely, to make a declaration as soon as possible 
after the sailing of a vessel, and the question is 
whether this undertaking amounts to a warranty. 
An express warranty may be in any form of 
words from which the intention to warrant can be 
inferred.

The policy is an open or floating policy under 
which the liability of the insurers in the first 
instance attaches before the sailing of the vessel, 
and therefore at a time before the declaration of 
interest is due to be made. I t  was referred to as 
“ a warehouse to warehouse policy,” but in any 
case it is clear that the declaration of interest is 
not a condition precedent in the sense that a non- 
compliance therewith vitiates the whole policy 
ah in it io . If , for instance, the merchandise 
insured had been destroyed by fire in port before 
the sailing of the vessel, the promise to make a 
declaration after the sailing of the vessel would 
not avoid the policy, and the insurers would be 
liable, if in other respects the conditions of the 
policy had been complied with. A  condition, 
however, is not the less a warranty because it is 
a condition subsequent, and, unless such a sub
sequent condition is complied with at the time 
when its performance is due under the contract, 
the insurer is discharged from liability as from 
the date of the breach. Their Lordships have 
already referred to sect. 39 (3) of the Common
wealth Marine Insurance Act, No. 11, 1909, which 
affirms the common law principle that this dis
charge is without prejudice to any liability 
incurred by the insurer before that date. This 
provision does not apply in the present case, since 
no liability had been incurred before the date at 
which the declaration of interest was due to be 
made.

In  the present policy the word “ warranty is 
not used, but their Lordships are of opinion 
that, on the construction of the contract as a 
whole, the parties did intend that the promise to 
make a declaration as soon as possible after 
sailing of the vessel should be a warranty, and 
that, in the events that have happened, there is 
no liability upon the insurers. There is no 
difficulty in construing the terms of the promise 
which the assured have made, and there is no 
question that this promise has not been complied 
with. The object of the promise is to protect 
the interests of the insurer. The question arises 
whether this object is so material to the risk,

and has such a material bearing on the bargain, 
that it  forms a substantive condition of the con
tract as contrasted with a collateral stipulation 
for the breach of which damages—if they could 
be proved—might be claimed by cross-action or 
by way of counterclaim. I f  evidence is neces
sary, the underwriter of the appellants in London, 
whose evidence was taken on commission, states 
that the insurers can only arrive at their line of 
insurances if the declarations of interest are 
promptly made, and that this information  ̂is 
required to enable insurers to regulate what line 
they wish to keep, and what amount they may de
sire to reinsure, and that the amount of line varies 
very much by particular vessels. I t  is true that 
insurers are automatically protected by handing 
on to other people the excess of liability beyond 
a certain junount by a class of steamers; but 
this does not affect their practice of further 
reducing the amount of their liability in respect 
of special vessels by effecting special rein
surances. I t  was suggested that the business 
might be carried on in some different way 
which would render the promise to make prompt 
declarations of less materiality, but the witness 
denied that the suggestion was practical, and 
there is no reason for thinking that the business 
is not carried on according to business experience, 
so as to avoid, as far as possible, unnecessary 
risks. I t  is immaterial to the construction of the 
contract to consider subsequent events. The 
intention of the parties must be gathered from 
the language of the contract, the subject-matter 
and the circumstances in existence at the time it 
was made. I t  appears to their Lordships that 
the declaration did directly affect the question of 
reinsurance, and in this respect was clearly 
material to the risk and constituted a substantive 
condition of the contract. I t  follows that the 
non-fulfilment of the warranty discharges the 
insurer from liability as from the date of the 

i breach, and that the insurer is not relegated to 
such remedy as might be open to him by way of 
eross-action or counterclaim.

A  number of cases were referred to in the 
course of the argument before their Lordships, 
but it is only necessary to refer to three of them. 
I t  is unnecessary to analyse them in detail, since 
they mainly depend on the terms of. the particular 
policy on which the litigation has arisen. In  
Thornton v. Weems and others (9 App. Gas. 671) 
the question arose, on a life policy, whether the 
policy was void on a warranty. Lord Blackburn, 
in giving his opinion, makes the following general 
statement of law : “ I t  is competent to the 
contracting parties, if  both agree to it  and 
sufficiently express their intention so to agree, 
to make the actual existence of anything 
a cendition precedent to the inception of any 
contract; and if they do so the nonexistence 
of that thing is a good defence. And it i® 
not of any importance whether the existence 
of that thing was or was not material; the parties 
would not have made it a part of the contract it 
they had not thought it  material, and thej have 
a right to determine for themselves what they 
shall deem material. In  policies of marine insur
ance I  think it is settled by authority that any 
statement of a fact bearing upon the risk intro
duced into the written policy is, by whatever 
words and in whatever place, to be construed as 
a warranty, and, p rim d  facie , at least that the
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compliance with that warranty is a condition 
precedent to the attaching of the risk.”

There is no difference in principle in this 
respect between a statement of fact and an 
undertaking that some particular thing shall be 
done. Their Lordships have already stated their 
opinion that the promise to make a declaration as 
soon as possible after sailing of a vessel is a 
matter bearing upon the risk, and therefore a 
warranty within the opinion expressed by Lord 
Blackburn.

Counsel for the respondents referred at some 
length to the case ©f Davies and another v. 
N ationa l F ire  and M arine Insurance Company of 
New Zealand (65 L . T, Rep. 560; (1891) A. C. 485). 
In  this case it was held that under the terms of 
the contract two declarations were necessary, and 
their Lordships cannot find that it supports in 
any way the contention put forward on behalf of 
the respondents.

In  the case of Stephens v. Austra lasian I n 
surance Company (27 L. T. Rep. 585 ; L. Rep. 
°' C. P- 18), it  was held that in accordance with 
the custom therein stated, and according to the 
usage of merchants and underwriters as recognised 
by the courts without formal proof in each case, 
a declaration of interest, which it is the right of 
the assured to make without the consent of the 
underwriters, may be altered even after the loss 
is known, if it be altered at a time, when it can 
be, and is, altered innocently and without fraud, 
this principle is now recognised by statute in 
sect. 35 (3) of the Commonwealth Marine Insur
ance Act, No. 11,1909, and in the corresponding 
sect. 29 (3) of the English A c t:

Unless the policy otherwise provides, the declarations 
must be made in order of despatch or shipment. They 

ln *bo case of goods, comprise all consignments 
within the terms of the policy, and the value of the 
goods or other property mnst be honestly stated, but 
an omission or erroneous declaration may be rectified 
even after loss or arrival, provided the omission or 
Sclaration was made in good faith.
The provision that an omission or erroneous 

eclaration may be rectified even after Jo b s  or 
arrival, provided the omission or declaration has 

een made in good faith, does not apply to the 
jrcumstances which exist in the present appeal.

is not a case of omission or error in a declara- 
ion which may be rectified even after loss or 

n r jV , there is good faith, but a case in which 
o declaration has been made within the terms of 

lit-0 c° ntract. To extend the provision to a case 
in 8 Pr3Bent  would be in effect to deprive the 
nsurers of the benefits of an express warranty in 

oh cases and to abrogate the principle that the 
surers are not liable unless the warranty has 

een exactly complied with.
■thoir Lordships will humbly advise His 

and3“ *7  a^ow the appeal with costs here 
, ,n the courts below, and that judgment be 

entered for the appellants.
and°Co^rS ^°r aPPellants, Sharpe, P ritch a rd , 

and°C'o'*°r8 ^°r re8P°ndents. Thomas Cooper

«Sttjime fa rt d
— «,—

COURT OF APPEAL.

Dec. 9,13, and 14,1915.
(Before Sw in f b n  E ad y , B an kes , and 

W ar ring to n , L.JJ.)
A r n h o ld  K arberg  a n d  Co. v. B l y t h e , Gr e en , 

J o u r d a in , a n d  Co. L im it e d .
T heodor  Sc h n e id e r  a n d  Go. v . B urgett an d  

N ew sam . (a)
A P P E A L S  F R O M  T H E  K IN G 'S  B E N C H  D IV IS IO N . 

Contract— C .i.f .— Tender o f b i l l o f lad ing w ith  or 
w ithou t po licy o f insurance a fte r outbreak o f 
w ar— Buyers not bound to accent.

Certa in goods were sold under a c.i.f. contract 
before the outbreak o f w ar between Germany and 
th is country to be shipped in  a German ship 
fro m  China to Naples. The sellers and buyers 
were both E ng lish firm s. The price was to 
include fre ig h t as pe r b i l l  o f lad ing and in 
surance, payment net cash in  London on 
a rr iv a l o f goods at po rt o f discharge in  exchange 
fo r  b i l l  o f  lad ing and policies ; but payment to 
be made in  no case la te r than three months fro m  
date of b i ll o f lading. The goods were shipped 
before the war, a fter which the vessel took refuge 
in  a neutra l port. The sellers sought to recover 
( in  one case) on a tender o f a German b il l o f 
lading and an E ng lish po licy o f insurance and (in  
another case) on a tender o f a German b ill o f  
lad ing and German po licy  o f insurance.

Held, tha t the documents were not such as the 
sellers were entitled to tender to obtain payment 
of the price o f the cargoes shipped, the documents 
at the date o f the tender not being va lid  and 
effective ; and tha t therefore the sellers were not 
entitled to recover payment o f the goods against 
the documents.

Decision o f Scrutton, J. (13 Asp. M a r. Law  Cas.
94; 113 L . T. Hep. 185) affirmed.

A rnho ld  K arberg  a n d  Go. (sellers) v. B l y t h e , 
Gr e en , J o u r d a in , a n d  Go. L im it e d  (buyers). 

B oth sellers and buyers wers English firms.
The sellers sold to the buyers on a c.i.f. contract 

a quantity of horse beans to be shipped from 
China to Naples.

In  July 1914 the beans were shipped on the 
German steamer Gernis for conveyance to Naples, 
the bills of lading being dated the 6th and 11th 
July respectively.

A t the end of J uly the buyers insured part of 
the cargo against war risk ; the remainder neither 
buyers nor sellers were able so to insure.

A  declaration of one shipment was made on the 
29 th July and a provisional invoice was sent to 
the buyers on the same day.

The receipt of the declaration was confirmed by 
the buyers on the 13th Aug.

A declaration of the other part was made on 
the 1st A ug.; the provisional invoice was sent on 
the 12th Aug.; and receipt of the declaration was 
confirmed by the buyers on the 13th Aug.

On the 11th Oct. the German bills of lading 
and an English policy of insurance were tendered 
to the buyers, who refused to pay.

(a) Reported by E . A. Sobatchley, Esq., Barrister-at-Law.
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O rie n t Company L im ite d  v.  Brekke and  .Hon:lid, 
108 L.  T .  Rep. 50 7 ; (1913) 1 K . B . 5 3 1 ;

The Gernis was in a port of refuge in the 
Dutch EaBt Indies.

The question arose whether the sellers were 
entitled to payment against such documents at 
the expiration of three months from the date of 
the bills of lading.
T heodor Sc h n e id e r  an d  Oo. (sellers) v. 

B urgktt a n p  N ewsabi (buyers).
Both sellers and buyers were English firms.
The sellers sold to the buyers on a c.i.f. con

tract a quantity of horse beans for shipment 
from China to European ports.

In  July the sellers shipped beans in accordance 
with the contract by the German steamer C am illa  
Rickmers from Shanghai to Rotterdam, the bill 
of lading being dated the 21st July 1914.

Apparently no war insurances was effected.
On the 24th Aug. the sellers sent a declaration 

of the shipment to the buyers, who acknowledged 
receipt.

The court was not informed as to the date of 
provisional invoice.

On the 21st Oct. the sellers tendered to the 
buyers a German bill of lading and a German 
policy of insurance.

The buyers refused to pay.
The C am illa  Rickmers was in a port of refuge 

in the Philippines.
The only differences between the two cases 

were that in Karberg ’s case the policy was 
English, while in Schneider’s case it was German, 
ana that in the former case two declarations and 
one provisional invoice were before the outbreak 
of the war, while in the latter case neither de
claration nor provisional invoice was before the 
outbreak of the war. In  both capes the acknow
ledgment of receipt of declaration was after the 
outbreak of the war.

I t  was decided by Scrutton, J. (13 Asp. Mar. 
Law Oas. 94; 113 L . T . Rep. 185) that after the 
outbnak of war ihs sellers in both cases were not 
entitled to tender either the German bill of 
lading or the German bill of lading and the 
policy of insurance and to recover the price of the 
goods.

From that decision the sellers in both cases 
respectively now appealed.

George Wallace, K.C. and S tu a rt Bevan for the 
sellers in the first case ; M aurice  H il l ,  K.C. and 
Hon. M alcolm  Macnaghten for the buyers.

B . A . W rig h t for the sellers in the second case; 
Raeburn  for the buyers.

The following authorities were referred to in 
the course of the arguments:

B anday and Co. v. B r it is h  and  Foreign M a rin e  
Insv/rance Com pany L im ite d , 13 Asp. M a r. La w  
Cas. 116; 113 L . T . Rep. 4 0 7 ; (1915) .2 K . B . 
781, a t p. 788 ;

P arke r v. Schuller, 17 Tim es L . Rep. 299 ;
B id d e ll B rothers r .  E. Clemens H ors t Company, 

103 L .  T . Rep. 6 6 1 ; (1911) 1 K .  B . 214 ; reversed 
on appeal, 12 Asp. M ar. Law  Cas. 1 ;  104 L . T . 
Rep. 5 7 7 ; (1911) 1 K . B . 934 ; reversed on ap
peal, sub nom. E . Clemens H o rs t Company v. 
B id d e ll B rothers, 12 Asp. M a r. L a w  Cas. 80 ; 
105 L .  T . Rep. 5 6 3 ; (1912) A . C. 18 ;

Qroom L im ite d  v . Barber, 12 Asp. M ar. Law  
Css. 594 ; 112 L . T- Rep. 3 0 1 ; (1915) 1 K . B . 
316 ;

Tregelles v. Sewell, 7 H . & N . 5 7 4 ;
S h ip to n  v. Thorn ton , 9 A do l. &  E ll.  314 ;
Esposito v . Bow den,.7 E ll.  &  B l.  763;
T a y lo r  v. C a ldw e ll, 3 B. & S. 826 ;
Ire la n d  v . L iv in g s to n , 1 Asp. M a r. Law  Cas. 389; 

27 L . T . Rep. 79 ; L . Rep. 5 E . &  I .  A pp. 395 ;
Janson v . D rie fon te in  Consolidated M ines L im ite d , 

87 L . T . Rep. 372 ; (1902) A . C. 4 8 4 ;
La ndau er and Co. v. Craven and Speeding Brothers, 

12 Asp. M ar. La w  Cas. 1 8 2 ; 106 L , T . Rep. 
298 ; (1912) 2 K . B . 94, a t p. 105 ;

D uncan, Fox, and Co. v . S chrem pft and Bonke, 12 
Asp. M a r. Law  Cas. 5 9 1 ; 112 L . T . Rep. 29 8 ; 
(1915) 1 K .  B . 365 ;

Sanders B rothers  v . M aclean and Co., 5 Asp. M a r. 
L a w  Cas. 160; 49 L . T . Rep. 462 ; 11 Q. B . D iv .
327.

Sw in f e n  E ad y , L. J.—In  these cases there are 
two appeals from the judgment of Scrutton, J . 
upon cases stated by arbitrators. There was an 
arbitration between sellers and buyers, and the 
learned judge decided in favour of the buyers 
that they were not obliged to pay against the 
documents tendered, and from that judgment the 
sellers now appeal.

The two cases before us closely resemble each 
other. But there are one or two points of 
difference. I  think perhaps that it  will be 
convenient to deal first with the case of A rnh o ld  
Karberg and Co. v. Blythe, Green, Jourda in, and 
Co., and then to mention the respects in which 
the second case differs from the first.

In  the case of A rnho ld  Karberg and Co. v. 
Blythe, Green, Jourda in , and Co. the question 
arises upon two contracts made for the sale of 
200 tons of China horse beans. They are c.i.f. con
tracts in the form approved by the London Corn 
Trade Association for use in Chinese and Man
churian cereal transactions. One is a contract in 
a printed form whereby the sellers, Arnhold 
Karberg and Co., of China, agreed to sell to 
Blythe, Green, Jourdain, and Co., of London, 
about 100 tons, of 22401bs. English, of China 
horse beans. The two contracts related to 100 
tons each, but they are both in the same 
form.

Then there is a provision for a small deficiency 
or a small excess. Then follow certain stipula
tions with regard to the quality, admixture of 
dirt, and so on, which are immaterial. Then as 
to shipment, it  is provided th a t: “ Shipment, to 
be shipped . . . from Hankow, and (or) port
or ports on the Yangtse River . . . and bill 
or bills of lading to be dated . . . J uly 1914,” 
—I  should have said that the contract was made 
in May 1914—at the price of 6 1 . 6s. per ton gross 
weight delivered “ shipped in good merchantable 
bags, gross weight ”—bags included—“ including 
freight, as per bill or bills of lading, and insur
ance” to Naples. So that the goods are to be 
shipped from Hankow to Naples at the price of 
61. 6s. per ton, cost, freight, and insurance.

Then comes “ Payment, net cash in London, on 
arrival of the goods at the port of discharge, in 
exchange for bill or bills of lading and policies of 
insurance (free of war risk) on Lloyds’ conditions, 
and including the London Corn Trade Associa
tion, F.P.A. clause, effected with approved under
writers, for whose solvency seller is not to be 
responsible. But payment to be made in no case 
later than three months from date of bill ot
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lading, or upon the posting of the vessel at Lloyds 
as a total loss.” Then follows this clause, upon 
which the appellants laid much stress : “ In  the 
event of war, should sellers not have received 
from buyers approved underwriters’ policies and 
(or) certificates (with losses payable in England) 
for approximate invoice amount covering war 
nek three days prior to time of shipment, sellers 
shall have the right, if  they think fit, and are 
able, to cover war risk for account and risk of 
buyers. I f  war risk is incurred during time of 
shipment sellers are empowered to insure same 
at the buyers’ coBt, if  the latter fail to do so 
within twenty-four hours of the sellers’ request 
for this to be done.”

W hat happened was that the goods in question 
were shipped on a German ship, the Gernis, at 
Hankow, the bills of lading being dated the 
6th and 11th July 1914. The ship after leaving 
Hankow, and after the outbreak of hostilities, 
took refuge in some Dutch East Indian port, 
Where she remains. The next thing that happened, 
or that is treated as having happened, is that on 
the 11th Oct, being three months from the date 
of the bills of lading, there was a tender of the 
bills of lading and policy of insurance to the 
buyers, who refused to pay, and thereupon the 
sellers proceeded with this arbitration.

In  the court below the date was fixed as being 
fbo 11th Oct., when there was a tender of the 
shipping documents. I t  does not appear whether 
fhe tender was ever actually made or not. I t  
does not appear in the special case that such 
tender was made. I  only mention the point to 
Puss it by, because the parties are agreed that 
whether there was or was not a tender the tender 
was dispensed with. 1 mention it therefore in 
order to show that the point has been noticed. 
Hut nothing turns upon it, because it is treated 
us if there were a tender on the 11th Oct. whether 
there was an actual tender of these documents 
° r  not.

A  second point which I  should mention is this : 
According to the award of the arbitrators, it  is 
udjudged that in the one case the sellers are to 
receive the whole price. Again, after the buyers 
had refused to pay, and refused to take up the 
documents, the cargo was at the disposal of the 
sel.ers, who have apparently dealt with it, and 
|6at would be a matter of adjustment of figures, 
at the sellers were wrong, they would be liable in 
damages. Again, I  only mention that point in 
Jrdcr to put it  out of the question, because the 
Parries are agreed that the sellers cannot recover 
he whole price, and that if  they are entitled to 
ecover they are quite able to adjust the figure 

theiqselves out of court, and they have not come 
here upon any dispute as to those figures. That, 
agum, I  only mention so that it  may be put on 
°he side.
Tt?^6 real contest between the parties is th is: 

he sellers insist that first, according to the true 
Obstruction ° f  the particular contract with which 
e have to deal, the contract of May 1914, the 
uyers took upon themselves all risks of what 

rp/ght happen in the event of an outbreak of war. 
hat is if the effect of the outbreak of war was to 

®rwinate the contract of affreightment it was at 
, hyers’ risk. I f  the contract of insurance should 
.e.wlth a foreign underwriter it  was at buyers’ 

thS t "Aether it  was valid or not. The point is 
a®» according to the true construction of the

clause, war and any consequences of war were 
at buyers’ risk, and it was the duty of the buyers 
to take up and pay for the documents when ten
dered, because the events that have happened 
consequent upon the war were at their risk, and 
that was the contract between the parties. That 
is their first point, and that first point is depen
dent entirely upon the true construction of this 
particular contract.

The second point is of more general importance 
because it is independent of the construction of 
the particular contract. That second point is 
that in contracts c.i.f. all that the seller has to 
do is to ship goods in accordance with the con
tract, obtain propsr bills of lading, effect proper 
insurances pursuant to the contract, and having 
done that, having once acquired documents that 
are proper and in order, thenceforward those docu
ments are at the risk of buyers, and buyers must 
pay against tender of those documents. I f  before 
tender on the happening of any event those sh ipping 
documents become inoperative in any way that is 
at buyers’ risk. And it is said that that is the 
ordinary consequence of a c.i.f. contract quite 
irrespective of the particular terms of any indi
vidual contract. Those are the two points that 
arose for discussion.

Before construing the clause upon which the 
first point turns, beginning “ In  the event of 
war,” it will be observed that the previous clause 
providing for payment provides for the nature of 
the insurance which sellers are to effect. This 
is the insurance which is part of the terms 
of the contract included in the price: “ In  
exchange for . . . policies of insurance (free 
of war risk) on Lloyd’s conditions, . . . effected 
with approved underwriters, for whose solvency 
seller is not to be responsible.” That means that 
the insurance for which the sellers are to pay, and 
which is included in the lump sum price, is to be 
an insurance on ordinary Lloyd’s conditions, 
but with a warranty free of capture and 
seizure.

Those words there, “ free of war risk,” mean 
that it  will be a sufficient compliance with this 
provision as to insurance if the sellers effect a 
policy in the ordinary Lloyd’s form, the capture 
and seizure being an accepted peril. That is as 
if  the policy contained the warranty in the settled 
form : “ Warranted free of capture, seizure, and 
detention, and the consequences thereof, or any 
attempt thereat (piracy excepted), and also free 
from all consequences of hostilities or warlike 
operations, whether before or after declaration of 
war.”

In  my opinion that is the meaning of the 
phrase there, “ free of war risk.” That throws 
light upcfa what follows, because the next clause 
is, in my opinion, directed solely to the excepted 
perils : “ In  the event of war, should sellers not 
have received from buyers approved underwriters’ 
policies,” and so on, “ for approximate invoice 
amount covering war risk ”—now that mean? 
covering the risk that is excepted in the previous 
insurance—“ sellers shall have the right, if they 
think fit and are able, to cover war risk for 
account and risk of buyers.” That means that 
on the happening of that event it  is open to the 
sellers, who themselves, of course, would run 
some risk in the matter because their buyers may 
not be in a position to accept and take up the 
shipping documents, to protect themselves by
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effecting an insurance against war risk at the 
cost of the buyers. Then “ I f  war risk is incurred 
during time of shipment, sellers are empowered 
to insure same at the buyer’s cost, if the latter 
fails to do so.”

In  my opinion the true construction of this 
clause, upon which so much reliance is placed by 
the appellants, is that it provides only for the 
war risk, that it is an excepted peril from the 
previous insurance, and that it provides that 
sellers may effect that insurance at the coBt of 
buyers. But it  has no further or other effect, and 
it  does not, aB the appellants contend, extend to 
throwing the risk of all consequences of the war 
and what may happen to any of the documents 
upon the buyers. In  my opinion that point made 
by the appellants fails.

Then the larger and wider point remains, as to 
whether, quite apart from the special terms of the 
contract in the present case, it is sufficient for 
sellers, having once obtained documents whioh 
were valid shipping documents at the time when 
they were obtained, to tender those documents at 
the proper time and insist upon payment of the 
price. I  say “ to tender them at the proper time,” 
but in my opinion no question really turns here 
upon what is the proper time, because by the 
terms of the contract the time is provided. 
Payment is to be made net cash in London, that 
is, payment against shipping documents, first, on 
anival of the goods at the port of discharge (and 
that event has not happened); then, upon the 
posting of the vessel at Lloyd’s as a total loss 
(and that has not happened); and then “ in no 
case later than three months from the date of the 
bill of lading,” or bills of lading. As the bills of 
lading are dated the 6th and 11th July the three 
months would expire on the 11th Oct., and that 
was the date at which, according to the contract, 
if everything else had been in order, the sellers 
were entitled to tender the documents and ask 
for payment. So that no question arises with 
regard to the proper date at which the sellers 
were entitled to require payment.

The real point is upon whom the loss is to fall 
where documents which were originally valid 
have become invalid before they were tendered. 
In  my opinion, although there is no direct autho
rity on the point, the decisions which have been 
given as to the effect of c i.f. contracts and the 
language which is used in those cases, mak9 it 
reasonably clear what the obligation of the seller 
is. In  Ire la nd  v. L iv ings ton  (27 L. T. Rep. 79; 
L. Rep. 5 E. & I. App. 395, at p. 406) Lord 
Blackburn—Blackburn, J. as he then was—in 
giving his opinion to the House of Lords, put it 
in this way: “ The terms at a price ‘ to cover cost, 
freight, and insurance, payment by acceptance on 
receiving shipping documents,’ are very usual, and 
are perfectly well understood in practice.” Then 
after dealing with certain details which I  need 
not read, he says: “ Should the ship arrive with 
the goods on board he will have to pay the freight, 
which will make up the amount he has engaged 
to pay. Should the goods not be delivered in 
consequence of a peril of the sea, he is not called 
on to pay the freight, and he will recover the 
amount of his interest in the goods under the 
policy. I f  the non-delivery is in consequence of 
some misconduct on the part of the master or 
mariners, not covered by the policy, he will 
recover it  from the shipowner. In  substance,

therefore, the consignee pays, though in a different 
manner, the same price as if  the goods had been 
bought and shipped to him in the ordinary way.” 
He deals with it  as if  in consequence of non
delivery through some misconduct of the master 
or mariners not covered by the policy there 
would be a right of action in the purchaser 
against the shipowner.

In  considering what the actual position of the 
parties here was, there can be no doubt that the 
effect of the war upon the bills of lading was 
this, that as from the outbreak of war the con
tract with the German shipowners became dis
solved. In  the case of Esposito v. Bowden (7 Eli. 
& Bl. 763, at p. 783) the point was expressly-dealt 
with. In  that case Willes, J., in giving judgment 
in the Exchequer Chamber, said: “ As to the 
mode of operation of war upon contracts of 
affreightment made before but which remain 
unexecuted at the time it is declared, and of which 
it  makes this further execution unlawful or 
impossible, the authorities establish that the 
effect is to dissolve the contract, and to absolve 
both parties from further performance of it.”

So that the effect was that as from the out
break of war the owner of the German ship Gernis 
was absolved from the further performance of 
the contract evidenced by the bills of lading to 
carry the goods in question from Hankow to 
Naples. When he had put into the port in the 
Dutch East Indies he was under no further con
tinuing liability to proceed with the voyage to 
Naples. The buyers would not obtain by delivery 
of the shipping documents to them a valid con
tract or undertaking to carry goods to Naples; 
that contract was at an end.

Willes, J. proceeds as follows : “  Lord Tenter- 
den also, in his work on shipping, states the law 
thus: ‘ Another general rule of law furnishes a 
dissolution of these contracts ’ (that is, for the 
carriage of goods in merchant ships) ‘ by matter 
extrinsic, i f  an agreement be made to do an act 
lawful at the time of such agreement, but after
wards, and before the performance of the act, the 
performance be rendered unlawful by the Govern
ment of the country, the agreement is absolutely 
dissolved. If , therefore, before the commencement 
of a voyage, war or hostilities should take place 
between tho State to which the ship or cargo 
belongs and that to which they are destined, or 
commerce between them be wholly prohibited, 
the contract for conveyance is at an end, the 
merchant must unlade his goods, and the owners 
find another employment for their ship. And 
probably the same principles would apply to the 
same events happening after the commencement 
and before the completion of the voyage.’ ”

A little later on he says (at p, 787 of 7 E ll. &  
BL): “ The argument which was again urged in 
this case, that, apart from any considerations 
affecting the shipowner only, the defence was 
valid by reason of the law also forbidding the 
charterer to load a cargo, and, as a consequence 
of that prohibition, dissolving the charter-party 
and absolving both parties from further perform
ance, remains to be considered.”

In  the case of Janson v. D rie fon te in  Consoli
dated M ines L im ite d  (87 L . T. Rep. 372; (1902) 
A. C. 484) Lord Lindley said (at p. 509 of (1002) 
A. C .): “ W ar produces a state of things giving 
rise to well-known special rules. I t  prohibits all 
trading with the enemy except with the Royal
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licence, and dissolves all contracts which involve 
such trading.” Therefore the effect of the war 
was that at the time of the tender there was no 
subsisting contract for the carriage of the goods 
to Naples, and no subsisting contract upon which 
the buyers would have been able to maintain an 
action, seeing that the shipowner was a German 
subject.

In  my opinion the cases which have had to deal 
with c.i.f. contracts have all proceeded upon the 
footing that upon delivery of the shipping docu
ments the purchaser will obtain a right either to 
the goods or, if the goods are lost or damaged, to 
such claims in respect of the goods as the ship
ping documents may entitle him, not necessarily 
covering every loss or damage, but they were to 
be effective documents. And I  think that the 
language used by the judges in dealing with c.i.f. 
contracts is only consistent with the view that the 
documents tendered are to be effective shipping 
documents, and that where the bill of lading 
becomes avoided by war it  is not a sufficient com
pliance with the contract to tender it.

•For instance, in B id de ll Brothers v. E . Clemens 
Horst Company (104 L. 'T. Rep. 577; (1911) 
4 K . B. 934) it  was put in this way by 
Kennedy, L.J. (at p. 956 of (1911) 1 K . B.). 
whose judgment was approved in the House of 
Lords (105 L. T. Rep. 563; (1912) A. C. 18).

But the vendor, in the absence of special agree
ment, is not yet in a position to demand payment 
from the purchaser; his delivery of the goods to 
the carrier is, according to the express terms of 
sect. 32 ”—that i3, of the Sale of Goods Act 1893 
"T" only ‘ p r im d  fac ie  deemed to be a delivery of 
toe goods to the buyer’ ; and under sect. 28 of 
the Sale of Goods Act, as under the common law 
' a  e jP09*tion of which will be found in the 
Judgments of the members of the Exchequer 
t^hamber in the old case of S ta rtu p  v. Macdonald 
lb M. & G. 593), a tender of delivery entitling 
the vendor to payment of the price must, in the 
Absence of contractual stipulation to the con
trary be a tender of possession.”
. .Bow could the endorsement and delivery of a 

° f  lading which has become ineffective and 
which is at an end as evidencing a contract of 
, r^ro'ghtment be a tender of possession ? Then 

e learned judge proceeds as follows : “’ How is 
uch a tender to be made of goods afloat under a 
•’•t. contract ? By tender of the bill of lading, 

Accompanied, in case the goods have been lost in 
j r9osit,by the policy of insurance. The hill of 
Auing in law and in fact represents the goods. 

, ,oss®?s>on of the bill of lading places the goods at 
6 disposal of the purchaser.” He is dealing 

obviously with a bill of lading which in law 
nd m fact, does represent the goods. That is not 

bi„la this case. He says: ‘-Possession of the 
U of lading places the goods at the disposal of 

th? Purchaser.”
I t  does pot do so in this case. The goods here 

a 6l'?ntlle kuuds of the German shipowner. Then 
11-.tie later the learned judge cites with 

PProval a well-known passage from Bowen,
'*V 8 Judgment in Sanders Brothers v. Maclean 

Co. (5 Asp. Mar. Law Cas. 160; 49 L. T. 
t P. 462; 11 Q. B. Div. 327) where Bowen, 
for f£aid (at P- 341 of 11 Q- B - Div.): “ And 
thn tae PurPOBe of passing such property in 
, goods and completing the title of the in- 

rsee to full possession thereof, the bill of

lading, until complete delivery of the cargo has 
been made on shore to someone rightfully claim
ing under it, remains in force as a symbol, and 
carries with it  not only the full ownership of the 
goods, but also all rights created by the contract 
of carriage between the shipper and the ship
owner. I t  is a key which in the hands of a 
rightful owner is intended to unlock the door of 
the warehouse, floating or fixed, in which the 
goods may chance to be.”

How can that language be applied to a bill of 
lading which has ceased to be effective, and 
where the contract evidenced by it has become 
dissolved P How does it carry with it  all rights 
created by the contract of carriage between the 
shipper and the shipowner ? The contract is at 
an end. The contract itself is dissolved. In  my 
opinion the language used in dealing with these 
c.i.f. contracts points to the fact that at the date 
of the tender the documents must be valid and 
effective documents.

In  addition to that there is this further point, 
that the effect of requiring the buyers to accept 
the bill of lading in the present case might 
involve their entering into a contract with an 
alien enemy, and having to make payments to an 
alien enemy. I f  the endorsement of the bill of 
ladings were effective under the circumstances to 
make a valid transfer, it might make the buyers 
directly liable to the German owners for freight 
under the bill of lading.

Another point was urged. I t  was said that at 
all events no trading with the enemy not per
mitted by the proclamation would exist in the 
present case having regard to the terms of the 
proclamation of the 25th Sept. 1914. I  really do 
not think that that proclamation touches the 
point. That proclamation of the 25th Sept. 1914 
merely enables the owners of cargoes then lying 
ijn a neutral port in a ship owned by the enemy to 
pay the freight and other charges to the agent of 
the shipowner at that port to obtain possession of 
the cargo. In  other words, the then holders of the 
bill of lading at the time of this proclamation— 
the shippers in this case—could have availed them- 
•selves of this proclamation to obtain delivery of 
the cargo at the port in the Dutch East Indies 
where the vessel was, by paying whatever charges 
had to be paid to obtain possession of the cargo 
without incurring the penalties of trading with 
the enemy. That is the only effect of that 
proclamation.

In  my opinion the judgment below was right 
that the documents were not such documents as 
the sellers were bound to tender to obtain pay
ment of the price ; they had become ineffective, 
and the buyers were entitled to refuse to pay 
against them.

In  the second case there is little difference. 
Certainly there is no difference in favour of the 
appellants, the difference is the other way. The 
cargoes are similar, but the dates are a little 
different. In  the second case, the ship, the C am illa  
Bichmers, took refuge in the port of Manilla. 
|3ut the main difference is that in that case there 
is an additional objection to the appellants 
succeeding, because the policy of insurance was 
effected with German underwriters, so that not 
only was there a German bill of lading, which'was 
avoided by the war, but a German policy of 
insurance, which was also avoided by the war, and 
at the date of the tender the contracts evidenced
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by both of those documents were dissolved, and 
they were not subsisting contracts at the date of 
the tender.

For these reasons I  am of opinion that the 
judgment below was right in both of the cases 
before us, and that the sellers were not bound 
to pay against the documents, and that accor
dingly the decision of Scrutton, J. ought to be 
affirmed.

B a n k e s , L.J,—We have had in these two cases 
a very full and interesting discussion on the 
question of the effect of the outbreak of war upon 
certain c.i.f. contracts entered into before the 
outbreak of war. I  need not refer to the facts 
of the cases, which have been dealt with by 
Swinfen Eady, L.J. In  my opinion the answer 
to the question which the court has to decide is 
to be found on the face of the contract in each 
case, and upon consideration of what the terms 
of that contract provides.

The contract on the part of the sellers is a 
contract for the sale of goods whereby the sellers 
also undertake (in te r a lia )  to enter into a contract 
of affreightment to the appointed destination, 
which contract will be evidenced by the bill of 
lading; and secondly, to take out a policy or 
policies of insurance upon the terms current in 
the trade, but which policy or policies were not in 
this case to include war risks. On the buyers’ 
part they undertook to pay net cash in London in 
exchange for the bill or bills of lading and policies 
of insurance, either on arrival of the goods at the 
port of discharge, or at the expiration of three 
months from the date of the bills of lading should 
the goods not sooner arrive, or on the posting of 
the vessel at Lloyd’s as a total loss. In  any case, 
however, the payment is to be in exchange for 
the bill or bills of lading and policy or policies of 
insurance.

What is the meaning of the buyers’ contract 
thus expressed, that he is to pay in exchange for 
a bill of lading ? In  my opinion it means what 
it  says, that in exchange for the price he is to 
receive a bill of lading which is still a subsisting 
contract of affreightment of the goods to the port 
of destination, and a policy or policies of insur
ance which is, or are, still, a subsisting contract, 
or subsisting contracts, of insurance. I t  is said 
that this construction, which seems to me so 
obviously the natural construction, ignores the 
fact that in a contract of this kind certain risks 
fall upon the buyer. I  quite accept the conten
tion that certain risks do fall upon the buyer. 
For instance, in the present cases all war risks 
fell on the buyers as the parties have agreed that 
the sellers shall be under no obligation to obtain 
policies covering war risks. I  agree also that the 
condition of the goods at the time of the tender 
of the shipping documents is not material, nor is 
the value of the documents at the time of tender 
material. In  all such matters the risk is on the 
buyer. He may be obliged to pay for goods 
although they may be at the bottom of the sea, 
or although through some unforeseen circum
stance they may never arrive, or although they 
may have been lost owing to some cause not 
covered by the agreed form of policy. A ll these 
risks, however, are risks affecting the goods.

In  effect the contention of the appellants ap
pears to me to be a contention that one of the 
risks undertaken by the buyers is a risk affecting 
their contract and not the goods the subject-

matter of the contract. I  cannot agree with this 
view. I t  appears to me that the question of the 
construction of the contract must depend upon 
the language used, and not upon any such con
siderations as these. In  the present case it is 
not disputed that the outbreak of war dissolved 
the contract of affreightment, and that so far as 
any further prosecution of the voyage was con
cerned the bill of lading was no longer an effec
tive document. Under those circumstances, in 
my opinion, that bill of lading was not a bill of 
lading within the meaning of the contract in 
respect of which the sellers were under an obliga
tion to pay cash in exchange.

Scrutton, J., in his judgment has used one 
expression with which I  do not agree. The ex
pression is the one in which he says that “ the 
key to many of the difficulties arising in c.i.f. 
contracts is to keep firmly in mind the cardinal 
distinction that a c.i.f. sale is not a sale of 
goods, but a sale of documents relating to goods.” 
I  am not able to agree with that view of the 
contract, that it is a sale of documents re
lating to goods. I  prefer to look upon it as a 
contract for the sale of goods to be performed 
by the delivery of documents, and what those 
documents are must depend upon the terms 
of the contract itself. The conclusion at which 
Scrutton, J. arrives he expresses in this way. 
He says, “ I t  is clearly not essential that if 
the goods do not arrive the buyer should have a 
good claim on one of the contracts”—I  have 
already dealt with that, and with that I  fully 
agree—“ but I  think it is essential that each 
contract should be one into which he can legally 
enter as a contracting party, and when the legal 
relations of the seller under the contract of 
affreightment tendered have become void, and it 
is illegal for the buyer to enter into any similar 
legal relations with shipowner or insurer, I  cannot 
hold that such documents are good tender.”

He puts there two grounds upon which he 
bases his decision, and in so far as the first ground 
depends upon the construction of the contract I  
entirely agree with him. But the second ground 
he bases upon the contention apparently that it 
was illegal for the buyers to enter into any similar 
legal relation with the shipowner or the insurer, 
and upon that point we have had an extremely 
interesting discussion. Mr. W right has contended 
that the taking of the bill of lading by the buyers 
in this particular case would not have involved 
him in any illegal contract, and he based it upon 
this ground that the bill of lading has ceased to 
be an operative contract of affreightment at all, 
and that the talcing of it  would not involve the 
buyers in any legal relations with the shipowner 
at all, and that it  really remains a document of 
title in respect of the goods, which may or may 
not at some time or another be a valid one.

But Mr. W right’s answer to the contention 
that if  the buyers took the bill of lading in this 
particular case it would involve them in an illegal 
contract with the shipowner seems to mo to be a 
very strong ground for arriving at the conclusion 
that the contract is not a contract to take a 
perfectly valueless document, but it  is a contract 
to take a bill of lading—an effective document. 
A  document if it  were really a bill of lading would 
involve the entering into of a contract with the 
German shipowner, and the fact that it  is not 
that, and the fact that in consequence Mr. W right’s
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client could escape the consequences indicated 
here by Scrutton, J. seems to me to be a strong 
and conclusive argument against his contention 
that it  satisfied the contract, and that this docu
ment, which no longer constituted a contract of 
affreightment, could be a good tender.

Mr. Wright further contended that it is not 
true to say that it  iB a piece of waste paper, 
because in so far as it  covered the period from 
the time of shipment until the time this vessel 
took refuge it was an effective document, and 
some rights may still exist in respect of that 
period which may be evidenced by this bill of 
lading. How that may be I  am not prepared to 
8ay. The contract has come to an end. I t  has 
not come to an end in the sense that Mr. Wright 
refers to where the goods are lost ; it  has not 
come to an end in the sense that although it is a 
perfectly good and enforceable contract it  is 
yalueless ; but it  has come to an end in the sense 
indicated by Willes, J. in Esposito v. Bowden 
(7 Ell. & Bl. 763). He says the contract is 
ciBsolved, which seems to me to be an entirely 
different thing and to involve entirely different 
consequences.
. L* my opinion this appeal fails, and the 
•Judgment of Scrutton, J., subject to the point 
vtmco I  have indicated, was correct.

W a r r i n g t o n , L.J.—I  a m  o f  t h e  s a m e  o p i n io n ,  
a n d  b u t  f o r  t h e  e x t r e m e  g e n e r a l  im p o r t a n c e  o f  
t o e  q u e s t i o n  t h a t  w e  h a v e  t o  d e t e r m in e ,  I  s h o u ld  
n a v e  a d d e d  n o t h i n g  t o  w h a t  h a s  b e e n  s a id  b y  m y  
t e a m e d  b r e t h r e n .

The question arises between the sellers and the 
nyers of goods under a c.i.f. contract, the 

question being whether in the events which have 
jAp.Puned the sellers are by virtue of the contract 
“ titled b® paid the contractual price for the 

Roods. Scrutton, J. has held that they are not 
80 entitled.

finst thing in dealing with a question of
cn a nature is to ascertain what is thé true 

in *?In® anc* effect of the contract. The contract 
th * - Presenf cas8 is an ordinary c.i.f. contract,
„ a 4 18 to say, it is a bargain made by Bellers of 
for **? . roa4 t° r their shipment, for providing 
insn -eir carr'a£a to.the port of destination, and for 
h a v 'n” ihe S°ods during the voyage, the buyers 
and11*!.t0 pay t *le cost ot the goods, the freight, 
in the cost of the insurance. Tne provisions 
deal P.articular contract with which we have to 
c , w’th reference to the payment of the 
''JSTef80 m?ney are that payment is to be: 
at nr ?a8^ in London, on arrival of the goods 
hills ï  ,°f discharge, in exchange for bill or 
of ». jading and policies of insurance (free 
Pavrrf1" £18̂  on Lloyd’s condition . . . but 
t L rooe“ 8 to be made in no case later than 
uPon .?*onths from date of bill of lading or 
total loss ”P° 8ting ° f  the vessel afc Lloyd’s as a

m o ite effect ° f  that provision is that the purchase 
'locum 1 9 exchange for the shipping 
hannc?- 8’ t°  use a short expression, on the 
the a ni.n8 ,°f the earliest of three events: either 
Postinri v at the port of discharge, or the 
the exn;oo*:h!  T“ “ 1 at L1°y.4’8 as a total loss, or I 
the bilp11? ] ° “  ° t  three months from the date of 
whicb !  I p  the present case the event
mont*,,. * PPen®d was the expiration of three 
the ha . the date of the bill of lading. On 

Ppening of that event the payment was to 
V °m X I I I . ,  N. S.

be made in exchange for bill or bills of lading and 
policies of insurance. The sellers—I  am dealing 
at present with K arberg ’s case only—tendered a 
policy of insurance with English underwriters, 
and so far there is no question. But they 
tendered a bill of lading signed on behalf of 
German shipowners, the goods having been laden 
on board a German ship prior to the outbreak of 
war, which ship on the outbreak of war or shortly 
afterwards took refuge in some port of the Dutch 
East Indies, and of course never arrived at her 
destination, which was Naples.
_ Was the tender of the bill of lading under those 

circumstances sufficient to entitle the sellers to 
receive payment of the goods ? I t  is conceded, 
and it is undeniable that the effect of the out
break of war was to dissolve the contract of 
affreightment. I t  is stated in terms in the judg
ment of Willes, J. in Esposito v. Bowden (7 Ell. & 
Bl. 763, at p. 783) in this way: “ As to the mode 
of operation of war upon contracts of affreight
ment made before, but which remain unexecuted 
at the time it is declared, and of which it  makes 
the further execution unlawful and impossible, 
the authorities establish that the effect is to 
dissolve the contract and to absolve both parties 
from further performance of it.”

So far there is no question. But it is contended 
that the tender of a bill of lading which was 
properly obtained by the sellers at the time when 
it  was obtained, notwithstanding that the contract 
of affreightment which is evidenced by it is 
dissolved, is a sufficient tender to entitle the 
sellers to the purchase money. The effect of 
such a contract, or rather the obligation of the 
seller under such a contract, is expressed by 
Hamilton, J. (as he then was) in B idde ll Brothers 
v. E. Clemens Horst Company (103 L. T. Rep. 661 ; 
(1911) 1 K . B. 214) in the following terms; and 
that judgment of Hamilton, J. was ultimately 
affirmed by the House of Lords (12 Asp. Mar. 
Law Cas. 80; 105 L. T. Rep. 563; (1912) A. C. 
IS), adopting the minority judgment of Ken
nedy, L.J. in the Court of Appeal.

Hamilton, J. said this, at p. 220 of (1911)
1 K .B  : “ A  seller under a contract of sale con
taining such terms ”—that is, a c.i.f. contract—
“ has firstly to ship at the port of shipment goods 
of the description contained in the contract; 
secondly, to procure a contract of affreightment, 
under which the goods will be delivered at the 
destination contemplated by the contract; thirdly, 
to arrange for an insurance upon the terms 
current in the trade, which will be available for 
the benefit of the buyer; fourthly, to make out 
an invoice as described by Blackburn, J. in Ire la nd  
v. L iv ingston  (1 Asp. Mar. Law Cas. 389 ; 
27 L. T. Rep. 79 ; L. Rep. 5 E. & I .  App. 395, 
at p. 406) or in some similar form ; and, 
finally, to tender these documents to the 
buyer so that ha may know what freight he has 
to pay and obtain delivery of the goods, if they 
arrive, or recover for their loss if they are lost 
on the voyage. Such terms constitute an agree
ment that the delivery of the goods, provided 
they are in conformity with the contract, shall 
be delivery on board ship at the port of shipment. 
I t  follows that against tender of these documents, 
the bill of lading, invoice, and policy of insurance, 
which completes delivery in accordance with that 
agreement, the buyer must be ready and willing 
to pay the price.”

2 I
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Incidentally I  desire to say that I  entirely agree 
with Bankes, L.J. in the remarks he has uttered 
about the statements made by Serntton, J . that 
such a contract as this is a contract for the sale 
of documents. I  need not say that it  is with 
much deference that I  express my disagreement 
with a statement of that sort made by a judge 
with such extensive knowledge of commercial 
matters as Serutton, J. But it seems to me that 
it  is not in accordance with the facts relating to 
these contracts. The contracts are Contracts for 
the sale and purchase of goods. But they are 
contracts which may be performed in the parti
cular manner indicated by that passage from the 
judgment of Hamilton, J. which I  have just read; 
in particular that the delivery of the goods may 
be effected first by placing them on board ship; 
and, secondly, by transferring to the purchaser 
the shipping documents.

Is the obligation of the sellers which they have 
to fulfil performed by delivering what they have 
purported to do in the present case; a document 
which does not entitle the buyers to obtain 
delivery of the goods because it has ceased to be 
an effective contract of affreightment ? In  my 
opinion quite plainly not. In  order truly to 
perform his contract he has to deliver documents 
by virtue of which the buyer may, if the goods 
are in existence, obtain delivery of the goods, and 
by virtue of which, if the shipowner has not ful
filled his obligation imposed by the contract of 
affreightment, he, the buyer, may have such 
remedies as the contract of affreightment would 
give him. Neither of those conditions is fulfilled 
by the delivery of a document evidencing a con
tract which has been dissolved by the outbreak 
of war, and the further performance of which has 
become impossible.

But then it is said that, however, that may be 
in the case of an ordinary c.i.f. contract, one not 
containing such provisions, it  does not apply to 
the present case because this contains a special 
provision throwing upon the buyers all risks 
arising from the outbreak of war. In  my opinion 
that is not the case on the true construction of 
this contract. The obligation of the sellers is to 
effect a marine insurance for the ordinary risks— 
that is to say, excluding war risks. The reference 
to the further policy against war risks is inserted 
for the further protection of the sellers, so that 
if  they please, and if the event fails within the 
specification in the contract, at the buyers’ risk, 
they may further protect themselves by effecting 
a policy against war risks; but that is all. I t  does 
not affect in any way the true construction and 
effect of the contract as to what is the sellers’ 
obligation in order effectively to transfer to the 
buyers the goods if they are in existence, or an 
effective policy of insurance should the goods be 
lost by any of the events covered by this policy. 
In  my opinion in K arberg ’s case the bill of lading 
not being an effective contract of affreightment 
at the time of the tender, the delivery of that, or 
the tender of that, was not a sufficient tender of a 
bill of lading to entitle the sellers to recover the 
price of the goods.

In  Schneider’8 case, the second of the two cases, 
it  is unnecessary to add anything, because that 
case is le6s favourable to the sellers than K a r-  
berg’e case, inasmuch as not only was the bill of 
lading a contract with a German, but the policy 
of insurance was a contract with a German.

There is only one other point, and that is the 
point that under the licence of the Board of 
Trade of the 25th Sept. 1914, the buyers were 
released from all illegality there might otherwise 
be in any possible dealings they mighty have with 
the shipowner. In  my opinion that is not the 
true effect Of the Board of Trade licence. Tab 
Board of Trade licence in my judgment only 
effects this, that it enables the owner Of the 
goods, whoever he may be, without infringing the 
law against trading with the enemy to go to ihe 
neutral port where the ships are', and there make 
such bargain as he can with the owner of the 
ship in which the goods áre placed in order to 
obtain possession of his goods or payment of 
freight and other necessary charges.

But more than that, I  think it is established 
by Esposito v. Bowden (7 E ll. & Bl. 763), both by 
the judgment of the Court of King’s Bench and 
by the judgment of the Court of Exchequer 
Chamber, that such a licence of the Board of 
Trade could not set up again a contract which 
had become dissolved according to the well settled 
principles of law by the outbreak of the war.

On the whole, in my judgment, the present 
appeals ought to be dismissed. Appeah dismissed.
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K IN G ’S B E N C H  D IV IS IO N .
Thursday, Bee. 9,1915.
(Before B a il h a c h e , J.)

W eis  a n d  Co. L im it e d  v . Cr e d it  Co lo n ia l  
kt  Co m m e r c ia l , (a)

Contract— C harter-party— Delivery o f documents 
after outbreak o f w ar— Goods in  E ng lish  ship  
captured by enemy— Whether documents pro
perly tendered.

The question o f the v a lid ity  o f documents tendered 
depends upon the ir v a lid ity  a t the date o f 
tender and not upon the question whether or 
not they comply w ith  the contract and declara
tion .

B y  a contract dated the 23rd  June 1914 the p la in 
tiffs sold to the defendants certain M anchurian  
Soya bean o il c . i. f  fro m  Eastern ports to 
Antwerp. There were two ships concerned, the
G., an E ng lish  ship, in  respect o f which the 
cargo was declared on the 3 rd  J u ly , and the 
U. R., o German vessel, the cargo in  which was 
declared on the 31st J u ly . A t the outbreak o f 
w ar the la tte r ship became the ship o f a il a lien  
enemy. The re la tive b ills  o f lad ing  and in su r
ance p o licy  were never tendered, but the date o f 
the ir tender was taken to be a t the 18th Aug. 
As to the G., she and her cargo were seised by 
the enemy on the high  seas and taken to 
Ham burg, so tha t a t the tim e when the docu
ments were tendered to the buyers the c o n t ra c t  
had become impossible owing to the seizure.

Held, that, so f a r  as the cargo on the German vessel 
was concerned, the tender o f documents was

(a) Reported by W . V. Ba l l , Esq., B »rris ter-*t-L»w .
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bad ; tha t as to the goods on board the Eng lish  
ship the Under o f the documents was a good 
tender inasmuch as the performance o f the con
trac t as between buyer and seller would not at 
the tim e have been illegal. There was no 
i l le g a lity  in  ca lling on the buyer to de liver at 
Antw erp, because i f  he could have got his ship  
to Antw erp  i t  would have been perfectly legal. 
The buyers were therefore liable.

A w a r d  stated in the form of a special case:—
1. By a contract dated the 23rd June 1914, Messrs. 

Charles Weis and Co. Limited, hereinafter called the 
Bellers,” sold to Messrs. Credit Colonial et Commercial, 

Antwerp, hereinafter oalled the “ buyers,” about 10,000 
cases Manchurian and Japanese bean oil of fair average 
quality in cases containing two tins of about 371b. 
each, shipped afloat from an Oriental port by steamer or 
steamers direct or indireot and with or without tranship
ment at the price therein named, cost, freight, and 
insurance, to Antwerp.
, 2. By olause 2, particulars of shipment, w ith  date of 
b ill or b ills  o f lading, marks, and numbers of cases, i f  
sny, were to be duly declared by the original seller in 
w riting  w ith  due dispatch, and under no ciroumstances 
later than the arriva l of the steamer. Should the 
'’ essel arrive before reoeipt o f appropriation and extra 
expenBes be incurred, such expenses were to be paid by 
sellers. . . .  In  case of resale, copy of original appro
priation should be accepted by the buyers i f  passed on 
Without delay. . . . Provisional invoioe to be com
puted on net [shipping weights. Eaoh shipment to 
stand as a separate contract.

•3. By clause 4, buyers were to pay the fu ll amount of 
Provisional invoice made out on net shipping weights 

y cash w ithout discount against shipping documents 
or before arriva l o f steamer and (or) steamers in 

ntwerp, or three months after notice of a rriva l of 
oouments in  London, whichever may happen first.
A  By olause 10, any dispute on the oontract was to 

e settled by a rb itra tion in  London as soon as i t  
uught arise in  accordance w ith  the rules endorsed on the 
contract, such arb itra tion to  be claimed w ith in  fourteen 
ays from the final date of discharge.

. '  fbl® 1) endorsed on the said contract, any dis- 
a rh ^a t*-S*n8- °U^ ^ *e oontract should be referred to

r itra tion  in London, each party appointing one arbi- 
t™ ,ur> bo be a person engaged in  the o il and (or) tallow 

ades, and such arbitrators should have the power to 
an “ mPire> bo be a person engaged in  the o il 

(or) ta llow  trades, whose decision in  case of dis- 
Sreement was to be final in  the absence of appoal. A  
"I® oc!Py of the said oontract w ith  the rules endorsed 

t r  aooePbance by the buyers of the said con-
o f are annexed hereto, and can be referred to  as part 

Hus award and special case.
_ ■ 1>rior to the shipment herein mentioned the said
and ra° 'i bad. b° ue fu lfilled  to  the extent of 4500 oases, 

110 question arises in  respect of them, 
th« 01 about the 3rd and 10111 «lavs of Ju ly  1914 
t  8 t-ers deolared to the bnyers 1C 00 and 2000 cases 
ah<f6*. o l lloan °H (which had been shipped on or
j j  .... bhe 11th May 1914 on the steamship Qlenearn, a 
(;j1B Ia“  vessel, fo r Antwerp), in  part further fu lfilm ent of 
nisi , ?onbraci, and also rendered to the buyers pro- 
.a„ „  °  , invoices showing bhe amount due computed in  
accordance w ith  the oontract.
dec! s ° r  al>oub bhe 31st day of Ju ly  1914 the sellers 
b ive l* f  buyers 2000 cases apd 500 cases respec- 
the 1 o il (which had been shipped on or about
Germ ' 10lb  on bhe steamship U rsula Bickmers, a 
said ^  Tessel* 10r Antwerp) in  further fu lfilm ent of the 
*i«io snd also rendered to the buyers pro-
aoeorfl ’nyoloes showing the amount due computed in  
®aid jda?e0 w ith  the said contract. Three copies of the 

eolaration and invoices are" annexed hereto and

can be re ferred to  as p a rt o f th is  aw ard and special 
case.

8 a . On the  31st J u ly  1914 w a r broke ou t between 
B elg ium  and Germany, and on the 4 th  A ug . 1914 
between th is  country  and Germany.

9. On o r about the 5 th  A ug. 1914 the sellers no tified 
the  buyers in  w r it in g  th a t the documents re la tin g  
to  3000 c/s bean o il per Bteamship G lenearn  c /d  
23rd June No. 4532 had a rrived  in  London on the  
27th M ay, and asking fo r  paym ent on the 27 th A ug. 
in  accordance w ith  the  con tract, and on the 18th A ug. 
the  sellers asked the buyers i f  the y  claimed m oratorium , 
in  w h ich  case in te res t w ou ld  be claimed a t 6 per cent, 
per annum, and on o r about the  5 th  A ug. the  sellers 
no tified the buyers in  w r it in g  th a t documents re la tin g  
to  2500 c/s bean o il per steamship U rsula Bickm ers e ld  
23rd June No. 4532 had a rrived  in  London on the 
18th M ay, and asking fo r  paym ent on the 19th A ug., 
in  accordance w ith  the said con tract, and on the  
18th Aug. they asked the  buyers i f  the y  claimed 
m ora to rium , in  w hich ease in te res t w ou ld  be chargod 
a t G per cent, per annum.

10. On the  27 th Aug. the buyers rep lied to  bo th  com
m unications o f the 18 th  “Aug. th a t the y  claimed m ora
to r iu m , and agreed the  ra te  o f in te res t a t 6 per cent, 
per annum. . . .

11. On the 25 th  Aug. the sellers in fo rm ed the  bnyers 
th a t w ith  rospect to the 2500 c/s bean o il per Bteamship 
U rsula  B ickmers, they granted the buyers one m onth ’s 
extension according to  the  m ora to rium  then preva iling , 
and enclosing deb it note fo r  one m onth ’s in te rest.

12. On the  28 th A ng. the  sellers w ro te  the  buyers a 
s im ila r le tte r w ith  respect to  the 3000 c/s bean o il 
per steamslnp Qlenearn, and enclosed deb it note fo r  
in te rest.

13. On the  16th Sept. 1914 the sellers, re fe rr in g  to  
the  shipm ent b y  the steamship Ursula B ickmers, w rote  
to  the buyers Btating th a t as they had heard no th ing  
from  them  the y  presumed they wished to  have the  
m ora to rium  extended fo r another m onth, and inclosed 
deb it note fo r in te res t thereon up to  the  18 th O ct. 
1914, and on the  4 th  N ov. the  sellers w rote  to  the  
buyers inc los ing  fu r th e r deb it nofje fo r  in te res t up to  
th a t date w ith  respect to  the shipm ents bo th  b y  the  
Qlenearn  and the  U rsula  B ickm ers, and ca lling  upon 
them , as the  m ora to rium  expired on th a t date, to  
take np the  documents fo r a ll the  above goods. 
Some fu r th e r correspondence took place between the 
parties, a copy o f w h ich , together w ith  a copy o f 
the le tte rs  he re ina fte r mentioned, is  a ttaohed hereto, 
and can be re ferred to  as p a rt o f th is  award and special 
case.

13a . The Glenearn has since w ar broke ou t been 
seized and taken to  H am burg . The Ursula B ickmers 
was in  H am burg a t the ou tbreak o f war.

14. The buyers did no t take  up the  said documents 
in  accordance w ith  the said le tte r o f the  4 th  N ov . 
1914.

15. A  dispute has arisen between the  sellers and 
the  buyers, the  buyers c la im ing  th a t the  documents 
were no t a good tender, and d id  no t com ply w ith  
the  provis ions o f the oontract th a t in  any event 
th e y  were en titled  to  ava il themselves o f the 
m orato rium  declared in  B elg ium  and to  postpone pay
m ent fo r  the  said bean o il u n t i l  the end o f th a t 
m orato rium , the  sellers on the o the r hand c la im ing  th a t 
the tender was good and th a t paym ent became due on 
the  exp ira tion  o f the B r it is h  m oratorium .

The said dispute was re ferred to  a rb itra t io n  in  
accordance w ith  the term s o f the said con tract, and M r. 
A lexander K n ig h t, o f 4, S t. M a ry  A xe, E .C ., was 
appointed a rb itra to r on behalf of the  buyers, and M r. 
C. K n ig h t, o f Exchange Chambers, St. M a ry  Axe, E .C ., 
was appointed a rb itra to r on behalf o f the sellers, and 
the said a rb itra to rs  having fa iled  to  agree appointed me, 
the  undersigned John W esta ll Pearson, o f 29, G reat 
S t. Helens, in  the C ity  o f London, um pire.
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Subject to  the op in ion o f the cou rt on the case here
in a fte r stated, I  do hereby award and determ ine th a t 
the  tenders made b y  the  sellers were good, and th a t 
the  buyers were on ly  en title d  to  c la im  the benefit o f the 
B r it is h  m ora to rium , and no t the Belgian ; and I  fu r th e r  
aw ard th a t the  buyers do fo r th w ith  take up the said 
documents and pay to  the  sellers the sum o f 23741. 7s. 5d. 
in  respect o f the  bean o il shipped on board th e  steamship 
Qlenearn  w ith  in te res t thereon a t the ra te  o f 61. per 
cent, per annnm from  the  27 th day o f A ugust 1914 to  
the 4 th  day o f Novem ber, and a t the ra te  o f 5 i. per cent, 
per annnm from  th a t day u n t i l  paym ent, and the sum of 
12931. 14s. 6d. in  respect o f the  bean o il shipped on 
board the  steamship U rsula Rickmers, w ith  in te res t 
thereon a t the  ra te  o f 61. per cent, per annum  from  the 
18th day o f Novem ber, and a t the ra te  o f h i. per cent 
per annnm from  th a t date u n t i l  payment.

I  fu r th e r  aw ard and determ ine th a t the costs o f th is  
award, w h ioh  I  hereby assess a t 701., sha ll be borne and 
pa id by  the  buyers, and i f  the  sellers should in  the  f irs t 
instance pay the  same, the  am ount so pa id sha ll be 
fo r th w ith  repaid by  the buyers to  the  sellers.

The parties requested me to  state m y award in  the 
fo rm  o f a special case fo r  the op in ion o f the  cou rt, and 
I  accord ing ly stated the  fo llow in g  case :—

C a s e .

The sellers contended on the  reference :—
(a ) T h a t the  oontraot was an E ng lish  con trac t made 

in  London, and the  parties intended the reby to  subm it 
themselves to  E ng lish  la iv . (6) T h a t by  the  con trac t 
the place a t  w h ich  the shipp ing documents were to  be 
taken np was London, where paym ont was to  be made 
up in  B r it is h  s te rling , (c) T h a t in  the a lte rna tive , by  
the  usage o f the  trade, the  shipp ing documents are 
a lw ays taken np in  London against paym ent in  London 
in  s te rlin g  oash, and are then tra nsm itte d  to  agents in  
A n tw e rp  to  enable the  A n tw e rp  buyer to  ob ta in  de live ry  
of the  goods from  the ship on her a rr iv a l w ith o u t delay.
( d )  T h a t an agreement was entered in to  as appears by  
the  said correspondence th a t the B r it is h  m ora to rium  
was to  be the m ora to rium  to  be applied to  th is  
con tract.

The buyers contended on the reference : (a) T h a t a t 
the  tim e  the  con trac t was entered in to  they oarried 
on business on ly  in  A n tw e rp . (6) T h a t by  the  term s 
o f the  con trac t paym ent was to  be made by cash against 
shipp ing documents, w hich in  every case were tendered in  
A n tw e rp , and paym ent was made, therefore, in  th a t c ity .
(c) T h a t they were en title d  to  c la im  the  benefit o f the 
B elg ian m oratorium , w h ich  wa3 s t i l l  in  force, and th a t 
therefo re the tim e  fo r paym ont had no t arrived.
(d) T h a t, the U rsu la  R ickmers being a German ship, 
the documents tendered were vo id  a t the date o f tender 
b y  reason o f the  w ar. (e) T h a t the  decla ration o f the 
U rsula  R ickmers  was no t made w ith in  fo r ty - tw o  days 
o f the date of the  b i l l  o f lad ing. ( /)  T h a t the  p ro
v is iona l invoice in  the case of the Qlenearn d id  no t 
con ta in  the  date o f the  b i l l  o f lad ing  and was therefore 
defective. (g) T h a t the re  was no evidence to  support 
the alleged usage o f trade, th a t i t  was con tra ry  to  the 
whole course o f dea ling between the  parties, (h) T h a t 
the  sellers’ o laim  fo r  in te res t a fte r the  4 th  N ov. 1914 
was on ly  consistent w ith  the  Belg ian m orato rium  being 
alone applicable, ( i)  T h a t the con trac t was signed by 
the  buyers in  A n tw erp , ( j)  T h a t by  reason o f the 
seizure o f the Qlenearn  by  the  Germans the buyers 
are discharged from  ta k in g  up the  documents, as o ther
wise tra d in g  w ith  the enemy w ou ld  be involved.

I  find  as fa c ts : (a) T h a t the cases o f bean o il were 
d u ly  shipped in  aocordanoe w ith  the  con tract, and were 
a floa t a t the  tim e  the contraot was made. (b) T h a t a ll 
the  pa rticu la rs  o f the  respective shipments required by  
the  con trao t, inc lud ing  the  date o f the  b i l l  o f lad ing  in  
the  oase o f the  Qlenearn  (a lthough the said date was 
no t given in  the  said pa rticu la rs), were given w ith  due 
despatch. T h a t proper insurances were effeoted and

th a t p rov is iona l invoioes were rendered in  accordance 
w ith  the  term s o f the  said con tract. (c) T h a t the 
tender in  the oase o f the Qlenearn  d id  no t oontain the 
date o f the b i l l  o f lad ing . T h a t, the  con trac t being fo r 
the  sale o f goods afloat, the  omission o f the  date o f the 
b i l l  o f lad ing  was a m a tte r o f im portance. T h a t the buyers 
made no ob jection to  the said tender o r to  the omission 
o f the  date o f the b i l l  o f lad ing  u n til M ay 1915. I  find  
th a t the  buyers waived th e ir r ig h t  ( if  any) to  make any 
ob jection to  the  tender on the  ground aforesaid o r a t a ll. 
(d) T h a t according to  the  usages o f the  trade  the 
o rig ina l O rien ta l shippers’ d ra ft  is  attached to  the 
shipp ing documents ; th a t such documents are then 
taken up in  London o r before the a r r iv a l o f the steamer 
a t destination b y  the  English m erchant (who appears on 
the  con trao t as seller) and pa id fo r  b y  h im  in  London 
in  cash, and w h ich  doonments are then tra nsm itte d  by 
h im  th roug h  h is bank to  A n tw erp , when they are 
handed over to  the  A n tw erp  buyer in  exchange fo r  pay
m ent in  equ iva len t B elg ian onrrency. (e) T h a t the 
B r it is h  m oratorium  w h ich  fixed the ra te  o f in te res t a t 
61. per cent, per annum expired on the 4 th  day o f 
Novem ber 1914, and the buyers agreed to  pay in te re s t 
a t the ra te  o f 61. per cent, per annum. ( / )  T h a t the 
B elg ian m orato rium  is  B till in  existence, having been 
established on the second day of A ugust 1914, modified 
on the 6 th  day o f A ugu s t 1914, and renewed the rea fte r 
from  tim e  to  tim e. The ra te  o f in te res t provided by 
the said m oratorium  was fixed a t the legal ra te  iu  
Belg ium , w h ich  is  5-j per cent, in  a ll oommeroial 
m atters, (g) T h a t the  o rig in a l con trac t was signed by 
the sellers in  lo u d  on, and th a t the acknowledgment 
the reo f was signed by the buyers in  A n tw erp . ( h) T h a t 
the U rsula  Rickmers was a German vessel.

The questions o f law  fo r the opinion of the  c o n it on 
the  facts  found by me are : (1) W hether the tender o f 
the  documents in  the case o f the U rsula Rickmers was 
vo id  a t the  date o f the tender by  reason o f the war. 
(2) W he th e r the buyers were discharged from  ta k in g  
up the  documents in  the case of the  Glenearn  by 
reason of her seizure b y  the  Germans. (3) W he the r 
the  buyers were en title d  to  olaim  the  benefit o f the 
B elg ian m oratorium .

I f  the cou rt should answer the  f irs t question in  the 
a ffirm ative , then  m y aw ard so fa r  as i t  relates to  the  
Eaid sum o f 19231. 14s. 6(1. is  to  be set aside, and I  
award in  the event th a t no th ing  is due from  the buyers 
to  the sellers in  respect o f the  shipm ent by  the Ursula  
Rickmers, b u t otherw ise m y award is to  stand. I f  the 
cou rt should answer the second question in  the a ffirm a
tive , then m y aw ard so fa r  as i t  re lates to  the  said 
Bum of 23741. 7e. 5<1. and in te res t thereon is to  be 
set aside, and I  award in  th a t event th a t no th ing  is 
due from  the buyers to  the  s ille rs  in  respect o f the 
shipm ent by the Qlenearn, b u t otherw ise m y said award 
is  to  stand.

I f  the  cou rt should a tsw e r the  f irs t tw o  questions in  
the negative and should answer the th ird  question in  
the a ffirm ative , then any aw ard so fa r  as i t  relates to 
the tim es a t w h ich  the said documents should be taken 
up and paym ent made is  to  be set aside, and in  th a t 
event I  award and determ ine th a t the said buyers do 
take up the said documents and pay the  said sums of 
19231. 14s. 6d. and 23741. 7s. h i .  respective ly on the 
te rm ina tion  o f the said Belg ian m ora to rium  w ith  
in te res t thereon in  the  m eantime a fte r the ra te  o f 61* 
per cent, per annum u n t i l  the 4 th  N ov. 1914, and 
the rea fte r a t the ra te  fixed by the  Belg ian m ora to rium , 
b u t otherw ise m y said award is to  Btand.

M aurice H i l l ,  K.C. and Douglas Hogg for the 
plaintiffs.

Leslie Scott, K.C. and S tua rt Bevan for the 
defendants.

The arguments sufficiently appear in the judg
ment of the court.
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B a il h a c h e , J.—This is an arbitration between 
the buyer and the seller of certain parcels of soya 
bean oil, some barrels of which were shipped on 
board an English ship called the Gleneam  and 
some other barrels of which were shipped on a 
German ship called the Ursula Riclemers. Both 
shipments were made before the declaration of 
war, and they were made pursuant to a contract 
between the parties dated the 23rd June 1914. 
The contract was a c.i.f. contract, and the port of 
delivery was Antwerp. Declarations were made 
jn due course of these barrels of oil, the one on 
board the Qlenearn being made on the 3rd July 
sad the one on board the Ursula Richmers rather 
later, on the 31st July. These declarations were 
accompanied by the provisional invoices. So far 
everything was in order, and everything would 
have been in order but for the outbreak of war on 
the 4th Aug. The result of the outbreak of war 
was that the Ursula Richmers became a ship of an 
alien enemy. The documents, the relative bills of 
lading and policies of insurance, were not 
tendered, perhaps never tendered at all, but the 
date of tender must be taken to be the 18th Aug. 
■1914. I t  seems to be settled law that the question 
° f the validity of the documents tendered depends 
° n their validity at the date of the tender, and not 
uPon the question whether or not they comply 
With the contract and declaration. The result of 
that waB that by the 18th Aug. the documents, bo 
tar as they related to the German Bhip, were docu
ments which it was not permissible to tender, 
the matter is covered by authority (see A rnhold  
Rarberg and, Co. v. Blythe, Green, Jou rda in , and 
S'0- L im ite d , 13 Asp. Mar. Law Gas. 94; 113 
j  - T. Rep. 185; 13 Asp. Mar. Law Gas. 235; 114 
t-1' T. Rep. 162); and, as the cases stand at 
Present, I  am governed by authority. Therefore, 
Without applying my own mind to the matter 

aH> I  hold that, as far as the tender of the 
^?uments relating to the oil on board the German 
hlP i8 concerned, the tender was bad. That 

^Hewers the first question put to me by the 
 ̂rbitrators in the affirmative: “ Whether the 
Rder of the documents in the case of the Ursula 
tehrners was void at the date of the tender by 

Qason of the war.” To that I  say, “ Yes.”
1 he next question they ask relates to the docu- 
« *8  in the case of the Gleneam, the English 

. ®'p seized by the Germans. So far as that vessel 
fo *I?nceriled, the matter stands on a different 
°otmg. The Gleneam was and, of course, after 

tt® wai, continued to be an English shipv 
t ^*ortunately, before the documents were 

“dered, she was seized somewhere on the high 
th8,8 and brought to Hamburg. Therefore at 
b„e *lme the documents were tendered to the 
be^ers contract between buyer and seller had 
s .Come impossible of performance by reason of 
bo T  t^e Qlenearn with the barrels of oil on 
i, ard. The question is as to whether that made 

ler - 
■ tender,

ne question is as to wnetner tnat made 
bad tfen<̂ er ° f  the documents by the Qlenearn a 
Hill ten^er- I t  has been argued by Mr. Maurice 
bad °n k0balf of the buyers that the tender was 

on Ibe ground that it involved a trading with

bar jPm ent from Hamburg to Antwerp of these 
to th 8 ’ but upon the whole I  have come
ment6 conola8i°a  that the tender of these docu- 
tbat tbWaS a 8°°<I tender notwithstanding the fact 
Harwh 8 Qlenearn had been seized and taken to 

mburg. R  js qUite true that at the time of

the tender the contract had become impossible of 
performance by reason cf the seizure of the 
Gleneam, but in considering whether there was 
any illegality in the contract I  have to consider, 
I  think, whether there was any illegality as 
between the two parties thereto. As between 
the buyer and the seller clearly there was no 
illegality in tendering the documents which called 
for delivery at Antwerp. Antwerp at the time 
had not fallen; it  was still in the possession of 
the Belgians. Tnere was no illegality in calling 
upon the shipowner to deliver at Antwerp 
either, because if he could have got his ship 
to Antwerp it would have been a legal 
thing to do. The trouble was that there was 
an impossibility of performance. I  do not think 
the impossibility of performance prevents the 
tender of the documents from being a valid tender. 
The real truth of the matter is that the trouble 
about the tender was that the policy of insurance 
which the sellers had to offer was a policy which 
contained the usual f. c. & s. clause, and of course 
such a policy gave the buyers no opportunity of 
recovering their money from anybody. They 
were not in the least likely to get delivery, and 
they had no policy under which they could 
recover from the underwriters. That is the real 
explanation of the trouble. But when one comes 
to consider the position as regards the policy of 
insurance, it  appears that this is a matter which 
really does not help the buyers in the present 
case. I t  is moBt unfortunate for them; but it 
gives them no right to decline to pay. I t  is quite 
obvious that in the case of a ship sailing before 
the war broke out, as the Gleneam  did, that a 
policy with the f. c. and s. clause was a sufficient 
policy for the sellers to procure. I f  the buyers 
desire to have protection against war risk, they 
might have taken out a war risk policy. Had 
they done so this trou&le would never have arisen. 
1 should long hesitate to say that the buyers 
ought to take such a precaution in a case where 
they are unaware of the ship on which their 
goods are loaded, or unaware of the position of 
that ship. In  this particular case, however, the 
buyers well knew and had notice early in July 
that the particular vessel which was carrying 
their oil was the Gleneam, and they had the 
opportunity to cover themselves against war risk 
had they been so minded. In  my judgment the 
mere fact that the goods had in the meantime 
been seized by the Germans is no answer to the 
liability of the buyers in this case ; it is a liability 
against which they could, if they liked, have pro
vided and protected themselves by insurance. 
So far as tne Gleneam  is concerned, I  think the 
arbitrator’s decision is right, and I  therefore 
answer the question as to the Gleneam  by saying 
that the buyers were not discharged from taking 
up the documents in the case of the Gleneam  by 
reason of her seizure by the Germans.

There is a third question put to me—namely, 
whether the buyers were entitled to claim the 
benefit of the Belgian moratorium. That depends 
upon the construction of two letters—one from 
the sellers to the buyers dated the 18th Aug. 
1914, and the reply from the buyers to the 
sellers dated the 27th Aug. 1914. I  have no 
hesitation in saying that the moratorium of 
which the buyers were desirous of obtaining the 
protection was the British and not the Belgian 
moratorium. I  therefore answer the question by
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saying that the buyers were not entitled to claim 
the benefit of the Belgian moratorium. I  do 
not mean to say that they would not, under any 
circumstances, have been entitled to claim it, 
but here they did not claim it  in fact, and they 
agreed with the sellers that the moratorium of 
whioh they did claim the benefit should be the 
British one. Mr. Leslie Scott asked me to Bay 
that these two letters constituted a contract 
between the buyer and the seller by which the 
buyer undertook to take the documents both in 
the case of the German ship and in the case of 
the Glenearn, and to pay what was due upon 
those documents at the expiration of the mora
torium. I t  is quite possible, of course, that such 
a contract might be made, and it is quite 
possible that such a contract might be made by 
both parties in ignorance of the law as to the 
German ship: but I  should myself require very 
plain words in letters passing between buyer and 
seller to induce me to hold that such a contract 
was in fact made. When those letters were 
written neither party had his mind directed the 
least bit in the world to the validity of the docu
ment ; and the whole point that they had in view 
when they wrote these letters was the question 
of the delay in payment on the assumption that 
the documents were valid documents when 
tendered. I  am quite clear that the buyers did 
not by those letters enter into a contract to 
render themselves liable to pay in respect of the 
documents relating to the oil on board the 
German ship. The result is that the sellers lose 
so far as the German ship is concerned, and the 
buyers lose so far as the Bnglish ship is 
concerned. „ , ,. ,

Order accordingly.
Solicitors for the plaintiffs, Waltons.
Solicitors for the defendants, Arm itage, Chappie, 

and Macnaghien.

Dec. 14,15, and  20,1915.
(Before B a il h a c h e , J.)

A d m ir a l  Sh ip p in g  Co m pany  L im it e d  v .
W e id n iJr , H o p k in s , a n d  C o . (a)

Charter-party— Time charter— R estra in t o f princes 
— Whether charterers relieved fro m  h ire—  
Whether commercial object o f  voyage frus tra ted .

The commercial fru s tra tio n  o f an adventure by 
delay means the happening o f some unforeseen 
delay w ithou t the fa u lt  o f either p a rty  to a 
contract o f such a character as tha t by the 
fu lf ilm e n t o f the contract in  the only way in  
which fu lf ilm e n t is contemplated and p ractic 
able. is  so ino rd ina te ly  postponed as tha t its  

fu lf ilm e n t when the delay is  over w i l l  not 
accomplish the only object or objects which  
both parties to the contract m ust have known 
tha t each o f them had in  view a t the tim e when 
they made the contract, and fo r  the accomplish
ment o f which object or objects the contract was 
made.

I n  June  1914 a ship was chartered fo r  two B a ltic  
rounds. H av ing  le ft H u ll,  laden w ith  coal, she 
was sub-chartered fo r  a voyage fro m  F in la n d  to 
B ly th , Northum berland. The h ire  o f the steam
ship was p a id  by the charterers to the owners in  
advance up to the 14th Aug. On the 2nd Aug.

(a) Reported by W . Y . Ba l l , Eeq., Barrister-at-Law~

the vessel was detained by the Russian Govern
ment, w ar having broken out on the let Aug. 
between Russia and Germany. On the 14th A u g  
the owners directed the captain to rem ain in  p o rt 
at Kotka, and on the 28th Aug. the B r it is h  
Consul a t the same place was directed to 
repatria te  the crew, which was done. The 
charte r-party  contained a clause p ro v id ing  in  
w hat events paym ent o f h ire  was to cease, but 
d id  not include restra in t o f princes, rulers, and 
people, although that was in  the general excep
tions clause. The h ire  was pa id  up to but not 
since the 14th Aug. 1914.

Disputes having been referred, a rb itra tors, by a 
f ir s t  award, fou nd  tha t in  the circumstances no 
tim e h ire  was due, but subject to the op in ion o f 
the court as to the meaning o f the words 
“  res tra in t o f princes," &c., in  the cha rte r-pa rty . 
B y  a second award the a rb itra to rs  fou nd  tha t at 
no tim e between the 14th Aug. and the 20th Oct. 
1914 was there any reasonable p ro b a b ility  o f the 
vessel proceeding on her chartered voyage, and  
tha t no voyage could have been undertaken 
between those dates which would not have 
involved risk  o f capture, and that the commercial 
adventure had been frus tra ted .

Held, tha t the charterers were liable fo r h ire ; 
tha t the telegram o f the owners d irecting repa
tr ia t io n  o f the crew d id  not amount to a w ith 
d raw a l o f the ship ; that even i f  the vessel was 
detained by “ res tra in t ”  tha t d id  not excuse 
payment o f h ire ; an d  tha t in  f in d in g  “ fru s tra 
tion  ” as a fa c t the arb itra tors had misdirected 
themselves, inasmuch as delay due to a cause 
contemplated and provided fo r  by the charter- 
party , even though the delay its e lf  is  protracted  
beyond w hat m ight have been expected, does not 
amount to fru s tra tio n  c f  the adventure.

A w ar d  stated in  the form  of a special case
1. D ifferences having  arisen between the  A d m ira l 

Shipp ing Company L im ite d  (here inafter oalled “ the 
owners ” ) and W eidner, H opk ins , and Company o f N ew 
castle-upon-Tyne (here ina fte r ca lled “  the  charterers ” ) 
under a con trac t o f a ffre igh tm en t dated the 2nd June 
1914, fo r  the  h ire  o f the  steamship A u ld m u ir ,  as to  
w hether any tim e  h ire  is  due by the  charterers to  the 
owners d u ring  the  tim e  the  said vessel has been and is 
stopped a t the  p o rt o f K o tk a  in  the  G u lf o f F in la nd , 
such differences and any o ther m a tte rs inc ide n ta l 
the reto  were by  agreement dated the  25 th Sept. 1914, 
and made between the  owners o f the one p a rt and the 
charterers o f the o ther pa rt, re ferred to  the a rb itram en t, 
&c., of Thomas W a lte r Purchas and George M o rre l 
Stamp, and an um pire, i f  necessary, appointed b y  the 
said a rb itra to rs , whose decision, o r the  deoision o f any 
tw o  o f them , should be fina l and b ind ing  upon a ll 
parties.

2. [R e c itin g  disagreement o f a rb itra to rs  and appo in t
m ent o f um pire .]

3. A nd  whereas Thomas W a lte r Purohas, George 
M o rre l Stamp, and W illia m  Robertson H eatley, having 
on the  21st Oct. 1914 heard and considered the  evidence 
and argum ents o f bo th  parties, find  th a t the  fo llow in g  
facts  were proved or adm itted  : (o) B y  the  said charter- 
p a r ty  dated the  22nd June 1914 the  owners agree to  le t 
and the  charterers to  h ire  the  said steamship A u ld m u ir  
fo r  tw o  B a lt ic  rounds, commencing as the re in  men
tioned. The said cha rte r-pa rty  and the  copy b il ls  of 
lad ing  w h ich  were p u t in  evidence a t the  said hearing 
are fastened together and appended hereto and are to  be 
deemed p a rt o f th is  oase. (6) The said steamship was

'  de livered to  the  charterers on the  29 th June 1914. She
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le f t  H u ll on the  4 th  J u ly  fo r C ronstadt w ith  a cargo o f 
coals, (c) B y  a cha rte r-pa rty  dated the  9 th  J u ly  1914, 
and made between the  charterers as tim e-charte red  
owners o f the said steamship and P ym an, B e ll, and Co. 
as charterers, the said steamship was chartered fo r a 
7°yage from  Sorfs, in  F in la nd , to , am ongst other plaoes, 
f i 'y th ,  in  N orthum berland. (d) On the  17 th  J u ly , 
hawing discharged her cargo of coals a t C ronstadt, the  
said steamship le f t  fo r V ib o rg  and K o tk a  to  load a 
oargo o f wood goods fo r  B ly th . (e) The Said steamship 
a rrived  a t V ib o rg  on the  IS th  J u ly  and there loaded 
p a rt o f her oargo. She le f t  Y ib o rg  on the  25 th J u ly  and 
a rrived  a t K o tk a  on the  26 th J u ly  fo r  the  purpose of 
receiv ing the  balance o f her oargo. ( / )  On the  
do th J u ly  1914 the agents o f the  owners, b y  telegram  
addressed to  the  said steamship a t K o tk a , ins truc ted  the 
°ap ta in  o f the  said steamship to  h u rry  departure from  
K o tka . (g) On the  1st A ug. the  load ing o f the  said 
steamship was completed a t K o tk a , and b ills  o f lad ing  
*n respect o f thé  cargo were d u ly  signed, and the said 
steamship was oh th a t day ready to  sa il fo r  B ly th . 
W) On the  1st Aug. the  customs au tho ritie s  a t K o tk a  
refused to  a llow  the  said steamship to  be cleared o r to  
authorise her to  leave K o tka . On the  same day a state 
G f w a r came in to  existence between Russia and 
Germany, ( i)  N o tw iths tand in g  the  said re fusa l o f the 
*a id customs au tho rities , the  cap ta in  o f the  said steam
ship sailed w ith  the  said steamship fro m  K o tk a  on the  
re t  A ug. ( j )  W hen the  said steamship a rrived  in  the 
neighbourhood o f R evel (in  the  G u lf o f F in la nd ) she was 
stopped b y  the  Russian nava l au tho ritie s  and ordered 
hack to  K o tk a , where she re tu rned on o r about the  
“ind  A ug. (fc) The h ire  fo r the said steamship had been 
Paid by the  charterers to  the  owners in  advance up to  and 
“ »eluding the 14 th Â ùg. 1914, and no h ire  has since been 
Paid, ( l)  On the  14th Aug. the  agents o f the  owners, by  
telegram addressed to  the  said steamship a t K o tka , 
instructed  the  cap ta in  o f the  said steamship to  rem ain 
*n p o rt and a w a it fu r th e r orders, and on tbe  19th A ug. the 
said agents telegraphed to  the  B r it is h  Consul a t K o tk a  
nat the said steamship m ust rem ain in  p o rt. (m ) On 

; 9 25 th  A ug. the  Baid agents o f the  owners by  te legram  
'ns truc tèd  the  B r it is h  Consul a t K o tk a  to  re pa tr ia te  the

° f  the  said steamship (o ther than  the  cap ta in  and 
Gnief engineer), (n) The said steamship has been 

Gtained a t K o tk a  b y  o r in  consequence o f the  Russian 
aval au tho ritie s  aB aforesaid, and a t the  date o f the 

A arin g  o f the  evidence herein— namely, the  20 th  Oot.—  
e said steamship was s t i l l  so detained.
4. A  copy o f the  correspondence p u t in  evidence is 

Ppendad hereto fo r the  purpose o f reference in  the 
ent o f the  p o in t o f law  being argued before the 

to r  the  purpose o f id e n tifica tion  is  m arked 
Re t f D<* 'n ‘ t ia lle d  by  the  undersigned W illia m  Robertson

Oo beha lf o f the owners i t  was contended th a t the 
ords » res tra in ts  o f princes, ru le rs , and peop le ”  con- 

ttn il *be ob arte r-pa rty  o f the 22nd June d id  no t 
oh i  oireomstanoes above mentioned re lieve the  
co af. r0rs fro m  the  ob liga tion  to  pay h ire , and th a t they 
w;Y 'lnuad liab le  fo r  the  h ire  o f the  said steamship no t- 

/^standing the  detention o f the  said steamship a t 
Go a? " ^b e y  fu r th e r contended th a t the  ch a rte r-p a rty  
h ir  ta ine^  a Glause p ro v id in g  in  w h a t events paym ent o f 
and Waa g case, and, “  re s tra in ts  o f princes, o f ru lers,
tion  ”  no t being one o f such events, the  excep-
ta in  a ■" reB^ra*nf a o f princes, ru le rs , and people ”  con- 
Kard n -U the general exceptions clause m ust J>e diBre- 
a i8 e< connection w ith  the  cessation o f h ire . They 

" “ fended th a t as the  said steamship was burdened 
Be obigations to  th ird  parties by  reason o f the pre- 
P a rf6 cars °  on board shipped under the charte r- 
lad i ̂  ¡1th J  u ly , and in  respect o f w h ich  b il ls  o f
the aaC* been B'gned, the  charterers were liab le  fo r 
tend a 8 tbe  8a'^  steamship. I t  was fu r th e r con- 
0o bn behalf o f the  owners th a t the  owners by 

•“ nn ioa ting  w ith  the  cap ta in  o f the  said steamship

d id  no t com m it a breach o f the ch a rte r-p a rty , b u t th a t 
they were ju s tifie d  in  so com m unica tifig , hav ing  regard 
to  the circumstances, and th a t thodgh the  crew, w ith  
the  exception o f the cap ta in  and ch ie f engineer; had 
been re patria ted , the  said steamship was s t i l l  effic ient 
and e ffic ien tly  manned fo r the  purpose required o f her—  
v iz ., ly in g  a t K o tk a . F u rth e r, th a t re pa tr ia tion  o f thO 
crew  as aforesaid took place a fte r the  in i t ia l  breaoh of 
the  cha rte r-pa rty  b y  the  charterers in  fa ilin g  to  pay the 
h ire  due on the 14 th A ug. 1914.

6. On behalf o f the  charterers i t  was contended th a t 
the  meaning and in te n tion  o f the  pa rties to  the  charter- 
p a rty  o f the  22nd June 1914 m ust be ascertained a t the  
tim e  the  cha rte r-pa rty  was entered in to . T h a t bo th  
parties a t the  t im e  m eant and intended b y  the  expression 
“  res tra in ts  o f princes, ru le rs, and people . . . a lw ays 
m u tu a lly  excepted ”  th a t th is  had re la tion  to  the  use and 
h ire  of the  said steamship, and th a t in  the  event o f the  
use o f the  said steamship being restra ined b y  princes, 
ru le rs , 6 r people, no h ire  was due fro m  the  charterers 
du ring  such re s tra in t. They fu r th e r contended th a t the 
owners had com m itted breaches o f the  Said charter- 
p a rty  o f the  22nd June : (o) B y  in s tru c tin g  the  capta in 
b y  the  te legram  o f the  13th J u ly  to  h u rry  h is  departure 
fro m  K o tka . (!>) In  ordering  by  the  te legram  o f the 
14th Aug. the  cap ta in  to  rem ain in  po rt. (c) B y  
rem oving the  crew from  the  said steamship, and th a t 
under no circum stances cou ld  h ire  be due on and a fte r 
the  14 th A ug.

7. N ow  we, the  Undersigned a rb itra to rs  and um pire, 
find  and aw ard (subject to  the op in ion o f the cou rt i f  
e ith e r o f the  pa rties should decide to  take  i t  Upon the  
question o f law  he re ina fte r mentioned) th a t no tim e  
h ire  is  due by the  charterers to  the owners du ring  tha 
tim e  the  said vessel has been a t the said p o rt o f K o tk a  
under the  circum stances aforesaid-

8. (P rov is ion  as to  costs.)
9. I f  e ith e r o f the  pa rties  should decide to  take  the 

op in ion o f the  oourfc then the  question fo r  the  cou rt is 
w hether upon, the  fao ts herein stated and the  tru e  
construction  Of the  ch a rte r-p a rty  o f the  22nd June, we 
are r ig h t in  find in g  an aw ard or w hether the  charterers 
are lia b le  to  pay any h ire  to  the  owners d o tin g  the  
tim e  the  said vessel has been and is  stopped a t the  said 
p o rt o f K o tk a  under the  circum stances aforesaid.

10. I f  the  co u rt should ho ld  th a t the  Charterers are 
liab le  to  pay h ire  to  the  owners du ring  the  tim e  the 
said vessel has been stopped a t the  said p o rt o f K o tk a  
under the  oircumstances aforesaid then  we find  the 
am ount hereof to  be the  sum o f 18971. 8s. 4 d. up to  and 
inc lud ing  the  20 th O ct. 1914 (being the date o f the 
hearing o f the  said a rb itra tio n ), and we aw ard th a t the 
charterers do pay th a t sum to  the  owners w ith  in te res t 
a t 51. per cent, per annum fro m  the date o f th is  
aw ard u n t i l  paym ent.

11. I f  the  co u rt should ho ld  th a t the charterers are 
lia b le  to  pay h ire  to  the  owners d u rin g  the  tim e  the  said 
vessel has been and is  stopped a t the  said p o rt o f K o tk a  
under the circum stances aforesaid then  we aw ard and 
d ire c t th a t the  owners and the  charterers sha ll bear and 
pay th e ir  ow fi costs and expenses o f and inc ide n ta l to  
the  reference, and th a t the  charterers do pay the  costs, 
am ounting to  741., re la tin g  to  th is  aw ard, inc lud ing  our 
fees as a rb itra to rs  and um pire  respective ly .

12. In  any event we leave to  the cou rt the  costs o f 
a ll proceedings subsequent to  th is  award.

By a supplementary award dated the 21st Sept. 
1915 the arbitrators fo u n d -

fa) T h a t a t no tim e  between the  14 th  A ug. and the 
20 th  O ct. was the re  any reasonable p ro b a b ility  o f the 
steamship A u ld m u ir  proceeding w ith  the  chartered 
voyage in  such a tim e  as th a t the  com m ercia l adventure 
w ou ld  no t have been fru s tra te d  ; (b) th a t no voyage 
could have been taken fro m  K o tk a  between the 14 th  
Aug. and the  20 th  Oot. 1914 w h ich  w ou ld  no t have 
invo lved  r is k  o f seizure o r oapture b y  a fo re ign  r u le r ;
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(c) th a t ne ither the  charterers nor th e ir  agents had 
been given any in fo rm a tio n  as to  or were aware o f the 
fac ts  contained in  the  te legram  o f the 30 th J n ly  1914 
(re ferred to  in  clause 3 ( / )  o f the  special case), in  the  
telegram s o f the  14th and 19th A ug . 1914 (re ferred to  
in  clause 3 ( i)  o f the  special ease), and in  th a t o f 
the  28 th  A ug. 1914 (re ferred to  in  clause 3 (m) o f the 
special oase) before the  19th Oot., the day previous to  
the  day on w h ich  the  m a tte r f irs t  came before the  
a rb itra to rs .

Leek, K.C. (B a e lu rn  with him) for the owners 
Under a time charter such as this, the charterers 
are entitled to the vessel for the time. Here 
they have sub-charterered, and while they or their 
sub-contractors continue to use the ship the 
adventure is not frustrated. The ship is merely 
detained. [B a il h a c h e , J.—Delay may cause 
very effective frustration.] The case of Hadley  v. 
C lark  (8.T. R . 259) is in point. There there was 
a delay of two years. The delay was caused 
by an embargo which, it was held, did not 
dissolve but only suspended the contract. 
[B a il h a c h e , J.—Why is not “ restraint of 
princes ” an answer to your claim ? Such a 
restraint may excuse payment of hire if  the 
adventure is frustrated.] They referred to :

B row n  v . Turner, B re itm an , and Co., 12 'A sp. M a r.
La w  Cas. 79 ; 105 L . T . Eep. 562 ; (1912) A . C. 12 ;

Bough  v . Head, 5 Asp. M ar. L a w  Cas. 447, 505 ;
53 L . T . Eep. 809 ;

Aktieselskahet L o r ia  v. T u rn h il l  and Co., 1907,
Sess. Cas. 50 7 ;

The Santora, 152 Fed. Eep. 517.

Mackinnon, K.O. (22. A. W rig h t with him) 
for the charterers.— Jackson v. Union M arine  
(2 Asp. Mar. Law Cas. 435; 31 L. T. Rep. 789) 
must be overruled if the charterers are wrong. 
This is really a voyage charter-party, inasmuch 
as it was for two Baltic rounds. The freight is 
paid according to a computation of the time. 
[B a il h a c h e , J. — Such charters are usually 
described as time charters.] In  Brow n  v. Turner, 
Breitm an, and Co. (sup.) the charterers might 
have selected the voyage. Hera the adventure is 
described as a voyage out and home. Under a 
time charter the charterers may lay the ship up. 
I t  is doubtful whether they could do so under this 
charter-party, because the owners might have an 
interest in getting the adventure over as soon as 
possible. In  Em biricos v. Sydney B e id  and Co. 
(12 Asp. Mar. Law Cas. 513 ; 19 Com. Cas. 263) it 
was contended that the doctrine of “ frustra
tion ” by unreasonable delay laid down iD Jackson 
v. Union M a rin e  Company (sup.) did not apply 
if the shipowner had cargo on board, so that the 
contract was part executed. Scrutton, J. points 
out (at p. 270 of 19 Com. Cas) that this argument 
[was untenable, having regard to Bensaude v. 
Thames and Mersey M arine  Insurance Company 
(8 Asp. Mar. Law Cas. 179, 204, 315; 77 L. T. R9p. 
282), where the vessel had a cargo on board, and yet 
the charter was held by the House of Lords to be 
avoided and the freight lost by such delay as 
frustrated the adventure. [B a il h a c h e , J.—I f  
it was “ restraint of princes ” which kept you at 
Scandinavia you are wroDg. A l i t t r  if it  was 
frustration of the commercial adventure.] I t  
was a set of circumstances which involves delay. 
In  Brown  v. Turner, B re itm an (sup.) there was no 
question raised as to commercial frustration, 
because it was decided that delay was due to the 
act, although not the default, of the charterers.

I t  is also suggested that the charterers were 
keeping the cargo on board. One talks of the 
re-delivery of the ship, but that in point of fact 
never happened. The charterers were in ignor
ance of what was going on in the Baltic, and the 
owners were keeping them in the dark. Had the 
charterers been told that the voyage had been 
temporarily suspended, they might have insisted 
upon the sub-charterers unloading and taking 
delivery. Moreover, the owners treated the 
charter-party as at an end. Without any.’com
munication to the charterers they have sent out 
and brought home the whole crew, and that step, 
having regard to the terms of the charter-party, 
can only have been taken on the basis that the 
charter-party was at an end. Hadley v. C lark  
(sup.) is overruled. In  Jackson v. Union M arine  
(sup.) there was a dissenting judgment based 
upon H adley  v. C lark (sup.), but that was dis
tinguished by the other judges who pointed out 
that there was there no finding that the objects 
of the parties were frustrated. The difficulty of 
deciding between “ restraint of princes ”» and 
“ frustration of the commercial object” of the 
voyage is got over by this, that there was an 
exception clause in Jackson’s case. [B a il h a c h e ,
J.—As between the charterers and the sub
charterers there is no doubt there was frustra
tion.] The point is found as a fact in my 
favour.

B ath  urn  in reply.—The essential difference 
between a time and a voyage charter is payment 
of hire. The “ adventure” was the payment of 
1700Z. a month. There was no adventure there 
in the contemplation of both parties which was 
frustrated. He referred to

Braem ount Steamship Company  v . Andrew  W e ir , 
1910, 11 Asp. M ar. La w  Cas. 345.

As to the return of the sailors the vessel has only 
to be efficient for the purposes for which she is 
required. The sailors were not wanted when the 
vessel was lying up in Scandinavia. Moreover 
the crew was withdrawn after the charterers had 
intimated that the hire was suspended. There 
cannot be frustration of an adventure which is 
mapped out by a time charter. [B a il h a c h e , J. 
— It  is difficult to see how the owners could more 
effectually terminate the hire than by taking away 
the crew.] Hadley v. C lark  (sup.) is bad law. 
In  the days of Hadley v. C lark  wages depended
0nfreight Cur. adv. vu lt.

B a il h a c h e , J.—This case comes before me on 
an award of lay arbitrators stated in the form of 
a special case. The dispute arises under a time 
charter-party, and is whether the charterers are 
or are not liable to pay for the charter-party 
hire.

The facts and the contentions of both sides 
before the arbitrators are set out in the case, and 
I  cannot detail them better than by reading the 
cass. The case, after certain preliminary recitals, 
says : [His Lordship read the first case as above 
set out, and continued:]

Then the arbitrators find, subject to the opinion 
of the court: “ That no time hire is due by the 
charterers to the owners during the time the said 
vessel has been and is stopped at the said port of 
Kotka under the circumstances aforesaid,” and 
the question for me to determine is whether that 
finding is right or wrong.”
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The matter, in this form, came before Scrutton, 
J-, who remitted the award to the arbitrators to 
find whether under the circumstances there had 
been a commercial frustration of the adventure, 
and by a second award they so found. I t  does 
not appear from the first award why the arbitrators 
decided in favour of the charterers, nor did the 
learned judge express any opinion on that award, 
or as to what his judgment would be if commercial 
frustration were found. I  have therefore to give 
my judgment as best I  can, both on the case as 
presented in the original award and upon the 
subsequent finding of commercial frustration.

In  order to do this, it  is necessary to examine 
with some minuteness the provisions of the 
charter-party under which the dispute arises.

I t  is upon a time charter-party form, and 
although it is expressed to be for two Baltic rounds 
it is in fact a time charter-party, the period not 
being measured by months but by the indefinite 
standard of two Baltic rounds. Under the 
charter-party the charterers could if they pleased 

the A u ld m u ir  up or never send her to the 
Baltic at all, but employ her in trading between 
safe ports in the United Kingdom and the 
Continent of Europe, with certain exceptions as 
appears from lines 13 to 16 of the charter-party, 
■the hire was payable half-monthly in advance 
and was to continue payable until the steamship 
was re-delivered to her owners (unless lost) at a 
coal port in the United Kingdom.

The charter-party provided for cessation of 
“lie in the event of loss of time from deficiency 
bt men or stores, breakdown of machinery, or 
carnage preventing the working of the vessel for 
more than twenty-four running hours (lines 49 to 
/"l- There was a mutual exception clause (lines 58 
*° ”4), the only exception material to the case being 
®8*raints of princes. The carriage of contraband 
na the undertaking of any voyage involving risk 

ch 8,6*zure or capture were forbidden, and the 
arJerers had the option of cancellation in the 
ent of Great Britain or other European Powers 

involved in war affecting the working of 
steamship at the commencement or during 

.6 currency of the charter-party, excluding civil 
with Ireland (lines 71 to 75). 

th' *PPears t°  me that under a charter-party in 
ori • ° rm and upon the facts as found in the 
ijii ^iaal award the charterers are liable for hire. 
cap6 i legIamB ° t  the owners referred to in the 

pc did not amount to a withdrawal of the steam-
t j P ’ bor did the repatriation of the crew other 
timn tee captain and the chief engineer cause any 
a .jto b e  lost through deficiency of men. The 
Wanf ^as ^een detained at Kotka, not for 
pri °* a crew> tu t because either of restraint of 
vov*068’ or t>ecause she cannot undertake the 
1'*sk^f ôr which she is sub-chartered without 
as th° r aP.t\lre> or tor both reasons, and, inasmuch 
tv,„ “e “ ability for hire is the same whichever is 
becRCaUSe detention at Kotka, it  is not
veni8Sary distinguish, and for brevity and con- 
to ro^°e-  ̂ treat her detention there as due 

^estraint of princes, or, shortly, restraint.Now restraint is not one of the enumeratedP Q o j j  — u u v  u u o  h j .  u u o  D u u m D i a w u

i “essation of hire, and I  take it to be 
a0 ., ..taw that in the absence of conduct 
her ^bting to withdrawal of the steamship or of 
°°mm • *°88’ and apart from any question of
BPecifi lustration, where a charter-party 

nes the causes which are to excuse payment 
T o *- X I I I . ,  N . S.

of hire, no other cause can be relied upon by the 
charterers. (See Hough v. Head, 5 Asp. Mar. Law 
Cas. 447; 52 L. T. Rep. 861; 5 Asp. Mar. Law 
Cas. 505 ; 53 L. T. Rep. 809; Braemount Steam
ship Company v. W eir, s u p .; and Brow n  v. 
Turner, Breitm an, and Co., sup.).

I t  remains to consider the effect of the second 
award, that the detention of the A u ld m u ir  at 
Kotka has frustrated the commercial object of 
the venture, and that therefore no hire is payable.

Frustration is doubtless a question of fact, and 
the finding of the arbitrators is p rim d fac ie  bind
ing upon me. I  fear, however, that I  cannot shift 
the responsibility of considering the point quite 
so easily. I t  may be that the arbitrators have 
misdirected themselves either from a misunder
standing of what frustration means, or from a 
misconception of the applicability of the doctrine 
to the contract in this case. In  order to see 
whether this is so, it  is desirable to state what 
the doctrine of frustration is.

The commercial frustration of an adventure by 
delay means, as I  understand it, the happening 
of some unforeseen delay without the fault of 
either party to a contract of such a character as 
that by it the fulfilment of the oontract in the 
only way in which fulfilment is contemplated and 
practicable is so inordinately postponed as that 
its fulfilment when the delay is over will not 
accomplish the only object or objects which both 
parties to the contract must have known that 
each of them had in view at the time they made 
the contract, and for the accomplishment of 
which object or objects the contract was made. 
Now if this definition is at all accurate, as I  
trust it is, I  doubt whether delay due to a cause 
contemplated and provided for by the charter- 
party, even though the delay itself is protracted 
beyond what might have been expected, ever 
amounts to frustration of the adventure. I f  it 
were so one would have to hold in this case that 
restraint of princes does or does not absolve the 
charterer from payment of hire according to its 
duration, and this would be to make a new 
contract for the parties, which the court must 
not do, and would be contrary, I  think, to 
the reasoning of the House of Lords in 
Brown  v. Turner, B re itm an, and Co. (sup.). 
Again, delay to amount to frustration, must 
prevent the fulfilment of the only objects for 
which both parties must have known that each 
of them entered into the contract. I t  is easy to 
see how this applies in a voyage charter-party for 
the carriage of goods by a named ship from one 
place to another. The charterer’s only object 
must be to have his goods carried within a 
reasonable time, and the owner’s only object is 
to earn his freight by this carriage in the like 
time. Undue delay defeats the charterer’s only 
object and the owner’s contract, and the owner’s 
offer to carry the goods at some undefined and 
distant date is in effect an offer to perform a 
different contract, and the charterer may refuse 
it. The extent of the delay which so changes 
the character of the contract will naturally 
depend upon the circumstances of each particular 
case. In  a time charter-party the position is quite 
different. In  this case, for example, the char
terers might if  they pleased have laid up the 
A u ldm u ir, and if it is said that that is unlikely, 
they might have sent her to continental ports, in 
neither of which circumstances would any diffi-

2 K
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culty have arisen. There was in fact no object 
in common contemplation between the parties 
except that the charterers should have the ser
vices of the steamship for some legitimate pur
pose within the terms of the charter-party. 
Those services they have; if  in a restricted and 
unremunerative way, the reason is that unfortu
nately they sent her to the Baltic instead of to 
the Mediterranean, as they might have done. 
The owners are in truth giving the charterers all 
that they contracted to give—namely, such ser
vices of the A u ld m u ir  as she was capable of ren
dering, subject to the excepted peril of restraint 
of princes. I t  seems to me impossible to apply 
the doctrine of frustration to a case where one 
of the parties to the contract is fulfilling his 
part of the contract according to its terms.

Once more in this case the charter-pasty makes 
provision for war affecting the working of the 
steamer at the commencement or during the 
currency of the charter-party. This is precisely 
what has happened in this case, and where the 
contract makes provision for a given contingency, 
it  is not for the court to import into the contract 
some other and different provision for the same 
contingency called by a different name. The 
provision in this charter-party is an option to the 
charterers to cancel, and this must remain their 
only remedy. I f  this option is not open to them 
it  is because the A u ld m u ir  is lying at Kotka under 
sub-charter from the charterers with a cargo on 
board. I  express no opinion as to whether these 
facts prevent the exercise of the charterers 
option to cancel, but if  they do the fact that the 
charterers have put it  out of their power to 
exercise the option does not entitle them to claim 
some other remedy which the contract does not 
give them, and it certainly makes it difficult for 
the charterers to say that they are not in fact 
receiving the services of the steamship.

I  observe with some interest that the arbitrator 
whose award came before Bray, J. in Braemount 
Steamship Company v. W eir (sup.) was of opinion 
that the doctrine of frustration could have no 
application in a time charter-party. I  think he 
was probably right, and is supported by the 
House of Lords i decision in Brow n  v. Turner, 
B re itm an {sup.), but it  is sufficient for me to 
say that it  cannot be successfully invoked under 
the circumstances of this case and under this 
charter-party.

I  think the arbitrators have misapprehended 
or misapplied the legal doctrine of frustration by 
delay, and that I  ought to disregard their finding 
in their second award, and I  hold that the 
charterers are liable for the hire.

Before I  part with this case and to prevent 
any misconception in the unlikely event of this 
judgment being referred to on any subsequent 
occasion, I  desire to point out that nothing I  
have said has any application to or bearing upon 
a case in which the chartered vessel is either lost 
actually or taken out of the possession and 
control of the owners by one of the excepted 
perils so that the owners are unable to give the 
charterers the use of their vessel for any purpose 
whatever.

The result is that the award will be set aside.
Judgment fo r  the owners.

Solicitors: Bottere ll and Roche; Thos. Cooper 
and Sons.

gouge of ILoriig«

Dec. 6, 7, 1915, and Jan. 21, 1916.
(Before Earl L o reburn , Lords A tk in so n , 

Sh a w , P armoor , and W r e n b u r y .)
H orlock v . B e a l , (a)

ON A P P E A L  P R O M  T H E  C O U R T OP A P P E A L  IN  
E N G L A N D .

Seaman— W ar— Detention in  enemy p o rt—“ Loss ”  
o f ship— C la im  fo r  wages—In te rnm ent o f crew 
— Hague Conventions 1907, No. V I.— M erchant 
Shipp ing Act 1894 (57 & 58 Viet. c. 60), es. 143, 
158.

A  B r it is h  ship, owned by the appellant, d u rin g  a 
voyage, fo r  which the respondent’s husband, who 
was a B r it is h  seaman, had signed articles, was 
in  a German p o rt when war was declared 
between the United K ingdom  and the German 
E m pire  and was detained by the German 
authorities, but no proceedings fo r  her confisca
tion  were known to have been institu ted. Her 
officers and crew were at f irs t kept prisoners on 
board, and subsequently, on the 2nd Nov. 1914, 
were taken ashore as prisoners, and la ter, fro m  
the 8th Nov. 1914, were interned at Ruhleben.

The ship and crew were s t i l l  detained and 
im prisoned when the respondent brought her 
action c la im ing an allotm ent o f wages made 
her by her husband.

Held  (L o rd  Parm oor dissenting), tha t the sh ip
owner was not liable to pay wages to the crew 
afte r the 2nd Nov. 1914, as fro m  tha t date i t  
was impossible fo r  them to render any services 
contemplated by the contract o f service.

Decision o f the Court o f Appeal.reversed.
A pp e a l  by the shipowner from a decision of the 
Court of Appeal (Swinfen Eady and Bankes, 
L.JJ., Phillimore, L.J. dissenting) which affirmed 
a judgment of Rowlatt, J.

The action was brought by the wife of an 
interned seaman upon an allotment note.

The material facts appear from the judgments. 
Neilson for the plaintiff.
Raeburn for the defendant.
June  4, 1915. — R o w latt , J. delivered the 

following considered judgment:—This was an 
action by the wife of a seaman, second mate of a 
British ship, who was the holder of an allotment 
note properly issued in every way entitling her 
during the period of his service to be paid a 
certain sum, the amount of which is immaterial 
for the purpose, out of his wages. By sect. 143 of 
the Merchant Shipping Act it  is provided that 
“ the person in whose favour an allotment note 
under this Act is made may, unless the seaman is 
shown, in a manner in this Act specified, to have 
forfeited or ceased to be entitled to the wages out 
of which the allotment is to be paid, recover the 
sums allotted, when, and as, the same are made 
payable, with costs from the owner,” and so on, 
with other provisions that are not necessary to 
read.

The plaintiff was paid under her allotment note 
up till the 14th Aug., and has not been paid since.

(a) Reported in  the K ing ’s Bench D iviBion by L . 0 . T hoKAS, 
Esq., in  the Court of Appeal by Edw ard  J. M. Ch aplin , Esq-« 
and in  the House of Lords by W . E , Re id , Esq., Barristers'®1' 
Law.
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The ship on which her husband was serving, on, 
1 .'•“ iik, the 2nd Aug., or some such date, had the 
misfortune to put into the port of Hamburg, 
where the ship was detained, and plaintiff's 
Husband was imprisoned, first on, I  think, the 
5?1 P ak Hamburg, and afterwards, in the month of 

ovember, I  think, at a prison a long way from 
there—Ruhleben, near Berlin.

There is a convention applicable to belligerent 
»mps which are in an enemy port at the outbreak 

called The Hague Convention No. Y I .  of 
foil an^ second articles of which are as

i W hen a m erchant ship belonging to  one o f the 
ir\ 1®'eren  ̂ is a t the  commencement o f h o s tilit ie s
JJ, an enemy  po rt, i t  is  desirable th a t i t  should be 

owed to  depart free ly , e ither im m edia te ly , o r a fte r a 
easonable num ber o f days o f grace, and to  proceed, a fte r 
emg fu rn ished w ith  a pass, d irec t to  its  p o rt o f destina- 

o r any o ther p o rt ind ica ted to  i t .  The same p rin - 
XP e applies in  the  case o f a ship w hich has le f t  its  la s t 

a d  ^  departure before the commencement o f the  w ar 
stMi . 8,8 entered a p o rt belonging to  the  enemy w hile 

i  igno ran t th a t h o s tilitie s  have broken out.

first article only points out that it  is desir- 
rn,ie ’'“at the ship should be treated in this way. 
j'H®h comes the second article—
, (2) A  m erohant ship w hich, ow ing to  circum stances 
^®yond its  con tro l, m ay have been unable to  leave the 

j? 1? P°vt w ith in  the  period contemplated in  the pre- 
n , ’? *  a rtic le , o r whioh was n o t allowed to  leave may 
on c?Hfiscated. The be lligeren t may m erely de ta in  i t ,  

condition o f res to ring  i t  a fte r the w ar, w ith o u t pay- 
d it" 00mP®naa t i° n , o r he may requ is ition  i t  on con- 

l °n  o f pay ing  compensation.

t h ^ * 8 sec°nd article seems to me to contemplate 
is ef casa wkere, notwithstanding that it is, as it 

8tat®d to be, not desirable it should take place, 
j  ere in point of fact the ship has been prevented 
t)r m departing from the port, when she has been 

v?®ted and not allowed to leave, the article 
V rnVl<*68 ^ a t  8^e may not be confiscated, 
tjj ^belligerent may detain it, restoring it at 
Or end of the war without paying compensation, 
>8 t*e<l ui.8ifi°n it on paying compensation. There 
rem? e.y}dence before me that this ship has been 
ttier ’] ’°ned. Therefore I  must take it that she is 
fiond detained, and not confiscated or requisi- 
Wiat breseni'. I  think I  am bound to assume
I  Convention is being applied to the ship.
venI? n° t  at liberty to conjecture that the Con- 
a,,. }on torn up or thrown to the winds; I  
bade ayyume it is being applied to the ship, and 
pro r these circumstances the ship is still the 
»he i r  ,° i ^er owners; the destination to which 
at ¿,s Poking at the present moment’ is release at 
imn, u?,.ose ° t  the war. In  the meantime she is 

obilisea at the port of Hamburg.
on kb?er„ibe80 circumstances it was first argued 
— of the defendant, the owner of the ship 
Pointf  ̂ ®bould mention in passing, raised this 
bpon . .PurP°86 ° f  getting a legal decision
beca a floestion which is of great importance, 
tion -8e 16 ’8 essential to see what the legal posi- 
takin^t^bd^ he must be absolutely acquitted of 
hi8 e ® , UP in any spirit of meanness at all against 
of n« P’oyee or his wife—that within the meaning 
servic the Merchant Shipping Act the
the daf8 Beaman bad terminated before
of fke i contemplated in the agreement by reason 

loss of the ship, so that under this section

his title to wages ceased at the time of such 
termination. W hat I  have stated in regard to 
the ship at Hamburg under The Hague Conven
tion, if it  is right, negatives any question of the 
loss of the ship. She is there. The property in 
her is not changed ; she is simply detained, and, 
apart altogether from what was stated in the case 
of Sivewright v. A llen  (10 Asp. Mar. Law Cas. 251: 
94 L. T. Rep. 778; (1906) 2 K . B. 81), it  is im
possible to hold that the ship is lost.

Then it was stated that sect. 158 was not 
exhaustive in regard to the causes which may put 
an end to the engagement of seamen. I  think 
the contention on this section is correct. When 
this section is looked at it  is not a section which 
declares that in a certain event the seaman’s 
agreement is terminated—all it does is to say 
that when the agreement is terminated from the 
causes mentioned in the section, then certain 
results shall follow.

So far I  agree with the argument for the defen
dant when he says that the agreement may be 
terminated from causes other than those men
tioned in sect. 158. I t  is not very difficult to see 
causes which might terminate the agreement. 
For instance, the death of the seaman clearly 
terminates the agreement. Death is not men
tioned in the section though there are other 
sections whioh point out cases of death. But 
there are other circumstances which terminate 
the agreement analogous to it.

As was shown in the case of The Friends  (4 C. 
Rob. 143) a seaman may be taken out of a ship 
by a belligerent ship. The ship might be a neutral, 
and the seaman might be a subject of the nation 
to which the visiting ship belonged, or a subject 
of a neutral to which the belligerent ship belonged, 
and taken out either as the enemy of the visiting 
warship or impressed by the visiting warship. I  
do not think that in that case I  can say that his 
services were not terminated. Or again, his 
services might be terminated under circumstances 
which were mentioned in the case of M elv ille  v. 
De W olf (4 E . & B. 844) where he was sent home 
by the act of the British Government for a court- 
martial

So I  think we must consider that the services 
of a seaman can be terminated clearly by causes 
which are not mentioned in sect. 158. Whether 
they are terminated in that way, or if  they are 
terminated under circumstances as in the present 
case, whether within the meaning of sect. 143, as 
applicable to an allotment note, it  can be shown, 
“ in manner in this Act specified,” to have ter
minated, is perhaps rather a difficult matter. I  
do not know whether the Act contains machinery 
for showing a termination of that kind to satisfy 
the requirements of sect. .143, but I  do not think 
it  necessary to go into that point.

I t  seems to me that the service is not on any 
ground terminated at all as yet by what has 
happened in regard to this ship. I t  is not merely 
that it  cannot be shown “ in manner specified in 
this Act ” to have been determined. I t  is not 
only that it cannot be shown in the manner 
specified in the Act that the seaman has ceased to 
be entitled to wages, but I  do not think he has 
in fact or law ceased to be entitled to wages.

The position with regard to this ship at the 
present moment and of the husband of the 
plaintiff is exactly what it was daring the deten
tion of the ship and the imprisonment of the
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plaintiff in the case of Beale v. Thompson (4 East, 
546). A t the time when this decision was given 
the question whether the engagement had deter
mined could not be tried in an action for wages 
during the period of the detention, because no 
such action could then be brought until the 
voyage had been completed. Bat sect. 143 of the 
Merchant Shipping Act now compels me to decide 
that to-day we are to assume that the seaman has 
been entitled to wages without waiting for an 
after event. The seaman’s engagement point was 
referred to by Kennedy, L.J. in The O lympic '(12 
Asp. Mar. Law Cas. 318; 108 L. T. Rep. 592;
(1913) P. 92). In  the present state of affairs I  
must hold that the engagement of the plaintiff’s 
husband is not at any rate yet at an end.

Under these circumstances I  must give judg
ment for the plaintiff for the amount of the 
allotment note up to the date of the writ. I  shall 
not make any declaration, because it would be 
troublesome to frame, and circumstances may 
alter at any moment, and I  have only decided 
on the facts before me at the moment. The 
defendant will appreciate that the reason for 
which I  give judgment for the plaintiff up to the 
date of the writ obliges him to pay until circum
stances alter. I  give, therefore, judgment for the 
plaintiff.

From that decision the defendant appealed.
Wallace, K.C. and Raeburn for the appellant.
Greer, K.C. and Neilson for the respondent.
The arguments sufficiently appear from the 

judgments.
The following cases were referred to :—

H ad ley  v. Clarke, 8 Te rm  Eep. 259 ;.
Beale v. Thompson , 4 E ast. 546, affirm ed in  the 

House o f Lords, 1 D ow . 299 ;
Ford  v . Cotesworth, 23 L . T . Eep. 165 ; L . Eep. 

5 Q . B . 544 ;
Geipel v. S m ith , 1 Asp. M ar. Law  Cas. 2 6 8 ; 26 

L . T . Eep. 361;
Jackson v . U nion M a rin e  Insurance Company, 2 

Asp. M a r. La w  Cas. 435 ; L . Eep. 10 C. P . 125;
C unn ingham  v. D unn , 3 Asp. M ar. Law  Cas. 595 ; 

38 L . T . Eep. 631 ; 3 C. P. D ir .  433 ;
Em biricos  v . R eid and Co., 12 Asp. M ar. Law  Cas. 

513; 111 L . T . Eep. 2 9 1 ; (1914) 3 K . B . 4 5 ;
The Boedes Lust, 5 C. Eob. 233, 246;
The T e u to n ia ; D uncan and  others v. Koster, 1 

Asp. M ar. La w  Cas. 2 1 4 ; 26 L . T . Eep. 4 8 ; L . 
Eep. 3 A . &  E . 4 1 2 ;

M e lv ille  v. De W olf, 4 E . &  B . 844;
The Friends, 4 C. Eob. 143 ;
Esposito v . Bowden, 29 L . T . Eep. 0 . S. 295 ; 7 E. 

&  B . 763 ;
The O lym pic, 12 Asp. M ar. L aw  Cas. 318 ; 108 L .T .  

Eep. 592; (1913) P. 92 ;
S ivew righ t v. A lle n , 10 Asp. M ar. Law  Cas. 251 ; 

94 L .  T . Eep. 778 ; (1906) 2 K . B . 81;
A u s tin  F r ia rs  Steam S h ip p in g  Company v. Strack, 

10 Asp. M a r. Law  Cas. 70 ; 93 L . T . Eep. 169 ; 
(1905) K . B . 315;

Andersen v . M arten , 11 Asp. M ar. Law  Cas. 8 5 ; 
99 L . T . Eep. 254: (1908) A. C. 334 ;

Goss v. W ithers, 2 B u rl. 683, 694 ;
F o lu rr ia n  8team ship Company v. Young, 13 Asp. 

M ar. La w  Cas. 3 9 ; 112 L . T . Eep. 1053 ; (1915) 
1 K . B . 922 ;

Thompson v . Rowcroft, 4 E ast, 34, 43 ;
P ra tt  v. Cuff, c ited, in  Thompson v. Rowcroft, 4 East, 

a t p. 43 ;
D elam ainer v . W interingham , 4 Camp. 186;
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L lo y d  v . Sheen, 10 Asp. M a r. L a w  Cas. 75 ; 93 L . T . 
Eep. 174;

Palace S hipp ing  Company v . Caine and others, 
10 Asp. M ar. La w  Cas. 529 ; 97 L . T . Eep. 587 ; 
(1907) A . C. 386 ;

C u rlin g  v. Long, 1 Bos. &  P. 634 ;
The E lisabeth , 2 Dods. 403 ;
B u tto n  v. Thompson, 20 L . T . Eep. 563.

Cur. adv. vuU.

J u ly  30, 1915.—Sw in f e n  E a d y , L.J. read the 
following judgment :—This is an appeal from the 
judgment of Rowlatt, J. in an action brought by 
the wife of a seaman upon an allotment note. 
She obtained judgment for the amount due to her 
up to the issue of the writ, and from this judg
ment the defendant appeals.

.No question is raised as to the regularity of the 
allotment note, but the action has been brought 
to determine the liability of a shipowner whose 
ship has been detained in Germany, for the pay
ment of the wages of the crew who have been 
removed from their ship and are now interned in 
Germany.

The plaintiff’s husband, Tom Rea Beal, signed 
articles as second mate on board the Coralie  
Horlock on the 21st May 1914 at Hull. The articles 
were for a voyage of not exceeding two years’ 
duration, to any ports or places within the limits 
of 75deg. north and 60deg. south latitude, com
mencing at Hull, proceeding thence to Alex
andria, and (or) any other ports within the above 
limits, trading in any rotation, and to end at such 
port in the United Kingdom or Continent of 
Europe (within home trade limits) as might be 
required by the master. His wages were 91. 10». 
a month, and he stipulated for an allotment note 
of 41. 15*. monthly, which was issued and is 
payable to the plaintiff.

The vessel sailed from Hull at the end of May 
1914 and proceeded to Alexandria and thence to 
other ports, arriving at Hamburg on the 
2nd Aug. 1914. A t the outbreak of war on the 
4th Aug. 1914 the vessel was still at Hamburg. 
She has ever since been detained by the German 
Government. The crew remained on board as 
prisoners until the 2nd Nov., when they were 
transferred with the crews of other vessels in a 
like position to three lodging ships; they were 
removed thence to Ruhleben, near Berlin, on the 
8th Nov., and have since remained there.

The plaintiff contends that she is entitled to 
recover upon the allotment note, and that the 
wages of her husband are payable under the 
articles until he shall be discharged in accordance 
therewith and pursuant to the provisions of the 
Merchant Shipping Acts. The defendant con
tends that he is not liable for the payment of any 
wages after the 4th Aug. 1914, on which date he 
contends the loss of the ship occurred.

Arts. 1 and 2 of The Hague Convention, No. V I. > 
of 1907 are applicable to the ships of belligerents 
which are in an enemy port at the outbreak ot 
war. They are as follows:

A rt.  1. W hen a merchant ship be longing to  one of the 
be lligeren t Powers is a t the commencement o f hostilitie s  
in  an enemy po rt, i t  is  desirable th a t i t  should be 
allowed to  depart free ly , e ither im m ediate ly, o r a fte r » 
reasonable number of days o f grace, and to  proceed, 
a fte r being furn ished w ith  a pass, d ire c t to  its  p o rt o 
destination or any other po rt ind ica ted to  i t .  The sam® 
p rin c ip le  applies in  the oase of a ship w hich has le f t  its
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la s t p o rt o f departure before the commencement o f the 
w ar and haB entered a p o rt belonging to  the  enemy w h ile  
s t i l l  igno ran t th a t h o s tilitie s  have broken out.

Then art. 2:
A  m erchant 's h ip  w hich, ow ing to  circumstances 

beyond its  con tro l, m ay have been unable to  leave the 
enemy p o rt w ith in  the  period contem plated in  the  p re
ceding artic le , or w hich was no t allowed to  leave may 
no t be confiscated. The be lligeren t m ay m erely detain 
i t ,  on cond ition  o f resto ring  i t  a fte r the war,;» w ith o u t 
paym ent o f compensation, o r he m ay re q u is ition  i t  on 
cond ition  o f .'paying compensation.

Thus art. 2 provides that a ship in the position 
of the Coralic Horlock may not bejconfiscated. In  
the absence of any evidence to the contrary, it  
must be presumed that she is merely detained on 
condition of being restored after the war. There 
is no evidence of any proceedings against the ship, 
m prize, in the German courts.

The provisions with regard to the advance and 
Allotment of seamen’s wages are contained in 
sects. 140 to 143 of the Merchant Shipping Act 
1894, and sect. 62 of the Merchant Shipping Act 
1906. The plaintiff has proved, pursuant to 
sect. 143 (2), that she is the person mentioned in 
the note, and that the note was given by the 
owner or by the master or some other authorised 
agent. Her husband, therefore, is to be presumed 
to be duly earning his wages, unless the contrary 
!s shown to the court, as provided for by sub
sect. 2. The only clause of sub-sect. 2 alleged to 
be applicable is clause ( d ) :

J5y such other evidence as the oourt in  th e ir absolute 
d iscre tion consider suffic ient to  show sa tis fa c to rily  th a t 
the seaman has ceased to  be en titled  to  the  wages ou t 
° f  w h ich  the  a llo tm en t is to  be paid.

The question, therefore, is : Has i t  been shown 
satisfactorily tha t the seaman has ceaBed to be 
entitled to his wages P

A  seaman may be discharged abroad, pursuant 
to sect. 30 and following sections of the Merchant 
Snipping Act 1906, but it  is not suggested that 
such discharge has taken place in the present 
case.
. The discharge of seamen in the D nited Kingdom 

Provided for by sects. 127 to 130 of the 
Merchant Shipping Act 1894, but it  is not 
?nggested that the seaman has been discharged 
m manner provided by these sections. The time 
of payment of wages in the case of foreign-going 
®nips is provided for by the Merchant Shipping 
•“•ct 1894, s. 134, and by clause ( c ) :

In  the event o f the  seaman’s wages or any p a rt thereof 
bot being pa id o r settled as in  th is  section mentioned, 
then, unless the delay is due to  the  ac t o r de fau lt o f the 
seaman, or to  any reasonable dispute as to  l ia b il ity ,  or 
o any o ther cause no t beiDg the w ron g fu l ac t or de fau lt 

ot the owner or master, the seaman’s wages sha ll 
continue to  ru n  and be payable u n t i l  the  tim e  o f the 

nal settlem ent thereof.

The defendant [does not even allege that the 
seaman’s wages have been paid or settled, in 
manner mentioned in the section, or indeed at all, 
even for the period expiring on the 4th Aug. 1914. 
the right to wages has not been suspended under 
®ects. 159 and 1 6 0 , n0r has the court been asked 
10 exercise the power of rescinding contracts 
conferred by sect. 168. I t  has been contended 
"hat the service of the Beaman has terminated, by 
the “ loss of the ship,” as provided for by sect. 158, 
and that the seaman was only entitled to wages

up to the time of such termination. I t  is urged 
that there was a “ loss of the ship,” either when 
it  was first detained, with the crew on board as 
prisoners, or, if not, when the crew were removed 
to the lodging ships, or, if not, when the crew were 
removed to Ruhleben. There has been a detention 
of the ship, but there is no evidence of confiscation 
or attempted confiscation, and it would be directly 
contrary to art. 2 of The Hague Convention, 
No. Y I.  of 1907, for the ship to be dealt with. 
In  the case of a German ship, detained under 
similar circumstances in England, The Chile 
(12 Asp. Mar. Law Cas. 598; 112 L. T . Rep. 
248; (1914) P. 212), the President made an order 
for “ detention,” but abstained from adjudg
ing that the vessel “ be condemned and sold,” 
and until it  is known what course is being 
taken by the German Government with regard 
to ships detained, it  cannot be decided whether 
the Coralie Horlock is lost or not. I t  is well 
settled that when a ship is detained under an 
embargo, although for a lengthened period, the 
contract with the seaman is not at an end. The 
ship, although detained, cannot be treated as lost. 
In  Hadley  v. Clarke (sup.) the shipper was held 
entitled to recover damages against the ship
owner for non-performance of his contract to 
carry goóds from Liverpool to Leghorn, on the 
ground that the embargo placed on the vessel 
only suspended, and did not dissolve or put an 
end to, the contract between the parties. The 
ship was detained at Falmouth by an Order of 
His Majesty in Council of the 27th July 1796, 
placing an embargo on all ships bound for Leg
horn, until the further order of the Board of 
Privy Council. I t  was not until the 24th Oct. 
1798 that the embargo was wholly taken off so 
far as related to ships bound to Leghorn, so the 
embargo lasted about two years and three 
months. Lord Kenyon said: “ I t  would be 
attended with the most mischievous consequences 
if a temporary embargo would put an end to 
such a contract as this; because if it  were 
to have that effect, it  must also have the 
effect of putting an end to all contracts for 
freight and for wages.” Lord Kenyon also 
referred to other events which might occasion a 
long interruption of a voyage, but which would 
not put an end to the contract, and the language 
used by him both at the commencement and the 
end of his judgment is applicable to the present 
case. A t the commencement of his judgment he 
said: “ Whenever a case comes before us that is 
likely to be attended with hardship to the parties, 
a struggle naturally arises in our minds to find 
out, if possible, some way of extricating all the 
parties from it. In  the present case both parties 
are innocent, and whatever may be our decision, 
one party or the other must suffer. In  such a 
situation we must explore our way as well as we 
can; but we must determine according to the 
principles of law.” A t the end of his judgment 
be says: “ I  cannot feel myself justified by any 
principle of law to say, that the contract was put 
an end to by this temporary embargo; but I  am 
of opinion that, however hard or inconvenient 
it  may be to the defendants, the plaintiff is 
entitled to recover.” And Grose, J. said: “ I f  
the embargo dissolved the contract, when did 
the dissolution take place ? The mere stating of 
the question putB an end to all further inquiry; 
and the defendants’ counsel could not show at
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what precise time the contract was dissolved; 
and if this contract were dissolved by the 
embargo, it  would be followed by the very 
alarming consequence stated at the Bar, that all 
the contracts between the owners and the 
mariners would also be put an end to.”

Again, Beale v. Thompson (sup.) (affirmed in 
the House of Lords (sup )) shows that, although 
a vessel be detained for a long period under an 
embargo, on ultimate release and return home 
the seamen are entitled to their wages. In  this 
case the men had been taken from their ship by 
the Russian Government and interned for 
upwards of six months, but established their 
right to wages for the whole period they were so 
detained.

Again, in Delam ainer v. W interingham  (sup.) 
the same point was raised. The ship had been 
detained in Russia under the Emperor Paul’s 
embargo, and the men interned in the country. 
On the release of the ship and crew, the crew 
returned with the ship to this country, and a 
seaman sued for his wages, the declaration con
taining counts for work and labour. I t  was 
urged that the plaintiff could not recover the 
wages under counts for work and labour, as 
during the whole of the time in question he 
had beon at a distance from the ship, and had 
done no service as a mariner. Lord Ellenborough, 
however, decided that the plaintiff’s return to the 
ship and completion of the voyage removed all 
difficulty. He said: “ The action is maintain
able on the ground that there was no severance 
of his services; and therefore in contemplation 
of law, he was working and labouring for the 
defendant, from the commencement to the con
clusion of the voyage.”

I t  is true that these cases were determined 
when the rule of maritime law that “ freight is 
the mother of wages” was the law of this 
conntrv, and by statute it is now provided that 
the riglit to wages Bhall not depend on the earn
ing of freight; but the alteration of the law is 
in favour of the seaman.

In  the case of the Olym pic (sup.), which was a 
claim by the crew for wages, although Ken
nedy, L.J. differed from the other members of the 
court upon the question of fact, whether the 
damage occasioned to the Olym pic  was sufficient 
to amount to “ the wreck of the ship ” within 
sect. 158, his judgment contains a careful state
ment of the law with regard to the effect of 
an embargo. He said: “ The embargo which 
prevents a laden Bhip from proceeding from port 
on her voyage does not dissolve the mariner’s 
engagement, any more than it dissolves the con
tract between the shipowner and the merchant 
whose cargo has been loaded.” He then refers 
to a passage in Lord Tenterden’s Law of Mer
chant Ships and Seamen, and adds: “ In  this 
sentence one of the greatest of judicial authorities 
on matters of shipping clearly indicates his 
opinion even in the case of the embargo on a 
laden ship—i.e., in the case of an obstacle to the 
prosecution of the voyage imposed by the 
Government, an obstacle of indefinite and unascer- 
tainable duration (which the detention for repairs 
is not)—that, while, in his own interest and in 
order to save himself the risk of expense, it may 
be a reasonable and indeed very prudent step on 
the part of the shipowner to discharge the 
greater part of the crew, yet, if  that step is

taken, the shipowner must compensate those 
whom he so discharges for the loss of the wages 
during the unfulfilled residue of the contract 
period, unless, as is likely enough, they find 
equally remunerative employment in another 
ship.” He then continues: “ And I  may add 
that what is true of an embargo by the Govern
ment to which the Bhip belongs is true also of 
seizure for a temporary purpose by a hostile 
Power.” The present detention more resembles 
an embargo, or a seizure for a temporary pur
pose, than a capture and condemnation. In  the 
case of The Friends (sup.) where the seaman failed 
to maintain his claim to wages, the ship in 
which he had been serving was captured by the 
French, and Sir William Scott said: “  Nothing 
can be better settled than that the act of cap
ture defeats all rights and interests.” But that 
was a capture at sea, as prize, by an enemy 
ship.

In  the recent case of the P o lu rria n  Steamship 
Company v. Young (sup.) the steamship P o lu rria n  
was captured by Greek men-of-war, her cargo 
removed from her and used for coaling the Greek 
Fleet, and the ship was detained from the 
25th Oct. 1912 until the 8th Dec. 1912, when she 
was released without having been brought before 
a Prize Court. The shipowners failed in their 
claim upon the policy for a constructive total 
loss, based upon “ the capture,” and certainly the 
mariners’ wages did not cease to be payable.

In  the present case, the defendant has in my 
judgment failed to establish the I osb of the ship.

I t  was then contended that there had been a 
*• wreck or loss ” of the ship within sect. 158 of 
the Merchant Shipping Act 1894, and that the 
word “ loss ” ought to bear a meaning somewhat 
similar to that of the word “ wreck,” and for the 
purpose of showing the meaning of the word 
“ wreck ” in the section, reliance was placed upon a 
passage in the judgment of Buckley, L .J. in the 
case of The Olympic (12 Asp. Mar. Law Cas. 318 ; 
108 L. T. Rep. 592; (1913) P., at p. 107). He 
there said: “ The wreck of the ship in this con
text, I  think, is anything happening to the ship 
which renders her incapable of carrying out the 
maritime adventure in respect of which the sea
man’s contract was entered into.” I t  was urged 
that by the detention of the ship for nearly 
twelve months there was a loss of the adventure. 
But in this passage Buckley, L  J. is obviously 
referring to something physical happening to the 
ship which injures and damages her, so as to 
make the ship unseaworthy for so long a time as 
to make a continuance of her voyage useless as a 
commercial adventure. In  my judgment there 
has not been any loss of the ship within sect. 158 
of the Merchant Shipping Ac! 1894.

Nor was the contract with the seamen at an 
end and dissolved by law on the ground that the 
further prosecution of the venture could not 
proceed without trading with the enemy. I f  the 
ship were released, it  would be the duty of the 
seaman to assist in bringing her jxome. And it 
is manifest that the occurrence of a state of war, 
whereby the further prosecution of a voyage 
becomes illegal, cannot at once determine the 
contract of the seaman. In  many, probably most 
of, such cases the vessels engaged in the voyage 
would, at the outbreak of war, be on the high 
seas, where the services of the mariners could not 
possibly be dispensed with. The mere detention
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of the ship, without its confiscation, does not in 
nay opinion ipso facto  determine the engagement 
of the mariners.

For these reasons I  am of opinion that it has 
not been shown that the plaintiff’s husband has 
ceased to be entitled to the wages out of which 
the allotment is to be paid, and that the judgment 
of Rowlatt, J. was right, and that this appeal 
should be dismissed.

P h i l l i m o r e , L.J. read the following judg
ment :—The plaintiff is the ifrife of a seaman who 
■was serving as second mate on board the Coralie  
Sorlock, and she is the holder of an allotment 
note covering half his wages. The defendant is 
the shipowner.

The facts have been agreed between the 
parties.

We are told that it is a test case and a friendly 
action.

On the 21st May 1914 the husband signed 
articles for a voyage not exceeding two years 
from H ull to Alexandria and other ports within 
certain limits, trading in rotation, and to end at 
such port in the United Kingdom or on the 
Continent within home trade limits as might be 
required by the master.

The vessel sailed from Hull, went to Alexandria 
and thence to other ports, arriving at Hamburg 
on the 2nd Aug. On the 4th Aug. war broke out 
between Great Britain and Germany. What 
followed is thus stated in pars. 8 and 9 of the 
agreed statement of facts.

(8) The said vessel was then and s t ill is in  the port 
° f  Hamburg, and is unable to  leave the said port by 
reason of detention by the German authorities. The 
defendant has been since the 4th Aug. 1914 and s till is 
deprived of the possession of th is  said vessel, and the 
8»id Tom Rea Beal w ith  the officers and other 
Members of tbe crew were on or about the 2nd Nov. 
removed from the said vessel to  a lodging ship in  
Hamburg, and on or about the 8th Nov. were interned 
at Ruhleben. near Berlin. (9) The defendant has paid 
to  the p la in tiff under the said allotment note 41. 15s. on 
the 23rd June, 4Î. 15s. on the 22nd Ju ly , and 11. 13s. 8<Z. 
°u  the 2nd Aug. 1914 and no more.

The husband’s wages and the plaintiff’s allot
ment were both payable monthly. The plaintiff 
has been paid up to the 2nd Aug., and the defen
dant contends that he is not liable to pay wages 
to the husband or any allotment to the plaintiff
after the 4th Aug.

The plaintiff as an allottee has the same rights 
as her husband ; she has even certain advantages 
m the matter of proof if her claim is disputed, 
jhader sect. 143 of the Merchant Shipping Act 
i°94 she is to recover, “ unless the Beaman is 
thown, in manner in this Act specified, to have 
forfeited or ceased to be entitled to the wages 
out of which the allotment is to be paid ” . . .

and the seaman shall be presumed to be duly 
earning his wages, unless the contrary is shown 
fo the satisfaction of the court. . . .”

Cn the other hand, the section goes on to 
provide certain modes of proof available to the 
shipowner. Sect. 144, which provides for the 
fyues of payment, has been repealed by the 
merchant Shipping Act 1906, and a new pro
vision was made by sect. 62 of that Act; but 
*he alterations are not, I  think, material.

, V e. have, therefore, to inquire whether the 
Plaintiff’s husband has forfeited or ceased to be
^titled to his wages. I t  is contended on behalf

of the plaintiff that if special cases provided for 
in sects. 159,160, and 161 are put aside and they 
have no application to this case, the only instance 
in which a seaman forfeits or ceases to get his 
wages are those provided in sect. 158: “ Where 
the service of a seaman terminates before the date 
contemplated in the agreement by reason of the 
wreck or loss of the ship, or of his being left on 
shore at any place abroad under a certificate 
granted as provided by this Act of his unfitness 
or inability to proceed on the voyage, he shall be 
entitled to wages up to the time of such termina
tion, but not for any longer period.”

I t  is, 1 think, clear that this section is not 
exhaustive. Rowlatt, J. in his judgment points 
out several cases in which a seaman would cease 
to get his wages and which are not covered by 
this section. I t  may be a section only dealing 
with the case of ceasing to be entitled, but, even 
so, some of Rowlatt’s, J. instances would show it 
not to be exhaustive.

As to forfeiture, it  has been held by the Court 
of Appeal in a case which I  cannot find reported, 
but which I  remember arguing, that the common 
law power of dismissal for insubordination—such 
dismissal working a forfeiture— was not excluded 
by the earlier Act of 1862, and it is known that 
the Act of 1894 was intended to be a codification 
Act only.

But I  am not sure that these observations carry 
the case for the shipowner much further. If , 
indeed, the word “  loss ” meant some form of 
physical destruction so that the word “ wreck ” 
would be confined to the case where the ship 
struck ground, and the word “ loss” applied to 
foundering, burning, or crushing by ioe, then it 
would be necessary to invoke the doctrine that the 
section was not exhaustive. For loss to the 
owner by reason of capture and condemnation by 
a Power at war with Great Britain would cer
tainly cause the seaman to cease to be entitled, as 
was stated by Kennedy, L.'J. in the Olym pic (sup.), 
at p. 117, on his own authority and that of 
Dr. Lushington in The Florence (16 Jur., 572). I  
may add that several cases, English and American, 
are cited in Pritchard’s Admiralty Digest, 2nd ed., 
pp. 2158 to 2305, to the same effect.

I  should be prepared to hold that seizure by 
pirates was a loss either within sect. 158 or by the 
common law, as indeed Dr. Lushington thought.

This leaves us to determine whether this ship 
has been so lost, or to such an extent lost to her 
owner that the seaman has ceased to be entitled 
to his wages either on the 4th Aug., or, if  it  be of 
importance to consider it, at some later period.

In  the Olympic, to which I  have referred, the 
majority of the court construing the word 
“ wreck ” gave it an extended meaning. They 
looked at the consequences to the shipowner and 
held that the vessel had, by reason of her injuries, 
ceased to be seaworthy for so long a time “ as to 
make the continuance of the voyage useless as a 
commercial venture ”—those are the words of 
Yaughan Williams, L .J .; or that she ceased to 
be “ a ship of service for the purpose of the 
adventure ”—those are the words of Buckley, L .J  
I t  may be that in considering the word “ loss ” we 
ought to import similar considerations. What 
has happened to this ship? The agreed state
ment iB that she is unable to leave port by reason 
of detention by the German authorities, and that 
the shipowner has been deprived of his possession
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of her. Rcwlatt, J. has taken it that she was 
detained in accordance with the provisions of The 
Hague Convention, No. 6, of 1907.

The material clauses of this convention relative 
to the status of enemy merchant ships at the out
break of hostilities are as follows: [His Lord- 
ship read arts. 1 and 2 and continued : j

I f  it is to he taken that it  is not a detention 
within Article 2 of The Hague Convention just set 
forth, then it is an extremely hostile act, because 
it  is contrary to what is expressed to be desirable 
by Article 1, and to the international practice 
which before The Hague Convention had been 
established for at least fifty years. (Pearce- 
Higgins, The Hague Peace Conferences, pp. 300- 
304).

I f  it  is to be taken, as Bowlatt, J. has held, 
that the detention was under article 2 of the Con
vention, it  opens a wholly new question.

I t  has been suggested in argument that this 
detention might be likened to an embargo which, 
according to the decided cases, if  afterwards 
removed so that the voyage is ultimately accom
plished, does not work a forfeiture of wages and 
indeed further entitles the seaman, if  paid by 
time, to his monthly wages during the period of 
the embargo even if he is taken away from the 
ship and imprisoned: (see P ra tt  v. Cuff, cited in 
4*East, p. 43; Delam ainer v. W interingham  (sup); 
and the most authoritative case of all, Beale v. 
Thompson (tup.) affirmed in the House of Lords 
(sup.). But the embargo cases are not, I  think, 
in point.

First, as it  was observed by Sir William Scott 
in the Boedes Lus t (sup.) and by Sir Robert Philli- 
more in The Teutonia (sup.) (at p. 412) and in his 
Commentaries on International Law (vol. iii., 
pt. 9, ch. 3), an embargo is distinct from an act of 
war. I t  is, to use Sir William Scott’s language, 
an equivocal act, and if the two nations come to 
terms without going to war, the ships and crews 
are restored and it is treated, as he says, as a 
mere civil embargo: whereas, if  the end of the 
controversy is war, the original seizure for em
bargo purposes may be turned into a capture and 
result in condemnation.

Secondly, during the operation of the old law 
that freight was the mother of wages, which pre
vailed till the General Merchant Seamen’s Act 
(7 & 8 Viet., c. 112, sect. 17), made the first inroad 
on the old law, and till the Merchant Shipping 
Act 1854 finally abrogated it, no action for wages 
could be begun till the voyage was finished, and 
therefore the point never arose except in cases 
where the embargo had been raised, the ship 
restored and brought back, and the claimant 
restored to her, so that he contributed to finish
ing the voyage. That this last condition is a 
necessary one is shown by the case of The Friends  
(sup.). The only difficulty the courts had in these 
circumstances was to determine whether the sea
man should get his pay during the period of 
embargo and imprisonment.

There have been cases where vessels were seized 
before the declaration of war, and where ulti
mately on the conclusion of peace there was 
mutual restoration. This would be much more 
like the present case, but I  am not aware that 
there are any decisions as to seamen’s claims in 
such cases. In  the present case there is a seizure 
operating after war has been declared, “ War  the 
end of which oanuot be foreseen,” per Willes, J.,

delivering judgment of the Exchequer Chamber 
in Esposito v. Bowden (sup.). This phrase is 
repeated by Sir Robert Phillimore in the Teu
tonia. In  Oeipel v. S m ith  (sup.) Lush, J. expresses 
himself as follows : “ I f  the impediment had been 
in its nature temporary I  should have thought the 
plea bad, but a state of war must be presumed to 
be likely to continue so long, and so to disturb the 
commerce of merchants, as to defeat and destroy 
the object of a commercial adventure like this.”

During the argument I  thought that some 
light might be thrown upon the meaning of The 
Hague Convention by the decisions of our own 
Prize Court on German vessels in a similar posi
tion in this country. There is a reported case of 
The Chile (12 Asp. Mar. Law Cas. 598; 112 L. T. 
Rep. 248 ; (1914) P. 212), where the form of the 
sentence of the court is set out. There js an 
important distinction between this form of 
sentence and the form where the ship is con
demned as prize out-and-out and ordered to be 
sold. I  have obtained a copy of the sentence in 
the following case of The M arie  Glaeser (12 Asp. 
Mar. Law Cas. 601; 112 L. T. Rep. 251; (1914)
P. 218), and there is a great difference. In  fact, 
the prize rules provide for two different forms of 
sentence—Form 53, Nos. 1 and 2.

This argument, it  must be admitted, makes so 
far in favour of the seaman.

The sentence of the Prize Court, however, puts 
the ship at the disposition of the Crown. As we 
know, and as the article of The Hague Conference 
provides, ships so sentenced are subject to 
requisition and have been taken. Anyhow, they 
are detained till “ after the war.”

The consequences of holding that thd seaman’s 
engagement remains are very serious. I f  the war, 
which is approaching the end of its first year, 
were to last many years—which God forbid!—the 
shipowner might be ruined by the payment of 
pensions for many years and the payment of the 
accumulated balance at the end.

A  contrary conclusion is hard upon the 
allottees, but we may reasonably hope that some 
provision may be made for them out of public 
funds.

On the whole, I  think that this detention, 
whether it  is to be taken as being under The 
Hague Convention or otherwise, is of the nature 
of a hostile capture and not only puts an end to 
the voyage but further creates a loss of the ship; 
and if it is necessary so to decide, a loss under 
sect. 158. I  am fortified in this conclusion by 
the way in which the majority of the court in the 
case of the Olym pic dealt with the parallel word 
“ wreck.”

An argument for the respondent was based 
upon sect. 134. This supposes that the engage
ment has come to an end, and that the seaman 
has not been paid. Whether an allottee of wages 
could claim a portion of the “ sharp penalty ” 
provided by this section may be doubtful. I t  is 
enough to say that the non-payment of wages, if 
it  has occurred, has not been “ the wrongful act 
or default of the owner or master.”

I  think that the appeal should succeed.
B a n k e s , L.J. read the following judgment:— 

This is the defendant’s appeal from a judgment 
of Rowlatt, J.

The plaintiff is a person in whose favour an 
allotment note was given by the master or owner
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of the steamship Coralie Horlock at the instance 
of the plaintiff's husband, who was engaged as 
second mate' on that vessel.

The vessel was unfortunately in the port of 
Hamburg at the time of the declaration of war 
with Germany. A ll the information given to the 
court as to what has since happened to the vessel, 
and her crew, is that contained in an agreed state
ment of facts, in which it is stated (par. 8) that 
the vessel is unable to leave the port “ by reason 
of detention by the German authorities, and that 
the defendant has been, since the 4th Aug. 1914, 
and still is deprived of the possession of the said 
▼essel,” and further that the plaintiff’s husband 
‘ with the officers and other members of the crew 

was, on or about the 2nd Nov., removed from the 
said vessel to a lodging ship in Hamburg, and 
on or about the 8th Nov. was interned at Ruhleben, 
near Berlin." Upon this state of facts the defen
dant contends that he is under no obligation to 
Pay to the plaintiff any moneys under the allot
ment note after the 4th Aug. 1914 upon the ground 
that he was not liable to pay the plaintiff’s 
husband any wages after that date.

The position of a person in whose favour an 
allotment note has been made is a statutory one. 
°?®t. 143 of the Merchant Shipping Act 1894 pro
vides that such a person may, unless the seaman 
m shown, in manner in this Act specified, to have 
forfeited or ceased to be entitled to the wages out 
°* which the allotment is to be paid, recover the 
8ums allotted when and as the same are made 
Payable. The section further provides that in 
any proceeding for such recovery on proof of 
pertain facts (which facts are admitted in the

*ay8 set out in detail in the sub-paragraphs to 
section.

The defendant rests his case entirely on sub- 
paragraph (d) which provides for the case where 
atisfactory proof is given that the seaman has 
ased to be entitled to the wages out of which 
o allotment is to be paid. I f  this can be made 

on a®ords an answer to this action. In  my 
¡JP' îpn the evidence before the court is wholly 
j ®umcient to establish it. Long periods of 
_ nation of a vessel under orders of embargo, 

en when accompanied by imprisonment of her 
s«eW’ ^ave been held insufficient to deprive a 
t han?an ° f  his right to payment of his wages for 
u l t " P er'°d of detention where the voyage is 

imately resumed and completed : (see Beale v. 
y °y*Pson (sup. ) ; Hadley v. Clarke (sup.). In  Beale 
did ™ompson (sup.) and similar cases the question 
r n° f  arise until after the voyage had been 
j, Ulned, and in that respect they differ from the 
ev 8eiff case. They establish the principle, how- 
j r'. that mere detention is not sufficient to 
hag h - a seaman of his wages where the voyage 
it ultimately been resumed and completed, an-’ 

• em8 f°  follow that in a case of mere detention 
it s n0 answer to a claim for wages to say that 
resû  uncertain whether the voyage will be

in H, Present case the plaintiff issued her writ 
l ™.e month of April last, and the learned judge 
tna ?lrected payment of the amount of the allot- 
Tli .no*e UP t°  the date of the issue of the writ. 
th„e c’rcumstances which it is material to consider, 

refore, are the('circumstances existing at that 
v ° i -  X I I I . ,  N. S.

date. The agreed statement of facts affords the 
very minimum of information. I t  does not even 
state whether the vessel is detained under the 
terms of The Hague Convention. The case was 
argued on the footing that she was so detained, 
and if she was I  agree with that part of the judg
ment of Rowlatt, J. in which he says that he is 
not at liberty to conjecture that the convention î b  
torn up or thrown to the winds, and that conse
quently he must come to the conclusion that the 
vessel is merely detained, and is not confiscated 
or requisitioned at present. I  am prepared to go 
further in the same direction as the learned 
judge, and to say that we are not at liberty to 
conjecture on any of the points on which the 
defendant relies. I t  is said on the defendant’s 
behalf that the vessel has been lost, and that the 
adventure has come to an end in a commercial 
sense, and that on one or other of these grounds 
the plaintiff’s husband has ceased to be entitled 
to his wages. The mere fact that the vessel is 
detained owing to a state of war, and that the 
crew are interned in Germany, is not, in my 
opinion, sufficient proof that either event had 
occurred at the date of the writ, or indeed has 
yet occurred. There is at present, in my opinion, 
no evidence before the court which would justify 
a conclusion in the defendant’s favour. I t  may 
eventually turn out that he is in the right in his 
contention, but he cannot, in my opinion, estab
lish it on the present evidence. The result is 
that, under these circumstances, the seaman must, 
under the provision (of the statute, be presumed 
to be duly earning his wages.

Mr. Greer has contended that unless and until 
the defendant can satisfy the court that the 
engagement of the plaintiff’s husband has either 
terminated under sect. 158 of the Merchant 
Shipping Act, or that he has been discharged in 
the manner indicated by sect. 127 and the follow
ing sections, the amount payable under the 
allotment note must continue to be paid. In  the 
view I  take of the evidence in this case it is not 
necessary to express any opinion on tljese points. 
I  agree that the appeal should be dismissed.

The shipowner appealed.
George Wallace, K.C. and Raeburn for the 

appellants.
F. A. Gréer, K.C. and Neilson for the respon

dent.
The House, having taken time for consideration, 

allowed the appeal.
Jan. 21, 1916.—Earl L o reburn .—This is a 

case of great importance at the present time. 
A  seaman had the misfortune to be serving on a 
British ship which entered the port of Hamburg 
on the 2nd Aug. 1914. The ship was detained 
by the German authorities when, on the 4th Aug., 
war broke out.

Ever since that date the ship and the crew have 
been detained in Germany. We do not know 
whether the ship has been condemned or not, 
but we know that she has been kept and her crew 
imprisoned. From the 4th Aug. till the 2nd Nov. 
they were kept as prisoners on their own ship, 
and on the 2nd Nov. were removed to other 
places of confinement.

In  these circumstances this seaman’s wife Bues 
on an allotment note. Her right to recover 
admittedly depends on the question, Was the 
seaman entitled to his wages for the period from

2 L
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the 2nd Aug. to the 10th April 1915 ? His con
tract of service required him to serve on the ship 
Coralie Horlock for a voyage not exceeding two 
years in duration. These articles were signed on 
the 21st May 1914. An allotment note was issued 
in favour of the present plaintiff for a monthly 
payment of 4i. 15s.

In  my view the first question to be decided is 
whether or not, and at what date, the perform
ance of this contract of service became impossible, 
which means impracticable in a commercial 
sense. I t  was at first possible that she might be 
released in accordance with a practice which has 
been common in former wars and is recommended, 
though not required, by The Hague Convention.

But the removal .of the crew from their ship 
and their imprisonment elsewhere, and the lapse 
of time, made it clear that whatever hope there 
may have been of restoration could no longer be 
entertained. Looking back upon what happened, 
we may think that there was never any hope. 
Or we may think that there was a period of 
suspense during which it was not determined 
whether there should he, in accordance with com
mon practice, a release on both sides of ships so 
situated. There is hardly anything to help us, 
except the fact that the men were detained on 
their own ship until the 2nd Nov. On the whole, 
it  seems to me that there was a period of suspense, 
and, judging as best I  can, I  take the 2nd Nov. 
as the date. I t  is a surmise, but the opposite 
view also is a surmise on what is a question of 
fact.

Assuming this to be so, does that impossibility 
of performance dissolve the contract of service and 
disentitle the seaman to wages from that time 
onwards ? The law, both as it is found in the 
Statute Book and as it has been administered in 
Admiralty courts, has always been in some 
respects peculiarly tender and benevolent towards 
seamen in regard to their contracts of service, 
though in earlier days with a notable exception 
embodied in the maxim that freight is the mother 
of wages. That was a cruel exception, which has 
been removed now by Act of Parliament. Yet it 
has always to be remembered in scrutinising the 
older decisions, because what prevented freight 
from being earned might prevent wages from 
being recoverable.

Is there, then, either in any Act of Parliament 
or in Admiralty law, any rule whicb prescribes 
the effect of such a detention by the enemy as 
makes the performance of a contract of service 
impossible ? There is no proof of condemnation 
by a court.

We were referred to sect. 158 of the Merchant 
Shipping Act. That section tells us what is to 
be done in regard to wages if there is a wreck or 
loss of the ship. In  my opinion these words refer 
to physical loss. I t  is true that a ship is lost to 
her owner in a real sense when she has been cap
tured and condemned by a competent court. I t  
was argued that she may be equally lost to her 
owner by a prolonged detention. I  should be 
disposed to say that where the property remains 
his, and ultimate recovery is to be expected, she 
is not lost even to him. But if I  am right in 
thinking that both the words used in this section 
—namely, “ wreck ” and “ loss ’’—refer to the ship 
herself and to her physical condition, then they 
have no bearing on this case. I  will merely add 
that the Court of Appeal in the Olympic did not

decide anything inconsistent with this view. They 
meilely used the frustration of the voyage as a 
test by which to determine whether or not the 
physical injury inflicted amounted to “ wreck.” 

Coming to the law as administered in 
Admiralty, three eases were cited with a view of 
showing that prolonged detention of a ship and 
its crew by a foreign Power did not dissolve a 
seaman’s contract of service. Two of these 
authorities are in 4 Hast—namely, Beale  ̂v. 
Thompson and P ra tt v. Cuff—the former of which 
was affirmed in this House more than 100 years 
ago, but there is no record to show on what 
grounds. The third is a case at Nisi Prius. 
Delam ainer v. W iniringham , in 4 Camp. 
Rep. 186. A ll of them are cases in which 
ships and crews were confined for a long 
time but were ultimately released, and the 
interrupted voyage completed so as to earn 
freight, and therefore wages. I t  was held that 
wages continued to be payable throughout. This 
could be supported, and was supported in the 
judgments, on the ground that both employers 
and employed treated the service as not ter
minated by the tempoary interruption, though 
there are passages in the judgments which admit 
of a broader interpretation. There is no distinct 
authority for the proposition that if a seaman is 
willing to fulfil his contract he is still entitled to 
wages, though the performance of it  has been 
made impracticable on both sides by a prolonged 
captivity.

Accordingly neither statute nor Admiralty 
law provides special guidance, and I  must 
recur to common law. The contract was for 
service on a ship for.a voyage within a period 
of two years. Both ship and crew were forcibly 
detained, the contemplated service became 
impracticable, so far as I  can judge, on the 
2nd Nov. 1914. Had the ship and crew been 
released on the 2nd Nov. I  do not think common 
law would have treated the contract of service as 
ended, and I  do not think the chance of her 
release was ended before the 2nd Nov.

In  my opinion, neither party was any longer 
bound by that contract from that date. I f  they 
were bound it must mean that wages were to be 
paid, without any service in return, for the entire 
duration of this war, or, in the present case, till 
the expiry of two years from the commencement 
of the service. The Napoleonic war after the 
rupture of the Peace of Amiens lasted for eleven 
years. I  think it was an implied term of this 
service, subject to any special law affecting sea
men, that it  should be practicable for the ship to 
sail on this voyage, in that sense which disregards 
minor interruptions and takes notice only of 
what substantially ends the possibility of the 
service contemplated being fulfilled. Both 
employer and employed made their bargain on 
the footing that whatever temporary interruption 
might supervene, the ship and crew would be 
available to carry out the adventure.

Accordingly I  think that the appeal should be 
allowed in respect of the period after the 2nd No*' 
I  learned with satisfaction that provision is to be 
made for cases of this kind from public funds. 
I t  cannot, of course, affect the decision of a court 
of law, but it  is in accordance with the sp>r>J 
which has always influenced both courts of la*' 
and the Legislature in dealing with a deserving 
class of men. The shipowners in this case have
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brought it  before the courts in order to settle the 
law, which has been in doubt, and are not open 
to any reflection.

Lord A t k i n s o n .—The main facts have been 
already stated by my noble and learned friend 
w“o has preceded me. The Coralie Horlock 
sailed from H ull at the end of May 1914 on the 
contemplated voyage to Alexandria, and from 
thence to other ports, and arrived at Hamburg, a 
Port within the limits, on the 2nd Aug. 1914. 
War having broken out between Great Britain 
and the German Empire on the 4th Aug. 1914, 
Ibis Bhip has from that date up to the present 
Ĵ me been detained in Hamburg by the German 
Government. The appellants have entirely lost 
be use of her. Her officers and crew were 

Upon the 2nd Nov. removed to a lodging ship 
in Hamburg, and on the 8th Nov. were in- 
erned at Ruhleben, near Berlin, where they still 

remain.
The Hague Convention makes certain provisions 

touching the fate of a ship belonging to one of 
ne belligerents found at the commencement of 
ostilities in the port of another belligerent. I f  

Germany should observe these provisions the 
ship will not be confiscated. I  utterly refuse to 
assume that she will do so. The respondent has 
ailed to prove that the ship has been confiscated. 
What has happened to her since her detention 
r^gan has not been proved. She may have been 
estroyed, or sent elsewhere, or devoted to some 

Particular use. The only thing certain about 
1 6,r *ate is that the appellants have been abso- 
^teiy deprived of the use of her since the 4th 

tl8' 1914, and that her crew have been interned 
s prisoners of war.

wvT so'e question for decision on this appeal is 
to 01 Hie admitted facts establish satisfac- 
t, riv  that the respondent’s husband, Thomas 
or? ceased to be entitled to (M. 10s. per month 

he 4th Aug. 1914. or if not then at what later 
(Hte if at an.
8 . boancient doctrine that freight was, as it was 
ovr mobher of wages, that the crew and the 
enfQ6rs ,°* Hie Bhip were co-adventurers in the 
Se erPrise of earning freight out of which the 
s„ J ° ari was to be paid, has been abolished by 
and Vk Hie Merchant Shipping Act 1894,
Wao the seaman is now entitled to be paid his
com®8 whether freight be earned or not. Still his 
th„tract is a contract to render his service for 

aobievement of the adventure or adventures 
his D wbich it is contemplated by both parties to 
UndCOntract H*e ship is to embark, and though, 
Shi ° u. 0dly, many provisions of the Merchant 

Act are framed to protect sailors from 
the_res.u^  their well-known improvidence, still 
aPnV 'u no reason whatever why a rule of law 
aPDl-°^ble c°ntracts in general should not be 
latt . "° Hie c°ntracts of seamen, where these
W l\ are n° t expressly or impliedly excluded 
dow u °Pera,tion. The rule I  refer to is laid 

? by Lord Blackburn in the case of 
S. 82R1 V- C a ldw d l (8 L. T. Rep. 356; 3 B. & 
Posit' these words: “ Where there is a
uaja uj,e contract to do a thing, not in itself 
oj. *nl» the contractor must perform it 
in 9ay damages for not doing it, although 
perfCOn8e9uence of unforeseen accidents, the 
un °^man°e of his contract may become 

pectedly burdensome or even impossible.
• But this rule is only applicable where the

contract is positive and absolute, and not subject 
to any condition express or implied; and there 
are authorities which, as we think, establish the 
principle, that where from the nature of the 
contract, it appears the parties must from the 
beginning have known that it could not be fulfilled 
unless when the time for the fulfilment of the 
contract arrived some particular specified thing 
continued to exist, so that, when entering into 
the contract they must have contemplated such 
continuing existence as the foundation of what 
there was to be done; there, in the absence of 
any express or implied warranty that the thing 
shall exist, the contract is not to be construed 
as a positive contract, but as subject to an 
implied condition that the parties shall be excused 
in case, before breach, performance becomes 
impossible by the perishing of the thing 
without default of the contractor.” This princi
ple applies not only to contracts in their 
executory stage, but when they have been in part 
performed.

In  Appleby v. Meyers (16 L. T. Rep. 669; L. 
Rep. 2 0. P. 651) the rule was, by the judgment 
of the Exchequer Chamber, applied to the case 
where the plaintiff contracted to erect certain 
machinery on the defendant’s premises, and to 
keep it in repair for two years, the price to be 
paid on the completion of the work. After some 
portions of the work had been finished, and others 
were in the course of completion, the premises and 
all the machinery and materials were destroyed 
by an accidental fire.

I t  was held that both parties were excused from 
the further performance of the contract, and that 
the provision as to the payment of the price only 
after completion, disabled the plaintiff from 
recovering anything in respect of the work done 
by him.

In  Houiell v. Coupland (33 L. ¡T. Rep. 832; 1
Q. B. Div. 258) it was applied to a case where a 
crop which was sold perished by disease.

In  B a ily  v. De Crespigny (19 L. T. Rep. 681; 
L. Rep. 4 Q. B. 180) the performance of a 
covenant was rendered impossible by an Act of 
Parliament, and the covenantor was held to be 
discharged.

In  K re ll v. Henry (89 L. T. Rep. 328 : (1903) 
2 K. B. 740) it was applied to a case where a flat 
in Pall Mall was hired in order to see the con
templated procession on the occasion of the 
coronation of his late Majesty King Edward 
the Seventh, which ceremony was postponed. 
The contract of hiring did not contain any 
express reference to the procession, but it was 
held that the proper inference to be drawn from 
the surrounding circumstances was that both 
parties to the contract contemplated the taking 
place of the procession along the proclaimed 
route as the foundation of the contract.

In  M elv ille  v. De W olf (4 E. & B. 844) the im 
possibility arose from an act of State as the 
primary cause. The plaintiff in the action was a 
seaman who had signed articles to serve on a 
voyage to the Pacific and back to a port in the 
United Kingdom for a term of three years at 71 
per month. The captain was sent home from 
Monte Yideo by a naval court, constituted under 
the Mercantile Marine Act of 1850, to be tried 
for shooting one of the crew. The plaintiff was 
sent home by the same court as a witness against 
him, and he attended the trial in this country in
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that capacity. When the trial was over the ship 
was in the Pacific, and it was practically impos
sible for him to return to her. The plaintiff 
claimed wages at the above rate up to the time 
the trial terminated. The defendant paid into 
court a sum sufficient to cover the plaintiff’s wages 
up to the time he left his ship. I t  was held that 
he was not entitled to any wages after he left the 
ship. Lord Campbell, on delivering judgment, 
said: “ After he was sent home from Monte 
Yideo to England he neither served under the 
articles actively or constructively, and as from that 
time the relation of employer and employed could 
not be renewed within the scope of the original 
hiring, we think that the contract must be con
sidered to be dissolved by the supreme authority 
of the State, which is binding on both parties.”

I t  will be observed that the contract so dis
solved was not a mere executory contract, but a 
contract in part performed.

In  the case of The Friends  (4 C. Rob. 143) the 
impossibility was the result of the act of a hostile 
State. The plaintiffs’ ship, a British ship, manned 
by a British crew, was, in the course of a voyage 
from London to Newcastle and back, captured by 
a French privateer. The plaintiff and some 
members of the crew were taken, as prisoners of 
war, to France, not because of their special con
nection with this particular ship, but because 
they were British subjects. While they were in 
custody the ship was recaptured, which as far as 
possible, according to law, restored the ante
cedent condition of things ; but a new hand had 
been hired to fill the plaintiff’s place. The ship 
continued her homeward voyage and reached the 
port of London.

The plaintiff sued for the wages which would 
have been due to him had he served on the home
ward journey. Sir William Scott (as he then 
was), in giving judgment, said : “ Nothing can be 
better settled than that the Act of Capture 
defeats all rights and interests, but it  is contended 
that the former interests revive on recapture 
The claimant was not on board at the time of 
recapture, and the owners were obliged to hire 
another to fill his place. Under these circum
stances the utmost that could be demanded, with 
any show of reason, would be, that the small 
portion of his wages earned prior to the capture, 
two days’ service, subject to salvage, were due. 
Beyond that it  is impossible to advance a 
pretension; for what right can a person in 
captivity have to demand the benefit of the labour 
of those who carried the ship to London, and still 
more of those who were hired in his place for the 
return journey ? ”

The contract in this case also was in part 
performed, but the service in aid of the adventure 
which the parties to the contract contemplated 
the seaman should render in return for his 
wages was made impossible by his incarcera- 
tion, and each party to the contract was held, 
therefore, to be relieved of the obligation it 
imposed.

In  my opinion the provision contained in the 
158th section of the Merchant Shpping Act of 
1894 to the effect that the service of a seaman 
and his title to wages cease when his ship is 
lost is but a statutory application of this same 
principle.

I  think that the loss referred to in this section 
does not mean merely the loss of the use of the

ship, but physical loss. Physical loss, however, 
is not to be confined to the foundering of the 
ship, or such like, but physical loss as defined in 
the judgment of Maule, J., in Moss v. S m ith  (9 
0. B. 94,103), applicable generally to mercantile 
contracts, and approved of by Lord Blackburn in 
Dahl v. Nelson (4 Asp. Mar. Law Cas. 392 ; 44 
L. T. Rep. 381; 6 App. (Jas. 38, at p. 52). 
Maule, J. said: “ I t  may possibly be physically 
possible to repair the ship, but at an enormous 
cost, and then also the loss would be to ta l; 
for in matters of business a thing is said to 
he impossible when it is not practicable, and 
a thing is impracticable when it can only be 
done at an excessive or unreasonable cost. I f  a 
ship sustains such extensive damage that it  would 
not be reasonably practicable to repair her, seeing 
that the expense of repair would be such that no 
man of common sense would incur the outlay, the 
ship is said to be totally lost.” Lord Blackburn 
points out that, though these words were used 
in the case of a policy of insurance, they 
were spoken generally of mercantile contracts, 
and that it was on the principle thus laid 
down that Geipel v. S m ith  (1 Asp. Mar. Law 
Cas. 268; 26 L. T. Rep. 361; L. Rep. 7 Q. B. 
404, and Jackson v. Union M arine Insurance  
Com pany (2 Asp. Mar. Law Cas. 435; L. Rep. 10 
C. P. 125) were decided. I t  was contended that 
this sect, 158 is exhaustive, and that no loss other 
than the physical loss there referred to can ter
minate the seaman’s contract, or his right to 
wages. In  my opinion that is wholly erroneous. 
I t  leaves out of consideration effective capture by 
a belligerent which transfers the property in the 
ship from its owners to the captor and enables 
that captor to give an effective title to his vendee, 
and it also leaveB out capture by pirates, which 
transfers the possession and custody of the ship, 
though not her ownership.

The above-mentioned cases are clearly distin
guishable from Beale v. Thompson (4 East, 546) 
as was pointed out by Lord Campbell in M elville  
v. De W olf (4 E. & B. 844). In  the former case 
the ship went out in ballast from England to 
St. Petersburg to bring cargo from thence to 
London, and was to be paid freight by the ton. 
The Emperor Paul of Russia, though at peace 
with England, had this ship, with others, seized 
and her crew imprisoned. On his death, in six 
months, the ship and crew were released. They 
were taken back on board of their ship, got her 
cargo, navigated her back to England, and 
earned the proper freight. Lord Ellenborougb, 
in delivering judgment, approved of, and relied 
upon the doctrine laid down in different words 
by Lord Hardwick in The K in g  v. Castle Church 
(1 Bur. 5, c. 70), and in The K in g  v. Eaton (p. 40 
of same report), respectively, to the effect in the 
first place, “ that where a servant returns and the 
master receives him, it  is always esteemed a dis
pensation of the master, and helps the discon
tinuance, and works in the nature of a remitter, 
and in the next: “ the absence of the servant for 
three weeks was purged by the master’s receiving 
him again, which ought to be received in that 
case as a dispensation, and in strictness of law, 
he still continues in the Bervice of the master, 
notwithstanding such absence.”

L o rd  E lle n b o ro u g h  h e ld  th a t  o w in g  to  the 
te rm s  upoD w h ich  th e  sh ip  was released, and the 
p ro p e rty  b e lo n g ing  to  th e  sh ip  and  th e  crew
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restored or compensated for, under the order of 
the Russian Government (551), there was no 
capture, notwithstanding the hostile nature of 
the seizure, and laid it  down that the right of a 
mariner to wages depends, first, on his earning 
freight for his owners on that voyage for which 
he was hired, and secondly, upon the performance 
by the mariner of the service be has agreed to 
perform, in respect of his owners during the 
voyage.

The jury found that the plaintiff had per
formed his services properly, and the freight 
was admittedly earned. And taking these three 
facts into consideration, the reception back of 
the plaintiff by the owners into their service, 
the earning of the freight, and the proper per
formance by the plaintiff of his service it  was held 
that he was entitled to his wages during the time 
of his captivity and until he reached London on 
the return voyage. Delamaine v. W interingham  
(4 Camp. 186) is to the same effect.

In  the present case the owners have not taken 
back the seaman Beal into their service. On the 
contrary they insist that the contract with him 
is at an end, and that his right to wages has been 
determined.

In  Wigging v. Ing leton  (2 Ld. Raym. 1211), a 
seaman, after serving three months on a voyage 
from Carolina to London, was impressed, under 
the Queen's authority, before reaching the 
delivery port. I t  was held that even though the 
ship reached that port he was only entitled to 
wages pro tanto for the time he actually served.

In  D a h l v. Neilson (ub i sup.), Lord Blackburn 
at p. 53 saidvthat it was “ held in Geipel v. S m ith  
by the whole court, and in Jackson v. Union 
M arine  Insurance Company by the majority 
in the Common Pleas, and in the same case in 
error by a majority of the Court of Exchequer 
Chamber that a delay in carrying out a charter- 
party caused by; something for which neither 
party are responsible, if so great and long 
as to make it unreasonable to require the parties 
4° go on with the adventure, entitled either of 
them, at least while the contract was executory, 
to consider it  at an end.” Lord Watson, on 
PP- 61 and 62, analysed these two cases at length, 
and approved of the decisions in them, and Lord 
Selborne stated he had read the judgments of his 
two colleagues and concurred in them.

In  the first of these cases the defendant vessel 
bad been chartered by the plaintiff to load at a 
Particular place a cargo of coals to be taken to 
Hamburg. Before; any breach of the agreement 
"be port of Hamburg had been blockaded by the 
brench fleet, and the Queen of England had by 
Proclamation enjoineu her subjects to strict 
Neutrality and not to commit any violation of the 
Law of Nations. Thereupon the voyage to Ham- 
burg became illegal. The defendant refused to 
*°ad his ship, and it was held he was justified in so 
jfbtbg, as the charter-party was for a single adven
ture to commence at once, and the contract being 
0secutory the further performance of it  within a 
reasonable time was prevented by an excepted 
cause—the blockade, which was a restraint of 
Princes. Lush, J. in giving judgment put the pith

the case thus. He said : “ I f  the impediment 
“ad been in its nature temporary I  should have 
thought the plea bad, but a state of war must be 
Presumed to be likely to continue long, and so to 
disturb the commerce of merchants as to defeat

and destroy the object of a commercial adventure 
like this.” I t  is not necessary, therefore, in such a 
case to wait till the delay has occurred. I t  is 
legitimate to come to the conclusion that the 
delay caused by war will be long, and so dis
turbing to commerce as to defeat the adventure 
and to act accordingly at once.

In  the second case, the plaintiff, a shipowner, 
entered into a charter-party dated in Nov. 1871, 
by which his ship was to proceed with all 
despatch from Liverpool to Newport and there 
load a cargo of iron rails for San Francisco. The 
plaintiff effected an insurance on the chartered 
freight. The ship sailed from Liverpool on the 
2nd Jan. and ran aground on the following jday 
in Carnarvon Bay. On the 15th Feb., while she 
was aground, the charterers threw up the charter- 
party and chartered another ship. On the 18th 
she was floated, but the necessary repairs could 
not be effected till Aug. The plaintiff sued on 
the policy for the chartered freight. The jury 
found that the time necessary for getting the 
ship off, and repairing her, was so long as to put 
an end to the adventure in a commercial sense.

This, according to Bramwell, B., as he then was, 
amounted to finding that the voyage the parties 
contemplated had become impossible, and that a 
voyage undertaken after the ship had been 
repaired would have been a different voyage, a 
different adventure, and held that there was an 
implied condition precedent in the contract that 
the ship should arrive at the port of loading in a 
reasonable time, the non-performance of which 
not only gave the charterer a cause of action, but 
released him from the contract, that he was not 
bound to load the ship, and that there was there
fore a loss of the charterer’s freight by perils of 
the sea.

The charterer did not wait till a reasonable 
time had elapsed before he repudiated the con
tract. He did that at once when a long delay in 
the process of repairing was reasonably probable.

In  a case tried before Sir William Scott, as he 
then was, he practically applied, many years 
earlier, the same principle to an executed con
tract, namely, the case of The E lizabeth  (2 Dods. 
403). This vessel sailed from London to St. 
Petersburg, took in cargo there, and started on 
her return voyage. She grounded on a reef of 
rocks at Gothland, was floated, and brought to 
Ostergman, where she was beached in order to 
examine her injuries. She was so damaged that 
she could not be repaired within the Baltic 
season— i  e., when the Baltic was sufficiently free 
from ice to be navigable. Though it is a general 
rule that a captain cannot discharge his crew in 
a foreign port, it  was held that, under these cir
cumstances, and having regard to the anticipated 
delay, he was clothed with authority in this case 
to do so. He did discharge them against their 
will (as it  was taken to be), at once, making pro
vision for their passage home to England. The 
ship returned to England in the month of April 
following, manned by a new crew. The plaintiff 
sued for wages up to the time of the return of the 
ship to the home port. I t  was held that he was 
only entitled to wages up to the date of his dis
charge. A t p. 408 of the report, the learned 
judge, Lord Stowell, said: “ The ship proceeded 
on the original voyage under the expectation 
entertained on both sides that she would return in 
the ordinary course of such voyage. A total loss by
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wreck happens. This operates as a total loss of 
wages. There may be cases much short of this 
8emi-naufragium which were not occasioned by the 
default of either party, but where it has origi- 
nated from vis m ajor, the act of God, which 
neither party had in contemplation at the time of 
the contract. . . .  I  am, therefore, clearly of 
opinion that they have no right to claim, as they 
have done, wages up to the time of the return of 
the Elizabeth. I f  they had obstinately stayed 
with the ship they would have done wrong, both 
with respect to the owners and to themselves. 
I  think the master had a right to dismiss them 
under this extreme pressure.”

Here the contract of the seamen was not exe
cutory ; it was in part performed. The time 
necessary to make the repairs had not elapsed. 
The delay had only been anticipated when the 
dismissal took place. I t  was the prospect that a 
long time must elapse before the ship was 
rendered fit for use, not the actual lapse of that 
time, which justified the captain in treating the 
adventure for which the crew contracted to serve 
as at an end, and their contracts as terminated.

This case was cited in the case of The O lympic 
(12 Asp. Mar. Law Cas. 318; 108 L. T. Rep. 
592; (1913) P. 92), and commented upon by 
Buckley, L .J ., as he then was. In  that caBe, 
as in the case of the Elizabeth and as in the 
present case, the contract of the seamen was 
in part performed. The Olympic, though very 
seriously injured, was well worth repairing, but 
it was the prospect of the delay necessary to 
effect the repairs required to render her seaworthy 
which in the opinion of the court rendered her a 
wreck within the meaning of this ¡sect. 158 of 
the Act of 1894 and justified her owners in treat
ing the particular adventure for which the crew 
contracted to serve as ended, and justified their 
dismissal.

In  my view the provision touching wreck con
tained in the 158th section of the Merchant 
Shipping Act of 1894 is merely a statutory ap
plication of the principle first laid down in the 
case of the Elizabeth to  cases when the ship 
sustains physical injury, not so grave as to 
amount to loss, yet sufficiently serious to render 
her unseaworthy until repairs, requiring a sub
stantial time to effect, are carried out upon her.

In  the present case it does not appear that the 
ship is physically injured. Once interned by this 
enemy power, the prospect of being interned for 
a length of time to which nobody can place a 
lim it opened up to her owners. Moreover, any 
day something may be done which would transfer 
the property in the ship from them to her 
captors.

In  Beale v. Thompson (4 East, at p. 561) Lord 
Ellenborough said : “ Seizure, even hostile,'is not 
necessarily capture, though such is its usual and 
probable result. The ultimate act or adjudica
tion of the State by which the seizure has been 
made assigns its proper and conclusive quality 
and denomination to its own original proceeding. 
I f  it  condemns in such case it iB a capture ab in it io .  
I f  it awards restitution as an act of justice as the 
Order of the 5th June 1801 expressly does, it 
pronounces upon its own act as not being a valid 
act of capture, but as a temporary seizure and 
detention upon grounds not warranting the con
demnation of the property or the dealing with it 
as captured. I t  seems to make no material

difference for this purpose whether the restitu
tion were awarded by the government of the 
country as an act of State, as in this case it was, 
or by any of the ordinary courts of civil judica
ture to which the administration of justice on 
these subjects is usually dedicated.” The mean
ing of that passage I  take to be this, that seizure 
per se is an equivocal act that whether it  shall 
amount to capture or not depends upon the 
intention of the captor in making it, that this 
intention may be shown by acts subsequent, 
namely, either the condemnation in the proper 
judicial tribunals of the State of the property 
taken as lawful prize, or by an act of the 
government of the country of the captors .as an 
act of State, and that when that intention is 
shown it operates by relation back to the original 
seizure, turning it either into a capture ab in it io ,  
or into a temporary detention ab in it io  not 
amounting to capture. Thus the circular of the 
5 th June 1801 was held to determine the character 
and purpose of the seizure made over six months 
previously.

In  Ooss v. W ithers (2 Bur. 683), Lord Mans
field, at pp. 693-695, deals with the principles 
adopted and practices followed by different Euro
pean countries on this question of prize. He 
leaves the matter, in many respects, quite un
decided. And consistently with everything that 
has been laid down in these two authorities, it 
may well be that any act of the Government of a 
belligerent Power indicating that they have 
treated a seized ship as their own property, Buch 
as the sale of it, for instance, would be sufficient 
to determine the character and purpose of the 
original act of seizure so as to make it either a 
capture proper with all its consequences or mere 
detention.

We are deciding this case without knowing 
whether anything of the kind has occurred in 
this instance. The fact, however, that it  might 
occur at any moment after seizure, renders it  all 
the more reasonable, just, and natural for the 
owners to have come to the conclusion on the 
4th Aug. 1914 that the adventure upon which 
their ship was embarked was put an end to, and 
the contracts of the crew, and their right to wages 
determined. They acted upon that conclusion in 
the only way, and to the only extent possible 
under the circumstances, by refusing to pay the 
allotment. In reference to Hadley v. C la rlre 
(8 T.R ., 263), it  has been already pointed out 
that the embargo imposed by the Order in 
Council appeared only to contemplate a temporary 
detention, as it  was made till “ further order ” 
And the point was never made that an embargo, 
even if originally intended to be temporary, might 
not put an end to the contract of affreightment if 
it  were prolonged (see Lord Kenyon, 265). A ll 
that was, in fact, decided was the abstract point 
that a temporary interruption of a voyage by an 
embargo does not put an end to such a contract.

Moreover, the judgments of Grove, J. and 
Laurence, J., especially that of the latter, rather 
indicate that they treated the contract to carry 
the goods to Leghorn as a positive and absolute 
contract to do so within a reasonable time—the 
dangers of the seas only excepted. The latter 
learned judge says, p. 267, they—“ absolutely 
engaged to carry the goods, the dangers of the 
seas only excepted; that, therefore, is the only 
excuse which they can make for not performing
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the contract. I f  they had intended that th9y 
should be excused for any other cause they should 
have introduced such an exception into the con
tract.”

Of course, if the contract of the parties be thus 
positive and absolute, they are bound by it, how
ever impossible the performance of it may be
come.

The contract with the crew in this case was not 
a positive and absolute contract, and the above 
case does not appear to me to touch the present 
case.

Sect. 134 of the Act of 1894 does not, I  think, 
touch this case. I t  obviously does not refer to 
the forcible act of an enemy.

No point was raised as to the two days which 
elapsed between the 2nd A ug , the day of arrival, 
and the 4th Aug., the day of the outbreak of war.

In  my opinion, therefore, the judgment of the 
Court of Appeal, as well as that of Rowlatt, J. 
was erroneous and should be reversed.

Lord Sh a w .—The respondent is the wife of a 
Beaman who signed articles as second mate on 
board the Coralie Horlock on the 21st May 1914. 
He agreed to serve “ on a voyage of not exceeding 
two years’ duration,” within certain limits, 
“ trading in any rotation and to end at such port 
in the United Kingdom or Continent of Europe 
(within home trade limits) as may be required by 
the master.”

His wife, the respondent, was duly made allottee 
?f one-half of his monthly wages. The papers are 
'n order, and there is no question of her right to 
£e paid the one-half of the wages which her 
husband has earned or to which he is entitled. 
She founds upon sect. 143 of the Act of 1894, con- 
-erring the right to sue and recover on allotment 
Dotes. By sub-sect. 2 it is provided that the 
seaman shall be presumed to be duly earning his 
wages unless the contrary is shown in te r a lia  by 
such “ evidence as the court in their absolute 
discretion consider sufficient to show satisfactorily 
that the seaman has ceased to be entitled to the 
wages.”

The question in the case, accordingly, is whether 
Beal has become entitled to wages from and after 
"he time when a state of war existed between 
Creat Britain and Germany.

The declaration of war took effect as from 
1 P'm' on *be 4th Aug. 1914. The Coralie Hor- 
joe* was then in the port of Hamburg, where she 
uad arrived on the 2nd. The ship still remains 
there. Apart from exceptional or provisional rules 
?r directions agreed to by the belligerent States, 
0r her owners or master to trade with the enemy 

wa8, 0f conr8ej illegal; for her crew it was equally 
degal to assist in trading with the enemy; to 

attempt an escape, whether with or without 
argo, may have been physically impossible ; in 
Dy case it would have exposed the ship to risk of

destruction.
7 -in A»posito v, Bowden (29 L. T. Rep. O. S. 295;

A, & B., p. 779), Willes, J., reviewing the case 
rs'm referring especially to Potts v. B ell 
L  Hep. 548), and to the judgment of Lord 

Cowell in the Hoop, stated the law in terms which 
enfV*kr6Ver 8*nce been doubted: “ I t  is now fully

tabhshed that, the presumed object of war 
a as much to cripple the enemy’s commerce 
irn °  CaP*'ure bis property, a declaration of war 
a jP°Hs a prohibition of commercial intercourse 

d correspondence with the inhabitants of the

enemy’s country, and that such intercourse, 
except with the licence of the Grown, is illegal.”

W ith o u t  fa u lt  on th e  p a r t  o f e ith e r p a r ty  to  the  
c o n tra c t o f service, la w  and fo rc9  com bined  to  
s top  th e  p rosecu tion  o f th is  v o y a g e ; and  th e  
adven tu re  was consequently  lost. In  m y hum b le  
o p in io n  th a t  stoppage and loss, h a v in g  a risen  
fro m  a d e c la ra tio n  o f war, m u s t be considered to  
have been caused fo r  a p e rio d  o f  in d e fin ite  
d u ra tio n , and so to  have e ffected a so lu tio n  o f  th e  
c o n tra c t a rrangem en ts  fo r  and dependent upon 
th e  co m p le tio n  o r  fu r th e r  con tin ua n ce  o f th e  
adventu re .

I  say this advisedly, in consequence of the 
argument presented to the House, and founded 
on the possiblity that after a declaration of war 
peace may be concluded within a short time, 
ships may be released and voyages and shipping 
adventures be resumed. As the cases show, such 
resumption does of consent take place, and courts 
of law pay respect to the terms upon which the 
resumption was made. But apart from the 
private arrangements of parties, the contracts 
are, in my opinion (and subject to the point as to 
a period of grace hereafter dealt with), brought 
to an end by a declaration of war, and all 
interested are entitled to have affairs settled 
upon that footing. And I  am further of opinion 
that the contract of service between owners and 
crews is also terminated in the same way, 
because it is a contract whose incident stand or 
fall with the adventure with which it was bound 
up.

I  do not think that any other rule would be in 
accord with law or would work. When a ship is 
put under detention by a declaration of war, I  
cannot see room for a condition of affairs which 
would leave parties in suspense, feeling that they 
are bound-if the war be short but free if the war 
be long. In  the case of a vessel in an enemy 
port, the war descends upon master and crew 
alike, taking no regard of either contract rights 
or obligations, but putting all alike on the 
common footing of British citizens, and as such 
placing their liberty completely at the disposal of 
the enemy Power. Germany made no lesser 
claim in the present case. From the 4th Aug. 
the owners “ were deprived of the possession of 
this said vessel, and the said Tom Rea Beal, with 
the officers and other members of the crew, were 
on or about the 2nd Nov. removed from the said 
vessel to a lodging ship in Hamburg, and on or 
about the 8th Nov. were interned at Ruhleben, 
near Berlin,” where they still remain.

While the general question as to the effect of 
a declaration of war should, in my opinion, be 
resolved as stated, I  should also feel entirely free 
to hold that the circumstances of the present case 
leave no doubt as to disruption of the con
tract relations of parties and the loss of the 
adventure.

Germany allowed no period of grace for load
ing or unloading, or for departure with freedom 
from capture on transit. The practice of nations 
in this particular has greatly varied. I  refer with 
much satisfaction to the treatment of this subject 
in Mr. Higgins’ valuable work on The Hague 
Peace Conferences. On the outbreak of the 
Crimean W ar in 1854, enemy trading ships were 
allowed a period of six weeks, by Russia on the 
one hand and Britain and France on the other. In  
1866 Prussia made the same allowance to Austria,
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Yery liberal concessions on this head were made 
by the United States of America to the ships of 
Spain on the outbreak of war between those 
countries in 1898. Since that time the instances 
show less indulgence to peaceful commerce. On 
the occurrence of the Russo-Japanese W ar in 
1904, Japan allowed a week, Russia forty-eight 
hours. In  the present instance no allowance was 
made. The circumstances are specially notable. 
Great Britain was manifestly willing that the 
spirit of The Hague Convention should be obeyed 
and that days of grace should be allowed. On the 
day of the declaration of war—namely, the 
4th Aug. 1914—an Order in Council was issued 
referring to the practice in the past and to the 
terms of the Convention. I t  provided that a 
period of grace for loading, unloading, and 
departure should be allowed to all German vessels 
in British ports—namely, until midnight of the 
14th Aug. This was subject to information 
being received not later than the 7th, that 
“ the treatment accorded to British merchant 
ships and their cargoes which, at the date of 
the outbreak of hostilities, were in the ports 
of the enemy, or which subsequently entered 
them, is not Iobs favourable than the treatment 
accorded to enemy merchant ships ” by the 
Order in Council. Germany did not accept this 
overture.

The uncertainties and hesitations of nations 
upon the question are reflected in art. 1 of The 
Hague Convention of 1907, in which the inter
national consent was reduced to the mere pro
position that “ it  is desirable ” that a merchant 
ship in an enemy port should “ be allowed to 
depart freely, either immediately or after a 
reasonable number of days’ grace.” As applied 
to the case of the Coralie Borlock at Hamburg 
the enunciation of this sentiment has proved 
worthless.

I  observe, however, that sect. 2 of the Conven
tion is also founded on in the courts below. I t  
provides that such a ship “ may not be confis
cated. The belligerent may detain it, on condi
tion of restoring it after the war, without payment 
of compensation, or he may requisition it  on 
condition of paying compensation.”

I  am not in a position to say whether this head 
of The Hague Convention will be respected by 
the Government of Germany. That learned 
judge Swinfen Eady, L.J. says that “ in the 
absence of any evidence to the contrary it must 
be presumed that she is merely detained on con
dition of being restored after the war.”

I t  is not necessary, in the view which I  take, to 
discuss the point at length. I  have already 
referred to the action of Germany in regard to 
the subject of days of grace. Other circum
stances might also have to be considered on the 
point of whether The Hague Convention afforded 
any presumptive aid in the construction of rights 
or obligations, or in regard to the action of the 

resent belligerents. Whether even—conventions 
aving been disregarded—rights would have to 

be determined as in pre- convention days—the 
days, according to Lord Mansfield (2 Douglas, 
614a), of confiscation “ if no reciprocal agree
ment is made ”—on such points no opinion need 
be indicated. But they do bear on the question 
of presumption from the terms of The Hague 
Convention, which is referred to in. the courts 
below.

I  must express the gravest doubt whether any 
such presumption is in place in the present case. 
Speaking for myself I  should not feel justified 
upon the terms of this international convention 
in allowing my mind to be swayed by such pre
sumptions as would be appropriate to an inviolate 
document or to one which is backed by the sanc
tions of municipal law. What, in short, during 
the course of the war or under the stress of 
circumstances, may happen to this ship, no one 
can foresee : destruction, confiscation, or return— 
any of these things may occur; and all are involved 
in the overwhelming uncertainty both as to time 
and circumstance which follows from the present 
state of war. W ith regard to the effect of a 
declaration of war there is certainly, however, 
one presumption. I t  has been expressed in 
various decisions, but was clearly stated by Lush 
J. in Geipel v. S m ith  (1 Asp. Mar. Law Cas. 268 ; 
26 L. T. Rep. 361): “ A state of war must be 
presumed to be likely to continue so long, and 
so to disturb the commerce of merchants, as to 
defeat and destroy the object of a commercial 
adventure like this.”

The judgments of the courts below proceed 
upon the two propositions—(1) that the ship is 
in  esse—she is neither wrecked nor lost, and 
(2) she is temporarily detained, and therefore that 
the principle of the old embargo cases applies. I  
again take leave to refer to this second point. 
I  think an analysis of the embargo cases shows 
that they depended largely if not altogether on 
these considerations. In  the first place, in the 
working of the old rule that freight is the mother 
of wages, the question as to whether wages were 
due could not be adjusted until after the voyage 
was over and the freight was earned. Accord
ingly, in the leading case of Beale v. Thompson 
(4 E. 546), the essential fact founded on was this, 
that after an embargo laid on by the the Tsar 
Paul had been taken off by that erratic Sovereign 
the voyage was resumed, the same ship and the 
same men employed, and all the men taken on to 
complete the same voyage, under circumstances 
which showed “ a recognition on the part of the 
master that he and the sailors then stood in their 
original relative situation to each other under the 
articles by which that relation was constituted ” : 
(4 East, 565). The rule as to the dependency of 
wages on freight has long ago been abolished by 
statute; and while, of course, it  might be possible 
under special bargain to continue or resume 
contract relations upon Bpecial terms, I  have great 
doubt whether the embargo cases to which I  have 
referred can be now relied upon in support of any 
part of the modern law of seaman’s wages. These 
observations apply in terms to other cases cited 
—e.g., to D elam ainer v. W interingham  (4 Camp. 
186).

Upon, however, the proposition that the ship 
is neither wrecked nor lost, I  argree with the 
learned judges in the courts below. Upon the 
other hand, I  cannot see my way to hold that 
there is therefore an indefeasible right to recover, 
under sect. 158 of the Act, unless and until such 
wreck or loss occurs. I  venture respectfully upon 
that subject to adopt the judgment of my noble 
and learned friend, .Lord Wrenbury.

I  now come, accordingly, to what is by far the 
most important point in the case. Granted that 
a state of war exists, with consequences which 
include the stoppage of the voyage and the



MARITIME LAW CASES. 265

H . op L .] H orlock v. B e a l . f H . op L.

internment of officers and crew, are wages due 
for a period subsequent to the declaration of 
war, the ship itself having been neither 
wrecked nor lost, and being still in the port of 
Hamburg P

I t  may be conceded that the continued 
existence of the subject-matter of the contract 
has formed a large part in the consideration of 
such a question. Under the law of Home the 
illustration of the solution of a contract obliga
tion was frequently given from the case of a 
promise with regard to a slave. In  such a case, 
if the slave died or was manumitted before being 
handed over, the contract was at an end. The 
7®n<J°r, however, remained, of course, answerable 
if he was responsible for what had occurred—if 
oe had himself killed the slave or set him free. 
In  all cases, however, where no fault attached, 
file failure of the corpus certum  released the 
contracting parties.

Several of the citations from the Digest on this 
subject are made by Lord Blackburn in the 
leading case of T ay lo r v. Caldwell (8 L . T. Rep. 
o56; 3 B. & S. 826), and one can entirely assent 
t0 . that very learned judge’s view that the 
Principle is adopted in the civil law as applicable 
to every obligation of which the subject is a 

certain. He cites Pothier in support of a 
definition of much precision as follows: “ The 
debtor corporis certi is freed from his obligation 
when the thing has perished neither by his act 
dor his neglect, and before he is in default, unless 
oy some stipulation he has taken on himself the 
risk of the particular misfortune which has
occurred.”
_ In  another passage of this judgment Lord 
fjlackburn remarks: “ In  none of these eases is 

Promise in words other than positive, nor 
s there any express stipulation that the desfiruc- 
ion of the person or thing Bhall excuse the per- 
ortuance: but that excuse is by law implied, 
coause from the nature of the contract it is 

C e re n t  that the parties contracted on the basis 
the continued existence of the particular person 

0r chattel.”
*h^n course of laying down these principles 

0 cases which had occurred in the English 
j  were referred to, and that of W illiam s  v. 

i03/d, reported in W . Jones, Rep. 179, was 
especially founded on.
br f I 8 “ dnifcst that the principle last adum- 
l o p ' i  was capable of a wider practical and 
cor a aPPli°ation than to the failure of a certum  
som^/il- underlying ratio is the failure of 
in ,?tning which was at the basis of the contract, 
Partie m*n<* an<* intention of the contracting

pro ^ 8i ratio has, I  am humbly of opinion, been 
tj, P0ry  developed in recent years. I  do not go 
rrm°r®“ a^ the decisions, but I  think it right to 
nq??°n t hat of K re ll v. Henry  (89 L. T. Rep. 328;

1 2 K . B. 740), in which I  desire to attach 
orfi I 0HPectful and pointed concurrence in the 
thoBl° n delivered by Vaughan Williams, L.J. in 
limit Pf1888!?68 : “ Whatever may have been the 

the Roman law, the case of N icko ll v. 
mat J 84 L - T - ReP- 804; (1901) 2 K . B. 126) 
Prin6'8 l ^ a*n that the English law applies the 
of not only to cases where the performance
tion 6 i ontract becomes impossible by the cessa- 
snbifit exiatence of the thing which is the 

J ct-matter of the contract, but also to cases 
V °L. X I I I . ,  N. S.

where the event which renders the contract 
incapable of performance is the cessation or non
existence of an express condition or state of things 
going to the root of the contract.” This view is fully 
discussed by the learned judge. I  think it to be 
in entire accord with that doctrine of frustration 
of voyage which has become fully accepted since 
the case of Jackson v. Union M arine  Insurance  
Company (2 Asp. Mar. Law Gas. 435; L . Rep. 
10 O. P. 125), with the doctrine underlying 
Taylor v. Caldwell (sup.), and with sound legal 
principle.

Lord Blackburn, in discussing the civil law, 
only cited Digest 45,1, 33 and Digest 45, 1, 23, 
and confined his survey of that law to the failure 
of a corpus certum, developing the doctrine, as it  
were from that point. And Vaughan Williams, 
L.J. reasons upon the same limited premises, 
stating that “ the Roman law dealt with obli
gations de certo corpore.”  The passages cited 
are from the book “ de verborum obligationibus.” 
The subject is too large for treatment here, but 
it  may be said that the same principle appears in 
book 18, “ de contrahendue emptione.” Even in 
regard to book 45, however, another text shows 
that the development and wider application of the 
principle was not unknown to Roman jurists and 
was approved. I t  is Digest 45, 1, 91. After 
dealing with the case of a slave, the ordinary 
illustration of a certum corpus, and of his death, 
the review of the principle is broadened thus: 
“ Si sit quidem res in rebus humanis, sed dari 
non possit, ut fundus religiosus (puta) vel sacer 
factus, vel servus manumissus, vel etiam ab 
hostibus si capiatur ”—then in each of these 
instances liability under the obligation flies off, 
if  the occurrences do not arise from the pro- 
miBSor’s fault. Mr. Hunter in his invaluable 
work thus paraphrases the dictum as to the sale 
of a piece of land : “ Sempronius promises to give 
a small plot of ground to Maevius. After doing 
so he buries a dead body in the place and thus 
makes the land extra- commercium. Sempronius 
must pay its value. I f  the land had belonged to 
another who had buried a body in it, he would 
have been released.” The illustration is not 
inapt even to the present case, for it  shows that 
it  was no answer to say “ the land, the certum  
corpus, is there,” for the land having through no 
fault of the promissor become extra-commercium, 
by burial of the dead, then the basis of the 
transaction, the root of the contract as that had 
been contemplated by the parties, had gone, or 
had suffered such an alteration as to release them 
from the obligation itself. This was a case 
analogous to that of the slave who was still 
alive but had been manumitted or had been cap
tured by the enemy. I t  is thus not without 
interest to observe that not only had the principle 
been laid down, but its modern development had 
been foreshadowed in Roman times.

The application of the principle in the present 
case can, in my opinion, lead to only one result, 
namely, that a dissolution of the relation of 
master and servant occurred in the case of the 
Coralie Horlock upon the declaration of war 
between Germany and Britain. The vessel being 
then in the port of Hamburg, remains there; her 
master, officers, and crew are interned as 
prisoners; the voyage and adventure contem
plated have been brought to an end. No 
light is thrown upon the question by illustrations

2 M
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of contracts of service which have been ter
minated, say, by a bankruptcy or a cessation of 
business; in such cases the servant, having lost 
his employment, is able to say, “ I  am here, will
ing and able, to render the service contracted 
for.” In  the present case these ideas would be 
fictional; the ship cannot be navigated, no orders 
in that regard by the master could be obeyed, 
and the crew, unhappily, is prevented by hostile 
force from rendering the ship any service what
soever. In  such circumstances I  do not Bee my 
way to hold the seaman to be entitled in law to 
wages which, through no fault of the owners, he 
is entirely unable to earn by service. Such caseB, 
no doubt, will take their rank among the many 
desolating circumstances which demand remedial 
attention at the hand of Parliament or the 
executive power.

I  think that the appeal should succeed.

Lord P a r m o o r .—In  this appeal, involving a 
question of great general importance, I  agree with 
the decision of Rowlatt, J . and of the majority in 
the Court of Appeal.

The plaintiff in the action and the respondent 
in the appeal is the wife ot Tom Rea Beal, who 
signed articles as second mate on board the 
Coralie Hovlock on the 21st May 1914.  ̂On the 
same day an allotment note was duly signed in 
favour of the respondent, for the sum of 4i. 15«. to 
be paid monthly by the appellant during the 
period of the articles. On the 4th Aug. 1914, at 
the outbreak of the war, the Coralie Eorlocle was 
in the port of Hamburg, and was then, and still 
is, unable to leave by reason of detention by the 
German authorities. The appellant paid to the 
respondent, under the allotment note, certain sums 
up to the 2nd Aug. 1914, but contends that he is 
not liable to pay to Tom Rea Beal any wages 
after the 4th Aug. 1914, and in consequence is 
not liable to make any further payment to the
respondent. . , , „

The case was tried on an agreed statement ot 
facte. The contract of service as a mariner by 
Beal was, “ on a voyage of not exceeding two 
years’ duration to any ports or places within the 
limits of 75 degrees north and 60 degrees 
south latitude, commencing at Hull, proceeding 
thence to Alexandria, and (or) any other ports 
within the above limits; trading in any rotation 
and to end at such port in the United Kingdom 
or continent of Europe (within home trade limits) 
as may be required by the master.” The decision 
of the appeal depends upon the construction of 
this contract.

The material facts are contained in paras. 7 and 
8 of the statement:

On and a fte r the 4 th  A ug. 1914, a sta te  o f w ar existed 
between the  U n ited  K ingdom  o f G reat B r ita in  and 
Ire la n d  and the  E m pire  o f Germany. The said vessel 
was then and s t i l l  is  in  the  p o rt o f H am burg , and is 
unable to  leave the  said p o rt by  reason o f detention 
b y  the  German au tho rities . The appellan t has been 
sinoe the  4 th  Aug. 1914, and s t i l l  is, deprived o f the 
possession o f h is  said vessel, and the said Tom  Rea Beal, 
w ith  the  officers and other members o f the  crew, were 
on o r about the  2nd N ov. removed from  the  said 
vessel to  a  lodg ing ship in  H am burg , and on or about 
the  8 th  N ov. were in te rned a t Kuhleben, near B e rlin ,

I t  is not allowable to make conjectures in favour 
of the appellant outside the facts contained in the 
statement and any inferences deducible there-

[H . o f  L.

from. I  agree in this respect with the views 
expressed in the judgments of Rowlatt, J. and 
Bankes, L.J.

In  the course of the argument arts. 1 and 2 of 
TheHague Convention, No. 6 of 1907, were referred 
to. They are as follows :

W hen a m erchant ship be longing to  one of the 
be lligeren t Powers is  a t the commencement o f hostilitie s  
in  an enemy po rt, i t  is  desirable th a t i t  should be 
allowed to  depart free ly , e ither im m ediate ly  o r a fte r a 
num ber o f days’ grace, and to  proceed, a fte r being 
fu rn ished w ith  a pass, d ire c t to  its  p o rt o f destination o r 
any p o rt ind ica ted to  i t .  The same princ ip le  applied in  
the case o f a ship w h ich  has le f t  its  la s t p o rt o f 
departure before the commencement o f the  w ar and has 
entered a p o rt be longing to  the  enemy w hile s t i l l  
igno ran t th a t h o s tilit ie s  have broken out.

Then art. 2 :
A  m erchant ship w hich, ow ing to  circumstances 

beyond its  con tro l, may have been unable to  leave the 
enemy p o rt w ith in  the period contemplated in  the  p re 
ceding artio le , or whioh was no t allowed to  leave, may 
n o t be confiscated. The be lligeren t m ay m ere ly  detain 
i t  on condition o f res to ring  i t  a fte r the  w ar w ith o u t pay
m ent o f compensation, o r he m ay requ is ition  i t  on 
cond ition  o f paying o f compensation.

The case appears to have been argued on the 
footing that the vessel was detained in accordance 
with the conditions of these articles. These articles 
could not be referred to if they contained pro
visions inconsistent with the agreed statement of 
facts, but I  think that they are in accord with the 
said statement, and that there is no objection to 
the reference which has been made to them in the 
judgments of the courts below.

The respondent has proved, pursuant to 
sect. 143 (2) of the Merchant Shipping Act 1894, 
that she is the person mentioned in the allotment 
notç, and that the note was given by the owner or 
by the master or some other authorised agent. 
Her husband, therefore, is to be presumed to be 
duly earning his wages, unless the contrary is 
shown under sub-sect. 2 (<Z) : “ by such other evi
dence as the court in their absolute discretion 
consider sufficient to show satisfactorily that the 
seaman has ceased to be entitled to the wages out 
of which the allotment is to be paid.” The ques
tion is whether this onus has been discharged. 
The writ was issued on the 10th April 1»15, and 
judgment has been given in favour of the respon
dent for the amount of the allotment note up to 
the date of the writ. I t  is important that this 
limitation should be observed. My opinion is 
based on the conditions as they then existed-— 
namely, a detention which had operated from the 
4th Ang, 1914 to the 10th April 1915, and of
which the éubsequent length was indeterminate 
and not capable of exact definition.

The first question ,to be decided is whether 
under the conditions stated in the agreed state
ment of facts, the matter is determined by 
statutory enactment. I t  is not suggested that 
Tom Rea Beal has been discharged abroad under 
the provisions of the Merchant Shipping Act 
1906 or that his right to wages has been sus
pended under the Merchant Shipping Act of 
1894 The relevant section is sect. 158, which 
enacts that where the services of a seaman ter
minate before the date comtemplated in the 
agreement by reason of the wreck or loss of 
ship, or of his being left on shore at any phj°® 
abroad under a certificate granted as provided

H o r l o c k  v. B e a l .
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by that Act of his unfitness or inability to pro
ceed on the voyage, the seaman shall be entitled 
to wages up to the time of such termination, but 
not for any longer period. I f  there has been a 
loss of the ship within the meaning of this section 
the appellant is not liable.

I t  is not necessary to attempt to define exhaus
tively all the cases which might be included 
within the term “ loss of the ship,” but, in my 
opinion, it  does not include such a case as that 
of the Coralie Horlock, of the possession of which 
the appellant has been deprived since the 4th Aug. 
1914 by reason of its detention in the port of 
Hamburg. The ship has not been lost by any 
physical accident, such as might have caused a 
wreck, and there is no evidence that it  has been 
requisitioned by the German authorities, or that 
there has been any confiscation of ownership. 
The use of the vessel has been lost for an indeter
minate time. I  doubt whether the loss of the 
use of a vessel comes in any sense within the 
words “ loss of the ship ” in sect. 158 of the Act 
of 1894. I t  is not necessary to decide this point. 
There is no finding in the agreed statement of 
facts which could justify the inference that, owing 
to its detention, the ship has no longer a com
mercial value, or that the expense incurred, or 
to be incurred, in not abandoning her, is such that 
no man as a matter of business would incur the 
outlay.

I  am in agreement with Rowlatt, J. when he 
said: “ Now, what I  have stated with regard to 
the position of the ship in Hamburg under The 
Hague Convention, if it is right, negatives any 
question'as to the loss of the ship. She is there; 
the property in her has not changed; she is 
simply detained, and apart altogether from what 
Waa said in the case of Sievrigh t v. Allen, which 
was cited to me, it  is impossible to hold that the 
ship is lost.” I t  was argued on behalf of the 
aPpellant that, although sect. 158 was not 
exhaustive of the cases in which a seaman was 
sntitled to wages up to a given time, but not for 
aily longer period, yet that the section did cover 
und was intended to cover, a case such as the 
Present, in which if the seaman is no longer 
entitled to his wages it is by reason of the alleged 
° bs of the ship. I  think that there is good 
eason for this contention, but I  prefer to place 
y opinion on wider grounds. Assuming that 

ect. 158 has no application, Tom Rea Beal was, 
n my opinion, entitled to the payment of his wages 
P the date of the issue of the writ on the 
onstruction of the contract of service, andthe respondent succeeds in her claim as allottee.

.e articles, which contain the contract of 
ervice, make no express reference to the contin

gency which has happened, and which is said to 
ave ,^i8solved the contract and to have defeated 

ttny claim to wages.
Ihe detention of the vessel, and the imprison- 

fa i „°1 the mariners, did render it impossible in 
P ef *°r '^om Hea Beal to be in a position to 

the duties of his service as a mariner, 
def i 8 condition was not brought about by any 
dis h j-°n kis part, and there is no suggestion of 
on ?. dience to any command or to any refusal 
eir bl8 to do his duty. Whether under such 
ci uumstances the contract is dissolved, or a 
den01 i °  wa8es under the contract is defeated, 
or • n<~? on the bargain of the parties as expressed 

1mplied in the contract which they have made.

I f  the events which have happened subsequent to 
the date of the contract, and which operate to 
make its performance no longer possible, are of 
such a nature and character that they can 
reasonably be supposed to have been within the 
contemplation of the contracting parties at the 
time when the contract was made, then the sub
sequent contingency does not dissolve the contract, 
or release either party from a continuing liability 
under the contract. Even though the general 
liability under the contract continues, the claim 
of a plaintiff may be defeated by proof of non- 
compliance with any one or more of the special 
contract stipulations. An illustration arises in 
the leading case of Beale v. Thompson (4 East, 
456). One of the arguments urged on behalf of 
the defendant in that case was that the articles 
contained a special stipulation against mariners 
going on shore, under any pretence, before the 
voyage was ended, without the leave of the com
manding officer on board, and that the plaintifE 
had gone on shore in contravention of this 
stipulation. Lord Ellenborough having found 
that the freight had been earned, and that the 
contract had not been dissolved, says “ that the 
only remaining question necessary to be decided 
in order to perfect the plaintiff’s claim to have 
his wages paid out of that fund (i.e., freight) is : 
Has bis service under the articles been duly 
performed by him ? ” The special verdict of the 
jury had found that the plaintiff did his duty as 
a seaman during the voyage, but it  was said that 
the facts stated in the special verdict showed 
that during a considerable period of the time, 
for which the wages are claimed, the master 
was out of possession of the vessel, and the crew 
were all marched up the country and detained as 
prisoners.

Lord Ellenborough held that the stipulation in 
the articles that the plaintiff should not be on 
shore under any pretence, before the voyage was 
ended, without the leave of his commanding 
officer on board, did not apply to a case of 
imprisonment, and must be understood as being 
on shore by the party’s own unauthorised act. 
In  the present case there is no question of the 
breach of a special stipulation in the articles, such 
as would defeat the claim to wages, if the contract 
is not dissolved. I t  was further held in Beale v. 
Thompson (sup.) that if the imprisonment on 
shore could be considered as a breach of the 
stipulations in the articles, such breach had been 
remedied by the subsequent action of the master, 
but this alternative finding does not affect the 
principle of the decision, and is not applicable in 
the present case.

The question, therefore, to be determined is 
whether the detention of the vessel and the 
imprisonment of the mariners have dissolved the 
contract of service. The general rule of the 
common law is that a contract is not dissolved, or 
the parties excused from their obligations, in 
cases in which the performance has become 
impossible, owing to conditions which ha ve only 
become operative subsequent to the contract date. 
The object of this rule of construction is to give 
effect to the intention of the contracting parties 
as expressed in their contract, and it is not 
applicable if a contrary intention is expressed or 
implied in a particular contract. In  a mariner’s 
contract for wages it has been held in a decision 
confirmed in this House (Beale v. Thompson, sup.)
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that the hostile detention of the vessel and the 
internment of the crew do not of themselves 
dissolve the contract of service, and this decision 
appears to have been uniformly recognised.

In  Beale v. Thompson (sup.) the vessel was 
detained by hostile seizure for a period of about 
six months and then released. The voyage was 
continued, and the freight had been specifically 
earned and received by the owners of the vessel. 
A t this date the doctrine that freight was the 
mother of wages prevailed, and it  was necessary 
that freight should be earned before a claim to 
wages could be made good. This condition having 
been fulfilled, it  became necessary to decide 
whether the detention of the vessel and the 
imprisonment of the mariners dissolved the con
tract of service on which the seaman relied for 
his claim. Lord Ellenborough, in his judgment, 
draws a distinction between detention and cap
ture, and holds that detention, as distinguished 
from capture, did not defeat the plaintiff s claim 
to wages. I t  should be noted that this decision 
was given in reference to a detention which had 
lasted for a period of about six months and had 
terminated; but if the detention of the vessel 
and the imprisonment of the mariners had of 
themselves operated to dissolve the contract, such 
contract would have been dissolved as at the 
date of the commencement of the detention and 
imprisonment, and there would have been a 
severance between such contract and any contract 
subsequently entered into by the master when the 
vessel was released. This decision was brought 
before this House by wriu of error, and confirmed. 
The Journals of this House contain the Order 
made: “ That the said judgment be in all things 
affirmed, and that it  stand in full force and virtue 
notwithstanding the causes and matters aforesaid 
aB above assigned in error.”

I  am unable +o draw any material distinction 
between the relevant facts in the case of Beale v. 
Thompson and the agreed facts of this case. In  
Beale v. Thompson the vessel was unable to leave 
the port and continue her voyage by reason of 
hostile detention by the Russian authorities, and 
in this case by reason of hostile detention by the 
German authorities. In  each case there is a 
hostile seizure, which Lord Ellenborough distin
guishes from capture. In  Beale v. Thompson the 
mariners were removed from the ship and im
prisoned on land; in the present case the crew 
were first removed to a lodging ship at Hamburg, 
and subsequently, on or about the 8th Nov., were 
interned at Ruhleben, near Berlin.

The earlier case of P ra tt v. C u ff is referred to 
in Thompson v. Bowcroft (4 East, 43). In  this 
case a vessel was captured by the Dutch and 
carried to Delfziel. The plaintiff was confined 
on board ship for seven months and subsequently 
in Haerlingen prison until the 23rd Jan. in the 
following year, when the vessel and plaintiff were 
released. The jury found in favour of the plain
tiff for wages during the period of his imprison
ment, subject to the opinion of the court. A t a 
subsequent trial the jury found that the freight 
had been received by the defendant. Lord 
Kenyon is said to have expressed so strong an 
opinion for the plaintiff that the case was never 
afterwards pressed by the defendant.

In  Hadley v. Clarice (8 Burn. & East. 259) the 
defendants had contracted to carry goods from 
Liverpool to Leghorn. On the arrival of the

vessel at Falmouth an embargo was laid on her 
for an indeterminate period, “ until the further 
Order of Council.” I t  was held that even after 
two years, when the embargo was taken off, the 
defendants were answerable in damages for the 
non-performance of the contract. The report 
shows that it  was argued on behalf of the defen
dant that the case fell within the rule that when 
a contract which was possible and legal at the time 
of making it becomes afterwards impossible by the 
act of God, or illegal by an instrument of the 
State, the obligation is discharged. This  ̂argu
ment was not accepted by the court as reterable 
to a contract of this character, and Lord Kenyon 
bases his judgment on the general proposition 
“ that a temporary interruption of a voyage by 
an embargo does not put an end to such a con
tract as this.” Lord Kenyon further expresses 
the opinion that no line can be drawn dependent 
on the duration of the embargo; but it is not 
necessary to indorse so wide a proposition in the 
present instance. This decision was given on a 
contract of carriage, and not on a contract of 
service, but the principle and reasoning are 
equally applicable to a contract of service.

This case was referred to both in the judgment 
of Bramwell, B. and in the dissentient judg
ment of Oleasby, B. in the case of Jackson v. 
Union M arine  Insurance Company (2 Asp. Mar. 
Law Cas. 435; L . Rep. 10 C. P. 125), but its 
authority is not impugned. In  the judgment 
of Bramwell, B. it  is said : “ I t  may safely be 
said that there the question was wholly different 
from the present.” Cleasoy, B. quotes with 
approval a passage from the judgment of Bovill, 
C.J. in the court below : “ I  have no difficulty in 
subscribing to the doctrine laid down in Hadley  
v. Clarice that a common embargo does not put 
an end to any contract between the parties, but is 
to be considered as a temporary suspension of 
the contract only, and that the parties must 
submit to whatever inconvenience may arise 
thereon, unless they have provided against it by 
the terms of their contract. . . . The principle of 
Hadley  v. Clarke is that an embargo is a circum
stance against which it is equally competent for the 
parties to provide as against dangers of the sea, 
and, therefore, if they do not provide against it, 
they must abide by the consequences of their
contract,” .

In  the case of Delam ainer v. W m teringham  
(4 Camp. 186), the plaintiff claimed to receive 
wages during a hostile embargo in a foreign port, 
while he was imprisoned on shore on proof-“ 
which was then necessary—that the voyage had 
been completed and the freight earned. Objec
tion was taken that the nature of the embargo 
had not been proved. Lord Ellenborough, how
ever, gave judgment for the plaintiff, presuming 
the fact that the embargo was not of such a 
nature as to put an end to the contract between 
the master and owners of the ship and the 
mariner, and finding that there was no severance
of service. ...

I  am unable to find any case in conflict witn 
the principle laid down by Lord Ellenborough and 
confirmed in this House in the case of Beale v. 
Thompson, but I  have not overlooked the cases 
quoted in the argument before your Lordships.

In  the case ot M elv ille  v. De Wolfe (4 E ll. & B1.» 
844), it was held that where a seamen bad been 
sent home as a witness against his captain on a
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trial for shooting one of the erew, there was a 
complete dissolution of the contract of service, 
and no claim for wages could be maintained. In  
this case, however, a distinction was drawn 
between such a dissolution of the contract of 
Bervice and a temporary detention. Lord Camp
bell, in his judgment, expressly approves Beale v. 
Thompson-. “ We are certainly bound by the case 
of Beale v. Thompson . . . we entirely approve
of that decision; for there nothing had occurred 
to dissolve the contract; and the relation con
stituted between the parties when the ship’s 
Articles were signed might well be considered as 
enduring till the return of the ship to England. 
The ship was only detained under an embargo, 
which in its nature is only a temporary act, and 
>t might have been removed at any time from day 
to day.”

In  the case of The Friends  (4 Rob. 143), Sir W . 
Scott says in his judgment, “ Nothing can be 
better settled than that the act of capture defeats 
All rights and interests : but it is contended that 
the former interest revives on recapture.” In  the 
?A8e of the Governor Baffles (2 Dods. 17), Sir W . 
Scott says : “ The moment the capture is effected 
by an enemy the crew are discharged from 
their duty .to their employers.” I t  is not 
necessary, however, to refer to further cases of 
a similar character, since, whatever may be the 
Result of a hostile capture, Lord Ellenborough 
n* Beale v. Thompson draws the distinction 
between the case of capture and the case of 
detention.

The opinion above expressed finds strong con- 
hHnation in a passage from the judgment of 
Kennedy, L.J. in The Olympic case (12 Asp. 
pAr. Law Cas. 318; 108 L. T . Rep. 592; (1913) 
£■ .92), which is quoted in the judgment of 
kwinfen Eady, L .J .: “ The embargo which pre
sents a laden ship from proceeding from port 
°n her voyage does not dissolve the mariner’s 
engagement, any more than it dissolves the con- 
wact between the shipowner and the merchant 
whose cargo has been loaded.” Kennedy, L.J.

n refers to a passage in Lord Tenterden’s Law 
* Merchant Ships and Seamen, and says: “ In  
1118 sentence one of the greatest of judicial 

i'd'borities, on matters of shipping, clearly 
ndicates his opinion, even in the case .of the 
nibargo of a laden ship, i.e., in the case of an 

i 8tacle to the prosecution of the voyage imposed 
y the Government, an obstacle of indefinite and 
^ascertainable duration (which the detention for 

. Apairs is not), that, while in his own interest, and 
order to save himself the risk of expense, it 

s ay be a reasonable and, indeed, a very prudent 
tI 6P on the part of the shipowner, to discharge 
tak §rea êr Part of the crew, yet, if that step is

|Aen, the shipowner must compensate those 
om he so discharges for the loss of the wages 

U r!DS the unfulfilled residue of the contract 
iem°^’ un*eS8’ aB Is likely enough, they find equally 

^Anerative employment in another ship,” and 
o '18* “ that what is true of an embargo by the 

°vernment to which the ship belongs is true 
1 °.?* the seizure for a temporary purpose by a 

Power.”
and tu fbat the claim of the allottee is good, 
Wa UP to the date of issue of the writ, there
and j?0 severanee of service under the contract, 
„ . ‘ bat the judgment of the Court of Appeal 

Aid be affirmed.

Lord W b e n b u r y .—The respondent is entitled 
to one-half her husband’s wages if any. The 
question for decision is whether after the 4th 
Aug. 1914, or some later date, the husband is en
titled to wages. The appellant denies that he is 
entitled to wages after the 4th Aug. 1914. He 
founds himself upon either Beet. 158 of the Mer
chant Shipping Act 1894 or upon the common law 
or the law merchant as applicable to the case of a 
seaman if, as he contends, the statute has not 
rendered that law inapplicable.

I  may dispose of the question upon sect. 158 in 
few words. I t  was decided in The O lym pic (sup.) 
that there is a “ wreck of the ship ” within the 
section where the vessel has suffered such physical 
damage by a casualty in the nature of wreck as 
that she has ceased to be in a seaworthy con
dition to continue within a reasonable time the 
adventure as a commercial adventure. The 
same, I  think, is true of the word “ loss ” in the 
section. I f  there have been such a loss as that 
the adventure has failed as a commercial adven
ture the section, I  think, applies.

But it remains to determine the meaning of 
the word “ loss.” I t  is confined, I  think, to 
physical loss. The wreck and the loss referred 
to in the section I  understand to be a physical 
injury if it be a wreck and a physical loss if  it 
be a loss. Upon the evidence in this case the 
ship was at Hamburg on the 4th Aug. She was 
still there on the 2nd N ov; there is no evidence 
as to what has happened to her since. She may 
be there, she may not. She may be in existence, 
she may not. She has not, so far as appears, 
been confiscated. I f  Germany has obeyed The 
Hague Convention she will not have been confis
cated. I  make no assumption that Germany 
will have obeyed The Hague Convention. I t  
suffices to say that the appellant has not proved 
confiscation. The result is that the appellant 
has proved not that the ship has been physically 
destroyed, or injured, or that the property in the 
ship has been taken from him, but only that 
from the 4th Aug. 1914 to the present time he 
has been deprived of the use of her.

In  my judgment detention or deprivation of use 
is not loss within sect. 158. I t  follows that in my 
opinion sect. 158 does not apply. So far I  think 
the respondent is right.

The respondent next began by contending that 
sect. 158 is exhaustive; that if that section offers 
no defence the seaman is entitled to his wageB. 
This seems to me an impossible contention. When 
a statute provides that in certain events a certain 
result shall ensue, it  is plainly not enacting what 
is to result in other events. The contention was 
then modified, and was that the section is 
exhaustive in the cases with which it deals. This 
may be, and I  think is true, but it  leaves the 
matter where it was. Upon my view of the word 
« loss ” the section does not deal with the case 
before the House. I t  follows that the section 
does not exclude the common law or the law 
merchant in the case of seamen.

Where a contract has been entered into, and by 
a supervening cause beyond the control of either 
party its performance has become impossible, I  
take the law to be as follows: I f  a party haB 
expressly contracted to do a lawful act, come what 
will—if, in other words, he has taken upon himself 
the risk of such a supervening cause he is 
liable if  it  occurs, because by the very hypothesis
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he has contracted to be liable. But if he has not 
expressly so contracted, and from the nature of 
the contract it appears that the parties from the 
first must have known that its fulfilment would 
become impossible if such a supervening 
cause occurred, then upon such a cause occurring 
both parties are excused from performance. In  
that case a condition is implied that if perform
ance becomes impossible the contract shall not 
remain binding. The leading case on the subject 
is Taylo r v. Caldwell (3 B. & Sm. 826). K re ll v. 
H enry  (89 L. T. Rep. 328; (1903) 2 K . B. 740) 
is an illustration of the application of the prin
ciple.

On the 4th Aug. 1914 there occurred, in the 
case of this ship, a supervening cause which 
resulted in the impossibility of continuing that 
adventure which was the subject of the seaman’s 
contract of the 21st May 1914, and that impossi
bility has continued for such a time as that its 
character, which might have proved to be tem
porary, is now known to be for a time so indefinite 
and so long that the adventure which was the 
whole basis of the contract has failed. The case 
falls, I  think, within the principle of T ay lo r v, 
Caldwell (sup.). M elville  v. De W o lf (4 Ell. & Bl. 
844) is a like case. The plaintiff there was taken 
from his employment and sent home by the order 
of a court, and, as Lord Campbell, C.J. put it, 
the contract was “ dissolved by the supreme 
authority of the State.” The plaintiff was not 
entitled to wages from the date when he was 
taken away from the ship and his services 
closed.

The respondent’s counsel was, I  think, not 
prepared to contend that if this had been the 
case, not of a mariner hut of a commercial 
traveller, subsequent wages could have been 
claimed. But the case of the mariner, he con
tends, stands in a different position. Chandler 
v. Grieves (2 H . Bl. 606n.) was a case of a seaman 
disabled by accident while on board, who waB 
held entitled nevertheless to payment of his 
wages for the whole voyage. The case establishes 
very little for the present purpose. Sect. 160 of 
the Act 1894 seems to assume—and, I  think, 
to assume rightly—that a seaman incapable by 
illness to perform his duty is nevertheless entitled 
to his wages during the continuance of the 
adventure in which, by the terms of the employ
ment, he took part.

On the other hand The Friends  (4 C. Rob. 
143) is authority that when the ship is captured 
and the seaman taken from the vessel his wages 
cease, and that even if the ship be recaptured his 
case is not bettered if he has been taken from the 
vessel and renders no service after the recapture. 
W iggins v. Ing le ton  (2 Ld. Raym. 1211), which 
was the case of a seaman taken by the press gang, 
and The Governor Baffles (2 Dods. 14), where the 
ship had been taken by mutineers, are authorities 
to the same effect, although the latter is in point 
only for the dictum of Sir Wm. Scott that “ the 
moment capture is effected the crew are dis
charged from their duty to their employers, 
and the contract between the parties is at an 
end.”

Reverting to the statute, the respondent relies 
on sect. 134. I  fail to see that the section helps 
her. Sect. 134 (a) speaks of the event that the 
seaman “ lawfully leaves the ship at the end of 
his engagement.” These words do not cover the

event of the seaman being forcibly removed by 
the enemy from his employment and fiom the 
ship. Sect. 134 (c) provides that the seaman’s 
wages shall continue to run unless the delay to 
make payment of his wages is due “ to any other 
cause not being the wrongful act or default of 
the owner or master.” The cause here was an 
extraneous and supervening cause, and was not any 
wrongful act or default of the owner or master.

Then sect. 143 is cited. By that section it is 
provided in favour of the allottee of wages that 
“ the seaman shall be presumed to be duly earn
ing his wages unless the contrary is shown to the 
satisfaction of the court either . . . (d) by
such other evidence as the court in their absolute 
discretion consider sufficient to show satisfactorily 
that the seaman has ceased to be entitled to the 
wages out of which the allotment is to be paid.” 
This simply throws the onus of proof on the 
employer.

Beale v. Thompson (4 East, 546; 1 Dow. 299) 
was a case decided when the doctrine prevailed 
that “ freight iB the mother of wages,” a doctrine 
which has been brought to an end by statute (see 
7 & 8 Yict. c. 112, s. 17; Merchant Shipping Act 
1854, s. 183 ; and now sect. 157 of the Merchant 
Shipping Act 1894), and it was a case in which 
the seaman—after the detention of the vessel was 
over—took part in her voyage home. The 
decision involves no more than this, that if  the 
adventure is ultimately carried to a conclusion 
the seaman is entitled to his wages for the whole 
period. Delamainer v. W interingham  (4 Camp- 
186) is similar.

In  Hadley v. Clarke  (8 T. R. 259) there was no 
finding that the adventure had been frustrated. 
For the purpose of the decision I  may take it 
that the plaintiff did not care when his goods 
reaohed Leghorn so long as they got there. The 
defendants contracted to take them there and 
failed to do so. The plaintiff, therefore, recovered 
damages. In  Jackson v. Union Insurance Com
pany  (2 Asp. Mar. Law Cas. 435 ; L . Rep. 10 C. P- 
125, 146) Bramwell, B. points out the grounds 
upon which the decision can be supported. I t  is, 
I  think, no authority for the general proposition, 
that a contract of marine adventure remains 
binding when a supervening cause has rendered 
it  impossible to perform it within such a timo 
as that the adventure can be fulfilled as a com
mercial adventure.

When this vessel was detained at Hamburg on 
the 4th Aug. the owner was deprived, and he has 
ever since remained deprived, of the use of her. 
On the 5th Aug., if her current charter had been 
at an end, he could not have offered her to a new 
charterer for he could not have ensured that he 
could deliver possession of her under the charter, 
and events have shown that in fact he could not 
have done so. The contract with the seaman for 
employment on the ship for not exceeding two 
years from the 21st May 1914 was a contract 
which the owner from no fault of his own was 
unable to fulfil. As from the 4th Aug. the adven
ture had become impossible and the contract, 
in my judgment, ceased to be binding. I t  >8 
unnecessary, therefore, to consider the latter date 
ef the 2nd Nov., when the seaman was removed 
from the vessel to another vessel for detention 
or that of the 8th Nov., when he was removed to 
Ruhleben. I f  anything more was wanted, I  think 
it clear that the seaman (for no fault of his own
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it  is true) was at those dates taken by superior 
authority from the place of his employment and 
from the possibility of performing his service. 
M elv ille  v. De W olf (4 E. & B. 844) is authority 
against his claim as from those dates.

Prom what I  have said it  follows that I  
cannot agree with the learned judge who tried 
the case or with the majority in the Court 
° f  Appeal. In  my judgment this appeal must be 
allowed.

Solicitors for the appellant, Holman, B irdwood, 
and Co.

Solicitors for the respondent, E llis , Davies, 
Roberts, and Co., for M ille r , Taylor, and Holmes, 
Liverpool.
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(Before B a il h a c h e , J.)
W a l l  v. B e d e b ia k t ie b o la g e t  L uggude. (a) 
Charter-party—“ Penalty fo r  non-performance ” 

— L im ita t io n  o f lia b il ity — Construction.
-4 charter-party contained the fo llow ing  clause :— 

“ P ¡malty fo r  non-performance o f this agreement 
proved damages, not exceeding the estimated 
amount o f fre ig h t.”

Held, tha t th is constituted a penalty clause and 
n° t  a lim ita t io n  o f lia b ility .

Co m m er c ial  Co u bt .
Action tried by Bailhache, J.

. The p la in tiffs claimed to recover damages fo r a 
° sb in  consequence of the defendants’ refusal to 

carry out a contract of charter-party.
M ackinnon, K.C. and B . A . W righ t for the 

Plaintiffs.
Roche, K.C. and A. Neilson for the defendants. 
The facts and arguments are sufficiently stated 

a the written judgment.
L a il h a c h e , J.—This is an action by charterers 

gainst shipowners for damages for the admittedly 
rongful refusal of the owners to perform their 

Part of a charter-party dated the 5th June 1914. 
“e charter-party was one for three consecutive 
oyageg of the steamship Atos, with coal from 

j°o le  to Oporto, the first voyage to begin : 
an. 1 9 1 5  The owners in January declined, 
P°n a ground they do not now support, to make 

sac voyages, and have paid into Court, in
is of the charterers’ damages, 11251. I t
t , admitted that the actual damages suffered by 

charterers amount to 3000Z, but the owners 
a'm that they are not liable for more than the 

c, 01 Paid in by them, and for this they rely on 
■f p se 15 of the charter-party, which runs thus: 
pr enaRy for non-performance of this agreement 
a _?Ved damages, not exceeding the estimated
»mount of freight.”
I j l d ® . owners contend that this clause is a 
lim'i Wm of liability clause, and is effective to 

"^eir liability to the estimated amount of 
freight which would have become payable to
a 6ported by L io n a e d  0 . T homas, E sc., Barrister-at-Law.

them had the charter-party been performed. I f  
this construction is right, the owners have paid 
enough into court.

The charterers contend that clause 15 is a 
penalty clause which they may disregard. I f  this 
construction is right the sum claimed by the 
charterers is due to them. I  have to decide 
between these two constructions.

Voyage charter-parties have in countless in
stances, and for very many years, contained a 
clause which has always been called a penalty 
clause. The commonest form of that clause has 
been: “ Penalty for non-performance of this 
agreement estimated amount of freight.” The 
clause in this form is obviously and admittedly a 
penal clause.

Many charter-parties have in recent years con
tained a limitation of liability clause. The form 
of this clause varies considerably, but is sub
stantially like the clause in B axte r’s Leather 
Company v. Royal M a il Steam Packet Com
pany (11 Asp. Mar. Law Cas. 98; 99 L. T. 
Rep. 286; (1908) 2 K . B. 628), as to owners or 
agents not to be accountable for any goods of 
whatever description beyond 2i. per cubic foot for 
any one package unless shipment be made upon a 
special order containing a declaration of value, 
and extra freight as may be agreed upon to be 
paid.

Clause 15 of the present charter-party is in 
point of form very like the common penalty 
clause, and unlike the limitation of liability 
clause, but the owners say that as the effect of 
it  is that the charterers can only recover proved 
damages, and further to lim it liability to the 
estimated amount of freight when the damages 
exceed that sum, I  must treat clause 15 as a lim i
tation and not as a penalty clause.

Where a contract contains a clause which 
is in form indisputably a penalty clause the 
position of the parties is thus described by Lord 
Mansfield in Lowe v. Peers (4 Burr , at p. 2228): 
“ There is a difference between covenants in 
general and covenants secured by a penalty or 
forfeiture. In  the latter case the obligee has his 
election. He may either bring an action of cove
nant for the penalty and recover the penalty 
(after such recovery of the penalty he cannot 
resort to the covenant because the penalty is to 
be a satisfaction for the whole), or if he does not 
choose to go for the penalty he may proceed upon 
the covenant and recover more or less than the 
penalty toties quoties.”

This as a general statement of the law is no 
doubt correct, but when one goes into the matter 
more closely, one must qualify it  by reference to 
the Act of W ill. 3, 8 and 9 W ill. 3, c. 11, the effect 
of which statute is that in an action upon a bond 
(and this includes a penalty clause in a contract), 
conditional for the performance of a contract, the 
plaintiff must assign a breach, or as many breaches 
as he thinks fit, of the condition, and although he 
is entitled, on proving a breach, to judgment for 
the full amount of the penalty, he can only 
recover by execution the amount of the damage 
proved to have been sustained by the breach or 
breaches assigned. The result of suing for the 
penalty is therefore that the plaintiff recovers 
proved damages, but never more than the final 
sum fixed: (see H a rdy  v. Bern, 5 T . R . 636; 
Branscombe v. Scarbrough, 6 Q. B. 13, and 
Dimech v. Corlett, 12 Moo. P. C. 199).
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The right to sue, either for the penalty or 
damages, for breach of contract, disregarding 
the penalty, or, in archaic phraseology, to sue 
in  debt or in  assumpsit is again expressly asserted 
by Lord Ellenborough in H arrison  v. W right 
(13 East 343). That was an action in  assumpsit on 
a charter-party containing the clause, “ Penalty 
for non-performance 13001.”—a clause not dis
tinguishable in legal effect from the clause, 
“ Penalty for non-performance, estimated amount 
of freight.” Lord Ellenborough says at p. 348 : 
“ The penalty therefore is auxiliary to the en
forcing performance of the contract, and the 
party aggrieved may either take the penalty as 
his debt at law and assign his breach, under the 
statute of William, or he may bring his action 
for damages upon the breach of the contract.” 
And he adds the important words: “ Though to 
be sure the advantage of taking judgment for 
the penalty as the debt at lav  is very much cut 
down by the statute of King William.” The 
operation of that statute I  have already de
scribed.

This being the state of the law as I  under
stand it, one easily sees why—in charter-party 
cases—no one sues on the penalty clause now. 
You cannot under it  recover more than proved 
damages, and if the proved damages exceed the 
penalty sum you are restricted to the lower 
amount. As the penalty clause may be dis
regarded, it  always is disregarded, and has 
become a dead letter, or, from another point of 
view, a bru tum  fu lm en, as Blackburn, J. called it 
in Godard v. Gray (24 L. T . Rep. 89; L. Rep. 6
Q. B., at p. 148). A t p. 147 he cites a passage 
from the fifth edition of Abbott on Shipping, 
who says quite clearly and shortly what I  have 
been expressing at great length.

There is just one possible exception to the rule, 
that where a plaintiff sues in debt for a penal 
sum he must prove his damages, and that is 
when the breach relied upon is complete failure 
to perform any part of the contract. See JJimech 
and Corlett (sup.) I  am not at all clear, how
ever, that there is such an exception, and I  rather 
think that in that case it was common ground 
that the damages actually suffered were at least 
equal to the amount claimed.

Having got so far, I  ask myself: I f  I  desired 
to perform the task of inserting a penalty clause 
into a charter-party and at the same time desired 
to express in words the true legal effect of such a 
clause instead of leaving the legal effect to be 
supplied by the parties themselves from their no 
doubt intimate knowledge of the statute of 
W illiam ; if at the same time I  desired to con
ciliate the conservativeness with which com
mercial men always regard their familiar com
mercial documents, how could it be done P Well, 
I  must obviously take the common form and 
work upon that. I  must add something—as 
little as possible—to it. And the common form, 
then, very naturally takes this shape : “ Penalty 
for non-performance of this agreement proved 
damages, not exceeding the estimated amount of 
freight ’’“ that is clause 15 of the charter-party. 
Clause 15, therefore, is nothing more than the 
common form writ larger. This seems to me to 
solve the question I  have to decide, and to solve 
it ia  (favour of ttu^plaintiffs. Clause 15 is a penal 
clause and not a limitation of liability clause, 
and the plaintiffs are right in disregarding it.

There are additional reasons why the estimated 
amount of freight in clause 15 should be regarded 
as a penalty. One excellent reason is that it is so 
called, a reason which I  am aware is not con
clusive, but is certainly weighty.

Another reason is the entire dissimilarity 
between clause 15 and the ordinary limitation of 
liability clause. Upon this I  should like to 
observe that I  should require the strongest argu
ments to move me to hold that a clause so like the 
common or undoubted penalty clause has been 
transformed by the addition of a few words into 
a limitation of liability clause to which in form it 
has no resemblance. I t  would be unfair to the 
charterers, in this or any similar case, to do so 
unless the few additional words were of com
pelling force.

Business men are familiar with usual charter- 
party clauses. They do not read, apparently, 
common form clauses carefully. They know the 
penalty clause is of no effect, and when they see a 
clause beginning “ penalty for non-performance ” 
they assume it is their familiar negligible penalty 
clause, and they pass on. I t  would never strike 
them that a clause beginning in that way was a 
limitation of liability clause, the very appearance 
of which is usually totally different, and one to 
which they know they must pay attention or put 
up with the consequences. I  am not at all sure 
that a shipowner who desires to lim it his liability 
must not bring that desire home to the charterer 
in some clearer way than by a slight change in 
the phraseology of a clause which is so well 
known as the common penalty clause is.

Again, clause 15, though not the commonest 
form, is by no means unusual, and counsel did 
not refer me to any case, nor was I ,  from my own 
limited experience, able to remember any ease in 
which the clause in this form had been relied 
upon for any such purpose as is put forward in 
this case.

I  decide this case, however, upon the ground 
stated in the earlier part of this judgment, and 
not upon the additional reasons which I  have 
indicated.

The charterers took a further point, based upon 
the decision of J u re id in i v. N a tion a l and I r i s h  
M ille rs ’ Assurance Company (112 L. T . Rep- 
531 ; (1915) A. C. 499), where the House of Lords 
held that the defendants, having repudiated 
the contract, cannot rely on a submission to 
arbitration contained in the contract. I t  is not 
necessary for me to decide the point, but I  do 
not think that case can be treated as going the 
length of saying that a shipowner who erroneously 
supposes a charter-party to be not binding upon 
him, and who therefore refuses to perform it, 
could not rely upon a limitation of liability 
clause in the charter-party.

My judgment is for the plaintiffs for 30001., to 
include the money in court and costs.

Solicitors for the plaintiffs, Parker, G a r r e t t ,  

and Co.
Solicitors for the defendants, Bottere ll and 

Boche.



MAEITIMB LAW  CASES. 273

Ct . of A p f .] T h e  L eon B lu m . [C t . o f  A f p .

o fc n jw m e  & m x t d
COURT OF APPEAL.

June 9 and J u ly  31, 1914.
(Before S ir Sa m u e l  E vans , President.)

J u ly  15 and 16,1915.
(Before Sw in f e n  E a d y , P h il l im o e e , and 

B an ke s , L.JJ.)
T h e  L eon B lu m , (a)

Salvage— Tugowners’ claim, against cargo owners— 
Towage contract— Agreement by tugowners with 
shipowners not to claim salvage— Protection of 
seamen against abandonment o j right to salvage—  
Merchant Shippina Act 1894 (57 &  58 Viet. 
c• 60), s. 156.

Mhere salvage services (which must be voluntary) 
supervene upon towage services (which arc under 
contract), the two kinds of services cannot coexist 
during the same space of time. There must be a 
fom en t when towage ceases and salvage begins. 
I f  the tug remains at her post of du ly there may 
come a moment when salvage would end and 
towage would be resumed. D uring  the inter
vening time the towage contract, in  so fa r as the 
actual work of towing is concerned, is suspended. 
u9owners contracted w ith the owners of a ship 
carrying cargo for a towage on the terms of “  No 
cure, no p a y ; no salvage charges.”  I n  the course 
° f  the towage the tug rendered salvage services to 

j  . the ship and cargo:
ctd, by the Court of Appeal, affirm ing the judg
ment of the President, that the owners, master, 
and crew of the tug were not precluded from  
Maintaining an action for salvage remuneration 

q  rirJainst the owners of the cargo. 
yaery, whether there is any good answer in  law to 

a salvage claim by the master and crew of a tug 
a9ainst a ship and her freight where tugowners 
are precluded from claim ing salvage from ship and 

ip ^reitlht owing to their contract w ith the shipowners. 
e Protection afforded to seamen under the Mer- 

ant Shipping Act 1894 in  respect of their right 
0 salvage considered.

^ io n  of Salvag e .
crew9 ,Plainfciff8 were the owners, master, and 
dan* °* ŝ earn tug Vanquisher; the defen
ce , s Were the owners of the cargo lately taken 
of *k>ar^ the sailing ship Leon B lum , the owners 
ord« 9 peon  B lu m  being subsequently added by 

.pT ° f  the court.
re„: J3 a full-rigged ship of 2733 tons
the Q*trV rslonging to the port of Nantes, was on 
L iVe„ ,ec- '913 being towed from Falmouth to 
a v P°o1 t>y the tug Vanquisher, in the course of 
° f  n i * from Pisagua to Liverpool with a cargo 
c°ttrse i ' plaintiffs alleged that in the
lisrht-oi,- the towage, and when off the Formby 
P°siti  ̂ ft*19 Tjeon B lu m  found herself in a
RU(lden? °* 6re&t danger, owing to her port anchor 
c h a i r , ai)d without warning dropping and the 
tbereu-rUnn*ri®’ ou^’ that the tug Vanquisher 
Leon  R?n  at great risk succeeded in holding the 
thereb Mni wtl^e the anchor was hove up, and 
tm> a ? 8aved her from grounding; and that the 

bsequentiy prevented the ship from going
Reported by L. F . 0 . Dab b y , Esq., Barrister-at-L&w.

X I I I ,  N. S.

ashore while proceeding up the dredged channel 
to Liverpool and saved the cargo from being 
lost.

The plaintiffs having issued a writ claiming 
salvage from the owners of the cargo, the 
owners of the ship, La Société Nouvelle ¿’Arme
ment, applied for an order that all further pro
ceedings be stayed on the ground that the tug 
owners had contracted with the shipowners to tow 
the Leon B lu m  and her cargo from Falmouth to 
Liverpool upon the terms that no claim for sal
vage should be made in respect of any salvage 
services which the tug might render during the 
towage to the Leon B lum , her cargo, or freight.

On the 7th April 1914 the motion to stay came 
before Bargrave Deane, J., who directed that, 
upon an undertaking being given on their 
behalf to find security for costs, the owners of the 
Leon B lum  be added as defendants to the action 
and furnish their defence within fourteen days, 
and that the action be placed in the list for 
argument on the point of law arising on the con
struction and effect of the towage contract.

On the 9th May 1914 the Court of Appeal 
(Buckley, J. and Kennedy, L.J.) dismissed, with 
costs, the plaintiffs’ appeal from this order.

On the 28th May two witnesses were examined 
before the President with reference to the alleged 
agreement to make no claim for salvage services, 
and on the 9th June 1914 the preliminary point 
of law was argued before the President.

Bateson, K.C., H . C. S. Dumas, and C. B . 
Dunlop  for the plaintiffs.

La ing, K.C., A . R. Kennedy, and L . F . C. Darby  
for the defendant cargo owners and shipowners.

Cur. adv. vu lt.

J u ly  31, 1914.—Sir Sa m u e l  E vans (the 
President).—Tife matter for decision upon this 
hearing of the point of law is an important one. 
Shortly stated, the question is whether, when a 
vessel containing cargo is beiDg towed under a 
towage contract made between the owners of the 
tug and the owners of the vessel in tow, on the 
terms of “ no cure, no pay ; no salvage charges,” 
and when before the towage has come to an end 
the vessel is in danger and salvage services are 
rendered by the tug to ship and cargo, a eiaitn 
for such salvage services can be recovered against 
the owners of the cargo. The towage contract 
must be more fully stated later. The question 
arises in a salvage action originally brought by 
the owners, master, and crew of the steam tug 
Vanquisher against the owners of the cargo on 
the Leon B lum . In  the defence it  was pleaded 
(in te r a lia ) that 11 the plaintiffs contracted to tow 
the Leon B lum  and her cargo from Falmouth to 
Liverpool for reward upon terms that the 
plaintiffs should make no claim for salvage reward 
in respect, of any salvage services rendered by 
their tug to the Leon B lu m  her cargo or freight,” 
and, further, that “ the owners of the Leon B lu m  
in entering into the said towage contract were 
acting as well for the defendants as for themselves, 
and by the said towage contract the plaintiffs 
impliedly contracted with the defendants to make 
no claim against the defendants for salvage 
services, and/or the defendants are entitled to the 
benefit of the said contract, and the defendants 
object that the plaintiffs cannot maintain this 
action.”

2 N
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This defence having been delivered, La Société 
Nouvelle d’Armément, the owners of the vessel, 
moved the court to Btay all further proceedings 
In the action, and an order was made, upon 
certain terms, that the latter owners be added as 
defendants to the aotion, and that the action be 
first heard for argument on the point of law only. 
Thereupon these added defendants delivered their 
defence, and pleaded that it  was a term and 
condition of the said towage contract that no 
claim should be made for salvage reward for any 
salvage services which might be rendered to the 
vessel, cargo, or freight. The plaintiffs in their 
reply traversed this allegation, and pleaded that 
the, first defendants were not parties to the con
tract, and that they were not entitled to any 
benefit therefrom. . . . . . .

I t  is necessary first of all to ascertain the tacts 
before entering upon a consideration of the 
principles which are applicable. The towage 
contract is dated the 2nd Dec. 1913. I t  is partly 
in writing and partly printed. I t  reads as 
follows :

London, Deo. 2, 1913.— T o Messrs. Sooiété N ouvelle 
d ’A rm ém ent, Nantes.— W e beg to  confirm  arrangem ent 
fo r towage o f ship Leon B lu m , o f 2316 tons reg is te r, b y  
one tn g  fro m  F a lm outh  to  L ive rpoo l, in c lu d in g  use of 
tu g ’s hawser, fo r  the  sum of 651. (s ix ty .f ive  pounds). 
N otioe  o f readiness m ust be given . . . days before
vessel leaves the  docks. The owners do n o t ho ld  them 
selves responsible fo r  any damage ooourring or oooasioned 
b y  veBBels w h ile  in  to w  o f Bteam tu g — F o r the E l lio t t  
Steam T u g  Company L im ite d , (signed) J n o . P a g e , Jun. 
See conditions on o the r side.

On the other side, as indicated, various con
ditions are set out in print. Fifteen lines of 
printed form usually adopted by the tugowners, 
commencing, “ The acceptance,” &c,, and ending 
“  total loss ” were deleted. The deletion was 
made pursuant to an arrangement come to in 
the previous months of J une and July, which was 
to be applicable to towing contracts generally 
between the tug-owners and these shipowners. 
The arrangement was the result of correspondence, 
which was produced in evidence, and an interview 
had between M. Jouteau and Mr. Page, ]un., on 
the 17th July 1913. The result of the interview 
is embodied in a letter dated the 17th July 1913, 
which reads as follows :

Messrs. Société N ouve lle  d ’A rm ém ent, Nantes.— D ear
girH>_W e have to-day had the  pleasure o f a v is it  from
M . Jouteau and we oonfirm  the  verba l arrangem ent 
w h ioh  we came to , whereby i t  iB agreed whenever our 
tugs are engaged to  to w  any o f you r vessels, w hether 
the  oontract be made by  you r good selves o r b y  one of 
you r masters, i t  sha ll be on the  basis o f “  N o  cure, no 
pay ; no salvage charges.”  T ru s tin g  th is  m ay lead to  a 
good business between the  tw o  companies. Y ours fa ith 
fu l ly ,  fo r  the  E l l io t t  Steam T u g  Company L im ite d  
(Signed) J n o . P a g e , jun .

Verbal evidence of this interview was given by 
the persons referred to. In  my view the result 
did not, and ought not to be taken,to, modify the 
contract further than is stated in the letter of 
the 17th July 1913. The contract which was 
entered into with reference to the Leon Blum, I  
find is that contained in the document of the 
2nd Dec. already referred to, with the addition 
to the contract of the words “ No cure, no pay; 
no salvage charges,” or, as I  prefer to put it, the 
oontract for towing the Leon B lu m  was that con
tained in the said document, with the collateral

contract embodied in the words “ No cure, no 
pay; no salvage charges.” The parties to the 
contract were the tugowners and the shipowners, 
and no others. The shipowners acted only tor 
themselves, and not as agents for the owners ot 
the cargo. The ships of the shipowners which 
were towed by the tugowners were apparently 
often in ballast. A t any rate, there was no refer
ence to the Leon B lum  carrying any cargo in the 
negotiations leading up to the contract of the 
2nd Dec. 1913 ; and there was no evidence and no 
suggestion that the tugowners were aware that 
the vessel was laden with cargo. Further, the 
cargo owners had no knowledge of the terms ot 
the contract or collateral contract. Again, there 
was no evidence, or suggestion, that the tug
owners in entering into the contract, or at any 
time, gave any intimation to the shipowners that 
the business of the tugowners was carried on, or 
that their charges were made, upon thei basiB that 
in cases of towage they had provided for No 
cure, no pay ; no salvage charges. For the pur
poses of this argument it  is admitted that before 
the towage was completed the tug Vanquisher, 
her master and crew, rendered salvage services 
to the vessel, cargo, and freight, in respect o 
which, apart from any towage contract, they would 
be entitled to salvage remuneration.

W hat are the legal principles to be applied to 
these facts ? In  order to clear the ground, I  note 
that Mr. Laing, counsel for the cargo owners, 
did not contend (or, if at one time he appeared to 
do he gave up the contention) that the contract 
was entered into by the tugowners as agents on 
behalf of the cargo owners in any sense. Dut ne 
did put forward the contention that the contract 
with the shipowners nevertheless inured for tne 
benefit of the cargo ; and that under the contract 
the tugownerhad to transport the ship and its 
contents, the cargo. He also argued that tn 
shipowners were bailees of the cargo, and were 
therefore entitled either to contract for the cargo 
owners or for themselves for the carriage of tne 
cargo. No evidence was given as to the contract 
for carriage between the shipowners and tne 
cargo owners. I f  the services for which re
muneration is claimed were rendered to tne 
cargo in the process of the execution of tne 
towage contract, and while the tug was towing 
the ship under the contract, there could not, i 
my opinion, be any valid claim for salvage 
muneration against the cargo owners. Vo_ 
tariness is of the very essence of salvage service • 
In  The Neptune (1824,1 Hag. Adm. 227, atp. ¿ o )  
Lord Stowell said : “ What is a salvor ? A  person 
who, without any particular relation to a ship 
distress, proffers useful service, and gives it  a* 
volunteer adventurer, without any pre-existing 
covenant that connected him with the duty of 0“ „ 
ploying himself for the preservation of that ship- 

And Kennedy, L.J., in his work on “ The L * £  
of Civil Salvage ” (2nd ed. 1907) at p. 2, describes 
a service as a salvage service “ if  and so far 
the rendering of such service is voluntary, an 
attributable neither to legal obligation nor to 
interest of self-preservation, nor to the stress

°^The services in respect of which the ols-im 
now made were, ex concessit, salvage servie»» 
But they were rendered in thé course of even 
which occurred at a time when the tug was tow 
ing under the towage contract. Can they
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separated from what was done in pursuance and 
performance of the obligations of the tug under 
the contract P I f  they cannot, then no salvage 
can be recovered against the cargo : (see 
The Soluiay Prince, 74 L. T. Rep. 32 ; (1896) 
P. 120). I f  they can, and if they are services 
outside and beyond those required under 
the contract, salvage is recoverable : (Sappho,
1 Asp. Mar. Law Cas. 65; 23 L. T. Rep. 711; 
L. Rep. 3 P. C. 690). What are the obligations 
of a tug towards a tow under a towage contract ? 
Tugs which have been engaged to tow have cer
tain duties to remain by the tow in circumstances 
of danger, and to render such assistance as they 
can, or perhaps such as it would be fair and 
reasonable to expect them to render without 
running undue risks to themselves and their 
crew. Apart from Buch duties arising from the 
contract they would have others of a moral kind, 
which must be distinguished from the former. 
Thus the duties of tugs may be only of such a 
character as are common to all honest seafaring 
persons, apart from any legal obligations ; such 
moral duties as were in the mind of Lord Stowell 
when he said : “ I t  is the duty of all ships to give 
succour to others in distress ; none but a free
booter would withhold it  (vide The Waterloo,
2 Dod. 437), or they may be such duties as are 
obligatory by law on persons who have contracted 
to tow. The line between these may be difficult 
to draw, and the use of the word “  duties ” as 
common to both classes must not be allowed to 
confuse them.

A b to the duties of the legal kind, the language 
employed in the decisions seems to raise some 
difficulties and to cause some perplexity. I t  is 
tmceBsary to examine these decisions, and the 
language used in the judgments, with some 
Particularity. In  the well - known and leading 
case of The M innehaha  (1 Mar. Law Oas.

S. I l l ; 1861, 4 L. T. Rep. 810; 1 Lush. 335) 
fmrd Kingsdown, in the Privy Council, speaks of 
phe “ supersession” of the towage contract; of 
l r® being “ implied in the contract that the tug 
shall be paid at such higher rate ” ; and of the 
towage contract “ being so far suspended as to 
entitle her to a larger remuneration.” See the 
cllowing passages in the Privy Council, per Lord 

*-\ngsdown (4 L. T. Rep. 811; Lush 347): “ But 
y n the discharge of this task by sudden violence 

?1 wind or waves or other accidents the Bhip in 
j°w is placed in danger and the towing vessel 
®m*rs risks and performs duties which were not 
ithin the scope of her original engagement, she 

? entitled to additional remuneration for addi- 
'onal services if the ship be saved, and may 
mim as a salvor, instead of being restricted to 

I?c sum stipulated to be paid for mere towage 
W hether this larger remuneration is to be con
quered as in addition to, or in substitution for 

price of towage, is of little consequence prac- 
‘cally. The measure of the sum to be allowed 

salvage would, of course, be increased or 
inunished according as the price of towage was 

suh^as no*" included 'n it. In  the cases on this 
abject the towage contract is generally spoken 

fa. t18 auPerseded by the right to salvage.” And 
J^P-T. Rep. 811-12; 1 Lush. 347-8) : “ The tug is 
v wwd from the performance of her contract 
Pa f 6 *mP0S8ibility of performing i t ; but if the 
of 'f nmnee 0£ jj. jj0 pOSgjbie( but in the course

a ship ip her charge is exposed, by unavoid

able aocident, to dangers which require from the 
tug services of a different class and bearing a 
higher rate of payment, it is held to be implied 
in the contract that she shall be paid at such 
higher rate. To hold on the one hand that a tug, 
having contracted to tow, is bound, whatever 
happens after the contract, though not in the 
contemplation of the parties, and at all hazards 
to herself to take the ship to her destination; or, 
on the other hand, that the moment the perform
ance of the contract is interrupted, or its com
pletion in the mode originally intended becomes 
impossible, the tug is relieved from all further 
duty, and at liberty to abandon the ship in her 
charge to her fate, would be alike inconsistent 
with the public interests. The rule as it  is esta
blished guards against both inconveniences, and 
provides at the same time for the safety of the 
ship, and the just remuneration of the tug. The 
yule ha,s been long settled; parties enter into 
towage contracts on the faith of i t ; and we 
should be extremely sorry that any doubt Bhould 
be supposed to exist upon it.”

And (4 L. T. Rep. 813; 1 Lush. 353): “ We are 
satisfied that the breaking of the ship’s hawser 
placed the ship in danger ; that when she drifted 
over the shoal, and as long as she lay there, such 
danger continued; that she was rescued from 
such danger by the exertions of the steam tugs ; 
that as to the United Kingdom , the towage con
tract was so far suspended as to entitle her to a 
larger remuneration under the head of salvage.”

When The M innehaha  came before Dr. 
Lushington in the Admiralty Court, he spoke 
of the towage agreement being “ vacated ”  when 
superior danger and service superior to towing 
supervened. In  The Annapolis  (1 Mar. Law Cas.
O. S. 127 ; 5 L. T. Rep. 37; 1 Lush. 355), decided 
in the Privy Council on the same day as the 
M innehaha, Lord Kingsdown says (5 L. T. Rep. 
39 ; Lush. 373): “ She (the tug) was justified in 
looking to her own safety in the first instance, 
but that consideration did not exonerate her 
from the obligation of following the vessel in tow 
to complete her engagement, and from doing what 
she could to prevent the mischief which might 
arise from the temporary interruption of her 
service.”

When the same case was in the Court of 
Admiralty D r. Lushington (1 Lush., at p. 361) 
said: “ A  contract for mere towing does not
include the rendering of any salvage service 
whatever. I f  it  happens by reason of unforeseen 
occurrences in the performance of the contract to 
tow, that new and special services are necessary, 
the contract is not at once rendered void, nor is 
the tug at liberty to abandon the vessel, for that 
would be most detrimental; nor, on the other 
hand, is the tug bound to perform the new service 
for the stipulated reward agreed for the original 
service ; but the law requires performance of the 
service, and allows salvage reward. There is no 
such thing as salvage on land ; and we must look 
at things done on the sea with a very different 
eye to those which are done on land. I t  was 
therefore the duty of the tug, after the collision 
took place, to render every sort of assistance she 
could to the vessel in order to rescue her 
from the danger immediately arising in con
sequence of the collision.”

Within a week before delivering this judgment, 
Dr. Lushington decided the case of The Saratoga
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(1 Lash. 318), and there expressed himself (at 
p. 321) as follows: “ The law I  have laid down 
in more than one instance upon this point is, that 
if, in the performance of a contract of towage, an 
unforeseen and extraordinary peril arise to the 
vessel towed, the steamer iB not at liberty to 
abandon the vessel, but is bound to render to her 
the necessary assistance; and thereupon is 
entitled to salvage reward. I  am of opinion that 
these rights and obligations incident to a con
tract of towage are implied by law, and that the 
law thereby secures equity to both parties, and 
the true interest of the owners of ships.”

In  The White S ta r (1886, L. Rep. 1 A. & E. 68) 
Dr. Lushington again dealt with this subject, and 
in the course of his judgment said: “ The 
question is, Whether the agreement {■>'.«., the 
towing contract) was rendered invalid by any
thing which afterwards happened. No doubt 
the principles laid down by the Privy Council 
in The M innehaha (sup.) are the true ones, 
and those which I  have endeavoured to act upon 
for nearly thirty years. When I  first came 
to the bench I  found considerable difficulty 
in determining whether a vessel engaged to tow 
another was bound, notwithstanding change of 
weather, to adhere to her, and perform services— 
not the service she originally engaged for—but a 
service which happened by accident to be super- 
added ; and the doctrine I  then held was, that 
she was bound to adhere to the vessel, and do all 
in her power to rescue her from danger, and she 
was to receive something additional, and not 
merely the remuneration originally agreed upon 
. . . that the contract must be adhered to,
and is not to be broken hastily, unless it  be shown 
that circumstances have occurred which could not 
have been within the contemplation of the parties, 
and that such is the state of circumstances that 
to insist upon the contract and to hold it  binding 
would be contrary to all principles of justice and 
equity. I t  would be utterly impossible to define 
all such circumstances, but I  think we should 
never have any doubt in Baying in any particular 
case what they were which would give a right to 
abandon the contract.”

Sir Robert Phillimore, in The J. C. Potter 
(3 Mar. Law Cas. O. S. 506; 23 L . T. Rep. 603; 
L. Rep. 3 A. & E. 292), speaks of the super
vening circumstances justifying the tug in 
“ abandoning ” her contract. The following are 
his words: “ I t  is not disputed that circum
stances may supervene which engraft upon an 
original towage agreement the character of a 
salvage service; and to this proposition of law I  
must add another, which has an important 
bearing on my decision, viz.: That when the 
supervening circumstances, from stress ot 
weather or otherwise, are such as to justify the 
towing vessel in abandoning her contract, it  is 
still her duty to remain by the towed vessel for 
the purpose of rendering her assistance, but that 
for such assistance she is entitled to salvage 
reward.” And : “ Counsel for the ship contended 
that the principle underlying all the cases in 
which salvage services have been engrafted upon 
a towing engagement has been that the new 
service was of a different class, and the original 
servioe interrupted; and it is urged that 
in this case the service waB not of a different 
class, but remained towage, and was not inter
rupted, as by the breaking of a hawser or other

circumstances. But I  cannot assent to this 
opinion. I  think the true criterion by which it is 
to be ascertained whether the towing vessel has 
become a salvor is whether the supervening 
circumstances were such as to justify her in 
abandoning her contract.”

In  the case of The F ive Steel Barges (6 Asp. 
Mar. Law. Cas. 580; |1890, 63 L. T. Rep. 499; 
15 Prob. Div. 142) Sir James Hannen stated his 
conclusion from an examination of the authorities, 
thus : “ The first question in this case is whether 
. . . the services which were rendered by the
tug were of such a character, and were rendered 
under such circumstances, as to take them out of 
the towage contract P From the examination I  
have given to the decisions in point, it  appears to 
me that it  is not necessary, in order to become 
entitled to salvage, that the supervening danger 
should be of such a character as to actually put 
an end to the towage contract. I t  is sufficient if 
the services rendered are beyond what can be 
reasonably supposed to have been contemplated 
by the parties entering into such a contract. I t  
depends on the circumstances of each case 
whether or not the services are advanced in this 
way to a higher degree, so as to establish a right 
to salvage. The character of the contract is, of 
course, to be looked at and the circumstances to 
which it related before we arrive at the point 
from which we have to start in estimating the 
value of the higher class of services.”

I  will only cite one other judgment, which was 
delivered by Sir Gorell Barnes. I t  is not in the 
authorised reports, and the language accordingly 
was not revised, but it  has the ring of an accurate 
transcription. I t  was in the case of The Thalatta  
(Shipp ing Gazette, the 26th May 1905): “ The law 
is peifectly well known: A  tug is entitled to 
recover salvage if the services are outside the 
scope of the contract, but at the Bame time the 
fact that there is a contract cannot be left ont 
of consideration altogether, because the vessel is 
entitled to have the assistance of the tug ; in 
other words, the tug cannot desert the vessel. 
The tug is liable to render some assistance when 
the services cease to be salvage.” _ _

I  have now cited the chief authorities upon th 
subject. The right conclusion to draw from the 
authorities, I  think, is that where salvage services 
(which must be voluntary) supervene upon towage 
services (which are under contract) the two kinds 
of services cannot co-exist during the same space 
of time. There must be a moment when the 
towage service ceases and the salvage service 
begins ; but if the tug remains at her post ox 
duty there may come a moment when the 8Pe®V** 
and unexpected danger is over, and then the 
salvage service would end, and the towage service 
would be resumed. These moments of time indy 
be difficult to fix, but have to be and are fixedJ® 
practice. During the intervening time the 
towage contract, in so far as the actual work ° 
towing is concerned, is suspended. I  prefer tn 
word “ suspended ” "to some of the other word 
which have been used, such as “ superseded,
« vacated,” “ abandoned,” &c. I f  this conclusion 
be correct, then it follows, from the concessio 
that salvage services were rendered in this case, 
that the work of which those services consisted 
was not done under the towage contract. ,

I t  also follows, in my opinion, that althoug 
the tugowners have by the collateral agreemen
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referred to agreed not to make any salvage 
charges against the ship and freight, they are not 
precluded from claiming and recovering salvage 
remuneration in respect of the cargo against the 
cargo owners who were not in any way parties to 
the towage contract. This argument might be 
enforced, and the fallacy of the argument that 
there could be no salvage of the cargo because 
what was done was done to the ship in which 
it lay might be shown by an illustration : Assume 
that the cargo had been jettisoned, and, while 
still in the sea, had been salved by the tug, could 
it be said that no salvage would be payable by 
the owners ? Could the agreement not to claim 
salvage against the shipowners—the other parties 
to the contract—absolve the owners of the je t
tisoned cargo salved in the case supposed from 
liability to remunerate the salvors ? The con
clusion above stated appears to me to be in har
mony with the general policy of our law in regard 
to salvage services. I t  has been said with 
authority that “ salvage is a mixed question of 
Private right and public policy.” For obvious 
reasons of public policy salvors are looked upon 
With favour and are encouraged by our maritime 
law; and the whole history of the subject, and the 
authorities, attest that a clear case must be made 
cut before salvors can be deprived of remuneration 
tor salvage services.

There are also other aspects of this case to 
which I  think it well to advert- I t  has been 
argued that the shipowners could make a con
tract as to salvage with the tugowners by which 
the cargo owners are entitled to benefit, although 
the shipowners did not purport to act, and were 
*u no sense acting, as agents for the cargo 
owners. So far as liability is concerned, it has 
ueen held that in regard to the owners of the 
cargo on board a salved ship neither the owners 
cf the ship, nor the master, have authority to 
C'nd the cargo or its owners by any salvage con
tact (Anderson, T ritto n , and Go. v. Ocean Steam- 

Company (1884, 5 Asp. Mar. Law Cas. 401; 
L. T. Rep. 441; 10 App. Cas. 107). I f  the 

curgo owners would not be bound, can it  be said 
hat the other party, viz,, the tugowners, are 
cun<j p ^ re the cargo owners to have the 
cuefit, and not to be subject to the obligations of 
Cch a contract P There is another difficulty in 
ne way of the defence of the shipowners and 
argo owners to some parts of the plaintiffs’ 

juaim. The claim in the action is made not only 
y the tugowners who entered into the towage 
entract, but also by the master and crew of the 

There is no evidence whatever that the 
.Sreement, “ no salvage charges,” was entered 
j ,°  hy the tugowners with the assent or know- 
0 8® of the master or crew. I t  is clear that the 
a»?ers’ the circumstances in which such an 
.greement was made (viz., in anticipation of 

.ure contracts of towage of the defendants’ 
had no authority to bind the master and 

o t*y any agreement fixing the amount of 
“«•ivage; certainly not by an agreement depriv- 
(7>i of salvage remuneration altogether
j ) /  M argery, 9 Asp. Mar. Law Cas 304 ; 86 L. T. 

jP' 863; (1902) P. 157).
are any event, therefore, the master and crew 

6Utitled to recover salvage from the cargo 
it x jrs> and, although it is not necessary to decide 
to1 8ee that there is any good answer in law

a olaim by them against the ship and freight.

crew

I t  has been settled that the master and crew of a 
salvage ship may recover salvage against cargo, 
although the owners of the salving ship, by reason 
of their relation to the salved ship or cargo, may 
n ot: (The Agamemnon, 1883, 5 Asp. Mar. Law 
Cas. 92; 48 L. T. Rep. 880; The Sappho, 23 L. T. 
Rep. 711; L. Rep. 3 P. C. 690); and The 
O len fru in , 1885, 5 Asp. Mar. Law Cas. 413; 52 
L. T. Rep. 769; 10 P. Div. 103).

There is a still further point with regard to the 
rights of the crew. Seamen—always the favourites 
of the Legislature—have protection under sect. 156 
erf the Merchant Shipping Act 1894. In  accordance 
with the policy of the law in casting its pro
tection over seamen, and stimulating them to put 
forth efforts and to face risks to save life  and 
property, the section provides, as to salvage, as 
follows: “ 156. (1) A  seaman shall not . . . 
by any agreement abandon any right that he may 
have or obtain in the nature of salvage; and every 
stipulation in any agreement inconsistent with 
any provision of this Act shall be void.’" There
fore, even if the seamen had been persuaded to 
join in the agreement by which it is said they 
abandoned or precluded themselves from claiming 
salvage reward, such an agreement would be 
wholly inoperative. On this ground also the 
seamen have a right to salvage against the cargo 
owners.

I  am accordingly of opinion that upon the 
preliminary point of law as to the validity of the 
claims of the plaintiffs against the owners of 
the cargo for salvage services rendered (if any) in 
respect of the cargo, the plaintiffs succeed and 
the defendants fail. Tbe amount of the salvage 
remuneration would, of course, be in proportion 
to the value of the salved cargo when compared 
with the value of the ship, freight, andeargo. 1 
order the defendants to pay to the plaintiffs the 
costs of and incidental to the motion to add the 
second defendants, and of and incidental to the 
addition of tbe defendants, and to the hearing of 
the point of law.

Leave to appeal.
Judgment fo r  p la in tiffs  on p re lim ina ry  point 

o f law.
The defendants appealed.
La ing , K.C. and A . B . Kennedy for the 

appellants.
Bateson, K.C. and C. B. Dunlop  for the 

respondents.
Ju ly  16,1915.—Sw is f e n  E a d y , L.J.—This is 

an appeal from a judgment of the President on a 
point of law which was directed to be set down 
and put in the list for hearing. The proceedings 
were taken in Admiralty by the owners, master, 
and crew of the steam-tug Vanquisher against 
the owners of the cargo of the sailing ship Leon 
Blum , to whom by order the owners of the latter 
ship were afterwards added, claiming salvage. 
Originally the action was brought against the 
owners of the cargo only. Then a motion was 
made to stay the action on the ground that the 
plaintiffs, the owners of the tug, had entered into 
a contract with the owners of the sailing ship 
before tbe towage began that the plaintiffs 
should make no claim against the owners of the 
cargo on the ship for salvage services by the tug 
to the ship, her cargo, or freight during the 
towage. On that motion an order was made that 
the owners of the ship should be added as
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defendants, and that the action should be put in 
the list for argument only on the point of law as 
to the construction and effect of the contract. 
The point of law has not been otherwise defined 
than by the motion to stay. The point of law 
was not formulated in terms, but only raised in 
the manner I  have mentioned. After the order 
on the motion to stay the owners of the Bhip were 
made parties to the action and put in their 
defence, and thereupon the point of law came on 
for hearing before the judge. The only point of 
law would therefore appear to be whether, having 
regard to the terms of the contract, the claim 
against the cargo on the ship, first, by the owners 
of the tug, and, secondly, by the master and crew 
of the tug, is excluded. That is the point of law. 
Although the action was directed to be heard on 
this point of law, evidence was gone into and 
witnesses were examined and cross-examined, but 
I  pass that evidence by because our attention has 
not been directed to it  and because it is inadmis
sible on the point of law raised.

The contract in question is contained in two 
documents, which have to be read together. In  
July 1913 correspondence took place between the 
owners of the ship and the owners of the tug as 
to the terms upon which the towage contract was 
to be entered into. On the 17th July 1913 the 
owners of the tug wrote a letter containing the 
words on which the defendants rely : “ We have 
to-day had the pleasure of a visit from M. Jouteau, 
and we confirm the verbal arrangement which we 
came to, whereby it  is agreed whenever our tugs 
are engaged to tow any of your vessels, whether 
the contract be made by your good selves or by 
one of your masters, it  shall be on the basis of 
‘ No cure, no pay; no salvage charges.’ Trusting 
this my lead to a good business between the two 
companies, yours faithfully . . .” The effect
of that was to import these last words into the 
subsequent towage contract. More than four 
months afterwards, on the 1st and 2nd Dec. 1913. 
the contract was made as to this particular ship, 
the Leon B lum . An arrangement was made for 
the towage of the ship from Falmouth to Liverpool 
by one tug for 651.; and then follow the conditions 
of the contract. I t  is conceded that on the voyage 
circumstances arose which, but for some special 
terms of the contract, would have entitled the 
tug to be paid for salvage services. The details 
of the occurrence are not material. The President 
stated in his judgment th a t: “ For the pur
poses of this argument it  is admitted that, 
before the towage was completed, the tug Van
quisher, her master, and crew, rendered salvage 
services to the vessel, cargo, and freight in respect 
of which, apart from any towage contract, they 
would be entitled to salvage remuneration.” A  
little later he said : “ The services in respect of 
which the claim is now made were, ex concessis, 
salvage services.” So that the details of the 
service are not material, and the only question 
we have to consider is : Whatever these services 
were, does the contract exclude liability to the 
owners, master, and crew of the tug in respect 
of a claim against the cargo P 

The defence set up, and the notice of motion 
to stay, in effect stated that the plaintiffs con
tracted to tow the ship and her cargo upon the 
terms that “ the plaintiffs should make no claim 
for salvage reward in respect of any salvage 
services rendered by their tug to the Leon Blum ,

her cargo, or freight.” That is not the language 
of the contract. The words of the contract upon 
which the pleader relies are the words “ no salvage 
charges,” and he expands them to mean that 
neither against the ship nor her cargo shall any 
claim be made by the tug for salvage. I t  is not 
suggested that the owners of the tug had any 
special authority to bind the master or crew in 
respect of any claim they might have for salvage.

As regards the crew, the appellants have ¡¿on- 
ceded that they have no right to abandon any 
claim they may have for salvage, having regard 
to the Merchant Shipping Act 1894, s. 156, of 
which sub-sect. 1 provides th a t: “ A seaman shall 
not by any agreement . . . abandon, any 
right that he may have or obtain in the nature 
of salvage, and every stipulation in any agree
ment inconsistent with any provision of this Act 
shall be void” ; and sub-sect. 2 provides that: 
“ Nothing in this section shall apply to a 
stipulation made by the seamen belonging 
to any ship, which, according to the terms of 
the agreement is to be employed on salvage 
service, with respect to the remuneration to be 
paid to them for salvage services to be rendered 
by that ship to any other ship.” I t  was not 
contended by the appellants that there was 
any agreement binding the crew not to claim 
salvage.

Then, as regards the master, there was no 
evidence that the contract was entered into with 
his assent or knowledge. The original contract 
was entered into in July 1913, and the language 
“ No cure, no pay; no salvage charges” was 
employed without reference to this particular 
towage contract.

There' was thus no authority in the owners to 
bind either the master or the crew, not as to the 
amount of the salvage remuneration, but that 
they should not receive any such remuneration. 
As regards the master and crew, therefore, there 
is nothing to disentitle them to sue the owners of
the cargo.

The next question is : Can the owners of the 
tug sue the owners of the cargo ? I t  is not 
suggested that there was any authority from the 
owners of the cargo to the shipowners to enter 
into the contract on their behalf. The President 
said as to th a t: “ The cargo owners had no 
knowledge of the terms of the contract or 
collateral contract. Again there was no evidence 
or suggestion that the tug owners in entering 
into the contract or at any time gave any 
intimation to the shipowners that the business of 
the tug owners was carried on, or that their 
charges were made, upon the basis that in cases 
of towage they had provided for ‘ no cure, no 
pay; no salvage charges.’ ” There has been n° 
contention here that the shipowners entered into 
this contract as agents of the cargo owners. l c 
was contended, however, that the cargo is on the 
ship, and that the agreement enures for the benefit 
of the cargo. The references to the cargo i°  
the printed towage contract do not assist the 
appellants on this point. The first reference to 
the cargo in the conditions of that contract occur 
in a stipulation that the plaintiffs are not to b 
responsible for loss. A  subsequent reference! 
the cargo is in a stipulation that the owners o 
the cargo shall indemnify the plaintiffs again® 
liability for certain matters therein mentioned- 

, Whatever may be the form and effect of tba



MARITIME LAW  CASES. 279"

A pp .] H o lla n d  Gu lp  Stoom vaart M a tts c h a p p ij  v . W atson, M u n bo , a n d  Co. [A pp .

provision, it  has no bearing upon the point which 
we have to decide. Except ior that provision 
there is no reference to cargo in the contract. 
The mere fact that the shipowner stipulates in a 
towage contract for “ no cure, no pay ; no salvage 
charges ” does not import that, if  the tug renders 
salvage services to the cargo, the cargo shall he 
under no liability to pay for them. I t  is a 
stipulation entirely outside this contract. The 
determination of these two points is sufficient to 
dispose of the case.

No question  has been ra ised  as to  th e  e ffec t o f 
th is  clause on  th e  l ia b i l i t y  o f  th e  s h ip  to  th e  tu g , 
and th e re fo re  I  do n o t re fe r  to  i t .  I  dea l o n ly  
w ith  th e  tw o  p o in ts  th a t  were m a te r ia l fo r  o u r 
decision— nam e ly , th e  c la im  by th e  ow ners o f  th e  
tu g  a g a in s t th e  cargo, and  th e  c la im  b y  th e  
m aste r and  crew  of th e  tu g  a g a in s t th e  cargo. 
T here  is, I  th in k ,  n o th in g  in  th e  c o n tra c t to  
exclude e ith e r  o f these cla im s.

On these grounds I  am of opinion that this 
appeal should be dismissed.

P h il l im o r e , L.J.— I  am of the same opinion, 
i t  is somewhat difficult to extract the point of 
mw which is raised by the defence, and which has 
been set down for argument. I  take it to be that, 
given that the services alleged by the plaintiffs, 
the owners of the tug, in their statement of claim 
Were in fact rendered by the tug to the ship and 
•'O the cargo loaded upon her, yet the plaintiffs 
cannot recover, inasmuch as the action is either 
barred by the contract originally made between 
the plaintiffs and the owners of the ship, or was 
brought in breach of that contract.

The first question that arises is whether the 
contract can be regarded as having been entered 
mto by the owners of the ship as agents for and 
°U behalf of the defendants, the owners of the 
cargo. As appears from the circumstances, it 
cannot have been entered into either by the 
express authority of the cargo owners or by their 
implied authority. Can it  be said to arise 
mcidentally from the relationship between the 
°argo owners and the shipowners who had in fact 
entered into it, by virtue of which relationship 
be shipowners became the bailees of the cargo 

,or the cargo owners P I  very much doubt it. I t  
unnecessary, however, to decide the point, 

ecause even if the contract be treated as that of 
be cargo owners, it  does not as against them 
ar any of the plaintiffs, either the tug owners or 
be mar,ter or crew of the tug, from claiming 
aivage, if the services alleged were rendered by 
nem. Take first the case of the master and 

^cw of the tug. As to the crew, it  seems impos- 
Alble, having regard to the Merchant Shipping 

°t 1894, 8.156, sub-sect. 1, that a member of the 
could make a contract binding him to give 

P his right to salvage. As to the master, it  was 
bnf ‘mpoesible for him to make such a contract, 
th 1 i"®re is here no evidence that he authorised 

e tug owners to make it on his behalf. So far, 
t  crefor6’ as the master and crew are concerned 

® action must proceed.
Bi . ben consider the case of the tug owners. The 

•Powners might have contracted in terms with 
«tug owners that the latter should not claim 

hav 8t carf?° owners for salvage, but they 
dant no  ̂ 80 contracted. Counsel for the defen- 
thetS °°btended that there was here no salvage, 
Oj ground of his contention being that salvage 

be the voluntary act of the salvor, while a

tug is bound to do what the tug did in this case. 
Why was the tug bound to do that ? Not because 
it  was so provided in the towage contract, but 
because of the rule of law laid down in the cases 
of The M innehaha  (4 L. T. Rep. 811; Lush. 335), 
The W hite S ta r  (L. Rep. 1 A. & E. 68), and The
J. C. Potter (23 L. T. Rep. 603 ; L. Rep. 3 A. & E . 
292)—namely, that even if  the circumstances be 
such that the tug would be justified in abandoning 
the contract of towage, it  is still under the 
further duty of standing by the towed vessel to 
render assistance. These same cases, however, 
lay down that if  in such circumstances the tug 
does render assistance, Bhe is entitled to claim 
for her services. Therefore, whether in the pre
sent case the tug rendered the salvage services 
voluntarily, or because she was bound to do so in 
accordance with the rule laid down in the cases, 
she is equally entitled to claim salvage reward.

The contention of counsel for the defendants 
that the plaintiffs are not, as against the defen
dants, entitled to salvage fails, and the appeal 
should be dismissed.

B an ke s , L.J.—I  agree. The towage contract 
is a contract between two classes of persons—on 
the one hand the plaintiffs, the tugowners, and on 
the other hand the defendants, the shipowners. 
So far as the terms of that contract are concerned 
there is nothing in it  to prevent the plaintiffs from 
making a claim for salvage services against the 
cargo owners. The original contract of a general 
character which was entered into between the tug- 
owners and the shipowners did, however, contain 
a stipulation that "any future towage contract 
should be upon the basis of no salvage charges. 
P rim d  fac ie  that earlier contract would refer onjy 
to the rights and duties of the parties to it—  
namely, the tugowners and the shipowners—and 
I  can see nothing in it  to extend it beyond its 
p rim a  fac ie  meaning. I t  refers to the tugowners 
and the shipowners only. I f  this view is sound, 
it is conclusive of the point of law which we have 
to decide, for it  means that it  does not lie in the 
mouth of the cargo owners to say that the tug
owners cannot as against them claim salvage, but 
only towage. Appeal dismissed.

Solicitors, Thomas Cooper and Co., for plaintiffs ; 
P ritch a rd  and Sons, agents for Simpson, N orth , 
H arley, and Co., Liverpool, for defendants.

Dec. 8 and 9,1915.
(Before Sw in f e n  E a d y , B an kes , and; 

W a r r in g to n , L.JJ.)
H o llan d  Gu lp  Stoomvaart M attsc h ap pij v ,  

W atson, M un ro , a n d  Oo. (o)
A P P E A L  P R O M  T H E  K IN G ’S B E N C H  D IV IS IO N . 

Charter-party  —  M arine  insurance —  W ar r is k  
“ fo r  charterers’ account— D u ty  to insure.

The p la in tiffs  were the owners o f a steamship th a t 
was chartered by the defendants under a charter 
pa rty  which provided  (inter alia) tha t the 
owners were to pay and provide fo r  insurance j  
tha t the charter-party was not to be construed 
as a demise o f the s h ip ; and tha t the owners 
were to rem ain responsible fo r  insurance. The 
charter-party also contained the fo llo w in g

-----------—;------------- ------------------------ -----—------------------------ -4
to j  Reported by E . A  Sckatchley , Esq., Barria ter-*t-L»w .
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w ritte n  clause : “  W ar risk , i f  any required , fo r  
charterers’ account. I t  is  understood and 
agreed that value fo r  roa r rislc at a l l times to be 
based on values stated in  owners’ annual 
policy.”

On the 21st Sept. 1914, while on a voyage the 
steamship was sunk by a German cruiser. The 
p la in tiffs  brought an action to recover damages 
f o r  the defendants’ fa ilu re  to insure the steamer 
against w ar r is k  a fte r having been requested by 
the p la in tiffs  so to do.

Held, tha t on the true construction o f the charter- 
p a rty  the charterers were to bear the costs o f the 
insurance; but tha t the insurance was to be 
effected by the owners and not by the charterers. 

Decision o f Bailhache, J. (ante, p. 92; 113 L. T. 
Rep. 178) reversed.

A pp e a l  by the defendants and cross-appeal by 
the plaintiffs from the decision of Bailhache, J. 
(ub i sup.).

Roche, K.C. and Alexander Neilson  for the 
defendants.

Leek, K.C. and R . A. W righ t for the plaintiffs. 
Sw in f e n  E a d y , L.J.—This is an appeal by the 

defendants, Watson, Mnnro, and Co., against a 
judgment of Bailhache, J. at the trial of the 
action in Middlesex without a jury whereby the 
plaintiffs recovered against the defendants judg
ment for a sum of 24,0001.

I t  is an action upon a charter-party and the 
contest turns upon the true construction and 
meaning of a very short clause in that charter- 
party. The charter-party is dated the 17th Sept. 
1912. I t  was a time charter for five years on the 
steamship M a ria , which belonged to the plain
tiffs, the Holland Gulf Stoomvaart Maatschappij. 
The M a r ia  was a Dutch ship and she sailed 
before the beginning of the present war from 
Portland in Oregon with a cargo of wheat con
signed to British merchants at Belfast. The 
cargo was therefore occasional contraband. On 
or about the 21st Sept. 1914 the ship was stopped 
by the German cruiser K arlsruhe  and sunk in the 
Atlantic.

The first question in the action is based upon 
this, that there was a contract, as the plaintiffs 
allege, contained in the charter-party whereby it 
was the duty of the defendants to insure the ship 
against war risk. The defendants have failed in 
that, and the damage arising thereon to the plain
tiffs as they contend is the sum of 24,0001., and 
that is the sum which the plaintiffs have recovered 
in the court below.

According to the terms of the charter-party 
which I  have said is for five years, the first 
material clause is clause 2 and by that clause the 
owners were to provide and pay for certain 
matters and they were to pay and provide for the 
insurance on the vessel, such insurance to cover 
ship’s proportion in all general average; and 
then they were to pay for certain stores and so 
on. Then the charterers were to provide and pay 
for other things Buch as bunker coal and so on. 
Then by clause 23 it is provided th a t: “ Nothing 
herein named is to be construed as a demise of 
the steamer to the time charterers. The owners 
remain responsible for the navigation of the 
steamer, insurance, crew, and all other matters, 
same as when trading for their own account.”

"At the end is this clause written in: “ W ar 
risk, if  any required, for charterers’ account. I t

is understood and agreed that value for war ris^ 
at all times to be based on values stated in owners’ 
annual policy.” Almost immediately after the 
breaking out of war, the plaintiffs intimated to 
the defendants that the war risk ought to be 
covered by insurance. There is a letter of the 6th 
Aug. 1914 from the owners to the charterers in 
which they said: “ Considering the actual
political situation, we must ask you to satisfy us 
that the war risk on the steamship M a ria  is 
covered, or we must instruct the captain at his 
coal port to wait the developments. I t  is, under 
the circumstance that you are at war, probable 
that a cargo with destination of Belfast or 
Dublin will be captured.” That was the first 
demand for a war risk. The defendants do not 
see any need for any such insurance. I t  is 
pointed out that the vessel is a neutral vessel.

There is correspondence between the parties 
throughout August and September. The plain
tiffs, in their correspondence, refer on several 
occasions to the risk of war between this country 
and Holland, and that seems to trouble them. In  
fact, if one can judge from the correspondence, 
that appears to be the risk against which they are 
specifically desirous of being covered. But it 
includes also the general war risk. The corre
spondence went on in October and on the 5th 
Oct. the plaintiffs still claiming to be covered, the 
defendants say that in their view there is no 
need to insure against war risk. Then they 
raise this point by their letter of the 5th O ct.: 
“ The M a ria  being a neutral ship, we cannot 
see any necessity to insure her against war 
risk. Apart from this we would remind you 
that you have not put us in a position to insure 
if the necessity did arise, by your not giving 
us the necessary information regarding your 
valuation.”

On the same day, the 5th Oct., there is a letter 
from the plaintiffs, apparently crossing that 
giving or purporting to give particulars. On 
that date the plaintiffs wrote to the defendants: 
“ W e have further telegraphed you asking you to 
insure the ship for war risk according to the 
charter.” That is only a telegram asking for 
insurance, and not mentioning any figures. The 
letter mentions : “ Her insuring value is 30,5001. 
That letter of the 5th Oct. was apparently 
received by the defendants in England on the 
9th Oct. and they acknowledge the receipt of the 
letter of the 5th Oct. on the 9th. Oct. They say : 
“ Messrs. Howard Houlder have sent us a copy 
of your letter to them dated 5th instant”—that 
is another letter—“ and we note that you require 
the ship insured against risk of war between 
Holland and England. We think that this risk 
is a very remote one. In  the meantime, we are 
very sorry to observe that the steamer is con
siderably overdue at St. Vincent, so much so that 
we are beginning to fear that she has been lost in 
the gale which was reported to be raging down 
the Argentine and Patagonian coasts about tho 
beginning of September.” _ ,

So that on the 9th Oct., when they received 
the figure of 30,5001., they feared that the ship 
had been lost. ,

The correspondence goes on and on the 1 6 th 
Oct. it  is suggested as follows: “ I t  is scarcely 
worth while discussing this matter at present, and 
the steamer is so hopelessly overdue that we feftf  
she has gone to the bottom.” Tho truth was that
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she had been sunk many weeks before this letter 
Wan written and it was not known.

That being so the plaintiffs claim that, the ship 
being lost, the defendants are liable for, first, 
they say, 30,500i., and in the alternative 24 0001. 
because according to the true construction of the 
charter-party it  was the duty of the defendants 
to effect an insurance from the perils excepted 
by the clause in the original insurance. That 
depends upon what is the true construction of 
this contract, “ W ar risk, if  any required, for 
charterers’ account.”

“ W ar risk” is an elliptical phrase which 
obviously refers to insurance. I t  is an insurance 
against war risk. “ W ar risk, if any required.” 
-Both sides adopt the view that that means if, 
Ooder the circumstances, any war risk insurance 
is reasonably requisite. What does “ for charterers’ 
aceount ” mean ? Does that mean that the cost 
of the insurance —the premium payable—is to be 
borne by the charterer» or does i t  mean that the 
charterers are to provide and pay ; that they are 
to effect the insuranoe and pay for it  P In  my 
opinion, having regard to the construction of the 
charter-party as a whole, and especially having 
r®gard to clauses 2 and 23, the true construction 
of those words is that the charterers have to bear 
fhe cost of the insurance, but the insurance is be 
effected by the owners and not by the charterers. 
Under clause 2 the insurance is to be paid and 
Provided for by the owners. Under clause 23, 
jhe owners remain responsible for, amongst other 
things, insurance “ same as when trading for their 
0wu account.”

I f  that were all, it  is obvious that if  the owners 
fished to insure against war risk, they would have 
°  do so themselves and bear the cost. But the 

effect of the subsequent clause is to throw the 
upon the charterers. The words are: “ War 

if any required, for charterers’ account.” 
hat is to say, although the owners must provide 

fbe insurance, the cost must be borne by 
be charterers. I  think that the words “ for 

^harterers’ account ” rather point to the work 
emgdone by someone else, the insurance being 
ffected by the owners, but for the account of the cbarterer8i

hoi 6 ,ie ff that the learned judge in the court 
th fbe matter was this : He said : “ I
oh- Ik® words ‘ war risk, if any required, for 
_^arterers’ account,’ mean that the charterers 

8 to provide and pay for the war risk policy. 
Up w?rds ‘ for charterers’ account ’ are a busi- 

Ss form of expressing the fact that the 
tiah er®18 W6re 1° Provide and pay for a war 
Pr P,0^cy> i U8f as by clause 2 the owners are to 
b °vide and pay for the ordinary insurance.”
0 b my opinion that view is erroneous, as the 
i, batructionof this charter-party and the language 
cos°t\Charterer8’ accolm*'” means only that the 
Pot # 8 k0 borne by the charterers, and does 
the • e° t the liability of the owners to provide 
the 1b8Ur.affce. I  am confirmed in that view by 
Pnjrema,ining portion of this last clause : “ I t  is 
all pra ÔC)d and agreed that value for war risk at 
a ^ m e s  to be based on values stated in owners’ 
“Sbal policy.”

* b Q value stated in the owners’ annual policy 
own a matter within the knowledge of the ship- 
chav? 8’ but not within the cognisance of the 
both 6rer8‘ -̂ -part  from the war risk they had 

mg to do with any insurance. They had 
V °P- X I I I . ,  N. S.

nothing to do with any annual policy. I t  was the 
owners’ annual policy, and the information as to 
value remained with the owners alone. In  fact 
it  was not until the letter of the 5th Oct., 
received by the defendants on the 9th Oot., that 
any information was given at all with regard to 
the amount for which the owners had taken out 
a policy of insurance. As a matter of construc
tion, I  am of opinion, contrary to the view taken 
by the learned judge in the court below, that the 
insurance had to be provided and effected by the 
owners at the charterers’ charge, and therefore 
the defendants were not in default in not effect
ing the insurance.

Reference was made to the subsequent corre
spondence between the parties, but the corre
spondence after the date of this charter-party 
cannot be referred to in order to construe the 
true meaning of it. I t  is ro t suggested that 
there was any conduct on behalf of the defendants 
to estop them in any way from contending that it 
is the duty of the owners to effect the insurance. 
I t  is not suggested that the effect of the corre
spondence was to raise any new contract between 
the parties. Therefore, in my opinion, the corre
spondence is irrelevant with a view of showing 
what is the true construction of the charter- 
party.

A further point raised by the defendants was 
this. Even assuming that their obligation was 
to effect the insurance, they never were supplied 
with the information which was necessary in 
accordance with the contract, and their contention 
was that it  was a condition precedent to their being 
bound to effect the insurance that they should 
be informed as to the value Btated in the owners’ 
annual policy; and they contend that they never 
were in fact so informed. The only time when 
any figure is given is in the letter to which I  have 
already referred of the 5th Oct., which was re
ceived by the defendants on the 9tb Oct That 
is the letter in which the plaintiffs say that “ Her 
insuring value is 30,5001.” That is an ambiguous 
expression. “ Her insuring value ”—the language 
of the contract is “ values stated in owners’ annual 
policy.”

I t  appears that the position of the insurance 
was this: The owners had effected policies in the 
usual and proper form— part in England and 
part .in Holland—upon the hull and machinery; 
policies amounting altogether to a little over
20.0001. — 12,OOOi. in this country, and. a little over 
80001. in Holland; roughly, as I  say, over
20.0001. • The policies were value policies, in 
which the value of the ship hull and machinery 
were given as 24,OOOi. The effect of that 
would be, treating the insured value as 20,0001., 
that the owners were their own insurers with 
respect to the difference between 20,0001. and
24.0001. But in addition the owners had 
effected policies amounting in English money 
to 6530i. Those were P .P .I. polices; they were 
not policies on disbursements, but the terms used 
in the policies are “ on excess value.” In  neither 
of those two policies was any sum mentioned as 
being the value of the ship.

In  my opinion, according to the true construc
tion of this charter-party, the insurance “ based 
on values stated in owners’ annual policy, means 
in the value policy of 24,0001. That was the 
value stated in the owners’ annual policy, and that 
figure was never supplied by the plaintiffs to the

2 O
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defendants. In  my judgment even if the defend
ants were liable to effect the insurance, it  was a 
condition precedent that the plaintiffs should 
supply them with the true amount for which the 
policy was to be effected—that is to say, they 
should supply them with the true amount; should 
give them the true value. That they never did; 
so the plaintiffs, if they were right in other 
respects, had not complied with the conditions 
precedent under which the defendants would have 
been bound to effect the insurance.

On this ground alone, without considering the 
other matters, I  am of opinion that the judgment 
in the court below was wrong, and ought to be 
reversed, and that judgment should be entered 
accordingly.

B a n k e s , L.J.— I  agree.
This was an action which was brought by the 

owners of the vessel against the time charterers, 
claiming damages for breach of the charter-party 
in not having effected a policy against war risk, 
and the damages claimed were the amount which 
would have been recovered under some war risk 
policies if the defendants had, in pursuance of 
their said obligation, duly effected the same, and 
which came to a considerable amount.

The defence was twofold: The defendants said, 
first of all, that they were under no obligation to 
effect a policy at all, although they were under an 
obligation to pay for it  if it  had been effected. 
Secondly, they said that, even if the obligation to 
effect the policy had been upon them, the plaintiffs 
did not give them the required note of the 
amount for which they were under an obligation 
to insure. The learned judge in the court below 
decided against the defendants on both grounds.

The ground upon which he gave judgment on 
the first point against the defendants was stated 
in his own words in these terms: “ The words 
for charterers’ account1 are a business form of 
expressing the fact that the charterers were to 
provide and pay for the war risk policy, just as 
by clause 2 the owners are to provide and pay for 
the ordinary insurance. I  do not agree, with 
respect to the learned judge, with that statement, 
generally stated in that way. I f  in a contract two 
parties agree that a particular thing is to be on 
account or for the account of one of them, in my 
opinion, p rim a  facie, that has reference to who is 
to pay for the particular thing.

But of course if a contract be silent as to who 
is to do a certain thing, and you infer from all 
the surrounding circumstances and from the 
silence of the document that the parties intended 
or contemplated that the thing must be done by 
the persons who have to pay for it, then I  should 
take the same view as the learned judge in the 
court below did. In  this contract, however, in my 
opinion, the paying for the particular thing in 
question— which is the insurance—and the doing 
of the particular thing— that is to say, the effect
ing of the insurance—has been clearly dealt with 
in the charter-party, and dealt with as two 
separate matters, and possibly two separate 
obligations. I  think this also must be borne in  
mind, that the insurance had reference to the 
owners’ property, the ship, in which of course the 
charterers had no direct concern, although they 
had a concern in the charter.

Clause 2 expressly deals with the double 
question. First of all, who is to pay for the thing 
and who is to provide the thing P And with

regard to the insurance, as one would expect, 
both the provision of the insurance—that is to 
say, the effecting of it on the vessel—and the 
paying for it, are the obligations of the owners. 
And when you come to clause 23, that only 
emphasises it, because with regard to insurance, 
in my opinion, it  adds nothing to what the 
charterers have already said in clause 2.

But, in order to make assurance doubly sure, 
there is a provision that : “ Nothing herein named 
is to be construed as a demise of the steamer,” 
which means that not only she belongs to tbe 
owners, but the possession remains in the owners, 
and the owners remain responsible for, amongst 
other things, insurance, as when trading for their 
own account. I f  the charter had stopped there, 
it  is plain that any insurance against war risk, 
not only the paying for it  but the effecting of it, 
was the obligation of the shipowners.

In  addition to the printed form there is the 
written clause which was inserted for the express 
purpose of dealing with the question of the war 
risk, and there were two things to be provided for. 
I t  is quite plain that the parties understood it 
and contemplated it. Those two things were the 
effecting of the war risk and the paying for it  ; 
and words were used which, in my opinion, having 
regard to the earlier part of the charter-party, 
are quite plain to show that the obligation to 
insure was upon the owners, and the obligation 
to pay was to be upon the charterers ; and those 
are the words that were used. They are not very 
clear ; they are a short way of expressing what 
was in the minds of the persons who prepared 
the charter-party, and it was put quite shortly- 
They speak of “ war risk ” of course meaning war 
risk so far as it affected the vessel.

Then they say, “ if any required.” That has 
been treated as if those words meant if  any, 
under the circumstances, is reasonably necessary. 
I  am not at all sure myself that that is the true 
construction of those words. I t  seems to me 
rather to point to “ if  required by the owners. 
But however that may be, I  do not think that it 
makes any material difference to the construction 
of the charter-jparty. Then comes “ for charterers 
account ”—no indication so far as I  can see, 
having reference to what has already been done 
in the document, that it  is to be for anything else 
than the charterers’ account— that is to say, the 
charterers are to pay for it. Then comes the 
last part of the clause : “ I t  is understood and 
agreed that value for war risk at all times to be 
based on values stated in owners’ annual policy.

The object of that olause, in my opinion, was 
this, that there should be no dispute as to whether 
the amount for which the vessel was insured was 
the correct amount or not, after it had been 
done. I t  was a provision as to the amount for 
which the person, whoever it  was, was under an 
obligation to insure, or had a right to insure* 
might insure the vessel and so that there should 
be no dispute as to whether the amount was 
right or not right. I t  is not necessary to deoide 
what is meant by “ to be based on values stated. 
No question arises about that, but it  is qm*# 
plain that it  cannot be more than the value stated 
in owners’ annual policy.

Assuming that the view that I  have taken 
about the construction on the question of th 
obligation to insure is wrong, the question worn 
arise whether in the events which happene
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allowing the obligation to be upon the charterers, 
the charterers were, under the circumstances, 
guilty of a breach of the contract in not having 
effected the insurance. That depends, first of 
all, upon the construction of this last clause, and, 

my opinion, this is one of that class of cases 
in which the knowledge of what is required to be 
done being entirely in the possession of one party, 
it is obligatory upon that party to give notice to 
the other of what it  is he requires to be done, 
before the other party comes under an obligation 
to perform his part of the contract. The rule is 
well stated in Vyae v. Wakefield (6 M. & W . 442 
at p. 462) where Lord Abinger says this : “ The 
rule to be collected from the eases seems to be 
this, that where a party stipulates to do a certain 
thing in a certain specific event which may 
become known to him, or with which he can 
Biake himself acquainted, he is not entitled to any 
Botice, unless he stipulates for i t ; but when it is 
to do a thing which lies within the peculiar 
knowledge of the opposite party, then notice 
°Bght to be given him.”

H ere  th e  m a tte r  w h ich  was m a te r ia l to  be 
know n was th e  va lue  s ta ted  in  th e  ow ners’ annua l 
Policy, and  th a t  know ledge was in  th e  possession 
?* th e  owners and  th e  owners alone. T he re fo re  
|B m y  o p in io n , even assum ing  th e  o b lig a tio n  to  
insure  was upon  th e  cha rte re rs , i t  was a c o n d itio n  
Precedent to  th e  pe rfo rm ance  o f  th e  o b lig a tio n  on  
th e ir  p a r t  th a t  th e  sh ip  owners shou ld  te l l  th e m , 
aBd te l l  th e m  t r u ly  (because i t  is  n o t te l l in g  a t  
a*l unless i t  is  to ld  t r u ly )  th e  a m o u n t fo r  w h ich  
hey had  to  insure .

The learned judge in the court below has 
reated apparently as a sufficient statement of 

what the amount was, a statement which appears 
10 the letter of the 5th Oct. that the insuring 
yame was 30,5001. I  cannot agree with the 
earned judge on that point either. The corres

pondence when looked at as a whole, clearly 
j ows that the charterers never did refuse to 
U8ure this vessel. Of course, if they had 
definitely taken up the position “ Never mind 

hat you say, or what you do, we do not and shall 
°t insure the vessel,” it  may be that would have 
Xcused the shipowners from furnishing the 
ecessary information about the value stated in 
Beir policy; but upon the correspondence it  is 

S ain that the charterers never took up that posi- 
°n. They did say they did not think it was 

, ecessary to insure her, but the letters which 
ave been referred to, and relied upon, as assisting 

■ ® c°nstruction of the contract which the learned 
j “8® in the court below has adopted, are letters 
th W**ioh they do not dispute their liability, but 
^ say that the occasion has not arisen for the 
pBnormance of it, and those two letters are the 
SthQ t^ ^nd Sept, and the letter of the

Never having taken up the position that they 
ciy.r.6 Bnder no obligation to insure under any 
c ^BmBtances, but rather indicating that if the 
Umi ons were different they might possibly be 

a®r an obligation, but without admitting it, 
own happened ? What happened was that the 
¡nf 6rS suPPlied information which was wrong 
am?rmati°n as to what the amount stated in their 
mv Ua- Policy was, and in those circumstances, in 
Vig ^Pinion, we are compelled to take a different 
tjjj' Horn the learned judge in the court below on 

8 second point, and say, even if the obligation

were upon the charterers, the shipowners had not 
fulfilled the condition precedent which rested upon 
them, and that the charterers are on that ground 
also entitled to judgment.

In  the circumstances, I  think the appeal 
succeeds.

W ar r in g to n , L.J.—The first question, the 
answer to which disposes of the plaintiffs’ claim, 
is whether the charter-party creates a liability on 
thepart of the charterers themselves to effect an 
insurance of the ship against war risk. The 
charterers contend that though if an insurance 
were properly effected by the owners they would 
have to pay the premium, this is a full extent of 
their liability.

In  my opinion, the contention of the charterers 
on this point is correct. There is in clause 2 a 
general provision as to several matters which are 
to be provided and paid for by the owners and the 
charterers respectively. Amongst these which are 
to be provided and paid for by the owners is the 
insurance of the vessel. This provision, it  is 
stated, extends only to the ordinary marine 
insurance, but, of course, the owners might, if  
they had pleased, insure against war.risk, and 
if  they had done so, and there had been nothing 
more in the contract, they would have had to 
bear the expense themselves. The ship was their 
property, and the loss, if  it  occurred, would be 
their loss.

Passing over clause 23 iu the charter-party 
which, in my opinion, carries the matter no 
further, we come to the clause in question, which 
is appended at the end of the printed document, 
and is in these terms: “ W ar risk, if  any required', 
for charterers’ account. I t  is understood and 
agreed that value for war risk at all times to be 
based on values stated in owners’ annual policy.” 
The effect of this clause it seems to me is this, 
that it  alters what I  have said would have been 
the result of the provision in clause 2 if  there 
had been no special provision in the contract. 
The option of insuring against war risk would 
remain with the owners. I f  the owners exercised 
that option and properly effected a war risk 
insurance, then they are not, as they would have 
been if there had been no provision to the con
trary, to bear the expense themselves, but it  is 
to be charged to the charterers.

So far I  have said what, in my opinion, would 
have been the true construction of this clause if it  
had turned only on the words “ for charterers’ 
account,” but it  seems to me that that is the true 
construction is abundantly clear by the additional 
words. Those words are intended to limit, and 
have the effect of limiting the liability of the 
charterers. The owners are not to insure against 
war risk for any amount they may choose and charge 
the charterers with the expense, but the latter 
are to be charged only with the expense of a policy 
for a limited sum, and the facts which enable the 
amount of that limited sum to be ascertained are 
in the knowledge not of the charterers but of the 
owners of the ship, and the clause contains no 
provision that the owners, for the purpose of 
enabling the charterers to effect the policy, if 
that were to be their liability should communicate 
to them the value stated in their (the owners’) 
annual policy.

I f  the construction is that put upon those 
words by the learned judge in the court below, 
some such provision must be implied, But if the
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construction is that which I  have said I  think it  
is, then nothing need be implied at all. I t  seems 
to me that construction confirms the view that 
the true construction is that the option of insur
ing—it is not an obligation but an option—  
against war risk is with the owners, but the lia
bility to bear the expense, if that option is 
exercised, is on the charterers.

On the other point I  agree with my brethren, 
and do not desire to add anything.

Appeal allowed.
Solicitors for the appellants, B ottere ll and 

Boche.
Solicitors for the respondents, W illia m  A. 

Crum p  and Son.

Nov. 25 and Bee. 15, 1915.
(Before Lord Cozens-H a b b y , M.R., B an kks  

and W ar r in g to n , L  JJ.)
Be A r b it r a t io n  be tw ee n  F. A. T a m p l in  

Ste a m s h ip  Co m pany  L im it e d  a n d  A ng lo - 
M e x ic a n  Petr o leu m  P roduce  Co m pany  
L im it e d , (a)

A P P E A L  F R O M  T H E  K IN G 'S  B E N C H  D IV IS IO N .

Time charter-party— O il tank steamer—-Period of 
charter unexpired— Ship requisitioned by Govern
ment as transport fo r  troops— S truc tu ra l a lte ra
tions to adapt her fo r  tha t purpose— Whether 
contract determined by act o f Government.

B y  a charter-party dated in  M ay  1912 the owners 
o f a ship designed to carry cargoes o f o i l in  bulk 
agreed to let and the charterers agreed to hire  
the ship fo r  the period o f s ix ty  calendar months 
commencing fro m  the day a t which the ship 
should be placed a t the disposal o f the charterers 
— which period would expire in  Bee. 1917— to 
be employed in  la w fu l trades fo r  voyages 
between certain specified ports fo r  the carriage o f 
refined petroleum and (or) crude o il and (or) its  
products, as the charterers o r the ir agents should 
direct.

The charterers were to pay as fre ig h t a fixed sum 
of 17501. per month. Under certa in  restrictions  
the carriage o f other suitable cargo than o il was 
to be allowed. Power was conferred on the 
charterers to underlet the ship on A d m ira lty  or 
other service, but w ithou t prejudice to the 
charter-party. There was an exception o f 
(amongst other th ings) “ restra in ts o f princes, 
rulers, and people.”

The ship was requisitioned by the Government in  
Bee. 1914, and was fo r  some tim e employed in  
ca rry ing  water. I n  Feb. 1915 she was altered 
by the Government to adapt her fo r  the trans
p o rt o f troops. The charterers had p a id  and 
were w illin g  to continue to pay the stipulated  
fre ig h t.

I n  these circumstances the question arose whether 
the charterers were entitled to treat the oontraot 
as subsisting or whether the owners were r ig h t in  
contending tha t i t  was p u t a t an end.

H eld, tha t the adventure on the p a rt o f the owners 
was that the ship should earn the fre ig h t fo r  the 
entire term o f the charter, the adventure on the 
p a r t o f the charterers being tha t they should have 
the use o f the s h ip ; that the adventure on the

(a) Reported by W . V . Ball and E. A. SORATOHLBT, Esqra., 
Bairister»-at-Law,

p a rt o f the owners had not been fru s tra te d ; and 
tha t i t  could not therefore be said tha t the entire  
adventure had been frustra ted.

Held, also, tha t the event which had happened was 
w ith in  the meaning o f the exception “ restra in ts  
o f princes, rulers, and, people.”

Becieion o f A tk in , J . affirmed.

A w ar d  stated in  the form  o f a special case fo r 
the opinion of the oourt.

On the 18th May 1912 S. Pearson and Son 
Limited, by a time charter of that date, chartered 
a British tank steamer, the F . A . T a m p lin , which 
was then building for the F. A . Tamplin Steam
ship Company Limited.

On the 4th Deo. 1912 the vessel was at the 
disposal of the charterers, the charter period 
to run for sixty months from that date, expiring, 
therefore, on the 4th Dec, 1917.

According to the charter-party, the steamship 
was “ to be employed in such lawful trades f  of 
voyages between any safe port in the United 
Kingdom and (or) the Continent of Europe, and 
(or) any safe port or ports in the United States 
of America, and (or) Mexico, and (or) North and 
South Amerioa, and (or) Africa, and (or) Asia, 
and (or) Australasia, and back finally to a coal 
port in the United Kingdom, for the carriage of 
refined petroleum and (or) crude oii and (or) it* 
products, but warranted no B.N.A. on Atlantic, 
except for coaling, warranted no Baltic between 
the 1st Oct. and the 1st April, warranted no White 
Sea between the 1st Oct. and the 1st April, as 
charterer or his agents shall direct, on the follow
ing ( in te r a lia) conditions

1. Tha t the owners shall provide and pay fo r a ll the 
provisions and wages of the captain, officers, engineer*» 
firemen, and crew. Shall pay fo r the insurance of the 
vessel, also fo r a ll stores (excluding fresh boiler water, 
which is to be paid fo r by charterers), and maintain her 
in  a thoroughly efficient state in  hull, machinery, and 
equipment for and during the servioe; bu t owners not 
to  be responsible for leakage of oils from  any cause, but 
they are to make good any defects in  compartments ft* 
soon as practicable on receiving notice thereof/*

3. That the charterers shall pay fo r the use and hire 
of the said vessel a t the rate of 17501. per calendar 
month (which was a t the expiration of the firs t twelr® 
months to  be reduced to  17001 a month).

20. The act of God, perils of the sea, fire, barra try ot 
the master and crew, enemies, pirates, and thieves» 
arrests and restraints of princes, rulers and peopl®» 
collisions, stranding, and other accidents of navigation 
always excepted, even when occasioned by negligenoe, 
default or error in  judgment of the p ilo t, mast®*» 
mariners, or other servants of the shipowner.

22. No goods contraband of war to  be shipped 
the steamer not to  be required to  enter any po rt tna* 
in  a state of blockade or where hostilities are in  progress- 
In  the event of a country to  whioh steamer trades bei®* 
at war w ith  any other country, charterers agree 
insure (for owner’s benefit) the steamer against a ll

25. No voyage to be undertaken or goods or cargo®
Daded th a t would involve risk of seizure, capture, o 
lenalty by B ritish  or foreign rules or Government; ft1? 
io acids or cargoes injurious to the steamer to  
hipped. t - i i

26. Charterers to  have the option of shipping 
anks and in  “  ’tween decks, and (or) any other B U itft 
pace available, such quantity of turpentine or nap** 
n cans, oaBes and (or) barrels and (or) drums or o

the master,”
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Clause 34 provided that the charterers should 
have the liberty of sub-letting the steamer on 
Admiralty or other service without prejudice to 
the charter-party, but the charterers remaining
responsible.

Early in Feb. 1915 notice was given to the 
Anglo-Mexican Petroleum Company Limited 
(who by agreement had taken the place and 
thereafter stood in the Bhoes of the charterers) by 
the director of transports that the F . A . T am p lin  
wrb requisitioned by the Admiralty “ from the 
time she arrives, has discharged, and is ready.’1 

On the 10th Feb. she arrived at Cardiff, and 
on the 15th Feb., in obedience to the requisition 
®he proceeded to Liverpool. A t the instance of 
oertain transport officers in the employment of the 
Government she then under went certain struc
tural alterations and was fitted for transport of 
troops. She was afterwards used as a transport.

Disputes which arose between owners and 
charterers as to the effect of this upon the charter- 
party were referred to arbitration.

The owners contended that the fact that the 
Vessel had been requisitioned by the Government 
jMade it impossible for them to continue to allow 
the vessel to he user under the charter-party, and 
that that agreement was put an end to or 
suspended by “ restraints of princes.” The 
Requisitioning of a vessel in such circumstances 
R'as not and could not be treated as a sub-letting, 
because the terms of the charter-party did not 
Permit of the vessel being structurally alterea.
, On behalf of the charterers it  was contended 
before the arbitrator that in the events which had 
happened the charter-party had not been deter
mined or put an end to, and that the requisition 
should be treated as a sub-letting. Structural 
iterations made by the British Government did 
hot amount to a breach of contract by the 
charterers. Finally, they contended that inas
much as they contract to accept the terms offered 
1 Government, this was, in effect, a sub-
etting by them.

, tue arbitrator awarded that the charter-party 
“S-d come to an end on Feb. 1915, but subject to 
he opinion of the court.

, In  J u ly  1915 the special case came on to be 
heard before Atkin, J.

M acK innon, K.C. and B . A . W righ t for the 
charterers.—Clause 34 of the charter-party (sup.) 
" Relied on. The requisition led to an involved 

^c?ething which was a sub-letting. The clause 
ic h  mentions " restraints of princes ” is for 

he protection of the owners, but they cannot use 
rp,aB a weapon of offence against the charterers, 

he charterers are entitled to receive the hire 
d by the Government and to continue to pay 

6 sums due under the charter-party. No breach 
contract by the shipowners is complained of. 

tb ®eor9e Wallace, K.C. (with him Raeburn) for 
jj^hhipowners.—As soon as the vessel ceased to 

fit for carrying oil the charter-party came to 
~h end, as i t ” was an implied condition that she 
c.°hld remain in that condition. This was not a 

urter for general purposes. He referred to
N 'ickoll v. Ashton, 84 L . T . Bap. 8 0 4 ; (1901) 2 K . B .

126;
A re il  -v. H enry , 89 L . T . Bep. 328; (1908) 3 K . B .

740, 748;nil
c 0 alterations having been made, the vessel 

ased to be a tank steamer, and as those altera

tions were made by virtue of the Royal preroga
tive the contract was terminated.

M acK innon, K.C., in reply, referred to
Brown v. Turner, Brightman, o.nd Co., 12 Asp.

M ar. La w  Cas. 7 9 ; 105 L .  T . Bep. 56 2 ; (1912)
A . C. 12.

A t k in , J. stated the facts and continued :—No 
question arises before me as to the complete 
power of the Admiralty to require the use of the 
vessel to be given up to them. The dispute 
between the parties appears to have risen some 
time after Feb. 1915 in consequence of the owners 
claiming that the contract was suspended during 
the time the vessel was requisitioned by the 
Admiralty, and that they were the persons who 
were entitled to deal with the Admiralty in 
respect of her, and to have, therefore, the rate of 
freight which the Admiralty were paying. That 
contention was not accepted by the charterers, 
and in that way the dispute originally seems to 
have come before the arbitrator. The learned 
arbitrator, who has dealt with the case as a pure 
question of law, has awarded that the charter- 
party came to an end in Feb. 1915, and the 
question as he states it is whether he is right in 
so awarding or not. I  have great respect for the 
opinion of the arbitrator. He is a very well 
known legal gentleman whose opinion is entitled 
to the very greatest weight on questions of this 
kind, but I  do not agree with his opinion. There 
is no doubt that there was a contract in existence 
for five years, and if the shipowners wish to put 
an end to it, or to successfully contend that it  is 
at an end, they must show some iegal principle 
upon which it is put an end to. I t  was not argued 
before me that there has been any breach of 
contract by the charterers, and it could not be so 
contended. In  my judgment the requisitioning 
by the Admiralty is an act which is altogether 
independent of the charterers, and, further, even 
if  it were an act of the charterers or anything 
which could be said to be a breach of contract by 
them, I  think there is very little doubt that they 
would be protected by the exceptions if those 
exceptions were available in their favour. Indeed, 
it  was not contended on behalf of the ship
owners that” there was any breach of contract 
by the charterers. There has therefore been 
no breach going to the root of the contract 
which would entitle the shipowners to put an end 
to it.

In  those circumstances, what ground is thera 
for saying that the contract is put an end to P I t  
was said that an implied condition in the oontraot 
had not been fulfilled, and that the contraot was 
therefore at an end. Tois was based upon the 
principle which had been laid down in various 
authorities and formulated by Yaughan Williams, 
L. J. in K re ll v. Henry  (ub i sup.) in language which, 
although perhaps somewhat vague, I  think, 
in the terms in wbioh it is couched, expresses 
the principle of law. He said : “ I  think that you 
first have to ascertain, not necessarily from the 
termB of the contract, but, if required, from the 
necessary inferences, drawn from surrounding 
circumstances recognised by both contracting 
parties, what is the substance of the contract, 
and then to ask the question whether that sub
stantial contraot needs for its foundation the 
assumption of the existence of a particular state 
of things.
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I f  it  does, this will lim it the operation of the 
general words, and in such case, if  the contract 
became impossible of performance by reason of 
the non-existence of the state of things assumed 
by both contracting parties as the foundation of 
the contract, there will be no breach of the 
contract thus limited.”

On behalf of the shipowners, M r. Wallace 
contended that it  is an implied term of this 
charter-party that the ship shall always continue 
to be fit to carry oil, and that if  she does not 
continue to be fit to carry oil—that being a state 
of things the assumption of which is the founda
tion of this contract—the contract is thereupon 
at an end. I t  is a little difficult to conceive that 
state of things as being necessarily that which 
both parties were contemplating. I t  is not, and 
I  do not think it  could be, suggested that if in 
fact the ship became unfit to carry oil by reason 
of the default of either of the parties, the con
tract would be at an end. Either the charterers 
might be in default in not exercising reasonable 
care, or the shipowners might be responsible and 
have to make good the default if  the charterers 
were not to blame for it, and in those circum
stances the condition of things would be due to 
the default of either one or the other of the 
parties. Therefore the contention of the ship
owner is necessarily limited to the suggestion 
that it  is only when the ship continues to be unfit 
for the carriage of oil, without the default of 
either of the parties, that the contract is to be 
deemed to be brought to an end.

I  Bee no reason for assuming that to he a 
necessary condition of this contract. W hat the 
charterers have to do is to pay the freight. They 
need not use the ship for the carriage of oil. 
Under the charter-party, if  the carriage of oil 
became unremunerative, they could (using 
reasonable care to preserve the ship so as to be 
able to hand her over in a reasonable condition at 
the time when the charter-party comes to an end) 
lay the ship up, and, moreover, they have the 
power under it  of carrying cargo other than oil, 
subject to certain conditions. So far as the 
owners are concerned, the main obligation of the 
charterers is to pay the freight, and I  therefore 
see no ground for suggesting that there is a con
dition of the contract that, when without default 
of either party the ship ceases to be fit for the 
oarriage of oil, the contract iB to be treated as at 
an end. I f  that is not a condition of the contract, 
and there is no breach by either party, I  cannot 
see upon what ground the oontract can be said to 
be at an end. The charterers having the use for 
five years of that which is of value to the Govern
ment, the Government have taken it away and 
are using it for national purposes. During that 
period (the Government having the right to do 
what they have done) there iB no breach of the 
contract by the charterers, and it appears to me 
that there is nothing in respeot of which the 
owners can complain. They cannot say to the 
Admiralty : “ Pay to us the money for the use of 
the ship for which you have, in fact, deprived 
the charterers. As I  cannot see any legal ground 
upon which this contract has come to an end, I  
am unable to answer the question except by say
ing that, in my opinion, the arbitrator was 
not right in holding that the charter-party 
came to an end or was suspended. The 
charterers should have the costs of the re

ferences and award and the costs of the hearing 
before me.

From that decision the Steamship Company 
now appealed.

George Wallace, K.C. and Raeburn for the 
appellants.

M acK innon, K.C. and R. A. W righ t for the 
respondents.

George Wallace, K.C. replied.
The arguments adduced in the court below 

were substantially repeated and the authorities 
there cited were again referred to with the 
addition by the appellants’ counsel of

Jackson v. U nion  M a rin e  Insurance Company 
L im ite d , 2 Asp. M a r. La w  Cas. 4 3 5 ; 31 L .  T . 
Bep. 789 ; L . B ep. 10 C. P . 125 ;

B orlock  v. Beal, ante, p. 2 5 0 ; 114 L . T . Bep. 193 ; 
C unn ingham  v. D unn , 3 Asp. M a r. L a w  Gas. 595 ; 

38 L . T . Bep. 6 3 1 ; 3 C. P . D iv . 443 ; 
and by the respondents’ counsel of 

T a y lo r v. C aldw e ll, 3 B . &  S. 826.

Cur. adv. vu lt.
Dec. 15. 1915.—The following written judg

ments were delivered
B a n k e s , L.J.—The Master of the Bolls has 

desired me to state that he has perused and that 
he agrees entirely with the judgments which are 
about to be delivered in this case by myself and 
Warrington, L.J.

The question in dispute between the parties in 
this case is whether a time charter of the steam
ship F . A . Tam plin  has been determined owing to 
the vessel having been requisitioned by the 
Government.

The matter was referred to arbitration. The 
arbitrator, who stated his award in the form of 
a special case, decided in favour of the ship
owners, the present appellants, that it  had been 
determined. Atkin, J. before whom the special 
case was argued took the opposite view.

In  the special case the arbitrator sets out the 
facts and the contentions of the parties, and he 
states what his decision is. But he does not 
state the grounds of his decision or whether he 
draws any particular inference of fact from the 
facts stated. No application was made to this 
court that the case should be remitted to the 
arbitrator. And from this I  assume that the 
parties desire that the proper inference to be 
drawn from the facts should be treated as a 
question of law and dealt with accordingly.

The material facts can be quite shortly stated. 
The charter-party is dated the 18th May, 1912, at 
which time the F . A. T am plin  was in course of 
building. She was constructed as a tank steamer 
designed to carry cargoes of oil in bulk. The 
charter was for the long period of sixty calender 
months from the day at which the vessel was 
placed at the disposal of the charterers. This 
period does not expire till the 4th Dec. 1917.

The charty-party is not a demise of the ship, 
but it  places the ship at the disposal of the 
charterers for the purposes, and with the 
limitations, indicated in the charter-party. These 
may be briefly stated as follows: The vessel 
was to be employed in such lawful trades for 
voyages between any safe port or ports in the 
United Kingdom and (or) Continent of Europe, 
and (or) any safe port or ports in the United 
States of America and (or) Mexico, and (°r )
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North and South America and (or) Africa, 
And (or) Asia and (or) Australasia and back 
finally to a coal port in the United Kingdom 
for the carriage of refined petroleum and (or) 
crude oil and (or) its products as the charterers 
should direct but warranted no B. N . A. or 
Atlantic except for coaling, and warranted no 
Baltic between the 1st Oct. and the 1st A p ril; 
warranteed no White Sea between the 1st Oct. 
and the lBt April.

Though this class of trading was the one 
which was mainly in the contemplation of the 
parties, the charterers had the right to ship 
other suitable cargo to a certain extent; and 
had also the right to sublet the vessel on 
Admiralty or other service, but without pre
judice to the charter-party. One or the express 
conditions of the charter-party was that no 
voyage should be undertaken, or goods, or 
cargoes, loaded that would involve risk of seizure, 
capture, or penalty by British or foreign rulers or 
Governments. The charter-party also contained 
an exemption clause which included “ restraint 
° f  princes.”

The hire payable was at the rate of 17501. 
sterling per calendar month, the owners had to 
provide and pay for all the provisions and wages 
° f the captain, officers, engineers, firemen, and 
crew. The captain, though appointed by the 
owners, was to be under the orders and direction 
° f  the charterers.

On the 15th Feb. of this year the Govern
ment requisitioned the vessel for the purpose 
of carrying troops, and they caused certain altera
tions to be made in order to adapt her for that 
purpose. The Government also required certain 
members of the crew who were foreigners to be 
Replaced by Englishmen, and this appears to have 
been done or assented to by the owners. No 
serious question was raised by the appellants in 
relation to this dealing with the crew. The 
respondents appear to receive from the Govern
ment a substantially increased hire over and 
beyond what they pay to the appellants, and they 
Uot unnaturally claim to be entitled to receive 
‘bis, and retain it, as they were not allowed to 
employ the vessel for their own trade, which they 
were anxious to do.

.The shipowners contend that in the events 
which have happened the charter-party has been 
determined, and that they are entitled to with
draw the vessel from the charterers ; or in other 
words to receive the Government hire themselves. 
~here is no doubt that if  the charterers had 
nemselves done what the Government have done, 
heir action would have constituted such a breach, 
r a series of breaches, going to the root of the 

,°ntract as would have entitled the shipowners 
° ^ c in d  the contract and withdraw the ship. 

l m at, however, is not the question which has to 
y® decided. In  the events which have happened

Govi charterers have done nothing. I t  is the
th er?ment wfi° have stepped in and requisitioned 

® | P* an<f have caused her to be altered and 
ch her on work not authorised by the
dQar‘?r“Party. W hat has been done has been 
i„5 e by “ restraint of princes” within the mean-J  AW Ul 1UVUO (11UU1U U1U JLU\>U>U-

& °f the exception, which is in my opinion an 
^ P tio n  in its nature mutual, and of which 
jf. r er party is therefore entitled to the benefit. 
by18 u°t’ I  think, contended that what was done 

*  the Government was not a “ restraint of

princes.” But if  authority is wanted it will be 
found I  think in the recent case of Sunday and 
Co. v. B r it is h  and Foreign M arine  Insurance 
Company L im ite d  (ante, p. 116; 113 L. T . Rep. 
407; (1915) 2 K . B. 781).

The real point in the present case is whether 
what the Government have done has rendered the 
commercial enterprise, entered into by the parties, 
and evidenced by the charter-party, impossible. 
I t  it has, then each of the parties has the right to 
say that the contract cannot be carried out, and 
to treat it  as at an end: (see Geipel v. Sm ith, 
1 Asp. Mar. Law Oas. 268 ; 26 L. T. Rep. 361; 
L. Rep. 7 Q. B. 404, per Blackburn, J. at p. 413 ; 
and Jackson v. Union M arine  Insurance Company 
L im ited , 2 Asp. Mar. Law Oas. 435 ; 31 L. T. 
Rep. 789; L . Rep. 10 0 . P. 125, per Bramwell, B. 
at pp. 144-145. See also per Brett, J. in Hudson 
v. R ill,  30 L. T . Rep. 555; 43 L. J. 273, 0. P.)

The arbitrator decided that the contract came 
to an end directly the Government requisitioned 
the vessel—that is to say, on the 15th Feb. 1915, 
and that is the position now contended for by the 
appellants. So far as the alterations of the vessel 
are concerned, I  attach no importance to these. 
I f  done by the charterers they would no doubt 
have amounted to serious breaches of contract, 
justifying rescission by the shipowners. But in 
their nature they did not and do not render the 
commercial enterprise impossible. A t the time 
they were carried out the charter had about two 
years and nine months still to run. The vessel 
can easily be restored to her former condition as a 
tank steamer, though possibly her value may 
have been somewhat diminished by what the 
Government have done.

The fact that so long a period of the time for 
which the vessel was chartered was still unexpired 
when the vessel was requisitioned by the Govern
ment is to my mind an all important feature in 
this case; and one which distinguishes it  at once 
from the series of decisions in which the fulfilment 
of some condition precedent has been held to be 
destructive of the commercial enterprise. This 
point was referred to in the judgment of Black
burn, J. in Qeipel v. S m ith  (ub i sup.) (at p. 414 of 
L. Rep. 7 Q. B.).

In  the present case the commercial enterprise 
as contemplated by the parties has undoubtedly 
been interrupted, and seriously interrupted by 
the action of the Government. The interruption, 
however, is of a nature which was contemplated 
by the parties and provided for by the introduction 
of the exception relating to restraint of princes. 
That mere interruption of a commercial enterprise, 
though long prolonged, is not necessarily a deter
mination of the contract under which the enter
prise was undertaken is shown by theembargocases 
of which I  may refer to Hadley  v. Clarke (8 T. R . 
259), and the other cases cited in the recent judg
ment of Swinfen Eady, L.J. in Beal v. Horlock 
(ante, p. 250; 114 L. T. Rep. 193).

Looking at the commercial enterprise in the 
present case from the point of view of each of the 
parties to the contract, as was done by Brett, J., 
in Hudson v . H i l l  (ub i sup.) (at p. 279 of 43 L. J. 
C. P.), what is the position ? From the point of 
view of the shipowners, the commercial enter
prise was mainly the earning of the hire of the 
vessel. This the shipowners have not loBt, as the 
charterers either have paid, or are willing to pay 
the hire. The obligations of the charterers re
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main untouched, and the rights of the shipowners 
in reference to any breach of the charter-party 
by the charterers are undiminished.

From the point of view of the charterers, the 
commercial enterprise was the earning of profit 
by the use of the vessel or by sub-letting her. 
This the charterers have not lost. I t  is quite 
true that the intervening act of the Government 
has displaced for the time being the control of 
either party over the vessel, but meanwhile each 
party is deriving in substance—though not in 
form—the benefit, or a substantial part of the 
benefit, which each contemplated getting out of 
the enterprise, and there is nothing to prevent 
the charterers resuming control of the vessel and 
completing the time charter if  and when the 
Government restore the vessel to them.

Under these circumstances the true inference, 
in my opinion, to be drawn from the facts is 
that the requisitioning by the Government of the 
vessel has not destroyed the foundation of the 
commercial enterprise, and has not, therefore, 
determined the time charter.

The appeal, in my opinion, fails and must be 
dismissed with costs.

W a r r in g t o n , L.J.— The question in this case 
is whether a time charter the period of which is 
still unexpired has been determined by the act of 
the Government in requisitioning the ship as a 
transport and making certain structural altera
tions necessary to fit her for that purpose. The 
question was referred to arbitration, the owners 
contending that the charter is determined, the 
charterers that it  is still in force.

The arbitrator has made his award in the 
form of a special case expressing his own opinion 
in favour of the owners. This view has been over
ruled by Atkin, J., and the owners appeal.

The charter is dated the 18th May 1912. By it  
the owners agreed to let and the charterers 
agreed to hire the ship in question described as 
a tank steamer then building for sixty months 
commencing from the day at which she should 
be placed at the disposal of the charterers—this 
day was in fact the 5th Dec. 1912—to be 
employed in lawful trades for voyages between 
the ports specified for the carriage of refined 
petroleum and (or) crude oil and (or) its pro
ducts, warranted no B.N.A. or Atlantic except 
for coaling and warranted no Baltic and no 
White Sea between certain dates as the char
terers or their agents should direct on the 
conditions specified.

I t  is unnecessary to mention these in detail. I t  
is sufficient to say that the only direct obligation 
on the part of the charterers was to pay the 
freight—a fixed sum of 17502. per month. The 
other conditions either imposed obligations on 
the owners or regulated the extent of the char
terers’ right to the services of the ship. They 
allowed under certain restrictions the carriage of 
other cargo than oil. They gave power to underlet 
without prejudice to the charter-party and they 
contained an exception of (amongst other things) 
restraints of princes, rulers, and people.

The steamer was originally requisitioned by the 
Admiralty in Dec. 1914 and was for some time 
employed in carrying water. In  Feb. 1915 on 
arriving at Cardiff she was ordered by the 
Admiralty to Liverpool, where she was altered 
to fit her for the transport of troops. On the 
30th March 1915 she left Liverpool on Govern

ment service and she is still employed thereon. 
The term of the charter expires on the 4th Dec. 
1917. The charterers have paid and are 
willing to continue to pay the freight of 17502. 
a month.

The charter-party was plainly not a demise of 
i the ship. Its true effect appears to mo to be to 
j entitle the charterers during the specified term to 

enjoy the use of the ship for the particular 
purposes, and the benefit of the specified ser
vices to be performed by the owners, the char
terers being under an obligation to pay the agreed 
freight whether they actually used the ship or 
not.

The effect of the action of the Government is 
to deprive them for the time being of the actual 
services of the ship. They contend that they are 
nevertheless entitled to treat the contract as 
subsisting. I t  is the owners who insist that it  is 
not.

I t  was contended before the learned judge in 
the court below and before us that the contract 
was subject to the implied condition that the ship 
Bhould at all times be and remain a tank steamer 
and that the alterations had occasioned the non- 
fulfilment of that condition. I  can only say as 
to this that I  agree with Atkin, J. that there is 
no ground for implying Buch a condition.

I t  was further contended before us that the 
mercantile adventure at first contemplated by 
both parties was entirely frustrated by the events 
which have happened and that therefore the con
tract is determined and cannot be enforced by 
either party, reliance being placed on the judg
ment of Bramwell, B. speaking for the majority 
of the court in Jackson v. Union M arine  Insurance  
Company L im ite d  (2 Asp. Mar. Law Gas. 435; 
31 L. T. Rep. 789; L. Rep. 10 0. P. 125). But 
in order to determine what is the mercantile 
adventure contemplated it must be looked at from 
the point of view of both parties to the contract: 
(see per Brett, J. in Hudson v. H ill ,  30 L. T. Rep. 
555; 43 L. J. 273, C. P., at p. 279).

In  the present case the adventure on the part 
of the owners was that the ship should earn the 
freight for the entire term of the charter; that 
of the charterers that they should have the use 
of the ship. The adventure on the part of the 
owners has not been frustrated, and it cannot 
therefore be said that the entire adventure has 
been frustrated. Jackson’s case (ubi sup.) is 
plainly distinguishable on the grounds that 
in that case the court held that the com
mercial adventure—a single voyage— had wholly 
failed.

I t  is true that the action of the Government 
has imposed upon the owners obligations as to 
the equipment voyages and use of the ship during 
its present employment different from and more 
onerous than those imposed by the charter. This 
circumstance may give them a claim to the 
generous consideration of the Government, but: 
does not, in my opinion, enable them to say that 
as between themselves and the charterers the 
object of this long time charter is entirely 
defeated.

So far I  have said nothing about the exception 
of “ restraint of princes,” and I  should have 
been of the same opinion had it been absent- 
B ut if, as at present advised I  think is the case, 
the event which has happened is within the mean- 

! ing of that expression, the exception assists the
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view I  have expressed above, inasmuch as it shows 
that the event was one contemplated by the 
parties in the inception of the contract.

For these reasons I  am of opinion that the 
appeal ought to be dismissed.

Appeal dismissed.

Solicitors for the appellants, Holman, B irdwood, 
and Co.

Solicitors for the respondents, Thomas Cooper 
and Co.

l&ttse of Hortog.

N^v. 30, Dee. 2, 3,1915, and Jan, 27, 1916.
(Before Earl L o bebur n , Lords A tk in s o n , 

Sh a w , Parmoor, and W r e n b u r y ).
B r it is h  a n d  F o reig n  M a r in e  I nsurance 

Co m p an y  L im it e d  v . Sa m u e l  Sa n d a y  a n d  
Co (o)

ON A P P E A L  P R O M  T H E  CO U RT OP A P P E A L  IN  
E N G L A N D .

M arine insurance — Policy  — Constructive to ta l 
loss o f goods— Restra in t o f princes— State o f 
war— F rus tra tion  o f contemplated adventure— 
R estra in t by Government o f assured— M arine  
Insurance Act 1906 (6 Edw. 7, c. 41), ss. 26, 60,

The p la in tiffs , who were B r it is h  merchants, in  
J u ly  1 9 1 4  shipped merchandise fo r  sale in  
Germany on two B r it is h  vessels in  the R iver 
Pla te fo r  carriage to Hamburg. They had 
insured the goods on both vessels by iden tica l 
voyage policies .in the ord inary  fo rm , and the 
perils insured against included restra in t o f 
Princes. W ar was declared by Great B r ita in  
°n Germany on the 4th Aug., and proclamations 
fo rb idd ing  trad ing  w ith  the enemy were issued 
°n the 5th Aug. and the 9th Sept. One o f the two 
vessels, when in  the Channel, received a signal 
fro m  a French cruiser that she should go to 
■Liverpool fo r  safety, and the other, on the sug
gestion o f the A d m ira lty , was diverted by her 
owners to Glasgow. The cargo owners ware
housed the ir goods, and gave notice o f abandon- 
vnent, c la im ing on a constructive to ta l loss.

60 (1) o f the M arine  Insurance A ct 1906 
there is a constructive to ta l loss when the 

*ubject-matter insured is reasonably abandoned 
?n account o f the actual to ta l loss appearing to 
be unavoidable.”
i  ru le  10 o f the rules fo r  construction o f po licy  

the schedule to the Act, “ the term ‘ arrests, 
j’. ? f  hings, princes, and people ’ refers to 

Politica l or executive acts and does not include 
a loss caused by o rd ina ry  ju d ic ia l process.”

rwle tha t on an insurance o f 
9oods under a m arine policy at and fro m  the po rt 
/ .  loading to the p o rt o f destination the f ru s t ra 
tion  o f the adventure by an insured pe ril was a 
oss recoverable against the underwriters had not 
oen altered by the M arine  Insurance Act 1906, 

in d  %lef ef ore Me detention o f the goods fo r  an 
t h > n^ e ^ me ™ ^ ie warehouses s t i l l  entitled  

e p la in tiffs , on g iv ing  notice o f abandonment, 
^J^ffecover as fo r  a constructive to ta l loss; and

' “ > Reported by W . E. R e id , Esq., Barrister-at-Law.
V O L . X I I I . ,  N .  S .

(2) tha t the destruction o f the adventure was 
directly  caused by H is M ajesty ’s declaration of 
war, which was ^ re s tra in t o f Icings, princes, and 
people w ith in  the meaning o f the policies. 

Decision o f the Court o f Appeal (ante, p. 116; 113 
L . T. Rep. 407; (1915) 2 K . B. 781) affirmed.

A pp ea l  by the defendants from an order of 
the Court of Appeal affirming a judgment of 
Bailhache, J. in the Commercial Court.

The facts fully appear from the considered 
judgments of their Lordships.

The question was whether under the circum
stances as outlined in the headnote the plaintifEs 
were entitled, as they claimed to be, to recover 
the sum of 44.800Z. under policies of marine 
insurance, dated the 31st July 1914, with the 
defendants on linseed and wheat per the steam
ships St. Andrew  and O rth ia. The action was 
tried on an agreed statement of facts as a com
mercial cause.

Bailhache, J. held that there was a constructive 
total loss of the goods, and gave judgment for the 
amount claimed, and the Court of Appeal by a 
majority (Lord Reading, C.J. and Bray, J., 
Swinfen Eady, L.J. dissenting) affirmed his 
decision.

Sir Robert F in la y , K  C. and Leslie Scott, K.C. 
(with them F. D . M acK innon, K.C.) for the 
appellants.

A d a ir  Roche, K.C. and Robertson D un lop  for 
the respondents.

Leslie Scott, K.C. in reply.
The following cases were referred to :

F in la y  v. L iverpoo l and Great Western Steamship 
Company, 23 L . T . Rep. 2 5 1 ;

M il le r  v . Law  Accident Insurance Company, 9 Asp. 
M ar. Law  Cas. 386 ; 88 L . T . Rep. 3 7 0 ; (1903)
I  K .  B . 712;

H adkinson  v. Robinson, 1803, 3 Bos. &  P . 388 ;
Lubbock v. R owcroft, 1803, 5 Esp. 50 ;
K aciano ff v. C hina  Traders’ Insurance Company, 

12 Asp. M ar. La w  Cas. 524 ; 111 L . T . Rep. 404 ;
(1914) 3 K . B . 1121;

Stephens v. A u s tra la s ia n  Insurance Company, 1 
Asp. M ar. La w  Cas. 55 8 ; 27 L . T . Rep. 585; L .  
Rep. 8 C. P. 18 ;

Mackenzie v. W h itw o rth , 3 Asp. M ar. Law  Cas. 8 1 ; 
33 L . T„ Rep. 655 ; 1 E x. D iv . 36 ;

B arke r v. Blades, 1808, 9 East, 283 ;
Anderson v. W allis , 1813,2 M . & S. 240 ;
Cologan v. London Assurance Company, 1816,

M . &  S. 447 ;
Roux v. Salvador, 1836, 3 B ing . N . C. 266;
Rodoconachi v. E llio t t ,  2 Asp. M a r. La w  Cas. 399 ; 

31 L .  T . Rep. 239; L . Rep. 9 C. P . 518 ;
A ngel v. Merchants’ M a rine  Insurance Company, 9 

Asp. M ar. La w  Cas. 4 0 6 ; 88 L . T . Ren. 717 ; 
(1903) 1 K .B .  8 1 1 ;

Macbeth and Co. v. M a rit im e  Insurance Company,
I I  Asp. M a r. Law  Cas. 52; 98 L . T . Rep. 594; 
(1908) A . C. 144 ;

H a ll v. Haymam, 12 Asp. M a r. L a w  Cas. 158 ; 
106 L . T . Rep. 142 ; (1912) 2 K B . 5 ;

Esposito v. Bowden, 7 E . &  B . 763 ;
The Hoop, 1799, 1 C. Rob. 196;
East A s ia tic  Company v. Steamship Tronto Com

p a n y , 31 Tim es L . Rep. 543 ;
Rotch v. Edie, 1795, T . R . 413;
In m a n  Steamship Company v. Bischoff, 5 Asp. M a r. 

Law  Cas. 6 ;  47 L . T . Rep. 5 8 1 ; 7 A pp. Cas. 670 ;
Cory and Sons v. B u rr ,  5 Asp. M a r. Law  CaB. 109 ; 

49 L . T . Rep. 7 8 ; 8 App. Cas. 393.

2  P
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The House took time for consideration.
The following written judgments were read
Earl L o r eb u b n .—When the present war com

menced the St. Andrew  and the O rth ia , both of 
them British ships, were on a voyage from the 
Argentine to Hamburg, a German port, laden 
with merchandise. On learning that war had 
broken out between Great Britain and Germany, 
whereby the taking of these goods to Hamburg 
had become unlawful, the masters properly 
desisted from the voyages, and the cargo owners 
warehoused their merchandise, and gave notice of 
abandonment to their underwriters, claiming on 
a constructive total loss. These notices were not 
accepted, and this action is brought to enforce 
the claim. There is no distinction between, the 
two ships, and both policies are of a like tenor.

Two questions have been argued before your 
Lordships. Other contentions, raised in the 
courts below, have not been raised here. The first 
question is whether the old rule still prevails, 
that upon an insurance on goods, substantially in 
the words of these policies, the frustration of the 
adventure by an insured peril is a loss recoverable 
against underwriters, though the goods themselves 
are safe and sound. The second question is 
whether, under the circumstances, there was here 
a loss by restraint of kings, princes, and people, 
which is one of the perils insured against in these 
policies.

In  1906 it was well settled that when gcods are 
insured in a policy worded as these policies are, 
at and from the port of loading to the port of 
destination, there is a loss if the adventure is 
frustrated by a peril insured. I t  is not merely 
an insurance of the actual merchandise from 
injury, but also an insurance of its safe arrival. 
There is no doubt that this was the rule which 
had been acted upon for very many years. Was 
it  altered by the Marine Insurance Act 1906 ? 
Swinfen Eady, L.J. thought it  was, and he 
cited instances in which this Act, though a 
Consolidation Act, had in his opinion altered the 
law in other respects. I  will not pursue that 
subject, because it has no bearing on the question 
whether or not there has been an alteration in 
this respect, but I  do not think it  will appear, on 
an examination of the cases to which he refers, 
that the Act has altered what, at the time of its 
passage, whs the highest judicial interpretation of 
the law. Howbeit, I  do not think the Act altered 
the law in the particular now under considera
tion, namely, in regard to the old rule I  have 
mentioned.

Sect. 60 'of the Act says, “ there is a con
structive total loss where the subject-matter 
insured is reasonably abandoned on account of its 
actual total loss appearing to be unavoidable.” 
Sect. 57 (1) says, “ where the assured is irretriev
ably deprived” 'o f  the subject-matter assured 
there is an actual total loss. Now here the 
subject-matter assured, as the law stood in 1906, 
included the adventure and not merely the goods, 
and the assured was irretrievably deprived of it 
because all prospect of safe arrival on the voyage 
to Germany was hopelessly frustrated by the out
break of war. Therefore the assured reasonably 
abandoned because actual total loss appeared to 
be unavoidable. So far I  see nothing in the 
Act to alter the law, but I  do see that under the 
old decisions there is a constructive total loss.

The argument, however, is that the “ subject- 
matter insured” on such a policy no longer 
included the adventure. There is not a line in the 
Act which says so, and, if it  were relevant, many 
reasons might be urged against the probability of 
so inconvenient a change being made. But it  is 
conclusive to point out that sect. 66 says : “ The 
subject-matter must be designated in a marine 
policy with reasonable certainty,” and further,
“ In  the application of this section regard shall be 
had to any usage regulating the designation of 
the subject-matter assured.” There are many 
things that may be at risk, and in respect of 
which insurance may be effected—ship, goods, 
freight, profits, and so on. There are also 
familiar, even antique, expressions constantly 
used from long ago in marine policies,, and 
continued because they are well understood in the 
business, or have been interpretated by judges. 
This section says that regard is to be had to any 
usage regulating the designation of the subject- 
matter assured. The words of this policy have 
for generations been understood and held by 
judges to designate not merely the goods but also 
the adventure. So far from abrogating this 
designation of subject-matter I  should have 
thought the Act took pains to preserve it and 
others like it.

I  will merely in a sentence refer to sect. 91 (2) 
of the Act which preserves the rules of the 
common law, including the law merchant, save in 
so far as they are inconsistent with the express 
provisions of this Act. I t  seems to me that 
Parliament has triply guarded against the danger 
that the Act should be construed in the sense 
urged upon us by Sir Robert Finlay. I t  has 
refrained from saying that the old rule shall be 
altered, which of itself would suffice. I t  has 
twice warned us that we are to regard and 
preserve rules and usages in terms that are 
applicable to this rule.

Accordingly, I  take with me the conclusion 
that the adventure was a subject-matter insured, 
when I  proceed to inquire whether or not the loss 
of it  is to be compensated under the clause 
protecting the assured against restraint by king8 
or princes^

We were told that this question has never been 
judicially determined. I t  is a difficult question, 
and I  have been much struck by the cog6nt 
reasoning of Swinfen Eady, L.J., but the argu
ment has in the end satisfied me that the decision 
of the Court of Appeal ought to be affirmed.

A  declaration by His Majesty that there was a 
state of war was issued on the 4th Aug. 1914, and 
thereupon a number of things theretofore lawful 
became unlawful. Among other things, trading 
to German ports became unlawful, and an instant 
duty arose for these two ships to discontinue 
their voyage to Hamburg. The adventure ot 
carrying this merchandise to its destination 
beoame in law a serious offence, and, in fact» 
impracticable. That the declaration was an act 
of State cannot be doubted. The real point made 
by the underwriters was that the declaration oi 
war did not directly restrain the ships iron1 
proceeding to Hamburg, or the owners of goods 
from taking them there. They argued that the 
declaration set up a state of war, and the genera 
law applicable to that state thereupon came into 
force, and it was not the declaration but the con
sequence of it which destroyed their enterprise*



MARITIME LAW OASES. 291

H. of L.] B r it is h  & F o reig n  M a r in e  I nsurance  Oo. L im . v . Sa m u e l  San d a y  & Co. [H . of L.

To hold otherwise, they said, would be to throw 
upon underwriters an insurance against the con
sequences of war. In  their contention, though 
the actual exercise of force might not be necessary, 
yet the fear of its being used must be present if 
there is to be a loss by restraint of princes, and 
here there was neither force nor the fear of it, 
for the voyage was abandoned simply because it 
had become unlawful, and the assured obeyed the 
law. Tho proximate or direct cause of the loss 
was, they said, simply the law of the land.

I  am not pressed by the ciroumstance that 
force was neither exerted nor present, for force is 
in reserve behind every State command. And 
it would be a strange law which deprived the 
assured, if  otherwise entitled to his indemnity, 
upon the ground that he had not resisted, till the 
hand of power was laid upon him, an order which it  
waB his duty to obey. I f  it  were an order which he 
was not bound to obey, and which he might have 
successfully resisted either by violence or by 
process of law, a question might arise whether or 
?ot there had been in fact a restraint. But that 

outside the present case, and I  say nothing of 
W hat has given me some anxiety is the 

argument that His Majesty’s declaration was not 
the direot cause of these adventures being 
destroyed. The maxim causa proxim a non 
rernoia spectativi has been strictly applied in 
tuarine insurance cases. And properly so, for 
there are a variety of perils that may lead to 
a loss either partial or total, some of them it 
ffisy be covered and others not covered by a 
Policy, and a variety of events or causes that 
*®ay contribute to a loss, so that without 
straining language it will be possible to treat 
lt as due either to an insured or to an excepted 
Peril.
. That, I  take it, is the reason why this maxim 
?8 pushed to considerable lengths in marine 
insurance law. In  view of that, ought we to say 
that His Majesty’s declaration was the direct 
eause of these adventures being frustrated, or 
°Oght we to say that it merely created a state of 
?ar which brought into activity a new set of 

and prohibitions, and that one of them, the 
Prohibition against trading with the enemy, 
UQcesaitated the adventure being wholly given up. 
~ ld the interruption directly come from tbe 
?eclaration or from the law which it awakened ? 
a a sense it came from both, but we must choose 
hich was the proximate cause, for one is the 

hbject of insurance and the other is not.
. I  can see Ijow far-reaching a decision in the 
i?rmer of these senses may prove, but I  think it is 

right decision. I  do not see my way to sepa- 
trn i^  ac  ̂ State from its sequel, and 
rearing the advent of war conditions as a last 
stinct link in the chain of causes which brought 
®se voyages to an end. No new law or ordi- 
uce was made after the risk commenced. No 

iL8®} occurred to impede the adventure except 
$ declaration of war.

iri °P*n*011 the clause insuring these goods
dHSfres their safe arrival at Hamburg, and the 
bvSTirUoUon that adventure was directly caused 
los 18 ■^sjesty’s declaration. I t  was therefore a 
at 8 Wjthin the clause which insures these goods 

afld from losses against restraint by kings, 
j®ces, or peoples.
“ my opinion the order appealed from ought to 
atHrmed with costs.

Lord A tk in s o n .—I  concur.
The question in this case is novel and impor

tant. I t  is, I  think, in effect this: Whether British 
merchants who have insured goods with British 
underwriters against the usual perils in a marine 
policy (including restraints of princes) upon a 
British ship for a voyage to the port of Hamburg 
can, upon war being declared by His Majesty the 
King of England, whereby the further prosecu
tion of the insured voyage to that port becomes 
illegal, give notice to the underwriters of abandon
ment, and recover as for a constructive total loss 
of the goods by restraint of princes, though the 
goods themselves remain unharmed and in the 
actual possession of the assured. The facts have 
been sufficiently stated by my noble and learned 
friend who has preceded me. I t  is unnecessary 
to recapitulate them.

The respondents were insured against loss 
arising from “ takings at sea, arrests, restraints, 
and detainments of all kings, princes, and people 
of what nation, condition, or quality soever.”

The appellants contend that the law as to 
the constructive loss of goods on a voyage, as 
distinguished from the ship which carried them, 
is entirely altered by the Marine Assurance Act 
of 1906. And the ships and the cargo are, by that 
statute, impliedly placed upon the same level.

The first question I  desire to deal with, then, 
is whether this contention is right, but to deter
mine it  one must first consider what was the 
state of the law on the subject before the passing 
of this statute, and then examine how far, if at 
all, the provisions of the statute conflict with 
that law. I t  is only necessary to refer to three 
cases upon tbe point, namely, Anderson v. W allis  
(9 East, 283), Baker v. Blokes (2 M, & S. 240), and 
Bodoconachi v. E ll io t t  (2 Asp. Mar. Cas. 399 ; 31 
L. T. Hep. 239 ; L. Rep. 9 C. P. 518).

In  the first, decided in 1808, Lord Ellenborough, 
at pp. 293-294 of 9 East, laid it  down that the 
impossibility of prosecuting the voyage to the 
place of destination, which arose during and in 
consequence of the prolonged detention of the 
ship and cargo, may properly be considered a loss 
of the voyage, and such a loss of voyage upon 
received principles of insurance law, as a total 
loss of the goods which were to have been trans
ported in the course of that voyage, provided the 
loss be followed by a sufficiently prompt and 
immediate notice of abandonment.

In  the second case the same learned judge 
said : “ I  am well aware that an insurance upon 
a cargo for a particular voyage contemplates 
that the voyage shall be performed with that 
cargo, and any risk which renders the cargo 
permanently lost to the assured may be a cause 
of abandonment. In  like manner, a total loss 
of cargo may be effected not merely by the 
destruction of that cargo, but by a total per
manent incapacity of the ship to perform the 
voyage. That is a destruction of the contem
plated adventure. But the case of an interrup
tion of the voyage does not warrant the assured 
in totally disengaging himself from the adventure 
and throwing the burden on the underwriters. 
I t  is unnecessary to pursue the subject further, 
as there is not any case or principle which 
authorises an abandonment, unless where the 
loss has been actually a total loss or in the 
highest degree probable at the time of abandon
ment.”
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In  the third case Bramweli, B., as he then was, 
in delivering the judgment of the Exchequer 
Chamber, said : “ I t  is well established that there 
may be a loss of the goods by a lose of the 
voyage on which the goods are being trans
ported, if  it  amounts, to use the words of Lord 
Ellenborough, to a destruction of the contem
plated adventure.”

For this he cites the two cases above men
tioned.

Mr. Roche has suggested that this loss of 
voyage means a loss of market for the goods. 
Not a loss of profit, but a loss of market. And 
that what the assured insures against is not 
merely the loss sustained by injury to or destruc
tion of the goods, but in addition the loss result
ing from a failure to transport the goods to 
their destination, that failure being established 
by a detention of them through one of the perils 
insured against, so prolonged as to amount to a 
destruction of the contemplated adventure. This 
may be so. I t  is a rational explanation. I  think 
none other was given.

The next matter to consider is whether there 
is any provision to be found in the statute 1906, 
either expressly or implied, inconsistent with the 
law as settled by the above-mentioned authorities.

First, the statute of 1906 purports to be an 
Act merely to codify the law relating to marine 
insurance ; sect. 91 provides that the rules of the 
common law, including the law merchant, save 
so far as they are inconsistent with the provisions 
of the Act, shall continue to apply to contracts 
of marine insurance. A  comparison between 
sub-sects. 2 and 3 of sect. 60 shows that, in the 
case of the insurance of goods,' the cost of 
bringing the goods to their destination is to be 
taken into account in estimating whether or not 
a constructive total loss of them has occurred. 
Thus the old rule of law has been preserved: 
(Bosetto v. Ourney, 11 0. B. 176).

Constructive total loss is, subject to any 
express provision in the policy, defined to occur 
when the subject-matter insured is reasonably 
abandoned on account of actual loss appearing 
to be unavoidable, or because it could not be pre
served from actual total loss without an expendi
ture which would exceed its value when the 
expenditure had been incurred.

By sect. 57 it is provided that actual total loss 
occurs where the subject-matter insured is de
stroyed, or so damaged, as to cease to be a thing of 
the kind insured, or where the assured is irre
trievably deprived thereof. Those provisions make 
it  necessary to determine what is the subject- 
matter insured in these policies. There is no 
definition of the word subject-matter. Sect. 26
(1) provides that the subject-matter insured must 
be designated in a marine policy with reasonable 
certainty, and sub-sect. 4 that in the application 
to this section regard Bhall be had to any usage 
regulating the designation of the subject-matter. 
By the word designation is, I  think, meant iden
tification or description.

The subject-matter in the case of the O rth ia  
is stated in the policy to be linseed, valued at
11,0001. That, however, is only part of its 
description or designation or identification. Its  
full description, as shown by the policy itself, is, 
linseed, valued at 11,0001., shipped on board this 
vessel to be transported on a voyage at or from a 
port on the River Plate to Hamburg. Such a

description in such a policy connotes rights and 
characteristics attached by the insurance law to 
goods so placed, one of which is this, that they 
may be treated as constructively totally lost if by 
one of the perils insured against, as the proxi
mate cause, the adventure of taking them to their 
destination be destroyed.

I f  that be so, as I  think it is, then if the loss of 
the voyage, the loss of the chance of arriving at 
the port of destination, and the consequent loss of 
the market appears to be unavoidable, there would 
be a constructive total loss of the subject-matter. 
I  am, therefore, of opinion that, in the insurance 
of goods, the law as it stood before the Act of 
1906, in reference to the subject of constructive 
total loss, remains unohanged.

Two questions remain. First, were these vessels 
diverted from the contemplated voyage by “ the 
restraint of kings or princes ” ? And, second, if 
they were, was this restraint in each case the 
proximate cause of the diversion within the 
meaning of sect. 55 ?

I t  was contended that the declaration of war 
merely altered the status of the inhabitants of the 
German Empire, changing them from friends to 
enemies, and that it  was the common law acting 
on that condition of things, not anything done by 
the Sovereign, which prevented the voyages of the 
ships to their respective destinations, owing to the 
obligation felt by their masters, as good oitizens, 
to obey the common law of the country. That the 
vessels were, therefore, not subject to any restraint 
of kings or princes, and that, even if they were, 
that restraint was not the proximate cause of 
the loss of the voyage.

In  the case of Bodoeonaehi v. E ll io t t  (2 Asp. 
Mar. Law Cas. 399; 31 L. T. Rep. 239 ; L . Rep. 
9 0. P. 518), Bramweli, B., said that the court 
considered that these words, “ restraints and 
detainments of all kings and princes and people 
of what nation, condition, or quality whatso
ever,” are wider and more comprehensive than 
the words which immediately precede them— i.e., 
the words “ taking at sea, arrest ” ; that the word 
“ restraint ” as applied to goods must mean a 
restraint of those having the custody of the goods; 
that it  was not necessary that there should be 
any specific action on the goods themselves, 
and that as the effect of the Siege of Paris (at 
which city the goods had arrived) was to cut 
off all foreign connection and correspondence, 
the goods were restrained and prevented from 
leaving Paris by the operation of that siege, and 
therefore restrained and “ detained by kings and 
princes ” within the terms of the policy. I t  was 
accordingly held that the “ contemplated venture 
was destroyed, and that there was a constructive 
total loss of the goods.

In  this case the trading with Germany was 
lawful up to the 4th Aug. 1914. On that day, by 
the act of the Sovereign, it  became unlawful- 
No executive, person, or body, no moral or physical 
agency, intervened between the act of the 
Sovereign, proclaimed in his" declaration of war, 
and the abandonment cf the intended voyage.

As soon as information was conveyed to the 
captain of the St. Andrew  he sailed for Liverpool- 
On the 5th Aug. the owners of the O rth ia  tele
graphed to her to St. Vincent to return. The 
common law which made it illegal to go bo 
Hamburg was brought into immediate operation 
by the act of the Sovereign. By the warning no
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gave it must be taken that he meant to have that 
law enforced against those who neglected his 
warning.

I  do not think, therefore, that the operation 
of the common law can be separated from the act 
of the Sovereign which called it into action, and 
treated as an intervenement between that act and 
the abandonment of the voyage. The act of the 
Sovereign in declaring war and the calling of the 
common law into operation formed, I  think, two 
parts of one act—one single exercise of the Royal 
prerogative.

This was the proximate oanse of the diversion 
of the respective courses of the two ships and 
their ultimate abandonment of the original 
voyage.

The question remains, Did the exercise by the 
Sovereign of his Royal prerogative in this respect 
'nipose upon each of these ships a restraint of a 
king and prince within the meaning of the 
policies P

By the 10th rule in the first schedule to the 
jkct it  is provided that the term “ arrest, &c., of 
kings and princes,” refers to political or executive 
acts, and does not include a loss caused by riot or 
ordinary judicial process.

Well, the act of the Sovereign in making war 
and by his proclamation declaring it, and' thus 
calling common law into operation, was clearly 
an executive act—an act of State done by virtue 
of the Royal prerogative. The declaration carries 
with it all the force of a law prohibiting inter
course with the enemy save with licence of the 
Sovereign. I t  has the executive forces of the 
Crown behind it to enforce obedience to i t : 
(Esposito v. Bowden, 7 E. & B. 781).

Every subject must be taken to be aware that 
*" he attempts to send or bring a ship and cargo 
to an eneiny port, the ship can be prevented from 
entering that port by His Majesty’s ships of war, 
end he himself be liable to be prosecuted for 
trading, or attempting to trade, with the enemy, 
t f  the possible infliction of those penalties deters 
kl?n from making the attempt, is he not restrained 
tvom making it P And if not, must the restraint 
oe physical either of the persons in possesion of 
the goods, or of the goods themselves, by the 
taking of the custody of them P 

According to Lord Bramwell’s judgment in 
Modoconachi v. E ll io t t  (sup.) this latter is not 
hecessary. And M il le r  v. Law  Accident Insurance  
company (9 Asp. Mar, Law Gas. 386 ; 88 L. T. 
ileP- 370; (1903) 1 K .  B. 712) is a direct 
authority that potential as distinguished from 
actual physical force is sufficient to constitute 
a ‘ restraint.”

Jke cases of Hadkinson  v. Bobinson (3 Bos. & P. 
,. ) and Lubbock v. B aw croft (7 Esp. 50) are dis- 
‘hguishable from the present. In  each of these 
aseB the only deterrent was the risk of ultimate 
apture if  the ships proceeded to their destination.

e vessels prudently resolved not to incur that 
J~k. In  the present case the deterrent were the 
Penalties incurred by the violation of the criminal
D.W' ^kis was present and immediate, if the ship 
P oceeded at all towards her destination with a 

of trading with the enemy, 
i ^-etual capture was in these cases the peril 

sored against. The apprehension of capture is 
entirely different thing and was not insured 

gainst. Well, it  is clear that the war is of 
certain duration. Nobody could with any con

fidence conjecture when it would terminate A  
long delay appeared most probable before the 
voyage could be resumed.

On the whole, therefore, I  am of opinion that 
the judgment appealed from was right, and that 
this appeal should be dismissed with costs.

Lord S h a w .—So completely do I  agree with 
the judgment of Bailhache, J. that I  desire 
respectfully to adopt in its entirety the opinion 
delivered by that learned judge. I  think the law 
laid down by him so plainly sound, and his state
ments and reasoning so unanswerably cogent, 
that, seeing that I  also approach and view the 
case from the same standpoint, I  gladly feel free 
to indorse and adopt his judgment.

I  think that the appeal should fail.
Lord P a r m o o r .—Two questions arise for deci

sion in the present appeal. The first is, whether 
there has been a constructive total Jo b s  of the 
subject-matter insured. The second, whether the 
loss (if incurred) is proximately due to the 
restraints of kings, princes, and people, of what 
nation, condition, or quality soever, which is one 
of the perils insured against.

The facts are agreed. The respondents are a 
British firm of corn merchants. They contracted 
to sell to German merchants at Hamburg certain 
linseed and wheat, shipped in July 1914 on board 
the British steamship St. Andrew, at the ports of 
Rosario, St. Nicholas, and Buenos Ayres, to be 
carried to Hamburg. In  the same month they 
contracted to sell to German merchants certain 
linseed, shipped at Rosario on the British steam
ship O rth ia, to be carried to Hamburg. For the 
purpose of this case there is no distinction 
between the two shipments.

By a policy of marine insurance dated the 
31st July 1914 the respondents insured the said 
linseed and wheat shipped on the St. Andrew  at 
and from port or ports, of the River Plate, and 
(or) tributaries or Hamburg. On the 4th Aug. 
1914 a declaration was made that a state of war 
existed between this country and Germany. The 
effect of the outbreak of war was to interdict and 
render illegal all trading with the enemy without 
the permission of the Sovereign. On the 5th Aug. 
a proclamation was issued warning all persons 
not to permit any British ship to leave for, enter, 
or communicate with any port or place in the 
German Empire without the permission of the 
Sovereign, and that any person acting in contra
vention of the proclamation would be liable to 
such penalties as the law allows. The penalty 
for trading with the enemy after the declara
tion of the 4th Aug. and the proclamation of 
the 5th Aug. would include the imprisonment 
of the master and the confiscation of goods 
and ship. On the 9th A ug , as the St. Andrew  
was approaching the Lizard, a French cruiser 
signalled her to stop und to go to Falmouth. 
The master at Falmouth received orders through 
the examining officer at Falmouth from the chief 
naval transport officer at Devonport to go to 
Liverpool, and upon arrival the linseed and wheat 
were duly discharged.

The policy, on which the claim is made, is 
in the common form of a Lloyd’s policy, and 
the frustration of the contemplated adventure 
would constitute a total constructive loss of 
the goods insured in transit, unless an altera
tion of law has been introduced by the Marine
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Insurance Act 1906. A  notice of abandon- 
ment of the goods insured was made on the 
7th Sept. 1914, and the appellants do not raise 
any qnestion that the notice was not valid or ont 
of time.

On the first question I  think that the Act of 
1906 has not introduced any alteration in the 
law, and that there has been a total constructive 
loss of the goods insured. The Act of 1906 is an 
Act to codify the law relating to marine insur
ance. There is, however, no difference in the 
canons of construction applicable to a codifying 
Act or to any other Act of Parliament. I t  is said 
that in certain respects the Act of 1906 has altered 
the law. I  give no opinion upon this point, and 
it  has no relevance whatever to the question before 
your Lordships in this appeal.

By sect. 60 (1) a constructive total loss is 
defined : “ Subject to any provisions in the policy, 
there is a constructive total loss where the 
subject-matter insured is reasonably abandoned 
on account o’f its actual loss appearing to be 
unavoidable or because it  could not be preserved 
from actual total loss without an expenditure 
which would exceed its value when the expendi
ture has been incurred.” I f  the subject-matter 
insured in the present case includes the contem
plated adventure, it  was no doubt reasonably 
abandoned on account of its actual loss appearing 
to be unavoidable, and a case of constructive total 
loss arises. Sect. 26 deals with subject-matter 
and sect. 26 (4) enacts that “ In  the application 
of the section regard should be had to any usage 
regulating the designation of the subject-matter 
insured.”

When the Act was passed the common form 
Lloyd’s policy of marine insurance on goods in 
transit from one port to another designated by 
usage that the contemplated adventure was part 
of the subject-matter, so that if  the contemplated 
adventure was frustrated by a peril insured 
against, the insurers became liable to pay the 
insured the amount due under the policy. This

?>sition is not altered but preserved by sub-sect. 4.
he usage of the law merchant that a policy in the 

present form did designate that the subject- 
matter included the contemplated adventure is 
applicable now in the same way as it was before 
the Act was passed.

In  addition to the sections above referred to, 
reference may be made to sect. 91 (2), which pro
vides that the rules of the common law, including 
the law of merchants, saving so far as they are 
inconsistent with the express provisions of the 
Act, shall continue to apply to contracts of marine 
insurance.

I f  there has been a constructive total loss, the 
second question arises whether the restraint of 
“ kings, princes, &c.,” was the proximate cause of 
such loss. The Marine Insurance Act 1906 con
tains in the schedule “ rules for construction of 
policy,” which apply, subject to the provisions of 
the Act, and where the context does not otherwise 
require. These rules are said to record the inter
pretation .which by law or usage has been placed 
on some of the more important terms in a common 
Lloyd’s policy. Rule 10 states that the term 
“ arrests, &c., of kings, princes, and people ” 
refers to political or executive acts, and does not 
include a loss caused by riot or by ordinary, 
judicial process. I t  could not be suggested in 
the present case that the loss was caused by

ordinary judicial process, and there is no question 
of riot.

The case of F in la y  v. Liverpool and Great 
Western Steamship Company (23 L. T. Rep. 251) 
sufficiently illustrates what is meant by the 
words “ ordinary judicial process.” I t  was 
adjudged a bad plea by way of answer to a claim 
for not delivering goods in accordance with the 
bill of lading that the defendants were prevented 
by acts or restraints of princes “ that they had 
been sued in New York by the true owner of the 
goods and had been ordered by a court of 
competent jurisdiction to give up the goods to 
him.”

I t  was argued that “ restraint,” coming in a 
context between the words “ arrest ” and “ detain
ment,” implied that this term in the policy did 
not attach and render the insurers liable unless 
force was either used or threatened. A  similar 
argument was urged in the case of M ille r  v. Law  
Accident Insurance Company (9 Asp. Mar. Law 
Cas. 386; 88 L. T. Rep. 370; (1903) 1 K . B. 712). 
In  that case, in consequence of a decree of the 
President stopping the discharge of all cattle 
from the United Kingdom until further notice, 
the captain took the vessel outside the port and 
transhipped the cattle. I t  was held in the Court 
of Appeal that there had been a restraint of 
princes, and Stirling, L.J. says: “ I t  seems to me 
that there was an active intervention of the 
Government of the Argentine Republic, which 
was none the less an exercise of superior force 
because no officer of the army or of the police 
force intervened.”

I  agree in the opinion expressed by Stirling, L. J. 
I f  the restraint in the present case has been 
imposed by political or executive acts, it  is not 
the less a restraint, within the terms of the policy, 
because the master submits without opposition 
and without the presence of either actual or 
threatened force. I  cannot doubt that the decla
ration of war on the 4th Aug. 1914, and the 
proclamation “ relating to trading with the 
enemy ” on the 5th Aug. 1914, are in the ordinary 
sense acts of the executive, or, in the words of the 
rule, executive acts. The declaration of war by 
the Sovereign has equal force to an Aot of Par
liament prohibiting intercourse with the enemy 
except with theKing’s licence: (Espositoy. Bowden, 
7 E. & B., p. 781). The proclamation of the 
5th Aug. stands on the same footing and has the 
same authority. I t  follows that all the conditions 
necessary to establish a restraint of kings, princes, 
&c., are operative in the present case, but the 
question has still to be determined whether the 
restraint was the proximate or immediate cause 
of the frustration of the contemplated adventure, 
and of the consequent constructive total loss.

After the declaration of war, and in accordance 
with the terms of the subsequent proclamation, 
all trading of British Bhips with the enemy was 
interdicted, and it became illegal to prosecute the 
voyage to Hamburg unless with the permission 
of the Sovereign. When, therefore, the French 
cruiser signalled the St. Andrew  to go to 
Falmouth, the master could not have proceeded 
to Hamburg without rendering himself liable to 
all the consequent penalties. On receiving the 
signal the master submitted to the restraint 
which the conditions had imposed upon him, and 
took his vessel to a home port. He did not 
deviate from his course in order to avoid a future
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peril to which he might become liable, but because 
the peril was actually present and operative at 
the time when he turned his vessel from Ham
burg to the home port.

I  agree in the reasoning and conclusion of 
Bailhache, J., “ when once it  is admitted that 
force is not necessary to constitute restraint of 
princes it is clear that, when a shipowner keeps 
his vessel at home or directs her to a home port 
in obedience to such a declaration, he is not 
taking steps to avoid that particular peril, but is 
submitting to its operation, and that in such a 
case restraint of princes is a proximate cause of 
loss.” I  have not overlooked the case of HadTcin- 
son v. Robinson (3 Bos. &  P. 388), and similar 
cases, but they appear to me to have no applica
tion. There is a clear distinction between a 
deviation to avoid a-peril and a deviation due to 
its presence and immediate operation.

In  my opinion the decision on appeal is 
right, and the appeal should be dismissed with
costs.

Lord W r e n b u r y ,—There arise here two ques
tions for decision. The first is whether His 
Majesty’s declaration of war against Germany 
operated as a restraint falling within the words 
in the policy “ restraints of all kings, princes, and 
people.” The second is whether the consequent 
detention for an indefinite time of the goods 
insured amounted to a constructive total loss. 
The two questions are wholly distinct, and each 
is, no doubt, of great importance.

On the 4th Aug. 1914 His Majesty declared 
war against Germany. The insured goods were 
then at sea on voyages, the one from the River 
Plate and the other from Rosario, to be delivered 
nt Hamburg. The one vessel, being off the 
Lizard, was signalled by a French cruiser to put 
to put into Falmouth, and obeyed. The other 
^essel, on oalling at St. Vincent, was directed by 
her owner, at the suggestion of the Admiralty, to 
go to Glasgow, and did so. The order in each 
jjase was due to the existence of a state of war. 
The owners gave notice of abandonment. Was 
there “ restraint of kings, princes, and people ” 
within the meaning of the policy P In  my 
opinion there was.

A  declaration of war by the Sovereign is a 
Political or executive act, done by virtue of his 
Prerogative, which creates a state of war. A  
state of war is a lawful state, and is one in which 
every subject of His Majesty becomes an enemy 
of the nation against which war is declared. The 
declaration of war amounts to an order to every 
subject of the Crown to conduct himself in such 
way as he is bound to conduct himself in a state 

war. I t  is an order to every militant subject 
t°  fight as he shall be directed, and an order 

. every civilian subject to cease to trade 
^hh the enemy. There is “ a general rule 

the  ̂ maritime jurisprudence of this country 
by which all subjects trading with the public 
|nemy, unless with the permission of the
Sovereign, is forbidden ” : (The Hoop, 1 C. 
u °u- . A  declaration of war imports a
exhibition of commercial intercourse and
Correspondence with the inhabitants of the
®®®*y’s country, and such intercourse, except 

. I ,  b the licence of the Crown, is illegal” : 
^ *p o s ito  v. Bowden, 7 E. & B. 779). We 
J iVe heard considerable argument to the
rtect that war is not unilateral—which, no doubt,

is true—that you must have at least two nations 
engaged in hostilities, and so on. A ll this to 
my mind is beeide the mark. Immediately 
the Royal prerogative is exercised and war is 
declared aghinst another nation every subject of 
His Majesty is bound to regard every subject of 
-hat nation as an oneny, and the consequences 
ensue which I  have mentioned.

I f  I  aBk myself what stopped the voyage to 
Hamburg ? What made the adventure illegal ? 
What destroyed the venture? The answer is— 
the declaration of war. That executive act ipso 
facto  made the venture illegal. I f  th e . master 
had continued his voyage in defiance of the law 
the ship and goods could have been confiscated, 
and the master himself prosecuted and sent to 
prison. I t  is argued that the illegality, and not 
the declaration of war, was the causa proxim a  of 
the destruction of the adventure. This is not so. 
The common law was not a new actor which 
came into action when war waB declared. The 
law was always one and the same, namely, that in 
one state of circumstances (namely, peace) the 
adventure was, and in another state of circum
stances (namely, war) the adventure was not, 
legal. Hadkinson v. Robinson (3 Bos. & P. 388) 
and K acianoff v. China Traders' Insurance Com
pany (12 Asp. Mar. Law Cas. 524; 111 L. T. Rep. 
404; (1914) 3 K . B. 407 ; (1914) 3 K . B. 1121) are 
not in point. The adventure there remained 
legal. A ll that happened was that, in pursuit of 
a lawful adventure, the master did not go into a 
position of peril. He never was restrained. His 
own country did not restrain him, and he took 
care not to put himself in danger of being 
restrained by another country. Illegality accord
ing to the law of another country does not affect 
the merchant. In  the present case the adventure 
was illegal according to the law of the country of 
the owner of the goods. And it was the declara
tion of war that made it  illegal.

I t  is not necessary that force should be em
ployed, or even that force should be immediately 
available for employment. Every State ultimately 
enforces obedience to its laws by force. Restraint 
is equally imposed when obedience is given by 
reason of,the existence of force in reserve as when 
it is given by reason of force employed. Neither 
is it necessary that there should. be any specific 
action upon the goods themselves. The master 
was restrained, and the adventure was restrained, 
by the fact that illegality supervened as the 
immediate result of the declaration of war. In  
my opinion there was in this case restraint fall
ing within the words “ restraint of kings, princes, 
and people.”

Upon the second question the matter stands 
thus: Before the Marine Insurance Act 1906 
authority is uniform that where goods are 
insured at or from one port to another port the 
insurance is not confined to an indemnity to be 
paid in case the goods are injured or destroyed, 
but extends to an indemnity to be paid in case 
the goods do not reach their destination. This 
may be variously described as an insurance of the 
venture, or an insurance of the voyage, or an 
insurance of the market, as distinguished from 
an insurance of the goods simply and solely. 
Goods delivered at the port of destination may be 
of value very different from their value at the 
port of loading. The underwriter’s obligation is 
to pay money in the event of the goods failing to
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arrive at their destination uninjured by any of 
the perils insured against. Bramwell, B. in 
Bodoconachi v. E ll io t t  (2 Asp. Mar. Law Cas. 399 ; 
31 L. T . Rep. 239; L. Rep. 9 C. P., at p. 522) 
says : “ I t  is well established that there may be a 
loss of the goods by a loss of the voyage in which 
the goods are being transported if it  amounts, in 
the words of Lord Ellenborougb, ‘ to a destruction 
of the contemplated adventure.’ ” The insurance 
is on the venture, and the loss of the venture is a 
constructive total loss of the goods.

1 cannot find that the Act of 1906 has in any 
way altered this. On the contrary, it  seems to 
me to have preserved it. The Act is expressed by 
its title to be an Act to codify the law relating to 
marine insurance. Attention has been called to 
certain particulars in which nevertheless the Act 
alters the law. That is true. But it remains 
that the Act iB a codifying Act. That being so, 
I  should look more carefully in a codifying Act 
to see whether any existing law is altered by 
express words, and should not hold that the Act 
is going beyond codification unless it puts the 
matter beyond dispute.

I  can find nothing which upoD this matter 
has any such effect. On the contrary, sects. 5, 
26, 60, and 91 seems to me plain the other way. 
Sect. 5 (2) contemplates that an assured “ may 
benefit by the safety or due arrival of insurable 
property.” Sect. 26 (4), which relates to subject- 
matter, enacts sub-sect. 1, that the subject- 
matter insured must be designated with reason
able certainty. “ Designated ” must here plainly 
mean described or identified. Sub-sect 4 then 
enacts that “ in the application of this section 
regard shall be had to any usage regulating 
the designation of the subject-matter in
sured.” By usage regulating the designa
tion must be meant a customary nomenclature 
of identification. Such, for instance, as that 
in the trade of a livery-stable keeper the 
word “ carriage ” by usage means “ carriage 
and horses.” I f  then, in marine insurance, 
a policy on goods means by usage a policy on the 
safe arrival of goods, that meaning is by sect. 26 
preserved. Sect. 60 is as to constructive total 
loss, and sub-sect. 2 (iii.) provides that in the 
case of damage to goods there is a constructive 
total loss when the cost of repairing the damage 
and forwarding the goods to their destination 
would exceed their value on arrival. Lastly, 
sect. 91 (2) enacts that the rules of the common 
law, including the law merchant, save in so far as 
they are inconsistent with the express provisions 
of this Act, shall continue to apply to contracts 
of marine insurance.

These provisions seem to me ample to support 
the conclusion at which I  have arrived, that the 
Act of 1906 has not altered but has preserved 
the law upon this point as it stood before 
1906, and that law was that under a policy on 
goods at and from a port to a port, the venture 
and not the goods merely was the subject-matter 
insured.

For the foregoing reasons the decision under 
appeal is, in my judgment, right on both points. 
I t  follows that this appeal should, in my opinion,
be dismissed with costs. . , .. . ,Appeal dismissed.

Solicitors for the appellants, Waltons and Co.
Solicitors for the respondents, P ritc h a rd  and 
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S t e a m s h i p  W e a r d a l e . ( a )  

C harter-party  — W ithdraw a l by owners before 
expira tion o f term — Subsequent issue o f w r i t  fo r  
hire due— Whether w ithdraw a l waived.

A  vessel was chartered in  June 1914 fo r  five months 
at so much per month, payable in  advance. On 
the 13th Aug., a month’s h ire  being due and 
unpaid, the owners telegraphed to the charterers, 
saying that they w ithdrew  the steamer pursuant 
to a clause in  the charte r-party . H a lf  an hour 
la te r they issued a w r it  in  an action to recover 
the month’s hire. A rb itra to rs  found  as a fa c t  
that the ship was properly w ithdraw n, but they 
reserved fo r  the op in ion o f the court the question 
whether the notice o f w ithdraw al, i f  properly  
given, was w ith d ra w n  or waived by the sub
sequent conduct o f the owners in  issuing the 
w rit.

Held, tha t in  the circumstances o f the case the 
notice o f w ithdraw a l had been properly given, 
and that i t  had not been w ithdraw n by the sub
sequent conduct o f the owners.

A w a r d  s t a t e d  i n  t h e  f o r m  o f  a  s p e c ia l  c a s e .
By a time charter, dated the 19th May 1914, 

Messrs. Wulfsberg and Co. (hereinafter referred to 
as the charterers) chaitared the steamship Wear- 
dale to be employed in, amongst other places, the 
Baltic, at the rate of 6901 per calendar month, 
for a period of about five months as from the 
1st June 1914.

On the 3rd July the vessel was sub-chartered 
for a voyage to Archangel with a cargo of wood 
pulp, and on the 23rd July she sailed on this 
voyage, losing a propeller blade by the way.

On the 3rd Aug. loading was commenced.
On the 4th Aug. war broke out between the 

United Kingdom and Germany, the loading being 
stopped on that day by order of the harbour 
master.

On the 5th Aug. the owners wired to the 
master not to sail, but loading was resumed on 
the 6th Aug., and again stopped on the 8th Aug., 
on which day a month’s hire in advance became 
due.

Loading was continued for a short time on the 
ICth Aug., stopped, resumed again on the 
15th Aug., and, after various interruptions, was 
finally completed on the 26th Aug.

On the 27th Aug. the vessel sailed for home, 
and was injured in the North Sea, arriving in 
tow at Aberdeen in September, and at Hartlepool 
on the 30th Sept.

On the 13th Aug., the hire being still unpaid, 
the owners telegraphed to say that in consequence 
they withdrew the steamer under a power so 
enabling them in clause 5 of the charter-party. 
H alf an hour after the telegram was received

(a) Reported by W, V. Ba ll , Esq., Barrister-at-Law.
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they issued a writ in an action to recover the 
month’s hire, which was payable in advance.

On the 25th Aug. the charterers paid the hire 
claimed in the action.

Arbitrators, to whom questions in dispute were 
referred, found that the owners did in fact with
draw the steamer from the service of the char
terers as from the date of the notice of the 
13th Aug., and reserved for the opinion of the 
court the question whether the notice of with
drawal, if properly given on the 13th Aug., was 
withdrawn or waived by the subsequent conduct 
of the owners in issuing a writ.

The following findings of the arbitrators are 
material to this report:
We find as follows . . . (<J) that the owners did

in fact withdraw the steamer from the service of the 
charterers from the date of their said notice of the 
13fch Aug. 1914. (e) That the steamer completed her 
voyage from Archangel and West Hartlepool and 
delivered the sub-charterer’s cargo at the last-named 
Ports and the owners collected the freights thereon, 
and that while not admitting that they were liable to 
account to the charterers for the amount of the said 
freight, the owners have in fact accounted to the char
terers for the same without prejudice to their rights 
and to the charter-party. (/) That the owners have not 
l n issuing the said writ or by receiving payment of the 
tore money thereunder or by completing the said 
Voyage and collecting the freight thereunder or by 
accounting for the Baid freight in the circumstances 
aforesaid to the charterers or otherwise waived or 
abandoned their notice of withdrawal of the said 
steamer.

By clause 26 of the award the arbitrators found 
as a fact that the solicitor’s telegram of the 
13th Aug., which reached the owners before the 
wfit in the action was issued, was in fact a 
Withdrawal of the steamer.
¿ecfc, K.O. (B. A. W righ t with him) for the 

owners read the special case and submitted that 
the owners were entitled to withdraw the vessel.

Roche, K.O. (Whitehead with him) for the char
terers.—The withdrawal of the vessel has been 
5'e-iyed by the subsequent conduct of the owners. 
”  aiver is a question of law, not a. question of 

tact. He referred to :
Clough v. London and N orth-W estern R a ilw ay , 25 
L. T. Rep. 708.

k11 election can be changed by agreement or 
ahandoned and the abandonment acquiesced in :

As
Jones v. C arte r, 15 ¿1. and W. 718.

, ,J a result of the writ the charterers paid the 
y?re and the costs. I t  is true that there was 

ire due on the 13th Aug. unless the owners were 
ahi°n^ *n withdrawing. Hire is not apportion- 

:"*> but there was hire enough due to justify 
jjij'hdrawa]. I f  the owners withdrew on the 
to K ^e sum ^ue UP ®th Aug. ceased
j£ ha due. An owner must withdraw at once, 
i there was a withdrawal hire ceased to be due, 
because tb<
-he vessel

re- They got a month’s hire and costs from 
a 6 charterers by legal process. They cannot 
acw turn round and merely bring that into

 ̂ was a withdrawal hire ceased to be due,
^e°ause the owners ceased to give possession of 
, ,® vessel which was the consideration for thehir —

Grof t  v. Lum ley, 857 L. Rep. 6; H. L. 672. 
to ¿ /an<B °rd takes rent and there is a dispute as 

he terms upon which it is paid, it  must be 
6li to have been paid on the payer’s terms. I f  

V ol. X I I I . ,  N. S.

a party insists by process of law on the payment 
of something similar to rent, he is estopped from 
saying that it is not rent. Davenport v. The K in g  
(37 L. T. Rep. 727) shows that where money is 
received as rent no protest will avail the payee. 
He referred to

L a ng fo rd  v. C anad ian  F o rw ard ing  and E xp o rt 
Company, 96 L. T. Rep. 559;

T y re ra n d C o .v . Hessler, 6 Com. Cas. 143.
Lech, K.C. in reply.— Waiver is always a 

question of fact. In  Croft v. Lum ley (sup.) the 
House of Lords came to the conclusion that there 
had been no breach of covenant, and therefore 
there could be no waiver. That is clear from the 
judgment of Lord Bramwell. The arbitrators 
have found as a fact that the steamer was with
drawn on the 13th Aug.

B. A. W righ t followed.—The facts were fully 
gone into before the arbitrator, and they cannot 
be questioned. C«r. adv. va lt.

B a i l h a c h e , J.—This case comes before me 
upon an award stated by arbitrators in the form 
of a special case.

The dispute arises under a time-charter dated 
the 19th May 1914, and relates to the steamship 
Weardale. The question in the case is whether 
the steamer was rightly withdrawn by the owners 
from the time-charterers in the month of Aug. 
1914.

That turns upon whether the notice of with
drawal to the charterers which the owners gave 
on the 13th Aug. 1914 was waived first of all by 
the fact that on the same day, but an hour or two 
after the time-charterers had received the notice, 
the owners issued a writ for a month’s hire, and 
also by the subsequent conduct and action of the 
parties.

The facts appear shortly and quite sufficiently 
for my purpose from the case itself. I t  appears 
that the hire under this charter-party was payable 
monthly in advance, and that on the 8th Aug. 
1914 there was a month’s hire due. The steamer 
had been on hire to the time-charterers for some 
time, and on the 3rd July 1914 the claimants had 
sub-chartered the steamer to John Flemming and 
Co. Limited, of Aberdeen, for a voyage from 
Archangel to Aberdeen and West Hartlepool 
with a cargo of pulp wood and props. On the 
23rd July 1914 the steamer sailed from Archangel 
for Aberdeen under the charter-party and sub
charter. On the 27th Aug. she sailed from Arch
angel for Aberdeen, and on the 4th Sept., while 
the vessel was in the North Sea on that voyage 
she struck some submerged obstacle and lost the 
three remaining blades of her propeller. She was 
taken in tow by H.M.S. Bellona, and arrived on 
the 5th Sept, at Lerwick, and was subsequently 
towed to Aberdeen, where she arrived at her dis
charging berth on Tuesday, the 15th Sept., and 
she ultimately arrived at West Hartlepool on the 
30th Sept. Then the case proceeds : In  conse
quence of the nonpayment of the month’s hire 
which became due on the 8th Aug. 1914, corre
spondence took place between the parties and 
their solicitors, and on the 13ch Aug. 1914, the said 
hire being still unpaid, the owners’ solicitors 
telegraphed to the charterers as follows : ‘ In 
structed by owners of steamship Weardale to 
intimate that, in consequence of nonpayment of 
hire due under charter dated the 19th May 1914,

2 Q
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they now withdraw the ateamer under the power 
contained in clause 5 of the charter.’

“ On the same day the owners issued  ̂a writ 
against the charterers claiming 690Z. hire due 
under the time-charter dated the 19th May 1914, 
and then unpaid.’’ That sum of 690Z. was for 
the hire payable in advance. As I  have said, it 
was ascertained in the course of the argument 
before me that this notice of the 13th Aug 
1914 reached the charterers about an hour or so 
before the writ in action was issued. On the next 
day, the 14th A ug , the owners telegraphed to the 
British Consul at St. Petersburg : “ Kindly wire 
British Consul, Archangel, asking him instruct 
master steamer Weardale as follows : Telegraph 
position fully immediately if  loading not com
menced sail Barry Hoads forthwith if  only 
partially loaded sail destination when finished 
and wire prospects completion ship withdrawn 
time-charter account non-payment hire.” That 
telegram was received by the captain on the 
19th Aug.

The substantial dispute before the arbitrators 
between the parties was whether the owners were 
entitled on the 13th Aug. to withdraw the steamer 
from the service of the charterers under clause 5 
of the charter which they purported to do by 
their solicitors’ telegram of that date; and 
whether if the owners were entitled to give such 
notice of withdrawal, the withdrawal was in fact 
made, and whether by the subsequent conduct of 
the parties it  was withdrawn or waived.

On the 25th Aug. 1914 the charterers paid the 
hire claimed. Then the arbitrators say [his 
Lordship read the findings of the arbitrators as 
above set out, and continued:] There are some 
other findings which do not affect the matter as 
it  was argued before me, and the question upon 
those findings is whether the arbitrators were 
right or wrong in holding that there was no 
waiver of the notice of withdrawal.

I  have come to the conclusion that the arbi
trators were right, and that there was no waiver 
of the withdrawal.

I  come to the conclusion on two grounds : first 
of all, the arbitrators find as a fact (and that fact 
is binding upon me) that the solicitors’ telegram 
of the 13th Aug. which reached the owners before 
the writ in the action was issued was in fact a 
withdrawal of the steamer. The subsequent 
conduct of the parties, apart from the issue of the 
writ, clearly, in my opinion, was no waiver at all. 
A ll those acts were done by agreement between 
the parties, and by that agreement it  was arranged 
that those acts should be done without prejudice 
to the legal position, whatever that was. Those 
acts, therefore, do not affect the matter one way 
or the other. I  have already said that one reason 
why I  find there was no waiver was that the arbi 
trators found that the withdrawal was complete 
before the writ was issued. The reason is this : 
by the terms of the charter-party the hire was 
payable in advance, and there was, before the 
notice of withdrawal, one month’s hire due and 
payable.

I t  seems to me that under those circumstances 
it  was no waiver of the notioe of withdrawal for 
tbe owners to issue their writ in respect of hire 
which had become due and payable before notice 
of withdrawal was given. Whether in that action 
they would have recovered more than the five or 
six days that were actually due I  do not stop to

inquire, because it is not necessary for me to  
express any opinion upon it. I  have come to the 
conclusion for the two reasons I  have given that 
the finding of the arbitrators is right, and that 
their award must be upheld.

The question which they put to me in par. ¿4 
of their award must he answered in the affirma
tive. That question is: “ Whether our findings 
of law stated in par. 26 hereof are correct P 1 
find that those findings are correct, and that the 
award must stand. The owners will have the 
costs of this argument before me. and of the pro
ceedings subsequent to the award.

A w ard in  favo u r o f the owners.

Solicitors: W inn  Jones and C o.; Crump and 
Sons.

Wednesday, Dec. 15, 1915.
(Before R id l e y , L ush , and Low, J.J.) 

O’R e il l y  (app.) v. D ry m a n  an d  
o th e r s  (reaps.), (a)

M e r c h a n t  S h i p p i n g — S e a m e n — R e f u s a l  t o  s a i l—  
D is o b e d ie n c e  t o  l a w f u l  c o m m a n d s — M e r c h a n t

S hipp ing Act 1894 (57 & 58 Viet. c. 60), s. 225, 
subs. 1 (6).

The respondents were nine seamen who signed 
articles as members o f the crew o f a steam
ship. ,

The crew a t the tim e o f signing the articles con
sisted o f sixteen members, but afterwards the 
owners transferred the second mate to another 
ship, and thus reduced the crew to fifteen.

On being fo rm a lly  requested by the master, the 
appellant, to go to sea the respondents refused, 
g iv ing  as the reason tha t there were not sufficient 
men to m an the lifeboats or to keep a proper 
look-out. , ;

On an in fo rm a tion  fo r  w ilfu l disobedience to law fu- 
commands w ith in  the meaning o f sect. 225 (1) (b) 
o f the Merchant Shipp ing Act, 1894, the magis
tra te  dismissed the in fo rm a tion  on the ground  
tha t the commands o f the appellant were un 
reasonable, as the pe rils  o f the voyage were 
increased by the reduction o f the cnew.

Held, tha t as the m agistrate had found  as a fa c t 
tha t the commands o f the appellant were un- 
reasonable, the respondents were not g u ilty  of 
w ilfu l disobedience to a la w fu l command, and 
his decision must be affirmed.

Case stated by a metropolitan magistrate sitting 
at the Thames Police Court.

1. An information was preferred on the 
3rd May 1915 by the appellant J. J. O’Reilly, 
as master of the steamship S tarling , under 
sect 225 (&} of the Merchant Shipping Act 189^ 
against the-respondents, for that they being sea
men lawfully engaged on the said steamship 
S ta rlin g  were guilty of wilful disobedience to 
lawful commands. The information was dis
missed by the magistrate.

2. The following facts were proved or admitted :
(а) On the 20th April 1915 the nine respon

dents had signed articles as members of the ere 
of the steamship S tarling .

(б) A t the time of signing the articles the crew 
consisted of sixteen members, but on tD

(a ) Reported by W . W . Obb , Esq , Barrister-at-Law.
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30th April 1915 the second mate was transferred 
to another ship by the owners and the crew were 
thereby reduced to fifteen.

(c) On the 1st May 1915 the appellant tried to 
get another hand, but could not do so, and he 
tried again on the morning of the 2nd May, but 
without success.

(d) In  the ordinary course of events the 
S tarling  would have started to Holland at an 
early hour on the 2nd May, but on the morning 
of the 1st May and again at midnight the respon
dents through their spokesman refused to go on 
the voyage with one man short.

(e) On the afternoon of the 2nd May the 
respondents were formally requested to go to sea, 
hut they refused to do so, saying, “ We are only 
fifteen men instead of sixteen, and there are not 
sufficient men properly to man the lifeboats, and 
not sufficient to keep a proper look-out.”

( / )  A t the time of the aforesaid refusal a 
voyage to Holland was perilous, and a full com
plement was more desirable than at ordinary 
times.

3. The magistrate dismissed the information, 
being of opinion that in the circumstances the 
respondents were not guilty of wilful dis
obedience to lawful commands within the mean- 
>ng of sect. 225 (1) (b) of the Merchant Shipping 
Act 1894, and that the commands of the appel
lant were unreasonable in fact, because the perils 
of the voyage were increased by the crew being 
one man short.

By the Merchant Shipping Act 1894, s. 225, 
sob-s. 1, it  is provided that :

I f  a seaman la w fu lly  engaged o r an apprentice to  the 
Bea service com m its any o f the  fo llo w in g  offences, in  
th is  A o t re ferred to  as offences against d isc ip line , he 
sha ll be liab le  to  be punished sum m arily  as fo llow s 
(th a t is to  s a y ) : .  . . (6) I f  he is  g u il ty  o f w ilfu l
disobedience to  any la w fu l command, he sha ll be liab le  
to  im prisonm ent fo r a  period no t exceeding fo u r weeks, 

also, a t the d iscre tion o f the  court, to  fo r fe it  on t o f 
h is  wages a sum n o t exceeding tw o  days pay. . . .”

S tua rt Bevan for the appellant. — I f  the 
fhBgistrate were right in dismissing the informa
tion on the ground that the commands of the 
aPpellant were unreasonable, there was still no 
Evidence on which such a finding can be supported. 
u n the other hand, assuming there was such 
evidence, the finding does not excuse the 
respondents for disobeying the appellant’s 
commands. I f  it  be urged for the respondents 
hat each of the crew only signed on the implied 

torm that he would perform the voyage if the 
*“ers performed it, the articles do not bear that 

construction. I f  it  were b o  the owner could not 
destitute another man for one who wished to be 
ransferred to another ship. The only ground of 

Justification for a seaman who has signed articles 
hot Performing his contract is, th a t. something 

®s happened which has rendered the voyage 
dangerous to life :

B a rtle y  v. Pom onby, 1857, 7 E l. & B l. ; 26 
L . J . 322, Q. B .;

B a rn s  v. C arter, 1854, 3 E l. &  B l. 559; 23 
b . J . 295, Q. B . ;

Phe A ram vnta, 1856, Swabey 8 1 ; 2 Ju r. N . S. 310 ; 
Pastor v. Owners o f Steamship C arp a th ia n , ante, 

P- 70 ; 112 L . T . Bep. 994; (1915) 2 K . B . 42.

rea8e *n the number of the crew will only 
tlfy a refusal to perform the contract if  the

number has been reduced so as to make the 
contemplated voyage dangerous for the rest.

D. 0 . Evans (with him Clement Edwards) for 
the respondents. — Whether the command was 
reasonable was a question of fact for the 
magistrate. To constitute an offence the dis
obedience must be w ilfu l:

Caroe v . Bayless, 1908, 72 J . P . 525 ; 25 Tim es 
L .  Bep. 22.

[He was stopped by the Court.]
R id l e y , J.—This is a oase stated on the hearing 

of an information against nine members of the 
crew of a steamship. The information was pre
ferred under sect. 225 (1) (6) of the Merchant 
Shipping Act 1894, and it charged them with 
having been guilty of wilful disobedience to lawful 
commands. There were sixteen of a crew and 
two mates and a captain, and the second mate 
was transferred to another ship, and when the 
respondents were ordered to go to sea they said 
that there were only fifteen men instead of 
sixteen, and that there were not sufficient men 
properly to man the lifeboats and keep a proper 
look-out. In  some cases it has been held that 
orders to go to sea were not lawful because the 
circumstances had altered or the voyage had been 
changed or the crew had had their strength or 
competence diminished. I t  may b8 doubtful in 
this case whether there had been a serious altera
tion in the terms on which the voyage was under
taken, but I  am inclined to think that the absence 
of one of the mates was a more important matter 
than the absence of one of the ordinary members 
of the crew would have been. I t  was surely 
desirable that there should be two mates, as they 
have to take turns on watch. W hat we have to 
consider is whether it  was so clearly wrong on the 
part of the magistrate to dismiss the summons 
that we ought to interfere. We are not in a 
position to say that he was wrong in the conclu
sion at which he arrived. The person objecting 
to his decision must show that it  was wrong. 
The appeal must therefore be dismissed.

A vo ry , J.— I  am of the same opinion. I  only 
wish to make i t  clear tha t the court is not deciding 
that in  all circumstances the members of a crew 
are justified in  refusing to go to sea because the 
crew is one man Bhort. In  th is case i t  must be 
taken tha t the magistrate has accepted the reason 
given by the respondents as being well founded, 
and has found tha t w ith only fifteen men there 
were not enough to man the lifeboats properly or 
to keep a proper look-out. Having come to th is 
conclusion he was entitled to hold tha t in  the 
circumstances the command was unreasonable, 
and i f  i t  was unreasonable on the ground tha t the 
ship was not seaworthy w ith a crew of fifteen 
only, the command was not lawful, and the men 
were not gu ilty  of w ilfu l disobedience to a law ful 
command.

L ush , J.—Before arriving at a conviction the 
magistrate must have been satisfied that there 
was wilful, i.e., intentional, disobedience to a 
lawful command. The magistrate has not in 
terms found that the command was not lawful, 
but he has found that it  was not reasonable, and 
be has given his reason—namely, that the men 
had signed on at a time when there were sixteen 
hands, but the number had subsequently been 
reduced to fifteen. I f  the objection of the men
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had been capricious there would have been a 
lawful command and intentional disobedience, 
but the magistrate has said that the refusal of 
the men was justified because the command was 
unreasonable. I  do not see how we can interfere 
with his decision. Appeal dismissed.

Solicitors for the appellant, Batham  and Son.
Solicitor for the respondent, Alexander Sm ith.

Jan. 27, 28, and Feb. 1, 1915.
(Before B a i l h a c h e , J.)

M i t s u i  a n d  C o . v . W a t t s , W a t t s , a n d  C o . (a )

C harter-party— Exception o f “ res tra in t of p rinces" 
— Reasonable an tic ipa tion  o f res tra in t ■— 
Breach by shipowner— L ia b il i ty — Measure of 
damages.

A  breach o f contract is  not excused by reasonable 
an tic ipa tion  of the happening o f an event which, 
i f  i t  happens, w i l l  excuse the performance o f the 
contract.

A  charte r-party  excepted “ arrests and restraints o f 
princes’’ The shipowners refused to provide a 
ship which by the charter-party they had agreed 
to provide on the ground tha t there was reason
able apprehension tha t i f  they fu lf il le d  the 
charter the ship would be seized by the K in g ’ s 
enemies.

Held, that the shipowners were g u ilty  o f a breach 
o f the charter-party.

The p la in tiffs  chartered a vessel fro m  the defen
dants to enable them to f u l f i l  a contract by which 
they agreed to buy a cargo o f sulphate of am
m onia fro m  a Belg ian firm . The defendants 
having fa ile d  to perform  the charter, the p la in tiffs  
were forced to repudiate the contract o f sale and 
purchase, and as a result o f a rb itra tio n  p a id  
the Belg ian f irm  45001. I n  an action by the 
p la in tiffs  against the defendants fo r  damages fo r  
breach o f the charter :

Held, tha t the p la in tiffs  could not recover from  the 
defendants the 45001., such damage being too 
remote.

The estimated p ro fit  o f a venture, to carry out 
which the p la in tiffs  chartered the defendants’ 
vessel, was 3800J. The defendants fa ile d  to p ro 
vide the ir vessel in  breach o f tlte charter-party. 
I n  an action by the p la in tiffs  against the defen
dants fo r  damages fo r  the breach the defendants 
contended that, assuming there had been a 
breach, the p la in tiffs  had suffered no loss thereby, 
since, i f  the defendants had performed the ir pa rt 
o f the charter and provided a vessel, the vessel 
w ith  the p la in t if fs ’ cargo on board would in 
evitably have fa llen in to  the hands o f the K in g ’s 
enemies.

Held, tha t the p la in tiffs  were entitled to recover 
the 38001. fro m  the defendants, since, although the 
arguments o f the defendants m ight have been true, 
the vessel and its  cargo would have been insured 
by the p la in tiffs  fo r  a sum sufficient to cover the 
cost oj the goods, the fre ig h t, the cost o f in su r
ance, and a reasonable sum fo r  p ro fit (which 
would not have been less than  38001.), and that 
they would have had a c la im  on the ir under
w rite rs as fo r  a tota l loss.

A c t io n .
By a contract dated the 23rd April 1914 

between the sellers, Evence Copp6s and Co., of 
Brussels, and the buyers, Mitsui and Co., of Lime- 
street, in the City of London, the sellers, sold to 
the buyers 3500 tons of Russian sulphate of 
ammonia. The ammonia was to be delivered in 
bulk by the sellers free on board at Mariupol at 
the rate of 125 tons (minimum) per hatchway, 
with a maximum of 500 tons per weather working 
day, Sundays and holidays excepted. I t  was pro
vided that any dispute or difference whatsoever 
at any time arising under the contract should be 
referred to arbitration.

By a charter-party dated the 5th June, 1914, 
between Watts, Watts, and Co. as owners and 
Mitsui and Co. as charterers, it  was agreed that 
a steamer, whose name was to be declared at 
least twenty one days before expected date of 
readiness, should with all possible despatch pro
ceed to Mariupol and there load, always afloat, a 
full and complete cargo of the 3500 tons of 
sulphate of ammonia in bulk specified in the con
tract of sale, and being so loaded should there
with proceed to Japan and there deliver the same. 
Freight at the rate of 20s. per ton delivered. 
The cargo to be loaded at rate of 125 tons per 
batch, but not exceeding in all 500 tons per 
weather working day, Sundays and holidays ex
cepted. Loading time not to commence before 
the 1st Sept, except by consent of the charterers, 
who had also the option of cancelling the charter 
if the steamer was not ready to receive cargo 
before noon on the 20th Sept. 1914.

“ Arrests and restraints of princes ” were in
cluded in the exception clause, and it was pro
vided that the penalty for non-performance of the 
agreement should be proved damages not exceed
ing the estimated amount of freight.

Early in Aug. 1914 war was declared by 
Germany and Austria on the one hand and Great 
Britain, France, and Russia on the other. On 
the 1st Sept, the plaintiffs wrote asking the 
defendants to declare a steamship to load under 
the charterparty, as they had not done so. The 
defendants declined to comply with this request, 
giving as their excuse the prevailing state of war. 
The plaintiffs attempted to recharter, but were 
unsuccessful. There was some suggestion of a 
possible steamer at 60s. a ton, and had the plain
tiffs secured the vessel at that price their loss 
would have been 70001. The plaintiffs thereupon 
repudiated their contract with the sellers and 
paid them, as the result of arbitration proceed
ings, 45001. The plaintiffs then commenced this 
action claiming damages. They alleged :

1. B y  a cha rte r-pa rty , dated the 5 th  June 1914, 
between the  p la in tiffs  as charterers and the  defendants 
as owners o r deponents, the defendants agreed th a t a 
steamer to  be named tw enty-one days before expected 
date o f readiness should w ith  a ll possible despatch 
proceed to  M a riupo l and there load a fu l l  and oomple e 
cargo o f sulphate of ammonia, n o t more than 3500 tons 
no r less than  3500 tons, and so loaded proceed u id  Sue» 
Canal to  one p o rt south Bide M idd le  Is lands or Sod 
Is land , Japan, and de live r the  same on being Pal 
fre ig h t a t the ra te  o f 20«. per ton. Loading tim e  was 
no t to  commence before the 1st Sept. 1914, and 
p la in tiffs  were to  have the option o f cancelling 1 
steamer should no t be ready to  load before 
20 th  Sept. 1914.(a) Reported by L . C. T homas Esq., Barrister-a t-Law .
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2. The defendants have w h o lly  fa iled  to  perform  the 
said cha rte r-pa rty . B y  le tte r  dated the  3 rd  Sept. 1914 
the  p la in tiffs  gave notice th a t the y  w ou ld  ho ld  the 
defendants liab le  fo r the  loss re su ltin g  fro m  th e ir  
repud ia tion  o f the con tract.

3. A s the  defendants knew a t the date o f the  said 
con tract, the p la in tiffs  made the said cha rte r fo r the 
purpose of ta k in g  de live ry o f a cargo o f sulphate o f 
am monia purchased by them , under a con trac t in  w r it in g  
dated the 23rd A p r i l  1914, fro m  Evence Coppie e t Oie., 
hy reason of the defendants’ said breach o f con trac t the  
p la in tiffs  fa iled  to  take  up the said sulphate o f ammonia 
and have reasonably compromised the  consequent c la im  
against them  by the said sellers b y  paying  45001. and 
30i. fo r  costs. The p la in tiffs  have also lo s t the  enhanced 
value (o r p ro fit)  on the  said goods had they been 
delivered a t Japan in  accordance w ith  the  said charter- 
pa rty , and have incurred  lega l charges iu  connection 
w ith  the  c la im  o f the said Evence Coppee am ounting 
to  971. 11s. 2d.

The defendants by their defence said :
1. The said cha rte r-pa rty  is adm itted  and re ferred to  

fo r its  term s, w hich inc luded an exception o f arrests 
and re s tra in ts  o f princes, ru le rs , and people.

2. The defendants ad m it th a t the y  d id  no t send a 
resBel to  load a t M a riupo l under the said Charter- 
Party, b u t say th a t, ow ing to  p ira tic a l seizures of 
°argoes b y  the  T u rk ish  Governm ent and reasonable 
apprehension of T u rkey  becoming invo lved  in  the 
European w ar and o f the  Dardanelles be ing thereupon 
olosed, they were jus tified , by  reason o f the  exception 
° f  arrests and res tra in ts  o f princes, in  no t sending a 
Vessel to  load.

3. None o f the  a llegations in  par. 3 of the  po in ts  o f 
olaim is  adm itted . In  any event the  defendants w i l l  
oontend th a t the damages the re in  specified are too 
remote and are no t recoverable fro m  the defendants.

4. The defendants w i l l  fu r th e r , i f  necessary, re ly  
BPon clause 13 o f the  said ch a rte r-pa rty  and w i l l  
oontend th a t the  damages ( if  any) recoverable b y  tho 
P la in tiffs  are lim ite d  to  the  estim ated am ount o f
freight.

Leslie Scott, K.C. and B. A. W righ t for the
Plaintiffs.

Leek, K.O. and Raeburn for the defendants.
. The arguments appear sufficiently in the
Judgment.
. L'eb. 1.—B a il h a c h e , J. read the following 
Judgment :—This is an action by charterers 
a8ainst shipowners for damages for breach of a 
ubarter-party dated the 5th June 1914.

Ry this charter-party the defendants were to 
Provide a Bteamer (name to be declared at least 
Plenty.one days before expected date of readiness) 
? Proceed to Mariupol, a port in the Sea of 

^ o v , and there load a cargo of 3500 tons of 
sulphate of ammonia and to carry the cargo to 

apan. The cargo was to be loaded at the 
avevage rate of 500 tons per weather working day, 
Sundays and holidays excepted, loading time not 
0 commence before the 1st Sept., and the can- 

rprUug date was noon on the 20th Sept. 1914.
Ue exceptions clause included restraints of 

Princes, and clause 13 ran : “ Penalty for non- 
Performance of this agreement proved damages 

ut exceeding the estimated amount of freight.” 
^  freight was 20s. per ton. 

a fuo plaintiffs had bought the sulphate of 
T n 'f0nia under a contract dated the 23rd April 
i  and under the sale contract the sellers were 

deliver f.o.b. a maximum quantity of 500 tons 
Ur weather working day, Sundays and holidays 
cepted. As the defendants had not declared a
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steamship to load under tne charter-party, the 
plaintiffs wrote asking for the name of the steam
ship on the 1st Sept. 1914. The defendants 
replied on the same day declining to name any 
steamship, and giving as a reason that the 
British Government had prohibited steamers 
going to the Black Sea to load. The Government 
had, in fact, issued no such prohibition. The 
plaintiffs accepted the defendants’ refusal as a 
repudiation of the charter-party and such refusal 
is the breach complained of.

I t  appears that the defendants had at one time 
intended to perform the charter-party by their 
steamship Henley, andshe wasatthe end of August 
discharging a cargo at Garston. She is a slow 
boat, making eight knots in ballast and seven, and 
a half knots loaded. The Dardanelles were closed 
by the Turks on the 26th or 27th Sept. 1914, and 
have remained closed ever since.

The defendants, in answer to the claim for 
damages, make three points. First, no breach; 
second, no damage; third, if damage, their 
liability limited to estimated amount of freight. 
This last point was not argued before me, as I  had 
already decided in another case that a clause in 
the same form as clause 13 of the charter-party is 
a penalty clause and not a limitation of liability 
clause; but the point was taken to keep it open 
to the defendants in the event of my deciding the 
other points against them, and it is sufficient to 
say that as to this third point I  adhere to my 
former opinion.

■Turning now to the other points, the defendants 
contend there was no breach of charter-party by 
them upon the grounds set out in paragraph 2 of 
their points of defence, except that they did not 
rely upon the allegation of piratical seizure of 
cargoes by the Turkish Government. The para
graph reads thus:

The defendants ad m it th a t they d id  no t send a vessel 
to  load a t M a rin p o l .under the  said cha rte r-pa rty , bu t 
say th a t, ow ing to  p ira tic a l seizures o f oargoes by the 
T u rk is h  Government, and reasonable apprehension o f 
T u rke y  becoming invo lved  in  the  European w ar, and of 
the  Dardanelles being thereupon olosed, they were 
jus tified , by  reason o f the  exception o f arrests and 
res tra in ts  of princes, in  no t sending a vessel to  load.

No authority was cited to me in support of the 
defendants’ proposition that a breach of contract 
is excused by reasonable anticipation of the 
happening of an event which, if  it  happens, will 
excuse the performance of the contract, and, in 
my opinion, such a proposition will not bear 
examination. The closing of the Dardanelles was 
too late for the defendants, whether one treats 
their refusal to send the Henley as a repudiation 
of this contract accepted by the plaintiffs, or 
whether one regards the contract as still open 
down to Sept. 20. The defendants were entirely 
without excuse, and the breach alleged is proved.

The defendants’ next point, and the only one 
now left to be dealt with, is that the breach 
caused no damage. W hat in fact happened 
was that the plaintiffs, through their brokers, 
tried the market with a view to chartering 
against the defendants. No tonnage was 
available. There was some suggestion of 
a possible steamer at 60s. a ton, but nothing 
came of this, and after the 26th Sept, chartering 
for Mariupol was hopeless. Had the plaintiffs 
secured a boat at 60s. a ton, their loss would have 
been 70001. As they failed to recharter, the

M i t s u i  a n d  Go. v .  W a t t s , W a t t s , a n d  Go.
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plaintiffs, in their turn, repudiated their contract 
with their sellers, and paid them, as the result of 
arbitration proceedings, 45001. for so doing. The 
plaintiffs satisfied me that if they could have got 
the sulphate of ammonia to Japan they would 
have sold it on the market there at a profit to 
themselves of some 38001.

The plaintiffs say the normal measure of 
damages against a shipowner who fails to load a 
cargo is the extra cost of chartering against him, 
and, where that is impossible, the cost of replacing 
the goods at their destination at about their own 
date of arrival, less the value of the goods at their 
loading port and the cost of transport, including 
insurance, and they say the price they would have 
got for the goods in Japan, selling them in the 
market, is a fair criterion of the price they would 
have had to pay to replace them—or, putting the 
matter in a rather different form, is the fair 
criterion of the value of the goods to them in 
Japan. I  agree that this measure of damage, 
whichever way it is expressed, is a sound alterna
tive to the extra cost of rechartering, and is, I  
think, well within the reasoning, and indeed the 
decision, of the House of Lords in Stroms B ruks  
Aletie Bolag v. Hutchison (93 L. T. Rep. 562; 
(1905) A. C. 515).

The plaintiffs further say as they did not and 
could not charter against the defendants, and as 
the extra cost of so doing, had it been possible, 
would have been 70001., they are entitled to all 
the damages they actually suffered up to that 
sum, even though some of the damages may be 
in law too remote, and they seek to add to the 
sum of 38001. the 40001. they paid their sellers as 
damages for their breach of contract, but admit 
that they cannot recover more than 70001. in 
respect of those two amounts. The point tempts 
one to discussion, but as I  have by no means done 
with the case I  refrain and content myself with 
saying I  cannot accept it. The damages the 
plaintiffs paid for breaking their contract with 
their sellers were and must remain too remote.

The plaintiffs’ claim for damages is thus reduced 
to 38001. The defendants do not object to this 
claim as being in theory the wrong measure of 
damages, nor do they challenge its accuracy in 
amount, but they say those damages do not in this 
particular case flow from their breach of contract. 
They say if they had performed their contract to 
the letter the plaintiffs would be no better off. 
They put their case in this way : The defendants 
would have performed their contract by having 
the Henley at Mariupol on the 20th Sept. The 
cargo was 3500 tons to be loaded at 500 tons per 
weather working day (Sundays and holidays 
expected). Assuming fine weather, that gave her 
at least eight days for loading. For a boat of 
the Henley’s speed, it is from four to five days’ 
sail from Mariupol to the Dardanelles. The 
Henley would, therefore, without any breach of 
contract, have arrived at the Dardanelles on, say, 
the 2nd Oct., only to find that the Dardanelles 
had been shut for a week, and the only result of 
sending the Henley to Mariupol would have been 
that the Henley, with the plaintiffs’ cargo on 
board, would still be in the Black Sea, if not at 
the bottom of it.

I t  was suggested by the plaintiffs that the 
matter must be considered from the point of view 
of the Henley’s position when the defendants 
repudiated the charter-party and that if she
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would have been at Mariupol before the 20th 
Sept, calculations as to time must be based upon 
such earlier date. I  am satisfied, however, that 
the Henley, even if sent straight from Garston, 
would not have done more than keep her cancel
ling date. I  am prepared to assume in the 
plaintiffs’ favour that there might possibly have 
been by a judicious expenditure of money some 
acceleration of the loading time, but I  cannot 
bring myself to believe that had the Henley 
arrived and begun to load at Mariupol by noon 
on the 20th Sept, she could have got down to the 
Dardanelles in time to get through. j(

The suggestion of acceleration by “ backsheesh 
is indeed irrelevant, when the question is, as 
here, what would have been the position if 
the defendants had .fulfilled their contract to 
the letter. Nor, I  think, can the plaintiff? say 
that if longer notice of refusal to send the Henley 
had been given they could have secured an 
earlier boat. The defendants were only bound to 
declare their steamship twenty-one days before 
the 20th Sept. Their refusal was on the 1st Sept., 
and I  am satisfied that had it been on the 29th 
or 30th Aug. the plaintiffs’ position would have 
been no better. I t  must further be borne in 
mind that if the defendants had kept the Henley’s 
cancelling date and taken the cargo on board, her 
failure to reach the Dardanelles on her outward 
voyage to Japan, before the passage was closed, 
would have been no breach of contract, as the 
charter-party contains the usual exceptions of 
restraint of princes.

I f  one pauses at this point, it  looks as though 
the defendants had made out their answer, and 
as if the damages suffered by the plaintiffs did 
not flow from the defendants’ breach of contract, 
but from the closing of the Dardanelles, an event 
for which the defendants are in no way respon
sible. In  arriving at this interim conclusion, 1 
have not forgotten that the burden of proving 
that this breach caused no damage lies upon the 
defendants, who must prove it, not as a matter 
of possibility or even of probability, but as a 
practical certainty. The plaintiffs say, however, 
that the matter does not stop here. They con
tend that the damages ought to be assessed at 
the date of the breach, without regard to subse
quent events.

I  see great difficulties in accepting this pi-0' 
position in a case of this kind. I t  seems to me 
that when the plaintiffs ask for substantial, aS 
opposed to nominal, damages they must show 
that the damages they claim did in fact resui 
from the defendants’ breach of contract, and that 
if  before those damages are ascertained, in bo®® 
process of litigation, it  can be shown that they 
did not so result, the defendants are entitled 
to do. The plaintiffs make one last point, an 
say that if subsequent circumstances are to & 
taken into account all the circumstances m«8 
be looked at, and that insurance has been so fa 
forgotten. They point out that, even assutn10̂  
their cargo would still be on the wrong side ® 
the Dardanelles, it  would be there in the dele 
dants’ steamship, and would be covered by in®u 
knee, that the closing of the Dardanelles for  ̂
long a period would have operated to defeat ® 
adventure, and that they would have had  ̂
claim, on their underwriters, as for a total lo f • 
See the recent case of B rit is h  and Foreign Mar*  ̂
Insurance Company v. Sanday (ante, p. 289; f
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L. T. Rep. 521; (1916) A. C. 650) in the House of 
Lords.

The plaintiffs proved that the venture was 
insurable, and I  am satisfied that it  would have 
been insured for a sum sufficient to cover the 
cost of the goods, the freight, the cost of 
insurance, and a reasonable sum for profit. The 
plaintiffs would have taken and paid for the 
goods if the Henley had duly arrived at Mariu
pol, and would have recovered in full under their 
policy, less, of course, the freight.

I  am further satisfied that the profit insured 
would not have been less than 38001 The value 
of the cargo was somewhere about 40,0001. This 
right of recovery under their insurance policy 
they have lost by the defendants’ failure to pro- 
ride a steamship to load the cargo, nor can this 
loss, in my opinion, be said to be too remote. 
Insurance is now a universal accompaniment and 
an important part of every trading venture 
invol ving carriage by sea.

The plaintiffs have not paid for the goods, nor 
have they paid freight or insurance, and I  shall 
therefore put them in the same position as if the 
Henley had arrived in due course if I  give them 
38001 This is just what the courts endeavour to 
fio when awarding damages in a commercial case 
ho a person whose contract has been broken 
without excuse.

I  may add that I  should have been prepared to 
go further if the plaintiffs had taken the goods 
and paid for them. I  should have favourably 
pousidered a claim for storage charges and loss of
Interest.

As this has not been done, my judgment is for 
the plaintiffs for 38001, with costs.

Judgment fo r  p la in tiffs .

Solicitors for the plaintiffs, Waltons and Co.
Solicitors for the defendants, Holm an, B ird -  

Mood, and Co.

p r o b a t e , d i v o r c e , a n d  a d m i r a l t y  
d i v i s i o n .

P R I Z E  C O U R T .

M arch  20 and A p r i l 3,1916.
(Before Sir S. T. E vans , President.)

T h e  P ontoforos. (o)
Heutra l ship— Capture by belligerent— Recapture 

by other belligerent— ¡Salvage— R ight to c la im  
same— Rule as to salvage on recapture o f neutra l 
*h ip— Exception to rule— Conduct and character 
of captor— R igh t to destroy— Promise to release 
'—Bona tides— German naval code.

Although i t  is  a general ru le  o f the law o f nations  
that no salvage is due fo r  the recapture o f 
neu tra l ships, there is an exception to th is rule, 
tha t is, salvage is payable i f  the ship when 
*ecaptured was p ra c tica lly  liable to be confiscated 
or destroyed by the enemy captor, whether r ig h t-  

rp fo tty  or w rong fu lly .
oo P., a neu tra l ship laden w ith  coal which was 
the property o f B r it is h  subjects, was captured 
oy a German cruiser shortly a fter the outbreak 
° f  war in  1914. A  large quan tity  o f the coal 
v>as taken by the cruiser, the crew of the P. were 
made prisoners, a German prize A>rew was p u t

(•)  Reported by J. A. Sla t e r , Esq., Barrister-at-Law.

on board, threats were made to destroy the P. 
by the Germans, and the ship was compelled to 
accompany the German cruiser wherever re 
quired. About five weeks a fte r the date o f the 
capture the P. was recaptured by a B r it is h  
cruiser, and  a cla im  was p u t in  fo r  salvage 
rem uneration by the captain, officers, and crew 
o f the B r it is h  cruiser. The shipowners resisted 
the c la im  on the ground that the V . had never 
been in  presumptive pe ril.

Held, that, having regard to the fa c t tha t the com
mander o f the German warship was “  entitled ”  
under German law to destroy the captured 
vessel and the like lihood tha t he would have 
done so,»the op in ion o f the court was tha t the 
recapture o f the ship both saved the ship fro m  
condemnation i f  brought before a Prize Court 
and fro m  almost certa in r is k  o f destruction on 
the high seas i f  she was not.

Held, consequently, tha t res titu tion  to her Greek 
owners on recapture should have been upon 
payment o f reasonable salvage. A w ard  73331, 
or one-sixth o f the value o f the salved property.

T h is  w r b  a claim made by Captain Henry Lake 
Cochrane, of H.M.S. Yarmouth, and the officers 
and crew of the said ship, for salvage remunera
tion in connection with the recapture of the 
Greek steamship Pontoporos, after she had been 
captured by the German cruiser Emden. -The 
case was contested as an ordinary Admiralty 
action, but, by the direction of the President, it 
was treated as a matter of prize. The full details 
as to the voyage of the Pontoporos are set out in 
the judgment of the President. On behalf of 
the plaintiff it  was contended that, by reason of 
the salvage and recapture of the vessel, the P on
toporos had been rescued from total loss to her 
owners. On behalf of the shipowners it was 
contended that, in accordance with the terms of 
a promise made by the captain of the Emden, the 
Pontoporos was never in danger of destruction, 
but would have been released as soon as all the 
coal required by the German cruiser had been 
taken out of her.

La ing, K.C. and Lewis Noad for the claimants.
Dawson M ille r , K.C. and D . Stephens for the 

shipowners.
The following authorities were cited during the 

course of the arguments :
The W ar Onshan, Rosooe, vo l. 1, 239 ; 2 Ch. Rob.

2 7 9 ;
The E leonora C a th a rina , Rosooe, vo l. 1, 3 6 7 ; 

4 Ch. Rob. 156;
The G arlo tta , Roscoe, 5 Ch. Rob. 54 ;
The Huntress, Rosooe, 6 Ch. Rob. 104 ;
The M a ria  (referred to  in  the case o f the  K im ),  

13 A sp. M a r. La w  Cas. 1 7 8 ; 113 L .  T . Rep. 
1064; (1915) P. 215 ;

P itt-C o b b e tt’s Cases and Opinions on In te rn a tio n a l 
La w , vo l. 2, 220 ;

German P rize Code. Cur. adv. vu lt.

A p r i l 3.—The P r e s id e n t .—This is a claim 
for prize salvage on the recapture of a neutral 
ship from an enemy captor. The claim is made 
by the captain and the crew oE H.M.S. Yarmouth, 
and it is made with the approval of the Lords 
Commissioners of the Admiralty. The ship 
which was recaptnred was the Pontoporos, a 
steamship, registered at the port of Andros, in 
the kingdom of Greece, and the property of a



304 MARITIME LAW OASES.

P r ize  Ct .]

Greek company. The value of the ship is
44,0001. This is the first case in which pro
ceedings for prize salvage have been taken during 
the present war. The cla; m is made only against 
the owners of the vessel, and not against the 
owners of the cargo.

By the law of nations it is a general rule that 
no salvage is due for the recapture of neutral 
ships. This rule is founded on the principle that 
the liberation of a bond fide  neutral from the 
hands of the enemy is no beneficial service to the 
neutral, inasmuch as the same enemy would be 
compelled by the tribunals of his own country to 
make restitution of the property thus unlawfully 
seized. (See Wheaton’s International Law, Dana’s 
edition, par. 364.) To this general rule, however, 
there is an important exception, which has been 
in force for more than a century, in the case of a 
ship recaptured when that ship was practically 
liable to be confiscated by the enemy, whether 
rightfully or wrongfully. Lord Stowell explains 
the foundation of the rule and the ground 
of the exception in his judgment in the 
case of the Sansorn (6 Ch. Rob. 410), where he 
says : “ The general practice of this court is not 
to decree salvage on neutral ships recaptured, 
upon the presumption that no peril had been 
incurred, but that, on being carried into the 
courts of the original captor, they would have 
been restored. This is a presumption which is to 
be entertained in favour of every State, which has 
not sullied its character by a gross violation of 
the law of nations. But the contrary presumption 
takes place if States hold out decrees of con
demnation, however unjust, and decrees on which 
the tribunals of the country are enjoined to act 
and of which there is every reason to suppose 
that they will be carried into execution. The 
reasoning on which the general rule has been 
founded is then done away w ith ; the peril is 
obvious, and the case becomes simply that of 
meritorious rescue from the danger of condemna
tion.” This exception has been stated by Lord 
Stowell in earlier cases, and has been generally 
recognised since that tim e: (see Wheaton, 
par. 366, and Wildman’s International Law, 
vol. 2, 286).

I t  appears to me that other circumstances may 
be conceived as creating other exceptions to the 
general rule. I  only state this lest it  might be 
supposed that the court would only have regard 
to the exception above mentioned, But this latter 
is the only one which need be considered in the 
present case.

Does the general rule, or the exceptional rule, 
apply to the facts of this recapture? The recap
tured ship started from Calcutta on the 5th Sept. 
1914 on a voyage to Karachi, laden with about 
6000 tons of coal, consigned by British merchants 
at Calcutta to British merchants at Karachi. On 
the morning of the 10th Sept, the Pontoporos was 
captured by the German cruiser Emden in the 
Bay of Bengal. A  German prize crew was put 
on board. An entry recording the search and 
capture was made in the logbook by tbe prize 
officer. I t  reads as follows:

Sept. 10 ,181 4 ,2.30 a.m., G u lf o f Bengal, 10' 2 2 "N . la t . ,  
84° east long.— The Greek Bteamer Pontoporos has been 
seized b y  order of the  commander o f the  German cru iser
S.M.S. Emden, because in  accordance w ith  he r cha rte r- 
p a rty  she was to  convey contraband o f w a r (coal) fo r  the 
B r it is h  E m pire  from  C alou tta to  Bombay or K arach i.
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N o m anifest o r (indecipherable w ord) were found on 
board. The cap ta in  was aware o f the  w a r between 
Germany and England. The capta in  offered no objec
t io n  to  seizure and search.— E . L a u t e r b a c h , 1st 
L ieu tenant, P rize O fficer, S.M.S. Emden.

After some conversation with the captain, the 
prize officer proceeded to placard in various 
places in the ship a notice in German, English, 
and French.

The English and the French versions were as 
follows :

N otice .— D urin g  the occupation o f th is  ship by  a 
detachm ent from  a German m an-of-w ar, the sh ip ’s crew 
and passengers are Bubject to  German m a rtia l law . 
W hosoever fo rw ards the  in te rests  o f Germany’s enemies 
or harms the German navy du ring  the  occupation incurs 
death. D u rin g  th is  tim e  every offence and every 
neglect o f orders and d irections issued on th is  Bhip w il l  
be punished according to  the  penal law  o f the  German 
E m pire . Moreover, every hostile  movement o r even 
the  a tte m p t o f suoh an action by  any o f the  crew or 
passengers m ay have the m ost serious consequenoes fo r 
the  whole ship, crew and passengers. A l l  arms and 
am m unition m ust be handed over im m ediate ly . W ho
soever iw ill be found to  be in  possession o f arms or 
am m unition in  the  course o f ha lf-an-hour w i l l  be 
arrested and punished according to  the  law . E verybody 
o f the sh ip ’s crew is obliged to  a ttend  to  h is usual w ork  
u n t i l  he is  dismissed o r expressiy released therefrom .

A v is .— Pendant l ’occupation de ce navire  pa r un 
détachement d ’un vaisseau de guerre allem and l ’équipage 
e t les voyageurs sont soumis aux lo is  m artia les 
allemandes. C elui qu i pendant cette occupation favorise 
les ennemies d ’allemagne ou qu i fa i t  dommage aux 
forces navales allemandes a à a ttendre la  peine de m ort. 
Toute action  punissable e t chaque con travention  aux 
ordres e t décrets émis à bo rd  de ce temps sera punie 
selon les lo is pénales de l ’E m p ire  allem and. E n  ou tre 
une action  hostile  ou l ’essai de la  com m ettre p o u rra it 
avo ir les conséquences les plus graves pour le  vaisseau, 
son équipage e t les voyageurs. Les armes e t la  m u n ition  
do ivent être délivrées sur le  champ. C elni qu i aura 
enoore une arme ou de la  m u n ition  après une demi- 
heure, sera arresté e t pu n i selon la  lo i. Chacun de 
l ’équipage d o it re m p lir ses fonctions jusqu’ à sa démission 
ou jusqu’à ce qu ’i l  so it acquitté  exprès.

I t  is as well to give the account of these and of 
subsequent events in the words of the captain ot 
the Pontoporos himself. On the 3rd Dec. 1914 bo 
wrote from Singapore to his owners as follows :

D ear Sirs,—-As you are doubtless aware, five  days 
a fte r our departure fro m  C alcutta , and on the  10th Sept-, 
2.30 a.m., we were seized by the  German warsh ip 
Emden, la t. 10.25 N . and long, alm ost 84 E . As soon 
as the  Germans came on board, about tw en ty -five  to  
th i r t y  o f them, th a t is tw o  officers, one engineer, ana 
the  others sailors, a l l  fu l ly  armed w ith  M annliche r fusils 
and revolvers, ca rry ing  in  the  same tim e  five o r s i*  
cases o f cartridges and d iffe ren t explosives, and after 
they took and examined a ll the documents on board, 
declared to  us th a t the  cargo belonging to  B r it is n  
merchants, and in  v iew  o f the sta le  o f w ar existing 
between Germany and England, same is  considered a 
contraband o f w ar, and consequently i t  w i l l  be seize 
and be used by the warship. I  have protested repeatedly 
to  them  saying th a t the  steamer belongs to  a neutra 
n a tio n a lity  and th a t she was fixed before the  declaration 
o f w ar, &o., b u t to  no ava il. Seeing a fte r a ll th a t any 
fu r th e r resistance on m y p a rt would be fru itle ss  sm 
ve ry  probab ly dangerous, I  was ob liged to  y ie ld . T  e/  
proposed, w hether I  agreed to  stay on board  ou r steamc 
w ith  the crew A id  continue to  perform  the usual w o r*  
on the  steamer w e ll, otherw ise they (the Germans) n 0)1 
be obliged to  remove us on board the  warship and bring

T h e  P ontoporos.
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°n  board our steamer th e ir  own crew, and fin a lly , when 
they w ould  have taken a ll th a t the y  need ou t o f the 
®*rgo o f the  steamer, they w ould  s ink  her necessarily, 
hav ing no p o rt where to  b rin g  he r fo r  safe ty, and con
sequently Bave her from  the necessary s ink ing . I  have 
considered i t  m y d u ty  therefore, and in  accordance w ith  
jny orew accepted to  stay on board our steamer u n t il 
“ ®r release and salvage. T h e ir f irs t  steps a fte r our 
acceptance was to  declare the  German m a rtia l law , 
w hich they placarded in  the steamer, to  take  a ll the 
steamer’s documents genera lly, weapons, and money, 
w hich amounted to  50l .  W hen I  to ld  them  i t  was my 
°w n money they returned same to  me. German officers 
armed have taken command o f the  ship afterw ards, 
and a detachm ent o f fifteen to  tw e n ty  armed men 
have been settled on the  low er bridge, and who 
Suarded the  steamer a lte rna tive ly , especially the  
®n&ine and b o ile r rooms, up to  tho  end o f ou r capture. 
* *8 fo llow ed the  warsh ip up to  the  16th o f the  same 
'Oonth, and in  the meantime she had sunk m any B r it is h  
steamers, and in  the  m orn ing o f the 16th she came along
side and bunkered ou t o f ou r cargo 500-600 tons, and 
hen she le f t  us. The Germans on board our steamer 

conducted her tow ards the  is land o f Simolo, where, 
apparently, the  w arsh ip would have come la te r. W e 
stayed there under steam np to  the 6 th  Oot., when the  
German oargo boat M a rkom a nn ia  came, in  order to  take  
88 muoh as Bhe could fro m  our cargo up to  the 13th same 
*®°hth, when she w ould  have released us, as, as we 

hderstood, the  warsh ip m et an E ng lish  Bteamer laden 
i th  W elsh coal, and w h ich  she captured in  prefer- 

hoe, and kep t her in  order to  bunker from  her. I  
cannot describe how I  suffered a ll th is  tim e  th rough  

PPression, sorrow, fam ine, b ru ta l trea tm en t o f the 
a e* ? an8’ aDd the  d a ily  r io t in g  among the  crew fo r food, 
? “ e Provisions w h ich  the  Germans had in  th e ir  posses

io n  had been nearly  exhausted, and a ll the  tim e  I  was 
¿ « 118  th a t the  orew, exasperated, w ould  b y  force t r y  

take a l i t t le  food. T h is  te rr ib le  state o f a ffa irs  lasted 
qP i °  the 12th O ct., the eve o f ou r release from  the 

rtnans, when suddenly appeared the  B r it is h  warsh ip 
toar OHt'1’ wh ich , a fte r Bhe had sunk the  M arkom ann ia , 

°k  us to  Penang, and thence to  Singapore. Th is  is  a ll 
° t  our capture b y  the Emden.

to what happened on and after tho approach 
adm't ®. Yarmouth, the following facts were 

thitted by the defendants in their pleadings :

^°ard a^ o n 6.10 a.m. on the 12th O ct. 1914 those on 
2 -hlis M a je s ty ’s ship Yarm outh, being in  about la t. 
°°ast anc  ̂ l°n g . 96 6 E ., w h ile  p a tro llin g  the  no rth  
s'6e +s ®ama^ra> sighted the  Pontoporos, lashed along. 
T n o u l i0 ® e m a n  steamship MarTcomannia. The Y ar- 
u60n °nce bore down upon the  vessel, and i t  was 
Bhpnl a t . ^ e M arkom ann ia , w h ioh vessel was acting  as 
ia p y  ®hip to  the  German orniser Emden, was ta k in g  
aPpi-Cr 1, **om the Pontoporos. A s  the  Yarm outh  
t o V » ^  the M arkom ann ia  cast o ff and attem pted 
shot <f f Pe * °  te r r ito r ia l waters, b u t was stopped by a 
m o n j i ret* across her bows b y  H is  M a jesty ’s ship F a r- 
a f t ^  k ^  7.5 a.m. the M a rkom a nn ia  was boarded, and 
sunk officers and orew bad been removed she was 
mouth ” eanwbile  officers from  H is  M a jesty ’s ship Y ar- 
f oh n d BPr° c08ded on board the  Pontoporos, where they 
Itt1per:a,,p r*z9 crew consisting o f S ub-Lieutenant M ayer, 
GotlJ1^a t ’ erinan N avy, Sub-Engineer Freund, Im p e ria l 
three n  -’,avy , together w ith  nine German seamen and 
c'ra iB6J i9 r m an Btokers, a ll belonging to  the  German 
^ arkon ,Jljm^ en' as weH as an officer be longing to  the 
Clew Tbe aforenamed German officers and
hoard y p 6 thereupon made prisoners o f w ar and sent on 
>  S e a r l5 ai6Bi y,’S 8hip Yarm outh. The Pontoporos 
been a r  . ed> an<t  her master, who had fo r some tim e  
, ®lea8e(j >J'180ner in  h is be rth , b u t had afterw ards been 
^apU ;.. the German prize orew, was in te rv iew ed by

Cochrane, who
'°L- X I I I . .  N. S.

was in fo rm ed th a t the  Ponto

poros a t the tim e  o f her oapture was on a voyage from  
C alou tta  to  Bom bay o r K a ra ch i laden w ith  coal, th a t the  
vessel had been captured b y  the Em den  on the  10 th 
Sept, o ff the  coast o f Ceylon, th a t a fte r the  oapture o f 
the  Pontoporos by  the  Em den  the p rize crew had no t 
on ly  oonfined the cap ta in  to  h is  cabin as aforesaid, b u t 
threatened the Greek orew w ith  revo lvers when w o rk  
was required o f them.

I t  will be observed that from her capture on 
the 10th Sept, the Pontoporos was kept in attend
ance upon the Emden or her supply ship, the 
M arkom annia, until the 12th Oct., a period of 
nearly five weeks. During a part of this time, 
for ten or twelve days or more, the captain had 
been imprisoned or confined in his cabin, accord
ing to his statement no Lieutenant Edelston. He 
and his crew had been in turn threatened, bribed, 
or cajoled into working according to the orders of 
the prize crew.

On the T2th Oct., when sighted by H.M.S. Yar
mouth, the Pontoporos was lashed alongside the 
Emden’s supply ship M arkom annia, to which 
some of the cargo of coal was being transhipped.

On the approach of the Yarm outh  the German 
officer threw overboard cyphers, confidential 
documents, and their own and their crew’s arms. 
The German prize crew were transferred to 
H.M.S. Yarmouth. The Yarm outh  remained in 
the vicinity, anticipating the arrival of the 
Emden, until about 6 p.m. on the 12th Oct. She 
then put to sea with the Pontoporos. On the 
14th Oct., as the orders of the Yarm outh  
necessitated her proceeding at a greater speed 
than the Pontoporos was capable of, the Pontoporos 
was transferred to the charge of the French 
cruiser D ’Ibe rv ille  for conveyance to Penang, the 
vessels being then in lat. 5 30 N. and long. 100 E. 
(approximately). The Pontoporos was subse
quently brought safely into port and restored to 
her owners.

Upon these facts the defendants contended 
that the proper conclusions were :

1. That the Emden would have released the 
Pontoporos on or about the 13th Oct., and that 
she was therefore in no presumptive peril.

2. That if the vessel had been taken before a 
German Prize Court she would not have been 
condemned.

3. That if  she was not taken to such a court 
she would not have been sunk, or appropriated by 
the German cruiser.

The consequential contention was that she 
should be restored to the owners without payment 
of salvage.

On the 12th Oct. (the day before the master of 
the vessel was said to have expected a release) she 
had been a captured vessel in charge of a prize 
crew for over a month. She had thus lost in 
freight a very substantial sum. She had between 
4000 and 5000 tons of coal still on board, con
signed to British merchants. I f  a promise to 
release was made, it  was for some ulterior pur
pose of quieting the crew, or compelling them to 
work for the German cruiser and the supply ship. 
The court declines to believe that any such pro
mise was honestly made, or was intended to be 
kept. There had already been threats to sink the 
ship; and if it  had suited those in charge of the 
German cruiser, after taking away all the cargo, 
and after making any further use they wished 
of the vessel and her crew, the ship would have 
been sunk.

2 R
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As to the rest, the German cruiser never intended 
to take or to send the neutral ship to a German 
Prize Court for a judicial determination as to 
whether she ought to be condemned. I f  other
wise, by some remote fortuity, her case had ever 
come to be adjudicated upon before such a court, 
enough has come to the knowledge of this court 
from the cases cited in argument, and from other 
cases, to satisfy the court that the chances of her 
owners of obtaining restitution would be as 
nothing. The “ presumption which is to be enter
tained in favour of every State which has not 
sullied its character by gross violations of the 
law of nations ”—to quote the words of Lord 
Stowell in the judgment of The Sansom (uh i sup.) 
to which I  have referred—can no longer be 
expected to avail the State of the original 
captors.

I f  the vessel would not have been taken before 
any Prize Court in Germany, or belonging to 
the German Empire, what, then, would have hap
pened P This is more than indicated by art. 113 
of the German Prize Code. I t  has been noted 
that on the capture the cause given was that the 
neutral vessel was carrying contraband. How
ever that may have been in fact or in law, the 
officer of the capturing cruiser would no doubt 
deal with her accordingly.

Under art. 113 the commander of the cruiser 
would be entitled to destroy the neutral vessel if 
he considered it subject to condemnation for 
carrying contraband, and if bringing the vessel 
into port would subject the cruiser to danger or 
be liable to impede the success of its operations; 
and this would be assumed if the captured vessel 
could not follow the war vessel and was therefore 
liable to recapture; or if the proximity of the 
enemy forces gave ground for a fear of recapture 
or if the war vessel was not in a position to fur
nish an adequate prize crew to take the vessel to 
a German port.

I f  the commander of the cruiser was “ entitled 
under German law to take the oourse of destroy
ing the captured vessel, I  prefer to express the 
opinion that he would have taken that course 
rather than to speculate as to what would have 
been said to him by his State if  he had not.

The opinion of the court is that the recapture 
of the Pontoporos in these circumstances saved 
the ship for its owners from condemnation in any 
prize proceedings, and from the almost certain 
risk of destruction if she were dealt with upon the 
high seas without even the opportunity of placing 
its case before any judicial tribunal. Upon the 
strictest legal grounds, as well as upon every 
ground of equitable dealing, I  decide that resti
tution to the Greek owners on recapture should 
have been upon payment of reasonable salvage. 
For such salvage I  award one-sixth of the value, 
which is 7333Z.

Solicitor for the claimants, A rth u r  Tyler.
Solicitors for the shipowners, Downing, Hand- 

cock, M iddleton, and Lewis.

[ P r i z e  C t .

M arch  27 and 30,1916.
(Before Sir S. T. E vans, President.)

T h e  E den  H a l l , (a)

P rize  Court— B rit is h  ship—Enemy cargo— Cargo 
shipped before outbreak o f w a r— Discharge in  
B r it is h  p o rt before outbreak o f war— Storage in  
bonded warehouse in  port— Declaration o f war 
— Seizure o f cargo— “ I n  p o rt ” — B ig h t o f con
demnation.

A  cargo o f goods, the property o f a T urk ish  
merchant, were shipped fro m  a Turkish po rt and 
landed in  London p r io r  to the declaration o f war 
between Great B r ita in  and Turkey. The goods 
were conveyed in  a B r it is h  ship and, after 
land ing, were stored in  a bonded warehouse at 
the port o f London, where they s t i l l  were at the 
date o f the outbreak o f hostilities.

Held, tha t the goods were liable to seizure and 
condemnation as prize in  accordance w ith  the 
princip les la id  down in  The Roumanian (ante, 
p. 208; 114 L . T. Bep. 3 ; (1916) A. C. 124).

T h is  was an application on the part of the Crown 
fo r the condemnation of a quantity of tobacco as 
prize and droits of Adm ira lty. _ .

The Eden H a ll was a British steamship, which 
sailed from Smyrna on the 3rd Oct. 1914. 
Included in her cargo were twelve bales of tobacco 
consigned to London by a Smyrna house, and six 
cases of eight bales consigned from another firm- 
There were other goods on board which had since 
been released, and as to which no question arose- 
There was no appearance entered as to the six 
cases of eight bales, and the whole question in the 
case was as to the twelve bales, which were shipped 
by one Platon Maori, a Turkish merchant at 
Smyrna, the same being consigned to his order at 
London, which was the destination of the Eden  
H a ll. The steamship arrived at the port 0* 
London on the 23rd Oct. 1914 Five days later, 
on the 28th Oct., the tobacco was discharged a® 
the Victoria Docks, and was stored in a bonded 
warehouse within the port of London under the 
control of the Commissioners of Customs.

On the 5th Nov. 1914 war broke out between 
Great Britain and Turkey. O n  the 10th Nov. tn 
goods were placed under detention, and on t  
11th Dec. they were formally seized as prize, on 
the 7th Jan. 1915 an appearance was entered on 
behalf of Platon Maori, who-was described as o 
Athens, but no affidavit was then sworn. A t » 
later date, the 27th March 1915, a claim to ®*»e 
tobacco was filed, and Platon Maori was the 
properly described as a Turkish merchant 0 
Smyrna.

The claimant contended that the tobacco com 
not be legally seized as prize, on the ground ton 
it  had been discharged on the 28th Oct. l y .’ 
before the outbreak of war between Ora 
Britain and Turkey, and was therefore not ® 
subject of confiscation, although it was still 
port. pN

The S olic ito r. General (Sir George Gave, R- ' 
and M axw ell Anderson for the Procurat 
General.—The goods were rightly seized aB e“?L.g 
cargo in a port of this country and found th 
after the outbreak of hostilities. The case 
similar to that of The M arie  Anne (Rotberj, 
Prize Droits, 126), and the right to seizure j ^ ,

(a) Reported by J. A  SlATKB, Esq., Barrlster-at-LaW.

T h e  E den  H a l l .



MARITIME LAW OASES. 307

P k i z e  C t . ]  T h e  P r i n z  A d a l b e r t — T h e  K b o n p r in z e s s in  O e c i l i e . [ P r i z e  O t .

condemnation in a case like the present had 
been established by the judgment of Lord Parker 
in The Roum anian (ante, p. 208 ; 114 L. T. Rep. 
3 ; (1916) A. C. 124).

Neilson for the claimant.—The goods ought 
not t» be condemned and were not the subject of 
Maritime prize. There was a distinction between 
the present case and that of The Roum anian  (ub i 
tup.). Here the goods were landed prior to the 
outbreak of war between Great Britain and 
Turkey, and as being in the territory of a 
belligerent they were not the subject of prize. 
This was clearly borne out by the case of brow n  
v- United States (8 Oranch, 110). I f  the principle 
of the right of seizure was applied in a caBe like 
the present, it  might lead to a startling result, 
because goods which had been warehoused for a 
considerable time might be condemned—for 
instance, tobacco which had been in a bonded 
^arehouse for years. To hold that goods could 
be condemned under such circumstances was an 
^tension of the doctrines laid down in The 
Roumanian (ub i sup.), for which there was no 
authority.

The Solicitor- General in reply.—The warehouse 
?aB a part of the port, and the goods were there- 
Iore liable to seizure and condemnation, as in the 
case of the oil in The R oum anian (ub i sup.). They 
could not be removed until the duty had been 
Paid, and the voyage was incomplete. There had 

een no delivery of the goods so as to present the 
pght of the Crown to claim their condemnation 
as prize.

The P r e sid e n t .—In  thiB case there is an appli- 
^ o h  by the Crown as to two parcels of tobacco, 
ei k reSar(l  to one parcel—namely, six cases of 
'§ht bales—there is no appearance. This parcel 
as shipped from Smyrna to the order of the 
C’Ppers. The matter is now about twelve 
onths old, and I  have no doubt whatever con
n ing  i t ; the goods must be condemned, 

tw i to other part of the cargo—namely, 
jy. elv_e bales of tobacco shipped by Platon 
b„aori> of Smyrna, to his own order—a claim has 
e Pnt forward by a person who claims to be 

itled to have the goods restored to him on the 
bon'sD<̂  ^bat they were seized on land and in a 
jjj^ced warehouse, to which they had been re- 
r . Veo prior to the outbreak of war between 

sat Britain and Turkey.
Th 81 0 *b0 facts of the case there is no dispute. 
Ud° *°bacco was put on board the steamship 

-HnM, which sailed from Smyrna on the 
2 'k , “ pt. 1914, and arrived in London on the 
Way 1914. On the 28th Oct. the goods
h0ue “^charged and put into a bonded ware- 
tbatSe.In the port of London. I t  is admitted 
ap ‘be warehouse was a bonded warehouse 
auik°V.ed by and under the control of the Customs 
L0n ?rib*ss, and situated within the port of 
wa,f?ori- The goods remained in the bonded 
¿ .b o u s e  until the outbreak of war between 

^Britain and Turkey on the 5th Nov. 1914. 
a?8 later the goods were seized and were 

the . bed by the Customs authorities on behalf of 
sorn« Notification to that effect was given
tbere tlme afterwards, and on the 11th Dec. 1914 
ptjZQ Wa|  a more formal seizure of the goods as 
Pjat ‘ ~n  appearance was entered on behalf of 
UeQf. b Maori, of Athens, which was and is a 

al city ; but although Platon Maori is de

scribed as of Athens, he appears to be a Turkish 
merchant of Smyrna, and the claim now made 
on his behalf is put forward honestly as the claim 
of a person who was an enemy at the date of the 
seizure. The only question, therefore, which I  
have to decide is whether this case can be dis
tinguished in any way from that of The Roum anian  
(ub i sup.). Some of the facts are different, but 
applying the principles which have been ex
plained and declared by the Privy Council in The 
Roum anian (ub i sup.) to the present case, I  fail 
to see that there is really any distinction between 
them. Upon the broad ground that these goods 
were in port—in a warehouse belonging to the 
port—at the time of the outbreak of hostilities, 
I  think it  follows that they were goods which were 
the proper subject of maritime prize. In  fact, I  
am of opinion that the present case is entirely 
governed by the case of The Roum anian (ub i sup.).

Of course, if the tobacco had been dealt with 
in the ordinary way of commerce, by bills of 
lading assigned to some other person, or had 
been warehoused for some other person as pur
chaser, the case might have been different. 
These goods, however, were put into a warehouse 
and remained there up to the date of seizure as 
the goods of the Turkish merchant, that is, of an 
enemy subject. They must, therefore, be con
demned as prize and droits of Admiralty.

Solicitor for the Procurator-General, Treasury 
Solic ito r.

Solicitors for the claimant, W. A. C rum p  and 
Son.

Dec. 6, 1915, and M arch  22 and 23,1916.
(Before Sir S. T. E v a n s , President.)

T h e  P r i n z  A d a l b e r t .
T h e  K r o n p r in z e s s in  C e c i l i e . (a)

Prize Court— German ship— E n try  in to  B r it is h  
port p r io r  to outbreak o f hostilities— E n try  as a 
place o f refuge—N ot in  furtherance o f com
m ercia l enterprise — Detention  — Subsequent 
release— Order to leave p o rt— Outbreak o f w a r— 
Seizure —  Condemnation — Hague Convention 
1907, No. V I., arts. 1 and 2, and Preamble.

B y  the preamble o f the s ix th  Hague Convention 
1907, the contracting parties stated tha t they 
had come to certa in agreements on the ground, 
as therein stated, tha t they were “  anxious to 
ensure the security o f in te rna tiona l commerce 
against the surprise o f war, and w ishing, in  
accordance w ith  modem practice, to protect as 
f a r  as possible operations undertaken in  good 
fa ith  and in  process o f being carried  out before 
the outbreak o f hostilities,”  and accordingly 
arts. 1 and 2 o f the Convention were drawn up. 
B y the firs t o f these articles i t  is stipulated  
(inter alia) tha t an enemy merchant ship which  
is  in  a po rt o f a belligerent at the date o f the 
outbreak should be allowed a reasonable number 
o f days o f grace in  which to depart, and by the 
second i t  is  provided tha t i f  owing to c ircum 
stances beyond her control the vessel cannot 
depart w ith in  tha t period, she m ay not be con
fiscated but merely detained.

A German lin e r bound fro m  P hilade lph ia  to 
Ham burg, hearing o f the outbreak o f w ar 
between France and Germany, pu t in to  F . on the

(o) Beported by J. A. Slatbe , Esq., Barrtster-at-Law.
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3rd Aug. 1914, in  order to avoid possible capture 
by French cruisers. On the m orn ing o f the 
4th Aug. 1914 the master was to ld tha t his 
vessel would be detained, but la ter in  the day she 
was released and ordered to leave the port. She 
made no attempt to depart, and on the m orning  
o f the 5th Aug., w a r having broken out between 
Great B r ita in  and Germany in  the meantime, 
she was seized as prize.

Held, even assuming that the Hague Convention 
was bind ing upon Great B r ita in  as f a r  as 
Germany was concerned, tha t the vessel d id  not 
enter and was not in  the port o f F . in  pursuance 
o f a commercial enterprise, tha t ample oppor
tu n ity  had been given to her to depart, and tha t 
arts. 1 and 2 o f the Convention d id  not protect 
her fro m  condemnation as p rize .

I n these cases the Crown asked for the con
demnation of two German liners which were 
seized at Falmouth on the 5th Aug. 1914. The 
facts were similar in the two cases, and for the 
sake of convenience the first alone was fully gone 
into by the court.

The P rin z  Adalbert was a German screw steam
ship, belonging to the Hamburg-Amerika line, of 
3769 tons register, and prior to the outbreak of 
war between the Allies and the Powers of Central 
Europe she was on a voyage with cargo and 
passengers from Philadelphia to Hamburg. On 
the 3rd Aug. 1914 the captain of the vessel, who 
was then entering the English Channel, heard of 
the declaration of war between France and 
Germany, and instead of proceeding on his course 
he decided to put into Falmouth Harbour for 
orders. He entered the harbour shortly after 
midnight. Early on the morning of the 4th Aug. 
an officer of Customs went on board the P rin z  
Adalbert, ordered the master to dismantle his 
wireless apparatus, and informed him that if  he 
attempted to leave the harbour he would be 
stopped. Later in the day, however, acting upon 
Admiralty instructions, the master was informed 
that his vessel was unconditionally released, and 
that he was free to leave. No effort was made to 
depart, and in the early morning of the 5th Aug., 
war having been meanwhile declared between 
Great Britain and Germany, the vessel was seized 
as prize.

The case first came before the court on the 
6th Dec. 1915, when an adjournment was granted 
in order that further evidence might be obtained. 
A t the hearing in March 1916 the master was 
called as a witness, and he then stated that he 
did not enter the harbour of Falmouth for the 
purpose of refuge, but as a result of an appeal 
by a number of American and German passengers, 
who expressed a desire to be landed in England 
owing to the outbreak of war between France and 
Germany.

The question involved was whether under the 
circumstances arts. 1 and 2 of the sixth Hague 
Convention 1907 applied, which are as follows :— 

1. When a merchant ship belonging to one of the 
belligerent Powers is at the commencement of hostilities 
in an enemy port, it is desirable that it should be 
allowed to depart freely, either immediately, or after a 
reasonable number of days of grace, and to proceed, 
after being furnished with a pass, direct to its port of 
destination, or any other port indicated to it. The 
same principle applies in the case of a ship which has 
left its last port of departuro before the commencement

of the war and has entered a port belonging to the 
enemy while still ignorant that hostilities have broken 
out.

2. A merchant ship which, owing to circumstances 
beyond its control, may have been unable to leave the 
enemy port within the period contemplated in the pre
ceding article, or whioh was not allowed to leave, may 
not be confiscated. The belligerent may merely detain 
it, on condition of restoring it after the war, without 
payment of compensation, or he may requisition it on 
condition of paying compensation.

The Attorney-General (Sir F. B. Smith, K.C.), 
Pearce H igg ins, and M urp hy  for the Crown.—The 
P rin z  Adalbert was not within the protection 
contemplated by the sixth Hague Convention. 
This was not a case of ensuring the security of 
international commerce against the surprise of 
war, which was what was contemplated and was 
shown by the wording of the preamble of the 
Convention. The vessel came into Falmouth as a 
place of refuge, and, as she remained there after 
the date of the declaration of war, in Bpite of her 
having been ordered to depart, the seizure was 
quite regular. I t  was true that an cyder for 
detention was made on the morning of the 
4th A ug.; but, if there was any illegality in that, 
a remedy would have been found by way of action 
after the termination of the war.

A sp ina ll, K.C. and Dunlop  for the shipowners, 
the claimants.—The vessel was within the protec
tion of the Hague Convention and should bo 
restored to the owners. She was engaged in a 
commercial enterprise before the outbreak of war, 
and there was nothing irregular in her entering 
the harbour of Falmouth. There had been an 
irregularity in the order for detention in the fir® 
place, and that had led in part to her not depart 
ing before war broke out. I t  would be contrary to 
the principles acted upon by the Prize Court i 
advantage was taken of an irregularity. I t  could 
not be said that the vessel had ever had a real 
opportunity of departing.

The Attorney-General in reply.—I t  was con
trary to fact to assert that the P rin z  Adalbert 
had not been treated with the utmost considera
tion. The treatment afforded by this country bad 
been very much better than that afforded by 
Germans to British ships.

The P r e s id e n t .—The steamship P rinz Adalbert 
was a ship belonging to the Hamburg-Amerika 
line, and, at the end of July and in the beginning 
of Aug. 1914 was on a voyage from Philadelph' 
to Hamburg with a cargo of general goods. 8h 
was seized in Falmouth Harbour. The [clai 
made on behalf of the owners of the vea®0 
is that she should he released absolutely 
from seizure, which was made on the morning 
the 5th Aug. 1914, or, in the alternative, as 
gather from counsel for the claimants, that at any 
rate she should not be subject to confiscation, bu 
only to an order for detention during the war, ° ,  
the condition of being delivered up at the end 
the war, or that compensation should be paid 
the vessel was not delivered up. g

For the purpose of thie case, and for the purp°® 
of this case only, I  assume that the sixth Conr0 
tion of The Hague Conference of 1907 is binding 
That has been done in other cases, though tn 
has not been a final decision upon the matter 
this country as yet. The matter has been e‘a ¡ j , 
rately argued recently before the Privy CouU 1
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but no decision has been given. Assuming that 
the sixth Hague Convention is binding, the ques
tion arises, therefore, whether the vessel entered 
the port of Falmouth under the circumstances 
contemplated by the Convention, and in circum
stances the existence of which would give her the- 
Privileges of arts. 1 and 2 of the Convention.

The facts are not to any very great extent in 
dispute, and therefore the statement that I  shall 
Wake as to them need only be short. On the 
3rd Aug. 1914, the day before war was declared 
between Great Britain and Germany, the P rin z  
Adalbert was approaching the English Channel. 
As I  understand, the master, soon after the ship 
had passed the Scilly Isles, learned that a state 

war existed between France and Germany. 
Saving heard of this, the master, according to the 
affidavit which he has made and according to the 
Protest which he made on the 8th Aug., decided 
Jo proceed to a neutral port. In  the one he says 
[hat he decided to do this for orders, and 
®  the other he says that he did it  so 
that his ship might be in a port of refuge, 
t'his case came before me on the 6th Dec. 
[915, and was then part heard, being adjourned 

order that further evidence might be given 
as to what had taken place. Now, as the 
Attorney-General has pointed out, it  is the fact 
Jhat on the 6th Dec. nothing was said by or on 
behalf of any claimant, eitner verbally or 
®  Writing, that the reason— or, indeed, a 
reason—for the ship’s proceeding to Fal
mouth was a desire to comply with the 
Jbshes of the passengers.. Yesterday theeourt 
beard, for the first time, from the v iva  voce 
| Vldence given by the master, that a deputation 
I 0® _ the passengers, consisting chiefly of 
Americans and Germans, waited upon the master 
fbb requested him to take the vessel carrying them 
/? English port, so that they, Americans and, 
trabge to say, Germans too, might not proceed 

-b their voyage to Hamburg, but might return 
rom England to American soil. I  do not know 
bat took place, but the master cannot blame the 
°brt for coming to the conclusion that the 
tetement as to the deputation of passengers, and 

Particularly the statement that he only went 
to Falmouth by reason of the request of that 

i bPutation, is an afterthought. Ido  not forget that 
¿¿.the postscript to the letter to the senior naval 
to i6r a  ̂ i ’uluiouth there is reference to a desire 
he passengers and take in coal. That is 
^riectly consistent with the original story of the 
him^r, which was that he went into Falmouth 
a b?self, having decided for himself, for orders, 
hat having got there I  daresay there was 
of a re<l ue8t from the passengers, or some
to ] 0In at any rate, that they might be allowed 
jjjJbbd, and there may have been a request by the 
(j to take coal on board, because he might 
j>  lde, having received orders, to proceed t o  
tj. ®hurg, not through the English Channel in 

ordinary way, but through the Irish Channel 
round the North of Scotland.

®u ? 4th Aug. the vessel was told that she 
ag ®t not leave the port. That might be regarded 
w 8,1 embargo, and I  think that the authorities 
or 9bite within their rights, if there was a war 
xn a,Prospect of war, in telling the vessel that she 

n°* êaye. I f  nothing else had been done, 
* *  a state of war came to exist, the vessel 

*d have had to remain in the port as if she

had been under an embargo. Another circum
stance, however, intervened, which I  think makes 
that unimportant, and that is, that after the 
detention by the Customs officer, permission was 
given on the 4th Aug. by the commander-in
chief, acting upon instructions received from the 
Admiralty, for the vessel to leave. I  think that 
the steps taken by the commander-in-chief, which 
were communicated to the German Consul and 
afterwards to the vessel, were something more 
than a mere permission to depart. They were, 
in effect, an intimation that the ship had no right 
to use the port, and that there was an opportunity 
for her to go and that she must do so. In  spite, 
however, of this intimation, the ship remained 
where she was until after the outbreak of 
hostilities between Great Britain and Germany, 
at 11 p.m. on the night of the 4th Aug. 1914.

The P rin z  A dalbert was arrested on the morning 
of the 5th Aug. 1914. I f  the vessel was allowed 
to leave, or if it  was intimated to her that she 
must leave about 4 p.m. on the 4th Aug., I  do not 
think that she would have a right to rely in any 
event upon the Hague Convention. She had no 
right to call upon the authorities at Falmouth to 
allow her to remain there in order to see what 
might happen. They had a perfect right to tell 
her that she must leave the port.

Now, what was done by the master ? I  find no 
indication whatever in the evidence or in the 
affidavits that he ever intended to avail himself of 
the opportunity of leaving, or to obey the order 
to take his vessel out of the port. He says in his 
affidavit that it  would take twelve hours to raise 
steam. Perhaps that is quite true, but if  he had 
intended to go he could have raised Bteam in the 
time at his disposal. But nothing whatever was 
done on.the vessel to show that there was any 
intention of leaving the port. On the contrary, I  
am satisfied beyond all doubt in my own mind 
that the master never intended to avail himself of 
the permission. What would have been the result 
if  he had ? I  find that he went into port in order 
to avoid the risk of being captured by French 
cruisers. I f  he had left on the afternoon of the 
4th Aug., or if  he had left on the morning of the 
5th Aug., the risk would still have been staring 
him in the face. Indeed, there would have been 
a further risk after eleven o’clock on the night of 
the 4th Aug. that in proceeding from Falmouth 
to his home port he might have been captured 
also by a British cruiser.

Having intended from the first to avoid the first 
of these risks by entering Falmouth, he further 
intended to remain in this port, to avail himself of 
it  as a port of refuge, and to try to avail himself 
of the protection which he thought he would have 
under the Hague Convention. No doubt the time 
was short, as we know the facts now—from four 
o’clock until the declaration of war at eleven 
o’clock—but, as I  put it  to the master in the box, 
he did not know that war was to be declared as 
from eleven o’clock that night. Moreover, I  have 
no hesitation in saying that if the master had 
shown any signs or expressed any wish to leave 
the port after the permission had been given, and 
had so told the authorities, even at eleven o’clock 
when war was declared, saying that he had not 
had sufficient time, and would like more time, I  
have no doubt the authorities would have said 
that it was only fair that he should have had a 
reasonable time for getting his vessel ready.
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Nothing was done, for the reason that, as I  have 
stated, the master of the vessel never intended to 
leave Falmouth.

The preamble of the sixth Hague Convention 
shows clearly what its object was, and I  have 
already had occasion to make some remarks upon 
it. The words of the preamble are as follows : 
“ Anxious to ensure the security of international 
commerce against the surprise of war, and 
wishing, in accordance with modern practice, to 
protect, as far as possible, operations undertaken 
in good faith and in process of being carried out 
before the outbreak of hostilities,” the contract
ing parties “ have resolved to conclude a con
vention to this effect.” There is no doubt that 
this provision was made in the interest of com
merce. Now the P rin z  A da lbert was not in the 
port of Falmouth pursuant to any commercial 
undertaking at all. The object was not to take 
part in a commercial undertaking, but the ship 
was in port for a totally different purpose, arid 
one which was not contemplated by the signatories 
of the sixth Hague Convention. The Convention 
was never intended, in my opinion, to afford pro
tection for a vessel using a port either as a place 
of refuge from capture by a belligerent or for 
obtaining orders from any other belligerent or its 
subjects.

Under the circumstances, therefore, I  have 
come to the conclusion that I  ought to condemn 
this vessel as enemy property in favour of the 
Crown. I  understand that the vessel has already 
been requisitioned. She will be handed over to 
the Crown as prize, and there will be no necessity 
for the marshal to proceed to the sale.

I t  is apparently agreed that there is no dis
tinction between the case of the P rin z  Adalbert 
and that of the Kronprinzessin Cecilie. I  there
fore make a similar order with regard to the 
latter vessel and condemn her as enemy property.

Solicitor for the Procurator-General, Treasury 
S olic ito r.

Solicitors for the claimants, Stokes and Stokes.

F rid a y , A p r i l 14, 1916.
(Before Sir S. T . E v a n s , President.)

T h e  S t ig s t a d . (a )

Prize Court — In te rn a tion a l law  — Reprisals —  
N eutra l ship — Cargo, not contraband, w ith  
enemy destination— Ship ordered to B r it is h  p o rt 
— Unloading —  Detention — Compensation fo r  
detention— Order in  Council o f the llffc M arch  
1915— V a lid ity .

A rt. 3 o f the Order in  Council o f the 11th M arch  
1915— reprisals restric ting German commerce— 
is v a lid  by in te rna tiona l law, and the owner o f 
a neutra l ship which is detained in  a B r it is h  
or an a llied  port, having been ordered th ithe r 
fo r  the purpose o f discharging goods on board 
other than contraband which are the property  
o f the enemy or intended fo r  an enemy destina
tion, has no legal r ig h t to compensation fo r  the 
detention o f the ship through such discharge.

The Order in  Council does not impose any un
reasonable inconvenience on neutrals consider
in g  the special circumstances o f the case.

T h is  case was before the Prize Court in Aug. 1915 
with respect to the cargo, but the sole question 
which now arose was as to the validity of the 
Order in Council of the 11th March 1915, the 
shipowners having made a claim for expenses and 
for damages for the ship’s detention during the 
period that the cargo was being discharged at the 
port of Middlesbrough.

The facts are sufficiently set out in the judg
ment of the learned President.

M acK innon, K.C. and H u ll for the Procurator- 
General.

Dawson M ille r ,  K.C. and R. A. W righ t for the 
shipowners.

The P r e s i d e n t .— I n  this case a very important 
question has been raised, which affects the 
validity of the Order in Council of the 
11th March 1915, the order which has become 
commonly known as the Retaliatory Order. The 
argument upon it has not been very full, and if if 
had been more exhaustive on both sides I  think 
that it  would have been of the greatest a ss is ta nce  
to m e; hut inasmuch as a doubt has been thrown 
upon the validity of this particular Order in 
Council of the 11th March, it  seems to me to be 
only right and proper that I  should express my 
opinion upon it now, so as to put an end, once for 
all, to that doubt as far, at least, as this court is 
concerned. Should there be a desire on either 
side to appeal, I  think it would be only right for 
me to put the reasons for my decision more fully 
into writing; but having regard to the nature 
and to the importance of the point raised, I  must 
at once proceed to pronounce my opinion upon 
it. ,

The Stigstad  is a Norwegian steamship, ana 
she set sail from a Norwegian port on the 10th 
April 1915. She was bound for Rotterdam. Sh0 
had a cargo on board which consisted of metallic 
ore, and it is quite clear from what has been 
stated that even if the shipowners did not in fact 
know that the ore was destined for Germany, they 
would have been able to discover that such was 
the case if they had made any inquiries. I t  lS 
admitted that the cargo was of the description to 
which art. 3 of the Order in Council of the 
11th March 1915 applied. That article is as 
follows:

Every merohant vesBel whioh sailed from her port o 
departure after the 1st March 1915 on her way to » 
po rt other than a German port, carrying goodB w ith  »n 
enemy destination, or whioh are enemy property, V m  
be required to  discharge such goods in  a B ritish  0 
allied port. Any goods bo discharged in  a B ritish  P0* 
shall be placed in  the custody of the marshal of to® 
Prize Court, and, unless they are contraband of w»r> 
shall, i f  not requisitioned fo r the use of H is Majesty, 0 
restored by order of the court, upon such terms as t  
conrt may in  the ciroumstanoes deem to be just, to  t  
person entitled thereto.

Although no question arises in the present cas0 
under art. 5 of the order, I  should like to read ' 
here in order to point out that the latter dea 
only with claims in respect of goods which ox 
required to be discharged under the provisions 0 
tho other articles of the order in questm 
Art. 5 is as follows :

(1) Any person claiming to be interested in or 
have any claim in  respect of any goods (not h00 
contraband of war) placed in  the custody of , g 
marshal of the Prize Court under th is  order, or in(a) Reported by J. A. Sla te r , Epq., Barrister-at-L&w,
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proceeds of Buch goods, may fo rthw ith  issue a w r it  to  
the Prize Court against the proper officer of the Crown, 
and apply fo r an order th a t the goods shall be restored 
to him, or tha t the ir proceeds Should be paid to  him, or 
for such other order as the oiroumstanoes of the case 
may require. (2) The practice and procedure of the 
Prize Conrt shall, so fa r as applicable, be followed 
mutatis mutandis in  any proceedings consequential 
upon th is order.

The question which is now before me is 
whether or not, as a matter of law, the owners of 
this vessel, the Stigstad, are entitled to damages 
for detention, or to he compensated by a pay
ment in money for the detention of the vessel 
following upon the demand made upon her that 
she should enter a British port and remain there 
until her cargo was discharged. There is no need 
for me to go through the dates, because it has 
been expressly admitted by counsel on behalf of 
the shipowners that there was no further or other 
delay and no inconvenience caused to the ship
owners than was inevitable and necessary in 
carrying out in proper fashion the rights which 
are conferred by art. 3 of the Order in Council. 
According to my view of the whole matter, it  
appears to me that I  do not possess any right in 
Jaw to compensate neutrals for any loss which 
they may sustain if the provisions of the Order 
ln Council are properly carried out. I f  there 
should be any undue delay or any unnecessary 
expenses caused, I  think that the probability is 
that I  should have the right, in accordance with 
the principle applied in days past against the 
captors, to say that where there has been undue 
delay or unnecessary expense compensation should 
he awarded.

The Order in Council is issued, as is shown by 
the preamble, as a reprisal order, and, according to 
[he decision recently given by the Privy Council 
jn the case of The Zamora.(sea po s t; 114 L. T. Rep. 
m™; (1916) 2 A. C. 77), any Order in Council 
authorising reprisals will be conclusive as to the 
tacts which are recited as showing that cause for 
tcprisals exists. There is no need to read the 
Preamble. I t  is enough for me to say that the 
Preamble states that cause has arisen for reprisals, 
®ttd the facts recited therein are conclusive 
according to the decision of the Privy Council as 
showing that a cause for reprisals exists.

I t  haB been argued on behalf of the shipowners 
"at the Order in Council of the 11th March 1915 
s unlawful because it entails upon neutrals undue 
^convenience. Any interference with the trade 
* a belligerent, in so far as that trade is carried 

A  by the ships of neutrals, must necessarily cause 
^convenience. In  the case of contraband and 
Particularly in the case of a breach of blockade, 

6 inconvenience to neutrals is bound to be very 
®at. I t  has been pointed out already in public 

de l Hr<I er in Council, if  it  is a lawful order, 
i n f 8 very gently with neutrals who are engaged 
to f ra^e wbi°b this country thinks it has a right 
ca ^  *° PUI  a st°P to, because, whereas in the 
bi-Se a breach of blockade or of an attempted 
tirfaca blockade there is a complete confisca-
j r n ° t the vessel, nothing of the kind results 
Al* t h e  operation of the present Order in Council, 
be a i is. ^one is *° tak® the enemy property to 
Ord • w'tb in accordance with the terms of the 
Th ■ *n Council and the ship is at once set free.

Judgment already given in the case of The 
" lo ra (ub i sup.) is that, although the recitals

as to the case for reprisals are conclusive, the 
court is not actually bound to hold that the 
means of meeting an emergency by way of 
reprisals are the best or the only means. The 
Privy Council further declare that no party 
aggrieved is precluded from contending that these 
means are unlawful “ as entailing on neutrals 
a degree of inconvenience unreasonable con
sidering all the circumstances of the case.”' 
I f  I  have to express an opinion as to that, I  
express it without doubt, that the means adopted 
in this Order in Council do not entail upon 
neutrals a degree of inconvenience unreasonable 
considering all the circumstances of the case, and 
that therefore it  cannot ho said by reason of 
the means which have been adopted that the Order 
in Council is in itself unlawful.

In  the result I  am of opinion that the Order in 
Council is lawful and that I  must obey it. I f  the 
Order in Council is lawful, as an order permitting 
reprisals is lawful, and is lawful, therefore, in 
accordance with international law, the result of 
it, in my opinion, is further this—that whatever 
delay or inconvenience may inevitably or neces
sarily be caused, as in this case, the neutrals must 
suffer that delay and that inconvenience because 
it  is the result of the exercise of legitimate 
belligerent rights on the part of this country.

I  repeat that I  should have been glad to have 
had fuller arguments, and to have had time to put 
my reasons into better form by reference to cases 
of authority ; but, as the matter is very important, 
1 think that it is right that I  should express my 
opinion now, as I  hope that I  have done very 
clearly, that there is nothing invalid in this 
Order in Council, and that it is an order to 
which this court ought to give effect.

The claim of the shipowners will be disallowed.
Solicitor for the Procurator-General, Treasury  

S olic ito r.
Solicitor for the shipowners, Bottere ll and Roche.

A p r i l 10, 12,13, and M ay  5,1916.
(Before Sir S. T. E vans , President.)

T h e  A l w in a . (a)
P rize Court— N e u tra l ship— Contraband cargo— 

Cargo intended fo r  enemy destination— Enemy 
agent on board vessel— Question o f fa c t whether 
neutra l ship becomes enemy vessel—F ru s tra tio n  
o f adventure— Sale o f cargo to persons other.than 
enemies— Return voyage— Capture— R ight o f 
condemnation.

Whether a neutra l vessel is  or is not acting in  su»h 
a manner as to be held to be an enemy vessel *s 
a question to be decided upon the special fa c l* 
o f each case.

I f  a neutra l vessel carries contraband goods, even 
though her papers are false, and the goods are 
intended fo r  an enemy destination, and the 
o rig in a l in tention  to carry and deliver the 
contraband goods to the enemy has been 
frus tra ted  arid abandoned, and the goods them
selves have been sold and delivered to other 
buyers before the vessel has been seized, the 
vessel is freed fro m  any l ia b il ity  to condemna
tion  as prize.

(a) Reported by J. A. Sla t e s , Esq., Barrister-at-Law.
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T h is  was a case in which the Crown claimed the 
condemnation as prize of the Dutch steamship 
A lw ina , on the ground, as was alleged, that 
at the time of her seizure she was “ on her 
return passage from taking a direct part in 
hostilities and supplying, or attempting to 
supply, coals to warships or to the naval forces 
of the enemies of the Crown in violation of her 
neutrality.”

The A lw in a  was a Dutch steamship, belonging 
to the Holland Gulf Stoomvaart Maatschappij, 
of Rotterdam, and her managing owner was 
Mr. Joseph de Poorter, a Dutch subject, who 
resisted the claim put forward by the Crown. 
Mr. de Poorter was a gentleman who had very 
close connections with Germany, trading and 
otherwise, and he possessed an estate on the 
Rhine. Moreover he had at one time been the 
owner of a vepsel which had been condemned as 
prize by the Prize Court of the Falkland Isles. 
In  the middle of the month of Oct. 1914 the 
A lw ina , which had been mainly engaged in trad
ing between Holland and South Wales, left 
Rotterdam and proceeded to Newport (Mon.), 
where Bhe shipped a cargo of steam coal, pur
chased by Mr. de Poorter, and ostensibly 
consigned to Messrs. A . M. Delfino y Hermano, 
of Buenos Ayres, Argentina. The vessel pur
ported to be under charter to the firm of Buenos 
Ayres, yet there was no documentary evidence 
in existence to this effect. The A lw in a  cleared 
from Newport on the 27th Oct. 1914, having 
on board a person named Yan Dongan, who was 
at first described as a “ steward,” and subse
quently as a “ passenger,” but who was in fact a 
supercargo of either German or Dutch nationality. 
The vessel arrived at TenerifEe, on her alleged 
voyage to Buenos Ayres, on the 6th Nov. 1914, 
and there the supercargo left her. Owing to the 
inability of the master of the vessel to obtain 
bunker coal, and also owing to the fact of there 
being an unwillingness for some reason or other 
to use any of the coal which formed a part of the 
cargo for the navigation of the vessel, she 
remained at TenerifEe until the end of Dec. 1914 
During this period the battle of the Falkland 
Islands, which resulted in the destruction of the 
German cruisers, had been fought. Whilst the 
A lw in a  was at TenerifEe, suspicions were aroused 
that the cargo of coal was really intended for 
the German cruisers which were then at large in 
the Atlantic Ocean, and under the circumstances, 
which are fully detailed in the judgment of the 
learned President, the major portion of the cargo 
of coal was eventually sold to a firm of British 
merchants. Later on, acting under naval orders, 
the A lw in a  put into Gibraltar on her return 
journey, then called at Huelva to take in a cargo 
of sulphur ore, and finally arrived at Falmouth, 
where she was seized.

Art. 46 of the Declaration of London, as 
adopted by the British Orders in Council, is as 
follows :—

A  neutral vessel w ill be condemned and, in a general 
way, reoeive the same treatment as would be applioablo 
to her i f  she were an enemy merobant vessel :

1. I f  she takes a direct part in  the hostilities.
2. I f  she is under the orders or control of an agent 

placed on board by the enemy Government.
3. I f  she is in  the exclusive employment of the enemy 

Government.

4. I f  she is exclusively engaged a t the time either in  
the transport of enemy troops or in  the transmission of 
intelligence in  the interests of the enemy.

In  the cases covered by the present article, goods 
belonging to the owner of the vessel are likewise liable 
to  condemnation.

Bateson, K.C. and H . L . M u rp hy  for the Pro
curator-General.—Upon the facts of the case it 
was clear that the A lw in a  was an enemy ship 
with an enemy cargo. I t  was not the case of a 
neutral ship carrying contraband. The vessel was 
simply wearing the mask of neutrality, and was to 
all intents and purposes a German ship. A  ship 
which lent itself to a belligerent lost its neutral 
character. That principle was laid down by Lord 
Stowell in the case of The Caroline (Roscoe’s 
English Prize CaEes, vol. 1, 385 ; 4 Ch. Rob. 256). 
In  addition the shipowner under the circum
stances was acting as an enemy. I t  was true that 
the intention of the, shipowner bad been frus
trated by the vigilance of the British fleet, but 
that fact did not relieve Mr. de Poorter from the 
consequences of his act. I f  a neutral allowed his 
ship to be used for the purpose of assisting 
the enemy, he was to be considered as an 
enemy. In  the present case there were the 
suspicious circumstances connected with the 
presence of Van Dongan on board. There 
was no doubt that he was a German agent. 
Everything connected with him pointed to it—bis 
appearance, his description, and his action after 
arriving at TenerifEe. The A lw ina , therefore, fell 
within the first two sub-sections of art. 46 of the 
Declaration of London, if  not within the third. 
There were grave doubts as to the firm of Buenos 
Ayres. The very papers of the vessel were false. 
Everything pointed to the coal being intended for 
the use of the German cruisers, and if that was so, 
some contract must have been entered into fo r  
the supply. There was nothing in existence. 
The A lw in a  could not, therefore, be treated 
as a neutral carrying contraband with the 
risk of capture attached. She was a vessel actively 
associated with the enemy. She ought to be 
treated, therefore, as an enemy ship; and she 
was liable to seizure on her return and to con
demnation as prize, in spite of the fact that 
the original intention of the shipowner had been 
frustrated.

M aurice H il l ,  K.C. and Bisschop for the ship- 
owner.—A t the time of the seizure of the A lw ina  
she was not liable to condemnation. Whatever 
suspicious circumstances were connected with the 
ship on her outward voyage, even though she had 
carried false papers, and whatever her liability to 
capture on the ground that she carried contraband 
whilst proceeding to TenerifEe, the offence wa* 
over when she started on her homeward journey- 
There was no doctrine of international law whieft 
made a neutral ship the subject of capture as 
prize when there was no offence being committed- 
The facta did not in any way show that she wa8_a& 
enemy ship as contended for by the Crown. Th® 
true principle was that a neutral ship could not be 
condemned unless taken in  delicto. As the A lu»n<* 
had disposed of practioally the whole of her carg® 
—it was not material in any case how she ha 
disposed of it—she was perfectly free on he 
return journey.

Bateson, K.C. in reply.
Cur. adv. rule.
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M ay  5.—The P r e s i d e n t .—The steamship 
■Alwina is a neutral vessel of Rotterdam, and the 
property of a Dutch company. She was seized at 
Falmouth. The claim of the Crown, as it  appears 
by the writ, is that the ship should be condemned 
8,8 prize on the ground or grounds that at the 
time of seizure she was on her return passage 
from taking a direct part in hostilities and sup
plying or attempting to supply coals to warships, 
nr to the naval forces of the enemies of the 
Grown, or otherwise being in the employment of 
‘he enemies of the Crown in violation of the 
neutrality of the ship. Before considering and 
applying the law by which the case must be 
governed, it  is essential to find what are the 
facts and to determine the nature of the conduct 
of the vessel and her owner and master in relation 
to the voyage which it is alleged rendered her 
Subject to seizure and confiscation on her “ return
PcLRRa no

The A lw in a  belonged to the Holland Gulf Stoom- 
'raart Maatschappij, of Rotterdam. The managing 
directors were the firm of Jos. de Poorter, of 
Rotterdam, of which Mr. Joseph de Poorter, 
p Dutch subject, was the sole partner. Mr. de 
poorter acted throughout as her owner, and he 

hereinafter be so described and treated. The 
essel was a Bteamship of a tonnage of 1115 tons 

8^088 and 660 tons net. Her speed was 8-9 knots, 
fth a consumption of fuel of about 9 tons 

, day. She carried a crew of about seventeen 
ands. She was a cargo vessel and had no 
ccommodation for paBsengerB. U ntil the out- 
ard voyage to be referred to she had been 

, ®ployed in a Western European trade, chiefly 
8t"een Holland, England, and France. But 

of denly, and without any previous negotiations 
'which the court has been given any informa- 

j °n> on the 16th Oct. 1911 her owner entered 
Wtu’ 0r PurPor!ed to enter into, a time charter 

>th a firm described as Messrs. A. M. Delfino y 
J a n o ,  of Buenos Ayres, at 700Z. per month, 
B der which the vessel was “ to be employed in 
j.L°h lawful trades between any port or ports in 
En Kingdom and (or) the continent of
to r° f e an<f  America (not West) and back finally 
or \ i neufraf  and safe port of America (not West)
direct.'

Europe as charterers or their agents shall

.Apparently the charter-party was signed at 
it ^terdam. I t  was signed by[Mr. de Poorter, and 
of at8 a 8̂°  subscribed with the name of the firm 
tere eSSr8‘ delfino y Hermano, the char-
s;„ rB- . By whom the name of the latter was 

j?d is not known. There appears to be a firm 
•ban 9 name ° f  Messrs. A. M. Delfino y Her- 
8hiD°-wh° carry on business at Buenos Ayres as 
°the ln8.a8euts, and they have acted for (among 
and ’[shipowners) the Hamburg-South America 
be Norddeutscher Lloyd Lines. But it may 
to (.1. ®d at once that in the transactions relating 
i8 n 18 vessel and her charter and voyages there 
of an trace in the evidence, except in name only, 
anv I  su°k firm, or of anything done by it, or of 

Th 1 u°n rePr0senting it from first to last. 
ï0ferr j “arter'Party was in evidence, and can be 
to nr -jj0' Dnder clause 3 the charterers were 
)>ilota°Vl<*6 an<̂  PaT ôr ooaiB> Port charges, 
^Udo808’ an<* Pouding and unloading expenses. 
Were r other clauses of the charter-party they 
tUouth • Pay I° r  the hire in cash every two 

8 in advance, to furnish the master with 
vol. X I I I . ,  N . S.

all requisite instructions and sailing directions 
from time to time, and they agreed to insure the 
steamer against all war risks for 17,0001. The 
steamer left Rotterdam on the 19th Oat. 1914, 
bound for Newport (Mon.). On the same day 
Mr. de Poorter was apparently in this country. 
He bought a cargo of Welsh steam coal (about 
1500 tons) on that date from Messrs. E. T. Agius 
and Co., coal merchants, at Newport, to be 
shipped on the vessel f.o.b.

In  hiB answer to interrogatories, Mr. de Poorter 
deposed that payment for the coal was received 
from Messrs. A. M. Delfino y Hermano on or 
about the same day. This was a bare statement 
without any particulars. There was no evidence 
or trace of any such payment. On the 21st Oct. 
Mr. de Poorter made a declaration before a com
missioner in London that he had made all neces
sary inquiries as to the ultimate destination of 
the coal shipped by him on the vessel, and that 
it  was not intended for consumption “ in any State 
at present at war with His Majesty.” On the 
next day, the 22nd Oct., the vessel arrived at 
Newport.

In  due course she loaded 1606 tons of steam 
coal. She also took on board 43 tons of bunker 
coal to add to the 100 tons already in her bunkers. 
This was only a comparatively small portion of 
the fuel required for a voyage to Buenos Ayres. 
The bill of lading was given on the 26th Oct. The 
port of delivery was Buenos Ayres, and the con
signees were Messrs. A. M. Delfino y Hermano 
or their assigns, who were to pay freight “ as per 
arrangement.” There were three bills of lading 
in the S 9 t. None was produced except the captain’s 
copy. The vessel was cleared from Newport as for 
Buenos Ayres, and sailed on the 27th Oct. In  
the crew list from Newport a person named 
L. A. van Dongan appeared as “ steward.” In  the 
crew list from Rotterdam this man’s name does 
not appear at all, although he shipped there. In  
the wage and provision list later he is entered 
as a “ passenger.” This man, it was suggested, 
was on board as supercargo, and there was 
evidence of this which was not contradicted.

On the 6th Nov. the vessel arrived at.Teneriffe 
on the alleged voyage towards Buenos Ayres. 
She could not get to her alleged destination, of 
course, without replenishing her bunkers. The 
master found it impossible to get coal for that 
purpose. He tried through Mr. de Poorter. The 
charterers, whose duty it  was to supply the coal, 
do not appear to have been disturbed by any 
appeals to provide it. For some reason (unex
plained because no evidence was forthcoming for 
the owner, charterers or master) the master did 
not venture to deplete his cargo even to the extent 
of giving his steamer the necessary fuel for the 
rest of her voyage, although the cargo coal was 
supposed then to have been the property of the 
steamer’s charterers.

The vessel remained at TenerifEe (Santa Cruz) 
until the end of December 1914. Almost imme
diately after her arrival there the master dis
covered that he was suspected of having on board 
coal for German cruisers. According to a state
ment he made to Admiral de Robeck, he and the 
crew also after they reached TeDeriffe had come 
to the conclusion that the probable object of the 
voyage was to coal a German warship or German 
warships. Mr. de Poorter wrote to the British 
Consul-General at Rotterdam later that the con-

2 S
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signees (Messrs. A. M. Delfino y Hermano) gave 
instructions direct to the master. No evidence of 
any such instructions was given to the court. 
Probably by reason of the failure to obtain bunker 
coal, Mr. de Poorter instructed the master by 
cable about the 25th Nov. that the hire had not 
been paid, that the charter had therefore been 
cancelled, and that he should sell the coal. 
Various attempts were made to sell it. A con
tract seems to have been made through Van  
Dongan to sell to a Spaniard.

The log of the vessel has two pages, namely, 
55 and 56, missing, which would have contained 
entries from the 23rd Nov. to the 11th Dec. 
Ultimately the coal was sold on the 19th Dec. to 
British merchants, Messrs. Hamilton and Co. 
Terms were made that a certain quantity 
should be left for bunkering purposes. I t  is 
unnecessary to point out in detail the inconsistent 
and uncorroborated accounts given in the corre
spondence and the answers to interrogatories 
of alleged arrangements made between Mr. de 
Poorter and Messrs. A. M. Delfino y Hermano 
about the voyage, the payment of the hire, the 
cancellation of the charter-party, the sale of the 
coal, and so forth. They are worthless and 
wholly unreliable. Van Dongan left the vessel at 
Teneriffe. The court has not been informed 
what became of him. While still on the ship he 
appears to have advanced the master some money 
for expenses. The latter described him in a letter 
written in Dutch as ‘‘ old charterer’s agent” (in 
English and in inverted commas), and in others 
as the “ passenger we have on board” and “ our 
time charterer.” Whether he was a Dutchman 
or a German has been left in doubt. Whether he 
was acting for Mr. de Poorter or Messrs. A. M. 
Delfino y Hermano, or both, can only be a matter 
of conjecture ; but that his part in the transaction 
was not an honest commercial one is obvious.

The cargo was delivered in due course by the 
master to Messrs. Hamilton and Go., and was 
paid for by them. I t  was declared by the master 
at the time of the sale to have been the property 
of Mr. de Poorter.

The vessel left TenerifEe on the 30th Deo. for 
Madeira for orders. She was boarded by British 
naval officers off Funchal on the 2nd Jan. 1915, 
and her papers were examined. The admiral 
ordered her to go to Gibraltar for further 
examination, accepting the undertaking of the 
master to take her there, as there was no accom
modation for a prize crew. She arrived at 
Gibraltar on the 6th Jan. 1915, and was again 
boarded by British naval officers. Her master 
and the papers were further examined. The 
boarding officer signed a certificate as follows on 
the 7th Jan.:

I  hereby certify that I  have examined the papers and 
questioned the master of the ship about his cargo, he 
having been sent into this port by H.M.S. Argonaut for 
further examination. I  have reported to the senior 
naval officer all details, and I  have given the said master 
permission to prooeed to Eea.

The ship accordingly proceeded to sea on a 
voyage to Huelva, pursuant to orders from her 
owner to load a cargo of sulphur ore, shipped by 
the Rio Tinto Company Limited, and consigned 
to the Netherlands Government on behalf of the 
purchasers, the Centrale Guano Fabrieken, at 
Rotterdam. The charter-party had been arranged 
by Mr. de Poorter at Rotterdam. I t  was dated

the 31st Dec. 1914, and it was made between his 
company and the Centrale Guano Fabrieken. 
The bill of lading was dated the 10th Jan. 1915. 
The ship called at Falmouth, arriving on the 
20th Jan. The authorities at the port seem at 
first to have suspected the cargo of sulphur, 
but on the 23rd Jan. the seizure was made on 
the grounds already referred to and set out 
in the writ. I  may briefly state that another 
ship of the same type belonging to the same 
owner, the Josephina, carrying coal from Cardin 
to Buenos Ayres under a similar charter- 
party between Mr. de Poorter and Messrs. A. M. 
Delfino y Hermano, started a few days before the 
A lw ina , and got to various places on the South 
American coast, and was finally eaptui’ad and 
condemned by the Prize Court of the Falkland 
Islands for carrying contraband, namely, coal, 
with the object of coaling German war vessels. 
Neither Mr. de Poorter nor Messrs. A. M. Delfino 
y Hermano, nor the ship’s master, appeared in 
those proceedings.

The material question of fact which I  have to 
decide is what was the character of the outward 
voyage on which the A lw ina  was engaged up to 
the time when she discharged the coal at Teneriffe- 
On behalf of the Crown it is claimed that the 
evidence established that the vessel was taking 
a direct part in the hostilities, or that she was 
under the orders or control of an agent placed 
on board by the enemy Government, or was m 
the exclusive employment of the enemy Govern
ment, and that she should be regarded and treat®“ 
on these grounds as an enemy vessel under art. 4® 
of the Declaration of London as adopted by the 
British Orders in Council. In  any event, it 
claimed that if she was to be regarded as a vessel 
engaged in carrying contraband to the enemy she 
could be captured on her return voyage and sub
jected to condemnation for her offence on tb? 
outward voyage. In  my view, there is no evi
dence which would warrant the court in finding 
that she came within either of the categorie 
specified in art. 46. I t  may be noted that t 
words “ in the exclusive employment of the enemy 
Government ” in head 3 are in the official Frenc f 
“ affrété en totalité par le Gouvernement ennemi. 
The correct finding, in my view, is that the vesse • 
being a neutral vessel, was carrying contraban 
—namely, coal—intended to be delivered  ̂
enemy agents, or enemy vessels of 
encountered on the voyage, and that she was _ 
carrying the contraband with false papers, i f 11 
a suspicious super-cargo, with a false destin 
tion, and in circumstances amounting to fra g 
in regard to belligerents. I t  matters not for 
purpose of this decision who acted for Mess ■
A. M. Delfino y Hermano, the alleged charter® 
and consignees and purchasers, if any one ' 
Their name may have been used with their oo 
sent by Mr. de Poorter for his own purposes a 
for his sole profit, or for the joint profit of bot • 
What is clear is that Mr. de Poorter, the sb K 
owner himself, was an active party in the atteI?^e 
to convey the contraband to the enemy by .  ̂
false and fraudulent tricks and devices wb 
were adopted. ;aion

Upon this finding the matter of law for dec,f:c>o 
is whether the A lw ina  was subject to confisca » 
at the time of her seizure at Falmouth °n, e0 
23rd Jan. 1915. The general rule which has 
acted upon is that when a neutral vessel car
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wntraband goods they are confiscable if  captured 
in  de lic to ; and that the vessel also, if  it  belongs 
to the same owner, or if  the owner has been 
implicated in a transaction veiled over with false 
papers or other deceitful devices, is subject to the 
same penalty. But when the goods have been 
deposited at the port or place of destination, the 
®hip and cargo upon the return voyage are exempt 
irons the penalty : (The Im in a , Roscoe’s English 
Prize Cases, vol. 1, 289 ; 3 Ch. Rob. 167). But 
®xceptions were made at the beginning of the last 
century where the outward voyage was made 
nnder false papers or with a false destination, or 
in circumstances where the voyage has been con
ceived and contrived so as to deceive and to 
practise a fraud upon a belligerent. In  these 
fatter cases the vessel and cargo have been held 

be affected upon the return voyage also.
I t  was, however, strenuously argued before me 

that, according to the Law of Nations as now 
understood, the vessel and her cargo upon the 
return voyage are free from the risk of capture in 
respect of the carriage of contraband goods on 
the outward voyage, however that voyage was 
conceived or carried out. In  one aspect of the 
Present case, no question relating to the law 
applicable to the return voyage would arise. In  
he other it  would ; and I  will therefore consider 
h® question later.

The aspect first referred to is th is : The 
°riginal intention of the owner was to carry 
contraband goods to and to deliver them to the 
enemy. That intention continued until the vessel 
ailed to obtain bunker coal at Teneriffe, and 

Possibly until the sale to Messrs. Hamilton and 
i But, in fact, the goods were never carried or 
t,b Vered to the enemy at a l l; on the contrary, 

®y were sold and delivered to a British firm, 
j j  s course was no doubt forced upon the vendor, 
afi *n these circumstances could any penalty 
0r:®rwards attach to the ship, arising out of the 

‘«(awl intention and its attempted performance ? 
 ̂ t  he terms “ offence ” and “ penalty ” have often 

ba^i Use<t iu reference to the carriage of contra- 
a goods, and their use does no harm as long 

lt  does not produce confusion of thought. But 
dust be borne in mind that neutral merchants

So a *ke right to supply the enemy with such 
®ds, subject only to the risk of losing their 
operty. Using the word “ offence ” in this 

°f tv, ** 18 olearly committed from the beginning 
pt  he voyage, and continues as long as it is in 
the0688 being carried out. But, according to 
v0 Principles of prize law, if the intention and 
seĵ a8® have been clearly abandoned before 
pu Ur® or capture, the offence is dissipated and 
U J M .  and neither the goods nor the carrying 
t ^ e n t  are subject to the penalty of confisea- 
I  t v  ,6 delictum  being over. This is the reason, 
C o 'nk. why no authority can be produced to the 
v®ss ,riai7- A  similar principle applies where 

rr,6® have intended to run a blockade, 
the W° ca®6s may be referred to in illustration of 

of the doctrine in reference to 
the v 6 an<̂  contraband respectively, even where 
cbaJ°^a8® had been abandoned, or its character 
volJ 0d by force of circumstances outside the 
ve ®| ary intention of those responsible for the 
'Vtaiij a°d  goods. Both were decided by Sir 
(itr>aam ®°°tt in 1807. They are The Lisette 
C ' 00. vol. 1, 587 ; 6 Ch. Rob. 387) and The 

e Sostre (ib id., in a note at p. 390).

In  the latter case the vessel was carrying con
traband goods to the Cape of Good Hope while 
it  was Hutch, but was not captured as prize until 
after it  had been surrendered and became a 
British possession. Sir William Scott in his 
judgment said: “ I f  the port had continued 
Dutch, a person could not, I  think, have been at 
liberty to carry thither articles of a contraband 
nature under an intention of selling other 
innocent commodities only, and of proceeding 
with the contraband articles to a port of ulterior 
destination; but before the ship arrives a circum
stance takes place which completely discharges 
the whole guilt, because, from the moment when 
the Cape became a British possession the goods 
lost their nature of contraband. They were going 
into the possession of a British settlement, and 
the consequence of any pre-emption that could be 
put upon them would be British pre-emption. 
I t  has been said that this is a principle which the 
court has not applied to cases of contraband, and 
that the court, in applying it to cases of blockade, 
did it only in consideration of the particular 
hardships consequent on that class of cases. But I  
am not aware of any material distinction, because 
the principle on which the court proceeded was 
that there must be a delictum  existing at the 
moment of seizure to sustain the penalty. I t  is 
said that the offence was consummated by the 
act of sailing, and so it  might be with respect to 
the design of the party, and if the seizure had 
been made while the offence continued, the 
property would have been subject to condemna
tion. But when the character of the goods is 
altered, and they are no longer to be considered as 
contraband, going to the port of an enemy, it  is not 
enough to say that they were going under an 
illegal intention. There may be the mens res, not 
accompanied by the act of going to an enemy’s 
port. I  am of opinion, therefore, that the same 
rule does apply to cases of contraband, and upon 
the same principle on which it has been applied 
in those of blockade. I  am not aware of any 
cases in which the penalty of contraband has 
been inflicted on goods not in. delicto, except in 
the recent class of cases respecting the proceeds 
of contraband carried outward with false papers. 
But on what principle have those decisions been 
founded ? On this, that the right of capture 
having been defrauded in the original voyage, the 
opportunity should be extended to the return 
voyage. Here the opportunity has been afforded 
till the character of the port of destination 
became British. T ill that time the liability 
attached; after that, though the intention is 
consummated, there is a material defect in the 
body and substance of the offence, in the fact 
though not in the intent. I  am of opinion that 
it  is a discharge, and a complete acquittal, that 
long before the time of seizure these goods had 
lost their noxious character of going as contra
band to an enemy ’s port.”

The same principle has been adopted and acted 
upon in the most recent wars by the Prize Courts 
of other countries. In  the case of the L yd ia , tried 
in 1906 in the course of the Russo-Japanese War, 
the decision of the Prize Court of Sasebo, and of 
the Higher Prize Court of Japan on Appeal, pro
ceeded upon the ground that a ship transporting 
contraband of war to an enemy port was liable to 
confiscation so long only as her intention to pro
ceed to such a port had not been abandoned at
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the time of the capture: (TakahaBhi’s Inter
national Law, 674-683). In  the case of The L in -  
cluden or Rincluden  (1905) the Prize Court at 
Sasebo found that the ship had intended to take 
contraband goods to Vladivostock — an enemy 
naval base—and also that her papers were false. 
Nevertheless, as the result of the court’s investiga
tion was that the ship had actually abandoned 
her first object of going to Vladivostock at the 
time of capture, and was steaming for a Japanese 
port to deliver the goods there, the court released 
the ship and cargo: (Takahashi, 741). The Siehan 
is also an instance where a similar principle was 
applied in the case of an original intention 
which was abandoned before capture—of running 
a blockade and delivering contraband goods at a 
blockaded port: (Takahashi, 742).

I t  will be observed also from the authorities 
and from the provisions of the Declaration of 
London as modified and adopted, which will be 
cited and considered hereafter in reference to the 
outward voyage of contraband cargo, and the 
effect upon the ship’s homeward voyage if false 
papers were carried on the outward voyage, that 
the assumption has always been that the con
traband goods have been captured in  delicto 
while upon the intended voyage to the enemy 
destination, or, in case of a capture of a vessel on 
her return or homeward voyage, that the con
traband goods had actually been delivered to the 
enemy, or carried to the enemy destination.

Upon this aspect of the present case, I  am of 
opinion that the result, according to the principles 
and rules of international law, is that inasmuch 
as the original intention to carry and deliver the 
contraband goodsto theenemy had been frustrated 
and abandoned, and the goods themselves had 
been sold and delivered to other buyers when the 
vessel was seized, she had become freed from any 
liability to confiscation.

I f  this conclusion should be brought to the 
examination of the Tribunal of Appeal, and 
should ro t meet with approval, it  may be neces
sary to consider the case in its other aspect. The 
question argued is of substantial practical im
portance. Lt is whether, according to inter
national law as now understood, and as it should 
be administered in this court, a vessel which may 
have been subject to capture and confiscation for 
carrying contraband goods on an outward voyage 
remains subject to capture and confiscation upon 
the return voyage, if on the outward voyage 
the Bhip carried false papers or had a false 
destination, or was otherwise engaged in a 
deceptive and fraudulent transaction for the 
purpose of defeating legitimate belligerent 
rights. ,

I t  will be remembered that in his judgment in 
The Tvtnde Sostre {ubi sup,) Sir William Scott 
referred to “ the recent class of cases repecting 
the proceeds of contraband carried outward with 
false papers.” The reported cases of that class 
commence about 1800 with The Nancy (3 Oh. Rob. 
122). A couple of years later (1802) the Lords 
Commissioners of Appeal in Prize Cases lent 
their high authority to the legal proposition that 
the carriage of contraband outward with false 
papers would affect the ship as well as the return 
cargo with condemnation: (see the Rosalia  and 
Elizabeth  mentioned in a note to the Table of 
Cases in front of vol. 4 of Ch. Rob.). On 
reference to the record it will be seen that the

Rosalia  had sailed outward from Hamburg in 
June 1798 with contraband under a fraudulent 
destination to Tranqnebar, but being actually 
destined to the Isle of France, where she delivered 
it. The vessel was captured on the 25th May 
1799 on a return voyage from the Rle of France 
to Hamburg. Both the vessel and the cargo 
(said to have been the proceeds of the outward 
voyage) were condemned.

As to The Elizabeth (ub i sup.), the record shows 
similarly that she sailed outward from Hamburg 
in May 1798, and carried contraband cargo to the 
Isle of France, where it was delivered, whereas 
her papers falsely showed a destination to 
Tranquebar. She was captured on the 30th March 
1799 on the return voyage from the M e  ot 
France to Hamburg. In  this case also both the 
vessel and the cargo were condemned. .Soose- 
quently the Lords of Appeal in The B a ltic  in 1“0 
(1 Acton, 25) and in The M argare t in 1814 (1 
Acton, 333) regarded the matter as settled, even 
if the return cargo did not represent the pro
ceeds of the outward contraband. Sir William  
Grant, who presided and delivered the judgment 
in the M argaret, said: “ The principle upon which 
this and other Prize Courts have generally pro
ceeded to adjudication in cases of this natur 
(that is where there were false papers) appears 
simply to be this : that if a vessel carried contra
band on the outward voyage she is liable to  con
dem nation  on the homeward voyage. I t  is by no 
means necessary that the cargo should have been 
purchased by the proceeds of this contraband 
Hence we must pronounce against this appeal; 
sentence of the court below (which was one oi 
condemnation of both ship and cargo) being per
fectly valid, and consistent with the acknowledge“ 
principles of general law.” ,

I t  is worth noting that in that case the outwa 
voyage had taken place over three years befor 
the capture, the vessel being engaged in variou 
parts from 1804 to 1807. , n

The doctrine of these decisions has oee 
criticised by jurists. The criticism began early 
by Wheaton in 1815. He called it an innovation 
not founded upon principle, and argued t “8,1, he 
subject the property to confiscation while 
offence no longer continued would be to exta „j 
it  indefinitely, not only on the return voyage ° 
to all future voyages of the same vessel, wm 
could never be purified from the contagion com 
municated by the contraband articles : 1 .
Wheaton’s Maritime Captures, 183). This or 
cism has been repeated literally by many sin 
but it  does not appear to be sound, nor does 
conclusion drawn seem to be warranted. i

Quite the opposite view was taken and exl?re® wJj 
by the Supreme Court of Mr. Wheaton. s o ^  
country many years later, when Marshall, • 
and Story, J . were members of the court. 8 
Supreme Court passed under review the ca 
already referred to (with others) in 1834 in g 
ring ton  v. Merchants’ . Insurance Company 
Peters, 518). Of them Story, J., in delivering fc 
judgment of the court, said: “ We canno ^  
consider these decisions as very high evidenc ; 
the law of nations, as actually administered, 
in their actual application to the circumstax, 
of the present case they are not, in our judg -  
controlled by any opposing authority. u ^d- 
principle, too, we trust that there is great s .0„ 
ness in the doctrine as a reasonable interpret
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of the law of nations. The belligerent has a 
right to require a frank and bond fide  conduct on 
the part of neutrals in the course of their com
merce in times of war, and if the latter will make 
use of fraud and false papers to elude the just 
rights of the belligerents and to cloak their own 
illegal purposes, there is no injustice in applying 
to them the penalty of confiscation. The taint 
of the fraud travels with the party and his 
offending instrument during the whole course of 
the voyage, and until the enterprise has, in the 
understanding of the party himself, completely 
terminated.”

This country in practice has certainly never 
given up in such cases the right of capture on the 
return voyage. In  Wildman’s International Law 
(1854) and in his Plain Directions to Naval 
Officers as to the Law of Search, Capture, and 
Prize (1854) after the outbreak of the Crimean 
War, the doctrine is maintained.

In  G-odfrey Lushington’s Manual of Naval 
Prize Law, published with the authority of the 
British Admiralty in 1866, the paragraph relating 
to the matter is as follows: “ A  vessel which 
oarried contraband goods becomes liable to 
detention from the moment of quitting port with 
the goods on board and continues to be so liable 
Until she has deposited them. After depositing 
them, the vessel, in ordinary cases, ceases to be 
hable; and therefore, as a general rule, a com
mander should not detain a vessel for carrying 
uontraband goods unless he finds them actually 
°u board. But simulated papers are an aggra- 
vation of the offence. If , therefore, a commander 
*ueets with a vessel on her return voyage, and 
useertains that on her outward voyage she carried 
contraband goods with simulated papers, he should 
detain her; and the fact that the return cargo 
has not been purchased by tho proceeds of the 
outward contraband cargo makes no difference.” 
¿he paragraph in the manual edited by Mr. 
Holland in 1888 (par. 80) is in identical terms. I t  

right in passing to mention the cases of 
¿ue A llan ton  (Russian Gases in Russo-Japanese 
PUL 1) and The E astry  (Takahashi, 739). These 
ueciaions, however, proceeded in accordance 
5 ‘th the written code of prize regulations of 
Russia and Japan respectively, made for that

In  1808 the memorandum issued by the British 
foreign Office by way of instructions to the 
Rmtish delegates to the London International 

aval Conference of that year deals with the 
Matter as follows:

(®) A  ship ca rry ing  contraband ae defined in  sect. 1 
ay be seized a t any moment th roughou t the  whole 
urse o f her voyage, so long  as she is  on the  h igh  seas 

be lligeren t waters. The lia b il i ty  to  seizure is no t 
®°ted by  the  fa c t th a t the  vessel is  in te nd ing  to  touch 

i ®®nie n e u tra l p o in t o f ca ll before reaching the  hostile  
, ^ t in a t io n . W hen the  contraband goods have been

«charged the l ia b il i ty  to  seizure is  a t an end. In  
* 0«p ti°na l cases i t  has been held th a t a ship w hich has 

^¿¿ ‘ed contraband to  the enemy on her ou tw ard  voyage 
Pa 6l* <!' rcu in !jtances aggravated by fra ud  and sim ulated 

Pers is  s t i l l  liab le  to  capture and condemnation on her 
tu rn  voyage.

I  may finally mention that, according to the 
tr German code, if the vessel carried con- 

*  and to the enemy contrary to the indications 
con;» ship's papers, she is liable to capture and 

“damnation until the end of the war.

In  these circumstances, whatever may have 
been written by jurists, I  am not prepared to 
pronounce that the rule of international iaw upon 
the subject, which has been declared and acted 
upon in this country by the highest Prize Courts, 
as also in those of America, has ceased to be in 
force. The ease with which in the circumstances 
of modern maritime trade papers and destination 
can be falsified and frauds can be carried out, 
in no way minimises the obligations of neutrals 
engaged in such trade in time of war to act 
with frankness, straightforwardness, and good 
faith.

I  accordingly should hold that a vessel which 
had been used by its owner by means of false 
papers, with false destination, and any deceitful 
practices intended to elude the right of capture 
by belligerents, to carry contraband goods to the 
enemy, and which had delivered such goods on an 
outward voyage, remains confiscable upon the 
return voyage also. \Yhat would constitute the 
return voyage would depend upon all the circum
stances of the particular case.

I  have stated my view of the law at this stage 
before considering the effect of the Orders in 
Council in reference to the provisions of the 
Declaration of London, by reason of the doctrines 
as to the force of the Orders in Council which 
were declared by the Privy Council in the recent 
case of The Zamora (see post; 114 L. T. Rep. 626; 
(1916) 2 A. C. 77).

I  will deal shortly with these Orders in Council. 
That of the 28th Aug. 1914 affected the voyage 
of the A lw in a  when it began. That of the 29th 
Oct. came into force while the voyage was still in 
progress, and the offence in the sense mentioned 
was continuing.

Art. 38 of the Declaration said :
A  vessel is  lia b le  to  oapture fo r ca rry ing  contraband, 

b u t no t fo r having done so.
That provision was not ratified. I t  was modified 

by the Order in Council of the 30th Aug. by the 
following:

A  n e u tra l vessel w hich succeeded in  ca rry ing  con tra 
band to  the  enemy w ith  false papers m ay bo detained 
fo r  having carried such contraband, i f  she is  encountered 
before she baB completed he r re tu rn  voyage.

Por this the Order in Council of the 29th Oct. 
substituted the following provision:

A  ne u tra l vessel, w ith  papers in d ica tin g  a neu tra l 
destination, w h ich  no tw iths tand ing  the destination 
shown on the papers, proceeds to  an enemy po rt, she 
is  liab le  to  capture and condemnation i f  she is  encoun
tered before the  end of her next voyage.

I f  the law was as I  have stated, these provisions 
do not operate in extension of it, but, if anything, 
as a mitigation of the captors’ rights. Therefore, 
according to The Zamora (ubi sup.), they are not 
invalid. I t  is not necessary in the present case 
to decide which is applicable. I t  is only if the 
vessel succeeded in carrying contraband to the 
enemy in the one case, or if she proceeded to an 
enemy port in the other, that the penalty on the 
return, or next voyage, would attach.

Por the reasons given, in any view of the 
present case, as the goods were never delivered 
to the enemy, the vessel was immune when she 
was captured, and an order must be made that 
the owner was entitled to her restitution. By 
reason of his conduct, however, I  order that he do 
bear and pay the costs and expenses of and
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incident to the capture and detention, and also of 
and incident to these prize proceedings.

As it appears that the vessel was delivered up 
on bail, the form of the judgment will be a 
declaration of the right to restitution on pay
ment of such costs and expenses, and an order 
that the bail be released upon such costs and 
expenses being paid into court.

Solicitor for the Procurator-General, Treasury  
Solic ito r.

Solicitors for the claimants, T arry , Sherlock, 
and K ing.

Cimrt oi UaKcatare.
COURT OF APPEAL.

A p r i l 10, 11,12, and M ay  12,1916.
(Before Sw in f e n  E a d y , P ic k f o r d , and 

B an kes , L J J .)
B ec ker , Gr a y , a n d  Co. v . L ondon A ssurance 

Co rpo ration , (a)
a p p e a l  from  th e  k in g ’s be n c h  d iv is io n .

M arine  in su ra n ce — Perils — "  M en-o f-w ar”  —
“ Restra ints o f princes ”—“ Enemies ” — B rit is h  
goods on enemy vessel— Ship pu tting  in to  neutra l 
port to avoid capture—Le ga lity  of fu r th e r  per
formance o f contract on outbreak o f w ar— Loss 
o f venture— Whether prcx im ate ly  due to perils  
insured against.

I n  June 1914 the p la in tiffs  sold certain goods to a 
German f irm , the property not to pass u n t il the 
goods a rrived  a t the po rt o f destination. The 
goods were loaded on the German steamship K . 
fo r  a voyage fro m  Calcutta to Hamburg.

While the K . was on her voyage, w ar broke out 
between Great B r ita in  and Germany. The 
master o f the K . thereupon p u t in to  Messina. 
The p la in tiffs  gave notice o f abandonment to the 
defendants, the insurers, on the le t Sept, and 
again on the 15th Dec. Bailhache, J . found  
tha t the voyage fro m  Messina to Ham burg could 
not be continued, tha t the master had no in te n 
tion  o f prosecuting the voyage u n t il a fte r the 
war, and tha t the voyage was p ractica lly  
abandoned when the vessel p u t in to  Messina. 
The po licy  o f insurance covered the usual perils , 
inc lud ing  “ men-of-war . . . enemies . . .
takings at sea, arrests, restraints, and de ta in
ments o f a l l kings, princes, and people . . .
and a ll other perils, losses, and m isfortunes that 
have or shall come to the hu rt, detrim ent, or 
damage o f the said goods and merchandises.”  
The p la in t if fs ’ cla im  was fo r  a to ta l loss under 
the policy.

Held, tha t there was no loss by the pe rils  insured  
against. The ship was never in  p e r il o f capture, 
fo r her commander resolved not to in cu r tha t 
r is k  ; the loss was not due to “  enemies,”  f o r  the 
refusa l o f the commander to deliver up the goods 
a t the p o r t o f refuge was not a p e r il fro m  
“ enemies ” w ith in  the meaning o f the p o lic y ; 
nor was there a loss due to “ restra ints o f 
princes."

British and Foreign Marine Insurance Company
v. Samuel Sanday and Co. (ante, p. 289; 114
L . T. Rep. 521; (1916) A. C. 650) distinguished. 

Judgment o f Bailhache, J. affirmed.
P l a in t if f s ’ appeal from a judgment of 
Bailhache, J. in the Commercial list.

The facts appear sufficiently from the head- 
note and the judgments.

B u tle r A sp ina ll, K.G., Leek, K.C., and R. A. 
W righ t for the plaintiffs.

Leslie Scott, K.C., A d a ir  Roche, K.C., and
T. M athew  for the defendants.

J u ly  5, 1915.—B a il h a c h e , J.—This is an 
action against underwriters on goods, the goods 
being a part cargo of jute under a policy which is 
dated the 26th June 1914 and on a voyage from 
Calcutta to Hamburg in a German steamer, the 
K atten tu rm . This particular part of the 
cargo, the portion with which I  am concerned, 
was sold on the 11th June 1914 to a German firm, 
hut it is conceded that on the material dates the 
property in the goods remained in the plaintiffs in 
this case, the sellers. The K a tten tu rm  left Calcutta 
in July. Finding that war had broken out, the 
master on the 5th or 6th Aug. put into the Italian  
port of Messina, and afterwards. shifted from 
Messina to Syracuse, and was in Syracuse from 
the 4th Sept, onwards. The shifting from 
Messina to Syracuse is of no importance so far 
as the point which I  have to decide in this case is 
concerned. When the ship put into Messina, 
and afterwards again while she was at Syracuse, 
the plaintiffs gave notice of abandonment. They 
gave their first notice on the 1st Sept., they gave 
the Becond notice on the 16th Dec., and they 
issued their writ on the 17th Dec. The under
writers declined to accept either notice of aban
donment, but in both cases stated that they would 
treat the matter as though a writ had been issued 
in this case. I  have to consider, therefore, what 
the state of affairs between these parties was at the 
beginning of September in the year 1914. On that 
date the K a tten tu rm  was with this jute on board 
in Messina or in Syracuse. The master put into 
Messina because he thought that was a prudent 
thing to do. His was a German ship; the French 
and English fleets were watching the seas, and he 
felt, and quite rightly felt, that if  he had pr0‘ 
ceeded on his voyage the ship was in grievous 
danger of capture. A  letter has been put in, an 
is to be treated by me as evidence in this case, 
from the Admiralty, in which they say; “ I  
commanded to inform you that any German 
steamer proceeding on or after the 5th Aug 
through the Mediterranean on a voyage to Ham 
burg would, in their Lordships’ opinion, have bee 
in peril of capture by British or allied warship 
when outside neutral territorial waters ” ; ,
I  have no doubt that the master, from his P°]I1, 
of view, did a very prudent and the most pruden 
thing that he could do when he put into Messina- 
The plaintiffs made many attempts to get posses 
sion of this portion of the cargo which belong® 
to them. The master was willing to give it  uPj 
but he was only willing to give it up on cer ĝ 
terms, the most material of which was that 
demanded the payment of his freight in full. . 
the result, and after many efforts and threats 
legal proceedings, the master was induced to g1  ̂
the cargo up, and the cargo was ultimately 80 e 
by the plaintiffs to an Italian buyer, for a sum( a \  Reported by E dward J. M. Ch a p l in . Esq., B»rrtater-at-Law
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a little over 1000Z. I  am not concerned with that 
matter very much, because the question which I  
have to determine is not what happened to the 
cargo afterwards, but what was the position of 
affairs in September; and, moreover, it was agreed, 
and quite rightly agreed, between the cargo owners 
and underwriters that the efforts which the cargo 
owners made to secure possession of the cargo 
and to realise it  for the best price that they could 
obtain for it  Bhould not in any way prejudice their 
rights if they bad any under the notice of 
abandonment which they had long before that 
given. I t  is, of course, abundantly clear that 
the voyage from Messina to Hamburg could not 
in fact be continued. A  letter has been read to 
me in which the agents of the Hansa Line, who 
are the owners of the steamer, say that the master 
had not given up all thoughts of prosecuting the 
voyage, but I  have no doubt myself that the 
master had no thought of prosecuting the voyage 
at all until the termination of the war. When 
the termination of the war will be nobody knows, 
and at any rate it  is certain to be so long and 
indefinite a period that the voyage was taken to 
be abandoned, and was no doubt for all practical 
Purposes abandoned, when the master put into 
Messina.

The policy contained the usual restraints of 
•mlers and princes clause, and Mr. Butler Aspinall 
has argued that the loss of the venture—not 
®ne loss of the goods, because the goods were 
U°t themselves lost; they were sold for a con
siderable sum of money, but the loss on the 
Venture—which, as the law now stands, constitutes 
a constructive total loss of the goods, is due to 
°ne of the risks insured against; and he refers 
more particularly to the words “ men-of-war.” 
Me refers, of course, to the whole of the clause, 
out the words which he most particularly relies 
0n are the words “ men-of-war.” The plaintiffs 
Put their case in two alternative ways. They say 
m addition that after the vessel put into Messina 
1°  have allowed this cargo to go on would have 
oeen trading with the enemy contrary to English 

and contrary to the proclamations which 
.,ere in force at the tim e; and then they say 
hat the goods were further lost because they 
®re in possession and the control of alien 

7?emies, namely, the master and owners of the 
ffQ ttenturm , and that the alien enemies declined 
0 give the goods up. So far as the last alter- 

t h - 1 6 is concerned, it  is sufficient to say that
was not pressed by Mr. Butler Aspinall; it

as not withdrawn by him, but so far as I  can 
there is nothing at all in that point. As to 

i, 6 trading with the enemy point, I  do not think 
at  really arises in this case because if there was 

hy loss at all it  must be put that there was a 
ss of the venture, and a complete loss and 
struction of the venture, when the K atten tu rm  

not 1-1*'° Messina. I  find as a fact that the master, 
1 .^withstanding his owners’ letters or his agent’s 
Vo rEI’ had no intention of prosecuting the 
ŵ ag0 further than Messina within a time which 
a have been commercially practicable at all, 
„ ia that the voyage was there and then 
weau<jloned. The loss of goods, so far as they 
ab e i08t’ was due to the fact that the voyage was 
deaf ° n-ed Messina, and that there was a 
do trimtion of the commercial adventure there. I  

think, therefore, that the second alterna- 
upon which Mr. Butler Aspinall relied, but

not strongly, is a matter which I  need seriously 
consider.

What I  have seriously to consider is whether 
the goods were lost within any of the words of 
the restraints of princes clause in the policy, and 
in particular whether they were lost owing to 
men-of-war. The position was that, when the 
master arrived at Messina, if he had prosecuted 
his voyage he would have been in serious danger 
of capture, and it is quite likely, and I  anticipate, 
that if he had in fact prosecuted his voyage and 
gone much further he would have been captured 
either by the French or the British fleets. He 
put into Messina because he was afraid of that 
event happening. Does that bring him within the 
words of the policy ? Whether the avoidance of 
a peril, or an attempt to avoid a peril, is in 
substance the same thing as a loss by the peril 
depends very much on what the nature of the 
peril is, and it seems to me quite clear upon the 
cases that an attempt to avoid capture is not the 
same as a loss by capture. I  do not think it is 
absolutely necessary that there should be a de 
facto  capture ; I  think that appears from the case 
of B u tle r  v. W ildm an  (3 B. & Aid. 398), the oase 
of the Spanish dollars. On the other hand, it  is 
quite clear that the avoidance of a peril under most 
circumstances is not the same as loss by the peril 
itself. That appears from a number of cases ; it 
appears from the case of Hadhinson  v. Robinson 
(3 Bos. & P. 388) and from the case of Kacianoff 
v. China Traders’ Insurance Company L im ited  
(12 Asp. Mar. Law Cas. 524; 111 L. T. Rep. 
404; (1914) 3 K . B. 1121), and also from an inter
mediate case between those two, Nickels and Co. 
v. London and P rov inc ia l M arine  and General 
Insurance Company, a decision of Mathew, J. (6 
Com. Cas. 15).

That being the state of the authorities, and 
bearing in mind that actual capture or actual 
seizure by men-of-war is not necessary, bearing in 
mind that the peril must have begun to operate, to 
use the expression in the Kacianoff case (sup.), and, 
to use another expression which is in Hadhinson v. 
Robinson (sup ), that the peril must be operating 
directly and not circuitously, what one has to 
consider is, What is the true view to be taken 
upon the facts in this case P I t  is quite cbvious 
to me that is a question of degree, and, that 
being so, the dividing line between one case and 
another must often be very thin and very subtle. 
I t  appears from the Kacianoff cate that if the 
K atten tu rm  had been chased into Messina the 
peril of capture would have begun to operate, and 
I  think in that case it might be saic) that the 
abandonment of the voyage, the constructive 
total loss of the goods by the destruction of the 
venture, was caused by a peril within the policy. 
I f  one looks at B utle r v. W ildm an (sup.) precisely 
the same thing happened there, only in an 
accentuated degree. In  that case there not only 
was the ship chased by a hostile man-of-war, but 
the chase was so hot that the master of the ship 
preferred to throw the valuable cargo that he 
had, the Spanish dollars, into the sea rather than 
that they should fall into the hands of the enemy. 
Therefore the dollars were not actually captured 
by the enemy, but there was clearly a I o b s  by 
capture and the courts so held. In  this case 
there was no chasing by a hostile man-of-war 
at all. There was no sighting of a hostile 
man-of-war. The K atten tu rm  was not driven
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by either the chasing or the sighting or the 
intelligence of a particular man-of-war into 
Messina. The master went into Messina because 
he feared, and rightly feared, that if he prosecuted 
his voyage the ship would be captured. The 
truth of the matter is that he went into Messina 
to avoid the peril of capture. To use the words 
upon which Mr. Butler Aspinall most relied, he 
went into Messina to avoid the peril from “ men- 
of-war ”  which he would have incurred if he had 
proceeded upon his voyage.

Those being the considerations on one side and 
the other, which was it ? Had the peril of capture, 
the peril of “ men-of-war,” begun to operate, or 
was this a case where the master had in time gone 
into a port to avoid the commencement of the 
operation of that peril ? Of course, obviously, that 
is a point about which different people will have 
different views. My own view about it, and I  
entertain quite a clear view, is that the master 
went into Messina to avoid the peril of men-of- 
war and to avoid the peril of capture. He went 
in, not that the peril was not a very real one, but 
he went in time to avoid the beginning of the 
peril of capture. The peril of “ men-of-war,” 
to use the words of the Lords Justices in the 
Kacianoft case (sup.), had not begun to operate, and 
the master very prudently went into Messina. 
I t  may very well be that the assured would have 
desired to insure himself against that very event. 
So far as he was concerned, except that he got 
considerable salvage out of it—apart from that— 
the goods were lost to him, and were equally 
lost to him as they would have been if the ship 
had been captured. I  am reminded that in this 
ease the goods were English goods, and that 
if the ship had been captured by a British or 
French ship there would have been no loss of 
the goods; but in the ordinary case except for 
salvage the goods would be just as much lost 
where a ship puts into port to avoid the com
mencement of the peril as if they are lost by the 
peril itself. But I  have to construe the words 
in this policy, and I  have to say whether the 
risks which are mentioned in the policy were 
risks which in fact caused the loss. In  view 
‘of the decisions in those cases, I  am unable to 
say that the goods were lost, that the venture 
was destroyed, by any risk insured against. 
There was a case of very considerable importance 
which came first of all before me and afterwards 
before the Court of Appeal. The name of it is 
Sanday and Co. v. B rit is h  and Foreign M arine  
Insurance Company (sup.). There was a division 
of opinion in the Court of Appeal, but my 
judgment was affirmed by a majority. I  dis
cussed this very point in that case, and although 
I  am reluctant to refer to any decision of my 
own, je t  it  does express the view that I  enter
tained at that time, and the view which I  still 
entertain, of the law applicable to this case. I  
say on p. 788 (1915) 2 K . B. : “ One last 
point remains: Was the restraint of princes the 
proximate cause of the loss P The defendants 
say no, and refer me to a line of cases of which 
Hadkinson  v. Robinson (sup.) is an early example, 
and K aciano ff v. China Trader«’ Insurance Com
pany (sup.) is, I  think, the latest. The plaintiffs, 
on the other hand, refer me to M ille r  v. Law  
Accident Insurance Company (9 Asp. Mar. Law 
Cas.386; 88 L. T. Rep. 370; (1903) 1 K . B. 712). 
I t  is, I  think, correct to say that the Hadkinson

v. Robinson line of cases proceeds upon the 
principle that a loss which arises from steps taken 
to avoid a peril cannot be said to be due to the 
peril so avoided. In  deciding within which set of 
authorities a given ease falls it  must always be 
borne in mind that much depends upon the 
character and description of the particular peril 
which has to be alleged and relied upon as the 
cause of the loss.” Notwithstanding that it is 
my own expression of the law, I  think that is 
sound, and being of the same opinion, and 
applying the same test to the facts of this case, 
I  have come to the conclusion that this case is 
not like but is the opposite of Sanday’s ca.se, ana 
that these goods were not lost by a peril insured 
against.

The result must be that my judgment is for 
the defendants with costs.

The plaintiffs appealed.
Sir John Simon, K.C., Leek, K O . (B utle r 

A spina ll, K.O. and R. A. W righ t with them) for 
the plaintiffs.—The adventure was frustrated by 
the perils insured against—namely, (1) “ naen- 
of-war,” (2) “ restraints of princes,” and (o) 
“ enemies.” In  B rit is h  and Foreign M arine  
Insurance Company L im ite d  v. Samuel Sanday 
and Co. (ante, p. 289; 114 L. T. Rep. 521 ; (191b) 
A. 0 . 650) British goods were on a British ship, 
while here they were on an enemy ship, but the 
principle of that case applies. The declaration ot 
war put an end to the subject- matter of the adven
ture assured, as British subjects were forbidden to 
be concerned with the adventure for an indefinite 
period. The declaration of war therefor«' 
amounted to a restraint of princes, the adven 
ture was destroyed, and there was a constructive 
total loss. Secondly, the German master of the 
K a tten tu rm  was in immediate peril of capture 
when he put into Messina. Whether a loss is due 
to capture or fear of capture is a question ot 
degree. Here the peril operated directly, causing 
the loss. I t  was not a case of a ship remaining 
in port from fear, but of putting into port- 
Thirdly, the goods were on an enemy ship ‘c 
control of an enemy master, who, by order of hi® 
Government, was debarred from dealing with the 
assured or delivering up the goods, and that is ** 
peril of “ enemies,” a loss by the restraint of a.“ 
enemy prince. As to “ restraint of princes, tbi 
case depends on B rit is h  and Foreign M arine  
Insurance Company v. Samuel Sanday and 
(sup.) and falls within that decision. The Britis 
owners of the goods were prevented from furt e 
pursuing the adventure. The contract of affreig 
ment was automatically terminated by the ou 
break of war. Even if that were not so, it 
impossible to tender the goods to German P“r' 
chasers as that would have involved dealing W1 
the enemy. The fact that the ship here wa» 
German does not distinguish this from Sanday 
case. The duty of the owners of the goods was 
prevent the adventure being carried throug > 
and he could not tender the shipping documen ■ 
The adventure was that of the plaintiffs’ goods 
Hamburg and not that of the ship, and by a P® 
insured against the goods could go no ‘ urt, . -  
When the war broke out there was a destructif 
of the owners’ adventure entitling them to gt 
the defendants notice of abandonment, and t , 
was a constructive total loss. I f  the aV.e
reached Hamburg, even then there would o
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been a loss, because they would have been seized 
by the enemy. I f  the jute had belonged to a 
neutral, the adventure would not have been 
destroyed, which shows that the loss was by 
“ restraint.” They referred to

K arberg (A rn h o ld ) and Co. v. B ly the , Green, 
Jou rda in , and  Co., ante, p. 2 3 5 ; 114 L . T . Iiop . 
1 5 2 ; (1916) 1 K . B . 495 ;

A rn o u ld  on M arine Insurance, vo l. 2, sect. 1142.
As to “ capture,” Rodocanachi v. E ll io t t  (31 L. T. 
Rep, 239; L. Rep. 9 C. P. 518) is closely analogous. 
The peril of “ men-of-war ” operates here directly, 
dot circuitously. In  these days of steamships and 
wireless telegraphy, capture may be regarded as 
certain, while in the days of sailing ships there 
was no certainty of capture. They referred to 

K ac iano ff v . C hina  Traders’ Insurance Company, 
12 Asp. M ar. La w  Cas. 524 ; 111 L . T . R ep .404 ; 
(1914) 3 K . B . 1121;

H adkinson  v . Robinson, 1803, 3 Bos. &  P . 388 ; 
Phillips on Insurance, 3 rd  ed it., sect. 1115, p. 657. 

Sir Robert F in la y , K.C. and T. Mathew  
Leslie Scott, K.C. and A d a ir Roche, K.C. with 

them) for the defendants.—The contention of 
illegality in the further performance of the con
tract fails, for it  is contrary to the findings of 
Railhache, J., who found that the venture became 
impracticable on account of the fear of capture. 
What was insured was the transit of goods to 
Hamburg and of the goods for fifteen days after, 
but not the commercial venture of selling the 
goods. The “ restraint ” in any case was not the 
Proximate cause of the loss, but the desire of the 
German master not to lose his ship. The plaintiffs 
£re not entitled to take advantage(of what might 
have been a good reason for abandoning the 
J’enture if they had acted upon it. I f  the jute had 
belonged to a neutral owner, he would have acted 
•lust as the plaintiffs did. [They referred to the 
Judgment of Bailhache, J. (sup.) and Sunday’s 
?use (sup.).] As to “ capture,” Eadkinson  v. 
Robinson (sup.) and Kacianoff v. China Traders’ 
ffsurance Company (sup.) are perfectly sound 
uw, and Bailhache, J. was right when he said 
ue ship was not driven in port by peril of 
upture, but went into port before the peril was 
Ucurred. To avoid danger is not to incur loss 

Through that danger. In  sect. 1115 of Phillips on 
uBurance, the learned author was trying to 
verthrow the decisions in Hadkinson  v. Robinson 

.^ s im ila r  cases, but since the date of his book 
' °54) such cases have been recognised here as 
I?  law, and sect. 1115 is in opposition to 
^ughsh law. His contention is also contrary to 
i aci^ nof f  v. China Traders’ Insurance Company 
PhTi- w^Rb ca8Q is a conclusive answer to 

‘“ PS- Rodocanachi v. E ll io t t  (sup.), though in 
P lut in Sanday’s case, has little bearing on the 
is 6seiR.ca8e- As to the peril of “ enemies,” there 

no evidence of any prohibition by the German 
jj.T^bm ent against giving up the goods to a 
thaf subject, nor is there any need to assume 
En i - , German law in this respect is like the 
four'll ‘ .R  is clear that the plaintiffs did not

.b(l their flla.im at, qtttt illanalifr l.nt AM the

the
rgi1“  their claim on any illegality, but on 
Ronri “ e German captain to deliver up m 

as to British subjects. They referred also to
Nobel’s Explosive Com pany L im ite d  v. Jenkins, 

8 Asp. M a r. L a w  Cas. 1 8 1 ; 75 L . T . Eep. 163; 
(1896) 2 Q. B . 3 2 6 ; 1 Com. Cas. 436.

.Ru J°k n  Simon, K.C. in reply.—The facts here 
practically the same as in Rodocanachi v. 

V °L. K i l l . ,  N . S.

are

E llio t t  (sup.). In  Kacianoff’s case (sup.) Lord 
Reading, C.J. says at p. 1127 of the Law Reports : 
“ The fact of the vessel remaining in port and 
discharging the cargo there and then was pre
venting the peril from operating ; it  was making 
it impossible that the peril should operate. I t  
would have been a totally different state of things 
if  the vessel had left, and then, outside, had been 
met and threatened, or if  approaching Nagasaki 
she had been in some danger.” That passage 
applies here, for the ship when at sea put into 
port owing to the certainty of capture if she 
proceeded. We do not say here that the voyage 
of the German ship was illegal, but that the 
commercial adventure was terminated by ille
gality. I t  is plain that if the owner of the jute 
had been neutral he could not have succeeded 
against the underwriters as regards “ restraint.” 
A  notice of abandonment is not good or bad 
according to whether its giver gives the right 
reason ; the object of the notice is to give infor
mation for the benefit of the insurer, not reasons 
of abandonment. The plaintiffs are entitled to 
recover because this was a case of British goods 
going to Germany and the venture was frus
trated by “ men-of-war,” “ restraint of princes,” 
and enemies. He referred to

M arine Insurance A c t 1906, ss. 60, 61, 62, 63 ;
Z in c  Corporation L im ite d  v. H irsch , 114 L . T . Eep. 

222 ; (1916) 1 K. B . 541 ;
Vagliano  v . B ank of E ng land , 64 L . T . Eep. 353 ; 

(1891) A . C. 107 ;
Geipel v. S m ith , 26 L . T . Rop. 361 ; L . Eep. 7 

Q. B. 404.
Cur. adv. vult.

M ay  12,1916.—Sw in f e n  E ady , L.J. read the 
following judgment :—The facts which give rise 
to the dispute in this case may be very shortly 
stated.

The plaintiffs are British merchants, and in 
June 1914 they sold in Calcutta to German 
buyers 500 bales of jute for shipment to Ham
burg, upon the terms that the property was not 
to pass until arrival of the goods at port of 
destination and payment of the price. Part of 
this quantity—namely, 218 bales—was shipped on 
board a general ship, the German steamship 
K a tten tu rm , for carriage from Calcutta to Ham
burg, and a policy of marine insurance dated the 
28th July was effected with the defendants. The 
clause “ warranted free from capture, seizure, 
&c.” is struck out, in consideration of an addi
tional premium. The perils which the insurers 
are contented to bear include “ men-of-war, 
enemies, takings at sea, arrests, restraints, and 
detainments of all kings, princes, and people of 
what nation, condition, or quality soever.”

The ship sailed from Calcutta at the end of 
June, or early in July 1914. She was at Malta, we 
are told, on the 1st Aug., and left about the 
2nd or 3rd Aug. On the 4th Aug., at 11 p.m., 
a state of war arose between this country and 
Germany. On the 5th or 6th Aug. the K a tten 
tu rm  put into Messina, then a neutral port. A t 
some later date, which is not material, she left 
Messina and went to Syracuse. The master put 
into Messina because he thought it  was a prudent 
thing to do, having regard to the state of war 
between Germany and the allies. His was a 
German ship, and the French and English fleets 
were watching the seas.

2 T
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By agreement between the parties a letter from 
the Admiralty has been put in, and is to be 
treated as evidence in this case. The letter is as 
follows: “ I  am commanded to inform you that 
any German steamer proceeding on or after the 
5th Aug. last through the Mediterranean on a 
voyage to Hamburg would in their Lordships 
opinion have been in peril of capture by British 
or allied warships when outside neutral terri- 
torial waters.” Bailhache, J. said that he had 
no doubt that the master, from his point of view, 
did a very prudent thing, and the most prudent 
thing that he could do, when he put into Messina. 
He farther found that the master had no thought 
of further prosecuting the voyage until the 
termination of the w ar; that the period of the 
war is certain to be long and indefinite, that the 
voyage must be taken to have been abandoned, 
and was for all practical purposes abandoned, 
when the master put into Messina. This is the 
iudge’s finding of fact with which I  agree. On 
the 1st Sept, the plaintifEs gave notice of abandon- 
ment to the defendants, and claimed that the 
goods were a constructive total loss, but the 
defendants declined to accept the abandonment.

On the 28th Oct. 1914 a decree was made by 
the Italian Government prohibiting the exporta- 
tion of raw ju te ; this was published in the Official 
Gazette of the 4th Nov. 1914, and came into 
operation on the 5th Nov. 1914. After this last- 
mentioned date the jute could not be exported
from Italy. . . .

On the 11th Nov. 1914 a written communication 
was made (through the British Consul at Rotter
dam and with the sanction of the Board of Trade) 
to the Hansa Company at Bremen (which owns 
the ships of the Hansa Line, to which the K a tte n 
tu rm  belonged), in order to ascertain whether the 
company was willing to deliver up such portions 
of the cargo of the steamship K a tten tu rm  as 
belonged to the plaintifEs (amongst others), and, 
if so, upon what terms.

The company answered on the <50tn JNov. tnat 
the German Government, by way of retaliation 
against measures taken by the British Govern
ment, had issued a prohibition against delivering 
goods to British subjects.

This was communicated to the detendants, and 
on the 16th Dec. 1914 a further notice of abandon- 
ment was given to them, and on the 17th Dec. 
1914 the writ herein was issued. Subsequently 
further steps were taken to obtain the cargo and 
dispose of it in Italy, but these steps were taken 
by arrangement for the benefit of whomsoever it 
may concern, and are not to affect the rights of

^OiTbehaif of the plaintiffs it iB first contended 
that the venture of the carriage of the goods to 
Hamburg was lost by one of the perils insured 
against—namely, men-of-war; that it  was solely 
owing to the presence of hostile men-of-war in 
the Mediterranean that the ship was unable to 
continue her voyage; that actual capture or 
seizure was not necessary, as appears from the 
case of the Spanish dollars, B utte r v. W ildm an  
(3 B & Aid. 398); and reliance was placed on 
Phillips on Insurance, 3rd edit., sect. 1115, at 
p. 657, where in a section dealing with the risk ot 
capture and restraints it is said : “ Where, after 
the risk has begun, the voyage is inevitably 
defeated . . .  by a hostile fleet being in the 
way rendering the proceeding upon it utterly

impracticable . . • an assured in the cargo
has the right to abandon.” ..

On the other hand, it  was contended on behali 
of the defendants that the K a tten tu rm  was never 
in danger of capture, and ran no risk from men- 
of-war, because she determined to avoid all risk 
by entering and remaining in a neutral port.

I t  is well established in the English law ot 
marine insurance that in many cases the loss ot 
an adventure by a resolution not to incur a 
particular peril is not the same as and does not 
occasion a loss by the peril itself: ( Eadkvnson v. 
Robinson, 3 Bos. & P. 388; Nickels and Co. v. 
London and P rov inc ia l M a rine  and General I n 
surance Company, 6 Com. Gas. 15; Lubbock v. 
Rower oft, 5 Esp. 50; and the recent case ot 
Kacianoff v. China Traders’ Insurance Company 
(12 Asp, Mar. Law Gas. 524; 111 L. T. Rep. 404; 
(1914) 3 K . B. 1121). In  Lubbock v. Rowcroft, 
Lord Ellenborough said that the abandonment 
was from an apprehension of an enemy’s capture, 
and not from any loss within the terms of the 
policy. That if such was allowed, every ship 
about to sail from the Port of London for a port 
which had fallen into the hands of the French 
might be abandoned.

I t  was urged that these authorities, except 
Kacianoff’s case, were old ones, and were not 
applicable to the way in which commerce was 
conducted at the present time, and that the 
chance of avoiding a blockading squadron, or 
the risk of being captured at sea, was very 
different in the days of sailing ships from the 
present days of rapid steaming and wireless 
telegraphy. I t  was contended that if the K atten
tu rm  had attempted to proceed through the 
Straits of Gibraltar to Hamburg there was a 
practical certainty that she would have been 
captured, and that as the subject-matter msurea 
was reasonably abandoned on account ot 1 
actual total loss appearing to be unavoidable, 
there was a constructive total loss within sect. 
of the Marine Insurance Act. In  the recent case 
of .Sunday v. B rit is h  and Foreign M a rin e  In s u r
ance Company L im ite d  (sup.) the House of Lor 
referred to Hadkinson  v. Robinson and Lubboci 
v. Rowcroft without disapproval, and as existing 
authorities. Lord Atkinson pointed out that in 
each of those cases the deterrent was the risk o 
ultimate capture, if  the ships proceeded to thei 
destination, and that the vessels prudontiy 
resolved not to incur that risk. I t  is not dithcui 
to draw a line between vessels which determin 
not to run a particular risk, and vessels whi 
persevere in their voyage and enter a zone 
which they are in peril, persisting until it  becotn 
clear that in the existing circumstances cn«i 
cannot complete the voyage and escape from 
peril,-and that the only course is either to desi» 
and abandon the voyage, or inevitably inc“r , 0 
loss by the particular peril. There may 
difficulty in applying the distinction to the ta. 
of each case, where the case is brought neai 
dividing line. :D

In  my opinion, the K a tten tu rm  was never, r 
peril of capture by men-of-war. Her commana 
prudently resolved not to incur that risk. *■ , 0 
appears to bo some ground for believing that ■ 
arrived at Messina earlier than the 5th Aug-, 
taking the 5th as the accurate date, only ’ 
hour would elapse between a state of war at 11• P-, 0 
on the 4th Aug. and the early morning ot
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was reasonably 
actual total loss 
appearing to be

5th, and the time of her arrival on the 5th or the 
period during which she had been in neutral 
Italian waters off the Sicilian coast does not 
appear. Indeed it does not appear that she was 
at any time outside neutral territorial waters 
after a state of war had arisen. She left Malta 
not later than the 3rd Aug., and the distance to 
Sicily is only about fifty miles. Under these 
circumstances I  am of opinion that no loss by 
tten-of-war was incurred.

I t  was urged, nevertheless, that, having regard 
to the construction placed by the House of Lords 
°n the Marine Insurance Act 1906, the plaintiffs 
were entitled to succeed; that the subject-matter 
insured included the adventure, and not merely 
the goods, and that the party assured was irre
trievably deprived of it, because all prospect of 
safe arrival on the voyage to Germany was hope
lessly frustrated when the K atten tu rm  desisted 
trom her voyage and sought refuge in Sicily, 
t t  was said that the case came directly within 
sect. 60 of the Act, as interpreted in Sunday’s 
?ase (sup.), and that the subject - matter 
insured (i.e., the adventure) 
abandoned on account of its 
trom capture or men-of-war
unavoidable.

But to entitle the assured to recover under 
S0ct. 60, the actual total loss must appear to be 
Unavoidable from the peril insured against, and 
0 use the language of Lord Atkinson in Sunday’s 

case at p. 665: “ Actual capture was . . .
he peril insured against. The apprehension of 

capture is an entirely different thing and was not 
insured against.”

~he next question is : Was there a loss by 
on fv,a*nt  Princes ? I t  is said that immediately 
th ” 16 outbreak of war it  became unlawful for 

e plaintiffs, as British subjects, to trade with the 
unry, by sending goods to Hamburg ; the sale 
ade by the plaintiffs was to a German firm, on 

oî  ca8ii in London against documents, 
•tiun twenty-four hours of the official arrival of 
6 steamer at port of destination ; final settle- 

j,,611!' on average landed weights, at port of dis- 
rp arge, expenses of weighing to be paid by seller. 
o\ ® contention of the plaintiffs is that on the 
yhbreak of war the further prosecution of their 
Ala' r° became illegal; the declaration by His 

leaky that a state of war existed was an act of 
sub '’ ma,kinS it thenceforward illegal for British 
tickets  to trade with Germany; that the declara- 
of rvT War amounted to an order to every subject 
he • ' j L'rown to conduct himself in such a way as 
tliai e°und to conduct himself in a state of w ar; 
its ]. every State ultimately enforces obedience to 
WheHWS ^  force; that restraint is equally imposed 
aud fi?r f?roe i® immediately available or n o t; 
ille i *n this case the venture was rendered 
With' an(i  was destroyed by restraint falling 
a»,.; ln the words “ restraint of kings, princes, 

? People.”
In

and
S,

aupport of this argument the case of B rit is h  
fo re ig n  M arine  Insurance Company v.

Urow?^ an<̂  (sup ) was relied upon; it  was .. s (1 that Uwi arpo/if rUiii i j n i o i I  ■ 1 ti fA
ever

involved

ren<U the effect of that decision was to
every British venture on the high seas, 

atn. b involved trading with the enemy, a con- 
kin^tive total loss by the peril of a “ restraint of
°coa8’ Pences,” &c , whether such peril in fact 
ca «?*ed the loss or not. I t  is true that in that 

the owners of the goods took no steps to

countermand the venture, but, after the cargoes 
had been landed by the shipowners at British 
ports, the owners of the goods gave notice of 
abandonment to the underwriters. After the 
goods had been landed and warehoused at the 
instance of the shipowners, and after the owners 
of the goods had subsequently established to the 
satisfaction of the Customs authorities that the 
goods were not enemy goods, they were dealt with 
for the benefit of whomsoever it  might concern. 
But it was the action of the shipowners in divert
ing their ships, and landing the cargoes, that 
prevented the voyage to Hamburg being con
tinued. This clearly appears from the agreed 
statement of facts upon which the case proceeded, 
and was decided.

I t  must be admitted that there is a close 
resemblance between the present case and 
Sanday’s case, looked at from this point of view. 
But, on the other hand, it has never yet been held 
in England that by the mere force of the exist
ence of a state of war all goods owned by British 
subjects on their way to ports which during the 
voyage have become enemy ports, even though in 
neutral ships, or enemy ships, become construc
tive total losses, on the ground that trading with 
the 9nemy is restrained by what is to be deemed 
to be a “ restraint of princes.” Now, the maxim 
Causa p rox im a non remota spectanda est has 
been strictly applied in marine insurance cases. 
Is  it  true to say that in point of fact what frus
trated the adventure in the present case and 
prevented the goods from being carried to Ham
burg was the fact that trading with the German 
enemy had become unlawful for British subjects ? 
Certainly not. In  my judgment, the fact that 
the adventure had become illegal by the British 
common law had no weight whatever with the 
German master of the K atten tu rm . The infer
ence which I  should draw from the facts proved 
in this case, including the letter of the 4th Sept. 
1914, written by this German master to Baylis 
Haynes, Lloyd’s agent at Messina, is that if he 
could have been sure of evading all hostile cruisers, 
and of arriving safely at Hamburg with the goods, 
he would certainly have proceeded upon the 
voyage, and given himself the pleasure of taking 
to Hamburg and landing safely there all British 
goods. Again, the possibility of forwarding the 
goods from Ita ly  by some other vessel was 
effectually prevented by the Italian decree pro
hibiting jute from being exported from the 
country even if such a course had previously 
been practicable, of which there is no evidence 
whatever. The plaintiffs as owners of the jute 
on board, did not, and could not, take any steps 
to prevent the voyage being continued if the 
master of the ship decided to continue it. The 
master of the vessel acted as to him seemed best, 
both with regard to the ship and the goods on 
board; if the jute had belonged to a neutral 
owner, not affected by the consideration of trading 
with an enemy, the position would have been the 
same; the voyage in the K atten tu rm  would not 
have been continued, and transhipment and for
warding by another vessel, even if otherwise 
practicable in fact, was prevented by the law 
against the re-exportation of jute.

The ground of the decision in Sanday’s case 
is thus stated by Lord Loreburn : “ Among other 
things, trading to German ports became un
lawful, and an instant duty arose for those two
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ships to discontinue their voyage to Hamburg. 
The adventure of carrying this merchandise to 
its destination became in law a serious offence, 
and in fact impracticable. . . • The destruction 
of the adventure was directly caused by His 
Majesty’s declaration.” That language has no 
application to the present case. The  ̂British 
shipowner was bound to obey the British law, 
and he did so. The German captain was not so 
bound. The continuance of the voyage was 
illegal for the British captain; perfectly legal for 
the German captain. The illegality in fact pre
vented the British captain from proceeding with 
his voyage to Hamburg; it  did not prevent the 
German captain, or indeed influence him in the 
very slightest. Except for the risk from a different 
peril, the German ship might, and probably would, 
have proceeded on her voyage and arrived safely 
at Hamburg, and the goods would have been 
landed from the ship and safely warehoused. 
Restraint of princes operating to frustrate an 
adventure by rendering it illegal had no operation 
in the present case, and in my opinion the plain
tiffs cannot succeed on that ground. The mer
cantile venture of the plaintiffs was frustrated 
by the detention of the goods for an indefinite 
time in Italy, but such detention was not 
occasioned by any peril insured against, not by a 
restraint of princes rendering illegal the further 
prosecution of the voyage.

I  cannot arrive at a conclusion of fact that the 
actual total loss of the adventure, from that peril, 
appeared to be unavoidable within sect. 60, when 
that peril did not prevent or affect the con
tinuance of the voyage, and when, if the voyage had 
proceeded, the adventure would probably have 
been frustrated by a different peril, capture of 
the German ship, and when in such a case the 
underwriter would have been in a different 
position, as these goods on the ship were British

g°The third ground upon which the plaintiffs 
relied was that a loss from the peril of “ enemies ” 
had arisen, since the master of the K atten tu rm  
and the Hansa Company of Bremen, German 
subjects and therefore enemies, had refused to 
give up the goods at Messina when requested to 
do so. I t  will be sufficient to say that the goods 
were given into the possession of the master by 
the true owners, and a refusal to redeliver them 
at a port of refuge during the voyage, even if 
wrongful, is not a peril from “ enemies within 
the meaning of the policy. .

In  my judgment Bailhache, 3 . came to a. right 
conclusion, and this appeal should be dismissed.

P ic k f o r d , L. J. read the following judgment:
This was an action upon a policy of insurance 

effected by the plaintiffs with the defendants 
upon jute shipped by the plaintiffs upon the 
German steamer K a tten tu rm  at and from Calcutta 
to Hamburg, and by the London Jute Association 
insurance clauses extending to a period not 
exceeding fifteen days after final discharge ot 
vessel. The policy included war risks and was 
against the usual perils, of which I  need only 
mention “ men-of-war, enemies, takings at sea, 
arrests, restraints, and detainments of all kings, 
princes, and peoples.” „ ,,

The facts are stated in the judgment ot the 
court below and of Swinfen Eady, L.J., and 1 
shall only state them generally. A t the time ot 
the declaration of war between Great Britain and

Germany, the K a tten tu rm  was in the Mediter
ranean proceeding on her voyage, and about the 
5th or 6th Aug. she put into Messina, and after
wards shifted to Syracuse. The plaintiffs did not 
at the time of the declaration of war know exactly 
the position of the K atten tu rm , but they knew she 
was on her voyage, and on the 18th Aug. wrote to 
the defendants mentioning her name as one ot 
the German steamers in which they were or might 
be interested. Later in the month they seem to 
have obtained information that she had put into 
Messina, and on the 1st Sept, they gave notice ot 
abandonment, as a constructive total loss through 
consequence of hostilities, of the jute on board 
the steamship K a tte n tu rm  stopped at Messina. 
The defendants declined to accept the abandon- 
meat, but agreed to put the plaintiffs in the same 
position as if a writ had been issued.

There was a dispute with the master of the 
vessel as to his giving up the goods, which he at 
first refused to do except upon terms to which the 
plaintiffs would not agree, but eventually they 
went to an Italian buyer without prejudice to the 
rights of the parties to the policy of insurance. 
In  the meantime the plaintiffs had given a second 
notice of abandonment on the 16th Bee., on 
another ground. The defendants declined 
accept this abandonment also.

Upon these facts the plaintiffs claimed pay
ment from the defendants as for a constructive 
total loss on the following grounds: that the 
frustration of the venture was a loss of the goods; 
that the venture was frustrated by the restraint 
of princes because the declaration of war rendered 
it  illegal for the plaintiffs to carry it  out by 
sending the goods on to Hamburg and delivering 
them to an alien enemy; that there was a loss 
by capture of men-of-war because the K atten 
tu rm  at Messina could not continue her 
without certainty of capture by reason of the 
proximity of French and English cruisers; that 
there was a loss by enemies because the goods 
were in the hands of an alien enemy on an enemy 
ship. I  agree with Bailhache, J . that the maste 
had no intention of prosecuting the voyage 
further than Messina within a time th^t wo°ia 
have been commercially practicable, and that » 
he had in fact prosecuted his voyage, and gon 
much further, he would almost certainly haw 
been captured by the French or English fleets, 
and that the voyage was then and ¡¡here abandonee- 
I  also agree with him that by the abandonme 
of the voyage there was a destruction of w*
adventure. . fu0

I t  was argued before us that this was not 
fact, and that the adventure was destroyed becao 
the goods were the property of British sabjec • 
because if they had belonged to neutrals they 
could have been transhipped into a neutral vesse», 
and carried to their port of discharge. This may 
well be so theoretically, but there was no evident 
that it could have been done within a time j  
would have been commercially practicable, ana 
shall not, without evidence, assume a state 
facts which I  do not think existed. I  therein 
think that the act of the master in putting in 
Messina and remaining in Italian waters w 
destruction of the adventure, whether the go 
belonged to a British owner or not. v.

I  think it is decided by the case of ^ n d a y v 
B rit is h  and Foreign M arine  Insurance C o m p a  » 
(sup.) that the frustration of the adventure i®
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loss of the goods, and that the Marine Insur
ance Act of 1906 has not altered the law in 
that respect. That case also, I  think, decides 
that a declaration of war by the Sovereign, by 
making it illegal to have any commercial rela
tions with the enemy, is a restraint of princes, 
and that if either the cargo owner or the ship
owner, by reason of the declaration, terminates 
the adventure of sending goods to an enemy port, 
that iB a loss by restraint of princes. I t  is true 
that in that case the restraint was exercised on 
the action of the shipowners who gave up the 
voyages, but I  think the principle applies equally 
to the cargo owner, and if he terminates the 
adventure by reason of the proclamation, I  think 
the authority of that decision shows that there is 
equally a loss by restraint of princes. This, I  
think, is the effect of that decision, and we must 
accept it.

The respondents, however, contended that in 
this case the plaintiffs had not terminated the 
adventure on that ground, but that it  was ter
minated by the act of the master in breaking off 
the voyage at Messina, and so making it 
Impossible to carry out the venture. I t  is not 
necessary to state any reason for abandonment 
>n the notice, and the plaintiffs did not state any, 
except the wide ground of consequences of 
hostilities, but I  think the only inference to be 
drawn from the facts is that they intended to 
abandon because of the breaking off of the 
voyage, and consequent inability to carry out the 
venture. I  have already said that I  think the 
breaking off of the voyage did frustrate the 
venture, irrespective of the nationality of the 
owners of the goods.

The declaration of war did not prevent the 
master of the German ship from carrying 
the goods on to Hamburg, if he could escape 
the enemy cruisers, and the plaintiffs could 
have done nothing to prevent him, but they 
could have given notice of abandonment, and 
they did not do so during the whole of the 
month of August, but only after they had heard 
that the K atten tu rm  had stopped at Messina, 
and when they repeated the notice it  was on the 
ground that they could not obtain the goods 
because the master had been prohibited by the 
German Government from giving them up. I  
am satisfied that in giving notice of abandon
ment they were not acting in any way on the 
declaration of war, and had not it present to 
''heir minds in any way. The point was stated 
bo be a new one in insurance law by Lord 
Reading, 0. J. in Sanday v. B rit is h  and Foreign  
M arine Insurance Company (20 Com. Cas. 399), 
aad it obviously did not occur at that time to the 
Plaintiffs. I f  it had, they would have given notice 

abandonment at once, if they wished to act 
on it.

I t  was, however, argued for the plaintiffs that 
the declaration acted automatically, as it is called 
bJ Bailhache, J. at p. 311 of the report above 
mentioned, or ipso facto, to use the words of 
Bprd Wrenbury, and immediately destroyed the 
adventure without any action or exercise of 
volition on the part of the plaintiffs. I  do not think 
his is S0- fpjje adventure is carrying the goods to 

ftamburg. I  think there may be cases in which 
he adventure would not be frustrated by the 

declaration of war, and the cargo owner might 
n° t  be able to prevent the cargo being carried on

to the port of destination and delivered, and the 
maritime adventure so completed, although the 
result might be the loss of the goods by capture 
when they arrived. I  do not think the decision 
in Sanday’s case did go so far as the contention 
of the appellants ; it decided that after the 
declaration of war it  was the duty of shipowner 
and cargo owner not to pursue the adventure, 
and if either in consequence terminated the 
adventure there was a loss by restraint of princes.

In  this case, as I  have said, the adventure was 
in fact terminated for another reason altogether, 
that is, because the master put into Messina and 
discontinued the voyage, and it was not possiole 
to send on the goods, whatever the nationality of 
the owners, within any commercially possible 
time. I t  seems to me that this termination of 
the adventure was the proximate cause of the 
loss, and that it is not open to the plaintiffs to 
say that they might have terminated it for another 
reason, and if they had done so it would have 
brought the loss of the adventure within another 
peril. 1 think, therefore, that there was not a loss 
from restraint of princes.

On the other two points I  agree with the ju d g 
ment of Bailhache, J ., and do not think it 
necessary to discuss them at length.

I  agree with the argument of the appellants 
that, in considering the series of cases from 
Hadkinson  v. Robinson (sup.) to K acianoff v. 
China Traders' Insurance Association (sup.), regard 
must be had to the changed conditions of war, 
and that such questions are always one of degree, 
but I  can see no reason fcr differing from the 
conclusion of Bailhache, J. that the master in 
this case put into Messina to avoid a peril, and 
not in consequence of a peril.

I  think the appeal should be dismissed.
B a n k e s , L.J. read the following judgment:— 

This is an appeal from a judgment of Bailhache, J. 
The appellants are merchants in London. In  
June 1914 they entered into a contract to sell 500 
bales of jute to a German firm. The contract 
provided that the jute was to be shipped from 
B r it is h  India to Hamburg between the 1st June 
and the 30th June of that year, and that payment 
was to be made in cash in London within twenty- 
four hours of the official arrival of the steamer 
of the port of destination in exchange for bill of 
lading and freight release, and policy or approved 
letter of insurance. The contract also contained 
provisions as to the weighing of a certain per
centage of the bales at the port of destination. 
In  part fulfilment of this contract the appellants 
shipped 288 bales on board the German steamer 
K a tten tu rm  at Calcutta, and took out a policy of 
insurance with the respondents covering the goods 
on the voyage from Calcutta to Hamburg, and 
for a period not exceeding fifteen days from the 
first discharge of the vessel, if  the goods were 
temporarily placed on quay or in barge at 
Hamburg awaiting delivery being taken by the 
consignee.

The K atten tu rm  sailed from Calcutta on some 
date in July, and on the 4th Aug, the date when 
war was declared between this country and 
Germany, she was in the Mediterranean. On 
either the 5th or 6th Aug. the vessel put 
into Messina, and later she was moved to 
Syracuse. The learned judge came to the con
clusion, on the evidence before him, that the
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master of the vessel, when he put into Messina, 
did not intend to continue the voyage, and that 
from a commercial point of view the voyage must 
be treated as having been abandoned at that time. 
I  agree with the view taken by the learned judge. 
The immediate effect upon the appellants’ 
position of the declaration of war, coupled with 
the action of the master of the vessel, and the im
possibility of transhipping the goods on to another 
vessel, was undoubtedly to put an end both to 
their commercial adventure of selling the goods 
to the German firm, and to their maritime 
adventure of having the goods conveyed from 
Calcutta to Hamburg for delivery to consignees 
there. I t  is with the latter adventure only that 
the respondents are concerned, and their concern 
in it  is limited by the terms of the policy which 
they issued to the appellants. The risks against 
which the respondents, by the terms of their 
policy, undertook to indemnify the appellants, 
included “ men-of-war, enemies, takings at sea, 
arrests, restraints, and detainments of all kings 
and princes.”

The question raised by the action and in this 
appeal is, to use the language of sect. 55 of 
the Marine Insurance Act 1906, whether the 
loss which the appellants undoubtedly suffered 
was proximately caused by a peril insured 
against. The learned judge decided that it  was 
not.

The appellants put their case in a number of 
different ways, and endeavoured to support it 
on a number of quite different grounds. They 
contended, in the first place, that when the 
K a tte n tu rm  put into Messina she was in the 
zone of peril, and in risk of capture by English 
and French men-of-war, and that consequently 
the loss of the adventure was due to a peril 
insured against. This appears to have been 
made the main argument in the court below. 
The learned judge decided against the appellants’ 
contention on the facts. He came to the con
clusion that the master of the Kattenturm , put 
into Messina, and afterwards into Syracuse, to 
keep out of harm’s way, and to avoid any peril 
of capture, and in this view I  agree. I t  was 
argued before us that modern conditions required 
a different view to be taken of what constitutes 
being in actual peril from what was taken in 
former times under quite different conditions. 
I  do not agree that this argument goes the length 
contended for. Conditions have certainly entirely 
altered, but there must still always be a dividing 
line between the case of a vessel which is in real 
peril of capture, and the case of a vessel whose 
master has taken sufficiently early and sufficiently 
complete steps to keep altogether out of harm’s 
way. In  my opinion the earlier authorities on 
this point are still good law, and |I think that 
this was recognised as being so in the recent 
decision in the House of Lords in Sundays’ 
case. Upon this first point, therefore, the appel
lants fail.

A  second point taken was that there was a loss 
caused by “ enemies,” and this was based upon 
the contention that the master of the K a tten tu rm  
refused to hand over the goods, either at Messina 
or at Syracuse, and that this refusal amounted to 
a seizure of the goods by an enemy. In  the court 
below the learned judge treated this as a point 
which was not proved, and it is sufficient to say 
with regard to it that when the facts are con

sidered they do not, in my opinion, establish the 
contention.

The last point is the one which waB most 
pressed in this court, and was put in the fore
front of the argument. I t  was contended that 
the effect of the declaration of war rendered it 
unlawful and impossible for the appellants to 
complete the adventure, and that even if the 
master had determined to continue the voyage, 
and had landed the goods at Hamburg, their 
seizure there by the enemy was inevitable, and 
that on these grounds there was, within the 
meaning of sect. 60 of the Marine Insurance Act, 
a constructive total loss of the subject-matter 
insured, because that subject-matter had been 
reasonably abandoned on account of its actual 
loss appearing to be unavoidable. In  support of 
this contention the decision in Sunday’s case was 
much relied on. There is, however, this essential 
distinction between the facts in Sunday’s case 
and the facts in the present one. In  Sunday’s 
case there was no dispute that the masters of the 
vessels did in fact desist from their respective 
voyages because of the declaration of war, and 
the illegality of proceeding to their destinations, 
and that the owners of the goods -gave notice of 
abandonment because of the action of the masters 
in thus determining the adventures. In  the 
present case both points are in dispute. This 
point Bailhache, J. appears to have dealt with 
very shortly in the court below. In  the report 
of his judgment in 31 Times L. Rep. 538, he says 
that the question does not arise having regard to 
the decision at which he had arrived on the first 
point. In  this conclusion of the learned judge I  
agree. Having regard to the stress laid upon this 
part of the appellants’ case, I  think it neces
sary to state my reasons. The appellants have 
insisted upon their right to have attention 
focussed upon their position and their action as 
cargo owners, and claim that their position must 
not be prejudiced by a consideration of the 
action of the shipowner or his master, over whose 
actions they have no control, and whose actions 
do not bind them. They complain that sufficient 
attention has not been paid to their position and 
their action in the decision at which the learned 
judge .has arrived. I t  appears to me that the 
weak part of the appellants’ case on this point is 
that it  fails to pay sufficient attention to what, in 
my opinion, was the real position and action of 
the appellants. I t  is an essential condition of a 
constructive total loss that there shall have been 
an abandonment by the assured to the insurer, 
and abandonment involves an election by the 
assured. The assured has an option whether he 
will or will not elect to treat any given set of 
circumstances as a constructive total loss. I f  he 
does so elect he must, in a case like the present, 
give notice of abandonment within a reasonable 
time after the receipt of reliable information of 
the loss : (sect. 62 (3) of the Marine Insurance Act 
1906). When once the assured has exercised his 
option and given notice of abandonment, he must, 
I  think, be bound by his election; further, to 
render the insurer liable upon a policy, tb® 
assured must show that the circumstances which 
he has elected to treat as a constructive total 
loss were the proximate cause of the loss sus
tained. I f  these conclusions are correct, how do 
they apply to the present case P They appeaJ 
to me to put the appellants in this difficulty. I 1
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the appellants elected to treat the action of the 
master, in abandoning the voyage at Messina, as 
a constructive total loss, then they exercised 
their option in respect of circumstances which, 
upon the finding of the learned judge, and in my 
opinion also, were the proximate cause of the loss 
sustained, but which, on the other hand, were not 
brought about by a peril insured against. If , on 
the other hand, they seek to found their election 
on some other set of circumstances, they must 
prove (1) that they did so elect, and (2) that the 
circumstances were the proximate cause of the 
loss sustained. As I  understand the decision in 
Sanday’s case in the House of Lords, it  is an 
authority for the proposition that had the 
assured, immediately on the declaration of war, 
elected to treat that circumstance with its atten
dant consequences, not only of the illegality but 
the possibility of completing the adventure, as 
a constructive total loss, they would have been 
entitled to recover in this action. In  my opinion 
there is no evidence that the appellants did 
so elect. On the contrary, I  think the evidence 
is conclusive the other way. No notice of aban
donment was given until the 1st Sept., which 
seems to me very late, if  not too late, if the 
election was founded on the declaration of war, 
but in any event is quite inconsistent with the 
idea that the appellants were exercising their 
option because of the declaration of war, the 
efEects of which were immediate, and required no 
investigation. In  the second place, the notice, 
when sent, refers to the fact that the K atten tu rm  
was stopped at Messina. The third fact that 
appears to me to be very material on this point 
18 that a second notice of abandonment was given 
as late as December, and the ground is stated to 
iJc that the owners of the K a tten tu rm  'had 
definitely stated on the 20th Nov. last that the 
German Government had prohibited any delivery 
?f the goods to British subjects. I f  this is the true 
inference from the facts, it  seems to me 
impossible for the appellants to ignore the action 
nf the master in abandoning the voyage as he 
d id ; that action did in fact frustrate the 
adventure, and, unless the appellants can show 
that they took advantage of some circumstances 
anterior in date to the action of the master, his 
action must be the proximate cause of the loss, 
and any subsequent action of the assured becomes

of

Solicitors : for the plaintiffs, Behder and 
for the defendants, Waltons and Co.

Tor these reasons I  think that the judgmentv u o o o  i c a o u u o  x  i n n

“ mlhache, J. was correct. Appeal dismissed.
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K IN G ’S B EN C H  D IV IS IO N .
Jan. 21 and 24, 1916.

(Before B a il h a c h e , J.)
Crossfield  a n d  Co. v . K y le  Sh ip p in g  

Co m p an y , (a)
B il l  of lading inconsistent with, charter-party— 

Prevalence of h ill of lading—“ Perils of the sea."
B y a charter-party dated the 28th M ay  1913 the 

p la in tiffs  chartered the steamship K „ belonging to 
the defendants, to proceed to Grindstone Island, 
New Brunswick, and there load a cargo of timber 
and therewith proceed to certain ports (including 
Manchester) as ordered. Freight was to be payable 
on measurement of quantity delivered as ascertained 
at port of discharge, and a ll responsibility of the 
charterers under the charter was to cease as soon 
as the cargo was alongside. The mutual excep
tions included “  perils of the sea.”  The captain 
or his agent was empowered to sign bills of lading  
which, i t  was agreed, should be “  conclusive evi
dence against the owners as establishing the 
quantity delivered to the ship as stated therein.”  
The p la in tiffs  gave instructions that the vessel 
when loaded should proceed to Manchester. The
K . was loaded from lighters, the contents of which 
was checked by surveyors as i t  le ft the shore. 
Owing to rough weather, a quantity of the 
timber fell between the lighter and the ship and 
was lost, but despite this the master of the vessel 
signed a b ill of lading in  this form : “ Shipped in  
good order and well conditioned on board the 
steamship Kylestrome ” the quantities of timber 
contained in  the surveyors' reports. The result 
was that on a rriva l at Manchester the cargo was 
found to be short. I n  an action by the p la in tiffs  
for damages for short delivery the defendants con
tended that the timber was lost through perils of 
the sea, since by the charter- party the terms of 
which must be incorporated in  the b ill of lading, 
the responsibility of the charterer ceased as soon as 
the cargo was alongside, whereby the responsibility 
of the defendants commenced and the exception of 
“ perils of the sea ”  came into operation.

Held, that the words in  the b ill of lading, “  shipped 
. . . on board the steamship Kylestrome,”
were inconsistent w ith the provision in  the charter- 
party that the cargo was only to be delivered 
alongside, and must p re va il; that, in  consequence, 
the exception of “ perils of the sea ”  never came 
in to operation, and the p la in tiffs  were therefore 
entitled to succeed.

Lishman v. Christie (57 L. T. Rep. 552 ; 19 Q. B. 
D iv. 333) followed.

Pyman v. Burt (1 Cab. <fc F . 207) discussed.
A ction  tried by Bailhache, J.

On the 11th April 1913 the plaintiffs, Crossfield 
and Co., timber merchants, of Barrow-in- 
Furness, entered into a contract with J. Nelson 
Smith, of St. John, New Brunswick, to buy a 
cargo of wood which was to be shipped at Grind
stone Island for Manchester on c.i.f. terms.

On the 28th May J. Nelson Smith chartered 
the steamship Kylestrome to load the cargo in 
question. By the charter-party it  was agreed 
that the steamship Kylestrome should, with all
(a) Reported by L eonaed C. T homas, Esq., Barrister-ftt-Law.
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convenient speed, sail and proceed to Grindstone 
Island, New Brunswick, and there load a cargo 
of timber, and being so loaded should therew ith 
proceed to a number of named ports (includin g 
Manchester) as ordered on signing bills of lading.

The charter-party continued in these terms:
2. F re ig h t payable on m easurem ent o f q u a n tity

delivered as and when ascertained a t the p o rt o f d is
charge. . . . A l l  respons ib ility  whatsoever o f the
charterers hereunder ceases as soon as the cargo is 
alongside.

3. The act o f God, perils  o f the  sea, &c., a lways 
m u tu a lly  excepted, even when occasioned by negligence, 
de fau lt, o r e rro r in  judgm ent o f the p ilo t, m aster, 
m ariners, or o ther servants o f the  shipowners.

13. Captain or agent to  sign b ills  o f lad ing  as per 
surveyors’  re tu rn  fo r  the  cargo, and, i f  required, fo r 
separate parcels and de live r according ly.

14. B ills  o f lad ing  sha ll be conclusive evidence 
against the  owners as estab lish ing the q u a n tity  de
live re d  to  ship as stated there in . The capta in ’s or 
agent’s s ignature to  be accepted in  a ll oases as b ind ing  
on owners.

On the 28th June the Kylestrome arrived at 
Grindstone Island and moored at the buoys at 
the back of the island. On the 30th June load
ing commenced, which was performed from 
lighters which carried their cargo stowed athwart- 
ships. The captain’s agent signed the bills of 
lading in these terms :

Shipped in  good order and w e ll conditioned by J. 
Nelson S m ith  on board the steamship called the steam
ship Kylestrome . . . one hundred and seventy-seven 
thousand tw o  hundred and e ighty-one pieces o f deals, 
battens, &c., con ta in ing three m illio n  one hundred and 
seventy thousand five  hundred and fifty - fiv e  superficial 
fee t . . .  in  accordance w ith  cha rte r-pa rty  dated 
M a y 28, 1913, the term s, conditions, and exceptions 
(inc lud ing  negligence clause) contained in  w hich are 
he rew ith  incorporated and fo rm  p a rt hereof. In  
w itness whereof the  m aster o f the said vessel hath 
affirm ed to  tw o  b ills  o f ladiDg a ll o f th is  tenor and date, 
one o f w h ich  being accomplished, the other to  stand 
vo id . —  (Signed) J. F . K n i g h t  a n d  C o ., Agents.—- 
H arvey, N .B ., J u ly  16, 1913.

On the 17th July the Kylestrome left Grind
stone Island. On arrival at Manchester it  was 
found that the cargo was short by eighty-five 
standards. The plaintiffs in consequence brought 
this action against the defendants to recover 5581. 
damages for non-delivery of cargo which they 
alleged had been lost. The defendants in their 
defence said that the cargo was lost while along
side the ship; that the loss was therefore due to 
perils of the sea; and that responsibility on 
their part was in consequence excluded by the 
exceptions clause in the charter-party.

F . D . M acK innon, K.C. and W. A . Jo w itt for 
the plaintiffs.

A . A . Roche, K.O. and R. A . W righ t for the 
defendants.

B a il h a c h e , J.—The Kylestrome was chartered 
on the 28th May 1913 to proceed to Grindstone 
Island, New Brunswick, and there load a cargo 
of timber, and bring it to some port or other 
in the United Kingdom I t  brought the 
cargo to the Manchester Ship Canal, where it 
arrived on the 31st July 1913, going into 
berth the same or the next day. So far as the 
ship was concerned, the cargo was completely 
discharged on the 9th Aug., and the ship went 
away.

The cargo was established on a bill of lading, 
which stated the number of pieces of wood on 
board and the number of superficial feet. The 
charter-party, or more particularly the bills of 
lading, were to be “ conclusive evidence against 
the owners as establishing the quantity delivered 
to the ship.”

When the cargo was discharged—the discharge 
being entirely by the Manchester Ship Canal 
Company—it turned out that there was a shortage 
of eighty-five standards. There was no loss of 
cargo after it had been received on board, but 
there was this shortage between the amount said 
to have been established by the bills of lading 
and the Manchester out-turn reports.

I t  is suggested that there may have been some 
serious mistake in the report of the out-turn 
from the Manchester Ship Canal Company. I t  
is true that where a tally passes through several 
hands there is always a liability to error, but in 
this case nothing has been given to show that 
there was any error. The method of tallying is 
most elaborate. I  do not propose to go into all 
its details, but the circumstances of the system 
are that no tally is made at the ship’s side. 
When the ship arrives, she is allocated a berth, 
and alongside her on the quay there is a clear 
space on to which the cargo is taken from the ship. 
Some of the cargo in the course of discharge goes 
straight away to customers who have bought it. 
The goods are delivered either by railway truck 
or by lorry. When the cargo goes away in this 
way the cargo is tallied into the truck and into 
the lorry. When it goes by railway truck a 
statement of the number of pieces in the truck is 
given to the railway company, who have an 
opportunity of checking it. When it goes away 
by lorry a similar statement is given to the lorry 
driver.

The rest of the cargo is first of all put on the 
quay in the space opposite the ship, and tallied. 
I f  it  is not wanted for delivery it is removed to a 
storing ground some one and a half miles 
away, inside a walled area, which is part of the 
Manchester Ship Canal Company’s premises. 
When it arrives there it is tallied, and stacked in 
various stacks according to its lengths. These 
stacks are counted over and tallied there by the 
persons in charge. When it does go away from 
there it  is also tallied into trucks or lorries. I t  
is true to say that the full basis of the thing is 
the correct tally, which is made in the first 
instance by the persons who tally, either into the 
truck or lorry or into this storing ground.

Having regard to the very careful way in which 
it  is done, and the elaborate system which 
prevails at the Manchester Ship Canal, I  should 
be quite unable to hold that they had made 
anything like so serious a mistake as would be 
represented by a deficiency of eighty-five 
standards of this timber, unless there was some 
positive evidence that some mistake had in fact 
been made.

I  have come to the conclusion upon the facts of 
the case that the quantity which the Manchester 
Ship Canal Company show by their out-turn and 
the quantity on this steamer is the correct 
quantity. That being so, it  is agreed that that 
quantity is eighty-five standards short of the 
quantity mentioned in the bills of lading. The 
ship is liable for the quantity mentioned in the 
bills of lading, as conclusively on board the ship-
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Whether it  is conclusively on board ship depends 
upon the construction of the bills of lading and 
the charter-party. Before I  come to the con
struction of the bill of lading and the charter- 
party, I  want to say a word as to what happened 
at the other end.

The cargo was put into lighters and taken in the 
lighters to the ship’s side. As the cargo was put 
into the lighters it  was tallied by surveyors. The 
figures in these surveyors' reports are all collected 
together, and ultimately, when they have been 
all _ collected together, are put into the bill of 
lading which is presented to the master for 
signature, together with a synopsis of the sur
veyors’ reports as to figures. The master of the 
ship has an opportunity, if  he likeB, of seeing the 
reports.

In  the present case the captain did not sign. 
He wanted to get the ship away, and he gave his 
agent authority to sign. The agent signed the bill 
of lading after seeing the reports, or after having 
an opportunity of seeing the reports. From 
the master’s protest it  appears that after the 
cargo had been delivered into lighters alongside 
this ship there was one day during the loading 
which waB rough, and a good deal of the timber 
was battered about, and some of it  was lost 
between the lighter and the ship. Whether that 
quantity was as much as eighty-five standards I  do 
Uot know; but plaintiffs, who had a policy which 
covered the cargo during the loading as well as 
°n the voyage, put the matter before their under
writers, and their underwriters paid for this loss. 
■i-Mse are the circumstances on the other side.

By the charter-party the cargo is to be brought 
alongside, and freight is payable on the quantity 
delivered as and when ascertained at the port of 
discharge, less the value of cargo short delivered, 
lf any, and all responsibility of the charterers 
peases as soon as the cargo is alongside. Mr. 
^toche says that shows quite clearly that, so far 
®8 the ship is concerned, the ship takes the 
esponsibility for the cargo when the cargo is 
slivered into lighters alongside the ship and 
etore the cargo has, in fact, reached the ship’s 

ucck. I t  g0es on further :
Captain or agent to sign bills of lading as per but’ 

6yore’ return for the cargo, and if required for separate 
Psrcels, and deliver accordingly. Bills of lading shall be 
onclusive evidence against the owners as establishing 

0 e quantity delivered to ship, as stated therein. The 
Ptain’s or agent’s signature to be accepted in all oases 
binding on owners.

the contract of sale, dated, the 11th April 
th S00^8 were deliverable by the sellers to
¡a 6 vessel at Grindstone Island, and “  the seller 
q to be responsible for any deterioration of 

? or condition after the goods have been 
ut alongside the vessel.”

and Roche said that if you look at the matter 
th  ̂ race it out all the way through you will find 
Bav .V1680 documents fall into line thus: He 
fin' b 0 responsibility of the seller to the buyer 
So f 0̂8 wken the goods are alongside the ship. 
t-L as the ship is concerned, the only duty of 

13“IPper is to deliver the goods alongside the 
tab '51 fighters, and the ship from that time 

cb the responsibility.
fiilit taking from that time the responsi-
Co y> the exceptions clause in the charty-party 
gjjj 6f? ‘uto play before the wood, so far as the 

P >b concerned, reaches the ship’s deck, and 
y oL. X I IL ,  S . S.

while the goods are in the lighters alongside at 
the ship’s responsibility. He points out that the 
surveyors’ report, the tally made by surveyors on 
the other side, does not purport to be a tally of 
anything at the ship’s side, and only purports to 
be figures of the tally of the wood as it is put 
into the lighters.

He says, seeing how the facts stand, that the 
bill of lading is to be conclusive evidence of the 
quantity delivered to the ship, not delivery to the 
ship in the sense that it  actually reaches the 
ship’s deck, but delivery to the ship in this sense, 
that it  is delivered to the Bhip alongside in a 
position in which from that time onwards the 
ship takes full responsibility; that being the case, 
it  is only natural the ship is prepared to take the 
tally made by the surveyors of the cargo going 
into the lighters, because they know quite well 
that if  there is any loss by any of the excepted 
perils they will not be responsible for the cargo 
so lost.

The shipper’s liability ends at a particular 
place, and the ship’s responsibility begins at the 
same place, the statement in the bill of lading 
takes effect from the same place, and the buyers 
know perfectly well that is so because in their 
policy of insurance they are careful to insure 
from that point also during the loading and 
during the voyage. There is, of course, a great 
deal to be said in favour of this proposition, and 
of that line of argument. I t  does seem to make 
everything, as Mr. Roche says, fall into line and 
make everything perfectly reasonable.

There is, however, this very serious difficulty in 
the way. There is the difficulty of the bill of 
lading itself. The bill of lading says : Shipped 
in good order and well conditioned on board the 
steamship Kylestrome.”

I t  is true the b ill o f lading incorporates the 
charter-party, but i t  is also true to say tha t where 
the b ill o f lading incorporates the charter-party, 
i f  there is any inconsistency between the charter- 
party so incorporated and the b ill of lading, the 
b ill of lading must prevail, and any inconsistency 
in  the charter-party must go. I t  is d ifficu lt to 
Bee how “  shipped in  good order and well con
ditioned on board the Kylestrome ”  can mean any
th ing  else than tha t the goods which are mentioned 
in the b ill of lading have in  fact reached the 
ship’s deck, and i f  i t  means that, tha t the goods 
have in fact reached the ship’s deck, then i t  is 
quite clear tha t the exceptions in  the b ill of 
lading relating to what happens to the goodB 
before they reach the ship’s deck cannot be incor
porated in to the b ill of lading because ex hypothesi 
the goods are already on the ship’s deck.

However, I  should myself, I  think, have been 
so attracted by Mr. Roche’s argument and the 
business sense of it, that I  should very likely have 
acceded to it  and come to the same conclusion 
as that come to by Hawkins, J. in Pym an  v. B u r t  
(1 Cab. & E. 207).

But it appears to me this case is distinguishable 
in principle from the case of Lishm an  v. Christie  
(57 L. T. Rep. 552 ; 19 Q. B. Div. 333). In  that 
case Pym an  v. B u r t  was cited to the court, and 
the court seems to have thought the circumstances 
were in some way distinguishable. Lord Esher 
says they are not distinguishable, and that Pym an  
v. B u rt  was wrong.

In  Lishm an  v. Christie  (sup.) Lindley, L.J. 
said : “ The question in this case seems to me to

2 U
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turn entirely on the effect of the clause in the 
charter-party which provides that the bill of 
lading shall he conclusive evidence against the 
owners of the quantity of cargo received as stated 
therein. The reasons for the insertion of such a 
clause are tolerably obvious. The shipowner in 
the present case desires to do exactly what he has 
agreednot to do—viz ,to show that the ship did not 
receive so large a quantity as by the bill of lading 
it  is stated to have received. I  cannot see on what 
principle, in the face of that provision, he can 
claim to do so. I f  there had been any fraud the 
question would have been different, but there can 
be no suggestion of fraud here. The shipowner 
has agreed to be bound by the statement in the 
bill of lading, and by that he must stand or tall. 
The whole object of such a provision as this is to 
prevent such a dispute as has here arisen. For 
these reasons I  agree that the appeal should be
dismissed.” .

Inasmuch as the charter-party in that case is 
practically identical with the charter-party in 
question here, it  seems to me I  should be going 
wrong if I  followed Pym an  v. B u rt  or if I  yielded 
to what I  think is very likely the business reason 
of the thing, and followed my own inclination and 
Mr. Roche’s argument.

The result must be that the plaintiffs succeed. 
There can be no question of figures and, I  gather, 
no question of amount. The amount claimed iB 
588Z. 4s. lid ., and that is the amount for which 1 
give judgment, with costs.

Judgment fo r  p la in tiffs .

Solicitors for the plaintiffs, Trinder, Capron, 
and Co.

Solicitors for the defendants, W. A. Crump  
and Co.

Stttriciat Committee of tfje frifog Council,

Feb. 14, 15, 16, 17, 18, M arch  21, and 
A p r i l 5, 7, 1916.

(Present: The Right Hons. Lords Pa r k e r  of
W  A D D IN G T O N , S U M N E R , P A R M O G R , W R E N -
b u r y , and Sir A r t h u r  Ch a n n e l l .)

T h e  Z am o ra , (a)
ON A P P E A L  P R O M  T H E  P R O B A T E , D IV O R C E , A N D  

A D M IR A L T Y  D IV IS IO N  ( IN  P R IZ E ) , E N G L A N D .

Prize Court—Neutra l cargo— Contraband— Requisi
tion before condemnation— Order in  Council— 
V alid ity— Prize Court Rules 1915— Order X X IX . ,  
rr. 1, 2, 5.

B y  Order X X IX .  of the Prize Court Rules, as 
authorised by an Order in  Council, i t  is  provided 
th a t: “ Where i t  is made to appear to the judge on 
application of the proper officer of the Crown that 
i t  is  desirable to requisition on behalf of H is  
Majesty a ship in  respect of which no fina l decree 
of condemnation has been made, he shall order 
that the ship shall be appraised, and that upon an 
undertaking being given . . . thê  ship shall
be released and delivered to the Crown.”

B y  Order I .  of the Prize Court Rules :  “  Unless the 
contrary intention appears, the provisions of these 
rules relative to ships shall extend and apply, 
mutatis mutandis, to goods.

(o) Reported by W , E. Re id , Esq., Barrister-at-Law.

A  Swedish vessel carrying copper, which was absolute 
contraband of war, was seized and brought into a 
B ritish  port. A  w rit was issued that the ship and 
her cargo should be condemned and confiscated. 
Before any adjudication as to these claims had 
taken place the Procurator-General, on behalf of the 
War Department, took out a summons that the 
Crown should be entitled to requisition the copper, 
leaving the question of the right to the same, or the 
proceeds of the sale thereof, to be decided at some 
later date.

Held, that Order X X IX . ,  r. 1, as an imperative 
direction to the courts is  not b ind ing;  that there 
was no inherent power in  the Prize Court to sell 
or realise the properly in  its  custody pending 
decision in  such a case as t h i s ; that a belligerent 
Power has by international law the right to 
requisition vessels or goods in  the custody of its  
Prize Court pending a decision of the question 
whether they should be condemned or released, 
but such right is subject to certain lim ita tion s . 
F irs t, the vessel or goods in  question must be 
urgently required for use in  connection w ith the 
defence of the realm, the prosecution of the war, 
or other matters involving national security, 
secondly, there must be a real question to be 
tried, so that i t  would be improper to order an 
immediate release, and, th ird ly , the right must 
be enforced by application to the Prize Court, 
which must determine ju d ic ia lly  whether, under 
the particular circumstances of the case, the right 
is  exercisable; and that in  the present case there 
was insufficient evidence before the President to 
ju s tify  him making the order appealed from. 1 
order was therefore set aside.

As the copper had been used up by the War Depar - 
ment no order fo r Us restitution could be made, 
and there must be a declaration instead and leave 
granted the claimants, in  the event of their 
ultimately succeeding in  the proceedings for con
demnation, to apply to the court below for damages, 
i f  any, as they might have suffered by reason o] 
the order and what had been done under it. I n n  
proper case both damages and costs can 
awarded against the Crown or the officer repre 
senting the Crown in  the proceedings.

Decision of Evans, P. (13 Asp. M ar. Law Cas. 144. 
113 L. T. Rep. 649; (1916) P. 27) reversed.

A pp e a l  from an order of the President of the 
Admiralty Division of the High Court in‘ P rl^ ’ 
reported 13 Asp. Mar. Law Cas. 144; 113 L. *• 
Rep. 649; (1916) P. 27.

The question raised for decision was whether 
the W ar Department had power to requisition 
400 tons of copper on board the neutral steamship 
Zamora, belonging to the Swedish Trading Com
pany of Stockholm, and destined for a n e u tr 
port, before the cargo had been properly con
demned as prize of war.

The Zamora, when proceeding from 
York to Stockholm, was, on the 8th April I f  ’ 
stopped by a British warship and taken 
Barrow-in-Furness. A  writ having been 18S?.p 
in prize claiming confiscation of both the 8 
and cargo, a summons was taken out by . 
Procurator-General that the W ar Departure 
be at liberty forthwith to requisition part or . 
cargo—namely, the copper—in accordance w\  
the provisions of Order X X IX .,  r. 5, of 
Prize Court Rules as altered by an Order 
Council of the 29th April 1915.
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Order X X IX .,  r. I ,  provides th a t:
W here i t  is  made to  appear to  the  judge on the a p p li

cation o f the proper officer o f the  Crow n th a t i t  is 
desired to  re qu is ition  on behalf o f H is  M a je s ty  a ship 
in  respect o f w h ich  no fina l decree of condemnation has 
been made, he sha ll order th a t the  ship sha ll be 
appraised, and th a t, upon an undertak ing  being given in  
accordance w ith  ru le  5 o f th is  order, the  ship sha ll be 
released and given to  the Crown.

Rule 5 provides th a t:
In  every case o f re qu is ition  under th is  order an 

undertak ing  in  w r it in g  sha ll be filed  by  the proper 
officer fo r the  Crown fo r  paym ent in to  cou rt on behalf 
o f the Crown o f the appraised value o f the ship. . .

By Order I., r. 2, the provisions of these rules 
relative to ships are applicable also to goods.

Sir S. T. Evans, P. held that he had power 
to make the order, and accordingly directed that 
the copper should be delivered up to the War 
Department in accordance with rule 5.

The owners of the copper appealed and sub
mitted that the proceedings were not in conformity 
^ith the law of nations.

Sir Robert F in la y , K.C., Leslie Scott, K.C., 
Roche, K.O., Balloch, and B aty  for the appellants.

Sir F . F . S m ith  (A. G.), Sir George Gave (S.-G.), 
Branson, and C. R. D unlop  for the respondents.

Sir Robert F in la y , K.C. in reply.
A p r il 7. — The considered judgment of the 

•Committee was delivered by

Lord P ar ker  op W a d ding to n . — On the 
°th April 1915 the Zamora, a Swedish steam- 
®hip bound from New Tork to Stockholm with 
a cargo of grain and copper, was stopped by 
°be of His Majesty’s cruisers, between the Faroe 
a^d Shetland Islands, and taken for purposes 
?*■ Search first to the Orkney Islands and then 
P° Barrow-in-Furness. She was seized as prize 
■n the latter port on the 19th April 1915, and 
a due course placed in the custody of the 

marshal of the Prize Court. I t  is admitted, on 
ae one hand, that the copper was contraband of 
ar, and, on the other hand, that the steamship 
as ostensibly bound for a neutral port. The 

We?B°n whether either steamship or cargo was 
wtul prize must therefore depend on whether 

y 6 steamship had a concealed or ulterior destina- 
°b in an enemy country, or whether the copper 

f»a*. ^  means of transhipment or otherwise, in 
destined for the enemy.

jj .  ®the 14th May 1915 a writ was issued by 
fi 8 Majesty’s Procurator-General claiming con- 
Utu t koth vessel and cargo, and on the 
th a-p Re 1915 the President, at the instance of 
r> , Procurator-General, made an order under 
giv' F r- L  of Prize Court Rules

lnS leave to the W ar Department to requisition 
gi 00PPer’ but subject to an undertaking being 
n in accordance with the provisions of 
Jr e.1l X X IX .,  r. 5. This appeal is from the 

sident’s order of the 14th June 1915. 
side W 11 ke convenient in the first place to con- 
pf - r the precise terms of Order X X IX . of the 
ijj ® Court Rules. In  so doing it must be borne 
to nk- that though the order in terms applies 
the p '?s only> it is by virtue of Order L, r. 2, of 
The £Ize Lourt Rules equally applicable to goods 
wher . t. rnie of Order X X IX . provides that 
apv.i.e [t is made to appear to the j udge on the 

** lcation of the proper officer of the Crown that

it is desired to requisition, on behalf of His 
Majesty, a ship in respect of which no final 
decree of condemnation has been made, Be shall 
order that the ship be appraised, and, upon an 
undertaking being given in accordance with rule 5 
of the order, the ship shall be released and 
delivered to the Crown. The third rule of the 
order provides that where in any case of requisi
tion under the order it  is made to appear to the 
judge on behalf of the Crown that the ship is 
required for the service of His Majesty forthwith,' 
the judge may order the same to be forthwith 
released and delivered to the Crown without 
appraisement. In  such a case the amount payable 
by the Crown is to be fixed by the judge under 
rule 4 of this order. The fifth rule of the order 
provides that in every case of requisition under 
the order an undertaking in writing shall be filed 
by the proper officer of the Crown for payment 
into court on behalf of the Crown of the appraised 
value of the ship or of the amount fixed under 
rule 4 of the order, as the case may be, at such 
time or times as the court shall declare that the 
same or any part thereof is required for the pur
pose of payment out of court.

The first observation which their Lordships 
desire to make on this order is that the pro
visions of rule 1 are p rim a  facie  imperative. 
The judge is to act in a certain way whenever it 
is made to appear to him that it  is desired, to 
requisition the vessel or goods in question on His 
Majesty’s behalf. I f  this be the true construction 
of the rule and the judge is, as a matter of law, 
bound thereby, there is nothing more to be said 
and the appeal must fail. If , however, it  appear 
that the rule so construed is not, as a matter of 
law, binding on the judge.it will have, if  possible, 
to be construed in some other way. Their Lord- 
ships, propose, therefore, to consider in the first 
place whether the rule construed as an imperative 
direction to the judge is to any and what extent 
binding.

The Prize Court Rules derive their force from 
orders of His Majesty in Council. These orders 
are expressed to be made under the powers vested 
in His Majesty by virtue of the Prize Court Act 
1894 or otherwise. The Act of 1894 confers on 
the King in Council power to make rules as to 
the procedure and practice of the Prize Courts. 
So far, therefore, as the Prize Court Rules relate 
to procedure and practice they have statutory 
force and are, undoubtedly, binding. But 
Order X X IX .,  r. 1, construed as an imperative 
direction to the judge is not merely a rule 
of procedure or practice. I t  can only be a 
rule of procedure or practice if it  be con
strued as prescribing the course to be followed 
if  the judge is satisfied that according to the law 
administered in the Prize Court the Crown has, 
independently of the rule, a right to requisition 
the vessel or goods in question, or if  the judge is 
minded in exercise of some discretionary power 
inherent in the Prize Court to sell the vessel or 
goods in question to the Crown. If ,  therefore, 
Order X X IX .,  r. 1, construed as an imperative 
direction be binding, it  must be by virtue of some 
power vested in the King in Council otherwise 
than by virtue of the Act of 1894. I t  was con
tended by the Attorney. General that the King in 
Council has such a power by virtue of the Royal 
Prerogative, and their Lordships will proceed to 
consider this contention.
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The idea that the King in Council, or indeed 
any branch of the executive, has power to pre
scribe t>r alter the law to be administered by 
courts of law in this country is out of harmony 
with the principles of our Constitution. I t  is 
true that, under a number of modern statutes, 
various branches of the executive have power to 
make rules having the force of statutes, but all 
such rules derive their validity from the statute 
which creates the power, and not from the 
executive body by which they are made. No one 
would contend that the prerogative involves any 
power to prescribe or alter the law administered 
in courts of common law or equity. I t  is, how
ever, suggested that the manner in which Prize 
Courts in this country are appointed and the 
nature of their jurisdiction differentiate them in 
this respect from other courts.

Prior to the Naval Prize Act 1864, jurisdiction 
in matters of prize was exercised by the High 
Court of Admiralty, by virtue of a commission 
issued by the Crown under the Great Seal at the 
commencement of each war. The commission no 
doubt owed its validity to the prerogative, but it 
cannot on that account be properly inferred that 
the prerogative extended to prescribing or alter
ing the law to be administered from time to time 
under the jurisdiction thereby conferred. The 
courts of common law and equity in like manner 
originated in an exercise of the prerogative.^ The 
form of commission conferring jurisdiction in 
prize on the Court of Admiralty was always sub
stantially the same. Their Lordships will take 
that quoted by Lord Mansfield in L indo  v. Rodney 
(2 Doug. 614) as an example. I t  required and 
authorised the Court of Admiralty “ to proceed 
upon all and all manner of oaptures, seizures, 
prizes, and reprisals of all ships or goods which 
are or shall be taken, and to hear and determine 
according to the course of Admiralty and the law 
of nations.” I f  these words be considered, there 
appear to be two points requiring notice, and each 
of them, so far from suggesting any reason why 
the prerogative should extend to prescribing or 
altering the law to be administered by a Court 
of Prize, suggests strong grounds why it  should 
not.

In  the first place, all those matters upon which 
the court is authorised to proceed are, or arise 
out of, acts done by the sovereign power in right 
of war. I t  follows that the K ing must, directly 
or indirectly, be a party to all proceedings in a 
Court of Prize. In  such a court his position is in 
fact the same as in the ordinary courts of the 
realm upon a petition of right which has been 
duly fiated. Rights based on sovereignty are 
waived, and the Crown for most purposes accepts 
the position of an ordinary litigant. A  _ Prize 
Court must of course deal judicially with all 
questions which come before it for determination, 
and it would be impossible for it  to act judicially 
if it  were bound to take its orders from one of the 
parties to the proceedings.

In  the second place, the law which the Prize 
Court is to administer is not the national or, as it 
is sometimes called, the municipal law, but the 
law of nations—in other words, international law. 
I t  is worth while dwelling for a moment on this 
distinction. Of course, the Prize Court is a 
municipallcourt, and its decrees and orders owe 
their validity to municipal law. The law it  
enforces may therefore, in one sense, be con

sidered a branch of municipal law. Nevertheless, 
the distinction between municipal and inter
national law is well defined. A  court which 
administers municipal law is bound by and gives 
effect to the law as laid down by the sovereign 
State which calls it  into being. I t  need inquire 
only what that law is, but a court which 
administers international law must ascertain and 
give effect to a law which is not laid down by any 
particular State, but originates in the practice 
and usage long observed by civilised, nations in 
their relations towards each other or in express 
international agreement. I t  is obvious that, if 
and so far as a Court of Prize in this country is 
bound by and gives effect to the orders of the 
King in Council purporting to prescribe or. alter 
the international law, it  is administering not 
international but municipal law ; for an exercise 
of the prerogative cannot impose legal obligation 
on anyone outside the King s dominions who is 
not the King’s subject. I f  an Order in Council 
were binding on the Prize Court, such court 
might be compelled to act contrary to the express 
terms of the commission from which it derived its 
jurisdiction.

There is yet another consideration which points 
to the same conclusion. The acts of a belligerent 
Power in right of war are not justiciable in its 
own courts unless such Power, as a matter of 
grace, submit to their jurisdiction. Still less are 
such acts justiciable in the courts of any other 
power. As is said- by Story, J. in the case 
of The Inv inc ib le  (2 Gall. 39, at p. 43) “ acts 
done under the authority of one Sovereign can 
never be subject to the revision of the tribunals 
of another Sovereign, and the parties to such acts 
are not responsible therefor in their individual 
capaoity.” I t  follows that but for the existence 
of Courts of Prize no one aggrieved by the acts of 
a belligerent Power in times of war could obtain re
dress otherwise than through diplomatic ohaunels 
and at the risk of disturbing international 
amity. An appropriate remedy is, however, pro
vided by the fact that, according to international 
law, every belligerent Power must appoint and 
submit to the jurisdiction of a Prize Court to 
which any person aggrieved by its acts has access, 
and which administers international as opposed 
to municipal law—a law which is theoretically the 
same, whether the court which administers it  i® 
constituted under the municipal law of the bel
ligerent Power or of the Sovereign of the person 
aggrieved, and is equally binding on both partie 
to the litigation. I t  has long been well settled 
by diplomatic Usage that, in view of the remedy 
thus afforded, a neutral aggrieved by any act o 
a belligerent Power cognisable in a Court of P fiz 
ought, before resorting to diplomatic intervention, 
to exhaust his remedies in the Prize Courts of t “ 
belligerent Power. A  case for such intervention 
arises only if the decisions of these courts are sue 
as to amount to a gross miscarriage of justic- 
I t  is obvious, however, that the reason for tn 
rule of diplomacy would entirely vanish it 
Court of Prize, while nominally administering 
law of international obligation, were in real! y 
acting under the direction of the executive ot 
belligerent Power. _ ~  iz0

I t  cannot, of course, be disputed that a \ r . 
Court like any other court is bound by the leg18 ^  
tive enactments of its own sovereign State. 
British Prize Court would certainly be bound j
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Acts of the Imperial Legislature. But it  is none 
the less true that if  the Imperial Legislature 
passed an Act the provisions of which were incon
sistent with the law of nations, the Prize Court in 
giving effect to such provisions would no longer be 
administering international law. I t  would in the 
field covered by such provisions be deprived of its 
proper function as a Prize Court. Even if the pro
visions of the Act were merely declaratory of the 
international law, the authority of the court as an 
interpreter of the law of nations would be thereby 
materially weakened, for no one could say whether 
its decisions were based on a due consideration of 
international obligations, or on the binding nature 
° f  the Act itself. The fact, however, that the 
Prize Courts in this country would be bound by 
Acts of the Imperial Legislature affords no ground 
for arguing that they are bound by the executive 
orders of the King in Council.

In  connection with the foregoing considerations, 
their Lordships attach considerable importance 
to the report dated the 18th Jan. 1753 of the 
committee appointed by His Britannic Majesty to 
reply.to the complaints of Frederick I I .  of Prussia 
as to certain captures of Prussian vessels made 
*>y British ships during the war with France and 
Spain, which broke out in 1744. By way of 
reprisals for these captures, the Pruseian King 
nad suspended the payment of interest on the 
Silesian loan. The report, which derives addi
tional authority from the fact that it was signed 
oy Mr. William Murray, then Solicitor-General, 
afterwards Lord Mansfield, contains a valuable 
statement as to the law administered by Courts 
° f  Prize. This iB stated to be the law of nations, 
modified in some cases by particular treaties. 
“ If ,” says the report, “ a subject of the King 
° f Prussia is injured by or has a demand upon 
any person here, he ought to apply to your 
Majesty’s Courts of Justice, which are equally 
open and indifferent to foreigner or native; so, 
pee vend, if a subject here is wronged by a person 
nving in the dominions of His Prussian Majesty, 
~9 ought to apply for redress in the King of 
Prussia’s Courts of Justice. I f  the matter of 
complaint be a capture at sea during war, and 
the question relative to prize, he ought to apply 
to the judicatures established to try these ques
tions. The law of nations, founded upon justice, 
e<luity, conscience, and the reason of the thing, 
ahd confirmed by long usage, does not allow of 
feprisals, except in case of violent injuries directed 
or supported by the State, and justice absolutely 
uenied in  re m in im e dubia  by all the tribunals 
ahd afterwards by the Prince. When the judges 
are left free and give sentence according to their 
conscience, though it should be erroneous, that 

°uld be no ground for reprisals, Upon doubtful 
questions different men think and judge 

merently, and all a friend can desire is that 
Justice should be impartially administered to him 

8 it is to the subjects of that Prince in whose 
°urtB the matter is tried.” The report further 

Points out that in England “ the Crown never 
terfejres with the course of justice. No order 

intimation is given to any judge.” I t  also 
ontains the following statement: “ A ll captures 

in tua as Pr'ze in time of war must be judged of 
UaK 6 ^ onrk Admiralty according to the law of 
rations and particular treaties, if there are any. 
a ere pever existed a case where a court, judging 

cording to the laws of England only, took

cognisance of prize. . . .  I t  never was imagined 
that the property of a foreign subject taken as 
prize on the high seas could be affected by laws 
peculiar to England.” This report is, in their 
Lordships’ opinion, conclusive that in 1753 any 
notion of a Prize Court being bound by the 
executive orders of the Crown, or having to 
administer municipal as opposed to international 
law, was contrary to the best legal opinion of 
the day.

The Attorney-General was unable to cite any 
case in which an order of the King in Council 
had as to matters of law been held to be binding 
on a Court of Prize. He relied chiefly on the 
judgment of Lord Stowell in the case of The Fox 
(Roscoe, vol. 2,61; Edw. 311). The actual decision 
in this case was to the effect that there was 
nothing inconsistent with the law of nations in 
certain Orders in Council made by way of reprisals 
for the Berlin and Milan Decrees, though if there 
had been no case for reprisals the orders would 
not have been justified by international law. The 
decision proceeded upon the principle that where 
there is just cause for retaliation neutrals may by 
the law of nations be required to submit to in
convenience from the acts of a belligerent Power 
greater in degree than would be justified had 
no just cause for retaliation arisen, a principle 
which had been already laid down in The Lucy  
(Edw. 122).

The judgment of Lord Stowell contains, how
ever, a remarkable passage quoted in full in the 
court below, which refers to the King in Council 
possessing “ legislative rights ” over a Court of 
Prize analogous to those possessed by Parliament 
over the Courts of Common Law. A t most this 
amounts to a dictum, and in their Lordships’ 
opinion, with all due respect to so great an 
authority, the dictum is erroneous. I t  is, in fact, 
quite irreconcilable with the principles enunciated 
by Lord Stowell himself. For example, in The 
M a ria , a Swedish ship (Roscoe’s English Prize 
Cases, vol. 1, 152; 1 C. Rob. 340), his judgment 
contains the following passage: “ The seat of 
judicial authority is indeed locally here in the 
belligerent country’, according to the known law 
and practice of nations, but the law itself has no 
locality. I t  is the duty of the person who sits 
here to determine this question exactly as he 
would determine the same question if sitting at 
Stockholm, to assert' no pretensions on the part 
of Great Britain which he would not allow to 
Sweden in the same circumstances, and to impose 
no duties on Sweden as a neutral country which 
he would not admit to belong to Great Britain 
in the same character.” I t  is impossible to 
reconcile this passage with the proposition that 
the Prize Court is to take its law from Orders in 
Council. Moreover, if  such a proposition were 
correct the court might at any time be deprived 
of the right which is well recognised of deter
mining according to law whether a blockade is 
rendered invalid either because it is ineffective, or 
because it is partial in its operation : (Bee The 
Franciska, 4 W. R . 100; 10 Moo. P. C. 37). 
Moreover, in The Lucy  above referred to, Lord 
Stowell had, in effect, refused to give effect 
to the Order in Council on which the captors 
relied.

Lord Stowell’s dictum gave rise to considerable 
contemporaneous criticism, and is definitely 
rejected by Sir R. Phillimore (International Law,
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vol. 3, sect. 436). I t  is said to have been approved 
by Story, J. in the case of M aisonnaire  v. K eating  
(2 Gall. 325), but it will be found that Story, J.’s 
remarks, on which some reliance seems to have 
been placed by the President in this case, are 
directed not to the liability of captors in their 
own Courts of Prize, but to their liability in the 
courts of other nations. He is in effect repeat
ing the opinion he expressed in the case of the 
Inv inc ib le , to which their Lordships have already 
referred. An Act, though illegal by international 
law, will not on that account be justiciable in the 
tribunals of another Power—at any rate, if 
expressly authorised by order of the Sovereign 
on whose behalf it is done.

Their LordshipB have come to the conclusion,. 
therefore, that, at any rate, prior to the Naval 
Prize Act 1864, there was no power in the Crown, 
by Order in Council, to prescribe or alter the law 
which Prize Courts have to administer. I t  was 
suggested that the Naval Prize Act 1864 confers 
such a power. Under that Act the Court of 
Admiralty became a permanent Court of Prize, 
independent of any commission issued under the 
Great Seal. The Act, however, by sect. 55, while 
saving the King’s prerogative, on the one hand, 
saves, on the other hand, the jurisdiction of the 
court to decide judicially, and in accordance with 
international law. Subject, therefore, to any 
express provisions contained in other sections, it 
leaves matters exactly as they stood before it  was 
passed. The only express provisions which confer 
powers on the King in Council are : (1) those 
contained in sect. 13 (now repealed and super
seded by sect. 3 of the Prize Court Act 1894) 
conferring a power of making rules as to the 
practice or procedure of Prize Courts; and (2) 
those contained, in sect. 53, conferring power to 
make such orders as may be necessary for the 
better execution of the Act.

Their Lordships are of opinion that the latter 
power does not extend to prescribing or altering 
the law to be administered by the court, but 
merely to giving such executive directions as 
may from time to time be necessary. In  all 
respects material to the present question, the law 
therefore remains the same as it was before the 
Act, nor has it been affected by the substitution 
under the Supreme Court of Judicature Acts 
1873 and 1891 of the High Court of Justice for 
the Court of Admiralty as the permanent Court 
of Prize in this country.

There are two further points requiring notice 
in this part of the case. The first arises on the 
argument addressed to the board by the Solicitor- 
General. I t  may be, he said', that the court would 
not be bound by an Order in Council which is 
manifestly contrary to the established rules of 
international law, but there are regions in which 
such law is imperfectly ascertained and defined ; 
and, when this is so, it would not be unreasonable 
to hold that the court should subordinate its own 
opinion to the directions of the executive. This 
argument is open to the same objection as the 
argument of the Attorney-General. I f  the court 
is to decide judicially in accordance with what 
it  conceives to be the law of nations, it  cannot, 
even in doubtful cases, take its directions from 
the Crown, which is a party to the proceedings. 
I t  must itself determine what the law is accord
ing to the best of its ability, and its view, with 
whatever hesitation it be arrived at, must prevail

over any executive order. Only in this way can 
it  fulfil its function as a Prize Court, and justify 
the confidence which other nations have hitherto 
placed in its decisions.

The second point requiring notice is this. It  
does not follow that, because Orders in Council 
cannot prescribe or alter the law to be adminis
tered by the Prize Court, such court will ignore 
them entirely. On the contrary, it  will act on 
them in every case in which they -amount to a 
mitigation of the Crown rights in favour of the 
enemy or neutral, as the case may be. As 
explained in the case of The Odessa (13 Asp. Mar. 
Law Cas. 215 ; 114 L. T. Bep. 10; (1916) A. C. 145), 
the Crown’s prerogative of bounty is unaffected 
by the fact that the proceeds of the Crown rights 
or Admiralty droits are now made part of the 
Consolidated Fund, and do not replenish the 
Privy Purse. Further, the Prize Court will take 
judicial notice of every Order in Council material 
to the consideration of matters with which it has 
to deal, and will give the utmost weight and 
importance to every Buch order short of treating 
it as an authoritative and binding declaration of 
law. Thus an order declaring a blockade will 
p rim d  fac ie  justify the capture and condemnation 
of vessels attempting to enter the blockaded 
ports, but will not preclude evidence to show 
that the blockade is ineffective, and therefore 
unlawful. An order authorising reprisals will be 
conclusive as to the facts which are recited as 
showing that a case for reprisals exists, and will 
have due weight as showing what, in the opinion 
of His Majesty’s advisers, are the best or only 
means of meeting the emergency; but this will 
not preclude the right of any party aggrieved to 
contend, or the right of the court to hold, that 
these means are unlawful, as entailing on neutrals 
a degree of inconvenience unreasonable, consider
ing all the circumstances of the case. Further, 
it  cannot be assumed, until there be a decision ot 
the Prize Court to that effect, that any executive 
order is contrary to law, and all such orders, n 
acquiesced in and not declared to be illegal, wil*. 
in the course of time, be themselves evidence by 
which international law and usage may be 
established: (see Wheaton’s International Law. 
4th English edit.,-pp. 25 and 26.) .

On this part of the case, therefore, their 
Lordships hold that Order X X IX .,  r. 1, of the 
Prize Court Buies, construed as an imperative 
direction to the court, is not binding. Under 
these circumstances the rule must, if possible, b0 
construed merely as a direction to the court >n 
caseB in which it may be determined that, accord" 
ing to international law, the Crown has a right 
requisition the vessels or goods of enemies 01 
neutrals. There is much to warrant this co»' 
struction, for the Order in Council, by which jb0 
Prize Court Buies were made, conforms to tb 
provisions of the Buies Publication Act 1893, ap 
on reference to that Act it  will be found inappj10' 
able to Orders in Council, the validity of whi°;a 
depends on 
reasonable,
“ or otherwi__, _____ ________ _____
refer to such other powers, if  any, as the Crow 
possesses of making rules, and not to P0^0*' 
vested in the Crown by virtue of the prerogatU •

The next question which arises for decision , 
whether the order appealed from can be justiu 
under any power inherent in the court as to t

an exercise of the prerogative. 4t 1 
therefore, to assume that the word 
so.” contained in the Order in CounCl.
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sale or realisation of property in its custody 
pending decision of the question to whom such 
property belongs. I t  cannot, in their Lordships’ 
opinion, be held that the court has any such 
inherent power as laid down by the President in 
this case. The primary duty of the Prize Court 
(as indeed of all courts having the custody of 
property the subject of litigation) is to preserve 
the re* for delivery to the persons who ultimately 
establish their title. The inherent power of the 
court as to sale or realisation is confined to cases 
where this cannot be done, either because the res 
is perishable in its nature, or because there is 
some other circumstance which renders its 
preservation impossible or difficult. In  such 
cases it is in the interest of all parties to the 
litigation that it should be sold or realised, and 
the court will not allow the interests of the real 
owner to be prejudiced by any perverse opposition 
on the part of a rival claimant. Such a limited 
power would not justify the court in directing a 
sale of the res merely because it thought fit so 
to do, or merely because one of the parties desired 
the sale or claimed to become the purchaser.

I t  remains to consider the third and perhaps 
the most difficult question which arises on this 
appeal—the question whether the Crown has, 
independently of Order X X IX .,  r. 1, any and 
what right to requisition vessels or goods in the 
custody of the Prize Court pending the decision 
° f  the court as to their condemnation or release. 
In  arguing this question the Attorney-General 
again laid considerable stress on the Crown’s 
prerogative, referring to the recent decision of 
the Court of Appeal in this country Ee P etition  
of B ig h t (113 L. T. Rep. 575; (1915) 3 K. B. 649). 
There is no doubt that under certain circum- 
8tances and for certain purposes the Crown may 
Requisition any property within the realm 
belonging to its own subjects. But this right 
being one conferred by municipal law is not, as 
?uch, enforceable in a court which administers 
International law. The fact, however, that the 
Crown possesses such a right in this country, and 
that somewhat similar rights are claimed by most 
dviliaed nations may well give rise to the 
e?pectation that, at any rate in times of war, 
some right on the part of a belligerent Power to 
Requisition the goods of neutrals within its juris
diction will be found to be recognised by inter
national usage. Such usage might be expected 
mther to sanction the right of each country to 
aPply in this respect its own municipal law, or 
,  recognise a similar right of international 

°bligation.
In  support of the former alternative, which is 

apparently accepted by Albrecht (Zeitschrift fur 
¿blkerrecht und Bundeestaatsrecht, Y I.  Band, 
,  rcslau, 1912), it  may be argued that the mere 
a.nt of the property of neutrals being found 
lthin the jurisdiction of a belligerent Power 
nght, according to international law, to render 

^subject to the municipal law of that jurisdiction.
he argument is certainly plausible and may in 

Attain cases and for some purposes be sound, 
n genera], property belonging to the subject of 

jh® Power is not found within territory of another 
ewer without the consent of the true owner, and 

, , 18 consent may well operate as a submission to 
bn9 .Municipal law. A  distinction may perhaps 
8 drawn in this respect between property, the 

f  eaence of which within the jurisdiction is of a

[P b iv . Co.

permanent nature, and property the presence of 
which within the jurisdiction is temporary 
only. The goods of a foreigner carrying on 
business here are not in the same position as a 
vessel using an English port aB a port of call. 
Even in the latter case, however, it  is clear that 
for some purposes, as, for example, sanitary or 
police regulations, it  would become subject to the 
lex loci. After all, no vessel is under ordinary 
circumstances under any compulsion to come 
within the jurisdiction. Different considerations 
arise with regard to a vessel brought within the 
territorial jurisdiction in exercise of a right of 
war. In  the latter case there is no consent of the 
owner or of anyone whose consent might impose 
obligations on the owner. Nevertheless, even 
here, the vessel might well for police and sanitary 
purposes become subject to the municipal law. To 
hold, however, that it  became so subject for all 
purposes, including the municipal right of 
requisition, would give rise to various anomalies.

The municipal law of one nation in respect of 
the right to requisition the property of its 
subjects differs or may differ from that of 
another nation. The circumstances under which, 
the purposes for which, and the conditions subject 
to which the right may be exercised need not be 
the same. The municipal law of this country does 
not give compensation to a subject whose land 
or goods are requisitioned by the Crown. The 
municipal law of other nations may insist on 
compensation as a condition of the right. The 
circumstances and purposes under and for which 
the right can be exercised may similarly vary. I t  
would be anomalous if the international law by 
which all nations are bound could only be ascer
tained by an inquiry into the municipal law 
which prevails in each. I t  would be a still 
greater anomaly if in. times of war a belligerent 
could, by altering his municipal law in this 
respect, affect the rights of other nations or their 
subjects. The authorities point to the conclusion 
that international usage has in this respect 
developed a law of its own, and has not recog
nised the right of each nation to apply its own 
municipal law.

The right of a belligerent to requisition the 
goods of neutrals found within its territory, or 
territory of which it is in military occupation, is 
recognised by a number of writers on inter
national law. I t  is sometimes referred to as the 
right of angary, and is generally recognised as 
involving an obligation to make full compensa
tion There is, however, much difference of 
opinion as to the precise circumstances under 
which and the precise purposes for which it may 
be lawfully exercised. I t  was exercised by 
Germany during the Franco-German W ar of 
1870 in respect of property belonging to British 
and Austrian subjects. The German military 
authorities seized certain British ships and sunk 
them in the Seine. They also seized certain 
Austrian rolling stock and utilised it for the 
transport of troops and munitions of war. The 
German Government offered full compensation, 
and its action was not made the subject of 
diplomatic protest, at any rate by Great Britain. 
In  justifying the action of the military authori
ties with regard to the British ships, Count von 
Bismarck laid stress on the fact “ that a pressing 
danger was at hand and every other method of 
meeting it was wanting, so that the case was one

T he  Z am o ba .
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of necessity,” and he referred to Phillimore, 
International Law, vol. 3̂  sect. 29. He did not 
rely on the municipal law of either Pranoe or 
Germany, (a)

On reference to Phillimore it will be found that 
he limits the right to cases of “ clear and over
whelming necessity.” In  this he agrees with De 
Martens, who speaks of the right existing only in 
cases of “ extreme necessity” (Law of Rations, 
book 6, sect. 7), and with Gessner, who says the 
necessity must be rpal, that there must be no 
other means less violent “ de sauver l’existence,” 
and that neither the desire to injure the enemy 
nor the greatest degree of convenience to the 
belligerent is sufficient: (Droits des Neutres, 
p. 154, 2nd edit., Berlin, 1876). I t  is difficult to 
see how the acts of the German Government to 
which reference has been made come within the 
limits thus laid down. I t  might have been con
venient to Germany and hurtful to France to sink 
English vessels in the Seine or to utilise Austrian 
rolling stock for transport purposes, but clearly 
no extreme necessity involving actual existence 
had arisen. Azuni, on the other hand (Droit 
maritime de l ’Europe, vol. 1, c. 3, art. 5), 
thought that an exercise of the right would be 
justified by necessity or public utility; in other 
words, that a very high degree of convenience to 
the belligerent Power would be sufficient. 
Germany must be taken to have asserted and 
England and Austria to have acquiesced in the 
latter view, which is the view taken by Bluntschli 
(Droit International, sect. 795 bis) and in the 
only British prize decision dealing with this 
point.

The case to which their Lordships refer is that 
of the Curlew, Magnet, &c., reported in Stewart’s 
Yice- Admiralty Cases (Nova Scotia), p. 312. The 
ships in question with their cargoes had been 
seized by the British authorities as prize in the 
early days of the war with the United States 
of America, which broke out in 1812, and had 
been brought into port for adjudication. The 
Lieutenant-Governor of the province and the 
Admiral and Commander-in-Chief of His 
Majesty’s ships on that station thereupon pre
sented a petition for leave to requisition some of 
the ships and parts of the cargoes pending adjudi
cation. In  his judgment Dr. Croke lays it down 
that though as a rule the court has no power of 
selling or bartering vessels or goods in its custody, 
prior to adjudication, to any departments of His 
Majesty’s service, nevertheless there may be cases 
of necessity in which the right of self-defence 
supersedes and dispenses with the usual modes of 
procedure. He held that sucb a case had in fact 
arisen, aud accordingly granted the prayer of the 
petitioners: (1) As to certain small arms “ very 
much and immediately needed for the defence of 
the province” ; (2) as to certain oak timbers of 
which there was “ great want” in His Majesty’s 
naval yard at H alifax; and (3) as to a vessel 
immediately required for use as a prison ship. 
The appraised value of the property requisitioned 
was in each case ordered to be brought into 
court.

I t  should be observed that with regard to ships 
and goods of neutrals in the custody of the Prize 
Court for adjudication, there are special reasons 
which render it  reasonable that the belligerent 
should in a proper case have the power to requi-

(o) See Westlake’s In ternational Law, P art 2, p . 132.—E d .

sition them, The legal property or dominion is, 
no doubt, still in the neutral, but ultimate con
demnation will vest it  in the Crown, as from the 
date of the seizure as prize, and meanwhile all 
beneficial enjoyment is suspended. In  cases where 
the ships or the goods are required for immediate 
use, this may well entail hardship on the party 
who ultimately establishes his title. To mitigate 
the hardship in the case of a ship a custom has 
arisen of releasing it to the claimant on bail— 
that is, on giving security for the payment of its 
appraised value. I t  may well be that in practice 
this was never done without the consent of the 
Crown, but such consent would not be likely to be 
withheld, unless the Crown itself desired to use 
the ship after condemnation. The 25th section 
of the Naval Prize Act 1864 now confers on the 
judge full discretion in the matter. This being 
so, it  is not unreasonable that the Crown on its 
side should in a proper case have power to 
requisition either vessel or goods for the national 
safety. I t  must be remembered that the neutral 
may obtain compensation for loss suffered by 
reason of an improper seizure of his vessel or 
goods, but the Crown can never obtain com
pensation from the neutral in respect of loss 
occasioned by a claim to release which ultimately 
fails.

The power in question was asserted by the 
United States of America in the Civil W ar 
which broke out in 1861. In  The M e m p h i s  

(Blatchford, 202), in The E lla  W arley (Blatch
ford, 204), and in The Stephen B a rt (Blatchford, 
387) Betts, J. allowed the W ar Department to 
requisition goods in the custqdy of the Prize 
Court, and required for purposes in connection 
with the prosecution of the war. In  the case of 
The Peterhoff (Blatchford, 381) he allowed the 
vessel itself to be similarly requisitioned by the 
Navy Department. The reasons of Betts, J., 89 
reported, are not very satisfactory, for they leave 
it in doubt whether he considered the right he was 
enforcing to be a right according to the municipal 
law of the United States overriding the inter
national law, or to be a ri£ht according to the 
international law. But his decisions were not 
appealed, nor does it appear that they led to any 
diplomatic protest.

On the 3rd March 1863, after the decisions 
above referred to, the United States Legislature 
passed an Act (Congress, Sess. I I I . ,  c. 86. of 1863) 
whereby it was enacted (sect. 2) that the Secretary 
of the Navy or the Secretary of War should be 
and they or either of them were .thereby autho
rised to take any captured vessel, any arms or 
munitions of war or other material for the use ot 
the Government, and when the same should have 
been taken before being sent in for adjudication 
or afterwards, the department for whose use 1 
was taken should deposit the value of the same in 
the Treasury of the United States, subject to tbe 
order of the court in which prize proceeding8 
might be taken, or, if no proceedings in PrlZ® 
should be taken, to be credited io  the Navy 
Department, and dealt with according to

I t  is impossible to suppose that the 
States Legislature in passing this Act intended t 
alter or modify the principles of international la 
in its own interest or against the interest o 
neutrals. On the contrary, the Act must b 
regarded as embodying the considered opinion o 

I the United States authorities as to the right p°8'

law.
United
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sessed by a belligerent to requisition vessels or 
goods seized as prize before adjudication. Never
theless, their Lordships regard the passing of the 
Act as somewhat unfortunate from the standpoint 
of the international lawyer. In  the first place, it 
seems to cast some doubt upon the decisions 
already given by Betts, J. In  the second place, 
it tends to weaken all subsequent decisions of the 
United _ States Prize Courts on the right to 
Requisition vessels or goods, as authorities on 
international law, for these courts are bound by 
the provisions of the Act, whether it  be in accord
ance with international law or otherwise. In  the 
third place, their Lordships are of opinion that 
. 0 provisions of the Act go beyond what is 
Justified by international usage. The right to 
Inquisition recognised by international law is not, 
>n their opinion, an absolute right, but a right 
nxercisable in certain circumstances and for 
certain purposes only. Further, international 
?8age requires all captures to be brought promptly 
into the Prize Court for adjudication, and the 
j]ght to requisition, therefore, ought as a general 
ule to be exercised only when this has been done. 

U  18 for the court and not the executive of the 
elligerent State to decide whether the right 

^aimed can be lawfully exercised in any particular

aft*” appears that the British Government, shortly 
ter the Act was passed, protested against the 

j r°visions of the second section. The grounds 
or such protest appear in Lord Russell’s dispatch 

®he 21st April 1863. The first is the primary 
nty of the court to preserve the subject-matter 

_ , Jhe litigation for the party who ultimately 
tabliahes his title. In  stating it Lord Russell 

snores, and (having regard to the provisions of 
8 section) was probably entitled to ignore, 

Tb 6icePtional cases based on the right of angary. 
a 6 second ground is that such a general right as 

- te d  in the section would encourage the 
are Dg oi seizures known at the time when they 
bep ma^e to be unwarrantable by law merely 
helV°Se the Pr°perty seized might be useful to the 
, igerent. This objection is more serious, but it 
as8*v®8 its chief force from the fact that the right 
pr rted in the section can be exercised before the 
f o ^ - t y  seized is brought into the Prize Court 
b abdication , and, even when it has been so 
judi ■ i  Preludes the judge from dealing 
by inf y with the matter' I t  the right accorded 
ijf uternational law to requisition vessels or goods 
the p6 cust°dy of the court be exercised through 
is re 0.?rt, and be confined to cases in which there 
8ood y a question to be tried, and the vessel or 
ther,k-Ca“not> therefore, be released forthwith, 

jPEicction is obviated.
the 0 .rt.ber appears that the United States took 
Juai.. P'uion of their own Attorney-General on the 
p. 5 ]6q (10th voL, Opinions of A.-G. of U.S., 
(varr '» aud were advised that there was no 
aUd 5̂® the section in international law, 
it inf a. It would not be advisable to put 
likelv°<. l ° rce in cases where controversy was 

to arise. The Attorney-General did not, 
tiopaj ore than Lord Russell, refer to excep- 
deait ca8®s based on the right of angary, but 
a Who] y with the provisions of the section as

s
oite>  stress was laid in argument on the cases 
’■’ hat - , '0 judgment in the court below upon 

8 known as “ the right of pre-emption,” 
V°L- X I I I . ,  N. S.

but in their Lordships’ opinion these cases have 
little if any bearing on the matter now in con
troversy. The right of pre-emption appears to 
have arisen in the following manner: Accord
ing to the British view of international law, 
naval stores were absolute contraband, and if 
found on a neutral vessel bound for an enemy 
port were lawful prize. Other countries con
tended that such stores were only contraband if 
destined for the use of the enemy Government. 
I f  destined for the use of civilians they were 
not contraband at all. Under these circum
stances the British Government, by way of 
mitigation of the severity of its own view, con
sented to a kind of compromise. Instead of 
condemning such stores as lawful prize, it  bought 
them out and out from their neutral owners, and 
this practice, after forming the subject of many 
particular treaties, at last came to be recognised 
as fully warranted by international law. I t  was, 
however, always confined to naval stores, and a 
purchase pursuant to it  put an end to all litiga
tion between the Grown on the one hand and the 
neutral owner on the other. Only in cases where 
the title of the neutral was in doubt and the 
property might turn out to be enemy property 
was the purchase money paid into court. I t  is 
obvious, therefore, that this “ right of pre
emption ” differs widely from the right to 
requisition the vessels or goods of neutrals, 
which is exercised without prejudice to, and does 
not conclude or otherwise affect the question 
whether the vessel or goods should or should not 
be condemned as prize.

On the whole question their Lordships have 
come to the following conclusion: A  belligerent 
Power has by international law the right to 
requisition vessels or goods in the custody of its 
Prize Court pending a decision of the question 
whether they should be condemned or released, 
but such right is subject to certain limitations. 
First, the vessel or goods in question must be 
urgently required for use in connection with the 
defence of the realm, the prosecution of the war, 
or other matters involving national security. 
Secondly, there must be a real question to be 
tried, so that it  would be improper to order an 
immediate release. And, thirdly, the right must 
be enforced by application to the Prize Court, 
which must determine judicially whether, under 
the particular circumstances of the case, the 
right is exercisable.

W ith regard to the first of these limitations, 
their Lordships are of opinion that the judge 
ought, as a rule, to treat the statement on oath 
of the proper officer of the Crown to the effect 
that the vessel or goods which it desired to 
requisition are urgently required for use in 
connection with the defence of the realm, the 
prosecution of the war, or other matters involving 
national security, as conclusive of the fact. This 
is so in the analogous case of property being 
requisitioned under the municipal law (see 
Warrington, L.J. in the case of Re P e titio n  o f 
R ig h t already cited (113 L. T . Rep. 575; (1915) 
3 K . B., at p. 666), and there is every reason why 
it should be so also in the case of property 
requisitioned under the international law. Those 
who are responsible for the national security must 
be the sole judges of what the national security 
requires. I t  would be obviously undesirable that 
such matters should be made the subject of

2 X
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evidence in a court of law or otherwise discussed 
in public.

W ith  regard to the second limitation, it  can be 
best illustrated by referring to the old practice. 
The first hearing of a case in prize was upon the 
ship’s papers, the answers of the master and 
others to the standing interrogatories and such 
special interrogatories as might have been 
allowed, and any further evidence which the 
judge, under special circumstances, thought it 
reasonable to admit. If , on this hearing, the 
judge wato of opinion that the vessel or goods 
ought to be released forthwith, an order for 
release would in general he made. A  further 
hearing was not readily granted at the instance 
of the Crown. If , on the other hand, the judge 
was of opinion that the vessel or goode could not 
be released forthwith, a further hearing would be 
granted at the instance of the claimant,_ I f  the 
claimant did not desire a further hearing, the 
vessel or goods would be condemned. This 
practice, though obviously unsuitable in many 
respects to modem conditions, had the advantage 
of demonstrating at an early stage of the pro
ceedings whether there was a real question to be 
tried, or whether there ought to be an immediate 
release of the vessel or goods in question. In  
their Lordships’ opinion, the judge should, before 
allowing a vessel or goods to he requisitioned, 
satisfy himself (having regard of course to 
modern conditions) that there is a real case for 
investigation and trial, and that the circum
stances are not such as would justify the 
immediate release of the vessel or goods. The 
application for leave to requisition must, under 
the existing practice, be an interlocutory applica
tion, and, in view of what has been said, it  should 
be supported by evidence sufficient to satisfy the 
judge in this respect. In  this manner Lord 
Russell’s objection as to the encouragement of 
unwarranted seizures is altogether obviated.

W ith regard to the third limitation, it  is based 
on the principle that the jurisdiction of the Prize 
Court commences as soon as there is a seizure in 
prize. I f  the captors do not promptly bring in 
the property seized for adjudication, the court 
will, at the instance of any party aggrieved, 
compel them so to do. From the moment of 
seizure, the rights of all parties are governed by 
international law. I t  was suggested in argu
ment that a vessel brought into harbour for 
search might, before seizure, be requisitioned 
under the municipal law. This point, if it  ever 
arises, would fall to be decided by a court 
administering municipal law, but from the point 
of view of international law it would be a misfor
tune if the practice of bringing a vessel into 
harbour for the purpose of search—a practice 
which is justifiable because search at sea is 
impossible under the conditions of modern war- 
fare—were held to give rise to rights which could 
not arise if the search took place at sea.

I t  remains to apply what has been said to the 
present case. In  their Lordships opinion, the 
order appealed from was wroDg, not because, as 
contended by the appellants, there is by inter
national law no right at all to requisition ships 
or goods in the custody of the court, but because 
the judge had before him no satisfactory evidence 
that such a right was exercisable. The affidavit 
of the director of army contracts, following the 
words of Order X X IX .,  r. 1, merely states that

it is desired on behalf of His Majesty to requisi
tion the copper in question. I t  does not state 
that the copper is urgently required for national 
purposes. Further, the affidavit of Sven Hoglund, 
which is unanswered, so far from showing that 
there was any real case to be tried, suggests a 
case for immediate release. Under these circum
stances the normal course would be to discharge 
the order appealed from without prejudice to 
another application by the Procurator-General 
supported by proper evidence. But the copper 
in question haB long since been handed over to the 
W ar Department, and, if  not used up, at any rate 
cannot now be identified. No order _ for x 8 
restoration can therefore be made, and it  w°uW 
be wrong to require the Government to provide 
other copper in its place. Under the old pro
cedure, the proper course would have been t0 
give the appellant, in case his claim to the copper 
be ultimately allowed, leave to apply to the court 
for any damage he may have suffered by reason 
of its having been taken by the Governmen 
under the order.

I t  was, however, suggested that the procedure 
prescribed by the existing Prize Court R u 6 
precludes the possibility of the court awarding 
damages or costs in the existing proceeding8' 
Under the old practice the captors were partie 
to every proceeding for condemnation, a® 
damages and costs could in a proper case ba* 
been awarded as against them. But every act» 
for condemnation is now instituted by the F T ’ 
Curator-General on behalf of the Crown, and 
captors are not necessarily parties. I t  is sa 
that neither damages nor costs can be awar<7. e 
against the Crown. I t  is not suggested that 
persons entitled to such damages or costs a 
deprived of all remedy, but it  is urged that 
order to recover either damages or costs» 
damages or costs are claimed, they must the 
selves institute fresh proceedings aB plain«» • 
hot against the Crown, but against the . < 
captors. This result would, in their Lordship^ 
opinion, be extremely inconvenient, and wo 
entail considerable hardship on claimants. t 
possible, therefore, the Prize Court Rules oug 
to be construed so as to avoid it, and, in t ^  
Lordships’ opinion, the Prize Court Rules can 
so construed. - ¿he

I t  will be observed that by Order I., r. L 
expression “ captor ” is, for the purposes ot V1 
ceedings in any cause or matter, to include 
proper officer of the Crown,” and “ the Pr5’U a 
officer of the Crown” is defined as the 
Proctor or other law officer or agent author 
to conduct prize proceedings on behalf ol 
Crown within the jurisdiction of the court. <

I t  is provided by Order I I . ,  r. 3, that e , 
cause instituted for the condemnation of » 
or (by virtue of Order I., r. 2) goods, sba 
instituted in the name of the Crown, thougu 
proceedings therein may, with the consent ox ^  
Crown, be conducted by the actual captors. 
Order I I . ,  r. 7, in a cause instituted against ,g
“ captor” for restitution or damages, the wr jg
to he in the form of No. 4 of Appendix A. .gJi 
would appear to contemplate that an a p0r 
for damages can be instituted against the' Pr ppq- 
officer of the Crown, any argument to the ajiy 
trary, based upon the form of writ as orig1 
framed, being rendered invalid by the altera 
in such form introduced by rule 5 of the
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Court Rules under the Order in Council dated 
the 11th March 1915. I t  is not, however, neces
sary to decide this point.

Order V . provides for proceedings in case of 
failure to proceed by captors. Under rules 1 and 
2, which contemplate the case of no proceedings 
having been yet instituted, the claimant must 
Jssue a writ, and can then apply for relief by way 
of restitution, with or without damages and costs. 
I t  doeB not appear against whom the writ is to be 
issued, whether against the actual captors or the 
proper officer of the Crown whc ought to have 
instituted proceedings. Under rule 3, however, 
^bich contemplates that proceedings have been 
instituted, it  is provided that, if the captors 
(which, in the case of an action for condemnation 
innst of course mean the proper officer of the 
Lrown) fail to take any Bteps within the re- 
spective times provided by the rules, or, in the 
opinion of the judge, fail to prosecute with effect 
the proceedings for adjudication, the judge may, 
°n the application of a claimant, order the pro- 
Perty to be released to the claimant, and may 
rnake such order as to damages or costs as he 
thinks fit. This rule, therefore, distinctly con- 
tarnplatea that the Crown or its proper officer 
®tay be made liable for damages or costs. Neither 
damages nor costs could be awarded against 
Parsons who were not parties to the proceedings, 
*Jnd it can hardly have been the intention of the 

p 08 to make third parties liable for the default 
1 those who were actually conducting the pro

b in g s .
i By Order V I.  proceedings may be discontinued 
y leave of the judge, but such discontinuance is 
° t to affect the right, if any, of the claimant to 

t^ ^ a n d  damages. This, again, contemplates 
at in an action for condemnation the claimant 
ay have a right to costs and damages, and, 

su L 8 C'rown is the only proper plaintiff in 
Qr°h an action, to costs and damages against the

Order X I I I .  is concerned with releases. They 
{l9 be issued out of the registry, and, except in 
con B'X cases referred to in rule 3, only with the 
is*«0nt of the judge. One of the excepted cases 
for en property is the subject of proceedings 
the C£ n<*emnation, that is, of proceedings in which 
Wh '̂rown by its proper officer is plaintiff, and 
(a a consent to restitution signed by the captor 
beg 111 by the proper officer of the Crown) has 
Ce ?. filed. Another excepted case is when pro- 
ar aiags instituted by or on behalf of the Crown 
affe ?*8continued. By rule 4 no release is to 
Prc> right of any of the owners of the
“cai>frty„ k° coats and damages against the 
C a Ptor,” unless so ordered by the judge. In  the 
tt)Q 8 Let referred to “ captor ” must again mean 
0fo^ ° P er officer who is suing on behalf of the

thatr?er X L IV . deals with appeals, and provides 
for ,m every case the appellant must give security 
caSeu°sts to the satisfaction of the judge. In  
ca8eS . appeals from a condemnation or in other 
'f°UlVu which the Crown by its proper officer 
li0 a he a respondent, this provision could serve 
in 8«fal purpose unless costs could be awarded 
a,waAv° ur of the Crown, and if costs can be 
si*hil l 'n tavour of, it  follows that they can 

jj. . y be awarded against the Crown, 
or 0 i8 to be observed that unless the judgment 

aer appealed from be stayed pending appeal,

rule 4 of this order contemplates that persons in 
whose favour it  is executed will give security for 
the due performance of such order as His Majesty 
in Council may think fit to make. Their Lord- 
ships were not informed whether such security 
was given in the present case.

In  their Lordships’ opinion these rules are 
framed on the footing that where the Crown by 
its proper officer is a party to the proceedings it 
takes upon itself the liability as to damages and 
costs to which under the old procedure the actual 
captors were subject. This is precisely what 
might be expected, for otherwise the rules would 
tend to hamper claimants in pursuing the remedies 
open to them according to international law. The 
matter is somewhat technical, for even under the 
old procedure the Crown, as a general rule, in fact 
defrayed the damages and costs to which the 
captorsj might be held liable. The common law 
rule that the Crown neither paid nor received 
costs is, as pointed out by Lord Macnaghten in 
Johnson v. The K in g  (91 L. T. Rep. 234; (1904) 
A. C. 817), subject to exceptions.

Their Lordships, therefore, have come to the 
conclusion that, in proceedings to which under the 
new practice the Crown instead of the actual 
captors is a party, both damages and costs may 
in a proper case be awarded against the Crown or 
the officer who in such proceedings represents the 
Crown.

The proper course, therefore, in the present 
case is to declare that upon the evidence before 
the President he was not justified in making the 
order the subject of this appeal and to give the 
appellants leave, in the event of their ultimately 
succeeding in the proceedings for condemnation, 
to apply to the court below for such damages, if 
any, as they may have sustained by reason of the 
order and what has been done under it. Their 
Lordships will humbly advise His Majesty 
accordingly; but, inasmuch as the case put 
forward by the appellants has succeeded in part 
only, they do not think that any order should be 
made as to the costs of the appeal.

Solicitors for the appellants, Bottere ll and 
Roche.

Solicitors for the respondent, Treasury Solicitor.

uMcatm
— ♦ —

HIGH COURT OF JUSTICE.

K IN G ’S B E N C H  D IV IS IO N .
Feb. 29 and M arch  7, 1916.

(Before Sc r u ït o n , J.)
Sc h e e p v a a r t  M a a t s c h a p p ij  G y l s e n  v .
N o r th  A f r ic a n  Co a l in g  Co m p a n y , (a) 

Coaling contract— Exception o f “ Interference by 
w ar ” — Necessity o f suppliers to procure coat 
— Increased fre igh ts  — Scarcity o f ships — 
Refusal by suppliers to supply coal— Breach of 
contract— L ia b ility .

On the 5th Dec. 1914 a coaling contract was 
entered in to  between the p la in tiffs , the owners of

tajreme Court of

(a) Reported by L eonard 0 . T homas, Esq., Barrister at-Law
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a line  o f steamships, and the defendants, a 
coaling company, by which i t  was agreed that 
the p la in tiffs  should tatce a ll the bunker coal they 
wanted at (inter alia) Algiers fro m  the defendants, 
and that the defendants should supply a ll the 
coal norm ally  needed by the p la in tiffs  a t that 
port. The fo rm  o f contract u tilised  was one in  
use before the outbreak o f the war, and contained 
a clause a llow ing the defenaants to cancel the 
contract i f  either Great B r ita in  or France 
became engaged in  war w ith  any other Power.
A  slip, however, was pasted on the contract, 
which provided that, “  notw ithstanding the war 
clause in  the contract, i t  is understood that 
the depots w i l l  supply du ring  the present 
hostilities . . . and, should circumstances
arise to fu r th e r  interfere in  any manner w ith  
the supply, shipment, carriage, or delivery o f 
the coals, th is contract is subject to cancelment 
by suppliers.”  I n  Feb. 1915 the defendants 
refused to supply one o f the p la in tiffs  ships 
w ith  coal at Algiers, and the p la in tiffs  were 
thereby p u t to expense in  obtain ing coal else
where. In  an action by the p la in tiffs  fo r  breach 
o f contract the defendants contended that they 
were protected from  l ia b i l ity  by the exception 
clause in  the contract and the added slip . I t  
appeared tha t between Dec. 1914 and Feo. 1915 
there was a great rise in  fre igh ts betvjeen C a rd iff 
and Algiers. The judge held that the word 
“  supply ”  in  the s lip  meant supply to the defen
dants at C ard iff, and not to the p la in h fls  at 
Algiers, and was satisfied tha t i f  the defendants 
carried out the contract they would have had 
difficu lty in  chartering a vessel between these 
places at more than double the fre ig h ts  prevalent 
when the contract was made.

Held, that since, to f u l f i l  the ir contract, the 
defendants would not only have been pu t to extra  
expense, but would have had d ifficu lty  in  
obta in ing ships, there was “ interference ”  w ith in  
the meaning of the s lip , and that, therefore, the 
defendants were excused fro m  lia b ility .

Co m m e r c ia l  l is t .
Action tried by Scrutton, J.
By a contract in writing dated the 5th Dec. 

1914, and made between the agents of the respec
tive parties, the defendants, the North African 
Coaling Company, agreed to supply to vessels 
belonging to the plaintiffs, Sheepvaart Maat- 
schappij Gylsen, a firm of shipowners, bunker 
coal at ” Algiers. The contract, which was a pre
war form of contract, contained a clause providing 
that “ in the event of war, hostilities, or other 
hindrance of any kind whatever, beyond the control 
of the suppliers affecting the normal working of 
the contract, the suppliers shall, during the con
tinuance of those events, and until normal condi
tions again prevail, be relieved from all obliga
tion nnder the contract. I f  Great Britain shall be 
engaged in war with a European Power the con
tract is subject to cancelment by the suppliers. 
As war was', in fact, prevailing at the time of the 
making of the contract, an additional clause in 
these terms, printed on a slip,was attached to the 
contract:

Clause A.—Notwithstanding the war olause in the 
attached contract, i t  is understood that the depots w ill 
supply during present hostilities so long and in such 
quantities as the port authorities w ill permit, and 
should circumstances arise to further interfere in any

manner w ith the supply, shipment, carriage, or delivery 
of coals, this contract is subject to oanoellation by the 
suppliers.

Subsequently, freights between Cardiff and 
Algiers rose greatly. The result was that coal 
became expensive at Algiers, and the defendan s 
were not in a position to carry out their contract 
with the defendants at a profit. On the 31st Dec. 
a steamship, the Norton, which had been chartered 
by the defendants and loaded with coal, was 
requisitioned by the British Government at Car
diff. The defendants procured another vessel in 
her place at a higher price, and this steamer did 
not arrive for a month after the Norton  would 
have done, and great inconvenience was caused
thereby. , . , . , . „

On the 15th Jan. 1915 the defendants wrote to 
the plaintiffs to the effect that in consequence ot 
abnormal circumstances having arisen they were 
compelled to cancel the contract in accordance 
with the provisions of clause A. Acting upon this 
letter the defendants, in February, refused to 
provide the F ru ithande l, a vessel belonging to tne 
defendants, with bunker coal. The plaintiffs irj 
consequence had to purchase 680̂  tons of coa 
elsewhere at a price—18s. a ton-—in advance o 
the contract price. They now brought this action 
for breach of contract, claiming as damages tne 
difference—viz., 6121.—between the price they bad 
bad to pay for the coal and the contract price.

The defendants contended that “ circumstance? 
had arisen to further interfere with the supply1 o 
coals ” within the meaning of clause A  on tne 
slip attached to the contract, and that they were 
entitled to repudiate the contract by that clause*

Leek, K.C. and W. N . Raeburn for the 
plaintiffs.

M aurice H i l l ,  K . 0  • and Alec Neilson for 
defendants.

Sc r u tt o n , J. read the following judgment
Scheepvaart Maatschappij Gylsen, whom ^  

call the shipowners, sue the North Atric 
Coaling Company, whom I  call the Coaling Co 
pany, for damages for failing to supply bunK« 
coal to their steamer F ru ithande l at Algien®
Feb. 1915. The coaling c o m p a n y  reply t h a t  tney

had cancelled their coaling contract with 
shipowners in Jan. 1915, and were not boun 
supply them with coal in February.

The coaling contract between the parties . 
made on the 5th Dec, 1914, after the outbreak 
war. I t  was in a common coaling depot form « 
before the war, binding the shipowners to 
their entire bunker coal requirements at AJg 
and Malta from the coaling company, and 
coaling company to supply all the bunker 
normally required by the shipowners for tne _ 
of their steamers coaling en route in the c
tomary manner. „ _  , the

The Fru ithandel, going from Barcelona to 
United States, in ballast, proposed to take 
coal for the voyage at Algiers. Im s, *  w e 
sometimes happened before the war, had be ■ 
quite usual during the war, and the c0?tjjjn 
company did not contond that it  was not ^ 
the contract. .

There was an exception  ̂clause in the 
contract, which the coaling company di .^  
contend protected them in the events ^ 0  

happened, and which contained a power 0
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coaling company to cancel if Great Britain was 
at war, and to suspend the contract if France 
(the owner of Algiers) was at war. On this ante- 
War contract was pasted a slip “ A,” which I  
suspect to be a general clause agreed to by the 
°wners of coal depots, and patched into their 
contracts without any minute consideration 
whether its language suited the particular con
tract in question. I t  ran as follows:

N otw iths tand in g  the  w ar clause in  the a ttached con
tra c t, i t  iB understood th a t depots w i l l  supply du ring  the
Present h o s tilit ie s  so long and in  such quantities  as the 
Port au tho rities  w i l l  pe rm it, and should ciroumstances 
arise to  fu r th e r in te rfe re  in  any m anner w ith  the 
supply, ehipment, carriage, o r de live ry  o f coals, th is  
contract is  sub ject to  cancelment by  suppliers.

I  think the war clause referred to is the power 
*° cancel or to suspend in case of war. The 
'location in the case was whether the events which 
happened were sufficient to relieve the coaling 
PPmpany under the provisions of this clause, 
hue matters which freed the coaling company 
^cre said to be interference with supplies at 
the Algiers depot by the French authorities, and 
the requisitioning of large numbers of steamers 
ay the Government with the consequent reduction 

steamers available for trade, and increase of 
weights. The facts are as follows : The French 
authorities at Algiers on the outbreak of war put 

embargo on all coal. This was soon removed, 
bQt permission for each shipment was required, 
aud various regulations as to quantities for 
each steamer, and quantities of coal to be 
gained in Algiers by the coal depots collectively, 

ere made from time to time.
1 am not satisfied that the Government regula- 

r-'uus would have prevented the shipment of the 
Ah tons asked for on the F ru ithande l in

ebruary, for the coaling company supplied 
veral steamers with larger quantities from the 

J d  of December to the end of February, e.g., 
§o&'i bury, 682 tons; Harewood, 686 tons; A m u rw , 

b tons ; B lack Head, 602 tons. I  am satisfied 
all Government regulations would not have 
th °We? the coaling company to supply coal to all 
. ® shipowners who in January and February 
h-j, d have claimed coal if their contracts, made 
„ ore the middle of December, were still in 
l °rce,
0] ?^e facts on the second head of exemption 
tjj l£0e<I  are as follows : • After the first shock of 

.outbreak of war freights from Cardiff to 
t o f 6rs.^ ere fairly Bteady; 14 and 15 francs a 
Up f^ a'n8t 10 francs in peace tim e; and were so 

,.0 the middle of December, and when the 
t>e coutract was made. From the middle of 
15 fem*>er till March they rose violently from 
uont ancs f rancs- A  number of coaling
fre a c ts  were made just before this big rise of 
pr̂ q ts, and consequently at quite inadequate 
inter8’ and it was undoubtedly to the pecuniary 
if ®8t of the coaling company to cancel them

Th00“1?-At history of the rise in freights was this: 
Go^rst shipowners offered to charter to the 
fr0tu rUment. Ships thus chartered were removed 
accorj-  °°uimercial market, freights in which 
uharf n^ 7  rose, and private owners thereupon 

eF0d in that market. The Government then
that h , 8̂ 'P8 aud requisitioned, with the result 
0ohUn -e was a great scarcity of ships in the 

•uercial market, and freights rose rapidly.

In  particular the coaling company had a vessel, 
the Norton, chartered at 18 francs, and just going 
under the tips at Cardiff on the 31st Dec., when 
the Government requisitioned her. The coaling 
company were able to replace her at 20 francs, 
but the substituted steamer did not arrive for a 
month after the N orton  would have arrived, and 
considerable inconvenience waB caused by the non
arrival of the N orton’8 cargo.

This was the beginning of a rapid rise in 
freights, due almost entirely to the number of 
vessels requisitioned by the Government, which 
brought freights by the end of the year to 
70 francs a ton to Algiers. I  am satisfied that 
if the coaling company was unable to cancel its 
contracts the coal it would have been required to 
supply by its contract would have required the 
charter of vessels which it would have been 
difficult to obtain at more than double the freights 
prevalent when the contract was made.

The question then is : Have, within the mean
ing of the contract, “ circumstances arisen further 
to interfere in any manner with the supply, ship
ment, carriage, or delivery of the coal ” ? I  have 
come to the conclusion that the last words are 
not limited to supply at Algiers, though the word 
“ supply ” in many parts of the contract has that 
meaning. I  think the words may be paraphrased 
“ the supply of the coal in Wales for shipment 
for and carriage to Algiers and delivery to ships 
there.’’

To limit the words to Algiers makes it very 
difficult to give any reasonable meaning to the 
four words used, while the wider meaning has a 
good business reason involved in it. Then did 
circumstances arise further to interfere with this ?

In  Rolo v. Agius (unreported), heard on the 
3rd June 1915, Bailhache, J., of whose judgment 
I  have seen a shorthand note, had to consider 
whether “ war ” had “ interfered ” with charter
ing so as to relieve the vendors of coal. I t  was 
proved before him that the outbreak of war with 
Turkey had rendered boats for the Eastern 
Mediterranean very difficult to obtain.

The rise in freight was not large, but boats 
were difficult to get, there being only two or three 
charters for Alexandria in a period when normally 
there would have been twelve. As I  read his 
judgment, he would not have found the war 
“(’prevented ” chartering, in this taking the same 
view as my recent judgment in W. B lythe and 
Co. v. Richards T u rp in  and Co. {ante, p. 753). 
But he held that though a moderate rise in 
freights would not “ interfere,” such a rise as 
proved shortage of ships, or the shortage of ships 
itself, would be an interference within the mean
ing of such a clause.

Mere extra expense would not do, if  you could 
get all the ships you wanted by paying extra for 
them, but if you could not get the ships there 
would be “ interference” and high freights for 
those you did get, or in the market generally 
would be evidence of shortage of ships. I  do not 
think the mere variations of the market with the 
tonnage available in a particular place are enough 
to prove the physical scarcity, the results of which 
would amount to “ interference.” I t  must always 
be a question of degree, for every rise of price 
may be attributed to short supply, or supply too 
small for the demand, and what is a question of 
degree may often be a very difficult question, but 
a question of fact.
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On the 15th Jan., when the coaling company 
cancelled, what had happened ? They had been 
deprived of their ship, chartered to carry coal 
which was ready for her, by the unexpected 
requisition of the Government, and could not 
replace her coal at Algiers within a month. That, 
in my view, was certainly a fresh circumstance, 
further interfering with shipment and carriage. 
There was a shortage of ships, due to Govern
ment requisitions, which showed itself in a very 
rapid increase of freights, which quintupled 
themselves during the year.

This was, in my opinion, a fresh circumstance 
further interfering with shipment and delivery. 
And, I  think, though I  am not so clear about 
this, that the French regulations requiring a 
minimum of coal to be kept at Algiers, having 
in view the number of demands under contracts 
which might be expected in view of the rapid 
rise in price of coal, due to the rise in freights, 
which in turn was due to shortage of ships, was 
also a fresh circumstance further interfering 
with the delivery of coal.

In  my view, the coaling company, following the 
principle laid down in Crawford  v. W ilson (1 Com. 
Cas. 277), were entitled to look at the matter from 
the point of view of all their trade, not of the 
individual demand of coal for one ship of one 
customer. From that point of view I  think they 
have established their right to cancel, and I  give 
judgment for them with costs.

Judgment fo r  defendants.

Solicitors for the plaintiffs, Holman, B irdwood, 
and Co.

Solicitors for the defendants, Ince, Coll, Ince, 
and Boscoe.

M arch  17, 20, 21, and 30, 1916.
(Before B a il h a c h e , J.)

B olckow , V au g h an , a n d  Co. v . Co m p a n ia  
M in b e a  de  Sie r r a  M è n e r a , (a)

Contract o f sale — P rov is ion  o f suspension o f 
deliveries “ in  case o f w ar ” — Bise in  fre ig h ts— 
L ia b il i ty  o f shippers.

Sellers in  Spa in agreed to deliver iro n  ore to 
buyers in  Middlesbrough, the contract o f sale 
(which was made after the commencement o f the 
war) containing the provis ion tha t : “  I n  case of 
w ar . . . the supply o f m inerals now con-
traded  fo r  may be wholly or p a r t ia lly  suspended 
du rin g  the continuation thereof.”  The sellers 
possessed a fleet o f steamers. Owing to the 
course o f events in  the w ar fre igh ts  rose very 
considerably, and the sellers then contended that 
they were entitled under thé above provision in  
the contract o f sale to “ suspend wholly or 
p a rtia lly  ”  fu r th e r  deliveries.

Held, tha t the sellers were not en titled to suspend, 
since the sole effect o f the contract o f sale was to 
prevent them taking advantage in  the rise of 
fre igh ts, but not to prevent them fro m  fu lf i l l in g  
the contract.

Per Bailhache, J . : The only prevention o f this 
nature on which the sellers could ins is t would be 
such an increased cost o f ca rry ing  out the ir 
contract due to the w ar as made i t  commercially

(a) Reported by L eonard C. T homas, Esq., Barrister-at-law.

A rise in  fre ig h ts  due to an excepted cause can 
amount to prevention o f the fu lf ilm e n t o f a con
tract to deliver oversea goods i f  i t  be in d ica tive  
o f a great scarcity in  ships. The extent to which  
the rise in  fre ig h ts  must be ind ica tive  o f a 
scarcity in  ships before i t  amounts to a pre
vention is a question o f fa c t in  each p a rtic u la r  
case. Where sellers would have to give away 
the ir goods, and, fu r th e r , to make a loss on the 
goods delivered, such a scarcity o f tonnage due 
to the war is indicated as w i l l  amount to 
commercial prevention.

Co m m e r c ia l  Court.
Action tried by Bailhache, J.
By a contract in writing dated the 4th Nov. 1914 

the defendants, the Compania Miners de Sierra 
Menera, owners of mines in Spain, agreed to sell 
to the plaintiffs, Bolckow, Vaughan, and Co., 
ironfounders and smelterB carrying on business 
at Middlesbrough, 50,000 tons of ore during the 
year 1915. The contract contained the following 
provision:

In  case of strikes, accidents, war, or any u n a v o id a b le  
total or partial stoppage o f works or mines, the supply 
of minerals now contracted for may be wholly or par
tia lly  suspended drring the continuation thereof, and 
the time for delivery extended proportionately. In  case 
of partial stoppage of works or mines, delivery to be 
p r o  r a t a  w ith other then existing engagements.

The defendants made two deliveries under the 
contract, one of 5439 tons and another of 1365 
tons. By the time the second delivery had been 
made, however, freights had risen to a consider- 

' able extent. The defendants thereupon repudiated 
the contract and refused to make any further 
deliveries until the end of the war unless tb® 
plaintiffs paid an increased purchase price. Tplg 
the plaintiffs refused to do and the deliveries 
ceased. _ . , r

The plaintiffs now brought this action i°* 
breach of contract, claiming damages in respec 
of the whole of the ore undelivered. _

The facts are set out more fully in the jn<*&’ 
ment of his Lordship (in fra ).

A . A. Boche, K.G. and C. F . Lowenthal for the 
plaintiffs.—The defendants cannot rely upon tn  
exception clause in the contract (sup .)as excusing 
them from their obligation to fulfil their part of tp 
contract. They say that the war caused a rise i 
freights which rendered it impossible for the 
to carryout the contract at a profit, and that they 
were thereby brought within the provisions of t 
exception clause relating to war, and w® 
entitled, wholly or partially, to suspend deliver! 
during the continuance of the war. But c ' 
exception clause dealt with events incidental 
the production of the ore and in no way vn 
transit.

M aurice H i l l ,  K.G. and B . A . W righ t for 
defendants.—The defendants were entitled  ̂
repudiate the contract under the exception d®1*? 0 
I t  is true that the contract was made after J 
outbreak of war, but if anything occurred in 
progress of the war to make the state of a®a «. 
different from what they had been when the 0 e 
tract was made (e.g., here an enormous incre 
of freights) the clause came into operation. .f 
any case, even if the defendants have broken t 
contract with the plaintiffs, the plaintiffs 
suffered no recoverable damage.

A . A . Roche, K ,C . replied.
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M arch  30.—B a il h a c h e , J. read the following 
judgm ent:—

This is an action by buyers against sellers for 
damages for breach of a contract dated the 
4th Nov. 1914 for the sale of 50,000 tons of 
Sagunto Rubio iron ore, to be delivered free ex 
ship at Middlesbrough, in about equal quantities 
over the year 1915. The price was 13s. 6d. per 
ton delivered.

The sellers delivered a cargo of 5439 tons on 
account of the contract, by arrangement with the 
buyers in Dec. 1914. They delivered a further 
Part cargo of 1365 tons in Feb. 1915, but have 
made no further deliveries. After correspond- 
ence, to some of which I  shall have occasion to 
refer later, the sellers, by their solicitors’ letter 
°f the 15th March 1915, refused to make further 
deliveries until after the war. The buyers elected 
to treat the claim to suspension as a repudiation 
of the contract, and on the 7th April issued their 
Writ.

The right to suspend deliveries ultimately falls 
to be determined upon the construction of a few 
words in the exceptions clause in the contract 
and its application to the facts and circumstances 
of the case.

The crucial words are “ In  case of war.”
Before discussing their meaning I  had better 

Mention a small incidental point. The defendants, 
after the contract was made, wrote to the plain
tiffs on the 16th Nov. 1914 stating th a t: “ In  the 
®vent of the North Sea being closed to Spanish 
tonnage by the Admiralty authorities they would 

compelled to suspend deliveries.”
To this the plaintiffs assented, and it was 

argued for the plaintiffs that the defendants in 
Writing this letter must be taken to have put 
their own interpretation on the exception “ In  
case of war,” and to have limited it to the closing 
°t the North Sea to Spanish vessels.

I  do not agree. I  do not even now understand 
y? .y this stipulation was made, but I  do not 
mnk it was intended to be a limitation of the 

exception, but an extension of it.
Turning now to the crucial words it is, of 

curse, clear that as a contract made after the 
ar broke out the words “ In  case of war ” cannot 

mean “ I£ war should be declared.” I t  must be 
reated as an elliptical expression requiring ex

tension. The most usual words where the 
int 6̂nCe *3 wrfff011 *n full are “ affecting or 
o f ^ ^ g  w*th or preventing the performance 
rp, the contract.” My selection is “ preventing.” 

nat word seems to me most in accord with the 
general tenor of the clause, and the word which, 

re8ar<I  to all the circumstances, the 
if ti*es themselves would have chosen at the time 
jj. .hey had considered and discussed the point, 
g 18 noteworthy that the closing of the North 

a to Spanish steamships would prevent and 
merely interfere with deliveries. Mr. Roche 

a * f * te d  that the words now expressed did not 
Wo *-° khe transit of the ore, as none of the other 

in the clause do so, but again I  do not agree. 
dej  a^ ng got thus far, I  have to see whether the 
tj, Quanta were prevented by war from fulfilling 

m contract with the plaintiffs, 
fact ° rc*er i °  <1° this 1 must, I  fear, set out the

Th i ’ -
S-Hcl 6 86 *ers are a Spanish company, controlled
abd unaged by a Spanish firm, Messrs. Sota

m considerable detail.

This firm are, among other things, the owners 
of a fleet of steamers, and, having made the con
tract in question for the defendants, they made 
a freight contract in the form of a charter-party 
between the defendants and themselves cn the 
25th Nov. 1914 whereby they contracted to carry 
about 44,500 tons of iron ore during the year 
1915 in about equal monthly quantities from 
Sagunto to Middlesbrough, at the freight of 
5s. 9d. per ton. The defendants made separate 
arragements for the carrying of the December 
cargo, and the quantity of about 44,500 tons was 
the quantity of ore remaining to be delivered by 
the defendants to the plaintiffs over 1915. The 
freight contract was, in fact, made to enable the 
defendants to carry out their contract with the 
plaintiffs

The charter-party was in English and in an 
English form, and contained the usual excep
tions, the only material one being “ restraints of 
princes.”

Messrs. Sota and Aznar, through their repre
sentative, a Mr. Harrison, held out as an 
inducement to the plaintiffs to make the contract 
sued upon that there need be no fear of non
delivery as Messrs. Sota and Aznar would carry 
the ore in their own steamers.

I  may observe in passing, that shortly after 
making the contract Bued upon, and on the 
11th Nov., the defendants made similar contracts 
with the plaintiffs at a slightly increased price 
for 25,000 tons of the same ore, for delivery over 
each of the years 1916 and 1917, at the price of 
14s. a ton delivered. I t  seems to me strange that 
in war time, with the enormous fluctuations likely 
to take place from time to time in prices of goods 
and in freights, the defendants should have been 
willing to contract so far ahead. I  attribute it  to 
the fact that Messrs. Sota and Azuar knew that 
they had the ore under their hands in the mines, 
and also the ships to carry it, and that what they 
had to fear was not a rise in market prices, but 
in cost.

The freight at which Messrs. Sota and Aznar 
contracted with the defendants to carry the 
plaintiffs’ ore was 5s. 9d. per ton, about the 
market rate when the contract of the 25th Nov. 
was made. Freights rose sharply afterwards, and 
in January they had risen to 15s. or 16s. a ton, 
and they continued at or about that figure at all 
material times. The present rates are something 
like 24s. a ton.

The reason for the sharp and continued rise is 
this. Immediately upon the declaration of war, 
and down to December, merchants were anxious 
and doubtful and were not making engagements. 
The Government were taking up ships. Ship
owners, finding cargoes scarce, were in most 
instances glad to get their ships taken for 
Government purposes. The Government were 
also requisitioning ships. The requirements of 
the Government about counter-balanced the 
absence of commercial cargoes, and freights did 
not advance. By the middle of December things 
altered. The requirements of the Government 
increased. Merchants gained confidence in the 
ability of the Admiralty to protect maritime 
ventures, and were eagerly seeking ships. The 
result was an all-round demand or shortage 
of supply, and as a consequence a sharp rise 
in freights, which has been continuous and 
increasing.
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An incident which contributed to the increased 
Government demand for ships and a consequent 
rise in freights was the intervention of Turkey in 
the war on the 5th Nov. 1915.

On the 1st Dec. 1914 the Admiralty issued 
stringent regulations, from time to time repeated 
and amplified, for the navigation of the Channel 
from the Isle of W ight to the North-East Coast. 
Pilotage was made compulsory from the Isle of 
W ight to Yarmouth and from Yarmouth to the 
Tees. Neutral vessels were for a short time con
voyed by torpedo-boats, but later one armed 
guard was put on board to ensure their going to 
their destination; moreover, navigation at night 
was prohibited. A ll this entailed delays, con
siderable at first but less later on. These delays 
were the subject of interviews and correspondence 
with the Board of Trade.

I  have no reason to doubt that the complaints 
made were well founded, if somewhat exaggerated.

The result of these delays was that Messrs. 
Sota and Aznar found it difficult to carry out 
by their own ships the freight engagements they 
had made in respect of the ore sold to the plain
tiffs and to other customers. Difficult, but by no 
means impossible, as the correspondence shows. 
The delays, in fact,tended to decrease as time went 
on, partly through smoother working and partly 
due to the fact that as the days lengthened so did 
the hours during which navigation was permitted.

The cost to shipowners was increased by con
cessions having to be made to the crews in raising 
wages and providing better food. The price of 
coal, too, rose. Altogether Mr. Harrison put the 
extra cost of carriage at 8s. a ton, of which 6d. 
was for wages, Is. for coal, and 4s. for delay. 
This last item I  think excessive.

Messrs. Sota and Aznar somewhat added to 
their difficulties by taking advantage of the high 
prices steamers were fetching to sell three- 
quarters of their old steamers. They replaced 
them by others to some extent, but there was, I  
gather, a reduction of their fleet by one-half.

Early in January Messrs. Sota and Aznar ap
proached buyers in England, with whom they had 
made contracts for the sale of ores, with a view 
to getting them to meet them by sharing with 
them the extra cost of carriage. Their views 
were communicated to Messrs. Bagley and Co., 
1 heir agents at Middlesbrough, in a letter of the 
8th Jan. 1915.

On the 14th Jan. Messrs. Bagley and Co. wrote 
the plaintiffs on the subject:

R efe rring  to  conversation yesterday, k in d ly  note the 
steamship Urlco M e nd i sailed from  Sagunto on the  
8 th  ins t., and w i l l  b r in g  about 1000-1500 tons o f 
Sagunto R ub io  fo r  you. A l l  being w ell, the  steamer 
should a rrive  tow ards the end of th is  m onth, a lthough 
ow ing  to  the  exceptional delays and increased Govern
m ent re s tric tions  on the no rth-east coast, the  voyage 
w ill p robab ly  take double the usual tim e. The agent 
of the steamer w i l l  be M r. Geo. S. Rasevear, w ith  whom 
please keep in  touch.

O ur p rinc ipa ls , Messrs. Sota and Aznar, advise th a t 
the fre igh ts  from  the  M editerranean are now equal to  
the c .i.f. price o f the  ore, and there is a p ro b a b ility  o f 
th e ir go ing s t i l l  h igher. U nder the  circumstances, they 
consider th a t the y  are e n title d  to  ask you fo r  Borne 
re lie f, as the conditions now p reva iling  in  the N o rth  Sea 
are ve ry  m uch worse than  the y  were a t the  tim e  the 
con trac t was made. Since the bom bardm ent o f H a rt le 
pool a new set o f circumstances has arisen, no tab ly  the 
much greater delay and r is k  by  m ines, seeing th a t the

whole o f the coast is now m ined b y  the  B r it is h  G overn
m ent, re su lting  in  increased ra tes o f fre ig h t to  the  east 
coast by  a t least 6s. to  7s. a ton  as compared w ith  the 
west coast, w h ile  the crews have to  be pa id double, and 
in  many cases w ill n o t even come a t a ll.  Messrs. Sota 
and A znar re lu c ta n tly  have to  ask fo r  you r assistance, 
b u t, under the exceptional circum stances now current, 
we tru B t you w i l l  apprecia te th e ir  p o in t o f v iew  and 
make them  some co n trib u tio n  tow ards the ex tra  rates of 
fre ig h t w h ich  they have to pay.

Upon this Messrs. Sota and Aznar and their 
agents, Messrs. Bagley, exchanged views in letters 
of the 21st and 22nd Jan. :

Messrs. T . Bagley and Co., M idd lesbrough.— Dear 
Sirs,— W e are in  rece ip t o f you r le tte r o f yesterday- 

. O f course you may p o in t ou t to  Bolckow s or 
thera in  rep ly  to  th e ir contention th a t the shippers have

o hips, th a t the  M enera Company have no ships 
a t a ll, and th a t the fre ig h t question does ve ry  much 
a ffect them. The reasons we have urged have no t been 
adequately dea lt w ith  b y  any o f you r receivers, except 
to  t r y  and a ir i ly  push them  on one side, w h ich  is no 
answer a t a ll. However, we hope to  re ve rt to the whole 
pos ition  to-m orrow . . . .-—Y ours fa ith fu lly , p.pr0
So t a  a n d  A z n a r .— E . T o d a , Manager.

Messrs. Sota and Aznar, London.— D ear S irs,— We 
th a n k  you fo r you r le tte r o f yesterday. B o lckow s-j' 
W e  aw a it to  hear fu r th e r from  you. W e are afra id 
they w il l  th in k , seeing the  Menera Company and the 
ships are bo th  managed by Messrs. Sota and Aznar, th a t 
the  excuse is  a t r if le  th in . . . .—-Yours fa ith fu lly
T . B a g l e y  a n d  Co .

On the 6th Feb. there appeared in the Times a 
German official announcement in the following 
terms:

The waters round Great B r ita in  and Ire land , includ ing 
the  whole o f the E ng lish  Channel, are he rew ith  Pr° ' 
claimed a w ar region. .

On and a fte r the 18th Feb. every enemy mereba® 
vessel found in  th is  w ar region w i l l  be destroyed w itn- 
c u t i ts  always being possible to  w arn  the crew ° r 
passengers o f the dangers threatening.

N e u tra l ships w i l l  also in cu r danger in  the wa 
region, where, in  v iew  of the  misuse o f n e u tra l n»e 
ordered b y  the  B r it is h  Government, and inc idents i®" 
ev itab le  in  sea warfare, a ttaoks intended fo r host* 
ships may affect ne u tra l ships also.

The Times headed the announcement “ ^  
Blockade of England,” but that is  no part of t®0 
German announcement and is  incorrect.

MeBBrs. Sota and A z n a r  on th e  same day w r °!® 
to  M essrs. B a g le y  a le tte r  in  these te rm s . R  * 
unnecessary to  com m en t upon th is  le tte r  exceP, 
to  say th a t  ir o n  ore was n o t declared co n tra  ban 
by th e  G erm ans u n t i l  th e  18 th  A p r i l ,  a m°® 
a f te r  th e  de fendan ts ’ c la im  to  suspend a ll  fu r tn  
d e liv e rie s :

D ear Sirs,— W o are in  receipt o f your3 o f yesterday 
. . . The German decla ration o f a tta ck  s ta rtin g  ^
18 th we th in k  makes ou r case absolute ly clear fo r re 1 
C ontra ry  to  you r opin ion, we declare th a t the  Teas*® 
fo rtif ie d  area. I t  is protected by  ba tteries bo th  a t '*  
H artlepoo l and the South Gare. W e have la te ly  >̂ee° eS,l 
the  position o f de live ring  contraband to  a fo rtif ie d  »r  ^  
and now we are going to  be in  the  position o f having ^  
run  a blockade, and, looked a t fro m  a ne u tra l P®1® j  
v iew , th is  is a ltoge ther too th ic k  to  manage wit® 
re lie f. ^

Meanwhile the defendants had delivered to j  
plaintiffs the part cargo in February to w ln c ^  
have already referred. They were delivering 
such of their buyers as had met their claim f°r
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increasing price, and were offering to deliver to 
the plaintiffs, with 5s. a ton relief, and to make 
further deliveries on mutually acceptable terms, 
offers which the plaintiffs declined, while pointing 
out that the fact of making them showed the 
defendants’ ability to deliver them if they would.

The German threat had no effect upon freights, 
but it caused a rise in premiums on war risks at 
Lloyd’s. The rate at Lloyd’s for three months’ 
msurance on Spanish ships became about 60s. 
Per cent., as against about 30s. This did not 
effect Messrs. Sota and Aznar, as they did not 
insure at Lloyd’s. They had insured in a Spanish 
?*ub shortly after war broke out. Ships entered 
|n that club paid a premium, and this premium 
has always remained the same. I  understand 
fhere has up to the present time been one loss.

Lloyd’s records show that the losses of ships of 
all nationalities in or near waters which would be 
traversed between Spain and the Tees was in 
i  ebruary, fifteen; March, fifteen; April, nine. 
Jh other waters the losses were in Feb- 
ruary, eight ; March, nineteen; April, twenty- 
,w° ;  or just under 1 per cent, of the arrivals 
111 the United Kingdom during these same 
months. There was no increase in the number 
?r neutral vessels sunk by mines or submarines 

; the first three months of 1915 as compared 
'th the last three months of 1914.
These are the relevant facts, and I  am now in a 

Position to consider whether the defendants’ 
•aim to suspend deliveries was a justifiable one 
r was- one which the plaintiffs were entitled to 
r®at as a repudiation of the contract. Mr. H ill 
ontended that the covering contract which the 

, ofendants made with -Messrs. Sota and Aznar 
anil ^ecome unenforceable by the 17th March, 

that the defendants muBt be treated as 
berg, who Would have needed to go into the 

tA . ®t and charter at about 16s. a ton to fulfil 
,, 6*r contract with the plaintiffs to deliver ore to 
tj^m.Rtthe price of 13s. 6d. delivered, and that 

■ r>sc *  as due to the war, and the defendants 
fr re therefore prevented in a commercial sense 

otn performing this contract, 
aso deal with the matter firstly on the
da '|tnPL°n that the contention that the deten
te “ts were left without a covering freight con- 
itilP *8 correct. I  do this in deference to Mr.

1 8 very able argument, and to the general 
anif°r ârice the point so raised. Upon this
w h^PLon the question to be first decided is 

ther a rise in freights due to an ex ceprise in freights due to an excepted 
veriU ’ ln this case war, can ever amount to pre- 
ovo °Q of fulfilment of a contract to deliver 

j-rsea goods.
in *am ° f  an opinion that there may be such a rise 
hasT^ht® ^ue bo war as to entitle a seller who 
prevto Pay/freight to say that he was thereby 
Sjv, ontcd by war from making delivery. The 
and ®sm°n. “ rise in freights ” in this connection, 
ha8 ln this case in particular, really means war 
PUrt>CaUSed a scarcity of ships for commercial 
bhe g°808’ °b which the rise in freights is at once 
to *£n and the measure. Scarcity of ships due 
chanar’ and rise of freights due to war, are inter
t a b l e  expressions, but, as the thing that 
hitllCf rs bo a seller who is seeking a ship to enable 
he* l°  make delivery is the price he must pay for 

| i  e more usually speaks of the rise in freights. 
fr6it,i'\ould simplify matters to say that no rise in 

8 ta can amount to prevention of periorm- 
V ol- X III., H. S.

ance, but I  think that is impossible in a case where 
rise in freights due to war connotes scarcity of 
ships due to war. Suppose, for example, that all 
British ships were commandeered by the Admi
ralty, they leaving only neutral ships for private 
commerce. I t  seems clear to me that in such a 
case a seller might truly say, “ W ar has pre
vented my chartering,” and it would be equally 
correct for him to express himself as being pre
vented by scarcity of ships or by a rise in freights, 
a rise which in such a case would, of course, be 
enormous.

Prevention in a commercial sense is, in my 
judgment, sufficient, and what is prevention in 
that sense is a question of degree which could 
theoretically be expressed either in terms of 
tonnage or freight, but for practical purposes can 
be most intelligibly stated in termB of freight.

A  scarcely less difficult question is to what 
extent must a rise in freights be indicative of a 
scarcity of ships before it  amounts to prevention. 
This must depend, to some extent, upon the cir
cumstances of each particular case. In  this case 
the rise was 5s. 9d., to, say, 16s. A  16s. freight 
means that the defendants would have had to give 
away their goods, and, further, to lose 2s. 6d. a 
ton on each ton delivered.

As at present advised, I  should be inclined to 
hold that such a rise in freights did indicate such 
a scarcity of tonnage due to the war as amounted 
to commercial prevention.

I  am, however, relieved from definitely deciding 
this very difficult question because I  have come to 
the conclusion that Messrs. Sota and Aznar were 
not, in this case, released from this freight con
tract, and that the defendants were not in the posi
tion of having to charter ships at the increased 
freight in order to fulfil their contract with the 
plaintiffs.

Before, however, leaving the subject I  should 
like, in view of its general interests, to make one 
or two further observations.

I t  may be objected to this doctrine of commercial 
prevention that it presses hardly on the buyer 
who is injured to precisely the extent to which the 
seller is relieved. To this I  would say that it 
must be borne in mind that, where the contract 
provides for exemption in the case of war pre
venting deliveries, the parties clearly contemplate 
the possibility of prevention, and the seller’s 
contract is not that he will deliver in all events.

The other observation is that no seller can claim 
exemption if he has failed to protect himself by 
the requisite covering contracts in a case where 
it  is usual and prudent so to do. A  seller cannot 
choose to take the risks of the market and then, 
when the market has gone against him, claim pro
tection. In  such a case he is prevented, not by 
war, but by his own imprudence.

I t  remains to give my reasons why I  think 
Messrs. Sota and Aznar were bound by this 
carrying contract with the defendants.

They cannot make any use of rise in freights as 
they had the ships. The effect of their contract 
with the defendants was to prevent them from 
taking advantage of the rise in freights, a suffi
ciently galling situation, no doubt, but not 
prevention.

The only prevention of this nature on which 
they could insist would be such an increased cost 
of carrying out their contract due to the war as 
made it commercially impossible.

2 T



846 MARITIME LAW CASES.

K .B . D i t .] T h e  Gu tenfels—T he  B ar en fels—T h e  D e r f f l in g e r . [P r iv . Co.

I  think there was no sufficient rise in cost, but 
it  is immaterial to consider the matter because 
they have no clause or words in their contracts 
with the defendants which in any way entitle them 
to raise the point. The only possible words are 
“ restraints of princes,” and these obviously will 
not do.

Mr. H ill, as a last resource, sought to make out 
a case of “ restraint of princes ” on quite other 
grounds, and he directed my attention to the delays 
in the voyage due to the Admiralty Regulations 
and to the German threat of February.

As to delays, I  doubt whether the Admiralty 
Regulations for the safe navigation of the home 
waters from the Isle of W ight to the Tees can be 
called “ restraints of princes,” although, no doubt, 
they involve compliance with Admiralty require
ments. These requirements, however, were more 
in the nature of encouraging navigation than pre
venting it.

Moreover, I  remember the defendants’ stipula
tion about the closing of the North Sea to Spanish 
ships, and in the face of that stipulation I  should 
not hold any regulations for the safer navigation 
of the North Sea a restraint of princes, even 
though they involve delays.

Apart from all this, these delays, such as they 
were, did not in any way prevent their fulfilling 
their contract, or compel them to get outside 
tonnage, for they persistently offered cargoes to 
the plaintiffs at current market prices, and their 
requests for an increase of a few shillings in the 
contract price were based, not upon want of ships, 
but upon increased cost of running them plus the 
added risk of submarines after the German threat 
of Feb. 5.

This threat, which is Mr. H ill’s other instance 
of restraint of princes, is, indeed, the only ground 
upon which they could hope to escape from their 
contract. I  think the point is quite unsound. The 
German notice is not notice of a blockade. They 
were not in a position in any case to give notice 
of blockade, and indeed the only danger which 
neutrals ran, according to the notice, was the 
danger of falling victims to attacks intended for 
British ships. One may pardon Spanish owners 
being sceptical of the Germans being at much 
pains to discriminate between neutral and British 
ships, but 1 cannot regard either the notice or the 
subsequent action of the Germans as “ restraints 
of princes.” I  am glad to find that upon this 
point my view is in accord with that of Messrs. 
Sota and Aznar, as shown by the fact that they 
ran their steamers as readily as before, and made 
no change at all in their insurances.

The real truth of the case is that Messrs. Sota 
and Aznar, as managers and controllers of the 
defendant company and their contracts, would not 
hold themselves as shipowners to an enforceable 
but unprofitable freight contract.

By no stretch of imagination can this be brought 
within the words “ in the case of war,” however 
one contemplates that imperfect phrase, whether 
by “ affecting or interfering with or preventing 
performance,” and the result is there must be 
judgment for the plaintiffs.

Judgment fo r  p la in tiffs .

Solicitors for the plaintiffs, Van Sandau and 
Co., for Belle, Cochrane, and Belle, Middlesbrough.

Solicitors for the defendants, W. A. Crump and 
Bon.

Suïiicisl Committee of tije $rib |i Council-

M arch  10, 13, 14, 16, and A p r i l 7, 1916.
(P re s e n t: th e  R ig h t  H ons. L o rd s  P a r k e r  o f .

W  A D D IN G T O N , S U M N E R , P A R M O O R , W R E N -
bu ry , and Sir Sa m u e l  E vans).

T h e  Gu t e n f e ls .
T h e  B a r e n fe ls .

T h e  D e r f f l in g e r . (a)
ON A P P E A L  FR O M  H .B .M . S U P R E M E  CO U RT FOR 

E G Y P T  ( IN  P R IZ E ).

Prize Court— M erchant ship in  enemy po rt— Use 
o f Suez Canal p o rt as po rt o f refuge— Commence
ment o f hostilities— Perm ission to leave—No 
offer o f pass— A ttitude  o f Germany— Reciprocal 
obligations— Detention—S ix th  Hague Conven
tion  o f 1907, art. 1, 2, b—Form  o f Order.

B y  a rt. 1 of the S ix th  Hague Convention 1907 :
“ When a merchant ship belonging to one o f the 
belligerent Powers is a t the commencement of 
hostilities in  an enemy port, i t  is  desirable that 
i t  should be allowed to depart free ly , either 
immediately or a fter a reasonable number o f days 
of grace, and to proceed, a fte r being fu rn ished  
w ith  a pass, direct to the port o f destination or 
any other p o rt indicated to it .  The same p r in ' 
ciple applies in  the case o f a ship which has lef ‘ 
its  last p o rt o f departure before the commence
ment o f the war, and has entered a port 
belonging to the enemy w h ils t s t i l l  igno rant tha 
hostilities have broken out.”

B y  art. 2 : “ A merchant ship which owing to c ir
cumstances beyond its  control may have been 
unable to leave the enemy port w ith in  the period 
contemplated in  the preceding article or whica 
was not allowed to leave may not be c o n f i s c a t e d • 
The belligerent may merely detain it ,  on con 
d itio n  o f restoring i t  a fte r the war, withou^ 
payment o f compensation or he may requisition' * 
on payment o f compensation."

The G., a German ship, a rrived  a t Port Said 0 , 
the bth Aug. 1914 in  ignorance that w ar ha 
been declared between Great B r ita in  an 
Germany. From  her a rr iv a l t i l l  the 14-th AMf4 
she was not free to leave, but on the la tte r da 
she was in form ed tha t she was free to Vro C y,'al 
she liked. M atters so remained u n t il the 1-1 
Oct. She never asked fo r  a pass. She v> 
never offered one. On the 13th Oct. the F g y P ^ .,  
Government by arrangement w ith  the 
Government p u t a crew on board her, and on 
16th she was conducted out to sea, where she V> 
seized by a B r it is h  cruiser as prize . W ar i f  
not declared between Great B r ita in  and  “ 
u n t il the bth Nov. 1914, and E gyp t had not t 
been declared a B r it is h  protectorate. f

The E gyp tian  P rize  Court held that the G.  ̂
entitled to detention in  lieu  o f confiscation, 0 
that in  accordance w ith  art. 2 (sup.) she s'i0^ef 
be detained du ring  the war and restored to 
owners at the conclusion o f hostilities. y

Held, that E gyp tian  ports must be treated as en ■ 
ports, and that, assuming the Hague Oowvew . 
applied and the Order in  Council o f the 4th ^  
1914 extended to Egypt and was operative at j  
time the vessel was taken as prize, the fa l lu  f ^ 
Germany to concur in  recognising art.

(a) Reported by W. E. Re id , Esq., Barrister-at-Law.
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the question whether art. 2 or any pa rt o f i t  was 
obligatory, or whether, i f  the course referred to 
in  a rt. 1 as “ desirable ”  was not taken, a rt. 2 
had any application to an enemy ship in  an  
enemy po rt at the outbreak of hostilities, or had 
subsequently w ithou t knowledge o f the w ar 
entered it ,  was one o f in te rna tiona l law  in vo lv 
ing a reciprocal obligation performable only a t 
the end o f the w ar. The B r it is h  Government 
was entitled in  such circumstances to seize and 
detain the ship du rin g  the war, and the proper 
order was one merely fo r  the detention o f the 
ship, leaving the u ltim ate righ ts  o f the parties  
to be determined a fte r the war.

T hese were three appeals from orders of His 
Britannic Majesty’s Supreme Court for Egypt.

In  the case of the Gutenfels and the Barenfels 
Ine appeal was by the Crown.

In  the case of the Derfflinger the Crown was 
the respondent.

the appeals were in theCounsel appearing in 
Gutenfels

Sir F . E . S m ith , (A.-G.), Sir George Cave, 
n GO* S tua rt Bevan, Pearce H igg ins, and C. B . 
Dunlop for the Crown,

Sir Bobert F in la y , K.C. and J2. A. W righ t for 
the respondents.

In  the case of the Barenfels it was admitted 
that it  must be governed by the decision in the 
Gutenfels. The only substantial difference in the 
tacts was that in this case the ship entered Port 
^aid in ignorance that war had been declared and 

âB already in port at the time of the outbreak 
between Germany and Great Britain.

Sir F . E . S m ith  (A.-G.), Sir George Cave (S.-G.), 
Darby  for the appellant.

Sir Bobert F in la y , K.C. and B . A . W righ t for 
be respondents.

In  the case of the Derfflinger the Hague Con- 
cation did not apply, as, although a merchant 
b)P> it was intended to convert her into a war- 

qb'P- She took refuge in Port Said on the 
bd Aug. 1914 on account of war between Ger- 

",any and France and Russia. She intended to 
through the Suez Canal, but was detained, 

, bd the Egyptian Prize Court made an order for 
er confiscation.
Sir Bobert F in lay , K.C. and Dumas for the

aPpellants.
Sir George Cave (S.-G.) and A. Clive Lawrence 

respondent the Procurator of Egypt were 
called on.

^The judgment of their Lordships was delivered

Lord W r e n b u r y .—The Gutenfels is a German 
}»■ P- Bound from Antwerp for Bombay and 
h.fJ'achi, she arrived at Port Said in the after- 

° f  the 5th Aug. 1914, and entered the port 
ignoranb (as is now admitted) that 

bties had broken out between Great Britain 
w j  Germany. From the 5th Aug. to the 
14th ¡^u^' Bhe was not free to leave. On the 
pr b Aug. she was informed that she was free to 
thec?®̂  if she liked. Matters so remained until 
w  fbth Oct. She never asked for a pass. She 
Lev cffered one. On the 13th Oct. 1914 the 
°hth an Government put a crew on board, and 
her e 16th Oct. they took her to sea and conducted 

0 H.M.S. W arrio r, who seized her as prize

and took her to Alexandria. I t  is admitted that 
this was done by arrangement between the 
Egyptian Government and the British Govern
ment.

A t the date of these events war had not been 
declared between Great Britain and Turkey, and 
Great Britain had not declared Egypt to be a 
protectorate. The date of the declaration of war 
with Turkey was the 5th Nov. 1914. The date of 
the declaration of the protectorate was the 18th 
Dec. 1914.

The Egyptian Prize Court has pronounced the 
ship to have belonged at the time of seizure to 
enemies of the Crown, and to have been seized 
under such circumstances as to be entitled to 
detention in lieu of confiscation, and has ordered 
the Bhip to be detained by the marshal until 
further order; and has further declared that, in 
accordance with the provisions of art. 2 of 
No. Y I.  of the Hague Conventions, the ship 
must be restored or her value paid to the owners 
at the conclusion of hostilities. From this order 
the Crown appeals. There is no crosB-appeal. 
The Crown contends that the ship ought to be 
confiscated, or, at any rate, that the question 
whether she ought to be confiscated, or, on the 
contrary, whether she must be restored or her 
value paid to the owners at the conclusion of 
hostilities, should be left to be determined after 
the war, and that in default of confiscation the 
order should be for detention till further order, 
with liberty to apply as in the case of The Chile 
(12 Asp. Mar. Law Cas. 598 ; 112 L. T . Rep. 248; 
(1914) P. 217). The respondents, having no cross
appeal, cannot contest the order which imposes 
detention.

The points which have been argued before 
their Lordships are numerous. Upon some of 
them it is unnecessary to pronounce any opinion:

First, to the Hague Convention No. V I .  (which 
is the relevant Hague Convention, and will here
inafter be styled simply the Hague Convention) 
Egypt was not a party. The question has been 
raised whether, having regard to the anomalous 
position in which Egypt stood, the Hague Con
vention applies to Egypt. Their Lordships find 
it unnecessary to determine this question. They 
will assume, in favour of the respondents, that 
the Hague Convention does apply to the case 
before them.

Secondly, the question has been argued whether 
Port Said was, within the meaning of the Hague 
Convention, an “ enemy port,” that is, a port 
enemy to Germany. Having regard to the 
relations between Great Britain and Egypt, to 
the anomalous position of Turkey, and to the 
military occupation of Egypt by Great Britain, 
their Lordships do not doubt that it  was. In  
Hall’s International Law, 6th edit., p. 595, the 
learned author writes: “ When a place is militarily 
occupied by an enemy the fact that it  is under 
his control, and that he consequently can use it 
for the purposes of his war, outweighs all con
siderations founded on the bare legal ownership 
of the soil.” Their Lordships think this to be 
right.

Thirdly, a question has been raised whether, in 
the events which have happened, the Hague Con
vention was operative and binding at the date of 
the events with which the board are concerned in 
this case. The respondents say that it  was. The 
law officers of the Crown have stated in the
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plainest terms that the British Government abide 
by the Hague Convention and look to Germany 
to do the same. The British Government, by the 
Order in Council of the 4th Aug. 1914, presently 
mentioned, acted under the Hague Convention. 
I t  is unnecessary to determine whether the 
Hague Convention applies or not. Their Lord- 
ships will assume in favour of the respondents 
that it does.

I t  results that the only question for determina
tion is the construction and meaning of the 
Hague Convention, and that question reduces 
itself to the decision of a single point—namely, 
whether art. 2 is, or whether any part of it is, 
obligatory, or whether, if the course referred to as 
“ desirable” in art. 1 be not taken, art. 2 has or 
has not any application to a vessel which 
finds itself in an enemy port at the commence
ment of hostilities, or which, having left its last 
port of call before the commencement of hostili
ties, enters an enemy port without having heard 
of the hostilities. The respondents contend that 
it  has, the appellants that it  has not. The ques
tion is one of law arising on an international 
document involving a reciprocal obligation per- 
formable only at the end of the war. I f  this 
board were now to determine this question of 
construction, Germany might hereafter take a 
different view, and the performance of the obliga
tion, as a reciprocal obligation, niight become 
impossible.

The order made by the Egyptian court deter
mines that the ship must be restored, or her value 
paid at the conclusion of hostilities. I f  this order 
were to stand and at the conclusion of hostilities 
Germany maintained that the construction upon 
which that order is based was wrong and refused 
to restore or pay the value of British ships seized 
and detained by Germany in like circumstances, 
the performance of the obligation as a reciprocal 
obligation would be impossible unless achieved 
by diplomatic action. Under these circumstances 
the construction for which the respondents con
tend, involving as it does a reciprocal obligation 
performable only at the end of the war, cannot at 
present be fully determined by their Lordships in 
the absence of knowledge of the future attitude of 
the respective belligerents in that regard. 
Accordingly they think it incompetent to dispose 
of this question of construction at present.

I t  remains to apply the above considerations— 
subject to the above reservations—to the case 
before the board.

On the 4th Aug. 1914 an Order in Council was 
issued recognising and acting upon art. 1 of the 
Hague Convention, conditionally upon Germany 
within a limited time doing the same. Germany 
did not do so, and the Order in Council did not 
come into operation. I f  this Order in Council 
inoluded Egypt, the result of Germany’s refusal 
to concur was that neither art. 1 nor art. 2, so far 
as it is complementary to art. 1, took effect as 
regards Port Said. If , as their Lordships incline 
to think, it did not extend to Egypt, it  may, of 
course, be set out of consideration. In  either 
case nothing turns upon this Order in Council, 
except that it  evidences the desire of Great 
Britain to take that which the Hague Conven
tion indicated as the reasonable course. Their 
Lordships do not forget that the respondents 
placed some reliance upon this Order in Council 
as assisting in the construction which they place

upon the Hague Convention, but their Lordship« 
are unable to accept the view that it is of any 
service for this purpose. Even if at the dateot 
this Order in Council Great Britain took a parti
cular view of the construction of the Hagu0 
Convention, that fact throws no light upon the 
question as to what is, in fact, the true con
struction.

On the 5th Aug. 1914 the Egyptian Govern
ment issued a “ Décision,” or Decree, similar in 
some respects to the Order in Council of the 
4th Aug. This granted days of grace to sunset 
on the 14th August to ships of not more than 
5000 tons gross. But as the Gutenfels was more 
than 5000 tons it did not apply to her.

The facts then are (assuming, as for the pur
poses of this judgment their Lordships do assume, 
that the Hague Convention applies) that art. A 
so far as it was complementary to art. 1, nev0r 
came into operation by reason of the fact that as 
between Great Britain and Germany the recom
mendation agreed by art. 1 failed, by reason o 
the action, or, rather, the inaction, of Germany, 
to be carried into effect by the contracting parties. 
Under these circumstances, there being nothing 
which entitled the Gutenfels to remain in the por 
(for she had long exceeded any such limited righi 
as might arise from a right of passage throug 
the canal, assuming that she had such a righih 
there was nothing to prevent the Egypt'« 
Government and British Government acting a 
they did, and at the least seizing and detaining 
her during the war, to await at the conclusion 0 
the war the determination of the questions abov' 
reserved. The order which, in their Lordship 
judgment, will be right will be an order allowing 
the appeal, and substituting an order in the t0!'® 
of that in the case of The Chile (12 Asp. Mar. L a 
Cas. 598 ; 112 L. T. Rep. 248 ; (1914) P. 2lD> 
leaving the ultimate rights between the parties 
be determined after the war. —.g

Their Lordships will humbly advise &- 
Majesty accordingly. , ig

They think that each party should bear n 
own costs of this appeal.

T h e  B a r e n f e l s .
This vessel, bound from Hamburg and Antwerp 

to Colombo, Madras, and Calcutta, arrived a tr  
Said on the 1st Aug. 1914, and was still there 
the 4th and 5th Aug. Except that she was .
Port Said before and at the c o m m e n c e m e n t ot
war, the relevant facts are identical with those - 
the case of the Gutenfels. This case is gover 
by the decision in the Gutenfels, and their Lo g 
ships will humbly advise His Majesty that 
same order should be made.

T h e  D e r f f l i n g e r . ^

This vessel showed by her build that 
intended for conversion into a warship. ^
Hague Convention therefore does not apply 
art. 5). She passed through the canal and ari  ot0 
at Port Said on the 2nd Aug. on a voyage 
Yokohama to Bremen. Her log contains 
following entries:

1914, A ugu s t 2 :  A rr iv e d  P o rt Said. The 3° ur°  
cannot be continued on account o f the  w ar.

A u g u s t-3rd : Passengers and baggage landed.

Under the International Suez Canal tConvent*^ 
of 1889, she was entitled to use the canal 1° ^e  
purposes of passage. She had used it, an
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above entries show that her voyage of passage 
was over; that her journey was, in her view, 
rendered abortive by reason of the war, and that 
she had accordingly landed her passengers and 
cargo. Port Said was, on the 2nd and 3rd Aug., 
a neutral port. The war whioh caused the dis
continuance of the ship’s voyage was the war 
between Germany and France and that between 
Germany and Russia. When war broke out on 
the 4th Aug. between Germany and Great Britain 
the vessel was lying in Port Said, not in exercise 
of a right of passage, but by way of user of the 
port as a port of refuge. Under these circum
stances, the Canal Convention had ceased to be 
operative and she was not entitled to any protec
tion. The ship was a German ship lying in an 
enemy port, and was a ship to which the Hague 
Convention did not apply.

I f  any justification were necessary for the sub
sequent acts of the Egyptian and British Govern
ments it  is found in the fact that the ship, while 
lying in the port, was using her wireless for com
municating information to the German warships, 
the Ooeben and the Breslau. In  their Lordships’ 
opinion, the order for her confiscation was right, 
and this appeal should be dismissed. The order 
Bhould be varied, however, so as to run “ and as 
such or otherwise subject and liable to confisca
tion and condemned the said ship as good and 
lawful prize seized on behalf of the Crown ” and 
in other respects should be in the form of the 
order under appeal. Their Lordships will advise 
His Majesty accordingly. The appellants will 
pay the costs of the appeal.

Solicitors for the Crown, Treasury Solicitor.
Solicitors fo r the respondents in  the firs t two 

caseB, Bottere ll and Jloche.
Solicitors for the appellants in the third case, 

ClarTeson and Co.

M arch  17 and A p r i l 7, 1916.
(Present: The Right Hons. Lords Pa b k e r  of 

W ad d in g to n , Su m n e r , P a rMoor, W r e n - 
bu r y , and S ir Sa m u e l  E vans.)

T h e  A c h a ia . (a)
ON A P P E A L  FR O M  H .B .M , S U P R E M E  CO U RT FO R  

E G Y P T .

Prize Court—Ship in  enemy port at outbreak of 
hostilities— Refusal of offer of pass— L ia b ility  to 
confiscation— Hague Conference 1907, Conven
tion V I., arts. 1, 2.

I f  a merchant ship in  an enemy port at the outbreak 
of hostilities rejects the offer of a pass and elects 
to remain in  that port, she is not protected by 
arts. 1 and 2 of the Hague Conference 1907, Con
vention V I., from condemnation and confiscation 
as prize.

Decision of the Supreme Court for Egypt ( in  Prize) 
affirmed.

Appeal  by the owners of the German steamship
Achaia  from a judgment of H.B.M, Supreme
Court for Egypt ordering the condemnation and
confiscation of the ship as prize.

Sir Robert F in la y , K.C. and Dunlop  for the
Appellants.

Ernest Pollock, K.C. and Rayner Goddard 
for the respondent, the Procurator-General in 
Egypt.

A t the close of the arguments for the appel
lants their Lordships reserved judgment.

The judgment of their Lordships was delivered
by

Lord P a r k e r  of W a d d in g to n .—The Achaia  
was a German steamship of 2732 tons, belonging to 
the Deutsche Devante Linie, of Hamburg. She 
arrived at the port of Alexandria on the 31st July 
1914 in the course of a voyage from Bremen to 
Alexandria, and thence to certain Syrian ports. 
She carried a general cargo, part of which was 
consigned to Alexandria. She had discharged 
this part of her cargo by 4 p.m. on the 4th Aug. 
Upon the outbreak of war between Germany and 
this country she was, under the Egyptian 
Decision of the 5th Aug., allowed till sunset on 
the 14th Aug. to leave the port of Alexandria. 
On the 12th Aug. she was offered a pass 
for the Piraeus available till sunset on the 
14th Aug., signed by Lieutenant Grogan Bey, 
Inspector of Marine of the Egyptian Ports and 
Lights'Administration. According to the evidence 
of Max Stross, the ship’s agent, she made all 
arrangements to leave, but at the last moment 
came to the conclusion that it would be too 
dangerous unless the pass were vised by the 
French Consul. Moreover, she believed that all 
Egyptian ports were neutral. She accordingly 
elected to remain where she was. The port 
authorities thereupon seized the ship and disabled 
her engines. Subsequently, on the 19th Oct. 
1914, the captain and crew were made prisoners 
of war, and the ship placed in the custody of the 
marshal of the Prize Court. There can be no 
doubt that what happened amounted to a seizure 
as prize.

Their Lordships have already decided in the 
case of the Gutenfels that Egyptian ports must be 
treated as enemy ports within the meaning of 
the Sixth Hague Convention. Under the circum
stances, however, they are of opinion that the 
recommendation contained in the first article of 
that Convention was fully complied with. 
The vessel was given sufficient time to 
leave the port of Alexandria. She was offered 
a pass to a nehtral port, and there is 
no reason to suppose that such pass was 
insufficient, or would not have been recognised as 
valid by any belligerent Power. The fact that 
the vessel did not leave Alexandra under this 
pass was not due to force majeure, but to her own 
deliberate election not to do so. She cannot, 
therefore, rely on the provisions of art. 2 of the 
Convention. Even if Alexandria could be 
regarded as a neutral port, the fact would be 
immaterial. The seizure of an enemy vessel in a 
neutral port, though a breaoh of neutrality, would 
not in a Court of Prize afford any ground for its 
release.

The case is, in their Lordships’ opinion, a 
clear one. The appeal should be dismissed, 
and the appellants will pay the costs. Their 
Lordships will humbly advise His Majesty 
accordingly.

Solicitors for the appellants, P ritch a rd  and 
Sons.

Solicitor for the respondent, Treasury S o lic i
tor.(a) Reported by W . E. R e id , Esq., Barrister-at-Law.
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M arch  2 and A p r i l 7,1916.
(Present : The Right Hons. Lords P a r k e r  of 

WAd d in g to n , Su m n e r , P armoor , W r e n - 
b u r t , and Sir A r t h u r  Ch a n n e l l  )

T h e  B e l g ia . (a)
ON A P P E A L  F R O M  T H E  P R O B A T E , D IV O R C E , A N D  

A D M IR A L T Y  D IV IS IO N  ( IN  P R IZ E ) , E N G L A N D .

Prize Court— Enemy merchant ship in  enemy port— 
Outbreak of war— Capture “ in  p o rt”  or “ at 
sea” — Meaning of “ p o rt” — Capture in  open 
roadstead— Hague Peace Conference 1907, Con
vention V I., arts. 1, 2.

B y  art. 1 of the S ixth Hague Convention 1907 : 
“  When a merchant ship belonging to one of the 
belligerent Powers is at the commencement of 
hostilities in  an enemy port, i t  is  desirable that it  
should be allowed to depart freely, either imme
diately or after a reasonable number of days 
of grace, and to proceed, after being furnished 
with a pass direct to the port of destination or any 
other port indicated to it. . . ”

B y  art. 2 : “ A  merchant ship which, owing to c ir
cumstances beyond its control, may have been 
unable to leave the enemy port w ith in  the period 
contemplated in  the preceding article, or which 
ivas not allowed to leave, may not be confiscated," 
but may be detained.

Held, that these articles applied only to vessels 
w ith in  a “  port ” in  the ordinary mercantile sense 
of the word, and did not apply to a vessel cap
tured while ly ing  in  an open roadstead at the com
mencement of hostilities, although at a place 
w ith in  the lim its  of the fiscal port.

Decision of S ir  S. T . Evans affirmed.
A pp e a l  from a decree of Sir Samuel Evans, 
sitting in the Prize Court, whereby the steamship 
Belgia, belonging to the appellants the Hamburg- 
Amerika Line, was condemned as lawful prize.

Sir Robert F in la y , K.C. and Pumas, for the 
appellants.

Sir F. E . S m ith  (A.-G.), B u tle r A sp ina ll, K.C., 
and G. R. Dunlop, for the Procurator-General, 
respondent, were not called on.

The following cases were referred to by the 
appellants :

G arston Steamship Company v . H ick ie  and Co., 
15 Q. B . D iv . 580 ;

H u n te r  v. N o rth  M a rine  Insurance Company, 13 
App. Cas. 717 ;

The E rym anthos, 1 P . Cas. 339 ;
The Môwe, ante, p. 17 ; 112 L . T . Bep. 261 ; (1915) 

P . 1.

The considered judgment of their Lordships 
was delivered by

Lord Parm o o r .—The question raised in this 
appeal is whether the steamship Belgia  is entitled 
to the benefit of the 1st and 2nd articles of 
the Sixth Convention of the Second Hague Peace 
Conference 1907. The appellants are a German 
company, known as the Hamburg-Amerika Line. 
The master of the Belgia, which was bound from 
Boston to Hamburg, received information at 
about 9 p.m. on the 3rd Aug. 1914, when off the 
Scilly Isles, that war had broken out between 
Germany and Prance. The master decided to 
deviate from the voyage to Hamburg and to go to 
the Bristol Channel, on the ground, as stated in

his evidence, “ because I  was afraid of being cap
tured by a French man-of-war.” When off 
Trevose Head, a Newport pilot was taken on board. 
The Belgia  arrived off Newport in the afternoon 
of the 4th Aug. 1914, and at about 5.50 p.m. pro
ceeded as far as the Bell Buoy at the entrance to 
the river Usk. Among other places vessels are dis
charged at the port of Newport in the Alexandra 
Dock, which is approached by a dredged channel, 
at the entrance to which is the Bell Buoy- 
A t this point the Belgia  was stopped by the 
dockmaster, and ordered to anchor off the English 
and Welsh lightship, in a position alleged to be 
within the fiscal port of Newport. On the after
noon of the 4th Aug. war had not broken out 
between Germany and England, and Newport 
was not an enemy port to a German vessel- 
Art. 1 and 2 of the Sixth Convention only apply 
to merchant ships at the commencement of 
hostilities in an enemy port, or entering an enemy 
port whilst still ignorant that hostilities have 
broken out. Their Lordships, therefore, cannot 
hold that, when the steamship Belgia  reached 
Newport on the afternoon of the 4th Aug., the 
first and second articles of the Sixth Convention 
had any application. I t  was argued by SjJ 
Robert Finlay that the dockmaster had no right 
to stop the Belgia at the Bell Buoy, but in the 
opinion of their Lordships the dockmaster was 
not exceeding the limits of his authority. Their 
was no obligation to admit the Belgia to the 
Alexandra Dock, admission being a matter ot 
courtesy and not of right.

On the morning of the 5th Aug., and after war 
had broken out between Germany and England, 
the Belgia  was captured in the position described 
in para. 6 of the affidavit of the dockmaster a 
follows:

The position o f the  B e lg ia  was then as fo llow s : Tb° 
E ng lish  and W elsh l ig h t  vessel bearing ab ou t E -°- 
three-quarters of a m ile , and the S p it la y  about N- • 
one m ile. She was, therefore, 3 |  m iles from  
Somersetshire coast, and 5 m iles from  the B e ll Bu°J
(m ark ing  the m outh  o f the B ive r U sk).

I t  is proved in evidence that the position i® 
which the Belgia  was anchored at the time of °&P~ 
turc is in an open roadstead, and that no cargo®, 
are ever discharged or unloaded at or near t n , 
position, and that the only places at Newp°. 
where cargoes are discharged or unloaded are 
the docks or at wharves up’ the river Usk. ^  
ordinary mercantile language, a merchant ves® 
in such a position would not be within the P? . 
of Newport. A  port denotes a place to wbi 
merchant vessels are in the habit of going to 1° 
or discharge cargo, and not a place in an op  ̂
roadstead at which no cargoes are ever discharg,  ̂
or unloaded. I t  was, however, argued on ben 
of the appellants that the word “ port ” in arts- 
and 2 of the sixth convention included n®*- CT \  
a port in the ordinary mercantile sense, bn 
fiscal port, and that at the time of capture 
Belgia  was within the fiscal port of Newport.

I t  is not necessary to determine whether 
Belgia  at the time of capture was in fact wi* ^  
the fiscal port of Newport, since, in the opim® ^  
their Lordships, arts. 1 and 2 of the sixth ¡n 
vention do not include vessels merely wi ^  
a fiscal port. These articles are limited■ ,
merchant ships, and refer to commercial tra^ j
actions, 
1 port ”

not to fiscal regulations. The 
is used not only in the colloca,tio®

(a) Reported by W . E. Esn), Esq., Barriater-at Law.



MARITIME LAW CASES. 351

Pr iv . Co.] T he  M ar q u is  B acquehem . [P r iv . Co.

‘ enemy port,” but of “ a port of destination ” and 
a "port of departure”— well recognised terms 
iR the language of commerce. To extend the 
benefit of arts. 1 and 2 of the Sixth Convention to 
yessels within a fiscal port would be not only to 
interpolate a word not used in the articles, but 
to introduce a new test not relevant to their sub
ject-matter and involving different considerations. 
”bat the scope of arts. 1 and 2 is commercial and 

not fiscal is further confirmed by the language of 
the preamble of the Convention. The parties to 
the Convention are not concerned With the fiscal
regulations in any particular country, but anxious 
to ensure the security of international commerce 
Against the surprises of war, and to protect, as 
tar as possible, operations undertaken in good faith 
and in process of being carried out before the out
break of hostilities.
, . I t  is not necessary in this appeal to consider 
he questions which have arisen as to the con

ations under which the provisions of arts. 1 and 2 
°t the Sixth Convention become applicable, since, 
assuming their applicability, the facts do not 

ring the Belgia  within their benefit. In  the 
opinion of their Lordships, the Belgia  was cap- 
Ujjed at sea, and is not entitled to the benefits of 

1 and 2. They will humbly advise His 
„ Jesty that the appeal should be dismissed with 
costs.

g^olicitors for the appellants, P ritch a rd  and 

Solicitor for the respondent, Treasury S o lic ito r.

M arch  16 and A p r i l 13, 1916.
(P$>en t: The Right Hons. Lords P a r k e r  of 

jo Ad d in g to n , Su m n e r , Parmoor , W r e n - 
bur y , and Sir Sa m u e l  E vans .)

T he  Marquis  B ac q u eh em . (a)

° N a p p e a l  prom  h .b .m . supreme court for
EGYPT (IN PRIZE).

rf26/ ^ou.r^— Ship entering enemy po rt after 
I (' !' ( lr 'it io n  o f w ar w ith  knowledge, but under 

We to proceed on voyage— Board ing at sea— 
eave to proceed on voyage—Detention— L ia b ility  

n  conf i scation— Hague Peace Conference 1907, 
° onimention V I., arts. 1 and 2.

’reliant ship belonging to a belligerent Power 
stopped by a B r it is h  warship a t sea and was 

^Termed, o f the outbreak o f hostilities. She was, 
t>o!*,eVer* a^ owed proceed on her voyage ap-
t>er* j  ^ under a misapprehension tha t some 
' e l i y race been allowed her. She pro- 
Ueut i^ °  Vort ° f  Suez, regarding i t  as a 
there; ^ or^’ u 'ith  the in tention  o f rem aining

tj?* 8he was not protected by arts. 1 and 2 o f  
to Hague Convention 1907, and was liable

D e c is - em nation-
rever^gJ[ Supreme Court f o r  Egyp t ( in  prize)

a the Procurator-General in Egypt from
of R L  Britannic Majesty’s Supreme 

°1'deriii°r in Prize (Cator, J. and Grain, J.)
bbo detention of the Austrian-Lloyd

(«) Reported by W . E. R e id , Esq., Barrister-at.Law.

steamship M arqu is Bacquehem, and asking for 
the condemnation and confiscation of the ship as 
prize.

Sir F. E . S m ith  (A.-G.) and J. B . A sp ina ll for 
the appellant.

Sir Robert F in la y , K.C. and Balloch for the 
respondents.

The judgment of their Lordships was delivered
fay .Sir Sa m u e l  E vans.—The subject-matter of 
this appeal is an Austria-Hungarian steamship of 
about 4400 tons gross register.

The court at Alexandria pronounced that the 
ship had been seized under such circumstances 
as to be entitled to detention in lieu of confisca
tion, and ordered that she should be detained 
until further order. The court further declared 
that the ship should be restored or her value paid 
to the owners at the conclusion of the war, in 
accordance with the provisions of the Hague 
Convention No. V I. of 1907.

The appellant contends that this order should 
be set aside, and asks for tbe condemnation and 
confiscation of the ship as prize.

The respondents seek to uphold the order. 
They have not brought a cross-appeal, and do not 
ask for restitution.

The facts alleged and relied upon by the 
respondents in support of the order were that on 
the 17th Aug. 1914, when the ship was in the Red 
Sea about 150 miles north of Port Sudan on her 
voyage from Karachi to Trieste, she was boarded 
by officers from H.M.S. Duke o f E dinburgh, and 
informed of the hostilities between Great Britain 
and Austria-HuDgary ; that until then those on 
board of her were ignorant of such hostilities; 
that an officer from H.M.S. Duke o f Edinburgh  
informed her master that he was at liberty 
to proceed on the voyage, and made an 
entry to that effect in the ship’s log-book; 
that she so proceeded and entered the port 
of Suez; and that she intended to prosecute 
the voyage through the Suez Canal to its 
termination at Trieste, but was prevented from 
so doing by the disabling of her engines on the 
20th Aug.

As was done in reference to Port Said and the 
captures of vessels which had been lying there, 
in the cases of the Gutenfels and others, their 
Lordships in the present case accept that the 
port of Suez, in the circumstances of the time, is 
to be regarded as an “ enemy port” within the 
meaning of The Hague Convention.

Assuming this in favour of the respondents, 
and assuming, for the purposes of this appeal, 
that the Hague Convention is binding upon Great 
Britain and Austria-Hungary, their Lordships 
consider it clear that the case of this ship is not 
one of those specified in the Convention, where 
only an order for detention during the war, on 
condition of restoration or of making com
pensation after the war, should be made.

Upon the undisputed facts the vessel was not 
in a belligerent or enemy port at the outbreak of 
w ar; nor did she enter such a port while 
ignorant of the hostilities between the two 
countries; nor was she captured on the high 
seas while ignorant of such hostilities.

Accordingly, in their Lordships’ opinion, the 
order made in the court below in the terms of 
the Hague Convention cannot stand.
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Bat even if the ship was not entitled to direct 
protection under the provisions of The Hague 
Convention, counsel for her owners contended 
that, inasmuch as the only knowledge of hostilities 
which her master had was derived from H.M.S. 
Duke o f Edinburgh, and as she had been allowed 
to proceed on her voyage by the visiting officer 
from H.M.S. Duke o f Edinburgh, -she ought not 
to be deprived of the protection she had claimed 
under The Hague Convention 6r to be in a worse 
position than she would have been if the Duke of 
E dinburgh  had captured her at sea and exercised 
the right to detain her.

These contentions were. not formulated in 
accordance with any principle of law, and their 
Lordships are unable to accept them, even if the 
facts were as alleged.

In  order to appreciate the real situation relating 
to the voyage, visit, search, and seizure of the 
vessel, it  is deemed useful to make a short state
ment of the true facts as they present themselves 
to their Lordships.

The ship was loaded at Karachi, bound with a 
cargo of cotton for Trieste, and with a cargo of 
4600 sacks of grain for Aden. She set out on her 
voyage from Karachi on the 4th Aug. 1914. The 
following entry appears in the ship’s log :

A ug. 4, 1914.— L e ft K a ra ch i. A  few  m inutes before 
the  steamer le f t  the  p o rt the  agent o f the  sooiety 
repeated a telegram  to  the oommander o f the  ship 
received from  the  d irectors o f the  A u s tria n  L loyd  
ordering the capta in to  go d ire c t to  T rieste— no t to  stop 
a t Aden— and on a r r iv a l a t Suez the  passengers would 
be shipped on to  another steamer and taken to  th e ir  
destination.

The vessel was not constructed for passenger 
traffic. No information was given as to what 
passengers were on board or what were their 
respective destinations. Nor was anything said 
about any steamer on which they were to he 
shipped at Suez. But an entry in the log on the 
26th Aug. refers to “-arrangements for fifteen 
Austrian reservists to go to Alexandria en route 
for Europe.”

The summary of the contents of the log between 
Karachi and Suez (from the 4th to the 20th Aug.) 
is unusually meagre. I t  only records the visit 
from H.M.S. Duke o f E d inburgh  on the 17th. But 
on a loose sheet of paper discovered in the log
book by His Honour Judge Cator were found 
these entries:

A ug. 12.13, 1914.— W e navigate  a t the  same speed. 
A t  8.30 Bas M arshay was sighted. As by  approaching 
Aden we m igh t meet the “  n a ta n ti ”  and in  order no t to  
be seen we navigate w ith o u t lig h ts , th is  a ll the more as 
we had seen some searchlights from  the  d ire c tion  o f the 
harbour.

Aug. 13.— A t  n ig h t we navigate w ith o u t ligh ts  
towards the S tra its  o f Perim , keeping our steamer out 
o f the  way in  order to  avoid encounters.

Thus, darkly and furtively, did the ship sail 
past Aden—a British possession—the port to 
which a large part of her cargo was destined. 
There is a significant omission of any reference 
to the Aden cargo in the master’s affidavit and 
in the petition filed for the claimants.

The ship was navigated with similar precautions 
through the Straits and past Perim Island, also 
a British possession.

When, on the 17th Aug., after travelling some 
700 miles or more up the Bed Sea, she was visited

B ac q u eh em . [P r iv . Co.

and searched by the officer from H.M.S. Duke of 
Edinburgh, these incidents of thevoyageandentries 
on the loose sheet were not disclosed to him. The 
lieutenant commander acted (no doubt upon the 
information imparted, to which he appears to 
have given the unsuspecting credence of an 
honest sailor) upon the assumption that the 
master of the enemy vessel was not aware of 
hostilities. He also acted under a misappre
hension that some period of grace had been 
allowed to the ship. He accordingly refrained 
from capturing her, and made the following entry 
in the ship’s log-book :

Boarded Bteamahip M arqu is  Bacquehem in  la titu de  
22° 2 5 'N ., long itude 37° 8 ' E ., and in fo rm ed capta in 
th a t a state of w ar exists between E ngland and A ustria . 
Being w ith in  the  period of grace, allow ed ship to  pro
ceed on her voyage.— (Signed) J. K . B . B ir c h , L ieu tenant 
Commander, R .N ., H .M .S . Duke o f  E d inbu rgh , com
manded by Captain H . B lacke tt, B .N .

I t  was argued, or suggested, that this con
stituted some kind of licence for the ship to pro
ceed upon her voyage without any risk of capture, 
or at any rate, of any capture or seizure involving 
more than detention as a penal consequence. But 
the entry, in fact, was nothing more than a 
memorandum of his visit and search which the 
hoarding officer was bound, as part of his duty, to 
record on the ship’s log.

The instructions to officers in such a case are 
prescribed thus:

The v is it in g  officer should enter on the log-book of 
the  vessel a memorandum of the search. The memor
andum should specify the date and place o f the  search, 
and the  name o f H e r M a je s ty ’s ship and o f the  oom
m ander; and the v is itin g  officer should sign the 
memorandum, adding his ra nk  in  the navy.— (6®e 
M anual o f N ava l P rize Law , by  H o lland , issued by 
a u th o r ity  o f the  A d m ira lty , 1888, a r t. 225 )

What the officer did amounted to no more than 
if he had said, “ From what you have told me, 00 
far as I  am concerned you can go.”

Having thus escaped capture by H.M.S. Duke 
o f Edinburgh, the ship reached Suez on the 
20th Aug.

There her engines were partly disabled so as to 
prevent her from entering the canal,- and there 
she remained until she was taken out to the roads 
and captured on the 27th Oct. ,

I t  was admitted by the respondents’ counsel 
that notwithstanding anything contained in any 
of the Suez Canal Conventions, it  was right f° 
the safety of the canal to disable the ship so as 
to make it impossible for her to enter it. ,

In  these circumstances their- Lordships are 0 
opinion that the owners of the ship could n° 
after that claim any rights or privileges und0 
any of the Canal Conventions.

In  the course of his argument for the respon
dents, Sir Bobert Finlay did not rely upon any 
protection or privilege under the Canal Con
ventions, After the reply of the Attorn0!  
General, however, in answer to their Lordship ’ 
he put forward tentatively an argument tb ■ 
under the Conventions the vessel while at Su0o 
was immune from any act of hostility. As . 
this, it  is sufficient to state, in addition to wh 
has already been said, that their Lordships fin > 
as a fact, that the ship did not intend to P®̂ _ 
through the canal in the course of her voyag^ 
She intended to, and did, use Suez as a P°Jj,gn 
refuge. She made direct for it, although
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with a cargo destined for Aden which would have 
to be reshipped and carried back about 1300 
miles to be delivered at Aden. A t Suez her 
“ passengers ” were to be shipped on to another 
Bteamer and thence “ taken to their destination.” 
She regarded Suez as a neutral port and intended 
to stay there indefinitely; and, indeed, on the 
26th Oct. a protest was made against her expul
sion from the neutral port.

His Honour Judge Cator, in the court below, 
said he greatly doubted if the ship ever inten
ded to proceed beyond Suez. Their Lordships 
do not share any such doubt. On the con
trary, they have come to the conclusions above 
Btated.

As to the order made in the court below, the 
judgments express in terms the difficulties the 
court felt in ordering detention instead of con
fiscation.

Judge Cator in one passage said: “ I f  the news 
of hostilities had reached her through any source 
but that of a British man-of-war, I  apprehend 
that we should have no option but to condemn 
her to confiscation. That would have been her 
fate under the old law, and she can only escape 
by bringing her case within the exceptions 
specified in the Hague Convention, and when 
the language of the Convention is clear we must 
abide by it. For although I  have every wish to 
construe its articles in a liberal spirit, the court 
cannot modify or add to them.”

Their Lordships have already declared their 
opinion that the ship could not be brought within 
the provisions of the Sixth Hague Convention 
at all.

In  another passage His Honour expressed him
self as follows : “ I  find it hard to decide whether 
Je Bhould confiscate the ship or only order her 
detention. I  have had more difficulty in'making 
Up my mind upon this point than any that I  
have yet had to determine in prize. For although 

is true that, after being warned, the M arquis  
Dacquehem might have run for a neutral port, it 
certainly does seem hard that she should be in a 
w°rse plight because the Duke o f E d inburgh  
flowed her to proceed instead of taking her before 
a Prize Court, especially as this permission seems 
to have1 been given in the belief that the ship was 
®utitled to consideration in consequence of her 
tgnorance that war had broken out. Moreover, 
110 stipulation was made that she should go to a 
?0utral port, and she may have been encouraged 

the belief that she could enter Suez in security. 
V n the whole, I  think that we should only order 
detention.”

Their Lordships have already shown that this 
*6w of the effect of what was done by the Lieu- 
®Uant Commander of the Duke o f E d inburgh  
as erroneous, and that no such result could 

Properly be held to follow his visit and search 
Pd his record thereof in the ship’s log. 

i„f deed, if the officer had been truthfully 
fi 4 ° t the facts, he would have been justi-

®u himself in capturing the ship on the high 
as » and if that had been done, the facts would 

0 JPv sufficient evidence to enable the court to 
°cr her confiscation.

. 18 uot necessary to comment further upon 
«•Judgments. Their Lordships have only dealt 

dift • as they have with the case because they 
cot L*n °P’Di°n from the learned judges of the 

rt below. Upon the simple ground that the 
V OL. X I I I . ,  N. S.

ship, after knowledge of hostilities, entered into 
an enemy port, where in the circumstances she 
was not entitled to protection or immunity under 
any international Convention, their Lordships 
are of opinion that she was properly seized as 
prize, and is subject to confiscation.

Their Lordships will accordingly humbly advise 
His Majesty that the appeal should be allowed; 
that the order appealed against should be reversed; 
and that an order be made condemning the vessel 
as lawful prize to the Crown. The respondents 
must pay the costs of the appeal.

Solicitor for the appellants, Treasury S o lic ito r.
Solicitors for the respondents, Waltons and Co.

M arch  16, 17, and A p ril 13, 1916.
(Present: The Right Hons. Lords P a r k e r  oe 

W ad d in g to n , Su m n e r , Parmoor , W r e n - 
b u r y , and Sir Sa m u e l  E vans )

T h e  P indo s .
T h e  H elg o lan d .
T h e  R ostock, (a)

ON A P P E A L  P R O M  H .B .M . S U P R E M E  CO U RT FO R  
E G YPT ( I N  P R IZ E ).

Prize Court— Enemy ship— Port o f refuge—Suez 
Canal port— Rejection o f safe conduct pass— 
Seizure— Suez Canal Convention 1888, arts. 1 
and 4— Question o f in te rna tiona l convention—  
R igh t o f enemy owners to be heard.

A r t. 4 o f the Suez Canal Convention o f 1888, con
firm ed by the subsequent Anglo-French Agree
ment o f 1904, eontains the fo llow ing  provisions : 
“ The M a ritim e  Canal rem a in ing open in  time  
of war as a free passage even to the ships o f w ar 
o f belligerents, according to the terms o f a rt. 1 
of the present treaty, the h igh contracting parties 
agree that no r ig h t o f war, no act o f hostility , 
nor any act having fo r  its  object to obstruct the 
free navigation o f the Canal, shall be com
m itted in  the Canal and its  ports o f access, as 
well os w ith in  a rad ius o f three miles fro m  those 
ports, even though the Ottoman Em pire should 
be one o f the belligerent Powers.”

Held, tha t the Convention had no application to 
enemy ships which were using the Canal ports 
of access, not fo r  the purpose o f passing through 
the Suez Canal, but as a neutra l po rt in  which  
to seclude themselves fo r  an indefin ite time in  
order to defeat belligerents’ righ ts o f capture. 

Held, fu rth e r, tha t as the alleged im m u n ity  fro m  
capture was based on in te rna tiona l conventions, 
the enemy owners were entitled to be heard. 

Practice la id  down in  The M5we (ante, p. 17: 112
L . T. Rep. 261; (1915) P. 1) followed.

A ppeals by the owners of three German mer
chant vessels which had been captured and 
condemned as lawful prize under circumstances 
which fully appear from the judgment.

Sir Robert F in la y , K.C. and Dunlop  for the 
appellants, the owners of the Pindos.

Sir Robert F in la y , K.C. and Dumas for the 
appellants, the owners of the Helgoland.

Sir Robert F in lay , K.C. and Balloch  for the 
appellants, the owners of the Rostock.

(o) Reported by W. E. Re id , Esq., Barrister-afc-Law.
2 Z
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Sir F. E . S m ith  (A.-G.) and Ricketts for the 
respondent in the case of the Pindos.

Sir F . E . S m ith  (A.-G.) and H ube rt H u ll for 
the respondent in the cases of the Helgoland and 
the Rostock.

The considered judgment of their Lordships 
was delivered by

Lord Su m n e r .—These are three appeals from 
three decrees of His Majesty’s Court of Prize in 
Egypt, condemning these vessels as lawful prize. 
In  view of the fact that reliance was placed on 
immunities alleged to be claimable under inter
national conventions, no objection has been 
raised, such as was raised in The Mowe (ante, 
p. 17; 112 L. T. Rep. 261; (1915) P. 1), to the 
presence of enemy owners to be heard before 
their Lordships on appeal.

The steamship Pindos is a steamship of 
2933 tons gross, which belonged to the Deutsches 
Levant Linie, of Hamburg. In  the course of a 
round voyage from Antwerp to Eastern Medi
terranean ports she entered Port Said at 2 a.m. 
on the 1st Aug. 1914. Her next port would have 
been on the Syrian coast. Through her agents 
at Port Said she “ received orders not to 
proceed until further instructions.” She dis
charged her Port Said cargo and continued 
to lie in her berth. On the 14th Aug. the 
captain was informed by the authorities that 
he was free to sail and would receive a pass, 
if he would call for it at the port office. 
This he did not do, having been informed 
by someone, but inaccurately, that the harbour 
of Port Said had been declared neutral. In  fact, 
by that date Egypt was in a state of hostility de 
facto  to the German Empire. On the 22nd Aug. 
a pass for Beirut was actually delivered to him. 
He says that he doubted its validity—which, in 
truth, he had no grounds for doing—but, since 
he was advised by his agents to stay in Port Said, 
aE it was a neutral port, his reasons for staying 
there are clear.

On the 15th Oct. he was taken outside the limits 
of Port Said and of territorial waters in charge 
of persons appointed for the purpose by the 
Egyptian authorities, and then was captured 
by H.M.S. W a rrio r in latitude 31 degrees 
241 minutes north and longitude 32 degrees 
20$ minutes east. Upon these facts a decree of 
condemnation as prize was pronounced in His 
Majesty’s Supreme Court for Egypt in Prize 
on the 17th Feb. 1915, from which this appeal is 
brought.

The steamship Helgoland is a steamship of 
6666 tons gross, which belonged to the Nord. 
deutscher Lloyd, of Bremen. On the 29th July 
1914 she entered the Suez Canal bound with a 
general cargo from Singapore to Rotterdam and 
Bremen, and reached Port Said on the 30th July. 
Her captain had made preparations to continue 
his voyage and leave Port Said on the 31st July, 
but on his arrival he received instructions from 
his owners to Btay there. He recorded in his log 
on that day “ German mobilisation,” and on the 
17th and 18th Aug. he paid off a large number 
of his crew. A pass was offered to him in the 
same way as to the captain of the Pindos, 
but he did not avail himself of the offer. Another 
was actually delivered, also as in that case, of 
which, though it was valid, no use was made. The 
reason for this again was that the captain, on the 
same pretext, had definitely decided, in accordance

with his owners’ instructions, to stay where he 
was. Subsequently the Helgoland  also was taken 
outside Egyptian territorial waters by persons 
employed by the Egyptian authorities, and there 
captured by H.M.S. W arrio r on the 15th Oct. at 
about the same place. She was duly condemned 
as prize on the 17th Feb. 1915.

The Rostock was a steamship of 4957 tons 
gross, which belonged to the Deutsche-Austra- 
lische Dampfschiffsgesellschaft, of Hamburg. 
She came through the Suez Canal from Eastern 
ports with general cargo, bound, no doubt, for a 
home port, and arrived at Port Said on the 
31st July and began to discharge such part of her 
cargo as was deliverable there. While doing so 
her captain received a cablegram from his owners 
at Hamburg to wait further orders. His log 
records on the 1st Aug.: “ In  order to protect 
ship and cargo from the attacks of the enemy, 
shall remain until further notice in Port Said, as 
the harbour is neutral.” On the 17th to 19th Aug. 
the ship discharged her cargo of frozen meat. 
After the 31st July the captain received no 
further communication from his owners. He 
was treated by the Egyptian authorities in 
respect of the offer of a pass, the actual delivery 
of a valid pass subsequently, and the removal of 
his ship outside Egyptian territorial waters, 
exactly as the captains of the Pindos and the 
Helgoland were treated. He behaved in the 
same way and for the same reasons. The 
Rostock was captured by the W arrio r on the 
15th Oct., and was condemned as prize on the 
17th Feb. 1915.

The claimants in their petitions formerly relied 
on what in each case were substantially the same 
defences—namely : (l) the benefit of the Sixth 
Hague Convention of 1907, arts. 1 and 2 ; (2) the 
benefit of art. 4 of the Suez Canal Convention of 
1888, confirmed by art. 6 of the Anglo-French 
Agreement of 1904 ; (3) the formal invalidity and 
the practical inefficiency of the passes which were 
offered by the Egyptian authorities ; (4) con
siderations of equity and natural justice arising 
out of the circumstances under which the ship8 
were ejected from Egyptian waters.

Of these points the first has already been 
dealt with sufficiently by their Lordships in 
the case of The Outenfels (ante, p. 346; 1*-* 
L. T. Rep. 953; (1916) A. C. 112) and the third 
in that of The Achaia (ante, p. 349; (1916) 
2 A. C. 198). Of the second all that need 
be said is this : Whatever question can be raised 
as to the parties, to and between whom the 
Suez Canal Convention 1888 is applicable and a9 
to the interpretation of its articles, one thing 18 
plain, that the Convention is not applicable to 
ships which are using Port Said not for the 
purposes of passage through the Suez Canal or 
as one of its ports of access, but as a neutral per 
in which to seclude themselves for an indefinite 
time, in order to defeat belligerents’ rights of cap
ture, after abandoning any intention there may 
ever have been to use the port as a port ° 
access in connection with transit through to  
canal. Those responsible for the ships took the* 
course deliberately, and took it before tu 
14th Aug. The captains appear, as was only 
natural, to have consulted together and to hav 
acted in concert. In  the case of the Helgoloo  ̂
her owners in Bremen, doubtless well informe 
persons, as early as Thursday, the 30th Ju *
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1914, if not earlier, were bo assured, though no ulti
matum had then been issued, that Germany would 
shortly be at war, ami England and Egypt would 
be neutral, that they ordered her captain to stop 
in Port Said instead of trying to reach a Turkish, 
a Greek, an Italian, or an Austrian port. I t  is 
no light responsibility to stop a ship of over 
5000 tons with general cargo in midvoyage for an 
indefinite period, and thus to imperil insurances 
alike on ship and cargo, and to incur heavy 
expenses and probably heavy claims from cargo 
owners as well; but this responsibility was taken. 
Their Lordships are of opinion that the evidence 
amply justified the decision of the Prize Court in 
each case, that the ships were using Port Said 
simply a» a port of refuge, and therefore without 
any right or privilege arising out of the Suez 
Canal Convention 1888. Hence their expulsion 
by the Egyptian authorities when it had become 
plain that they would not leave of themselves, 
affords no answer to the claim for condemnation 
in natural justice, or equity, or law. In  view of 
their common election to remain, no distinction 
can be drawn between the ships which had used 
the canal and the Pindos, which never meant to 
use it at all. By the 14th Aug. liability to capture 
and condemnation had accrued in each case, and 
no circumstance then existing or arising there
after had annulled that liability. The general 
luestion of costs has been dealt with in the case 
° f The Zamora (ante, p. 330; 114 L. T. Rep. 
626; (1916) 1 A. C. 77).

Their Lordships will humbly advise His 
■Majesty that in each of these three cases the 
appeal should be dismissed with costs.

The orders should in each case be varied, how- 
e v e r , bo  as to ru D , “ and as such or otherwise 
subject and liable to confiscation and condemned 
the said ship as good and lawful prize seized on 
behalf of the Crown,” and in other respects 
should be in the form of the orders under 
aPpeal.

Solicitors for the respective appellants, 
■Pritchard and Sons ; Clarkson and C o.; Waltons 
and Co.

Solicitor for the respondent, Treasury Solicitor.

M arch  17 and A p r i l 14,1916.
TxSent: T*10 E ig h t Hons. Lord  P a r k e r  of 
a  ADDINGTON, SUMNER, PARMOOR, WREN-
bu r y , and S ir Sa m u e l  E vans .)

T he  Concadoro. (a)
°N a p p e a l  from  h .b m . supreme  court for

E G Y P T  ( IN  P R IZ E ).

r} Ze Court— Enemy merchant ship— Offer o f pass 
1° neutra l port— Conditions— F a ilu re  to use
pass-—“ Force majeure ” — Ship detained “ owing 
‘ o circumstances beyond its  con tro l” — Hague 
Conference 1907, Convention V I., arts. 1 and  2.

LJo-erchant ship in  an enemy port is  not entitled  
receive an unconditiona l pass under art. 1 of 

Hague Convention V I., and reasonable con
d itions attached to the offer o f the pass do not 
ln validate i t ; and the expression “ force 
majeure ” in  a rt. 2 o f the same Convention has 
reference to circumstances which render the ship  

fdffable to leave the p o rt w ith in  the days o f

(«) Reported by W. E. R e id , Esq., Barrister at-Law

grace allowed her, and cannot be construed to 
include the circumstance that the master has not 
been provided w ith  sufficient money by the 
owners to continue the voyage.

Decision o f the Supreme Court fo r  E gyp t { in  P rize) 
affirmed.

A pp ea l  by the owners of the Austrian steam
ship Concadoro from a judgment of H.B.M. 
Supreme Court for Egypt condemning the vessel 
as prize.

Sir Robert F in la y , K.C. and Theobald Mathew  
for the appellants.

Sir F . E . Sm ith  (A.-G.) and Branson for the 
Procurator-General, respondent.

The considered judgment of their Lordships 
was delivered by

Lord P armook .—The steamship Concadoro is 
an Austrian vessel (1813 tons gross and 1198 tons 
net register) registered at Trieste. On the 1st 
Aug. 1914 the Concadoro left the port of Cardiff 
under charter to Messrs. D. L. Flack and Son, 
with a cargo of patent fuel destined for con
signees at Port Soudan. She arrived at Port Said 
on the 18th Aug. 1914, her master being ignorant 
that war had broken out between Great Britain 
and Austria-Hungary. Owing to the outbreak of 
war, the master was not provided by the managing 
owner with funds to enable him to continue his 
voyage, and decided to remain at Port Said, 
fearing to put to sea lest he should be captured 
by British men-of-war. The master says that he 
believed Port Said to be a neutral port. Their 
Lordships have already found that Port Said was 
not at this date in fact a neutral port, and that, 
under the Suez Convention, the ships of bel
ligerents had no right to make it a port of 
refuge. I t  is only because Port Said has at the 
said date to be regarded as an enemy, and not a 
neutral, port, that the appellants are able to 
found their case on the application of arts. 1 
and 2 of the» Hague Convention No. Y I. of 1907, 
assuming for the purposes of the appeal that the 
Hague Convention applies, as their Lordships 
have done in other appeals from the Egyptian 
court.

Immediately on arrival the Concadoro came 
under the general precautionary order issued by 
the general officer commanding British troops, 
that no enemy vessel was to enter the canal. The 
Concadoro was free to return to the Mediter
ranean. On the 22nd Sept. 1914 the master of 
the Concadoro was offered a safe conduct to Port 
Soudan, and thence to Basra, on the terms com
prised in the following document:

S ir,— I  am ins truc ted  to  in fo rm  yon as fo llow s : —-The 
coal cargo o f the  Concadoro being required a t P o rt 
Sondan, you are requested to  proceed to  th a t po rt and 
discharge i t  to  the consignees’ order. I f  you w il l  agree 
to  do so, the  E g yp tia n  Governm ent is authorised by the 
B r it is h  Fore ign Office to  g ra n t you a safe conduct to  the 
said p o rt, and from  thence to  the p o rt o f Basra, a 
neu tra l po rt, on the fo llow in g  conditions : (1) The Con
cadoro m ust leave P o rt Said on or before the  27 th Sept., 
and m ust proceed d ire c t to  P o rt Soudan, a rriv in g  
there no t la te r than s ix days from  date o f departure 
from  P o rt Said ; (2) she m ust discharge w ith o u t delay 
the 1900 tons of pa tent fue l to  the consignees, Messrs. 
Contomichalos, D arke , and Co., and fo r ty -e ig h t hours 
a fte r com pletion m ust leave P o rt Soudan fo r  the neutra l 
po rt named above ; (3) the  Concadoro w i l l  be liab le  to  
cap ture in  the  event o f any in fr in gem ent of the fore-
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going conditions. You are requested to  give me a 
w ritte n  answer to  th is  le tte r as soon as possible, and, in  
the event o f your acceptance o f the conditions named, 
you w il l  be good enough to  apply to  th is  office fo r the 
safe-conduct re ferred to , a t the asrae tim e  in fo rm ing  me 
o f the date and tim e  you propose to  en ter the canal.

(Signed) C. E . D . T b e l a w n e y , Captain o f P o rt.

On the 23rd Sept, the master replied : “ I  beg 
to thank you for your letter of the 22nd, but in 
reply I  regret to inform you that, on account of 
the present political situation, I  cannot see my 
way to undertake the vogage to Port Soudan 
before the end of hostilities. I  can only deliver 
the cargo here against original bill of lading 
and signature of bond with deposit for general 
average.”

Their Lordships would not desire to place 
undue weight on this letter, but the claim of the 
master not to prosecute the voyage to Port 
Soudan before the end of hostilities in sub
stance amounts to a claim to use Port Said as 
a port of refuge. I t  is material that at this date 
the master of the Concadoro had received an 
offer by the consignees of the cargo to advance 
the sum of 5301. for the canal dues and dis
bursements at Port Said. On the 22nd Oct. 
the Concadoro was taken out to sea, under 
instruction from the Director-General to the 
Port and Lights Administration of Egypt, and 
steered northwards towards a British destroyer 
which was laying outside the harbour. The 
vessel was boarded by officers and crew of the 
destroyer, brought back to the point from which 
she had started in the morning, and was then taken 
over by a crew from H.M.S. W arrio r. The next 
day the Concadoro, in charge of a crew from the 
W arrio r, left Port Said for Port Soudan. The 
cargo was discharged at Port Soudan and the 
Concadoro was taken to Alexandria, where she 
arrived on the 17th Nov. The Concadoro was 
subsequently condemned as an enemy ship 
properly seized as prize, and this appeal is against 
the order for condemnation.

On the hearing of the appeal, two arguments 
were urged on behalf of the Concadoro as 
differentiating her case from that of the other 
appeals from His Britannic Majesty’s Supreme 
Court of Egypt (in Prize), which had come 
before their Lordships. In  the first place, it was 
argued that the words in art. 1, “ il est désirable 
qu’il lui soit permis de sortir librement, 
immédiatement ou après un délai de faveur 
suffisant, et de gagner directement, après avoir été 
muni d’un laissez-passer, son port de destination 
ou tel antre port qui lui sera désigné,” entitled 
the master to receive a pass, and more than that, 
a wholly unconditional pass, direct to the port of 
destination or any other port indicated, and that 
by reason of the conditions attached to the offer 
made on the 22nd Sept. 1914, the safe-conduct 
was not a proper pass within the meaning of 
art. 1. Their Lordships agree with the view of 
Grain, J., that the conditions attached under the 
circumstances were manifestly reasonable. The 
conditions were that the master of the Concadoro 
should discharge his cargo at the port to which it 
was consigned, arriving there after the allowance 
of a sufficient time for the voyage from Port 
Said ; that she must discharge her cargo without 
delay, and that forty-eight hours after completion 
she must leave Port Soudan for Basra, a neutral 
port, to which the master had originally intended

to proceed after discharging the cargo at Port 
Soudan. Their Lordships hold that manifestly 
reasonable conditions do not invalidate a pass 
offered under art. 1. To adopt so narrow a con
struction of the article would, in their opinion, 
unduly restrict the benefits intended to be con
ferred for the protection of mercantile inter
national operations undertaken in good faith, and 
in process of being carried out before the out
break of hostilities.

In  the second place, it  was argued that the 
inability of the master to procure the necessary 
funds for his voyage brought the Concadora under 
art. 2, and that she was unable to leave the 
enemy port within the days of grace “ par suite de 
circonstances de force majeure.” In  their'Lord- 
ships’ opinion, this contention cannot be main
tained. The force majeure contemplated in the 
article is one which renders the vessel unable to 
leave the port, and cannot be construed to include 
the circumstance that the master has not been 
provided by the owners with sufficient financial 
resources to continue his voyage. Moreover, in 
the present case, the master of the Concadoro 
was offered a loan of 5301., which was a sufficient 
sum, to enable him to pay the charges at Port 
Said and of the Suez Canal, and to take his 
vessel to Port Soudan.

Their Lordships are of opinion that the order 
appealed against was properly made, and will 
humbly advise His Majesty that the appeal^ be 
dismissed with costs. The order should be varied, 
however, so as to run “ and as such or otherwise 
subject and liable to confiscation and condemned 
the said ship as good and lawful prize seized on 
behalf of the Crown,” and in other respects should 
be in the form under appeal.

Solicitors for the appellants, Charles B u s s e l l  
and Co.

Solicitor for the respondent, Treasury Solicitor-

¿èttjjrme Court of Intricate.

COURT OF APPEAL.

Feb. 9,10, and 11, 1916.
(Before Sw in f e n  E a d y , P ic k f o r d , and 

B a n k e s , L.J.)
T h e  B r o a d m a y n e . (a)

Salvage — Action  in rem — Requisitioned ship 
Exemption from arrest—M otion by Crown to stay 
proceedings—Costs— Merchant Shipping Act 169 
(57 dh 58 Viet. c. 60), s. 557— Proclamation of <n 
3rd Aug. 1914 (Transports and A ux ilia ries ).

A n  action was instituted for salvage serV^ f e 
rendered by a tug to a ship requisitioned by * 
A dm ira lty and her freight, and the owners of “ 
ship and her freight entered an appearance 
defendants and gave the usual undertaking »» •* 
of bail.

Under the powers conferred by the Royal Proci2?' 
tion  (Transports and A uxilia ries) of the 3rd AW- 
1914, the ship had become a ship belonging to 11
(• )  Reported by L. F. O. Dar by , Esq., BamBter-at-IA-v



MARITIME LAW CASES. 357

Ct . of A pp .] T h e  B r o ad m a yn e . [Ot . of A pp .

Majesty w ith in  the meaning of sect. 557 of the 
Merchant Shipping Act 1894.

Upon an application by the Crown that the w rit 
and a ll subsequent proceedings in  the action be set 
aside, or that the proceedings against the ship and 
her freight be stayed so long as she remained in  
the service of the Crown.

Held, that no proceedings ought to be taken w ith a 
view to arresting the ship so long as she was in  
the service of the Crown and under requisition, 
and that there would be no order as to costs as the 
application had been made directly on behalf of 
the Crown.

A pp e a l  by the Crown from an order of Bargrave 
Deane, J. in an action for salvage in  rem.

On the 30th July 1914 the owners of the tug 
Revenger received a telegram from “ Dockyard 
Sheerness ” for the “ Vanquisher or tug of similar 
description ” to be sent, and on the following 
day they received a further telegram “ Request 
Revenger be sent Sheerness forthwith.” In  
accordance with this telegram the Revenger was 
employed on Admiralty work. On the 5th Feb. 
1915 the tank steamship Broadmayne with a cargo 
of oil fuel for the use of the Navy stranded outside 
Harwich Harbour, and the Revenger was sent to her 
assistance. On the 8th Feb. 1915 the plaintiffs, 
the Elliott Steam Tug Company Limited, of 
London, as the owners, and the master and crew 
of the Revenger issued a writ in an action in  rem 
against the owners of the Broadmayne, her cargo 
and freight, for an award in respect of salvage 
services rendered. On the 11th Feb. the owners 
of the Broadmayne entered an appearance and 
gave an undertaking in lieu of bail. The state
ment of claim was delivered on the 22nd June, 
and on the 6th August the defence. On the 
3rd Nov. the plaintiffs gave notice of the 
abandonment of their claim against the cargo, 
which was the property of the Crown.

On the 24th Nov. the Treasury solicitor, on 
behalf of the Crown, gave notice of motion to the 
Plaintiffs for an order that “ the writ and all 
subsequent proceedings in the action be set aside 
0r that the proceedings against the Broadmayne 
and her freight be stayed so long as the Bhip shall 
remain in the service of the Crown or for such 
further or other order as to the Court may seem 
lust.”

On the 14th Jan. 1916 Bargrave Deane, J. dis
eased the motion with costs to be paid by the 
Lrown. The learned judge held that at the time 
fne salvage services were rendered the Broad- 
^nyne. had not been requisitioned by the 
Admiralty and therefore could not claim 
ll*un unity as being a King’s ship under sect. 557 
°f the Merchant Shipping Act, 1894 ; that the 
action which had been commenced as an action 

re*n had by the fact that the owners of the 
y r°admayne had given a personal undertaking in 
leu of bail been converted into an action in  

Versonam and that the Crown had no ground for
mtervention.

The Crown appealed.
The Attorney-Oeneral (Sir Frederick Smith, 

?"0.), Butler A spina ll, K.C., and R. H . Balloch 
io r  the Crown.

Bateson, K.C. and C. R. Dunlop  for the plaintifEs.
Lai»g) K.C. and Lewis Noad for the defendants 
6 owners of the Broadmayne and freight.

I The following cases were referred to in 
I argument:

S ir  John Jackson L im ite d  v. Owners o f  Steamship 
B lanche and others, 98 L .  T . Bep. 4 6 4 ; (1908) 
A . C . 126;

The Gemma, 8 Asp. M a r. Law  Cas. 585; 81 L . T . 
Bep. 379; (1899) P. 285 ;

The D ic ta to r, 8 Asp. M ar. Law  Cas. 251 ; 67 L . T . 
B ep. 563; (1892) P. 304;

The Parlem ent Beige, 4 Asp. M ar. La w  CaB. 23 4 ; 
42 L . T . Bep. 273 ; 5 Prob. D iv . 197 ;

The D uple ix , 12 Asp. M ar. La w  Cas. 122; 106 
L . T . Bep. 347 ; (1912) P. 8 ;

The C o ns titu tion , 4 Asp. M a r. Law  Cas. 79 ; 40 
L . T . Bep. 219 ; 4 Prob. D iv . 39 ;

Young v . Steamship Scotia, 9 Asp. M ar. Law  
Cas. 485; 89 L . T . Bep. 374 ; (1903) A . C. 
501 ;

The P rin s  Prederik, 2 Dods. 451 ;
The F ive Steel Barges, 6 Asp. M ar. Law  Cas. 580 ’ 

63 L . T . Bep. 499 ; 15 Prob. D iv . 142;
The A th o l, 1 W . Bob. 374 ;
The M a rqu is  o f  H u n t ly ,  3 H agg Adm . 246;
The W a rr io r, 6 L . T . Bep. 133; Lush. 476 ;
The Due D ’Aum ale  (N o. 2), 9 Asp. M ar. La w  Cas. 

5 0 2 ; 89 L . T . Bep. 486 ; (1904) P. 60 ;
The Bertie , 6 A bp* M ar. Law  Cas. 26 ; 55 L . T . 

Bep. 520 ;
The L o rd  I lo b a rt,  2 DodB. 100 ;
De Haber v. Queen o f  P ortuga l, 17 Q. B . 171;
The Leda, B row n  &  Lush. 19 ;
The Leon B lu m , ante, p. 273 ; 114 L . T . Bep. 

3 2 0 ; (1915) P .9 0 -1 0 3 ;
Be a P e titio n  o f R igh t, 113 L . T . Bep. 575 ; (1915) 

3 K . B . 649 ;

Sw in f e n  E a d y , L.J .—This is a motion by 
way of appeal made on behalf of the Crown 
“ that the writ and all subsequent proceedings in 
this action be set aside, or, in the alternative, that 
the proceedings against the ship and freight may 
be stayed so long as the ship shall remain in the 
service of the Crown.”

The application was made, in the first instance, 
to Bargrave Deane, J., and he refused the appli
cation and ordered the Crown to pay the costs of 
the plaintiffs and of the defendants ; the present 
motion is made by way of appeal from that order. 
The facts are, shortly, these: Immediately before 
the outbreak of war—the state of war commenced 
as from 11 p.m. on the 4th Aug. 1914—a procla
mation was issued stating that “ a national emer
gency exists rendering it necessary to take steps 
for preserving and defending national interests ” 
and authorising “ the Lords Commissioners of 
the Admiralty . . .  to requisition and take 
up . . . any British ship or British vessel as
defined in the Merchant Shipping Act 1894, 
within the British Isles or the waters adjacent 
thereto, for such period of time as may be neces
sary, on condition that the owners of all ships 
and vessels so.requisitioned shall receive payment 
for their use, and for services rendered during 
their employment in the Government service 
. . . according to terms to be arranged as
soon as possible after the said ship has been 
taken up, either by mutual agreement between 
the Lords Commissioners of the Admiralty and 
the owners or failing such agreement by the 
award of a board of arbitration.” The proclama
tion bears date the 3rd Aug. 1914. I t  is not dis
puted, indeed it is beyond dispute, that it  is part 
of the prerogative of the Crown in times of emer
gency to requisition British ships. In  Chitty’s
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Prerogatives of the Crown (at p. 50) this passage 
occurs: “ To finish this part of the subject, in 
the words of Lord Erskine, ‘ The King may relax 
from the utmost rights of war, and from its 
extreme severities. What is termed the war 
prerogative of the King is created by the perils 
and exigencies of war for the public safety, and 
by its perils and exigencies is therefore limited. 
The King may lay on a general embargo, and 
may do various acts growing out of sudden emer
gencies ; but in all these cases the emergency is 
the avowed cause, and the act done is as tempo
rary as the occasion. The King cannot change 
by his prerogative of war either the law of nations 
or the law of the land by general and unlimited 
regulations.’ ”

As I  have already said the recital to the pro
clamation authorising requisitioning is : “ Whereas 
a national emergency exists rendering it neces
sary to take steps for preserving and defending 
national interests.”

In  these circumstances the Crown had power to 
requisition British ships, and on the 3rd Sept. 
1914 requisitioned the ship in question, the Broad- 
mayne. The ship, a tank Bteamer, at the time in 
question when the salvage services were rendered 
was carrying fuel oil for the British Government. 
She, having been requisitioned on the 3rd Sept., 
was under requisition and remained so at the time 
of the events that took place and which led up to 
these proceedings.

On the 5th Feb. 1915 the steamer, laden with 
her cargo of fuel oil, stranded outside Harwich 
Harbour. Instructions were given by the King’s 
Harbour Master to the tug Revenger to proceed to 
her assistance.

Nothing now turns upon the character of the 
tug. No question arises in these proceeding as to 
whether the tug could, or could not, claim salvage 
remuneration. That is a claim to be adjudicated 
upon in the action.

The Revenger proceeded to the assistance of the 
Broadmayne. On the 5th Feb. she attempted to 
tow her off but failed. She renewed the attempt 
the next day, the 6th Feb., and succeeded, and 
the Broadmayne was successfully towed into the 
harbour.

On the 8th Feb. the writ in the present pro
ceedings was issued. The writ is a writ in  rem. 
The plaihtifis are “ the owners, master, and crew 
of the steam tug Revenger,” and the defendants 
“ the owners of the steamship Broadmayne and 
the cargo now or lately laden thereon and the 
freight due for the transportation thereof.” The 
writ is in the ordinary form directed to the owners 
and the parties interested in the steam vessel 
Broadmayne and the cargo, and commanding them 
to enter an appearance. No address is given of 
the defendants beyond the name of the ship. 
The essential for a writ in a personal action, that 
the address of the defendant should be inserted, 
does not appear here.

The memorandum with regard to the service 
of the writ, which is prescribed by the rules to be 
placed upon a writ in  rem, appears in this writ. 
I t  was a service on the vessel and cargo by nailing 
the original writ for a time on the mast and then 
by leaving a true copy of it  only. There can be 
no question that it is an ordinary writ in  rem 
against the ship and cargo and freight. On the 
11th Feb. an undertaking was given by the 
solicitors, thus: “ We accept service and under

take to appear and put in bail and prove value on 
the defendants’ behalf in due course.”

On the 17th Feb. an appearance was entered—■ 
a common appearance, not an appearance under 
protest. Under Order IX ., r. 10, of the Rules 
of the Supreme Court: “ In  Admiralty actions 
in  rem no service of writ or warrant shall be 
required where the solicitor of the defendant 
agrees to accept service and to put in bail, or to 
pay money into court in lieu of bail.”

That applies to this ease. On the 22nd June 
the statement of claim was delivered in the action, 
and on the 6th Aug. the defence. Then on the 
24th Nov. notice of motion was served in the 
Admiralty Division on behalf of the Crown asking 
to set aside the writ, or, alternatively, for a stay 
of proceedings. The cargo of fuel oil belonged 
to the Crown, and the Crown is not liable to be 
impleaded—that is, is not liable to be sued in 
respect of the cargo on board; and when it was 
pointed out that the cargo belonged to the Crown, 
notice of discontinuance of the action against the 
owners of the cargo was served, though, true it is. 
that formal discontinuance was not till after 
formal notification of the present motion was 
given. The writ was admittedly wrong in that 
an attempt was made to sue the owners of 
the cargo in the circumstances in question ; 
but as notice of discontinuance has been served 
and no claim is now made in regard to the 
cargo, all further reference to the cargo may be 
omitted.

I t  is clear that a ship which is requisitioned by 
the Crown is as free from arrest as a King’s ship 
of war would be, and the exemption extends a8 
well to claims of salvage as to claims of collision 
or other claims. The grounds upon which the 
exemption exists were fully stated in the judg
ment of the Court of Appeal in the case of The 
Parlement Beige (sup.), where the whole question 
is discussed. The late Master of the Rolls, Lord 
Esher, in giving the judgment of the court, said at 
p. 210 : “ On the one side it is urged that the 
only ships exempted from the jurisdiction are 
armed ships of war, or ships which, though not 
armed, are in the employ of the Government as 
part of the military force of the State. On th0 
other side it is contended that all movable 
property, which is the public property of ,a 
Sovereign and nation used for public purposes, i8 
exempt from adverse interference by any Cour 
of Judicature. The point and force of tbi8 
argument is that the public property of every 
State, being destined to public uses, cannot with 
reason be submitted to the jurisdiction of th 
courts of such State because such jurisdiction, * 
exeroised, must divert the public property ft0 _ 
its destined public uses; and that by intf,r ' 
national comity, which acknowledges the equality 
of States, if such immunity, grounded on sue 
reasons, exist in each State with regard to its ow 
public property, the same immunity must 0 
granted by each State to similar property of a - 
other States. The dignity and independence 0 
each State require this reciprocity. I t  was th 
reasoning which induced Sir William Scott 
hesitate to exercise jurisdiction, and so to act 
to intimate his opinion that the reason could ® 
be controverted. The case has always been 
sidered aS conveying his opinion to have been 
that effect. Such was the view of Lord Campbe > 
who in De Haber v. Queen of Portugal (sup.) s!1̂
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that the difficulties suggested by the argument 
were, in the opinion of Sir William Scott, insuper
able. But if  so, he assented to an argument 
which embraced in one class ‘ all public property ’ 
of the State and treated ‘ armed ships of war ’ as 
a member of that class.”

I t  was urged by Mr. Bateson that the effect 
of requisitioning a ship is not to change the 
ownership—the ship requisitioned remains the 
property of the owners notwithstanding the re
quisitioning—and that when the use of the ship 
by the Crown ceases the ship is restored to her 
owners. That is so, but it does not prevent a 
ship so long as she remains under requisition 
being in the service of the Crown, and as such 
exempt from process of arrest.

In  these circumstances the question arises 
what ought to be done on the present motion. 
By reason of the writ having been issued the 
plaintiffs have been given an undertaking for 
bail, but bail has not been given. In  the present 
case no doubt bail will be given in ordinary 
course. But technically the ship is not free from 
arrest because bail has not been given, and I  
atn of opinion that an order ought to be made in 
this action restraining any further proceedings 
111 the action with a view to the arrest of the 
Bbip, and consequently that all proceedings in the 
action for that purpose ought to be stayed for so 
long as the ship shall remain under requisition by 
and in the service of the Crown.

I t  may be that in other cases that may arise, 
different orders will have to be made. A t present 

are only dealing with the case before us, and 
having regard to the present position I  am 
8atisfied that an order in that form will give 
ample protection to the Crown in this case, 
because, in addition, there i3 the statement of the 
law that ships so requisitioned are exempt from 
arrest, and that no proceedings with a view to 
her arrest can properly be taken so long as a 
sbip is under requisition.
. There remains the question of costs. Below, the 
earned judge ordered the Crown to pay the costs 
both of the plaintiffs and of the defendants. Now 
l he ordinary rule is that the Crown does not pay 
°r receive costs, except so far as that rule was 
affected by the Crown Suits Act. I t  is not 
®Q8gested that this case is within that Act. In  
Admiralty proceedings the rule was “ no costs 
ither side.” The point was settled in the case of 
ne L eci a (sup.), decided in 1863. Then came the 

^-dmiralty Suits Act 1868 (31 & 32 Viet. c. 78), and 
Ty that statute “ the term ‘ Admiralty ’ means the 

ord High Admiral of the United Kingdom for 
.i16 time being, or the Commissioners for the 

being for executing the office of Lord High 
drnjral,” and by sect. 3 power is given to the 

■pdmiralty to “ institute any action, suit, or pro- 
•jding , . . concerning any debt, damages,
aitn> demand, or cause of action or suit what- 

t tr .ar^ nt> out ° t  any matter in anywise relating 
o rights, powers, or duties of the Admiralty,
0 property vested in or purchased by or being
. oer the management or control of the 
ffhiiralty.” And then sect. 5: “ In  any such 

liaK?n’ suib> or proceeding the Admiralty shall be 
■ bie and entitled to pay or receive costs accord- 
„ ^ bo the ordinary law and practice relative to 

8ts. ’ Again sect. 6 .- “ Nothing in this Act 
tai CePt as expressly otherwise provided) shall 

e away or abridge in any such action, suit, or

proceeding any legal right, privilege, or pre
rogative of the Crown. . .

The Commissioners of the Admiralty are not 
parties to these proceedings. This is a motion 
directly on behalf of the Crown, and is not 
within the provisions of the Admiralty Suits Act. 
In  these circumstances 1 am of opinion that the 
order below was wrong so far as regards costs, 
and that the learned judge had no jurisdiction to 
order the Crown to pay the costs of either the 
plaintiffs or the defendants.

There was a slip in the proceedings in the 
court below because the learned judge treated the 
Broadmayne as a ship which had not been requi
sitioned. He gave the date of the requisitioning 
as the 3rd Sept. 1915, and by some misunder
standing it was not appreciated that the ship had 
been requisitioned on and as from the 3rd Sept. 
1914. So that the basis on which he dealt with 
the case that she was not a requisitioned ship at 
the time of the salvage services and at the time 
of the commencement of the proceedings, the 
material dates, was erroneous in point of fact.

In  these circumstances I  am of opinion that 
the appeal ought to be allowed, and an order 
made in the form I  have indicated. A  suggestion 
was made that certain instructions or directions 
should be given in regard to the future. In  my 
judgment it is impracticable to do anything of 
that kind here. I f  there are instructions to be 
given they must be given by the judges of the 
Admiralty Court. A ll that we can do is to say in 
terms that ships in this position are not liable to 
be arrested, and therefore no proceedings ought 
to be taken with a view to arresting a ship so 
long as the ship is in the service of the Crown and 
under requisition.

P ic k f o r d , L.J.—I  am of the same opinion.
The motion by the Crown is for an order that 

the writ and all subsequent proceedings in this 
action may be set aside, or that the proceedings 
against the Broadmayne and her freight be stayed 
so long as the ship shall remain in the service 
of the Crown. The writ was originally issued 
against the cargo as well as the freight; but as 
soon as it was ascertained that the cargo was the 
property of the Crown the action waB discon
tinued so far as the cargo was concerned. I t  is 
true that the formal notice of discontinuance was 
not filed until after this notice of motion; but it 
is clear from the terms of the notice of motion 
that the Crown at this time were aware that no 
proceedings were going to be taken against the 
cargo, and therefore in their notice of motion 
they do not mention the cargo at all, but merely 
ask that the proceedings be set aside as against 
the Broadmayne and her freight. Therefore the 
question of the cargo may be considered as out of 
this case so far as we are concerned.

The ground of this notice of motion was this, 
that the Broadmayne was a requisitioned ship. 
She had been requisitioned for the services of the 
Crown, and, in order to see what the position is 
with regard to such a ship, one has to see what 
“ requisition ” means. There is no particular 
magic in the word itself; it does not connote the 
same state of things in every particular case. In  
this case it was under the proclamation of the 
3rd Aug. 1914 that the ship was requisitioned, 
and that authorised the Lords Commissioners 
of the Admiralty to requisition and take up
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for the service of the Crown any British 
ship for certain services on condition that 
the owners of all ships and vessels so requisi
tioned should receive payment for their use 
and for services rendered at an agreed amount, 
or, if there be not an agreed amount, an amount 
to he settled by a board of arbitration appointed 
by the Crown, In  this case no arrangement had 
been arrived at at the time of the services rendered. 
A  certain form of charter, which is well known 
as the Government time charter, was sent to the 
owners of the ship, and they returned it with some 
alterations which were not assented to by the 
Crown, and therefore no agreement was come to. 
I t  must be taken that she was requisitioned for 
the service of the Crown at a rate of remunera
tion which had not then been settled, but which 
would be settled in the future, or, if not settled, 
at a reasonable rate of remuneration. That is 
really nothing more than a hiring of the ship, and 
the effect of the requisition, of course, is that His 
Majesty has the power to make the owner of the 
ship come to that hiring agreement. The owner 
of the ship has no alternative as to whether he 
will accept the proposition of hiring or not, but 
the vessel is, after all, a hired ship. I t  does not 
take the property of the ship out of the owner and 
vest it  in the Crown, and therefore this vessel is 
not for all purposes in the same position as a 
vessel which is the property of the Crown. You 
cannot take proceedings in  rem against a ship 
which is the property of the Crown, because the 
result of doing so is to attempt to bring the 
King as a defendant into his own court just as 
much as if you were to try to serve a writ in  
personam upon him personally.

You bring him, or attempt to bring him, into 
his court by means of his property instead of by 
means of his person, but that really does not 
make any difference, and therefore in the case of 
these ships, the property of the Crown, pro
ceedings cannot be taken against them beoause 
they are proceedings against the King. That is 
not this state of things. Here the vessel remains 
the property of her previous owners, the American 
Oil Company I  think they were. She still 
remains their property and is liable to satisfy 
claims upon them subject to the right of the 
Crown not to have its prerogative interfered 
with, and not to have its interest in any way 
deteriorated.

What happened was this. The writ was 
communicated to the solicitors for the owners 
of the Broadmayne. The owners of the Broad- 
mayne, I  suppose, not having any more informa
tion about the ownership of the cargo than the 
plaintiffs, had given an undertaking to appear 
and put in bail for the ship and cargo, but, as I  
have said, the proceedings against the cargo are 
out of this case, and we need not say anything 
more about it. They undertook to put in bail for 
the ship. As long as that undertaking remaihs 
the ship is free from arrest. The result of it is 
that so long as the undertaking exists it  is the 
same as putting in bail, and if you put in bail the 
ship is released and cannot be re-arrested except 
in some very exceptional circumstances, though I  
think ships have been re-arrested for costs or 
something of that kind. But for all practical 
purposes the ship is free from arrest as soon as 
bail is put in, and also Bhe is free from arrest 
when an undertaking to give bail is put in unless

[C t . of A pp .

that undertaking falls through for some reason, 
which is not suggested in this case. Now that 
being so, the position is this. The plaintiffs had 
brought on proceedings against the owners of 
the Broadmayne, which in my opinion they were 
entitled to bring. The owners of the Broad
mayne had appeared and undertaken to give 
bail, and had thereby put themselves in this 
position, that they were liable to the amount of 
the bail, and also, according to The Gemma (sup.) 
and The Dictator (sup.), if a judgment were 
obtained to a larger amount than the bail, they 
were also liable for that personally, but. nothing 
more could be done as against the ship. Now 
that was, as I  say, an action between two private 
litigants, perfectly properly constituted and 
which could and would, if it  were not interfered 
with, go on to its appropriate end and judgment 
on either one side or the other without any 
possibility, except the very remotest—I  do not 
think I  ought to say no possibility—of inter
ference with the rights of the Grown. The 
learned counsel for the Crown to whom I  put the 
question said he could not suggest anything 
in these proceedings, if they went on, which 
would affect the rights of the Crown except that 
they possibly might encourage other people to 
bring similar litigation under other circumstances 
which would affect its rights. I  confess I  could 
not quite follow that argument. I  do not see 
why, if there is not a right to interfere with the 
litigation itself, it should be interfered with in 
order to prevent a possibility of somebody else 
doing wrong. That was the position. Why the 
Crown should have chosen this particular litiga
tion in which the interests of the Crown were 
not in the least concerned to intervene I  do not 
know. I  dare say they had some reason for doing 
so and not waiting until there was a proceeding >n 
which their interests were possibly compromised, 
but that was the position. I  agree entirely with 
what has been said by my Lord as to the position. 
I  think nobody has any right to arrest a ship 
requisitioned under these circumstances so long 
as she is in the service of the Crown any more 
than he has the right to arrest a man-of-war- 
He may bring his action, if he likes, against the 
owners, but he cannot interfere with the rights ol 
the Crown in a ship. The rights of the Crown 
are to have her services during the time she i8 
requisitioned. During that time, as I  have said. 
I  do not think anybody has a right to arrest 
her, and therefore I  think that the position 
is this : that this action should be allowed 
to go on; there is no ground xfor interfering 
with it at all except to this extent, tba 
the plaintiffs should be restrained—I  am nô  
speaking exactly of the form at the moment-"' 
from doing that which they have always sal 
they had not the slightest intention of doing, an 
which I  cannot help thinking the Crown kne 
quite well they had no intention of doing, namely* 
taking any proceedings to arrest this ship, or 1 
any way to interfere with her so long as she * 
in the service of the Crown. That, I  think, 
the right position, and that is the order (I do nt 
mean the words in which I  put it) in substan 
which in my opinion should be made. I  may say 
that I  think, except for the point of deciding, ^  
we have decided, that a ship so long as she 
requisitioned cannot be arrested as long as 8 

1 is in the service of the Crown, we ought not
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lay down any general rule as to what ought to be 
done in the ease of actions against the owners of 
requisitioned ships. I t  was suggested by Mr. 
Aspinall, and I  think also by the Attorney- 
General, that we should suggest some rule for the 
conduct of the marshal in cases of this kind. I  
do not think we ought to do anything of the sort. 
I f  any directions are to be given to the officials of 
the Admiralty Court, general instructions of that 
kind, it  seems to me that they should be given by 
the judges of the Admiralty Court, who are far 
fnore familiar with the practice, and who can do 
it far better than we can, and I  am inclined to 
think that it is, I  will not say outside our juris
diction, really outside the scope of what we have 
to do to lay down any such general rules. I  agree 
also with my Lord on that point, and also as to 
costs.
. B an kes , L.J.—Two questions arise for decision 
111 this appeal: first, the effect upon an action in  
T.em in the Admiralty Division of the appearance 
ln the action of the owner of the res, and the 
giving by him of bail or an equivalent under
taking; and, secondly, the position with regard 
to liability to arrest of a requisitioned vessel 
against which an action in  rem has been brought. 
In  my opinion an action which has been com- 
[Qeneed as an action in  rem continues until its 
termination as an action in  rem unless it under
goes some alteration in its character by amendment 
oy order of the court or under the rules of court, 
t t  is, in my opinion, a mistake to say that the 
action changes its character and ceases to be an 
action in  rem and becomes an action in  personam 
?t>en the owner of the res appears and gives bail, 
t t  is no doubt true that when this is done the 
action, so far as its special characteristic as an 
action in  rem iB concerned, has served its purpose, 

Possibly its chief purpose, when the owner of 
he res has been induced by reason of the arrest, 
r fear of arrest, of the vessel to enter an appear- 

hhce and to give bail in order to obtain the 
etease, or avoid the seizure, of his vessel. I t  
8 also true that when once the owner of the res 
as appeared the plaintiff has the advantage of 
eing able in case of necessity to take his pro- 

to ln sati8faction the judgment in addition 
the bail. These consequences, however, are, in 

„  ̂ opinion, incidents which arise only in the 
bnfr8e fhe action in  rem, which add to its value, 
dv, 1 ,which in no way alter or deprive it of its 
8Pecial character.
in ti? Pos’tion is, I  think, quite clearly indioated 
Ad • Passage from Olerke’s Praxis Curiae 
in T/Ual't.ati8’ cited with approval by Jeune, J. 
aft ^ ctator (suP-)< where the writer says that 
inst^i aPPearance the case proceeds ut in  actione 
„ luuta contra personam debitoris—that is to say, 
as^f acti°n i9 to proceed as if, but only 
ta **’ was an action in  personam. The advan- 
teuf -°̂  action being an action in  rem still 
o a\ns, in the sense that, should the exceptional 
no ^f10n arise, the court in a proper case would 
a«„ doubt still have jurisdiction to order the 
ar^ t o f  the vessel.
douhf r08ard to the second point, I  entertain no 
r6q . that a vessel if and so long as she is under 
Sitl'^tion is privileged from arrest. The requi- 
and ma’de under the prerogative of the Crown, 
A u„ j® fact that the proclamation of the 3rd 
t'or n. “ 114 indicates that payment will be made 

be use of the vessel and for services rendered 
y Oh. X I I I . ,  N. S.

during her employment in the Government service 
does not, in my opinion, alter the nature or the 
consequences of the act of requisition. I t  is, in 
my opinion, equally immaterial that the terms of 
payment and employment are incorporated in a 
charter-party or other form of agreement. The 
vessel whilst the requisition lasts is, to use the 
language of Dr. Arnold in his argument in the 
case of The P rin s  Frederik (s u p ), approved by 
Lord Esher in The Parlement Beige (sup.), publicis 
usibus deslinata, and as such not liable to the 
claims or demands of private persons.

I  agree with the proposed order which is to be 
made in this case. , , 7, ,

Appeal allowed.
The court made the following order : “ On the 

motion of the Crown discharge order of Mr. 
Justice Bargrave Deane, and, the plaintiffs 
having discontinued this action so far as con
cerns any claim as against the owners of the 
cargo, it is ordered that all further proceedings 
in this action with a view to the arrest or deten
tion of the ship be stayed for so long as the ship 
shall remain under requisition in the service of 
the Crown.”

Solicitor for the Crown, Treasury Solicitor. 
Solicitors for the plaintiffs, Thomas Cooper 

and Co.
Solicitors for the defendants, IT. A . Crump 

and Son.

Wednesday, M ay  10, 1916.
(Before Lord R e a d in g , C.J., W ar r in g to n , L.J., 

and L ush , J.)
Ca f e l  a n d  Co. v . So u l id i. (a)

A P P E A L  FR O M  T H E  K IN G ’S B E N C H  D IV IS IO N .

Charter-party — Construction of —  Cancellation i f  
ship “  commandeered.”

The p la in tiffs  were time charterers of a Greek 
steamer. The charter-party contained the follow
ing clause: “ 32. Should steamer be com
mandeered by the Greek Government this charter 
shall be. cancelled.”  Whilst the steamer was at 
Marseilles discharging a cargo of coal for the 
charterers, on the 25th Sept, 1915, a notice was 
served upon her captain by the Greek Consul- 
General ordering him  to proceed immediately to 
the Piraeus, pursuant to an order of the Royal 
Greek Government. On the 27th Sept, the defen
dant gave to the p la in tiffs  form al notice of 
cancellation of the charter-party pursuant to 
clause 32. On the 11 th Oct., and while the 
steamer was s till at Marseilles, the Greek Govern
ment withdrew their notice of the 25th Sept, and 
released the ship.

Held, that the defendant's vessel had been-effectively 
commandeered by the Greek Government, which 
had taken control of the vessel, and that the 
charter-party was therefore cancelled.

A pp e a l  by the p la intiffs from the decision of 
Atkin, J.

The action was brought by the plaintiffs for a 
declaration that the charter-party remained valid 
and binding on the defendant and for an 
injunction restraining him from employing the
(a) Reported by E dw ahd J. M. Ch a p l in , Esq., Barrister-at-Law

3 A
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ship otherwise than in accordance with the terms 
of the charter-party.

The facts, which are sufficiently summarised in 
the headnote, appear fully in the judgments.

M acK innon , K.C. and Raeburn for the plain
tiffs.

Roche, K.C. and C. R . D unlop  for the 
defendant.

A t k in , J.—This case I  understand, raises an 
important question, and I  appreciate it to be an 
important question; but it  is also a somewhat 
urgent question, because it relates to the disposal 
of a ship which is now in a British port. An 
interim injunction has been granted pending the 
hearing of this action restraining the owner from 
dealing with the ship. Therefore I  proceed to 
give judgment at once, although no doubt if I  
could have taken a little time I  could possibly 
have put my judgment into more suitable lan
guage.

The dispute arises between the plaintiffs, who 
are the time charterers of a cargo vessel called 
the K ard am ila , and the owner. The ship was 
chartered by a time charter dated the 6th May 
1915, by which the defendant’s ship, which is 
about 3500 tons dead weight, was hired for twelve 
months to the charterers to carry certain cargoes 
within the limits of the West Coast, United 
Kingdom, France (not east of Calais) and 
Portugal, Spain, and the Mediterranean (not 
east of Sicily). The hire was payable monthly 
in advance in Cardiff. There is a provision 
in clause 12 for the ship being off hire 
under certain circumstances that are men
tioned there. The exception clause pro
vides “ that throughout this charter losses or 
damages, whether in respect of goods carried or 
to be carried, or in other respects arising or 
occasioned by the following causes, shall be abso
lutely excepted — namely . . . enemies,
pirates, robbers, or thieves; arrests and restraints 
of princes, rulers, and peoples.” Then follows a 
clause which I  am informed was inserted at the 
charterers’ instance, although I  do not know that 
that makes any difference in this case. The 
clause, which is numbered 32, is written in 
and added to the printed clauses and runs 
thus: “ Should steamer be commandeered
by the Greek Government this charter shall be 
cancelled.” The dispute between the parties is 
whether the steamer has been commandeered by 
the Greek Government. Apparently this vessel 
was employed by the time charterers to carry 
coal from South Wales to Marseilles, and on the 
25th Sept, the ship was in Marseilles harbour 
engaged in discharging a cargo of coal. Upon 
that day a notice addressed to the captain was 
served upon him by the Greek Consul-General at 
Marseilles, which as translated is in these terms: 
“ I  beg to advise you that pursuant to the tele
graphic orders of the Royal Greek Government 
all Greek steamers in the harbour of Marseilles, 
in ballast or loaded with coal or grain, must pro
ceed immediately to Pirseus, and the steamers 
loaded with other cargoes to discharge with all 
speed and sail immediately for Piraeus. In  
informing you of the above order of the Royal 
Grbek Government I  beg you to strictly and 
without fail conform to same and acknowledge 
receipt.” I t  is signed by the consul-general. 
Upon that correspondence followed, but upon

the 27th Sept, the defendant wrote to the plain
tiffs : “ I  hereby beg to formally notify you that 
the steamship K ard am ila  having been com
mandeered by the Greek Government the charter- 
party of the 6th May last is cancelled pursuant 
to clause 32.—Tours faithfully, D . So u l id i.”  
What followed was that certain negotiations 
took place between the defendant and the 
consul-general with a view to enabling the 
ship to proceed to Cardiff for the purpose 
of undergoing repairs which the defendant 
said he had arranged for at that port, and 
he wrote to say that after those repairs were 
effected he would proceed to the Piræus. Even
tually permission was given to him to proceed 
to Cardiff and he was told that he was in fact 
free of the requisition. That appears from the 
evidence which I  have heard to have been in pur
suance of the general policy of the Greek Govern
ment, who, I  think, afterwards changed their 
orders, certainly in respect to some of the available 
vessels, so that on the 11th Oct. the Kardam ilQ i 
which had completed the discharge of her coal, 
was free from the requisition and was in a condi
tion to and did in fact proceed to Cardiff, as 1 
understand she has just arrived there.

The question, therefore, is whether the charter- 
party is cancelled or not, and that depends upon 
whether the vessel was or was not commandeered. 
I  have to form the best conclusion I  can as to 
what is the meaning of the word “ commandeer- 
I t  is, I  understand, a word of recent origin in 
ordinary use, and a word as to which there has 
been no previous judicial interpretation to guide 
me. I t  certainly seems to me to involve the 
exercise by the Government of the executive power, 
the sovereign power, with a view to compelling 
the owner of the ship to surrender the control ot 
that ship to the Government. I  think that lC 
involves the intention of the Government to have 
the ship put in Buch circumstances that they 
may hereafter, if they elect so to do, have the
use of the ship. In  other words I  think that the 
word •‘ commandeer” involves the seizing ° r 
obtaining control of the ship for the purpose9 
of the Government, not for general political pur
poses or for the protection of the ship. I  do no 
think that if  a Government were to give orders to 
a ship to deviate or take refuge at a friendly P°r ’’ 
war being imminent, that would be a comma® 
deering of the ship. I  think that it  involves t 
Government having in prospect, at any rate, 41 
taking of the ship for its own purposes. I  thin  ̂
as the best conclusion I  can form here, that 
what happened. ,-

I t  was contended that this notice was mere 
equivalent to the Government issuing a %eae\A[ 
order to all ships to proceed home for genel‘ 
political purposes, that it  was equivalent to  ̂
embargo as if the ship had actually been 19 
Greek port, that it did not connote any intent1 
at ali on the part of the Greek Governor®  ̂
necessarily to use the ship, and that it  was offir ̂  
step which was preliminary to that which no  
be commandeering if in fact the Governor 
afterwards decided to use the ship. h!lt

On the facts I  do not think that that is n   ̂
took place here. I t  appears to me that the r'8^0 
inference to draw from the facts is that ^  
Government required Greek ships to procee ^  
Greece for the purposes of the Government, 9 
to enable them to use the ships themselves it
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Government so desired. I t  does not appear to me 
that it necessarily follows that the Government 
would avail themselves of the ship when it 
arrived; but I  think that it  is quite plain that the 
Government required the particular voyage to be 
Jnade back to Greece for the purposes of the 
Government using that ship on its arrival if they 
thought fit. To my mind that is the object 
of commandeering. Now, I  have had evidence 
before me to the effect that as soon as the order 
is given, by Greek law the crew of the ship are 
deemed to be members of the Royal Greek Navy, 
and as such I  presume would be subject to naval 
discipline, and I  think that that indicates also 
that the Government have assumed control of the 
®hip from the time that they gave the order, so as 
to make the ship, at any rate until it arrived in 
Greece, their ship. They no doubt would be able 
to decide when it arrived whether they had any 
further use for it.

I t  was suggested here that the order of the 
Government was substantially inoperative, because 
in I apt it  did not prevent the ship from perform- 

its obligations under the charter, as notice 
Was given on the 25th Sept., and the ship 
remained all the time in Marseilles and eventually 
sailed back to Cardiff, where it would Bail under 
be charter. But that seems to me to have no 

i^al bearing upon the construction of the clause, 
■the clause says that if  the ship is commandeered 
then the charter shall be cancelled. I  think 
brjself that the true construction of that clause, 
at any rate, is that upon the occurrence of the 
rent—namely, the commandeering—the charter 
s rpso facto  cancelled, and I  think that that is 

^ e f fe c t  of the decision in Adamson and another 
• Newcastle Steamship F re igh t Insurance Asso- 
aiion (4 Asp. Mar. Law Cas. 150; 41 L. T. Rep. 

w  ̂a ^ G' Giv. 462). What happened after- 
brds is immaterial. But even if the construction 
ere that upon that event happening the owner had 

option to cancel, I  think that clearly the option 
was exercised by the letter of the 27th Sept, 
fa f WaS furtiler sa‘d by Mr. MacKinnon that in 

ot all that happened here was not that the 
vernment commandeered the ship, but that they 

e.rc« e(l such rights over it as would amount to 
s u f f ' j t  of princes, and that for any damage 
shi red by tbe charterer by reason of that act the 

1 P°wner would be protected by reason of the 
Prince eiving an excePtion as to the restraint of

may be so’ fcbat is to say the act of com- 
sho i j er*bg may also be restraint of princes (I 
to ald fbink that it probably is), but it  appears 
com 8 .none fhe less it was in fact a 
the n?andeering> and I  think that one can see 
°bvi u?'bess object of this clause, because 
by i?Qs y such an act as is in question here is 
assu 6 Government and one which one has to 
°f th*8«-^0111 *be evidenoe was within the powers 
courR Greek Government; it is an act that, of 
opera t’ defeats for the time being entirely the 
sbm 1011 ° f  any contractual obligation which the 
the ;^Tner. baB entered uP°n. I  think that it was 
reasn 8ntion .°* koth parties—no doubt for the 
C .j ns mentioned in the judgment of Cockburn, 
tion’ nai?ely> in order to prevent all further ques- 

uPon sucb an event happening as 
I  thinWu the obarter should be put an end to. 
w  n a tba.t that reason applies whether the ship 

raered to Athens in order that the Greek

[C t . of A pp .

Government might then make up its mind 
whether it  would further use it, or whether it 
at the time it was in Marseilles made up its mind 
that it was going to use it for the purpose of the 
carrying of troops or otherwise. Commercially 
the effect seems to me to be exactly the same. I  
do not think that I  need add anything, therefore, 
to what I  have said. I t  appears to me on the 
consideration of the arguments that have been 
put before me—and I  am satisfied that everything 
has been said that could have been said in the 
case—that this ship was in fact commandeered by 
the Greek Government, and under those circum
stances I  think the charter-party was cancelled. 
I  suppose that the result of that is that upon the 
claim of the plaintiffs there should be judgment 
for the defendant with costs.

The plaintiffs appealed.
Sir Robert F in lay , K.C., M acK innon , K.C., and 

Raeburn for the appellants.—A ll that the Greek 
Government did was to take a preliminary step 
towards commandeering. They never, in fact, 
exercised any control over her.

Roche, K.C. and G. R. Dunlop  for the respon
dent.— By serving that notice the Greek Govern
ment prevented the ship from performing its 
obligations under the charter-party. That notice 
in effect amounted to commandeering.

Sir Robert F in la y , K.C., in reply.
Lord R e a d in g , C. J.— This is an appeal from 

a judgment of Atkin, J., who tried the case with
out a jury and gave judgment for the defendant. 
The claim was made by Messrs. Capel and Co., 
who were the charterers under a charter-party 
dated the 6th May 1915, entered into between 
them and the defendant, Mr. D. Soulidi, the 
owner of a vessel, which was under the Greek 
flag and is called the K ardam ila . The charter 
was a time charter for twelve months at the rate 
of 23001. per calendar month, and clause 32 of the 
charter is in these words : “ Should steamer be
commandeered by the Greek Government this 
charter shall be cancelled.”

In  the events that happened it is alleged by the 
shipowner that commandeering did happen, and 
consequently that the charter-party was cancelled. 
The charterers objected to that. They say there 
was no commandeering, or if there was a com
mandeering, it was not such a commandeering of 
the vessel as was provided for in clause 32, and 
consequently the charter-party was not cancelled. 
The question we have to determine is whether 
the event had happened as mentioned in 
clause 32.

To my mind the facts of the case are of the 
utmost importance, because on the conclusion at 
which I  have arrived the facts dispose of this 
case, without giving rise to tho various difficulties 
which have been suggested by Sir R. Finlay and 
Mr. MacKinnon in their arguments on behalf of 
the plaintiffs. The vessel being at Marseilles 
several months after the time charter had begun 
to be effective, notice was given to the person 
responsible on the K ard om ila  from the Consul- 
General of Greece at Marseilles, where the 
vessel then was, in these words: “ I  beg to
advise you that pursuant to the telegraphic orders 
of the Royal Greek Government all Greek 
steamers in the harbour of Marseilles in ballast, 
or loaded with coal or grain, must proceed imme
diately to Piraeus, and the steamers loaded with

Ca p e l  a n d  Co. v . So u l id i.
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other cargoes to discharge with all speed and sail 
immediately for Piraius. In  informing you of 
the above order of the Royal Greek Government 
I  beg you to strictly and without fail conform to 
same and acknowledge receipt.”

According to the evidence given by a Greek 
lawyer in this country, the effect of that docu
ment was to place the vessel under the orders of 
the Greek Government and to bring those who 
were on board—Greek subjects—under the orders 
of the Greek Government, as if they were belong
ing to the Royal Greek Navy. They were to 
consider that that notice applied to them as if 
they were in the Royal Greek Navy. As I  under
stand the arguments presented to us to-day, it is 
not suggested that that cannot be the effect of 
the order, but what is said is that the order never 
became effective, and consequently the com
mandeering was never an effective commandeer- 
ing.

True, a notice of this kind may be sufficient to 
constitute commandeering within the meaning of 
the clause if in truth that which follows shows 
that the notice was effective, and that the vessel 
was brought under the control, or, as it has been 
said during the latter part of the argument, taken 
to the use of the Greek Government. In  iny 
judgment the suspension of the order, which, it 
is suggested, took place between the 25th Sept, 
and the 11th Oct., never in fact took place. There 
were negotiations proceeding to enable the ship
owner to send his vessel to England for the 
purpose of repairs being executed before the 
vessel proceeded on voyages for the Greek 
Government, but the correspondence shows that 
the owner of the vessel wrs desirous that the 
Greek Government should understand that he 
was sailing his vessel under seaworthy certifi
cates, and that in order to enable him to do what 
the Greek Government required his vessel must 
be put into a perfectly seaworthy condition, and 
that necessitated his bringing the ship to 
England. Therefore he asked permission to 
go, and negotiations went on for some time. 
Before he got thiB permission on the 11th Oct., 
the Greek Government changed its view with 
regard to this vessel, and set her free. She then 
proceeded home on the 13th Oct., where she was 
repaired.

I During the time that elapsed between the 
25th Sept, and the 11th Oct. I  am of opinion 
upon the facts as found by the learned judge 
that this vessel was under the control of the 
Greek Government, and that she was actually 
being used by the Greek Government in that one 
sense, although, to my mind, it is by no means 
necessary to say that she was actually being used 
in the sense of having to proceed on a voyage 
for the Greek Government in order to bring her 
within this clause. I f  she once came under the 
control of the Greek Government Bhe was com
mandeered by the Greek Government and, 
having regard to the facts of the case, effectively 
commandeered.

I  can see very difficult problems which might 
arise if the facts warranted the hypothesis upon 
which Sir Robert Finlay argued the case, and, in 
my judgment, in this case we have no such 
difficulties, because there was a clear, and, in my 
opinion, effective commandeering until the 
release took place, which was some fifteen or 
sixteen days after. In  fact, when one considers

what was happening, it  seems to me beyond 
question that this was the kind of commandeer
ing intended to be covered by clause 32, because 
the charterers were paying 2300L a month for the 
use of the vessel, and stipulating that, in the 
event of the Greek Government taking control 
of the vessel, the charter should be cancelled. 
Nevertheless, during fifteen or sixteen days the 
vessel was kept there at Marseilles under the 
orders and because of the orders of the Greek 
Government, with the result that if the charter 
had been running all the time the money would 
have had to be paid, notwithstanding that the 
Greek Government had taken control.

I  have come to the conclusion that there was 
no difficulty in this case owirg to the facts, and 
that Atkin, J.’s judgment was right, and that 
the appeal must be dismissed.

W a r r in g t o n , J.—I  am of the same opinion. 
I  think the captain and crew of the steamer 
became members of the Greek Navy by virtue of 
the order issued by the Greek Government on the 
25th Sept. 1915. That order became effective as 
soon as it was made, and accepted by the ship
owner. In  my opinion it is impossible to say 
that this vessel was not commandeered by the 
Greek Government within the meaning of 
clause 32.

L u s h , J.—I  agree. I  think that the mere 
service of a notice commandeering a vessel does 
not necessarily affect the commandeering of the 
vessel. On the facts of this case, however, the 
Greek Government took over control of this 
vessel as from the 25th Sept. 1915, and in my 
opinion she was commandeered as from that

Appeal dismissed.

Solicitors for the plaintiffs, Stokes and Stokes, 
agents for L lo yd  and P ra tt, Cardiff.

Solicitors for the defendant, Downing, Hand- 
cock, M iddleton  and Lewis.
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K IN G ’S B EN C H  D IV IS IO N .
Tuesday, March 14, 1916.

(Before A t k in , J.)
Ow n e r s  o f  St e a m s h ip  N o l is e m b n t  v .

B u n g e  a n d  B o r n , (a)
Charter-party— Lay days— Completion of loadif 9 

before expiration of lay days— Acceptance I 
dispatch money— Failure to free ship as soon a 
possible— Whether charterers liable in  damages.

B y  a charter-party dated the 1st Feb. 1915 a steame*  
was to be loaded at an Argentine port and to Pr0̂  
ceed therefrom as ordered by the charterers to 
European port as port of discharge. Disp 
money at the rate of 151. per day was ,
a ll time saved in  loading, and the charterers ti 
the right to keep the steamer for twenty-four 'l0Ugi 
after completion of loading for the purpose 
settling accounts. The steamer was loaded n in e t 
days before the expiration of the lay or loacil

(a) Reported by W. V . Ba l l , Eeq., Barrister-at-Law
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days, and in  respect of the nineteen days the 
charterers received dispatch money. Owing to 
delay by the charterers in  deciding as to the port 
of call, the steamer was kept waiting for the bills 
of lading and orders for three days. The ship
owners claimed damages in  respect of this delay, 
and in  arbitration proceedings were awarded 
300/., being damages at the rate of 150/. for two 
days.

Held, that, the loading time granted to the charterers 
not having been exceeded, the shipowners were not 
entitled to claim  for demurrage or detention, but 
only to a return of the dispatch money as money 
paid for a consideration which had failed.

A w a r d  in  the  fo rm  o f a specia l case s ta ted  by an 
a rb itra to r .

By a charter-party dated the 1st Feb. 1915, 
Wade between the owners of the steamship 
Nolisement and Ernest A. Bunge and J. Bom  
(hereinafter called “ the charterers ”), it was 
agreed (by clause 2) that the steamer should with 
all convenient speed after arrival at Monte Video 
proceed as ordered by the charterers to various 
ports or places to receive a full and complete cargo 
° f  wheat or other grain.

By clause 4 the steamer when loaded was to 
Proceed to one or other of various European 
Ports at the master’s option for orders, “ unless 
ttiese be given to him by the charterers on signing 
bills of lading to discharge at a safe port on the
Continent. . . .”

By clause 13 the steamer was to load at a certain 
-rate (the details of which are not material to this 
r®port), otherwise demurrage to be paid at the 
*ate of 3d. sterling per ton per running day, the 
t lWe for loading to commence twelve hours after 
^■'itten notice to be given by the master to the 
oharterers or their agents that the steamer was 
rcady to receive cargo.

By clause 16 dispatch money, which was to be 
Paid to the charterers before the steamer sailed, 
was payable for all time saved in loading at the 
r8,te of 15J. sterling per day.
, By, clause 30 disputes were referred to arbi- 
w'ation.
.The cargo was duly loaded under the said 
barter-party and a dispute arose between the 

Parties as to what damages (if any) the owners 
ere entitled to receive in consequence of the 
Lanier being unable to sail from her port of 
°ading for three days after she was ready to sail 
bd the loading was completed owing to the 
Wlure of the charterers to make out the bills of 

t * » * .  they not having made up their minds as 
, the port of discharge, although they had 
boidod to give orders as to the destination 

Pursuant to clause 4 (sup.) on signing the bills 
UI lading.

The loading of the vessel proceeded so rapidly 
1 it was completed nineteen days before the 
r  ̂ .days were completed, and the charterers 
,, eeived in account dispatch money in respect of 
ho«e nineteen days.

arhitrators having failed to agree, their 
CagPIre found the following facts in a special

l0â ha t on the  16th M arch 1915 a t 4, p.m. the 
lDg ° f  the steamship Nolisement was finished, 

° f  1 *?• tim e  the m aster applied fo r  h is b ills
ading an(t  orders as to  destination from  the

charterers, b u t the same were no t fo rthcom ing. The 
steamer was kep t w a itin g  fo r the b ills  o f lad ing  and 
orders fo r  three days, v iz ., u n t il 4 p.m. on the 
19th M arch 1915, ow ing to  the charterers, who had 
decided to  g ive orders fo r the discharging p o rt on 
signing b ills  o f lad ing, no t having made up th e ir m inds 
as to  the p o rt to  w hich they should order the steamer. 
The steamer sailed a t 5 p.m. on the  said 19th M arch 
1915. I t  was agreed between the parties and I  find  
th a t the  charterers had the r ig h t to  keep the steamer 
fo r tw e n ty -fo u r hours fo r the purpose o f se ttling  
accounts, and th a t the dispute arises in  re la tion  
to  tw o  rem ain ing days th a t the steamer was kept 
w a iting .

I  find  as a fao t th a t the  steamer was kep t tw o  days 
over and above the said tw e n ty -fo u r hours ow ing to  a 
breach by the charterers o f th e ir  ob liga tion  to  present 
to  the cap ta in  the  b ills  o f lad ing  and orders as to  the 
p o rt o f discharge.

I  fu r th e r find  the fa c t th a t the owners pa id to  the 
charterers on accounts made ou t by the  charterers d is
patch money pursuan t to  clause 16 of the charte r-party  
on the foo tiug  th a t the  load ing o f the steamer was com
pleted a t 4 p.m. on the 16th M arch 1915, aud th a t 
they included in  th e ir  account fo r dispatch money the 
tim e  the  cap ta in  was w a itin g  fo r  h is  b ills  o f lad ing  and 
orders, and th a t the  tim e  taken was no t pa id  under any 
m istake o f fac t.

The charterers con tended:—
(а) T h a t the  load ing tim e granted by  the  charter- 

p a rty  no t having  been exceeded, the  shipowners were 
no t e n titled  to  c la im  fo r  demurrage or detention, bu t 
on ly  to  a re tu rn  o f the dispatch money so pa id under a 
m istake o f fact.

(б) A lte rn a tive ly , th a t i f  the  shipowners were en
t i t le d  to  c la im  fo r  the  tim e  occupied a t the  p o rt o f 
load ing in  w a itin g  fo r  orders, th e ir  c la im  should be fo r 
a  re tu rn  o f the d ispa tch money pa id fo r the  tw o  days 
on the  ground th a t the fre ig h t was based on ten days 
being occupied in  load ing, or, in  the  a lte rna tive , th e ir 
c la im  should be fo r demurrage a t the  cha rte r-pa rty  
rate.

[T here  were o ther contentions w h ich  are im m a te ria l 
to  th is  re p o r t ] .

The shipowners contended:—
(а) T h a t on com pletion o f the  load ing o f the steamer 

the  charterers were bound w ith in  tw e n ty -fo u r hours to  
present to  tho  capta in his b ills  of lad ing  and orders and 
so enable the steamer to  sail.

(б) T h a t on the exp ira tion  o f the  said tw en ty -fou r 
hours the steamer was en titled  to  prooeed to  sea, 
and th a t, hav ing  been prevented fo r  tw o  days from  
doing so ow ing  to  the  w ron g fu l action  o f the  char
terers in  no t g iv in g  orders and presenting the  b ills  
o f lad ing, they were en title d  to  ola im  damages fo r 
such detention.

(c) Alternatively, that, having paid the charterers’ 
dispatch money for the unexpired time within which 
they were bound to load the steamer, the loading time 
must be taken to have expired on the completion of 
the loading, and that for any time during which the 
steamer was prevented from sailing by the charterers 
they were entitled to claim damages for such detention 
subject to allowing the charterers twenty-four hours fo r 
making out the accounts and the bills of lading and 
giving orders.

Subject to the opinion of the court, he found 
that the shipowners were right, and were entitled 
to 300/. and costs. Alternatively, if the charterers 
were correct, he awarded that they should only 
pay 30i. to the owners. He also found that, 
assuming the damages should have been assessed 
upon the basis of the demurrage rate, they came 
to 94/. 14s.
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By clause 12 of the charter-party :
Lay days shall not commence before the 1st March 

1915, unless charterers begin loading sooner, and, Bhould 
the steamer not be ready to load by 6 p.m. on the 
31st March 1915, charterers shall have the option of 
cancelling.

Leek, K.C. (R. A . Wright with him) for the 
charterers.—The contention of the charterers is 
correct, but the point now raised is hot covered 
by authority. So long as they do not exceed the 
lay days, the charterers may load at any time. 
They are under no obligation to Bhip within a 
reasonable time. In  fixing the rates of freight 
and demurrage, the parties have taken the possi
bility of all the lay days being occupied into 
account. The mere fact that dispatch money has 
been paid and accepted makes no difference. The 
number of lay days was twenty-five, and the 
loading was completed in five days.

M aurice H ill,  K.C. (Raeburn with him) for the 
owners.—The charterers were under obligation to 
present the bills of lading within a reasonable 
time after the loading was complete. [ A t k i n , J. 
—Do you say the charterer is obliged to load at 
any particular rate ?] No ; but here he had 
nineteen days to spare. Moreover, the dispatch 
money has been paid. In  effect, the lay days 
came to an end on the 16th March. [He referred 
to Oakville Steamship Company v. Holmes (5 Com. 
Cas. 48).] As to the damages, they were at large. 
The ship was not kept in any state of circum
stances for which a fixed rate is provided by the 
charter-party. Having regard to the date, the 
arbitrator awarded moderate damages. The lay 
day b constitute a period given for the total opera
tion of loading. The charterer need not begin 
that operation until the lay days are half through; 
but, if he completes before the time, he should 
allow the ship to sail.

Leek, K.C., in reply, referred to clause 12 of the 
charter-party (sup.).

A t k i n , J.— This is a short point arising on a 
oharter party, dated the 1st Feb. 1915, made 
between the owners of the steamship Nolisement 
and Ernest A. Bunge and J. Born. The charter- 
party provided that the steamer should with all 
convenient speed after arrival at Monte Video or 
at an Argentine port proceed as ordered by the 
charterers or their agents to various ports or 
places mentioned to receive cargo. [His Lordship 
read the case and stated the facts as above set 
out, and continued:]

I t  is clear from the charter-party that the 
vessel had an exact and substantial number of 
lay days within which to take in cargo; in fact, 
she saved nineteen days in carrying out the work 
of loading, and became entitled to have, and was 
in fact paid, dispatch money in respect of those 
days. The loading having been completed, the 
vessel was delayed (as the arbitrator has found) 
for two days in getting her orders. The arbitrator 
held that twenty-four hours was a reasonable 
allowance of time and that she in fact took three 
days. The shipowners allege that this was a 
breach of contract for which they are entitled to 
claim damages. The exact obligation of the 
charterers, of which they are said to have com
mitted a breach, has not been clearly defined, but 
it  appears to be an obligation to present the bills 
of lading within a reasonable time. The arbi-

B u n g e  a n d  B o r n . [ K . B .  D i v .

trator has awarded damages at the rate of 150Z. 
a day.

The charterers contended before the arbitrator 
and again before me that they have committed 
no breach of contract. They say, in effect, that 
if  there is a certain number of lay days, and 
the charterer contrives to load the ship in less, 
he commits no breach of any obligation if he 
detains the ship for the whole lay period. In  my 
view that contention is sound. The charterer is 
entitled to hold the ship at the port of loading 
for the full number of the lay days. He is under 
no obligation to employ the lay days reasonably 
or in any particular way. He may, if he so 
choose, refrain from commencing to load until 
the lay days are half up and then complete his 
loading during the latter half of the period. I  
fail to see why he cannot do the work of loading 
at any time within the lay period. I t  was further 
contended that while the charterers might not 
have been bound to commence to load at once, 
yet they were bound to see that the loading was 
proceeded with with all dispatch. In  my opinion 
that is not so. So long as the ship is not detained 
beyond the stipulated period the charterer is not 
liable.

I t  was also contended by Mr. H ill that, inas
much as the charterers have taken and accepted 
the dispatch money in respect of no less than 
nineteen days, they cannot be heard to deny that 
there has been delay. In  my opinion the mere 
acceptance of dispatch money has no bearing 
on the point, and the authority cited has n° 
bearing on the question which I  have to 
decide. I  ought to add, however, that the 
charterers have clearly lost their right to the 
dispatch money for the two days, which can 
now be recovered from them as money pa>d 
upon a consideration which has failed. W ith  
regard to what has been contended as to measure 
of damages, it is unnecessary, having regard to 
the view I  have expressed, for me to say anything > 
but I  ought to say that there was nothing in m? 
opinion to prevent the arbitrator awarding tb 
damages which he did award. The measure ° 
damages was at large. The result is that 
answer the question propounded by the arbitrate 
upholding the contention of the charterers, an 
I  find that there is due to the owners from th■ 
charterers 301. and no more. The shipowners wi 
pay the costs of the proceedings before me.

Award in  favour of the charterers.

Solicitors : Thomas Cooper and Sons;  Church 
Rackham, and Co., for Donald Maclean and l l aiv 
cock, Cardiff.
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PRO BATE, D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

PRIZE COURT.
M arch  6 and  30, 1916.

(Before Sir S. T. E v a n s , President.)
T h e  A n g l o - M e x i c a n . (a )

Prize Court— Goods o f enemy f irm —Goods shipped 
before the outbreak o f war— Rights o f neu tra l 
pa rtn e r— Protection o f his share— Conditions 
under which share is protected fro m  confisca
tion.

A  neutra l subject was a partner in  an enemy f irm  
which had its  headquarters in  Germany. Goods 
which were the property o f the f irm  were 
shipped fro m  Am erica before the outbreak o f 
w ar and were consigned to a German port. 
D u rin g  the voyage, hostilities having commenced 
in  the meantime, the goods were seized as prize. 
Upon the Crown c la im ing condemnation of the 
goods, the neutra l asserted tha t he was entitled  
to his share in  the same.

Held, that a neutra l partner does not lose his r ig h t  
to have his share in  the partnersh ip  property  
protected fro m  confiscation merely because he 
allows the delivery o f the goods to proceed in  
the ord inary  course, provided that he does nothing 
actively a fte r the commencement o f hostilities to 
fu r th e r  or to fa c ilita te  the delivery o f the goods 
to the enemy house,

T h is  was a suit for the condemnation as 
Prize of a part of the cargo of the Anglo- 
Mexican.

The Anglo-M exican  was a British steamship, 
and on the 3rd Aug. 1914, the day before the out- 
“feak of war between Great Britain and Germany, 
?he sailed from Savannah with a cargo which 
'Deluded 276 bales of cotton sweepings, fifty of 
which were to be delivered at Antwerp and the 
Teinainder at Hamburg, in each case to the order 
°f the shippers. The bills of lading specified that 
Notification of the shipment was to be given to 
~*essrs. Reis and Co., Friedrichsfeld, Heidelberg, 
permany. On the 5th Sept. 1914 the vessel put 
*Nto the port of London, where, in consequence 

.the direction in the bills of lading that 
Notification was to be given to a German firm, 
Ne cotton was seized by the officer of Customs as 

Prize.
There was no question as to the cotton 

weepingB being the property of Messrs. Reis 
ri h ^ ° ' , This firm had three offices, one at Fried- 
'ehsfeld, near Heidelberg, Germany; another 

t l ' ^a^0IA  Manchester, in England; and the 
rp,’ro at Boston, in the United States of America.

Ne head office was the German one. There were 
b fu Par*-nei'8—Edwin Reis and Ludwig Reis, 

oth Germans, who resided at Heidelberg; Karl 
achert Strauss, a naturalised Englishman, who 

^anaged the Manchester office; and Richard 
(.i aJer,. a naturalised American, who conducted 

business of the firm in Boston. The share of 
■jqrauss in the business was one-fourth, that of 
toaJer one-fifth, whilst the remainder belonged 
q. 'Ne two German partners. Strauss was in 

'many at the time of the outbreak of war, and

fa) Reported by J. A. Slatkr, Esq., Barristar-at-Law.

had since remained there. He made no claim to 
his share in the goods seized. Mayer was also in 
Germany in Aug. 1914, but he afterwards left 
that country, and he now claimed restitution of 
his share upon the ground that he was a neutral 
partner, and that the goods had been innocently 
shipped by him to the German house before the 
commencement of hostilities. The evidence 
showed that after the shipment of the goods 
Mayer had done nothing whatever in respect of 
them, and had left the delivery according to 
the terms of the bills of lading to take its 
course.

M aurice H ill,  K.C. and Pilcher for the Pro
curator-General.—The only question which arises 
in the case is as to the share of Mayer. He was 
a member of the enemy firm, who were the owners 
of the goods, and, although Mayer was, a neutral, 
it was incumbent upon him, if he was to succeed, 
to show that he had dissociated himself entirely 
from the other members of the firm immediately 
after the declaration of war. There was no 
evidence before the court that he had done so, 
and consequently he could not claim any protec
tion for his share in the partnership goods. They 
cited

The V ig i la n t ia , Roscoe’s English Prize Cases, 
vol. 1„ 31; 1 Ch. Rob. 1;

The M a n n in g try , 32 Times L. Rep. 37.

Insk ip , K.O. and Conway for Mayer.—The 
position of Mayer as to the right of claiming 
restitution was different from that of an English 
citizen. As a neutral he owed no duty to the 
British Grown, and, so long as he took no active 
part in the delivery of the goods after the out
break of the war he was perfectly entitled to his 
share in the same as it stood at the time when 
hostilities commenced. He simply stood by and 
allowed matters to take their course. There was 
no necessity for him to dissociate himself from 
the enemy partners as he would have had to do if 
he had been an English citizen instead of a 
neutral. The goods were shipped on a date 
before the war, and restitution ought to be 
made.

M aurice H i l l ,  K.C. in reply.

Cur. adv. vu lt.

M arch  30.—The P r e s i d e n t .—The claim to the 
part cargo in this case—namely, 276 bales of 
factory or cotton sweepings—was originally made 
by Messrs. Reis and Co., of Manchester, as alleged 
owners, and alternatively by Messrs. Reis and Go., 
of Boston, United States, as alleged owners. The 
facts have now been fully investigated, and the 
following are the results: The property in ques
tion belonged to Messrs. Reis and Co., of Fried
richsfeld, Heidelberg, Germany. That firm 
consisted of four partners—namely, two German 
subjects, a naturalised Englishman of the name 
of Karl Bachert Strauss, and a naturalised 
American of the name of Richard Mayei. The 
share of Strauss was one-fourth and that of 
Mayer one-fifth. The remainder belonged to the 
Germans. Strauss was in Germany at the date 
of the outbreak of the war, and apparently has 
remained there, adhering to the enemy ever 
since. The branch office which he managed in 
Manchester was raided, and one of his clerks
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was convicted of trading with the enemy. I t  is 
not surprising that no claim is now made on his 
behalf.

The shares of the German partners and the 
share of StrausB himself, making up four-fifths 
of the whole, must be condemned as property of 
the enemies of the country and of a naturalised 
Englishman who has put himself in the same 
category.

There is now nothing more than the claim of 
Richard Mayer to be considered, and that is a 
claim to one-fifth share in the goods. Mr. Mayer 
had become a naturalised American before the 
outbreak of the war, and he puts forward his 
claim as a neutral partner in the German house. 
There is no doctrine in prize law which is more 
clearly and firmly settled than that the property 
of such a house of trade. or business as that of 
Messrs. Reis and Co., in Heidelberg, established 
in the enemy’s country, is subject to capture or 
seizure and to condemnation as prize during 
war, whatever may be the domicil of the part
ners. But with regard to transactions and 
shipments made before the war this doctrine 
is subject to certain qualifications in the case 
of subjects of the other belligerent and of 
neutrals in reference to trades or businesses in 
which they might be engaged at the beginning 
of a war.

An early and authoritative statement upon the 
subject was made by Sir William Scott in the case 
of The V ig ila n tia  (ub i s u p ). In  dealing with 
three unreported cases which had been decided 
by the Lords Commissioners of Appeal in Prize 
Cases between 1785 and 1798—namely, the 
Jacobus Johannes, the Osprey, and the_ Nancy 
(Coopman’s cla im )—Sir William Scott said: “ I t  
was then [i.e., in the last case] said by the Lords 
that the former cases were cases merely at the 
commencement of a war; that in the case of a 
person carrying on trade habitually in the country 
of the enemy, though not resident there, he should 
have time to withdraw himself from that com
merce; and that it would press too heavy on 
neutrals to Bay that immediately on the first 
breaking out of a war their goods should become 
subject to confiscation; but it was then expressly 
laid down that if a person entered into a house of 
trade in the enemy’s country in time of war, or 
continued that connection during the war, he 
should not protect himself by mere residence in 
a neutral country.”

These have been the doctrines adopted by 
America and by this country ever since: (see The 
A nton ia  Johanna, 14 U. S. 159; The Friendscliaft, 
17 U. S. 105; The San Jose Ind iano, 2 Gall. 268; 
and The Cheshire, 70 U. S. 231). I  have dealt re
cently with the case of British subjects who were 
partners in enemy firms and their position and 
duties at the outbreak of war in The M ann ing try  
(ubi sup.). Incidentally the position of neutral 
subjects similarly situated was also there con
sidered. I t  is not necessary for me to repeat 
what I  said on that occasion.

I t  it  obvious that in one respect there is a 
difference between the duties of a British subject 
and a neutral in such cases. There is an absolute 
duty strictly incumbent upon a British subject 
not to do anything which may amount to trading 
with the enemy, or to have any business inter
course with him. There is no such duty imposed 
upon a neutral partner. He acts fully within

his rights in remaining in the partnership after 
hostilities have commenced if he cares to subject 
his share in the goods to the risk of capture and 
confiscation by the opposite belligerent during 
the war.

The question turns upon the stage at which in 
the case of a shipment made before the war a 
neutrai partner in an enemy house of trade 
ceases to have his share in the partnership 
property protected from confiscation. I t  is a 
question of fact upon which side of the line a 
particular case falls. One test would be whether 
the neutral partner has done anything actively 
after the commencement of hostilities to further 
or to facilitate the delivery of the goods to the 
enemy house. This test does not seem to me to 
be unfavourable to the neutral or unfair to the 
belligerent. I f  the neutral does no act after the 
war in regard to the goods, but'merely allows 
them to proceed in the ordinary course, I  find i 
difficult to hold that his share in the goods 
innocently shipped should be forfeited. He has 
no duty in regard to the goods towards the 
belligerent State to stop their delivery because he 
has an undivided share in them. His situation 
appears to me to differ in that respect from tba 
of a partner who is a subject of the belligeren 
State.

A t the outbreak of the war Mr. Mayer hap
pened to be in Germany. He did not inform the 
court as to this fact, nor as to his business 
there, nor as to the date of his return to America. 
His affidavit on these matters is disingenuous, 
and his counsel did not attempt to justify it. 
do not wish to say that the deponent had any 
intention to mislead. I  do not know how 
may have been advised in framing his affidavi • 
I  have had some doubt as to whether, because o 
the non-disclosure of what may have been 
material facts, he ought not to forfeit his pi® 
tection, but I  give him the benefit of t 
doubt. _ . .. e

I  order restitution of his one-fifth share in 
goods or their proceeds, and condemnation of 
remaining four-fifths as prize to the Crown in 1 
right to droits of Admiralty.

Order fo r  restitu tion  o f M ayer’s share.

Solicitor for the Procurator-General, Treasury 
Solicitor. ,

Solicitors for Mayer, Oppenheimer, B la n d fo r t l< 
and Go.
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Suïiicial Committee of tfje $rt&2 Council,

Wednesday, M ay  17, 1916.
(Present: The Right Hons. Lords P a r k e r  o p  

W A D D IN G T O N ,  S u m n e r ,  P a r m o o r , a n d  S i r  
A r t h u r  C h a n n e l l )

T h e  B o l iv a r , (a)
ON A P P E A L  P R O M  T H E  PR O B ATE, D IV O R C E , A N D  

A D M IR A L T Y  D IV IS IO N  ( IN  P R IZ E ]

Prize Court — Practice  — Decree condemning 
cargo—Bona fide claims by th ird  pa rties  who 
had no opportun ity o f being heard~R ehearing  
•—Ju risd ic tio n  o f court to set aside its  own judg 
ments.

Where substantial in justice would otherwise result, 
the court has an inherent power to set aside its  
own judgm ents o f condemnation so as to let in  
oona fide claims by th ird  parties who had not in  

fa c t been heard and who had had no opportun ity  
° f  appearing. B u t such power is discretionary  
and should not be exercised except where there 
Would be substantia l in justice i f  the decree were 
allowed to stand and where the application fo r  
re lie f had been p rom ptly  made.

*0  held, re m ittin g  the summons to the P rize  Court, 
w ith  leave to the appellants to amend i t  and to 
f ile  the proper evidence in  support thereof.

4 j PE.AL ky special leave from an order of the 
Admiralty Division (in Prize), 
p The appeal was brought by Juan E. Paris and 
Kj°-< neutrals, carrying on business in Venezuela.

Before the outbreak of war they chartered the 
overman schooner B o liva r to proceed to Mara- 
*ib0 ana there to load a cargo, which by bills 

ding was to be delivered at Hamburg “ for 
or . 8 name ” the appellants to one Weil 

his order. The B o liva r sailed from Mara- 
ibo on the 23rd June 1914, and was captured in 
0 course of her voyage.

ja ̂  w- ‘t was issued on the 31st Aug. 1914 claim- 
8 condemnation of ship and cargo, but no ap- 

î a aDC8 waB ent0re<h On the 1st Oct. 1914 Sir 
dern'dê  ® vans> P-i after hearing evidence, con- 
sea a6<̂  the ship and cargo, and they were sub- 
the ently s0^  under the terms of the decree and 

Proceeds paid into court. Subsequently the 
P r o - * ' 8, who apparently had not heard of the 
l , .  °®edings, claimed the goods through their 
6tat’ °n a8ents. The Procurator-General replied, 
sold115.® ^ a t  the cargo had been condemned and 
ti > and that he had handed the documents to 

secretary of the Prize Committee.
,n Jan. 1915 solicitors on behalf of the appel-

the

Iants inquired whether any decision had been
at’ anc*’ on t>eing informed that the claim 

Poao,:?. '8 Placed before the committee as soon as
clof.,,We> asked for and obtained a return of the 

meats.
th ^ p ^ 10 1th May 1915 a summons was issued in 
Bond riZe ^ ourt t ° r an order that the appellants’ 
Peai 011 agents might have liberty to enter an ap- 
hehyi?00 and put in a claim to the proceeds on 
The T> • appellants. H o  affidavit w as filed, 
tion ariA0 ^ a*ms Committee refused the applica- 
a.pp’ ]D<* P resident declined to give leave to 

_ °n the ground of delay and of acquiescence
w  ^Ported by W . E . R eid . Esq., Barrister-nt-Law.V °L. X I  IT., N. S.

in the claim being considered by the Prize Claims 
Committee.

Sir B . F in la y , K.C. and D unlop  for the appel
lants.

Sir George Cave (S.-G.) and A. B . M arten  (for
G. T. Simonds, serving with His Majesty’s forces) 
for the Procurator. General, respondent.

Sir B . F in la y , K.C. in reply.
The following authorities were referred to :

The Orcoma, 1915, 1 Br. &  Col. P. C. 402;
The Vrouw H erm ina , 1 C. Bob. 163 (cited in  The 

Orcoma) ;
Hession v. Jones, 110 L. T. Bep. 773; (1914) 2 K . B. 

421 ;
The E lizabeth , 2 Acton, 57;
Story on Prize Courts (1854), p. 222, par. 23;
Order II., r r .  10 and 11, of the Prize Court Buies.

The judgment of their Lordships was delivered 
by

Lord P a r k e r .—Where substantial injustice 
would otherwise result, the court has, in their 
Lordships’ opinion, an inherent power to set aside 
its own judgments of condemnation so as to let 
in bond fide  claims by third parties who have not 
in fact been heard, and who have had no 
opportunity of appearing. This power is dis
cretionary, and should not be exercised, except 
where there would be substantial injustice if  the 
judgment in question were allowed to stand, and 
where the application for relief has been promptly 
made. In  the present case the learned President 
has refused the relief on the ground of delay, 
apparently under the impression that the appel- 
ants invoked the assistance of the Prize Claims 
Committee, whereas in fact the papers were sent 
to such committee by the Procurator-General. 
I t  was not, under the circumstances, unreason
able for the appellants to have awaited the 
result of what the Procurator-General was doing 
before instituting further proceedings in the 
matter.

Their Lordships therefore think that the proper 
order would be to a1 low the appeal, and remit the 
summons to the court below, with leave to the 
appellants to amend it in such manner as they 
may be advised, and file the proper evidence in 
support thereof.

W ith regard to the costs of this appeal, their 
Lordships are of opinion that no costs should be 
allowed on either side. The costs below will be 
dealt with by the President on the further hear
ing of the summons.

Their Lordships will humbly advise His 
Majesty accordingly.

Solicitors for the appellants, Thomas Cooper 
and Co.

Solicitor for the respondent, Treasury S o lic ito r

3 B
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O t . o f  A f f .] T h e  Sa b f e n . [C t . o f  A p p .

j it t j? «  Cxmtt of IttMcatm.
COURT OF APPEAL.

M arch  22, 23, M ay  27, and June 5,1916.
(Before Sw in f e n  E ad y , P ic k f o e d , and 

B an ke s , LJJ.)
T h e  Sa e p e n . (a)

Salvage— Bervicet rendered by ship requisitioned  
by A d m ira lty — K in g ’s ship— Claim, by owners 
o f ship— Whether consent o f A d m ira lty  neces
sary—Merchant Shipp ing A ct 1894 (57 &  58 
Viet. c. 60), s. 557 (1)— Voluntariness.

The p la in tiffs  were the owners o f a steam tug 
which had been requisitioned by the A d m ira lty  
on terms whereby the owners were to pay the 
wages o f the crew, to provide fo r  a ll stores and 
necessary equipment o f the vessel, and to take 
m arine risks, and the A d m ira lty  were to accept 
w ar risks on the vessel and crew and to provide 
coal.

W h ils t thus under requ is ition  the tug rendered 
salvage services to a ship belonging to the 
defendants, and a c la im  was made against the 
defendants by the owners, master, and crew o f 
the tug in  respect o f these services.

H eld, tha t the tug could not be regarded as a 
K in g ’s ship when rendering the salvage ser
vices, and was not prevented by sect. 557 o f the 
Merchant Shipp ing Act 1894 fro m  cla im ing  
ord inary  salvage remuneration by the fa c t that 
she was hired to the A d m ira lty , nor d id  the 
master and crew require the consent o f the 
A d m ira lty  to the prosecution o f the ir cla im .

Per P ickford , L . J . : The test o f voluntariness is 
only applicable as between the salvor and salved.

A p p e a l  by the plaintiffs from the decision of 
Bar grave Deane, J .

The action was brought by the owners, master, 
and crew of the steam tug S im la  fo r  salvage 
services rondered to the Norwegian steamship 
Sarpen when she was ashore on Papa Stronsa, in 
the Orkneys, in April 1915. The S im la  had been 
requisitioned by the Admiralty under the Royal 
Proclamation of the 3rd Aug. 1914 (Transports 
and Auxiliaries) authorising “ the Lords Com
missioners of the Admiralty . . .  to requisi
tion and take up . . . any British ship or 
British vessel as defined in the Merchant Ship
ping Act 1894, within the British Isles or the 
waters adjacent thereto, for such period of time 
aB may be necessary, on condition that the owners 
of all ships and vessels so requisitioned shall 
receive payment for their use and for services 
rendered during their employment in the Govern
ment service, . . . according to termB to be
arranged as soon as possible after the said Bhip 
has been taken up, either by mutual agreement 
between the Lords Commissioners of the Admi
ralty and the owners, or, failing such agree
ment, by the award of a board of arbitration.” 
No agreement had been come to between the 
Admiralty and the tug owners settling the terms 
of the engagement of the S im la  until after the 
trial of this action before Bargrave Deane, J. 
The terms of the agreement as subsequently 
arrived at were that the master and crew of the

S im la  were paid by the owners, who also provided 
the stores and provisions, but the Admiralty pro
vided and paid for the coal and accepted all war 
risks on the vessel.

Bargrave Deane, J. held that, the S im la  being i® 
the same position as a King’s Bhip, no c l a i m  for 
salvage services could be allowed by sect. 557 o 
the Merchant Shipping Act 1894. In  case there 
should be an appeal, he fixed the amount to be 
awarded for the salvage services rendered at 
800Z.

The plaintiffs appealed.
Dawson M ille r ,  K.C. and Raeburn for the 

plaintiffs.
Stephens and J. B . A sp ina ll for the defendants.
The following cases were referred to :

The N ile , 3 Asp. M a r. Law  Cas. 1 1 ; 33 L . T . B 0P' 
66 ; L . Bep. 4 Adm . &  Ecc. 449 ; _,

The B ertie , 6 Asp. M a r. Law  Cas. 2 6 ; 55 L . 
Bep. 520 ;

The Lem ington, 2 Asp. M a r. La w  Cas. 4 7 5 ; 32 L. 
Bep. 6 9 ;

The R ipon C ity , 8 Asp. M a r. Law  Cas. 304;
L . T . Bep. 98 ; (1897) P. 226 ;

Cargo ex Woosung, 3 Asp. M ar. La w  Cas. 239 > 
35 L . T . Bep. 8 ; 1 P. D iv . 260;

The Scout, 1 Asp. M ar. Law  Cas. 258 ; 26 L .
Bep. 371 ; L . Bep. 3 A dm . &  Eoo. 512 ;

The Cybele, 3 Asp- M ar. La w  Cas. 532 ; 37 L . l -  
Bep. 773 ; 3 Prob. D iv . 8 ;

The Dalhousie, 1 Prob. D iv . 271 (n ) ;
C olin  v. Newberry, 8 B. & C. 166 ;
B aum w o ll M a nu fa c tu r von C a rl Scheibler 

Furness, 68 L . T . Bep. 1 ; (1893) A . C. 8 ;
S ir  John Jackson L im ite d  v. Owners o f SteamJi' V 

Blanche and  others, 98 L . T . Bep. 464 ; (1“
A . C .1 2 6 ; m

The Broadm ayne, ante, p. 356 ; 114 L . T .
891 ; (1916) P. 64 ; a

Master, SfC , o f  the T r in i ty  House v. C lark, 4 M . ® 
288 ;

S troud's Ju d ic ia l D ic tio n a ry , vo l. 2, p. 177 ; 
Kennedy on C iv il Salvage (2nd ed it.), p. 112 i ,, 
Be a P e titio n  o f R ig h t, 113 L . T . Bep. 575 ; (1 

3 I t .  B . 649 ; r
Young v . Steamship Scotia, 9 Asp. M a r. Law 

4 8 5 ; 89 L . T . Bep. 374 ; (1903) A . C. 5 0 i : 3
Symons v. Baker, 10 Asp. M ar. Law  Cas. 129;

L . T . Bep. 548 ; (1905) 2 K . B . 723 ;
C hris tie  v. Lewis, 2 B r. &  B . 410.

/ I -  ■ u  / « I n

June 5.—Sw in f e n  E ad y , L.J. read the l 0  

ing j u d g m e n t T h e  tug S im la  rendered vale®, 
salvage services to the Norwegian steams F 
Sarpen, a vessel laden with dry wood pulp, w 
the latter was on the rocks at Papa ¡j
one of the Orkney Islands, in the month of AP 
1915. This action was brought by the o w n ’ 
master, and crew of the tug against the 
her cargo and freight, to recover salvage. ^ 0

judge decided that the S im la  was a vessel m » a 
service of the Crown, and in the position o ^ 0 

King’s ship, and precluded by sect. 557 ot  ̂
Merchant Shipping Act 1894 from making ^ 
claim for salvage; and that the master and c 
of the vessel were not entitled to have their c 
for salvage services finally adjudicated eg. 
unless the consent of the Admiralty to the P  ̂
cution of that claim was proved, which hau 
been done. He therefore held that the c ^ 0 

failed. In  case there should be an appe®1’ 3, 
judge proceeded to consider what would(o) ilo ported by L. F. O. D a e s t , Esq., Barrister-at-Law.
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proper amount to award for the salvage services 
rendered, if a claim could be maintained, and he 
fixed the amount at 8001.

The owners, master, and crew of the tug appeal, 
and ask to have it determined that the ship was 
not and ought not to be regarded as a King’s ship 
nt the time when the services were rendered, and 
accordingly that the claim can be maintained, and 
that the consent of the Admiralty is not required 
for the due prosecution of the claim by the master 
and crew. The appellants also contend that if 
they are entitled to recover salvage the sum of 
°00Z. determined by JBargrave Deane, J. is 
inadequate compensation for services rendered.

In  order to determine whether the tug is to be 
r®garded as a King’s ship, it  is necessary to con
sider her position and the terms upon which she 
bad been acquired and was held by the British 
Admiralty when the salvage services were rendered, 
phe was sent to Sheerness dock by her owners 
*n response to a telegram from the dockyard 
authority of the 30th July 1914 requesting that 
certain named tugB (not including the S im la) be 
dispatched to Sheerness forthwith, but, if not 
available, that tugs of similar description be 
dispatched; the plaintiffs in their reply admitted 
that the tug Sim la  was under requisition by the 
Admiralty, and accordingly the learned judge 
said that he accepted “ the position which both 
Parties seem to agree to, that the requisition was 
duly effected, and when so requisitioned the Sim la  
^ent to Sheerness, and then to Kirkwall Bay, 
and lay in the harbour there under the direction 
df the naval harbour master.” I  treat the 
fa tte r  upon the same footing as by agreement it 

as treated in the court below, and regard the 
rbg S im la  as requisitioned and taken up on the 
brius of the proclamation of the 3rd Aug. 1914. 

th t  P^dlamation, however, contains a recital 
iin °^ inS to the urgency of the need, it  is 
^possible to delay the employment of the 
easels taken until the terms of engagement 

vid k0en mutually agreed upon, and it pro- 
aes for terms being arranged as soon as possible 

a ter a ship has been taken up, either by mutual 
greement between the Admiralty and the ship- 

of I'e,r’ or> failing such agreement, by the award 
aet  ̂ d°ard of arbitration. Since the trial of the 
r l°b before Bargrave Deane, J. an agreement 
the * ®n come to between the Admiralty and 
die t ® ?wners’ settling the terms of the engage-
fv. ~” of the tu 
dal 4 dmiralty a
fr, y for

tug
are

9,1*0amed

Sim la. By this agreement 
to pay an agreed sum per 

the hire of the tu g ; the rate is 
on the following conditions: Owners 

Cr *° Pay wages and health insurance of the 
ije w 1 to provide and pay for all stores and the 
W 8-8ary equipment for the proper and efficient 
0ll of the vessel, and to take marine risks 

the vessel and crew. Admiralty to acceptana crew. j^amiraiLy to accept 
c0aj ri8*8 on the vessel and crew and to provide 
Of ■
Of gi. W~ VTVTiMg IA/ VV UiVU

res> defect, or damage not due to a con-__•_____ 3. ji .. _ _ i   _ _ p    • .l...

In  the event of loss of time or prevention 
vessel working owing to deficiency of men

pa ®®bcy coming under the category of war risks, 
an pSfbf ° f  hire shall cease until she be again in 
cost Ci 0ut state to resume her service, and the 
be ~ °* rePair of such defects or damage shall 
is8ll b owner’s charge. A  charter-party to be 
fiat« b. ater. These terms are retrospective and
Win ck to the 30th Ju]y 1914 This court>

g now before it the terms so settled, is in

a much better position than Bargrave Deane, J. 
was to determine whether the ship is to be 
deemed to be a ship belonging to His Majesty, 
within the meaning of sect. 557 of the Merchant 
Shipping Act 1894.

By the terms of that section, “ where salvage 
services are rendered by any ship belonging 
to Her Majesty, or by the commander or 
crew thereof, no claim shall be allowed for any 
loss, damage, or risk caused to the ship or her 
stores, tackle, or furniture, or for the use of any 
stores or other articles belonging to Her Majesty, 
supplied in order to effect those services, or for 
any other expense or loss sustained by Her 
Majesty by reason of that service.” This pro
vision is a re-enactment of sect. 484 of the 
Merchant Shipping Act 1844. Where salvage 
services are rendered by a King’s ship, no claim 
to salvage can be made in respect of the ship, 
but the commander and crew may prosecute a 
claim with the consent of the A dm iralty: 
(sect. 557 of the Act of 1894). Previous to this 
provision and the corresponding enactment in the 
Act of 1854 there was in force an order of the 
Board of Admiralty of the 30th Jan. 1852 
directing the officers of Her Majesty’s ships not 
to claim reward for salvage services rendered to 
vessels in distress unless the service was one 
of real importance, or was accompanied with 
hazard : (Kennedy on Civil Salvage, 2nd edit., 
p. 113). The question is whether the S im la  is to 
be considered a King’s ship for the purpose of 
determining whether a claim for salvage can be 
made on behalf of the ship and her owners. In  
the case of The N ile  (sup.) salvage services were 
rendered by the F in is te rre , and the officers of 
H.M.S. Simoom  and the N ile  admitted liability 
for salvage, and paid 10001., which was accepted, 
and the only question actually raised was as to 
the apportionment of the amount, and whether 
Commander Peile was entitled to a share as well 
as the naval officers who actually assisted at the 
operations. In  that case the F in is te rre  had been 
chartered by the Government by a charter not 
demising the ship; all sea damage was at the 
risk of the owners of the ship, and the salvage 
services were outside the scope of the vessel’3 em
ployment as a transport. Sir Robert Phillimore 
pointed out that the ship was never demised; and 
that there was no temporary transfer of her 
ownership to Her Majesty, and that her owners 
were therefore entitled to the ship’s share of 
salvage remuneration. The inference from this 
is that if there had been an actual demise of the 
F in is te rre  to the Admiralty, and if sea damage 
had been at the risk of the Admiralty, the ship 
would have been for the time being “ a ship 
belonging to Her Majesty ” within the meaning 
of sect. 484 of the Merchant Shipping Act 1854— 
now sect. 557 of the Act of 1894, This is in 
accordance with the decision of the King’s Bench 
in 1815 in Master, &c., o f the T r in i ty  House v. 
Clark (sup.), where Lord Ellenborough delivered 
the judgment of the court, which determined that 
where the ship B rita n n ia  was under a time charter 
to the Crown which amounted to a demise of the 
ship, a temporary ownership in the vessel passed 
to the Crown. In  W eir and. Co. v. Union Steam
ship Company 83 L. T. Rep. 90; (1900) A.C. 525). 
Lord Davey, referring to this case, said that it  was 
decided on very special circumstances, and could 
hardly be a precedent for any other. But the
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passage which follows indicates that in his opinion 
if the contract is one in which the ship is com
pletely handed over to the charterers, to be 
navigated by them at their own risk and responsi
bility, there would be a transfer of temporary 
ownership. Certainly a ship may belong to a 
person, as “ owner,” although such ownership 
may be only temporary : (see The Lem ington, sup., 
at p. 478; The Ripon C ity , sup., at pp. 242, 244). 
In  the case before us, however, it  now appears 
that the tug S im la  was taken by the Admiralty 
upon the terms of the owners paying wages and 
health insurance of crew, providing and paying 
for all stores and the necessary equipment for the 
proper and efficient working of the vessel, and 
taking the marine risk on the vessel and crew. 
When, therefore, the S im la  was rendering (with 
the permission of the naval authorities) the 
services for which salvage reward was claimed, it 
was the owners of the S im la  and not the Ad
miralty who were incurring risks of sea damage 
and injury to the vessel and her crew, and the 
Admiralty were not at risk in the matter.

Now that the facts have been more fully ascer
tained, I  am of opinion that the S im la  cannot be 
regarded as a King’s ship when rendering the 
salvage services, and that the ship is not pre
vented from claiming ordinary salvage remunera
tion by the fact of the vessel’s hiring to the 
Admiralty, nor do the commander and crew 
require the consent of the Admiralty to the 
prosecution of their claim. I  observe that 
Bargrave Deane, J., after holding that the vessel 
was in the service of the Crown, added that with
out the sanction of the Admiralty she could not 
claim any salvage reward for salvage services. 
But if the ship were a King’s ship, no claim to 
salvage can be made on behalf of the ship, whether 
with or without the consent of the Adm iralty; 
the claim must be limited to a claim by the 
commander and crew; it  is this claim which 
requires the consent of the Admiralty for its 
prosecution in the case of a vessel belonging to 
His Majesty.

I t  may be urged that the settlement of the 
terms of hire between the Admiralty and the tug 
owners, come to Bince the trial of the action 
before Bargrave Deane, J., although operating 
retrospectively, ought not to prejudice the defence 
of the Sarpen to the demand for salvage. But 
the terms upon which the vessel was acquired by 
the Admiralty had been left open; prim d  facie  
a ship rendering services such as the S im la  
rendered to the Sarpen would be entitled to a 
salvage award; the burden of showing that the 
S im la  was not so entitled was upon the Sarpen ; 
and if at the trial the terms of hire had not been 
sufficiently settled to determine the character and 
position of the Sim la, the owners of the Sarpen 
might have applied for an adjournment of the 
hearing until either agreement or arbitration had 
determined whether the S im la  was in the position 
of a King’s ship. No adjournment, however, was 
asked fo r; the evidence before Bargrave Deane, J. 
was quite insufficient to establish that the S im la  
was in the position of a vessel belonging to His 
Majesty; and the subsequent agreement shows 
that the S im la  has not at any time since it was 
taken up acquired that character. I t  was also 
contended on behalf of the Sarpen that there 
could be no salvage award, as the services rendered 
were not voluntary on the part of the tug, since

she had been directed by the naval officer in 
command at Kirkwall to proceed to the assistance 
of the Sarpen. But the services were rendered 
voluntarily as between the salvors and the salved, 
which is all that is material; the S im la  owed no 
duty towards the Sarpen. In  all cases of salvage 
by a King’s ship, where the commander and crew 
are entitled to obtain a salvage award, they are 
acting under orders, given either in general 
instructions or by a superior officer in the par
ticular instance.

W ith regard to the amount to be awarded, 
which Bargrave Deane, J, assessed at 800i., if 
this court should be of opinion that salvage could 
be recovered, I  see no ground for differing from 
the learned judge on the question of amount. 
There does not appear to have been any misappre
hension on his part as to the facts of the case, or 
any error in point of principle.

In  my judgment the appeal should be allowed, 
and 800i. awarded to the salvors.

P ic k fo b d , L.J. read the following judgment: 
—This is an action of salvage brought by the 
owners, master, and crew of the steam tug S im la  
against the owners of the steamship Sarpen, a 
Norwegian vessel, her cargo and freight, for ser
vices rendered while the “ Sarpen was ashore on 
Papa Stronsa, in the Orkneys.” The services are 
not denied, but the defendants allege that the 
plaintiffs are not entitled to claim salvage 
because they are prohibited from doing so by 
sect. 557 of the Merchant Shipping Act 189*- 
This is not the form of the pleading, but it is the 
substantial question. I t  is also alleged that th 
services were not voluntary because they _wer 
rendered by the orders of the naval authorities. 
I t  may be as well to dispose of this point at one • 
I t  rests in my opinion on no sound basis. Th 
test of voluntariness is only applicable as betwee 
the salvor and salved, and if the services ® 
voluntary in relation to the salved—i.e., not re  ̂
dered by reason of any obligation towards h im -'1 
is quite immaterial that the salvor has bee 
ordered by someone who has control of his m° v 
ments to render them. To decide the m» 
question it is necessary to see in what way 1 , 
S im la  was employed at the time of the servic ■ 
She was owned by Mr. Watkins and was Pla  ̂
at the disposal of the Government in consequen 
of two telegrams received on the 30th July 
requested certain named tugs or others ot 
similar description to be sent to Sneerness. 
proclamation under which vessels were req*1 
tioned was issued two or three days later, aB“ , 0 
is admitted by the reply that at the time ot 
services the S im la  was under requisition, b u t1  ̂
denied that such requisition amounted 101£) 
demise of the tug or a transfer of ownership 0 
His Majesty. So far as the facts wore i r i0 nSl 
at the trial and on the argument before j  
they were that the owners were to be 
a monthly hire, the amount of which ^ 0 
not ascertained; that they provided and Pa l aDd 
master and crew and provided the stores ^ 0 
provisions, bunker coal being supplied by g 
Admiralty. I  think that the learned J 
described the position correctly when he sa)?0^ji, 
the tug was in sole employment of the Gr ' ¡j 
which had actual discretion as to her use, aB 
was necessary to obtain the permission 0 o0t 
Admiralty authorities before she could 8® aJ-> 
and render salvage services. I  cannot, ho
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agree w ith him  when, he says that under those 
circumstances Bhe could no t claim any salvage 
reward fo r salvage services w ithout the sanction 

the Adm ira lty.
The sanction of the Admiralty has nothing to 

do with the claim of the owners of the tug ; if 
they come within the provisions of sect. 557 of 
the Merchant Shipping Act 1894, no claim can be 
Wade by them at all either with or without such 
sanction; if they do not come within the provisions, 
Wo Buch sanction is necessary. In  order to defeat 
their claim it must bo shown that the Sim la  was 
a ship belonging to His Majesty within the mean- 
rtf'- that section. The section is as follows: 
IHis Lordship then read the section.] Probably 
the reason of the provision is that it  is not 
considered right that risk or loss to property 
provided by the public should be paid for by a 
Were her of that public. I t  is true that this 
reason does not apply to risk and loss occasioned 
hy services to foreigners, and it was contended 
before us that the section must be limited to 
services rendered to British ships or cargo, 
but I  see no such limitation in the section, and 
f  was probably extended to foreign ships 
by the comity of nations. But to bring the 
halving vessel within the section she must belong 
_0 the Grown. I t  is not enough that she is char- 
*®red by the Crown, which has the sole directing 
P°wer over her, and that she cannot render salvage 
ervices without the Crown’s consent. She 

boss not necessarily belong to the Crown in that 
ase any more than a vessel under charter not by 
ay of demise to anyone else belongs to the 
barterer. See The N ile  (sup.) and The Bertie  

aif?,’)’ .wb‘-h which I  agree. Those cases are not 
athorities which govern this, the salving vessels 
.̂6l’e under charter as transports only and not 

for any purpose which the Crown required, 
rp they were not, so far as I  can tell, under 

c o itio n ; but I  think they are authorities, 
th which I  agree, that the owner of a vessel is 

ev L excluded from the right to salvage because 
j  b 18 in the service of the Crown and cannot 
s©r • such services without its consent, and the 
tlmVlCes are rendered under the instructions of 

|  naval authorities.
iea -1S- Necessary to see if the fact of being under
.. M^lSltion Tna.lrAR anv rlifPitvAnPA Tn m r  nrnninnit rl 'S1̂ on makes any difference. In  my opinion 
t h p 68 n°k necessarily do so. I  do not deny that 
g; re Way be a requisition under such terms as to 
°f rh 6 p rownthe dominion as well as the control 
biavk sllip> and it may be that in such a case she 
iu i  ° e said to belong to the Crown, although not 
of i. ordinary sense belonging to it. But I  am 
mny same opinion that I  expressed in The Broad- 
hot that the word “ requisition ” does
^necessarily connote such a state of things; it 
s6rv?s that the Crown has the right to require the 
own1C6® °r the ship without the consent of the 
the r f ’ “at it  does not define the terms upon which 
is Jbr°wn may see fit to take those services. I t  
bfide 'cn?wn that some vessels are employed
s°tue reflu>sition on terms of charter-parties and 
par(.. are not, that the terms of the charter- 
Was 168 ai’e not always the same, and a case 
Wefg’bbntioned at the lia r in which express terms 
th6 i made entitling the tug so requisitioned to 
'■vi,if,i®netit of salvage. The proclamation under 

r 6 Ŝ 'P *8 to be taken to be requisitioned 
hot l,8 to me to contemplate that all vessels will 

6 requisitioned on the same terms. I t  is as

follows: [His Lordship read the proclamation as 
above set out.]

I t  may very well be that the words “ according 
to terms to be arranged ” strictly and gram
matically refer only to payment for services and 
compensation, but it is obvious that in arranging 
such payment and compensation it is necessary 
to look at the other terms of the hiring—e.g, 
whether the owner or the Crown pays the crew; 
on whom war and marine risks fall, and such 
matters, and, as I  have pointed out, it  is well 
known that the Crown does under requisition 
hire the services of ships on different terms as to 
such matters. The Crown cannot be forced by 
arbitration to accept any particular conditions, 
but it can and does agree to such conditions, and 
then the only question for arbitration is, given 
those conditions, what is the proper amount to 
be paid. In  my opinion when there is a hiring 
under requisition as in this case, on terms to be 
settled after the hiring, the question of whether 
the requisitioned ship is a ship belonging to His 
Majesty cannot be ascertained until those terms 
are settled. I  do not think in this case there was 
a taking over of the absolute dominion of the 
vessel, subject to being afterwards altered at the 
will of the Crown, but a taking over on terms 
which the Crown had not then settled, and which 
when settled might or might not confer such 
dominion. In  this case there were not, in my 
opinion, materials before the court on which it 
could come to the conclusion that the S im la  was a 
ship belonging to His Majesty, and I  think, 
therefore, that the plaintiffs are entitled to an 
award. On Mr. Watkins’ evidence the tug 
belonged to him and was entitled to salvage 
reward, and to show that the Crown was employ
ing her under terms which were not ascertained 
was not sufficient to displace that prim d  facie  
case. I t  is to be noticed that the Admiralty have 
in no way interfered; in fact, so far as any intel
ligible meaning can be given to the communi
cations from the Transport Department, they 
seem to be willing that the plaintiffs should 
recover salvage so long as it is not against Crown 
property, and the defendants have not taken the 
trouble to obtain any evidence from the 
Admiralty as to anything. I  think, therefore, 
that upon the evidence before the learned judge 
the plaintiffs were entitled to succeed. The 
defendants would, I  think, have been entitled to 
object to judgment being given against them 
while the terms were unsettled and to ask for an 
adjournment until it was decided what they were, 
but they did not do so. We have, however, since 
the case was argued, had sent to us in substance 
the terms agreed between the plaintiffs and the 
Government. They are finally to be embodied in 
a charter-party, and that has not yet been done, 
but they have been accepted by the parties as 
substantially correct, and we have beard argu
ment on them on that basis. Those terms have 
been read. They are in effect a hiring by the 
Government, which is not a demise of the vessel, 
and leave the marine risk to fall upon the 
owners, and they take effect from July 1914.

The result is that when the salvage services 
were rendered the tug was employed under terms 
which did not constitute her a ship belonging to 
His Majesty, and therefore her owners, master, 
and crew were entitled to recover a salvage 
reward. There remains to be considered the
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amount of the award. The learned judge J 
assessed it at 8001. in case the plaintiffs were 
entitled to recover, and they have appealed on the 
ground that the amount was insufficient.

This court is always loth to interfere with the 
amount of salvage awarded, even where it might 
possibly not take exactly the same view as the 
court below, and I  do not see in this case 
sufficient grounds for interfering with the dis
cretion of Bargrave Deane, J.

B an ke s , L.J. — This is an appeal from a 
decision of Bargrave Deane, J., who decided 
against the claim of the owners, master, and 
crew of the steam tug S im la  for salvage services 
rendered to the Norwegian steamship Sarpen. 
The decision proceeded entirely upon the ground 
that the Sim la  was a “ ship belonging to His 
Majesty ” and that the claim of the owners must 
therefore be disallowed, and that, so far as the 
claim of the master and crew was concerned, the 
consent of the Admiralty not having been obtained 
for the prosecution of the claim, that claim must 
be disallowed also.

The rule restricting any claim for salvage by a 
vessel belonging to His Majesty appears to he of 
very old standing. I t  was referred to in the case 
of the Iod ine  by Mr. Lushington in the year 1844, 
in 3 Notes of Oases, at p. 141, in the following 
terms: “ Observations have been made in the 
argument respecting one of Her Majesty’s vessels 
preferring a claim of this nature, though that 
question had long ago been settled; for from the 
very earliest date of my experience as an advocate, 
as far hack as 1808,1 thought the opinion expressed 
by Lord Stowell had decided this question. I  
apprehend that where assistance is rendered by 
any vessel belonging to Her Majesty the following 
principles are to be applied: that where a service 
is done, and there is personal risk and labour, Her 
Majesty’s officers and seamen are entitled to be 
rewarded precisely in a similar manner, on the 
same principles, and in the same degree, as where 
any other persons render that service. Bat, with 
regard to the use of the vessel, a different con
sideration would apply, and a less remuneration 
would always be made on account of the vessel 
being the property of the country, and the pro
perty of the owners under these circumstances 
never being risked.” Ten years later the rule as 
extended was incorporated in the Merchant 
Shipping Act 1854 (sects. 484 and 485); and 
is now to be found in sect. 557 of the Merchant 
Shipping Act 1894. I t  has never been ex
pressly decided what constitutes a vessel 
belonging to His Majesty so as to render the 
owners incapable of claiming for salvage services. 
The question can, of course, only arise in relation 
to vessels engaged in Government service and 
privately owned, or owned by the Government of 
some colony or dependency. The question was 
discussed in the cases of Cargo ex Woosung (sup.) 
and The Dalhousie (sup.) with reference to vessels 
belonging to the Bombay Government. The 
most instructive case on the point to which we 
have been referred is, I  think, that of The N ile  
(sup.). That case raised the question as to 
whether the owners of the steamship F in is te rre  
were entitled to salvage. The vessel was at the 
time engaged under charter in Her Majesty’s 
transport service. In  dealing with the question 
Sir R. Phillimore, at p. 455, says this : “ Having 
reference to these documents, I  am of opinion
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that the F in is te rre  was never demised—indeed, it 
was not so contended—to Her Majesty ; that 
there was no temporary transfer of her ownership 
to Her Majesty ; and that her owners are entitled 
(a point faintly, if at all, contested) to her share 
of salvage remuneration. I  think, however, that 
she was so far under the control of the senior 
naval officer, Captain Peile, that on the one hand 
she could not have acted aB salvor without hijj 
permission, though, on the other hand, she could 
not have been ordered by him to perform tins 
service, which was not, in my judgment, within 
the terms of the charter.” In  this passage Sir 
Robert Phillimore clearly indicates that in his 
opinion if there had been a temporary transfer oi 
ownership the F in is te rre  would have become f°r 
the time being, and for the purposes o t the 
Merchant Shipping Act and the earning ot 
salvage, a vessel belonging to Her Majesty. l n 
this view I  agree; and it is therefore unnecessary 
to consider the cases, to several of which if® 
have been referred, in which it  has been held 
that for certain purposes a vessel may be 
considered as having a dual ownership— 
ownership of what I  may call the actual owner, 
and the ownership of the temporary owner.

In  the present case there is no question that to® 
actual owners of the S im la  are the plaintiffs id 
the action. The only question is whether the 
requisitioning of the S im la  by the Governmen 
placed her, for the time being in the temporary 
ownership of the Government so as to constitute 
her a vessel belonging to His Majesty, and a  ̂
such disentitled to earn salvage. I  Bhould enter" 
tain no doubt at all on this subject had th 
requisition been a formal unqualified exercise ° 
the Royal Prerogative. Such an exercise of tb 
prerogative must, I  think, be interpreted as 
taking over of a vessel in the fullest possih 
sense, which would include the claim to exercis 
and the exercising of the rights of the owner 
the full extent. The difficulty in the pr®®?®̂  
case arises from the circumstances under wbi 
the S im la  was taken for Government service, an 
the terms of the proclamation of the 3rd 
1914. The only documents which passed betwe 
the Government and the owners before an<*,w0 
reference to the taking of the S im la  were * 
telegrams, both dated the 30th July, in which 
Admiralty requested the owners to send ®er j.0 
named tugs or tugs of similar description 
SbeemesB. In  pursuance of this request the w1*'* 
was sent with others, and she has since been c° 
tinuously retained in Government employ. For 
purposes of this action the parties are agreed * . 
the S im la  must be treated as having been req° 
tioned under the proclamation, although ^  
warrant was ever issued for that purpose, 
becomes, therefore, very material to consider 
terms of the proclamation. The proelaina , g 
confers upon the Lords Commissioners ^ 
Admiralty the power to requisition and 1 j-  
up for the service of His Majesty any. , 0f 
as defined by the proclamation for such P®rl0c0jj. 
time as may be necessary, but only °n 
dition that the owner shall receive P ^ T ^ e  
for the use, and for services rendered, during^, 
employment in Government service, and ? ei  
nensation for loss and damage thereby occasi 
according to terms to be arranged as 30° -^ e t

Eossible after the ship has been taken up ® ^ ¡s  
y mutual agreement or by arbitration.
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language appears to me to give the Admiralty a 
wide discretion in arranging terms with the owner 
° f  a requisitioned vessel. The payment to be 
made is to depend upon the use to which the 
vessel is put, or the services which she is required 
to render, and the terms of employment may there
fore extend from the full requisitioning of the 
vessel upon terms at least as extensive as a demise 
of the vessel to the mere occasional employment 
of the vessel to render some specified and inter
mittent service. The language of the proclama
tion appears to me to indicate that it  was intended 
to provide for the possibility of there being cases 
m which the continuous nse of the vessel might 
j*ot be required, but that she might be required 
t°  render certain services only at stated periods, 
leaving her free for her owner’s purposes at other 
times, and that other terms might be agreed upon 
which might affect the amount of compensation 
Which an owner could properly claim. As an 
instance I  cannot think of a better illustration 
than the present, where conceivably it  may be in 
the interest of everyone that the S im la  should be 
at liberty to undertake services for reward if and 
when the Admiralty authorities thought it  right 

give her permission to undertake them. I f  
this was permitted, the rate of payment to the 
owners would presumably be less than if it was 
hot permitted, while the Admiralty would be free 
10 give or refuse permission as it suited their 
Purpoae. This question of the right to charge 
l0r salvage services must necessarily, as it 
Seotns to me, come up for settlement if  and 
whenever the terms of payment are discussed 
between the Admiralty and the owners of the 
*hquisitioned tug. In  the present case when the 
fa tte r was before the Admiralty Court the 
question of the tug’s position and the terms of 
Payment had not come up for discussion. I  cer- 
Jhittly am not prepared to assume and I  do not 
. “ink that the learned judge was right in assum
ing either that the effect of a requisition under 
im Pro°laiIiation was ipso facto  to put the S im la  
-w . the class of a ship “ belonging to His 
^ajesty,” or that the termB which would be 

entually  mutually agreed or settled by arbi- 
ation must necessarily involve a transfer of the 
mporary ownership to the Crown. During the 
gttment before this court counsel for the 

P aintiffs mentioned the fact that since the case 
a as before the Admiralty Court terms had been 
-J>reed between the owners and the Admiralty.

9 were not told the terms at the time, but the 
a has been furnished at its own request with 
a °?Py of the correspondence which has passed 

“ counsel have been further heard upon it. I t  
bfiW aPpears that one of the terms which have 

agreed is that marine risks are for the 
“0r and war risks only for the Crown.

my opinion this agreement concludes the 
ret? 10n as real position of the S im la  with
tio to salvage while she remains under requisi
te *?> i.n<* *kat ** *s no l°nSer possible to contend 

she was at the time the salvage services were 
irotn+v9d a ship belonging to His Majesty. Apart 
evi? *'“e question of the agreement, however, the 
°Piiv Ce before the learned judge was not in my 
S,  Buch aB to justify a finding that the 

Waa *ke time the salvage services were 
i?ed in the position of “ a ship belonging to 

c°ttdV ■'Mty.” I  regard her at that time as only 
mtionally requisitioned—that is to say, that

she was requisitioned upon terms which might 
or might not place her in the position of “ a ship 
belonging to His Majesty ” ; but, as the terms had 
not at that time even come under discussion, she 
had not become fixed with the disabilities, so far 
as salvage services are concerned, of one of His 
Majesty’s Bhips. Under these circumstances I  
consider that the appeal on the question of 
liability should succeed. The amount fixed by 
the learned judge is, I  consider, low, but not so 
low as to justify any interference by this court.

Appeal allowed.

Solicitors for the appellants, Clarkson and Co.
Solicitors for the respondents, Thomas Cooper 

and Co.

HIGH COURT OF JUSTICE.

PRO BATE, D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

P R I Z E  C O U R T .

M ay  4 and 11, 1916.
(Before Sir S. T. E vans , President.)

T h e  A s t u r ia n , (a)
P rize—Cargo—Shipment o f cargo before outbreak 

o f w ar— Goods the produce o f enemy soil—  
N e u tra l cla im ants — Company domiciled in  
neutra l country— Branch office in  enemy country  
— D om ic il— Effect o f T u rk ish  Capitu lations.

A  Greek company, having its  head offices a t Athens, 
carried on a branch business in  A sia  M inor, 
where i t  owned certa in  vineyards. Before the 
outbreak o f hostilities between Great B r ita in  and 
Turkey a cargo o f sultanas, the produce o f the 
vineyards, was shipped by the company in  a 
B r it is h  vessel and consigned to the order o f the 
company a t Liverpool. A t the last-named port 
the goods were seized as enemy property and 
claimed as prize by the Crown.

Held, that, although the Greek company was 
neutra l, the goods claimed were the produce o f 
land owned or held by the cla im ants in  an 
enemy country and were liab le  to confiscation 
and condemnation, even though the goods were 
shipped before the outbreak o f war, and that 
the effect o f the T urk ish  C ap itu la tion  as to 
the holding o f land in  the T u rk ish  Em pire by 
persons o f fo re ign  n a tio n a lity  was irre levant.

T h is  was a case in which the Crown asked for the 
condemnation of a cargo of sultanas shipped on 
the A stu ria n  at Smyrna and consigned to Liver
pool.

The A s tu ria n  was a British steamship which 
shipped (in te r a lia ) a cargo of 2500 boxes of 
sultanas at Smyrna, in Asia Minor, before the 
date of the outbreak of war between Great Britain 
and Turkey—namely, the 5th Nov. 1914. No 
question arose as to any portion of the cargo 
except the sultanas, which were shipped by the 
Banque d’Orient, a Greek company having its 
head office at Athens, and a branch at Smyrna, 
where it owned a vineyard, of which the sultanas 
in question were the produce. The cargo of 

(a; Reported by J. A . Sla t e r , Esq., Barrister-at-Lnw.
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sultanas was consigned to the order of the 
Banqne d’Orient at Liverpool, where the A stu ria n  
arrived on the ‘29th Oct. 1914. The goods were 
seized as enemy property at the port of Liverpool 
on the 12th Nov. 1914.

The Attorney-General (Sir F. E. Smith, K.C.) 
and Pearce H iggins  for the Procurator. General. 
—The goods in question in this case must be 
regarded as having an enemy character. They 
were the produce of a vineyard situated in enemy 
territory, which was admittedly the property of 
the claimants. I f  a merchant or a trading company 
had places of business in two countries, that 
merchant or that company was to be considered, 
for business purposes, as a subject of both countries. 
And it was clearly established that if one of the 
places of business was in a neutral country and 
the other in an enemy country, the connection 
between the two must be severed at the earliest 
opportunity after the outbreak of hostilities. I t  
was also an established proposition of inter
national law that the produce of the soil of an 
enemy country was enemy property. I t  was 
immaterial what was the nationality of the 
owner. The claimants had endeavoured to set up 
an exception to this rule, by contending that 
under the Turkish Capitulation systems Europeans 
in Turkey possessed certain ex-t6rritorial rights. 
But even if it was assumed that Turkey had not 
repudiated the capitulations, the fact of their 
existence did not affect the principle contended 
for by the Crown, that the produce of enemy soil, 
which soil was under the control of the enemy 
Government, was undoubtedly enemy property. 
They cited

The Jonge K la ss in a , Boscoe’s E ng lish  P rize  Cases, 
vo l. 1, 485 ; 5 Ch. Bob. 297 ;

T h ir ty  Hogsheads of Sugar (Bentzon) v. Boyle,
9 Cranoh, 191 ;

The M a n n in g try , 32 Tim es L . Bep. 37 ;
The Anglo-M exican, ante, p. 3 6 7 ; 114 L . T . Bep. 

8 0 7 ; (1916) P. 112.

Leslie Scott, K.C. and Dunlop  for the claimants. 
—The claim put forward by the Crown was stated 
too high. The rule as regarding neutrals residing 
in a neutral country with a branch place of 
business in an enemy country was that goods 
shipped from the enemy country would only be 
treated as enemy goods if an enemy character 
was, under the circumstances, attributable to 
them. This followed from the judgment in the 
case of The Phoenix (Roseoe, vol. 1, 495a; 5 Ch. 
Rob. 20). There was, however, a distinction to be 
drawn in the present case. An enemy character 
could not be attributed to the owners'of the goods, 
and therefore the goods must be treated as of a 
neutral character. This applied equally to the 
produce of the soil owned by them, even though 
that soil was a part of the enemy territory. 
Again, in the absence of proof that the neutral 
owners had continued to oarry on their business 
in the enemy country, there was no ground for 
attributing an enemy character to goods which 
were shipped before the outbreak of war. The 
Banque d’Orient had kept open their branch at 
Smyrna for the purpose of preserving the 
property of the bank. There was not a particle 
of evidence that they had continued to carry on 
business. The Banque d’Orient retained its 
neutral character under the Turkish Capitulations, 
and should be treated, in spite of its branch

house in Smyrna, as a company established in 
Greece. They cited

The Danous, 4 Ch. Rob. 2 5 5 a ;
The Dree Gebroeders, 4 Cb. Rob. 232 ;
The Eumceus, ante, p. 228 ; 114 L . T . Rep. 190 ;
The Derfflinger, ante , p. 346 ; 114 L . T . Rep. 953 ; 

(1916) 2 A . C. 112.
The Attorney.General in reply. Cm). adv¡ w lL

M ay  11.—The P r e sid e n t .—Part of the cargo 
laden on board this vessel consisted of 2560 boxes 
of sultanas shipped at Smyrna before the war by 
the Banque d’Orient, and consigned to their ordei’ 
at Liverpool. The said boxes were seized at 
Liverpool on the 12th Nov. 1914. On the 1st Jan. 
1915 appearance was entered in these prize pro- 
cecdings on behalf of the Banque d’Orient as the 
owners of the 2560 boxes. On the 19th Apr1 
1915 the claim was made to the same or to the 
proceeds thereof by or on behalf of the Banqn® 
d’Orient, on the ground that they were neutrals, 
and were at all material times the owners of the 
goods.

The Banque d’Orient was a Greek company, 
with a head office at Athens and with a branch at 
Smyrna. The company carried on business as 
bankers and merchants. I t  owned and controll0Cl 
land and dealt with the produce. Among other 
landed property, it  owned a vineyard at Mag" 
nessia, near Smyrna. The sultanas claimed 111 
these proceedings were the produce of that vin0' 
yard. They were shipped by the claimants in th 
steamship A stu rian  to their ordor at Liverpool 
sale by their agents. The said land or vineyat 
was admittedly the property of the claimants. 1 
was nominally held for them by some or one o 
their staff at Smyrna as the registered trustees o 
trustee on their behalf. This was a me 
formality necessitated by the fact that tn 
Ottoman Government did not allow land to . 
registered in the name of a foreign limit 
company. _ _

According to the affidavit of Manuel Gama ’ 
there were three registered trustees who held t  ̂
land and managed it for the Banque 6’Orm ' 
But according to a letter of the 4th or the I t  
April 1916 (which depends on the styles) and 1 
inclosures, it  would appear that the property w 
nominally held for them by one of their direct0 
Loncas, who signed what amounts to a decía 
tion of trust, in which he declared that the P 
party was in the indisputable possession ot ^-g 
Banque d’Orient, and that its registration ’n 
name was “ merely fictitious.” Whatever &  
have been the technical form, the claimants th ^  
selves asserted that they were the real owner 
the vineyard, and their claim waB founded ch 
ownership of the land and its produce. i¡¡

The argument on their behalf was in the m ^ 
based upon their alleged neutral domicil, as t ^  
head office was in Athens; and the busir.es ^  
Smyrna was that of a mere branch, in relatio 
which it was said that they had the benefit o jJJi 
privileges of the Turkish Capitulations 
Under this system they claimed that their pos1 
in Smyrna, and their character as owners o 
vineyard, was that of neutral subjects 0 . 
kingdom of Greece. In  that regard, much ° ^ 0$e 
argument before me revolved round the q*10® tf¡e 
of commercial domicil, and the effect 01: (¡¡oh 
Turkish Capitulations, and their alleged abo 
before the war by the Sublime Porte.
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In  the view that I  take of this case all such 
questions are irrelevant. The simple fact upon 
which the decision of the court depends is that 
the goods claimed were the produce of land 
owned or held by the claimants in an enemy 
oountry. The law applicable is well settled— 
Uamely, that the produce of such land, while in 
the possession or ownership of the person owning 
0r holding such land, even though he be a neutral, 
and resident in a neutral country, is confiscable if 
captured or seized by a belligerent with whom the 
*tate where the land is situate is at war. This 
doctrine was declared as long ago as 1803 to have 
•?een so repeatedly decided, both in the English 
Prize Court and in the Court of the Commis- 
sioners of Appeal in Prize Cases, that it was no 
j?dger open to question or discussion: (see 

Phcenix, ub i sup.). I t  was also fully adopted 
?dd indorsed by the Supreme Court of the 
United States of America in T h ir ty  Hogsheads 
°J Sugar v. Boyle (ub i sup.).

This doctrine has not been doubted, and still 
Remains in full force as part of the la w of nations. 
^  is well stated by the late Mr. Hall, in the 
'th edit, of his work on International Law, at
P.P- 497, 498, in this passage: “ Property is con
quered to be necessarily hostile by its origin 
ruen it consists in the produce of estates owned 
y a neutral in belligerent territory, although he 

“‘ay n0t j,0 resident there. Land it is held, being 
?xed, is necessarily associated with the permanent 
uterests of the State to which it belongs; and 
■ ,s Proprietor, so far from being able to impress 
18 own character if he happens to be neutral 
P°n it or its produce, is drawn by the intimacy 

his association with property which cannot be 
oyed into identification in respect of it  with its 

ational character. The produce of such pro- 
P f% , therefore, is liable to capture under all 
^j^orastances in which enemy’s property can be

fact was relied upon by the claimants that 
^ 6 8hipment of the goods was before the state of 

r existed between this country and Turkey. 
P°n the principle enunciated in the above 

ag8sage from Mr. H all’s work, this fact does not
fche question of the confiscability of the 

Sir w - a.n^’ in<Ieed, it was expressly declared by 
(5 r,'y^ham Scott, in the Vrow Anna Catharina  
an -Hoh. 161), that the produce of land in 
al <*emy country was subject to confiscation, 

•jough shipped in time of peace, 
the 116 i udgment of the court, therefore, is that 
tre j=o°ds _ claimed by the claimants must be 

as if they were enemy property, and that 
pr A  were accordingly subject to seizure as lawful 
°ond’ an<̂  *kat th0y or their proceeds must be 
, uemned as prize to the Crown as droits of 
^nuralty.

for Procurator-General, Treasury 

(^Solicitors ôr claimants, M arkby, Stewart, and

Sutiicial Committee of tije$rt&g Council,

M arch  2, 3, 6, 7, 8, 9, and M ay  8, 1916.
(Present: The R igh t Hons. Lords P a r k e r  of 

Wad d in g to n , Su m n e r , P armoor , W r e n - 
btjry, and Sir A r th u r  Ch a n n e l l ).

T h e  Op h e l ia , (a)
ON A P P E A L  P R O M  T H E  PR O B ATE, D IV O R C E , A N D  

A D M IR A L T Y  D IV IS IO N  ( IN  P R IZ E ).

Prize Court— M il ita ry  hospital ship— Evidence 
po in ting  to user fo r  other purposes— Claim  o f 
protection under the Hague Convention — 
Appeal involv ing question o f fa c t on ly— Practice  
— Hague Conference 1907, Convention 10, arts. 1 
and 8.

B y the provisions o f Convention 10 o f the Hague 
Convention 1907 i t  is p ro v id ed :

A rt. 1. M il ita r y  hospita l ships—tha t is to say, 
ships constructed or adapted by States wholly 
and solely w ith  a view to a id in g  the wounded, 
sick, and shipwrecked, the names o f which have 
been communicated to the belligerent Powers—  
shall be respected and cannot be captured.

A rt. 8. The protection to which hospital ships are 
entitled  ceases i f  they are used to commit acts 
ha rm fu l to the enemy. The presence o f wireless 
telegraphy apparatus on board is not a sufficient 
reason fo r  w ithdraw ing protection.

H eld, on the evidence that the German ship 
O , which claimed to be a m il ita ry  hospital 
ship, had been made use o f to commit acts 
ha rm fu l to the enemy, and therefore had fo r 
fe ited  protection under the Hague Convention 
and had r ig h tly  been condemned as la w fu l 
prize.

A n appeal fro m  a decision o f the P rize  Court on ft 
question o f fa c t must be treated as a rehearing 
in  the same way as an appeal to the Court o f  
Appeal fro m  a judge s itt in g  w ithou t a ju ry  in  
the H ig h  Court. There is ju r is d ic tio n  to review 
the find ings o f the judge, but the Appeal Court 
attaches great weight to the fa c t tha t the judge  
below has heard the witnesses and p ractica lly  
acts on the opinion o f the judge as to the cred i
b i lity  o f the witnesses before h im  and the weight 
to be attached to the ir evidence.

W ithout lay ing  down an absolute ru le  tha t the 
mere sending by a hospital ship o f a wireless 
message in  secret code w ill o f its e lf fo r fe it  her 
r ig h t to protection and subject her to capture 
and condemnation, i f  such messages are sent a 
clear and satisfactory record o f them should be 
kept, so that when the r ig h t to search is exercised 
there may be reasonable evidence o f the messages 
and o f the necessity— i f  there can be any on the 
p a rt o f a hospital ship—fo r  sending them in  
secret code.

Semble, tha t the p rinc ip le  o f the Prize Court 
condemning the spoliation o f ships’ papers is 
especially applicable to vessels c la im ing to be 
hospital ships.

Decision o f S ir  Samuel Evans, P. affirmed.

A pp ea l  from a decision of the Prize Court
(England), condemning the steamship Ophelia.
The appellant claimed that the vessel was an
auxiliary military hospital ship and privileged
under The Hague Convention 1907 (art. 8).

V °U. X I I I . ,  N . S.
(a) Reported by W. E .R k id , Esq., Barrister- at-’ aw.

3 0
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The appellant was Naval Staff Surgeon J. Y . C. 
Pfeiffer, commander of the Ophelia, who lodged 
the appeal on behalf of the Imperial German 
Government.

Leslie Scott, K.C., Leek, K.C., Darhy, and V. 
Holmes for the appellant.

Sir F. E . S m ith  (A.-G.), Sir George Cave 
(S.-G.), and C. B . Dunlop  for the respondent.

The considered judgment of their Lordships 
was delivered by

Sir A r th u r  Ch a n n e l l .—This is an appeal 
from a decree of the President of the Admiralty 
Division, sitting in Prize, condemning as lawful 
prize the German steamship Ophelia and rejecting 
the claim of the appellant, made on behalf of the 
German Government, to her release as a hospital 
ship protected by the provisions of Convention X . 
of the Hague Conventions of 1907. A  very com
plete abstract of these provisions is set out in the 
judgment of the learned President, and it is only 
necessary to refer to the most material of them, 
which are the following:

A r t .  1. M il i ta r y  hosp ita l ships, th a t is  to  say, ships 
constructed o r adapted b y  States w ho lly  and solely 
w ith  a v iew  to  a id in g  the  wounded, sick, and sh ip
wrecked, the  names o f w h ich  have been com m unieatod 
to  the  be lligeren t Powers, sha ll be respected and 
cannot be captured.

A r t .  8. The p ro tec tion  to  w h ich  h o sp ita l ships are 
en title d  ceases i f  they are used to  com m it acts h a rm fu l 
to  the enemy. The presence o f w ireless telegraphy 
apparatus on board is  no t a su ffic ien t reason fo r  w ith 
d raw ing  protection.

The question whether the Ophelia was entitled 
to protection from capture, as complying with 
these provisions, or whether, by reason of her 
equipment or the acts of ber captain and crew, 
she had lost that right to protection, is almost 
entirely a question of fact. The only question 
which is at all in the nature of a point of law 
arises on the words of the Convention as to the 
presence of a wireless telegraphy apparatus, and 
that question can most conveniently be dealt with 
after the facts have been stated which raise it. I t  
is necessary, therefore, to consider what is open 
upon an appeal to this board from the Prize Court 
on facts.

The Attorney-General has contended that the 
findings of the judge below should be held con
clusive, and he quotes The J u lia  (14 Moore, 
Rep 210) and The Princess A lice  (19 L. T. Rep. 
678 ; L . Rep. 2 P. C. 245). These cases, however, 
which were collision cases heard on appeal from 
the Admiralty Court, and not prize cases, only 
point out the advantage which the judge below 
had in seeing and hearing the witnesses, and also 
in the knowledge of navigation which he neces
sarily acquired in the exercise of his office, and the 
Judicial Committee merely emphasised the rules 
on which Appeal Courts always profess to act.

Their Lordships are of opinion  ̂that this appeal 
must be treated as a rehearing, in the same way 
as an appeal to the Court of Appeal from a judge 
sitting without a jury in the High Court. There 
is a jurisdiction to review the findings of the 
judge, but the Appeal Court gives very great 
weight to the fact that the judge below hears the 
witnesses, which they do not, and practically acts 
on the opinion of the judge as to the credibility 
of the witnesses before him and the weight to be 
attached to their evidence. Here the evidence for

the Crown was all on affidavit and the evidence for 
the claimant was given orally after his witnesses 
had had an opportunity of studying the evidence 
for the Crown. The affidavits for the Crown 
were sworn before the case for the claimant had 
been disclosed, except so far as it  was very 
slightly disclosed by an affidavit sworn by the 
claimant on the 13th Feb. 1915 (p. 6 of thu 
Record), which did little more than verify the 
claim. The claimant did not apply to cross- 
examine any of the Crown witnesses on their 
affidavits, and his counsel accounts for this by 
saying that he does not substantially dispute the 
facts deposed to by the witnesses, but only the 
inferences drawn by the witnesses from the facts; 
and it is contended that the claimant’s evidence 
explains rather than contradicts the facts on 
which the Crown relies. To a great extent tba 
is so, but there seem some contradictions of fa0t’ 
and some points on which the learned Presiden 
appears not to have accepted as reliable^ the ora 
evidence which he heard. On these points tho* 
Lordships would not lightly differ from th 
learned President, but many matters have been 
raised on the argument of the appeal wwo 
cannot be satisfactorily disposed of by treating 
them as matters of fact concluded by the views 
the President. Their Lordships therefore feel i 
their duty to review the facts in some detail.

No question is raised as to the necessary 
formalities to constitute the Ophelia a hospito 
ship having been complied with. She had 
proper certificate, and her name had been du y 
communicated to the belligerent Powers. She «a 
painted properly as a hospital-ship, and w 
furnished with the proper flags, although a q“e ' 
tion is raised as to whether she displayed the 
properly on the 8th Oct., one of the days to w 1 
the evidence relates. 1)0

The first point to be considered seems to 
whether the fitting and equipment of the Op™' g 
were such that she can be said, as required by * . 
Convention, to be constructed or adap“ ’
“ wholly and solely ” for affording relief t°  * 
wounded, sick, and shipwrecked. The affida 
for the Crown and the admission of witnesses 
the claimant show that the vessel, although  ̂
had some special fittings appropriate only to  ̂
hospital-ship, was not, according to> i
requirements, at all well adapted and fitteo 
that purpose; but it  is unnecessary to go into t  
details of this, as their Lordships agree with ^  
view of the learned President (who, it  may 
observed, himself inspected the ship) that , 
standard of fitness can be laid down, 
although not well adapted, this vessel can*»0 
said not to be adapted, and that the real 
tion therefore is whether she was solely ¿[’tb0» 
for hospital purposes. The inadequacy an .^ y  
in some respects, curious character of the san> ^  
and other hospital equipment is not, ho” u00 
without significance on the question of the ^ 0  

which it was really intended to make o i
vessel. wb°

In  the opinion of Commander Newman, 
had special experience in the fitting of n°st’ 
ships, the Ophelia was not only unsuitabi by 
use as a hospital ship, but was undou» 
fitted and intended for signalling purpose^ 
came to that conclusion without knowing 
the ship was suspected of acting as_ a , to 
ship, and when he had merely been instruc
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report on her suitability as a hospital ship. I t  is 
obvious that there could hardly be a greater or 
more dangerous abuse of the privileges of a 
hospital ship than the communicating to the 
naval authorities of her nation information which 
ehe would be constantly in a position to obtain 
hy virtue of her immunity. Her signalling 
apparatus ought to be oonfined strictly to what 
^ould be necessary for receiving instruction as to 
her duties and for calling assistance in the perfor
mance of them and such like legitimate purposes. 
That the risk of such abuse was present to the 
ïeinds of the framers of the Hague Convention is 
shown by the mention of wireless telegraphy 
Instead of the signalling apparatus and equip
ment of the Ophelia being confined within the 
narrow limits necessary for a bond fide  hospital 
8hip, it  was obviously very largely in excess 
°f them. She had a very unusual number 

signal halliards working on brackets from 
■he funnel, which brackets were fitted to her 
m Kiel after her first fit-out and very shortly 
before her capture ; but it  is said by the 
German witnesses that this was merely in 
Substitution for another arrangement of signal 
halliards working on a stay between the masts, 
and that the stay interfered with the wireless 
epparatus which had been supplied. I t  appeared, 
however, that the flags of the international com
mercial code which she had on board were kept 
8towed away in the charthouse ; whilst on each 
Blue of the funnel, which was thus equipped with 
ah abnormal number of signal halliards, there 
* 6r8 stowed on hooks, obviously kept there for 
immediate use, special German flags which must 
havê  been provided for her when adapted for a 
hospital-ship, and must have been meant for 
?oret signalling. Her masts were, on this last 

to Kiel, lengthened, which would have the 
fleet of extending the receiving capacity of her 
flelesB installation. This, it  was said, was done 

, ° t for the purpose of so increasing the range, but 
infCaUSe signal halliards on the brackets were 
.hterfered with by the wireless. This explanation 
Z1 itself shows the great attention which was 

Paid to the signalling equipment of the 
y  P- > I t  is, however, the enormous number of 

®rej ’s signal lights which were on board which 
bQ*med to the President, and seems also to the 

ard, practically conclusive that the vessel was 
^ . a l l y  equipped for signalling. These lights are 
^ ®d from a special kind of pistol, of which there 
hafl6 ‘ Wo on board. Of these Verey’s lights she 
140 °n '?oar<I 1101088 than 600 green, 480 red, and 
Uu ,wk‘te lights, obviously a most abnormal 
th f 6r’ *8 sa'<I  by Commander Newman
^  i a British vessel of the same class 
itw  ** bave about twelve of each. A t the trial 
°f ^moovered for the first time that a record 
b the number of these lights, which had 
cje ? used, had been kept, but that it  was 
QajT°yed by the paymaster by the order of 
eve ■ n Pfeiffer after the capture, and on the 
tb ?mg of the day when they had been informed 

1 the vessel was to be put in the Prize Court. 
®ubject of spoliation of documents will be 

par, . w’th hereafter, but the destruction of this 
Oiau U'ar b°°k indicates in a most significant 
ah °ner .‘ bat the signal lights were provided for 
W  Uieflitimate purpose, and none the less so 
mad1186 a‘  ‘ bat time the British officers had not 

ae any complaint on this point. I f  any doubt

could have remained as to the intended use of 
these lights, it  seems cleared away by the incredi
ble explanation which Captain Pfeifferwas driven 
to give of the large number of them. He actually 
swore that the green and red lights were intended 
to illuminate the surface of the sea and assist in 
searching at night for shipwrecked mariners or 
their corpses. Even with lights fired two at a 
time from the two pistols would be of little use 
for such a purpose, and green and red lights 
obviously of no use at all. They were, he sug
gested, to be so used because curiously enough 
the vessel had no searchlight, which as an auxiliary 
hospital ship she certainly ought to have had. 
This was the only way in which the number 
of lights could be accounted fo r; but a much 
better explanation, which would account for 
a moderate number, was that they were used 
to acknowledge Morse signals received frqm a 
distance greater than the Morse lamp which they 
had on board would carry, and a suggestion was 
also made that they would be used to identify the 
ship on coming into German harbours at night, 
for which obviously such a number as were on 
board would not have been wanted. No evidence 
was given of what the identification signal of the 
Ophelia was, and as to how many, if  any, green, 
red, and white lights would be required to 
make it.

On these facts the learned President found that 
the Ophelia was not adapted or equipped solely 
as a hospital ship and with that finding their 
Lordship’s agree. This finding would in itself 
justify the condemnation, but the matter ought 
not to be left to rest there, and the use actually 
made of the vessel must now be considered.

The Ophelia was before the war a German 
merchant vessel—a few days before the war she 
was in the Thames, and on the 3rd Aug. 1914 she 
received orders from the German consulate by an 
order of the German Government that she was to 
return to Germany for military service, and she 
sailed on the 4th Aug. with a party of German 
reservists on board. She was met by a German 
gunboat off Nordeney and was directed to go to 
Heligoland, which she did, and shortly after
wards went on to Hamburg, where her_ fitting 
as a hospital-ship was commenced by the 
Hamburg-American Steamship Company for the 
German Government. On the 12th Aug. she 
went to Kiel, where her fitting was continued. 
On the 5th Sept. Bhe received orders to go to 
Cuxhaven, and arrived there on the 6th, but 
shortly afterwards came back to the Kaiser 
"Wilhelm Canal, and got her certificate as a 
hospital-ship on the 11th Sept. On the 19th she 
went to Heligoland. There she stayed until the 
3rd Oct., when she went to Wilhelmshaven. 
During all this time she did no hospital work, 
but according to the witnesses at trial, the time 
was occupied in drilling the crew in boat work 
and stretcher work and the like. The witnesses 
denied the suggestion that during that period 
she did any scouting, and there is no evidence 
that she did. On the 6th Oct. she proceeded 
from Wilhelmshaven to Schellinghom roads, at 
the mouth of the Weser River, and at 11 a.m. 
of that day, whilst she was on her passage down 
the river, a German torpedo-boat, 8  116, was 
sunk by a British submarine in the mouth of the 
Ems. The Ophelia arrived at Schellinghom 
roadB about noon, and at 8 30 p.m. received orders
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to Bteam at once to the mouth of the Ems. 
There is considerable mystery as to the orders 
received on this evening and the next morning. 
Captain Pfeiffer “ thinks ” that they were received 
by Morse code from the Schellinghorn signal 
station. He also “ thinks that it  was also said 
that S 116 had been sunk, but he cannot say 
for certain, and he thinks that it  was even men
tioned that there were nine survivors, or some
thing of that kind.” He is, however, quite cer
tain that he never was given any statement as 
to the place where the torpedo-boat was sunk, 
except that it was at the mouth of the Ems, and 
equally certain that he never asked anyone where 
the spot was, and did not know it on the 8th. 
On receipt of the order at 8 30 p.m. on the 6th the 
Ophelia got her anchor and proceeded to sea, 
having taken a pilot on board, from whom, of 
course, it is possible that Captain Pfeiffer got 
some of the information of which he cannot 
recollect the source. On passing the German 
warship Beowulf, which apparently was acting as 
guard ship somewhere to the west of the entrance 
to the Weser, she received orders to return. This 
was a verbal order, and the captain’s memory is 
again at fault as to the particulars of it. In  the 
log the entry is “ Received counter-orders, 
steamed back.” The captain “ thinks ” that the 
reason of this order, either stated or conjectured, 
was that navigation was dangerous at night, 
which when lights were extinguished and buoys 
removed was probably the case ; but if there had 
been a reasonable prospect or real idea of saving 
life the risk, one would think, would have been 
run. On the following morning, about 9.30, orders 
were received again from Schellinghorn signal 
station to proceed “ to the place of the accident.” 
These orders are not entered in the log, although 
both the orders of the previous evening are, and 
they are stated only on the recollection of the 
captain. He does not appear surprised at 
receiving orders to go to a place he did not know, 
and again he asked no questions.

They weighed anchor at 10 a.m. and got off 
the Eastern Ems buoy at 5.40 p.m. They 
apparently anchored outside of Borkum to wait for 
a pilot, and having taken one on board at 7.30 p.m., 
proceeded and came to anchor for the night 
in the Ems, somewhere off Borkum, at 8.30 p.m. 
There were some discussions as to the place of 
anchorage, but it does not Beem very material. 
There was no information obtained from the shore 
except such as may have been obtained from the 
local pilot, and Captain Pfeiffer does not say that 
he asked for any information from him as to the 
place of the accident, and does not say that the 
pilot, who either remained on board or came on 
board again to take them out on the morning of 
the 8th, knew it.

I t  seems very odd that no inquiry should be 
made for the information which would appear so 
necessary, and which, it  is said, was never given, 
and it is impossible to avoid a suspicion in the 
absence of any reliable record of the signals 
received, that there were some directions given 
as to what was to be done which were of a nature 
that it  is not desirable to disclose.

A t 6.50 on the morning of the 8th Oct. the 
Ophelia got her anchor and, to use the words 
recorded in her log, “ Steamed under directions 
of the pilot out of the Ems by land and sea 
marks on the search for a sunken torpedo-boat.”

The movements of the Ophelia on that day were 
the subject of much controversy, both in the eour 
below and on the argument of the appeal. Indeed, 
the counsel for the appellant devoted a large par 
of his argument to the events of that day, and con
tended strongly that the President was wrong m 
the view he took of these events, and in his finding 
as to the speed of the Ophelia, which was material 
in its bearing on the events of the 8th Oct. an 
possibly on the credibility of the German wit
nesses, who all swore most positively that the 
Ophelia was incapable of going faster than abou
9J knots. i

A  British submarine was on that day on.patro 
duty off the mouth of the Ems, and her com
manding officer, Lieutenant-Commander Mon 
creiffe, makes an affidavit as to what he observe • 
which he thought so suspicious that he reporte 
it  at the first opportunity to his superior office ■ 
This affidavit was sworn before Commander Mon 
creiffe had any information as to the Germ» 
version of the events of the day, except by seeing 
a copy of the Ophelia’s log. The affidavit 0 
Captain Pfeiffer verifying the claim makes n 
mention of the 8th Oct. Commander Mon- 
creiffe, in reference to the entry in the m» 
quoted above, says that he was quite certain tn 
the Ophelia was not searching for a sun* , 
torpedo-boat or any sunken vessel, and that, 
course, is absolutely true. I t  is clear from 
German evidence, as well as from Com man 
Moncreiffe’s own observations, that she was » 
sweeping the bottom to locate the position ot 
sunken wreck, and the entry in the log is, tain » 
it  literally, clearly untrue; but it  would, perhap ’ 
be unfair to take the words so literally and not 
assume that the words used refer to a search 
floating wreckage, survivors, and corpses H  . 
the sunken vessel, rather than to a 80a,, 0 
for the wreck itself at the bottom of 
sea. The result, however, is that Comma» 
Moncreiffe has not dealt with the story a 
told by the German witnesses, on this 
on some other points. No notice tocross-exa  ̂
him on his affidavit having been given, the Cr 
did not think it necessary to call the with 
away from his naval duties, and he was J^avB 
ittendance at the trial, otherwise he might ^  
cleared up, one way or the other, several 0 u

■ ■ - ' ’ *1 i- •_ - a ot IUUmatters which 
argument.

have been the subject
gumou,. . , , l.Qllt

His account of the matter shortly vs that a i 
1.15 English time, by his clock (which he “ °®sea9t 
rouch as quite accurate), he saw to the south 
;he smoke of a vessel, which afterwards pro* , ^ e 
be the Ophelia, coming from the Huibert Ga  ̂ g 
southernmost of the three passages into the 
between the shoals) and proceeding in a we^ ec- 
lirection. He proceeded in a southerly m^  
tion,and at 9.28, when in latitude 5o 4> j  
longitude 5° 41' E., he sighted the mastfwed 
funnel of the vessel, which had then 
her course “ to the northward.” Comp gj,e 
this with the account of the O ph e l^ ’ ,jsb 
started at 6.50 German time, or 6.50 B ” tb0 
time, and went out of the Huibert Gat. , u “ ¿o- 
way out she passed close to the German to E jch 
boat No. 119, the commanding officer ot m /p 
was called as a witness at the trial, he being g0 
a prisoner of war. The Ophelia ma 0g of 
inquiry of that torpedo-boat as to the P 
the accident, and received no inform
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on the point. A t 9.30 German time (8.30 
English) she sighted an English submarine to 
the north or north-west, “ about eleven miles off 
Sehiermonnikoog,” according to her deck log. 
The deck log gives no courses, which, however, 
can be accounted for if  she was at first following 
a channel and afterwards zigzagging on a search ; 
but as the engine-room log records running full 
speed ahead from 7 to 10 a.m. (6 to 9 English 
time), she would, if  running on anything like a 
straight course, have been well outside the 
Huibert Gat, and at least as far to the westward 
as the place where she is described by Com
mander Monereiffe as being at 9.15 and 9.28 
■English time. She might even have done some 
zigzagging, and still have been as far out 
as that. The Ophelia's engine log records that 
between 10.10 and 10.28 she twice stopped, went 
tail speed astern, and then ahead again. These 
would be the manœuvres of a steamer picking up 
a boat or anything floating, and Captain Pfeiffer 
at first explained them by saying he picked up 
a pilot, but afterwards corrected this, and said 
that he did that before coming out of the Ems, 

it  could not have been after ten o’clock. 
Pfeiffer also said that at some time, which, how
ever, be puts as happening on the return journey, 
while searching on this day they sighted a float
ing object, which might have been wreckage, 
but turned out to be a fisherman’s basket. This 
cannot be the explanation of the manœuvres 
between 10 a.m. and half-past. Whatever those 
manœuvres were, they were not oberved by 
Commander Monereiffe, the vessel being hull 
"own when they began ; but the time when 
tbey onded and when the Ophelia went full 
speed ahead again corresponds with the time 
("■28 English, 10.28 German) when Commander 
monereiffe made out the two masts and 
funnel of the Ophelia, and saw that she had 
altered her course to the northward,” which 
*°u ld  not, of course, necessarily mean that she 
Was heading due north. So far there is little, if 
?.ny> contradiction, and nothing making it clear 
j at the story of the Ophelia taking zigzag courses 
u order to search was untrue. A t 9.45 Com

mander Monereiffe speaks of another alteration of 
be Ophelia’s course, and he then made out she 
as painted as a hospital ship. A t ten, he says, 

,, ® evidently made out his presence and 
hoisted ’* her Red Cross flag. Later on he 

aid that she “ hauled down ” that flag. I f  that 
means that the commander actually had his 
glasses to his eyes and saw the flag actually going 
P or coming down it is significant, although not 

¿bite easy to say why she should do it ; but if  it 
h!y means that he saw the flag flying and then 
ortly afterwards failed to see it when he looked 

v0l ^  ,ancl thought it  was hauled down, it means 
little. A  steamer’s flags in a moderate wind 

j /V  b°t fly out when she is going with the wind, 
ji . bppens that at the time he says the flag was 

isted the Ophelia was heading north-west and 
V ^ n o rth , and on either course, the wind being 
Sa' .^ • ’ the flag would fly out well, and when he 
he I*** Was bauled down she was heading very 

arIy east down wind, and he was very nearly 
Ve erb of her and to windward, and would not be 
t j j^  ukely to see her flag. I t  is unfortunate that 
the c?mma.nder could not be called to clear up 
Ujj, ooubts which arise on his affidavit made 

. er bhe circumstances it was. The next thing

stated by the commander is that after stand
ing to the northward for five minutes from iO to 
10.5 the Ophelia altered her course to east, and 
at 10.18 was steering S. 85 degrees E. true (that 
is, very nearly E.), and being right ahead of him 
on the same course be could at this time speak 
with absolute accuracy as to the course she was 
steering, whereas before he could only do so 
approximately.

The log of the Ophelia records that at eleven 
o’clock (ten o’clock English time) she steered 
back up the Ems. She went up the Western 
Ems Channel, and S. 85 degrees E. true would 
be a course which would take her up that channel. 
There is, therefore, a remarkable coincidence 
here. Although the German log is very meagre 
and possibly not very reliable, this entry must 
have been written in without the writer knowing 
Commander Moncreiffe’s story. According to 
the plotting on the chart of the course of the two 
vessels given to the board on behalf of the Crown, 
after correction of an obvious error in the first 
plotting, the Ophelia, when at ten o’clock English 
and eleven o’clock German time, she turned to 
the east, was a long way north of the entrance 
to the Western Ems Channel, and after stand
ing in that direction for something like three- 
quarters of an hour had to come to the 
southward to make the entrance. This depends 
on the accuracy of the plotting; and that further 
depends upon the exact correctness of the courses 
of *the Ophelia as estimated from the submarine. 
I t  is remarkable that the affidavit, in rather 
curious language, states that at ten o’clock the 
Ophelia wa,8 “ in a position which would be 
accurately described as near Sehiermonnikoog.” 
I f  she was at the position plotted she would be 
somewhere about eighteen miles from Schier- 
monnikoog, which could hardly in any sense be 
called near ; whereas if she was near the Western 
Ems Buoy, and about to proceed up the Western 
Ems Channel, Bhe would only be about eight 
miles from Sehiermonnikoog ; and if, as is more 
probable, she was to the westward of the position 
of that buoy, but at a point from which the 
Borkum Island Lighthouse bore anywhere near 
S. 85 degrees E. (true), she would be a very great 
deal nearer to Sehiermonnikoog than if at the 
plotted position, and if steering that course from 
such a point shs would get to the entrance to the 
Western Ems Channel and a long way up it  
without having to alter the course. This rather 
suggests that the plotting cannot be right. A t 
this point the question of the speed which the 
Ophelia was capable of going becomes material. 
Commander Monereiffe says that she was 
obviously running away from him, and appeared 
to have increased her speed by two to three knots, 
and that finding he could not “ overtake ” hei he 
gave up the chase. He made no signal for her 
to stop. He was going eleven knots. She was 
shortly before this four and a half to five miles 
away from him, and, putting it at only four miles, 
it  would have taken him two hours to catch her 
if  she was only going nine knots (her admitted 
speed) to his eleven, and by that time, if she was 
going where she says, both would have been near 
Borkum, or beyond it, and he would have been in 
a trap, with the difficulty a submarine has in 
diving in shallow water or among shoals. If , 
however, both were considerably to the north
ward, he would have had plenty of sea room, and
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if  going faster than she was would of course have 
caught her. I t  jis suggested that in saying he 
could not “ overtake ” her he merely meant 
that she would have got into shelter before 
he could do so, and that, as to running away, 
the Ophelia was, it  is true, going straight 
away from the submarine, but was on her 
proper course home. Why, however, she should 
have started for home when she did with 
plenty of daylight left, and without having 
searched all the channels into the Ems, is quite 
unexplained.

The President expressed the opinion that the 
Ophelia must be able to go more than nine knots, 
because it appeared by her log of the 5th Aug. 
that she had done so when escaping from England 
at the outbreak of the war. According to the 
readings of the patent log, on that day, as entered 
in the log book, she undoubtedly in some hours 
did more ; but it  has been pointed out on the 
argument of the appeal that there are obvious 
inconsistencies in the readings for that day, and 
that there must be some mistake. On the other 
hand, the Attorney-General produces the figures 
from the log of other voyages of the Ophelia 
when she was a German trading vessel, which, if 
correct, show that she then constantly averaged 
eleven knots. The account of the German wit
nesses on this matter is peculiar, as most vessels 
can at a pinch do more than their usual so-called 
maximum. On the whole, it  certainly seems 
probable that Bhe can go faster than her witnesses 
swear to, and the experienced officer who thought 
she was running away was probably in the right 
on such a point. Certainly the movements of the 
Ophelia on the 8th Oct. are most suspicious. The 
evidence shows that at that time there was in the 
Ems the flotilla of German torpedo-boats which 
a few days afterwards made a dash out of the 
Ems on some unknown destination and which 
were then intercepted by a British squadron, 
pursued in a north-easterly direction, and Bunk 
on the 17th Oct. near the spot where the Ophelia 
afterwards appeared again. Probably this flotilla 
was on the 8th Oct. looking out for an opportunity 
to make this dash, and if the German naval autho
rities were unscrupulous enough it would have 
been very useful to them to use the Ophelia in 
order to ascertain whether the British submarines 
were still off the mouth of the Ems, rather than 
to have to send out one of the torpedo-boats to 
scout when Bhe might have met with, the fate of 
S 116. I t  is also possible that the Ophelia may 
have been trying to tempt the submarine into a 
trap. But the question is whether there is proof 
of this, or merely suspicion. Having regard to 
the fact that a search by a hospital ship for 
corpses of sailors drowned by the sinking of their 
ship would be a legitimate operation for such a 
ship, even after a search for survivors had become 
practically hopeless, and that such a search, if 
made four tides after the disaster, must be made 
over rather a wide area and would be made at a 
fair speed, with men on the look-out for floating 
objects ; and having regard to the matters which 
appear somewhat ambiguous in Commander 
Moncreiffe’s affidavit, their Lordships would 
probably hesitate to find it proved that the 
Ophelia was scouting on the 8th if there was no 
other case proved against her; but when subse
quent events are considered there is much more 
to show her to be a scout.

After anchoring on the 8th Captain Pfeiffer 
landed at Borkum and sent a telegram, a copy 
of which was not produced, and which, he says, 
was only to ask for orders. In  the course of that 
night ho got, by Morse signal, orders to go to 
Hamburg to clean boilers. They did go to 
Hamburg, and remained about five days; the 
boilers are said to have been cleaned, and the 
masts were then lengthened, and the signalling 
equipment altered as already mentioned. There 
is no entry in the log of the cleaning of the boiler® 
or of the orders to do it, and it looks rather as it 
the real object of the visit to Hamburg were t°  
have the signalling equipment improved. They 
left Hamburg on the 15th and, after stopping *  
night at the mouth of the Elbe, arrived n® 
Heligoland on the 16th. On the evening 
the 17th (at 7 p.m.) they are said to have received 
an order by wireless telegraphy. When the ship 
was captured on the 18th there was produced 
what purported to be the original copy of this 
message as taken down by the operator. Tha 
original was produced on the hearing before the 
President and on the argument of the appeal, and 
a translation is at p. 12 of the record. To0 
original was on a form which has on it the three 
words, “ open,” “ sealed,” “ decoded,” for the pur" 
pose, apparently, of the inappropriate words being 
struck through. On the copy produced, the 
words “ open ” and “ decoded ” are struck through. 
“ sealed ” being left, and this was in accordanc 
with the evidence that this message came in; ®*  
second German code known as “ H  Y  B .” Tb1 
code was used by non-combatant Governmen 
ships. Warships had another secret code for ns 
between themselves, but they also had copies 0 
the “ K Y B ” code in order to communicate wi® 
auxiliary ships. Wireless messages to ®h 
Ophelia were taken down on a pad, and, obviously, 
when in code they must be taken down as they 
come and be afterwards translated or decode ■ 
They could not, therefore, be taken down vvbe 
heard on the form produced. The operator Gra 
was called as a witness and explained that h e 1“ 
not khow the code without the book. The 
were also on the form printed words with spac_ 
for the time and date to be filled in, and this w . 
done on the message of the 17th. The message 
the 17th, which there is no reason to supp0^  
was not genuine, reads “ Go at °n°e ng 

Haaks Lightship. Further instrucuo^the
to follow.” A t the trial evidence was given
by Pfeiffer and Grau that a book for enter ^  
wireless signals in was kept; that signals 
had been sent by the Ophelia on ordinary sh,̂ ,e 
matters when at K iel were entered in it. In  l Ua
preliminary affidavit sworn by Pfeiffer on 
13th Feb. 1915 he had said that “ a separate i”» 
for wireless messages was intended to be *_"gf  
but had not, in fact, been opened at the ^ h ijje  
capture, as the messages were so few. 
accounts of the witnesses as to the books ,w. 
were kept were by no means clear and consj8 ^ 
and whatever it  was that they kept, it  was thr 
overboard, as will hereafter appear. „ 2e

On the 17th Oct., the day when the 
was received by the Ophelia at 7 p.m., the g 
German torpedo-boats which were in the „ 
on the 8th Oct. were sunk by a British squa „ 
between 2.30 p.m. and 4.30 p.m. Greenwich g 
(3.30 p.m. and 5.30 p.m. German time) vvi*n ^  
radius of six miles from latitude 53° 7' ~ •

the
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longitude 3° 40' E . These torpedo-boats, when on 
their flight before the British squadron, no doubt 
sent wireless messages to Norddeich of their peril, 
and no doubt this was the reason for the wireless 
message to the O phelia ; but the German authori
ties could hardly have known the particulars of 
the disaster, and certainly not the exact place 
of the sinking of their boats when the message 
was sent off. The Haaks Light-vessel’s situa
tion is 52° 57' 8" 1ST. and 4° 18' 3" E., 
and was therefore a suitable point to direct 
the Ophelia to go to, and doubtless it  was 
intended to send her further instructions whilst 
she was on her way there. She got under way at 
<'30 and proceeded along the coast towards the 
position where the Haaks Lightship, which of 
course had been removed, should have been. The 
deck log had not been written up at the time of 
ner capture, but we have the loose sheets torn out 
of the rough log and also translations of them. 
The figures on the originals are almost unde
cipherable. The track of the vessel as indicated 
oy the entries on the rough log has been plotted out 
°n the chart handed up, and if this plotting is 
correctly done it shows that the Ophelia did not 
after noon of the 18th steer straight for the 
Haaks Lightship, but considerably to the west of 
it“-tha t is to say, very nearly towards the place 
of the engagement. A  British squadron was at 
midday of the 18th approaching the place of the 
engagement of the previous day. A t 1.20 p.m., 
dames Alexander Cox, the wireless operator on 
H-M.S. Law ford, one of this squadron, heard a 
vcry loud signal in code on the 300-metre wave 
nsed by German ships. He did not hear the 
beginning of the message, but he took down and 
recorded what he did hear, and the letters are set 
out in his affidavit, p. 13 of the record. He 
i°und it was a message from a German ship 
Using the call letters 6  O P  to K A Y  which 
means Norddeich. A t the end of the message 

e heard an answering signal from Norddeich ap
parently answering or indicating the receipt of the 
message he had taken down. A t 1.30 he reported to 
18 captain that a German ship in their vicinity 

was making code messages to Norddeich, and in a 
ery few minutes the ship was sighted and proved 

c° Pe the Ophelia. Prom the affidavit of the 
aptain of the Law ford, it appears that the Law - 

,ord at 1.30 was in latitude 52° 56' N . and 
^Hgitude 3° 50' E. The Ophelia when sighted 
tpaS ak°nt six miles from the Law ford , and, from 

e affidavit of Lieutenant Peters, of the Meteor, 
Mother ship of the same British squadron, it 

i f  Pears that the Ophelia, when sighted, was to 
6 eastward of the squadron and proceeding 

^.cetward. The position of the Ophelia at the 
bv'o ŝ 6 sent  fh® message which was overheard 
i ? must  therefore have been approximately 
tim Ude 52° 56' Br- and longitude 4° E. The 

me when Bhe sent that message was 1.20 p.m. 
im 8hsh lim 0i 2.20 p.m. German. I t  is most 

Pmtant to bear in mind this time and this 
Th°Ximate position.

Lie f Ophelia was stopped and was boarded by 
^ ^ “mant Peters, who gives his account of what 
!he m?e,cl in an affidavit. He requested to see 
of 1P'? papers, and was shown the certificates 
0f J10 ship being adapted for a hospital ship, and 
aPt)e r nam9 Laving been sent in, which he states 

red t °  him to be in order, as in fact they 
e> He was told that the ship had been ordered

to proceed to latitude 52° 51' N. and longitude 
3° 55' E. and to look around. The lieutenant 
asked if these orders were in writing. He was 
told by Captain Pfeiffer that in the first 
instance he had been ordered to proceed to 
sea, but that, when outside the harbour, he had 
received the order as to the locality by wireless 
telegraphy. The harbour being Heligoland, which 
he had left on the previous night, this would be a 
curious way of saying that he received the orders 
about an hour and a half or less before the con
versation. On demand, the paper purporting to 
be the wireless message was produced, and it was 
produced before their Lordships. I t  is on a 
similar form to the previous message, but the 
time and date of its receipt are not entered in 
the space provided for the purpose. The words 
“ open,” “ sealed,” “ decoded,” are all left unstruck 
through, but it  was stated at the trial by the 
German witnesses that it  was an open message. 
The captain told Lieutenant Peters that he did 
not know what he was to look for, but possibly it  
was dead bodies. He was unable at the trial to 
say for certain when he first heard of the sinking 
of the four German gunboats, but he thinks that 
it  was Lieutenant Peters who told him of it. 
Nothing appears to have been said on Lieutenant 
Paters’ visit as to any wireless message being 
sent from the ship, either asking for orders or any 
other message, and Lieutenant Peters did not tell 
Pfeiffer that any message had been overheard. 
The vagueness of the answers given and the 
circumstances generally excited suspicion, and 
the Ophelia was ordered to follow the Meteor to 
Yarmouth, which she did. In  the affidavit of 
Pfeiffer of the 13th Feb., stating the grounds of 
the claim, he swore (par. 5): “ To the best of my 
knowledge, the wireless telegraphy apparatus on 
board the said ship was used on two or three 
occasions only to receive urgent orders. No 
wireless message was sent from the ship, except 
one to Norddeich on the 18th Oct., asking for 
orders, which message was evidently heard by 
the British squadron. . . .  A  true record of 
all messages received or sent by this means 
during the voyage was kept on slips of paper, 
intended to be copied into a log, to which slips 
I  crave leave to refer. A  separate log for wireless 
messages was intended to be kept, but had not in 
fact been opened at the time of capture, as the 
messages were so few.”

This is, of course, not in strict accordance 
with the facts as afterwards stated by him in 
evidence. In  evidence Pfeiffer stated that he 
got to the place of the Haaks Lightship at 
noon of the 18th. That he then sent a wireless 
message to Norddeich, of which there was no 
copy, but which he recollected to be: “ Please 
send on following message to Wurtemberg. Am  
at Haaks Lightship. Request further instruc
tions.”

Being asked at what time this message was 
sent, he said: “ I t  must have been about one 
o’clock, but it  may have been half-past twelve or 
later.”

Then he said that he received the reply,
“ Search 3° 55' E. 52° 51' N . and neighbourhood,” 
and that he received that message about two 
o’clock. In  cross-examination by the Attorney- 
General, when asked about the two messages to 
the ship, he said: “ The latter [i.e., the message 
to the ship in code] was chronologically the
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earlier. It; was on the 17th, while the other (i.e,, 
the open one) was on the 18th at noon.”

Then at question 435 he says that message from 
the ship was sent about one o’clock. Captain 
Bidder, the navigating captain of the Ophelia, in 
his evidence said tuat they got near the Haaks 
Lightship about one o’clock, and that they then 
had had no further instructions; that he did not 
know what messages were sent or received, but 
that he afterwards had instructions from Pfeiffer 
to go to a particular latitude and longitude, 
which he could not remember. Gran, the wire
less operator of the Ophelia, deposed to the 
receipt and sending of the various messages on 
the 17th and 18th. As to the time of his sending 
the wireless message he said, “ That was towards 
noon—about noon.” This was wholly inconsistent 
with the case of the claimant, which was that the 
message overheard by Cox at 1.20 English time, 
2.20 German, was that sent by the Ophelia 
asking for directions. An effort was made to 
explain Grau’s evidence by suggesting that by 
noon he merely meant midday, and that this 
would not be inconsistent with 2.20 p.m., but that 
cannot be accepted.

A t the trial the then Attorney-General assumed 
that the overheard message was, as the other side 
asserted, a message asking for further directions, 
but the learned President evidently was not satis
fied about this. Question 437 shows this, and 
also his examination of the witness Grau (ques
tions 1388 to 1392) as to there being in the code 
used four letters to every word. In  a passage 
not printed in the record, but which was read by 
counsel from the shorthand notes of the Solicitor- 
General’s reply, the President said :

“ A t the present moment the message which 
was intercepted has been rather assumed to be 
the message which was said to have been sent; 
but it  might not have been, and I  was trying to 
get from the witness this morning something 
which would enable me to Bay whether that was 
so or not.”

In  giving judgment the President no doubt 
proceeded on the assumption of the Attorney- 
General that the messages were the same. On 
the argument of the appeal it  was contended 
that it  was not open to the present Attorney- 
General to rely on the point that the overheard 
message could not be that which the German 
witnesses say that it  was. Their Lordships are 
not of that opinion. I f  the claimant had been 
induced by the late Attorney-General’s conceding 
this point to him to refrain from tendering 
evidence which he otherwise might have given, 
it  might have been otherwise, but that was not so. 
The evidence was all given and it is upon that 
evidence that the point arises. I f  the judgment 
below had been against the Grown it might have 
been more doubtful whether an appeal could have 
been supported on a ground not taken, but it  is 
clearly admissible to support a judgment upon a 
point not relied on below where the evidence 
which raised the point is all before the court.

As has been pointed out, not only was the time 
when the message was overheard quite inconsistent 
with the German story, but also the place where 
the vessel was when the overheard message was 
sent off was also inconsistent with it. The Haaks 
Lightship is situated (or would be if in her place) 
in latitude 52° 57' 8" N . and longitude 4° 18' 3'. 
As already pointed out, the Ophelia when she sent

[P e.iv . Co.

off the message must have been approximately in 
latitude 52° 56' N. and longitude 4° E. That is 
to say, if she ever wa3 at the station of the Haaks 
Lightship, she had before asking for or getting 
the directions to go to 52° 51' 1ST., and 3° 55
E. already by some prophetic instinct gone a 
considerable distance in the general direction 
she was afterwards ordered to go, and that 
without any knowledge of the disaster which had 
in fact taken place on the previous day. Further, 
the information which the President elicited from 
the witness Grau as to the character of the 
H  Y  B code makes it difficult to see that the 
message as taken down by Cox could correspond 
with the message stated by Pfeiffer. He professes 
to swear to the exact words, but he might be clever 
enough to vary them in order to avoid giving a 
clue to the code, so perhaps this point is not a 
very strong one. Further, again, if  the message to 
go to the named latitude and longitude which was 
not in code was really received after the message 
which was overheard by Cox, it  is remarkable that 
that open message was not heard either by Cox or 
any other wireless operator of the squadron. True, 
to hear it the operator must have been listening 
on the German wave, but that they probably an 
did from time to time as Cox did. On this 
evidence it appears certain that the Ophel'M 
must have received the directions where to go to 
a considerable time before 2.30 German time 
when Cox heard her message in code, and if 80 
that message could not have been a request to r 
directions. There is, therefore, very strong 
reason on the evidence before the court for dis
trusting the claimant’s explanation of t“ 
message which the Ophelia was detected in sen 
ing. Apart from these reasons, the conduct o 
those in charge of the Ophelia waŝ  such as 
disentitle them to credit, and it is on  tna 
ground that the judgment of the learned Pr®B ' 
dent mainly proceeds. There are thrree matter 
to be considered in their admitted conduc ■ 
First, the propriety of a hospital ship sending 
any message in a secret code; secondly, * 
neglect to keep proper records of the orders 
and the doings of the ship; and, thirdly 
most important, the destruction of such recor 
as there were. . .

What the Hague Convention says as to wir 
less installation is that “ the fact of the presence 
on board ” (“ le fait de la presence a bord ) 01 
wireless installation shall not take away the P 
tection, but it  says nothing to justify sending 
messages—all of which when sent by a hospi ■  ̂
ship ought to be of innocent character-"-^151 ,g 
secret code. Counsel in arguing the appeuan 
case were able to put various cases where orai - 
sent to a hospital ship might be such as it * °  e  
be justifiable to give in a secret code to a■ 
their disclosure to the enemy, but they 
unable to suggest any message which it worn  ̂
right for a hospital ship to send and which co ^  
properly be concealed from the enemy. , v0 
the message alleged by German witnesses to “ 
been that sent by the Ophelia asking for ins  ̂
tions, there can be no possibility of sugg®8] ^  
any necessity for sending it in secret code. ^  
message which is alleged to have been .se?01.d- 
answer to it was itself an open one. Their "  ,
ships are quite unable to suggest any mr ¡¡j 
stances which could justify a hospital .l?0ljt 
sending a message by a secret code; but wi
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Lying down an absolute rule that the mere send- 
]Dg by a hospital ship of such a message would of 
itself forfeit her right to protection and subject 
her to capture and condemnation, it  may certainly 
be said that if such messages are sent, a clear 
and satisfactory record of them must be kept, so 
that when the right of search is exercised there 
may be reasonable evidence to produce of the 
messages which have been sent and of their 
innocent character and of the necessity for 
sending them in a secret code. I t  would not be 
necessary in such a record to set out the identical 
words so as to give a key to the code in the event 
of the message having been overheard and taken 
down. The effect might be stated, and in a 
regularly kept and apparently full signal log 
such entries would be entitled to considerable
credit.

I t  would, in their Lordships’ opinion, be the 
duty of a hospital ship, even if not equipped with 
a wireless installation, and still more so when so 
equipped, to keep a full and correct log. I t  is a 
custom of the sea, very long established, that sea
going vessels shall keep logs. Originally, no 
doubt, logs would be required, as indeed they are 
*mw, for the navigation of the vessel, and when 
he weather prevented astronomical observations 

hmug taken, a ship would be ignorant of her 
Position without a record of courses steered and 
estimated rates of sailing. But it  has been the 
custom to make the log a full record of the 
v°yage and all that happens on it. In  some 
countries the log is legal evidence of (he matters 
contained in it. In  this country it  is subject to 
he oyerriding rule of evidence that a man cannot 

(subject to some exceptions in case of death and 
he like) make evidence in his own favour by 
htries in his own books. But even in our Law 
otirts a well-kept log is in all disputes arising out 

v or in connection with the voyage treated as of 
urw? Sre?h weight; and between merchants and 
wi /^w rite rs  and others doing business connected 
uni sea’ *8 ’n practice treated as conclusive, 
f~r®ss by external or internal evidence it is

be**1 ^ rize Courts in particular the log has always 
j,  ®n treated as a most important document, 
t ja m r ly , no doubt, all entries connected with 
Pre VoyaS0 were in one book, the log, but at the 
a sf8611*' t ime often more than one log is kept: 
in ^ amer has her engine log, because the entries 
I *  ®aE thus be made direct by the engineer 
mat a i  of his havinK to give details to the 
has k for entering in the ship’s log. So it 
m hecpme fairly common in vessels which do 
the o„?*?aa? âg t °  keep a separate signal log,

I P lO O  V n  TXyli l / i h  n  -V A  J n  U .M  ¿ L a  a !  -. 11 ’    entries in which are made by the signalling 
10& r* In  the case of the Ophelia, the principal 
i t  of°tLdeck.i0«’ is not very satisfactorily kept, 

ml d u  omits courses and other things whichWontJ u omlt" courses ana otner tilings which 
menjf useful to throw light on the employ- 
alrearl °* ■ *ke incidentally remarked
s'£n l it _ occasionally contains an entry of a 
8>enni re.oei* e<J. ^ t  omits to record the next 
b® li t  8a*d *° bav® been received. This would 
kePt * v r to-ooour if no separate signal log were 
s*8halr r®gard to the danger of improper
?®rtai i ?  by hospital ships, a signal log should 
in (.l be kept by them. As to what was done 
tha ° f  keeping a signal log by the Ophelia,
¡S°me '¡Luce is most confused and conflicting, 

ot it has already been referred to.
XHT., N. S.

As to the Morse signals, the witnesses say 
a book was kept, but no one knows much about 
it, and the signalmen who kept it are vouched, 
but they are not called. The only signalman 
called was G-rau, the wireless operator, and he, 
after giving a good deal of confusing evidence, 
finally said that he knew nothing about the 
Morse signals. As to wireless messages, he 
said he did make entries of them in what he 
called the F. T. book (“ Funken Telegraphie ”), 
and that in that book he entered various quite 
unimportant messages which he sent on ship’s 
business at Kiel. A t question 1260 he distinctly 
told the President there were two books : one the
F. T. book and another for the wireless news of 
events supposed to be happening circulated from 
Norddeich for the benefit of the world in general. 
This evidence as to the F. T. book was, of course,

, in contradiction of the affidavit of Pfeiffer already 
referred to. There seems, taking the evidence as 
a whole, the greatest uncertainty as to what books 
recording signals were really kept, but the one 
thing which is certain is, that any which were 
kept, except the news log, were thrown overboard 
when it was seen that the vessel was about to be 
searched. I f  nothing but innocent signals had 
been sent, the signal log was the very book of all 
others which should have been preserved. The 
result, therefore, is that the appellant has nothing 
to show to vouch his story that all signals sent 
(including the one so unnecessarily, according to 
his account of its purport, sent in secret code) 
were of an innocent character. Further, the 
absence of such evidence, if any ever existed, is 
caused by his own act.

This leads to the subject of what is technically 
called spoliation of documents, on which the 
President, rightly, as their Lordships think, laid 
much stress. The authorities on the subjeot are 
carefully reviewed in his judgment, and these 
authorities and others were quoted on the appeal 
by the appellant’s counsel. In  considering 
these authorities it  is necessary to recollect that 
the procedure in the Prize Court has been very 
substantially altered by the new rules abolishing 
the preliminary hearing. The alterations in 
modes of doing business in modern times may 
have made this preliminary hearing not quite so 
useful as it was formerly, and some modification 
of procedure may have been desirable; but the 
total abolition of a preliminary hearing seems to 
their Lordships, as has been remarked during the 
argument of this and other oases before this 
board recently, to operate occasionally against 
the interests of the Crown. Certainly the pro
cedure in the present case has given an advantage 
to the claimant which he would not have had 
under the old procedure.

In  the cases as to spoliation of documents, the 
point has frequently arisen on the preliminary 
hearing on documents, and the question has been 
debated whether or not further proof should. De 
allowed. This point cannot arise under the 
present procedure, and it may be that in some 
respects the old doctrine was rather technical. 
The substance of it, however, remains and is as 
forcible now as ever, and it is applicable not 
merely in prize cases, but to almost all kinds of 
disputes. I f  anyone by a deliberate act destroys 
a document which, according to what its contents 
may have been, would have told strongly either 
for him or against him, the strongest possible

3 D
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presumption arises that if  it  had been produced 
it would have told against him ; and even if the 
document is destroyed by his own act, but under 
circumstances in which the intention to destroy 
evidence may fairly be considered rebutted, still 
he has to suffer. He iB in the position that he is 
without corroboration which might have been 
expected in his case.

In  the present case there are two separate 
destructions of documents: one the throwing 
overboard documents when the vessel was about 
to be searched, the other the destruction of the 
accounts relating to the stock and the consump
tion of signal lights. As to the first, the Attorney- 
General admits that the destruction of the code 
book to prevent it  getting into enemy hands is at 
least excusable. I t  is, indeed, so obvious that 
that must at any rate be done that complaint 
could not be made of it. But Captain Pfeiffer 
naively admitted that, when throwing overboard 
documents to avoid their getting into enemy 
hands, he acted on the principle of throwing over
board too many rather than too few, and adds 
that the Morse signal book contained absolutely 
innocent messages, which could be read by 
anyone. That probably was so, but it  may also 
have contained some which were not so innocent; 
and it is pretty obvious that when he threw it 
overboard he either knew it did, or was not sure 
that it  did not.

The Morse signal book could not have disclosed 
or given any key to the wireless signal code, so 
there could be no reason for destroying it except 
the consciousness that as something wrong had in 
fact taken place, it might be disclosed by the 
book. As pointed out, a wireless signal log 
might have been kept in such a way as not to 
disclose the code or give any key to it. The 
destruction of the stock book of signal lights 
cannot be excused by any fear of disclosing 
a secret code. I t  is suggested that it  was 
innocent because the guard on the ship was 
told it was being done, and that British 
officers had already examined it. British 
officers would not in the first instance examine 
minutely documents of that kind, but would 
assume that if wanted they could be looked 
over afterwards. Pfeiffer and the paymaster 
doubtless knew what the signal lights really were 
for, and hoped that the British, who up to that 
time had made no point about it, would not find 
it  out, so they destroyed the book. Nothing that 
can be called a reason was given for doing so. 
Even if the books had become waste paper, why 
destroy them P . .

Their Lordships are of opinion that Laptain 
Pfeiffer and the other witnesses have by their 
acts put themselves in such a position that their 
evidence cannot be relied on; that the evidence 

. discloses facts of which no satisfactory explana
tions are or can be given; and that although on 
the Crown affidavit evidence some ambiguities 
have been pointed out which have not been 
cleared up by cross-examination, or re-exami
nation, yet there are incriminatory matters 
in those affidavits to which no answer has 
been given. They are of opinion that the Presi
dent was fully justified in finding that “ the 
Ophelia was not constructed or adapted or 
used for the special and sole purpose of affording 
aid and relief to the wounded, sick, and ship
wrecked, and that she was adapted and used as a

signalling ship for military purposes.” Their 
Lordships agree in that finding, which of course 
justifies the condemnation of the vessel as lawful 
prize. They will humbly advise His Majesty 
that the appeal should be dismissed, with costs.

Solicitors for the appellant, H ew itt, Woolacott, 
and Chown.

Solicitor for the respondent, Treasury Solicitor.

¿Jugrrme Court of §ofoicaiurt.
COURT OF APPEAL.

Wednesday, A p r i l 5, 1916.
(Before Sw in f e n  E a d y , P ic k f o r d , and B a n k s  3, 

L.JJ.)
Groves an d  Sons v . W ebb  a n d  K e n w a r d . (<*)

A P P E A L  F R O M  T H E  K IN G ’ S B E N C H  D IV IS IO N .

Contract— Indem n ity  —  Warehouseman — Issue of 
clean warrants —Lighterage — Damage to cargo 
in  possession o f ligh te rm an— Warehouseman1 
l ia b ility  to purchasers under w arrants— Bight to 
indem nity .

I n  Nov. 1914 the defendants, who were g ra in  mer
chants, had a cargo o f wheat in  the steamship w-> 
discharging in  the S. Dock, London. The p la in 
tiffs, who were wharfingers, carry ing  on busines 
in  the port o f London, agreed to store the whea ■ 
A lighterm an was employed to lighte r the whea , 
and the defendants requested the p la in tiffs  to iss 
clean w arrants fo r  the wheat, m aking th* 
deliverable to the defendants or the ir assigns ay 
indorsement, so tha t they m igh t sell the whe 
The p la in tiffs  du ly  made out the warrants, a 
the defendants sold the wheat to W. and o ■> 
who came to take delivery o f the wheat towar 
the end o f Jan. 1915, when i t  was discover 
tha t, owing to a leaky barge and exposure to J  
weather, some of the wheat was unsound, ham y 
become damaged before the delivery to the g 
tiffs. The p la in tiffs  in  consequence beca 
liable on th e ir warrants in  damages to W- . 
Co. Scrutton, J. found  that the lighterm an  
the agent o f the defendants. I n  an action by ^  
p la in tiffs  against the defendants c la im ing  
in d e m n ity :

Held, that the p la in tiffs  having issued the via rran^  
at the request o f the defendants, there wa*_.  
im p lied  contract by the defendants to indem  
the p la in tiffs  fo r  the loss, and the defendants 
therefore liable.

Decision o f Scrutton, J . affirmed. ^
A ppeal  from a judgment of Scrutton, J. 111 
commercial list. . . fae

The plaintiffs brought an action against ^  
defendants claiming to recover 1071. unae 
implied undertaking by the 
indemnify the plaintiffs. . w

The following facta are taken from the 
ment of Scrutton, J. : The plaintiffs a r e "  0f

todefendants

ju<3g'

fingers ana granary root"." *“
London. The defendants had some wheat cu 
by the steamship Olenstrae. The wlieD._ . 
lightered from the ship to the wharf by
(a) Reported by Edward J. H, Chapi.in . Esq.. B»rrl"Wr-*t'

t Bcruuon, d. : A ne piainwno .
and granary keepers in the r o r ting
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man named Fletcher. When not more than a 
small portion of it had arrived the defendants 
asked the plaintiffs to issue warrants which the 
defendants could use for the purpose of selling 
the wheat, and the plaintiffs, having received a 
letter from Fletcher, stating that he held the 
wheat to their order, and a letter from the 
defendants addreseed to Fletcher ordering 
Fletcher to deliver to the plaintiffs, issued in 
November the warrants, which the defendants 
sold to W. P. Wood and Co. When in January 
W. P. Wood and Co. came to take delivery, it 
was found that owing to one of the barges being 
leaky and apparently owing also to exposure to 
Ihe weather, some of the grain was damaged. 
Thereupon the plaintiffs, having issued clean 
Warrants, without any qualification as to damage, 
to W . P. Wood and Company, were called upon 
to pay, and did pay, 1071. for the damage. The 
damaged wheat was dried and sold, the value 
realised was credited, and the difference between 
the amount paid and the value realised was 
claimed.

Scrutton, J. found in the course of his judg
ment that as between the plaintiffs and the 
defendants, the plaintiffs declined to do any 
hghterage, and the defendants undertook to do 
the lighterage; that the defendants ordered the 
oarges from Fletcher at Is. 6d. a to n ; that 
the defendants for their own purposes asked 
the plaintiffs for warrants, and that the 
Plaintiffs having got both the defendants and 
r  letcher to agree to deliver to them issued 
he warrants; and that this did not amount 

to the plaintiffs taking over the liability which 
they had previously refused, but only to the 
Plaintiffs issuing for the defendants’ benefit 
certain warrants in order that the defendants 
^'ght sell the goods.
, S c r u t t o n , J. (after finding the facts).—Those 
■0eing the facts, what is the legal position P I t  
8 a matter of some difficulty. That is quite 

t , v*°us to anyone who reads the judgments in 
e case of K ruger and Go. L im ite d  v. Moel 

1 Vkvan S h ip  Company L im ite d  (97 L. T. Rep. 
¡w j: 10 Asp. Mar. Law Cas. 465; (1907) A. C. 
_, )• There there was
charte:rera

I l 
iad:

liable

were to sign 
to them, and 
for negligence.

charter under which 
bills of lading as 
they were not to 
I t  took place in

^RgooD. The charterers presented bills of
0f. ,n8 containing a clause : “ Freight and all 
aD er conditions as per charter-party,” and 
Pparently both the captain and the charterers 

it s6- un^er the impression that that meant what 
Par(U<l ’ and that all the conditions of the charter- 
kn • were n° t  pet into the bill of lading, not 
op°Wl.ng that some fifty years before the 
i*Sdtt!^e k.a<l  been decided by the House or Lords 
*ner • i *  ‘t  had been so stated in all the eom- 
" -C m l text books since 1864 when the principle 
a bill êtermined. The result was that there was 
paj,/1 ° t  lading which, when indorsed to a third 
alth ma^e the ship liable for negligence, 
no.?i?n8h by the charter they were not liable for 

The ship was lost through negli-
theValu e u snipowners had to pay tne whole 

hols0 °* the cargo to the owners of the goods, the 
to re0rs ° t  the bill of lading, and they then claimed 
a brCOV?r t rom the charterers in various ways as 
ind 0ac.h ° t  the charter, and under an implied 

mnity to be given if they signed the bills of

lading presented by the charterers. They suc
ceeded in all the courts, but they succeeded on a 
variety of grounds and with considerable contra
diction in the judgments. They succeeded before 
Phillimore, J. (10 Asp. Mar. Law Cas, 310; 95 
L. T. Rep. 614; (1906) 2 K . B. 792) on the ground 
of implied indemnity; they succeeded in the 
Court of Appeal, according to the judgment of 
Lord Gorrell, because presenting the bills of 
lading in that form was a breach of the charter, 
and Lord Gorrell said he thought they might 
have succeeded on an implied indemnity, but he 
was not going to decide that. Farwell, L. J. Baid 
they had succeeded on breach of the charter, but 
could not have succeeded on an implied indem
nity for reasons which he pointed out. Buckley, 
L.J. said they had succeeded on a breach of the 
charter, and could have succeeded on implied 
indemnity for reasons which he pointed out. The 
matter then went to the House of Lords, who 
said they certainly could succeed for breach of 
the charter, but they did not agree with a number 
of the things which the Court of Appeal had said, 
but they did not say which parts of the Court 
of Appeal judgments they disagreed with. I  
think as I  read the judgments, and as I  thought 
at the time, they were mainly disagreeing with 
the suggestion that it might be a ministerial 
act on tbe part of the captain in signing 
bills of lading, as be was bound to sign what
ever bill of lading was presented. I  think 
that was, from the indications in the House 
of Lords’ judgments, what they were dis
agreeing with. This case is not quite the same 
aB that, because there is no express agree
ment between the plaintiffs and the defendants 
here as to liability for lighterage. Perhaps that 
is a technical way of putting it, because it can be 
said the plaintiffs had not agreed to do the 
lighterage and the defendants had, and it is not 
suggested—as of course it was in K ruger v. Moel 
Tryvan Ship Company (10 Asp. Mar. Law 
Cas. 465; 97 L. T. Rep. 143; (1907) A. C. 
276)—that these warrants were signed in any 
purported following out of a previous contract 
made, unless it can be said that they are signed 
because of the contract to warehouse, and it is an 
implied duty of the warehouseman to issue 
warrants. I  did not hear any suggestion on that 
point as to whether it was the duty of a wharfinger 
to issue warrants if  he was asked.

The first question in controversy between the 
parties was: Who is liable for the lightering 
apart from the warrants P I  have decided that, 
and have held that the defendants are liable for 
the lightering apart from the warrants. Then it 
appears to me that it  is possible, although I  am 
not sure that it  is the soundest way of putting it, 
to adopt the same line as the House of 
Lords adopted in the Moel T ryvan  case, and 
to say, as was the second line of the argument 
put forward by the plaintiffs, “ By the con
tractual relations between you, we, the plaintiffs, 
were not liable for lighterage or for damage in 
lighters, but you have requested us to do some
thing which has made us liable, you have re
quested us entirely for your own purposes and 
without any benefit to us, and from that it follows 
that is a breach or alteration of the contractual 
relations between us, and you must pay.” I  am 
not sure that that is a sound view, because 
although it is an alteration of the contractual
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relations, it is difficult to say it is a breach of the 
contractual relations between the two parties. 
Then I  do not think that any liability of 
the defendants in this case can be put upon 
the lines of Sheffield Corporation  v. B a r
clay (93 L. T. Rep. 83; (1905) A. C. 397), 
for the reason that that case has been limited 
to cases where the person claiming the indemnity 
has only to do a ministerial duty on request, 
and, having done the ministerial duty on 
request, suffers damage and claims an implied 
indemnity from the person who requested him.
I  do no t th in k  th a t issuing warrants here waB a 
m in is te ria l du ty . The p la in tiffs  ce rta in ly  were 
no t bound to  issue warrants fo r goods which had 
no t come in to  the ir custody, and I  do no t th in k  
i t  can be p u t upon the lines of the Sheffield 
Corporation  v. B arc lay  (sup ).

The other branch of indemnity to which one is 
always referred is the principle laid down by the 
Court of Appeal in B irm ingham  and D is tric t Land  
Company v. London and North-W estern Ra ilw ay  
Company (55 L. T. Rep. 699; 34 Ch. Div. 261), 
and the passages I  am reading are at pp. 272 and 
274 of 34 Ch. Div. In  that case Cotton, L.J. 
said: “ I f  A. requests B. to do a thing for him, 
and B. in consequence of his doing that act is 
subject to some liability or loss, then in conse
quence of the request to do the act the law implies 
a contract by A. to indemnify B. from the 
consequences of his doing it.” Bowen, L.J. put 
it  in this way : “ In  nine crses out of ten a right 
to indemnity, if  it exists at all as such, must be 
created either by express contract or by implied 
contract—by express contract if it  is given in 
terms by the contract between the two parties; 
by implied contract if the true inference to be 
drawn from the facts is that the parties intended 
such indemnity, even if they did not express 
themselves to that effect, or if there is a state of 
circumstances to which the law attaches a legal 
or equitable duty to indemnify, there being 
many cases in which a remedy is given upon an 
assumed promise by a person to do what, under 
the circumstances, he ought to do.” To see 
whether there is such an implied indemnity here,
I  can quite appreciate that you do not imply 
terms unless there is any business necessity for 
doing it. As between A. and B , A. has nothing 
to do with goods in lighters ; I  have found that 
to be the fact. But thereupon B., for his own 
purposes, says to A : “ To enable me to sell these 
goods, do something which will make you liable 
for the goods in the lighters,” and A. assents. 
Now, in my view, that comes within the principle 
laid down in the B irm ingham  and D is tr ic t Land  
Company's case. I t  is a case in which an 
indemnity can be implied from the request. I t  
follows, therefore, that in my view the plaintiffs’ 
claim in this case succeeds, and there must be 
judgment for the amount claimed less the 
amount already paid, with the usual consequences 
as to costs.

The defendants appealed.
T. W. H . Insk ip , K.C , and E. A. Harney for the 

defendants.—There was no implied contract that 
the defendants would indemnify the plaintiffs. 
Fletcher lightered on behalf of the plaintiffs, and 
not the defendants. A ll the defendants did was 
to put Fletcher in touch with the plaintiffs. The 
request for the warrants was merely a request

to the plaintiffs to do what was in the ordinary 
course of business. T ire plaintiffs charged rent 
as if the wheat were in their warehouse, and they 
insured it. The deposit of the goods was not 
controlled by the defendants, who did not know 
whether they had been transferred to the ware
house. The plaintiffs had the option of giving 
the warrants and taking the responsibility on 
themselves, and this they did. The defendants 
never gave any assurance or made any representa
tion that would lead to an implied undertaking to 
indemnify. They referred to

S heffie ld  C o rp o ra tio n v. B a rc la y , 93 L. T.Rep. 83 ; 
(1905) A. C. 392 ;

B irm in g h a m  a n d  D is t r ic t  L a n d  C om pany v. Lon d o n  
a n d  N o r th -  W estern R a ilw a y  C om pany , 55 L. T. 
Rep. 699 ; 34 Ch. Div. 261;

C h ild e rs v. W oo lle r, 2 E. & B. 288.
J. B. Matthews, K.C. and J. O. T rapnell for the 

plaintiffs.— On the evidence Fletcher lightered 
for the defendants, and their remedy for negh' 
gence is against him. The plaintiffs here wore 
under no liability as long aB the goods remained 
in the lighters. The plaintiffs at the request of 
the defendants, and merely to oblige the defen- 
dants, in order to enable them to sell the wheat, 
issued warrants for goods which were not in their 
possession, and the lightering of which they bad 
refused, and having rendered themselves thereby 
liable in damages to the purchasers, have a right 
to be indemnified by the defendants. TheV 
referred to

B etts v. G ib h in s , 2 Ad. & El., p. 57 ;
IV op lis v. C ra n e , 5 BiDg. N . C. 636;
D u g d a le v. L o v e r in g , 32 L. T . Rep. 155; L . R eP'

10C . P .1 9 6 ;
Re C h a p p e ll; E x  p a r te  F o rd , 16 Q. B. Div. 305 ; 
B irm in g h a m  a n d  D is t r ic t  L a n d  C o m p a n y  v. Lonu" 

a n d  N o rth -W e s te rn  R a ilw a y  C om pany (sap.) • 
Sheffie ld  C o rp o ra tio n v. B a rc la y  (sup.);
K ru g e r v. M o e l T ry v a n  S h ip  C om p a n y , 10 A* J 
Mar. Law Cas. 465 ; 97 L. T. Rep. 143; (l9U"
A. C. 276;

C h ild e rs  v , W ooler (sup.)-

T. W. H . Insk ip , K.G., in reply.
A p r il 5.— S w i n f b n  E a d y , L.J.— This is  

appeal by the defendants, Messrs. Webb a , 
Kenward Limited, from tbe judgment 
Scrutton, J. at the trial without a jury 
Middlesex. The action is brought by Thom , 
Groves and Sons, plaintiffs, against Webb » 
Kenward Limited, defendants, and the plain 
claim to have it determined that defendants w  ̂
liable to indemnify the plaintiffs in respect o 
liability incurred by them, the plaintiffs, in c j 
nection with the landing and delivery of a 
of wheat ex the steamship Olenstrae, in Nov.L t 
The learned judge who tried the action found 
the defendants were liable to indemnify the P for 
tiffs, and he gave judgment for the plaiptifis 
the amount in dispute, which was, I  think, ^  
and a few shillings, and it is from that judg10 
that the defendants appeal. o6e

The circumstances out of which the action 
were these : In  Nov. 1914 the defendants, “  D. 
and Kenward Limited, were expecting a ° ° nV£io- 
rnentof wheat, and they mentioned it to the P 
tiffs, who carry on business at the G ra n a r ie s  _ r . 
Sufferance Wharves at Rotherhithe an“ -¡¡g 
mondsey. They referred to the plaintiffs, , 
they were carrying some 5000 quarters of w
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and would the plaintiffs be able to land and 
warehouse that P There was a general dis
cussion. Nothing came of it. The wheat had not 
arrived.

Subsequently the wheat arrived, and on the 
arrival of the wheat the defendants wished the 
plaintiffs to deal with about 2000 quarters. I  
do not know whether the other 3000 quarters 
arrived at the defendants’, or whether they made 
arrangements elsewhere for dealing with it. 
Two thousand quarters were all that were men
tioned by the defendants to the plaintiffs.

Mr. Groom, representing the plaintiffs, said 
that between five and six o’clock in the evening 
he was rung up on the telephone by Mr. Falby, 
who is a grain superintendent and had been 
employed for many years by the defendants to 
assist them in receiving and discharging cargoes 
of wheat, to examine them, and generally super
intend the discharge of the cargoes—that is 
Falby’s business. He acts for the defendants and 
for other people as well. In  respect of this trans
action he was acting for the defendants, and he 
rang up plaintiffs on the telephone Of course, 
Falby was known to the plaintiffs. I  think Groom 
said he had known Falby for forty years. So 
that the parties were dealing through him, the 
defendants employing him and the plaintiffs 
knowing him. He was then in Webb and Ken- 
ward’s office, and he asked plaintiffs if they would 
nndertake to land the wheat ex Qlenatrae on the 
usual terms. The answer was they would not 
nndertake it at all ; they were so full of Govern
ment work they could do nothing at all. Groom’s 
nvidenee was :

I  sa id , w hen  he asked me th e  reason  and  a ll  th e  re s t 
n f i t ,  th a t  we w ere  so f a l l  o f G o ve rn m e n t w o rk  and  th a t  
the  barges— th a t  was th e  p r in c ip a l o b je c tio n — were so 
exceed ing ly  scarce th a t  w e  co u ld  n o t n n d e rta k e  to  do 
an.y m ore  w o rk  fro m  th e  Bhip to  th e  w h a rf. H e  th e n  
sard, “  I f  I  can  a rra n g e  to  p ro v id e  c ra f t ,  can you  la n d  
w hea t in  y o u r  w arehouse ? ”  I  sa id , “  So fa r  aB th e  
room  is  concerned, w e have  ro om , and  B ha ll be ab le  to  
Put in  th e  w h e a t some d ay , b u t  I  w i l l  n o t p rom ise  any  
d e fin ite  day  fo r  la n d in g  i t . ”  I  Baid, “  I  w i l l  do  th e  best 

°an , b u t  I  ca nn o t be bound  to  a n y  p a r t ic n la r  d a y  o r 
da te .”  H e  th e n  sa id , “  I f  I  can  a rran g e  th is  
'g h te ra g e , I  w i l l  r in g  y o u  u p  in  a  fe w  m in u te s  a g a in .”

.. He, Groom, was asked “ What was the reason 
j at you were not able to arrange for the unload- 

of the lighters within any definite or asaign- 
p le date ? ” And bis answer was, “ Becauee this 
Government work that we were doing was very 
mportant and we were pressed.” Again he was 
sked, “ Do you mean your wharfage frontage was 

and occupied?’’ and the answer was, “ Yes, 
I “ other craft. The berths at our wharves were 
ready occupied, and not only that but they kept 

onaing on to us.” Q. “ I t  was occupied con- 
Ououely by other matters ?”—A. “  Yes, con- 
Uuously.” Q. “ To which preference had to be

given ?”_ A .,T .TeB...
H°w. upon that Falby got into communication 

j,? h a man named Fletcher, a  lighterman.
etcher was prepared to undertake the dis- 

^  arge, he said, of about 1800 quarters of wheat. 
<jj8 a matter of fact, the actual quantity that is in 
j  «pute in these proceedings is a little under that, 
li ,18 1630 quarters. But when Fletcher, the 

ghterman, was approached, he said he could 
a -?1111 barges for about 1800 quarters. There is 

lspute between the parties with regard to the

price to be paid to Fletcher, and who was to pay 
it, and the way it was to be paid. The story told 
by Groom is this: “ I  was to have nothing to do 
with the lighterage. Defendants were to arrange 
it. But then they asked me what we (the plain
tiffs) would allow off our lump sum charge of 
2s. 9d.”  Now, the lump sum charge of 2s. 9d. is 
an inclusive charge made in respect of landing, 
delivering, weighing, and warehousing for, I  think, 
the first fortnight; and it is a charge of 2s. 9d. 
Groom said : “ We will allow off that lump sum 
charge for lightering, which we are not to do— we 
will allow Is.” And the plaintiffs added this : 
“ According to an arrangement with the Granary 
Keepers’ Association, we are under a penalty of 
100/. not to allow more than Is.”

In  the judgment of the learned judge below that 
Is. is taken into account, and the plaintiffs have 
paid that Is. In  other words, it is deducted from 
the sum for which judgment has been given, and 
is taken into account in arriving at the judgment. 
The plaintiffs admit liability to make a deduction 
of Is. in respect of lighterage. So that plaintiffs’ 
story is that they were to allow Is. in respect of 
lighterage, and that the defendants were to 
undertake the burden of lighterage, to obtain 
barges, to obtain lightermen to lighter the goods 
from the ship to the Sufferance Wharf, and the 
defendants were to pay them.

The defendants’ story is quite different. The 
defendants’ story is : True it is that Falby on 
our behalf found Fletcher, who in turn found 
four barges to lighter goods, but that is all we 
were to do. We simply put Fletcher into 
communication with the plaintiffs and everything 
else was to be arranged by the plaintiffs. A ll we 
did was to find a man named Fletcher, who found 
barges, and to give the plaintiffs Fletcher’s tele
phone number and let them do the rest. True it 
is Fletcher said he would not lighter at Is. id .,  
which was the ordinary charge; that he would 
want 2d. more. True it is that subsequently, upon 
a communication from the plaintiffs, we agreed 
to pay the extra 2 d , that in other words, the 
plaintiffs were to pay Is. 4d. for lightering and 
defendants were to find the extra 2d. That 
is the defendants’ story.

Having regard to the evidence given and to the 
documents, I  should draw the same conclusion as 
the judge drew from the evidence which was 
adduced before him, and, furthermore, he speaks 
of the conflict of evidence there was. He refers 
to the conflict as being not unusual in cases of 
lighterage, and arrives at the conclusion that the 
truth is on this occasion on the plaintiffs’ side. 
He found that the plaintiffs’ story is in substance 
the true one, that the defendants were to find the 
lighterage and pay the lightermen, and all the 
plaintiffs were to do was to contribute Is. towards 
the cost to the defendants.

The judge says : “ I  find that the truth is this, 
so far as I  can find it out of this inconsistent 
evidence, that as between the plaintiffs and the 
defendants, the plaintiffs declined to do any 
lighterage, and the defendants undertook to 
do it. I  find, secondly, that the defendants 
ordered the barges from Fletcher at Is. 6d.”  
And then he goes on to deal with another matter. 
So that so far as the conflict of evidence is con
cerned the judge comes to the conclusion that the 
plaintiffs’ story is rig h t; and that the contract 
for employing lighters was between the defen-
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dants and Fletcher and not with the plaintiffs; 
the only concern of the plaintiffs was to allow the 
abatement of Is. Thereupon the wheat in ques
tion was delivered ex this steamship to Fletcher’s 
barges and it was laden on four barges. The 
M a ria n  carried a small quantity, 135 quarters, 
which was only about a quarter of the capacity 
of the barge. The Percy took the bulk, 588 
quarters. And the rest of the wheat was divided 
between two barges, the M in n ie  and the Spray. 
The next thing that happened was this. An order 
was given and lodged with the ship to deliver the 
wheat to Fletcher, and Fletcher, on the 17th Nov., 
wrote this letter to the plaintiffs:

D ear S ir,— Ex Olenstrae.— Please note th a t we ho ld 
to  you r orders 16301 qrs. wheat a t 62.

That is 62lb. to the bushel. And then he men
tions the particular barges on which the wheat 
was loaded.

The next thing that happened is that defen
dants wanted warrants for the goods, and they 
applied to the plaintiffs to give warrants. 
The wheat was in barges, having been delivered 
over the side of the ship; and the posi
tion which the plaintiffs had indicated, the 
difficulty there was in discharging the barges, 
seems to have accurately described the posi
tion. Because the barges were discharged on 
these days : The first barge that had only 135 
quarters was discharged on the 20th Nov.—a 
special effort was made to discharge, that barge 
because she had only a small quantity of wheat 
compared with her capacity, and the barge was 
required. The next barge, the Percy, discharged 
on the 25th Nov. The other barges were not 
discharged for a long time afterwords; and, as 
I  gather, there was no opportunity to discharge 
them, because the evidence was that the frontage 
was continuously occupied with Government craft, 
to which preference had to be given. The M in n ie  
and the Spray did not discharge until the follow
ing January, one on the 9th Jan. and the other 
on the 19th Jan.

In  the meantime those barges were, as we are 
told, not at the plaintiffs’ wharf, but were detained 
in the dock until there was vacant space at the 
frontage for these barges to discharge.

Meantime the defendants, having asked for 
warrants, had sold the wheat.

Now the warrants were dated the 18th 
Nov., and were given by the defendants on 
the 19th Nov. When the plaintiffs were asked 
for warrants they wished to have something 
in writing from Fletcher to show that he held 
the wheat to the plaintiffs’ order, so that they 
might consider that the wheat was under their 
control. Other wise they would be giving warrants 
for wheat not only in their warehouse, but in 
respect of which they had no documents to show 
they were entitled to the wheat or would ever 
receive it.

The documents were two in number. One 
was a letter from Fletcher to Thos. Groves 
and Sons, showing that Fletcher held to plaintiffs’ 
order 1630 quarters of wheat, and the other was 
an authority which Fletcher obtained from 
the defendants dated the 18th Nov., and in these 
words :

D ear S ir,— Please de live r the above 1630 quarters 
wheat ex s.s. Olenstrae to  Messrs. Thomas Groves and

Sons’ P la tfo rm  W h a rf, and ob lige.— Y ours tru ly , W e b b  
and K k n w a r d .
So that the documents were first a letter from the 
defendants to Fletcher to deliver the wheat to 
Thos. Groves and Sons, the plaintiffs; and then a 
letter from Fletcher to Thos. Groves and Sons 
that they held the wheat to Thos. Groves and 
Sons’ order.

In  that way the plaintiffs obtained some docu
mentary evidence that the wheat was under their 
control.

Thereupon warrants were issued dated the 
18th Nov., and were handed over to the defendants 
on the 19th Nov.

Application for the warrants was not made to 
the plaintiffs personally, but to Smith, their 
manager or representative, and by Smith passed 
on to Groves, who gave evidence.

According to Smith’s evidence, the defendants 
wanted the warrants as soon as possible. Groom 
was called, and he said the message that reached 
him was that the warrants were urgently required, 
and they were given at the date they were said to 
have been given, and for weeks and weeks after
wards the wheat that was damaged was not m 
their warehouse, but remained in the barges. 
And the question is whether and what implied 
undertaking to indemnify is to be inferred from 
the circumstances under which these warrants 
were given.

The warrants were certainly given. The ap
plications for the warrants was made at a time 
when the defendants must in my judgment be 
taken to have known that the wheat was not u* 
the warehouse, and was not likely to reach the 
warehouse for a considerable time, and not likely 
to be landed for some time— that is the effect ot 
the conversation with the plaintiffs, and it turned 
out to be true in the events which have happened-

The defendants also required the warrants, as A 
think, for the purposes of sale—it was not abso
lutely essential, but it would be convenient to 
have the warrants for sale— because they did se 
the wheat within a very few days of obtaining tb 
warrants. j

The warrants dated the 18th Nov. were hande 
to them on the 19th Nov., and they sold the we®® 
within nine days. On the 28th Nov. was to 
contract for sale. They indorsed the warrant > 
and delivered them to the purchaser, and the p®*' 
chaser claimed possession of the wheat under tn 
warrants. -

I t  so happened that at the time the wheat tv 
delivered, I  think some time in January—part o 
the 14th and part on the 19th— when the whe 
was claimed and delivered under the warra® , 
part of it  was damaged. I t  appears tn 
one of the barges was leaky. Water lea* 
into the barge and damaged the 'vhe® 
and, apparently, the wheat had not bs 
sufficiently covered with tarpaulins to keef> 0 
from the rain, and rain had also damaged it._ L i  
consequence is that the plaintiffs having 1S8? 
warrants in respect of wheat without any re 0fS 
ence to damage—clean warrants—the purcha» 
were entitled to rely on the warrants a8 . u n 
clean warrants entitling them to wheat 
damaged by fresh water; and then when 
wheat came to be delivered there was damage 
which the wharfingers were liable on * 
warrants. A  sum of something over 1001, ^ ^  
is the amount in dispute in this action, had
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paid by the plaintiffs to the holders of the 
warrants for damage, and it is in respect of that 
claim that the present action is brought.

I t  is said first that the defendants only asked for 
warrants in the ordinary course of business, and 
that being so there is no presumption that they 
were to indemnify the wharfinger in respect of 
any damage to the goods. In  my judgment the 
application was not in the ordinary course of 
bnsiness. I t  was anticipating what would be the 
ordinary course of business. No doubt when the 
goods reach the warehouseman he should on 
demand issue warrants. But this was before they 
reached the warehouse, when all he had was a 
letter placing them under his control, when he 
had had no opportunity of examining them to see 
whether the wheat actually given into his custody 
was damaged or not.

Secondly, I  think the true inference from the 
facts is that the defendants must have known, and 
certainly their agents, the lightermen, knew the 
wheat was still in the barges, and they had no 
reason to believe at this short interval of two days 
after the conversation that the wheat was in the 
warehouse. On the contrary, they had every 
reason to believe it was not, and if they had asked 
the lightermen employed by them they would 
nave been told at once that it  was not.

The learned judge, with regard to that part of 
the case, says: “ I  find next that the defendants, 
for their own purposes, asked Groves for warrants, 
and that Groves, having got both the defendants 
and Fletcher to agree to deliver to him, issued the 
warrants. In  my view this did not disturb in any 
^ay the relations between the plaintiffs and the 
defendants as to lighterage ; it  did not amount to 
‘ue plaintiffs taking over the liability for lighter
age, which they previously refused to do; it did 
amount to the plaintiffs issuing, for the defen
dants’ benefit, certain warrants in order that they 
’fcight sell the goods which the plaintiffs, by 
Reason of the documents they had got, thought 
l hey were safe in thinking would cover them.” 

Now the consequence of having obtained these 
clean warrants was that the defendants were able 
r? sell this wheat as undamaged and to receive 
"Oe full price of the wheat as undamaged wheat. 
*o r any damage due to the negligence of the 
cghtermen the defendants would have a claim 
against the lightermen, and the result has been 
hat the plaintiffs, who have not received the price 

• * wheat, the plaintiffs as warehousemen have 
ad to pay for the damage caused to the wheat 
imply by reason of the fact that they issued clean 
arrants, while the defendants, who were the pro

prietors of the damaged wheat, who have a right 
ti, ^ io n  against the lightermen, have received 

T + • 1 Pr*ce th° wheat.
a(f. is under these circumstances that the present 
Ji j  i® brought. In  my opinion the view the 

Uhge took at the trial was the right one. The 
th a**®8 never accepted as between them and 
o 6 defendants any liability in respect of damage 
^casioned by the lightermen. I  think the case 
o well within the principle of various cases 
•j. at have been cited to us. I  am not sure that 
»if18 kest expressed by Bowen, L.J. in B ir -  
a n j * arrl and D is tr ic t Land Company v. London 
c> “ North- Western R a ilw ay  Company (55 L . T.

P,-699; 34 Ch. Div. 274). He first deals with 
the k° ¡indemnity by express contract, and 

n he goes on to deal with the right to in

demnity by implied contract. Thus: “ By 
implied contract if the true inference to be drawn 
from the facts is that the parties intended such 
indemnity, even if they did not express them
selves to that effect, or if there is a state of 
circumstances to which the law attaches a legal 
or equitable duty to indemnify, there being 
many cases in which a remedy is given upon 
an assumed promise by a person to do what 
under the circumstances he ought to do.” 
Now, here the defendants asked the plaintiffs 
to issue warrants before they had an opportunity 
of examining the wheat. They did issue clean 
warrants, and it is, to my mind, obvious that under 
these circumstances for any damage to the wheat 
before it  is actually in the custody of the plain
tiffs, the defendants ought to indemnify the 
plaintiffs, they in turn having their right of 
action over against the lightermen by whose 
negligence the damage was caused.

Again, Lord Halsbury, in Sheffield Corporation  
v. Barclay  (93 L. T. Bep. 83; (1905) A. 0. 397), 
adopts as an accurate statement of the law the 
contention put forward by Mr. Cave, who was 
arguing for the plaintiff in Dugdale v. Lovering  
(32 L. T. Rep. 155; L. Bep. 10 C. P. 196): “ I t  
is a general principle of law when an act is done 
by one person at the request of another which act 
is not in itself manifestly tortious to the know
ledge of the person doing it, and such act turns 
out to be injurious to the rights of a third party, 
the person doing it is entitled to an indemnity 
from him who requested that it  should be done.” 
That was the contention, and Lord Halsbury 
said: “ The principle insisted upon by Mr. Cave 
in his argument quoted above has been un
doubtedly sanctioned as part of the law by several 
old decisions, and I  think the principle as enun
ciated is well established.” What happened here 
is this. One person at the request of another, the 
plaintiffs at the request of the defendants, did an 
act—they issued warrants as clean warrants before 
the wheat was in their warehouse. I t  turns out 
to be injurious to the rights of third parties, that 
is to say, the purchasers of the wheat having pur
chased on the faith of the warrants, it  turned out 
that wheat they obtained was not clean wheat but 
damaged wheat. They were injured thereby. 
The person doing that act is entitled to an indem
nity from him who requested that it should be 
done. The defendants having requested that it 
should be done, the plaintiffs are entitled to an 
indemnity in respect of the loss and damage they 
incurred through liability to the third party, who 
acted on the assurance of their warrants.

Under these circumstances I  am of opinion that 
on all grounds the judgment of Scrutton, J. was 
quite right. The liability, according to his judg
ment, falls where it ought honestly and in good 
conscience to fall, and where, in my opinion, it  
also falls legally. I  think the appeal fails and 
should be dismissed.

P i c k f o r d , L  J.—I  am of the same opinion.
I  do not intend to go through all the facts 

again. The first, and perhaps the most important 
question is, who employed the lighterman ? 
Scrutton, J. has found, after hearing and con
sidering all the evidence, that it  was the defen
dants who employed him. I  see no reason to 
differ. The conduct of both parties is not un
naturally inconsistent with the case they set up, 
but Scrutton, J. considered the evidence of the
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witnesses and the inconsistencies on either side. 
The defendants then employed the lighterman, 
so far as the evidence goes—the question whether 
the damage was occasioned hy the default of 
the lighterman was not tried, of course; if that 
ease is ever tried the evidence may turn out 
different, but if the lighterman was negligent 
the defendants would have a remedy against him. 
The plaintiffs, who did not employ the lighter
man, and, in my opinion, never had privity 
established between them and him at any time, 
would have no remedy against him. The defen
dants obtained warrants from the plaintiffs 
which they used in this sale of wheat. I  quite 
agree it wouid be possible to sell it  without the 
warrants, but it  is usual to obtain them, for it 
facilitates matters. They did obtain them, and 
they sold the wheat, and have received the whole 
proceeds without any deduction or any counter
claim for damage at all. In  consequence of 
having issued those warrants the plaintiffs became 
liable to the purchasers of the wheat and have 
paid to them the amount claimed for damage to 
the wheat, so that the plaintiffs who did not 
employ the lighterman, who had nothing whatever 
to do with the damage, and who have received 
nothing but the warehouse charges, part of 
which they have credited in the action, have got 
to bear the whole of the loss occasioned by the 
damage to the wheat, and the defendants who, by 
their agent or contractor, had occasioned the 
damage, have received the full price of it, and 
have not to pay for the damage at all. Still, 
if the legal result is to leave the damage upon the 
plaintiffs they must bear it. We have to see 
whether the legal position leaves that damage 
upon the plaintiffs. They were asked to give 
warrants when the wheat was in the lighters and 
not in their warehouse. That is contrary to the 
usual practice where the lighterman is not em
ployed by the warehouseman, and in order to 
make themselves safe, as they thought, at any 
rate, tp a certain extent, the plaintiffs got the 
documents which have been mentioned from 
Fletcher and from the defendants to assure them
selves that the wheat would not be delivered to 
any one else They secured themselves to that 
extent. They did not secure themselves against 
the risk of the wheat being damaged in the 
lighters, because neither party thought that was 
to be contemplated. Of course, it was always 
possible; but neither the plaintiffs nor the 
defendants thought it  was a matter to be con
sidered. I f  the lighterman was employed by the 
defendants, the damage was not due to any act or 
default of the plaintiffs or their servants, and 
they had no opportunity of finding it out before 
they gave the warrants which they gave for the 
convenience of the defendants. Is the proper 
inference in those circumstances that the plaintiffs 
intended to take the risk of that unknown 
quantity or that it still continued a risk of the 
defendants, who had a remedy against the lighter
man ? In  my opinion the conclusion to be drawn 
from the facts, as they appear in the evidence, is 
that the latter was the case. I t  still continued a 
risk of the defendants, and they had a remedy 
against the lighterman for it, if it were to be 
occasioned by the lighterman’s default. I f  that 
be so, it seems to me, applying the principle which 
is stated in the passage from Lord Bowen, L. J,’s 
judgment which has just been read, there is a

[C t. of A pp .

state of circumstances from which an implied 
promise to indemnify the plaintiff against that 
risk, which was really the risk of the defendants, 
arises.

That was the conclusion to which the learned 
judge came, and in my opinion it was the right 
conclusion. I  think the appeal should be dis
missed.

B a n k e s , L.J.—I  agree.
There-are two questions raised in this appeal. 

The first is a question of fact, as to which I  do 
not desire to say anything, except to say that 1 
agree with the view which Scrutton, J. took, the 
question being whether it was the plaintiffs or 
whether it  was the defendants who engaged the 
lighterman.

The second question is as to the proper infer
ence to be drawn from the facts as found. Upon 
that I  must say I  have had very considerable 
doubt during the course of the argument as to 
what the true view of the facts is, but I  have 
come to the conclusion that the view taken by 
Scrutton, J. was the right view. In  the caB6 ot 
Sheffield Corporation v. Barclay {sup.), Lord Davey. 
at p. 401, speaks of the inference as an inference 
of fac t; whether it  is an inference of fact or a 
mixed inference of law and fact it  does not seem 
to matter very much. In  the case of B irm ingham  
and D is tr ic t Land  Company v. London and North- 
Western R a ilw ay Company {sup.), Bowen, L  J- 
sums up the cases in a passage which I  desire to 
adopt. He says: “ They all proceeded upon the 
notion of a request which one person makes under 
circumstances from which the law implies tha 
both parties understand that the person who aots 
upon the request is to be indemnified if he does so. 
That raises two questions—first of all, as to what 
the request was ; and, secondly, as to the circuu? 
stances under which it was made. Now, in th> 
case, there is no doubt that the defendants dm 
request, and, accepting Scrutton’s, J. finding, 
there is no doubt at all as to the circumstances 
under which it was made. The request was a 
request to issue warrants for this wheat, and tn 
warrants, of course, when once issued, made tn 
plaintiffs responsible for the delivery of the wbea 
in the condition in which it was stated to n 
according to the warrants. That was the reqn0S 
that was made. The circumstances under whic 
it was made were these: The wheat at the time a 
which the request was made was in lighters, an 
it  was in lighters, I  am satisfied, to the knowleag 
of both parties, and in lighters which had bee 
engaged by the defendants. I t  was also know 
or contemplated that the wheat might remain i 
these lighters longer than ordinary—that is to say. 
longer than was just necessary to convey * 
wheat from the ship’s side to the warehon ’ 
because the plaintiffs had intimated that tn J 
would not be responsible, and could not underta 
to place the wheat in the warehouse on any P 
tieular day or at any particular time. Now, n® t 
those circumstances, it  followed that the w 
during the time it  remained in the h g o "  
whether it  was long or whether it was short, 
exposed to risk of injury from negligence on * e 
part of the lightermen in charge or from so ^  
defect in the craft, and it also followed as P®r.0O. 
the circumstances from the fact that the ^e. -0 . 
dants had engaged the lighterman and the p u 
tiffs had not that if the wheat did suffer any 8 j 
injury the defendants would have a remedy aga‘
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the lightermen in respect of that injury, but the 
plaintiffs would not. The circumstances also 
included this fact, that if the plaintiffs gave the 
warrants in the form of clean warrants they would 
become liable to anybody in whose hands those 
warrants came for the delivery of the wheat as 
undamaged wheat, whereas, as a matter of fact, it 
might have become damaged, and under circum
stances which would give them no remedy for 
the damage, but would give the defendants a 
remedy. Those being the circumstances, what is 
the true inference to be drawn? Now, it  seems 
to me plain from a consideration of the cases 
that this doctrine of implied warranty is not con- 
hned to risks which are in the contemplation of 
the parties at the time the request is made, but it 
extends to risks which actually occur, provided 
they are the direct result of acting upon the 
r?3u®st- Now, in this particular case the plain
tiffs had been exposed to this risk of paying for 
the damage to the wheat as a result of giving 
clean warrants, and they had been exposed to that 
tisk in consequence of acting upon the request of 
the defendants. Under these circumstances, in 
my opinion, the true inference to draw, whether 
it be an inference of fact or an inference of law, 
or mixed fact and law, is that the defendants 
must be taken to have impliedly promised—that 
18 t °  say, it muBt be taken that they would have 
promised as a matter of ordinary business had 
the circumstances been brought to their attention 
“~that if  the wheat was i n jured whilst it  was in 
the lighters engaged by the defendants, and 
Paid for by the defendants, the defendants 
"ould accept responsibility and not the plain- 

On these grounds I  think that the 
judgment must stand. I  wish to say what I  
think I  omitted, that I  am quite satisfied on the 

idenee that when the defendants asked for the 
arrants they knew that the wheat was still in 
ne lighters and would continue to be there for 

know *̂me’ ^kough for how long they did not
Appeal dismissed.

f o ^ [ 0 it0 r8 : for the appellants, Lowless and Co.; 
ahd Beega» r POndent8’ Keene’ M a rd an d> Bryden,

H I G H  c o u r t  o f  j u s t i c e .

K IN G ’S BENCH D IV IS IO N .
A p r i l 10 and 18,1916.

(Before H o r r i d g e  and R o w l a t t , JJ.)
^ M p i a  O i l  a n d  C a k e  C o m p a n y  L i m i t e d  v . 

e ° d u c e  B r o k e r s  C o m p a n y  L i m i t e d , ( a )

°ntract— Sale of goods—Resale— Custom -Buyers  
accept orig inal shipper’s appropriation  — 

■ueasonableness of custom.

connection w ith a contract for the sale of goods a 
wh^n?e had arisen between the parties as to 

'¡ether a certain tender was a good tender or not. 
c> e Question was referred to arbitration under a 

wse in  the contract, and an award was du ly  
0 • That was carried to the Board of Appeal,
the t/le^  slated a. special case fo r the opin ion of 

court. Certain questions were put to the court,
Reported by L . H. Barnes Esa., Barrtster at-Law. 

y OL. X II I . ,  N. S.

and the material one was whether under the terms 
of a certain contract there could be a va lid  tender 
or appropriation o f a cargo shipped on board the 
C. to the buyers at a time when the vessel was 
wrecked and the cargo had become a total loss. 
The D ivis iona l Court answered those questions in  
the negative: (12 Asp. M ar. Law Cas. 570; 
111 L . T. Rep. 1107). Thereupon the matter 
went back to. the Board of Appeal, and they 
made an award in  which they stated that while 
they “  unreservedly accepted the said answers upon 
he construction o f the contract as a matter of 
law, apart from  the custom of the trade ” they 
nevertheless found that by a long-established and 
well-recognised custom of the trade in  cases of 
resales buyers under the form of contract im pliedly  
agree (1) that they w ill accept the original 
shipper’s appropriation passed on without delay i f  
valid at the time of being made by the orig inal 
shipper;  and (2) that sellers shall be under no 
obligation to make any appropriation other than 
that of passing on a copy of orig ina l shipper’s 
appropriation without delay, even though that 
appropriation at the time of being passed on might, 
apart from the custom and im plied agreement, be 
inva lid  ;  and they found that there was a valid  
appropriation to the buyers under this contract.

On a motion by the buyers to set aside the award on 
the ground that i t  was bad on the face of i t  or 
wrong in  point of law, they contended (1) that the 
custom was unreasonable, and (2) that i t  was not 
applicable to the contract in  question, the contract 
not being a “ resale,”  and the orig ina l shipper’s 
appropriation not being valid, as the goods were 
lost before that appropriation was made.

Held (dismissing the motion), that the custom being 
one which honest and fair-m inded men would 
adopt was reasonable; and that the buyers’ other 
contentions could not be established, the special 
case, by which alone (i f  at a ll) they could be esta
blished, not form ing part of the award.

F u r t h e r  c o n s i d e r a t io n  o f  a  m o t i o n  t o  s e t  a s id e  
a n  a w a r d .

On the 30th May 1915 the Produce Brokers 
Company Limited (hereinafter called the sellers) 
agreed to sell and the Olympia Oil and Cake 
Company Limited (hereinafter called the buyers) 
agreed to buy 6000 (10 per cent, more or less) 
tons of 22401b. each Harbin and (or) Dalny Soya 
beans to be shipped from an Oriental port or 
ports during Dec. 1912 and (or) Jan. 1913 by 
steamer direct or indirect v ia  Suez Canal or Cape 
to Hull, at 71. 18s. 9d. per ton, gross weight, ex 
ship, usual new bags included. The contract 
provided: “ I f  shipped as a cargo buyers to have 
the option of charter-party.”

Clause 3 of the contract provided:
Particulars of shipment, with date of bill or bills 

of lading and approximate weights marks (if any), 
and number of bags to be declared by original sellers 
not later than forty days from the date of last bill of 
lading. . . .  In ease of resales copy of original 
appropriation shall be accepted by buyers and passed 
on without delay. Buyers shall not object to slight 
deviations in marks so long as the beans can be identi
fied on arrival as the bond fide shipment intended to 
be delivered on the declaration. . . .

Clause 10 of the contract provided:
This contraot is to be void as regards any portion 

shipped that may not arrive by the ship or ships deolared 
against this contraot, and also if shipment or delivery be

3 E
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prevented by embargo, hostilities, prohibition of export, 
or blockade.

The form of contract used was the printed 
form of contract used by the Incorporated Oil 
Seed Association for adoption by persons engaged 
in the oil seed trade in Bales of cargoes of Man
churian Soya beans with slight variations adopted 
by the parties.

By a contract dated the 9th Sept. 1912 the 
sellers purchased from the East Asiatic Company 
(the shippers of the cargo), under a contract 
similar to the above-mentioned contract, an 
identical quantity of 6000 tons, 10 per cent, more 
or less, Harbin and (or) Dalny Soya beans for 
shipment in Dec. 1912 and (or) Jan. 1913.

By letter dated the 24th Jan. 1913 the sellers 
informed the buyers that they had not yet received 
a tender, but believed that the same would be in 
the Canterbury.

On the 29th Jan. 1913 the sellers agreed to pur
chase from the buyers 6000 tons Harbin and (or) 
Dalna Soya beans, December-January, to Hull, 
and stated in their letter of this date confirming 
the purchase : “ We shall put this against our sale 
to you of the 30th May 1912.”

On or about the 4th Feb. 1913 the sellers 
received a notice of appropriation of 6400-6600 
tons per Canterbury, stated to have sailed from 
Vladivostok on the 31st Jan. By letter dated 
the 4th Feb. the sellers declared and appro
priated this shipment to their contract with the 
buyers, and claimed that the buyers should 
retender the same in fulfilment of the contract of 
the 29th Jan. 1913.

The Canterbury sailed from Vladivostok on the 
evening of the 3rd Feb., and shortly after sailing 
struck submerged rocks fifteen miles from 
Karatsu. She was towed off on the 4th Feb., but 
foundered immediately afterwards. The loss was 
known in London at about 3 p.m. on the 4th Feb. 
I t  was not known to the East Asiatic Company 
at the time of their tender, but the sellers were 
aware of it  at the time of making their said 
tender.

The buyers contending that they were not 
bound to accept the tender per Canterbury, arbi
tration was claimed under the terms of the con
tract and the dispute was referred to arbitration 
in pursuance of the rules indorsed on tha contract. 
The umpire, by his award dated the 19th May 
1913, awarded “ that the appropriation per 
Canterbury is a good appropriation iD the terms 
of the contract, and must be accepted by the 
buyers.”

The buyers thereupon appealed from the award 
to the committee ot appeal of the Incorporated 
Oil Seed Association, and certain members were 
elected as a board of Appeal to hear the appeal, 
in accordance with the provisions of the contract 
and the rules and regulations of the association.

The buyers contended before the board :
(1) That, the steamship Canterbury having 

sunk or been lost with her cargo before the 
tender by the sellers, the said tender was bad.

(2) Alternatively that the said tender was bad 
because the sellers knew of the said sinking or 
loss of the Canterbury and (or) her cargo before 
they made the said tender.

(3) That there was not a resale within the 
meaning of clause 3 of the contract, the sale to 
the buyers having taken place before the sellers 
purchased the beans under the contract of the

9th Sept. 1912, and that tbe buyers were not bound 
to accept the tender as an appropriation passed 
on by their sellers on a resale.

(4) That the provisions of clause 3 as to resales 
could not in this case apply, the Canterbury and 
her cargo being at the bottom of the sea when 
the sellers made or purported to make the 
appropriation.

The buyers requested the board to state a case 
for the opinion of the court on the question of 
law arising in the reference.

The sellers contended:
(1) That under clause 3 of the contract the 

buyers a? “ buyers ” from the sellers under a 
resale, were bound to accept as a valid declaration, 
the copy of the original appropriation received 
by the sellers and handed on by them to the
buyers.

(2) Alternatively that by clause 3 the sellers, 
having passed on without delay to the buyers the 
copy of the original appropriation, received and 
accepted by them as “ buyers,” were entitled to 
call on the buyers to accept such copy as a valid 
declaration.

(3) That by reason of the loss of the Canterbury
with all her cargo the contract became void pur
suant to clause 10 of the contract. . .

The questions of law submitted in the special 
case stated by the board at the request of the 
buyers were : .

(1) Whether, regard being had to the terms oi 
the contract of the 30th May 1912, a tender or 
appropriation under clause 3 could validly be 
made if at the material time, and whether to the 
knowledge of the sellers or not, the vessel and her 
cargo had already become a total loss.

(2) Whether there was any difference “ in cas® 
of resales,” and, if so, whether the sentence 
clause 3, “ In  case of resales copy of original appro; 
priation shall be accepted by buyers and passed 
on without delay,” applied to the facts of this case.

(3) Whether under the circumstances above 
detailed the provisions of clause 10 of the contrac 
applied so as to render the contract void a 
regards the beans shipped by the Canterbury 
which had not arrived by that vessel.

(4) (a) and (6) was not relevant to this case.
(5) Whether the sellers were relieved f r ° . ,

every obligation to the buyers under the sai 
contract by tendering the cargo shipped Ve 
steamship Canterbury. .

The court answered questions 1, 2, 3, and & 
the negative, and sent back these answers to tu 
board of appeal: (12 Asp. Mar. Law Cas. 5/ ’ 
111 L. T. Rep. 1107 ; (1915) 1 K . B. 233). ,

On the 25th June 1914, the board of appe»  ̂
having considered the case and the answers 
the High Court of Justice to the questions sta 
in the special case in the matter of the sJ.^ 
arbitration, unreservedly accepted the sa 
answers upon the construction of the eon"Ta ’ 
as a matter of law, apart from the custom ot 
trade, but it  nevertheless found :

(1) That by the long established and s ^  
recognised custom of the trade in cases of rBB8, 00 
buyers under the form of contract impliedly ag ' 
with their sellers (a) that they will accept 
original shipper’s appropriation passed on^vitn 
delay, provided that the original shippers’ apP ^  
priation was valid and in order at the tun  ̂
being made by the original shipper to his buy ̂  
and (b) that those sellers shall be under no
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gation to make any appropriation other than that 
of passing a copy of original shipper’s appropria
tion without delay, even though the said appro
priation at the time of being passed on might, 
apart from such custom and implied agreement, 
he invalid and not in order.

(2) That the appropriation by Messrs, the 
Produce Brokers to the Olympia was made 
under a resale, to which the said custom of the 
trade applies; and

(3) That the appropriation of the original 
shippers, the East Asiatic Company Limited, to 
their buyers, Messrs, the Produce Brokers, was 
valid and in order, and they do hereby decide 
and award that the original award, dated the 
■19th May 1913, of Berthold Pinner, the umpire 
appointed in the arbitration, be varied, and award 
that Messrs, the Olympia are bound to accept as 
S'Aulid appropriation under the contract of the 
cOtb May 19Í2 copy of the original shippers’ 
appropriation, passed on to them by Messrs, the 
-Produce Brokers.

The buyers then moved to set aside the awards 
ot the 19th May 1913 and the 25th June 1914 on 
the following grounds:

(1) That each of the awards was bad on its 
race or wrong in point of law.
. (2) That the appeal committee exceeded their 
Jurisdiction in determining whether the custom 
tuentioned in the award dated the 25th June 
r»14 had any existence in fact or in deciding 
hat the Olympia Oil and Cake Company Limited 

^ere bound by the alleged custom to accept the 
appropriation therein referred to, which was 
hvalid under the terms of the contract.

(3) That the members of the appeal committee 
^conducted themselves as arbitrators in not 

F*vi?rg proper effect to the answers of the court 
j tri® questions of law submitted by them in the 
° rm ° f  a special case for the opinion of the 

_ an<̂  judgments delivered by the court 
di r  6 May 1914 in exceeding their juris- 

ction as aforesaid; and in determining the ques- 
°h of custom without any evidence, or without 

r .v*hg the Olympia Oil and Cake Company 
to^ e d  any opportunity of adducing evidence 
C0<fPr°ve the alleged custom or of putting their 
bef ten '̂ons w*th reference to the alleged custom 
the°re a PPea l committee, or of requesting 
0 . appeal committee to state a case for the 
0y!ni°n ° f  the court on the question of law arising 
UotK 1̂ eqUe8tionof a^e8e<I  custom, or in 
the ao any proper judicial investigation of 

uiatters relating to the alleged custom.
*tut^ ^ a t  the award of the 25th June 1914 was 
mpvTPerly procured by reason of the matters 

Qtioned in par. 3 hereof.
J j  DrAsional Court (Horridge and Rowlatt, 
Ren 'A'8p' Mar. Law Cas. 71; 112 L. T. 
siste 1**^ held that the custom was not incon- 
that fi, w‘^  the terms of the contract, but 
the .® arbitrators had no jurisdiction to find 
tore i?l®tence of the custom, and that there- 
X)iv; . ere must be a further inquiry by the 
Once81#1!^  ^°urt as to the existence or non-exist- 
the . e 9 u®tom. They accordingly adjourned 
an n °tion in order that the parties might have 
9aeat^>0r*'nn’ty ° t filing further affidavits on this

Riclif6 *jOU’ t ° f  Appeal (Buckley, Phillimore, and 
kÍ0rd> L.JJ.) (13 Asp. Mar. Law Cas. 71;

112 L. T . Rep. 744), affirmed the decision of 
the Divisional Court solely on the authority of 
Hutcheson and Co. v. Eaton and Son (51 L. T. 
Rep. 846 ; 13 Q B. Div. 861) and Re A rb itra tion , 
North-W estern Rubber Company v. Hiittenbach  
and Co. (99 L. T. Rep. 680 ; (1908) 2 K . B. 907.).

The sellers appealed, and the House of Lords 
(114 L. T . Rep. 94; (1916) A. C. 314) allowed the 
appeal, and declared that the motion of which 
notice was given on the 11th July 1914 ought to 
be dismissed as to grounds 2, 3, and 4 contained 
therein, and the case remitted to the Divisional 
Court to determine it upon the first ground con
tained in the notice.

Leslie Scott, K .C . and C. R. Dunlop  for the 
applicants the buyers.

D. C. Leek, K.C. and F. D . M acK innon, K.C. 
for the respondents, the sellers.

Cur. adv. vult.
A p r i l 18.—H o r r id g e , J. read the following 

judgment;—
The notice of motion in this case asked that 

two awards dated the 17th May 1913 and the 
25th June 1914 might be set aside upon the 
four grounds therein stated. Grounds 2, 3, 
and 4 have now been disposed of by the decision 
of the House of Lords reported in 114 L. T. 
Rep. 94; (1916) App. Cas. 314, but the first 
ground remains to be disposed of.

This ground is that each of the awards was 
bad on its face or wrong in point of law. The 
points relied upon undev this head were as 
follows: (1) That on the face of the awards 
there was an incompatibility between the con
tract and the custom; (2) that the custom was 
unreasonable; (3) that the custom was not 
applicable to the contract in question. As regards
(1), it was admitted before us we had already on 
the previous hearing decided that the custom was 
not incompatible with the written contract.

The second question is whether or not the 
custom was unreasonable. A usage is not reason
able unless it be fair and proper and such as 
reasonable, honest, and fair-minded men would 
adopt: (Paxton v. Courtnay, 2 Foster and Fin- 
layson, p. 131). The custom found in this case by 
the arbitrators was (a) that the buyers impliedly 
agreed with their sellers that they would accept 
the original shipper’s appropriation if passed on 
without delay, provided that the original shipper’s 
appropriation was valid and in order at the time 
of being made by the original shipper to his 
buyer, and (5) that the sellers should be under no 
obligation to make any appropriation other than 
that of passing on a copy of original shipper’s 
appropriation without delay, even though the said 
appropriation at the time of being passed on 
might, apart from such custom and implied agree
ment, be invalid and not in order.

To put the above more shortly it  amounts in 
my view to saying that when the parcel of goods 
to be shipped has been resold and a proper appro
priation has been made of a particular shipment 
in the first instance, a copy of that appropriation 
will be accepted by the purchaser under the 
second contract, even though the goods have at 
the time of the appropriation been lost. I  cannot 
see why such an agreement cannot be fairly and 
properly made between reasonable, honest, and 
fair-minded men. On behalf of the respondents 
it was said that the finding of the arbitrators was
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conclusive as to the custom being a legal custom, 
and therefore a reasonable custom ; but I  think, 
notwithstanding the finding of the arbitrators, if  
the custom as set out in the award was, in our 
opinion, unreasonable, we should have been entitled 
to say so, as the nature of the custom fully 
appears from the finding. I  have already said 
I  do not think it is unreasonable.

The third ground that the custom was not 
applicable was based on two contentions, (a) that 
the second finding in the award that it  appeared 
the appropriation was made under a resale was 
wrong on the face of the award; (6) that on the 
face of the award it appeared that there was no 
original shipper’s appropriation which was valid 
and in order, inasmuch as the loss of the parcel 
took place before the first appropriation was 
made. I t  was admitted that in order to establish 
either of these contentions it  was necessary to 
hold the special case formed part of the award. 
Whilst not deciding that either of these con
tentions could in fact be established from the 
findings of the special case, I  base my judgment 
on my view that the special case formed no 
portion of the award. The arbitrators merely 
accept the law as decided by the Divisional Court 
upon this case, and they in no way incorporate it 
in the final award. The objection that the award 
is bad in law on the face of it  must be dealt with 
strictly, and the a ward is limited to the documents 
which really form part of it. The motion must 
be dismissed with costs.

R o w la tt , J.—I  am of the same opinion. We 
decided on the former occasion that this custom 
was not contradictory to the written contract. 
The points now raised are that the award is bad 
on the face of it, first of all because it is wrong 
in law, this not being, it is said, a resale; 
secondly, because it is unreasonable; and thirdly, 
because the original appropriation is said not to 
have been valid.

Now the award, whatever it  does, incorporates 
the submission which is the contract, and I  wish 
to say what I  think the word “ resale” now 
means. This contract cannot at the time of 
making it be classified either as an original sale 
or as a resale. I t  is a contract for the sale of 
future goods against which the seller may declare 
either a cargo which he possesses by reason of 
having himself shipped it, or a cargo which he 
may have bought as a cargo from the shipper, or 
a cargo which he may thereafter ship or buy from 
a shipper. I f  at the time of the contract the 
seller has a cargo which he has shipped himself 
that does not make it an original sale, for he may 
ultimately tender a cargo which he has bought, 
nor if when he makes the contract he has a 
cargo which he has bought does that make it a 
resale, for he may tender a cargo which he has 
shipped already or afterwards ships. Mr. Dunlop 
argued that it  was only when at the time of 
making the contract the seller has a cargo which 
he has bought that his contract can be a resale. 
Supposing a man makes two contracts, having at 
the time both a cargo which he has bought and 
a cargo which he has shipped, which is the 
original sale and which is the resale P No answer 
is possible. I t  is clear, therefore, that it is only 
when the cargo is declared under the contract that 
it  is determined whether we are in the presence 
of what the contract calls, not very accurately, 
a resale. A  case of resale arises if the seller

declares a cargo which he has not shipped himself 
but bought, and whether he bought it before or 
after the contract can make no difference what
ever. Now that is, in my view, what a resale is. 
I t  was argued by Mr. Dunlop that this was not a 
resale. From what I  have said it  appears that I  
do not agree with Mr. Dunlop’s argument; at the 
same time I  do not think that for the purpose ot 
showing this was not a resale he can go into the 
point, because he cannot get the necessary facts 
although they are not of course in dispute, with
out referring to the previous special case. I  do 
not think that that special case is incorporated in 
this award; it  is mentioned in the award, but not 
mentioned so as to incorporate it. Wby should 
it  be incorporated ? The arbitrators are not now 
stating a special case or desiring to bring to the 
notice of the court any evidence at a ll; on the 
contrary, they are stating what they intend to be 
a final award, as to which it is Mr. Dunlop’s task 
to show an error in law apparent on the face ot 
it. I  do not think he can do it, because he cannot 
get the necessary facts, even if his view of what is 
a resale is right. - T

Now, it  is said the custom is unreasonable, r 
am not prepared to go the length „bat Mr. Lee 
contended for, and say that when the arbitrators 
have found a custom therefore the court is bound 
to hold that it is a reasonable one. I t  may come to 
that in time, but certainly so far as I  am concerned 
I  should not be inclined to lay that down with
out a good deal of argument. Anyhow, it  is not 
necessary to decide that now. This contract is 
contract, I  am bound to say, as I  have said on ‘ 
previous occasion, which in my judgment may 
lead to very curious, indeed whimsical result8- 
because it enables a man in whose hands tne 
contract is void to elect to keep it alive and 
hand it on to somebody in whose bands it 1 
also void who may elect to keep it alive ana 
hand it on to somebody else until it reaches tn 
hands of somebody who is not a seller, when 
is no good and comes to an end. I  think it 
very curious, but if they like to do it I  oann „ 
say it is unreasonable. I t  seems to me t 
before the court can say that a custom known r 
both parties, not when introduced against a 
ignorant purchaser, but a custom of this kina, 
unreasonable, it  has to say the custom outrag 
justice and common sense. I  cannot express 
more narrowly that that. I  think it is quite ° 
of the auestion to suggest this is such a custom-

The third ground which is raised is that 
original tender was not a valid one, and ther 
fore that the tender on what was called the resa 
could not be valid either under what is can 
the custom. The short answer to that is that 
is not open to Mr. Dunlop, because the a 
which are necessary for him are only to be to . 
in the special case, which is not part of the awa . 
There is the fact on the special case itselt, j  
Mr. Dunlop cannot get that far, and therefore 
think that that question may be left alone.

M otion dismi>sea“

Solicitors for the applicant, W illia m  A. CrW’lP 
and Son, for Andrew M. Jackson, Hull. q0_

Solicitors for the respondents, Waltons ana
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PRO BATE, D IY O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

P R I Z E  C O U R T .
M ay  30 and June 9, 1916.

(Before Sir S. T. E vans , President.)
T h e  B a n g o r , (a )

Prize C ourt— N eu tra l ship— Capture— Unneutral 
service■—Capture in  neu tra l te r r ito r ia l waters— 
V a lid ity  o f capture—R estitu tion  — R ig h t to 
demand re s titu tio n -—Hague Conference 1907, 
Convention X I I I .

I t  is  an established ru le  o f in te rna tiona l law that 
a capture w ith in  the te rr ito r ia l waters o f a 
neutra l is, as between enemy belligerents, 
r ig h tfu l fo r  a l l purposes, and i t  is  on ly by the 
neutra l State concerned tha t the legal v a lid ity  
o f the capture can be questioned. N e ither an 
enemy, nor a neu tra l acting the p a r t o f an 
enemy, as, fo r  instance, by being g u ilty  o f 
unneutra l service, can demand the res titu tio n  
o f captured property on the sole ground of its  
capture w ith in  neu tra l waters.

Phis ru le  o f in te rna tiona l law  has been in  no way 
modified by Convention X I I I .  o f  the Hague 
Conference 1907.

T h is  was a case in which the Procurator-General 
paired for the condemnation ot a neutral vessel and 
«er cargo on the ground that at the time of her 
capture she was engaged in unneutral service. 
The cargo consisted of coal and stores, and the 
Qnneutral service complained of was that the 
vessel was acting as an enemy supply ship.

The Bangor was a steamship of 5133 tons 
F®gister and, until Oct. 1914, was owned by a 
■Norwegian company. In  Oct. 1914, whilst at sea, 
8he was Bold to one R . Sunren, a United States 
CRizen, but she continued to fly the Norwegian 

On the 25th Dec. 1914 the Bangor left 
Copenhagen for New York, carrying a small 
general cargo, and reached her destination on the 
i^th Jan. 1915. Two days before her arrival at 
p 0w York permission had been given by the 
Collector of Customs at Christiania for the name 
cf the Bhip to be changed to Seattle, and on the 
°th Jan. a note of the change of name was made 

?? the ship’s papers by the Norwegian Consul in 
h"JW York. I t  appeared, however, that the new 

anje was not painted up until a long time after-
wards.
jO n  the 28th Jan. 1915 the Bangor sailed from 
at&R Tork for Baltimore in ballast. She arrived 
c Baltimore on the30th Jan., where she remained 

■yitfl she left for Buenos Aires on the 4th Feb. 
of rq8,; Baltimore, the Bangor took in a cargo 
lu ”°95 tons of coal (in addition to 1274 tons in her 
cokers), 50 tons of stores in the shape of pre- 

>rUVed provisions, and ten cases of electrical gear.
be bills of lading were not forthcoming, but the 

j.Abfl’est as well as the log heading showed that 
0B6 boal and the electrical gear were consigned to 
 ̂ ® brm in Buenos AireB and the provisions to 

8aj?, her firm in the same city. On tbe day before 
°om ? P an90r received an addition to her 
ie ' ‘Plement in tbe shape of three persons named, 
y  Pectively, Vielmetter, Farnow, and Maisch. 
in y 'tn0fter signed on as purser, although he was 
ej ac[  a supercargo; Farnow was entered as an 
^J'Tician; and Maisch signed on as second

!• )  Reported by J. A. Sla te r , Esq., Berrister-at-Law.

steward, although he was really a wireless 
operator. From a statement made by Vielmetter 
it  appeared that an agent of the German Govern
ment had arranged with him that he should have 
an opportunity of leaving the United States by 
some supply ship; that, independently of any 
message or messages which he might receive by 
wireless, he controlled the whole cargo and the 
destination of the vessel; and that it was 
intended that the coal and the stores, but not 
the electrical gear, should be delivered to any of 
the German warships which might make a call 
for the same by wireless.

During her voyage from Baltimore, the electrical 
gear was brought out and proved to be wireless 
apparatus. I t  was duly set up and wireless 
messages were received by the Bangor. The 
apparatus was taken down before the vessel put 
in at Montevideo, at which place new bills of 
lading where made out whereby the cargo was 
expressed to be consigned to Corral, with the 
option of Valparaiso or Iquique, to a Valparaiso 
firm. After leaving Montevideo the Bangor 
proceeded direct to Corral—she never attempted 
to call at Buenos Aires—and passed through the 
Strait of Magellan. As she neared the mouth of 
the strait and was making for the open sea of the 
Pacific Ocean, the wireless apparatus was once 
again set up, but it was quickly taken down when
H.M.S. B ris to l came in sight. Whilst a boarding 
party was coming from the B ris to l to the Bangor, 
Vielmetter threw the wireless code overboard and 
Farnow burnt certain papers and the records of 
wireless messages which he had received. The 
vessel waB then seized and taken to the Falkland 
Islands, where Prize Court proceedings were 
commenced for the condemnation of the ship and 
cargo, but, by an order dated the 11th Aug. 1915, 
the suit was transferred to London under sect. 1 
of the Prize Court Act 1915 (5 & 6 Geo. 5, c. 57).

No claim was put in, nor was there any appear
ance, in respect of the cargo, but there was a claim 
in respect of the ship by the Norwegian company 
as well as by a Danish company, who asserted that 
they had a beneficial interest in the same. The 
grounds of the claim were :

(1) That the Bangor was at the time of her 
capture the property of neutral subjects.

(2) That the ship was not liable to capture or 
condemnation on the ground of unneutrai service 
or otherwise.

(3) That the ship was captured in neutral 
territorial waters.

The facts of the case were really not in dispute, 
and the sole question argued was the third ground 
of resistance to the claim of the Crown, which, it 
was contended, had been modified by Conven
tion X I I I .  of the Hague Conference 1907. The 
material articles of this Convention, which was 
signed by Great Britain and by Chile (but not 
ratified by either Power), and was both signed 
and ratified by Norway, are as follows :

1. Belligerents are bound to respect the 
sovereign rights of neutral Powers, and to abstain, 
in neutral territory or neutral waters, from any 
act which would, if knowingly permitted by any 
Power, constitute a violation of neutrality.

2. Any act of hostility, including therein 
capture and the exercise of the right of search, 
committed by belligerent warships in the terri
torial waters of a neutral Power, constitutes a 
violation of neutrality and is strictly forbidden.
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3. When a ship has been captured in the terri
torial waters of a neutral Power, such Power 
must, if the prize is still within its jurisdiction, 
employ the means at its disposal to release the 
prize with its officers and crew, and to intern the 
prize crew. I f  the prize is not within the juris
diction of a neutral Power, the captor Govern
ment, on the demand of that Power, must liberate 
the prize with its officers and crew.

The Attorney-General (Sir F. E. Smith, K.C.) 
and Dunlop  for the Procurator-General.

B u tle r Aep ina ll, K.C. and Balloch  for the 
claimants. Cur. adv. vu lt.

June  9.—The P r e sid e n t .—This is a flagrant 
case of a vessel flying the Norwegian flag, and 
commanded by a ^Norwegian master, being fitted 
and manned from New York for the purposes of 
rendering services to German warships. Circum
stances of aggravation of almost every kind 
attended her conduct and management. They 
are set out in the evidence to which the Attorney- 
General adverted. The master, one Hansen, 
attempted some kind of repudiation of the 
charges made against him. His efforts did not 
relieve the weight of those charges. He only 
added to his discredit the disgrace of giving false 
evidence.

I t  is unnecessary to make a statement of the 
facts, because counsel for the shipowners admitted 
that their vessel must suffer judgment of con
demnation, unless she was immune from capture 
on the technical ground that she was at the time 
in waters alleged to be territorial waters of a 
neutral State.

The vessel was captured in the Strait of 
Magellan. According to the entry in the log, 
the vessel was captured when she was in the 
middle of the Strait of Magellan, about opposite 
Port Tamar anchorage. This agreed with the 
statement of the British naval officers. The 
Strait of Magellan is admitted to be seven miles 
wide at that place. Strictly, therefore, the 
middle would not be within three miles of the 
land on either side.

The ship’s master gave evidence that he took 
bearings which fixed his position much nearer 
the south shore than the line midway between 
the land on the north and south sides. His 
evidence iB not worthy of any credence, and I  
cannot accept any part of it as being true. 
Accordingly, if it is material to establish that the 
capture took place within thies miles, or a 
marine league, of either shore, the claimants 
have not proved to my satisfaction that it did.

The limits of territorial waters, in relation to 
national and international rights and privileges, 
have of recent years been subject to much 
discussion. I t  may well be that the old marine 
league, which for long determined the boundaries 
of territorial waters, ought to be extended by 
reason of the enlarged range of guns used for 
shore protection.

This oase does not, in my view, call for any 
pronouncement upon that question. I  am con
tent to decide the question of law raised by the 
claimants upon the assumption that the capture 
took place within the territorial waters of the 
Republic of Chile. This assumption, of course, 
does not imply any expression of opinion as to 
the character of the Strait of Magellan as between

Chile and other nations. This strait connects 
the two vast free oceans of the Atlantic and the 
Pacific. As such, the strait must be considered 
free for the commerce of all nations passing 
between the two oceans.

In  1879 the Government of the United States 
of America declared that it  would not tolerate 
exclusive claims by any nation whatsoever to the 
Strait of Magellan, and would hold responsible 
any Government that undertook, no matter on 
what pretext, to lay any impost on its commerce 
through the strait. ,

Later, in 1881, the Republic of Chile entered 
into a treaty with the Argentine Republic by 
which the Strait of Magellan was declared to be 
neutralised for ever, and free navigation was 
guaranteed to the flags of all nations.

I  have referred to these matters in order to 
show that there is a right of free passage through 
the Strait of Magellan for commercial purposes. 
I t  is not inconsistent with this that during war 
between any nations entitled to use it for com- 
merce the Strait of Magellan should be regarded 
in whole or in part as the territorial waters of 
Chile, whose lands bound it on both Bides. ,

Upon the assumption made for the purposes ot 
this case that the Bangor was in fact captured 
within the territorial waters of a neutral country« 
the question is whether the vessel was immune 
from legal capture and its consequences according 
to the law of nations. In  other words, can the 
owners of the vessel, who are, ex hypothesi, to 
treated as enemies, rely upon the territorial rigb? 
of a neutral State and object to the capture ? *->
must the objection to the validity of the captur 
come from the neutral State alone ?

No proposition in international law is clears 
or more surely established than that a captui 
within the territorial waters of a neutral country 
is, as between enemy belligerents, for all purpose 
rightful, and that it is only by the neutra 
country concerned that the legal validity of c 
capture can be questioned. I t  can only 
declared void as to the neutral State and not 
to the enemy. This proposition is very clear J 
established by the cases of The Anne (3 Wheat*?’ 
435), The L i l ia  (2 Sprague, 177), The S ir  W"*’ 
Peel (5 Wall, 517, and The Adela (6 Wall, 
and is neatly stated in The S ir  Wm.Peel (ub i 
at p. 536) as follows : “ Neither an enemy n°r , 
neutral acting the part of an enemy can dema 
restitution of captured property on the 8 
ground of capture in neutral waters.” g

I t  was contended by counsel for the shipown . 
that this well established rule of internatio 
law had been modified by Convention XJ 'C 
the Hague Convention of 1907. Assuming * 
the purpose of this judgment that Cony 
tion X I I I .  is binding, it is clear that the u 
vention was only directed to the relations betw s 
neutral Powers and belligerent Powers, and 
only intended to apply to questions 8r‘®,erg 
between neutral Powers and belligerent P ° ^  
as such. Its provisions were not intends« , 
deal with any question between belligerents, 
did not affect the rule relating to caP*iUf^r0eri 
territorial waters of a neutral State as bet ^  
two belligerent Powers where the neutral “ 
did not intervene. . ,;0p

For these reasons I  decide that the objec 
made by the claimants to the validity .. rjal 
capture, even if it  took place in neutral territ
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waters, is not well founded, and I  disallow the 
claim with costs.

The judgment of the court is that the vessel 
and her cargo are condemned as good and lawful 
prize.

Solicitor for the Procurator-General, Treasury 
Solicitor.

Solicitors for the claimants, B ottere ll and Roche.

Monday, M ay  17,1915.
(Before Sir S. T . E vans, President.)

T h e  K a t w ij k . (a)
Prize Court— Neutral ship—Cargo— Cargo law fu l 

at commencement o f voyage— Cargo declared con
d itiona l contraband before voyage completed— 
Seizure— Consideration— Claim for freight— Claim  
for demurrage.

■4 neutral vessel started from a neutral port for a 
neutral destination after the outbreak of war. 
Part of her cargo consisted of goods which were 
declared conditional contraband after her departure. 
The vessel was stopped on her way and sent into a 
B ritish  port for examination. Later on, but after 
the date of the order making the particular cargo 
conditional contraband, the cargo was seized as 
prize, on the assumption that i t  was ultimately 
intended for delivery to the enemy. The vessel was 
delayed a considerable lime, but was ultimately 
released, and the shipowners put in  a claim for 
freight and demurrage.

Beld, that the cargo was a proper subject for con
demnation, but that the shipowners were entitled to 
a certain amount for freight, to be settled by the 
registrar and merchants, though not to anything 
for demurrage, which was an unfortunate incident 
of a  state o* war.

^Bis vvas a case in which the Procurator-General 
11 behalf of the Crown asked for the condemna- 

° f  a cargo of iron ore on board the steamship 
_ aiujyfc, which had been seized as contraband, 

he case was first heard on the 15th Feb. 1915, 
hen it was adjourned for further and fuller 

ar8ument.
totu K a tw ijk  was a Dutch steamer belonging 
Quia Por  ̂ Rotterdam. Some time after the 
on u ak  ° f  war on the 4th Aug. 1914—namely, 
n 16th Sept. 1914—the steamer sailed from 
Witk ° ’ a Port  near Bilbao, in the north of Spain, 
ch * a carg° of 3350 tons of iron ore. The 
(.hHer-party was dated the 10th Sept. 1914, and 
Sai..hill of lading was dated as of the date of 
au 'hg, the 16th Sept. The iron ore was deliver- 
(jQe hnder the bill of lading to Messrs. Buys and 
a»«' f  Latch firm, who were alleged to be the

^5 ht8 of Krupp’s, of Essen. I t  was not dis- 
that the iron ore was destined for Krupps.
•u steamship was proceeding up the

Sen* Channel she was directed on the 19th 
beo ’ to % d e  Roads.
"en made '

SeM-**8? Channel she was directed, on the 19th 
After an examination had 

 ̂ she was sent on to Middlesbrough, 
shio*6 carS° was discharged and the steam- 
°h a WaS re êaae(l- Later on the K a tw ijk , whilst 
tom j°yaf?e to Holland with a general cargo, was 
Wn» .e<* aad sunk in the North Sea. The cargo

_ r ----  ----------------------_J14, and in
Meantime—namely, on the 21st Sept.—iron

Reported by J. A, Slater , Esq., Barrister-at-Law.

tba ^®1Z0d as prize on the 4th Oct. 1914, and in

ore had been declared conditional contraband by 
the British Government, whereas it had pre
viously been held free.

In  an affidavit of the Collector of Customd at 
Poi tsmouth it was stated that the ship, with her 
cargo, was seized as prize on the 4th Oct. 1914, 
and in a further affidavit it  was stated the K a tw ijk  
was sent into Ryde Roads for examination on 
the 26th Sept. 1914. These dates were of im
portance in view of the Order in Council 
declaring metallic ores as conditional contraband 
dated the 21st Sept. 1914.

As the ship had been lost there was no 
application to condemn the same, and there was no 
appearance as to the cargo. The only claim put 
forward was one by the shipowners for freight 
and demurrage.

The Attorney-Ocneral (Sir John Simon, K.C.) 
and S tua rt Bevan for the Crown.

Dunlop  for the shipowners.
The P r e sid e n t .—In  this case the Crown seeks 

for a decree of condemnation of 3350 tons of iron 
ore, a cargo found upon the Dutch ship K a tw ijk , 
which was seized in Sept. 1914. There has been 
some discussion here as to when the cargo was 
definitely seized. Nobody appoars for the owners 
of the cargo and nobody claims the cargo, but 
Mr. Dunlop, acting for the ship, has suggested the 
seizure was before the 21st Sept.

I  decide upon the evidence in this case and upon 
the affidavits read by the Attorney- General, that 
the cargo was not seized before the 26th Sept. I t  
is not necessary for me to go further and declare 
whether it was in fact seized on that date or on 
the 4th Oct. I f  it was not seized until the 
26th Sept., then by that date the proclamation 
of the 21st Sept, had been issued in which it 
was declared that iron ore would be regarded as 
contraband. I t  is, of course, within the power of 
the Crown to add to the list of contraband from 
time to time, and acting in pursuance of that 
power the Crown issued the proclamation referred 
to. I  therefore decree condemnation of this cargo 
as contraband, seized after the proclamation was 
issued.

Now a claim has been put forward by the 
owners of the ship for freight and other sums of 
money for what was called demurrage or damage 
for detention. The K a tw ijk  belonged to a Dutch 
company. I t  is admitted that the Bhip sailed on 
the 16th Sept., carrying a cargo which was not 
then contraband, and therefore she started upon 
a perfectly innocent voyage.

According to the principles which have been 
agreed upon in the Declaration of London, which 
I  think it would be right for the court to act upon, 
the ship could not be condemned by reason of the 
cargo being declared contraband after starting on 
the voyage. F rim a  facie, therefore, the company 
and owners of the ship would be entitled to some' 
freight. The Attorney-General, however, has 
pointed out to me certain facts with reference to 
the position of the firm of Messrs. Erhardt and 
Dekkers, and their relationship in business with 
Krupp’s Company. Now, whatever their position 
was at the time when they started on this voyage 
to carry cargo to be delivered to Messrs. Krupp 
for the purpose of being converted into munitions 
of war—though they do not seem to have been on 
very friendly terms with the Germans because 
this ship has been torpedoed—the question is, is
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there enough before me to displace the p rim a  
fac ie  claim of this firm, the owners of the ship, 
for freight ? A t that time there was no reason 
whatever why Messrs. Erhardt and Dekkers 
should not be engaged in business transactions 
with Messrs. Krupp and make a profit out of 
them if they could, and I  see no reason here for 
deciding to deprive the owners of a neutral 
vessel of such freight as in all the circumstances 
ought to be given to them, the amount of the 
freight to be decided by reference to the 
registrar and merchants.

W ith  regard to the further claim for demurrage 
and detention, I  disallow it. This vessel, like all 
others, ran some risk, and no doubt, if' they con
sidered it at all, the master and charterers might 
very well have said: “ Well, we are starting on 
an innocent voyage, but we wonder whether iron 
ore will be added to the list of contraband before 
we reach Rotterdam,” as in fact it  was. Now 
such detention as they were put to, and such 
losses as they suffered, are unfortunately suffered 
by even neutrals in the dire circumstances of war. 
I  therefore disallow any claim except such claim 
for freight as ought reasonably to be allowed.

Cargo condemned. Freight allowed.

Solicitor for the Procurator-General, Treasury 
Solicitor.

Solicitors for the shipowners, Clarkson and Co.

jjojnme fa rt d
■...... --------—

HIGH COURT OF JUSTICE.

K IN G ’S B E N C H  D IV IS IO N .
Jan. 3, and Feb. I ,  1916.
(Before B a il h a c h b , J )

J a m es  M o r r is o n  a n d  Go . L im it e d  v . Sh a w , 
Sa v il l , a n d  A l b io n  Co m p a n y  L im it e d , (a)

Carriage by direct route— Liberty to call at in ter
mediate po rt—  Exception of K in g ’s enemies — 
Deviation to intermediate port not usually visited 
by owners’ ships—Destruction by enemy vessel— 
L ia b ility  of owners.

In  Nov. 1914 the defendants, a steamship company, 
contracted to carry a cargo of wool from New 
Zealand to London in  their steamship. The bills 
of lading provided fo r “ Direct service between 
New Zealand and London,”  and contained these 
two clauses: “  Clause 1. W ith liberty on the way 
to London to call and stay at any intermediate 
port or ports to discharge or take on board pas
sengers, cargo, coal, or other supplies.”  Clause 3. 
“ The owners are to be at liberty to carry the said 
goods to their port.of destination by the above, or 
other steamer or steamers, ship or ships, either 
belonging to themselves or to other persons pro
ceeding by any route, and whether directly or 
indirectly to such port, and in  so doing to carry 
the goods beyond their port of destination, and to 
tranship or land and store the goods either on 
shore or afloat and reship and forward the same

fa) R e ported  b y  L e o n a r d  G. T h o m a s , E sq ., B a rris te r-a fc -L aw .

at the owner’s expense, but at merchant’s r is k ."  The 
exception clause excepted the “ K in g ’s enemies.’ 
Besides the wool the steamship carried a quantity of 
frozen meat for delivery at Havre. The vessel kept 
a direct course from New Zealand to London 
u n til she reached the Casquets, when she turned 
and made fo r Havre, which was not one of the 
usual ports visited by the defendants’ steamships• 
Before reaching Havre she was sunk by a German 
submarine. The pla in tiffs , who were indorsees 
and holders of the bills of lading under which the 
wool was shipped, brought an action against the 
defendants claim ing damages for breach of con- 
tract.

Held, (1) that clause 3 of the b ills of lading did  not 
avail the defendants, since i t  only applied 
when transhipment of the cargo from the T. t° 
another vessel had taken place, and, even i f  that 
were not so, the, b ills of lading would be ambiguous 
(Elderslie Steamship Company ». Borthwick 
(10 Asp. M ar. Law Cas. 24; 92 L. T. Bep- 
274; (1905) A . G. 93); (2) that the provisions 
of clause 1 d id  not constitute a defence to the 
p la in tiffs ’ claim, since, assuming that Havre 
was an intermediate port w ith in  the meaning 
of the clause, when the route and ports of oat* 
of a line of steamships had become stereotype 
mere general words in  the owners' own b ill °J 
lading giving liberty to call at intermediate P.°ri S 
would not ju s tify  their calling at some entirely 
fresh intermediate p o rt; (3) that after deviation th 
defendants were only common carriers and u>er 
not protected by the common law exception of m 
K in g ’s enemies, since in  deviating they wcr 
breaking their contract w ith the p la in tiffs  and no 
fu lf illin g  i t ;  and (4) that i t  was unnecessary for 
p la in tiffs  in  order to substantiate their claim  
shew that the natural and probable result 
deviating to Havre was that the T. would be snn 
by hostile craft. The p la in tiffs  were, therefor > 
entitled to judgment.

Co m m e r c ia l  l is t .
Action tried by Bailhache, J. {
The plaintiffs were consignees and owners 

158 bales of wool shipped from Wellington,^1 
Zealand, in the steamship Tokomaru, owned J 
the defendants, the Shaw, Savill, and Alb* « 
Company Limited. The Tokomaru was one 
the defendant company’s regular line from ^  , 
Zealand to the United Kingdom. The gg? 
were shipped under a bill of lading, dated ^ 
1914, which was headed : “ Direct, service betw 
New Zealand and London.” The bill of 
gave the shipowners extensive liberty to lo»“ . 
any port in New Zealand, and contained 
clauses :

1. . . . A nd  bound (sub ject to  the
mentioned libe rties) on f in a lly  leaving N ew Zedle.no ̂  
London and w ith  lib e r ty  on the  w ay to  London to ^  
and Btay a t any in te rm ed ia te  p o rt o r po rts  to  disc flt 
o r take on board passengers, cargo, coal, o r ^  
supplies, w ith  perm ission, i f  desired, fo r the vessi 
ca ll a t B io  de Janeiro  and (or) M ontevideo and (° 1
P la ta . . g»0
3. The owners are to  be a t lib e r ty  to  oarry „ jjje r  

goods to  th e ir  p o rt o f destination b y  the above or ^  
steamer or steamers, ship o r ships, e ither be lon ffJW j^ 
themselves or to  o ther persons, prooeeding by any jg 
and w hether d ire c tly  or in d ire o tly  to  snoh po rt, ^  g( 
so doing to  ca rry  the goods beyond th e ir 
destination and to  tra nsh ip  o r land and store a
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e ith e r on shore or afloat and reship and fo rw ard  the 
same a t the  owner’s expense, ba t a t m erchant’s r is k .

The exceptions clause included “ act of God ” 
and the “ King’s enemies.”

The regular course taken by steamers of the 
defendant line from New Zealand to London after 
leaving Ushant was to proceed direct to the south 
side of the Isle of W ight and thence up the 
Channel, through the Straits of Dover, to the 
■Thames. On the occasion in question the 
defendants undertook the carriage of a quantity 
of frozen meat to Havre.

The Tokomaru commenced her voyage, and was 
within twelve or thirteen miles from Havre when 
s“e was torpedoed by a German submarine and 
eank, all her cargo being lost.

The plaintiffs thereupon commenced this action 
«•aiming 40131. agreed damages from the defen
dants for loss of the cargo.

F . D. M acKinnon, K.O. and R. A. W righ t for the 
plaintiffs.—The defendants are liable to the 
Plaintiffs in the sum claimed. In  proceeding to 
Havre the Tokomaru was guilty of deviation, and 
?«ch deviation was not permissible under clause 1 
¡d the bill of lading, since Havre was not an 

intermediate port” between New  Zealand and 
London. Nor can clause 3 avail the defendants, 
Slnce that clause only applies after transhipment 

i^e goods from the Tokomaru to another vessel. 
H  is admitted by the defendants that deviation 
Would put an end to the contract of carriage eon- 
aine(j ¡n bill of lading and charter-party, but 
1 1® contended that the defendants must then be 

considered as common carriers and as such entitled 
i-° *®y°ke the common law right of immunity from 
lability where damage to or loss of goods carried 
® caused by the King’s enemies. Here the goods 
ere lost through the sinking of the Tokomaru by 
“ enemy submarine. I t  is submitted that that is 

®°, and that the deviation of the defendants 
mces to deprive them of their common law 

'ghts.
„ Robert F in lay , K.C., M aurice H il l ,  K.C., 
7 > ? W. N . Raeburn for the defendants.—The 
er>ri!ruxru ky the terms of the bill of lading was 
f i l l e d  to call at Havre. This interpretation is 
to ?n^  commercially reasonable interpretation 
]a^Placc upon clauses (1) and (3) in the bill of 
fo /fu ' M °reover>a shipowner can only be liable 
the j - direct consequences of deviation. Here 
r direct cause of the vessel’s loss was attack 
th„enemy craft, and it must be remembered that 

was no more risk in proceeding to Havre 
To/- ln 8teaming straight to London. The 
pre' ° n a ru  never received any warning of the 
defp6 j 0e L°stile vessels in the vicinity, and the 
c0tnndants were therefore not robbed of their 
ve;;'ri;°c Lw  rights, since they could not be pra- 
thevL from availing themselves of them unless 
°arel ad deliberately or, at least, with reckless 
ehera^BneSS ^ rown themselves in the way of the

^ acK in no n , K.G. replied.
tuea£ B a i l h a c h e , J. read the folio wing j udg- 
b°l)t)j~ 'The  defendants’ steamship Tokomaru, 
Car-,,-. troin New Zealand to London with a valuable 
°U 0c k°ard, was making for the port of Havre 
®6veQ 6 doth Jan. 1915. She was within some 
or eight miles of the coast and some twelve 
°  clofck ■ en “Mss from Havre when, at about nine 

in th e  m o rn in g , she was to rp e d o e d  by th e  
'o n .  X I I I . ,  X .  S.

German submarine TJ 21 and sank with her 
cargo.

Amongst the cargo were 158 bales of greasy 
wool belonging to the plaintiffs, who held two bills 
of lading covering this shipment at Napier, in 
New Zealand. Both bills of lading are in the 
same form, and both are dated the 19th Nov. 1914. 
The agreed value of the wool is 4013/. 19s. Id ., 
and the plaintiffs sue the defendants for this sum 
upon the simple and, as they allege, sufficient 
ground that the wool was lost while the Tokomaru 
was deviating from her voyage to London.

The deft ndants deny that there was any devia
tion.  ̂ They assert that the Tokomaru was 
intending to call at Havre to discharge a parcel of 
frozen meat, and that her so doing was within 
the liberties reserved to them by the bills of 
lading held by the plaintiffs. Alternatively, and 
while admitting that deviation destroys the bill of 
lading exceptions, they say that they were 
common earners, with the common law exceptions 
of act of God and the King’s enemies, and that 
they are thus protected, and they further say that 
the deviation was not the cause of the loss. I t  
is between these conflicting contentions that I  
have to decide.

Tne facts of the case are that the Tokomaru. 
was one of the defendants’ well-known line of 
steamships running from New Zealand to London. 
She loads, as do the other vessels of this line, on 
the berth in New Zealand at different ports there, 
not always in the same order. As the shippers 
load their goods they receive their bills of lading. 
After the plaintiffs’ goods had been shipped and 
their bills of lading handed over, the defendants, 
on or shortly before the 30th Nov. 1914, took on 
board a parcel of frozen meat from Messrs. 
Fletcher Limited for carriage, as it  turned out, to 
Havre. The negotiations for this parcel began in 
London in October, and about the same time in 
New Zealand, and several cables and letters 
passed between the defendants and their agent, 
Mr. Findlay, of Wellington, on the subject.

Bordeaux and Marseilles were both spoken of 
as ports of discharge, but Havre was finally 
arranged, and the master had instructions at 
Teneriffe to proceed to Havre to discharge the 
meat before coming to London. In  accepting this 
meat for discharge at a French port the defen
dants were embarrassed by the fact that they had 
already issued bills of lading in their usual form 
to the earlier shippers, including the plaintiffs. 
They might have protected themselves from all 
difficulties with regard to cargo loaded after the 
meat by an appropriate clause added to the later 
bills of lading, but they were unfortunately under 
the impression that Bordeaux would be the port 
of discharge, and so they added a clause to the 
later bills of lading, giving express liberty to call 
at Bordeaux. This, of course, to say the least of 
it, made things no better.

The defendants’ uneasiness is expressed with 
such knowledge of the position and with such 
lucidity in their letter to Mr. Findlay of the 
8th J an 1915 that I  cannot do better than read it.

Bordeaux.— I t  appears th a t th is  p o rt is no t so con
venient fo r d ischarging meat as H avre , and Vesteys 
have asked us to  give de live ry of the Tokomaru  meat a t 
H avre , instead of a t Bordeaux. On look ing  in to  the 
m a tte r we conclude th a t we are no t free to  do so under 
the  b i l l  o f lad ing  w ith o u t ru nn ing  a r is k  o f claim s from  
the consignees o f the o ther cargo, should anyth ing

3  F
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happen to  the  yeseel. O nr on ly  chance was in  tne 
po ss ib ility  th a t you had claused the  b ills  in  an open 
w ay fo r F rench porta and n o t fo r  Bordeaux exclusively, 
h u t you r re p ly  to  our cabled in q u iry  as to  th is  precludes 
any hope of assistance in  th a t d irection. There remains 
o n ly  the  a lte rna tive  o f insu ring  the  r is k  o '  “
H avre  under orders from  the Governm ent. The la tte r  
is  n o t ava ilable, and the fo rm er w ould  have cost 10s. 
pe r cent , and th is  on a cargo w o rth  a quarte r o l a 
m illio n  pounds is  more than  we could a fford  to> pay 
T h e  consignees, however, m ay elect to  pay th is  them 
selves w hioh w i l l  settle  the  m atte r and in c ide n ta lly  w i l l  
show w ha t m agnificen t p ro fits  the  meat, w h ich  cannot 
a ffo rd  to  pay an increased ra te  o f fre ig h t, is b ring ing  to  
th e  shipper. Our experience in  regard to  th is  m a tte r 
led ns to  ask you to  clause a ll b ills  o f lad ing  o f any 
steam er lik e ly  to  ca ll a t any p o rt outside o f ou r o rd ina ry  
course, “  w ith  l ib e r ty  to  c a ll a t any F rench p o rt o r 
po rts  ”  T o u  w i l l  doubtless understand th a t a lthough 
our b ills  o f lad ing  give fu l l  perm ission to  w ander about 
on the  N ew  Zealand coast, and a lthough the clauses 
o therw ise  seem fa ir ly  fu l l ,  there is  a d is tin c t r is k  m  
dev ia ting  from  our o rd ina ry  route w ith o u t specific 
p rov is ion  being made fo r i t  in  the  b i l l  o f lad ing.

I t  iB obvious from this letter that the defen 
dants feared and were inclined to think that 
calling at Havre would be a deviation from the 
voyage to which they had committed themselves 
both by their earlier and later bills of lading; 
that there was possibility of damage and, it so, 
claims would result which they would be ̂ il l- 
equipped to meet. Havre is not one of their 
usual ports of call. I  gather that no boat of 
this line, bound from Hew Zealand to London, 
had ever called there before. Their ports of call 
were well known. After leaving one or more 
named ports on the South American coast they 
proceed to the Canary Islands, where they call 
either at Teneriffe or Madeira, and thence 
direct to London, except in the case or 
their mail steamships, which, I  understand, call 
at Plymouth to land passengers and mails tor 
London.

This has aiwayB been their practice, nor were 
they able to call anyone to prove that Havre is a 
usual port of call for any steamship bound from 
New Zealand to London. After making Ushant 
the courses for London and Havre are the same 
until shortly after passing the Casquets, when 
the course for London goes straight ahead 
t ill off Dover, and the course for Havre sharply 
deflects to the eastward at an angle from the 
London course of approximately 45 degrees, I  he 
distance to Havre from the point where the two 
courses diverge is about 100 miles. . ,

On leaving Havre the London course is picked 
up again off Dover. The actual difference m 
distance between proceeding from Ushant direct 
to London, and proceeding to Havre and thence to 
London, is some fifty-eight miles. The defendants 
proved that submarines had not been active before 
the 30th J an. 1915. Down to that date they had 
only Bunk three ships. The master of t\M  Toko
m aru  had received no warning that any danger 
was to be anticipated in calling at Havre, and 
there was no greater likelihood of damage m 
going there than in going to London.
*  The question which lies at the root of the case 
is whether calling at Havre was within the 
liberties reserved to the defendants by the bills 
of lading held by the plaintiffs, and only so can 
the making for Havre be justified. To answer 
this question I  must examine the bill of lading.

I t  bears uoou 
between NewI t  is in the defendants’ own form, 

it  the words: “ Direct service 
Zealand and London.” . . , , ii ,» .

The first portion, which is in larger type tba 
the exceptions and conditions clauses, states th 
the Tokomaru is now lying m the port of Nam  
and is bound for London. I t  gives the fullee 
liberty to load at ports or places in JN 
Zealand in any order and for any purpose, and 
continues :

A n d  b o u n d  (s u b je c t to  th e  b e fo re -m e n tio n e d  l ib e r t ie s )
on fin a lly  leav ing N ew  Zealand fo r London and w it 
lib e r ty  on the  way to  London to  c a ll and s tay  J
in te rm ed ia te  p o rt o r ports to  discharge o r take  on bo 
passengers, cargo, coal o r o ther supplies, w ith  perm 
sion i f  desired fo r  the  vessel to  ca ll a t B io  de Jan 
and (or) M ontevideo and (or) L a  P lata.

I  will call this clause 1. There are seventeen 
other clauses in small print. The only material 
one is clause 3, which reads thus:

The owners are to  be a t l ib e r ty  to  oa rry  the  
goods to  th e ir  p o rt o f destination by  the above o r 
steamer o r steamers, ship or ships, e ither belong ng 
themselves or to  o ther persons, proceeding b y  any r  
and w hether d ire c tly  o r in d ire c tly  to  such Po r t> “ A  a. 
so doing to  ca rry  the  goods beyond th e ir  p o rt o f destm 
tio n  and to  transh ip  or land  and store the  goods * 0 »  
on shore o r a float and reship and fo rw ard  the sam 
the ownerB’ expense, h u t a t m erchant’s r is k .

I t  was suggested for the defendants that what
ever may be the effect of clause 1 there c a n j^  
no doubt that clause 3 gave them liberty to & 
at Havre. I  cannot accept this suggestion, ^  
mere matter of construction if clause d' 
alone it might be held to apply to the Tokom ar 
but I  have to look ht the bill of lading as a wh 
and to read clauses 1 and 3 toe-ether, and , .1 together, and 0 

result is that ,reading them I  think the true result is tna<- " y( 
shipowners are in fact saying to the shipp 
we carry your goods by the Tokom aru  w0 
carry them upon the terms of clause 1, b r 
may have to tranship and possibly into a st a 0 
not belonging to us; in that case nberti08
greater latitude, and must have the lib
reserved by clause 3. a;mil»r

I f  this is not so. we get a situation very si 
to that in Elderd ie  v . B orthw ick  ( 1 0 Asp- %  
Law Cas. 24; 92 L. T . Hep. 274; (1905) A. L-  g 
and the hill of lading becomes an a“ ^ | aixts. 
document, which will not assist the deten g in  
I t  is instructive to compare the bill ot A]ebllr  
this case with that in the case of H a d ji A t Aap, 
v. Anglo-Arabian Steamship Company U ’ bicb
Mar. Law, Cas. 307; 95 L. T. Rsp. 610), in "  
the decision was the other way. , ¿be

A  more formidable point w a s  taken J beifc 
defendants, based upon clause 1. bir, .. 
Finlay strongly insisted that the words ^  
with liberty on the way to London to ca ^  
stay at any intermediate port or Ports 0o'A< 
charge or take on board passengers, carg vre 
or other supplies” fully justified& call at 
to discharge the frozen meat. Havre, 
is clearly an intermediate port.

I f  I  were asked, as a mere matter ot g00«„twee“ 
whether Havre was an intermediate port ° a t0 
New Zealand and London, I  might be ino ^  » 
say “ Yes.” I f  I  was at the same time '0b t *  
chart with the respective coupes from usu uf)0p 
London and from Ushant to Havre lai ,-„ed 
it, I  should hesitate and doubt and be mm
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say “ No.” I t  seems to me a question of degree. 
Any port which can be reached directly by diverg
ing from the course to London, and which is not 
north of London, is in a sense an intermediate 
port between New Zealand and London, say, for 
instance, Lisbon or Bordeaux. No port, however 
near the course, can be entered without some 
divergence.

I t  is not very helpful to say that a port is inter
mediate which can be reached by divergence, is 
not north of London, and not too far from the 
direct route to London. W hat is “ too fa r” ? 
About that opinions in a (given case must 
differ, and if it  should hereafter be thought 
necessary to decide the point as a mere question 

geography, I  leave it to wiser heads than 
mine,

The question, in truth, seems to me one in 
which the question of geography is only one 
element, and I  will assume, without bo deciding, 
that Havre is geographically an intermediate 
port. The real question is : Were the defen
dants entitled to call there under the terms of 
their bill of lading P In  deciding this question 
t  must bear in mind that deviation haB always 
been looked upon as a grave breach of contract, 
t t  entailB upon the shipowner the displacement 
° f  his contract of carriage. I t  avoids the cargo- 
owner’s policy as and from the point of deviation 
Onless, as is now sometimes the case, the rigour 
° f  the law is mitigated by apt words added to the 
P^hcy. I t  causes what in these days every shipper 
Wishes to avoid—delay in delivery, a delay not 
Pleasured fcjy the actual extra distance covered, 
“Ut also by the time occupied in entering and 
leaving port and loading or discharging cargo.

I t  is, further, to be borne in mind that in the 
eourse of a long series of years the route taken 
^nd the ports called at by a particular line become 
Hied, and are well known to shippers and to 
oderwriters. The defendants have themselves, 
y  their conduct, put their own construction upon 
Jause 1 of the bill of lading. TenerifEe or Madeira 

A 6 their intermediate ports. Underwriters, there- 
v?re> in insuring cargo by the defendants’line from 

®w Zealand to London, are writing what they 
Aderstand to be a well-defined risk, a matter of 
Importance both to shippers and underwriters, and 

6 info which it is undesirable to introduce an 
ement of uncertainty.
 ̂ Lastly, “ liberty to call at intermediate ports ”

, as become common form in bills of lading, and 
f . iH e°me to mean very little. I  am of opinion that 
leH êars expressed by the defendants in their 
UaVr’ whioh I  rea-d a few minutes ago, of incurring 
jo l l i ty  to claims if they called at Havre and cargo 

j  damaged, were well founded, 
fiefl mIr judgment, the Tokomaru was not justó
os* .use their own words, “ in deviating from 
...o rd inary  route without specific provision being 

deforit in the bill of lading.”
3ud sentence exactly expresses my view. In  my 
jjjj Sttient, when the route and ports of call of a 
j, ® ° f  steamships have become stereotyped, mere 
|¡] ®ral words in their own bill of lading giving 
the.rty to call at intermediate ports will not justify 
p0 'r ca^ing at some entirely fresh intermediate 
by ' The truth is, the defendants were tempted 
tb0 a high rate of freight to run risks which 
>Unf J'Ooognised as possible, but regarded as 
bapp°hable. Unfortunately, the improbable

The remaining points may be dealt with briefly. 
The effect of deviation is to displace the contract 
of carriage during and after deviation, and ab 
in it io  if Pickford, J. is right in his judgment in 
In ternationa le  Guano - en ■ Superphosphaatwerken 
v. M acAndrew and Co. (11 Asp. Mar. Law Oas. 
271; 100 L. T. Rep. 850; (1909) 2 K . B. 360). 
From the point of deviation, at any rate, the ship
owner becomes at best a common carrier. The 
defendants say that they are common carriers, 
with the common law exceptions of act of God 
and King’s enemies in their favour.

Let me assume that. Of what use are those 
exceptions to the defendants in this case ? As I  
understand it, the law stands thus. When a ship 
deviates and loss or damage to cargo occurs, either 
by act of God or, as here, by the King’s enemies, it 
is not open to her owners to set up either 
exception. Those exceptions apply and apply 
only to a carrier who is performing his con
tract, and never to a carrier who is breaking it, 
unless he can show that the loss or damage must 
have occurred in any event: (see Davis v. G arre tt, 
6 Bing. 716; and L ille y  v. Doubleday, 44 L. T. 
Rep. 814; 7 Q. B. Div. 510). That he can 
obviously never do in such a case as the 
present.

The most that can be said is that the Tokomaru 
might have been torpedoed if she had continued 
on her course to London, and that avails the defen
dants nothing. The only case that occurs to me 
as likely to arise in practice in which a shipowner 
can hope to escape liability for damage to or loss 
of goods during or after deviation is when the 
goods perish from inherent vice and would have so 
perished without deviation: (see, for example, 
In ternationale Guano - en - Superphosphaatwerken 
v. M acAndrew and Co., sup.).

The defendants lastly say that the deviation 
was not the cause of the loss, and that the 
plaintiffs cannot recover because they cannot 
show that the natural and probable result of 
deviating to Havre was that the Tokomaru would 
be torpedoed. This seems to me rank heresy. A  
shipowner is an insurer of the goods he carries, 
subject, if there is a special contract, to the con
tractual exceptions, and subject, if there is no 
special contract, to the common law exceptions of 
act of God, the King’s enemies, and inherent vice. 
I f  the goods are lost while in his ship, it  ¡8 not for 
the goods owner in the first instance to prove 
anything but the loss. The shipowner, if  he denies 
liability, must then set up the particular exception 
upon which he relies and bring himself within it. 
Here the exception is the King’s enemies, but the 
defendants are in the difficulty pointed out by 
Lord Watson in H am ilton , Fraser, and Co. v. 
P andorf and Co. (6 Asp. Mar. Law Oas. 202; 
57 L. T. Rep. 726; 12 A. 0. 518), where he says: 
“ When a shipowner . . . claims the benefit
of the exception, the court will, if necessary, go 
behind the proximate cause of damage, for the 
purpose of ascertaining whether that cause was 
brought into operation by the negligent act or 
default of the shipowner or of those for whom 
he is responsible.”

This is equally true whether the exception be 
contractual or implied by law. Deviation leaves 
a shipowner defenceless in the face of such a loss 
as occurred in this case. I  have to add that 
throughout this judgment whenever I  have 
spoken of “ deviation ” I  must be taken to mean
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“ wrongful deviation.” My judgment is for the 
plaintiffs for 4013Z. 19s. 7d. and costs.

Judgm ent fo r  p la in tiffs .

Solicitors for the plaintiffs, Parlcer, G arrett, 
and Go.

Solicitors for the defendants, Ince, Colt, Lnce 
and Itoscoe.

Thursday, Feb. 24, 1916.
(Before Sc r u tt o n , J.)

Or p h e u s  St e a m  Sh ip p in g  Co m p a n y  v . B o v il l  
a n d  Sons (a)

Demurrage — Certain rate at port of loading 
Restricted lia b ility  of charterers— “  Same_ rate 
to apply at port of discharge” — L ia b ility  of 
charterers not thereby restricted at port of dis- 
charge—“ Working days of twenty-four hours 
each.”

B y  a charter-party dated the 13th A p r i l 1915 the 
p la in tiffs  chartered their vessel, the O., to an 
American export company to carry a cargo of 
6350 tons of grain from Newport News to Avon- 
rnouih. B y  a contract of sale the ownership 
of the cargo passed to the defendants. The charter- 
party and the b ill of lading (which was to 
complete and supersede the charter-party) provided 
that the vessel should “  be loaded according to 
berth terms, and with customary berth dispatch, 
and i f  detained longer than five days, Sundays 
and holidays excepted, charterers to pay demurrage 
f at a certain rate] . . . provided that such
detention shall occur by default of charterers or 
their agents, and same rate of demurrage to apply 
at port of discharge, "  and further, that she should 
discharge at Avonmouth, “ in  accordance with the 
rules of the B ris to l Channel and West of England 
Corn Trade A ssociation" I t  was also provided 
that the steamer might discharge at a ll hours when 
the customs authorities would allow her to do so, 
provided that any extra expense in  working at 
night or on Sundays should be borne by the party  
ordering the work. The rules of the B risto l 
Channel and West of England Corn Trade Associa
tion  provided that a steamer carrying a cargo of 
6350 tons should be allowed eight “  working days of 
twenty-four hours each" (Sundays excluded) to 
discharge. The O. arrived off Avonmoulh at 
8.15 a.m. on Tuesday, the 6th Ju ly , and by the 
terms of the charter-party and b ill of lading the 
lay days began at that time. The discharge teas 
finished at 5 p.m. on the 23rd July. The 
pla in tiffs  claimed demurrage in  respect of eight 
days nine hours, alleging that (allowing for 
exclusion of Sunday, the 11 th Ju ly) the lay days 
ended at 8.15 a.m. on the 15th July.

Held, (1) that the provision that the same rate of 
demurrage should apply at the port of discharge 
as at the port of shipment d id  not necessarily 
im p ly  that the lia b ility  of the charterers was 
restricted at the port of discharge as at the port of 
shipm ent; and (2) that “ a working day of twenty- 
four hours”  meant a period of twenty-four hours 
commencing at the time when the ship was ready 
to discharge, excluding Sundays and certain other 
excepted days. Judgment was therefore entered 
for the p la in tiffs

C o m m e r c ia l  Co u r t .
Action tried by Scrutton, J.
By a charter-party dated the 13th April 1915 

the Grain Growers Export Company of Winnipeg 
chartered from the agents of the plaintiffs the 
steamship Orpheus, a vessel of 2731 tons registere 
tonnage, to carry a cargo of 6350 tons of oats fro® 
Newport News to (in te r alia) Avonmouth. a he 
charter-party further provided that

I f  ordered to  A vonm outh , vessel to  discharge i»  
accordance w ith  the  ru les of the B r is to l Channel an 
W est o f England Corn Trade Association, tim e  to  count 
fro m  a rr iv a l off Avonm outh w hether berthed o r no ■

. . Steamer to  be loaded according to  bertn
term s, w ith  custom ary be rth  dispatch, and i f  defame 
longer th a t five days, Sundays and ho lidays exeepte - 
charterers to  pay demurrage a t the ra te  of 8d. B n - 1®
ste rlin g  or its  equivalent per ne t reg is te r ton  per day-
o r p ro  ra ta , payable day by day, provided such detentxo 
sha ll occur by  de fau lt o f charterers o r th e ir  agents, an 
same ra te  o f demurrage to  app ly  a t p o rt o f discharge.

The bill of lading, the signing of which was t °  
complete and supersede the charter-party» 
provided that the

Steamer m ay commence d ischarg ing im m ediate ly 
a r r iv a l and discharge continuously, a t a ll such hours 
the Customs House au tho rities  m ay give perm ission 
the ship to  w ork , any custom of the  p o rt to  the contra j 
no tw iths tan d ing , provided th a t a ll ex tra  expense 
w o rk in g  a t n ig h t o r on Sundays o r on ho lidays sn 
be borne by  the  p a rty  ordering such w ork.

Rule 4 of the rules of the Bristol Channel and 
West of England Corn Trade Association was 
follows: .

D ischarge Clause.— Sellers undertake th a t i f  the ^ rabe 
fo rm ing  the sub jec t-m a tte r o f the  con trac t sha- 
carried by general steamer load ing on the be rt » ^
tim e  fo r d ischarging such gra in  sha ll be rego a 
according to  the scale p r in ted  below :

a) necorted ty  L eonard 0. T homas, Esq., Barrister-at-Law.

F o r steamers ca rry ing  no t 
exceeding 2750 tons o f 
g ra in

Exceeding 2750 tons and 
no t exceeding 4800 tons 

Exceeding 4800 tons, one 
extra  day fo r each extra  
1000 tons o r p a rt thereof

I f  disebarged a tmouth D ock or Portishe»
D ock, w hether the &c* ot 
fo rm s the en tire  carg° 
form s p a rt of cargo.

W o rk in g  days o f “weB y 
fo u r hours each.

of
W o rk in g  days under th is  con trac t are exclu 

Sundays, Good F r id a ys , Christm as Day,
H olidays, and begin to  ru n  a t A vonm outh or aDd
Dook from  the tim e  o f the steamer being bertn wben 
ready to  discharge . . . except on Saturday > n« '
i f  vessel is no t ready to  discharge a t 8 a.m. the 
to  count. ., j9l5

By a contract of sale dated the 7th Ap11̂ - ^ '  
the property in the cargo passed to the 
dants, Messrs. Bovill and Sons. a  oh

The Orpheus arrived off Avonmout ^  
Tuesday, the 6th July, at 8.15 a.m., and an aitinS5 
at the place where vessels customarily lay ani0 
for orders to proceed into dock as berths  ̂ u*■ 
available. She received orders to dock at
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on Friday, the 9th July, and was moored in 
berth at 5 a.m. The work of discharging was 
commenced on the following Monday, and was 
Dot completed until Friday, the 23rd July, at 
5 p.m.

The plaintiffs now claimed demurrage in 
respect of alleged delay by the defendants in 
discharging the cargo. In  their points of claim 
they said that by rule 4 of the rules of the Bristol 
Channel and West of England Corn Trade 
Association the time for discharging a cargo of 
4800 tons was six days; that one extra day was 
allowed for each 1000 tons, or part of 1000 tons, 
beyond 4800 tons ; and that as the cargo of the 
Orpheus was 6350 tons she was entitled to eight 
days for discharging. A t 8.15 a.m. on Tuesday, 
'he 6th July, the Orpheus arrived off Avonmouth 
a°d the lay days began, and, allowing for the 
exclusion of Sunday, the 11th July, they ended 
at 8.15 a.m. on thel5th July. The discharge not 
being completed until 5 p.m. on the 23rd July, 
|?e plaintiffs alleged that the defendants were 
bable to pay demurrage in respect of eight 
days nine hours, and claimed therefor at 8d. 
Per register ton (i.e., 2731) per day — i.e., 
7fi21 8«. Id.

The defendants contended that the time only 
£an from the time when the vessel was docked, and 
that by the terms of the charter-party not only 
did the same rate of demurrage apply at the port

discharge as at the port of loading, but that, 
demurrage to become due at the port of 

discharge, the detention of the vessel must, as at 
*be port of loading, not occur by default of the 
charterers or their agents. The defendants 
aether said that the term in rule 4 “ working 

days of twenty-four hours each ” meant a “ day ” 
proposed of twenty-four actual working hours.

■here, they maintained, men were accustomed to 
^?rk eight hours per day, a “ working day ” 

'thin the meaning of rule 4 would be comprised 
'  three calendar days, as all hours when work 
as not in progress were to be excluded from 

, °*1Bideration. Following this interpretation the 
ay day8 which the Orpheus was entitled had 
°t ceased when she finished discharging.

„,•4- 4 . Roche, K.C. and 8. L . P orte r for the
T'aintiffs.

Georgre Wallace, K.C. and S tu a rt Bevan for
e defendants.

q Scrutton , J.—In  this case the plaintiffs, the 
, 'pheus Steam Shipping Company Limited, 
tt)1£1k-an ac*a°n against Messrs, Bovill and Sons, 
ra6 bill of lading owners of the cargo, for demur- 
J!» . The defendants raise various points, one of 
of^B ■ ’s °h considerable importance tio the port

•pistol, and perhaps elsewhere.
! J-he charter was to take a cargo to Avonmouth¡j! vuarcer was to taxe a cargo to avuuuiuuiu 

to^ e re d  there, the vessel to discharge according 
jg ‘ he rules of the Bristol Channel and West of 

and Corn Trade Association, and time was 
I, cc'Hit from the arrival of the vessel whether 
o^hed or not. I  mention that point only in 

to dispose of it. The loading clause says 
be fhe steamer was to be loaded according to 
if j, h terms with customary berth dispatch, and 
bhen f t 6S8d  was detained longer than five days, 
''ate  ̂'e charterers were to pay demurrage at the 
a"ch ° i  P0r reg'sher hon per day, provided 
charl M ention was caused by the fault of the 

terers or their agents, and the same rate of

demurrage was to apply to the port of dis
charge.

Counsel for the defendants says the “ same 
rate of demurrage ” includes the condition of 
liability, among other things, including the phrase 
“ provided such detention shall be caused by the 
fault of the charterers or their agents,” and says 
that if it can be shown that the detention of the 
vessel at the port was not caused by the fault of 
the charterers or their agents, the charterers shall 
be free from liability. In  my opinion, that is 
putting on the word “ rate ” a meaning which I  
do not think it is possible it can bear. I  think 
the word “ rate ” there refers to the sum per ton 
and not to the condition of liability under which 
it  is to be paid. I  say no more on that point.

The bill of lading, which is under certain con
ditions to supersede the charter, contains in the 
margin :

Vessel to  discharge in  accordance w ith  the  ru les o f 
the  B r is to l Channel and W est o f E ng land Corn Trade 
Association and to  count fro m  a r r iv a l o ff Avonm outh , 
w hether berthed o r not.

And also contains a clause that :
The steamer m ay commence discharge im m ed ia te ly  

on a rr iv a l, and discharge con tinuonsly  a t a ll such hours 
as the Customs House au thorities  m ay g ive perm ission 
fo r  the  ship to  w ork, any custom of the  p o rt to  the 
con tra ry  no tw iths tand ing , provided th a t a ll extra  cost 
incurred  in  w ork ing a t n ig h t or on Sundays or ho lidays 
sha ll be borne by the  p a rty  ordering such w ork.

The remaining document in which the contract 
is to be discovered is the rules of the Bristol 
Channel and West of England Corn Trade 
Association, of which rule 4, indorsed on the 
back of the contract, is as follows :

D ischarg ing  Clause.— T im e fo r discharging such g ra in  
sha ll be regulated accord ing to  the scale p r in te d  below. 
[T h e  scale provided th a t fo r a ship ca rry in g  the w e igh t 
borne by th a t in  th is  case the tim e  fo r  discharging 
should be e igh t days.]

Then followed the words :
W o rk in g  days o f tw e n ty -fo u r hours each.
There was also a provision that :
W o rk in g  days under th is  con trac t are exclusive o f 

Sundays, Good F ridays, Christm as D ay, and bank h o li
days, and begin to  ru n  a t A vonm outh o r P ortishead from  
the tim e  of the steamer being berthed and ready to  d is
charge a t ra ilw a y  w harf . . . except on Saturdays
a t e ith e r dock, when i f  vessel is  no t ready to  commence 
discharge a t 8 a.m. the  day no t to  count.

The substantial point is, therefore, what does 
“ working days of twenty-four hours each ” 
mean ?

The shipowners say that that means that you 
take periods of twenty-four hours, commencing 
at the hour when the ship is ready to discharge— 
not at midnight, but when the ship is ready to 
discharge—and going on continuously, except that 
you exclude matters you are told to exclude— 
i.e., Sundays, Good Fridays, Christmas Day, and 
bank holidays, and Saturdays in particular 
circumstances, namely, if the vessel is not ready to 
commence to discharge at 8 a.m.

The cargo-owners, on the other hand, say that 
clause means : You are to make a conventional 
working day out of the ordinary working hours 
of the port. The ordinary working hours of the 
port are eight to five. If , therefore, the vessel is 
ready at eight o’clock on a particular day, you are
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to take from eight to five of that day—Mr. 
Wallace is not sure whether you should exclude 
the luncheon hour—theD you are to go from five 
to eight o’clock next working day.

He says it is immaterial that after five o’clock in 
the clause in the bill of lading the ship has power 
to work, and it may be in view of the odd words 
that the charterer has power to require the ship 
to work. I t  may be, though it is immaterial—  
although he is inclined to think that if work is 
done in fact the hours will count.

The practical difference between the two con
tentions is that, if the ship’s version is right, a 
considerable sum for demurrage is payable ; if 
the charterer’s version is right, if there were pro
vision for dispatch money, the charterer would 
have earned a considerable amount of dispatch 
money because he has done the discharging well 
within the time he says.

One has the advantage or disadvantage of 
reported decisions on clauses which are rather like 
this in charters which are rather like this, and in 
my view a judge is not bound by a decision on a 
charter rather like the one he is considering unless 
he can extract some principle which it is obvious 
that he should follow.

A  day or running day is a consecutive day of 
the calendar from midnight to midnight. You 
out down a running day by speaking of working 
day. I t  has been decided in several cases, and 
the case of Saxon Steamship Company L im ite d  
v. Union Steamship Company L im ite d  (9 Asp. 
Mar. Law Oas. 114; 83 L. T. Hep. 106) is one 
example that a working day does not mean 
the day on which the work is done, but a day 
on which it can be done, and that a working 
day ordinarily is twenty-four hours from mid
night to midnight, part of it  being the time in 
which work is ordinarily done.

There came before the courts a question of 
what happened if you worked part of the day, the 
case of The K a ty  (7 Asp. Mar. Law Oas. 527; 
71 L. T. Rep. 709; (1895) P. 56) being the first 
authority in which the matter was prominently 
brought forward. The Court of Appeal said 
that if you begin late in the day on work you 
may infer that the whole day is to count. You 
are entitled to a whole day, and then if you do 
not begin till part of the day has gone, the day 
does count against you.

This brought the attention of shipowners and 
charterers to the fact that you may be zealous in 
discharging a ship and find yourself charged with 
a whole day, although you had only enjoyed the 
benefit of part it, and, in my view, that was why 
the shipowners and charterers began to put in 
their charters “ working days of twenty-four 
hours each ”  meaning that when you were 
entitled to so many days you would have 
days of twenty-four hours and not days of 
six hours, because if you had worked only 
six hours it would be treated as a whole day. 
Shortly after that clause began to get into 
charters a case arose on a complicated charter 
which went to the House of Lords.

In  that case, Forest Steamship Company v. 
Ib e ria n  Iro n  Company (9 Asp. Mar. Law Oas. 1; 
81 L. T. Rep. 563), the charter-party provided 
that the charterers were

T o be a llowed 350 tons per w ork ing  day o f tw en ty - 
tou r hours, w eather p e rm ittin g  (Sundays and ho lidays 
excepted), fo r  load ing and d ischarging . . .  to

count from  s ix  a.m. o f the  day fo llo w in g  the day when 
steamer is  reported a t the  Custom House, unless she 
be reported before noon, in  w hich ease tim e  to  count 
fro m  notice o f readiness and in  every respect ready to  
load o r discharge respective ly and in  free pratique. 
Steamer to  w o rk  a t n ig h t i f  required, also on Sundays 
and ho lidays, such days n o t to  oount as la y  days unless 
used.

Having to interpret that the question was raised, 
what did these people mean when they talked 
about a working day of twenty-four hours ? D '“
they mean a calendar day from midnight to nnd" 
night, which is twenty-four hours ? I t  was said 
against that that to give some meaning to the 
twenty-four hours you must make it a conventions, 
day and add up the times to count and exclude 
the times-that are not to count. The House ot 
Lords decided that a conventional day was the 
right meaning.

In  1910, in the case of Watson Brothers Shipp'in9 
Company L im ited  v. Mysore Manganese C om pos  
L im ite d  (11 Asp. Mar. Law Cas. 364 ; 102 L. 
Rep. 169), a similar form of charter-party cam0 
before Hamilton, J. There again there was » 
very complicated series of provisions, the ne 
provision being that it  was to be shipped and 
discharged at the rate of 500 tons per “ clear 
working day of twenty-four hours. The sain 
contention was raised in that case, and Ham1' 
ton, J. decided in favour of the contention tha 
it  was not a calendar day but a conventions 
day, made up of periods. But in doing 8° / ,  
undoubtedly used some language which suggest® 
that it was to be piade up of usual hours of working 
at the port, and not the hours which were unusu 
hours, but which the shipowners or charters 
could desire each other to work. He says : .
does not seem to mo that the circumstance t 
the charterer stipulates that if he can arrange 
work in hours when ordinarily men in the p 
would not work he is to be entitled to call UP 
the ship to allow work to be done prevents 
working day of twenty-four hours mentioned in 
charter-party from being in itself a day made ^  
of working hours whenever they may occur, 1 ® 
it  that if he does require the ship to work in bo 
not usually worked on, and the ship comp 
with its obligation, the shipper could not d ^  
that such hours having been used were pa-i 
the working day of twenty-four hours ; hut 1 
not think that the fact that the ship is boun ^  
work if requested, while the charterer is n° 
bound unless he chooses, entitles the ship 
say : “ The day for the purpose of this m’f'yj-s 
party is a day and a night, twenty-four he’ ^  
consecutively within which I  may be called UP ̂  
to work during the whole twenty-four bout6 
the charterer’s option.” j)y

I t  is quite unnecessary to say that I  ,u. 0i  
follow with the greatest respect any opin'un 
Lord Sumner, but I  find great difficulty ^  
following that passage. These being the aut 
ties I  turn to the rule. ¿^e

The rule provides that you are not to r 
from midnight to midnight, but from the 
the ship is ready to discharge, with a proviso 
if that is after eight o’clock on a Saturday - 
are not to count that day. From that 
are to take working days of twenty-four S|
but you are to exclude Sundays, Good J J1 r<)a? 
Christmas Day, and bank holidays, and Sat . ht 
if the vessel is only ready to discharge after
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o ’clock. There is no provision that you are to 
exclude anything else. There is no provision 
as there was in the other cases about what you 
are to do with the period after the working 
tours.

In  Forest Steamship Company v. Ib e ria n  Iro n  
Ore Company (sup.) you were not to count that; 
in the other case you have to do so. In  this case 
there is no provision either authorising you to 
exclude it or saying what will happen if it  is 
worked. In  these circumstances it seems to me 
that it  is part of the working day. I t  is a day 
on which work can be done between the parties 
and the parties can require work to be done 
during that time. I  see no reason to exclude it.

I  have dealt with that on the construction of 
the documents. On that construction the plain
tiffs are right and the defendants are wrong.

I t  is further said that I  ought to come to the 
®ame conclusion because everybody at Bristol 
thinks it is the right one; and a large quantity 
° f  evidence has been given by witnesses, some of 
whose names I  recognise as those of people 
concerned in the Bristol trade. They say that 
tor the last ten years Bristol people, and every- 
5>ne who came to Bristol, had thought it  means 
‘“is, and had settled disputes on the basis that 
i® does mean it.

I  am doubtful whether I  ought to recognise 
that evidence. Mr. Wallace admits that the 
evidence does show that people at Bristol for ten 
years or so have thought the words mean what I  
sey and acted on that supposition. He is not 
&ble to call evidence to contradict it.

I t  is clear that if  that goes on long enough a 
custom or usage will be established showing 
what the words mean in cases where the words 
without such evidence are ambiguous. The 
®aae cited by Mr. Roche, where thirty years’ 
^actice was treated by the Court of Appeal as 
lowing what was meant, is sufficient for that.
bt in this case it  haB not been in existence for 

^bch more than ten years, and I  do not think ten 
lit f f8 to make a custom or usage. A
oj“~® longer may, but I  do not feel able to decide 
11 fhe ground of the alleged usage.
I f  is some satisfaction to know, in dealing with 

i ft Matter on construction, that I  have decided 
jj Accordance with the views of mercantile people,

I I  do not decide it on that ground. I  decide on 
tiff ^roun<I  that the words mean what the plain- 
Con Sâ  *'l’ey mearu I f  that view is taken of the

OBtruction I  do not understand that there is any
sPute as to amount.

Judgment fo r  the p la in tiffs .

Solicitors for the plaintiffs, Bottere ll and Roche. 
^Solicitors for the defendants, Coward and 

toksley, Sons, and Chance.

[K .B . D iv .

Feb. 23 and 28, 1916.
(Before Sc r u tt o n , J.)

B l it h e  a n d  Co. v. R ic h a r d s , T u r p in , a n d  
Co. (a)

Contract —  Sale — N o lia b ility  i f  shipment and 
delivery prevented by war — Increased freights 
owing to war— Im possib ility of profit— Refusal of 
seller to deliver—L iab ility .

B y  a written contract dated Dec. 1914 defendants 
agreed to sell and the p la in tiffs  agreed to buy iron  
pyrites as produced at certain mines in  Portugal 
to the amount of about 6000 tons per year fo r three 
years. Delivery was to be c.i.f. at Manchester. 
The contract contained this clause: “ I f  war, 
epidemics, quarantine, strikes of men, accidents, 
dim inution of output at the mine, or any other 
cause over which the sellers have no control should 
prevent them from shipping or exporting the ore 
from  the river Ouadiana, Portugal, or delivering 
under normal conditions, the obligation to ship and 
(or) deliver under this contract shall be pa rtia lly  or 
entirely suspended during the continuance of such 
impediment, and fo r a reasonable time afterwards 
to allow the sellers time to prepare to recommence 
s h i p m e n t s O w i n g  to the continuance of the 
European war freights rose to such an extent that 
the defendants found that they could no longer 
carry out the contract except at a loss. They 
thereupon gave notice to the p la in tiffs  that the 
“ conditions of delivering pyrites under our con
tract with you have become abnormal, and there
fore we must claim relief,’’' and refused to make 
any deliveries at the contract price. The p la in tiffs  
therefore brought this action, in  which they claimed 
damages for the breach of contract of sale. The 
learned judge found that there was never any 
difficu lty in  effecting shipment in  Portugal, that 
the words “ under normal Conditions" in  the 
suspension clause referred to “ shipping and 
delivery,” and that “ delivery”  was “ delivery at 
Manchester."

Held, (1) that “  prevention ” w ith in  the meaning of 
the suspension clause was physical or legal preven
tion, and not economic unprofitableness; (2) that 
a provision enabling the defendants to lake advan
tage of a fa ll in  the freight market, but to repudiate 
the contract i f  freights rose, must, to avail them, 
be in  clearer language than that used in  the sus
pension clause-, (3) that the clause applied to 
shipping and delivery which were required to be 
effected under normal conditions, but did not apply 
to the intermediate transit ; and (4) that i t  was 
doubtful what the term “  normal conditions ” 
meant in  a contract made during a war. Judg
ment was therefore entered for the p la in tiffs. 

C o m m e r c ia l  Co u r t .
Action tried by Serutton, J.
By a contract dated the 8th Dec. 1914 the 

defendants, Richards, Turpin, and Co., merchants 
and sellers of ore purchased by them in Spain 
and Portugal, agreed to sell to the plaintiffs, W . 
Blythe and Co., chemical manufacturers carry
ing on business in England, 6000 tons of iron 
pyrites in each year, 1915, 1916, and 1917. The 
ore was to be delivered c.i.f. at Manchester in 
cargoes to be arranged. The contract contained 
this clause:

I f  war, or any other cause over which the sellers have 
no control, should prevent them from shipping or export-

B l y t h e  a n d  Co. «. R ic h a r d s , T u r p in , a n d  Co.

(a) Beported by L eonard G. T homas, Esq,, Barrister-a t-Law .
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ing ore from the rive r Gnadiana or delivering under 
normal conditions, the obligation to ship and (or) deliver 
under the said contract shall be partia lly  or entirely 
suspended during the continuance of such impediment, 
and for a reasonable time afterwards to allow the sellers 
time to recommence shipments.

The pyrites were to be obtained from mines in 
Portugal and shipped from Pomaron. In  Jan. 
1915 there was a sudden and great increase in 
the rate of freights between Pomaron and Man
chester, the freight rising from 6s. to 8s. per ton 
to more than 15s. per ton. The result was that 
the defendants could no longer fulfil their con
tract with the plaintiffs at a profit. They 
accordingly sent a notice to the plaintiffs to the 
effect that the conditions of delivering the pyrites 
had become abnormal and refused to make any 
deliveries at the contract price although they 
were willing and able to do so at a profit to 
themselves at an increased price.

The plaintiffs in consequence brought this 
action claiming (1) a declaration that the defen
dants were not entitled to suspend deliveries 
under the contract and had committed, in the 
claiming to suspend, a breach of such contract; 
(2) a declaration that the plaintiffs were entitled 
to claim damages from defendants for so sus
pending deliveries.

A . A . Roche, K.C. and R. A .'W rig h t  for the 
plaintiffs.—The defendants have been guilty of a 
clear breach of contract for which the plaintiffs 
are entitled to damages,

F. D. M acK innon, K.C. and A. E . Nelson for 
the defendants.—There has been no breach of 
contract. The defendants were entitled to sus
pend deliveries by the exceptions clause in the 
contract. The rise of freights in the early 
months of 1915 made the position abnormal. 
“ Abnormality ” in the exceptions clause meant 
a state considerably and materially different from 
that existing at the time of the contract.

A. A. Roche, K.C. in reply.—The clause does not 
protect the defendants as is contended. I t  does 
not apply to transit at all.

Feb. 28.— Sc r u t t o n , J. read the following 
judgment:—

Messrs. W. Blythe and Co. Limited, manu
facturers of sulphuric acid, sue Messrs. Richards, 
Turpin, and Co. Limited for damages for failure 
to supply, between the 8th Dec. 1914 and the 
12th Nov. 1915, certain iron pyrites from which 
sulphuric acid was to be made. The defendants 
reply that their failure to do so at the contract 
price was excused by an exception clause in their 
contract. There is very little dispute about the 
facts. The real contest and the difficulty of the 
case is in the construction of the exception clause.

By the contract the defendants were to supply 
for three years the buyers’ requirements of 
pyrites, estimated to be about 6000 tons per 
annum, in lots, cargoes, or parcels as arranged at 
reasonably regular intervals during the year. 
Delivery c.i.f. Manchester, payment cash against 
invoice after assay is agreed, price 22s. per ton 
delivered. The pyrites were described “ as pro
duced from the mines in Portugal known as 
Gnadiana ore.” This ore, in fact, was produced 
by Messrs. Mason and Barry Limited, and shipped 
at Pomaron, a town twenty miles up the Guadiana 
River in Portugal. The depth on the bav and

windings of this river limited the use of the port 
to vessels under a certain length and tonnage.

When the contract was made the present war 
was in progress. After its outbreak, for a short 
period, no one would enter into charters. After 
a month or so chartering recommenced, and 
freights from Pomaron to the West Coast of 
England were about as usual, rising slightly, say. 
from 6s. to 7s. 6d. a ton. The defendants supplied 
a part cargo of 696 tons under the contract. They 
had two steamers, the M auranger and Trudvang , 
chartered for consecutive voyages during 1915 to 
1917 at 7s. a ton Pomaron to Manchester. T®® 
round voyage had been thirty days. By difficulties 
of transit and congestion it increased t0 
sixty days by the end of 1915. One of these 
steamers was torpedoed in May-June 1915, but 
the two actually carried some 16,000 tons of ore 
in 1915 at the same freight as was prevalent at 
the making of the ore contract. „

The defendants sold some 50,000 to 100,00® 
tons in the year, and chartered other vessels to 
carry the balance. In  Jan. 1915, in consequence 
of various economic and naval events in the war, 
freights rose very rapidly, and varied from U s' 
to 20s. Pomaron to West Coast of England, som 
of the lower freights being for parcels of dead- 
weight cargo in boats on regular lines. This nB 
of freight would turn the defendants’ contra** 
into a losing one, and they were desirous of avo id " 
ing the loss if possible. They, therefore, on tb 
15th Jan. 1915 sent out a notice to all the'
customers :

Dear Sirs,— We are reluctantly obliged to give S°a_ 
formal notice tha t in  consequence of the B ritish  Govern 
ment having commandeered a large amount of ton°?^r 
in  pursuance of the war against Germany, and of otb ^ 
tonnage being held up through warlike operations, 
conditions of delivering pyrites under our contract 
you have become abnormal; therefore we must cla
relief, toand continued during the time in question 
refuse to  supply under their contracts at 1
contract 
supply ore

toThey made fresh bargains 
supply ore wnu such customers as would 
increased freight. The plaintiffs made one so 
bargain without prejudice to rights, and bong  ̂
two other lots of pyrites from other sellers a 
higher price against the defendants. 0i

I  need only further state that there was n® fl 
any difficulty in shipping ore at Pomaron. „ 
ore was supplied in 1915 than in 1914. T u 
may have been congestion at Manchester, ™l0a&
I  had no specific evidence of it. The buy  ̂
undertook to take ore at 350 tons a day. ^ o it 
no evidence to show whether the state of the P 
prevented delivery at that rate. ^ g

The question which was argued before m® ^ ge 
whether the rise of freights was a circumsta _ 
excusing the defendants, the vendors, from V ^ 
formance of their contract under their excep ^  
clause, to which I  now turn. The defendants ^  
covered themselves in the plaintiffs’ contra0 
a contract with Messrs. Mason and Barry Li®  
for ore f.o.b. Pomaron. That contract cont
the following exception clause: ^

I f  war, epidemics, quarantine, strikes of meD’wjjjcl> 
outs, labour troubles, or any other cause over 
the sellers have no control should prevent the® et. 
shipping or exporting the ore from Portugal or 6 ftud 
ing under normal conditions the obligation to s 
(or) deliver under th is oontract shall be snsv
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during the continuance of such impediment and for a 
reasonable time afterwards to allow the sellers time to 
Prepare to recommence shipments.

. In  this clause it is clear that “ shipping, export
ing. or delivery ” refers to what happens at 
to  mar on. I t  is also fairly clear that the
defendants to cover themselves copied this clause 
■with  ̂minor alterations and one substantial 
addition in their favour, as follows :

I f  war, epidemics, quarantine, strikes of men, 
accidents, dim inution of output at the mine, or any 
other cause over which the sellers have no control 
should prevent them from shipping or exporting the ore 
rom the River Guadiana, Portugal, or delivering under 

Oorrnal conditions, the obligation to ship and (or) 
Oliver under th is contract shall be partia lly  or entirely 

suspended during the continuance of Buch impediment 
aud for a reasonable time afterwards to allow the sellers 
“ Uie to  prepare to recommence shipments ;

?&d then there is a clause at the end which is 
immaterial to this case. They inserted it in 
their contract, without considering whether it  
th.ade any difference that their contract was a 

Manchester contract, payment by weight 
delivered, and that the contract from which the 
Clause came was a contract for sale f.o.b. 
“otnaron.

I  do not use the Mason and Barry clause to 
Construe the defendants’ clause, but I  bear in 
“hind in the attempt to construe the latter (1) 
hat its language was obviously originally framed 
°r a different subject-matter; (2) that as the 

"material part of it was inserted in favour of the 
defendants, it must be construed against them; 
nd (3) that, as frequently stated, air ambiguous 
»use is no protection. 1 think the term “ under 
°rnral conditions,” whatever it may mean, must 
Pply to shipping and delivering.

,, Roche for the plaintiffs argued that 
delivering ”  means the putting of the goods on 

o 6 ship under a contract of carriage, which is 
i®  first step towards performing a c.i.f. contract, 
a argument is tempting, as it  would give 

delivery ” the same meaning as in the Mason 
t lh i  Barry conIract, and would harmonise with 
iq9 i f t r  language “ prepare to recommence ship- 
P r b * ® at on consideration, 1 think it is more 
th° a ^ie that the phrase in this clause refers to 

0 delivery at Manchester, which is essential for 
ventleiR‘ The question then is : Did war pre- 
w -r  the sellers from shipping or delivering 
(}j:| r normal conditions ? I t  is Baid that it 
W ii decanse war caused freights to become so 

that shipping and delivery under normal 
tu it io n s  was prevented, freights being higher 
"an normal.

h>ent^Ve come t°  the conclusion that this argu- 
t>iev 1S- un80UDA for several reasons. I  think 
or , ddtion by the matters referred to is physical 
Y Q 8al prevention, not economic unprofitableness. 
y0u not prevented from buying a thing if 
that •f- 'k  ’ ts coat higher than you can afford, or 
from u 3 not worth the price. You are prevented 
thas “nying a thing by a given cause if, owing to 
aPDft cause, there are none to be had. This 
two rs *°  h0 the reasoning of Bailhache, J. in the 
<4 j u .°as0s to which I  was referred of Bolo  v. 
and n  ^ une 3, 1915, unreported) and Inatone 
It6t)Uo- v- Speeding, M arsha ll, and Co. (114 L. T. 
ctaus both decided on slightly different

Y ° i-  X I I I . ,  N . S.

In  this case the defendants could, and did, get 
the ships, but as to some three-fourths of them at 
a cost which made their contract, if carried out 
by those ships, a losing one. The war did not 
prevent them performing their contract, but did 
indirectly by its action on freights make it an 
unprofitable one. I f  the defendants wished to 
say, “ We will keep the benefit of any turn of the 
freight market which helps us, but if  the market 
goes against us we will not perform our contract,” 
they must, in my opinion, use clearer words than 
they have done.

But, farther, I  do not think this language is 
applicable to transit at a l l; it is applicable to the 
shipping at the commencement of the transit and 
the delivery at the end of it. Transit was not 
provided for in the original Mason and Barry 
clause, the contract being f.o.b, and it is provided 
for in this contract by the “ addenda” clause 
inserted by the defendants and dealing with the 
perils, such as perils of the sea or restraint of 
princes, which may affect the goods afloat. This 
clause contains nothing about the transits being 
too expensive.

I  have considerable difficulty in understanding 
what is meant by “ normal conditions.” I t  cannot 
mean the conditions existing at the date of the 
contract; at that date there may be quarantine, 
or a strike of a temporary nature, which clearly 
would not be treated as normal conditions; and 
I  should have thought in war time there were no 
normal conditions, everything being subject, to 
constant change and almost beyond prophecy. I  
do not see any difficulty in allowing the clause to 
operate on a number of ships, though the 
excepted peril would not finder any one ship 
alone. This is in accordance with the view 
expressed in Craw ford and Rowat v. Wilson, Sons, 
and Co. (1 Com. Cas. 277) by the Court of 
Appeal.

I f  I  am wrong in the view that the clause does 
not protect the defendants at all, it  may be that 
the fact that as to one quarter of their shipments 
they had old charters which protected them as to 
freight may cause the prevention, if any, to be 
only a “ partial suspension ” within the words of 
the contract. But the grounds on which I  decide 
against the defendants are: (1) That here there 
is no evidence of prevention, but only of increased 
cost; (2) that the clause does not apply to 
transit, but only to shipment or delivery; and
(3) that the defendants have not made clear what 
they mean, in a contract made in time of war, by 
“ normal conditions ” in war time, particularly as 
relating to cost of transit.

The plaintiffs are therefore entitled to damages, 
which I  assess at 19001,, and I  give judgment for 
that amount with costs.

Judgment fo r  p la in tiffs .

Solicitors for the plaintiffs, Waltons and Co.
Solicitors for the defendants, W illiam son, K i l l ,  

and Co., for Ingledew  and Sons, Swansea.

3 G
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¿Sttjpme € m t d  la ica to*
COURT OF APPEAL.

June 21 and J u ly  10,’ 1916.
(Before Sw in f e n  E a d y , P h il l im o r e , and 

B a n k e s , L.JJ.)
C r o s s fie ld  a n d  Co . v . K y l e  Sh ip p in g  

Co m p a n y , (a)
APPEAL PROM THE k in g ’s BENCH DIVISION.

B i l l  o f lad ing— B i l l  o f lad ing  “ conclusive evidence 
o f quan tity  delivered to ship as stated therein ”  
— Statement in  b i ll o f lad ing tha t goods were 
“  shipped on board ’’— Short delivery— Estoppel 
— A uth o rity  o f master—“ P erils  o f the sea.”

B y  a charter-party dated the 28th M ay  1913 the 
steamship K ., belonging to the defendants, was 
chartered to proceed to Grindstone Is land , New  
Brunswiclc, and there load a cargo o f tim ber and 
therewith proceed to certain po rts  (inc lud ing  
Manchester) as ordered. F re ight was to be pay
able on measurement o f quan tity  delivered as 
ascertained at po rt o f discharge, and a ll 
responsibilty o f the charterers under the charter 
was to cease as soon as the cargo was alongside. 
The exceptions included “ pe rils  o f the sea.”  The 
captain or his agent was empowered to sign bills  
o f lad ing which, i t  was agreed, should be 
“ conclusive evidence against the owners as 
establishing the quan tity  delivered to the ship 
as stated therein. The charterers gave ins truc
tions that the vessel when loaded should proceed 
to Manchester. The K . was loaded fro m  lighters, 
the contents o f which was cheched by surveyors 
as they le ft the shore. Owing to rough weather, 
a quan tity  o f the tim ber fe l l  between the lighters 
and the ship and was lost, but despite th is the 
master o f the vessel signed a b ill o f lad ing in  
th is fo rm  / “ Shipped, in  good order and well
conditioned, on board the steamship Kyle- 
strome” the quantities o f tim ber contained in  
the surveyors’ reports. The result was tha t on 
a rr iv a l at Manchester the cargo was fou nd  to be 
short.

I n  an action by the p la in tiffs , who were indorsees 
of the b il l o f lading, fo r  damages fo r  short 
delivery the defendants contended tha t the 
timber was lost through perils o f the sea, since 
by the cha rte r-pa rty , the terms o f which must 
be incorporated in  the b i l l  o f lading, the 
responsibility o f the charterer ceased as soon 
as the cargo was alongside, whereby the 
responsibility o f the defendants commenced and 
the exception o f “ pe rils  o f the sea" came in to  
operation.

H eld, tha t the defendants were bound by the state
ment in  the b il l o f lad ing  tha t the whole o f the 
tim ber had been shipped on board, and could 
not give evidence tha t certa in  portions o f the 
timber had, been lost a fter they had been p u t in to  
lighters, but before they had, been received on 
board.

Lishman v. Christie (6 Asp. Mar. Law Cas, 186 ;
57 L. T. Bep. 552 ; 19 Q. B. D iv . 333) followed. 

Judgment o f Bailhache, J. (ante, p. 327 ; 114 L . T. 
Bep. 743) affirmed.

(^7Reported by E dwaud J. M. Ch a p lin , F»q., BarrlBter-at Law.

D e p e n d a n t s ’ appeal from a judgment of 
Bailhache, J. in the Commercial list, reportea 
ante, p. 327; 114 L. T. Rep. 743.

On the 11th April 1913 the plaintiffs, Cross
field and Co., timber merchants, of Barrow-in- 
Parness, entered into a contract with J. Nelson 
Smith, of St. John, New Brunswick, to buy » 
cargo of wood which was to be shipped at Grind
stone Island for Manchester on c.i.f. terms.

On the 28th May J. Nelson Smith chartered 
the steamship Kylestrom e  to load the cargo in 
question. By the charter-party it  was agreed 
that the steamship Kylestrome should, with an 
convenient speed, sail and proceed to Grindstone 
Island, New Brunswick, and there load a cargo 
of timber, and being bo loaded should therewith 
proceed to a number of named ports (including 
Manchester) as ordered on signing bills oi 
lading.

The charter-party continued in these terms :
2. Freight payable on measurement of quantity 

delivered as and when ascertained at the port 
discharge. . . .  A ll  responsibility whatsoever 
the charterers hereunder ceases as soon as the cargo 
alongside.

3. The act of God, perils of the sea, &o., alw»!
m utually excepted, even when occasioned by neglig01)® ' 
default, or error in  judgment of the p ilo t, mas 
mariners, or other servants of the shipowners. ^

12. The usual custom of the wood trade of each P°r 
is to  be observed by each party on customary terms.

13. Captain or agent to  sign b ills  of lading as P®f  
surveyors’ return fo r the cargo, and, i f  require , 
separate parcels and delivery accordingly.

14. B ills  of lading shall be conclusive e v id s ^
against the owners as establishing the quantity deliveLf» 
to  ship as stated therein. The captain’s or age 
signature to be aocepted in  a ll oases as binding 
owners. ,

On the 28th June the Kylestrome arrived at 
Grindstone Island, and moored at the buoyT® 0 
the back of the island. On the 30th « 
loading commenced, which was performed 
lighters which oarried their cargo stowed atn® ^  
ships. The captain’s agent signed the bill8 
lading in these terms : ^

Shipped in  good order and well conditioned ^
J. Nelson Smith on board the steamship oallod Ten 
Kylestrom e  . . i one hundred and seventy-»
thousand two hundred and eighty-one pieces of aJ1(J 
battens, &o., containing three m illion  one hundre \
seventy thousand five hundred and fifty-five  8̂ Pc ,ated 
feet . . .  in  accordance w ith  oharter-party aJ1<j 
the 28th May 1913, the terms, conditions, 
exceptions (including negligence olause) oont“’"lL reof-
whioh are herewith incorporated and form  part ^ t b  
In  witness whereof the master of the said vesse  
affirmed to two b ills  of lading a ll of this tenor 
one of whioh being aooomplished, the other to “ 0y, 
void.— (Signed) J. F. K night  and Co., Agents.—-I1
N.B., Ju ly  16, 1913. . ^

On the 17th July the Kylestrome left £jrl®a9 
stone Island. On arrival at Manchester 1 gf0 
found that the cargo was short by eifv„,jgUt 
standards. The plaintiffs in consequence br 
this action against the defendants to re<?°v?r fae j 
damages for non-delivery of cargo, which ir 
alleged had been lost. The defendants in tfle  
defence said that the cargo wa? l° aj' r0fOr0 
alongside the ship; that the loss was * ¡ujlit/ 
due to perils of the sea; and that respons
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on their part was in consequence excluded by 
the exceptions clause in the charter-party.

Bailhache, J. held (ante, p. 327; 114 L. T . 
Rep. 743) that the words in the bill of lading 
‘ shipped . . .  on board the steamship K yle - 

•trome ”  were inconsistent with the provision in 
the charter-party that the cargo was only to be 
delivered alongside, and must prevail; that in 
consequence the exception of “ perils of the sea ” 
never came into operation, and the plaintiffs were 
therefore entitled to succeed.

The defendants appealed.
■4. A. Roche, K.C. and R. A . W righ t for the 

defendants.
F . D. M acK innon, K.C. and W. A. Jo w itt for 

Plaintiffs.
The following cases were referred to :

Ir is h m a n v. C h r is t ie  (sup.);
P y m a n v. B u r t , Cab. &  E ll. 207 ;
F is h e r, B e n iv ick , a n d  Co. v. C o ld e r a n d  Co., 1 Com. 

CaB. 456;
M e d ite r ra n e a n  a n d  N ew  York, S team sh ip  C om p a n y  

L im ite d v. A . F . a n d  D . M a c K a y , (1903) 
1 K . B. 297;

J . L oh d e n v. C harles  C o ld e r a n d  Co., 14 Times
L .  Rep. 311 ;

B re n d a  S te a m sh ip  C om p a n y  L im i te d  v. Oreen, 
9 Asp. M ar Law CaB. 55; 82 L . T . Eep. 66 ; 
5 Com. Cas. 195.

Cur. adv. v u lt.

Ju ly  10.— The following written judgments 
^ere delivered:—

Sw in f e n  E a d y , L.J.—The plaintiffs in this 
“°tion, aB indorsees of a bill of lading for a timber 
* rg°, sued the defendants, who are the owners 

>1 the ship Kylestrome, upon which the cargo was 
caded, for short delivery. The judge found for 
.“0 plaintiffs for 5881. 4s. lid ., and against this 
•^“gment the defendants appeal.
■̂ tan b 8'3’Pmen*' was from New Brunswick to

ti * 's n°k now disputed that the quantity of 
^tuber delivered from the ship at Manchester 
588/ eifihty-five standards of the value of 
th l088 than the quantity Btated in

0 b i l ls  of lading to have been shipped on board ; 
c r’ on the other hand, iB it disputed that all the 
sli ° ’ whtch was actually placed on board the 
U 'P, was duly discharged at Manchester. The 
had'k and surface of this deck load timber 
aud f ?n mar^ed with paint at regular intervals, 
thr k"10 stowage was regular and unbroken 
U0 ° u Shout, and on arrival at Manchester showed 

®'gus of any cargo having been lost, 
five  0w  80 lar8e a quantity of timber as eighty- 
ap fltandards came to be lost does not clearly 
Mo ôad*nK of the ship commenced on
Unri a,y’ the 30th June, and waB not completed 
dav'tk ^°Ut l^ h  July, and it is only on one 

that any loss from weather is definitely stated 
30th t6 occurred- In  the log, under date the 
sea Jut)e> there is an entry, “ A  nasty choppy 
of t’.Causing lighters to roll, and losing a quantity 
of ¿J^her OV0rboard,” and in the master’s protest 

(the 15th J uly he states that 
car„ a the 30th June I  commenced taking in a 
VinCP ° I  lumber, and in consequence of the 
aUd f 18 st r'k ‘ng against the sides of the ship, 
eiCQ̂ ? m the strong winds and choppy seas and 
in .P e n a lly  strong current, a quantity of lumber 

lng transferred from the said lighters to the

said ship was washed overboard and lost, and 
every effort was made to recover same, and a 
quantity was bruised, broken, and split ” ; and that 
“ due care, diligence, and skill were observed in 
transferring the said lumber from the said lighters 
to the said ship.”

No further details of the loss are given. I t  
appears that the cargo for the steamship was 
brought down from the interior, and was loaded 
into lighters at Grindstone Island, and was 
checked and tallied into the lighters by licensed 
and sworn surveyors, and that such measure
ments are conclusive as between the sellers and 
buyers—upon these figures the timber is invoiced 
and the buyer pays. There is no further check
ing or tallying when the timber is brought along
side for shipment. I t  would probably be im
practicable, except at very considerable expense, 
as the original entries with details of the lumber 
loaded into lighters ojcupied seventy sheets. The 
master signs the bills of lading for the figures 
arrived at by the surveyors, stating the whole 
quantity to be shipped on board.

The defendants contend that they are not 
estopped and precluded by the terms of the bill of 
lading (which incorporates the material provisions 
of the charter-party) from showing that the full 
amount of cargo stated therein was not actually 
shipped on board.

I f  defendants are entitled to Bhow that a smaller 
quantity than that {mentioned in the bill of lading 
was all that was really shipped on board, then it 
was doubtless proved as a fact that such was the 
case.

The bill of lading, dated the 16th July 1913, is 
as follows: “ Shipped in good order and well con
ditioned by J. Nelson Smith on board the steam
ship Kylestrome, whereof David M uir is master, 
now lying in the port of Harvey, New Bruns
wick, and bound for Manchester, England . . . 
[then follows a detailed specification of 177,281 
pieces of wood containing in the whole 3,170.555 
superficial feet] being marked and numbered as in 
the margin, and are to be delivered in like good 
order and condition at the port of Manchester, 
England, unto Messrs. Price and Price Limited, 
or to their assigns, he or they paying freight for 
the said goods in accordance with charter-party 
dated the 28th May 1913. A ll the terms, con
ditions, and exceptions (including negligence 
clause) contained in which are herein incorporated 
and form part hereof.”

Clause 2 of the said charter-party is as follows : 
“ Freight payable on measurement of quantity 
delivered as and when ascertained at the port of 
discharge. . . . A ll responsibility whatsoever 
of the charterers hereunder ceases as soon as the 
cargo is alongside.”

Having regard to the terms of this charter- 
party, and especially to olause 14, the plaintiffs 
contend that the defendants have bound them
selves by contract to treat the bills of lading as 
conclusive evidence of the quantity delivered to 
the ship as stated therein—that is, as they 
contend, of the quantity “ shipped on board * 
and cannot now question the amount. A  bill of 
lading is, generally speaking, p rim á  fac ie  evidence 
against the shipowner of the shipment on board 
of the quantity of goods thereby acknowledged by 
him to have been so shipped, but it  is not con
clusive ; the parties, however, may by contract 
agree to make it conclusive evidence; and the
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question here is whether that is the true effect of 
the clause in the charter-party incorporated in 
the bill of lading.

I f  the true meaning of clause 14 is that the bill 
of lading is to be conclusive evidence against the 
owners that the quantity stated therein as having 
been “ shipped . . .  on board ”  has in fact 
been actually shipped and placed on board, then 
the appeal cannot succeed; there was the short 
delivery of eighty-five standards, and it is not 
suggested that any lumber actually shipped on 
board was subsequently lost by any excepted 
peril.

The defendants, however, contend that clause 14 
only means that the bill of lading is to be con
clusive evidence of the quantity “ delivered to 
ship ” ; that if, in accordance with the contract, 
delivery of lumber by the shipper alongside the 
ship, in lighters, or floating in the water, is 
delivery to the shipowner, so that his responsi
bility for cargo then commences, and his lien for 
freight then attaches, the bill of lading is only 
conclusive evidence of such delivery; that the 
words “ as stated therein ” refer only to quantity 
as stated in bill of lading; and that the words 
“ as stated therein ” do not refer to and make 
conclusive tbe statement in the bill of lading 
“ shipped . . .  on board.”

I t  must be assumed that the parties to the 
charter-party contemplated that the bill of lading 
would be in the form in common use in the 
timber trade at the port of loading, which states 
the quantity of timber mentioned therein as 
having been “ shipped on board,” which can only 
mean actually shipped on board. W hat is the 
object of such a provision in a charter-party ? 
This question waB put and answered by Lord 
Esher, M  R. in Lishm an  v. Christie  (6 Asp. Mar. 
Law Oas. 186; 57 L. T. Rep. 552; 19 Q. B. Div. 
333, at p. 338). He said: “ What can be the 
meaning of such a provision but to get rid of 
the liberty of the shipowners to show that the 
quantity Btated to have been shipped was not 
really put on board and to make the bill of 
lading an estoppel P The provision is a good 
business provision for the purpose of avoiding 
disputes as to quantity shipped where there is no 
dishonesty on either side.”

In  that case it  was provided by the charter- 
party that the bills of lading should be conclusive 
evidence against the owners of the quantity of 
cargo “ received as stated therein.” Here it  is 
“ delivered to ship as stated therein.” I  see no 
distinction between delivered lo ship and received 
by ship. They both describe the same transaction 
looked at from opposite points of view. The 
Master of the R oI Ib said (p. 338): “ The provision 
is that the bill of lading is to be conclusive 
evidence of the quantity of .cargo received as 
stated therein. How is any quantity stated to 
have been received by a bill of lading ? By the 
word “ shipped,” of course.

In  that case the express terms of the contract 
required the cargo which was to be carried to be 
brought alongside the ship at merchants’ risk and 
expense, and excluded the custom of the port of 
Memel, by whioh the captains of ships took 
delivery of timber to be shipped at timber ponds 
a mile and a half away, the timber being subse
quently rafted down to the ships ; and it was 
urged that the captain had exceeded his authority 
in signing bills of lading with regard to goods

for which the mate gave receipts a mile or more 
away, and which had been lost in rafting down- 
But assuming that the shipowner was bound by 
the bills of lading (as the court held he was), the 
further question arose as to the meaning of the 
words “ received as therein stated” ; indeed, the 
same point was open in that case as is raised here 
—that “ received ” did not mean more than 
received by the ship, and did not extend to 
shipped on board as stated in the bill of lading; 
and accordingly, as the owners were held liable 
for goods received by the mate at the timber 
ponds, that the owner ought to be allowed to 
prove loss by an excepted peril in process of 
loading while being rafted down the river.

I t  was, however, determined that the object of 
the clause as to conclusive evidence was to pr®‘ 
vent that very kind of dispute and to make the 
statement in the bill of lading as to shipment on 
board an absolute estoppel as against the ship
owner. As Lindley, L.J. said: “ The shipowner 
has agreed to be bound by the statement in the 
bill of lading, and by that he must stand or fall- 
Fisher, Renwicle, and Co. v. Calder and Co. (1 Com- 
Oas. 456) is to the same effect.

In  that case, tried before Mathew, J., tiinbe 
had been brought alongside the vessel to b 
shipped therein, and was then delivered into th 
custody of those in charge of the vessel, by whom 
it was properly secured alongside her by boom 
and ropes. Subsequently, by reason of violen 
weather, a quantity of that timber was lost befof 
it  could be actually shipped on board. The ma8.® 
signed bills of lading for the whole quanti y 
brought alongside, without deducting so much » 
had never been actually shipped on board. 1° a 
action by the consignees against the shipowne 
for the value of the timber so lost, it  was be 
that the plaintiffs were entitled to re.°°Te ' 
Mathew, J. said: “ In  the shipment of tl_mD̂ e 
cargoes troublesome questions frequently arise  ̂
to whether timber, which is found at the bim0 
delivery to be missing, was lost before or a‘ . 
shipment. W ith a view to disposing of all s" g 
questions, the clause in this charter-party Pr<Jvl 
that the bills of lading shall be conm°81̂  
evidence against the owners of the q u a n tity *  
cargo shipped on board as stated therein. ** ^
is contemplated is that the bills of lading 8. _ee 
pass from hand to hand, and that the consig^  
should have by the acknowledgment therein o .g 
elusive evidence of the quantity shipped. I® 
particular case the shipowners have sough 
show that the timber in question was l°st 
reason of the excepted perils. But I  must g L 

- - • Theseeffect to the words of the contract.
never were shipped, and therefore the ex°eP v, 
of the specified perils did not operate.” ■Pym gfi 
B u r t  (Cab. & Ell. 207) cannot be considered g(j  
authority to the contrary, as the case was de 0 
upon the grounds that the special circumsta ^  
were such as to prevent the conclusive evw. >a 
clause in the charter-party from being
binding. bom"

I  am of opinion that no encouragement 8 ^ 0f 
be given to a practice of signing clean hi ^ya 
lading for goods which the master knows ¡0„ 
not been put on board, and with the *nt®ePtiy 
that the actual shipment shall be subseq
disputed. nViart8r(

In  the seventh edition of Scrutton on  ̂0, 58) 
parties (1914) the learned author states tfi1

14
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that recently “ shipowners have met the difficulty 
by adding to the statement of cargo shipped in the 
bill of lading a marginal note ‘ so many timbers 
of above lost alongside ’ or similar words. This 
seems to make the bill of lading contain no con
clusive statement of quantity shipped, and it was 
so treated (by Bigham, J.) in Lohden v. Charles 
Calder and Co. (14 Times L. Rep. 311).” The 
hill of lading there stated that the full quantity 
of whole sleepers or half-sleepers had been shipped 
on board, but a note was put in the margin in 
these words: “ Hereof about 1000 half pieces, 
and about 400 whole pieces lost through weather 
as per protest dated Riga, 5-17 Nov. 1897.” In  
that case it was held that there was no estoppel 
(although the charter-party contained a conclusive 
evidence clause), as the bill of lading did not 
amount to such a clear statement of the quantity 
taken on board as to justify the court in holding 
that the owners of the ship were precluded from 
showing that part of the goods were not shipped 
on board the vessel.

In  my opinion the effect of the conclusive 
evidence clause waB settled by Lishm an  v. Christie  
(sup.) nearly thirty years ago, and a method has 
since been pointed out by which, by means of a 
Dote in the margin of a bill of lading, shipowners 
can protect themselves if cargo is known to be 
lost before actual shipment on board, and it would 
only unsettle the law if fine distinctions were now 
to be drawn depending upon slight verbal 
differences in the language of the conclusive 
Evidence clause.

In  my judgment the appeal fails and should be 
dismissed.

P h il l im o r e , L. J.—The plaintiffs in this case, 
beiDg the receivers of a cargo of timber delivered 
at the port of Manchester, sought for and have 
obtained judgment against the defendants, the 
shipowners, for short delivery. Hence this 
appeal.

There is no doubt that upon its final ascertain
ment it  was settled that the cirgo was about 
eighty-five standards short of the total quantity 
®ntered upon the bill of lading.

On the other hand it is not disputed that the 
on b aH tl10 cargo which she actually took

No other explanations of the discrepancy are 
offered, except that the bill of lading follows (as 
*t should do) the surveyor’s return at the port of 
shipment, and that either the surveyor made some 
«nous miscalculation or the cargo was lost after 
" “ad been brought by schooners or scows from 
arious places further inland to the place where 

, he ship was lying, aud had been finally checked 
y the surveyor.

There was a statement in the log and protest 
hich would account for some of it  having been 
o lost. I t  is not very probable that the state* 

uient would cover so large a loss; but, having 
egard to the letter of the plaintiffs’ solicitors of 

o 0 l l th  Feb. 1914 and other matters, I  am of 
Pmion that it was intended to try this action 

hp°u the supposition that the missing cargo had 
h»ea during the loading operations and, if so, 
V 0nls of the seas.

c h0 bill of lading incorporates all the terms, ; 
a hditiona, and exceptions of the charter-party; 
of n, ̂  Ik® terms of the latter all responsibility

the charterer ceases “ as soon as pe r cargo is 
°ugside ” (clause 2). Certain perils aretexcepted

(clause 3). The usual custom of the wood trade 
of each port is to be observed (clause 12). The 
captain is to sign bills of lading as per surveyor’s 
return (clause 13). And the “ bills of lading shall 
be conclusive evidence against the shipowners as 
establishing the quantity delivered to the ship as 
stated therein. The captain’s or agent’s signature 
to be accepted in all cases as binding on owners” 
(clause 14).

The defences raised for the shipowners are :
(1) That if the bill of lading is to be construed 
as meaning that t_ie quantities mentioned had 
been actually taken on board, the statement 
therein is not a statement establishing the 
quantity delivered to the ship as stated therein” 
within the meaning of clause 14 of the charter- 
party, and is therefore a simple statement by the 
master which, though prim a  fac ie  evidence against 
the shipowners, is rebuttable and was rebutted.
(2) If , on the other hand, the bill of lading means 
that the quantities had been delivered into the 
possession of the master so that the shipper’s 
risk was ended and that of the shipowner had 
begun, then the loss was subsequent and was due 
to a peril excepted by the bill of lading—to wit, 
perils of the seas.

For the second question, which I  propose to 
take first, it  is necessary to ascertain at what 
period of the adventure the risk of the shipper 
ended and that of the shipowners began.

For some time I  was of opinion chat the risk 
of the shipowners began at a period anterior to 
the actual shipment, and, indeed, I  think that in 
the argument there was almost an agreement 
between the two parties as to this, except that 
counsel for the shippers would date back the 
dividing period even further than the shipowners 
need for the purposes of their defence.

In  the case of Lishm an  v. Christie (sup.), 
decided in this court, and in some cases in courts 
of first instance, the dividing period was that 
which is usual in cases of shipment. The cargo 
had to be brought alongside at merchants’ risk 
and expense, “ alongside ” meaning in ordinary 
cases by and level with the ship’s rail, but very 
likely in shipments of timber or other bulky 
materials which must be raised by the ship’s gear 
within reach of the ship’s tackles.

In  these cases the short period of time spent 
in the act of shipping is not treated as a separate 
period, and the master signs or should sign for 
goods so brought level with the rail, or in appro
priate cases within reach of the ship’s tackles, as 

shipped on board.”
Counsel for the shipowners contended that the 

effect of clause 13 that the captain was to sign 
bills of lading as per surveyors’ return, coupled 
with the practice by which the final sur
veyor’s return was merely an arithmetical 
result of the several returns made by the 
surveyors who measured the timber as it  was 
put upon the several lighters up country, 
made the shipowners responsible at least for 
the totals of cargo put on board the lighters 
which arrived at the ship without apparent loss 
by the way, and counsel for the shippers (as I  
understood the argument) ante-dated this liability 
to the times of the original shipments up country. 
I f  either of these contentions were correct, I  
should think that whenever the shipowner’s 
liability began the excepted perils also attached. 
Otherwise there would be two contracts by the
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shipowner, one of ordinary bailment and another 
for carriage upon the terms of the bills of lading. 
But upon reflection I  do not think that either of 
these contentions is correct. The clause by which 
the charterer’s responsibility ceases as soon as the 
cargo is alongside, though in form a cesser clause, 
sulliciently shows what is intended. There is no 
reason for giving “ alongside ” any other meafling 
than the usual one, which was that given to it  in 
Lishm an  v. Christie (sup.).

The clause requiring the captain to sign bills 
of lading as per surveyors’ return must be given a 
reasonable construction. By it the captain may 
be precluded from questioning the measurements 
of the original surveyors or the arithmetic of the 
final surveyor. But he is not compelled to sign 
bills of lading according to a return which 
neglects such an occurrence as the non-arrival of a 
lighter or its arrival with half its cargo. Nor is 
he compelled to sign clean bills of lading if after 
the arrival of the lighters he knows that portions 
of the cargo have got adrift before they were 
actually brought on board. He can either insist 
upon the proper deductions being made, or he can 
(as has been done in other cases) sign for the 
quantities specified in the final return, with a note 
that so many pieces of such and such a description 
were lost or are short. I f  there is a dispute, the 
matter must be settled by arbitration, as provided 
by clause 16 of the charter-party. I f  this be so, 
then the present case is on all fours with Lishm an  
v. Christie (sup.).

In  this case, as in| that, the master was not 
bound to sign bills of lading which admitted 
without qualification that the sum of the 
quantities of timber collected up country had 
been shipped on board. Having, however, so 
signed and the conclusive evidence clause being in 
the charter-party, his owners were precluded from 
contesting the quantity, and could not rely upon 
an excepted peril as no such peril had occurred 
after shipment.

I  should say a word on the phrase in the 
charter-party “ as stated therein.” I  think that 
the meaning is that the bill of lading is to be con
clusive evidence establishing not only the quantity 
delivered to the ship, but also that the total 
quantity is made up according to the details stated 
therein—that is to say, that there are so many 
“ pieces,” so many “ deals and battens ” containing 
so many cubic feet, so much “ scantling,” so many 
“ deal ends ” and “ boarde,” and thus conclude the 
shipowner from raising, or successfully raising, 
the point raised in M editerranean and New York 
Steamship Company v. A. F. and D . M ackay (1903) 
1 K . B. 297).

Therefore I  think that these words do not 
help the shippers. But, for the reasons already 
given, the second point taken for the defence 
fails.

As to the first point taken for the defence, that, 
if  the words “ shipped on board ” are to be given 
their precise meaning, then the master had no 
authority within the conclusive evidence clause to 
make this admission, but had only authority to 
sign for what was delivered to the ship ; if delivery 
and receipt are correlative terms, and if receipt is 
by shipment, then the master has, by signing the 
bills of lading, established the quantity delivered 
to the ship, and this is what he had authority 
to do.

I  think, therefore, that the appeal fails.

B a n k e s , L. J.—This is an action in which the 
plaintiffs claimed as indorsees of a bill of lading 
for damages for short delivery of a quantity ot 
timber. The bill of lading incorporated all the 
terms, conditions, and exceptions of a charter- 
party, and the main contest between the parties 
was whether, by the terms of the charter-party, 
the bill of lading was made conclusive evidence 
against the shipowner in regard to the quantity of 
timber short delivered at the port of discharge. 
Bailhache, J. decided against the defendants, the 
shipowners, upon the ground that he considered 
the case was covered by the decision of this court 
in L ishm an  v. Christie (sup.).

The facts of the case lie in a small compass. 
On the 11th April 1913 the plaintiffs entered into 
a contract with J. Nelson Smith for the purchase 
from him of a cargo of timber upon c.i.f. terms- 
The goods were deliverable to the vessel at 
Grindstone Island, New Brunswick, agreeably to 
the customs of the port. The contract contained 
a provision that the seller was not responsible f ° r 
any deterioration of quality or condition after the 
goods had been sent alongside the vessel.

The provision as to payment contained the 
following terms: “ The freight is to be deducts 
from invoice on foreign measure and paid by 
buyers as per usual charter-party and (or) liner 
bill of lading, which they hereby agree to adopt) 
remainder by approved acceptance of teller®) 
sellers’ agents, or brokers’ draft, payable 1 
London in exchange for bill of lading and ¿4*10 
shipping documents.” “ Foreign measure” ^  
explained to mean measurement according to t 
custom of the port. Evidence was given by 
affidavit as to what the custom was, and a g°° 
deal of discussion took place before us as to wha 
wa3 the proper inference to be drawn from tu' 
evidence. I t  seems to me clear from the affidavi 
that in the case of wood goods dispatched 
the interior, of which the present cargo consiste > 
the only measurements taken were those taken J 
the appointed surveyors when the goods » 
loaded on board lighters for the purpose of bei & 
conveyed alongside the ship. These measu t 
ments are taken in the first instance for 
purpose of ascertaining the price to be paid 
the timber as between the original vendors of 
timber and their buyer or buyers, and the measu  ̂
ments may be (as they were in this case) ta 
by a number of different surveyors at a nU,aVeji 
of different places. The measurements so ta .  ̂
are checked by a selected surveyor. H a,v 
regard to the purpose for which the me*0 ba 
ment3 are taken, this checking must, I  thinK> 
a checking of the figures as relating to t 
quantities loaded on board the lighters, an 
as relating to the quantities which arrive al | 0 
side the ship. This conclusion appears t o ' 
with what is stated in par. 3 of Mr. tl)0 
Smith’s affidavit. The position created by , 
purchase contract, therefore, appears to be gt 
The invoice is made out on, and the buyei ^e  
pay for, the quantities of timber loaded vat gr 
lighters; but the seller must deliver the « . 
to the vessel, and is responsible for any dm0 ¡g 
tion of quality or condition until the tim jjy 
sent alongside the vessel— the seller conseq 
is responsible in damages for any loss or de 
tion arising between the time when the go j.jj0y 
loaded on to the lighter and the time Ften b0 
arrive alongside. The question which has

the
lor



MAKXTIME LAW  CASES. 415

C t . of  A p p .] Cr o s s f ie ld  a n d  C o. v . K y l e  Sh ip p in g  C o m p a n y . [C t . of A p p .

determined in the present appeal has reference to 
the position of the charterer and the shipowner, 
and the contract of purchase can only be material 
(if material at all) as explaining the course of 
business and the custom of the port. The custom 
so far as it  affects the position of the charterer 
and shipowner is stated in par. 4 of Mr. Smith 
Sleeves’ affidavit in these terms : “ For the prepara
tion of complete surveyors’ return all the returns 
so prepared as sent in to a selected surveyor, who 
checks the same and prepares a summary thereof; 
the total figures so arrived at are then inserted 
'n a bill of lading which is presented to the 
captain or ship’s agent for signature.”

For the purpose of enabling him to fulfil his 
contract with the respondents, Mr. Nelson Smith 
chartered the steamship Kylestrome. The charter- 
party is dated the 28th May 1913. I t  provides 
(clause 2) for payment of freight on measurement 
of quantity delivered as and when ascertained at 
port of discharge, and that all responsibility of 
the charterers is to cease as soon as the cargo is 
alongside, the vessel holding a lien upon the 
cargo for freight and demurrage. Clause 3 con
tains the excepted peril, which includes perils of 
the sea. Clauses 12 and 13 are as follows:
1 (12) The usual custom of the wood trade of each 

Port is to be observed by each party on customary 
terms. (13) Captain or agent to sign bills of lad- 
?ng as per surveyor’s return for the cargo, and, 

required, for separate parcels and deliver 
accordingly.”

The parties in the present case appear to have 
expressed in their written contract the extent to 
"'hich they intended to be bound by the custom 
of the port, so that no question arises with regard 
* 0  the custom apart from the construction of the 
Written contract. By clause 13 the appellants 
agreed that the captain or agent should sign bill 
of lading “ as per surveyors’ return.” The result 
° f this agreement is that in the present case the 
Parties assented to the course of business 
Radicated in par. 4 of Mr. Smith Sleeves’ affidavit, 
the conclusive evidence clause is the one upon 
JJjbich the questions involved in this appeal turn, 
■f.be custom of the port does not touch this 
'dause, in the sense that the shipowner is 
Perfeetly free, so far as the custom of the port is 
®°ncer.ned, to decide whether he will or will not 
¡jgree to any form of conclusive evidence clause. 
,~“e shipowner must be taken to understand 

hat his position is when he has undertaken to 
®'gJi bills of lading “ as per surveyors’ return,” 
ad he must protect himself by the language 

ĵ ?ed in the clause itself if he decides to bind 
xnself by a conclusive evidence clause, or by a 
°fe in the margin of the bill of lading, if the 
aster is compellable to sign for a quantity not 

eceived. The form of the clause to which the 
f niP°wner in the present case agreed provides 
ev7|Uee ^  : “  Bdls of lading shall be conclusive 

‘dence against the owners as establishing the 
jyentity delivered to ship as stated therein.” 

aving regard to the other provisions of the 
i ,? rfer'Party, I  think that the expression 
¡^ dvered  to ship ” means delivered alongside 

f“e sense that the goods have reached the 
tha? aU<̂  are un<fer fbe control of the master, so 
cj 1 fbe responsibility of the charterer under 

^  e u ceased.
' 8 Preo*so dispute between the parties may 
veniently be stated at this point. The appel

lants do not now dispute that the out-turn of the 
cargo at the port ot discharge was some eighty- 
five standards short of the bill of lading quantity, 
nor do they dispute that the bill of lading quantity 
was delivered alongside the ship, but they allege 
that the whole of the missing timber was lost by 
peril of the sea whilst being loaded from alongside 
on to the vessel, and they claim the right to give 
evidence of that fact. The respondents on the 
other hand say, “ No—you cannot do that—you 
are estopped by the terms of the bill of lading 
from disputing that the full bill of lading 
quantity was shipped on board your vessel.”

This brings me to a consideration of the terms 
of the bill of lading. The question of the proper 
construction to be put upon that document, 
having regard to the provisions of clause 14 of 
the charter-party, is the real question in the case. 
The bill of lading is in the usual form “ shipped 
in good order and well conditioned by J. Nelson 
Smith on board the steamship Kylestrome.”  Then 
follows a statement of pieces and quantities as 
per surveyor’s return. The concluding para
graph incorporates all the terms, conditions, and 
exceptions contained in the charter-party.

The appellants put their argument in two ways. 
Their first contention was that the bill of lading 
should be construed as an acknowledgment merely 
that the goods were delivered alongside. I  cannot 
accept this argument. Tfie language of the bill 
of lading is too clear to admit of any such con
struction. The expression“ shipped on board” 
means and means only, in my opinion, what it 
says. The alternative contention is in substance 
this. I f  the bill of lading is to be treated as an 
acknowledgment of the receipt of the goods on 
board, then it does not come within the exclusive 
evidence clause of the charter-party at all. I f  
the charterer had desired to bind the shipowner by 
that clause he should have tendered a document 
which dealt with the delivery of the goods along
side, and not with the receipt of the goods on 
board.

A t this point it becomes material to consider 
whether any distinction can be drawn between 
the present case and L ishm an  v. Christie (sup.). 
In  that case, as in this, by the terms of the 
charter-parties (though in different language) 
the cargo had to be brought to the ship at 
charterer’s risk and expense. In  that case 
the conclusive evidence clause was framed 
to cover “ cargo received as stated therein.” 
In  the present case it is “ quantity delivered 
to ship as stated therein.” In  that case 
the bill of lading contained the word “ shipped ” 
only. I d the present case the words are 
“ shipped on hoard.” The argument in that 
case was, as here, that the conclusive evidence 
clause provided that the bill of lading should be 
conclusive evidence only that the goods were 
received as therein stated, not that they were 
shipped on board. In  that case the charter- 
party contained no similar provision to that con
tained in the charter-party under consideration 
requiring the master to sign bills of lading in any 
particular form or for any particular quantity, 
but, material as such a clause may be as between 
as shipowner and the holder of the bill of lading, 
it  does not, in my opinion, affect the liability of 
the charterer to bring the goods alongside. 
Under these circumstances I  am unable to 
draw any sufficient distinction between the facte
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in L ishm an  v. Christie  (sup.) and those in the 
present case to justify the conclusion that the 
decision in that case does not apply also to the 
present.

For these reasons I  agree that the appeal should 
be dismissed. Appeal dismissed.

Solicitors for the plaintiffs, T rinder, Capron, 
and Co.

Solicitors for the defendants, W illia m  A. 
Crum p  and Co.

Thursday, M ay  11,1916.
(Before Lord R e a d in g , C.J., W a r r in g t o n , L.J., 

and L u s h , J.)
W u lf s b e r g  a n d  C o . v . Ow n e r s  of St e a m s h ip  

W e a r d a l e . (a)
a p p e a l  f r o m  t h e  k in g ' s b e n c h  d iv is io n .

Charter-party— Withdrawal by owners before expira
tion of term— Subsequent issue of w rit fo r hire due 
— Whether withdrawal waived.

A  vessel was chartered in  June 1914 fo r five months 
at so much per month, payable in  advance. On 
the 13th Aug., a month's hire being due and unpaid, 
the owners telegraphed to the charterers, saying 
that they withdrew the steamer pursuant to a clause 
in  the charter-party. H a lf an hour later they 
issued a w rit in  an action to recover the month's 
hire. Arbitrators found as a fact that the ship 
teas properly withdrawn, but they reserved for the 
opinion of the court the question whether the notice 
of withdrawal, i f  properly given, ivas withdrawn or 
waived by the subsequent conduct of the owners in  
issuing the writ.

Held, on the facts, that notice of the withdrawal of the 
steamer from the service of the charterers had been 
properly given by the owners, and that the subse
quent conduct of the owners d id  not constitute a 
waiver of that notice.

Decision of Bailhache, J. (reported ante, p. 296; 
114 L. T. Rep. 371) affirmed.

A p p e a l  by the plaintiffs from the decision of 
Bailhache, J. (reported ante; p. 296; 114 L. T. 
Rep. 371) on an award stated in the form of a 
special case.

By a time charter dated the 19th May 1914 
Messrs. Wulfsberg and Co. (hereinafter referred 
to as the charterers) chartered the steamship 
Weardale to be employed in, amongst other places, 
the Baltic, at the rate at 6901. per calendar month, 
for a period of about five months as from the 
1st June 1914.

On the 3rd July the vessel was sub-chartered 
for a voyage to Archangel with a cargo of wood 
pulp, and on the 23rd July she Bailed on this 
voyage, losing a propeller blade by the way.

On the 3rd Aug. loading was commenced.
On the 4th Aug. war broke out between the 

United Kingdom and Germany, the loading being 
stopped on that day by order of the harbour 
master.

On the 5th Aug. the owners wired to the master 
not to sail, but loading was resumed on the 
6th Aug. and again stopped on the 8th Aug., on 
which day a month’s hire in advance became due. 
(») Reported by E d w ard  J , M. Ch a p l in , EBq., Barrister-*t-Law .

Loading was continued for a short time on the 
10th Aug., stopped, resumed again on the 15th 
Aug., and, after various interruptions, was finally 
completed on the 26th Aug.

On the 27th Aug. the vessel sailed for home 
and was injured in the North Sea, arriving in tow 
at Aberdeen on the 15th Sept, and at Hartlepool 
on the 30th Sept.

On the 13th Aug , the hire being still unpaid, 
the owners telegraphed to say that in consequence 
they withdrew the steamer under a power enabling 
them so to do contained in clause 5 of the 
charter-party. , ,

H alf an hour after the telegram was re ce ive d  
they issued a writ in an action to recover the 
month’s hire, which was payable in advance.

On the 25th Aug. the charterers paid the hire 
claimed in the action.

Arbitrators, to whom questions in dispute were 
referred, found that the owners did in fact with
draw the steamer from the service of the char
terers as from the date of the notice of the 
13th Aug., and reserved for the opinion of the 
court the question whether the notice of with
drawal, if properly given on the 13th Aug., was 
withdrawn or waived by the subsequent conduct 
of the owners in issuing a writ.

The following findings of the arbitrators are 
material to this report:

W e find  as fo llo w s : . . . ( d )  T ha t the  owners 
d id  in  fa c t w ith d ra w  the steamer fro m  the service of * 
charterers fro m  the  date o f th e ir  Baid notice ° f  ^ 
13th A ng. 1914. (e) T h a t the  Bteamer completed h «
voyage from  A rchangel to  W est H a rtle poo l and delivere 
the sub-charterer’s cargo a t the  last-nam ed po rt, 
the owners collected the fre ig h ts  thereon, and th a t, wn* ^ 
no t a d m itting  th a t the y  were liab le  to  account to  
charterers fo r  the am ount o f the  said fre ig h t, the  ° n ° e g 
have in  fa c t accounted to  the  charterers fo r the  sa ^  
w ith o u t prejudice to  th e ir r ig h ts  and to  the chart® 
pa rty . ( / )  T h a t the owners have no t, in  issuing 
said w r i t  o r by  receiv ing paym ent o f the h ire  Blon)1. 
thereunder, o r by  com pleting the said voyage and ° 
le c tin g  the fre ig h t thereunder, o r by  accounting ^  
said fre ig h t in  the circumstances aforesaid to # 
charterers o r otherw ise waived or abandoned th e ir no 
o f w ith d ra w a l o f the said steamer.

By clause 26 of the award the arbitrators f01*“ 
as a fact that the solicitor’s telegram of 
13th Aug., which reached the owners before 
writ in the action was issued, was in fact a w* 
drawal of the steamer.

Bailhache, J. held that in the circumstance 
of the case the notice of withdrawal n 
been properly given, and that it  had not t> 
withdrawn by the subsequent conduot oi 
owners.

The plaintiffs appealed.
Roche, K.O. and Whitehead for the a p p e ll^ 0.
Leek, K.C. and R. A . W righ t for the reap0*1' 

dents.
The following authorities were cited :

C roft v. Lu m le y , 6 H. L. Caa. 672 ;
Bendy  v. N icho ll, 4 C. B. N . S. 376 ; r
W illia m s  Brothers  v. E . T . Agius L im ite d , H  

Rep. 865 j (1910) A.. C. 510.

Lord R e a d in g , C.J.— This is an appeal 
the judgment of Bailhache, J. in a case that 
before him in the form of a special case state“ g 
arbitrators. The dispute between the Fa
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arose under a charter in reference to the steam
ship Weardale. Messrs. Wulfsberg and Co, 
became the charterers, and the question in the 
case was whether the steamer was rightly with
drawn, in accordance with the terms of the agree
ment between the parties, from the service of the 
time charterers in the month of Aug. 1914. The 
facts are stated in the case, and I  do not propose 
to repeat them, except very briefly, for the pur
poses of making plain the actual dispute between 
the parties.

The charter was in operation at the time of the 
declaration of war at the end of July, and also 
on the 4th Aug. when war was declared between 
Great Britain and Germany. The vessel was at 
Archangel. She had proceeded there, and was 
going to load, under a sub-charter which had 
been made in July, a cargo to be carried from 
Archangel to Aberdeen.

She had started loading on the 3rd Aug,, and 
on the 8th Aug. a month’s hire became due under 
the charter-party. Payment was to be made 
monthly in advance, and in default of payment 
the owners were to have the opportunity of with
drawing the steamer from the service of the 
charterers without prejudice to any claim which 
the owners might have upon the charterers. 
-Recording to the charter, on the 8th Aug. 1914 
”902. became payable, representing the freight 
?r hire for one month running from the 

Aug. to the 8th Sept. The vessel con
tinued to load from the 8th Aug. until the 
f3th Aug., when disputes arose with regard to 
the vessel.

I t  is unnecessary to go into them in any detail, 
■the consequence was that the hire was not in fact 
Paid. Thereupon the owners on the 13th Aug. 
claimed the rignt under clause 5 of the charter- 
party to withdraw the steamer from the service of 
*he charterers, and gave notice to that effect on 
he 13th Aug. The owners withdrew the steamer 

bnder the power obtained under clause 5 of the 
Charter. Then, one or two hours after this notice 

as given by the owners to the charterers, a writ 
as issued by the owners claiming payment of 

month’s hire from the 8th Aug. to the 
°tb Sept.

On the 14th Aug. the owners telegraphed to the 
• riI'sh Consul at St. Petersburg, giving him 
instructions to wire the British Consul at Arch- 

A*gel that he on his part was to instruct the 
aster of the Weardale that if loading had not 

rpuimenced fbe vessel was to sail forthwith for 
arry Roads, and that if  loading had been 

partially done then she was to complete the 
ading and sail for her destination—that was 

a - ®rdeen—under the sub-charter. And then he 
ds: “ Ship withdrawn time charter; non

payment of hire.”
I  he effect of that telegram was, of courso, com- 

it Ulllcal ed to the master of the ship, who received 
the 19th Aug. On a later date the vessel 

din u and arrived in this country, and, in fact, 
an Charged at some time after the 8th Sept.; at 
dav ra*'e’ s^e was completely discharged on some 
H ’  apparently about the end of September.

that it  is said on behalf of the charterers 
facI  tb0 notice of withdrawal of the ship was, in 
bein’ j 110 va)ue tor the purpose of the matter 
h0 *  determined by arbitration, inasmuch as, 
it ever good it might be at the time when 

as given, it  was waived or abandoned by
Vol. x in ., n . s.

the issue of the writ and the completion of 
the loading of the vessel and the sailing of 
the vessel for her destination under the sub
charter.

The argument addressed to us was that under 
these circumstances, on these facts, the arbi
trators were bound to find as a matter of law that 
the notice of the withdrawal had been abandoned, 
and that the only point before us, and the only 
point before the learned judge, was whether 
on these facts the arbitrators or the tribunal 
as a matter of law must come to the conclu
sion that the notice of withdrawal had been 
waived or abandoned. I t  is not enough for 
Mr. Roohe to persuade us that there was evi
dence upon which it would have been open to 
the tribunal, in determining the issue of fact, to 
conclude that there was a waiver or abandon
ment of the withdrawal of the ship by reason of 
these facts.

I t  is a question of intention to be decided 
according to the facts presented to the court. In  
this case I  cannot accept the contention that the 
facts relied upon by the appellants do afford con
clusive evidence. There is no appeal from the 
decision, unless the finding of fact can be changed 
into a finding of law.

I  have already stated that the contention of 
Mr. Roche is, in my opinion, not supported by the 
evidence, and I  do not think that the cases of 
Bendy v. N icho ll (sup.) and Croft v. Lum ley (sup.) 
support the argument put forward on behalf of 
the appellants. I  agree with the views expressed 
by Bailhache, J., that the findings are findings of 
fact against Mr. Roche’s client, and, therefore, 
are not appealable.

I t  is wrong to say that on the facts which he 
put before us the court, in determining the facts, 
must as a matter of law conclude that there had 
been a waiver. I t  seems to me that the issue of 
the writ in itself amounted to nothing more than 
a claim put forward for payment of the rent or 
hire which was due on the 8th Aug. There is no 
authority which affords me conclusive evidence that 
the issue of that writ for the purpose of enforcing a 
claim then in existence amounted to a waiver of 
the right of withdrawal, which the person issuing 
the writ was at that moment asserting, and which 
he continued to assert by the telegram which he 
sent on the next day.

So far as this is evidence of intention it is 
quite plain that he was asserting that there had 
been a withdrawal. Clause 12 of the charter 
states that the captain was to be put under the 
orders of the charterers, and when the notice of 
withdrawal was given the owners immediately 
gave instructions to the captain that he resumed 
his employment under them. That is the ex
planation of the telegram of the 14th Aug. 
I t  is consistent with the case that they had 
withdrawn the charter ; it  is inconsistent with 
the case that the charter had not been with
drawn, or that the notice of withdrawal had been 
waived

I t  was pointed out that loading of the cargo 
was continued. The captain was entitled to 
do that and to keep the freight as he 
did for carriage to Aberdeen, and it seems 
to me to be quite immaterial that it  happens 
that the port is the port of destination in 
the sub-charter. Therefore, I  think there was 
evidence on which the arbitrators could find as

3 b ;
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they did find, and there is nothing to disturb 
their findings. We are bound by the case as 
stated by them. Bailhache, J.’s decision was 
right, and the appeal must be dismissed.

W a r r in g t o n , L  J.—I  agree, and have nothing 
to add.

L u s h , J.— I  agree.
I  think that the terms of the notice which was 

given to the charterers on the 13th Aug. estab
lished that the owners had as from that date 
withdrawn the steamer from the service of the 
charterers. The contract having been once deter
mined, no subsequent recognition can possibly 
revive i t ; in fact there is no evidence of any such 
recognition. In  my opinion the charterers have 
failed to discharge the burden which was upon 
them. The result is that the appeal fails and 
must be dismissed. Appeal dismissed.

Solicitors for the appellants, Winn-Jones and

Solicitors for the respondents, Bottere ll and
Roche.

HIGH COURT OF JUSTICE.

K IN G ’S B EN C H  D IV IS IO N .
A p r i l 5, 6, and 17,1916.
(Before B a il h a c h e , J.)

P h o s p h a t e  M in in g  Co m p a n y  a n d  Co r o n e t  
P h o s p h a t e  Co m p a n y  u. R a n k in , G il m o u r , 
a n d  Co. (a)

Contract— Provision o f sh ip—Ezception o f “ pub lic  
enemies and restra in t of princes” — Outbreak o f 
war— F a ilu re  to provide ship — L ia b il i ty  o f 
contractor.

I n  1913 the defendants, steamship owners, con
tracted to provide a steamship (to be nominated) 
in  Aug.-Sept. 1915 to ca rry  phosphate fro m  
F lo rid a  to Delfzyl, in  Holland, up the r ive r  
Ems. The exceptions clause included “ public 
enemies and restra in t o f princes.”  I n  Aug.- 
Sept. 1915, du ring  the continuance o f a state 
o f w ar between Great B r ita in  and Germany, 
the Germans had assumed f u l l  contro l of the 
fa irw a ys  o f the Ems. A l l  vessels bound, fo r  
Delfzyl were boarded by them and compelled to 
take a German p ilo t. The ship’s papers were 
overhauled or liable to be overhauled, and the 
channel was mined. Freights had risen since 
1913 fro m  about 13*. 6d. to three or fo u r  times 
as much. The defendants in  these circumstances 
refused to tender a vessel, m a in ta in ing  that 
they need only nominate one o f the ir own vessels 
and, having done so, to re ly  upon the exceptions 
clause in  the contract as they were prevented 
fro m  perform ing the contract by “ pub lic  enemies 
and restra in t of princes.”  The p la in tiffs , in  an 
action fo r  breach o f the contract, argued that the 
exceptions clause d id  not come in to  operation 
u n t il a steamer was nominated.

Held, tha t as the defendants contracted not as 
owners, but as contractors, i t  was not sufficient fo r  
them merely to nominate one o f the ir own vessels 
and not to try  to procure another steamer in  the

m arke t; but that, on the other hand, i t  was 
not necessary tha t a steamer should have been 
nominated fo r  the exceptions clause to come in to  
operation, since such a conclusion would leave 
the defendants w ithou t excuse i f  the operation of 
the exception were such that i t  was impossible to 
procure any steamer which could, or would, 
undertake the voyage. ,

The German control o f the Ems shut out fro m  the 
market not only the defendants’ own steamers, 
but also the ships o f Great B r ita in  and her 
allies, amounting probably to more than three- 
quarters of the tonnage available but fo r  the 
excepted p e ril. N e u tra l shipowners would have 
been very re luctant o f getting their ships unde 
German control when proceeding under an 
English charter-party, and the cargo would 
probably have been seized by the Germans w itu  
the result tha t no fre ig h t would have been earned. 
The rate o f insurance ( i f  insurance had been 
possible) would have been extremely high, i f f  
defendants would have had to prepay the fre ig hh  
or pay the prem ium , or ru n  the r isk  themselve, 
or to have pa id  the shipowner such a fre ig h t a 
would have enabled h im  to cover the ris k  or
induce h im  to ru n  it .  , he

Held, that, even leaving out o f consideration w  
general and enormous rise in  fre igh ts , i t  viou 
be wholly unreasonable to expect the defendant 
to pay large sums o f money, or to ru n  big *** ’ 
or both, in  order to deprive themselves of * 
protection o f an exception inserted in  the cos 
tract on the ir behalf.

D ic tum  o f Esher, M .R . in  Crawford and Row» 
v. Wilson, Sons, and Co. (1 Com. Cas.

n .m tn l. 'i.p .tl.

Co m m e r c ia l  Co u r t .
Action tried by Bailhache, J. ¿„nte
The facts appear sufficiently from the headno 

and his Lordship’s judgment.
A . A. Roche, K.C. and H. F . Andorsen for tn

Plj£»KeS‘Sootl, K.O. and W. N. Raeburn for the 
defendants.

Roche, K.C. in reply.
A p r i l 17.—B a il h a c h e , J. read the 

judgment: — The defendants, who are sWa , 
ship owners, made two contracts, botn ..«*g 
the 3rd Nov. 1913, one with the Plal£V ith 
the Phosphate Mining Company and one J* 
the plaintiffs the Coronet Phosphate C om paq  
Each contract was in charter-party f° *m’ . ter. 
each was to provide a Bteamship to be ^  
wards named to carry 1500 tons ° f  phosp .. 
from Tampa, in Florida, to Delfzyl, a Duton 
situated some distance up the river Ems. ,  
loading date was to be between the 1st Aug. b 
the 20th Sopt. 1915. The freight was in 
case 13*. 6d. per ton. Both charter-parties "  
in the same form, and contained an exceP d 
olause. The material words to be consul ,, 
are “ public enemies and restraint of Pn i  1 
The facts in both cases are precisely ahke’.f'o0gb 
shall treat the questions to be solved as * ^
there was only one plaintiff and one c

PaOn the 6th Aug. 1915. in answer to an lD9°t'£e 
is to the probable date of readiness to to

defendants stated that they did not int®?w»r 
tender a vessel, alleging that the state 
existing between this country and Germany(a) Reported by L eonard C. T homas, Esq., Barrister-at Law.
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it both illegal and impossible for them safely to 
carry and deliver a cargo destined for Delfzyl. 
Some negotiations took place between the parties 
with a view to some compromise or arrangement, 
but they led to nothing, and the plaintiffs there
upon brought this action, claiming as damages 
the difference between the contractual freight 
and the market rate of 43«. 6d. per ton.

In  order to appreciate the defenoe and the 
points at issue between the parties, it  is necessary 
to state a few facts. The German fortress of 
Borkum is at the mouth of the Ems, and the 
Germans had before Aug. 1915 assumed full 
control of the fairway of the Ems. A ll vessels 
bound for Delfzyl were boarded by them and 
compelled to take a German pilot. The ship’s 
papers were overhauled, or liable to be over
hauled, and the channel was mined. Freights to 
Rotterdam had risen to about 43s. 6d., the figure 
mentioned in the points of claim. In  normal 
times freights to Delfzyl are from 6d. to Is. per 
ton higher than to Rotterdam. On the 8th Sept. 
1915 the plaintiffs’ solicitors wrote to the defen
dants : “ Our clients have already made some 
inquiries as to the rate at which other vessels 
might be obtained, and the best indication they 
have so far got is that a steamship was recently 
fixed from Tampa to Rotterdam for phosphates 
at 42«. 6d., and that the rate to Delfzyl for these 
parcels will certainly be more, and probably very 
considerably more than the rate to Rotterdam.” 

There was no evidenoe before me that any ship- 
° wner had quoted a rate to Delfzyl, but I  have 
Uo doubt that had he done so the extra rate as 
compared with Rotterdam would have borne no 
elation at all to the ordinary excess of 6d. to Is. 
Per ton for reasons I  shall hereafter state.

In  August and September the plaintiffs sold 
some 10,000 tons of phosphate for Holland, but 
the Dutch port was Rotterdam or Amsterdam, 
■they sold none for Delfzyl.
. I u  the Bix months from the 1st Feb. to 1st July 
t°14 a considerable number of vessels had entered 
tJelfzyl from American ports with cargoes, or part 
cargoes, of saltpetre, wood, and phosphate, and,
. course, of all nationalities and some of large 

s]ze. During the whole of 1915 the only vessel 
tom an American port was the steamship M iza r, 
h'ch arrived at Delfzyl on the 31st Aug. 1915, 
*th a cargo of timber from a Gulf port. The 
uiy other cargoes taken to Delfzyl during this 

fi-iod  were cargoes of timber, with the exception 
three cargoes of iron ore, which latter were 

11 carried in German bottoms, 
nl • 0 An not reconcile the list furnished by the 
Pmalaffs with those of the defendants, but it  is 

ident from the plaintiffs’ list, signed by the lock- 
« ‘er at Delfzyl, that the neutral steamers 

^taring  the port between Sept, and Dec. 1915 
®rc small Swedish boats from Scandinavian 

*j°rts, and they all carried wood cargoes. During 
e same period steamers of all nationalities, 

German and Austrian, were going freely 
Rotterdam.

onh a11 have to mention some other facts later 
dor t>U*‘ foregoing are sufficient to render the 
df>f6n j8 intelligible. Mr. Leslie Scott for the 
def6 oant8 ra*ae<i  three points: (1) That the 
th6?n®ante were entitled to nominate one of 
- lr own steamers for the carriage of the

the Phat0>. and, having done so, to rely on 
exception clause in the charter-party. (2)

That the defendants were prevented from per
forming this contract by “ public enemies and 
restraint of princes.” (3) That i t  would have been 
illegal for them to charter a neutral Bhip, even if  
one could have been found, as she would have had 
to pay pilotage dues to a German pilot, and it  
would have been illegal for the defendants to 
make a contract involving such consequences.

Mr. Roche, for the plaintiffs, denied that any of 
these points was sound, and argued that the 
exceptions clause did not come into operation until 
a boat was nominated and it could be said that 
the boat so named was prevented from perform
ing the voyage by tbe exception relied on.

As to the first point, the defendants own a fleet 
of steamers known as the Saint Line. They run 
from Galveston to Bremen, and their object in 
making this freight contract was to obtain some 
weight cargo for their steamers, and they in
tended to fill up with cotton. Unfortunately, as 
it turned out, they did not contract as owners, 
but as contractors.

I  cannot accept Mr. Scott’s suggestion that it 
was open to the defendants to nominate one of 
their own steamers, rely upon the exception, and 
do no more. Nor can I  agree with Mr. Roche 
that the exception does not come into operation 
until an available steamer has been nominated. 
The former suggestion puts the exception too 
high, the latter too low. The former omits to 
notice that the defendants contracted not as 
owners, but as contractors; the latter would leave 
the defendants without excuse if the operation of 
the exception were such that it  was impossible to 
procure any steamer which could, or would, 
undertake the voyage.

Mr. Roche put the same point in another way, 
and argued that as the defendants refused to 
nominate any steamer, even one of their own, they 
could not rely on the exception. The defendants 
were not, in my opinion, bound to go through 
the empty form of nominating an impossible 
steamer.

I  pass to the next point. Were the defendants 
prevented from procuring a steamer to perform 
the contractual voyage as they allege ? Now, if 
Delfzyl had been an open port like Rotterdam, 
they clearly would not have been prevented. They 
could have carried it in one of their own steamers, 
and the rise in freight would have been irrelevant, 
as I  had recently occasion to point out,

Moreover, although freights to D e lfz jl would 
no doubt have risen proportionately, and would 
have been some three-fourths more than to 
Rotterdam, yet the total rise would in such case 
be merely an instance of the general rise due to 
the war. I t  would not, ex hypothesi, be due to 
the German control of the Ems, and would afford 
the defendants no excuse.

Delfzyl was not, however, an open port, and the 
defendants were dearly prevented by the peril 
relied upon from carrying out their contract in 
the way they had originally intended j but, having 
made the charter-party in question as contractors 
and not as owners, it  is no answer to the plaintiffs’ 
claim to say that the defendants’ own steamer 
could not go to Delfzyl. I t  was clearly the defen
dants’ duty to seek other steamers if they could 
be found, and to do everything that could 
reasonably be required of them to overcome the 
difficulty created by the German control of the 
Ems.
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The limits of the endeavours which the defen- 
dants were bound to make to procure some 
steamer to carry the plaintiffs’ phosphate are 
indicated by a passage in the judgment of Lord 
Esher in Crawford and Bowat v. Wilson, Sons, and 
Co. (1 Com. Cas. 277, at p. 280), which, if I  may 
paraphrase it so as to make it applicable to the 
precise facts of this case, would then read thus:
“ I f  owing to an excepted peril the defendants could 
not provide a steamer without doing something 
which it was wholly unreasonable they should 
be called upon to do, they would be excused 
although by doing an unreasonable thing they 
might possibly have provided a steamer.”

This passage from Lord Esher’s judgment has 
lately been referred to with approval in an unre
ported judgment of the Divisional Court, delivered 
on the 12th Jan. last, in the case of Corrie M cColl 
and Sons v. Sargent and Son, and is, I  believe, 
the test which is now always applied by the court 
to the problem presented by such a case as this. 
The difficulty, indeed, is not in the principle, but 
in its application to the almost infinitely varying 
circumstances of each particular case. _

Applying the test as laid down to this case I  
proceed to ask what were the special difficulties 
which the German control of the Ems placed in 
the defendants’ way P Birst, it  shut out from the 
market not only the defendants’ own steamers but 
also all the ships of Great Britain and her allies— 
probably more than three-fourths of the tonnage 
of which would have been available but for the 
excepted peril. Second, it  was explained to me 
by experienced brokers, and I  find as a fact, that 
neutral shipowners would have been very shy of 
getting their ships within German contro, and 
having their papers subject to German overhaul 
if proceeding under an English charter-party. 
Third, the cargo was a tempting one for the 
Germans. They are very large buyers of phos
phates in normal times, and at the relevant time 
had been shut off from all direct supplies tor 
months. Fourth, if they had seized the cargo no 
freight would have been earned.

In  view of this possibility it is doubtful if the 
freight could have been insured. I f  insurable the 
rate would have been high. The defendants 
would have had either to prepay the freight or 
pay the premium, or run the risk themselves, or 
to have paid the shipowner such a freight as 
would have enabled him to cover the risk or in<im;e 
him to run it. I t  is easy to see why the plaintiffs 
solicitors wrote that the freight to Delfzyl would 
be very considerably higher than that to Rotter- 
dam.

Now I  ask myself: Would it be reasonable or 
wholly unreasonable to expect the defendants to 
find a possible neutral shipowner willing to send 
his ship to Delfzyl and to pay a freight calculated 
on the scale which such a shipowner would, under 
the circumstances, require, remembering, too, that 
there would be little or no competition for such a 
venture by other shipowners ? I  think it would 
be wholly unreasonable.

I  cannot see my way to hold that the defen
dants were bound to pay large sums of money or 
to run big risks or both, in order to deprive them
selves of the protection of an exception inserted 
in the contract for their own benefit.

I t  is a question of degree no doubt, and the 
dividing line between reasonable and unreasonable 
steps to avoid an excepted peril will be drawn at

different points by different people, but the steps 
which the defendants would have had to take m 
this case seem to me well on the unreasonable 
side of the line, even after leaving altogether out 
of account, as I  agree in this case I  must, tne 
general and enormous rise in freights.

I  am, indeed, prepared to go further, lb  
evidence has satisfied me that no neutral ship 
could, in fact, have been procured. The plaintiffs 
tried the market, but got no further than an 
intimation that the freight would be very 
considerably higher than to Rotterdam. They g 
no offer of a steamer. The defendants did n 
try the market (it would have been better it tney 
had done so), but they called brokers of experience, 
who assured me that no shipowner would have
entertained the venture. . „

I  accept this evidence. I t  entirely coincides 
with my view of the probabilities of the case, 
can see no reason why a neutral owner besieg 
with offers of cargoes to ports less open to 
objection should have accepted a charter

°  The evidence is, moreover, strongly confirmed 
by the fact that in 1915 only one neutral s b j  
did perform an oversea voyage to Delfzyl a 
that with a wood cargo. I f  it is said ‘ I t  is a 
question of money,” then the point is the sam 
as that which I  have already discussed, but m an

agI  ram ^atisfie“ ’ that the defendants could not 
have procured a neutral steamer to have perfor _ 
their contract, and that their inability to do 
was due to the excepted perils ot public enem 
and restraints of princes. . t

In  view of my conclusions on the second 201. 
it  is not necessary for me to express any opi 
on the third point (the illegality point), and it 
perhaps wiser not to do so. , i\,e

I  ought, perhaps, to say a word about 
measure of damages. The plaintiffs clai ^  
difference between the contract freight, las. ßd 
and an assumed freight to Delfzyl ot 4 • j. 
They did not charter against the defendants,^  
cancelled their contracts with their Latch buy 
as, under the terms of those contracts, they 
entitled to do. In  these circumstances^ the ^  
measure of damages is, I  think, that aaPP v, 
the case of Stroms Bruits A k tie  Bolag ^  
Hutch ison  (10 Asp. Mar. Law Cas. 138 S f ”
Rep. 562; (1905) A. 0 . 515). The differe 
between the two measures is probably not i*  *  
in this particular case, and I  do not need _ ̂  ^gJ. 
further into the question. My judgment 
the defendants with costs.

Judgm ent fo r  defendants.

Solicitors for the plaintiffs, W. A. Crump
Son.

^Solicitors for the defendants, Lightbound, 0>^eA
and Co.



MARITIME LAW CASES. 421

K.B. D iv .] H u m b e r  Co n s e r v a n c y  B oa r d  v . G r a n t . [K .B . D iv .

F rid a y , M ay  12,1916.
(Before A t k in , J.)

H u m b e r  Co n s e r v a n c y  B o a r d  r .  Gr a n t , (a) 
Pilotage — Compulsory pilotage through m ined  

area — Remuneration o f p ilo t — L ia b i l i ty  o f 
shipowner.

In  consequence o f the war between Great B r ita in  
and Germany, certain coast defences became 
necessary on the east coast o f England, among 
them being the establishment o f a m inefield in  
the Humber. The scheme o f th is m inefield was 
confided to certain pilots, and the A d m ira lty  
directed tha t vessels using the Humber should be 
piloted through the minefield. The Humber 
Conservancy Board  were requested to provide  
the p ilo ts, f o r  whose services charges were made. 
The defendant used the Hum ber fo r  the passage 
o f his vessels and took pilots aboard in  com
pliance w ith  the A d m ira lty  order, but refused to 
pay pilotage fees on the ground that the regula
tion  d irecting h im  to take p ilo ts  on board was 
ultra vires the A d m ira lty  and void.

Held, that, apart fro m  any sta tutory au thority , the 
A d m ira lty  had power to take the steps which  
they had taken, and that the defendant must pay 
fo r  the pilotage services rendered to him.

Co m m e r c ia l  Co u r t .
Action tried by Atkin, J.
The facts appear sufficiently from the headnote 

and his Lordship’s judgment.
A. A.. Roche, K.C. and W. N . Raeburn for the 

Humber Conservancy Board.— The Admiralty 
orders were issued under His Majesty’s preroga
tive in time of war and under the Defence of the 
Realm Acts. The Admiralty were competent to 
issue those orders, which were good. The defen
dant has taken advantage of the services of the 
pilots and cannot now refuse to pay for them.

The Attorney-General^Sir F. E . Smith, K.C.) and 
Branson for the Crown.—-The Admiralty had 
power to issue the order for compulsory pilotage 
through the minefield under the King’s preroga
tive.

H o llis  Walker, K.C. and C. M . Knowles for the 
defendant.—The orders of the Admiralty making 
Pilotage within the areas named were u ltra  vires 
and void. Even if they were good, the defendant 
could not be compelled to pay for services which 
oe could not avoid being rendered.

A t k in , J.—This is an action by the plaintiffs 
to recover against the defendant, William Grant, 
of Great Grimsby, a steam trawl owner, charges 
tor pilotage between the 28th Nov. 1914 and the 
■*th Jan. 1915.

The matter arises in this way. W ar broke out 
between this country and Germany on the 
'*th Aug. 1914. I  mention that fact as one of 
^hich I  am entitled to take judicial notice, and 
'J’Mch j  assume has come to the knowledge of the 
defendant and the persons whom he represents. 
1 hereupon it appeared necessary to the Admiralty 
J? take steps to protect these coasts, and in par
ticular to protect the Humber, that being a part 
p  the sea which enables the defendant by his 

to  enter the port of Grimsby.
, The Admiralty took certain precautions which 
have been made to some extent a mystery in this
(°) Reported by L eonard O. T homas, Esq,, Barrtster-at-Law,

court, but which it is quite clear from the docu
ments which have been read, and it was known, I  
have no doubt, to all the world, consisted of 
certain minefields in the Humber. The Admiralty, 
therefore, having created these defences in the 
Humber, the position of the navigation was 
that it was quite impossible that these defences 
should have been maintained as they were, and 
yet that free access should be given to the whole 
of the fairway to ordinary sea traffic, because our 
own vessels would first of all run the risk of being 
blown up by mines, and, secondly, if they were 
blown up by mines there would be the further 
disadvantage that they would disarrange the 
minefield.

Therefore, I  think it is quite clear that it was 
essentially necessary that some provision should 
be made for defence, and there were only two 
alternatives. One was to obstruct the traffic 
altogether, in which case the defendant and those 
associated with him would not have been able to 
carry on their business at all, and the other was 
to entrust the secret of the minefield to certain 
persons, and to enable them to convoy vessels up 
the Humber through the minefields, and thereby 
enable navigation to be carried on. The latter 
was the course that was adopted.

I t  seems to me to be a course which was 
essentially necessary to be adopted, and the only 
course that could be adopted, and in order to 
carry it  out Rear-Admiral Ballard, the admiral 
of patrols along the East Coast at this particular 
time, gave certain notices to the effect that all 
vessels would be required to take a pilot at a 
point which was outside the jurisdiction of the 
plaintiffs, who would pilot vessels through the 
danger zone and then they were at liberty to drop 
Ihe pilot at a point that was mentioned.

The defendant’s vessels were, in fact, piloted 
through this zone, and the defendant was thereby 
enabled to carry on his business. He says that 
these orders made by the admiral were u ltra  
vires. I  have not quite been able to follow how far 
it  is said these orders were u ltra  vires. A t one 
time the argument seemed to go to this length, 
that it  was u ltra  vires to defend the Humber 
against the Germans at a ll; but-I do not think 
that is the effect of the legal argument, and I  do 
not think that Mr. Walker meant to put it quite 
as high as th$t.

I t  was further contended that so much of the 
orders as compelled the defendant to take a pilot 
was u ltra  vires, and that certainly so much of the 
orders as compelled him to pay for a pilot was 
u ltra  vires. I  fancy the real point in the case is 
an objection by the defendant to pay for the 
pilots. We have had references to the authorities 
that entitled the admiral to impose this obli
gation upon the owners of vessels. I t  appears 
to me that it  is an essential part of the powers 
of any Government, civilised or uncivilised, that 
it  should have, at any rate, the means of ordering 
such measures as are necessary in time of war 
to protect its realm against enemies, and I  think 
it  is quite plain that the Crown in this country 
has, in time of war, the power, in connection with 
naval and military operations, to take such naval 
or military steps as are necessary for the defence 
of the realm.

I t  appears to me that there was ample power in 
the Admiralty to take all the steps that were 
taken in this case without needing any statutory
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authority at all. The steps taken seem to me to 
b8 steps which were essential for the protection 
of the realm as naval measures of precaution, and 
I  think they necessarily involved the doing of 
that which was done—namely, the provision that 
the traffic of His Majesty’s subjects should be 
continued as far as was reasonably possible, and 
in order to enable that to be done no other steps 
appeared possible except to provide that they 
should be guided through the danger zone by 
people whom it  was thought might be safely 
trusted with the knowledge of the particular 
defences. I t  appears to me also to follow that if 
there was power to make these provisions there was 
power to say you must employ these particular 
people, and if you are going to employ them you 
must pay them. That is the extent of the orders 
which were made in this case, and I  think, 
speaking from that plain point of view, every 
Btep which was taken here was well within the 
authority and jurisdiction of the person who in 
fact made these orders and issued these notices.

What really has been done in this case is that 
nobody has been compelled to take a pilot in the 
sense that when a vessel has arrived off the 
Humber a pilot was put on board her, but in fact 
people were told that if  they wanted to arrive at 
their destination and did not want to be blown 
up, they must take a pilot, and they must not go 
to their destination without, because if they did, 
not only was there a peril to their vessel, which 
was in itself a matter of regard to the naval 
authorities, but they might, in the event of an 
accident, disarrange the mines. The defendant 
seems to have accepted that position, as he was 
obviously bound to do. I  think, quite apart from 
any question of the validity of the orders made, 
that, having availed himself of the services of the 
pilots which enabled his ships to arrive at their 
destination safely, the defendant ought to pay for 
the services he has used.

But I  also think that the orders made were 
made with complete power and complete juris
diction, and that no objection can be made to 
them on the ground that they are u ltra  vires. I  
think, therefore, it  is unnecessary to consider the 
question whether the orders that were made werp 
valid under the regulations for the defence of 
the realm. A ll I  need say is |that I  am by no 
means satisfied that these orders were not justified 
under the first set of regulations that were made, 
and also under the regulations which were made 
on the 28th Nov., but I  need not disouss these 
matters because I  am clearly of opinion that the 
orders made by the admiral were competent 
orders for him to make without any statutory 
authority at all, and in these circumstances the 
defendant is liable to pay reasonable pilotage 
charges in respect of the services which he has 
received.

I  have only to determine the question of liability. 
Any question as to the particular vessels will 
have to be adjusted between the parties, and I  
understand there will be no difficulty in doing 
that. There will be judgment for the plaintiffs 
for an amount to be agreed, with costs on the 
High Court scale. j udgment fo r  p la in tiffs .

Solicitors : for the plaintiffs, P ritcha rd  and Sons, 
for A. M . Jackson and Co., H ull; for the defen
dant, Page and Scorer, for H. K . Bloomer, 
Grimsby ; for the Crown, Treasury Solicitor.

M ay  15 and 18, 1916.
(Before A t k i n , J.)

S t e i n  F o b b e s  a n d  C o . v . C o u n t y  T a i l o b i n g  
C o m p a n y , (a )

Sale o f goods— Contract— Shipments — P a y m e n t  
against documents on a rr iv a l o f steamer— Refusal 
o f buyers to take up documents— Breach o f con
trac t— Competency o f sellers to recover price of 
goods— Sale o f Goods Act 1893 (56 & 57 Viet, 
c. 71), «*. 16,17,19, 49 (2).

B y  a contract o f sale the defendants agreed to buy 
fro m  the p la in tiffs  certain shipments o f sheep- 
tk ins. Payment was to be “ net cash against 
documents on a rr iv a l o f the steamer.*' On the 
a rr iv a l o f the th ird  shipment the defendants 
refused to take up the documents. I n  an action 
by the p la in tiffs  fo r  breach o f contract, the learned 
judge was o f op in ion tha t the defendants had in  
these circumstances been g u ilty  o f breach o f con
tract. The p la in tiffs  in  the action claimed the 
price o f the goods, and on th is p o in t :

Held, tha t the price o f the goods was not recover
able since i t  was not a sum payable to the p la in 
tiffs  on a day certain irrespective o f delivery, and 
since the property in  the goods had not passed 
to the defendants.

C O M M E B C IA L  C O U B T .
Action tried by Atkin, J.
By a o.i.f. contract dated the 18th Sept. 19*0 

the plaintiffs agreed to deliver and the defendants 
to buy three cargoes of sheepskins to be shipp®“ 
from New York to Liverpool. Payment was t° 
be net cash against documents on arrival of the 
steamer. Two shipments were duly delivered ana 
paid for and no disputes arose thereon. 3-110 
third shipment, consisting of some 2000 skins, 
arrived at Liverpool on the 29th Oct. 1915, bu 
the defendants refused to take up the docu- 
ments.

The plaintiffs thereupon instituted these P r o '  
ceedings for breach of contract, olaiming the prl°, 
of the goods.’ The defendants denied the 
breach, and contended that the price of the goo 
was not recoverable by the plaintiffs.

R. A . W righ t for the plaintiffs.
Greer, K.C. and E lk in  fo r  the defendants.
The arguments appear sufficiently from b̂0 

judgment of the learned judge.
M ay  18.— A t k i n , J. read the following jn iS  

ment:—
In  this case the plaintiffs are suing the def') _ 

dants to recover the price of six bales of 
skins agreed to be sold to the defendants un “ »
contract dated the 17th Sept. 1915. The con . 
note is as follows. I t  is dated the 17th ► P 
1915, London.

The C ounty T a ilo rin g  Company L im ite d , 1 H o * 
square, London, N .— W e beg to  confirm  hav ing  tb l® ftl  
sold to  you  the underm entioned goods o f oaL 9 ()00 
standard assortm ent and q u a lity , m ark : A bou t ^ 0Ot 
dressed sheepskins fo r  p rom pt shipm ent, and ,ggp* 
33,000 d itto  fo r  shipm ent as qu io k ly  as possible 
tem ber, i f  possible) a t 8d . per square foo t, o .i.f. L  w  
o r L iverpoo l. P a ym e n t: N e t oash against docu 
on a rr iv a l o f the  steamer. . jg

Then there is an arbitration clause. Th» 
eigned by the County Tailoring Company^Lo0“ ^

o) Reported by L eonard O. T homas, Esq., Barrtster-at-1'
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The goods were shipped by three different 
steamers, in lots of ninety-four bales per steam
ship Devonian, 217 bales per steamship Bohemian,, 
and six bales per steamship Den o f Olamie. The 
first two lots were taken up and paid for by the 
defendants after some little delay; the question 
here arises as to the third lot.

The Devonian arrived at Liverpool on the 
5th Oct., and the goods were paid for about the 
11th Oct. The Bohemian arrived on the 13th O c t, 
and the goods were paid for about the 29th Oct. 
■The Den o f G lam is arrived on the 25th Oct., and 
the defendants have not taken up the documents, 
they allege that the documents were never 
tendered to them, and that they were not informed 
of the vessel’s arrival until the 8th Nov., which 
date they say was outside the contract date for 
delivery, which provided for net cash against 
documents on arrival of steamer.

I  am satisfied that the defendants were informed 
by telephone of the arrival of the steamer imme
diately after Bhe arrived. I t  was said, however, 
that the plaintiffs should have tendered the 
documents to the defendants at the defendants’ 

I*1 the absence of any express stipulation 
to this effect, or some trade usage or course of 
business between the parties importing such a 
stipulation, I  doubt whether the obligation on 
the vendor exists.

Sect. 29, sub-sect. 1, of the Sale of Goods Act 
1893 appears to provide the contrary. That pro-

Whether i t  is fo r the buyer to  take possession of the 
Roods or fo r the seller to  send them to the buyer is a 
question depending in  eaoh oase on the oontract, express 
or implied, between the parties. A part from any Buch 
contract, express or implied, the place of delivery iB the 
seller s place of business, i f  he have one, and i f  not, his 
residence.

Then there is a proviso which I  think is irrele- 
ant. B u t if  such an obligation would have 

existed normally I  am satisfied that the defen. 
aants by their conduct absolved the plaintiffs of 
any such duty.

In  the other two shipments the defendants 
nesired delay in taking up the documents and 
«pressly promised to come to the plaintiffs’ place 

business to take up the documents and did in 
act take them up there. In  the present oase I  

satisfied that the defendants made the same
WonfaTls ° V6r the telephone’ 1 think this objec

I t  was further contended that the contract 
j  ° vides for only two shipments and not for three, 
nf c .BO" think that this is the true construction 

Th a?reemenk
]„i~ben it  was said that the shipments arrived too 
bon" v, + u re *8 110 ^oubt that the goods were 
wiivi*u by the defendants to perform a contract 
tiff*1 1. 6 Ita lian  Government and this the plain- 
]: ? anew; but they had no knowledge of any 
barf ° f £ime 'n au°b contract; and I  think they 
and or.®0b the contraot with reasonable dispatch 

without departing from its terms.
abonf «  ¿l1 it; was 6aid that the contract was for 
Wan 1 sheepskins, and that the contract
Sh ir2e" 0rmed by the delivery of the first two 
thig ?*‘s, amounting to 31,000. I  oannot accept 
to tv,Vl,ew'„ the absence of any trade usage 
shinm .effe?t * do not think that the first two 
Cont™6?t8 m1ld amoant a fulfilment of the 

ract. The defendants received an invoice

on the 26th Oct. for the further 2000 skins, 
and they made repeated promises up to and 
including December to take them up and pay 
for them. There Beems to me no substance in 
this point.

The result is that I  think the defendants 
have broken the contract. The material question 
that remains is as to the plaintiffs’ remedy. 
The plaintiffs have sued only for the price. I f  
they are not entitled to the price they ask for 
leave to amend and claim damages. I  intimated 
that I  should give leave, but the defendants inti
mated that they were not prepared with evidence 
on that footing, and should require an adjourn
ment if such was the relief that the plaintiffs 
were entitled to. I  think the defendants’ request 
not unreasonable, and, therefore, there must be 
an adjournment unless I  come to the conclusion 
that the plaintiffs are entitled to recover the 
price.

Mr. Wright contended that the plaintiffs were 
entitled to the price, even though the property in 
the goods had not passed to the defendants, on 
the ground that here was a sum certain payable 
at a fixed time and that, as the defendants had 
prevented delivery, they could not rely upon non
delivery as a condition precedent.

I  do not think that he can establish his claim 
on that footing. This is not the case of a day 
being appointed for payment of money and the 
day happening before the thing which is the 
consideration for the payment. In  such a 
case, which falls within one of the well-known 
rules in the notes to Portage v. Cole (1 William  
Saunders, 5th edit., p. 320), the money can be 
claimed before performance. Such a case is 
provided for by the Sale of Goods Act 1893, s. 49, 
sub-s. 2 :

W here, under a con trac t o f sale, the p rice is  payable 
on a day oerta in irrespective o f de live ry, and the buyer 
w ro n g fu lly  negleots o r refuses to  pay suoh prioe, the 
Beller m ay m a in ta in  an action  fo r  the  prioe, a lthough 
the p roperty  in  the  goods has n o t passed, and the goods 
have no t been appropriated to  the oontraot.

But this is not a case where the price is payable 
on a day certain irrespective of delivery. On the 
contrary, it  is payable expressly against delivery.
I  think, therefore, no action will lie for the price 
on this ground.

But it  was further said by Mr. W right that the 
property in fact had passed to the defendants and 
that upon the plaintiffs being willing to transfer 
possession they were entitled to the price as in the 
case of goods bargained and sold. I  think that 
there are many objections to this vi9 w. A t what 
time property passes under a contract of sale 
depends upon the intention of the parties. 
Sect. 16 of the Sale of Goods Act 1893 says :

W here there is  a oontract fo r the  sale o f unascertained 
goods no p roperty  in  the  goods is  transfe rred  to  the 
buyer unless and u n t i l  the  goods are ascertained.

Then sect. 17 (1) says :
W here there is a oontract fo r  the sale o f specific or 

ascertained goods, the  p rope rty  in  them  iB transferred 
to  the buyer a t suoh tim e  as the parties to  the  oontract 
in tend i t  to  be transferred . (2) F o r the  purpose of 
ascerta in ing the in te n tion  o f the  parties regard sha ll be 
had to  the term s o f the oontraot, the  conduct o f the 
parties, and the  oircumstanoes o f the  case.

The Act provides certain rules for ascertaining 
the intention of the parties unless a different inten-
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tion appears. Many cases have dealt with the 
problem as to when property passes in contracts 
of sale on c.i.f. terms. Mr. Wright contends that 
as soon as the goods are unconditionally appro
priated to the contract and the seller holds the 
documents at the disposal of the buyer the 
property passes. The value of that proposition 
depends on the meaning of unconditionally.

I  doubt whether goods are appropriated uncon
ditionally if the seller does not mean the buyer to 
have them unless he pays for them. But it  seems 
to mo impossible to lay down a general rule 
applicable to all c.i.f. contracts. The overruling 
question is: Does the intention of the parties 
appear in the course of the making and the fulfil
ment of the contract P By sect. 19 of the Sale of 
Goods Act 1893, sub ss. 1, 2, and 3, it  is pro
vided as follows:

(1) W here the re  is a con trac t fo r  the sale o f specific 
goods, or where goods are subsequently appropriated 
to  the con trac t, the  seller may, b y  the  term s of the 
con trao t o r approp ria tion, reserve the  r ig h t  of disposal 
o f the goods u n t i l  ce rta in  conditions are fu lf il le d . In  
Bueh case, no tw iths tand ing  the  de live ry  o f the goods to  
a buyer, o r to  a oa rrie r or o ther bailee o r custodier fo r 
the  purpose o f transm ission to  the buyer, the p roperty  
in  the  goods does no t pass to  the  buyer u n t i l  the  condi
tions imposed b y  the  seller are fu lfille d . (2) W here 
goods are shipped, and by the b i l l  o f lad ing  the goods 
are de liverable to  the order o f the seller o r his agent, 
the  seller is prim fl, fa c ie  deemed to  reserve the  r ig h t of 
disposal. (3) W here the  seller o f goods draws on the 
buyer fo r  the prioe, and transm its  the b i l l  o f exchange 
and b i l l  o f lad ing  to  the  buyer together to  secure accept
ance or paym ent o f the b i l l  o f exchange, the buyer is 
bound to  re tu rn  the  b i l l  o f lad ing  i f  he does n o t honour 
the  b i l l  o f exchange, and i f  he w ro n g fu lly  re ta ins the 
b i l l  o f lad ing  the p roperty  in  the  goods does no t pass 
to  him .

In  the present case, the goods were shipped at 
New York on behalf of the plaintifEs, and the bill 
of lading was taken to the order of the banking 
firm who financed the transaction for the plain
tiffs. On arrival of the ship the plaintiffs had 
to take up the bill of lading from the bankers; 
and, inasmuch as the defendants would not take 
up the documents, the plaintiffs had to take 
delivery of the goods from the ship. I t  seems 
quite plain that the seller or his hanker reserved 
the  ju s  disponendi.

I t  was said that the property passed to the 
buyer on shipment, but the seller only reserved 
his unpaid vendor’s lien. That view seems to me 
inconsistent with the section I  have read and with 
every business probability. In  the majority of 
cases where the seller takeB the bill of lading to his 
order the goods come forward through a banker, 
and it seems to me very improbable that the 
seller means to give to the banker or the banker 
to take a document representing goods the 
property in which is in some third person, 
the only security givengbeing a right to retain 
possession till the fine is paid. I  think the 
intention is to keep the property ill the seller till 
payment.

Then it is said, whatever the original inten
tion may be, at any rate the property passes 
when there is an appropriation of specific goods, 
as by the invoice in this case, and a tender or a 
willingness to tender. I t  would be a remarkable 
intention in a commercial man to keep the 
property on shipment in order to secure payment,

but yet in taking the necessary steps to procure 
payment by appropriation and tender to part with 
the property before payment is in fact made. I  
think that in such cases the ordinary inference to 
be drawn is that the seller does not intend to part 
with the property, except against payment. I t  
seems to me that this view is confirmed by the 
statutory provisions in sect. 19, sub-Bect. 3 
which I  have read.

Unless the proDerty has passed I  do not think 
that in this case the plaintiffs can sue for the 
price; and in my opinion it has not passed. 
The plaintiffs’ claim, therefore, is for damages. 
The case will be adjourned to enable the defen
dants to deal with the question of damages in 
case the parties cannot agree. There will be 
liberty to apply, and I  shall reserve all questions
of costs. Case adjourned.

Solicitors for the plaintiffs, Gard, Lye ll, and 
Co. ,

Solicitors for the defendants, A. De Frece ana 
Co.

Monday, M ay  29,1916.
(Before B a il h a c h e , J.)

B a r n e t t  a n d  Co: v . J a v e r i a n d  Co. (a)

Sale o f goods— Contract—“ Subject to safe a r r iv a l' 
— Failu re  to deliver— Goods never in  seller’s 
hands— L ia b il i ty  o f seller.

J. contracted to deliver to B. goods at a certain 
price ex L iverpool “  subject to safe a rriva l. 
The goods were never delivered because J . never 
had them to ship. I n  an action fo r  breach of 
contract where J. sought to protect h im self by 
the clause “  subject to safe a rr iv a l ” on the 
ground that the goods had never “ a rrived  
safely or at a l l : .

Held, tha t the clause referred to the danger to  
which the goods must be subjected in  course o f 
tra n s it and protected J . i f  any accident occurred 
du ring  transit, but that J. was under an obliga 
tion  to ship the goods, and judgm ent must there
fo re  be entered fo r  B.

C o m m e r c ia l  Co u r t .
Action tried by Bailhache, J. a t
By a contract in writing dated the 24th Sep 

1915 the plaintiffs agreed to buy and the defe11' 
dants to deliver four tons of hematine crystals a 
2«. per lb. ex Liverpool. The contract provide^ 
that the defendants “ booked for the plaintiff* 
about four tons of hematine crystals at 2s. per ’ 
ex Liverpool, net cash against invoioe and subje^ 
to safe arrival; delivery about three to 1® t 
weeks.” The goods were never delivered, ana 
subsequently appeared that the defendants ® 
never had them to ship. The plaintiffs the 
upon brought this action alleging breach of c 
tract and claiming damages for loss of Pr0 
and a declaration that they were entitled to 
indemnified in respect of their liability to a s 
seller. , 0

M aurice H i l l ,  K.C. and H aro ld  M o rris  for 
plaintiffs.—The provision that the contract 
to be “ subject to safe arrival ” of the goods a« ,g 
not avail the defendants in this action. i
^(a) Reported by L eonaed 0 , T homas, Esq., B »rris te r-» tJ>
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phrase protects goods in transit, but there must 
be goods in existence for it  to operate upon.

Langdon, K.C. and T. B . Le igh  for the defen
dants.—There has been no breach of contract 
nere. The defendants are protected by the 
words “ subject to safe arrival ” in the contract, 
i  be goods did not arrive safely or at all, and the 
contract therefore never operated.

B a il h a c h e , J.—In this case I  have come to a 
clear conclusion in my own mind as to the con
struction of the contract, and I  will deliver iudg- 
ment straight a way.

The action is by Messrs. Barnett and Co 
against Messrs. Javeri and Co., and it relates to 
tbe sale of hematine crystals. Hematine crystals 
apparently are some products of logwood, and 
rbey are used for dyeing purposes. The matter 
arises on a contract, the terms of which are 
sufficiently set out in the letter of Messrs. Javeri 

0°. to Messrs. Barnett and Co. of the 
¿4th Sept. 1915. That letter is in these terms :

With reference to onr conversation over the telephone 
tnis afternoon, we have pleasure in booking for you 
about fo u r tons of hematine crystals at 2s. per lb. 
ex Liverpool, net cash against invoice, and subject to 
sate arrival; delivery about three to four weeks.

The point and the whole difficulty of the case 
turns upon the meaning of the words “ subject to 
sate arrival.”

Messrs. Javeri and Co. at this time had made a 
contract with a Mr. Whittle for the delivery to 
■hem of four tons of hematine crystals at Is. 9d. 

Per lb. I  may assume for the purpose of this 
case that they had made such a firm contract.
J- am aware that there may be a difference of 

about that which may have to be dealt 
■nr hereafter. No hematine crystals have arrived. 
Z *  , k,now1 .from Mr. W hittle’s evidence that 
crystals which he may have sold to Messrs. Javeri 
bQAXp?Cted t0 come from Alexandria; that they 
hnf ?u°*cr efrom Alexandria in the first instance, 

ut that these were a surplus lot to be sent back 
O rw  Alexandria. As a matter of fact, these 

ysta.18 come either from Jamaica or from 
America.
eviD Partic“lar instance probably it was 

pected by Messrs. Barnett and Co. that they 
tnaA from Jamaica. Various excuses were

ade for non-delivery, but there is nothing in the
tw?. uf8 i hat were- in fact- “ ade, and I  need not 
rouble to go into them. One was that they could 

n , vessels from Jamaica, which was untrue,
another was that there was an embargo on 

a export of these crystals from Jamaica, which 
jUs incorrect. Ultimately, on the 19th Jan. 1916, 
i ffi® 8rs- Ja7eri and Co., finding it was quite 
conV8? 1 0 *0.« 61 tkese crystals, repudiated the 
Thafact’ aiai'UR that they could not get them, 

at repudiation was accepted a few days after- 
Th a?d uP°n ifc. 4k*8 action was brought, 

of .I® y7, °le question turns upon the construction 
“ sub? 1! tter of the. 24th Sept. 1915. The words 
conty'*6 .  ?a ê arl-ival ” are new words now in a 
to I  v of . is description. Years ago “ subject 
“ 8 u h ' i  arrival ” or words similar, such as 
Wer«» to arrive>” abd expressions of that kind, 
out common indeed, but they have dropped 
r8-inf1 ,m°dcrn contracts and have only been 

j i  ’’educed since the beginning of the war.
Word« question, therefore, is: What do these 

mean P Some evidence was given that
V ol. X I I I . ,  N . S.

[K .B . Dxv.

there is, by custom among merchants, a customary 
meaning to be attached to these words, and that 
these words according to that customary mean
ing mean that the contract is off if the goods 
the subject-matter of the contract, are lost in 
the course of transit, and that the words refer 
entirely to accidental loss, fortuitous loss through 
war, or perhaps by sea perils, in the course of 
transit,

I  am not quite sure that the evidence was 
strictly admissible. I  rather tbink that the con
struction of the contract is for me. I t  is not 
suggested that the words have any particular 
trade meaning, and I  have really to give effect 
to what I  think is their natural meaning, as I  
nnd them in a contract of this description. I  
° “.ly mention the fact that there was evidence to 
this effect, and I  proceed to consider the words 
and the construction of the contract.

In  the old days in cases where this matter has 
been debated the words in the contract have 
always referred to the arrival of a particular 
named steamer, and, speaking generally, the 
question has turned upon whether there was, 
or was not, to be found in the terms of the con
tract a warranty that the goods, the subject- 
matter of the contract, were in fact on board a 
particular steamer. Wherever there was such a 
warranty the vendor was to be held to be 
liable to deliver or pay damages for failure 
to deliver; where there was not a warranty 
the vendor succeeded, and the buyer failed 
to get either his goods or his damages. I t  
seems to me there is a great deal of difference, 
a. fundamental difference, between contracts 
which referred to the arrival of a particular 
steamer, and an indefinite contract of this descrip
tion, which refers to no particular Bteamer at all, 
but merely relates to the safe arrival of the 
goods.

Messrs. Javeri and Co. have definitely con
tracted in this case that they will sell four tons 
of hematine crystals at a particular price, ex 
.Liverpool, to be delivered within a period of three 
or four weeks, but they have protected them
selves against one contingency during war time. 
We know of the activities of the submarines and 
the dangers of mines, and they have protected 
themselves against contingencies of this nature 
by providing that the goods shall arrive safely. 
i( 4 attach a good deal of importance to the word 
“ safely ’ in this action. I t  seems to me to show 
that what the parties are dealing with in this case 
when speaking of arrival is the danger to which 
these goods are likely to be subjected in the course 
of transit.

This contract for the sale of four tons of 
hematine crystals is subject to their safe arrival.
I  think under this contract the seller’s obligation 
is, at any rate, to ship the goods, to pack the 
goods, or to get the goods so far under his control 
as to put them on board some ship or other. 
Having shipped them, if any accident occurs in 
transit, then he is not liable to deliver, because 
the goods have not arrived safely.

I t  seems to me that under this contract he is 
clearly under the obligation to ship the goods.
In  order to excuse non delivery, the seller must 
bring himself within the exception provided by 
the words “ subject to safe arrival.”

In  my judgment the plaintiff was right in this 
case, and the seller is without excuse. There is
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A . A. Roche, K.C. and R. A. W righ t for the 
defendants.—The vessel was lost through the 
entrance of water into her holds. That woulanot 
have occurred if she had not been torpedoed. Had 
she not been torpedoed she would never have 
grounded. Her loss was the natural result of the 
torpedoing.

Scott, K.C. replied.
R o w l a t t , J.—This is an important case, and 

as I  have made up my mind about it  I  shall give 
my judgment now. In  the first place 1 had better 
give shortly my view of the facts.

This ship was torpedoed some miles from 
Havre, in the way of No. 1 hold, and a hole 
was blown in her side, which filled that hold 
with water. The crew left the vessel thinking 
that she would sink, but after a time, seeing 
that although she settled by the head, that 
settling was arrested, they returned to her, 
and found that there was 3ft. of water in No. i  
hold, showing that there had been some injury 
affecting the water-tightness of No. 2 hold. That 
water was kept under by the pumps. In  that 
condition Bhe was navigated to Havre and g°l  
alongside the Quai d’Escale. While there, on the 
Saturday night and on Sunday, operations were 
commenced with a view of lightening her and 
getting her into dry dock. The salvage pump was 
kept in the forepeak, and the ballast pump was 
put into No. 2 hold. There was this leak going 
on in No. 2 hold. I t  had been caused undoubtedly 
by the explosion, and there is some doubt as to its 
extent, because, although the deck log shows that 
the water was kept down until the vessel had been 
moored to the other berth, the engineer’s log 
appears to show that the water in No. 2 no 
gained rapidly on the ballast pump. A t . 
period I  have to consider the probabilities o 
what had happened to the bulkhead at No. I  
No. 2 holds. The leak in the No. 2 hold may have 
been caused by the injury to the bulkhead making 
a small local hole or fracture without weakening 
its general stability. On the other hand, it may 
have been caused by an injury which did weal» 
the general stability. The witness, Mr. Swainston. 
said he thought the latter was the more Proba~m 
view. I  am bound to say that that is what comm 
sense points to. There had been an explosion 
No. 1 hold—an explosion, not a puncturi » 
casualty, but a disrupting casualty—'and " ,  

‘ the bulkhead between No. 1 hold a

then the question as to the measure of the 
damages. We seem to have arrived at a 
common conclusion about that. The measure of 
the damages would, in ordinary circumstances, 
have been the value of the goods to the buyer at 
the time when they ought to have arrived in this 
country. They ought to have arrived long before 
the 19th Jan., but the buyer waited at the seller’s 
request, the seller constantly telling him that the 
goods would come. The buyer, therefore, is 
entitled to take the measure of his damages at 
the date, about the 19th Jan., when the seller 
expressed his belief that he was unable to fulfil 
his contract. There is some slight difference as 
to the price at that date, the highest amount 
being put at 5s. 6d., but, I  think, if  I  taae it at 
5«. I  shall be doing justice in the case. That will 
give, I  think, a considerable sum, but that is the 
sum which the vendors have to pay.

Judgment fo r  p la in tiffs .

Solicitors for the plaintiffs, Cosmo Cran  and 
Co.

Solicitors for the defendants, Chester and Co., 
to r  B re tt, H am ilton , and Tarbolton, Manchester.

F rid a y , June 2,1916.
(Before R o w la tt , J.)

L e y l a n d  Sh ip p in g  Co m p a n y  v. N o r w ic h  
U n io n  F ir e  I n s u r a n c e  So c ie t y , (a)

Insurance  — P erils  o f the sea —  Exception o f 
“  consequences o f hostilities ’ ’-—Vessel torpedoed
_Removal in to  harbour— Transfer to outer berth
—Grounding—Loss— L ia b ili ty  o f insurer.

The p la in tiffs  insured the ir vessel, the I , w ith  
the defendants against o rd in a ry  m arine perils . 
The po licy contained an exception clause by 
which  “ consequences o f hostilities ”  were excepted 
fro m  its  scope. The I .  was torpedoed near 
Havre. A lthough the vessel was badly damaged, 
the incoming water was kept under by the pumps, 
and she contrived to get in to  Havre Harbour. 
B ad weather du ring  the n igh t caused her to 
bump, and the harbour authorities, fe a rin g  she 
would s ink  in  the inne r berth which she then 
occupied, directed her removal to an outer berth. 
When the tide fe l l  the vessel grounded, and 
the add itiona l s tra in  caused her to make 
more water. Subsequent tides caused fu r th e r  
damage, and the vessel u ltim ate ly  became a tota l 
loss. I n  an action on the po licy  :

Held, tha t the vessel was lost as a “ consequence o f 
hostilities ”  and not through o rd inary  perils o f 
the sea, and tha t, therefore, the defendants were 
not liable under the po licy,

C o m m e r c ia l  Co u r t .
Action tried by Rowlatt, J .
The facts appear sufficiently from the headnote 

and from his Lordship’s judgment.
Leslie Scott, K.C. and W. N . Raeburn for the 

plaintiffs.—The approximate cause of the loss of 
the vessel was perils of the sea and not hostilities, 
and the defendants are consequently liable. _ The 
vessel would never have become a total loss if she 
had not grounded while in the outer herth.
(«) Reported by L jsohard C. T homas, Esq., Barriater-»t-Law

doubtedly the DUiKneaa Between n o . a no*- -  
the peak had been very largely destroyed b0ca/ “q 
the peak was full of water. Therefore 1 ,
take it that the bulkhead between No. 1 hold a 
No. 2 held was seriously weakened. .

That being the state in which the ship arr‘ . 
at the Quai d’Escale, operations were °° 
menced upon her. But unfortunatelythe f  e. f had 
became bad, and the salvage steamer, which n . 
a pump on board, was ranging badly ouw 
this ship, and the ship herself was also rang ,B 
badly against the quay. The salvage steani g 
pipe was broken by the ranging, and the ^0
that held her in position kept breaking- ,^0. 
therefore gave up pumping, and then the an ^ 
rities at the port, seeing the state of a B a ir*  B 
not like leaving the ship in that dang j.0 
condition, as they thought, and ordered her 
another berth. , sioH

A t this point 1 pause to make my c o n o i t o  
so far. I  think that when the vessel g°
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the Quai d’Escale she had got to a place where 
she would have been in safety if she could 
nave stayed there. But you cannot say that a 
ship or anything else reaches a place of safety 
rf the tenure of the place of safety is not per- 
mitted to be long enough to ensure complete 
satety. My conclusion of fact, therefore, is that 
it she could have stayed there and pumping 
could have gone on, she would have been likely 
ultimately to get into dry dock. But that did 
not happen, because the authorities of the port 
could not let her stay there. They had her 
moved to the Batardeau, where she took the 
ground by the hold. Therefore I  conclude, and 
-i think the evidence and common sense warrant 
me coming to that conclusion—that the ship was 
ultimately lost because of two combined causes— 
the weakness of the bulkhead and the grounding 

n w .lp' The shiP was open in the side, the 
shell plating was open in the way that the sketches 
show me, which suggests to my mind that there 
was a buckling of the ship by lifting, so that she 
ultimately became a loss by reason of her ground
ing there in the condition in which she was I  
have endeavoured to state what I  think are'the 

tul ? ?n which I  come to my conclusion of fact. 
i„B,  ™  18 *he law ■ P r im  a fac ie  the vessel was 
mat by perils of the sea, but then there is an 
exception clause covering hostilities and its conse- 
quences to be considered. The question I  have to 
aecide is whether the loss was due to a cause 

lthm the meaning of that exception, and if that 
exception is applicable to the explosion of the 
wrpedo against her side. Mr. Leslie Scott save 
the loss is p r im d  fac ie  due to the inrush of 
wuif-r: i, the defendants had got to bring this 
within the exception, and must show that the 

as inevitably flowed from the explosion. I f  he 
coulr?8 Hr inevitably” that in no circumstances 
him “ mi ve been 8aved, I  cannot agree with 
n ' ■‘■hat does not seem to me to be what is
8he”mofjrV When,a Bh.1P 18 torpedoed on the sea, 
inevi^v? b? w ve<l  an^ sbe may not- I t  is not 
fo£h,tabtoi . that sbe sboul<I  eink. W ith  good 
sink ff6A8 6 T y,  be 8a7ed- B “t if  she does 
owimy doeenot follow that it  is approximately 

mg to the torpedoing. In  this case I  have 
IobrK consider whether she really became a 
of i an8e ®be was torpedoed; we have got rid 
to fk <l ue8tion of inevitability. I  was referred 
Cas « T eCof  v> F lem inH (6 Asp. Mar. Law 
488) • k4 ’ 63 L> Rep- 413 i 25 Q- B. Div.
Uew’o t ixther?’ of course- it was an entirely 
to tV,;aSUaly  whicb supervened; it  was damage 
On i i  goods while the ship was being repaired, 
of 7? 6 ?ther hand, I  was referred to the case 
2 « e fe r  t .  Borw ick  (71 L .T . Rep. 238; (1894) 
jud»m , 548)> circumstances which in my 
8aV th T t are not Present here. I  am bound to 
this «To I,nave arrived at a pretty clear view of 
to mfia?? that the defendants are right. I t  seems 
law rp7 “t  this is really a simple case in point of 
Had« /  bl8 ahiP was torpedoed. E  very effort was 
got . t0 take her to a place of safety. She never 
Saved °  a Place which was safe. She was never 
^hen after bein8 injured by the torpedo, and 
of n, y° i  have said that you have said the whole

°ausB • • 6 ®°°tt saJB there was an intervening 
(*nn \ similar to that in the case of P in k  v. Flem ing  
Whip/' f ,can conceive that there were circumstances 

n thwarted the attempt to save the ship, but

they did not constitute a new departure as a 
casualty. I  cannot say more upon the law than 
that. Here you have a torpedoed ship which makes 
for harbour. She finds a berth where she might be 
saved if she could stay there. She cannot stay 
there, and she is moved on to a berth where she 
cannot be saved, and the struggles she makeB 
there, in the course of which she receives further 
injury to some extent by bumping on the ground, 
are merely efforts to escape from that casualty in 
the grip of which she has been throughout. On 
these grounds I  hold that this loss was due to the 
“ consequences of hostilities” with the exception 
clause, and therefore that the defendants are not 
liable. I  must give judgment for them with costs.

Judgment fo r  defendants.
Solicitors ; for the plaintiffs, Batesons, W arr, 

and Wimshurst, Liverpool; for the defendants, 
W. A. C rum p  and Son.

oJttpwm* Court of foirkaioro.
— ♦ —

COURT OF APPEiAL.

June 22, 23, 26, and  29, 1916.
(Before Sw in f e n  E a d t , P h il l im o r h , and 

B a n k e s , L.JJ.)
M it s u i  a n d  Co. L im it e d  v . W a tts , W atts 

a n d  Co. L im it e d , (a)
A P P E A L  F R O M  T H E  K IN G ’S B E N C H  D IV IS IO N . 

Charter - p a rty  — Exception o f “ res tra in t o f 
princes — Reasonable an tic ipa tion  o f restra in t 
— Breach by shipowner— L ia b il i ty — Measure o f 
damages.

The p la in tiffs  chartered a vessel fro m  the defen- 
dants, who were shipowners, to enable them to 
f u l f i l  a contract by which they agreed to buy a 
cargo o f sulphate o f ammonia fro m  a Belg ian  
f irm . The charter-party  excepted “ arrests and 
restraints o f princes,”  and provided tha t the 
penalty fo r  non-performance should be proved 
damages not exceeding the estimated amount 
° í  fre ig h t. The defendants refused to provide 
a ship which by the charter-party they had 
agreed to provide, upon the ground tha t there 
was reasonable apprehension tha t i f  they 

fu lf il le d  the ch&rtev the ship would he seized by 
the K in g ’s enemies. I n  these circumstances the 
p la in t if fs  were compelled to repudiate the ir con
tract w ith  the ir sellers, and pa id  them, as the 
resu lt o f a rb itra tio n  proceedings, 45001. f o r  so 
doing.

I n  an action by the p la in tiffs  against the defen
dants fo r  damages fo r  breach o f the cha rte r:

Held, tha t the defendants were g u ilty  o f a breach 
o f the charter-party by not sending a vessel to 
load, but tha t as regards the amount o f damages 
the proper amount to f ix  was the difference 
between the price which would have been realised 
by the sale o f the goods in  Japan a t or about the 
time the vessel should under o rd in a ry  circum 
stances have arrived and the cost o f the goods a t 
the p o rt o f loading a t the tim e o f shipment 
together w ith  the cost o f fre ig h t and insurance,

(a )  fiojiortod by E dwabd J. M. Ch a p lin , Esq , B»rrUter-»t-Law
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and tha t the pena lty  clause had no reference to
general damages.

A p p e a l  by the defendants from the judgment of 
Bailhache, J., reported 13 Asp. Mar. Law Cas. 
300; 114 L. T . Rep. 326; (1916) W . N. 62.

By a contract, dated the 23rd April 1914, 
between tbe sellers, Evence Coppee et Cie., of 
Brussels, and the buyerB, Mitsui and Co., of 
Lime-street, in the City of London, the sellers 
sold to the buyers 3500 tons of Russian sulphate 
of ammonia. The ammonia was to be delivered 
in bulk by the sellers free on board at Mariopol 
at the rate of 125 tons (minimum) per hatchway, 
with a maximum of 500 tons per weather working 
day, Sundays and holidays excepted. I t  was pro
vided that any dispute or difference whatsoever 
at any time arising under the contract should be 
referred to arbitration.

By a charter-party, dated the 5th June 1914, 
between Watts, Watts, and Oo. Limited as 
owners and Mitsui and Co. Limited as char
terers, it  was agreed that a steamer, whose 
name was to be declared at least twenty-one 
days before expected date of readiness, should 
with all possible dispatch proceed to Mariopol 
and there load, always afloat, a full and complete 
cargo of the 3500 tons of sulphate of ammonia 
in bulk specified in the contract of sale, and, 
being so loaded, should therewith proceed to 
Japan and there deliver the same, freight at the 
rate of 20s. per ton delivered. The cargo to be 
loaded at the rate of 125 tons per hatch, but not 
exceeding in all 500 tons per weather working 
day, Sundays and holidays excepted. Loading 
time not to commence before the 1st Sept., 
except by consent of the charterers, who had also 
the option of cancelling the charter if the steamer 
was not ready to receive cargo before noon on the 
20th Sept. 1914.

“ Arrests and restraints of princes ” were 
included in the exception clause, and by clause 13 
it  was provided that the penalty for non-perform
ance of the agreement should be proved damages 
not exceeding the estimated amount of freight.

Early in Aug. 1914 war was declared by 
Germany and Austria on the one hand and Great 
Britain, France, and Russia on the other. On 
the 1st Sept, the plaintiffs wrote asking the defen
dants to declare a steamship to load under the 
charter-party as they had not done so. The 
defendants declined to comply with this request, 
giving as their excuse the prevailing state of war. 
The plaintiffs attempted to recharter, but were 
unsuccessful. There was some suggestion of a 
possible steamer at 60s. a ton, and, had the plain
tiffs secured the vessel at that price, their loss 
would have been 70001. The plaintiffs thereupon 
repudiated their contract with the sellers and paid 
them, as the result of arbitration proceedings, 
45001. The plaintiffs then commenced this action 
claiming damages. They alleged :

1. B y  a cha rte r-pa rty , dated the 5 th  June 1914, between 
the  p la in tiffs  as charterers and the  defendants as owners 
o r deponents, the  defendants agreed th a t a steamer to  be 
named tw enty-one days before expected date o f read i
ness should w ith  a ll possible dispatch proceed to  
M ariopo l and the re  load a fu l l  and complete cargo of 
sulphate o f ammonia, n o t more tha n  3500 no r less than  
3500 tons, and, so loaded, proceed v iA  Suez Canal to  one 
p o rt south side M idd le  Is lands or South Is land, Japan, 
and de liver the  same op be ing pa id  fre ig h t a t the

ra te  o f 20s. per ton . Loading tim e  was no t to  com
mence before the 1st Sept. 1914, and the p la in tiffs  were 
to  have the option o f cancelling i f  steamer should no t 
be ready to  load before the 20th Sept. 1914.

2. The defendants have w h o lly  fa iled  to  perform  the  
said cha rte r-pa rty . B y  le tte r, dated the 3 rd  Sept. 1914, 
the  ‘p la in tiffs  gave notioe th a t they w ould  ho ld  the 
defendants liab le  fo r  the  loss re su lting  fro m  th e ir 
repud ia tion  o f the con tract.

3. As the defendants knew a t the  date of the said 
contraot, the p la in tiffs  made the  said cha rte r fo r the 
purpose o f ta k in g  de live ry  o f a cargo o f sulphate of 
am monia purchased by them under a con trac t in  w ritin g , 
dated the 23rd A p r i l  1911, fro m  Evenoe Coppee et Cie. 
B y  reason o f the  defendants’ said breaoh o f con trac t 
the p la in tiffs  fa iled  to  take up the  said sulphate o f 
am monia and have reasonably compromised the conse
quent olaim against them  by the  said sellers by paying 
45001. and 305. fo r costs. The p la in tiffs  have also lost 
the  enhanced value (or p ro fit) on the  said goods had 
they been de livered in  Japan in  accordance w ith  the  
said ch a rte r-p a rty , and have incurred  lega l charges in  
connection w ith  the  c la im  o f the said Evenoe Coppe® 
am ounting to  971. 11s. 2d.

The defendants by their defence said:
1. The said ch a rte r-pa rty  is adm itted  and re ferred to  

fo r  its  term s, w hioh included an exception o f arrests 
and re s tra in ts  o f princes, ru le rs , and people.

2. The defendants a d m it th a t the y  d id  no t send a 
vessel to  load a t M ariopo l under the  said cha rte r-pa rty , 
b u t say th a t, ow ing to  p ira tic a l seizures o f cargoes by 
the T u rk iah  Governm ent and reasonable apprehension 
o f T u rkey  beooming invo lved in  the European w ar and 
o f the D ardanelles being thereupon closed, they were 
jus tified , b y  reason o f the exception o f arrests and 
res tra in ts  o f princes, in  no t sending a vessel to  load.

3. None o f the  a llegations in  par. 3 o f the  po in ts o 
c la im  is  adm itted . I n  any event the  defendants w u 
contend th a t the damages the re in  specified are too 
rem ote and are n o t recoverable fro m  the defendants.

4. The defendants w i l l  fu r th e r , i f  necessary, re ly  upon 
clause 13 o f the said cha rte r-pa rty , and w i l l
th a t the damages ( i f  any) recoverable by  the  p la in tiff  
are lim ite d  to  the  estim ated am ount o f fre ig h t.

Bailhache, J. held that the shipowners were 
guilty of a breach of the charter-party, and that tb 
plaintiffs could not recover from the defendants 
the 45001., such damage being too remote, bu 
that they were entitled to recover 3800». a 
estimated profit if the cargo had been carried t
Japan. t she

He accordingly gave judgment for 
plaintiffs.

The defendants appealed.
Lech, K.O. and Raeburn for the appellants.
Leslie Scott, K.O. and R. A. W righ t lo r  *-be 

respondents. Cur adv vu lt.

June 29. — The following judgments were 
delivered :—

Sw in f e n  E a d y , L . J.— This is an appeal by * -  
defendants from the judgment of Bailhacbe,  ̂
at the tria l of an aotion before him witbou 
jury. The plaintiffs brought an action agar ^  
the defendants claiming damages for breaon‘ ^ 
contract contained in a charter-party ; the r®ar 
judge found in favour of the plaintiffs, an jq.oBj
judgment for them for 38001. damages. -  
that judgment the defendants appeal, and t 0 
have raised various points upon the appeal. « 
first question is whether there was any breaC 
the charter-party.
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The defendants contend, first, that there was 
no breach of the charter-party at a l l; secondly, 
they say that, if there was a breach, the plaintiffs 
are only entitled to recover nominal damages; 
and, thirdly, they say that if they are wrong in 
that and the plaintiffs are entitled to recover 
substantial damages, then, having regard to a 
clause in the charter-party, the amount which 
they can recover is limited to 3E001. The 
learned judge has given judgment for 3890Z., and 
they say that in that respect the judgment must 
he erroneous. The charter-party is dated the 
5th June 1914, and it is agreed that the defen
dants were to send a ship, the Bteamer’s name to 
be declared at least twenty-one days before the 
expected date of readiness, and then followed the 
classification 100 A1 or British corporation. The 
steamer was to go to Mariopol, in the Sea of 
Azoff, and there load a cargo of sulphate of am
monia, not more nor I obs than 3500 tons, and then 
was to proceed, v ia  the Suez Canal, to Japan, on 
being paid freight at the rate of 20s. a ton. Then 
hy clause 2 provision was made as to the rate of 
loading—the maximum rate not exceeding 500 
tons per day. The loading time is not to com
mence before the 1st Sept, except by the consent 
of the charterers, who also have th6 option to 
cancel the charter-party on the forenoon of the 
|0thSept.; and then clause 13 provides: “Penalty 
for non-performance of this agreement proved 
damages not exceeding the estimated amount of 
freight.” I t  appears that the plaintiffs provided 
fhemselves with a cargo of sulphate of ammonia, 
having entered into an agreement for that purpose, 
hut the defendants failed to send the ship. We 
^ere told that at one time the defendants had a 
pertain ship which they contemplated sending, and 
fhat they intended to sell the cargo in Japan. 
Apparently the position changed ; at all events the 
ship was not gent. Time ran o d , and on the 1st 
kept, the plaintiffs’ agent wrote to the defendants 
referring to the clause in the charter-party under 
^hich the steamer’s name should be declared 
fwenty-one days before the expected date of 
readiness: “ We observe now we are within 
^enty-one days of the cancelling date. Messrs. 

Mitsui and Co. will be obliged if you will let 
uem have this information immediately so that 
ney may advise the suppliers of the cargo,” and 
ne answer on the same date was : “ In  reply to 

J°ur letter of to- day’s date, as we already informed 
ah'1 ”—^ere wa8 s°me verbal conversation—“ the 

“ove-mentioned charter must be considered as 
ancelled, owing to the war, our Government pro- 

jc^ting steamers going into the Black Sea to 
cad.” After some communications between the 

Parties, that was accepted as a repudiation, and 
o present action was brought.

^ • f  he ground stated in the letter was inaccurate 
hamely, that “ our Government prohibiting 
earners going into the Black Sea to load ” ; that 

m, 8 written doubtless under a misapprehension; 
he6(-t k0en 110 snch prohibition. I t  may well 
Vo B rit 'sh Admiralty had looked upon a

* aRe to the Black Sea at this time as a dangerous 
* a8e, and as one not being within the Govern- 

0f *?t scheme of marine insurance ; but the writers 
hen • .̂0tter were altogether under a misappre- 
g_. ®lon in saying that steamers were prohibited 
the hhe Black Sea to load. Except for
the *?0rea8®d danger, there was no reason why 

steamer should not proceed to the Black Sea

to load. The Dardanelles were open at this time, 
and, having regard to the terms of the charter, 
the defendants were bound to send a ship to load 
this cargo. I t  was urged that at a later date the 
Dardanelles were closed, and that if the steamer 
had been sent not later than the cancelling date 
and had then loaded her cargo, having regard to 
the subsequent closing of the Dardanelles, the 
cargo could not have been carried to Japan. But 
there was nothing at this date to excuse the 
defendants from their obligation to send the ship 
to load.
r In  support of their contention the appellants 
elied upon Geipel and others v. S m ith  and another 

(1 Asp. Mar. Law. Gas. 268; 26 L. T. Rep. 361;
L. Rep. 7 Q. B. 404); but in that case, at the date 
of the alleged breach, the performance of the one 
entire contract had been rendered impossible by 
an obstacle which it was impossible to expect 
would be removed within a reasonable time. In  
the present case, at the date of the alleged 
breach there was nothing to prevent the ship 
going to load pursuant to the terms of the contract. 
In  these circumstances Bailhache, J. said: “ No 
authority was cited to me in support of the 
defendants’ proposition that a breach of contract 
is excused by reasonable anticipation of the 
happening of an event which, if it  happens, will 
excuse the performance of the contract, and, in 
my opinion, such a proposition will not bear 
examination. The closing of the Dardanelles was 
too late for the defendants, whether one treats 
their refusal to send the Henley as a repudiation 
of this contract accepted by the plaintiffs or 
whether one regards the contract as still open 
down to the 20th Sept. The defendants were 
entirely without excuse, and the breach alleged is 
proved.” I  concur in the view of the learned 
judge, and in my opinion it is clear in this case 
that the defendants committed a breach of their 
contract in not sending the ship to load pursuant 
to the charter-party.

The second point which was urged on behalf 
of the defendants is this : They say that, 
assuming there was a breach of the contract, 
the plaintiffs are only entitled to nominal 
damages, and they put it  in this way. I t  was not 
the breach of the contract that caused the failure 
of carriage of this sulphate of ammonia to Japan, 
because, apart from the breach, the goods could 
not have been carried to Japan. On the facts 
found by the learned judge, having regard to the 
cancelling date, namely, the 30th Sept., and to 
the maximum rate of loading—500 tons a day— 
and to the quantity of cargo to be shipped—3500 
tons—it would have taken seven working days to 
load the ship, and then, having regard to the time 
that the steamer would take to proceed from 
Mariopol, in the Sea of Azoff, through the 
Dardanelles, by the time the steamer arrived at 
the Dardanelles they would have been closed, and 
closed perhaps for several days, and it was the 
closing of the Dardanelles that in any case 
prevented the cargo from going to Japan; the 
voyage would have been prevented by a restraint 
of princes and the defendants would then have 
been under no liability. That is the way it is put, 
but it seems to ma that that is only putting part 
of the proposition. I f  the ship had been loaded, 
in the events that have happened the plaintiffs 
would have obtained the same benefit as if  the 
goods had been carried to Japan. In  considering
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whether the plaintiffs are entitled to recover 
anything more than nominal damages, regard 
must be had to the ordinary rule as to 
the measure of damages in an action 
for breach of contract. When two parties 
have made a contract which one of them has 
broken, the damages which the other party ought 
to receive in respect of such breach of contract 
should be such as may fairly and reasonably be 
considered to arise naturally according to the 
UBual course of business. That is the ordinary 
rule as laid down in H adley  v. Baxendale (9 Ex. 
341). I f  you apply that rule to the facts of this 
present case, what would have happened ? Assum
ing the defendants had sent the Bhip pursuant to 
the contract, the ship would have been sent to 
Mariopol, the sulphate of ammonia would have 
been loaded on board, proper insurances on the 
cargo would have been effected, and the shipper 
would have been in this position: Either the 
ship would arrive in due course in Japan and he 
would receive the proceeds of the sale of the 
cargo there, or, in default, supposing that the 
ship was prevented by a restraint of princes or 
some other reason, he would have been entitled 
to recover the loss in one way or the other; 
either under the policy or by reason of the safe 
arrival of the ship he would have obtained the 
benefit of his contract-

In  a case of this kind it appears to me that the 
proper measure of damages is the amount which he 
would have received if the contract had been.kept. 
W hat would be have received if this contract had 
been kept ? The learned judge awarded 3800Z.,but 
in my opinion that figure was not properly arrived 
a t : it does not represent the true measure of 
damages. I t  was urged by the appellants in the 
t r̂st place that in arriving at that figure the 
learned judge had taken into account that the 
shippers would have effected an insurance 
against the excepted peril “ free of capture and 
seizure,” but it  was argued that there was no 
evidence that the shippers had any intention of 
effecting such an insurance. But as the argu
ment proceeded it became evident—at least in one 
view of the case—that it  was to the advantage of 
the appellants to argue the other way, because, 
if there was a liability for damages, the greater 
the cost of insuring the cargo the less amount 
the plaintiffs would have received, and therefore 
it  would go to reduce the amount of damages, 
and that if  the appellants were wrong and 
they were held to be liable for substantial 
damages, if  the shippers had effected an insur
ance against “ free of capture and seizure,” 
againBt the consequences of hostilities, the pre
mium payable in respect of that would have been 
an expense connected with the cargo, an expense 
of getting that cargo to Japan, and therefore 
an additional sum to deduct from the selling 
price of the cargo. That sum was not taken 
into account. On the other hand, another 
error into which I  think the learned judge fell 
was this. In  assessing the amount of damages 
at 38001. as being the probable profit, he gave 
credit to the defendants for the higher cost 
of the sulphate of ammonia under a contract 
into which the plaintiffs had previously entered. 
I t  appeared that the plaintiffs had entered into a 
contract for sulphate of ammonia; but between 
the date of their contract and the date at which 
the steamer ought to have been loaded at

Mariopol there was a substantial fall in the 
price of sulphate of ammonia, and the learned 
judge did not take the cost at the port of loading 
at or about the date of loading, but he took the 
contract price, the effect of which was materially 
to diminish the profit which the shippers would 
otherwise have made. In  those two respects and 
proceeding on that footing and in omitting the 
premium for the insurance against hostilities, lam  
of opinion that the judgment of the learned judge 
was wrong, and that the proper measure ot 
damages was not taken. .

The question then arises as to what is the 
proper measure of damages in a case of this 
sort. In  my opinion it may be stated in a very 
few words. The proper measure of damages 
is the difference between the price which would 
have been realised by the sale of the goods m 
Japan if they had arrived in due course at or 
about the probable date of arrival of the steamer 
and the cost at the port of loading at or about 
the date when the cargo should have been loaded 
together with freight and insurance, and having 
regard to what has happened in the present case, 
and to the circumstances under which the ship 
would have left Mariopol if she had sailed, there 
must be included in the cost of insurance the cos 
of insuring against hostilities. In  a recent cas® 
in  the House of Lords of Strom  B ru its  A*»* 
Bolag v. Hutchison  (10 Asp, Mar. Law Oas. 13® > 
93 L. T. Rep. 562; (1905) A. C. 515) the only 
question which arose on the appeal was a 
to what was the proper measure of damages to 
the breach of the oontract. In  that case th 
plaintiffs had secured tonnage for wood pulp fr01“  
Sweden to Cardiff. There was a failure to snPPi? 
the wood pulp, in consequence whereof it  was no 
delivered to Cardiff and was bought in again® 
the vendors, and they had to pay the difference i 
price resulting from its being bought in again® 
them. In  the action they put the sum whi
they had to pay their disappointed purchasers a
the measure of their damages. The damages wm 
the appellants claimed was the amount whi 
they paid in this country to their customers 
whom they had contracted to supply the w°  
pulp. That was not the true measure of damag ' 
The shipowners had nothing to do with . 
particular contract into which the charterers h 
entered any more than in this case I  think 
shipowners have anything to do with ^  
particular contract to acquire the su lphate , 
ammonia into which the plaintiffs had enter® 
In  the next place it was argued in that case v 
they having claimed that particular damage np^. 
that footing could not succeed; they had  ̂
claimed general damages, and were only entL  at 
to nominal damages for breach of contract. £ 
was the point that was taken. I t  was said ® ^ 
having failed to claim general damage, they 
only entitled to nominal damages. Lord1 ' f  
at p. 529, put the rule in this way: “ I  a e0 
opinion that the proper measure of dam qJs 
would have been the cost of replacing the g , en 
at their place of destination at the time ^ 0
they ought to have arrived less the value 0 ¡gbt 
goods in Sweden and the amount of the tr » 
and insurance.” w,sePt

Applying that rule to the facts of the pj® 
case, the proper measure of damages i tj,e 
amount which would have been realised 
eal© of the good® in Japan at or abou
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date when the steamer would have arrived 
less the cost of the goods, taking the coBt price 
at the port of loading at or about the date 
when the steamer would have been loaded 
together with freight and insurance. The 
total amount of damages on that footing has not 
yet been ascertained, and there will have to be an 
inquiry to ascertain that amount. Part of the 
figure was ascertained; it  was ascertained—and 
I  gather there is no dispute as to this—what sum 
the cargo would have fetched at the date at 
which the steamer would have arrived in Japan 
m due course if it  had been sold. There is a 
certificate which seems to have been accepted 
from a gentleman in Japan fixing both the date 
and the price. I  think the market price at the 
end of Nov. 1914, when the goods would have 
arrived, works out at 13£. lls . 10d per ton, if  I  
have read the figures correctly. A t all events, 
that is an agreed figure. I t  is the total sum, 
and, when one considers the amount for which the 
insurance should have been effected, I  think one 
cannot accept the figures which during the argu
ment counsel for the appellants handed up to us. 
There is no warranty for those figures. One 
must take it that the amount for which the cargo 
would have been insured is the sum at which it 
would have been sold on arrival in Japan, and 
there must be deducted from that the cost of 
«eight and insurance. Then the question arises 
at what date should the cost price be ascertained P 
t  think the proper date to take would be a middle 
date between the first date for loading mentioned 
m the charter-party—namely, the 1st Sept.—and 
•me cancelling date, the 20th Sept. I  do not know 
and it is not in evidence as to whether there was 
during the first fortnight in September any 

actuation in the price of sulphate of ammonia 
hat would make one date more advantageous 

•° the parties than another. We have no evi
dence upon than point at all. I  think it may be 

in this way. Take the nearest market date,
, aI  is not a Sunday And not a public holiday, 
th 10th Sept, as being the middle date between 
tV,6 ®ePl- ftnd the cancelling date as the date 

e parties must have contemplated for the load- 
That fixes the mode in which the damages 

ofru k® arrived at. I t  was put forward on behalf 
j the plaintiffs that they had sustained a heavy 

ss as between themselves and their vendors, and 
J * .*** arbitration they have in fact ultimately 
4 0 noj y way of compromise a sum of between 
fot-vi' aad 50001.. to their vendors as damages 
, breach of their contract. That sum cannot 
m an item in the calculation of damages; it  
be i i 'Snored. The damages which have to 
gn ®amnlated are the difference between the two 

ms which I  have mentioned, 
sid remains one further point to be con- 
c]at]reO' I t  was argued that, having regard to 
eonM6 i 13 in tbe charter-party, no larger sum 

„ ,be recovered than 35001., the estimated 
reBarJu freight, and it was said that, having 
ah] ® j  "bat clause, the general damages recover- 
estin-U i  f r *be charter-party were limited to the 
This i “ a.m?unt ° f  freight—namely, 35001. 
the elapse is in a somewhat different form from 
charfar”er clnnso which used to be inserted in 
iut_ er“parties. Previously to this clause coming 
p6rf  Use the old form was : “ Penalty for non- 
of f  rinanęe of this agreement estimated amount 

eight.” There iB no doubt that in such a

case the estimated amount of the freight was a 
penalty, but, on proof of the breach, judgment 
could be recovered for the amount of the penalty, 
but only as a penalty, and execution was limited 
to the damages which were proved at the time, 
the judgment only standing by way of security 
for such damages as should be proved. That was 
the position if the action was brought in 
respect of penalty ; but otherwise, at the same 
time, the charterer would have been entitled 
to general damages, and in respect of that 
whatever damages were sustained and were 
proved to have happened in the ordinary course 
could have been recovered. In  the present case 
the clause is in a slightly different form. I t  
is “ penalty for non-performance of this agree
ment,” not “ estimated amount of freight,” but 
“ proved damages not exceeding the estimated 
amount of freight.” I t  is a form that seems to 
have been in use a considerable time, because I  
see in the fourth edition of Scrutton’s, J, hook 
on charter-parties, which was published in 1899 
(seventeen years ago), that the form given is in 
exactly the same language as this: “ Penalty for 
non-performance of this agreement to be proved 
damages not exceeding estimated amount of 
freight,” and then he adds “ due under this 
charter,” and there is a footnote added : “ This 
clause is worthless and unenforceable.” Bail- 
hache, J. arrived at the view that the parties 
here only intended to express in an extended 
form the effect of the ordinary penalty clause. 
Under such a clause you cannot obtain execution 
for the amount of the penalty, but it  stands as 
security for the proved damages, and the learned 
judge arrived at the conclusion that the clause in 
this charter-party is nothing more than the 
common form writ large—that is to say, that it 
sets out what would be the effect of the common 
form, namely, to stand as security for the proved 
damages. I  do not think it is quite that, because 
under the old form there is no doubt that the 
price was recoverable as a penalty—that is to say, 
you could obtain judgment for it  as a penalty. 
Under the amended form you could not recover 
judgment for the entire estimated freight as a 
penalty because it is not so mentioned. The 
words are “ proved damages not exceeding the 
amount of freight.” The penalty, if  it  were 
recoverable as a penalty, would be the proved 
damages, and the proved damages as such cannot 
be a penalty because that is the sum which the 
plaintiffs are absolutely entitled to recover. To 
my mind the true explanation of the clause is 
what the learned judge says: They had en
deavoured to state what the effect of the old 
form would be, and they endeavoured to improve 
the old form, but in any case it is dealing with 
that head of the charter-party which in the 
ordinary way provides a penalty for non-per
formance of the charter, and it has no reference 
to a claim for general damages irrespective of 
that, and whether the clause be meaningless 
or not—and it probably is with regard to the 
penalty for non-performance—it does not limit 
the amount which can be recovered under 
the charter-party to general damages. An 
instance could be given. Supposing an action 
were brought on the charter-party against 
the shipowner for breach of the implied con
dition of supplying a seaworthy ship, it  might 
be the loss would be very great. The action
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could be brought on the charter-party, although 
it  is usually brought on the bills of lading, but, if 
it were brought effectively upon the charter-party, 
it  could not be contended that in such a case the 
damages were so limited. In  fact, in the case of 
EIderslie Steamship Company v. Borthw ick  (10 
Asp. Mar. Law Oas. 24; 92 L . T. Rep. 274; 
(1905) A. C. 93), Lord Macnaghten said, at 
p. 96: “ I t  is a wholesome rule that a ship
owner who wishes to escape the liability which 
might attach to him for sending an unsea- 
worthy vessel to sea must say so in plain words.” 
In  my opinion, having regard to the construction 
of the charter-party as a whole, this clause has 
no reference to general damages; it  has only 
reference to the penalty, and it may be that, 
having regard to the language in which it is 
expressed, there is in strictness no penalty, but in 
no case can it be held to limit the general 
damages that can be recovered for breach of 
contract.

Under these circumstances I  am of opinion 
that this contention of the appellants fails, 
and that it  must be determined that the 
appellants are liable in substantial damages 
on the footing which I  have mentioned with 
a reference to ascertain the amount. W ith  
regard to the costs, the proper plan will be to 
reserve the costs of the appeal until after the 
official referee has made his finding. He will 
probably be the best tribunal to ascertain the 
amount.

P h il l im o r e , L.J.—I  agree with the judgment 
which has just been pronounced.

To deal with the questions which have been 
raised seriatim , in the first place I  am of 
opinion that Bailhache, J. rightly held that the 
defendants were liable. This case is entirely 
distinguishable from Qeipel and others v. Sm ith  
and another (sup.). Where it is certain, or so 
nearly certain as in commercial matters can be 
considered as certain, that the adventure cannot 
be successfully completed, the shipowner or char
terer may be excused from taking preliminary 
steps which will obviously be futile. I f  the port 
to which the ship is to go is a port blockaded 
under an operation of war, the rule being that the 
termination of war is so uncertain that the state 
of war is to be regarded as indefinitely and almost 
infinitely prolonged, there is no duty to prepare 
a cargo or to bring a cargo to the port which the 
ship will not be able to enter. But in this case 
there was at the moment no reason to suppose 
that the adventure might not be carried through 
—carried through at greater cost because obviously 
it would be prudent to insure against war risks— 
and therefore it  was the duty of each party to 
perform the contract as long as they could or up 
to the point to which they could perform it until 
the performance would be excused. That being 
the case, there was no reason why the ship should 
not have sailed for Mariopol, and there was a 
breach of contract by the shipowners in refusing 
to declare a ship and in refusing to send her.

Again I  agree that the damages are not 
nominal, but substantial. Let us try the matter 
in this way. Suppose there had been no closing 
of the Dardanelles, what would have been the loss 
to the cargo owner ? He would have lost the profit 
which he would have made upon the transporta
tion of his goods from Mariopol to a port in 
Japan. The closing of the Dardanelles makes no

difference, because in the ordinary course of busi
ness the cargo owner would have insured against 
the I o b s  of his profit. Treating it in another way, 
on every contract for transportation, unless the 
element of insurance is introduced, the damages 
would have to be speculative and calculated on a 
speculative basis. A  charterer says: “ You con
tracted to send your ship to port A and to trans
port my cargo to port B. I  have lost the profit 
which I  should have gained if the cargo had gone 
to port B.” The answer is : “ But what are those 
profits P Was there any certainty that you would 
get to port B. P The ship might have been lost 
by perils of the sea with your cargo on board 
between port A and port B.” And that is a 
perfectly sound answer. I t  is based on the same 
principle upon which juries are always directed 
in any event in which there is any uncertainty ot 
life or any other physical uncertainty with regard 
to the profit to be earned. But the answer is • 
“ This is measured by the insurance. The profit 
that you have lost you could have insured and 
made certain of. We will deduct from your profit 
the cost of insurance, and then we will treat your 
profit as certain.” And that was the right ot 
the cargo owner in this case. He was entitled t° 
say: “ I f  you had Bent your ship to Mariopob 
I  should in the ordinary course of business have 
made my profit certain by insuring against the los8- 
I  am prepared to deduct the cost of insurance 
order to make my profit smaller but certain, instead 
of larger but uncertain.” I t  is upon that principj0 
that the House of Lords laid down the measure m 
damages in the case of Strom  B ruks A k tie  Bol&9 
v. Hutchison (sup.). Looking at it  in another way, 
it comes, as the Lord Justice has observed, un“e, 
the old rule laid down in Hadley  v. BaxendaI# 
(sup.). The measure of damages for breach o 
contract may be larger than the damages in tor • 
The Buffering party ought to have either ®u® 
damages as may fairly and reasonably be c°" j 
sidered as arising according to the usual course ® 
things from such breaoh of contract or s?°“, u0 
may reasonably be supposed to have been in to 
contemplation of both parties at the time tn J 
made the contract as the probable result of 
breach of it. I  think that those damages may ~ 
supported under either of those heads; either to 
are so much in the ordinary nature of things as  ̂
be certain to have followed from the breach . 
contract or you may put it  that the parties wo 
contemplate that the cargo owner would ins{ \Bg 
and that therefore his damages would be the 1° 
and that which he would have recovered under 
insurance minus the cost of procuring the  
ance. That being so, I  think Bailhache, J- Y 0(j 
right in saying that the charterers were eu-,lC,- 
to a substantial award. The block in th< 
nelles, which would have stopped the st 
completing her voyage from the Sea of — r.

I  think Bailhache, J*.|i j  
le charterers were en

to a substantial award. The block in the Dar
— i i —  - i - ^ - i - -------- u  i----------- a ------------- j  —  » H ip  t r °

A z o ff '

Japan, may be regarded for this purpose as 
manent, because we know that it  lasted tiil a 8 ^
of war broke out between Turkey and Russia
T H n n l o m / l  n n n r V i i n l i  TVr t  " f i l n f f l i o V l  o l l i nEngland, under which no English ship P°n 
from a Russian port, or any English or R UBr0Vi

nft Rotship at all, could have safely navigated the
waters in the control of the Turkish arms. *80°it is important to consider that a loss by r0?oOj 
of that could not be a loss under the free i . -by
capture and seizure clause; it  would be a 1°8 rjie 
restraint of princes, or, possibly, a loss by 0 
of the sea. I f  the Turkish Government forba'



m a r it im e  l a w  cases . 433
C t . o p  A p p .]  M i t s u i  a n d  C o . L im i t e d  v . W a t t s , W a t t s , a n d  C o . L im i t e d

navigation of the Dardanelles it  would be put as a 
loss by restraint of princes. I f  all that they did 
was to make the navigation of the Dardanelles so 
perilous as to be impracticable, it is exactly the 
same thing as if there had been a long block of 
ice or as if there had been some convulsion of 
nature and a great rock had fallen either into the 

osphorus or the Dardanelles, making the passage 
or a time impossible. The cargo owners would 

have been entitled, if they had had their cargo 
put on board and had insured it in the ordinary 
way with the free from capture and seizure clause 
Without provision against war risks, to recover 
upon proof that the Dardanelles were blocked for 
so long a time as to render tho continuance of the 
adventure impracticable.

So far as regards the fact that there should be 
substantial damages awarded to the plaintiffs, but 
m my opinion the learned judge in arriving at 

figure has been led into a wrong calculation. 
■He has certainly given the respondents too much, 
and he has probably under another head given them 
too little. Ha has certainly given them too much 
because, in order to make this profit certain, it was 
fcot sufficient to have an ordinary insurance; to 
jnake the profit certain it  was necessary to add to 
the ordinary insurance an insurance against war 
neks, otherwise the certainty of the profit would 
have been reduced very greatly indeed, and in fact 
•t was admitted by Mr. Leslie Scott that it  was 
proper to add to the cost of insurance the cost of 
insurance against war risks. I  understood him 
0 take it at 3000L, and, as far as I  can see, that is 

r  reasonable way of looking at the matter, and 
raking Bailhache, J.’s 38001. as the figure of profit, 
»hat would reduce the profits to 800Z. But now 
here is an enhancement of those profits which is 
finost certain— I do not know that it is quite 
ertain, and certainly the calculation of it  is very 
ncertain and Bailhache, J., in order to arrive at 
0 profit, has saddled the charterers with

I f  ̂ Pric? which thej bought these goods in April.
, that is the same price at which they would have 

een bound to buy the goods on the date which 
e Lord Justice has intimated as being the 

Proper date—namely, the 10th Sept.—that would 
thfJin u *o if in fact; the goods were cheaper on
lifct) to that extent the damages are too
Wac6' ,7 ?t!:inS it in another way, the shipowner 
thf> 6ntltled **° eay : " d have nothing to do with 
. c o n t r a c t  of purchase which you made in 

Wonia I  have only got to be saddled with what 
Ma • , ^*e mathet value of these goods at
o ^ P o 1 at tbe proper date” ; but if  he does 
Pav S9, eay ^ a t  orto say, “ I  am not going to 
of ^ou kad *° Pay your vendors for breach
that fi~raot'” ‘dien he must not rely upon the fact 
a /  these people bought these goods at probably 
WhiVv̂ Au Pr*ce> -he true price is the price at 
date i0 Roods would have been bought at the 
su " e "a76 hxed. There seems great reason to 
•huiki0 that that Price would be less—as to how 
arr¡ . Jess 1 confe8S I  see very little reason for 
he , w 8 at any conclusion about at all. I t  may 
Ca6e ;/he  fall was more than 30001., in which 
°fi Ltlle aPPella“ ts have successfully taken
the  ̂ d 00 more than counterbalanced by what 
add 6®P0ndents on their cross-appeal would 
less' fu® may very like]y be that it  is a good deal 
M il uüai1 3000Í., in which case the appellants 
aPpeaiaV6 8a'ned soniethiDg by reason of their

[C t . o f  A p p .
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As far as I.understand the view of the court, it 
18 to be the one figure and the only figure 
which need be found by the official referee, 
bnven that one figure, the rest, as I  understand 
it, is a mere matter of arithmetic.

Now we have got to consider, supposing that 
figure should come to over 3500Z., what is the 
effect of the penalty clause. I  am personally a 
little sorry that it  is thought that we ought to 
settle that to-day, because I  think it is quite 
likely that it will not arise, but I  may be mis
taken over that. A t any rate, it may be right 
that we should settle it as the matter has been 
fully argued to-day, and, if it  is to be settled to-day, 
I  concur in the view which the Lord Justice 
has expressed. But I  am bound to say that I  
concur m it with very great hesitation. I  myself 
belong to the school which holds that parties 
when they say a thing should be held to mean it, 
and that artificial constructions should not be 
put upon their words. I t  may be that the cases 
are too strong for me in that respect. I  have, 
then, very great difficulty with this clause. I t  
has been running p a r i passu with the old clause. 
The Lord J ustice has pointed out that this clause 
is at least as old as 1899. On the other hand, in 
a case now pending before us for judgment, I  find 
that the charter-party has got the old form, so 
that the two clauses are running side by side. 
As far as I  can make out, the result of the 
decision which we are now going to express is 
th is: that the new form is less in favour of the 
claimant than the old one under which the 
claimant could not only recover his damages, but 
he could also, if his damages were less than the 
amount of freights, obtain a judgment for the 
penalty that is to say, for the amount of the 
freight which would be of some value to him. 
Under the new form, as the Lord Justice has 
pointed out, he cannot get the penalty; he can 
only get the proved damages. I t  may be that 
that is the result of the alteration. I  am sure I  
do not know. I  am not prepared to accede to 
the reasoning of Bailhache, J., or to accept the 
very able argument on this point of Mr. Wright 
in its entirety. I  am, on the whole, although 
reluctantly, ready to agree, in order to decide the 
point to-day, upon this ground ody, ihat the 
parties have used the word “ penalty,” which 
p rim d  facie  means that the thing is a penalty, 
and that they have not sufficiently varied from the 
old form, which had an established construction, 
to show that they meant any very serious 
variation other than that which I  have just 
mentioned, and that it would have been very easy, 
if they really meant to make a limitation of 
liability, to have expressed it in words about which 
there could be no doubt.

B a n k h s , L.J.—I  agree. The material facts 
seem to me to lie in a very small compass. On the 
23rd April 1914 the plaintiffs entered into a 
contract for the purchase of a large quantity of 
sulphate of ammonia from a Belgian company to 
be shipped at Mariopol, in the Sea of Azoff, I  agree 
that the defendants are not bound by the terms 
of that contract, and that the only materiality of 
the contract, if it  has any materiality, is as 
evidence, if  evidence is wanted, that the plaintiffs 
had a cargo ready and available for shipment if 
the defendants had sent their vessel to the port 
of loading. On the 5th June 1914 the plaintiffs 
entered into a charter-party with the defendants

3 K



434 MARITIME LAW CASES.

Ct . of  A pp .] M o d e r n  T r a n s p o r t  Co. L im . v . D p n e r ic  St e a m s h ip  Co. L im , [K .B . D iv .

under which the defendants undertook to send a 
steamer, to be named by a certain date, to 
Mariopol, the port of loading, for the purpose of 
receiving a cargo of sulphate of ammonia with 
which the vessel was to proceed to Japan. The 
loading time was not to be before the 1st Sept, 
and not to be after the 20th Sept. On the 
1st Sept, the defendants wrote a letter to the 
plaintiffs announcing their intention of not send
ing the vessel, and intimating that in their opinion 
they thought that they had good reasons for 
cancelling the contract.

The first point which arises in this case is 
whether the defendants were right in their view 
that they had a good and sufficient reason for 
refusing to send the steamer to the port  ̂ of 
loading. Bailhache, J. has held that they hau 
not, and in that I  agree. I  really need add 
nothing to what has fallen on this point from 
the other members of the court, except to say 
that in all the cases to which Mr. Leek referred 
I  think it will be found that there was at the time 
at which the repudiation of the contraot occurred 
an actual existing restraint of princes, whereas 
here the most that can be said is that there was 
reasonable anticipation that before the time came 
to complete the performance of the contract some 
restraint of princes would arise which would 
prevent the complete performance of the contract. 
In  my opinion that is no answer to the allegation 
that there was a breach of contract.

There is only one other matter, it  seems to me, 
that need be mentioned, and that is this, that on 
the 26th or 27th Sept, the Dardanelles were closed 
for traffic. Under those circumstances what was 
the position of the parties ? Bailhache, J. has 
held—and I  think quite rightly—that it was only 
in the ordinary course of business that, had the 
defendants sent the steamer to the port of load
ing, the plaintiffs would have insured the cargo 
in the ordinary way, and that the insurance 
would have included war risks. Upon that 
finding, what was the position of the parties ? 
The position was this, that there was no 
reason whatever to prevent the defendants from 
sending the steamer to Mariopol, and there was 
nothing to prevent the cargo being loaded upon 
the vessel at Mariopol. I t  is quite true that 
when once the cargo had heen loaded events 
occurred which prevented or would have pre
vented the vessel from proceeding to Japan, and 
as a result the plaintiffs would have heen entitled 
to abandon their cargo to the underwriters upon 
the ground that the adventure was impossible of 
performance. I f  they had done that they would 
have been entitled to receive from the under
writers the amount for which they had insured 
the cargo, and, as Bailhache, J . puts it, the amount 
for which they would have been insured would 
have been a sum sufficient to cover the cost of the 
goods, the freight, the cost of insurance, and a 
reasonable sum for profit, or, in other words, what 
would have been the fair value of the goods at 
the port of destination. Under those circum
stances it is, in my opinion, quite clear that the 
plaintiffs were entitled to recover substantial 
damages and not merely nominal damages, and I  
agree with the other members of the court as to 
the proper measure of damages and the way in 
which the amount should be ascertained.

There remains one further point, and that has 
reference to clause 13 of the charter-party. I t  is

said that upon the true interpretation of the 
language of that clause it ought to be construed 
as a clause limiting liability, and not as a mere 
penalty clause. I f  it  was open to the shipowner 
to claim the strict construction of that clause, 
I  am not prepared to say that that is not t 
meaning that ought to be put upon it or, at any 
rate, might be put upon it ;  but Mr. Wrig 
has appealed to the principle which has been laid 
down in many cases and, amongst others, w  
the case of E lders lie  Steamship Company 
Borthw ick  (sup.), to whioh reference has already 
been made, where Lord Maonaghten said: I t  
a wholesome rule that a shipowner who wishes to 
escape the liability which might attach to him tor 
sending an unseaworthy vessel to sea must say s 
In plain words.” Now, what is the position wild 
regard to this olause ? For a very long period oi 
time there has been inserted in charter-parties 
clause whioh has come to be known as the penalty 
clause, and it has been expressed in a well-known 
form of words, and the commencement of tne 
olause has been “ Penalty for non-performance oi 
this charter” or “ this agreement, and it nas 
ended with the words “ estimated amount °  
freight.” I t  haB been accepted both by busine  ̂
men and by lawyers that the clause so oo - 
mencing and so known as the penalty clause w 
a worthless and unenforceable clause. In  
opinion, applying the principle to which Lo 
Maonaghten referred, if  a shipowner desires 
clothe this clause with vitality, he must dress 
up in an entirely new suit of olothes, and, so io ft 
as its identity is concealed either wholly 
partially by the old clothes, he cannot escape tu 
application of the rule—namely, that if ho 
to lim it his liability, he must do so in plain wor • 
I t  certainly cannot be said that the words  ̂
plain words so long as the well-known f ° r® , . 
words which was accepted to represent a wo 
less and unenforceable clause is adopted as 
opening sentence or the opening expression m 
clause itself. On that ground, in my opinion, 
shipowners are not entitled to be heard to 
that this is a clause limiting their liability.

Judgment accordingly-

Solicitors for the appellants, Holman, Fenwto
and W illan . , n 0.

Solicitors for the respondents, Waltons ana
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Charter-party— R estra in t o f princes—A d m * *  
requis ition— L ia b il i ty  o f  charterers fo r  
W ithdraw a l o f  vessel. t ,

A  charter-party contained an exception ° 
which included res tra in t o f princes, arw* 
provided that the owners m ight w ithdraw  ^ „ 
vessel fo r  nonpayment o f hire. D u ring  
Currency o f the charter-party the ve>le.gg, of 
requisitioned by the A d m ira lty  fo r  a per

(a) Reported by LSONABP 0. THOMAB, Ea<p, Barrister-»4"
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about six months, fo r  which period the char
terers refused to pay the hire. The owners 
threatened to w ithd raw  the vessel, whereupon 
the p la in tiffs  (the charterers) brought an action 
cla im ing an in junc tion  to restra in  the defendants 
fro m  w ithdraw ing the vessel, in  which the owners 
counter-claimed fo r  h ire du ring  the period o f the 
requisition.

S eld, tha t the owners were not entitled to w ith - 
draw  the vessel, but the p la in tiffs  were liable to 
pay the charter-party h ire to the owners du ring  
the period o f the requisition, they receiving the 
hire pa id  by the A dm ira lty .

C o m m e r c ia l  Co u r t .
Action tried by Sankey, J.
The plaintiffs were time charterers of the 

steamship Duneric, and their claim was for an 
injunction to restrain the defendants, the owners, 
r ^u ^R^drawing the vessel from their service. 

The defendants defended the action on the 
ground that they were entitled to withdraw the 
^essel, and counter-claimed for about 8000Z. for 
■hire.

Roche, K.C. and R. A. W righ t for the plaintiffs.
M acK innon, K.C. and Raeburn for the 

defendants.
The facts and arguments are sufficiently stated 
the j’udgment.
Sa n k e y , J.—In  this case the plaintiffs, who 

were time charterers of the defendants’ steamship 
■vuneric, claimed an injunction to restrain the 
defendants from withdrawing her from their 
service. The defendants contended that they 
^ere entitled so to withdraw the vessel by reason 
~~ I'd0 failure of the plaintiffs to pay her hire 
Punctually, and they bring a counter-claim for a 
um alleged to be owing to them for such hire, 
ne plaintiffs reply that the hire claimed is for a 

^ 10(1 during which the Duneric  was requisitioned 
ud used by His Maj'esty’s Government, and that 
o hire is due, and those are the issues which fall 
°r my decision.

-be facts are as follows : By a time charter- 
th  ̂ a duted the 2nd March 1915 made between 
oh9 “8fendapts. as owners, and the plaintiffs, as 
HL^r"®r0rHi it  was agreed that the defendants 
f °D*a let and plaintiffs should hire the Duneric  
daf a l>er*0.<l  twelve calendar months from the 
, te of being placed at the charterers’ disposal, 

rn a,.la te. ° t  2350Z. per calendar month, payable 
unthly in advance.

Hiaf^9 several clauses of the charter-party 
aterial to the present case are as follows :

V e ^  ,1'bere was a olause lim it in g  the cargo w hich the 
ea>86  ̂ waB en titled  to  carry . She was fo rb idden to  

*y  contraband o f war.
Perf ^ ere was a clause lim it in g  the  voyages she m ig h t 
Poi4° r t t — 8^ e waB 0D*y  t °  be employed between safe 
Eu * ^b® U n ited  K ingdom  and the C ontinent o f

npe n0t  east  0f  D ieppe no r east o f S io ily.
' There was a cesser clause prescrib ing  the events 

U ) 'J’b ich  the  h ire  Bhould cease, o r be suspended, 
feat . 8re was an exception clause under w hich the 

A 'U n t  o f princes waB m u tu a lly  excepted, 
of „A  , ere was a clause g iv in g  the  p la in tiffs  an option 

U b-ls tting  the steamer.

d ia^e 7ea8el was duly placed at the plaintiffs’ 
2j8?°7al upon the 15th April 1915. Upon the 
of .v “~ay tbe Admiralty, by a requisition notice 

at date, delivered to the defendants’ agents,

Messrs. Andrew W eir and Co., gave notice 
requisitioning the Duneric  from the defendants 
for immediate use on Government services. A  
few days afterwards a form of Government 
charter was sent to Messrs. Andrew Weir and 
Co., which was completed by them, under which 
there was no such limitation either as regards 
cargo or voyage as there was in the time charter 
between the plaintiffs and defendants.

Upon the 26th May Messrs, Andrew W eir and 
Co. informed the plaintiffs by a letter of that 
date that the Government had requisitioned the 
Duneric, and upon the 11th June the vessel was 
placed at the disposal of the Admiralty, and was 
employed on Government business up till the 
29th Nov., when the Government gave her up.

The sum which the Government paid for the 
use of the vessel was 1220/. 14s. monthly. As 
above pointed out, the monthly hire under the 
time charter between plaintiffs and defendants 
was 2350Z., a sum greatly in excess of the amount 
paid by the Government.

Considerable correspondence took place between 
the parties and their solicitors as to whether the 
Government had hired the vessel from the plain
tiffs or from the defendants, and upon the 
20th May 1915 the Admiralty agents sent to the 
plaintiffs a requisition similar to the one they had 
already sent to the defendants.

The plaintiffs argued in such correspondence 
that they were not liable to pay the hire during 
the time the vessel was used by the Government. 
The ̂  defendants argued the other way. Both 
parties being naturally and properly anxious to 
assist the authorities, the defendants agreed to 
collect the hire payable from time to time by the 
Government, and they wrote on the 10th June 
saying:

W e s t i l l  m a in ta in  the position  we have taken np, b n t, 
in  order to  ca rry  ou t the  wishes o f the A d m ira lty , and 
en tire ly  w ith o u t pre judice to  ou r c la im , we have ordered 
the  m aster to  fo llo w  the  ins truc tions  o f the A d m ira lty ,

Upon the 14th June the defendants sent in 
their account for the third month’s hire, which 
would certainly have been due on the next day if 
nothing had happened in the meanwhile to alter 
the state of affairs.

Correspondence again ensued between the 
parties, the gist of which is that the plaintiffs 
refused to pay the hire, and the defendants sug
gested arbitration. By the end of June the 
parties had consulted their solicitors, who were 
discussing whether going to arbitration or to the 
courts would be preferable, but on the 9th July 
the defendants nominated their arbitrator, and 
upon the 15th July the plaintiffs nominated theirs. 
Upon the 20th July, when it will be noted that 
another month’s hire, if  the defendants’ conten
tion was correct, had fallen due, Messrs. Andrew 
Weir and Co. wrote on behalf of the defendants:

W e are in  reoeipt o f you r le tte r o f yesterday. The 
m a tte r o f the tim e  oharter, h ire , in te res t, &o., w il l  be 
dea lt w ith  by  the a rb itra to rs .

And upon the 22nd July the plaintiffs’ solicitors 
wrote that their clients had no objection at all to 
the Government paying the hire to the defen
dants pending the arbitration.

The arbitration proceedings dragged on, and 
the defendants from time to time sent in their 
account for hire. Before the next hire accrued 
due—namely, the 2nd Nov.—the Government
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wroie informing the defendants that the Duneric  
would be discharged from His Majesty’s service 
when clear of her cargo at Middlesbrough, and 
upon the 30th Nov. defendants passed that infor
mation on to the plaintiffs. No award had as yet 
been made in the arbitration.

Upon the 16th Nov. the defendants again wrote 
demanding the hire, and on the 17th Nov. the 
plaintiffs replied that they were content to leave 
the question of the responsibility for the difference 
between the Admiralty rate and their own time 
charter rate to the decision of the arbitrators, or 
to the courts. Upon the next day the defendants 
threatened to withdraw the steamer, She was 
not given up by the Government till the 29th Nov., 
but on the 25th Nov. the plaintiffs issued a writ 
claiming an injunction to restrain the defendants 
withdrawing the Duneric  from their service. The 
2nd Dec. was, in fact, the first day upon which 
the plaintiffs could have had the vessel, and upon 
that day they tendered a cheque for the hire, 
which was refused.

The first point which falls for my decision is, 
whether the defendants are entitled to withdraw 
the Duneric, but as that is bound up with the 
question whether the plaintiffs are liable to pay 
the hire, I  propose to discuss the latter question 
first. I t  was argued on behalf of the plaintiffs 
that the Proclamation of the 3rd Aug. 1914, under 
which the Admiralty are entitled to requisition 
ships, is one which entitles them so to do from 
owners—that, in this case, the requisition was 
made upon the owners, who consequently were 
unable to allow the plaintiffs to have the use of 
the vessel, and thus there had been a total failure 
of the consideration, and no hire was due during 
the period the vessel had been employed by the 
Government.

I t  was further urged on their behalf that the 
Admiralty had rtquistioned a larger interest than 
the plaintiffs had in the vessel, because there was 
no such limitation either with regard to the cargo 
to be carried or the voyages to be undertaken in 
the Admiralty cha,rter as there was in the plain
tiffs’ time charter.

I  do not think these contentions are sound. I t  
appears to me : (1) That there is a special clause 
in the plaintiffs’ time charter which provides for 
the circumstances, upon the happening of which 
hire is to cease, and the events which have 
iiappened do not come within that clause. (2) 
Further, I  am of opinion that there has been no 
failure of consideration.

I  think that the true view is that the owners 
of the vessel granted the use of their ship subject 
to the restraint of princes. I t  will be observed 
that the exception clause, which is a mutual one, 
includes such events as perils of the seas, as well 
as restraint of princes, and 1 do not think that if 
a vessel were delayed, say, for a fortnight, either 
by perils of the sea or by a temporary embargo, 
the hire would cease during such a period : (see 
Brow n  v. T urne r, B riyh tm un, and Vo., 12 Asp. 
Mar. Law Gas. 79; 105 L. T. Rep. 562; (1912) A. U. 
12). In  fact, there has been no failure of con
sideration. The consideration is a promise to 
give such use of the ship as defendants are 
capable of giving, subject to restraint of princes, 
and this the defendants have done.

In  my view, therefore, the plaintiffs were liable 
to pay the hire to the defendants, and were entitled 
to receive for themselves those sums paid by the

Admiralty for the use of the vessel. In  this case, 
as above pointed out, the hire paid by the 
Admiralty was very much less than the hire con
tracted to be paid by the plaintiffs.

A somewhat similar case, where the sum paid 
by the Admiralty was very much more than the 
sum contracted to be paid by the charterers, has 
been decided by Atkin, J. in T am plin  Steam
ship Company v. Anglo-M exican Products Com
pany  (13 Asp. Mar. Law Cas. 284 ; 114 L  T. Rep- 
259 ; (1915) 3 K . B. 668 ; (1916) 1 K . B. 485), where 
that learned judge held that the charterers were 
bound to pay the hire contracted for, and 
were entitled to receive the amount paid by the 
Admiralty.

Speaking generally, unless there are some 
special clauses in such a charter-party, the posi
tion is that the time charterer is entitled to the 
use of the ship during the period in question, and 
it  is his use of the ship which the Admiralty put? 
an end to. Under these circumstances, it  would 
appear to be proper that he should pay the owners 
for what they have always been willing to give 
him, and should himself receive from tn | 
Admiralty the fair compensation for the loss ot 
the fruits of his bargain.

I  now turn to the question whether, the defen- 
dants were entitled to withdraw the ship. &■ 
clause in the charter-party gives them the lig “? 
so to do if the hire is not paid punctually and 
regularly in advance. I t  was contended by the 
defendants that as the charter-party so stipulated, 
and as, in fact, the hire had not been so paid, 1 
was incumbent upon the plaintiffs to show som 
agreement whereby they were excused f r0® 
paying the hire. The plaintiffs, on the otbe 
hand, contended that it  was possible for tn 
defendants either to waive the punctual pay men 
of hire or to elect not to rely thereon.

There are numerous cases to this effect, and one 
of the elements to be considered is the lapse ° 
time which has taken place before an cwn  ̂
exercises or purports to exercise his right. 1 ha' 
already set out the facts on this point. ,

I  am satisfied that the defendants meant 
refer to arbitration the question of the payment 
hire during the whole time the ship was re9ul, 0 
tioned by the Government. I  remember how t 
arbitration had not been concluded when 
defendants threatened to withdraw the y668.^ 
also that she remained in Government service 
the 29th N ov , in fact till after the issue ot 
writ in this case, and that she was not free *°L -  
plaintiffs till the 2nd Dec., upon which date tn j  
tendered a cheque for the future hire. t

I  am of opinion, under the circumstances, <■ 
the defendants were not entitled to withdraw ’ 
and that the plaintiffs are entitled to an in j une
as asked. , ¡Dg

I  cannot pass from this case without remar ^  
that it  is one of doubt and perplexity, and A ,g 
glad to hear that the opinion of higher tribu ,g 
is likely to be invoked. As far as this coui ^ 0 
concerned, there must be judgment fp*. jg. 
plaintiffs for the injunction asked for an1d J . 0j 
mont for the defendants for the balance ot 
86271. Os. 9d. in each case, with costs. ^

Solicitors: for the plaintiffs, Downing, Hand60^  
M iddleton, and Lewis, for Bolam, Middleton, ^  
Co., Sunderland; for the defendants, B °  
Birdwood, and Co.
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Monday, Ju ly  3, 1916.
(Before A t k i n , J.)

D e n n y  v . S k e l t o n , (a)
Carriage o f goods— Contract—Sale— Two buyers 

purchase two parcels fro m  same cargo—Parcel 
intended fo r  one buyer delivered to ligh te r o f  
other buyer—Innocent mistalce— T itle  to goods—  
Sale o f Goods Act 1893 (56 & 57 Viet. c. 71), 
M. 16, 18, 62 (4).

■From a cargo o f oats in  bulk while in  trans it 500 
quarters were sold to D . and 500 quarters to S. 
Path parties instructed the same lighterm an to 
take delivery o f the ir respective parcels o f oats 
on the ir behalf. The lighterm an, in tend ing to 
take delivery o f the parcel sold to S., sent a 
ligh te r to the vessel. The ligh te r was loaded, 
out, through a m isunderstanding, the clerk on the 
vessel prepared documents which showed that he 
untended to make delivery o f the oats to the 
lighterm an on behalf, not o f 8., but o f D ., and  
believed that he was so doing. Subsequently, 
another ligh te r was sent by the lighterm an, who 
now intended to take delivery o f the parcel sold 
lo D ., and the same m isunderstanding occurred, 
documents being handed over which demonstrated 
Ihe in ten tion  o f the clerk to make delivery to S. 
and not to D. The last ligh te r became jam m ed  
and sunk, and the oats were damaged. The result 
° f  these two mistakes was tha t the unharm ed  
Parcel came in to  the possession o f S., although  
[he documents re la ting  thereto showed an  
in tention tha t they should be delivered to D . 

j / j 1 an action fo r  w rongfu l detention o f the oats : 
y d , tha t in  these circumstances the property in  
Ihe undamaged goods had passed to the p la in t if f  
D., who was entitled to judgm ent.

° i i ;u e r c i a l  C o u r t . 
potion tried by Atkin, J. 

a . facts appear sufficiently from the headnote 
® his Lordship’s judgment,

, ,H ° lm a n  Gregory, K.C. and Douglas Hogg for 
6 plaintiff.

du^" R'oche, K.C. and H . G. 8. Dumas for the 
Pendants.
i'ai  ̂rKIN’ J-— this case a question arises which 
law68 80mewhat interesting questions, partly of 
the partly of fact. There was a ship called 

, '_ <xnd H a ll, which arrived in London with a 
There were two originalof oats in bulk

«¡?Pers> but we are only concerned with one here 
Messrs. ~  ----  -

s '-mount of oats in bulk, which were kept 
p0̂ t e  in the ship. During the voyage certain 
hUro1)?118 the cargo had been sold to different 
)6s‘<jhaserg, and these purchasers again had 

r> cl the goods.
q „ „^the  time th„ .______ „„„
i|.. It®!8 of the oats had been sold to the plaintiff,
~ ---------  ~  ’ Messrs. Gu«
auotT"‘ “ l l ’ ,a n a  uo., w ho  were sub-purchasers 
5yo ber f*rtD> Messrs. Taylor and Co. Another 
been<tUa*'tcrs of the oats of the same quality had 
aud p80*  ̂ *° kk® defendants, Messrs. T. Skelton 
Grid j.°'> wk° had purchased through Messrs. G. C. 
Hrr;v . and Co. Therefore, when the vessel 
the ge“ 111 London deliveries had to be made by 

these purchasers of the oats, which 
is f0 0 nave been sold ex the ship. The practice 
' . — too buyer who has obtained the bill of\U) r > ___ ____ ____________ _______

sported by L eohabd 0. Thomas, Esq., Barrister-at-Law

Bunge and Born, who had shipped a

J  the time the ship arrived in London 500
18 o f  1 \ i  a  n o lo  T

‘ - OliAlar } " . er Chas. Denny, through Messrs. Guerrier, 
*’ lln<t Co., who were sub-purchasers from

lading for the amount of his purchase to lodge 
the bill of lading with the ship, or the representa
tive of the ship, and then to give the delivery 
orders to his sub-purchaser against the amount 
of the bill of lading.

The purchaser takes delivery from the ship 
overside. In  this case the two purchasers took 
delivery of the goods overside in barges. They 
both employed the same lighterman, Mr. Jameson. 
They both of them gave delivery orders to Mr. 
Jameson, which were substantially in the same 
form.

The one given by plaintiff was signed by Messrs. 
Guerrier, Marshall, and Co., and was as follows: 

Date  Sept. 29. 1915.— To the capta in o f the B la n d  
H a ll,  ly in g  a t V ic to r ia  Docks : D e live r to  the buyer, 
M r. O. C. D enny, 500 quarters 381b. oats. M u s t be 
worked a t once.

Messrs. G. C. Giddins and Co. had given a 
similar order in respect to their 500 quarters to 
Messrs. T. Skelton and Co. Both these gentlemen 
handed over their delivery orders to Mr. Jameson 
and instructed him to collect the oats, to put them 
on craft, and take them to their respective 
wharves. The plaintiff’s wharf was up the river 
from the Royal Victoria Dock, and Messrs. T. 
Skelton and Co.’s wharf was in Bermondsey.

Mr. Jameson, therefore, duly sent these delivery 
orders to the Port of London Authority on, J think, 
the 29th Sept., the Port of London Authority being 
the proper persons to deal with these matters.

The practice in delivery is th is: The ship’s 
clerk is on board the ship, and he has a record in 
his book of the bills of lading which have been 
delivered to him. He enters the delivery order 
when it comes in against the bill of lading, and 
then he is prepared to deliver to craft.

When the craft comes alongside, representing 
the person who has lodged the delivery order, he 
makes out a tally card containing the bill of 
lading number, against which he is transferring, 
and the person to whom the goods are to be 
delivered. He delivers the tally card to the 
ganger, who is delivering the particular hold, for 
the purpose of carrying out the goods and seeing 
that they are delivered in accordance with 
the delivery order. The ganger, or the weigher, 
if the goods have to be weighed, has to ascertain 
whether the actual barge to which he is about 
to deliver the goods is the barge that corre
sponds with tne tally card, and his instructions 
from the shipping clerk. Having made inquiries 
as to the barge, he thereupon proceeds to deliver 
into that barge, and on his card he marks or 
tallies the number of sacks he delivers, and when 
he is finished he completes the card by filling up 
the date he commenced and the date he finished 
and the name of the actual craft, and he then 
either takes it to the shipping clerk or gives it to 
the man in charge of the lighter, who takes it to 
the shipping clerk, and it is then exchanged for a 
weigh note and for a pass out of the dock.

The weigh note is in the nature of a consign
ment note, I t  is then handed to the waterman 
in charge of the lighter, and in this particular 
case it says:

D e live r on account o f Messrs. C. and J . Denny to  
c ra ft O live r ex B la n d  H a l l  per order o f Messrs. G uerrier, 
M arsha ll, and Co., 500 quarters o f oats.

That is to say, it contains reference to the par
ticulars of the delivery order and the name of the
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craft, and it is then handed with a pass to the 
man in charge of the lighter, who takes both 
documents, and is able in that way to take the 
goods to their proper destination. That is the 
practice.

In  this case there is no doubt that a mistake 
has arisen, because what happened was this: 
The Oliver arrived on the 2nd Oct., which was 
a Saturday, in charge of a lighterman. I t  is 
quite plain to my mind that that craft, in fact, 
was intended by Mr. Jameson, and intended by 
Messrs. T. Skelton and Co., to carry their goods. 
Not that Messrs. T. Skelton and Co. had bar
gained that any particular craft should carry 
their goods, because they had not, but they had 
apparently given sacks, for the purpose of carrying 
out the contract, to the barge, or the man in 
charge of the barge, and Mr. Jameson intended 
that his man in charge of the barge should receive 
the 500 quarters that were intended for Messrs. 
T. Skelton and Co.

I  have no doubt about that as a matter of fact. 
On the other hand, the goods were handed over 
to that craft on the 2nd Oct., and the clerk, Mr. 
Yincent, prepared a tally card, intending to 
deliver the goods to this particular craft for Mr. 
Denny, the plaintiff. He prepared a tally card 
with that object before the loading began. He 
prepared a tally card in which he inserted bill of 
lading 15; that was the number of the bill of 
lading which had been lodged in respect of Messrs. 
Guerrier, Marshall, and Co.’s goods which they had 
sold to Mr. Denny. He put down upon it the 
description of grain:

Oats, quarters, 500, de live r to  Messrs. C. and J. 
Denny, account Messrs. G uerrier, M arsha ll, and Co.

I t  is quite plain that the goods that were in 
fact put into that craft were intended to be a 
delivery against Messrs. Guerrier, Marshall, and 
Co.’s delivery order for Mr. Denny. The goods 
were, in fact, delivered to the craft and a 
weigh note was prepared carrying out the same 
intention:

D e live ry  on account o f Messrs. C. and J . Denny to  
c ra ft O liver ex B la n d  H a l l  per ordor o f Messrs. G uerrier, 
M arsha ll, and Co.

That document was handed to the lighterman. 
I  do not think there can be clearer evidence 
of the intention on the part of the Port of London 
Authority by their clerk, Mr. Vincent, to make 
delivery on account of the delivery order lodged 
by Mr. Jameson and signed by Messrs. Guerrier, 
Marshall, and Co., and to make delivery in that 
way to Mr. Jameson for Mr. Denny. I  am quite 
satisfied that was the intention.

Therefore you have got this result, that the 
person delivering, who I  think quite plainly is 
delivering on account of the seller, intended to 
deliver to Mr. Denny, while the craft intended 
to receive on behalf of Messrs. T. Skelton and Co. 
Leaving the transaction there for the time being, 
exactly the same position arises in respect of 
Messrs. T. Skelton and Co.’s order, because the 
craft that arrived—the Cedric—arrived on the 
Monday after the Oliver had completed loading, 
and the Cedric had been lying at Denny's wharf.

No doubt they contemplated that their oats 
would be delivered to them in that ship, although, 
again, they were not bound as between themselves 
and Mr. Denny, nor was Mr. Denny bound to use 
that craft. He could use any craft, but Mr.

Jameson had given instructions to the man in 
charge to take delivery of Mr. Denny’s oats in 
that craft. And in the same way a similar mis
take was made in connection with the Port ot 
London Authority, plainly showing that they 
intended to deliver the goods for Messrs. T. 
Skelton and Co., and exactly the same position 
arose there.

I  do not think it is necessary for me to decide 
whether that was due to the fault of anybody, but 
if I  had to decide that I  should come to the con
clusion, so far as I  am concerned, that it  was 
nobody’s fault. I  think there was a misunder
standing. I t  might be due to the fact that 
undoubtedly the first lighterman in charge of the 
Oliver was deaf, and if he spoke in the way he did 
here that he also possesses rather an indistinct 
utterance. ,

I t  appears to me that what happened was tba* 
Mr. Vincent prepared his tally note for M r- 
Denny, seeing there was the Jameson craft there, 
and possibly without being told that it  was there 
for Messrs. T . Skelton and Co. or Mr. Denny 
Then in the ordinary course of business I  a® 
satisfied an inquiry would be made, and the 
probability is that an inquiry was made and that 
there probably arose a misunderstanding. 1 
cannot find anybody to blame. I t  is one of those 
mischances that happen without amounting 
neglect on either side. That is how I  think the 
matter happened. .

The unfortunate thing was that the Cedrw, 
which was the last craft loaded, when she wa» 
being taken off by the lighterman—as she cer
tainly was for Mr. Denny, although the lighterman 
had got a weigh note which said the goods wer 
delivered on account of Messrs. T. Skelton an  ̂
Co.—got jammed and sunk and the oats wer 
much damaged by water, whereas the OUve.£ 
having in her possession a weigh note which sa} 
the goods were delivered on account of M ’ 
Denny, duly delivered her goods to Mess " 
T. Skelton and Co., who dealt with the goods a® 
sold part of them, apparently before the mista 
was discovered. r0

In  three or four days time the documents W j  
examined, and the mistake was discovered, 
do not think it necessary to go into the questi  ̂
of what took place between the parties, or wh®* r> 
there was any admission one Bide or the 
I t  is quite sufficient, that Messrs. T. Ske , 
and Co. dealt with the goods as I  have mention 
on board the Oliver. f

The point is what is the true construction 
the law in these circumstances. The question 0 
I  think, whether or not the property in 
goods in the Oliver had, in fact, passed 1° 
Denny, because it is with regard to these go t 
that the claim is made by him. I  think j 
must depend on the question of whether,org9le 
the goods had been appropriated under the jg 
of Goods Act 1893, as. 16, 17, and 18. Sect
provides that : r

W here there is  a  oontrac t fo r  the  sale o f  uD®grrs i 
ta ined goods no p roperty  in  the  goods is tra ^ Bjned. 
to  the  buyer unless and u n t i l  the goods are asc erta  ^

Sect. 18 provides rules for ascertaining ^  
intention of the parties. The rule one n 
deal with here is rule 5 (1) : o0{.

W here there is a oontrac t fo r the  sale of 
ta ined  fu tu re  goods by  description, and goods



m a r it im e  l a w  cases. 439

K . B .  P i t . ]  Be A n  A r b i t r a t i o n  b e t w e e n  O . T .  T o n n b v o l d  a n d  F i n n  F b i i s . [ K . B .  D i v .

descrip tion , and in  a de liverable state, are nnoond itiona lly 
appropria ted to  the  oontraot, e ither b y  the  se ller w ith  
the assent o f the  buyer o r b y  the  buyer w ith  the assent 
t  lu  f e ll6 r’ th ® Pr ° l)erfcy  in  the  goods thereupon passes 
"O the  buyer. Such assent m ay be express o r im plied, 
and m ay be given e ith e r before o r a fte r the  approp ria tion  
18 made.

(2) W here, in  pursuance o f the  oontraot, the seller 
c ivers the  goods to  the buyer o r to  a ca rrie r or o ther 

oailee o r oustodier (w hether named b y  the  buyer or 
not) fo r  the  purpose o f transm ission to  the  buyer, and 
does n o t reserve the  r ig h t o f disposal, he is  deemed 
o nave uncond itio na lly  approp ria ted  the  goods to  the 

con tract.

I  think the only other section I  ought to refer to 
88ct. 62, sub-sect. 4, which says:

Goods are in  a “  de liverab le state ”  w ith in  the  mean- 
g ° f  th is  A c t  when the y  are in  such a state th a t the 
ye r w ou ld  under the  con trac t be bound to  take  

de live ry o f them.

assent of the buyer may be express or 
plied and given before or after the appropria- 

on is made, and it seems to me the principle in 
ses like this is that the buyer does give an 

8sent before appropriation. That is to say, he is 
ot supposed to assent afterwards, but beforehand, 

mi *  do fchink it is an absolute assent, as 
Sgested by Mr. Gregory, to his making an 

Ppropriation in the terms of the contract. I  
°ubt much whether there is an intention that 

a 6 8eHer shall have the right of passing before 
to;,°PPortunity arises for delivery in accordance 

*£b th0 terms of the contract. 
s ,{ “e. question seems to be whether or not the 
coufF m ca8e did act in accordance with the

ntract and unconditionally appropriate the

thaT was tlle a8sent giv0n ? I fc seems to me 
to -J ^ e  assent was that delivery should be made 
thaf •* 'iaineson> and therefore it  seems to me 
j a ® “  t “0 seller should deliver the goods to Mr. 
WoniA8?“ in accordanc0 with the contract that he 
traef A® delivering in accordance with the con- 
t w  ’ ,taat be would be delivering properly, and 
deliv*”110 aPProPriafci°n uiade in the course of that 
ths _er^ would be an appropriation which passed
done r°rnur i Î.i. Ifc aPP0arB. in this case that was 
to fu‘ ■'■bat there was an intention to appropriate 
And e contract there can be no question at all. 
8ide r m?8 done ™ *be ordinary way, over the 
craft.01 ***e veS80i> in making the delivery into 
^ i t  provided by Mr. Jameson.

Coup *8 Perfectly true, as far as Mr, Jameson was 
for Ar that he did not desire to take delivery 

~,0nny> but intended to fake delivery for 
As f„ 8’ Skelton and Go,, in the barge Oliver, 
Watft as 80b0rs are concerned, that is irre- 
they C’ as l°ng aa they delivered to the person 
p e l o i d  to.deliver to, and unless it iB made 
in q. t “at it  was a mistake, and that the property 
j j  w a tio n  was going to some other buyer than 
in m at11117!,** aPP0ar8 to m0 they were justified 
'’«re delivery. I  have found that they
any i80 *°^d, and that they believed, without 

_ * anR on their part, that the property here 
show Denny. I f  it  were necessary to
thin,, afcbority in fact, I  cannot conceive of any- 
the *  .tr°nger than the fact that they did show 
biak;n 1 j  ,®°t0 to the person to whom they were 
l°ok ^ delivery. I t  is said that he would not 

I t  f  lt- That is his fault. 
c°rre(ff ***a* any mistake could have been 

Qd, but when the goods are accepted and

taken away it seems to me that the sellers are 
justified in treating that matter as conclusive, 
and-that the delivery thereupon was final.

There was one further point made. I t  was said 
that it  was quite plain that this was in fact only 
asked for as Messrs. T. Skelton and Co.’s goods, 
because the sacks had only one name upon them 
in large letters. The name upon the sacks was 
the “ London Grist Mills,” and I  accept the 
evidence which was given to me on behalf of the 
weigher that he did not know at the time of 
delivery, or at all, that the London Grist Mills 
was another name for defendants.

I t  appears to me that the authority is to deliver 
to the lighterman in the sacks the lighterman 
provides for the purpose, whatever name is on the 
sacks. And when the goods are put in the sacks 
they seem to me to be in a deliverable state, and I  
do not think it can be said that delivery was 
appropriated because the grain was put in certain 
sacks provided by the agent. There was proper 
delivery in this case, and it appears to me, there
fore, that the plaintiff is entitled to recover. M r 
.Roche has said that Messrs. T. Skelton and Co. 
are entitled to sue Mr. Denny for converting their 
goods. I  have not to decide that matter, and I  
express no opinion about it. I  do not know 
whether the damages are agreed, but the result 
will be that the plaintiff is entitled to recover in 
this case, and that Messrs. T. Skelton and Go. are 
entitled to the salvage upon the goods.

Judgment fo r  'p la in tiff.
Solicitors for the plaintiff, T im bre ll and Deiqh- 

ton.
Solicitors for the defendants, J. A . and H. E. 

Farnfie ld .

Wednesday, J u ly  12, 1916.
(Before S c b u t t o n , J.)

Re A n  A r b i t r a t i o n  b e t w e e n  O . T .  T o n n e v o l d  
a n d  F i n n  F r i i s . (a )

C harter-party— O ption o f cancelling in  the event 
o f war— R isk o f seizure, capture by ru lers or 
Governments— Voyage contemplated involv ing  
risle— Submarines and mines— Refusal o f owner 
to proceed—Subsequent agreement fo r  extra h ire  
— A rb itra tio n .

B y  a charter-party dated the 5th Aug. 1912 a 
vessel was chartered fo r  five years w ith in  the 
l im its  o f the European trade. B y  clause 24 i t  
was provided i  “ t h a t  no voyage be undertaken 
and no goods, documents, or persons shipped 
tha t would involve ris k  o f  seizure, capture, re- 
pa tria tion , o r penalty by rulers o f Governments.”  
I n  June 1915 the vessel was a t L e ith  fixed to 
load coals f o r  Rouen, but the owner refused to 
allow her to proceed on the voyage owing to the 
r is k  o f German submarines. Eventually the Vessel 
was allowed to sa il in  consideration o f extra h ire  
money being pa id , and in  an a rb itra tio n  i t  was 
decided tha t the owner was ju s tified  in  refusing to 
allow the vessel to proceed, lh e  vessel having 
completed th is  voyage and two other voyages upon 
s im ila r terms, a rb itra tio n  proceedings took place, 
and the um pire found  tha t the voyages involved 
the r is k  o f the vessel being attacked and sunk by 
German submarines, and he awarded that the 
owner was ju s tifie d  in  refusing to allow the

(«> ¿«ported by W . V . Ba l i,, Esq., B«.rrf8ter-»t-Law. "
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vessel to proceed on the voyages inasmuch as they 
involved r is k  o f seizure or capture by ru lers or 
Governments. A  case having been stated fo r  the 
opin ion o f the c o u rt:

Held, that the r isk  o f being attacked and sunk by 
German submarines was a r is k  o f “  seizure or 
capture”  by rulers or Governments w ith in  the 
meaning of clause 24 o f the charter-party, and 
tha t the shipowner was ju s tifie d  in  refusing to 
allow his vessel to prbceed upon voyages invo lv ing  
that risk.

B y  a charter-party dated the 5th Aug. 1912, and 
made between the plaintiff as owner and the 
defendant as charterer, the steamer Thelma was 
chartered at the monthly hire of 500i. for a period 
of five years within the following limits • “ Euro
pean trade . . . excluding regular coal trade
and regular ore trade and regular coasting trade. 
The charterer to have the option to send the 
steamer over in ballast to load coal, but not for 
more than two following voyages.” Clause 24 
provided : “ That in the event of war between the 
nation to whose flag the chartered steamer 
belongs and any European Power or any other 
Power operating or likely to operate in European 
waters the charterers and the (or) owners shall 
have the option of cancelling this charter. That 
no voyage be undertaken and no goods, docu
ments, or persons shipped that would involve 
risk of seizure, capture, repatriation, or penalty 
by rulers or Governments.” The charter-party 
also contained an arbitration clause. On the 
16th June 1915 the Thelma was at Leith fixed to 
load coals for Rouen, but the owner declined to 
proceed on the voyage owing to the risk of 
German submarines and mines. Subsequently, 
after some negotiations between the parties, the 
vessel was allowed to proceed on her voyage 
subject to the payment of 1001. monthly increase 
of hire by the charterer if in an arbitration it was 
decided that the owner was entitled to refuse to 
allow the vessel to proceed to Rouen with coals.

Subsequently the charterer desired to load a 
cargo from Liverpool to Throndjem, thence to 
Archangel, and back to Hull. The owners 
declined to agree to the vessel going cn such a 
voyage, and it was agreed between the parties 
that if in an arbitration it was decided that there 
was no obligation upon the owner to allow the 
steamer to proceed on such a voyage, the 
charterer would pay 700/. extra hire per month 
for the time taken to carry out the voyage. The 
Thelma duly completed the voyage in respect of 
which the extra hire was stipulated and arrived 
at H ull on the 1st Oct., and she completed her 
discharge on the 20th Oct. Arbitration proceed
ings then took place, and, the arbitrators failing to 
agree, the umpire stated his award in the form of 
a special case. He found that those voyages 
involved the risk of the vessel being attacked and 
sunk by German submarines, and he awarded 
that on the true construction of the contract and 
on the facts found those voyages involved the 
“ risk of seizure, capture, or penalty by rulers or 
Governments,” and that the owner was therefore 
not obliged to sail upon the voyage from Leith 
to Rouen or on the voyage from Liverpool to 
Archangel and back to Hull, and be awarded that 
there was due to the owner from the charterer 
1S0Z. extra hire for the voyage to Rouen and 
21001. extra hire for the voyage from Liverpool to 
Archangel and back to Hull.

The case for the opinion of the court was 
whether the fact that the said voyages involved 
the risk of being attacked and sunk by German 
submarines entitled the shipowner to refuse to 
proceed on those voyages under clause 24 of the 
charter-party.

F. D. M acK innon, K.C. and S tua rt Bevan for 
the charterer.

D . C. Leek, K.C. and Leonard 0. Thomas for 
the owner.

S c r u t t o n , J.—This case raises an interesting 
point, and it arises under a charter-party on a 
printed form which is called the Baltic and 
White Sea Conference Uniform Time Charter 
1912, which I  observe was revised at Berlin. The 
vessel was chartered for the European trade at a 
fixed rate per month, and there is a provision in 
clause 24 of the charter-party in regard to war 
which does not apply to the facts of this case. 
The second part of clause 24 is as follows: JNO 
voyage shall be undertaken and no goods, docu
ments, or persons shipped that would involve 
risk or seizure, capture, repatriation, or penalty 
by rulers or Governments.” What happened 
was that the charterer proposed to send the 
vessel on two voyages in 1915, the one from Leith 
to Rouen and the other from Liverpool to 
Throndjem and Archangel and back to Hull. 
The shipowner said that as these voyages involved 
risk of seizure and capture he would not under
take them. His reluctance to allow the vessel 
to proceed on these voyages was overcome by an 
agreement whereby he should have extra pay i 
the vessel undertook these voyages conditional 
upon its being determined that he had a right; to 
refuse. The arbitrator has found as a fact that 
these voyages did involve a risk of the vesse 
being attacked or sunk by German submarines, 
and the question here is whether that finding 
brings the case within the words of the second 
part of clause 24 which I  have just read. * 
doubt very much when this charter-party 
revised in Berlin or when this particular char e 
was entered into between the parties whetbe 
they had present to their minds danger from so»- 
marines. I  think it  is pretty clear that the i»' 
tention of these parties was that the shipowne 
was not to be required to undertake voyages unae 
the charter which would expose him to * .g 
risk of having his vessel taken out of . 
possession by rulers or Governments. I  thm 
i t  is quite clear that they had in their min. 
any legislation there might be against undesi 
able aliens being carried to countries which won 
not admit them, because that would involve 
shipowner in the expense of bringing them * 
to their own country. I  think it is quite WWJ 
that when the word “ penalty ’’ was used they 
in their minds the particular kind of penalty * t 
carrying certain classes of goods or persons, . 
the words “ seizure, capture,” in the sameoia 
must, I  think, be taken to point to acts of row 
or Governments which deprive owners of * ŷ 
vessels. I t  has been argued that sinking i  
submarine or mine is not seizure or capture,  ̂
I  suppose that, although the Government wm 
owns the submarine does not enter into posses 
of the vessel after she has been sunk, ye* t 
practical effect remains the same namely, ^  
the shipowner is deprived of the possession o 0 
ship by the action of the Government which o
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S fnv bmfw ® l 1 , ¥ ree with the arbitrator in 
w i k-ng, that *  w?uld be P»fcting much too fine and 
W , “ 1 » meaning upon the words of clause 24 
wenf W ,that, where captain of a submarine 
w “ “ ° n b°arA .a yesso1 and ordered her crew to 
Jeave her and then sank her it  would constitute
toer«1!10’ bAlt lf  be dld not 8 °  on board, but 
y,onf /  ord?red the crew off and then sank her, it would not be seizure or capture.
ciantb,nb * mu«t take the commercial view of the 
With +i?U8t a8, th? arbitrator has done, and I  agree 
Z n u *  • conclusions at which he has arrived. The
this hearing^ ' ̂  charterer must Pay the cost of

A w ard confirmed.

and°Coit0r8 f° r lhe charterer. Thain, Davidson 

Solicitors for the owner, Bottere ll and Roche.

[K .B .  D i y ,

Tuesday, June 6,1916.
(Before R o w l a t t , J . )

H o o d  v . W e s t  E n d  M o t o e  C a e  P a c k i n g  
c  C o m p a n y , (a )

arriage o f goods—Insurance (m arine)— "  Held  
covered — Insurance o f motor-car fo r  voyage—

W rit™ ™ * C<ir °n  d<>ClC ~  L ia h il i tV ° f  under-

4  motor-car, which i t  was proposed to ship fro m
r i h x z .  t0 , l y’ was im u red  against general 
Th °*  breakage and damage du ring  the voyage.

ne po licy  o f insurance contained a “ held 
.peered clause ‘ ‘ a t a p rem ium  to he arranged 

case o f omission or erro r in  the description o f 
d l l -  f s t ”  The m °t°r-ca r was carried on 
a r i l  T d  r aS f °Und t0 be hadlV damaged on 
s h i l -  l n  an achon by the owner against the 
im *P ln9 agents f ° r  8k ip p in g  the car in  an 

™an.ner and fa i l in g  to protect i t  
T l t U 9Ua^ y  by insurance 

i , : : 3 a t a motor-car carried on the deck o f a
the j o f >ai ° Ul Slde thf  lnsurance policy, and that ae defendants were liable.

t^O lIM E E C IA L  C o d e t .

potion tried by Rowlatt, J.
d a n t s ^ V 914 th? Pjaintiff instructed the defen. 
and ino 18 agents,.to arrange for the conveyance 
>a|ued » r S %  dUn?£ transit of a motor-car 
diJiend ani 0 0 ' thls country to Messina. The
Ship RerntL 8| 1A tb® °iu ° n the deck of the steam- 
damacBd nd during the voyage it was very badly 
against ' 1 he insurance which they effected was
daring tl^fneral risks, of breakage and damage 
the car 6 v*?yai>e> and made no provision where 
that wuWas t°  be carried. Evidence was given 
class „f •? *  mo,st underwriters dealing in this 
Carried • , , * 7 ?  effect an insurance on a car 
8°tne " I d  of a sbip. it  was a matter of
i ’ben thottCnlty to get one to accept the risk 
ta vi J  ®.car ™as conveyed on deck. The insurers 
tbe ■0f,u®ed to pay the amount of the policy, 
dain b ntl£E brought this action claiming 
*he car • ° r alleged breach of contract to ship
Efficiently va Pr°Per manner and to protect it 

q  ,ently by insurance.
b^aiotifT~Tn,a,' ^ ’^ '] <̂ ' and p '‘ Spence for the 

— a “e fact that the car was improperly
¿S 'L  satTiRler-at-jLfiwT

Aj’ N. S.

placed on the deck of the steamer takes it out of 
the policy altogether.

Newbolt, K.O. and A. Law ton  for the defendants 
contra.

Deck, K.C. and M a rt in  O’Connor for a 
third party.

R o w l a t t , J ._T h e  plaintiff was a gentleman 
who wanted a motor-car for use in Sicily. He 
bought it  in England, and went to defendants to 
pack it and send it out. The defendants estimated 
in these terms: “ To packing and freight to

oi broata8* " * V ‘

aSawarsssa j isatti
and freight the car to Messina and to procure it 
to be insured against all risks and breakage. I t  
Z T J '0jaut to fbc ship to be carried on deck, and 
t h T w ®  Plai?tlfE,complains of in substance is, 
that being shipped m fact on deck, it  was not
™ . ed f . f  to protect it. The first contention 
was that it  was insured in fact, and that the
re fu s ^ f  H.ad A0t b.eten paid because of the refusal of the underwriters to meet their liabili
ties. 1 come to the conclusion, notwithstanding 
the excellent arguments used, that this case is 

w.ltbm, the P.dhcy- A motor-car carried on 
deck is not within the description in the body 

I ,®  Pobcy- A point was made that what was 
called the Institute Cargo Clauses ” bring it in. 
Clauses 4 and 7 are the important clauses :

° ° vered> at a premium to be arranged, in
T  e rro r 7  7  * 7 °  ° f  ^ g e ,  or of any omissionor error in  the description of the interest, vessel or 
voyage.

(7) Including a ll liberties as per contract of affreight
ment. The assured are not to  be prejudiced by the 
presence of the negligence clause and (or) latent 
defect clause in the b ills  o f lading and (or) charter- 
party. The seaworthiness of the vessel as between 
the assured and the assurers is hereby admitted.

I t  has been held that "interest" there must 
mean subject-matter, and I  have to decide 
whether a motor-car on the deck of a ship can be 
brought within this policy by treating the 
omission of the statement that it  was on deck as 
an error m the description of the “ interest ” or 
subject-matter of the policy. I  have got to' 
consider some evidence which is very material, 
which 1 must accept as if it  was called for the 
defendants. One of the witnesses said a risk was 
ve7  “ uob increased by the car being on deck 
and that a great many underwriters would not 
touch such a risk; that it  would certainly be 
a matter of special bargain, and that it  was 
necessary to tell the underwriters about the 
position of the car. I  read this “ held covered ” 
clause as intended to apply to a case where there 
has been some error in description—an error 
sufficient to put the subject-matter outside the 
terms of the policy. I  think the subject-matter 
to be brought in must be subject matter which 
could be insured at some trifling increase of the 
premium; and it must be subject-matter which 
the parties contemplate as certainly insurable bv 
any underwriter in the market. That is involved 
m the " ° f ds hold covered at a premium to be 
arranged, in which case the market rate would 
be paid. That seems to be the real key to the 
uitimate operation of this clause. When I  am 
told that as between a motor-car on the deck and,

S R
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a motor-car in the hold of the ship there is all 
this difference—that a car on deck is a risk that 
underwriters would hardly look at, and wouid 
certainly charge more for—I  am constrained to 
hold that a car on deck is outside this policy, in 
which there is no reference to the position of the 
car. I  must decide against the defendants on 
that point.

In  regard to clause 7 there is no question here 
of any increase of premiums being arranged. 
These “ liberties ” are thrown into the contract 
as it stands at the premium named, and I  do 
not think that “ liberties ” covers the case of a 
motor-car being carried on deck. There are 
other liberties, liberty to sail with or without a 
pilot, liberty to deviate. &c., which do not sub
stantially affect the risk covered by the policy of 
insurance, although they might be used as a 
defence if the “ liberties ” clause was not in the 
policy.

When one finds that the shipping of a car on 
deck makes a very great difference as to the 
difficulty of placing the insurance at all, I  cannot 
think that even though you may give a right to 
ship on deck in the form of liberty in words, I  
cannot think that that is the sort of liberty 
intended in this case. After all, we are dealing 
with a motor-car. I  cannot bdlieve that anyone 
would contemplate, knowing that this was an 
insurance of a motor-car, that under the “ liber
ties ” would be included liberty to put a motor
car on the deck of a ship. Were the defendants 
negligent ? Their duty was to pack, freight, and 
insure. What they did was to leave it to others. 
I  think at the very least they should have gone 
to a Lloyd’s broker and not merely have started 
the matter through a series of commission agents, 
with the result that finally it got to a broker who 
insured at Lloyd’s. I  do not think they did their 
duty by going to Messrs. Sheldon and Co. and 
getting them to go to an agent. I  do not think 
they could possibly be held to he discharging 
their duty to insure by this procedure. So the 
defendants must be responsible in damages for 
the amount which would have been recoverable 
if the car had been properly insured, because that 
is what they contracted to do, but credit must be 
allowed for the premium which I  understand has 
not been paid, Judgment will therefore be for 
the plaintiff for 5001., less 371. 2s. 6 i., the premium 
and freight. Judgment fo r  p la in t if f.

Solicitors for the plaiutiff, Capel Cure and B a ll.
Solicitor for the defendants, R ichard  Brooks.
Solicitors for the third party, Yardley, T illey, 

and Co.

June 5 and  6, 1916.
(Before B a il h a c h e , J.)

M a c b e t h  a n d  C o . v . K in g , (a) 
Insurance (m arine)— Insurance o f vessel against a ll 

perils— Exception o f loss as result o f hostilities— 
Unexplained loss o f vessel du ring  time o f war— 
L ia b il i ty  o f underw rite r.

B y  a policy o f insurance a vessel was insured 
against a ll pe rils  o f the sea fo r  twelve months. 
Loss in  consequence o f hostilities and w arlike  
operations was excepted. D u rin g  the currency

(a; Reported by L eon akd O. T homas, Esq., Barrister-at-Law.

[K .B . D iv .

o f the po licy, and during the continuance o f a 
state o f w ar between England and Germany, the 
vessel in  f a i r  weather commenced a voyage frq m  
H u ll to the Tyne. A fte r leaving the mouth of 
the Hum ber she was never seen again. I n  an 
action by the assured npon the po licy  in respect 
o f her to ta l loss : ,

Held, that, in  these circumstances, the vessel muse 
be presumed to have been lost by being torpedoed, 
or by s tr ik in g  a flo a tin g  mine, and not by ord inary  
perils o f the sea, and tha t the defendant was 
accordingly entitled to judgm ent.

Co m m e r c ia l  l is t .
Action tried by Bailhache, J.
By a policy of marine insurance the plaintiffs 

insured with the defendant and other underwriters 
the steamship Membland for a period of twelve 
calendar months from the 15th Feb. 1915 to the 
14th Feb. 1916 against all perils of the sea. The 
policy further contained this clause:

W arran ted  free from  capture, seizure, and detention, 
and the consequenoeB thereof o r a t any tim e  therea , 
p ira cy  excepted, and also from  a ll oonsequences o 
h o s tilitie s  and w a rlike  operations, w hether before or 
a fte r the  decla ration o f w ar.

On the 15th Feb. 1915 the vessel sailed front 
H ull on a voyage to the Tyne and thence to South 
America. The Humber pilot left her at the mouth 
of the Humber, and after that time no information 
as to her whereabouts was received. No wreckage 
had been found belonging to her and the A.“ ®1“ 
ralty had informed the plaintiffs that at the 
material dates there was no interruption in th 
Hull-Tyne traffic.

The defendant having refused to make any 
payment under the policy, the plaintiffs institute 
these proceedings claiming in respect of the tot® 
loss of the Membland. The plaintiffs cortendeo 
that the vessel must be taken to have been lost hy 
“ perils of the sea,” against which they wer 
insured with the defendant. The defenaan 
maintained that where a ship commenced 
voyage in fair weather conditions, but during 
the existence of a war closely affecting the se® 
in which she was sailing, the presumption won 
be that her loss was occasioned in consequence 0 
hostilities or warlike operations, and that thereto 
the defendant was free from liability.

The facts will appear in greater detail in n> 
Lordship’s judgment.

F . D. M acK innon, K.C. and D. Stephens for t 
plaintiffs. ,

Sir M aurice H i l l ,  K.C. and Lewis Noad  for t 
defendant.

M acK innon, K.C. in reply.
B a il h a c h e , J.—This is an action brought J 

Messrs. Macbeth and Co. Limited against 
underwriter, Mr. J. King, upon a time P°'‘ /  
dated 23rd Feb. 1915 on the steamship M em blof^  
The policy is for one year from the 15tb t  
1915. I t  appears that about that time Me86 ( 
Macbeth and Co. Limited bought the 8tea® j  
Membland. She was then at Hull. They 
her drydocked and surveyed and sent her r°0 ^  
on a pasrage from H ull to the Tyne in order  ̂
load a cargo of coal. The M em bland Jgl 
steamer of considerable size, about 325ft.
47ft. wide, with a depth of about 26ft., and i 
had five watertight bulkheads. I t  Was in te D ^  
that she should leave Hull on Saturday,

M a c b e t h  a n d  Co. v. K in g .
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13th Feb., bat it appears that it  was blowing hard 
»rorn the north-east, and on the 14th Feb. it 
continued to blow hard also from the same 
direction. The result was that it  was thought 
advisable that she should not sail until the Monday.

11 the Monday the weather had moderated 
considerably and the wind had somewhat 
changed, and there was then blowing a fresh wind 
»rom the N.N. W . She left Hull on the 15th Feb. 
at eight o’clock in the morning. She had on 
hoard two pilots—one was the Humber River 
Pilot to take her down to the Spurn Lightship, 
and the other was the pilot to take her up the 
coast to the Tyne. She reached the Spurn Light- 
nip about 10.40 on the same morning. A t the 

opurn Lightship the Humber pilot, a man 
named Hildred, left her. He got into his boat 
and came back, I  suppose, to Hull. That was 

e last time that anyone saw her. In  the 
ordinary course of her passage to the Tyne she 

°uld, by reason of the Admiralty directions, 
ave kept fairly close in shore, and in particular 
e would have passed Flamborough Head within 

bnk?B̂ ance nob exceeding five miles and pro- 
ably of between two and three miles off Flam- 

Head. I f  everything had gone well she 
°uid have reached Flamborough Head, accord- 
i? to calculations made, and which I  see no 

^cason to doubt, about three o’clock that after- 
oon. A t Flamborough Head there is a signalling 

th ** coastguard station, and a look-out is kept 
ere by men who are relieved from time to time,

ratkr” are alwaJa two men on duty, and they were 
aiher expecting her to come by, but she never

lef?eured— and’ as 1 say’ f.rom tl3e time the Pilofc her at the Spurn Lightship she wa3 never
of ?,hgain. That is all we know about the facts 
1 this ease.

reo these °*rcum9tances, the plaintiffs seek to 
bod°VertaS f ° r a *ofcal1?88 under ^ is  policy. The 
th ^ ° t  the policy is in the usual form, against 
knn UsuaJ Perds> and is expressed in the well- 
re» W5 clause with which we are all familiar in 
’To fk to adventures> Perils of the sea, and so on. 
d ai, ® P°hcy is attached the time clause, and the 

80 that matters here is this one : 
aud a5Iant®3 free of capture, seizure, and detention, 
hilar 6 con8c<luenoea thereof or any time thereat, 
boetiVf exoePted> an3 also from all eonsequenoes of 
the H i  8 0r warlike operations, whether before or after ooolaration of war.
Pohn6 de ênc® which the underwriter on that 
Was t6?8 UP 'a ^hat in this case the Membland  
caus 0t 08t bJ perils of the sea, but by one of the 
sayf 8 mentioned in that clause. The defendant 
by a*‘ probability the vessel was sunk either 
soma ^orpcdo or by striking a mine. There is 
What . t9renoe °* opinion between counsel as to 
cantn 18 tbe e^ecb the “ warranted free of 
8Utroo! ,a,nd seizure” clause. I t  has been 
deleto red by Sir Maurice H ill that its effect is to 
aRain tbe list of perils which are insured 
Which81 body of the policy all those perils 
iou»hi *° do w*th seizure, capture, and,
other k » war risks- M r- MacKinnon, on the 
at ,,, aand< argues that that is not the effect of it 
Writer that it  must be read that the under-
of (-u lcsures against all risks named in the body 
that > but, as a sort of proviso, they add
' la_.ey are.n°tto  be liable if  the vessel is lostT catw ■ ™ m o «  l i  me vessel i
I r  a y —! secure, detention, and soon. I  

• MacKinnon is right, and I  think he is fi
think

further

right in saying that, if  the effect was to delete 
the war risks from the policy, it  would not be such 
a good policy for Sir Maurice H ill’s client as it in 
fact is. No one knows exactly, or at all, how the 
ship went to the bottom. I t  is rather material to 
decide what the assured must prove in order to 
make out a p r im d  facie  case, and where they are 
entitled to stop. In  my judgment, they do make 
out a p rim d  facie  case when they satisfy us that 
the Membland is at the bottom of the sea. There 
cannot be a more obvious peril of the sea than 
that a ship sailing the seas should sink to the 
bottom.

In  any policy in this form, with the warranty 
f.c. and s. clause^attached to it, the assured does 
make out a p rim d  fac ie  case when he establishes 
that the ship, the subject-matter of the policy, is 
at the bottom of the sea. I t  is one thing to make 
out a p rim d  facie  case and another thing to make 
out a satisfactory case. In  this case the M em 
bland had been drydocked and surveyed, and she 
was, as far as we know and have been informed, 
a “ well-found ” ship. Her engines were working 
perfectly satisfactorily. She was answering her 
helm, and there was no suggestion at all that she 
was in any way unseaworthy or unfitted for this 
particular voyage. The weather was moderately 
fine. I  have had weather experts from various 
stations and have had the weather described 
by peisons who were about at the time, and I  
think I  am right in saying that the highest 
force of the wind was “ 6,” which is a fresh 
breeze. The weather during the 15th and 
16th Feb. 1915 moderated, and from “ 6 ” the 
force of the wind went down as low as ” 3 ” 
and “ 2.” A t midnight on the 16th Feb. I  
believe the wind increased and something in the 
nature of a gale or half a gale sprung up. There 
can be little doubt whatever that the mischief 
happened to the ship before the wind freshened 
at midnight on the 16th Feb. The sea was 
moderately calm and there was nothing at all in 
any way to account for the loss of the steamer. 
She was light and drew l i f t ,  aft—that we know for 
certain. What she drew forward we do not know 
for certain, but it was somewhere about 8ft. or 9ft. 
Sbe would have a considerable surface exposed 
to the wind. The tides run up and down, the 
ebb tide running northwards and the flood tide 
running southwards, and both of them within 
fifteen miles of the English coast, with an inset 
towards the English coast. The wind, as I  have 
said, was N .N.W .

I t  is suggested by the plaintiffs that she was 
lost by perils of the sea and not by some war 
risk; that by reason of some accident hap
pening to her machinery she became helpless, 
and was driven out into the North Sea, They 
say, and say with truth, that if  she had been 
driven out some fifteen miles or so, she would 
have been out of reach of vessels going up and 
down the coast, because those vessels at that time 
were navigating within a few miles of the coast 
m pursuance of Admiralty instructions. No 
wreckage came ashore from her at all, unless it 
may be a small piece of a stavo of a tub or 
bucket. A  piece has been produced to me which 
was picked up on the beach a couple of months 
afterwards, which has on it writing in pencil 
which says: “ Steamship Membland torpedoed 
engine-room port side good-bye.” And then 
followed some ratter unintelligible words. I t
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is suggested that I  ought to receive that 
as evidence that the ship was in fact torpedoed 
or mined, and that this was written by someone 
who was on board at the time.

An expert in handwriting has been called, and 
he tells me that it  is probable that the words on 
this little bit of wood were written by a seaman 
of the name of Ellis, who was one of the men on 
board this ill-fated vessel. I  have come to the 
conclusion that I  cannot trust the evidence from 
thiE bit of bucket as being a bit of the bucket 
from the Membland, and cannot trust to the 
writing upon it. I t  may be so, but I  am not 
satisfied that it is, and I  disregard the piece of 
bucket and the writing upon it. I  have to con
sider the probabilities of tbis case and come to 
a conclusion aB though that writing upon it had 
not been produced. Mr. Blackwood, the secretary 
of the plaintiff company, was called, and if I  may 
say so, he was a thoroughly intelligent gentleman 
and gave his evidence very well. When he was 
asked why he thought that the Membland, had gone 
down from an ordinary sea peril rather than as 
the result of a torpedo, he Baid the sole reason 
which he could give for that was that no wreckage 
was washed ashore. I t  was upon that, and upon 
that alone, that he based his opinion that he 
thought she had sunk by a peril of the sea. 
As against that, it  is obvious that whatever 
disaster overtook the Membland was a disaster 
of a sudden character. Unless she was blown 
out of the track, she was well in the way 
of vessels going up to the Spurn Lightship 
and Flamborough Head, and vessels were 
passing at frequent intervals during this 
period. No vessel, however, saw her at all. 
She must have gone down, therefore, with great 
suddenness.

I t  is very doubtful whether the wind, which 
was prevailing at the time from the N .N.W ., 
could have driven her far. I t  must be remembered, 
it  is true, that there was a considerable surface of 
the vessel exposed to the wind, but, on the other 
hand, there was a slight inset of the tides, setting 
her in. No doubt the wind must have overcome the 
force of the tide to a certain extent, but I  am satis
fied she could not have been driven out of the track 
of vessels under many hours. I t  is, then, difficult 
to see what disaster which one could class with a 
“ peril of the sea,” other than some explosion, 
that could have happened to her which would 
have sunk her at all rapidly. She carried boats, 
and they were not brought out, as far as one 
knows, certainly they never came ashore and no 
one came ashore in them. She was also “ light,” 
and if she was sinking by springing a leak she 
had a good deal of bouyancy and flotation to lose 
before she would sink, and if she was lost in that 
way there must have been ample time, and more 
than ample time, for the boats to have been got 
out and for the crew to have been saved. There 
is no reason to suppose that the master of the 
vessel, who was an experienced man and had been 
in her before, would have allowed himself to be 
drifted out into the North Sea if he was in a help
less condition. There was no great depth of water 
and there was no reason why he should not have 
anchored and tried to check his ship. I t  is very 
difficult indeed to suppose or imagine any 
disaster which can have happened to the steamer 
other than some sudden explosion which would 
have sent her to the bottom quickly. Even if she

had struck some piece of sunken wreckage the 
most she would have done would have been to 
have sprung a leak; but not a leak so large that 
she would have sunk without giving time for the 
people on board to take some measures for their 
own safety and without giving them time to get 
the boats out. On the other hand, there was at 
the time, and there is now, for all I  know, not 
very far from Flamborough Head, and in a 
position which it would not be desirable to 
describe, an English minefield.

I t  had been blowing hard, particularly on the 
Sunday, from the north-east. I f  that minefield 
had been disturbed by a gale from the north-east, 
it  is possible some of the mines might have got in 
the track of vessels coming up from the Spurn 
Light to Flamborough Head. I t  was notorious 
there were from time to time stray floating German 
mines over this part of the sea. Moreover, it is 
also notorious that there had been in these 
parts of the sea submarines, and a list was given 
to me of the vessels that had been torpedoed by 
submarines in this vicinity, but there is no record 
of any vessel close about this particular time- 
There appear to have been one or two in February» 
but none about the 15th Feb.

In  these circumstances, I  have to make up my 
mind whether this was a loss from an ordinary 
peril of the sea or whether it was a loss from war 
risks—whether from torpedo or mine it matters 
not which, either of them being equally a war 
risk. Forming the best judgment I  can upon the 
whole matter, I  am quite satisfied in my own 
mind that the Membland waB not lost by an 
ordinary peril of the sea. I  cannot imagine any 
peril of the sea which would have caused her los® 
so that she could have completely disappeared.!0 
so short a time that vessels coming up and down 
the coast at tbis time would not have observed 
her. The fact that no wreckage ever reached the 
shore struck me at first as very strong evidence 
that she was lost by some peril of the sea, and no 
by explosion; but Mr. Balfre, who is in charge 
of the coastguard station at Flamborough Head* 
and the “ look-out ” there, has given rathe 
remarkable evidence. He speaks of having see 
three trawlers struck by mines within half a 
hour of each other, and of another ship al® 
striking a mine within his own observation irom  
Flamborough Head; and he tells me that in no 
one of the four cases was any wreckage wasbe 
ashore at all.

I t  is, therefore, perfectly obvious that a sn'r 
might meet with this disaster by explosion wit° 
out any wreckage coming ashore, and that d1  ̂
poses of one of the things that seems strong6® 
in favour of a loss by “  perils of the sea.” 0 °  » 
that is out of the way I  can see nothing to sugg®* 
a loss by perils of the sea. I  oan see a num ^, 
of possibilities by mines, torpedoes and ®° > 
marines, and I  have come to the conclusion tjj 
I  must find without any doubt in my mind 
the M em bland  either struck a mine or ^  ̂
torpedoed. In  any event Bhe was not lost W  
peril of the sea, and there must be judgment 
the defendant with costs.

Judgment fo r  defendant

Solicitors for the plaintiffs, Holm an, B ird w °0 1 
and Co. ^

Solicitors for the defendant, W. A. Crump llil 
, Son,
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Tuesday, June 20, 1916.
(Before R o w l a t t , J .)

L e Q u e l l e c  e t  F i l s  v . T h o m s o n , (a)
Insurance  (m arine)— W ar risks— E xtinc tio n  o f

ligh ts— Loss o f vessel— Remoteness o f cause_
L ia b il i ty  o f insurer.

A  vessel was insured against w ar risks, “  inc lud ing  
extinction o f ligh ts.”  W hile o ff the coast o f 
Norm andy, on a voyage fro m  Rouen to B ris to l, 
she went on the rocks at the Cap de ¡a Hague, 
where, owing to war, the lig h t in  the ligh t- 
house had been extinguished. The master was 
not attem pting to steer by the ligh t, but said  
in  evidence tha t had i t  been a lig h t he would 
have seen i t  when he deviated fro m  the course he 
had set and so managed to save the vessel. The 
learned judge was not satisfied tha t the master, 
in  the weather existing a t the time o f the accident 
could have seen the lig h t had i t  been there.

Held, upon these facts, tha t the owners o f the vessel 
could not recover on the po licy as the extinction  
o f the Cap de la  Hague lig h t was too remote a 
cause o f the loss o f the vessel.

C o m m e r c ia l  C o u r t .
Action tried by Rowlatt, J.

. . B y  a policy of insurance dated the 15 th Jan. 
i915 the plaintiffs, a French firm, insured their 
steamship the Astree with the defendant 

Against war risks only (French conditions), including 
extinction of lights, &c., but excluding all claims arising 
trom delay, including mines, torpedoes, bombs, &e.

The French conditions included the following: 
Risks of civil or foreign war are not at the charge 

°t the underwriters, excepting in so far as there is an 
®*press agreement to that effect. In the latter oase the 
Uflerwriters are responsible for damage or loss conse

quent upon war hostilities, reprisals, arrests, captures, 
and molestation of every kind of Government, friendly 
nil “oŝ ei recognised or not recognised, and generally of 
ali accidents and fortunes of war.

On the night of the 22nd-23rd Jan. 1916 the 
essei was on a voyage from Rouen to the 

Bristol Channel and was off the coast of Nor- 
Owing to war conditions, there was no 

£ht in the lighthouse on the Cap de la Hague, a 
Promontory in the extreme north-west of Nor- 

l ^  ab°ufc 2.40 in the morning of the 
jprd the Astree got on the rocks at the Cap de la 
s The master of the vessel, in evidence,
j» OuO the calamity would never have occurred 
jr  Cap de la Hague light had been burning. 
hadW-tBiQ0*; attemPting t°  steer by the light, but 
had i °8e? there, he would have seen where he 
ve ** j6*  ̂ course and oould have Baved the
cl»8- ' t'hese circumstances the plaintiffs
thaiCje<̂  ^he amount of the policy, alleging that 
cj 6 defendant was liable under the “ war risk ” 
ThU6j ’ wh'ch included “ extinction of lights.” 
ca>6 9,efendant denied that the loss was actually 
liohf tu*y the extinction of the Cap de la Hague 
v" ° h o u g h  its existence might have enabled the 

sel to avoid the disaster.
P l'dntjf "®oĉ e’ K-O. and A. R. Kennedy for the

£  Sir M aurice H il l ,  K.C., R. A. W right, and 
ls Noad for the defendant.

- A  Reche, K.C. in reply. 
la) RePortod by L eon ABU 0. Thomas, Esq., Barrister-at-Law. .

R o w l a t t , J.—In  this case, this vessel, the 
Astree, was insured “ to cover war risks, French 
conditions, including extinction of lights, &c.” 
I t  is clear, therefore, that I  must treat the 
policy as one which covers loss by extinction of 
lights, and I  do not think I  need inquire whether 
French war risks, on French conditions, would have 
included  ̂ without express mention of the words, 
“ extinction of lights.” When underwriters sub
scribe to a policy covering loss due to extinction 
of lights in time of war, it is obvious that they 
are taking a departure which must involve some 
relinquishment of that well-known guide, proxi
mate cause, because, as has been justly observed, 
the extinction of lights never can be exactly the 
proximate cause of the casualty to a vessel. I t  
may mean that, in one way or other, it  may 
facilitate a collision or stranding of a ship, which 
is a peril of the Bea, but the extinction of lights is 
not the proximate cause in that case. However, 
here is a policy in which the extinction of lights 
has been included as a peril, and effect must be 
given  ̂to it, and therefore, though it does mean 
skipping over the immediate proximate cause, it 
must be done.

When you have once taken leave of the doctrine 
of proximate cause one is in difficulties how to make 
up one’s mind where to draw the line. Apparently 
the French have never found themselves bound 
by any limit to confine them to the proximate 
cause, but according to the evidence before me 
they will not travel beyond what is the real and 
only and direct or determining cause, and in 
certain cases they have held that the extinguishing 
of lights must be a cause of that kind. I t  seems 
to me that there must be some limitation intro
duced somewhere ; and where that should be may 
be a very difficult question. I t  is quite clear that 
in certain circumstances the extinguishing of 
lights would lead very directly to an immediate 
casualty. I f  a ship collided with another ship 
under way or at anchor, although the immediate 
cause of the damage was collision, still, without 
any doubt at all, the extinction of lights might be 
said to be the cause of the catastrophe. Even 
the extinction of shore lights could, it seems 
to me, sometimes be the immediate cause of a 
stranding. Where a master is expecting to find 
a light and is carrying on his course in reliance 
of seeing whether it is necessary to alter his 
course by the light, and where a light is not lit, 
the darkness causes his destruction as much as a 
false light would. I  do not know, and I  do not 
intend to express any opinion upon it, whether 
under a policy such as this the assured is limited 
to causes like those, but in this case it is a good 
deal more remote.

To begin with, the captain was not steering by 
the Cap de la Hague light, or any other light, as 
they were not lit. Really he was steering—or 
attempting to steer—for the English coast. His 
idea was not to steer by the Cap de la Hague 
light, but to steer direct to the English coast. 
That, unfortunately, was not what he succeeded in 
doing. Owing, not to the extinction of the 
lights, but possibly to something the matter with 
the compass or to extremely inefficient navi
gation, but in circumstances when neither the 
light of Cap de la Hague nor any other light 
would have helped him, because the weather was 
so bad, he got right in shore out of his course.
He was nowhere near where he ought to have been
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or where he thought he was. Mr. Roche says: 
“ Take this ship at two o’clock or just before 
two o’clock in the mornirig. I t  does not matter 
how she got there, but she was right in to shore.
I f  she had seen the light she would have escaped. 
Therefore the loss of the vessel was due to the 
extinction of that light.”

I  am by no means clear that that is the right way 
to deal with the matter. I  think the proper plan 
is to take the story all through and to say that 
the Cap de la Hague light was never a light 
which the captain really set out to steer by or 
set his course by. You must take the story all 
through, and when you have found he got out 
of his course without anything to do with the 
extinction of the Cap de la Hague light, you must 
treat that getting out of his course as nothing 
whatever to do with the Cap de la Hague light.
1 do not wish to go into that, because it seems to 
me the evidence is absolutely insufficient to 
convince me that this light would have saved him 
at all. He waB right in shore- within two or three 
miles of where he ultimately struck. I t  is not 
contended that up to that time he could see the 
Cap de la Hague light. How he got where he 
was I  am quite unable to say. I  am not at all 
certain that he steered the course which be 
traced on the map, but somehow or other he 
got where he did. There is just a chance 
that if the Cap de la Hague light had been 
lit the captain would have seen it. I  cannot 
find he would have seen it. I f  I  hold that, I  
cannot find for the plaintiffs in this case. In  
the deck log there is the entry: “ Weather 
thick, raining, very little breeze. About two 
o’clock weather lifting and became clear in the 
west. About 2.30 squall of misty rain, it  became 
misty, rain.” The official log says : “ About two 
o’clock there was a good clearing up of the weather 
leaving a clear sea in front. About 2.30 weather 
misty again,” and so on. A t two o’clock the 
captain was about four to Bix miles off, and at 2.30 
he was still about six miles off this Cap de la 
Hague. How can I  assume from evidence like 
that that he could have seen it P Here is a man 
who is looking into the darkness in the middle of 
the night in January. He sees nothing through 
the darkness, nor can he know how far his vision 
is penetrating. He says it was clear, but it  iB 
impossible to my thinking to say he can convince 
me on that point. There is no evidence of any 
weather report by any local authority produced 
before me. I  should have thought it might have 
been possible to obtain evidence of that to be 
admitted into this court for the purpose of throw
ing some little light on the point. I  am left 
simply with these materials.

In  these circumstances, I  cannot come to the 
conclusion that even if the light had been lighted 
the captain would have seen it during that critical 
twenty minutes. Therefore the whole basis of 
the plaintiffs' contention fails, and I  must give 
judgment for the defendant, with costs.

Judgment fo r  defendant.
Solicitors for the plaintiffs, Parker, G arre tt, 

and Co.
Solicitors for the defendant, W. 4. Crump and 

Son.

Wednesday, June 21,1916.
(Before R o w l a t t , J.)

R ic h a r d s  v . J o h n  P a y n e  a n d  Co. (a) 
C h a rte r-p a rty  — Reference to a rb itra tio n  o f 

disputes “ as to meaning and intentions o f  the 
charter ” — E xten t o f clause.

A  charter-party provided tha t “ any disputes 
aris ing  between the owner and the charterers as 
to the meaning and in tentions o f the charter 
should be referred to a rb itra tion .”

Held, tha t this phrase d id  not mean merely that 
there sh tu ld  be submitted to the a rb itra to rs  ques
tions o f construction as to the righ ts o f the 
parlies a ris ing  upon the words o f the charter- 
pa rfy , but included the app lica tion  o f the charter 
to the facts which had arisen invo lv ing the deter
m ina tion  of w hat facts had arisen, but d id  not 
entitle the a rb itra to r to award damages.

C o m m e r c i a l  C o u r t .
Action tried by Rowlatt, J.
A  charter-party under which the plaintiff let 

a tug to the defendants provided that the hire 
was to be paid in advance with punctuality and 
regularity, and that, in default of payment, the 
plaintiff was to be at liberty to withdraw the 
tug. The charter-party also provided that “ should 
any differences arise between the owner and the 
charterers as to the meaning and intentions of 
the charter, the same should be referred to arbi
tration.” Disputes having arisen in which (in te r  
alia) the plaintiff alleged that the defendants 
were in arrear with payments of hire, recourse 
was had to arbitration. The arbitrators in due 
course published an award in which they found 
that the defendants were in arrear as regarded the 
payment of hire and ordered the delivery up by 
them of the tug. The plaintiff subsequently 
brought this action on the award. The defen
dants contended that under the agreement to 
refer the arbitrators had no power to make the 
award which they had made. They argued that 
the reference of disputes as to the meanings an» 
intentions of the charter “ meant a submission to 
the arbitrators of questions as to the construction 
of the charter involving the rights of the parti08 
under that document,” and nothing more.

R . A . W righ t for the plaintiff.
C. R. Dunlop  for the defendants.
R o w l a t t , J.—In  this case the plaintiff sues fo* 

the delivery up of a tug and for damages for it8 
detention, founding his claim for delivery up upon 
an award made under a clause in the charter' 
party. He claimed before the arbitrators that th® 
charter had come to an end. The award dot0*’' 
mined that the plaintiff had a right to withdra 
the tug from the service of the charterers on th 
4th Feb. 1916, and that it is made under the suo* 
mission which provides that, should any differen0 
arise between the owner and the charterers as y0 
the meanings and intentions of the charter, tn 
same should be referred to arbitration. The pbras > 
“ meanings and intentions” is a very curious on > 
but it falls to be construed in these proceeding^ 
What the owrer said was that there had be 
default in payment of the hire, and that by * 
charter-party he was thereby entitled to withdr 
the tug. I t  is said that this arbitration 
referring to the meanings and intentions of^ ^

(a) Reported by L eosakd 0 . T homas, Esq., Barrister-at-I'»*’
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charter only submits to arbitration the question 
of construction aB to the rights of the parties 
arising upon the words of the charter-party, and 
does not include any application of the conditions 
of the charter-party to the facts which have arisen 
and given rise to the dispute. In  other words, 
that the arbitrators had no jurisdiction to deter
mine whether the hire was in arrear or not, so as 
to give rise to the clause for re-delivery. I  do not 
think the words are clear or satisfactory, but upon 
the whole I  think that that is too narrow a con
struction. I  think that “ meanings and intentions 
of the charter” include the application of it  to the 
tacts which have arisen, and not merely the con
struction of it  as a piece of paper, and that, of 
course, involves the determination of what facts 
have arisen. I t  has not been treated, and I  do 
Dot think it can be treated, as entitling the arbi 
trators to go on and give damages.

That really is enough to determine the main 
point in the case. But I  think the plaintiff has 
two other points on which be can win. When 
jou come to the letters I  think it is clear that 
the parties interpreted this clause in the way 
I  have interpreted it, and appointed their arbi
trators to proceed upon it in the sense which I  
have given to it. The matter appears in a few 
letters as follows:
. December the plaintiff, thinking he had a 

right, altogether apart from the question of non
payment of hire, to determine the charter by 
tourteen days’ notice, gave fourteen days’ notice.
■t hat was not accepted by the charterers, who said 
the charter-party was not so determinable at the 
owner’s instance. But when it came to the 4th Feb. 
the owner, then alleging that hire was in arrear, 
telegraphed demanding immediate re-delivery of 
the tug by reason of the breach of clause 7 by 
. ̂ n“PaJmGnt of hire. He wrote confirming on 
the same day, saying that he should proceed 

nder the arbitration clause if re-delivery was 
«used, and would claim damages. On the next 

?ay h0 writes returning the cheque which had 
,sel?t to him, and reaffirming his intention 

o submit the matter in dispute to arbitration, 
«aying he would let the other side know his arbi- 
rator in due course, and suggesting that it 
ould be better to have one arbitiator than two, 

Bn ,p.r.ovided in charter. The matter he is 
Paakmg of there seems to me quite clearly the 

deT 6r raised—namely, the claim for re-
ivery on the ground of non-payment of hire, 

the 7th Feb. there, is an answer from the 
w,aJ ‘frers’ solicitor, saying : “ We see no reason 
do • I .  terms of the charter-party should be 

viated from.” That refers to the only proposal 
„1  deviate from the terms of the arbitration 
a .ase namely, the proposal to substitute one 
arbitrator for two. On the 18th Feb. the plain- 
thnS 8<dlcltors write back declining, and saying 
dam. Proceed to arbitration, and will claim 
8.8 f as r̂om the 11th Jan.—meaning damages 
n ,.rom.the date applicable to the fourteen days’ 

in December— and in the alternative 
olai 4 j  Feb., when re-delivery of the tug was 
Ca med- Thus there were being put forward two 
In  tk °* E0.n'del*very and two claims for damages.

toese circumstances it seems to me that the 
refp 68j “ave construed the matter and have 
q>L rr®d both these claims to the arbitrators. 
t0r ^ aave ,nofc agreed, of course, to the arbitra- 

awarding damages for them, for they have

no jurisdiction, but it  seems to me that they have 
agreed that both the claims for re-delivery shall 
be arbitrated upon with such consequences as 
shall properly follow. Therefore it seems to me 
that on that ground also the award can be sup
ported.

Then it is said that the award is not good 
because it is silent as to the claim for non-delivery 
upon the fourteen days’ notice given in December. 
I t  is true that arbitrators must decide all matters 
submitted to them, but I  think Mr. W right’s 
answer to that argument is correct when he says 
they really have decided it. I f  you ask for 
re-delivery and for damages based on an early 
date and also on a later date, and as here the 
award is made on the later date, I  think that is 
sufficient. Therefore I  think the award is good, 
and that the plaintiff succeeds.

W ith regard to the hire, that might be paid at 
the option of the owner monthly or weekly in 
advance.  ̂Nothing seems to have been said about 
that particularly, but something had to be paid in 
advance, and accounts were stated and money paid 
up to the 18th Jan. 1916. On the 10th Jan. a 
cheque was sent on by defendants for 901., four 
weeks’ hire, and that took matters up to the 
29th Jan. Therefore, on the 29th Jan., something 
more had to be paid, but nothing at all was paid, 
and there seems to be no answer to the claim 
that unless the money was paid on the 29ch Jan. 
the owner was entitled to re-delivery of the tug. 
These clauses must be strictly applied. The 
owners of a tug have no sort of security for their 
money. They cannot distrain like the lessor of a 
house, and the only security they have, if money 
is not paid when due, is to have the tug back 
again.

I t  is also argued that after all the money was 
not really due till the 4th Feb., but I  do not think 
that will do. There was said to be a question of 
some 2£ per cent, commission on the charter- 
party, but the fact was they were treating the 
hire as a separate matter, and if there was going 
to be an account between the parties, that should 
have been put to the plaintiff. But the parties 
have gone on treating the hire as becoming due 
on the 29th Jan., and therefore I  think the 
arbitrators have taken a reasonable and business
like view when they said there was default made 
on the part of the defendants on the 29th Jan. 
Therefore I  hold that plaintiff must recover.

In  regard to the question of damages Mr. Dunlop 
said he was ignorant as to the value of tugs. I  
do not know if he really meant that, but he was 
right when he said the matter of the value of the 
tug had not been brought strictly to his notice in 
the case. I  think the plaintiff is entitled to the 
value of the tug as from the 4th Feb., always 
allowing for the fact that this tug seems to have 
been “ out of health ” now and then, and was for 
some days off running. That must be allowed 
for, but I  cannot possibly decide the question of 
figures, and I  cannot adjourn the case, which 
would not be fair to others. In  the same way, I  
cannot try the amount of repairs and commission 
claimed by defendants against the plaintiff. What 
I  think is that if  the parties cannot agree as to 
the figures they ought to find someone to settle it 
for them, and in default of that there will be 
liberty to apply.

I  shall therefore give judgment for the plain
tiff with costs, with a reference as to damages
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and for an account of all claims between the 
parties. Judgment fo r  p la in tiff.

Solicitors for the plaintiff, Botterell and Roche, 
for W. Cox, Swansea.

Solicitors for the defendants, Holman, B irdwood, 
and Co., for E dw ard Oerrish, H a rris , and Co., 
Bristol.

June 27 and 29, 1916.
(Before R o w l a t t , J.)

B a i r d  a n d  C o . v . P r i c e , W a l k e r , a n d  C o . (a ) 
Charter-party  — Discharge w ith  customary d is 

patch— Discharge o f certa in qu an tity  of cargo 
per day— Paym ent o f demurrage where delay 
occasioned through fa u lt  o f charterers— Fixed  
time charter-party.

B y  clause 10 o f a charter-party the cargo was to be 
discharged w ith  the customary steamer dispatch 
o f the p o rt and in  the o rd inary  working hours.

B y  clause 11 demurrage was to be payable at the 
rate of 901. per day where the delay was occa
sioned through “ any fa u lt  o f the charterer or 
merchant.”

B y clause 20, as amended by agreement between 
the parties, the steamer was to be discharged a t 
the rate o f 100 standards o f tim ber per weather 
working day.

Held, tha t the effect o f clause 20 was to q u an tify  
by agreement what in  its  absence would be 
achieved by the application o f clause 10, which  
resulted in  the combination o f the two becoming 
a fixed la y  day discharging clause.

Held, also, that, where clause 20 operated, the words 
“  through any fa u lt  o f the charterer or merchant ”  
became inapplicable.

C o m m e r c i a l  C o u r t .
Action tried by Rowlatt, J.
By a charter-party dated the 13th July 1915 

the plaintiffs, as owners, chartered the steamship 
M a ry  B a ird  to the defendants to load timber at 
Archangel for conveyance to Sharpness Docks, 
where it was to be discharged.

By clause 10 of the charter-party the cargo 
was to be discharged with the customary steamer 
dispatch of the port,and in the ordinary working 
hours. By clause 11 demurrage was to be payable 
at the rate of 90Z. per day, where the delay was 
occasioned “ through any fault of the charterer or 
merchant.” By clause 20 the steamer was to be 
discharged at Sharpness Docks at the average 
rate of ninety standards per weather working day. 
In  the negotiations for the charter-party it was 
agreed that, notwithstanding clause 20, steamer 
dispatch at the Sharpness Docks for the ship 
should be at the average rate of 100 standards 
per weather working day. By clause 21 the 
stevedores employed by the steamer for the dis
charge of the cargo were to be approved by the 
charterers

On the 22nd Sept. 1915 the M a ry  B a ird  with 
a cargo of 747 standards of timber arrived at 
Sharpness Docks. The lay days commenced on 
the following day. By the supplementary agree
ment between the parties the cargo should have 
been discharged in eight weather working days— 
i.e., on the 1st Oct. Unloading was not, how

ever, completed until 2 p.m. on the 19th Oct. 
The plaintiffs now brought this action claiming 
1582Z. 10s. demurrage in respect of detention of 
the vessel for seventeen days fourteen hours after 
the 1st Oct.

The plaintiffs contended that this sum was due 
since by its terms the charter-party was a “ fixed 
time ” charter-party, and that the defendants were 
bound to unload at the rate of 100 standards per 
day or pay demurrage. The defendants argued 
that it was a “ reasonable tim e” charter-party, 
and they fulfilled their part under it  when they 
unloaded with all possible dispatch.

F . D . M acK innon, K.C. and W. N . Raeburn 
for the plaintiffs.

A. A, Roche, K.C. and C. R. D unlop  for the 
defendants.

R o w l a t t , J. — The first question for my 
decision is whether this charter - party is to 
be treated as one providing for fixed lay 
days. Mr. MacKinnon was willing to concede 
that apart from clause 20 (that is in its appli
cation to ports other than Sharpness) it  only 
provided for reasonable diligence in discharge. 
But for the purposes of the present case we have 
to consider the effect of clause 20 and also the 
interlineations and the letter of July 19.

Without considering the interlineations as to 
Archangel and the special bargaining about the 
increase of ninety standards in clause 20 to 100 
(on both of which matters a good deal of argument 
was expended which does not appear to me to 
come to very much in the end), I  think that the 
effect of clause 20 is to quantify by agreement in 
the case of Sharpness what will be achieved by the 
application of clause 10, and that makes the com
bination of the two a fixed lay day discharging 
clause. Mr. Roche said that clause 20 only made 
ninety standards a maximum, reaching which, 
however easily, the charterer was not to be called 
on to do more. On the words of the document I  
cannot see why it should be a maximum more than 
a minimum. But Mr. Roche said that history 
showed that that is what the merchants have been 
contending for, and referred to Sea Steamship 
Company v. Price  (8 Com. Cas. 292) and Ropner v. 
Stoate (10 Asp. Mar. Law Cas. 32 ; 92 L. T . Rep- 
328).

Admitting the argument, I  do not see why the 
controversy should be settled by the adoption of a 
maximum any more than by the adoption of a 
fixed rate. A t any rate I  do not feel constrained 
to depart from what I  think is the straightforward 
meaning of the words used. No doubt ninety 
standards was the figure which was regarded a* 
suitable for the general run of steamers chartered 
for Sharpness. I f  there was an extra large one 
or a very small one the figure could easily be 
altered.

This then, in my view, is a fixed lay day charter' 
party. But then Mr. Roche says that the ship 
could not do her part in discharging 100 standards 
a day, and that the rule in Budgett v. B illin g tfin  
(1891) 1 Q. B. 35) is excluded by clause 11, which 
says that demurrage is to be payable for delay 
“ by the fault of the charterer.” The first difficulty 
is that if clause 11 limits the consequences to the 
charterer of this being a fixed lay day charter' 
party I  cannot see how it is limited to delivering 
him from the doctrine of Budgett v. B il l in g l071 
(sup.), and does not protect him from the 0°®'(a) Reported by L ronar» O. T homas, Esq , B&rrister-at-Law.
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sequences of something which is not his fault_in
other words, gets rid of the effect of the fixed lay 
days altogether. The words do undoubtedly 
create a difficulty, but I  think the solution is what 
was suggested by Mr. MacKinnon. The general 
frame of this printed form and its effeot, except 
as regards Sharpness, is that of a charter-party 
without fixed lay days. The words of clause 11 
now under discussion are suitable enough for a 
charter-party of that kind. The breach of con
tract involving payment of demurrage is not 
using due diligence, which may be called a fault, 
lu rn  the charter for the purposes of Sharpness 
into a fixed lay day charter, and the breach of 
contract becomes merely the fact (excepted causes 
excluded) of not keeping time. That would not 
naturally have been described as the result of a 

fau lt” of the charterer, but the word is there, 
snd it must be read when clause 20 applies as 
descriptive merely of his breach of an absolute 
contract, though actually it is not his fault. Or 
fo put it more shortly, it  may be said that where 
clause 20 operates the words “ through any fault 

he charterer or merchant” become inapplic-

The next question is, when did the time begin 
to run ? Under the charter-party as printed the 
?hlP having by the express words to proceed to a 
berth as ordered, was not an arrived ship, and 
uould not be ready to discharge until she got to 
phe berth. Of a ship under Bucb a charter-party 

can never be said that she is ready in herself to 
Unload before she gets to the berth, that expression 
being only applicable, in the absence of some 
special provision ante dating her readiness, to a 
snip which has arrived. I t  can only apply to a 
snip not yet in an unloading berth if under the 
erms of the charter-party, and in accordance with 
he rules expounded in Leonis Steamship Company 
■ Rank (11 Asp. Mar. Law Oas. 142; (1908) 1 

*-• B. 499), her arrival is complete on reaching a 
j^erth°r dock and before she reaches an unloading

By the letter of the 19th July time was made to 
cunt by reference to the time when the ship is 

,, .Ported ready to discharge. I f  it had only said 
!s reported ” the time would, of course, have run 

fi the report, and arrival, within the meaning of 
it 9 2i!arter-PArfcy. could have nothing to do with 
t '. lhe  position would have been as in Horsley 
sh Wt ,V Boechlin9 Brothers (1908, S. 0. 866). But 
tl)6r 8 a 8̂0 .̂° k0 ready to discharge, and I read 
wifi mea.n*Pg ready to discharge in conformity 
hav toe Pr'nte<? charter-party under which, as I  
tad9 a rea<̂ y said, she could not be ready till she 
Hof i to ber berth, because till then she would 

I  be an arrived ship.
desf°an- 866 no*-b‘n3 *n this letter to alter the 
tjj 'PAtion at which this ship is to arrive from 
Sen to be named in ¡Sharpness Docks
a j-™ra"y> so as to bring her in this respect under 
py -Ubentclass of charter-party altogether. This 
P o t? 10“ *8 designed to draw a line at noon, and 
could°, vary.the conditions under which the ship 
tha(. • 08 sa*d to be ready to discharge. To do 
sar the sense contended for it would be neces- 
W th  °  'nser,t some such words as ** whether in 
C0. or n°t,” as was done in N orthfie ld Steamship 

l ‘ ay y  v. Compaynie VUnion de Oaz (12 Asp.
1 Eaw Cas. 87; 105 L. T. Rep. 853; (1912) 
pro '- . • 434), where the decision turned on that 

>sion. In  fact, the defendants here did 
'  ol. X I I I . ,  N. S,

unload a little of the cargo in the tidal dock 
on the 23rd, doubtless to save time and be 
Bomucb to the good, but there is nothing from 
which I  can infer that there was an agree
ment to ante-date the running of time. In  the 
result, time began to count on the morning of 
the 24th, from which time the charterers had 
eight days.

The only other question is whether half a day 
is to be allowed for rain on Tuesday, the 28th 
Sspt. According to the log, the day began with 
light rain and ended with heavy rain. Meteoro
logical records state that 40in of rain fell that 
day. Work, in fact, went on till one o’clock.

Mr. Reece, the stevedore for the ship, being in 
fact the stevedore to the dock company and 
approved as acting for the ship by the charterers 
under clause 21 of the charter-party, reported to 
the owners a few days afterwards that rain 
stopped work at the same time as the only 
lighter available was fully loaded—namely, at 
one o’clock. Mr. Reece gave evidence before me, 
but was unable to tell me when the other timber 
vessels stopped for the rain. I t  is clear that work 
having proceeded till one o’clock—that is to say, 
an hour and a half into the second half of the 
day it was getting near the time when enough 
work would have been done in the latter half of 
the day to prevent that half-day being allowed 
for rain.

In  these circumstances, in the absence of in
formation as to when the other ships stopped,
I  am not satisfied, and it was for the charterers, 
who are local people at Gloucester, to satisfy me 
that rain stopped work precisely at one, or early 
enough thereafter to entitle the charterers to 
claim the half-day. Judgment must be for the 
plaintiffs.

Judgment fo r  p la in tiffs .
Solicitors for the plaintiffs, Downing, Handcock, 

M iddleton, and Lewis, for Bolam, M iddleton, and 
Co., West Hartlepool.

Solicitors for the defendants, Trinder, Capron 
and Co.

J u ly  13, 14, and 17, 1916.
(Before R o w l a t t , J.)

E a s t e r n  C o u n t ie s  F a r m e r s ’ C o -o p e r a t iv e  
A s s o c ia t io n  L i m i t e d  v . N e w h o u s e  a n d  
Co. (a)

Carriage o f goods— Delivery ex ship to ra ilw a y_
Deposit in  carriers ’ warehouse— Destruction by 

f ire — L ia b ili ty  o f carriers.
The p la in tiffs  directed the defendants—the owners 

o f a line o f steamships which were carry ing  
certain goods fo r  delivery to the p la in t if fs —to 
“ deliver ex ship to the ra ilw a y  company to our 
order.”  The contract contained a clause p ro 
tecting the de fendan t fro m  lia b il ity  fo r  damage 
to goods by fire . On a rr iv a l the goods were not 
taken direct to the ra ilw a y  station, but were 
placed in  the defendants' warehouse ad jo in ing  
the quay. Here a f ire  broke out, and the qoods 
were destroyed. The p la in tiffs  brought an action 
fo r  breach o f contract and duty in  .handling the 
goods, contending that, in  view o f the instructions  
sent to the defendants, the goods should never

(a) Reported t y  L eonard O. T homas, Esq., Barrle ter-»H ,»w

3 M
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have been pu t in to  the warehouse, and that, as 
they had been so dealt w ith , the defendants were 
liable fo r  the ir loss and could not ava il themselves 
o f the protection afforded by the terms o f the
contract. ,

Held, tha t the expression “ ex ship d id  not 
exclude the tak ing  o f goods in to  warehouse fo r  
the purpose o f dispatching them by cart to a 
ra ilw ay, and that in  this case, the removal o f 
the goods in to  the warehouse being jus tifiab le , 
the defendants were entitled to ava il themselves 
of the protection afforded by the contract.

C o m m e r c ia l  C o u r t .
Action tried by Rowlatt, J.
The plaintiffs were a limited company dealing 

in agricultural produce generally. The defen
dants were a company owning a line of steamers 
sailing from Hull to various places, among which 
was Yarmouth. In  July 1915 the plaintiffs, who 
were expecting delivery of thirty tons of oil cake 
from the north of England, which was being con
veyed by the defendants’ line of steamers, sent a 
notice to the defendants in the following terms :
“ Deliver ex ship to the railway company to our 
order ” The goods were in consequence only 
insured against marine risks until delivery.

Instead, however, of being delivered direct from 
the ship to the railway station, on arrival the oil 
cake was put into the defendants warehouse 
adjoining the quay. On the 19th July 1915 a 
fire broke out in the warehouse and the oil cake 
was destroyed.

The contract between the parties contained 
this clause:

Newhouse and Co. are n o t responsible fo r loss o r 
damage by fire  w h ile  ly in g  fo r  shipm ent, collection, 
de livery, or in  the  oourse of tra n s it, a t th e ir  w ha rf or 
warehouse, o r any other w ha rf o r warehouse a t w hich 
they may be placed, landed, o r kep t, nor fo r  any loss or 
damage occasioned to  the  goods w h ile  shipping, w harf- 
ing , storing, carting , land ing, o r lig h te rin g  the same, or 
in  any way a fte r discharge, nor fo r the  acts, neglects, 
or defaults o f servants.

The plaintiffs brought this action against the 
defendants for breach of contract and duty in 
regard to the carriage and delivery of the oil cake 
which, they alleged, had resulted m its loss.

Greer, K  C. and H. A. M cCardie  for the plain
tiffs.—The oil cake should never have been put 
into the warehouse. I t  should have been taken 
straight from the ship to the radway station, or, 
if  that was impossible, it  suould have been placed 
upon the quay until Buch time as conveyance to 
the station was practicable. The defendants 
acted wrongly in putting it into the warehouse, 
and are responsible for its loss. The protection 
afforded them by the contract cannot in the 
circumstances avail them.

A. A . Roche, K.C. and Alec Neilson for the 
defendants.—The conduct of the defendants was 
throughout reasonable, and the defendants, in con
sequence, are not liable to the plaintiffs m respect 
of the damage to the goods. I t  was impossible 
for the defendants to deal with all the cargo of 
the ship at once. They are clearly protected by 
the terms of the contraot.

R o w l a t t , J.—This is an action for the loss of 
goods intrusted to the defendants for carnage. 
There were certain exceptions in the printed 
document under which the business was done

between the parties, and the point was taken on 
the pleadings that these exceptions did not form 
part of the contract. That point was quite 
properly given up by Mr. Greer at the commence
ment of the case. I t  is a point of which nothing 
whatever could have been made, because, when 
business people are dealing together, it  is quite 
hopeless to raise any question as to whether 
printed conditions of this kind are part of the 
contract. I t  is also quite rightly admitted that 
if  the condition, being part of the contract, 
applied to the goods at the time of the loss, that 
could not be maintained. .

The defendants are shipowners, and their 
contract was to carry the goods in question from 
Hull to Yarmouth, and there deliver them ex 
ship on rail. They were to be paid for carting 
and some other small charges, and the carriage 
included landing and carting to the rail^ The 
loss resulted from a fire at the defendants quay 
at Yarmouth, where they had put the goods into 
a warehouse pending carting to the railway. The 
fire was on the 19th July 1915, and some of the 
goods had been in the warehouse from the 14th 
or 15th. Others had only arrived, I  think, the 
day before the fire, and had only just been put 
into the warehouse. .

The plaintiffs Bay that putting the goods into 
the warehouse was a dealing with them not 
warranted by the contract at all, and therefore 
the exceptions, referring as they do only to risks 
occurring when the goods are being handle , 
accordingly did not apply to goods in the ware
house. Further, they say that not only are the 
expressed exceptions not applicable, bub that, the 
goods having been put by the defendants in 
warehouse without authority, the defendants are 
absolutely responsible for their loss by a risk, 
external to the goods themselves, operating m » 
place where the defendants had no business to 
put the goods. ltr

The principles involved are clear. The omy 
difficulty is to appreciate correctly the facts con
nected with the business so as to see whether o 
not the defendants had authority to put the goods 
into warehouse for the purpose-and for the tim 
they did put them there. .

These goods were to be put on rail ex snip- 
The practioe was for the plaintiffs, if they 4csVr®. 
the goods so dealt with, to advise to that effe 
the defendants before the arrival of the ship, an 
they did so in this case. I f  they did not so advise , 
the goods went into warehouse. The plaintin 
afterwards ordered them ex warehouse, and 
this latter case defendants made a small obarg» 
and after a certain time they also charged a war
house rent. , „ . . .  „

The plaintiffs at first argued that these t 
courses of dealing being in the contract, t 
goods ex ship could not be put into warehouse 
a ll; that they must be hoisted straight out o f*  
ship into carts, or, if that could not be 
placed on the quay, and wait there under » * 0 
paulin, and that on no account could they n» 
been put into warehouse. . nt.

I  find no difficulty in rejecting this argunm* 
The expression “ ex ship ” does not exclude taki » 
the goods into warehouse for the purpose of 
patching them by cart to the railway. „  
defendants, as the owners of these small ooaB * £  
steamers, carrying cargoes of multifarious Pa 

, which they require to unload with all disp»
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and without loss of time, cannot be expected to 
sort the goods at the ship as they are being 
hoisted from the hull. Common sense requires 
that they should have terminal premises, as in 
fact they have on the quay, where they can sort 
goods for forwarding to where they require to send 
them in due course. The real point made by the 
plaintiffs is that the goods were not here for the 
purpose of being forwarded, but were taken here 
m order to allow the defendants, for their own 
convenience, to delay the forwarding of them, 
and that this was the interposition of a new stage 
in the transaction not contemplated, and the 
plaintiffs further say there was no distinction 
between the goods which came in on the day of 
the fire and those which had been in four or five 
days. The purpose for which they were there was 
the same in either case, and I  am inclined to agree 
that, from the point of view of the plaintiffs’ 
argument, there was no distinction.

W hat I  have to determine is whether the 
purposes for which they were taken into the 
warehouse was justifiable.
. The defendants’ steamers come in at somewhat 
irregular intervals of a week or less. The defen
dants contract for the cartage required to take 
the goods to the rail, and their arrangements are 
made so as to keep deliveries in general level with 
arrivals, getting rid of the cargo of each steamer 
by the time the next comes in, thus keeping their 
cartage requirements fairly constant. Some of 
the goods are perishable, and they go first. They 
might also send other goods if they are required, 
plaintiffs’ oil cake, not being perishable, was left 
to the end. Does that, so far as the oil cake is 
concerned, introduce a new and unauthorised 
stage in connection with the transaction ? I  do 
~°t think it  does, and I  think the defendants, 
Carrying on as they do the business of carriers by 
nese local steamers, and performing also for the 

Plaintiffs the function of forwarding agents, must 
contemplated as arranging their business in 

e way they have arranged it, not intending to 
ope instantly with each cargo as it arrived, and 
°en relapsing into comparative inertia until the 

°oxt one comes in.
Therefore, I  think they were covered by the ex- 
ption. Mr. Roche argued that if  I  held that the 

j  ? OT?l into the warehouse was justifiable, their 
mention there could not be complained of. That 

th6? ^ r' Greer's point, which was 
th^* was nota prolongation of a mere passage 

rough warehouse on the way to the carts, but 
as a subsequent deposit of another kind, which 
8 not warranted. I  have come to a conclusion 

Ti?8t  ^ r‘ Greer on the facts, 
therefore I  must give judgment for defendants 

costs.
Judgment fo r  defendants.

«Solicitors for the plaintiffs, F ie ld , Roscoe, and 
■> for B irke tt, R id ley, and Francis, Ipswich, 

so lic ito rs  for the defendants, Vizard, Oldham, 
wder, and Cash, to r  M il ls  and Reeve, Norwich.

«Sttjpme Court of g u iric a te .
COURT OF APPEAL.

M arch  15,16, and M ay  23, 1916.
(Before Lord R e a d i n g , C .J .,  W a r r in g t o n , L.J .  

and S c r t j t t o n , J.)
B o o t h  S t e a m s h i p  C o m p a n y  L i m i t e d  v . C a r g o  

F l e e t  I r o n  C o m p a n y  L i m i t e d , (a)
Sale o f goods— Stoppage in transitu— L ia b ili ty  o f 

unpa id  vendor fo r  fre ig h t— Sale o f Goods Act 
1893, 88. 44, 45, 46, 47, 48, 61.

A notice o f stoppage given d u rin g  the tra n s it and 
persisted in  upon a rr iv a l o f the goods involves an 
obligation upon the vendor to discharge the 
shipowner's lien  fo r  fre ig h t. I f  the vendor 
repudiates the obligation and so conducts h im self 
as to prevent the shipowner completing his 
voyage and earning his fre ig h t, an action can be 
m aintained by the shipowner against the vendor 
f o r  damages fo r  the breach o f the obligation  
created by the notice to take actual possession o f 
the goods upon a rr iv a l and to discharge the ship
owner’s lien  fo r  the fre ig h t in  respect o f the goods. 

B y a contract o f carriage entered in to  by the p la in 
tiffs, who were shipowners, w ith  the Construction 
Company, the p la in tiffs  carried in  the autum n  
o f 1913 by th e ir steamers certa in parcels o f  
ra ilw a y  m ateria l fro m  England to C., a small 
is land owned by the p la in tiffs  in  the G u lf o f  
Tutoya, in  B ra z il. The u ltim ate  destination o f  
the goods was P., a place which was s ix ty  miles 
up the r iv e r and could only be reached by 
lighters a t certain states o f the tide. Tutoya  
was the end o f the ocean transit. The defen
dants, who were the vendors o f the goods to the 
Construction Company, were not parties to the 
contract o f affreightment w ith  the p la in tiffs . 
The Construction Company being in  f ina nc ia l 
difficulties, the defendants, as unpa id  vendors o f  
the goods, exercised the ir r ig h t o f stoppage in 
transitu by g iv ing  due notice to the p la in tiffs  
before the steamers arrived a t the po rt o f destina
tion. B y  the contract o f carriage fre ig h t was 
payable before the departure o f the steamers, and 
the p la in tiffs  had a lien  upon the goods fo r  
unpa id fre ig h t. Upon the a rr iv a l o f the steamers 
at Tutoya the p la in tiffs  landed the goods in  
question upon the island o f C. and notified the 
defendants accordingly, but the defendants 
repudiated a ll responsibility in  respect o f the 
goods. A t  the time o f the t r ia l  the goods were 
s t i l l  a t C., and no du ty  had been pa id on them, 
nor had the p la in tiffs  received the ir fre ig h t.

Held, tha t the p la in tiffs  were entitled to treat the 
voyage as completed when the goods were landed 
at C., and to recover as damages fo r  the breach 
o f the obligation the f u l l  amount o f fre ig h t 
which they would have earned had the voyage 
been completed.

A p p e a l  by the plaintiffs from the decision of 
Bailhache, J. The facts, which are sufficiently 
summarised in the headnote, appear fully from 
the judgments.

Bailhache, J. held that the plaintiffs had not 
completed the voyage, and that they had failed to 
prove that the defendants had prevented them
(o) Reported by E dwahd J. M. Ch a p l in , Esq., Barrister-at-Law.
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carrying the goods to their destination^ and 
tendering them there. He accordingly gave judg
ment for the defendants.

The plaintiffs appealed.
M aurice H ill,  K.C. and Hon. M . Macnaghten 

for the appellants.
Leek, K.C. and Raeburn for the respondents.
The following cases were referred to :

The Tigress, 8 L . T . Rep. 117 ;
P ontifex  v. M id la n d  R a ilw a y  Company, 37 L . T . 

Rep. 403 ; 3 Q. B . D iv . 23 ;
W hitehead  v. Anderson, 9 M . &  W . 518, 534 ;
Oppenheim  v. Russell, 2 Bos. &  P. 42 ;
U nited States Steel P roducts Company v. Great 

Western R a ilw ay  Company, 113 L . T . Rep. 886 : 
(1916) 1 A . G. 189, 195', 202 ;

Chalm ers’ Sale o f Goods A c t 1893, 6 th  e d i t , p. 95.

Cur. adv. vu lt.

M ay  23.—The following written judgments 
were delivered

Lord R e a d i n g , C.J.—This case raises a novel 
and interesting point of law, of some importance 
to carriers and merchants—namely, whether an 
unpaid vendor who has stopped goods in  tra n s itu  
can be made liable for the freight on the goods, 
or for damages for having prevented the carrier 
earning the freight.

The plaintiffs claim to recover freight or 
damages from the defendants, the unpaid vendors 
of oertain goods carried by the plaintiffs and con
signed to the purchasers. The defendants were 
not parties to the contract of carriage, but gave 
notice of stoppage in  trans itu  whilst the goods 
were being carried by the plaintiffs. The plaintiffs 
acted on this notice, and claim that in the circum
stances the defendants are liable to them for the 
amount of the freight on the goods. The defen
dants deny that they have incurred any liability 
to the plaintiffs for freight or damages by tlm 
giving of this notice or otherwise. Bailhache, J. 
came to the conclusion that the plaintiffs had not 
completed the voyage, and that I hey had failed to 
prove that the defendants had prevented them 
carrying the goods to their destination and 
tendering them there, and for these reasons he 
«ave judgment for the defendants. The learned 
judge did not decide whether the defendants 
would have been liable to the plaintiffs if he bad 
found in their favour on the facts, but expressed 
the view that he should have been disposed to 
grant the relief claimed. Prom that judgment 
the plaintiffs appeal.

The plaintiffs are shipowners trading from the 
United Kingdom to ports in Brazil. The defen
dants aie manufacturers of steel rails and other 
material used in the construction of railways. 
They sold certain steel rails and fish-plates to the 
South American Railway Construction Company 
Limited, which was constructing a railway in 
Brazil under a concession from the Brazilian 
Government. In  the autumn of 1913 the defen
dants, acting under the instructions of the British 
Maritime Trust Limited, given on behalf of the 
Construction Company, delivered certain parcels 
of steel rails and fish-plates to be carried by the 
plaintiffs’ steamships to Paranahyba in Brazil. 
The defendants were under obligations to deliver 
the goods “ f.o.b. Middlesbrough ” or on certain 
te rm s  “  f .o .b . L iv e r p o o l, ”  p a y m e n t to  be m a de  in 
e xch a n g e  fo r  s h ip p in g  d o c u m e n ts . S ix  h u n d re d

tons of rails and fifty-five tons of fish-plates were 
shipped at Middlesbrough in the Napo and 400 
tons were shipped in the Eavonia  for transhipment 
at Liverpool into the Crispin . The Napo and 
the C risp in  were steamships owned by the 
plaintiffs. Although the defendants were the 
actual shippers of the rails and plates on these 
vessels for carriage to Paranahyba, they were not 
parties to the contract of affreightment with the 
plaintiffs. Under engagements made between the 
British Maritime Trust Limited, on behalf of the 
Construction Company, and the plaintiffs, the 
Construction Company were the consignees ot 
the goods, and were also treated as the shippers, 
and the freight was payable by them before the 
departure of the ship. The mates’ receipts for the 
goods as shipped were received by the defendants 
and forwarded by them to the plaintiffs, who, 
after making out the bills of lading, cancelled the 
mates’ receipts and returned them to the defen
dants. The bills of lading for the goods on the 
Napo and the Crispin , dated the 6th and 8th Cut- 
1913 respectively, were held by the plaintiffs until 
payment of the freight. The freight has not 
been paid and the bills of lading have never been 
issued. The rails and plates were never carried 
to Paranahyba, their destination under the con
tract, but were landed at Cajueiro, a small island 
owned by the plaintiffs in the Bay of Tutoya, in 
Brazil, Paranahyba being situate at a distance o>- 
sixty miles from Tutoya up the river. On a 
voyage to Paranahyba the ocean transport ends 
at Tutoya, and the carriage up the river 
Paranahyba is made by means of lighters. In *
river is navigable for the lighters only when the
tides serve, which occurs twice or thrice in ® 
month. In  the ordinary course, and if the tid 
is serving, the goods are taken from the ship 
Tutoya and immediately placed in the lighter 
for carriage to Paranahyba. I f  the tide does no 
serve, the goods are landed by the plaintiffs a 
Cajueiro and are left there until the lighters ca 
carry them to Paranahyba. There is a bonded 
warehouse at Paranahyba capable of receiving 
300 or 400 tons of cargo, but steel rails and nan- 
plates are never placed in the warehouse. 1
practice is that Custom House guards accompany
the lighters to Paranahyba, and, in the case 
heavy goods, such as steel rails aod fish-pl^ ^ 
the duty is assessed and paid in the lighters, an 
the goods are thus “ dispatched.” This term 
used to denote the passing of the goods throug 
the customs and the payment of the duty levia 
upon them. I f  the rails are not sent forward 
once for use, they must lie at Paranahyba in 
open, as there is no warehouse accommodation 
them. They cannot, however, be landed 
Paranahyba unless the duty has been paid up

^ O n  the 14th Oct. 1913 the defendants beca»® 
aware that the purchasers were in nnan 
difficulties, and on that date wrote to the P‘® 
tiffs’ agents requesting them to refrain 1 f 
handing over the bills of lading until 
notice from the defendants. On the 27th 
1913 the defendants gave notice to the plainv ^  
in the following terms: “ Please arrang: .
prevent any rails and fish-plates shipped per L, 
and C risp in  being handed over to South Am®' | 
Construction Company at Paranahyba^ wi ^  
bill of lading or our authority to release, tin 
same day the plaintiffs’ agents wrote to the a
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dants: “ We may say that we have declined to 
part with the bills of lading for the cargo shipped 
by you per steamship Napo and steamship C risp in  
to the shippers, the South American Railway 
Construction Company, pending payment by 
them of the freight due, and we now take note 
that you desire us not to part with them 
irrespective of this condition. W e are forward
ing to Messrs, the Booth Steamship Company 
Limited, Liverpool, a copy of your message. 
They may perhaps address you direct on the 
subject, as we understand the steamship Napo is 
getting due at her destination, but, failing this, 
we will advise you as Boon as we receive their 
reply—the question of lien in a Brazilian port is 
a difficult one. Would it simplify matteis if you 
paid the freight and took up the bills of lading 
under a guarantee of indemnity to the ship
owners p ” On the next day the defendants 
refused to fall in with this suggestion as to the 
payment by them of the freight. On the 
29th Oct. 1913 the defendants gave them the 
following notice to the plaintiffs :

W e beg to  irc lose  copies o f le tte rs  whioh we have 
exchanged w ith  you r agents, Messrs. M oxon, S ilt ,  
and Co. PleaBe note th a t we look to  yon no t to  hand 
over the m ateria l shipped per steamship Napo  and 
steamship C risp in  to  the South Am erican R a ilw ay  Con
s tru c tion  Company or anyone else w ith o u t a u th o r ity  
from  us. W e give you th is  notice as we understand you 
are ho ld ing our b ills  of lad ing  fo r fre igh t.

I t  is not in dispute that these letters constituted 
an effective notice of stoppage in  trans itu  and 
that the defendants, as unpaid vendors, had the 
«ght to give it, and that the plaintiffs accepted 
it and promised to act upon it. The plaintiffs 
had no alternative in the matter; they were 
bound to act upon the notice, and, if they dis
c a rd e d  it and delivered the goods to the 
consignees, they would be liable to the defendants 
tor damages for wrongful conversion: (The Tigress, 

On the 29th Oct. the Napo arrived at 
tutor a ; the C risp in  did not arrive until the 
¿5th Nov. 1913. On the 30th Oct. the plaintiffs’ 
agents at Middlesbrough advised the defendants 
° t the arrival of the Napo at Tutoya, and informed 
hem that it was necessary to take some prompt 

action to deal with the rails on board the vessel, 
■they added that the plaintiffs were willing to 
ake the defendants’ instructions regarding the 
■sposal of the rails, and in this connection would 

ac„ as agents for the defendants to hold the rails 
anaer their orderB, subject to the payment of 
cy charges which might be incurred. On the 

def^ d ^ t  ^be plaintiffs wrote to the

“  A^ e bee to  00tlfirm  onr telegram o f to-day as fo llow s : 
.A c t in g  on you r ins truc tions  we shall no t surrender 
A  ® â<b nB t °  the South A m erican R a ilw ay Company 
r  1 “ ° u t  you r a u th o r ity . W e sha ll commenoe land ing 
aus fo r th w ith  fo r you r account, ho ld ing b ills  o f lad ing 

sn ^ £U r. <b BP°sah ”  W e sha ll be glad to  have your 
Pacific ins truc tions w ith o u t delay.

n the same day the defendants replied:
of T ! ! e" ram rece*ve<h  N ote  you w i l l  no t surrender b ills  
th  achD£ w ith o u t our a u th o r ity , whioh is in  order. For 

0 res t we cannot accept respons ib ility  fo r you r land- 
'Pg ra ils  a t Tutoya.

defend ^  -^°v- 1913 the plaintiffs telegraphed to

; 0 *i^U|iave ins truc ted  us no t to  de liver the goods ex Napo 
he b i l l  o f lad ing  consignees, thus stopping the goods

on the basis o f you r lien in  tra n s it. W e are ca rry ing  out 
yon r ins truc tions , and m ust land cargo a t Paranahyba 
fo r yon r account, and look to  you fo r  a ll consequent 
charges.

On the 1st Nov. 1913 the defendants wrote to 
plaintiffs:

W h ile  we have no th ing  to  do w ith  the decision you 
have apparently a rrived  a t fo r you r pro tection  to  land 
the m a te ria l a t Tu toya  instead o f Paranahyba . . .
we look to  you to  ho ld the b ills  o f lad ing  a t our 
disposal, bo fa r  a6 they re la te  to  the goods supplied by  
us, u n til fu r th e r notice.
The plaintiffs then advised the defendants to 
appeal to the judicial tribunal at Paranahyba for 
restraint of delivery. On the 4th Nov. 1913 the 
defendants requested the plaintiffs to make this 
appeal in respect of the shipment per Napo and 
C risp in , but later, and before effective steps had 
been taken, withdrew the request (the 26th Nov. 
1913), stating that “ our friends the South 
American Railway Construction Company have 
given us their undertaking that they will not deal 
with the goods or take any steps to our detriment 
until our account has been paid.” A number of 
letters and telegrams passed thereafter between 
the parties and their agents which did not change 
the situation. The plaintiffs continued to insist 
that, as the defendants had given instructions to 
stop the goods and also not to deliver them, the 
plaintiffs looked to them for all attendant charges, 
including freight. The defendants, on the other 
hand, persisted in repudiating all responsibility 
for freight or other expenses payable by the 
shippers for the landing of the goods or otherwise. 
They would only admit responsibility for expenses 
incurred on their behalf by the plaintiffs after the 
goods had been landed. The shipowners had 
carried the goods to Tutoya, and were ready and 
willing to forward them by lighter to Paranahyba, 
but it was useless to send them to Paranahyba 
unless it was intended to pay the duty upon them, 
as they could not be landed at Paranahyba until 
the duty had been paid, and, if not paid, the goods 
must either be brought back to Tutoya or left 
indefinitely in the lighters. Who was to pay the 
duty P Tbe unpaid vendors repudiated all respon
sibility. The consignees were insolvent and could, 
or in any event would not pay the duty. They 
could not pay the purchase money, and had agreed 
with the defendants that they would not deal with 
tbe goods until it was paid. In  these circum
stances what were the shipowners to do P Clearly 
they were under no obligation to pay the duty. 
But the goods must be discharged; they could 
not remain in the ship or the lighters, and the 
ship could not remain indefinitely at Tutoya— 
neither could the lighters remain indefinitely at 
Paranahyba or Tutoya. The course taken by the 
plaintiffs was to deposit them at Cajueiro, where 
they lie to this day. By the freight contract tbe 
plaintiffs have a lien upon the goods for unpaid 
freight, and the goods are held by the plaintiffs 
subject to their lien. A t the date of the trial the 
duty had not been paid upon the goods, delivery 
had not been made at Paranahyba, the plaintiffs 
had not received their freight, and the defendants 
had not obtained their purchase money.

Upon these facts the question arises whether 
the plaintiffs can recover the freight or damages 
from the defendants. Bailhache, J. thought not.
In  order to  determ ine whether the learned judge ’s 
conclusion was r ig h t, i t  is, in  m y judgm ent,
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necessary to ascertain the legal position of the 
carrier and the vendor when a valid notice of 
stoppage in tra n s itu  has been given. When 
goods are stopped, there is usually no difficulty 
as to the payment of the freight to the shipowner; 
the vendor pays it in order to discharge the ship
owner’s lien and to regain actual possession of 
the goods. The present case is exceptional in 
that the vendors insist upon the stoppage but 
refuse to pay the freight. They say to the ship
owners : “ The goods must not be handed to the 
consignee because of our notice of stoppage, and 
we will not take actual possession of the goods 
as we should have to pay the freight. Ton must 
continue to hold the goods subject to our notice 
of stoppage.” The plaintiffs say: !! You, the 
vendors, are the only persons to whom the actual 
possession of the goods can be given, and you are 
under obligation to take actual possession, which 
will involve the payment by you of the freight.”

In  the circumstances, what are the rights and 
obligations of the parties ? The right of stoppage 
in  trans itu  was introduced into English law in 
the seventeenth century, and the first reported 
case on the subject is in the year 1690: ( Wise
m an  v. Vandeputt, 2 Yern. 203). As the right 
arises only in the case of insolvency, it  came to 
be recognised in our courts in the first instance 
through the medium of the bankruptcy jurisdic
tion of the Lord Chancellor, which was of 
statutory creation. The right is not peculiar to 
the law of England; it was part of the law 
merchant existing in most of the commercial 
States of Europe before it  was recognised as part 
of our law. In  1743 Lord Btardwicke received 
evidence of the custom of merchants as to 
stoppage in  tra n s itu  and then applied the rule. 
He based his decree both upon the custom proved 
before him and upon the justice of the case.
(Snee v. Prescot, 1 Atk. 245). In  1841 Lord 
Abinger in Oibson v. Garruthers (8 M. & W. 
321, 338) gave a full and interesting account 
of the history of the introduction of stoppage in  
tra n s itu  into our law and reviewed the authorities. 
He referred to the opinions expressed by courts 
of equity that the right was founded upon »«'me 
principle of the common law and of the practice 
in courts of law to call the right a principle of 
equity which the common law had adopted. He 
pointed out the difficulty, owing, perhaps, to its 
foreign parentage, of reducing this right to some 
analogy with the principles which govern the law 
of contract as it prevails in this country between 
vendor and purchaser. This difficulty, in spite of 
decisions and legislation, has not been entirely 
solved. Lord Abinger came to the conclusion 
that the right had been adopted as part of the 
law merchant and formed part of the common 
law of England.

What is the right ? I t  is the right of the 
unpaid vendor, on discovery of the insolvency of 
the buyer, and notwithstanding that he haB made 
constructive delivery of the goods to the buyer, to 
retake them if he can before they reach the 
buyer’s possession. I t  is a right founded upon the 
plain reason that one man’s goods shall not be 
applied to the payment of another man’s debt: 
(D ’A qu ila  v. Lambert, 2 Eden, 77 ; Benjamin on 
Sales, p. 817). I t  is the right not only to counter
mand delivery to the purchaser, but to order 
delivery to the vendor : (The Tigress, sup .;
United State's Steel Products Company v. Great

Western R a ilw ay Company (sup.) at p. 202, per 
Lord Atkinson). Dr. Lusbington adds, in The 
Tigress (sup.) : “ Were it otherwise, the right to 
stop would be useless and trade would be 
impeded.” That the vendor has the right to 
order delivery to himself cannot be disputed ; but 
does the notice to the carrier place the vendor 
under obligation to the carrier to take delivery or 
to give directions for delivery of the goods ? I  
think it does. The goods have been received by 
the carrier to be delivered to the purchaser. 
When the vendor has placed the goods in the 
actual possession of the carrier he has performed 
his contract of sale and has made delivery to the 
purchaser. The property in the goods and the 
right to possession have passed to the purchaser, 
but the notice of stoppage operates to defeat the 
purchaser’s right to the possession of the goods 
and transfers it  to the vendor. Although doubts 
existed in the past as to whether or not the con
tract of Bale was rescinded by the exercise of 
the vendor’s right of stoppage in  trans itu , they 
have lone since been dispelled : (Kemp v. Falk, 
5 Asp. Mar. Law Gas. 1 ; 47 L. T. Rep. 454 ;
7 App. Cas. 573, 581, per Lord Blackburn; and 
the law is now to be found in the Sale of 
Goods Act 1893, 56 &  57 Yict. c. 71). Stoppage 
in  trans itu  is dealt with in the statute by sects. 44 
to 48. By sect. 61, sub sect. 2, the rules of the 
common law, including the law merchant, save in 
so far as they are inconsistent with the express 
provisions of the Act, continue to be applicable 
to contracts for the sale of goods. By sect. 48, 
sub-sect. 1, it  is provided that the mere exercise 
by an unpaid vendor of his right to stop in  trans itu  
does not rescind the contract of sale : (see also 
United States Steel Products Company v. Great 
Western R a ilw ay Company, sup., at p. 203, per 
Lord Atkinson). The vendor may resell the 
goods, provided he has complied with certain con
ditions, and recover damages from his original 
buyer for loss occasioned by the breach of the 
contract: (sect. 48, sub-sect. 3). But after the 
notice is given by the vendor to the carrier the 
right to possession of the goods is resumed by 
the vendor ; that is the effect of the notice, and 
the carrier is under obligation to give actual pos
session to the vendor only or according to hie 
directions. To use the words of the codifying 
statute, the carrier “ must deliver the goods to or 
according to the directions of the seller • 
(sect. 46, sub-sect. 2).. The carrier cannot be 
under obligation to deliver the goods upon arrival 
to the purchaser, his consignee, and also to the 
vendor who has given notice of stoppage. From 
the giving of the notice, and so long as the notice 
is operative, his obligation is to deliver, not to the 
consignee, but to the vendor.

I t  was argued in this case that the vendor 
obtained all the benefits of the notice without 
incurring any liabilities. As I  have already 
said, I  cannot accept this argument. The vendor, 
by the act of giving notice of stoppage, has 
prevented the shipowner making delivery to hi* 
consignee, and the vendor, in my judgment, 
under the correlative obligation to the shipowne 
to take delivery or give directions for delivery- 
I f  there is a lien for freight due in respeot of 
goods, the vendor’s obligation to take deliver? 
involves the further obligation upon him to P4? 
the freight, for he cannot get actual possessio 
until he has discharged the shipowner’s lien »°
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j as Lord Kenyon observed, being a relaxation of 
the old rule that required actual possession to be 
taken. To get actual possession of goods
carried the vendor must discharge the ship
owner’s lien (if any) for freight. There
fore satisfaction of the lien for freight must 
have been and still is an integral part of the 
stoppage of goods in  tra n s itu  by the method of 
taking actual possession. Actual possession can 
only be taken of goods in transit when the goods 
arrive ; by sect. 45, sub-sect. 1, they are deemed 
to be in transit until the buyer takes delivery— 
until that time there is a right in the unpaid 
vendor to resume the possession on arrival if he 
can. I f  the stoppage is by means of notice given, 
the vendor, upon arrival of the goods, is in the 
same position as if he had taken actual possession 
of the goods—that is to say, he is the sole person 
entitled, and, as I  think, obliged, to take or order 
delivery of the goods. He cannot get actual 
possession unless he is ready and willing to dis
charge the lien for freight. I  am therefore of 
opinion that a notice of stoppage given during the 
transit, and persisted in upon arrival of the goods, 
involves an obligation upon the vendor to dis
charge the shipowner’s lien for freight—that is, 
to pay the freight due in respect of the goods 
carried. To get the goods he must free them 
from the lien.

There being, then, an obligation upon the 
vendor to take delivery and discharge the lien by 
paying the freight, it  follows that, if he repu
diates the obligation and so conducts himself as to 
prevent the shipowner completing his voyage and 
earning his freight, an action can be maintained 
by the shipowner against the vendor for damages 
for the breach of the obligation created by the 
notice to take actual possession of the goods 
upon arrival, and to discharge the shipowner’s 
lien for the freight in respect of the goods. The 
damages may be the equivalent of the freight.

Having arrived at this conclusion, it  must now 
be considered whether in the present case the 
plaintiffs’ right of action is defeated by their 
failure to complete the voyage to Paranahyba. 
Bailhache,, J . deoided, without determining 
whether or not there would otherwise have been a 
right of action in the plaintiffs, that they could 
not recover because the plaintiffs had not proved 
that the defendants had prevented the completion 
of the voyage, W ith all respect to the learned 
judge I  cannot arrive at the same conclusion, 
having regard to my view of the legal position of 
the defendants. In  my judgment, when the 
goods arrived at Tutoya, the plaintiffs were 
ready and willing, then and at all material times, 
to complete the voyage and carry the goods to 
Paranahyba. The obstacle to the continuance of 
the voyage was the non-payment of the duty 
and the repudiation by the defendants of all 
responsibility for freight, charges, or expenses. 
For the reasons already given, I  think this was a 
repudiation of their obligation to take delivery, 
and that they were bound to provide the duty, or 
to make arrangements for its payment, so as to 
enable the voyage to be completed. As they 
refused, the goods were landed and are still at 
Cajueiro. In  my opinion the plaintiffs are entitled 
in these circumstances to treat the voyage as 
completed, and to recover, as damages for the 
breach of the obligation, the full amount of 
freight which they would have earned had the

freight due in respect of the carriage of the goods 
in question, but not in respect of freight due by 
the consignee to the shipowner on other goods: 
(Oppenheim v. Bussell, sup. ;  United States Steel 
Products Company v. Great Western R a ilw ay  
Company, sup.). Although there is no decision to 
be found in the books making the vendor liable 
in the circumstances for the freight upon the 
goods stopped by him, I  think the earlier cases 
point in the direction of such an obligation upon 
him.

The history of the recognition of this right of 
stoppage in  trans itu  in English law is that, at 
first, it waB thought actual possession of the 
goods was necessary to constitute a valid stop
page in  transitu . Lord Hardwicke was at one 
time of this opinion (see Snee v. Prescot (sup ) ;  
but later it was held that actual possession by 
the vendor was not necessary. In  1787 it was 
held by Grose, J. in Licltbarrow  v, Mason (1 Sm. 
L. 0., 12th edit., pp. 726, 740) that “ it is now the 
clear, known, and established law that the con
signor may seize the goods in  trans itu , if  the 
consignee become insolvent before the delivery 
of them.” In  1798 Lord Kenyon said in Northey 
and Lewis v. F ie ld  (2 Esp. 613): “ The courts 
had of late years leaned much in favour of the 
power of the consignor to stop his goods in  
t ra n s itu ; it was a leaning to the furtherance of 
justice. Lord Hardwicke had been of opinion 
that, in order to stop goods in  transitu , there 
®ust be an actual possession of them obtained by 
the consignor before they come to the hands of 
the consignee; but that rule has since been 
relaxed; and it was now held that an actual 
possession was not necessary; that a claim was
lor?0'6“ * ’ and to that rule he A scribed.” In  1802 Lord Alvanley expressed the same view in 
Cppenheim v. Bussell (sup.). He said: “ This was 
an action brought by the plaintiff as consignor 
against a carrier for the recovery of goods, and 
”  18 stated upon the case that the goods were 
demanded by the plaintiffs before they either 
actually or constructively reached the hands of 
the consignee. According to the general rule the 
carrier under these circumstances was bound to 
deliver them and was liable, as Lord Kenyon very 
properly determined, to an action of trover if he 
did not deliver them. Though no act of seizure 
ensue, yet if tender be made of the sum due for 
the carriage, the person sending the goods has 
Jr? right to resume them, and that was done in
P kiCa8e’” In  L i t t  v’ CowleV (7 Taunt. 169, 170) 
f  hhs, 0. J ., referring to past cases, said : “ I t  was 
ormerly held that the only way of stoppage in  
tonsitu  waB by actual corporal touch of the 

goods. I t  has since been held that after notice 
to a carrier not to deliver, he is liable for the 
«oods in trover against himself if he does not 
deliver them.”
, Now, by sect. 44 of the statute, when the buyer 
rj6c° me8 insolvent, the unpaid vendor has the 
as s i  * °  re8ume possession of the goods bo long 

they are in course of transit, and he has rights 
Bale under sect. 48. The method of effecting 

sin B? i st°PPag0 »8 by taking actual posses- 
to fk kbe goods, or by giving notice of the claim 
j.u carrier or other bailee in whose possession 

8 goods are: (sect. 46, sub-sect. 1).
„ A ™  statute thus gives two ways of effecting 

PPaRC- The first is by taking aotual posses- 
“» and the second by notioe of claim, the latter,
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voyage been completed: see (Stewart v. Rogerson,
L. Rep. 6 C. P. 424). They claim, and I  think 
rightly, to be placed in the same position as if 
the vendors had discharged their obligation and 
enabled the voyage to be continued to Paranahyba. 
I t  is immaterial that, after the repudiation by the 
defendants, the plaintiffs acted in their own 
interests and for their own protection as regards 
the freight.

The defendants strenuously contended that 
Pontifex  v. M id land  Railw ay Company {sup.) was 
a decision which supported their view, but upon 
examination of that case I  do not think it has 
any bearing upon the problem now before the 
court. There the vendor had given to the 
defendants, a railway company, notice of stuppage 
in  trans itu  of goods consigned to the purchasers, 
but the railway company refused to act on the 
notice and delivered the goods to the consignee. 
The vendor thereupon brought an action for 
damages for the wrongful conversion of the 
goods, and the sole question in dispute in the case 
was whether the plaintiff, having recovered a sum 
exceeding lO i, was or was not to be deprived of 
costs. The decision turned upon the meaning of 
certain words in sect. 5 of the County Courts Act 
1867, and the question was whether the action 
was “ founded on tort,” and not on contract, 
within the meaning of that section. The court 
held that it  was founded on tort, and Cockburn, 
C.J., in delivering the judgment, said, at p. 26 :
“ The difficulty arises in a case like the present, 
where there is undoubtedly an unauthorised inter
meddling with property, but the act is connected 
with a contract originally entered into, and there 
is ground for regarding it as founded on that 
contract, or some new contract implied from the 
circumstances ” ; and later on he says, at p 28: 
“ The contract of the defendants was to carry 
and deliver. But under the circumstances which 
arose, the law gave the plaintiff the right to put 
an end to that contract and to demand back the 
possession of the goods, and he did so. From 
that time the retention of the goods and the 
dealing with them by the defendants became 
tortious.” And this agrees with the view which 
was always taken of such.a case when the action 
for trover existed, for Buch a misdelivery after 
notice was always treated as a wrongful con
version.

The defendants argued that this case esta
blished that the refusal of the carrier to act upon 
the notice, and the delivery by him of the goods 
to the purchaser notwithstanding the notice, was 
a tortious act and not the breach of a contractual 
obligation. The decision was that an action for 
wrongful conversion of the goods was an action 
“ founded on tort ” within the meaning of the 
section, notwithstanding that there might be 
ground for regarding it as an action founded on 
“ some new contract implied from the circum
stances,” just as an action by a passenger 
against a railway company for damages for 
personal injuries caused by the negligence of the 
defendants in the conveyance of passengers has 
been held under similar statutes to be founded 
on tort notwithstanding that it  might also be 
founded upon contract: (Taylor v. Manchester, 
Sheffield, and Lincolnshire R a ilw ay Company, 71 
L. T. Rep. 596; (1895) 1 Q. B. 134). In  the 
present case the plaintiffs had not refused to act 
upon the notice, but, on the contrary, had expressly

agreed with the vendors, upon receipt of the 
notice, that they would act upon it.

I  am of opinion, for the reason expressed, that 
this appeal should be allowed and judgment 
entered for the plaintiffs for 27431 14s. 7d. with 
costs here and below.

W a r r in g t o n , L.J.—The plaintiffs are ship
owners. Under a contract of carriage entered 
into by them with the South American Rail
way Construction Company, they carried in the 
autumn of 1913, in two ships called the Napo 
and the Crispin, certain parcels of steel rails and 
other railway material from ports in England to 
Tutoya.a place on the coast of Brazil. The ultimate 
destination of the goods was Paranahyba, a 
place about sixty miles up a river from Tutoya, 
from which the goods have to be conveyed 
in lighters. Tutoya is the end of the ocean transit. 
The defendants are the vendors of the goods to the 
Construction Company. The contract of carriage 
was not made with them, nor were they in any 
sense parties to it. Believing, as it turned out to 
be the fact, that the Construction Company was 
insolvent, the defendants exercised their right of 
stoppage in  trans itu  by giving the proper notice to 
the plaintiffs. Though the contract of carriage 
provided for payment of the freight in London and 
Liverpool respectively before the departure of the 
steamers, the freight was and still remains unpaid. 
For reasons sufficient and intelligible from their 
own point of view, the defendants have not seen fit 
to take actual delivery of the goods to them
selves or to give direction? for their delivery to 
any other person. The plaintiffs’ lien for f re ig h t  
remains effective with such rights as are attached 
to it. The plaintiffs had not parted with the 
actual possession of the goods.

The plaintiffs, by the present action, seek to 
establish and enforce a personal liability on the 
part of the defendants for the freight or for an 
equivalent amount by way of damages.

There wa3 at first some uncertainty as to the 
mode in which their case was presented, but 
before the close of the argument it was, I  think, 
made clear that they asserted as against the 
defendants a contractual or quasi-contractual 
obligation arising out of the relation brough 
about by the stoppage in  transitu . The case was 
put in this way : Tbat by preventing delivery to 
the consignees the defendants ought to be treated 
as put in their place, and, whils they are on the 
one hand entitled to require delivery of the goods 
to themselves, or according to their directions, 
they are on the other hand bound to accept or 
give directions for such delivery and thus 
incidentady to pay the freight. Before the 
learned judge the matter was dealt with in a 
somewhat different way. I t  appears to have been 
assumed on the facts that the contract of carriage 
was not performed by the plaintiffs so as to 
entitle them to recover from the buyers because 
they did not carry the goods from Tutoya to 
Paranahyba, but landed them on an island 
belonging to themselves off the former port, »D" 
it  was alleged by the plaintiffs that they weF 
prevented by the action of the defendants, > 
neglecting either to take delivery of the goods o 
to give directions for delivery, from performing 
their duty and earning their freight, and that t» 
defendants must make good the amount of f reig  ̂
by way of damages for such neglect. The learn0, 
judge, on the facts, came to the conclusion tba >
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assuming the contract of carriage had not been 
performed, the plaintiffs had not established that

[ C t . o f  A p p .

they were prevented from so doing by the action 
ot the defendants, and on that ground gave iudg- 
ment for them. In  the view he took it became 
unnecessary for him to consider whether there lay 
upon the defendants the obligation the neglect of 
daim WaS r6lieii ° n in suPP°rt o£ the plaintiffs’

I  have come to the conclusion on the facts 
that, as between the plaintiffs and the defendants 
at all events, the plaintiffs have, in the peculiar 
circumstances of this case, done all that was 
reasonably necessary to entitle them to require 
the defendants to take delivery of the goods if the 
Jatter are in law bound to do so.

A t Tutoya there is no Custom House or bonded 
warehouse of any kind. A ll goods have.to be 
conveyed to Paranahyba in lighters. The bonded 
warehouse at Paranahyba is unsuited for the 
accommodation of a cargo such as that in ques- 
tion. Inasmuch as the defendants refused to pay 
the duties and thus enable the goods to be 
dispatched at Paranahyba, the only practical 
°?u.r\ e.’J n my opinion, was that adopted by the 
plaintiffs, namely, to deposit the goods on their 
own island at Tutoya.
, I^ think, therefore, the question of law avoided 
oy the learned judge arises, and I  proceed to deal 
with it. The question is: “ Does the unpaid 
vendor of goods, by exercising his right to stop 
them m  tra n titu , bring himself under a personal 
obligation to the carrier to take, or give directions 
tor, delivery of the goods, involving, of course; 
the discharge of the carrier’s lien for unpaid 
freight p I  think it must be answered in the 
“thrmative. The question seems to be an entirely 
novel one. I t  can only arise in a very rare case 
of ri.aS the Present> where, owing to the nature 

the goods and the circumstances surroundin'* 
hem at the end of the transit, it  is not worth the 

**8 ® take actual possession.
I  here is no direct authority to be found in 

support of or against the plaintiffs’ claim, and I  
hink a solution of the question must be found in 

an examination of the nature of the right of 
stoppage tn trans itu . I t  is a right to resume 
Possession of the goods. The vendor, by the con- 
fact ot sale, has transferred the property therein 

Purchaser, and by delivery to the carrier 
as also transferred the possession thereof. I f  

unPaM and the purchaser is insol- 
mn ’ j  e former may resume possession. He 

do so either physically—in which case, of 
dio ru6’ for freight has ex hypothesi been
discharged or released—or he may do so by giving 

otice to the carrier of his claim, and the latter 
♦L 8 then deliver the goods to or according to 
onf - lreotiona of the vendor. This is, in my 
pinion, merely an alternative mode of resuming 

«session, and appears to have been introduced 
ter?  .taxation  of the previous stricter rule, which 

Physical possession in order to the 
t  . 9" 1'«. exercise of the right of stoppage : (see 

-Kenyon, C.J. in N orthey and Lewis v. 
hi. Jt’ Are we to say that the vendor is at
and 7 f 0 glve notice to the carrier of his claim 
fcivA j - . re^u.80 to take delivery himself or to 

directions therefor, leaving the carrier with 
^ 0  Person to whom the goods can be delivered P 
burd “0<* w°uld be to impose a very serious 

aen on the carrier. Under the contract of 
V ol. X I I I . ,  N. S.

carriage his obligation is to deliver to the con
signee. The vendor’s notice prevents him from 
so doing, and, if the vendor is entitled to refuse 
to take delivery himself, or to give directions for 
delivery to someone else, it is difficult to see how 
the carrier is to rid himself of the goods. The whole 
doctrine of stoppage in  trans itu  appears to have 
originated in the law merohant and to have been 
founded on the customs of traders, and I  
cannot believe that it can have been part of such 
customs to leave the carrier in such a position 
that he has goods of which he can require nobody 
to relieve bim at the end of his transit.

I  think, on the whole, seeing that the power of 
stopping in  trans itu  is one of two forms of 
resuming possession, it may fairly be held that 
the right thereby confirmed of obtaining posses
sion by notice is accompanied by the correlative 
?uy  , actuaUy obtaining it, with the necessity, 
if  freight is unpaid, of paying the freight and 
thus discharging the carrier’s lien.

The vendor’s obligation seems to me to arise, 
not because he becomes directly liable to perform 
the particular part of the contract of carriage 
including the payment of freight—this, in my 
°P1.ni10D» ke does not— but from the relation into 
which he enters with the carrier by placing bim 
in such a position that he cannot deliver to the 
consignee or to anyone else but the vendor or 
according to his directions.

I  think, therefore, that the appeal ought to'be 
allowed, and that the defendants ought to be 
ordered to pay to the plaintiffs the sum claimed, 
being that which they would have had to pay in 
order to obtain delivery of the goods.

Sc r u tt o n , J.— The Booth Steamship Com
pany, whom I  call “ the shipowners,” brought an 
action against the Cargo Fleet Iron Company 

wAom„ i  cal1 “ the vendors,” for a sum 
J C l  as freight or damages. The
defendants allege that in the events which hap
pened they are under no liability to the plaintiffs. 
Bailhache, J. has given judgment for the defen
dants, the vendors, and the plaintiffs, the ship
owners, appeal to this court.

The facts are shortly as follows : The vendors 
sold to the South American Railway Con
struction Company Limited, whom I  oall “ the 
purchasers,” certain rails “ f.o.b. Middlesbrough. 
Payment against shipping documents in London.” 
This contract contemplates that the vendors 
shall receive the shipping documents from the 
ship and hold them against the price. The pur
chasers made a freight engagement with the 
plaintiffs, the shipowners, under which the goods 
were to be carried to various Brazilian ports at 
shippers’ option, including Paranahyba, “ freight 
payable by the shippers in London or Liverpool 
before the departure of the ship.” The vendors 
shipped goods f.o.b. Middlesbrough, but, in cir
cumstances not clearly stated, the ships’ and 
purchasers’ agents followed a course of business 
by which on shipment the ships’ agents received 
and cancelled the mates’ receipts. They cancelled 
them because they drew up bills of lading against 
them ready to be handed against payment of 
freight to the purchasers with whom they had 
made the freight engagement ; and they sent the 
mates receipts to the vendors as evidence of ship
ment, but cancelled so that the vendors, with 
whom they had no freight engagement, could not 
claim bills of lading against them. The vendors,

3 N
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as between themselves and the purchasers, might 
probably have objected to this course of business, 
which prevented their having shipping documents 
to hold against payment of the price, but they 
did not do so before the shipments in question in 
this action. On the 29th Sept. 1913 100 tons of 
rails were shipped by the defendants, the vendors, 
at Middlesbrough in the Bavonia  for transhipment 
at Liverpool into the Crispin , bound for Parana- 
hyba. On the 4th Oct. 600 tons of rails were 
shipped by the vendors at Middlesbrough on the 
Napo, bound for Paranahyba. Apparently in 
each case the ships’ agents prepared bills of lading 
in accordance with the mates’ receipts, cancelled 
the mates’ receipts and sent them to the vendors, 
and held the bills of lading against payment of 
freight by the purchasers, to whom they rendered 
an account for freight. The bill of lading by the 
Napo  made the purchasers shippers, and delivery 
was to be at “ Tutoya (Paranahyba) to the 
purchasers or their assigns, freight to be payable 
by the shippers in London before the departure ot 
the ship. A  lien was given for freight, whether 
payable in advance or not. The shipowners were 
not liable for any “ duties or taxes. ‘ Any duty, 
tax, or impost of whatever nature, levied by any 
authority at the ports of transhipment, destina
tion, or elsewhere upon the ship, tor or in respect 
of the goods at any time between the signing ot 
this bill of lading and the delivery of the goods 
shall be paid on demand by, or collected from, the 
shippers or consignees at ship s option. The bill 
of lading by the C risp in  was in the same terms, 
except that the destination was stated to be 
Paranahyba, and the freight was payable at 
Liverpool. Both bills of lading included other 
goods shipped by the purchasers but not supplied
by the vendors. ,

A t the beginning of Oct. 1913 the purchasers 
were in pecuniary difficulties, owing to some 
dispute with the Brazilian Government as to the 
pay ment of instalments. The vendors then appear 
to have found that they had not shipping docu
ments. On the 14th Oct. they asked the shipowners 
not to deliver bills of lading for the> Napo  and 
Bavon ia  (C risp in ) to the purchasers without their 
consent, and in future to give them separate bills 
of lading for their parcel. The shipowners agreed 
to the first request, and as to the second replied, 
as was true, that their carrying arrangements 
were with the purchasers, not with the vendors.

The purchasers did not pay either freight to the 
shipowners or the cost of the rails to the vendors, 
and accordingly on the 27th Oct. the vendors, 
being unpaid, gave the shipowners London agents 
a notice—“ Please arrange to prevent any rails 
and fish-plates shipped per Napo o r C risp in  
being handed over to South American Construc
tion Company at Paranahyba without proper bill 
of lading or our authority to release — which has 
been treated throughout as a notice to stop tit 
transitu . The shipowners’ agents treated this as 
a notice to hold the bills of lading to the order of 
the vendors, whether freight was paid or not, 
forwarded it  to their principals, and added, with 
great prudence from their point of view. Would 
it  not simplify matters if  you paid the freight 
and took up the bills of lading under a guarantee 
of indemnity to the shipowners ? To which the 
vendors, with equal prudence from their point of 
yiew, replied: “ W e do not see our way to 
fall in with your suggestion. The ship

owners were at first disposed to take the view 
that the vendors had nothing to do with 
the bills of lading; but, after taking legal 
advice, expressed their willingness “ to take the 
vendors’ instructions regarding the disposal of the 
rails at Tutoya,” “ and in this connection we 
would of course act as your agents subject to the 
payment of any charges which may be incurred. 
Meanwhile, on the 29th Oct., the vendors gave a 
notice : “ PleaBe note that we look to you not to 
hand over the material shipped per the steamship 
Napo  and steamship C risp in  to the ¡south 
American Railway Construction Company or 
anyone else without authority from us. We give 
you this notice as we understand yon are holding 
the bills of lading tor freight.” This is a genuine 
“ stop in  t ra n s itu ”  notice, subject to the point 
that, while it  gives directions not to hand the goods 
to the purchasers, it  gives no positive directions 
what is to be done with them. The shipowners 
at once instructed their Maranham agents to stop 
discharge, giving as the reason difficulties 
payment freight and cargo.' The Maranham 
agents passed this on to the Paranahyba agent, 
but only gave as the reason “ difficulties payment 
freight” Bailhache, J. notes this, but as it  was 
partly corrected in two days and wholly corrected 
by the 6th Nov., and discharge was m every 
event stopped, I  attach no importance to the 
variation. On the 29th Oot. the Napo arrived at

T  Cargo for Paranahyba, which is sixty miles up 
a river which flows into the bay on which Tutoya 
is situated, only goes in the ocean ship to Tutoya- 
I t  is then transhipped into lighters, which are 
towed up the river to Paranahyba at such times 
as the draught of water permits, sometimes only 
three days a month. The stock of lighters w* 
hold about 175 tons of cargo, enough for the 
ordinary cargo from a steamer for Parana y • 
W ith vessels like the Napo, carrying 950 tons o i 
rails tor one shipper for Paranahyba, it  is neces
sary, to avoid detaining the ship, to put the cargo 
ashore on an island called Cajueiro, belonging 
the shipowners, whence it  is gradually^ remov  ̂
by the lighters. The Custom House is at Parana
hyba, and will hold some 300 or 400 tons of cargo 
Goods like rails are not put in the Custom Hous, 
but in charge of the customs officials on the beac > 
and in this case before they are landed on tn 
beach the customs duties must be paid. 
customs officials come down to Jutoya 
accompany the lighters to Paranahy ba. I f  th % 
were going smoothly, probably m this case t
goods would be admitted f re e  o f  duty under to*
purchasers’ concession and landed and taken a J 
by them. But if  goods were not landed by tn 
purchasers, but by the vendors and (or) sbiR 
owners to secure their lien, duty must be p 
before the goods were landed at Paranahyba, an > 
if  not paid, the goods would either stay in 
lighters or be taken back to Cajueiro island an 
there stored. I f  the purchasers were not 
receive the goods because they had not paid « 
and (or) freight, someone, the vendor or the smy 
owner, must pay the duty, or else it  was no 
going through the formality of lightering 
goods from Tutoya to Paranahyba in order 
lighter them back again. . u0

On the 31st Oct., by telegram and letter, * 
shipowners told the vendors they were 

, land the rails, i.e., at Tutoya, and asked
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further specific instructions. The vendors 
replied: “ We cannot accept responsibility for 
landing rails at Tutoya.” They did not, I  think, 
understand that the greater part of the rails 
must, anyhow, be landed at Tutoya before they 
went into lighters, or that duty must be paid 
before they could be landed on behalf of the 
vendors at Paranahyba. Discharge of the Napo 
began on the 31st Oct. On the 1st Nov. the ship
owners wired: “ You have instructed us not to 
deliver the cargo ex Napo to the bill of lading 
consignees, thus stopping the goods on the basis 
ol your lien in transit. We are carrying out your 
instructions and must land cargo Paranahyba 
for your account and look to you for all con
sequent charges,” and wrote repeating the 
telegram and adding: “ We are, however, 
advised that the wisest procedure for your pro
tection is to file a formal legal protest with the 
federal judge’s representative at Paranahyba, 
appealing for restraint of delivery; and we shall 

Slad of your specific instructions on this point 
at the earliest possible moment. We should like 
to say that we are desirous of helping you in this 
matter, and, if you think well to follow the pro
cedure suggested, we shall be glad to place the 
services of our Paranahyba agents, Messrs. Booth 
and Oo., at your disposal.” Crossing this, came 
tbe vendors’ letter : “ We have yours of yesterday 
and confirm ours of the same date. While we 
have nothing to do with the decision you have 
apparently arrived at for your own protection, 
to land, the material at Tutoya instead of 
Paranahyba, or any additional expenses that 

be occasioned thereby, we look to you to 
bold the bills of lading at our disposal until 
further notice,” which still misunderstands the 
reason of landing at Tutoya. The matter was 
made more difficult by the fact that, for reasons 
t i  t i? lr own conneoted with their quarrel with 
the Brazilian Government, the purchasers were 
ueiighted not to receive the rails, and did not 
ntend to make any endeavour to get them. On 

the 3rd Nov. the shipowners state what they then 
proposed to do: “ You seem to have misunderstood 
our intended action with regard to the discharge 
ot the rails. These we will land, ex the lighters, 
h;ii "fhahyba (not Tutoya), thus fulfilling the 

U of lading contract, for which you have made 
yourselves responsible by the instructions which 
: e , bav.e accepted from you. We await your 
nstructions with regard to the suggested legal 

Protest at Paranahyba.” And on the 4th Nov. 
e vendors ask them to take legal proceedings at 
aranahyba to restrain delivery. This is the 

hhly instruction to do anything which the vendors
thein?^Te’ and fbey revoked the instructions on •me 26th Nov.
linhu-i*k? Nov. the vendors again repudiate 

hinty for freight and expenses payable by the 
it f  Pe<la’ which would include the duty, but admit 
af.~°r  “ expenses incurred by you on our behalf 
eufir u 6 g0°ds have been landed.” They appar- 
lanJ j  . $ht’ wr°ngly, that the goods could be 
Bnf„ et* WI*-hout paying duty and kept in some 
o" ® Place for them. On the 8th Nov. the ship- 
u ers agents wire that only an “ embargo with 
j  ..uments proving non-navmnnt.” will movantOcuments proving non-payment” will prevent 
the ° f  °arg0 i'O.eoneignees. On the 11th Nov. 
m. euipowners again put forward their claim on 
f0r„ v®hdoi'B for freight: “ You appear to have 

gotten that you have not only given us

instructions to stop the goods in  transitu , but 
also instructions not to deliver. This being so, 
you are, as far as we are concerned, the owners of 
the .goods, and we must look to you for all atten
dant charges including freight” ; and received 
another repudiation : “ We have told you all along 
that we will not be in any way responsible for 
the freight and landing charges. We have no 
contract with you whereby we are liable for the 
freight and landing charges. You have your 
right to freight against the South American 
Railway Construction Company and also your 
lien on the goods, and we do not ask you, and 
have never asked you, to part with possession of 
the goods until the freight has been paid. A ll we 
have done is to give you notice that we are 
unpaid vendors, and to ask your assistance to 
enable us to get payment of the purchase money, 
but we are not prepared, as we have previously 
stated, to make ourselves responsible for the pay
ment of the freight and landing charges or to 
take delivery of the goods on any such condition,” 
a repudiation which entirely omits to say what is 
to happen to the goods stopped and where they 
are to be put. The letter of the 13th Nov. from 
the shipowners to their Paranahyba agents, a 
letter not referred to by Bailhache, J., shows that 
the shipowners were then acting on the view that 
they must look for their freight to those who had 
given them instructions to stop in  trans itu , the 
vendors, and not claim it against the purchasers, 
except in the case of some rails by the Crispin , 
for which the suppliers, Dorman, Long, and Co., 
had been paid, and which, therefore, they had not 
stopped in  transitu .

Following the letter of the 13th Nov. the ship, 
owners instructed an embargo in the case of the 
C risp in  for the cost and freight of the vendors’ 
rails in the names of the vendors; it  does not 
appear the vendors were told of this. The C risp in  
arrived at Tutoya on the 25th Nov. But on the 
26th Nov. the vendors made a surprising com
munication to the shipowners, writing: “ In  reply 
to your letter of the 25th inst,, we beg to inform 
you that we have decided not to give the sug
gested power of attorney to your firm at Para
nahyba, as our friends, the South American 
Construction Company, have given us their 
undertaking that they will not deal with the 
goods or take any steps to our detriment until 
our account has been paid. We are, therefore, 
for the present not taking any further steps for 
the protection of our interests in these cargoes.” 
The vendors agree with the consignees that the 
consignees shall not receive the goods; the 
vendors themselves will not give any instructions 
to the ship as to the goods, except that they are 
not to be delivered to the consignees.

On the 29th Nov. the plaintiffs’ agents propose 
to send all possible rails, except the Dorman, 
Long rails, ex C risp in  to Paranahyba at once ; 
but on the 2nd Dec. they call the shipowners’ 
attention to the fact that duty will have to be 
paid^on rails they embargo on their behalf, and on 
the 3rd Dec. they send a very important telegram 
to the effect that the purchasers’ representatives 
do not want the rails at Paranahyba, and will not 
sign the necessary document; that the rails are 
not through the Custom House and will not be 
allowed to discharge, and that the rails are on the 
island of Cajueiro except three lighters which 
they now propose to discharge there.
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There the matter stops—-with the rails at 
Cajueiro, because no one will pay the duty on 
them and receive them at Paranahyba, where the 
shipowners are quite ready to send them, subject 
to the lien for freight. The purchasers refuse 
to receive them or pay for them ; the vendors, 
who have stopped them in  trans itu , will not give 
any instructions what to do with them ; and the 
question now is whether in any way the vendors 
are liable to the shipowners for the freight on
them. , ,

The rest of the history is that, the purchasers 
having gone into liquidation on the 23rd Feb. 
1914, tbe vendors wrote to the receiver that they 
had stopped delivery in  tra n s itu  and claimed 
ownership of the goods. They could not at this 
time have had more than possession of the goods 
through the shipowners, if  they had that. Two 
days later they told the liquidator they proposed 
to sell the goods. The receiver would have 
nothing to do with the goods. The vendors per
sisted in their refusal to pay freight, and have by 
this time probably lost the goods. _

The plaintiffs, the shipowners, alleged in their 
statement of claim that in stopping in  trans itu  it 
became the duty of the vendors to give directions 
for the delivery of the cargo, and to pay freight 
and expenses, and they claimed either the freight 
or the same amount in damages. The defendants, 
the vendors, denied their liability, and raisedthe 
question whether the shipowners had any right 
to stop the transit at Tutoya. Bailhache, J. 
states the question to be whether the completion 
of the voyage was prevented by the_ vendors’ 
action in giving the stop notice, and finds that 
the plaintiffs have failed to satisfy him that they 
were prevented by the stop notice given by the 
defendants “ from performing their freight con
tract, carrying these rails to Paranahyba, and 
making a tender of them there.” I  jlo not under
stand to whom the learned judge suggested they 
should be tendered. The vendors had forbidden 
the shipowners to tender them to the purchasers ; 
and had refused to take them themselves. To land 
them at Paranahyba would risk their seizure by 
the Government or their coming into possession of 
the purchasers, neither of which the vendors 
desired, and would involve the payment of duties 
which the vendors would not, and the shipowners 
were not bound to, pay. I  do not think either the 
vendors or the purchasers could complain of the 
goods not going forward from Tutoya to Parana
hyba, or, if  otherwise liable, use it as an excuse 
for not paying freight. The judge thinks the 
landing at Tutoya was to protect the shipowners 
lien for freight. I  think he has overlooked that 
on the 28th Nov. the shipowners were only 
putting an embargo for freight on the goods 
not stopped in  trans itu , and were looking to the 
vendors for their freight.

I  should therefore on the evidence come to a 
different conclusion from Bailhache, J. and find 
that in the circumstances the shipowners had 
done all that was necessary to claim freight from 
whomsoever was liable. I f  the judge below had 
found that, he states, without giving reasons, that 
the inclination of his opinion is that the plaintiffs 
would succeed in their claim. Whether this is 
right raises very difficult questions of great 
general importance on the nature and conse
quences of the right of stoppage in  trans itu , 
which I  now proceed to consider.

The right of stoppage in  trans itu  came into the 
English law in the seventeenth century from the 
custom of merchants, both English and foreign • 
a custom, therefore, which had grown up with no 
special reference or congruity to the English law. 
As it«enabled an unpaid vendor whose purchaser 
was insolvent to exercise some control over goods 
in which he had no property and of which he had 
no possession, while in the hands of a shipowner 
with whom he had no contract, and to prevent 
that shipowner from performing a contract to 
which the unpaid vendor was no party, it was 
obvious there would be considerable difficulty in 
fitting in this international usage and the national 
law. As Lord Abinger says, in the well known 
j udgment. in Gibson v. Carruthers (sup , at pp. 338, 
339, 340): “ In  courts of equity it has been a 
received opinion that it  was founded on some 
principle of common law. In  courts of law it is 
just as much the practice to call it a principle 
of equity, which the common law has adopted.

. . Many unsatisfactory and inconsistent
attempts have been made to reduce it to some 
analogy with the principles which govern the law 
of contract, as it  prevails in this country between 
vendor and vendee. . . .” And, again, he
refers to “ the reasoning and dicta by which it 
has been attempted, not very successfully, to 
develop the principle, and make it conform
able in appearance and drear . . • with the
family of English law into which it has been 
adopted.”

Great difference of opinion has existed as to 
the nature of the right, whether or not stoppage 
in  trans itu  revested the property and cancelled 
the contract. In  1761, in D 'A q u ila  v. Lam bert 
(1 Amb. 399, 400), it  was said tnat the goods of 
one man (i.e „ the unpaid vendor) should not 
be applied in payment of another man’s (i.e., the 
purchaser’s) debts, and as late as 1877 Oockburn, 
0  J., in Pontifex  v. M id la n d  B a ilw a y  Company 
(sup., at p. 27), said that the effect of the 
stoppage in  tra n s itu  was “ to revest the property 
in the unpaid vendor. Yet it  is clear now that 
it  does not, but only enables him to resume 
poBEeasion. In  1842 it was quite an open question 
whether stoppage in  trans itu  entirely rescinded 
the contract, or only replaced the vendor in the 
same position as if he bad not parted with 
pos8 0 S8 ion : (W entworth  v. Outhwuite, 10 M, & \V. 
456, 452). As late as 1885 Cotton, L. J., in Phelps, 
Stokes, and Co. v. Comber (5 Asp. Mar. L  iw Gas. 
428; 52 L. T . Rep. 873 ; 29 Ca. Div. 813, 821), 
treated it as still an open question, though be 
preferred the latter alternative.

Fortunately, in 1893, the Sale of Goods Act, 
purporting to codify the common law, and (see 
sect. 61, sub sect. 2) preserving “ the rules of the 
common law, including the law merchant, save in 
so far as they are inconsistent with the e xPrf®8 
provisions of this Act,” finally settled some of the 
doubtful points. The right of stoppage in  trans itu  
does not by its mere exercise rescind the contract 
of sale : (sect. 48, sub-sect. 1). I t  is a resumption 
of possession, made while the goods are in course 
of transit, entitling the unpaid vendor to retain 
the goods until payment or tender of the price [ 
(sect. 44). But it  is more than a mere hen, for tne 
unpaid vendor may, if the goods are perishable, or 
if, after notice to the buyer of intention to resell, 
the buyer does not within a reasonable time tender 
the price, resell the goods, and claim damages
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from the buyer for any loss occasioned by breach 
of contract: (sect. 48, sub-sect. 2). The unpaid 
vendor may retake actual possession if he can get 
it. I f  the unpaid vendor “ had got the goods 
back again by any means, provided he did not 
steal them, I  would not blame him,” said Lord 
Hardwicke in Snee v. Prescot_ (sup., at p. 250); 
or he may exercise his right “ by giviDg 
notice to the carrier . . .  in whose possession 
the goods are ” at such a time that, by 
reasonable diligence the carrier may stop delivery 
to the buyer, which he ought to make according to 
his contract with the buyer: (sect. 46, sub-sect. 1). 
Lord Hardwicke says, at p. 248, that if goods 
“ are actually delivered to a carrier to be delivered 
to A. and while the carrier is upon the road, and 
before actual delivery to A. by the carrier, the 
consignor hears A. his consignee is likely to 
become bankrupt, or is actually one, and counter
mands the delivery, and gets them back into his 
own possession again, I  am of opinion that no 
action of trover would lie for the assignees of A. 
because the goods, while they werê  in  trans itu , 
might be so countermanded.” And if such notice 
is given to the carrier “ he must redeliver the 
goods to or according to the directions of the 
Roller. The expenses of such redelivery must be 
borne by the seller ” : (sect. 46, sub-sect. 2). In  
general practice the unpaid vendor is only too 
ready to get back the goods which he has sold to 
an insolvent consignee. I t  is clear that, to get 
them from the carrier, he must discharge any 
lien the carrier has for particular charges or 
freight on the goods in question, but not any 
general lien by contract or usage for other sums 
due from the consignee but not due in respect of 
the particular goods. This has recently been 
authoritatively restated by the House of Lords in 
United States Steel Products Company v. Great 
Western R a ilw ay Company (sup., at p. 196). I  
notice, to show I  have not overlooked it, that the 
shipowners’ lien for freight in the case now before 
us is not a common law lien for freight on 
delivery, but a contractual lien for advance freight, 
but it  is in my view “ charges payable on the 
carriage of the particular goods ” within the 
decision of the House of Lords (sup.) The 
unpaid vendor is usually quite ready to do 
this to get the goods; and it is not till, in 
this case, an unpaid vendor contents himself 
with the negative attitude “ do not deliver bills 
of lading or goods to the consignees under your 
contract,” and declines to give any further in
structions as to what is to be done with the goods 
at the end of the transit, that the question arises, 
what are the duties to the carrier of the unpaid 
vendor who stops in  trans itu , the Sale of Goods 
Acts having only stated some of his rights against 
the carrier. I t  will be noted that the unpaid 
vendor goes further in this case: he not only 
says, “ Do not deliver to the consignee,” and 
abstains from giving instructions to whom the 
carrier is to deliver, but  ̂ he actually gets an 
undertaking from the consignee that he wi;l not. 
take delivery under his contract: (see letter of 
the 26th Nov.).

This raises the question what the unpaid 
vendor is bound or entitled to do when he “ stops 
in  t r a n s i t u May he during the transit, as of 
right, direct the carrier to deliver to him before 
the contractual place of destination F Must he 
at the end of the transit take delivery if he

C a r g o  F l e e t  I r o n  G o . L i m . [O t . o p  A p p .

prevents delivery to the contractual consignee F 
Or can he say, as in this case : “ Don’t deliver to 
the consignee ; I  won’t take the goods or tell you 
what to do with them ; you must provide for the 
goods, but I  shall sue you if you deliver to the 
consignee under your contract ” ? First, what is 
the effect on the transit or voyage under the con
tract of affreightment F The unpaid vendor may 
“ stop that is, retake possession by the carriers 
holding for him in  tra n s itu  — that is, during 
the transit; but he cannot, in my view, demand 
actual possession during the transit against the 
will of the carrier, or direct the shipowner to 
deliver to him except at the contractual place of 
destination. The goods may be under other 
goods in the hold; the ship may have contractual 
engagements to carry other goods to other parts; 
policies of insurance may be affected by deten
tion or delay. The contract of sale is not can
celled by stoppage in  tra n s itu ; neither, in my 
view, is the contract of affreightment, except in 
so far as delivery at the port of destination to the 
consignee is stopped by the unpaid vendor, and 
other delivery there is orderel by him. I t  is true 
that in W hit head v. Anderson (sup., at p. 531) 
Parke, B. uses language like this: “ The law is 
clearly settled that the unpaid vendor has a right to 
retake the goods before they have arrived at the 
destination originally contemplated by the pur
chaser.” But the same learned judge, in Went
worth  v. Outhwaite (sup.) in the same year, says, 
at p. 452: “ The vendor is entitled to retain 
the part actually stopped in  trans itu  till he is 
paid the price of the whole, but has no right to 
retake that which has arrived at its journey’s 
end.” He is either using “ retain ” and “ retake 
as equivalent words meaning “ holding^adverse 
possession,” or is confining “ retaking to the 
journey’s end. In  the same way, when Dr. 
Lushington says in The Tigress (sup.), ‘ The 
right to stop means the right not only to counter
mand delivery to the vendee, but to order delivery 
to the vendor,” he is, I  think, speaking of the 
place where the carrier by contract has to deliver. 
The carrier may, and it is frequently convenient 
he should, redeliver, before the contract place of 
delivery, to the unpaid vendor on an indemnity ; 
but he cannot, in my view, be forced to do it. The 
delivery of the goods may be stopped, but not 
their transit to the plice of delivery.

The goods then arrive at the contract place of 
delivery where, if there had been no stop, they 
would have been delivered to the consignee, 
subject to the shipowner’s lien for freight. I f  
the shipowner exercises that lien against a 
demand by the consignee, he will have to bear 
the cost of exercising the lien—Somes v. B rit is h  
Em pire  Shipp ing Company L im ite d  (2 L. T. 
Rep. 547 ; 8 H . of L . Gas. 333)—and provide for 
the safe custody of the goods while he keeps his 
hand on them; and he cannot sell the goods. But 
supposing he is told not to deliver to the con
signee by an unpaid vendor who has the right to 
order delivery to himself and does not, on what 
principle can he be compelled to retain and pro
vide for the custody of the goods after he has 
arrived at the contract place of destination, or is 
ready to go there, if anyone will take delivery F 
W hat is he to do with the goods F Is his ship to 
go sailing round the world, like the “ Flying 
Dutchman,” on an endless, hopeless voyage for 
ever carrying goods that no one will take F Is
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his ship to stay at the port of destination till it 
is convenient to someone to take the goods from 
her ? Why, if  he discharges the goods, must he 
pay duties which by the contract should be paid 
by the person taking delivery, and provide for the 
custody of the goods, as here, for an uncertain 
time, on the chance that someone will some day 
recoup him P And does it make any difference, 
when he is stopped by the unpaid vendor from 
tendering the goods to the consignee, that, if he 
had been permitted to tender them, he might 
have been in similar difficulties if  he chose to 
assert his lien for freight P He is prevented from 
having the chance of offering the goods to the 
consignee.

I t  is said that both the shipowner for his freight 
and the unpaid vendor for his price have to look 
to the goods and must take their chance. This 
is not quite exact, as the unpaid vendor can sell 
the goods, and the shipowner cannot; hut, further, 
the unpaid vendor is claiming to exercise his lien 
through the shipowner, and, if he must bear 
the expense of exercising his own lien, cannot 
make the shipowner bear the expense of exercising 
the vendor’s lien for the benefit of the vendor. 
I t  is also suggested that the shipowner makes his 
contract subject to the possibility of an unpaid 
vendor stopping in  trans itu , and must put up 
with the consequences. But, if I  am right that 
the unpaid vendor cannot stop the transit, but 
only the delivery to the vendee, it  follows that he 
cannot prolong the transit or the shipowner’s 
obligation to hold the goods after the shipowner is 
ready to make delivery at the end of the transit. 
This question must be considered, not only from 
the point of view of the shipowner’s claim for 
freight for the transit, but from the point of 
view of his claim for demurrage or damages for 
detention at the end of the transit. Freight is 
now frequently paid in advance; but when the 
shipowner arrives at the end of the transit, and is 
forbidden by the unpaid vendor to deliver to the 
consignee, what is his position as to custody of 
the goods if the unpaid vendor refuses to give 
positive instructions as to their delivery ? What 
is the shipowner to do P I f  he keeps the goods in 
his ship, ought not the person who compels him 
to do so to pay the demurrage P I f  he lands the 
goods in a warehouse to keep the unpaid vendor’s 
lien, ought not the person for whom the lien is 
exercised to bear the expense of using the lien ? 
And why is the shipowner to be compelled to 
take any responsibility for the goods after his 
contract voyage is over? Surely it  is for 
the person who stops the transit and desires 
to exercise his lien to take the goods and 
exercise his lien for himBelf. And must he 
not, before he does so, satisfy any liens already 
existing P

Further, in my view, the shipowner has fulfilled 
his contract when he has reached a point where 
the consignee or person taking delivery is bound 
to do something, and is not bound himself to 
incur further expense when no one will take 
delivery. He is not bound to go into a dock and 
incur dock dues if he is told that the consignee 
will not take delivery even if he goes in. He was 
not in this case bound to send the goods up from 
Tutoya, when no one would pay the duties 
without which the goods could not he landed, 
and he was not alio wed by the vendor to deliver 
the goods to the contractual consignees.

On these events happening the shipowners had, 
in my view, no further obligation to provide for 
the goods. The unpaid vendors had the right to 
stop delivery to the consignee and the right to 
require delivery at the port of destination to 
themselves. In  my view this imposed on them a 
corresponding duty to take delivery from the 
shipowners, if  they continued to prevent them 
from delivering to the consignees. The vendors 
are not obliged to perform this duty, for they 
may release the goods and withdraw the stop 
before the end of the transit, but if  they do 
not withdraw the stop, but insist on it, in my 
opinion they substitute themselves for the 
original consignees and must take delivery. They 
can only do so on the terms of discharging 
the shipowners’ lien for freight, and, as these 
vendors are quite solvent, the damages for their 
failing to take delivery will be at least the amount 
of freight the shipowners would have received if 
the vendors had fulfilled their obligation and 
taken delivery. The question is, not what the 
shipowners have lost by being stopped from 
tendering to the consignees ; it  is quite possible 
in this case that they have lost nothing, as the 
consignees would not or could not pay, and 
expenses might be incurred in asserting the lien. 
The question is what the shipowners have lost by 
the vendors refusing to take delivery at the end 
of the transit when they have stopped the con
tractual delivery. And if, as I  have held, they 
were bound to take delivery in such a case, the 
shipowners have lost at least the amount of the 
freight which the vendors must have paid before 
they took delivery. I t  is not necessary to_ hold 
that the vendors become a party to the original 
contract ; their obligation follows, in my view, from 
their interfering with that contract and persisting 
in their interference at the end of the transit.

I t  is true that this point has never been deter
mined before, but the fact that unpaid vendors 
have in fact always acted in accordance with the 
obligation that I  think is imposed on them shows 
that it  is in accordance with commercial usage 
and in favour of commerce. On this part of the 
case the conclusion I  have arrived at is apparently 
the same as that reached by Bailhache, J., though, 
as he does not state his reasons, I  do not know 
that we have travelled by the same road. But 
as I  differ from him in the view I  take of the 
documents in the case, and see nothing in those 
documents to destroy the vendors’ obligation to 
take delivery at the end of the transit of the 
goods which they have stopped from going to 
their contractual destinations, I  am of opinion 
that the appeal should succeed and that judg
ment should be entered for the plaintiffs for 
27431. 14*. id .  with costs here and below.

Appeal allowed.

Solicitors for the appellants, Arm itage, Chappie, 
and Macnaghten.

Solicitors for the respondents, Downing, Band- 
cock, M iddleton, and Lewis, for Bolam, M iddleton, 
and Co., Sunderland.
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M ay  15,16, and June 3,1916.
(Before Lords Cozens -H a r d y , M.R., P ic k f o r d , 

L.J., and N e v il l e , J.)
W e ig a l l  a n d  C o . v . R u n c im a n  a n d  C o . a n d

O TH E R S . (a )

A P P E A L  F R O M  T H E  K IN G ’S B E N C H  D IV IS IO N .

P rin c ip a l and agent— Instructions to agent— 
W arran ty  o f au tho rity  — A m bigu ity  — H ire  o f 
ship — Whether p r in c ip a l bound by agent’s 
contract founded on his in te rpre ta tion  o f in 
structions.

The p la in tiffs  brought an action against the 
defendants fo r  breach o f w a rran ty  o f au thority  
to charter to the p la in tiffs  a ship belonging to 
one A . The au tho rity  re lied upon was given to 
the defendants by A., a shipowner at Naples, who 
sent a telegram to the defendants in  the fo llow ing  
w ords: “ You authorise f ix  steamer prom pt 
loading 8000 tons coal Newport C a g lia ri M ersina  
or Palermo twenty shillings. I f  cannot better 
w ire im m ediate ly.”  A . refused to let a ship 
and repudiated the charter, his reason being tha t 
his au tho rity  to the defendants was to hire a ship 
and not to let one.

Row latt, J . held tha t i f  the telegram was ambiguous 
the defendants had acted bona fide and reason
ably in  in te rp re ting  i t  as they had done; tha t 
the shipowner would have been responsible to the 
p la in tiffs  fo r  the in terpre ta tion which his agents 
had bona fide and reasonably placed upon 
ambiguous ins truc tions ; but tha t the actual 
c h a rte r-p a rty  entered in to  was outside the 
authority in  whatever way i t  was read, and 
tha t therefore the p la in tiffs  were entitled to 
judgm ent.

Ireland v. Livingston (1 Asp. M ar. Law  Cas. 389; 
27 L . T. Rep. 79; L . Rep. 5 E. & I .  App. 395) 
Considered.

Loring v. Davis (54 L . T . Rep. 899; 32 Ch. D iv. 
625, at p. G31) applied.

The defendants appealed.
Held, tha t the decision o f Row latt, J. was rig h t.

The next way in which the case was put was 
that there was a breach of warranty of authority. 
The first point pleaded to that was, that there 
was no warranty because the authority was con
tained in a telegram, and the telegram had been 
read to Mr. Weigall.

To make that point good it would be necessary 
that the evidence should go this length that the 
telegram was read to Mr. Weigall, that the 
reading of it should have been addressed to him 
so that the result would be that he took upon 
himself the responsibility of construing the 
telegram, and did not rely upon any warranty of 
authority by the defendants. The evidence did 
not at all come up to that, and Mr. Roche agreed 
that it  did not, and that point disappears.

I  come now to the real points in the case. The 
defendants, as I  have already said, signed the 
charter-party as agents for Astarita and warranted 
his authority. Was there a breach of that 
warranty ? The authority was contained in a 
telegram of the 10th April 7915 in these words: 
“ You authorise fix steamer prompt loading three 
thousand tons coal Newport Cagliari Messina or 
Palermo twenty shillings. I f  cannot better wire 
immediately.”

I t  was suggested to me by the evidence on the 
one side and on the other that that telegram was 
insufficient on one side to enable Runciman and 
Co. to let a steamer, and on the other side to 
enable them to hire a steamer. I  think I  may say 
that probably from both points of view it was 
sketchy. But as between willing parties it  might 
have served well enough from a business point of 
view. I t  was probably sketchy from whichever 
way you look at it.

The real difficulty aiisee as to the meaning to 
be attached to the word “ fix.” Fix means letting 
or means hiring, according as you look at it from 
one point of view or from the other. I  may 
observe that in one letter in this correspondence 
in two lines that word is used in two senses first 
from one point of view and then from the other. 
But Astarita was known to Runciman and Co. as

A p p e a l  by the defendants from the decision of 
Rowlatt, J.

The facts of the case sufficiently appear from 
the headnote and judgments. The following 
written judgment was delivered by

R o w la tt , J.—This action was brought against 
Runciman and Co. for breach of warranty of 
authority to sign a charter-party as agents for 
Tommaso Astarita, a shipowner of Naples. The 
first point taken was that Runciman and Co. 
were liable as principals because Tommaso 
Astarita was a foreign principal.

They signed a charter-party which says that it 
was mutually agreed between Astarita and 
Weigall and Co. as follows, then it  is signed 
“ For and by authority of owners, Walter Runci
man and Co. of London. As agents.”

Upon that document it  is said that Tomaso 
Astarita is not liable, but that Itunciman and Co. 
are. A ll I  can say about that point is that such 
a construction absolutely contradicts the plain 
words of the document itself. And I  think that 
this suggestion involves an entirely unwarranted 
extension of the somewhat narrow rule affecting 
foreign principals. I  need not say any more 
about that part of the case.

a shipowner.
Probably shipowners abroad may want to hire 

ships sometimes to bring coal for their ships to 
foreign ports. But he was known to Runciman 
and Co. as a shipowner, and they had been in 
correspondence with his brokers with a view of 
letting his ships, and under the circumstances, in 
my judgment, the word “ fix ” in the mouth of 
Astarita, speaking to Runciman and Co., meant 
“ let,” and not “ hire ” a ship.

That is what I  think, independently altogether 
of the doctrine of Ire la n d  v. L iv ingston  (1 Asp. 
Mar. Law Cas. 389 ; 27 L. T. Rep. 79 ; L. Rep. 
5 E. & I .  App. 395), was the meaning of 
that word as addressed in this wire by Asterita 
to Runciman and Co. But if one has to 
have recourse to the doctrine of Ire la nd  y. 
Liv ingston  (ub i sup.) I  think the same result 
follows. I f  this telegram is to be regarded as 
ambiguous I  have no doubt whatever that 
Runciman and Co. acted bona fide  and reasonably 
in the interpretation which they gave to it. I  do 
not think there can be any question about that.

But then it was said—and it is a very impor
tant point—that the rule in Ire la nd  v. L iv ingston  
(ub i sup.) does not apply between these parties. 
As I  understand the rule as enunciated by Lord 
Chelmsford in the well-known passage that has(a) Reported by E . A. Scratculky, Ebc[„ Barrister-at-Law.
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been read to the court, it does not lay down that an 
agent is entitled to a remedy against his principal 
by way of a special indemnity arising out of the 
difficulty in which he has been placed by the 
ambiguity of the piincipal, but that he is pro
tected by the transaction being upheld.

I  think that Lo rin g  v. Davis  (54 L. T . Rep. 
899; 31 Ch. Div. 625) is a clear authority to that 
effect. I  do not think it is possible to read the 
judgment of Chitty, J. (as he then was) on 
p. 631 of 32 Ch. Div., without seeing that he 
took that view. In  reality he assumed it. He 
did not discuss i t ; he assumed it. But he clearly 
took that view. Therefore, he laid down that the 
rule applies as between two principals as well as 
between the principal and the agent who had 
ambiguous instructions.

I t  was said in this case that nevertheless it 
does not apply where the principal dealt with by 
the agent is suing the agent under the doctrine 
of Colltn  v. W righ t (8 Ell. & Bl. 647) for breach of 
warranty of authority. I f  that is so, it would 
mean that in this case Weigall and Co. ought to 
sue Runciman and Co. and recover damages 
against them, and then that Runciman and Co. 
ought to sue Astarita and recover as damages 
from him the damages and costs, I  suppose, 
which they had had to pay to Weigall and Co. 
But L o rin g  v. Davis (ub i sup.)., if I  am right, 
shows that Astarita is liable to Weigall and Co., 
and I  do not see how at the same time he can be 
liable to Runciman and Co., that firm being liable 
to Weigall and Co.

Still that did not make an end of the matter, 
because Mr. Leek said, granting that that is so, 
nevertheless Runciman and Co. had not authority. 
Astarita may be bound to Weigall and Co. under 
Ire la nd  v. I.iv ir. g iton  {uhi sup ) and Loring  v. 
Davis ( u l i  sup.), but he is not bound because he 
gave authority. He is bound by virtue of that 
rule upon some principle which may be said to be 
analogous to an estoppel, and there is still a 
breach because Runciman and Co. had not autho
rity really.

I t  seems to me that that is a very subtle 
argument, and I  do not think that even as a 
subtlety it  is correct. But assume that it  is, still 
as Astarita is bound to Weigall and Co. there 
could be no possible damages for the breach which 
Mr. Leek’s argument suggests exists, and it would 
be really a technical and academic matter. I  
think that L o rin g  v. Davis (ub i sup.), as I  have 
said, really makes an end of this point. I  am 
bound by Lo rin g  v. D avis  (ub i sup ), but perhaps 
I  may say, without disrespect, that I  entirely agree 
with it.

I f  the basis of the rule is that the principal is 
bound to protect those whom his ambiguity has 
lod into peril, why does not that apply to requir
ing him to protect the other principal as much as 
it  applies to requiring him to protect his own 
agent ? He has led the other principal into peril 
by the act of his agent acting reasonably and 
Iona fide  on the ambiguous instructions which he 
took the risk of giving. I  think the result is that 
he is responsible for the interpretation which the 
agent, reasonably and b ind  fide, put upon those 
ambiguous instructions.

That is not the end of this case, because Mr. 
Leek raised je t  another point. Ho said, apart 
altogether from Ire la n d  v. L iv in g s tin  (ub i sup.) 
and any ambiguity attaching to the word “ fix,”

the charter-party which Runciman and Co. 
assumed to enter into is outside the authority, 
read it as you please, because it gave the charterer 
the right to ship, I  think it was 200 to 300 tons 
of coke in lieu of coal.

Astarita did not repudiate on that ground. He 
took a much wider ground, that he was not a letter 
of a Bhip at all, but was a hirer. As a matter of 
fact the telegram which Runciman and Co. sent 
to Astarita on the 12th April 1915, which appears 
on p. 30 of the copy correspondence before me, 
did not reveal this coke option at all, and so 
Astarita perhaps had not the opportunity of 
taking if he wanted to this small and, I  am 
bound to say, rather subsidiary point. But Mr. 
Leek Bays that does not matter.

The question is whether he is actually bound 
by Runciman and Co.’s act. I t  seems to me that 
the breach of a warranty of authority is esta
blished by showing there was no authority. The 
breach is not the repudiation, but the breach is 
the want of authority whereby the principal is 
not bound. I f  he adopts it  afterwards, whether 
there has still been a breach becomes unimportant 
because there are no damages. I t  becomes merely 
a technical matter; but the breach is want of 
authority, whereby the principal is not bound.

I t  seems to me, therefore, I  have to examine 
two things. I  have first of all to say, Was 
Astarita bound; secondly, if  he was not, would 
he have adopted or would he have repudiated ? 
Now, as to the second matter I  can have no doubt 
at all that he would have repudiated. He had 
net the ship, so he says, and he was going to be 
off this bargain; and I  have not the least doubt 
that being advised this point was an arguable 
point he insisted upon it.

Therefore, the only question for me is, Was 
he bound, having regard to the coke clause ? 
Now, the telegram of authority mentioned 3009 
tons of coal. That is all it  says as to the cargo, 
and coke is not coal. Of course it is not the same 
substance, but apart from that, from a shipowner’s 
point of view it is a different cargo because it is 
light.

There is no evidence before.me that an order 
to a broker to charter a ship to carry coal 
impliedly by custom or anything of that kind 
authorises him to include an option for any 
particular percentage of coke or any coke at all. 
There was a certain amount of evidence dealing 
with the coke option. Mr. Reece said, when he 
was called for the plaintiffs, the coke option was 
often objected to, especially with old ships. I  
have no evidence of the age of this ship, although 
there was a suggestion made about it. Mr. 
Young, who was called for the defendants, said: 
“ We thought the coke option was within our 
authority, especially as we were doing better all 
round, a shilling a ton more was given, and 
another shilling extra in respect of such coke as 
was loaded.”

That seems to me to come to no more than 
this, that the willing owner who would ask 20«. 
for coal would not have objected in point of fact, 
in point of business, to this coke option in this 
charter, having regard to all its terms. I  think 
that is all it  proves. But that is not the same 
thing as showing that the agent had authority, as 
between himself and his principal, to include this 
option for coke. I  think, therefore, that 
Runciman and Co. did presume to make a
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charter-party for which they had no authority 
from their principal. Nor can I  say that the 
principal would be bound if he knew the point 
and took it  by reason of Runciman and Co. 
having acted within the scope of their authority 
in any way. I  have not any evidence upon the 
point except to the effect that I  have mentioned. 
There is nothing in the customary printed form 
of charter for South Wales coal that lends colour 
to any such idea.

This coke option was introduced by a type
written clause added to the print, and I  am abso
lutely at a loss to know how much coke it would 
be within the scope of an agent’s authority to 
include among the cargo of coal. Could it be all 
coke P How am I  to say ( I  have not the material 
for saying) that it  was within the scope of an 
agent’s authority to include any particular per
centage of coke. Therefore I  come to the con
clusion, although it  is a somewhat by-point, I  
might also say perhaps a “ lawyer’s point,” that 
Runciman and Co. had no authority to make this 
charter-party, and therefore they are liable to the 
plaintiffs, Weigall and Co., for the damages for 
breach of warranty or authority.

The only question that remains is as to the 
amount of damages. I  think that Mr. Weigall 
acted reasonably and properly. I  am sure, 
having seen him, that he acted in good faith in 
the matter. He got the ship which he substi
tuted for the Bhip which he hoped to get from 
Astarita, another ship in about a week’s time. 
There was a good deal of evidence that there 
were 3hips chartered for Italian ports, and there 
was some evidence that one might have been got 
for Palermo, which is perhaps rather a different 
thing.

But, after all, I  cannot help feeling that if 
there had been really a ship to be got Runciman 
and Co., who knew of the difficulty, might have 
heard of one. I t  is true they act rather for ship
owners than for coalowners, but still I  cannot 
help feeling that if  really a ship could have been 
replaced on terms that left a small margin of loss 
promptly they might very probably have heard 
of it.

W hat Weigall and Co. did was to charter a ship 
which was larger than the ship named in the 
charter. I  have already said that I  think they 
acted reasonably in doing so. They could not get 
a ship the exact size, so they got a ship that was 
rather larger.

I f  they had only loaded the amount that they 
could have loaded in the ship anticipated from 
Astarita, she would have sailed insufficiently 
loaded, and dead freight would have to have been 
paid, and that would, I  think, in effect have 
increased the level of freights all round. But 
Weigall and Co. did not do that. They had coal 
at their call, and they loaded that coal cn this 
ship, and shipped it abroad really on speculation. 
They sacrificed that coal that was in their hands 
in order to fill up this ship.

I t  is true that they succeeded in selling the 
coal for not less than they bought it  for, and 
therefore did not make a loss upon that. But the 
question is, in a case like this, as I  conceive, how 
much did it  cost them to replace the ship ? They 
replaced the ship by another ship which they used 
to the best advantage, and it  meant that they had 
to pay higher freight for the amount of coal 
originally contemplated, and they had either to 
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pay dead freight for the balance of the capacity of 
the ship, or a higher freight for that also. They 
chose to do the latter, which was the more eco
nomical course, and I  think their damages as put 
in the statement are rightly framed.

Thwefore I  think that they are entitled to 
recover against Runciman and Co. the difference 
between the freight named in the charter-party 
and the freight which they paid on the whole 
capacity of the ship which they chartered to take 
her place. The figure is 29291. 10s. 9<Z. I  give 
judgment for the plaintiff for that amount with 
costs.

From that decision the defendants now ap
pealed.

Roche, K.C. (with him Alexander Neilson) for 
the appellants referred to

L o rin g  v. D avis, 54 L . T . Rep. 899, 32 Ch. D iv .
623 ;

Ire la n d  v. L iv ing s ton , 1 Asp. M a r. L a w  Cas. 3 8 9 ; 
27 L . T . Rep. 7 9 ; L . Rep. 5 E . &  I .  App. 395 ;

Boustead on the L a w  o f Agency, 3rd ed it., p . 66, 
a rt. 33.

Leek, K.C. (with him R. A. W righ t) for the 
respondents.

Alexander Neilson replied.
Cur. adv. vult,

June 3.—The following written judgments were 
delivered

Lord C o z e n s - H a R d y , M.R.—I  have had an 
opportunity of reading the judgment which 
Pickford, L.J. is about to deliver, and I  agree 
with it and have nothing to add thereto.

P i c k f o r d , L.J.—This was an action against 
the defendants for damages arising from their 
breach of warranty of authority to charter to the 
plaintiffs a ship belonging to an Italian gentle
man of the name of Astarita,

The facts may be shortly stated as follows: 
The defendants had been in negotiation with Mr. 
Astarita’s agents for the charter of one of his 
ships, and the ship which had been mentioned as 
likely to perform the charter if  effected was the 
Steamship M a ria  V itlo ria .

The defendants knew M r. Astarita as a ship
owner, bdt did not know that he was also a 
merchant, as was in fact the case.

On the 10th April 1915 they received the fol
lowing cable from h im : •'* Ton authorise fix 
steamer prompt loading 3000 tons coal Newport 
Cagliari Messina or Palermo twenty shillings. I f  
cannot better wire immediately.”

On receiving this cable they put themselves 
into communication with the plaintiffs, and 
eventually concluded a charter. The charter was 
on the Chamber of Shipping Welsh Coal charter 
form, which contained blanks as to loading and 
discharging time, cancelling date and other 
matters of that kind. These blanks were filled 
up by the defendants after negotiation with 
the plaintiffs, and the charter was signed by 
them for and by authority of owners as 
agents.

The defendants then informed Mr. Astarita of 
what they had done, and he at once repudiated 
the charter, on the ground that he had intended 
by his cable to instruct the defendants not to 
charter a ship of his to carry a cargo of coals, hut 
to procure a ship to carry a cargo of coals for 
him.

3 O

W e i g a l l  a n d  Co. v . R u n c i m a n  a n d - Co. a n d  o t h e r s .
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The defendants were in consequence unable to 
provide a ship for the plaintiffs, who had to 
charter another ship at greatly increased terms. 
They then brought this action to recover the 
difference between the freights under the charter 
and that which they had to pay.

The defendants’ defence was lhat there was no 
breach of warranty of authority, and that the 
cable gave them authority to make the charter 
which they had made. The plaintiffs alleged that 
the cable did not give the defendants authority 
to charter a ship of Mr. Astarita at all, and that 
even if as against him the defendants were 
justified on the authority of Ire la nd  v. L iv in g tto n  
(27 L. T . Rep. 79; L . Rep. 5 E . & I .  App. 395) 
in reading it  as giving them such authority they 
could not set that up as a defence to the plaintiff’s 
claim because Mr. Astarita had no intention of 
giving such authority, and had not in fact given

On this point Rowlatt, J. held that the 
defendants’ contention was right, and I  agree 
with him. I  need not say anything further on 
the point.

The plaintiffs, however, also contended that 
even if the defendants had authority to effect a 
charter it must be one in accordance with the 
authority given, and that this charter was not so 
in accordance. The main points of their argu
ment on this point was that clause 16, giving 
what was called the Coke option, was beyond 
their authority, and they also contended that 
they had exceeded their authority in filling up 
the blanks as to loading days and without 
referring them to Mr. Astarita.

I  think there is no ground for this last oon- 
tentkn. I f  a foreign shipowner gives authority 
to a ship broker to effect a charter I  think he 
must be taken to give authority to settle matters 
of that kind, otherwise business could not be done 
at all.

But I  regret to say that I  do not think the 
charter was within the authority of the defendants. 
I  agree that it  is what Rowlatt, J. calls a “ law
yers’ point,” and that if  Mr. Astarita tad not 
wished to repudiate the charter on another ground 
altogether he probably would not have thought 
of quarrelling with what the defendants had 
done.

But he has repudiated it, and therefore the 
defendants must show that they had authority to 
make the charter which they did make.

The authority must be read reasonably and the 
amount of 3000 tons of ccal cannot be read as 
confining the defendants to that amount accu
rately, and the words “ if cannot better” give a 
certain latitude, although they refer directly to 
the amount of freight. The defendants, although 
the 6hip was not named, concluded that the M a ria  
V itk r ia  would be the vessel named, and made a 
charter which would have been a favourable one 
for her, but under the charter any other vessel 
might have been named. The authority was to 
fix a steamer to load 3000 tons coal at 20a.—if 
cannot letter. The charter was to load a full and 
complete cargo of coal with a maximum of 3630 
and a minimum of 2970, and an option to the 
charterer to load 200 to 300 tons of coke, 
they paying an extra Is. freight and all extra 
charges.

The maximum in the charter was therefore 
20  per cent, above the amount named in the

authority, although the minimum was only I  per 
cent, below, and whether the maximum or mini- 
iqum were shipped the charterer had an option to 
ship 300 tons of coke instead of coal.

There was evidence that many shipowners 
objected to this coke option, and the plaintiffs’ 
representative said that in chartering for an 
English shipowner he would refer such a matter 
to him, but he did not think it necessary to do so 
in case of a foreigner. No customs or usage of 
trade with regard to the matter was proved.

On these facts I  cannot come to the conclusion 
that the charter was within the authority given, 
and therefore with regret, for I  think the defen
dants bona fide  did their best under the circum
stances, I  agree with Rowlatt, J. on this point, 
and think the appeal should be dismissed.

The appellants asked for leave to give further 
evidence to show that the charter was an unfavour
able one for the M a ria  V itto r ia  and ships of her 
class, and that Mr. Astarita’s ships were of that 
class, but I  do not think such leave should be 
given.

I  doubt if a sufficient case of surprise was made 
out, but in at)y case I  do not think the evidence 
would be relevant, as I  do not think it  would 
bring what was done within the words “ if cannot 
better.” _ .

N e v i l l e  J.—In  this case a shipowner in Italy  
telegraphs to the defendants, Messrs. Runciman 
and Cc., as follows : “ Sou authorise fix steamer 
prompt loading 3000 tons coal Newport Cagliari 
Messina or Palermo twenty shillings. I f  cannot 
belter wire immediately.”

The telegram was intended to authorise the 
chartering of a ship to carry 3000 tons of coal. 
The defendants read it as a direction to secure a 
cargo of coal for a ship. The wording was 
ambiguous. I t  has been found that the defendants 
were justified in putting the interpretation upon 
it  that they did, and I  do not dissent from that 
decision.

The telegram was certainly intended to ba 
acted upon without further instructions, and I  
think, therefore, the defendants had authority to 
fix alt the necessary terms of the charter party at 
their discretion. On the other hand the name of 
the ship was net given, and I  think they had no 
right to speculate as to what ship might be 
intended. Having authority, as they were entitled 
to think, to contract to carry 3000 tons of coal by 
ship they, on hehalf of their principals, did in 
fact sign a charter party under which their 
principals might be called upon to carry 3610 
tons of coal or 3330 tons of coal and 300 tons of 
coke, the obligation to carry the coke depending 
upon an option added in writing to the printed 
termB of the charter party.

According to the evidence, coke bulkirg larger 
for its weight than coal, whether a shipowner 
would or would not accept the insertion of such an 
option in a charter party would depend upon the 
space for cargo available in his ship. I t  appears 
to me therefore that the ship not being named 
the authority in the present case would not 
justify the insertion of a coke option even if the 
contract had been confined to the carriage of 
3000 tone, but it  is not necessary to decide that 
question because here it  included the carriage of 
630 tons more than the telegram authorised.

This appears to me to be beyond the authority 
given the defendants upon their construction oi
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the telegram. I t  is said that evidence could have 
been given to show that the principal must have 
been benefited by this, and that therefore it was 
within the terms of their authority. In  all 
probability the defendants were thinking of the 
M a ria  V itto ria , of the capacity of which ship they 
had some knowledge when they signed the 
charter party, but they had no right, I  think, to 
take any particular ship into consideration. I t  
is to be remembered that no ship was intended, 
there being no actual authority at all for what 
the defendants did, the principal intending a 
quite different transaction.

The only authority being by estoppel, how any 
evidence could show that some ship which never 
in fact existed would have been adapted to carry 
the increased cargo I  confess I  am unable to 
understand.

In  my opinion the appeal should be dismisEed.

Appeal dismissed.

Solicitors for the appellants, Bottere ll and 
Boche.

Solicitors for the defendants, W illia m  A. Crump 
and Son.

Rouse of EorOs*
M arch  23, 27, 28, and Ju ly  24, 1916.

(Before the L o r d  C h a n c e l l o r  (Lord Buck- 
master), E a r l L o r e b u r n , Viscount H a l d a n e , 
Lord A t k in s o n , and Lord P a r k e r  o f  
W a d d in g t o n .)

Be A r b it r a t io n  b e t w e e n  F. A . T a m p l in  
St e a m s h ip  C o m p a n y  L im i t e d  a n d  A n g l o - 
M e x ic a n  P e t r o l e u m  P r o d u c t s  C o m p a n y  
L im i t e d , (a)

o n  a p p e a l  f r o m  t h e  c o u r t  o f  a p p e a l  i n
E N G L A N D .

Time charter-party— O il lanie steamer— Period oj 
charter unexpired—Requisition by B ritish  Govern
ment—Structural alterations to adapt her for 
use as transport— Bestraint of princes—Frustra
tion of adventure— Effect on contract.

B y  a charter-party, dated in  M ay  1912, the owners of 
a ship designed to carry cargoes of o il in  bulk 
agreed to let and the chatterers agreed to hire the 
ship fo r a period of sixty calendar months— which 
period would expire in  Dec. 1917— to be employed 
in  law fu l trades fo r voyages between certain 
specified ports fo r the carriage of refined petroleum 
and (or) crude o il and (or) its  products as the 
charterers or their agents should direct.

The charterers were to pay as freight a fixed sum 
per month. Under certain restrictions the 
carriage of other suitable cargo than o il was 
to be allowed. Power was conferred on the 
charterers to underlet the ship on A dm ira lty  or 
other service, but without prejudice to the charter; 
party. The charter also contained the usual 
exception of restraint of princes.

The ship was requisitioned by the Government in  
Dec. 1914 and again in  Feb. 1915, when she was 
altered to f it  her for the transport of troops. The 
charterers had paid and were w illing  to continue to 
pay the stipulated freight.

(a) Reported by W. E. Rkid, Esq., Barrister-»t-L*w.

I n  these circumstances the owners (the appellants) 
claimed they were e n lillid  to treat the contract as 
at an end.

Ih ld  (Viscount Haldane and Lord Atkinson dissent
ing), that under the circumstances this charter- 
party was not [determined when the steamer 
was requisitioned, and that the requisition d id  not 
suspend i t  or affect the rights of the owners or 
charterers under it.

Query: Docs the doctrine of frustration apply to a 
time charier ?

Decision of the Court of Appeal (13 Asp. M ar. 
Law Cas. 284; 114 L. T. Rep. 259; (191G) 
1 K . B. 4S5) affirmed.

A p t e a l  by the steamship company from a 
decision of the Court of Appeal (Lord Cozens- 
Hardy, M  R. and Bankes and Warrington, L.J J.), 
reported 13 Asp. Mar. Law Cas 284; 1 I4 L . T. 
Rep. 259; (1916) 1 K . B. 485, which affirmed a 
judgment (1915) 3 K. B. 668) of Atkin, J. upon an 
award stated in the form of a special case by an 
arbitrator.

The question arising on the facts, which are 
fully stated in the judgments of their Lordships, 
was whether a charter-party of a tank Bteamer 
had been determined (or suspended) by the 
requisitioning of the vessel by the British 
Government, and by her structural alteration and 
conversion into, and use as, a troopship.

The appellants, the owners, affirmed th is; the 
respondents, the charterers, denied it.

The arbitrator awarded, subject to the opinion 
of the couit, that the charter-party was terminated 
by the requisition, but Atkin, J. held that it 
remained in force, and the Court of Appeal 
affirmed that decision.

George Wallace, K.C. and Baeburn  for the 
appellants.

Sir B . F in la y , K.C., M acK innon, K  C,, and
B . A. Weight for the respondents.
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The House, having taken time for consideration, 
dismissed the appeal.

Earl L o r e b u r n .—I t  is unnecessary to repeat 
the narrative of what has happened in this case 
or to analyse again the charter-party. This ship 
was chartered for five years. She was to be 
managed and controlled by the owners, but the 
use to be made of her in carrying merchandise 
within prescribed limitations depended upon the 
direction of the charterers. From Dec. 1912 till 
Dec. 1914 she was employed accordingly. From 
that date till the hearing of the case she has been 
employed by His Majesty’s Government for 
purposes connected with the war. There are, 
therefore, nineteen months of the five years 
unexpired. No one knows how long the Govern
ment will continue to use this vessel, but, so long 
as they do use her, neither party to the contract 
can carry out their common adventure.

I t  may be as well to say that the first 
requisition of this ship was in Dec. 1914 and 
the second in Feb. 1915, but she was not 
released from the day she was first taken over.

In  these circumstances the owners maintain 
that Mr. Leek’s award, holding that this charter- 
party came to an end when the steamer was 
requisitioned in Feb. 1915, is right.

In  order to decide this question it  is necessary 
to ascertain the principle of law which under
lies the authorities. I  believe it to be as 
follows. When a lawful contract has been 
made and there is no default, a court of 
law has no power to discharge either party 
from the performance of it  unless eithor the 
rights of someone else or some Act of Parlia
ment give the necessary jurisdiction. But a 
court can and ought to examine the contract 
and circumstances in which it was made, not, 
of course, to vary, but only to explain it, in 
order to see whether or not from the nature of 
it  the parties must have made their bargain 
on the footing that a particular thing or 
state of things ¡would continue to exist. And 
if  they must have done so, then a term to 
that effect will be implied, though it be not 
expressed in the contract. In  applying this rule 
it  is manifest that such a term can rarely be 
implied except where the discontinuance is such 
as to upset altogether the purpose of the con
tract. Some delay or some change is very common 
in all human affairs, and it cannot be supposed 
that any bargain has been mado on the tacit con
dition that such a thing will not happen in any 
degree.

In  the recent case of Horlock v. Beal (13 Asp. 
Mar. Law Cas. 250; 114 L. T. Rep. 193; 
(1916) 1 A. G. 486) this House considered the 
law upon this subject, and previous decisions 
were fully reviewed, especially in the opinion 
delivered by Lord Atkinson. An examina
tion of those decisions confirms me in the view 
that, when our courts have held innocent con
tracting parties absolved from further per
formance of their promises, it  has been upon the 
ground that there was an implied term in the con
tract which entitled them to be absolved. Some
times it is put that performance has become 
impossible and that the party concerned did not 
promise to perform an impossibility. Sometimes

it is put that the parties contemplated a certain 
state of things which fell out otherwise. In  
most of the cases it is said that there was an 
implied condition in the contract which operated 
to release the parties from performing it, and in all 
of them I  think that was at bottom the principle 
upon which the court proceeded. I t  is, in my 
opinion, the true principle, for no court has an 
absolving power, but it  can infer from the nature 
of the contract and the surrounding circumstances 
that a condition which is not expressed was a 
foundation on which the parties contracted.

When this question arises in regard to com
mercial contracts, as happened in D a h l v. Nelson 
(44 L. T. Rep. 381; 6 App. Cas. 38), Geipel 
v. S m ith  (1 Asp. Mar. Law Cas. 268; 26 L. T. 
Rap. 361), and Jackson v. Union M arine  Insurance  
Company (2 Asp. Mar. Law Cas. 435; 31 L. T. 
Rep. 789; L. Rep. 10 C. P. 125), the principle is the 
same, and the language used as to “ frustration 
of the adventure ” merely adapts it  to the class 
of cases in hand. In  all these three cases it waB 
held, to use the language of Lord Blackburn, 
“ that a delay in carrying out a charter-party, 
caused by something for which neither party was 
responsible, if  so great and long as to make it 
unreasonable to require the parties to go on with 
the adventure, entitled either of them, at least 
while the contract was executory, to consider it at 
end.” That seems to me another way of saying 
that from the nature of the contract it  cannot be 
supposed the parties, as reasonable men, intended 
it to be binding on them under such altered con
ditions. Were the altered conditions such that, 
had they thought of them, they would have taken 
their chance of them, or such that as sensible men 
they would have said, “ I f  that happens, of course 
it  is all over between us ” P What, in fact, was the 
true meaning of the contract P Since the parties 
have not provided for the contingency, ought a 
court to say it is obvious they would have 
treated the thing as at an end P

Applying the principle to the present case, I  
find that these contracting parties stipulated for 
the use of this ship during a period of five years, 
which would naturally cover the duration of many 
voyages. Certainly both sides expected that 
these years would be years of peace. They also 
expected, no doubt, that they would be left in 
joint control of the ship, as agreed, and that they 
would not be deprived of it  by any act of State. 
But I  cannot say that the continuance of peace 
or freedom from any interruption in their use of 
the vessel was a tacit condition of this contract. 
On the contrary, one at all events of the parties 
might probably have thought, if he thought of it 
at all, that war would enhance the value of the 
contract, and both would have been considerably 
surprised to be told that interruption for a few 
months was to release them both from a time 
charter that was to last five years. On the other 
hand, if the interruption can bo pronounced, in 
the language of Lord Blackburn already cited, 
“ so great and long as to make it unreasonable to 
require the parties to go on with the adventure,” 
then it would be different. Both of them must 
have contracted on the footing that such an 
interruption as that would not take place, and I  
should imply a condition to that effect. Taking 
into account, however, all that has happened, I  
cannot infer that the interruption either has been 
or will be in this case such as makes it unreason
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able to require the parties to go on. There may 
be many months during which this ship will be 
available for commercial purposes before the five 
years have expired. I t  might be a valuable right 
for the charterer during those months to have the 
use of this ship at the stipulated freight. Why 
should he be deprived of it  ? No one can say that 
he will or that he will not regain the use of the 
ship, for it depends upon contingencies which are 
incalculable. The owner will continue to receive 
the freight he bargained for so long as the con
tract entitles him to it, and if, during the time 
for which the charterer is entitled to the use of 
the ship, the owner received from the Government 
any sums of money for the use of her he will be 
accountable to the charterer. Should the upshot 
of it  all be loss to either party, and I  do not 
suppose it will be so, then each will lose according 
as the action of the Crown has deprived either of 
the benefit he would otherwise have derived from 
the contract. I t  may be hard on them as it was 
on the plaintiff in Appleby v. M yers [16 L. T . Hep. 
669; L . Pep. 2 C. P. 651). The violent interrup
tion of a contract always may damage one or both 
of the contracting parties. Any interruption 
does go. Loss may arise to someone whether it 
be decided that these people are or that they are 
not still bound by the charter-party. But the test 
for answering that question is not the loss that 
either may sustain. I t  is th is: ought we to imply 
a condition in the contract that an interruption 
such as this Bhall excuse the parties from further 
performance of it  ? I  think not. I  think they 
took their chance of lesser interruptions and the 
condition I  should imply goes no further than that 
they should be excused if substantially the whole 
contract became impossible of performance, or, in 
other words, impracticable, by some cause for 
which neither was responsible. Accordingly I  am 
of opinion that this charter-party did not come to 
an end when the steamer was requisitioned and 
that the requisition did not suspend it or affect 
the rights of the owners or charterers under it, 
and that the appeal fails.

I t  it  were established that this ship would be 
used by the Government for substantially the 
remainder of the five years, I  should be of a 
different opinion.

The Lord Chancellor desires me to say he 
concurs in the judgment prepared by Lord 
Parker.

Viscount H a l d a n e ,—The general principles by 
which this appeal must be decided do not appear 
to me to be difficult of ascertainment. The real 
uncertainty in the case lies in their application. 
As to this it  is with reluctance that I  find myself 
differing from the conclusions at which others of 
your Lordships have arrived.

When people enter into a contract which is 
dependent for the possibility of its performance 
on the continued availability of a specific thing, 
and that availability comes to an end by reason 
of circumstances beyond the control of the parties, 
the contract is regarded as dissolved. The con
tingency which has arisen is treated, in the 
absence of a contrary intention made plain, aB 
being one about which no bargain at all was 
made. The principle applies equally whether 
performance of the contract has not commenced 
or has in part taken place. There may be in
cluded in the terms of the contract itself a 
stipulation which provides for the merely partial

or temporary suspension of certain of its obliga
tions, should some event (such, for instance, as in 
the case of the charter-party under consideration, 
restraint of princes) so happen as to impede per
formance. In  that case the question arises 
whether the event which has actually made the 
specific thing no longer available for performance 
is such that it  can be regarded as being of a 
nature sufficiently limited to fall within the sus
pensory stipulation, and to admit of the contract 
being deemed to have provided for it  and to have 
been intended to continue for other purposes. 
Although the words of the stipulation may be 
such that the mere letter would describe what 
has occurred, the occurrence itself may yet be of 
a character and extent so sweeping that the 
foundation of what the parties are deemed 
to have had in contemplation has disap
peared, and the contract itself has vanished 
with that foundation. I f  the course of events 
can be regarded as consistent with the con
tinuance of the contract, it will follow that when 
the event possesses the more limited character 
there will, under the terms of the special stipu
lation, be mere suspension of particular rights 
and duties which would otherwise arise under the 
general terms agreed on. The circumstances 
that the contract is one, not for a single service, 
but for a succession of such services, to continue 
for a definite time, is a relevant fact in considering 
whether there is a mere temporary suspension. 
And where the interruption is simply one of an 
interim character and likely to cease so soon as 
to leave the rest of the period stipulated free 
for the revival of the rights and duties of the 
parties after what amounts to no more than a 
temporary cessation of the power of perform
ance, then, not only where there is an express 
stipulation covering the case which has occurred, 
but possibly even where there is no such stipu
lation, the contract may be regarded as not 
becoming destroyed, but only suspended. The 
question must always turn mainly on the facts. 
But if the facts be such that it  appears that the 
power of performance has been wholly swept 
away to such an extent that there is no longer 
in view a definite prospect of this power being 
restored, then the contract must be looked upon 
as being wholly dissolved, and the courts cannot 
take any course which would in reality impose 
new and different terms on the parties.

On the general principle there is a long series 
of authorities, extending from the decision of 
Paradine  v. Jane (Alevn, 26), more than two 
centuries ago, through such cases as T aylo r v. 
Caldwell (3 B. & S. 826) down to the recent 
appeal to this House in Horlock v. Beal (13 
Asp. Mar. Law Cas. 250; 114 L. T. Hep. 193; 
(1916) 1 A. G. 486), in which last case many of the 
previous authorities were considered and classified. 
In  the main the decisions given are consistent, 
although there are dicta which are not every
where easy to reconcile. But the differences in 
expression which these authorities disclose do 
not affect the fundamental principles which they 
recognise, and I  think that what I  have ventured 
to state as the law is in accordance with the 
weight of judicial opinion. I t  is important to 
endeavour to formulate these principles in a case 
like the present, where the task of the tribunal 
is essentially one of ascertaining the true bearing 
on the particular facts of the case.
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To these facts I  now turn. By a charter- 
party dated the 18th May 1912, on which the 
question arises, the owners of the tank steamer 
F . A. Tam plin  agreed to let the steamer to the 
respondents as charterers for sixty calendar 
months from the date at which she was placed 
at the disposal of the latter, a term which 
would expire on the 4th Dec. 1917. The steamer 
was to be employed “ in such lawful trades 
for voyages between any safe port or ports in the 
United Kingdom and (or) Continent of Europe 
and (or) any safe port or ports in the United 
States of America and (or) Mexico and (oi) 
North and South America and (or) Africa and 
(or) Asia and (or) Australasia and back, finally 
to a coal port in the United Kingdom, for the 
carriage of refined petroleum and (or) crude oil 
and (or) its products, but warranted no B N  A. 
or Atlantic except for coaling; warranted no 
Baltic between the 1st Oct. and the 1st April; 
warranted no White Sea between the 1st Oct. 
and the 1st April, as charterers or his agents 
shall direct,” on certain conditions. Among these 
was that the charterers should pay 17501, 
reducible later on to 1700Z, a month, that on the 
last voyage the charterers should, if  the vessel 
had been carrying other than refined oil or spirit, 
clean the vessel, and load a cargo of refined oil or 
spiiit on that voyage under the charter; that no 
goods contraband of war were to be shipped, and 
the vessel was not to be required to enter any port 
which was blockaded or where hostilities were in 
prcgres8; that no voyage was to be undertaken 
or goods or cargoes loaded which would involve 
risk of seizure, capture, or penalty by British or 
foreign rulers, and no acids or cargoes injurious 
to the steamer were to be shipped; that the 
charterers were to have the option of subletting 
the steamer to the Admiralty or other service 
without prejudice to the charter-party, but the 
charterers to remain responsible. The owners 
were to provide and pay the crew and for stores 
and maintenance. Any dispute arising during 
the execution of the charter-party waB to be 
settled by arbitration.

I t  is, of course, obviouB that, although the 
contract was described as one of lease, there was 
and could have been no lease properly so called. 
The real relation was that the owners retained 
through the officers and crew the possession of 
the vessel, and that the charterers were entitled 
to use it for certain purposes and under certain 
restrictions during a term of five years.

There was another important clause in the 
charter-party to which I  have to refer. This was 
the usual one providing that certain perils should 
be excepted. These perils included “ arrests and 
restraints of princes, rulers, and people.” The 
effect of the clause was that if and to the extent 
to which the perils mentioned interfered with the 
fulfilment of their obligations the parties were 
exempted from liability for non-performance.

Early in Dec. 1914 the steamer was requisi
tioned by the British Government for Admiralty 
transport service and was engaged in such service 
until about the 10th Feb. 1915. No question has 
been raised as to this requisition, which appears 
to have been accepted by both parties as a merely 
temporary burden upon their rights under the 
charter-party. But about the latter date notice 
was given by the Admiralty Director of Trans
ports to the charterers that the steamer was

again requisitioned and that she would be 
specially fitted by the Government for the service 
on which she was to be employed. This was done 
shortly thereafter, and the Government made 
structural alterations, and used her for the trans
port of troops. She has since then, according to 
wbat was stated at the Bar, been in part at all 
events restored to something resembling her 
original condition, and has been used for the 
carriage of oil. B at I  think it is clear that the 
Admiralty neither regarded their powers as in 
any way restricted, nor bad any intention of 
limiting the period during which they claimed to 
use the steamer. Had the charterers done what 
the Government has done, their action would 
have constituted such a breach of con ract as 
would have entitled the owners to treat the con
tract as at an end.

Under these circumstances a dispute arose 
between the owners and the charterers as to their 
rights, and this dispute was, under the arbitration 
clause, referred to Mr. Leek, one of Hie Majesty’s 
counsel. The owners claimed that wbat had 
happened could not be treated as a subletting 
under the contract, but that the basis of the con
tract was gone, inasmuch as the steamer could no 
longer be made available under the charter party, 
which was therefore either entirely at an end or 
was indefinitely suspended under the restraint of 
princes clause. The charterers argued that in 
reality there had been what was tantamount to a 
subletting to the Admiralty, an l that the uses 
by the latter for purposes outside those presc/ibed 
by the charter-party, and the making of the 
structural alterations, did not amount to breaches 
of contract by the charterers, inasmuch as they 
were covered by the restraint of piinces clause. 
I f  the charterers were right it  would no doubt 
follow that they would be entitled to retain the 
largely increased monthly payment which Govern
ment has been making for the use of the steamer, 
paying to the owners only the monthly sum 
stipulated for by the charter-party. I f  the owners, 
on the other hand were right, the charterers would 
be able to claim compensation from the Govern
ment for loss of rights under the terms of a 
general proclamation issued by the latter, but the 
owners would be the persons entitled to the hire 
paid by the Admiralty for the steam9r to the use 
of which the charterers would no longer be 
entitled. The question of compensation was not, 
however, raised before the arbitrator, and it is 
not before us. The only point referred was 
whether the charter-party was brought to an end 
or at all events fully suspended by the seoond 
requisition and what was done under it.

The arbitrator decided this question in the 
affirmative, but stated a special case On the 
argument of this special case, Atkin, J. and the 
Court of Appeal differed from him, and gave 
judgments to the effect that the contract remained 
in existence, and that the restraint of princes 
clause kept the contract alive while precluding 
the owners from insisting that the diversion of 
use and alteration of structure were breaches for 
which the charterers could be held responsible.

I t  may well be that, at all events where there 
is such a clause, in the case of a time charter 
with a substantial period yet to run, an event 
might occur which, while it temporarily interfered 
with its performance, would not destroy its 
existence. On the other hand, in the case of a
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charter for a single voyage, the same event might 
be sufficient to destroy the very basis in the caso 
of voyage charter when it would not have been 
sufficient to destroy that of a time charter. The 
question in each case is one of the application 
of the general principles to which I  referred 
earlier to the facts and circumstances of the 
particular case. And I  think that similar con
siderations must govern the question whether 
what has happened in the present case can be 
regarded as falling within the meaning of the 
restraint of princes clause. That clause may 
apply to mere structural alterations made by a 
Government. I t  is a more difficult question 
whether it can cover a taking possession which 
may, so far as appears, outlast the period of the 
charter. In  one aspect the act of the Govern
ment may come within the clause, but in another 
and equally important aspect it  may mean so 
much more that by destroying the possibility of 
performing the contract as a whole it  destroys 
the applicability of the clause.

In  the case before us I  am accordingly of 
opinion that if the ccnclusion is once reached 
that the requisition was of such a character 
that it would otherwise supersede or indefinitely 
suspend the contract, the special clause cannot 
afsistthe chaiterers. Now it is no doubt true 
that the charter was to remain in force until the 
4'h I)cc. 1917. But the requisition by the 
Adnrralty was one which enabled it  to use the 
steamer for purposes altogether outside the 
contract, and that for a time to which no limit 
could be assigned. The time might extend 
until after the peiiod of the charter-party had 
run out. I t  is impossible for any court to 
speculate as to the duration of the war on which 
the Admiralty requirements may depend. I t  is 
enough that events which are of public notoriety 
indicate the duration as one about which there is 
no apparent certainty as to a speedy close of 
which a court of justice can take cognisance. 
The question whether the contract was brought 
to an end must be judged in the light of 
events as they were in Feb. 1915. The requisition 
was of a character so sweeping that I  think the 
burden of showing that the purposes of the 
charter could continue to subsist concurrently 
with its operation rested on those who maintained 
the affirmative. P rim d  fac ie  the entire basis of 
the contract, so far as concerned either per
formance in Feb. 1915, or performance at any 
calculable period in the future, seems to me to 
have been swept away. I t  might thereafter have 
proved possible to make a fresh start within what 
turned out to remain over of the time of the 
charter. But it equally might not. I  am there
fore unable to see how the contract can bo 
properly looked on as only temporarily inter
rupted. Such interruption has a meaning if the 
restraint of princes clause covers the interrupting 
event. The clause is introduced for the very 
purpose of saving the foundation of the con
tract. But if that foundation is gone the contract 
is gone and the clause with it. Now the basis 
of the contract here waB that the owners should 
provide a steamer to be used by the charterers 
for certain purposes only. The use of the ship and 
the fulfilment of the purposes are swept away 
by vie m ajor for a period to which no lim it can 
be assigned. I t  is possible that under different 
circumstarces and with a period as to which

there was an obvious inference of fact that it 
would in all probability outlast the duration of 
the war the via mojor might have been regarded 
as a mere temporary interruption which the 
special clause covered. But it  seems to me that 
the charterers cannot bring their case up to the 
point at which it is legitimate to draw such an 
inference. I  am therefore driven to the conclusion 
that there was here no mere temporary suspen
sion of a subordinate obligation of the charterers. 
I  think that the entire contract was avoided, and 
and with it  the clause providing for restraint of 
princes, and that the appellants were consequently 
entitled to judgmen .

Lord A t k in s o n . — This case came before 
Atkin, J. upon an award in the form of a special 
case stated by an arbitrator, and the question 
for the court to determine was Btated to be 
whether, on the facts stated in the case, the 
arbitrator was right in holding that the charter- 
party dated the 18th May 1912 came to an end 
when the steamer (i.e., the tank steamer F. A. 
fu m p lin )  was requisitioned by the British Govern
ment on the 15th Feb. 1915.

Your Lordships were informed that this is 
a test case, and the parties on both sides desired 
that the House should not confine its attention 
to the facts found by the arbitrator, hut should 
consider in addition all relevant matters which 
have take place since the hearing before him, 
with a view of determining whether or not this 
charter has come to an end.

By the charter-paity the Brilish tank steamer 
F. A. Tam plin, in process ot being built at the 
date of the document, was chartered to the re
spondents for a period of sixty calendar months, 
commencing from the 4th Dec. 1912 and expir
ing on the 4th Dec. 1917, at the hire of 17501. 
per calendar month for the first twelve months 
and 37001. per month for the remaining forty-eight 
months. Under the terms of the charter-party the 
steamer, described as a tank steamer, was to be 
placed at the disposal of the charterers at New- 
castle-on-Ty ne, in a dock or place in which she could 
safely lie ail rat, as the charterers should direct 
immediately on being ready, she being then tight, 
staunch, and Btrong, fully equipped with a full 
complement of officers, seamen, engineers, and 
firemen necessary for that service. Now the 
service for which she was rendered fit and for 
which she was delivered was this. For voyages 
between any safe port or ports in the United 
Kinglom, the Continent of Europe, or the seven 
other countries named, and back finally to a coal 
port in the United Kingdom, for the carriage of 
refined petroleum or crude, oil or its products. 
I t  is quite true that the charterers are not, 
according to the letter of this clause, bound to 
employ this vessel on the particular service named, 
but they are bound not to employ her on any 
other service. They might possibly retain her in 
dock during the entire period of five years, or any 
part of it, at a cost of 17501 or 17001. per month. 
But if the parties were not business people, as 
they are, but merely rational beings, they could 
not when they entered into the charter-party 
have contemplated anything of the kind. 
Whether that be so or not, the contract had 
secured to the charterers the power to determine 
whether or not the vessel should be employed in 
the trade authorised on such voyages as they 
might select between the ports named; and one
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of the assumptions upon which I  think the 
contract must have been based was that the 
charterers should remain free to exercise, as and 
when they deemed fit, the powers secured to them 
by their contract. Else why enter into it  at all. 
The same remark applies to the owner. The 
parties have, no doubt, in one article—art. 20, 
with which I  shall presently deal—specified 
several instances in which the will and intentions 
of each of them might be overborne by force  
majeure, but if one looks through the conditions 
upon which the contract was made, it  will 
plainly appear that neither party could perform 
his side of the contract unless he be left a free 
agent. For instance, the first condition requires 
that the owners shall provide all provisions and 
wages for the crew and maintain the ship in a 
thoroughly efficient state in hull, machinery, • and 
equipment for and during the service. Art. 6 
requires that the crew, the servants of the owners, 
for whom they are responsible, shall do certain 
work in a particular manner, in the process of 
loading the ship.

By art. 2 the charterers are bound to provide 
and pay for oil fuel, galley coals, port charges, 
pilotage, &c. By art. 3 the hire is to continue 
for the time specified for termination of the 
charter and until the redelivery to the owners 
(unless lost) at a coal port in the United Kingdom, 
as provided. By art. 13 the captain, although 
appointed by the owners, is put under the order 
and direction of the charterers as regards em
ployment, agency, or other arrangements. By 
art. 12 the captain is bound to prosecute his 
voyages with the utmost dispatch, and render 
all customary assistance with ship’s crew, winchep, 
and boats, and proceed to sea when ordered, if 
tide and weather permit. I f  the charterers have 
reason to be dissatisfied with the conduct of the 
captain, officers, or engineers, the owners, on 
receiving particulars of the complaint should 
investigate the same and, if  necessary, make a 
change in the appoinment. By art. 15 it  is 
provided that the master should be furnished 
from time to time with all requisite instructions 
and sailing directions and shall keep a full and 
correct log of the voyage or voyages, which shall 
be submitted to the charterers or their agents 
when required.

Thus by these several articles, and many 
others which might be referred to, powers are 
conferred and obligations imposed upon each ol 
the contracting parties ; and active duties are 
required to be performed by each. None of these 
things can be done unless the charterers retain 
possession and control of the ship, and both 
parties retain their freedom of action. I t  cannot, 
in my view, be pcssibly supposed that they by 
this charter, apart from art. 20, even intended 
to enter into an absolute contract to perform 
the impossible—that is, to exercise these 
powers, fulfil these obligations, and discharge 
these duties after the ship, in and upon which 
all these things were to be done, had been 
taken possession of by a third party who had 
lawfully removed her from the control of both 
of them for a considerable portion of the 
period of hiring, and might continue so to do for 
the whole of that period.

Now I  turn to art. 20. I t  is immediately pre
ceded by art. 19, which provides that “ if the 
vessel be lost the hire is to cease.” But why P

Surely because the charterers would thereby 
lose, possibly through one of the excepted perils, 
such as the act of God or perils of the sea, the 
thing they had contracted to pay for—namely, 
the use of the ship. Tet according to the conten
tion of the respondents the hire is not to cease, 
though they should lose for the entire period of 
hiring the use of the ship by another of the 
excepted perils, the restraint of princes.

Art. 20 then provides : That the “ Act of God, 
perils of the sea, fire, barratry of the master and 
crew, pirates, thieves, arrest and restraint of 
princes, rulers, and peoples, collisions, strand- 
ings, and other accidents of navigation always 
excepted, even when occasioned by the negligence, 
default, or error in judgment of the pilot, master, 
master mariners, or other servants of the ship
owner.” I  think it plain that this clause was 
introduced mainly for the protection of the ship
owner. Either party could, however, rely upon it 
as a defence to an action brought upon the 
charter-party to recover damages for a breach of 
contract, consisting in the omission to do an act 
that party was bound to do if he was prevented 
from doing it  by one of the excepted perils. This, 
however, is not all. I f  the act omitted to be done 
was the performance or non-fulfilment of a con
dition precedent, then, in addition, the contract 
might come to an end, and both parties be 
released from all obligations under it. The 
fallacy underlying the respondents’ contention 
appears to me to be this, that such a contract can 
never be put an end to through the operation 
of one of the excepted perils. The following 
authorities Bhow, I  think, that is not the law.

Two well-known cases, many times approved of 
and followed, establish, in my view, this proposi
tion. First, Geipel v. S m ith  (1 Asp. Mar. Law 
Cas. 268; 26 L. T. Rep. 361; L. Rep. 7 Q. B. 404) 
and, second, Jacltson v. M arine  Insurance Company 
(2 Asp. Mar. Law Cas. 435; 31 L. T . Rep. 789; 
L. Rep. 10 C. P. 125), decided in the Exchequer 
Chamber on appeal from the Court of Common 
Pleas, and reported in the court below in L. Rep. 8
C. P. 572. In  the first of these two cases the 
charter-party contained a clause somewhat similar 
to this 20th article, excepting the act of God, 
Queen’s enemies, restraint of princes, rulers, &e. 
Yet the owners were relieved from their contract 
to take on board a cargo and carry it to Hamburg, 
since the port of Hamburg was blockaded by the 
French fleet; that blookade clearly being a 
restraint of princes and peoples. Blackburn, J., 
as he then was, at p. 412, said: “ The defendants, 
therefore, the shipowners, could not fulfil their 
contract by delivery of the cargo without running 
the blockade. I  am unable to see why this was 
not a restraint of princes; it  was clearly a 
restraint of the then Emperor of France, pre
venting the cargo from being carried to Hamburg. 
But then comes another question: Conceding 
that while the blockade lasted there was a 
restraint—an obstacle to the fulfilment by the 
defendants of their obligations under the charter- 
party, it is said that the moment the blockade was 
raised the ship might have gone off, and therefore 
she ought to have been ready with her cargo on 
board to start at any moment. But I  cannot 
agree that, however long the blockade existed— 
which might be during all the time the war 
lasted, and therefore might have been for years—  
the ship and cargo must be ready to sail as soon
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as wind and weather permitted after the blockade 
was raised. I t  would be most inconvenient to give 
such a construction to the contract, and would be 
to frustrate the very object of such a contract 
—namely, the speedy transfer of the shippers’ 
goods and the remunerative employment of the 
shipowners’ vessel.” And Lush, J., at p. 414, 
said : “ I  think the fifth plea may also be treated 
as valid. I t  alleges the breaking-out of war 
between France and Germany and a blockade 
of the port of Hamburg. I f  the impediment 
ha 1 been in its nature temporary, I  should have 
thought the plea bad; but a state of war must 
be presumed to be likely to continue so long, 
and so to disturb the commerce of merchants 
as to defeat and destroy a commercial adven
ture like this.” In  the second of the cases the 
action was brought on a policy of insurance 
effected by the plaintiff on chartered freight 
valued at 29001. to be earned by the plaintiffs’ 
vessel, the S p ir it  o f Dawn, on a voyage at and 
from Liverpool to Newport, in tow, and thence to 
San Francisco. By the charter dated the 
22nd Nov. 1871, entered into between the plain
tiff and Messrs. Rathbone and Co., this ship was 
to proceed with all convenient speed from Liver
pool to Newport (dangers and accidents of 
navigation excepted), and there load a cargo of iron 
rails for San Franoisco. The ship, in performance 
of her owners’ obligation under the charter- 
party, started on the first stage of her voyage, 
i.e., from Liverpool to Newport, but, en route, 
took the rocks in Carnarvon Bay, and was got off 
after considerable delay much damaged. I t  is an 
error to suppose that at the time of the accident 
the owners’ contract was in the position of a 
merely executory contract. I t  was, in truth, part 
performed. The rails were required for the con
struction of a railway in San Francisco. Time 
was a matter of importance to the charterers. 
They accordingly immediately threw up the 
oharter and chartered another ship. The defen
dants, relying on the clause excepting “ dangers 
and acoidents of navigation,” denied in their 
defence that there was any loss by a peril insured 
against. The case was tried before Brett, J , as 
he then was. The jury ariswered in the affirmative 
three questions left to them. First, “ whether there 
was a constructive total loss of the ship P ” Second, 
“  whether the time necessary for getting the ship 
off the rocks and repairing her so as to be a 
cargo-carrying ship was so long as to make it 
unreasonable for the charterers to supply the 
agreed cargo at the end of such time ’’ ; and 
third, “ whether such time waB so long as to put 
an end to it  in a commercial sense P &c.” The 
learned judge being of opinion that there was no 
evidence of a constructive total loss of the ship, 
and no evidence of a loss of freight by the perils 
insured againBt, directed a verdict to be entered 
for the defendants, reserving leave to the plaintiff 
to move to enter a verdict for him. A  rule n is i 
having been obtained by the plaintiff to enter a 
verdict for him, on cause being shown, it  was held 
by Keating and Brett, JJ. that the charterers 
were absolved from loading the vessel, and that 
the shipowner, therefore, might recover for the 
loss of the freight. Bovill, C.J., on the contrary, 
held that the charterers were not entitled to 
throw up the charter, and that consequently the 
plaintiffs were not entitled to recover against the 
underwriters, and that the findings of the jury 
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were immaterial. The decision of the majority 
was affirmed in the Exchequer Chamber by 
Bramwell, B., Blackburn, Mellor, and Lush, JJ., 
Amphlett, B. dissenting. I t  is therefore a 
case of high authority. The judgment of the 
majority was delivered by Bramwell, B., as he then 
was. A t p. 144 that distinguished judge points 
out that as no date was fixed for the arrival of the 
ship at Newport, it  should be held that there was 
an implied condition in the charter-party that she 
should arrive within a reasonable time. He then 
proceeds: “ Now what is the effect of the excep
tion of perils of the seas and of a delay caused 
thereby P Suppose it  were not there and not 
implied, the shipowner would be subject to an 
action for the ship not arriving in a reasonable 
time, and the charterers would be discharged. 
Mr. Benjamin says the exception would be 
implied. How that is it  is not necessary to dis
cuss, as the words are there; but if  it  is so, it  is 
remarkable as showing what must be implied 
from the necessity of the case. The words are 
there. W hat is their effect P I  think it is this. 
They excuse the shipowner, but give him no right. 
The charterers have no cause of action, but are 
released from the charter. When I  say he is, I  
think both are. The condition precedent has not 
been performed by the default of neither. I t  is 
as though the charter were conditional on peace 
being made between countries A  and B, and it 
was not, or as though the charterers agreed to 
load a cargo of coal (strike of pitmen excepted). 
I f  a strike of probably long duration began, he 
would be excused from putting the coals on board, 
and would have no right to call upon the 
charterer to wait t ill the strike is over. The 
shipowner would be excused from keeping his 
ship waiting, and have no right to call on the 
charterer to load at a future time. This seems 
in accordance with general principles. The excep - 
tion is an excuse for him who has to do the act, 
and operates to save him from an action and 
makes his non-performance not a breach of con
tract, but does not take away the right the other 
party would have had, if  the non-performanoe 
had been a breach of contract, to retire from the 
engagement. And if one party may, so may the 
other.” If , therefore, it  be an implied condition 
precedent of the contract in the present case that 
both the parties to it  should not without any 
default on their respective parts be, by the opera
tion of a force majeure, suoh as the restraint of 
princes, deprived for the whole or a substantial 
portion of this period of five years of all power to 
exercise the rights or discharge the obligations 
conferred and imposed by it, the action of the 
Admiralty destroyed the basis upon which the 
contract was in the contemplation of the parties 
baBed. And in this sense rendered the fulfilment 
of the condition precedent impossible: (see judg
ment of Lord Blackburn in T ay lo r v. Caldwell, 
3 B. & S. 826, at p. 833). Art. 20 saves each of 
the parties from a claim for damages for 
breach of contract at the suit of the other, but it 
does not deprive either of them of the right to 
free himself or themselves from the contract on 
the ground that the basis upon which it  rested 
has been destroyed.

I t  is only necessary, I  think, to cite one 
authority in addition to those oited in Horlock  
v. Beal (13 Asp. Mar. Law Cas. 250; 114 
L. T. Rep. 193; (1916) 1 A. C. 486). I t  is

3 P
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Poussard v. Spiers (34 L. T. Rep. 572; 1 Q. B. 
Div. 410). There the plaintiff agreed in writing 
with the defendants to sing and play in the chief 
female part in a new opera about to be brought 
out at the defendants’ theatre at a weekly salary 
of 11?. for three months commencing about the 
14th Nov., provided the opera should so long run. 
The first performance of the piece was not 
announced till the 28th Nov., but no complaint 
was made as to this delay. I t  was an implied, 
though not an express, term of the contract, that 
Madame Poussard should attend rehearsals. 
Owing to delays on the part of the composer, 
the music was not in the hands of the defendants 
till a few days before the 28th Nov. The later 
and final rehearsals did not take place till the 
week ending the 28th Nov. Madame Poussard, 
though she attended some of the rehearsals, 
unfortunately got ill on the 23rd Nov. and had 
to leave the rehearsal. On the 4th Dec., having 
recovered, she offered to take her place in the 
opera, but was refused, another artiste having, in 
the meantime, been engaged to fill the part. The 
judgment of the Court of Queen’s Bench was 
delivered by Blackburn, J. He said (p. 413) : 
“ My brother Field, at the trial, expressed the 
opinion that the failure of Madame Poussard to 
be ready to perform under the circumstances 
went so much to the root of the consideration as 
to discharge the defendants, and that he should 
therefore enter judgment for the defendants,” 
but he left five questions to the jury. They 
found that the non-attendance of Madame Pous- 
sard on the night of the opening was not of such 
material consequence to the defendants aB to 
entitle them to rescind the contract; but in 
answer to another question they found that it 
was of such consequence as to render it reason
able for the defendants to employ another artiste, 
and that the engagement of this other artiste 
was reasonable. Lord Blackburn held that this 
finding enabled the court to decide, as a matter 
of law, that the defendants were discharged. 
A t p. 414 he said: “ The analogy is complete 
between this case and that of a charter-party in 
the ordinary terms, where the ship is to proceed 
in ballast (the act of God, &o,, excepted) to a port 
and there load a cargo. I f  the delay is occasioned 
by excepted perils the shipowner is excused, but 
if it  iB so great as to go to the root of the matter, 
it frees the charterer from his obligation to furnish 
a cargo. See per Bram well, B. delivering the judg
ment of the majority of the Court of Exchequer 
Chamber in Jackson v. Union M arine  In s u r
ance Company. And we think that the question 
whether the failure of a skilled and capable 
artiste to perform in a new piece through serious 
illness is so important as to go to the root of the 
consideration must, to some extent, depend on 
the evidence, and is a mixed question of law and 
fact.” The case of Horlock  v. Beal (13 Asp. Mar. 
LawCas. 250; 114 L. T. Rep. 193; (1916) A. C. 
486) decided that these principles apply to the 
contract of a sailor to serve on a very lengthened 
voyage or series of voyages, the duration of which 
was not to extend beyond a period of two years. 
The detention of a ship by a hostile Power, which 
might last for more than two years, was held to 
terminate, before that period had arrived, the 
contract of the owners to pay the sailor wages.

I  am quite unable to agree with the contention 
urged by the respondents that the principle of

these decisions can never apply to a time charter. 
I t  is by no means true that a time charter must 
necessarily he of longer duration than a charter 
for a single voyage or a round voyage to many 
different ports. That depends upon the length 
of the term for which the ship is chartered I t  
may well be that the “ impediment,” to use the 
words of Lush, J. in Qeipel v. Sm ith {sup.), 
should be of longer duration in the case of a time 
charter than in that of a charter for a, single 
voyage, in order to be treated as “ defeating and 
destroying ” the object of the commercial adven
ture of the charterer and shipowner. For instance, 
1 think it would be impossible to contend that 
this adventure would not be “ destroyed and 
defeated ” if the restraint was, to the knowledge 
of both parties, expressly imposed by the prince or 
Government for the entire length of the period of 
hiring, or for that portion of it  which remained 
unexpired when the restraint was imposed. I  do 
not think it  can make any substantial difference 
if  possession should be taken for a substantial 
portion of the whole or of the unexpired portion 
of that period, coupled, as in this case, with a 
probability or possibility that it  may continue 
till the end of the period. In  any of these events 
the charterer would not get anything like the 
thing he contracted for—namely, the use of the 
ship for the stipulated period, but something 
wholly different. He could hardly be obliged, 
while deprived of the use of the ship, to pay her 
hire. That would be monstrously unjust. This 
is not like a grant or demise of land, where the 
right of property passes though the possession 
should be withheld. In  truth the imposition of 
the restraint for a lengthened period creates a 
condition of things to which the oharter-party is 
inapplicable. I  can find no authority for the pro
position that such a contract as the present sinks 
into abeyance while the restraint is imposed and 
the possession of the ship is withheld, and springs 
into active existence again when the restraint ter
minates, regulating the right of the parties for the 
residue of the period of hiring. I f  the restraint 
be prolonged for a substantial portion of that 
period it  goes, I  think, to the root of the con
sideration as it did in the case of Jachson v. 
M u tu a l Insurance Company and Poussard v. 
Spiers, and relieves both parties to the contract 
from their engagements. And this though the 
contract be not in the merely executory stage, but 
part performed, as it  was in both these cases. Now, 
turning to the facts of this case, one finds that 
early in Dec. 1914 the steamship F . A . T am plin  
was requisitioned by the British Government^ for 
the Admiralty transport service, and was retained 
in that service until the 10th Feb. 1915, a period 
of some fourteen months. No question was 
raised before the arbitrator as to this requisition. 
A t its date over two years of the period of 
hiring had elapsed. On this 10th Feb., about 
two years and nine months of that period 
remained unexpired. The ship was again 
requisitioned by the Government, and imme
diately after that date alterations were made 
in her to fit her for the transport of troops. 
She has been since retained in the service of the 
Admiralty, and it is said she has been restored 
to her former condition as a tank steamer. She 
may be retained in the same service while the 
present war lasts, and even after it  has ter
minated. Nobody can possibly tell how long it
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will last. A t the present moment about one year | 
and eight months of the five years remain unex
pired. Up to the present time the charterers 
have only had, during the two years from Dec. 
1912 till Dec. 1914, what they contracted for and 
what they were only bound to pay for. They may 
never get any further use of her. The owners 
cannot deliver the Bhip into their possession and 
control and may not for years be in a position to 
do so. Neither of the parties are in default. In  
the month of March 1915 the owners refused to 
be longer bound by the charter-party. In  my 
view there is here involved such a substantial 
invasion of that freedom of both parties to 
exercise the rights and discharge the obligations 
secured to and imposed on them by the charter, 
the continued existence of which must, I  think, 
have necessarily been in their contemplation as 
to the foundation of this contract when they 
entered into it  that, in the events which have 
happened, each of them iB now entitled to treat 
it  as at an end.

I  have dealt with the case altogether apart from 
the question of the amount which the charterers 
have received as compensation for the use of the 
ship. The charterers have been treated by the 
Crown as if they had sublet tho ship to the 
Admiralty. They have not, in fact, done so. 
What they have received they have got from 
the bounty of the Crown, They have no legal 
right to it. The receipt of it  is, therefore, in my 
view, quite irrelevant. To consider it, it only 
obscures the legal point for decision. When the 
legal rights of the parties have been determined, 
the Crown will, no doubt, endeavour to do justice 
to the parties according to those rights. Judging 
from what has happened up to the hearing of 
this appeal, I  am of opinion that the charter- 
party is now at an end and that the parties to it 
are released from all obligations under it. The 
appeal, under these circumstances, I  think, 
succeeds.

Lord P a r k e r  o f  W A d d in g t o n .—In  con
sidering the question arising on this appeal, 
it  is, I  think, important to bear in mind the 
principle which really underlies all cases in 
which a contract has been held to determine 
upon the happening of some event which 
renders its performance impossible, or other
wise frustrates the objects which the parties to 
the contract have in view. This principle is 
one of contract law, depending on some term or 
condition to be implied in the contract itself and 
not on something entirely dehors the contract 
which brings the contract to an end. I t  is, of 
course, impossible to imply in a contract any term 
or condition inconsistent with its express pro
visions, or with the intention of the parties as 
gathered from those provisions. The first thing, 
therefore, in every case is to compare the term or 
condition which it sought to imply with the 
express provisions of the contract, and with the 
intention of the parties as gathered from those 
provisions, and ascertain whether there is any 
such inconsistency.

Again, in determining whether any such term 
or condition can be properly implied, the nature 
of the contract is of considerable materiality. If , 
for example, the contract be for the hire of a 
particular horse on a particular day, it  would be 
easy to imply a condition that the horse should 
still be living on the day in question. If , however,

the contract were for the hire of a horse generally, 
it  would be difficult, if  not impossible, to imply a 
term relieving the hirer from liability, if his only 
horse died before the day arrived.

Moreover, some conditions can be more readily 
implied than others. Speaking generally, it 
seems to me easier to imply a condition precedent 
defeating a contract before its execution has com
menced than a condition subsequent defeating the 
contract when it is part performed. A contract 
under which A. is to have the use of B.’s horse for 
two days’ hunting might well be defeated by the 
death of the horse before the two days com
menced. I t  would be easy to imply a condition 
precedent to that effect. But the case would 
be very different if the horse died at the end of the 
first day, and it was sought to imply a condition 
subsequent relieving A. in that event of liability to 
pay the sum agreed for the hire.

The simplest cases of the application of the 
principle are, no doubt, those of contracts de certo 
corpore, as in Taylo r v. Caldwell (3 B. & S., 826). 
Here there was an agreement by A. to allow B. 
the use of his muBic hall on certain specified days, 
and the music hall was burnt down before the first 
of those days arrived. A  condition precedent 
could easily be implied. A  similar case is that of 
Appleby v. M yers (16 L. T. Rep. 669; L. Rep. 2 
0. P. 651). Here A. contracted to erect machinery 
in buildings belonging to B., and the buildings 
were burnt down before the work was finished. 
I t  was not difficult to imply a condition subse
quent.

But the principle applies also to cases when the 
existence or continued existence of some specific 
thing is in no way involved, and in such cases its 
application is not so easy. I t  applies, for instance, 
to contracts of service which, from some causes 
not contemplated by the contract itself, have 
become impossible of fulfilment. A  good instance 
of this may be found in the recent decision of 
your Lordships’ House in Horlock v. Beal (13 
Asp. Mar. Law Oas. 250; 114 L. T. Rep. 193; 
(1916) 1 A. 0. 486). I t  applies also to charter- 
parties where some commercial adventure con
templated by the parties, and in the fufilment of 
which both are interested, is brought to an end by 
the happening of some event for which neither 
is to blame. The leading case on this branch of 
the law is Jackson v. Union M arine Insurance  
Company (2 Asp. Mar. Law Oas. 435; 31 L. T. 
Rep. 789; L. Rep. 10 0. P. 125). Here the ship 
was to proceed with all possible dispatch (dangers 
and accidents of navigation excepted) from Liver
pool to Newport, and there load and carry to 
San Francisco a cargo of iron rails. The ship 
left Liverpool on the 2nd Jan., and on the 
3rd Jan. ran aground in Carnarvon Bay, sustain
ing considerable damage. I t  would necessarily 
be many months before she could be got off 
and put in such repair as to be able to continue 
her voyage. In  the commercial sense, therefore, 
the voyage contemplated in the charter-party had 
been brought to an end, and under these circum
stances the contract was held to have determined. 
The voyage, if resumed when the ship had been 
got off and repaired, would have been a different 
voyage, “ as different,” to use Lord Bramwell’s 
words, “ as though it had been described as 
intended to be a spring voyage, while the one 
after the repairs would have been an autumn 
voyage.” The season within which the adventure



476 MARITIME LAW OASES.
H.L.jj A r b it ., F. A. T a m p l in  SS. Co. & A ng lo -M b x ic a n  P etro leu m  P roducts Co. [H.L.

was to be carried out was, in fact, of import
ance to both parties to the bargain, and it  
was thus easy to imply a condition that 
i f  the voyage became impossible of completion 
within that season the contract should be at 
an end. The exception as to dangers of the sea 
and accidents of navigation no doubt showed that 
the parties were contemplating and providing for 
the case of some delay arising from these causes, 
but they were evidently not contemplating a delay 
so great that the spring voyage would beeome 
altogether impossible. The particular adventure 
being a voyage to be carried out within reason
able lim its of time furnished a definite standard 
by which it  oould be determined whether the 
delay which actually occurred was or was not 
within the exception clause. There was, there
fore, no inconsistency between the implied con
dition and the express provisions of the contract.

There is, so far as I  can find, no case in which 
this principle has been applied to time charter- 
parties as distinguished from charter-parties which 
contemplate particular voyages. I t  was suggested 
in argument that T u lly  v. H ow ling  (36 L . T . Rep. 
163; 2 Q. B . Div. 182) was such a case. There the 
charter-party was a time charter-party for twelve 
months from the completion of the voyage on 
which the vessel was then engaged. A fter the 
completion of this voyage, and when the charterer 
was ready tp load, the vessel was detained by the 
Board of Trade as unsea worthy. I t  took two 
months to make the vessel seaworthy, and mean
while the charterer had repudiated the contract. 
I t  was held that he was justified in so doing on 
the ground that time was of the essence. There 
had been, in fact, a breach of the contract by the 
owners so material as to give the charterer a 
right to rescind. Only Brett, J. put the case as 
one of the frustration of a commercial adven
ture. W ithout laying it  down that the principle 
can in no circumstances be applicable to time 
charter-parties, I  am of opinion that its applica
tion is in such cases much more difficult than in  
the case of charter-parties which contemplate a 
definite voyage within certain lim its of time. I  
concur in this respect with what is Baid by Bail- 
hache, J. in A d m ira l Shipp ing Company v. 
Weidner and Co. (13 Asp. Mar. Law Oas. 246; 
114 L . T . Rep. 171; (1916) 1 K . B., at pp. 437-8). 
M y reasons w ill appear when I  come to consider 
the terms of the charter-party in  the present 
case.

The contract in the present case is contained in  
the charter-party of the 18th M ay 1912, whereby 
the owners of the steamship F . A. T am p lin  agreed 
to provide her with a fu ll complement of officers, 
seamen, engineers, and firemen, and hold her at 
the disposition of the charterers for the voyages 
and other purposes therein mentioned for a period 
of sixty calendar months from the 4th Dec. 1912, 
subject, nevertheless, to the conditions therein 
specified. The charterers were to pay the owners 
monthly in advance for the first twelve calendar 
months 17501., and thereafter 17001. per month by 
way of freight. By the seventeenth condition the 
freight was suspended in  the event of loss of time 
by reason of deficiency in men or stores, or any 
defect or breakdown of machinery or damage or 
accident preventing the working of the vessel for 
more than twenty-four consecutive hours. By  
the nineteenth condition the payment of freight 
was to cease altogether in the event of the vessel

being lost. B y  the twentieth condition the act 
of God, perils of the sea, fire, barratry of the 
master and crew, enemies, pirates and thieves, 
arrests or restraints of princes, rulers, or people, 
and strandings and other accidents of navigation 
were excepted even when occasioned by negli
gence, default, or error of the pilot, maBter 
mariners, or other servants of the owners.

As I  read this contract, the parties are not 
contemplating the prosecution of any commercial 
adventure in which both are interested. They 
are not contemplating the performance of any 
definite adventure a t all. The owners are not 
concerned in the charterers doing any specific 
thing beyond the payment of freight as it  becomes 
due. They are only concerned that the charterers 
shall pay the freight and shall not use the ship 
contrary to the provisions of the charter-party. 
I t  would be to the interest of the owners that 
the charterers should not make any use of the 
ship at all. They would thus save the cost of 
repairs due to wear and tear. On the other hand, 
the charterers only stipulated that the vessel shall 
be at their disposal for certain defined purposes. 
I f  they so desire, they retain fu ll liberty not to 
use the vessel for any purpose whatever. Further, 
the contract contemplates that though the 
charterers desire to use the vessel, i t  may for 
interm ittent periods of indefinite duration be 
impossible for them so to do. In  such cases 
there are express provisions differing according 
to the particular circumstances from which such 
impossibility arises. In  cases within condition 17 
there is a suspension of freight only. In  cases 
within condition 20, and not within condition 17, 
the payment of freight continues, and the owners 
incur no liability. Thus if  the ship cannot put 
to sea because of deficiency of seamen, freight 
will be suspended. I f ,  however, the vessel cannot 
put to sea because of an embargo, the freight 
continues to be payable, nor are the owners liable 
in  damages. I t  makes no difference at what 
period during the term of the charter the 
deficiency of seamen or embargo occurs. W hether 
i t  occurs within the first or last six months of 
the term the result is to be the same.

I  entertain no doubt that the requisitioning of 
the steamship by H is Majesty’s Government in 
the present case is a “ restraint of princes” 
within the twentieth condition. The parties 
therefore have expressly contracted that during 
the period during which by reason of such 
restraint the owners are unable to keep the Bhip 
at the disposition of the charterers, the freight is 
to continue payable, and the owners are to be free 
from liability. This period may be long or short. 
I t  may be certain or indefinite. I t  may occur 
towards the beginning or towards the end of the 
term of the charter-party. The result is to be 
the same, unless indeed the circumstances are 
such that the ship can be said to be lost within  
the meaning of condition 19. Moreover (and this 
seems to me the vital point), the charter-party 
does not contemplate any definite adventure or 
object to be performed or carried out within 
reasonable lim its of time, so as to justify a dis
tinction being drawn between delays which may 
render such adventure or object impossible and 
delays which may not.

Under these circumstances it  appears to me to 
be difficult, if  not impossible, to frame any con
dition by virtue of which the contract of the
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parties is at an end, wifhout contradicting the 
express provisions of the contract, and defeating 
the intention of the parties as disclosed by these 
provisions. The nearest I  can get is a proviso to 
the twentieth condition conceived as follows : “ Pro
vided that if  the period daring which the ship 
cannot be held at the disposition of the charterers 
by reason of any of the matters referred to in this 
condition, though indefinite, be such as w ill in all 
reasonable probability extend beyond the term of 
the charter-party, the contract between the parties 
shall be determined.” But, in my opinion, even 
this would contradict the express term of contract. 
I t  could, for example, except from its provisions 
cases in which the ship ran aground so near the 
end of the term of the charter-party that i t  would 
be impossible to get her off or ready to put to sea 
once more within such term. This would, in my 
opinion, be contrary to the provisions of condi
tion 20. Further, even if  i t  werepermissibletoimply 
such a proviso to the twentieth condition, there 
is, in my opinion, no reason for holding that the 
Government will, in all reasonable probability, 
retain the vessel for the remainder of the term of 
the charter-party. W hether they w ill do so or 
not seems to me to depend on all sorts of circum
stances as to which a court of justice cannot 
speculate. They may do so or they may not. I  
do not think that one event is more likely than 
the other.

Having regard to the difficulty of framing any 
conditions which can be implied without con
tradicting the express terms of the contract, 
having regard to the nature of the contract, 
which is a time charter only and does not con
template any commercial adventure in which 
both parties are interested, or indeed any definite 
commercial adventure at all— and finally, having 
regard to the fact that the condition which is 
sought to be implied is a condition defeating a 
contract already part performed and not a con
dition precedent to a contract which remains 
purely executory— I  have come to the conclusion 
that the decision of the Court of Appeal was 
right and ought not to be disturbed.

I  desire to add this. I  cannot help thinking  
that the question really a t issue has been some
what obscured by the fact that the Government 
has under the terms of the Royal Proclamation 
of the 3rd Aug. 1914 to pay compensation to 
“ the owners,”  to be settled in case of difference 
by arbitration. Owners must in this proclamation 
include all parties interested. I t  cannot, in the 
present case, mean the owners exclusive of the 
charterers or the charterers exclusive of the 
owners. Both are entitled to compensation, and 
i f  such compensation be not agreed with either 
separately, but with both together, the amount 
so agreed will be divisible between them accord
ing to their respective rights and interests. The 
case was argued before your Lordships on the 
footing that it  would determine which of two 
possible claimants was to be held entitled to all 
which might be payable by the Government by 
way of compensation under the proclamation. I  
entirely dissent from this view.

The appeal should, in my opinion, be dismissed 
with costs.

Solicitors for the appellants, Holman, B irdwood, 
and Go.

Solicitors for the respondents, Thomas Cooper 
and Co.
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M ay  23, 24, 26, and Ju ly  14, 1916. 
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cellor  (Lord Buckmaster), E arl L o rebubn , 
Yiscount M ersey , and Lord Sh a w .)

F owles v. E astern  an d  A u s t r a lia n  Ste am 
s h ip  Co m pany  L im it e d , (a)

ON A P P E A L  F R O M  T E E  S U P R E M E  C O U RT OF 
Q U E E N S L A N D .

Queensland— Compulsory pilotage—Negligence o f 
p ilo t— Government not liable.

Under the statutes o f Queensland re la ting to 
navigation and pilotage, a du ty is imposed upon 
the Government o f tha t State to license and 
appoint du ly  qualified p ilots.

A  f irm  o f shipowners claimed damages fro m  the 
defendant as the nom inal representative o f the 
Government o f Queensland fo r  the stranding o f  
the ir vessel while compulsorily in  charge o f a 
du ly  licensed and appointed p ilo t, by whose 
negligence the strand ing was caused.

Held, tha t the defendant was entitled to judgm ent 
as the statutes imposed no du ty upon the Govern
ment to p ilo t the p la in t if fs ’ ship, and i t  was not 
liable fo r  the negligence o f such a p ilo t, who was 
not'alleged to have been im properly licensed.

The du ty  o f the Government is merely to provide 
qualified p ilo ts .

Decision o f the F u ll Court o f the Supreme Court 
o f Queensland reversed.

A ppeals  by the Government of Queensland, 
represented by M r. W illiam  Lambert Fowles, in 
accordance with a statutory provision for that 
purpose, against orders of the Supreme Court of 
Queensland upon a special oase stated which 
affirmed a judgment of Chubb, J.

The question was whether the Government of 
Queensland was liable in respect of the alleged 
negligence of licensed and qualified pilots 
appointed pursuant to the statutes in force in  
the colony. The respondents brought their 
actions claiming damages from the Government 
for the stranding of their vessel, the steamship 
Eastern, in the port of Brisbane owing to the 
alleged negligence of and whilst compulsorily in  
charge of a duly licensed and qualified pilot 
named Maxwell on the 22nd Jan. 1911.

A  similar claim was made by the same plain
tiffs in the case of the same ship, which had 
previously stranded in the port of Rockhampton 
on the 6th Aug. 1910, while in  charge of a 
duly licensed and qualified assistant pilot named 
Dunmall.

The question of liability was tried before 
Chubb, J,, who decided in favour of the plaintiffs, 
and his decision was affirmed by a judgment of 
the F u ll Court, but leave to appeal was given.

The two appeals were taken together.
Hon. T . J. Ryan  (Attorney-General for Queens

land), B u tle r A spina ll, K.C ., Clauson, K.O ., and 
Sir John G. M ick le thw a it for the appellant.

Sir Robert F in la y , K.C ., Schiller, K.C ., and 
R. A . W righ t for the respondents.

Judgment was reserved.
E arl L o reburn , delivering the opinion of their 

Lordships, Baid :— In  the Brisbane case a steam.
(o) Exported by W . E. B in ) ,  Esq., Barrister-at-Law.
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ship company sues the Government of Queensland 
(represented by M r. Powles as nominal defendant 
under statutory provisions for that purpose) to 
recover damages in respect of a vessel named the 
Eastern, belonging to the company, which was 
stranded in the port of Brisbane. I t  is to be 
taken that the damage was caused by the negli
gence of one Maxwell, a pilot duly licensed and 
qnalified for the port pursuant to the statutes 
there in force, and the pilotage was compulsory. 
The only question is whether the Government are 
liable for this negligence.

Chubb, J. held the Government liable, and his 
order was affirmed by the Supreme Court of 
Queensland, from which this appeal directly 
comes. B ut the board has also the advantage of 
judgments in the H igh  Court of Australia, 
delivered at an earlier Btage of the case. In  both 
courts the whole of the law was very carefully 
considered. Isaacs, J. expressed an opinion that 
the Government were not liable, but the balance 
of opinion was decided in favour of the plaintiff 
company. I t  is therefore undoubtedly a difficult 
case.

I t  w ill be convenient to begin by considering 
the actual relations between the plaintiffs and the 
defendants, as created by law. The plaintiffs 
claim damages for breach of a duty owing to 
them. W hat was that duty P There was no 
contract between these parties. The duty, 
whatever it  may have been, must be one that 
depends upon the statute. I t  is not, of course, 
necessary that the statute should contain an 
express statement of the duty, but i t  is necessary 
that the obligation should result from these 
enactments. Coming closer to the present case, 
the plaintiffs say that their ship was stranded 
owing to the negligence of a pilot named Maxwell. 
In  order to succeed, they must show that the law 
imposed upon the defendants the conduct and 
management of that particular ship by that par
ticular p ilo t; and this they seek to do by 
reasoning which would make the Government 
liable for the conduct and management of all 
ships compelled to accept the pilotage of pilots in 
the same position as Maxwell. There is nothing 
inherently unreasonable in such a contention, 
but its weight depends upon the extent and 
nature of the duty whioh the Government owe to 
the shipowner. I t  is very necessary, for this 
reason, to look into the true position of Maxwell 
and other pilots, because that may help in  
answering the true question— namely, whether or 
not the Government had laid upon them the 
conduct and management of the ship. I f  so, 
then they were bound to use proper care and skill 
and are liable for failure to do so.

In  examining the statutes i t  is well to bear in  
mind the condition of things in regard to pilots 
before Parliament interposed. Originally the 
business was simply a matter of private enter
prise ; seamen of local experience made their own 
bargains with masters of ships. Barton, J. 
traces the sequel in his judgment. A  licence 
was required in the interests of public safety, 
then pilotage fees were turned by statute 
into pilotage rates, no doubt for public reasons, 
but still the rateB were paid to the men for their 
private emolument. Then the Treasury took the 
rateB and empowered the Government to fix the 
remuneration of pilots. “ The statutes also pro
vided for constitution of a Marine Board acting

in the execution of its powers and functions under 
the control of the Grown. The same statutes 
regulated the pilots in their duties after the 
manner of public servants and provided for a 
pilotage service, and, indeed, as was admitted, the 
Government supplied the port pilots with the 
instruments of their calling in the shape of boats 
maintained and crews paid, at Government cost, 
while the admissions and the regulations show that, 
on the other hand, the coast pilots were allowed to 
receive fees for themselves, and had to find their 
own boats and crews. The port pilots were made 
regular officers of the Government service, paid 
from the public funds, though the department 
called the Marine Board managed the pilot service 
under the immediate control of the Government. 
The port pilots were classified under the public 
service laws, according to salary, as professional 
servants of the Government.” To this i t  may be 
added that pilotage in prescribed ports was made 
compulsory.

The language thus used by the learned judge 
is general in its terms, and was not of course 
intended to extend the words of the statutes, 
which lay down the functions of the board and 
the nature of Governmental control, but i t  pre
sents the general result in a way from which their 
Lordships are not at a ll disposed to differ. 
They also entirely agree with the way in which 
Barton, J. puts, a little  earlier in his judgment, 
the resulting question, “ Was it  the duty (of the 
Government) to undertake with due care and 
Bkill the pilotage of such vessels, or was it  only a 
duty to supply qualified pilots to those who were 
bound to accept the services of such officers ? ” 
The learned judge comes to the former con
clusion, though expressing the same difficulty 
which their Lordships also feel, and which, in 
their case, is enhanced by the adverse autho- 
rity , not only of himself and the majority of 
his colleagues, but also of the Supreme Court of 
Queensland.

Nevertheless, their Lordships have been con
strained to the conclusion that no greater obli
gation is laid on the defendants than that of 
providing qualified pilots. The.fact that pilotage 
is compulsory cannot affect them. I t  is not they 
but the law that makes it  so. The fact that, 
through the Marine Board, they license pilots 
cannot affect them. That has been repeatedly 
laid down and is not questioned. T e t, though the 
argument is placed on other grounds, the real 
thought behind the argument, which makes it  
forcible, is that if  you compel a master to place 
his ship in the bands of someone else whom you 
designate without consulting him you ought to 
make good any loss arising from his negligence. 
There is an appearance of natural equity in this 
view, and, perhaps, more than an appearance; 
but i t  is clearly established that this will not 
suffice, and, were i t  relevant, ample considerations 
might be adduced in  support of the view which 
has prevailed. I f ,  then, the defendants are to be 
made liable, i t  must be on the ground that they 
charge pilotage rates, which go into the Treasury, 
that they pay salaries to the pilots, whom they 
choose, dismiss, or reprimand, and that they class 
them in the Civil Service and supply them with 
boats, implements, and crews; also that they 
make regulations which control them, but not 
regulations interfering with their conduct and 
management of ships.
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Now if  the crucial question here were 
whether or not Maxwell was in the service 
of the defendants, as might arise in an action 
of wrongful dismissal, this claBS of evidence 
would be very cogent to show that he was in their 
service. I t  is the kind of evidence common in 
such cases. But i f  the question be, as their Lord
ships th ink i t  is, whether or not the defendants 
were bound to navigate this ship and employed 
Maxwell to do for them the work which they 
were bound to do, then it  is not conclusive to 
say that he was in their service unless i t  can also 
be said that the Government were “ the principals 
in  the piloting of ships,” to borrow the happy 
phrase of M r. Justice Isaacs. That phrase seems 
to h it the point exactly. I f  Maxwell himself was 
the principal in the piloting of ships, then the 
defendants cannot be liable. I t  was he and not 
they that owed the duty of careful piloting to the 
plaintiffs.

In  their Lordships’ opinion these Acts of Parlia
ment did not alter the original status of a pilot, 
which is, in effect, that he must be regarded as an 
independent professional man in discharging his 
skilled duties. I f  i t  had been intended to alter 
this old and fam iliar status, it  is to be supposed 
that the Legislature would have done i t  more 
explicitly. W hat i t  has done is more consistent 
with a different and lim ited purpose— namely, to 
secure a proper selection, a proper supply, a 
proper supervision, and a proper remuneration of 
men to whose skill life and property is com
mitted, whether the shipowner likes i t  or not. 
For this purpose they become servants of the 
Government. For the purpose of navigating 
ships, they remain what they were, and the duty 
which the State or Government owes to a ship
owner, exercised, i t  is true, by various authorities, 
is to provide a qualified man in the terms of the 
statutes, but not to take the conduct or manage
ment of the ship. I t  is not said that they have 
failed in this duty of providing a qualified man.

Taking this view of the statutes themselves, 
their Lordships do not think i t  is necessary to 
review the authorities, which were exhaustively 
considered, both in the High Court of Australia 
'and the Supreme Court of Queensland. They 
will only say that, i f  they had thought the 
Government were directed to carry on the 
business of pilotage, they would have held them 
responsible for negligence in that business, as in 
the case of B rabant and Go. v. K in g  (72 L. T . Bep. 
785; (1895) A. C. 632), where the relation of 
bailor and bailee for hire was established.

Their Lordships w ill humbly advise His  
Majesty that this appeal should be allowed, and 
judgment entered for the appellant with costs 
throughout. The respondents must pay the 
costs of the appeal.

The facts of the Rockhampton case are similar, 
and their Lordships w ill humbly advise His  
Majesty that this appeal should also be allowed, 
and judgment entered for the appellant with 
costs throughout.

The respondents must pay the costs of the 
appeal.

Solicitors for the appellant, Freshfields.
Solicitors for the respondents, W illia m  A. Crump 

and Sons.
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T h e  H a k a n , (a)
P rize Court— N e u tra l vessel— Carriage o f contra

band— L ia b ili ty  to confiscation o f vessel and 
cargo — Old .rule  — Relaxation  — Practice o f 
m aritim e States—A rt. 40 o f D eclara tion o f 
London — Adoption o f artic le by Order in  
Council— V a lid ity — Rule o f in te rna tiona l law  
as to contraband since 1908.

Although there is no fo rm a l instrum ent b ind ing as 
an in te rna tiona l convention, the attitude and the 
action o f the more im portan t m a ritim e  States 
before and since the holding o f the In te rn a tio n a l 
N ava l Conference a t London in  1908-9 have 
resulted in  the establishment o f a ru le o f in te r
na tiona l law that neutra l vessels ca rry ing  to an 
enemy po rt contraband which by value, weight, 
volume, or fre ig h t value form s more than one- 
h a lf  o f the cargo are subject to confiscation and 
to condemnation.

T h is  was a case in which the Crown claimed the 
condemnation of the Hakan and its cargo, the 
latter being alleged to be contraband of war.

The Hakan  was a Swedish vessel, and on the 8th 
Jan. 1916 she was chartered to a firm of German 
fish dealers, Messrs. Franz Witte and Co., carrying 
on business at Altona, Stettin, and Hamburg, for 
six weeks, “ information to be given to the 
charterers at Gothenburg or Stettin at their 
option.” The vessel left Haugesund in Norway 
for Lübeck early in April 1916, but was captured 
almost immediately by a British cruiser in the 
North Sea and sent to Kirkwall. The cargo con
sisted largely of salted herrings, which were con
ditional contraband. The shipowners contested 
the claim of the Crown. There was no appear
ance on the part of the cargo owners.

The whole of the arguments in the case were 
directed to the question of the liability of a 
neutral vessel carrying contraband to confiscation 
according to modern international law. These 
are fully set out in the judgment of the 
President.

The Attorney General (Sir F. E. Smith, K.C.), 
the Solicitor-General (Sir George Cave, K.C.), and 
R. A. W right for the Procurator. General.

Balloch  for the shipowners. G w  adv m lL

Ju ly  3.—The P r e s id e n t .—The claim of the 
shipowners for the release of this captured vessel, 
the Hakan, is founded upon a proposition that 
it is a well-established rule of the law of nations 
that neutral vessels oarrying contraband of war 
are free from capture, subjeot to certain excep
tions in cases where the owners of the vessels are 
also the owners of the contraband, or where they

(a j Beported by J. A. Sla t e r , Esq., Barrister-at-Law.
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attempt to defraud a belligerent of his belligerent 
rights to capture the contraband by concealment 
of its destination, by departure from the voyage, 
or by false papers, or by other similar methods. 
Following upon this, i t  is contended that the 
provisions adopted by the Order in Council from  
art. 40 of the Declaration of London offended 
against the ru le ; and that effect should not be 
given to them by this court. Those provisions 
are as follows: “ A  vessel carrying contraband 
may be condemned if  the contraband, reckoned 
either by value, weight, volume, or freight, forms 
more than half the cargo.”

In  the present case the whole cargo carried by 
the vessel was conditional contraband. The ship 
was a Swedish vessel, belonging to a Swedish 
company. H er gross tonnage was 484 tons, and 
her net tonnage was 271 tons. A t the time of 
her capture she was under a time charter (namely, 
six weeks, with powers of extension for four 
months) to Messrs. Franz W itte  and Co., well- 
known German fish dealers, carrying on business 
at Altona and Stettin, as well as at Gothenburg. 
The agreed hire to be paid by the charterers was 
520 kr. per day. The charter-party and the bills 
of lading are in evidence, and can be referred to. 
The cargo consisted of 3238 barrels of salted 
herrings, consigned from Haugesund, in Norway, 
to Lübeck. Lübeck is a German base of supply. 
I t  is also a port which has been used on a very 
extensive scale since the war began for the im 
portation of goods from Scandinavia into Ger
many. Moreover, orders have been made by the 
German Federal Council regulating the import of 
salted herrings into the German Empire, whereby 
they must all be delivered to the Central P u r
chasing Company Lim ited, of Berlin, a company 
acting under the directions of the German 
Im perial Chancellor. N o appearance or claim 
was entered or made by any of the named con
signors or consignees of the cargo or by the 
charterers, who, of course, knew its destination. 
There is no doubt of its contraband character, nor 
of its destination for the enemy Government or 
its forces.

The shipowners, although not expressly adm it
ting this, did not contend that in the circum
stances i t  was not confiscable contraband. Their 
whole case was argued upon the basis that it_ waB. 
The shipowners’ olaim, therefore, raises in  a 
precise form the question of the soundness of 
their legal proposition. Is  there, at the present 
day, according to the law of nations, a well- 
established rule in favour of a contraband-carry
ing vessel to the effect stated P There is no 
doubt that the law to be administered in this 
court is the law of nations (or international law, 
as i t  is often called) and not our municipal law. 
As was recently stated by the Lords _ of the 
Judicial Committee of the Privy Council, i t  is “ a 
law which is not laid down by any particular 
State, but originates in the practice and usage long 
observed by civilised nations in their relations 
towards each other, or in express international 
agreement” : (The Zamora, 13 Asp. Mar. Law  
Cas. 144; 114 L . T . Rep. 626 ; (1916) 2 A . C. 77). 
I t  has naturally fallen in  course of time within 
general principles— easily understood although 
not always capable of precise definition— which 
have been approved of as equitable by jurists 
and judges, and act6d upon in practice by States. 
From  its nature i t  is subject to modifications as
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time rolls on, and the world’s international con
ditions change ; but its development should be 
along the lines of the same equitable principles 
as between nations.

The law as to contraband goods illustrates these 
developments as well as any of the subjects with 
which it  deals. I t  íb  not necessary to elaborate 
this theme. B u t i t  is essential in  considering the 
law of contraband, in its relation both to ships 
and goods, to bear in  mind that the principle 
upon which it  is founded is that i t  must be 
allowed to belligerents to use their maritime 
powers to interfere to some extent, and, indeed, as 
has been established, to a considerable extent, 
with the commerce of neutral countries in order 
to prevent goods being conveyed to the enemy, 
which might enable or might help the enemy to 
carry on or to prolong a war with success. I f  a 
belligerent has a right by means of capture and 
subsequent condemnation to prevent contraband 
goods from reaching the enemy and to have them 
confiscated, i t  would appear to be not unfair or 
unreasonable that the belligerent should also have 
rights of a like kind against the vessel in  which the 
goods are being carried. The goods could not reach 
the enemy without the help of the vessel. The 
transaction in the ordinary course involves the 
conjoint operation of the owner of the goods and 
the owner of the vessel. The one trader is selling 
his goods for p ro fit; the other trader is letting  
his vessel on hire for profit to transport them. 
W hy should one of these two classes of traders 
in case of capture lose his property, and the other 
have it  preserved? I t  may be urged that this 
comparison of the position imports to the ship
owner actual knowledge of the character of the 
goods carried on his vessel. B ut this is not neces
sarily the case. I f  a shipowner allows his vessel 
to be chartered or to be used in such a way that 
contraband goods may be laden upon i t  for trans
port to an enemy, whether he is aware of the use 
to which his vessel is being put or not, i t  does 
not appear to be inequitable that he should suffer 
from the results of such a use of his vessel as 
would enure to the enemy’s benefit. This element 
of the knowledge of the shipowner has entered 
into the discussions upon the question of his ship 
being involved in liability, and i t  w ill be con
sidered hereafter in the general aspect of the law, 
and also in reference to the facts of this particular 
case.

The ancient practice in this country, before the 
Napoleonic wars— apart from special treaties—  
was that neutral vessels carrying contraband 
goods were subject to capture and condemnation, 
as were the goods themselves. Upon general 
principles, suoh a practice seems to me to be 
consistent with equitable rights as between belli
gerents and neutral traders. In  the case of The 
N e u tra lite t (Roscoe’s English Prize Cases, vol. 1, 
309; 3 Gh. Rob. 295) Sir W illiam  Scott said that 
“ i t  caiinot be denied that i t  was perfectly defen
sible on every principle of justice. I f  to supply 
the enemy with such (i.e., contraband) articles is 
a noxious act with respect to the owner of the 
cargo, the vehicle which is instrumental in effect
ing that illegal purpose cannot be innocent.” The 
confiscation of the ship had been justified by 
Bynkershoek and other jurists of authority. I t  
is true, however, that by the time of Lord Stowell 
a relaxation of the practice was introduced, 
whereby the ship was regarded as non-confiscable,

T h e  H a k a n .
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except in certain cases of the character already 
mentioned. B at it  is to be noted that if the 
owner of any part of the contraband cargo was 
also the owner of the ship, or any share in it, 
the ship, or his share, was still held to be subject 
to confiscation: (see The Jonge Tobias, Roscoe, 
vol. 1, 146 ; 1 Oh. Rob. 329). I t  is difficult to 
ascertain precisely the reasons for the relaxation 
made in those times. I t  was probably due partly 
to the policy of this country in relation to neutral 
commerce, and to the frequency of treaties deal
ing with the subject. The legal ground for its 
introduction, however, waB “ the supposition that 
freights of noxious or doubtful articles might be 
taken without the personal knowledge of the 
owner ” : (see per Sir William Scott in The Neu- 
tra liie t, ub i sup.).

On reference to the practice of other nations it 
will be found that at this very period the French 
Règlement of the 26th July 1778 was in force. 
Under the Règlement the ship was declared 
subject to confiscation if three-fourths in value of 
the cargo consisted of contraband goods. I t  is 
true that this was regarded by some authorities 
as merely part of the municipal law; but by 
others (including Ortolan) as applicable between 
States, unless, of course, treaties contained 
different provisions, as, for example, the treaty 
of Sept. 1800, made for a period of eight years 
between France and the United States. Its 
provisions were maintained by the French 
instructions of the 31st March 1854, and those of 
the 25th July 1870 : (see Bonfils’ Manuel de Droit 
International Public, 7th edit., par. 1578) Indeed, 
the Règlement remained in force ever since, at 
any rate until 1914, when the Government of 
France adopted the provisions of art. 40 of the 
Declaration of London.

During the Crimean W ar the question relating 
to vessels does not appear to have come up for 
decision in any Court of Prize. But not only did 
France adhere to the Règlement referred to 
during that war, but Russia also, by a Declaration 
issued on the 19th April 1854, pronounced that 
neutral vessels carrying contraband would be 
stopped by her cruisers and declared lawful 
prizes of war in conformity with the declaration 
of the 27th Nov. 1853: (se6 the London Gazette, 
May 2, 1854, p. 1364).

The matter was dealt with during the 
American Civil W ar in The Bermuda (3 Wall. 
514). The relaxation of the time of Lord Stowell 
was referred to in that case as follows : “ This
has been called an indulgent rule, and so it is. 
I t  is a great, but very popular, relaxation of the 
ancient rule which condemned the vessel carry
ing contraband as well as the cargo.” Then comes 
the following passage : “ But it is founded on
the presumption that the contraband shipment 
wa< made without the consent of the owner given 
in fraud of belligerent rights, or, at least, without 
intent on his part to take hostile part against the 
country of the captors ; and it must be recognised 
and enforced in all cases where that presumption 
is not repelled by proof’': (p. 555).

The “ presumption ” seems to refer to the 
knowledge of the shipowner of the nature of the 
cargo. I t  is not easy to understand the meaning 
of the phrase “ intent to take hostile part.” I f  
the shipowner had knowledge of the contraband 
character of the goods, it  would appear to follow 
that in allowing their shipment he had the 
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i “ intent ” to help the enemy. However this may 
be, the so-called indulgent rule which p rim a  facie  
permitted the ship to escape confiscation was 
clearly regarded by the United States Court as 
subject to qualification by reason either of the 
knowledge or the intention of the shipowner as to 
the enemy destination of the contraband cargo. 
The attitude of the United States upon this 
question in later times will be pointed out here
after in the appropriate period, as exemplified and 
defined in their Naval War Code promulgated in 
1900 (amended in a few particulars in 1903j, which 
was commended by the United States to the 
International Naval Conference of London in 
1908.

In  Europe, about the same time as the 
American Civil W ar was proceeding, Prussia, 
Denmark, and Austria promulgated prize regula
tions (in the early part of 1864) whereby ships 
carrying contraband goods were declared subject 

i to confiscation, if the whole cargo consisted of 
contraband. Later, in the war of 1866, Austria 
went further and declared ships to be lawful 
prizes which carried contraband bearing a pro
portion of contraband which was considerable in 
reference to the whole cargo: (eee Kleen, De 
la Contrebande de Guerre, p. 210 (n).) Italy, 
according to art. 215 of her Mercantile Marine 
Code, admitted the coufiscability of the ship 
and contraband goods laden in her, but freed 
the innocent goods; and this rule was applied 
by her during the war of 1866: (see Bonfils, 
7th ed it, par. 1578). Reference has been 
made to the reiteration by France in 1870 of 
the three-fourths rule. In  the development of 
the history of the subject, the next important 
stage is reached in the theories and practices of 
the Empires of Russia and Japan before, and in the 
course of, the Russo Japanese War. These two 
Powers waged war on sea, as well as on land. 
Their rules and practices in naval warfare are, 
therefore, of importance in ascertaining the Law 
of Nations at a period when the conditions of 
neutral and international trade carried over the 
seas were, to ali intents and purposes, the same as 
those of the present day. The decisions of their 
respective Prize Courts in cases arising out of 
that war must also have a close bearing upon the 
rules of International Law, regarded by these 
two Slates as governing the liability of ships 
carrying contraband.

The Russian prize regulations were decreed on 
the 27th March 1895, nine years before the out
break of war between Russia and Japan. By 
these regulations merchant vessels of neutral 
nationality were declared liable to confiscation as 
prizes if found conveying to the enemy or to an 
enemy port certain contraband articles and sub
stances for firearms or explosives, whatever the 
amount of Buch might be; and other articles of 
contraband of war amounting in bulk or weight 
to more than half the entire cargo, provided that 
it  was not proved that the masters of the vessels 
concerned were unaware of the declaration of war: 
(Regulations 11 (1).

After the declaration of war no other knowledge 
either on the part of the owners or masters was 
required to be proved or to exist. These provisions 
were applied in the cases of British, German, and 
Danish vessels, with the effect that vessels were 
condemned where the contraband carried was 
more than half the cargo and released where it

3 Q
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was less: (see The Arabia, Russian and Japanese 
Prize Cases, vol. 1, p. 42 ; The A n igh t Commander, 
i b id , p. 54 ; The Calchas, ib id ., p. 118; The St. 
K ild a , ib id., p. 188; and The Prinsesse M arie , ib id ., 
p. 276). British ships were condemned on this 
ground, and no protest against the condemnation 
was made by the British Government to the 
Russian Government.

The Japanese regulations as to capture at sea 
are not so precise. They were issued after the 
war with Russia had begun. They came into force 
on the 15th March 1904. They provided that 
ships carrying contraband of war were liable to 
capture without regard to their nationality, and 
that the fact that a master was ignorant that 
contraband articles were on board could not be 
held to be a reason for exemption from capture : 
(arts. 37 and 38). They also provided that the 
ship should be condemned if the owner of the 
ship and of the contraband articles were one and 
the same person : (art. 43). But they contained 
a general rule which prescribed that with regard 
to matters which were not determined by law, 
treaty, or the Japanese regulations, the principles 
of international law should be followed : (art. 10). 
I f  the cases decided by the Japanese Prize Courts 
are examined, it will be seen that the principle of 
international law most often applied was the one 
which may be formulated from the statement of 
the reasons of the court in various cases, thus : 
International law recognises the liability to con
demnation of a vessel the object of whose voyage 
is the carriage of contraband of w ar; and this 
rule is in accordance with what is just and 
reasonable, and with correct and fundamental 
principles.

As to the determination of what was “ the 
object of the voyage ” the Japanese Higher Prize 
Court held that if the greater part of the cargo 
was contraband, it must be concluded that the 
“ object of the voyage ”  was the carriage of contra
band. Applying this test and the rule referred 
to, the Japanese courts condemned as prizes ships 
of various nationalities, British, British Colonial 
(chartered by Americans), German, and Nor
wegian : (see The Roseley, Russian and Japanese 
Prize Cases, vol. 2, p. 228; The Aphrodite, ib id  , 
p. 240 ; The Scotsman, ib id., p. 256 ; The Baw try, 
ib id ., p. 265; The M.S. Dollar, ib id  , p. 281; The 
Wyefield, ib id ., p. 291; The Paros, ib id ,  p. 301; 
The Henry Bolckow, ib id ., p. 331; The Lyd ia , ib id., 
p. 359; and The Antiope, ib id., p. 389).

The next important phase in the history of the 
question was the attitude of the various Powers 
which took part in the International Naval Con
ference held in London in 1908-1909. Before the 
conference waB held, and in order to provide a 
basis for its discussion, the various Governments 
were invited by the British Foreign Secretary to 
“ interchange memoranda setting out concisely 
what they regard as the correct rule of inter
national law ” on each of the heads enumerated, 
among which was the following: “ Contraband, 
including the circumstances under which parti
cular articles can be considered as contraband, 
the penalties for their carriage, &e.”

I t  will be noted that the Powers were thus 
asked to state what they regarded as the correct 
rule of international law at the time on tne 
subject of the confiscability of neutral vessels 
carrying contraband, and not what changes they 
desired to effect. I t  therefore seems material to
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have regard to the views then expressed by the 
various States called into international consulta
tion in considering the question whether there was 
any, and, if so what, well-established rule on the 
subject according to the Law of Nations. The 
statements for the various countries will be taken 
in the order in which they appear in the pro
ceedings. Concisely summarised they are as 
follows:—

Germany.—The ship carrying contraband of 
war is subject to confiscation, if the owner, or the 
charterer of the whole ship, or the master, knew, 
or ought to have known, that there was contra
band on board, and if that contraband forms more 
than a quarter of the cargo, either by value, 
weight, or volume.

The United States of America.— For the views 
of the Republic, the Department of State referred 
to its Naval W ar Code of 1900, as amended in a 
few particulars in 1903. The Naval Code of 1900 
was prepared for the guidance and use of the 
naval service of the United States by Charles H. 
Stockton (Captain and afterwards Rear-Admiral 
of the United States Navy and President of the 
George Washington University), under the direc
tion of the Secretary of the Navy, and was 
approved by the President of the United States, 
and published “ for the use of the navy, and for 
the information of all concerned.” Rear-Admiral 
Stockton was a Delegate Plenipotentiary of the 
United States at the London Naval Conference. 
According to the code, a neutral vessel carrying 
the goods of an enemy is, with her cargo, exempt 
from capture except when carrying contraband of 
war, or endeavouring to force a blockade, or guilty 
of having rendered hostile assistance to the 
enemy. And, further, vessels, whether neutral or 
otherwise, carrying contraband of war destined 
for the enemy, are liable to seizure and detention, 
unless treaty stipulations otherwise provide.

Austria-Hungary.—The memorandum did not 
state what was regarded as the international law 
on the subject. I t  contained observations as to 
the desirability of making certain changes in 
the law. (The regulations and practice of 
Austria in 1864 and during the war of 1866 have 
already been adverted to.)

Spain.—This memorandum also omits a state
ment of what Spain regarded as the law ; but it 
contained the suggestion that between the system 
which allows the confiscation of ships carrying 
some contraband, whatever the quantity, and 
that which only entails that result in cases of 
resistance or fraud, it  might be possible to 
provide an intermediate rule to the effect that if 
the shipmaster and shipowner knew or could have 
known that the ship carried contraband, the ship 
should be responsible to the captor in a ransom or 
confiscation equal to three times the value of the 
contraband and five times that of the total freight, 
and, in default of freight, the captor should only 
have recourse in execution against the ship, and 
while she remained in his hands.

France.—Neutral vessels, and the whole of 
their cargo—contraband or otherwise—are con
fiscable if the contraband cargo formB three- 
quarters in value of the whole cargo. (This is 
according to the rule of 1778 above referred to, 
and the French rules and practice ever since.)

Great Britain.—Any interest in the ship carry
ing the contraband which belongs to the owner 
of the contraband is subject to condemnation.

T h e  H a k a n .
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The ship is also subject to condemnation in ease 
of forcible resistance, or of the carrying of false 
or simulated papers, or of other circumstances 
amounting to fraud.

Italy.—Neutral ships with cargo finally destined 
for the enemy country, which consists in whole or 
in part of contraband of war, are subject to 
capture, and the ships and contraband goods will 
be confiscated ; but only when it appears that 
the owner was not aware that his vessel was 
intended to be used for the carrying of con
traband.

Japan.—Ships carrying contraband of war and 
their cargoes belonging to the shipowner are 
subject to confiscation if fraudulent means are 
used for the carriage of the contraband ; also 
when the carriage of contraband goods is the 
principal object of the ship’s voyage—and also 
when the contraband goods belong to the ship
owner. But a ship having contraband goods on 
board is not on that ground alone subject to 
capture if the master had no knowledge actual 
or presumed of the outbreak of hostilities.

Holland.— A ship carrying contraband is sub
ject to confiscation if an important part of the 
cargo consists of contraband, unless it appears 
that the master or the charterer could not have 
known the real nature of the cargo ; or if  the 
master resists the arrest, visit, or capture of the 
vessel.

Russia.—Neutral vessels are subject to confis
cation when they carvy contraband of war form
ing by volume, weight, or value more than a 
quarter of the whole cargo ; or when they carry 
contraband goods in lesser quantity, if their 
presence on board by their nature or quality 
could obviously be known to the master ; and 
ships carrying contraband goods less than a 
quarter of the cargo are liable to make compensa
tion to the extent of five times the value of the 
contraband part of the cargo.

Such were the views put forward by the 
various High Powers before the holding of the 
conference. The result of the deliberations of 
their representatives at the conference upon this 
question was the adoption of the rule in art. 40 of 
the Declaration of London that the vessel is 
subject to condemnatioA if the contraband 
reckoned either by value, weight, volume, or 
freight, forms more than half the cargo. I t  is 
not unimportant to note that this was adopted 
unanimously.

There was no ratification of the Declaration of 
London as a whole by this country ; nor, so far 
as I  am aware, by any other of the States repre
sented. But by Orders in Council the provisions 
of art. 40 were adopted by the Crown. They 
have also been adopted by our allies, Prance, 
Russia, Italy, and Japan. Russia’s Prize Regu
lations decreed in 1895 were the same, except that 
value or freight have now been added as tests of 
confiscability. Germany, shortly after the con
ference, incorporated art. 40 in her Prize Code of 
the 30th Sept. 1909—and it still forms part of the 
German Prize Law. I t  has also been acted upon 
in decisions of the German Prize Court. 
Austria-Hungary, also included it in her Navy 
Regulations in May 1913, which had the following 
introduction: “ By agreement between the com
mercial and maritime countries most concerned, 
including the AuBtro-Hungarian Monarchy, a 
large number of questions with regard to inter

national law on maritime war have been regulated. 
The provisions of international law on war, in so 
far as such have been fixed by agreements, are 
hereby published, so that they may be observed 
in the event of war.” As to America, the rule 
formulated in art. 40 is assumed to be the present 
law in the last work of Mr. Charles H . Stockton 
on International Law (published at the end of 
Oct. 1914), whose position I  have already described. 
Of it be wrote in the report of the American 
delegation to the Secretary of State that “ much 
relief is afforded to neutrals in respect to the 
penalty of carrying contraband. In  the first 
place, the ship is not subject to confiscation 
unless more than half the cargo is contraband, to 
be determined either by weight, volume, value, or 
freight value ” : (p. 437).

W hat has been stated shows the attitude of the 
chief maritime Powers to what was unanimously 
agreed by their representatives at the Conference 
of London. Sweden was not then represented, 
and I  do not know whether any step has since 
been taken by Sweden in respect of the liability of 
neutral ships. But one thing is clear, and that is 
that Sweden and her shipowners and merchants 
had abundant notice of what the belligerents had 
declared they would do in such cases. I t  is 
certain that no Swedish shipowner indulging 
himself in the warm prospect of abundant profit, 
or anyone else engaged in the cold contemplation 
of unprofitable theory, ever thought that if a 
S wedish ship was captured by a British cruiser while 
carrying a full cargo of contraband to Germany she 
would be immune |from condemnation; while, if 
she was carrying something over half her cargo 
(in weight, volume, value, or freight) to the United 
Kingdom she would, if captured by a German 
war-vessel, be subject to condemnation. In  the 
■interest of neutrality such a temptation to 
neutrals to serve one belligerent with contraband 
goods to the exclusion of the other ought to be 
removed if it can be done consistently with fair 
principles and with the rules of international 
law.

In  the light of what has been set out the case 
has to be considered from two or perhaps three 
points of view. First, apart from any resolutions 
or articles of the London Conference, what was 
the rule of the law of nations affecting a vessel 
which in the circumstances of this case was carry
ing a cargo consisting wholly of contraband 
destined for the enemy ? Secondly, was the order 
in council adopting art. 40 of the Declaration 
of London so contrary to such a rule that the 
order was invalid ; or was it sufficiently consistent 
with such a rule, or did it so mitigate the rule in 
favour of the enemy that it  acquired validity, in 
accordance with the doctrine stated by the Privy 
Council in The Zamora (ubi sup.) ? Or, thirdly, 
did the acts of the representatives of the various 
Powers at the conference and the subsequent 
action and practice of their States bring into 
existence, by a sufficiently general consensus of 
view and assent, a new or modified rule of the law 
of nations upon the subject, to which effect ought 
to be given in their Prize Courts at the present 
day, apart from any Order in Council ?

As to the first, having regard to the decrees and 
practices of the nations for the last hundred years 
1 should feel bound to declare that the old rule 
which prevailed before the relaxation introduced 
a century or more ago should be regarded as valid
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at the preEent day. This means that the so-called 
well-established rule in favour of a contraband 
laden ship contended for by the claimants does 
not exist. In  the days of the relaxation referred 
to the ship was subject to confiscation in many 
redpeets, which weie sometimes called exceptions. 
I t  has always been held that if any part of the 
contraband carried belonged to the owner of the 
ship the ship itself was subject to the penalty of 
confiscation as was the contraband. According 
to our most recent writers the vessel suffered if 
her owner was privy to the carriage of the con
traband goods, whether they belonged to him or 
not: (see Westlake, p. 291; Hall, p. 666).

In  the present day even more than in the past 
the owner must be taken to know either directly 
or through the master how his vessel is laden, or 
to what use she is being put. In  the days of 
Lord Stowell it was made clear that the master 
was bound in time of war to know what his 
cargo consisted o f; for to hold otherwise would 
be to excuse real or feigned ignorance and so 
admit without penalty the carrying of contra
band : (cf. The Uster Risoer, Roscoe, vol. 1, 382; 
4 Ch. Rob. 199; and The Richmond, 5 Ch. Rob. 
325).

This leads me to advert to the special facts of 
the present case upon the question of the know
ledge of the shipowners. The vessel was char
tered, as stated, for a short time to German mer
chants. The value of the vessel was not given; 
it might be estimated from her tonnage. But 
from the charter-party it appears that the vessel 
was hired at a rate per annum equal to nearly 
double the sum at which she had to be insured 
under the charter-party. She was therefore 
hived at a sum which represented close upon 200 
per cent, per annum of her capital or insurable 
value. She was not an ocean-going vessel. Can 
there be any doubt that her owners knew she was 
going to be engaged in the contraband trade 
between Scandinavia and Liibeckor some German 
Baltic port ?

No evidence was given for the owners that they 
had no knowledge of the purposes for which she 
was hired. Indeed, no suggestion was made that 
they did not know how she was to be employed. 
I  should have no hesitation in drawing the in 
ference that they did know. Moreover, if owners 
in times of war, and in waters favourable to con
traband trading, enter into time charter con
tracts, it would be placing premiums upon 
contraband trading to allow the owners to protect 
themselves by relying on charter-parties, and 
sheltering themselves behind a screen of ignorance 
of their own deliberate construction. The vessel’s 
immunity, or penal responsibility, ought not to 
depend upon such arrangements.

Apart, therefore, from any Order in Council 
adopting the half-cargo rule of art. 40 of the 
Declaration of London, I  should pronounce 
judgment for the condemnation of the vessel as 
prize.

Secondly, it follows from what I  have stated, 
that the provisions of art. 40 were a limitation or 
mitigation of some of the rights of the Crown; 
and the result of The Zamora (ubi sup.) decision 
is that accordingly the provisions in the Order in 
Council are valid.

Thirdly, although there is no formal instru
ment binding as an international convention, I  
think that the attitude and the action of the most

important maritime States before and since 1908 
have been such as to justify the court? in accept
ing as forming part of the law of nations at the 
present date a rule that neutral vessels carrying 
contraband which by value, weight, volume, 
or freight value forms more than half the cargo 
are subject to confiscation and to condemnation 
as good and lawful prizes of war.

The judgment of the court is that the Hakan  
and her cargo are condemned as good and lawful 
prize, and that they be sold by the marshal of the 
court.

As the question of law raised in this particular 
case was new in one sense, and also an important 
one, I  shall make no order as to costs.

There will be leave to appeal on security for 
costs of the appeal being given to the extent of 
3501.

Solicitor for the Procurator-General, Treasury 
Solic itor.

Solicitors for the claimants, Bottere ll and 
Roche.

Kulitcial Committee of tije pribg Council.

Feb. 28, 29, M arch  1, 2, and A p r i l 13, 1916.
(Present: The Right Hons. Lords P a r k e r  of 

W a d d in g to n , Su m n e r , Parmoor , and W r e n - 
b u r y , and Sir A r t h u r  Gh a n n e l l .)

T h e  Pa n a r ie llo s . (a)

A P P E A L  F R O M  T H E  P R O B A TE , D IV O R C E , A N D  
A D M IR A L T Y  D IV IS IO N  ( IN  P R IZ E ) , E N G L A N D .

Prize Court— T rad ing  w ith  the enemy— Goods o f 
a lly — Consignment to enemy— Contract o f sale 
at date p r io r  to outbreak o f w ar— N e u tra l vessel 
— Dispatch fro m  neutra l p o rt a fte r date o f 
outbreak o f hostilities— L ia b il i ty  to seizure and 
condemnation— General princip les to be applied 
■— Obligations as to trad ing  bind ing confederate 
States.

On the outbreak o f a war in  which a belligerent 
has allies, the citizens*of each of the a llied  States 
are under the same obligations to each other a llied  
State as its  own subjects w ou ld  be to a single 
belligerent State w ith  re la tion  to in  tercourse 
w ith  the enemy.

P r io r  to the outbreak o f w a r between Great B r ita in  
and her allies and Germany and A ustria , a 
French company contracted to sell certain goods 
to a German f irm . The goods were shipped 
fro m  a neutra l State in  a neu tra l vessel. War 
broke out while the ship was being loaded. She 
afterwards sailed w ith  the goods on board fo r  
A ntw erp and Newcastle. The French company 
la te r on directed her to Swansea, where the 
goods were seized and sold. I t  was adm itted  
tha t at the time o f seizure the property in  the 
goods was s t i l l  in  the French company.

Held, that although the French company had acted 
honestly and bond fide in  the transaction, what 
they had done constituted a trad ing  w ith  the 
enemy afte r the outbreak o f war. They had 
fa ile d  to discharge the onus o f establishing that 
the transaction had been abandoned before the 
seizure of\the goods, which were therefore con-

oj Reported by W. E. Re id , Esq., Barrister-at-Law,
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fiscable as those o f a B r it is h  citizen would have
been under s im ila r circumstances.

Decision o f Evans P , reported 13 Asp. M a r. Law
Cas. 52; 112 L. T. Rep. 777, affirmed.

A p p e a l  from a decree of tho President of the 
Admiralty Division, sitting in Prize, reported 
13 Asp. Mar. Law Cas. 52; 112 L. T. Rep. 777, 
pronouncing as good and lawful prize 1020 tons 
of silver lead laden in the Greek ship Pana- 
rie llos, and belonging to the Compagnie Fran
çaise des Mines du Laurium.

The cargo was seized the 25th Sept. 1914 as 
prize at Swansea by the Collector of Customs. 
On the 1st Oct. 1914 an order of the court was 
made for sale of the part cargo, which was duly 
effected, and the proceeds, about 16,0001, were 
lodged in court. The present proceedings were 
commenced by the Procurator-General, claiming 
a decree that the goods in question belonged at 
the time of seizure to the Compagnie Française 
des Mines du Larium “ trading in the said goods 
with enemies of the Crown and of the President 
of the French Republic, the ally of the Crown,” 
and as such or otherwise were liable to confisca
tion as good and lawful prize.

The question at issue was whether the French 
company were trading in the goods with enemies 
of the Crown or the President of the French 
Republic, the ally of the Crown.

The facts are fully stated in the considered 
judgment of their Lordships.

Sir Robert F in la y , K.C., A spina ll, K.C., and 
R. A . W righ t for the appellants.

Sir Qeorge Cave (S.-G.) and G. W. Ricketts for 
the Crown.

The judgment of the board was delivered by
Lord Su m n e r .—This is the claimants’ appeal 

from the condemnation, for trading with the 
enemy, of 1020 tonB of silver-lead ex steamship 
Panariellos, as droits of Admiralty. They raise 
points little, if at all, relied upon below. This 
explains how it is that evidence, now much 
needed, was given below scantily or not at all, 
though often it was in the claimants’ possession. 
The appellants now accept much that before was 
disputed, and raise issues before their Lordships 
which must be decided by inference from in
definite and imperfect materials. I t  may be that 
they suffer from the course so taken.

On the 11th Aug. 1914 the Greek steamer 
Panariellos sailed from Ergasteria for Belgium 
and the United Kingdom with a cargo of 
minerals belonging to the appellants, the Com
pagnie Française des Mines du Laurium. The 
cargo consisted of about 1020 tons of lead, 
stowed in the bottom of the ship, and about 3500 
tons of calamine and 600 of speiss stowed above 
the lead. There were three bills of lading : one 
for the entire cargo, one for half of the lead, 
another for the other half. Each bill of lading 
expressed that the cargo which it covered was 
consigned to the appellants themselves. The 
lead was made deliverable at Newcastle; the 
bill of lading for the entire cargo made it 
deliverable at Antwerp and Newcastle, but the 
calamine, at any rate, was in fact to be dis
charged at Antwerp. The bills of lading incor
porated a voyage charter, dated the 18th July 
1914, for Antwerp and Tyne below bridges. I t  
gave a lien for freight and demurrage.

The loading of this cargo began on the 
29th July 1914 and finished on the 10th Aug. 
The appellants, whose siege social is in Paris 
with an office at Laurium, where they exploit 
mines, have not contested that at all material 
times they were aware of the outbreak of war 
between Great Britain and France and Germany. 
The appellants have long been in commercial 
relations with the firm of Beer Sondheimer and Co., 
of Frankfort-on the-MaiD, who traded in metallic 
ores. Running contracts existed between them, 
under which Beer Sondheimer and Co. sent 
cargoes of galena from Tunis to Ergasteria, 
where the appellants treated them and reshipped 
the resulting lead ore as arranged with their 
German customers. In  form, the appellants 
bought the galena from Beer Sondheimer and Co. 
and sold to them the lead extracted from it. As 
these transactions regularly followed one another, 
there was a running account between the parties 
on which a balance was outstanding in favour of 
the appellants. In  this way the shipment of lead 
ore in question came to be made. I t  is common 
ground in the present proceedings that the lead 
still belonged to the appellant company at all 
material times. A t one time a claim was made 
on behalf of Beer Sondheimer and Co., as owners, 
but it  was abandoned, and the ownership of the 
cargo need not be pursued further.

As soon as war broke out Beer Sondheimer 
and Co. set to work to get possession of the 
bills of lading. Communication beihg sus
pended between Frankfort and Paris, they tele
graphed to the appellants’ office at Ergasteria 
on or before the 4th Aug. to send the bills of 
lading direct to Beer Sondheimer and Co., of 
London, and asked that the appellants’ Paris 
house might be directed to transmit these in
structions to this London firm. The appellants 
forwarded these instructions, but at that time 
the bills of lading had been signed, and nothing 
further was done.

The London firm of Beer Sondheimer and Co. 
consisted of one person, a German named Emil 
Beer. Whether he had any other business than 
that of agent in London for Beer Sondheimer 
and Co., of Frankfort, does not appear. A t any 
rate, his firm in London were sole agents for the 
Frankfort firm, and, as he is said to be “ a 
partner” in the Frankfort firm, presumably that 
firm had other members. The Frankfort and the 
London firms were distinct, but in intimate 
relations with one another. On the 21st Aug. 
the London firm, then in charge of an Austrian 
clerk named Weissberger, began inquiring of the 
appellants’ Paris office where the bills of lading 
were, and the appellants’ secrétaire général 
replied that they were not yet to hand, but 
would be forwarded as soon as they were re
ceived in accordance with the instruction of the 
Frankfort firm. On the 22nd Aug. the appellants’ 
adm in is tra teur délégué, M. le Baron Jules de 
Catelin, was in London and saw Herr Weiss- 
berger, whose business had not up to that time 
been interfered with by the authorities. I t  was 
verbally agreed that, if the parcel of lead was 
delivered by the London firm, a complete settle
ment of accounts would follow. Such a settle
ment was a matter of some anxiety to M. de 
Catelin both then and for some time afterwards, 
ahd, as far as can be ascertained from the evi
dence, the appellants would have been sub
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stantially better off if  they could have got a full 
settlement of this account against delivery of 
the bills of lading for the lead than if  they took 
delivery of the lead themselves under the bills of 
lading and sold it, after paying freight, demurrage, 
and warehouse charges.

On the 25th Aug. the appellants’ secrétaire 
général sent from Paris to Beer Sondheimer and 
Co., of London, the two bills of lading for the 
lead in accordance with the promise contained 
in his letter of the 21st Aug. He purported to 
indorse both per procuration of the adm in is tra teur 
délégué, but by some accident only one indorse
ment was completed with the secretary’s signa
ture. Baron da Catelin asserted that the 
secretary had no authority to indorse away the 
appellants’ property at all, but it does not appear 
that his action was ever repudiated, nor does it 
appear whether the adm in is tra teur was himself 
in PariB on that day or not. The learned Presi
dent, sitting in Prize below, expressly refrained 
from accepting the statement that the act of 
the secretary in writing the letter which covered 
the bills of lading was beyond his authority, 
and said that on the evidence he must 
take it to have been done in the ordinary course 
of business. Presumably he intended his ob
servation to extend to the secretary’s indorsement 
of one of the bills of lading as well. As things 
turned out, these bills of lading did not fall into 
the hands of Beer Sondheimer and Co., of Lon
don, for on the 25th Aug. their office was closed 
and their papers were impounded by the Home 
Secretary’s orders. M. de Catelin was Bpeedily 
informed. He held no further communication 
with Beer Sondheimer and Co.

On the 26th Aug. th9 Panariellos arrived in 
the Downs. I t  was already questionable whether 
it  was wise to proceed to deliver the calamine at 
Antwerp, and the captain demanded instructions. 
As to the cargo in the upper part of the holds, 
something had to be done. The lead, which was 
stowed underneath the calamine, was aless pressing 
matter. On that day M. de Catelin was in London, 
and, although after the 22nd Aug. he was 
entirely unable to fix any dates in his evidence, 
it  is tolerably clear from the documents produced 
that he went to Swansea, sold part of the cala
mine for delivery there ex ship, and then returned 
to Paris. There he found that his company 
still had the general bill of lading covering both 
the calamine, the speiss, and the lead, and so was 
in a position to claim delivery of the whole cargo 
at Swansea if the ship went there to discharge. 
He must have returned to London on or after 
the 29th Aug. and there began or went on trying 
to sell the lead either to or through Messrs. 
Enthoven for delivery at Swansea or elsewhere. 
When this negotiation was concluded does not 
appear. I t  certainly took some time. I t  clearly 
was still unsettled on the 31st Aug., on which day
M. de Catelin wrote from Paris again, contem
plating the possibility that either Beer Sond
heimer and Co., of London, or His Majesty’s 
Government might claim part of this lead as bill 
of lading holders, and insisting that, if so, the 
balance of Beer Sondheimer and Co.’s account 
ought to be discharged. On the 1st Sept, the 
appellants telegraphed to their agents in London, 
Messrs. Walford, that they accepted the Pana- 
r it llo s  at Swansea, and that the lead, speiss, and 
unsold balance of the calamine were to be ware

housed, and t.'iey sent the general bill of lading 
over to London by messenger. From this it 
would seem that, although the owners of the 
Panariellos  were entitled under the charter to 
insist on proceeding to Antwerp and Newcastle, 
they were soliciting the nomination of some safer 
ports, and the substitution of Swansea was agreed 
without other alteration of the chartered terms. 
The Panariellos left Deal on the 3rd Sept., and 
Messrs. Walford instructed agents in Swansea 
on the 4th and 5th Sept., in accordance with 
the appellants’ telegram of the 1st Sept, to 
put the lead into warehouse “ for our account.” 
They made it plain that their clients’ chief 
concern as to the lead was that their claim 
against Beer Sondheimer and Co. should take 
priority over any other claimant under any bill 
of lading.

I t  is very improbable that the appellants would 
have thus directed that the lead should be landed 
and warehoused at their own expense if any sale 
had as yet been concluded by or through Messrs'. 
Enthoven. No document evidencing such a Eale 
earlier than the 24th Sept, has been produced. 
The Panariellos arrived at Swansea on the 7th 
Sept., and the collector of customs on its arrival 
at once gave notice of detention of the lead. I t  
was ultimately discharged into the warehouses of 
the Swansea Harbour Trust, and storage charges 
were incurred. The discharge of the lead clearly 
took some considerable time, and the ship was 
three days on demurrage, but the dates of the 
commencement and completion of the discharge 
do not appear. Ultimately the lead seems to 
have been sold by M. de Catelin on the 24th Sept, 
for delivery to buyers at Newcastle-on-Tyne, but 
this sale was afterwards cancelled. On the 25th 
Sept, the lead was formally seized as prize by the 
collector of customs at Swansea, and it was 
subsequently sold, and the proceeds, 16,0001. or 
thereabouts, were paid into court.

The general principles upon which trading 
with the enemy is forbidden to the subjects, or 
those who Btand in the place of subjects, of His 
Majesty and of his allies, are well settled and 
need not be restated. Ample citations from the 
authorities are to be found in the learned and 
elaborate judgment in the court below. Before 
their Lordships little, if any, stress was laid on 
points much relied on at the trial—namely, that 
the adm in is tra teur délégué of the company had no 
intention to offend and believed that what was 
done was legitimate as long as Beer Sondheimer 
and Co.’s office had not been closed ; that in 
these proceedings a French company was more 
favourably situated than an English company ; 
and that the intercourse in this case fell short, 
somehow, of technical “ trading.” Their Lord- 
ships think it sufficient to say that none of these 
points avail the appellants.

The questions with which it is necessary to deal 
are, first, whether at any time the goods con
demned were engaged in trading with the enemy ; 
and, secondly, whether such trading had not 
ended before seizure, so that the goods were no 
longer liable to condemnation.

In  their Lordships’ opinion, the despatch of 
the ore from Ergasteria, for delivery as directed 
by Beer Sondheimer and Co. of Frankfort and 
for their benefit, engaged the goods in forbidden 
intercourse with the enemy. Consignment of 
goods to an enemy port and vesting of them in
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an enemy while on passage, though common 
features in the reported cases, are not essential to 
the imputation of forbidden trading. Geographical 
destination alone is not the test. Intercourse with 
an enemy subject, resident in the enemy country, 
is forbidden even though it takes place through his 
agent in the United Kingdom. The development 
of communications, the increased complexity of 
commercial intercourse, and the multiplication 
of facilities for enemy dealings with goods though 
at a distance from the enemy country, are 
incidents in the growth of modern commerce, 
to which in its application the rule of law must 
be adapted. They do not in themselves operate 
to defeat the application of an established prin
ciple. In  the present ease it is true that on 
shipment the consignors retained the indicia of 
title to the goods and the ju s  disponendi over 
them ; that the lead ore was shipped for discharge 
at an English port, and that the enemy buyers 
selected as the actual recipients of the ore a firm 
carrying on business in London, which had a 
manager there who, though not licensed to trade, 
was in one sense tolerated, since for some days 
hiB business premises were not officially closed. 
Indeed, this agent was informed by the Board of 
Trade (with what authority, if any, does not 
appear) that he needed no licence; but this advice 
was given on the express representation, made on 
his behalf, that his intention was to trade only in 
the United Kingdom or with allied or neutral 
countries. Hence this official reply had no 
reference to or effect upon dealings with this 
ore, which, if Beer Sondheimer and Co. of London 
entered into them at all would plainly be dealings 
on behalf of Beer Sondheimer and Co. of Frank
fort. These circumstances do not take the case 
out of the rule.

Their Lordships being of opinion that the ore 
was so shipped as to be engaged in commercial 
intercourse with the enemy, the burden is upon 
the claimants to establish that subsequently such 
events happened or such a course was taken 
as effectually relieved it from liability to 
forfeiture.

The affidavit of the collector of customs at 
Swansea at the beginning of the record says : 
“ The said ship arrived at Swansea on the 7th 
day of September last, having on board the said 
goods . . . which were detained by the pending 
inquiry as to the ownership thereof, and were 
ultimately seized by me as prize on the 25th day 
of September last.” Not till this appeal was 
heard does it appear that any question was raised 
which made it necessary to inquire into the exact 
steps taken or the exact formalities observed at 
Swansea on the 7th Sept. Their Lordships, 
therefore, presume that the collector, as his duty 
required under the circumstances, assumed 
effective control over the ore immediately on the 
ship’s arrival and before the voyage was over. 
Thenceforward, wherever the ore actually was 
stored, it  was no longer controlled by the con
signors or their agents and could no longer 
physically be dealt with on their behalf. I f  so, 
the 7th Sept, becomes the critical date. I t  may 
be that when, in the interest alike of the goods 
owner and of the Grown, a reasonable time is 
necessary for proper inquiry and deliberation 
in order to avoid delay, litigation, and expense, 
detention during such a period without seizure 
is a correct incident in the regular course of

the exercise of the rights which are given 
to a captor by prize law and is not opposed 
to the established rules of Prize Court pro
cedure. I t  may be again the better opinion in 
such a case to regard the detention, when it 
culminates in seizure, as one with it and to hold 
that the seizure commences provisionally with 
the first detention, though the ultimate character 
of that detention cannot yet be known. I t  is not 
necessary to decide this somewhat theoretic 
point, for it is plain that after the 7th Sept, the 
claimants did and could do nothing to the ore 
itself, and as proceedings for the forfeiture of 
this ore are proceedings in  rem, there must be 
some dealing with the goods themselves to 
terminate that engagement in prohibited trade, 
which was constituted by leading and dispatching 
them from Ergasteria to abide the directions of 
Beer Sondheimer and Co. of Frankfort. For 
this purpose mere personal declarations of inten
tion or negotiations or even contracts with refer
ence to them would not suffice. The appellants’ 
contention that at the time of the seizure all 
trading with the enemy had ceased, and that the 
appellants were Belling the lead on their own 
account, only begs the question.

The French company can only be said to have 
thus dealt with the goods by sending them to 
Swansea, and by retaining control through bills 
of lading made out to their own order, subject to 
the effect of the d e fa d o  indorsement and delivery 
of one parcel bill of lading. In  the circumstances 
of this case the alteration of the port of delivery 
certainly did not constitute an abandonment of the 
old voyage and an undertaking of a new one. Not 
as an exercise of dominion over the goods, so as to 
change their character, but largely at the instance 
and for the safety of the ship, a Bristol Channel 
port was substituted for a north-east coast port. 
I f  the destination of the ore was for enemy hands 
and enemy control, this change did not affect it. 
Moreover, as late as the 4th Sept., the claimants, 
in their letters and those of their agents, still 
contemplated that some at least of the ore might 
be delivered in such circumstances that the claim 
to hold the ore until final settlement of the 
account of Beer Sondheimer and Co. of Frankfort 
might be successfully asserted. Up to the 
7th Sept, nothing else appears except negotia
tions for a possible sale of the lead if new 
buyers could be found, and it certainly is not 
established, nor is it even probable, that these 
negotiations had been concluded before the critical 
date.

Their Lordships are of opinion that upon these 
facts the appellants have failed to discharge their 
obligation to show that the engagement ô£ the 
ore in enemy trading had been abandoned in time. 
I t  is not enough to show a mere repentance or a 
change of intention without some dealing with 
the res. There must be something which with
draws the goods from the forbidden adventure. 
Up to the 7th Sept, even the intentions of Baron 
de Catelin are obscure and evidently provisional, 
and after that date it must be observed that, in 
view of the action of the Crown, they are rather 
intentions to avert, if possible, the consequences 
of what had been done, than to abandon a course 
of business whioh financially was beneficial 
to the company though exposed to the hazards 
involved in trading with the enemy. In  short, 
what he did after the 7th Sept, was rather
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mending his hand than changing his mind. 
Accordingly, some of the appellants’ contentions 
of law do not arise. They cited cases to show 
that unless seizpd in  delicto their goods escape, 
and that their delictum, if any, was over when the 
Panariellos arrived in Swansea Dock. These 
cases, however, related to neutral goods seized for 
breach of blockade or as contraband of war. 
They differ from the present case in one important 
respect. Maritime trade in contraband goods 
and breach of blockade are acts on the part of 
neutrals which belligerents are entitled to pre
vent. Trading with the enemy on the part of his 
subjects or the subject of his allies is an act 
which the belligerent Sovereign is entitled to pro
hibit. To hold that, if a neutral engages in 
enterprises which, to him, are permitted though 
undertaken at his peril, his goods are only liable 
to condemnation if seized in  delicto, is no warrant 
for further holding that, if a subject engages his 
goods in enterprises which to him are prohibited 
and unlawful, they may not be visited with the 
penalty of forfeiture, even if seized after the 
actual delictum  has come to an end. I t  is not 
necessary to pursue the point, as no case applic
able to trading with the enemy was brought 
for wax-d.

The learned President in his judgment stated 
that “ the Baron de Oatelin disavowed with 
emphasis any intention in these transactions 
to do anything which would be helpful to the 
enemy or prejudicial to this country ” and 
accepted the disavowal. Their Lordships do so 
too, and they recognise further that Baron de 
Oatelin found his company engaged in a financial 
difficulty of considerable magnitude, from which 
it  was not easy to extricate it without loss, and 
probably only desired to protect its interests in a 
way which appeared to him to he void of 
illegality or of offence. These, however, are con
siderations which, though weighty, can only be 
addressed to the clemency of the Crown. They 
cannot affect the judgment which a Court of 
Prize, strictly administering the universal rule as 
it  finds it, is bound to pronounce in the grave 
case of trading with the enemy.

Their Lordships will, therefore, humbly advise 
His Majesty that this appeal should be dismissed, 
but, as the Procurator-General made no sub
mission that costs should be allowed, that this 
appeal should be dismissed without costs.

Solicitors for the appellants, Behder and Biggs.
Solicitor for the Crown, Treasury Solicitor.

J u ly  12 and Aug. 1, 1916.
(Present: The Bight Hons. Lord P a r k e r  of 

W ad d in g to n , Lord Su m n e r , Lord P armoor , 
and Lord W r e n b u r y .)

T h e  St. H e l e n a , (a)
ON A P P E A L  F R O M  T H E  P R O B A T E , D IV O R C E , A N D  

A D M IR A L T Y  D IV IS IO N  ( IN  P R IZ E ).

Prize Court— General ju r is d ic tio n  where there has 
been a seizure in  prize— Cargo—Release— Action  
fo r  fre ig h t in  K in g ’s Bench D iv is io n— Sub
sequent m otion in  P rize Court— Order d irecting  
payment o f a sum in  lieu  o f fre ig h t— Order in  
effect va ry ing  contractual relations o f pa rlie s— 
Order ultra vires.

The general ju r is d ic tio n  which attaches in  every 
case where there has been a seizure in  prize 
includes the power to deal w ith  a ll inc identa l 
matters, inc lud ing  questions o f fre ig h t and 
compensation in  lieu  o f fre ig h t, but does 
not include power to make an order which  
in  effect varies the contractual relations o f the 
parties.

Decision o f the President reversed.
A pp ea l  from an order of Sir Samuel Evans, P. 
(in prize) whereby he decided that he had juris
diction to deal with the respondents’ claim to be 
paid fi’eight in respect of the carriage of a part of 
a cargo of phosphates, and that they were entitled 
to claim remuneration for carriage, and thereby 
he ordered that the matter should be referred 
to the registrar to report as to the amount 
thereof.

Roche, K.C. and R. A. W righ t for the 
appellants.

Insk ip , K.C. and Raeburn for the respondents. 
The considei’ed judgment of their Lordships 

was delivered by
Lord Pa r k e r  of W ad d in g to n .—The juris

diction of the Prize Court attaches in every case 
in which thei-e has been a seizure in prize, and in 
exercising this jurisdiction the court can and will 
deal with all incidental matters, including ques
tions of freight or compensation in lieu of freight. 
In  the present case the goods in question were 
seized as prize on the 12th Aug. 1914 The juris
diction of the court having thus attached, the 
onus of pi-oving itB determination must rest on 
those who allege it. The appellants have not, in 
their Lordships’ opinion, discharged this onus. 
Though it is possible that the release of a vessel 
or goods seized as prize in the manner prescribed 
by the Prize Court Buies (Order X I I I . )  may de
termine the jurisdiction of the court, their Lord- 
ships do not consider that the mere handing over 
of the vessel or goods to the persons who claimed 
to be entitled, without any compliance with the 
prescribed formalities, can have this effect. The 
real question, therefore, is whether the circum
stances of this case justify the order under 
appeal.

When the present war broke out on the 
4th Aug. 1914, the British steamship St. Helena 
was on a voyage from Tampa and Galveston to 
Bremen and Hamburg with a cargo consisting 
( in te r a lia ) of phosphate rock deliverable under 
bills of lading at Hamburg to the order of the

(a) Reported by W . E. R e id , Esq,, Barrister at-Lftw.
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appellant, an American company. She arrived at 
the Lizard on the 7th Aug. and, having been 
informed of the outbreak of war, abandoned her 
voyage, which had become unlawful, and pro- 
ceeded to Manchester. She arrived at Manchester 
on the 10th Aug. and there discharged part of 
her cargo, consisting of cotton and grain. On 
the 12th Aug. the phosphate rock, being still on 
board, was seized as prize and came into the 
possession of the Prize Court marshal. I t  had been 
shipped by the appellants in order to be delivered 
to two German companies under certain contracts 
c.i.f. at Hamburg and was thought to be enemy 
property. The ship was subsequently removed to 
Runcorn, where the phosphate rock was dis
charged into the custody of the Manchester Ship 
Canal Company on account of the marshal. On 
the 8th Sept. 1914 the marshal’s substitute, being 
satisfied that the property in the phosphate rock 
still remained in the appellants, wrote that he 
was authorised to release the same without 
presentation of documents or payment of freight, 
and that all transactions as regarded bills of 
lading and freight were to be dealt with as 
between ship and consignee. I t  appears that on 
the strength of this letter the canal company 
delivered the phosphate rock to the appellants 
against deposit in the usual way of the amount 
claimed by the ship for freight. The respondents, 
the shipowners, subsequently instituted an action 
in the King’s Bench Division to enforce their 
claim to freight, but this action was dismissed 
with costs on the ground that the respondents, 
not having carried the goods to Hamburg in 
accordance with their contract, could not recover 
the agreed freight or any part thereof. The 
resDondenta thereupon applied by motion to the 
Prize Court asking for a declaration that they 
were entitled to some remuneration for the 
carriage of the appellants’ goods, and a reference 
to the registrar and merchants to ascertain the 
amount. On the hearing of this motion the 
President made an order declaring that the 
respondents were entitled to claim for remunera
tion in respect of the carriage of the goods, and 
referring such claim to the registrar and 
merchants for report. Some discussion took 
place before their Lordships as to the precise 
meaning of this order. In  their Lordships' 
opinion it cannot be regarded merely as affirming 
the jurisdiction of the court to entertain the 
application, leaving the question whether the 
application should be granted for subsequent 
determination after report by the registrar and 
merchants. In  effect it allows the application, 
the reference to the registrar and merchants being 
for the purpose of ascertaining the amount only. 
The question their Lordships have to decide is 
whether the order so construed was rightly made.

In  their Lordships’ opinion it is quite clear that 
as a matter of contract no freight was payable. 
Under the contract between the parties nothing 
could become due for freight until the ship had 
performed her part of the bargain by carrying 
the goods to their port of destination. In  order 
to succeed, therefore, the respondents had to 
establish that, according to the law administered 
in a Court of Prize, they were entitled to some 
compensation in lieu of freight. I t  is pertinent to 
i nquire on what ground they should be entitled 
to such compensation in the present case? I f  
the goods had never been seized as prize they 

V ol. X I I I . .  N. S.

could have claimed nothing for freight. They 
abandoned the voyage on the 7th Aug., long 
before the seizure. They could not do otherwise, 
for the war rendered its continuance unlawful. 
Why should a subsequent seizure of the goods, 
unlawful as against the neutral owners, subject 
such owners to a liability from which they would 
otherwise have been free, or confer on the ship
owners rights whioh these latter would not other
wise have had ? Their Lordships failed to find 
any satisfactory answer to these difficulties in 
the arguments advanced or the cases cited on 
behalf of the respondents. In  their opinion, 
compensation in lieu of freight may well be 
awarded against the captors where, by reason of 
a seizure y are belli which turns out to be unlawful, 
the ship has been deprived of the opportunity of 
earning freight which but for such seizure it  could 
lawfully have earned. This might, for example, 
be the case where the ship on which the goods 
have been carried is a neutral ship, and as such 
entitled to continue the voyage. Again, it  may 
well be that where enemy goods on board either 
a neutral or British ship are lawfully seized as 
prize the ship may be entitled to compensation 
in lieu of freight. In  such a case the captors are 
the gainers from the fact that the ship has 
brought the goods to the place of seizure. But 
where prior to the seizure the voyage has become 
unlawful, and all possibility of earning the freight 
has been already loBt, there appears to their Lord- 
ships to be nothing for which compensation can 
be properly awarded. I t  is no part of the function 
of the Prize Court to alter the contractual rela
tions between ship and cargo owner, and this 
would be the only result of allowing such com
pensation.

Some stress was laid by the respondents’ 
counsel on the case of The Friends  (1810, Edw. 
246). There, a British ship bound for the port of 
Lisbon, a friendly port, found it blockaded by the 
British Elect during the temporary occupation of 
the French. After waiting some days with the 
blockading squadron in hopes that the blockade 
would terminate, she was blown out to sea and 
captured by a Spaniard. She was almost imme
diately recaptured by a British ship, and taken as 
prize to Madeira, where both ship and cargo were 
sold by the captors to pay the salvage. In  adjust
ing the rights of ship and cargo owners 
respectively, Lord Stowell allowed the ship com
pensation in lieu of freight. His reason was that 
both ship and goods had met with a common 
misfortune, neither being in any way to blame, 
so that it  was fair to di vide the loss between them. 
In  the present caBe there was no common mis
fortune, the ship was not seized as prize at all, 
and the seizure of the goods was unlawful. The 
case of the Friends  is therefore clearly distin
guishable.

In  their Lordships’ opinion the appeal ought 
to be allowed with costs here and below, and they 
will humbly advise His Majesty accordingly.

Solicitors for the appellants, W illia m  A. Crump 
and Son.

Solicitors for the respondents, Lowless and Co.

3 R



490 MARITIME LAW CASES.
Ct . of A pp .] M odern  T ransport Co. L im . v. D unerxc Ste a m s h ip  Co. L im . [C t . of A pp.

Sttgwme Court of loiricaiore.
COURT OF APPEAL.

Nov. 2, 3, and 10, 1916.
(Before S w i n f e n  E a d t  and B a n k e s , L.JJ. 

and A. T. L a w r e n c e , J.)
M o d e r n  T r a n s p o r t  C o m p a n y  L i m i t e d  v . 

D t j n e r i c  S t e a m s h i p  C o m p a n y  L i m i t e d , ( a )  

a p p e a l  f r o m  t h e  k i n g ’ s  b e n c h  d i v i s i o n .

Charter-party  — Ship requisitioned by the A d 
m ir a lt y — R estra in t o f princes— Whether hire  
payable d u rin g  requ is ition  —  A rb itra tio n  —  
Whether contract subsisting— Nonpayment o f 
hire— Notice to w ith d ra w  ship— Whether owners 
entitled to w ithdraw  vessel— L ia b il i ty  o f char
terers fo r  hire.

The p la in tiffs  were tim e charterers o f the steamship
D ., and the ir cla im  was to restra in  the defen
dants, the owners, fro m  w ith d ra w in g  the ship 
fro m  the ir service. The defendants counter
claimed fo r  hire du ring  a period when the ship 
was requisitioned by the A d m ira lty . The charter- 
p a rty  contained exception clauses which included  
res tra in t o f princes, and also provided tha t the 
owners m igh t w ithdraw  the ship fo r  nonpayment 
of h ire. There was a cesser clause prescribing  
the events upon which the hire should cease or 
be suspended, which d id  not include requis ition  
by the A d m ira lty . L u r in g  the currency o f the 
charter-party the ship was requisitioned by the 
A d m ira lty  fo r  a period o f about six months, fo r  
which pe riod  the charterers refused to pay the 
hire. The parties went to a rb itra tio n  on the 
question whether the contract was s t i l l  subsisting; 
and, d u rin g  the a rb itra tio n  proceedings, the 
defendants gave notice to w ithd raw  the ship. 
Sankey, J. held tha t the defendants were not 
entitled to w ithdraw  the ship, but tha t the 
p la in tiffs  were liable to pay the h ire  to the defen
dants du ring  the period o f the requ is ition  by the 
A dm ira lty . 'The p la in tiffs  appealed and the 
defendants gave notice o f cross-appeal.

Held, tha t the appeal o f the charterers and the 
cross-appeal o f the shipowners fa iled . The char
terers’ contention was that there had been an 
entire fa ilu re  of consideration, and that they 
could not be liable fo r  h ire  as they had not 
had the use o f the ship, fo r  which alone they 
were liable to pay hire, du rin g  the requis ition  
by the A d m ira lty . T ha t contention, however, 
had been disposed o f by the decision o f the 
House o f Lords in  F. A. Tamplin Steamship 
Company Limited v. Anglo-Mexican Petroleum 
Products Company Limited (13 Asp. M a r. 
La w  Gas. 467; 115 L . T. Rep. 315; (1916) 
2 A. C. 397), and the charterers in  the present 
c a s e  had been r ig h tly  held liable to pay the 
chartered h ire  fo r  the time du rin g  which the 
ship was under requisition. As regards the 
cross-appeal, the shipowners were not entitled to 
ignore the a rb itra tio n  proceedings and, pending 
those proceedings, serve notice o f w ithdraw al o f 
the ship. The position was such as to lead the 
charterers to believe tha t any r ig h t to require 
payment o f the h ire or to w ithdraw  the ship was 
suspended u n t il i t  had been determined in  the

a rb itra tio n  what the respective r igh ts  o f the 
parlies were— whether the time charter was s t i l l 
subsisting and whether the charterers remained 
liable to pay the hire.

Decisions o f Sankey, J. (13 Asp. M a r. Law  Cas. 
434; 115 L . T . Rep. 265; (1916) 1 K . B . 726) 
affirmed.

F. A. Tamplin Steamship Company Limited v. 
Anglo-Mexican Petroleum Products Company 
Limited (sup.) applied.

A p p e a l  b y  the plaintiffs, the charterers, and 
cross-appeal b y  the defendants, the shipowners, 
from decisions of Sankey, J. in the Commercial 
list.

The plaintiffs were time charterers of the 
steamship Duneric, and their claim was for an 
injunction to restrain the defendants, the owners, 
from withdrawing the ship from their service.

The defendants claimed that they were entitled 
to withdraw the ship for nonpayment of hire, 
and they counter-claimed for some 8000Z. for 
hire.

The clauses of the charter-party material to 
the case were as follows:
(1) There was a clause limiting the cargo which the 

vessel was entitled to carry. She was forbidden to 
carry contraband of war.
(2) There was a clause limiting the voyages she 

might perform. She was only to be employed between 
safe ports of the United Kingdom and the continent of 
Europe not east of Dieppe nor east of Sicily.
(3) There wa3 a cesser clause prescribing the events 

upon which the hire should cease, or be suspended.
(4) There was an exception clause under which the 

restraint of princes was mutually excepted.
(5) There was a clause giving the plaintiffs an option 

of sub-letting the steamer.
Sankey, J. gave judgment for the plaintiffs on 

the claim, and for the defendants on the counter
claim.

The plaintiffs appealed and the defendants 
gave cross-notice of appeal.

Roche, K.C. (B . A . W righ t and Le Quesne with 
him) for the plaintiffs, the charterers.—The char
terers are not liable to pay hire, as there has 
been a failure of consideration. There was an 
implied term in the charter-party that the 
plaintiffs need not pay hire in the events which 
have happened. The plaintiffs were to pay 
for the use of the ship; and in so far as there 
was no use there was no hire payable. The 
T am p lin  case (sup.) was decided on different facts. 
In  that case the shipowner was getting what he 
contracted for, but here it was otherwise. He 
referred also to

B ro w n v. T u rn e r, B r ig h tm a n , a n d  Co., 12 Asp. 
Mar. Law Cas. 79 ; 105 L. T. Rep. 562 ; (1912) 
A. C. 12.

M acK innon, K.C. (IF. N . Raeburn with him) for 
the defendants, the shipowners.—I f  the whole 
contract is looked at, the contention that if there 
was no use there was no hire cannot be main
tained. A ll that the defendants promised was the 
use of the ship subject to the exceptions, including 
“ restraint of princes.” The clause in B row n  v. 
Turner, B righ tm an, and Co. (sup.) was different 
from the present one, and a decision on that 
clause would have no application here. The 
plaintiffs are not discharged from liability to 
pay hire by the clause under which “ restrainta) Beported by Edward J. M. Ch a p l in , Esq., Barrister-a t-Law
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of princes ” was mutually excepted. There was 
here a cesser clause prescribing the events upon 
which the hire should cease, or be suspended, 
and none of those events have happened. The 
shipowners rely on the T am p lin  case, the charters 
being practically identical in the two cases. He 
referred to

B a r r ie v. P e ruv io m  C o rp o ra tio n , 2 Com. Cas. 50.

As to the cross-appeal, the defendants were 
entitled to withdraw the vessel for nonpayment 
of hire. I t  cannot be suggested that the right to 
withdraw was referred to the arbitrators, nor had 
the question of withdrawal then arisen. Even if 
that question had been referred, the defendants 
were entitled to change their minds and give 
notice of withdrawal. [ S w i n f e n  E a d y , L.J .— 
You cannot'claim rent subsequent to the forfeiture, 
and still say you have not waived the forfeiture.]

Roche, in reply, and on the cross-appeal.— 
There was ample evidence that the defendants 
meant to refer to arbitration the question whether 
the contract was Btill subsisting, and their con
duct amounted to a waiver of any right to 
repudiate the contract:

B entsen v, T a y lo r , Sons, a n d  Co., 7 Asp. M ar. 
Law Cas. 385 ; 69 L. T . Kep. 487 ; (1893) 2
Q .B . 274.

The cesser clause here was not exhaustive—for 
instance, the case of withdrawal is not provided 
for. The Tam plin  case is distinguishable. He 
referred to

P o u ssa rd v. S p ie rs, 34 L. T . Kep. 5 7 2 ; 1 Q. B. D iv . 
410 ;

W ehner v. Dene S team  S h ip p in g  C om p a n y , (1905) 
2 K . B . 92 ;

H orloc lc v. B e a l, 13 Asp. M ar. Law Cas. 250 ; 114 
L. T . Kep. 193 ; (1916) A . C. 486.

Cur. adv. vult.
Nov. 10. — The following judgments were 

read :—
S w i n f e n  E a d y , L.J. — The plaintiffs, the 

charterers, appeal from the judgment of Sankey, J. 
upon the defendants’ counter-claim, which deter
mined that the plaintiffs were liable to pay the 
hire of a steamship under a time charter for 
the period during which she was requisitioned 
by the Government, although the amount paid 
by the Government was substantially less than 
the chartered hire The defendants, the ship
owners, do not make any claim to any part of 
the hire paid by the Government; they are 
content that the' time charterers should receive 
the whole of it, subject, nevertheless, to the 
charterers paying the chartered hire. The appel
lants contend that as during the period when the 
ship was under requisition they no longer had the 
use of the ship, there was an entire failure of 
consideration, and that they are not under any 
legal liability for the hire during that time. The 
defendants recovered judgment against th9 
plaintiffs for 86271. 0s. 9d., and from this judg
ment the plaintiffs appeal.

By a time charter, dated the 2nd March 1915, 
made between the defendants as owners and the 
plaintiffs as charterers, it was agreed that the 
defendants should let and the plaintiffs should 
hire the steamship Duneric  for a period of twelve 
calendar months from the date of the ship being 
placed at charterers’ disposal, at a rate of 23501.

per calendar month, payable monthly in advance, 
and at and after the same rate for any part of a 
month, for the use and hire of the vessel, any 
hire paid in advance, and not earned, to be 
refunded ; and the owners to provide and pay for 
all provisions and wages of captain and crew and 
all stores, and insurance on the vessel, including 
war risks. The owners had power to withdraw 
the vessel in default of punctual and regular 
payment of the hire. The charter-party contained 
restrictions as to the trades in which the vessel 
was to be engaged, and also as to the limits of 
the voyages.

The ship was placed at charterers’ disposal on 
the 15th April 1915, and the period of twelve 
months ran from that date.

On the 21st May 1915 the ship was requisi
tioned by the Admiralty, and on the 11th June 1915 
the Admiralty service began. The monthly hire 
paid by the Government was 11731.15s., while the 
chartered monthly hire was 23501. Under these 
circumstances disputes arose between the parties.

The defendants contended that the charter- 
party was subsisting, and that the monthly 
chartered hire was still payable by the plaintiffs. 
The plaintiffs contended that, by reason of the 
requisition, they were absolutely free of the time 
charter. On the 17th June the defendants wrote 
that unless the month’s hire, which became due 
in advance on the 15th June, was paid by the 
plaintiffs, the defendants would be forced to ask 
the plaintiffs to arbitrate in the terms of the 
charter. The plaintiffs expressed their willing
ness to have the matter arbitrated upon, but 
pointed out that, as the arbitrators would doubt
less be requested to state a case for tbe opinion of 
the court on the legal points involved, they would 
prefer the matter being referred straight to the 
court, and thus save unnecessary expense. The 
defendants, however, said that they did not see 
why they should be asked to give up their right 
to a commercial arbitration under the charter- 
party, and insisted on arbitration. The defen
dants then, on the 9th July, appointed an 
arbitrator, and required the plaintiffs to do the 
same, and to appoint a person not a lawyer 
within seven days. On the 15th July, accord
ingly, the plaintiffs appointed a commercial 
gentleman as arbitrator. Correspondence then 
took place with regard to discovery and inspection 
of documents, and on the 22til July the plain
tiffs, at the suggestion of the arbitrators, agreed 
that the defendants should receive the hire pay
able by the Admiralty, without prejudice to any 
question.

On the 2nd Nov. the Admiralty gave notice 
that the vessel would be discharged from Govern
ment service when cleared of her cargo at 
Middlesbrough. By this time the conditions of 
the freight market were changed, and if the 
vessel were surrendered by the Admiralty it  would 
be more beneficial to the owners to be free from 
the residue of the charter-party. On the 16th Nov. 
the defendants sent a debit note for chartered 
hire and interest claimed to be due. This in
cluded hire in advance for the month up to 
15th Dec., and gave credit for the Admiralty hire. 
Whether the sum so arrived at gives credit for 
the whole of the hire payable by the Admiralty 
up to the time of actually redelivering the ship 
does not appear; but no question of figures has 
been raised before us on this appeal, and the sum
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appearing in this debit note is the exact sum for 
which the defendants obtained judgment. The 
defendants required payment, and threatened to 
withdraw the vessel if not paid; the plaintiffs 
answered that they were content to leave the 
question of their liability to the decision of the 
arbitrators or the court, but that as the defen
dants themselves had insisted on arbitration, it  
was not right for them to ask the plaintiffs to 
abandon their legitimate rights pending the 
arbitration proceedings. I t  must be remembered 
that the arbitration involved the question 
whether the oharter-party was a subsisting agree
ment between the parties. On the 18th Nov. 
the defendants nevertheless insisted on payment 
by the 19th, and on the 19th Nov., in default of 
payment, they gave notice purporting to withdraw 
the vessel. The plaintiffs took up the position 
that, whether they were right or wrong in their 
contention that they were not liable to pay 
chartered hire while the vessel was under requisi
tion, the defendants were not entitled to take the 
law into their own hands and withdraw the vessel 
while the dispute as to liability was being arbi
trated upon. The plaintiffs then, on the 25th Nov. 
1915 issued a writ claiming an injunction, and 
they obtained an interim injunction on the 
1st Dec., so that when the vessel was actually 
released and redelivered by the Admiralty on the 
4th Dec, they obtained the use of the vessel. On 
the 10th Dec. the action was tried and the injunc
tion continued, and the plaintiffs continued to have 
the undisturbed use of the ship until the 6th May 
1916, when, on the termination of the time charter 
and the oompletion of the current voyage, the 
plaintiffs redelivered her to the defendants.

Upon the plaintiffs’ appeal, the only question is 
whether they continued liable to pay the monthly 
hire while the vessel was under Admiralty requisi
tion. The plaintiffs contended that there was an 
entire failure of consideration, and that they could 
not be liable as they did not have the use of the 
vessel, for which alone they were to pay the hire. 
The first answer is that the defendants did not 
agree to give the use of the ship absolutely and 
unconditionally; but only unless prevented 
(amongst other things) by the restraint of princes. 
Again, there was not an entire failure of the con
sideration, as the plaintiffs would, if  the charter- 
party was subsisting, become entitled to the hire 
payable by the Admiralty.

No question is raised in this case as to any 
apportionment between owners and time charterers 
of the Admiralty hire, as the owners agree that 
charterers may have the benefit of the whole of it, 
and notwithstanding that the form of the Admir
alty charter T. 99 gives the Admiralty as 
charterers larger powers and fights than the 
charterer alone could have conferred upon any 
sub-charterer, having regard to the terms of their 
own charter-party.

The question raised by the plaintiffs is, however, 
in my judgment completely disposed of by the 
decision of the House of Lords in Tam plin  
Steamship Company v. Anglo-Mexican Petroleum  
Products Company (13 Asp. Mar. Law Cas. 
467; 115 L. T. Rep. 315; (1916) 2 A. C. 
397). That was the case of a time charter, 
where the charterer was to pay for “ the use 
and hire” of a steamer, and the charter con
tained an exception of “ restraint of princes,” 
and there was power to sub let. When requisi

tioned by the Government, there were three years 
unexpired of the charter term of five years, and 
when the case was decided in the House of Lords 
there were still about nineteen monthe un
expired. I t  was held by the House of Lords that 
the charter-party did not come to an end when 
the steamer was requisitioned, and that the 
requisition did not suspend it, or affect the rights 
of owners or charterers under it. Accordingly 
the time charterers remained liable to pay the 
chartered hire, and became entitled to receive the 
Admiralty hire, subject, however, to any question 
of apportionment, which, I  have already pointed 
out, does not arise in the present case. In  this 
case the Admiralty requisition proved to be for 
less than half the period of the time charter, and, 
in my judgment, the plaintiffs were properly held 
liable for the chartered hire while the ship was 
under requisition. N o question arises about the 
chartered hire after the ship was restored by the 
Government to the time charterers, as this was 
duly paid by the plaintiffs monthly in advance as 
required by the charter-party.

There remains the question raised by the 
defendants by their cross notice of appeal. The 
defendants ask for a declaration that they were 
entitled to withdraw the vessel by reason of non
payment of hire, and that the notice of withdrawal 
given on the 19th Nov. was valid and effectual, 
and that since that date the plaintiffs have had 
no right to any further use of the vessel under 
the charter-party. The defendants do not claim 
any consequential damages, nor do they offer to 
repay the chartered hire, which they have been 
receiving from Dec. 1915 to May 1916. They 
also ask for the dissolution of the injunction 
granted by the judgment, and for an inquiry as 
to damages in respect of the interim injunction, 
that is to say, in respect of the six days” user of 
the vessel by the plaintiffs between the 4th Deo. 
1915, when she was actually restored by the 
Admiralty, and the 10th Dec. 1915, when the 
action was tried. The facts which I  have already 
stated in detail show that there was a bond fide  
dispute between the parties as to whether the 
charter was still subsisting after the requisition, 
and, if so, whether the hire continued payable by 
the charterers during the period of the Govern
ment requisition. The defendants insisted on 
their right to refer this matter to commercial 
arbitration; this arbitration appears to have 
dragged its slow length along, beginning in July, 
and to have made but little progress by November, 
when the defendants threatened to take the law 
into their own hands and decide the case in their 
own favour by actually withdrawing the ship. 
The interim injunction was then granted on the 
1st Dee. 1915, and the case was finally heard and 
judgment was given within fifteen days from the 
issue of the writ. But for the defendants insisting 
upon commercial arbitrators first dealing with 
the matter the dispute could have been decided 
by the judge long previously. In  my judgment 
the defendants were not entitled to anticipate 
the arbitrators’ decision and withdraw the vessel 
by the notice of the 19th Nov., when the matter 
was before the arbitrators, and no decision had 
been given.

The circumstances of this case were of a 
character to lead the plaintiffs to believe that any 
right to require payment, or to withdraw the ship 
for non-payment, would be suspended until the;-Q
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had been determined in the arbitration what the 
respective rights of the parties were, whether the 
time charter was still subsisting or not, and 
whether or not the plaintiffs remained liable to 
pay the hire. Pending the arbitration, and 
immediately upon it appearing that the Admiralty 
were about to release the ship, when it would be 
to the advantage of the owners to have their ship 
free from the charter, it was not open to them to 
ignore the arbitration proceedings, and serve 
notice of withdrawal.

I t  was said by Lord Cairns in Hughes v. 
M etropolitan R a ilw ay Company (36 L. T. Rep. 
932 ; 2 App. Cas. 439, at p. 448): “ I t  is the first 
principle on which all courts of equity proceed, 
that if parties who have entered into definite and 
distinct terms involving certain legal results— 
certain penalties or legal forfeiture—afterwards 
by their own act or with their own consent enter 
upon a course of negotiation which has the 
effect of leading one of the parties to suppose that 
the strict rights arising under the contract will 
not be. enforced, or will be kept in suspense, or 
held in abeyance, the person who otherwise 
might have enforced those rights will not be 
allowed to enforce them where it would be in
equitable having regard to the dealings which 
have thus taken place between the parties.”

These observations are directly applicable to the 
present case, and it would be highly inequitable, 
having regard to the correspondence and the 
arbitration proceedings, to allow the defendants 
by their notice of the 19 th Nov. to enforce any 
right to withdraw the ship for non-payment by 
hire. And this is the only notice of withdrawal 
on which the defendants rely. I t  is also to be 
observed that the defendants have recovered 
judgment on their counterclaim for hire in respect 
of a period subsequent to the alleged forfeiture. 
I  am of opinion that, under the circumstances, 
the interim injunction was properly granted, and 
was properly continued at the hearing. Even if 
the plaintiffs at the hearing had not been able to 
maintain their claim to a continuance of the 
injunction, the question would still remain 
whether the defendants ought to be awarded any 
damages upon the undertaking. The under
taking, in its expanded form, is as follows : “ The 
plaintiffs undertaking to abide by any order 
this court may make as to damages in case this 
court should hereafter be of opinion that the 
defendants shall have sustained any by reason of 
this order, which the plaintiffs ought to pay.”

Having regard to the circumstances under 
which the notice to withdraw of the 19th Nov. 
was given, I  am of opinion that the plaintiffs 
were fully justified in applying to the court 
immediately for an injunction, and that the 
plaintiffs ought not to be required to make any 
payment to the defendants in respect thereof, 
even if it  should have happened that at the trial 
the plaintiffs could not have sustained their claim 
to a continuance of the injunction. The special 
circumstances are such that no inquiry as to 
damages ought to be granted, even if the claim 
for injunction could not be sustained at the 
trial.

In  my opinion the appeal and the cross-appeal 
should both be dismissed with costs with the 
usual set-off on taxation.

B ankes , L .J ,—In  this case the Modern Trans
port Company, the time charterers of the steam

ship Duneric, sued the Duneric Steamship 
Company Limited, the owners of that vessel, 
claiming an injunction to restrain them from 
acting on a notice dated the 19th Nov. 1915, 
purporting to determine the charter, and for a 
declaration that the charter-party remained valid 
and binding. In  that action the Duneric Steam
ship Company counterclaimed for a declaration 
that they were entitled to withdraw the vessel 
and that the notice of the 19th Nov. was valid 
and effectual, and that since that date the Modern 
Transport Company had no right to any user of 
the vessel under the charter-party, and they also 
counter-claimed for the sum of 86271. Os 9d., the 
amount which at the date of the counter-claim 
they alleged to be due for unpaid hire and for 
interest thereon.

The action was tried before Sankey, J., who 
decided in favour of the Duneric Steamship 
Company upon the claim for hire and interest, 
but against them on all the other issues raised 
upon the pleadings, and he granted an injunction 
restraining the Duneric »Steamship Company 
from employing the vessel otherwise than in 
accordance with the terms of the charter-party, 
or from dealing with the vessel in any way so as 
to interfere with the Modern Transport Com
pany’s right of user of the vessel under the 
charter-party after the requisition of the 
Admiralty came to an end. On the counter
claim he entered judgment for the Duneric 
Steamship Company for 86271. Os. 9d.

Against this decision both parties appealed. 
No question arises in the case as to whether the 
adventure waB determined by the requisition by 
the Admiralty. The two questions upon which 
the rights of the parties depend are: first, 
whether during the time that the vessel was re
quisitioned payment of hire was suspended. 
Second, whether in the event which happened 
the owners were entitled to take advantage of the 
clause of the charter-party giving them a right, 
in the event of a failure to pay the hire punc
tually, to withdraw the vessel from the service of 
the charterers. In  my opinion the learned judge 
was right on both points.

The first point is I  think completely covered 
by the decision in the Tam plin  case (sup.), where 
the charter-party was practically identical with 
the present one, and where the decision proceeded 
upon the ground that, in spice of the requisition 
by the Admiralty, the time charterer continued 
liable to pay the hire to the owners of the vessel. 
I f  the present case is distinguishable from the 
Tam plin  case, it is sufficient for me to say that I  
agree with the construction put upon the charter- 
party by Sankey, J., and for the Reasons he has 
given.

On the second point I  agree with the conclusion 
arrived at by the learned judge, but upon what 
are possibly somewhat different grounds. The 
material facts to be taken into consideration are 
as follows: The charter-party provided for the 
payment of hire at the rate of 2350Z. per month, 
payable in advance in London, with a provision 
that failing the regular and punctual payment of 
the hire the owners should be at liberty to with
draw the vessel from the services of the charterers 
without prejudice to any claim which they (the 
owners) might otherwise have on the charterers 
in pursuance of the charter. The charter-party 
contained an arbitration clause,



49 4 MARITIME LAW CASES.
Ct . of A pp .] P alac e  Sh ip p in g  Co m pany  L im it e d  v. Gans Ste a m s h ip  L in e . [K .B . D i v .

The first and second payments of hire which 
became due respectively on the 15th April and 
the 15th May 1915 were duly paid. On the 
21st May the vessel was requisitioned by the 
Admiralty, and service under the requisition 
began on the 11th June. Immediately upon the 
requisition being made the parties were at issue 
as to the effect of the requisition ; the charterers 
contending, by their letter of the 28th May, that 
the charter had become null and void; the ship
owners on the other hand insisting that the 
charter was still a subsisting contract, and that 
the hire continued payable. The question was 
one of very considerable importance to the parties, 
as the hire paid by the Government was very con
siderably less than the amount agreed to be paid 
by the charterers. The charterers failed to pay 
the hire due on the 15th June, and on the 
17th June the owners’ agent wrote to Messrs. 
Shallet, Dale, and Oo. informing them that if 
this hire was not paid they would be forced to 
arbitrate in terms of the charter, and on the 
30th June they wrote tp the charterers’ solicitors 
informing them that they were not prepared to 
give up their rights under the charter-party in 
respect of arbitration. In  July the parties 
discussed with each other by correspondence the 
effect of Atkin, J.’s decision in the Tam plin  case, 
and it is clear that each was maintaining the 
position which they had originally taken up with 
regard to the effect of the requisition of the vessel 
by the Government. On July 9th the owners’ 
agent wrote to the charterers intimating that they 
had appointed their arbitrator, as “ the matter ” 
must go to arbitration, and on the 15th July the 
charterers’ solicitors wrote in reply that the 
charterers had appointed their arbitrator “ in the 
differences which had arisen between our clients 
and the Duneric Steamship Company as to the 
meaning and intention of the charter-party of the 
2nd March 1915.” Under these circumstances it  
appears to me plain that what the parties agreed 
to refer to arbitration was not a mere incidental 
question as to the payment of hire at its due date, 
but whether the contract between them was or 
was not a still subsisting contract, conferring 
rights or imposing obligations upon either party. 
A t that time, and for some months after, it  suited 
the shipowners from a business point of view to 
hold the charterers to their bargain, and accord
ingly each month, down to and including the 
15ch Nov., an ungratified demand was made for 
each month’s hire in advance. Apart from all 
other consideration, the effect of these demands 
was to waive the forfeiture (if any) which had 
accrued down to the date of the last demand 
made. A t the time the last demand was made it 
was known that the Government intended to 
release the vessel, and the state of the freight 
market was then Buch that it  would suit the 
owners better to have control of the vessel than to 
continue her under the charter. As a result they 
served notice on the 18th Nov. that, unless the 
charterers paid the overdue hire in twenty-four 
hours, they would withdraw the vessel, and this on 
the 19th Nov. they purported to do. On the 
25th Nov. the charterers issued their writ claiming 
an injunction restraining the shipowners from 
proceeding on this notice, and an interim injunc
tion was obtained. The action came on for 
trial on the 7th Dec., and judgment was delivered 
on the 10th—that is to say, before the month’s

hire due on the 15th Dec. fell due. In  the counter
claim in the action the shipowners claimed the 
month’s hire due in advance on the 15th Nov. and 
recovered judgment for the full amount, and they 
have Bince been paid and have received each 
month’s hire aslit became due. The only question 
tried in the action was whether the notice of the 
19th Nov. was a good notice at the time it was 
given and effectual to put an end to the charter at 
that date. In  my opinion it was not. The ship
owners had submitted to the arbitrators the very 
question upon which their right to give the notice 
depended—namely, whether the charter-party 
was a subsisting contract or not. U ntil that 
question was decided by the arbitrators, or the 
submission revoked, the right of the shipowners 
to take the law into their own hands and put an 
immediate end to the charter was, in my opinion, 
necessarily suspended. What had been a right 
under the contract immediately enforceable upon 
the happening of the events named necessarily 
ceased to be such a right when the parties had 
agreed that as a condition precedent to the enforc
ing of either right or obligation under the con
tract by either of them, the arbitrators should 
decide whether the contract itself was still a sub
sisting one.

In  my opinion the appeals fail.
A. T . L a w r e n c e , J.— I  have had the advantage 

of reading the judgments of Swinfen Eady and 
Bankes, L.JJ. I  agree with them and have 
nothing to add.

Appeal and cross-appeal dismissed.
Solicitors for the plaintiffs, Downing, Handcock, 

M iddle ton, and Lewis, for Bolam , M idd le ton, and 
Co., Sunderland.

Solicitors for the defendants, Holm an, B ird -  
wood, and Co.

HIGH COURT OF JUSTICE.

K IN G ’S B EN C H  D IV IS IO N .
Dec. 13 and 15, 1915.
(Before S a n  k e y , J.)

P a l a c e  S h i p p i n g  C o m p a n y  L i m i t e d  v . Gans 
S t e a m s h i p  L i n e , (a )

Charter-party— Employment between “ safe ports ” 
— W hat constitutes a “ safe po rt.'’

The word  “ safe ”  when used in  connection w ith  the 
word “ p o r t ”  in  a charter-party im plies that 
the port must be both physica lly and p o lit ic a lly  
safe, and the action either o f nature or war may 
tender a p o rt unsafe. I n  each case i t  is a 
question of fa c t and a question o f degree.

C o m m e r c i a l  C o u r t .

Action tried by Sankey, J.
The plaintiffs’ claim was for a declaration that 

Newcastle-upon-Tyne was not in Eeb. 1915 a safe 
port within the meaning of a oharter-party dated 
the 18 th April 1913.

Roche, K.C. and A. Hyslop M axw ell for the 
plaintiffs.

Leek, K.C. and Raeburn for the defendants. 
The facts and arguments are sufficiently stated 

in the written judgment.

(a) Reported by L eonabd 0 . T homas, Esq., B&rrister-at Law,
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Sa n k e y , J.—In  this case the plaintiffs claim 
a declaration that Newcastle-upon-Tyne was not 
in Peb. 1915 a safe port within the meaning of 
clause 3 of a charter-party dated the 18th April 
1913 and made between them and the defen
dants ; and, further, that the defendants by 
ordering the plaintiffs’ steamship Frankby  to 
proceed to Newcastle during that month to 
load a cargo for Barcelona committed a 
breach of the charter-party which entitled them 
to withdraw the ship from the defendants’ 
service.

The facts are as follows : By a charter-party 
of the above date the plaintiffs agreed to let and 
the defendants agreed to hire the British steam
ship Frankby  for a term of five years at the rate 
of 1440Z. per calendar month for employment 
between a safe port or safe ports between 
50 degrees N . and 50 degrees S., subject to 
certain exceptions which are not material to the 
present case. The northern limit was afterwards 
extended to 60 degrees N. There was a stipula
tion in the charter-party that upon any breach 
thereof the plaintiffs should be at liberty to 
withdraw the vessel from the service of the 
defendants.

In  the first week of Feb. 1915 the vessel was 
at Havre, and had been provisionally ordered to 
proceed to Cardiff to load. The owners there
upon arranged to fit her up with stores and a new 
donkey boiler at that port. On the 11th Feb. the 
German Government promulgated the following 
announcement: “ The waters round Great
Britain and Ireland, including the entire English 
Channel, are hereby declared a military area. 
From the 18th Feb. every hostile merchant 
ship within these waters will be destroyed even 
if  it  is not always possible to avoid dangers 
which thereby threaten the crews and passen
gers.”

On the 13th Feb. the defendants, by their 
agents, cancelled their provisional instructions 
for the vessel to go Cardiff and ordered her to 
the Tyne. This order was a serious incon
venience to the plaintiffs, who had already got 
their stores and donkey boiler at Cardiff, and they 
wrote protesting against it, not only on this 
ground, but also upon the ground that Newcastle 
was not a safe port within the meaning of the 
charter-party. They did not, however, withdraw 
the vessel from the service of the defendants, but 
allowed her to leave Havre upon the 19th Feb., 
the day after that upon which, according to the 
German declaration, every hostile ship in the 
waters round Great Britain and Ireland was to be 
destroyed.

In  spite of the German threat, the vessel 
appears to have had a safe and not very speedy 
voyage to Newcastle. She there loaded a cargo 
of coals for Barcelona, left, and had a similar 
voyage down the North Sea and English Channel. 
As far as I  am able to judge from her logbook, she 
was from first to last in no real danger or appre
hension of danger.

The plaintiffs contend that the order for the 
steamer to proceed to Newcastle was a breach of 
the charter-party because Newcastle was not a 
safe port.

The defendants contend that Newcastle was 
perfectly safe, and, secondly, that, at any rate, the 
plaintiffs have waived their rights and are not 
entitled to withdraw the vessel because, after

their protest, they allowed her to continue in the 
defendants’ service.

The first point I  have to decide is whether New
castle was a safe port in February. I t  is admitted 
by both parties that Newcastle itself was safe, but 
the plaintiffs say that the dangers of the voyage 
there must be taken into account, and were such 
as to make the port unsafe within the meaning of 
the charter-party.

The defendants, on the other hand, contend 
that the dangers of the voyage are not material 
to the question whether the port was a safe one, 
and, further, that such dangers as either existed 
or might be apprehended on the voyage were not 
of a character to make the port unsafe. Two 
cases were cited to me—namely, Ogden v. 
Graham  (1 B. & S. 773) and Nobel's Explosives 
Company v. Jenkins (8 Asp. Mar. Law Oas. 181; 
75 L. T. Rep. 163; (1896; 2 Q. B. 326)—but 
neither seems to be conclusive.

In  my view the word “ safe,” when used in 
connection with the word “ port,” implies that 
the port must be both physically and politically 
safe, and I  think that the action either of nature 
or war may render a port unsafe. I  have only 
to deal with the agency of war in the present 
case. A t the moment no English port would be a 
safe port for a German vessel. Neither is a place 
which a vessel can only go to at a certain risk of 
confiscation a safe port: (see the observations of 
Blackburn, J. in Ogden’s case, sup.).

There does not appear to be any sound dis
tinction between a port to which a vessel is 
proceeding with a liability to be sunk or con
fiscated by enemy vessel« lying thereat or in 
the approaches thereto and a port to which a 
vessel is proceeding with a liability to be sunk 
or confiscated by enemy vessels at a greater 
distance. Modern inventions like wireless tele
graphy and submarines have quite altered old 
rules and old conceptions, and I  am of opinion 
that dangers likely to be incurred on a voyage 
to a port may be taken into account in consider
ing the question whether such port is safe to 
go to or Dot. In  each case it is a question of 

a c t and a question of degree.
I  now proceed to the consideration of the 

question of fact whether the port of Newcastle 
had become unsafe. I t  will be remembered that 
the German threat was that as from the 18th 
Feb. every hostile merchant ship in English 
waters would be destroyed. The performance, 
however, fell short of the promise. The number 
of arrivals in and sailings from the time of over
seas nationalities was 752 for Feb. 1915; the 
number lost or damaged from enemy causes in 
the North Sea was three; for the whole of the 
United Kingdom the numbers were 5645 and 
twelve respectively.

I t  seems clear that such circumstances cannot 
be said to have made the port of Newcastle 
unsafe in February last. However much one may 
regret the loss of the lives of innocent and non- 
combatant crews and passengers which has been 
caused by those responsible for the actions of the 
German Navy, it is impossible to regard the 
results achieved as other than insignificant, or as 
even appreciably affecting the strength and spirit 
of the British mercantile marine.

Finding, as I  do, therefore, that Newcastle was 
a safe port within the meaning of toe charter- 

i party, it  is unnecessary to consider whether the
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plaintiffs have waived their rights, and the result 
is that I  dismiss the action with costs.

Solicitors for the plaintiffs, Bottere ll and Roche, 
for Weightman, Pedder, and Co., Liverpool.

Solicitors for the defendants, T h a in  Davidson 
and Co.

Dec. 3, 6, and 13,1915.
(Before R o w l a t t , J . )

A n d r e w  W e i r  a n d  Co. v . D o b e l l  a n d  Co. (a) 
C harter-party  — Sub-charter — Sub-charterer’s 

breach— Cancellation— Measure o f damages.
A  ship was chartered by the p la in tiffs  fo r  a voyage 

to a port in  Chile under the terms o f a charter- 
party  dated the lsi J u ly  1912, which provided 
(inter alia) tha t jre ig h  t should be payable a t the 
rate o f 21s. per ton, and tha t the p la in tiffs  
should have the option o f cancelling the charter- 
p a rty  i f  the ship should not be ready fo r  stiffen
ing  before the 15th Sept. 1913. The p la in tiffs  
re chartered the ship to the defendants by a 
charter-party dated the 2nd M ay  1913 fo r  a 
voyage to the same port in  Chile, the rate o f 
fre ig h t being 28s. 6d. per ton. The defendants, 
in  breach o f the ir contract, refused to load the 
ship at a tim e when the m arket rate o f fre ig h t 
had, fa lle n  to 17s. per ton.

I n  an action by the p la in tiffs  to recover the 
difference between 17«. and 28s. 6tZ. per ton : 

Held, tha t they were only entitled to recover the 
difference between 21s. and 28s. 6dL

C o m m e r c i a l  C o u r t .

Action tried by Rowlatt, J.
The plaintiffs claimed damages for breach of 

a charter-party.
The Bailing vessel Kensington  was chartered 

by her owners to the plaintiffs for the carriage 
of a cargo of coals to a port in Chile, and, after 
the discharge of the coal, to load a cargo of 
nitrate of soda for a port in the United Kingdom 
or the Continent. I t  was provided by the charter- 
party that freight should be payable at the rate 
of 21s. per ton, and also that “ should the vessel 
not be ready for stiffening before the 15th Sept. 
1913, charterers’ agents to have the option of 
cancelling this charter-party.”

A  sub-charter was subsequently entered into 
dated the 2nd May 1913 by which it  was agreed 
between the plaintiffs as chartered owners and 
the defendants as sub-charterers that the K ensing
ton should proceed to Pisagua, and, after delivery 
of her outward cargo, should load a cargo of 
nitrate of soda and then proceed to a safe port 
in the United Kingdom or the Continent as 
ordered at a freight of 23s, 6d. per ton. The sub- 
charter also contained the provisions that suffi
cient cargo for stiffening should be supplied when 
required by the master, and, should the vessel not 
have arrived at Pisagua and be ready to load on 
or before the 15th Dec. 1913, charterers or their 
agents should have the option of cancelling the 
charter-party.

The Kensington arrived at Pisagua on the 
3rd Dec., and proceeded to discharge her cargo. 
I t  was not until the 11th Dec. that the master 
was in a position to ask for stiffening, when the 
defendants took the view that it  was impossible

for the vessel to load the stiffening and discharge 
the remainder of the coal cargo in time to be 
ready to load the nitrate by the 15th Dec. In  
accordance with this view they declined to load the 
stiffening, and cancelled the charter-party. The 
plaintiffs thereupon cancelled their contract with 
the owners, as they were entitled to do under the 
terms of the original charter-party. The plain
tiffs by their claim alleged that the defendants 
had committed a breach of the charter-party in 
refusing to load, and, the market rate of freight at 
the time of the alleged breach being 17«. per ton, 
they claimed as damages the difference between 
that sum and 28«. Gd. per ton, the rate fixed by 
the sub-charter.

Leek, K.C. and Jo w itt for the plaintiffs.—The 
proper measure of damages is the difference 
between the market rate of freight at the date of 
breach and the rate paid by the sub-charter. 
They referred to

Rodocanachi v. Milburne, 6 Asp. Mar.,Law Cas. 
100 ; 56 L. T. Rep. 594; 18 Q. B. Div. 67, 77 ;

W il l ia m s  B ro th e rs v. E . T . A g iu s  L im ite d , 110 
L. T. Rep. 865; (1914) A. C. 510.

Greer, K.C. and A. R . Kennedy for the 
defendants.—The principle applicable in the case 
of sale of unascertained goods has no bearing 
where the subject-matter of the sale is specific. 
By cancelling their contract with the owners, the 
plaintiffs saved themselves 21«. per ton, and the 
proper measure of damages is therefore the 
difference between the contract rate of 28«. Gd.
and the 21«. n  , „Cur. adv. vult.

R o w l a t t , J .  delivered a written judgment, in 
the course of which His Lordship found that the 
defendants had failed to prove the impossibility 
of loading by the date fixed by the contract and 
therefore had committed a breach of contract. 
His Lordship proceeded :—

The only remaining question is as to the 
measure of damages. The freight under the 
charter-party waB 28s. Gd. The market rate at 
the time of the breach was 17«. The plaintiffs, 
however, were not owners of the ship. They 
held her under charter at 21«, and that charter- 
party would come to an end after the voyage 
for which they had re-ebartered to the defen
dants. Further, the charter between the owners 
and plaintiffs contained a cancelling clause 
which in the events that had happened entitled 
the plaintiffs at the time of the breach by the 
defendants to cancel and get rid of the ship ; and 
this they did.

As the plaintiffs only had the ship for this 
voyage, giving her up and saving 21«. per ton 
was the sapie thing as finding a charterer for 
her at 21s. for that voyage, though if they had 
held her under a longer charter the effect of sur
rendering her could not have been so measured. 
Under these circumstances the defendants say 
that the only damages suffered by the plaintiffs 
is the difference between 28«. 6d. and 21s., 
whereas the plaintiffs say it is 11». Gd, the 
difference between the freight defendants were 
to pay and the market rate.

I t  is to be observed that if  this is right the 
plaintiffs would put in their pockets 11«. Gd. 
as the result of the defendants’ breach of con
tract, whereas if the contract had been fulfilled 
they would have put in their pockets only 7s. Gd.la ) Reported by L eonard 0. T homas, Esq., Barrister-at-Law.
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per ton. I t  was said for the plaintiffs that the 
circumstance that the plaintiffs had the right to 
cancel their own charter was collateral, and had 
no more effect upon the measure of damage than 
if the ship had been lost. In  that case, how
ever, the plaintiffs would merely have been 
delivered from an accrued loss by an independent 
circumstance accidentally supervening.

The true position in the case before me is that 
the right of the plaintiffs to cancel, that is to say, 
to dispose of the ship for 21s., saved to them
selves, was a circumstance essentially affecting 
the value to the plaintiffs of the specific thing 
which was thrown upon their hands—namely, the 
use of the ship for this voyage. T*-ey could either 
fix her in the market, receiving 17s. and paying 
218., or save the 21s. and receive nothing. I  think 
they were bound to choose the latter course, as 
they in fact did.

I t  all turns, of course, on the circumstance 
that the plaintiffs’ charter was co-extensive with 
the defendants’, otherwise they could not have 
dealt with the specific interest thrown on their 
hands, but only with a different and larger 
interest at 21s. I t  was, however, urged that the 
case is covered by the authority of W illiam s  
Brothers v. E . T. Agius L im ite d  (sup.).

That, however, in the view which the House of 
Lords took of the facts, was simply a case of 
breach of contract to deliver unascertained goods, 
the vendee having made a forward contract to 
deliver similar goods. In  such a case the well- 
established rule, which the House of Lords were 
asked to disturb but would not, is that goods to 
be delivered under a contract of sale must be 
taken to be worth to the purchaser the market 
price of the day, and that the state of his own 
contracts is immaterial.

Upon the whole, therefore, I  am of opinion 
that the plaintiffs are entitled to recover damages 
at the rate of 7s. 6d. per ton on a full and com
plete cargo agreed at 2730 tons, that is to say, 
9551.10«.

Solicitors for the plaintiffs, Thomas Cooper and 
Co.

Solicitors for the defendants, P ritcha rd , 
Engle fie ld , and Co., for Simpson, N orth , Barley, 
and Co., Liverpool.

F rid a y , M ay  26, 1916.
(Before A t k in , J.)

M it c h e l l , Cotts , a n d  Co . v . St e e l  B r o th er s  
a n d  Co. L im it e d , to)

C harter-party— Charter o f vessel f o r  an illega l 
voyage o f which owners are ignorant— B ights  oj 
the owners.

The shipment o f goods upon an illeg a l voyage, i.e., 
a voyage th a t cannot he performed w ithou t 
v io la ting  the law  o f the fla g  o f the country or the 
law oj the place where the goods are to be carried  
to, being a voyage which would involve the ship 
in  consequences either o f fo rfe itu re  or delay, is 
analogous to the shipment o f dangerous goods 
which may involve the destruction o f the ship. 
The shipper undertakes tha t he w il l  not ship 
goods which invoice the r is k  o f unusual danger 
or delay to the ship which the owner does not

k n o w  o f ,  o r  m i g h t  n o t  r e a s o n a b l y  k n o w  o f ,  w i t h 

o u t  c o m m u n i c a t i n g  t o  t h e  o w n e r  J a c t s  w h i c h  a r e  

w i t h i n  h i s  k n o w l e d g e  i n d i c a t i n g  t h a t  t h e r e  i s  

s u c h  a  r i s k .

Aw a r d  in the form of a special case.
This was a case arising on a claim for 

demurrage, brought by the owners of the steam
ship K a rjo  M a ru  against the charterers. I t  
arose upon a case stated by the arbitrator. The 
charter-party was dated March 1915, for the 
carriage of a cargo of, rice from Bissein to 
Alexandria at a certain fixed price per ton. 
There was fifteen days’ demurrage over and above 
the stipulated number of lay days at a certain 
rate per ton. The ship was loaded under the 
charter-party, and left her port of loading on the 
18th April bound for Alexandria.

While she was on her way to Alexandria the 
parties had negotiations for a variance in the 
charter-party. There had been a conversation 
with reference to an option to send the ship to 
Pirasus, and on the 28th April the charterers 
wrote:

W ith  reference to  ou r conversation w ith  M r. Cotta in  
regard  to  the Piraeus option fo r  th is  Bteamer, we are 
now w ork ing  th is  cargo to  the  P iraius a t a difference o f 
7s. 6<J. per ton  over the A lexand ria  rate, say 77s. 6d. 
per ton, as agreed to  by M r. C otts, and there is  a good 
prospect o f the  cargo being fixed to  th a t po rt.

On the 29ch April the shipowners wrote to the 
charterers:

W e are in  rece ip t o f you r favour o f yesterday, from  
whioh we note you confirm  the tbrm s on w hich you 
are w ork ing  P ira ius option. . These are in  order, and we 
aw a it to  hear de fin ite ly  ju s t what you are able to  do.

On the supposition that it  was an option, which 
is possibly what the parties meant, on the 30th 
April the charterers wrote to the shipowners :

W e oonfirm  our telephone conversation, &o., and sha ll 
be g lad i f  you  w ill in s tru o t the  oaptaiu a t P o rt Said to  
proceed to  P irieus.

Accordingly on the 6 th May the owners sent 
orders to the captain of the vessel at Suez to 
arrange to discharge at Piraius at 7s. 6d. extra 
freight.

The ship arrived at Suez on the 10th May, and 
when she arrived at Suez the charterers tried to 
get the consent of the Admiralty authorities to 
her proceeding on the voyage, which they had 
agreed, to Pirmus. There were negotiations 
about it, and eventually it  was refused. The 
Admiralty never would consent to her going to 
Piraeus, and eventually, after she remained there 
at Suez about twenty-one or twenty-two days, 
she was sent to her original destination, Alex
andria, and the Piraeus voyage became impos
sible.

The shipowners alleged that they were entitled 
to recover damages caused by the ship being 
delayed, ‘ s

The arbitrator found that the ship was delayed 
at Port Said for twenty.two days; that such 
detention was wholly due to the fact that the 
charterers had not obtained permission of the 
Government authorities for the destination of the 
ship and cargo being changed to Piiteus; that 
when negotiating with the owners to send the’ 
ship to Pnfflus, the charterers were aware of the 
fact that to send the ship to that destination the 
permission from the Government authorities was

3 S

te ) Reported b y  W . V . BALL, EBq., B a rr is te r a t-L aw .
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necessary ; that they did not communicate this to 
the owners ; and that the charterers were aware 
in May 1915 that the required permission would 
not be granted.

On those findings the arbitrator made an award 
in favour of the shipowners.

In  the course of the argument it  became neces
sary to ascertain whether or not the shipowners 
were also aware that permission was or might be 
required. The case was Bent back to the arbi
trator with “the view of dealing with that question. 
In  a supplemental award made by the arbitrator 
in April 1916, he found that the owners had no 
knowledge and might not reasonably have known 
that permission from the Government authorities 
was necessary to discharge the cargo at Pirseus,

Roche, K.C. and Norm an Raeburn for the 
shipowners.

Leslie Scott, K.C. and R. A. W righ t for the 
charterers.

The arguments of counsel sufficiently appear in 
the judgment of the court. The following cases 
were referred to :

Brass v. M a it la n d ,  6 E . &  B . 470 ; 26 L .  J. 
57, Q. B . ;

B u n n  v. B uckna ll, 9 Asp. M ar. Law  Cas. 3 3 6 ; 87 
L . T . Bep. 497;

Greenshields, Gowie, and Co. v . Stephens and Sons, 
11 Asp. M a r. La w  Cas. 167 ; 99 L . T . Bep. 597.

A t k in , J.—This is a case which arises on a 
claim for demurrage, brought by the owners of 
the steamship K a ijo  M a ru  against the charterers. 
I t  arose upon a case stated by the arbitrator. 
The charter-party waB dated March 1915 and the 
charterers of the Bhip required it for the carriage 
of a cargo of rice from Bassein to Alexandria 
at a certain fixed price per «ton. There was 
fifteen days’ demurrage over and above the stipu
lated number of lay days at a certain rate per 
ton.

The ship waB loaded under the charter-party, 
and left her port of loading on the 18th April, 
bound for Alexandria. While she was on her 
way to Alexandria the parties had negotiations 
for a variance in the charter-party. There had 
been a conversation with reference to an option 
to send the ship to Piraeus, and on the 28th April 
the charterers write: [His Lordship read the 
two letters of the 28th and 29th April as above 
set out and continued :]

I  am inclined to think that, in itself, did 
amount to a variation of the charter, and was 
intended to fix Piraeus. But on the supposition 
that it  was an option, which is possibly what the 
parties meant, on the 30th April the charterers 
wrote to the shipowners :

W e confirm  our telephone conversation, &c., and sha ll 
be g lad i f  you w i l l  in s tru c t the  cap ta in  a t P o rt Said to  
proceed to  Pinnae.

Accordingly on the 6th May the owners sent 
orders to the captain of the vessel at Suez to 
arrange to discharge at Pirteus at 7s. 6d. extra 
freight. I t  appears to me that after that had 
happened, the terms of the charter-party had been 
varied, and the port of destination became Piraeus 
instead of Alexandria. I  do not think there was 
any longer, after the 30th April, any question of 
option. The charterers had determined the option

they had, and it appears if they had wanted to 
send the ship to any other destination after that 
date they would have had to bargain again. I  
think after that date there was a fresh agreement 
made for a voyage to Piricus.

The ship arrived at Suez on the 10th May, and 
when she arrived at Suez the charterers tried to 
get the consent of the Admiralty authorities to 
her proceeding on the voyage, which they had 
agreed, to Piraeus. There were negotiations about 
it, and eventually it  was refused. The Admiralty 
never would consent to her going to Pirmus, and 
eventually, after she remained there at Suez about 
twenty-one or twenty-two days, she was sent to 
her original destination, Alexandria, and the 
PirseuB voyage became impossible.

Thereupon the shipowners say they are entitled 
to recover damages caused by the ship being 
delayed. I  think that the right view in law is 
that the liabilities of the parties must be taken 
to be the same as though the cargo had been 
shipped at its port of loading on the original 
charter for Pincus. What was the position ?

The arbitrator has found : [His Lordship read 
the findings of fact as above set out and con
tinued :]

On those findings the arbitrator has made an 
award in favour of the shipowners. In  the course 
of the discussion it appeared relevant to discover 
whether or not the shipowners were also aware 
that permission was required or might be 
required. The case was sent back to the arbi
trator with the view of dealing with that question. 
In  the supplemental award that the arbitrator 
has made, in April of this year, he found that the 
owners had no knowledge and might not reason
ably have known that permission from the 
Government authorities was necessary to dis
charge the cargo at Pirmus.

I t  was said by the shipowners first of all that 
this was a case where the charterers detained the 
ship at a port of call with a view of determining 
what port they should finally order her upon the 
then existing option that they had. I  do not think 
that is the state of facts, because I  think at the 
time when she was delayed there was no question 
of any option. Therefore, upon that footing, I  
do not think they would be entitled to recover. 
They further say the case is analogous to the case 
of shipping goods which are known to the char
terers to be dangerous, in which case the charterers 
would be responsible for such damage as hap
pened to the ship or shipowners in the course of 
the voyage. I  was referred to Brass v. M a it
land ( s u p . ) ,  where the majority of the court seem 
to have laid down that there is an absolute obliga
tion on a shipper to make good damage caused 
by a shipment of dangerous goods. Crompton, J., 
however, took a narrower view. He said (at 26 
L. J. 57, Q. B.): “ Suppose, for instance, that a 
shipment was made of goods to a foreign port to 
which, according to the information known at the 
shipping port, such consignments might be pro
perly and safely made, but that by some recent 
law the foreign country has made such shipment 
illegal, would the shipper be liable in such case ? 
I  entertain great doubt whether either the duty 
or the warranty extends beyond the cases where 
the shipper has knowledge or means of knowledge 
of the dangerous nature of the goods when 
shipped or when he has been guilty of some 
negligence as shipper, as by shipping without
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communicating danger which he had the means of 
knowing and ought to have communicated.”

I  think there can be no question but that the 
shipment of goods upon an illegal voyage, viz., 
upon a voyage that cannot be performed without 
violating the law of the flag of the country or the 
law of the place where the goods are to be carried 
to—a shipment of goods which would involve the 
ship in consequences either of forfeiture or delay 
— is precisely analogous to a shipment of 
dangerous goods which might cause the destruc
tion of the ship. What is the full extent of the 
shipper’s obligation ? I t  appears to me that it 
amounts to this, that he stipulates that he 
will not ship goods which involve the risk 
of unusual danger or delay to the ship, which 
the owner does not know of or might not 
reasonably know of without communicating to 
the owner facts which are within his knowledge 
indicating that there is such a risk. That, I  
think, is to be the stipulation on behalf of the 
shipper within certainly very moderate limits. I  
do not say it is not wider than that.

I  take the findings of the arbitrator to be here 
that the shippers did know when they made this 
contract of affreightment with the shipowners 
that the goods could not be taken to Piraeus; that 
that was the position in respect of them, though 
the Government might, if the shippers succeeded 
in inducing them to do so, give them a licence. 
In  other words, that the destination in itself was 
an illegal destination because the British Govern
ment would not allow the goods to go through 
unless a special permission was given.

I  think it must be taken on the findings them
selves, by which of course I  am bound, that the 
shippers knew, and the shipowners did not know, 
and could not reasonably have known, that the 
vessel would not be allowed to proceed without 
special permission. The arbitrator has found 
that as a fact, and I  am bound by his finding in 
that respect. In  these circumstances it appears 
to me that it  follows on the findings of the arbi
trator that this delay arose from a breach by the 
charterers. I  think, therefore, the shipowners 
have a cause of action against the charterers for 
the delay so caused, and the arbitrator has found 
what that should be, and with that, of course, I  
cannot interfere.

Therefore, I  think this award on the findings of 
the arbitrator muBt stand, and the shipowners 
must have the costs of this hearing.

A w ard wphdd.
Solicitors: Waltons and Co.; Bottere ll and 

Roche.

Ju ly  17 and  18,1916.
(Before R o w l a t t , J.)

L a w  a n d  B o n a b  L im it e d  v . B r it is h  A m e r ic a n  
T obacco  COiWPANY L im it e d , (a)

Sale o f goods— C.i.f. contract— Contract made 
du ring  time o f peace— Declaration o f w a r— 
O bligation o f seller to give notice o f sea trans it 
to buyer to enable h im  to insure against war 
risks— Sale o f Goods Act 1893, s. 32 (3).

Sect. 32 (3) of the Sale o f Goods Act 1893 provides 
th a t : “ Unless otherwise agreed, where goods

are sent by the seller to the buyer by a route 
involving sea transit, under circumstances 
in  which i t  is  usual to insure, the seller must 
give such notice to the buyer as may enable h im  
to insure them d u rin g  the ir sea transit, and, i f  the 
seller fa i ls  to do so, the goods sha ll be deemed 
to be at his r is k  du rin g  such sea trans it.”

I n  M ay  1911 buyers agreed to buy fro m  sellers 
goods at a price c.i.f. Smyrna, shipment fro m  
Calcutta so as to arrive  a t Smyrna by Sept. 
1911. The sellers took out a f.c. and s. policy 
in su ring  the goods. On the 20th J u ly  the goods 
were shipped on board a B r it is h  ship, the 
W . On the 4</i Aug. w ar broke out between 
Great B r ita in  and Germany, and on the 
13th Aug. the W . was sunk w ith  her cargo. 
Advice o f the shipment was not sent by the sellers 
to the buyers in  tim e fo r  them to insure the 
goods against war risks.

Held, tha t sect. 32 (3) d id  not apply to the case 
because i t  d id  not apply to a c.i.f. contract in  
norm al circumstances (e g., in  tim e o f peace), 
since such a contract provided fo r  a l l the in su r
ance which was customary, and the in tervention o f  
new circumstances (e.g, a state o f war) d id  not 
impose a new obligation on the seller, since the 
application o f the section must be considered as 
at the tim e o f the m aking o f the contract.

Co m m e r c ia l  L is t .
Action tried by Rowlatt, J. without a jury.
In  May 1914 the defendants agreed to buy from 

the plaintiffs a quantity of Calcutta hessian at a 
price c.i.f. Smyrna, to be shipped from Calcutta 
so as to arrive at Smyrna in Sept. 1914. On the 
20th July 1914 the hessian was shipped at 
Calcutta on the British steamship C ity  o f W in 
chester, being insured by a policy containing the 
f.c. and s. clause. On the 4th Aug. 1914 war was 
declared between this country and Germany, and 
on the 13th Aug, the C ity  o f Winchester was sunk 
with her cargo by a German vessel.

The defendants were not informed that the 
goods had been shipped by the C ity  o f Winchester 
in time to enable them to effect an insurance of 
the goods against war risks. They complained 
that they should have been given this information 
in time for them to effect such insurance, and 
refused to take up the shipping documents and 
pay for the goods.

The plaintiffs thereupon brought this action for 
damages for breach of contract.

The defendants denied liability, and counter
claimed for damages for breach of duty.

Leslie Scott, K.C. and S tua rt Bevan for the 
plaintiffs.—Under a contract on c.i.f. terms 
entered into in peace lime a seller is only liable to 
insure against those risks against which it is usual 
to insure. Therefore, if a state of war subse 
quently arises, he is not liable to insure againsv 
war risks. They referred to

Groom v. Barber, 12 Asp. M ar. La w  Cas. 594; 112 
L . T . Kep. 301 ; (1915) 1 K .B .  316.

Roche, K.C. and Harold S m ith  for the defen
dants.—Sect. 32 (3) of the Sale of Goods Act 
1893 provides:

Unless otherwise agreed, where goods are sent by  the 
seller to  tho buyer by a route in vo lv in g  sea tra ns it, 
under circumstances in  whioh i t  is usual to  insure, tho 
seller m ust g ive such notice to  tho  buyer as may 
enable h im  to  insuro them d n ring  th e ir  sea tra n s it, and(a) Reported by Luc ius  E iff», Esr;., Barrteter-at-Law
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i f  tbe  seller fa il«  to  do so, the goods sha ll be deemed to  
be a t hie r is k  da ring  such sea tra ns it.
That section clearly applies here. Tbe goodb were 
sent by the plaintiffs to the defendants by a 
route involving sea transit, and under the circum
stances at tbe time of shipment ( i.f., at the end 
of July 1914). owing to the strained relations 
between Great Britain and Germany.it was usual 
to insure against war risks The plaintiffs, there
fore, should have given notice to the defendants 
so as to enable them to insure the goods against 
war risks during the voyage from Calcutta to 
Smyrna. As they failed to do so, the goods are 
at their risk, and the defendants are entitled to 
succeed on the counter-claim. They referred to 

A rn o t v. Stewart, 5 Dow. 274 ;
W im ble  v . Rosenberg, 12 Asp. M ar. L a w  Cas. 3 7 3 ;

109 L . T . Rep. 294 ; (1912) 3 K . B . 743.
Leslie Scott., K.C. replied.
R o w l a t t , J. stated the facts and dealt with 

other points raised in the case, and then con
tinued :—In  my opinion sect. 32 (3) of the Sale of 
Goods Act 1893 clearly does not apply to this 
case. I t  does not apply to a c.i.f. contract in 
time of peace when war iB not contemplated, 
because such a contract provides for all the in
surance which is customary. The contraot in 
thiB case is a c.i.f. ccniract and was made at 
a time when no one anticipated that within three 
months a state of war would be in existence. 
Subsequently, it is true, strained relations between 
Great Britain and Germany came into being, 
followed by an outbreak of hostilities, and there 
were risks which were in addition to those 
insured against in times of peace. But I  do not 
think that a new obligation thereby arose for the 
seller, for sect. 32 (3; applies to a contract as at 
the time that contract is made— that is to say, 
in this case, in May 1914. The question whether 
sect 32 (3) would apply to a c.i f. contraot 
made when insurances other than those to be 
provided by the seller—eg., war risks—are usual 
does not arise, and I  leave it open. There is no 
real evidence here that it  was usual to insure 
against war risks at any material time. The 
plaintiffs are, therefore, entitled to judgment.

Judgment fo r p la in tiffs .
Solicitors for the plaintiffs, Coward and 

Hawksley, Sons, and Ch mce.
Sulioitor for the defendants, Joseph Hood.

f? o u «  o f SLortia.

June 27, 29 30. and Ju ly  25, 1910.
(Before Lord P a r k b e  of W a d d  n g to n , Lord 

Su m n e r , and Lord W k e n b u e y )
L ove a n d  St e w a r t  L im it e d  v  R o w to e  

St e a m s h ip  Com  a n y  L im it e d . (<«) 
on  a p p e a l  ir o m : t h e  second  d iv is io n  of

T H E  CO U RT OF SESSION IN  SCOTLAND  

Charter-parly  — Lay days— Dem urraue— Load
in g  and d is rh  irye at a certain rate B  v is ib le  ”  
— Custom ol port.

Under a charter-party the appellants chartered a 
ship belonging to the respondents to carry a

(a; Reported by W . E. R eid , E sq., Barrister-at-Lftw.

cargo o f pit-props fro m  the B altic  to Newport, 
Mon., the cargo “  to be loaded a t the rate o f  125 
fathom s da ily  and discharged a t the rate o f 125 
fathoms da ily  n v irs ib le  w ith  customary steam
ship dispatch as fa s t as the. steamer can receive 
and deliver du ring  the ord inary  working hours 
of tbe respective ports, but according to the 
custom o f the respective ports, Sundays, general 
or local holidays (unless used) in  both loading 
and discharging excepted."

The agreed rate was equivalent to th irteen days fo r  
loading and discharging respectively.

A t the port o f loading the ship was loaded in  nine 
days and, by arrangement, between the master 
and, the shipper, fou r days’ dispatch money was 
deducted fro m  fre ig h t and thirteen days were 
stated in  the b i l l  o f  lad ing to have been used. 
According to the custom o f the po rt at Newport, 
Monmouth, the discharge o f B a ltic  p it-p rops is 
suspended du ring  wet weather and du ring  the 
h a lf o f each Saturday . The ship began d is 
charging on the 19th Ju ly , but owing to wet 
weather d id  not complete doing so u n t i l  m id 
day on the 9th Aug., and the shipowners con
tended tha t the th irteen days available fo r  d is 
charge expired on the 2nd Aug. and tha t the ship 
waB on demurrage six and a h a lf days, and to 
th is contention the Court o f Session gave effect. 

Held, that as the in ten tion  was to have a fixed  
number o f lay days, and these could not be 
affected by the custom o f the port, the charterers 
could not except Saturday afternoons or wet 
days; but the effect o f the word “ reversible ”  
was to entitle  them to add the fo u r  days 
saved in  loading to the days available fo r d is
charge as the shipper had no au tho rity  to 
“ se ll”  the fo u r  days, and tha t in  the circum 
stances the charterers were not barred fro m  d is
pu tin g  the statement in  the b il l o f lad ing that 
th irteen days had been “ used fo r  loading.’’ The 
ship was accordingly only on demurrage fo r  h a lf  
a day.

Decision o f the Court o f Session (1916, S. C. 223 ; 
53 S. L . B . 28) reversed.

A p p e a l  from an interlocutor of the Second 
Division of the Court of Session in Scotland 
(Lord Justice Clerk (Scott Diekson), Lord 
Dundas, Lord Salvesen, and Lord Guthrie) whioh 
reversed a decision of the Lord Ordinary (Lord 
Hunter).

The respondents were the registered owners of 
the steamship Olamorgan of Cardiff; the appel
lants were pitwood importers and coal exporters 
at Glasgow.

By charter-party in form of the Chamber of 
Shipping Wood Charter (Scandinavia and Fin
land) to the United Kingdom 1899 between the 
respondents and the appellants, dated the 
l l th  June 1912, the appellants chartered the 
steamship Olamorgan to oarry a cargo of pit- 
props from the Baltio to Newport, Monmouth.

By clause 3 of the charter-party it was pro
vided that the cargo was to be loaded at the rate 
of 125 fathoms daily and discharged at the rate 
of 125 fathoms daily reversible with customary 
steamship dispatch as fast as the steamer can 
receive and deliver during the ordinary working 
hours of the respective ports, but according to the 
custom of the respective ports, Sundays, general 
or local holidays (unless used) in both loading 
and discharging excepted.”
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The cargo coneiBted of 1613 fathoms, so that 
the stipulated time for discharging amounted to 
thirteen days.

A t the port of loading the Glamorgan was 
loaded in nine days, and four days’ dispatch money 
was deducted from the freight. Ac Newport, 
Monmouth, where the Glamorgan was ordered to 
discharge, it  is the custom not to work on Satur
days and not to unload pit-props in wet weather.

The ship began to unload on the 19th July, but 
owing to wet weather did not complete her dis
charge until midday on the 9th Aug.

The shipowners claimed six and a half days’ 
demurrage. The charterers denied the claim, and 
alternatively said that they were entitled to add 
the four days saved in loading to the days avail
able for discharge. In  that case seventeen days 
were available for discharging, and, the 4th Aug. 
having been a Sunday and the 5th Aug. a Bank 
Holiday, which admittedly did not fall to be com
puted as lay days, the lay days did not expire till 
the 8th Aug. The steamer was accordingly only 
on demurrage for half a day.

In  an action by the shipowners to recover 
demurrage for six and a half days, the Lord 
Ordinary held that only demurrage for half a day 
could be claimed.

On appeal that judgment was reversed, and the 
claim for six and a half days’ demurrage allowed.

The charterers appealed.
C. Sandeman, K.C. and D. Jamieson (both of 

the Scottish Bar) for the appellants.
Horne, K.O. and C. E. L ippe  (both of the 

Scottish Bar) for the respondents.
The following cases were referred to :

Cochran v. Retberg, 3 Esp. 121 ;
B row n  v. Johnson, 10 M . &  W . 331 ;
D un lop  and Sons v. B a lfo u r, W illiam son, and Co.,

7 Asp. M a r. Law  Cas. 1 8 1 ; 66 L . T . Rep. 455;
(1892) 1 Q. B. 507 ;

Freeman v . Cooke, 2 E x. 654 ;
H ulthe n  v . Stewart, 9 Asp. M a r. La w  Cas. 403 ;

86 L . T . Rap. 702; (1903) A . C. 389 ;
G ard ine r v. M acfa rlane , M 'C rin d e ll, and Co., 20

R . 414 ;
Casilegate Steamship Company v. Dempsey, 7

Asp. M ar. La w  Cas. 186; 66 L . T . Rep. 742 ;
(1892) I Q  B  85 4 ;

P ostle thw aite  v. Freeland, 4 Asp. M a r. L a w  Cas.
302 ; 42 L .  T . Rep. 845; 5 A pp. Cas. 599 ;

W yllie  v. H a rrison , 13 R. 92 ;
Nielsen and Co. v. W ait, James and Co., 54 L . T .

Rep. 344 ; 16 Q. B, D iv . 67 ;
Aktiecelskaoet A rg e n tin a  v . Von Laer, 20 Tim es L .

Rep. 9 ;
Yeoman v. The K ing , (1904) 2 K . B . 429;
Horsley L in e  L im ite d  v. Roechling Brothers, 1908,

S. C. 866;
H a rm a n  v. Gaudolph, H o lt ’s R eport, 38 ;
Gullischen  v. 'te w a rt, 50 L . T . Rep. 47 ; 13 Q. B.

D  v. 317 ;
C alcu tta  Steamship Company  v. W eir, 11 Asp.

M ar. Law  Cas. 395 ; 102 L . T . Rep. 4 2 3 ; (1910)
1 I t .  B . 759.

The House took time for consideration.
Lord P a r k e r  o f  WAd d in g t o n  — In this ease 

I  have had the advantage of reading and I  agree 
with the opinion about to bo read by Lord Sumner. 
To that opinion I  desire to add nothing.

Lord S u m n e r  then read the following judg
ment ;— The defenders, Messrs. Love and Stewart

Limited, by a contract dated the 21st Oct. 1911, 
bought from Erland Grankull, of Kristinestad, in 
Finland, a large parcel of pit-props for delivery 
in the following season, f.o.b. at Kristinestad, by 
steamers which they would provide for the 
purpose. Payment was to be by bill at sight in 
Glasgow for the invoice amount against indorsed 
bills of lading. There was a further term for 
Grankull’s benefit, that the ship should clear with 
him or his agents and also employ his stevedores, 
paying him for the services rendered.

To provide for the carriage of part of this 
parcel Messrs. Love and Stewart Limited 
chartered the pursuers’ steamship Glamorgan, by 
a charter dated the l l th  June 1912. I t  was in the 
well-known“ Saanfin ” form with some manuscript 
alterations. In  particular, clause 3, the lay day 
and demurrage clause, was altered by inter- 
lineating after “ loaded ” the words “ at the rate 
of 125 fathoms daily,” and after “ discharged ” 
the words “ at the rate of 125 fathoms daily, 
reversible.” None of the printed words as to 
loading were struck out and no question of 
mistake or rectification was raised. The ship 
loaded and discharged a quantity of pit-props, 
which at the agreed rate gave thirteen days each 
at the ports of loading and discharge respectively. 
She was ordered to Newport, Monmouth, and 
there discharged her cargo to Messrs. Love and 
Stewart Limited.

The question which arises on this clause relates 
to wet days and Saturday half-holidays. The 
pursuers admitted that “ according to the oustom 
of the port at Newport, Monmouth, the discharge 
of Baltic pit-props is suspended during wet 
weather and during the half of each Satuiday.” 
The question is whether on the words of the 
charter the time when the disoharge of the 
Glamorgan was suspended for these reasons 
counts as laying time against the receivers of 
the cargo.

I  think that the parties have manifested a clear 
intention in the charter to contract on the basis 
of a fixed number of lay days, for discharge at a 
daily rate enables the number of lay days to be 
fixed as soon as the quantity of the cargo is 
known and is equivalent to fixing the number 
of lay days beforehand. The clause, having 
begun with the expression of such a stipulation, 
then proceeds in the words of the form, words 
which refer to the customs of the port and to 
the circumstances of the shipowner and his ship 
and of the receiver and his appliances as they 
happen to exist at the particular port at the 
time of the loading or discharge as the case 
may be. Tour Lordships’ House placed an 
interpretation on these printed words in H u lth tn  
v. Stewart (9 Asp. Mar. Law Cas. 403 ; 89 L. T. 
Rep. 702; (1903) A. C. 389), which is not only final 
in law, but is exceedingly well known among all 
persons concerned in chartering steamers in 
this trade. That decision was in accordance with 
the earlier decision in Postlethwaite v. Freeland 
(4 Asp. Mar. Law Cas. 302 ; 42 L. T. IL p . 845 ; 5 
A. C. 599). In  view of those cases I  think it is 
so clear that these printed provisions for lay days 
based on a time which is reasonable under all the 
circumstances stand in antithesis to lay days 
based on a number of days fixed or capable of 
being fixed, such as the written words provide 
for, as to make it  impossible in the present case 
to give effect to both sets of words as measures
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of the time allowed for loading and discharging. 
The intention to have fixed lay days is clear and 
must prevail. Furthermore, the days which are 
to be excepted in computing the lay days are the 
subject of an express provision which is complete 
in itself. Accordingly, as I  think that in view 
of this circumstance neither the ordinary working 
hours nor the custom of the respective ports can 
be availed of to introduce into the fixed lay days 
further exceptions of days or parts of days, it is 
sufficient to say that these printed provisions 
must refer to the manner of discharge for any 
effect they may have, and that matter need not 
further be considered.

I  think that time during which the weather is 
wet, which is time that may be measured by 
minutes or by hours, and the half of each 
Saturday, which though half of a calendar day 
may not be the same as a moiety of the number of 
w rking hours on an ordinary day, cannot bo 
brought within the exception of “ Sundays, 
general or local holidays.” They are not days 
within the exception in the clause. A  wet day, 
even if it  rains all day, is not a day in the sense 
in which Sunday or Monday or Bank Holiday is 
a day. Consecutive days are running even 
though rain may prevent the receiver from 
getting any benefit from them. Saturday after
noons are the more plausible case of the two, 
but the exception in the charter is clearly 
based on days, not on parts of days. I  do not 
think the term extends to the latter part of 
a weekday, on which it is usual not to work, 
although we all call it  and enjoy it under the 
name of a Saturday half-holiday. Really it is a 
half-day, which while it  lasts is wholly holiday, 
and I  do not think that “ general or local holidays ” 
cover it. No case to that effect was cited out of 
the many cases decided on lay days, and one must 
remember that this form of words was meant to 
apply to the varying conditions of a great variety 
of foreign ports as well as to those of ports in the 
United Kingdom.

A t Kristinestad the whole cargo was loaded in 
nine days, arid the effect of the word “ reversible ” 
in the charter is that the receivers were entitled 
to seventeen lay days under the charter for dis
charging the ship at Newport. The pursuers 
claim (and the burden is on them) to be able to 
show that in the circumstances only thirteen days 
were available for the receiver. The circum
stances are these. By a memorandum written in 
the margin of the charter the captain was 
instructed to apply for cargo to a Mr. Easton, of 
Wiborg. Mr. Easton was the defenders’ general 
agent'in Finland, though what the precise limits 
of his authority may have been we do not know. 
By him the captain was referred to M r Grankull. 
In  loading the cargo Mr. Grankull partly acted 
on his own account to deliver the pit-props on 
board of a ship of the purchasers’ providing in 
accordance with the contract of sale, partly as 
the charterers’ agent to fulfil their charter obliga
tions to load a full cargo and to make advances 
on account of freight for ship’s disbursements, 
and partly as the ship’s agent to report and clear 
her at the custom house at Kristinestad. and to 
do her business generally, and particularly to 
engage her stevedores, all for some moderate fees 
to himself.

As is very commonly done, the captain and 
Grankull made an arrangement for a payment to

the latter, if  he gave the ship dispatch. Accord
ingly he worked overtime, saved four days on the 
total of thirteen which the ship was bound to 
allow him under the charter, and earned 312. 10s. 
I f  the captain had carried 402. or 501. about with 
him in cash he might have paid the money then 
and there. Instead, the amount was, by agree
ment, included in the ship’s disbursements and 
brought up the sum of 436Z. 5s. 6d. disbursed for 
customs and port dues, stowage, and so forth, to 
a total of 4672. 15s. (id. The captain was to 
acknowledge this sum to have been received by 
him under the charter as an advance on freight 
to be earned on the voyage. In  substance, having 
to pay Grankull 312. 10s. for himself, he did so 
by borrowing the money for the purpose from 
Grankull as the charterers’ agent under the 
charter to advance money for ships’ dis
bursements at the port of loading. He 
then enabled Grankull to obtain the money 
for himself from the defenders by includ
ing it in the sum acknowledged by him 
on the bill of lading as advance freight, and 
Grankull in due course included in his invoice for 
the timber sold the sum of 4672. 15s. 6d. advanced 
for disbursements, and his bill for the total 
amount was duly met by the defendants on 
taking up the bill of lading,

W hat is the effect of this ? The captain, 
.using a familiar phrase, says that Grankull 
“ sold ” him the four days, and when the bill of 
lading came to be made out he wished to write in 
the margin “ thirteen days left for discharging,’ 
pursuant to instructions from his owners to “ try 
and get under the bill of lading the days left for 
discharging inserted in the margin.” A Mr. 
MKerrachar, a clerk of Mr. Easton’s, whose 
business had been to superintend the loading in 
the interest of the defenders, was present when 
the bill of lading was completed and successfully 
stood out for the words “ thirteen days used for 
loading.” They were written seemingly by 
M ’Kerrachar himself in the margin of the bill of 
lading, but not among the words which express a 
contract of carriage. The bill of lading incorpo
rated the charter, of which the captain had a copy.

There is no evidence that M'Kerrachar had any 
authority or purported to have or to exercise any 
authority to bind the defenders in this matter. 
The insertion of the note in the bill of lading 
evidenced no new bargain with the captain. His 
bargain for dispatch money had been made with 
Grankull some days before. Grankull had no 
authority to make any variation of the terms of 
the charter so as to bind the defenders, and as far 
as we know he purported to act on bis own behalf. 
The captain says he looked on him as the 
defenders’ agent, but, having the charter before 
bim which showed the scope of the authority, 
such as it was, he could not rely on any ostensible 
authority u ltra , even if Grankull had purported 
to act for the defenders in the matter, which was 
not tbe case. I t  is said tbatif the days “ bought ” 
from Grankull were to be added to the defenders’ 
days at Newport, the captain was throwing his 
owners’ money away, for they might have to 
*' buy ” them over again at the port of discharge, 
and that was plain to the captain, to Grankull 
and to M'Kerrachar at Kristinestad, and muBt 
have been plain to the defenders too at Newport. 
There is some truth in this. I f  the defenders had 
insisted on their pound of flesh they might have
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detained the ship at Newport for seventeen days, 
when thirteen would have sufficed, or have extorted 
more dispatch money as the price of earlier dis
charge, but there is no evidence that this was 
feared on the one side or intended on the other. I f  
they did not do so, then four days’ dispatch at 
Kristinestad was worth money to the ship, for this 
might be the saving of another open water voyage 
to the Baltic in the autumn, and in any case four 
days of the steamship’s time somewhere were 
saved. The bargain itself evidently did not 
purport to include as a term that there should 
only be thirteen days for discharging, for the 
captain was only to “ try ” to get this on the bill 
of lading. He failed, and the statement put on 
it was incorrect to the knowledge of all parties, 
nor did it  operate as an admission against the 
defenders, for M'Kerrachar had no authority to 
admit anything.

I  think that what occurred at Kristinestad in 
itself effected no alteration of the defendants’ 
rights under the charter. A t Newport they 
presented the bill of lading, knowing by that 
time from M'Kerrachar’s letters that some 
dispatch had been given and paid for, but not 
the number of days nor the price, and knowing 
ako that the advance freight came to 467Z. 15s. 6d., 
but not how the disbursements were made up. 
They knew that the note on the bill of lading as 
to days used was wrong, but not how far it was 
wroDg. They drew no attention to the matter on 
presenting the bill of lading. The witness who 
gave this evidencB was expressly accepted by the 
Lord Ordinary as truthful. As was natural the 
balance of freight was not paid in one sum, but 
in instalments as the discharge proceeded. The 
first payment of 350Z. was on the 1st Aug., the 
twelfth lay day; there were several other pay
ments on account, and the balance, partly made 
up of 467Z. 15«. 6eZ., the advance of freight for 
disbursements at Kristinestad, was only settled 
on the 18th Aug., nine days after the end of the 
discharge.

I t  is suggested by the pursuers that in some 
way the defenders are barred by this conduct 
from disputing that thirteen days were in fact 
used at Kristinestad, and from disputing that 
Grankull had authority to sell four days for 
them for 31Z. 10«., which he kept for himself. 
In  the alternative it is suggested that in presenting 
the bill of lading without protest and in taking 
the benefit of the amount of 467Z. 15«. 6d. as an 
advance of freight the defenders either ratified 
what was done at Kristinestad or approbated 
it  in part, namely, the advance of 31Z. 10s. to 
the captain by Grankull as their agent, and 
must approbate the transaction in whole or not 
at all.

W ith all respect to the learned judges of the 
Extra Division of the Court of Session, with 
whom these considerations prevailed, I  think the 
arguments are unfounded. Grankull did not 
purport to act for the defenders, so there can be 
no ratification. I f  the presentation of the bill of 
lading could be treated as a representation by the 
defenders to the pursuers that thirteen days had 
been used at Kristinestad, it  was a representation 
as to which the pursuers knew the truth, and 
they did not act or change their position on 
the faith of it. When the defenders took the 
benefit of the alleged advance of freight up 
to 467Z. 15«. 6cZ„ the present dispute as to

lay days at Newport was in full swing. They 
had, in fact, allowed Grankull that amount as 
money advanced for ship’s disbursements and 
they declined to pay any more freight to the 
shipowners. Whether they need have paid 
Grankull or not is a matter which cannot affect 
the shipowners’ rights ; that could only be done 
by some bargain binding between the defenders 
and the pursuers. Grankull found the captain 
the money with which to pay for dispatch, not in 
a cash loan, but by an entry in an account, which 
was intended to be available to the defenders, as 
in fact they have availed themselves of it, but it 
was not accompanied by any agreement binding 
on them that they should be prejudiced in respect 
of discharging time.

Furthermore, in presenting the bill of lading 
the defenders merely did what they must needs 
do in order to get delivery of their cargo. They 
received it from Grankull under the contract of 
sale as the symbol of the delivery of goods while 
afloat. Nothing had occurred by which any con
tract for the carriage of the goods arose between 
them and the shipowners other than the charter 
itself. No new bargain had been made, under 
which the pursuers carried for the defenders under 
a bill of lading instead of a charter. The freight 
earned was chartered freight and the bill of lading 
in the defenders’ hands was only the ship’s receipt 
for the goods. This is the ordinary effect of docu
ments such as these under such circumstances, 
and the cases cited do not bear upon them.

In  the result the defenders were entitled to 
seventeen, not thirteen, lay days at Newport. 
As they cannot except days when it rained and 
Saturday afternoons the ship was on demurrage 
but for half a day only, and not, as the Lord 
Ordinary held, for two and a half days, or, as the 
Extra Division held, for six and a half. 1 think, 
therefore, that this appeal should be allowed with 
costs ; that the interlocutor appealed from should 
be discharged with costs here and in the Extra 
Division, and that the interlocutor of the Lord 
Ordinary should be restored with the substitution 
only of 23Z. 10«. for the sum of 117Z. 12«. Id. 
which he awarded.

Lord W r e n b u r y .—I  agree with the opinion 
delivered and I  have nothing to add.

Appeal allowed.

Solicitors for the appellants, Lice, Colt, Ince, 
and Boscoe, for Dove, Lockhart, and Sm art,
S.S.C., Edinburgh, and Borland, K in g , Shaw, 
and Co., Glasgow.

Solicitors for the respondents, Holman, Fenwick, 
and W illiam s, for Boyd, Jameson, and Young, 
W.S., Edinburgh.
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Sqprrnt Court of guMrata.
COURT OF APPEAL.

Ju ly  21, 24, 25, and 28, 1916.
(Before Sw in f e n  E a d y , P h i l l i m o b e , and 

B a n k e s , L JJ.)
J a m e s  M o b b is o n  a n d  C o . L im i t e d  v . Sh a w , 

Sa v i l l , a n d  A l b io n  C o m p a n y  L i m i t e d , (a)

A P P E A L  F B O M  T H E  K IN G S  B E N C H  D IV IS IO N .

Carriage by d irect route— L ib e rty  to call at in te r
mediate p o rt—Exception o f K in g ’s enemies— 
Deviation to interm ediate p o rt not usually  
visited by owners’ ships— D estruction by enemy 
vessel— L ia b il i ty  o f owners.

I n  Nov. 1914 the defendants, a steamship company, 
contracted to carry a cargo o f wool fro m  New 
Zealand to London in  the ir steamship the T . 
The b ills o f lad ing provided fo r  “ direct service 
between New Zealand and London,”  and contained 
these two clauses:  Clause 1. “ W ith liberty  
on the way to London to ca ll and stay a t any 
interm ediate po rt or ports to discharge or take 
on board passengers, cargo, coal, or other sup
plies.”  Clause 3. “ The owners are to be at 
liberty  to carry the said goods to the ir p o r t  o f 
destination by the above or other steamer or 
steamers, ship or ships, either belonging to 
themselves or to other persons proceeding by any 
route, and whether directly or in d ire c tly  to 
such port, and in  so doing to carry the goods 
beyond the ir po rt of destination, and to tranship  
or land and store the goods either on shore or 
afloat and reship and fo rw a rd  the same a t the 
owner’s expense, but at merchant’s r is k .”  The 
exception clause excepted the “ K in g 's  enemies.”  
Besides the wool the T . carried a qu an tity  of 
frozen meat fo r  delivery at Havre. The vessel 
kept a direct course fro m  New Zealand to London 
u n t i l  she reached the Casquets, when she turned  
and made fo r  Havre, which was not one o f the 
usual ports visited by the defendants’ steamships. 
When a few  miles fro m  Havre she was sunk by a 
German submarine. The p la in tiffs , who were 
indorsees and holders o f the b ills  of lad ing under 
which the wool was shipped, brought an action 

against the defendants cla im ing damages fo r  
breach of contract.

Held, that Havre was not an interm ediate port 
w ith in  the meaning o f the b ills of lad ing on the 
voyage o f this vessel fro m  New Zealand to London, 
and that in  m aking fo r  tha t po rt she was 
deviating fro m  her voyage and the defendants 
thereby lost the benefits o f the exceptions in  the 
b ill of lading.

And, fu rth e r, that, inasmuch as the defendants by 
deviating were breaking the ir contract as carriers, 
they were liable fo r  the loss occasioned by the 
K in g ’s enemies.

Decision o f Bailhache, J . (13 Asp. M a r. Law Cas. 
400; 114 L . T. Hep. 746; (1916) 1 K . B. 747) 
affirmed.

A p p e a l  from the decision of Bailhache, J,
(reported 13 Asp. Mar. Law Cas. 400; 114 L. T.
a) Beported by E dw abd  J. M. CHArLIH, Esq., Bttrri«tor-*t-l,*w.

Rep. 746; (1916) 1 K . B. 747). The plaintiffs 
were consignees and owners of 158 bales of 
wool shipped from Wellington, New Zealand, 
in the steamship Tokomaru, owned by the 
defendants, the Shaw, Savill, and Albion Com
pany Limited. The Tokomaru was one of the 
defendant company’s regular line from New 
Zealand to the United Kingdom. The goods 
were shipped under a bill of lading dated the 
19tb Nov. 1914, which was headed: ‘'D irect 
service between New Zealand and London.” The 
bill of lading gave the shipowners extensive 
liberty to load at any port in New Zealand, and 
contained these clauses:

1. . . . And bound (subject to  the before-
mentioned liberties) on finally leaving New Zealand for 
London and w ith  libe rty  on the way to London to oall 
and stay a t any intermediate port or ports to  discharge 
or take on board passengers, cargo, coal, or other 
supplies, w ith  permission, i f  desired, fo r the vessel to  
call a t B io  de Janeiro and (or) Montevideo and (or) La 
Plata.

3. The owners are to  be a t libe rty  to carry the said 
goods to  the ir port of destination by the above or other 
steamer or steamers, ship or ships, either belonging to 
themselves or to  other persons, proceeding by any 
route, and whether d irectly or ind irectly to such port, 
and in  so doing to oarry tbe goods beyond the ir port of 
destination, and to tranship or load and store goods either 
on Bhore or afloat and reBhip and forward the same at 
the owner’s expense, bnt at merchant’s risk.

The exceptions clause included ‘‘ act of God” 
and the “ King’s enemies.”

The regular course taken by steamers of the 
defendant line from New Zealand to London after 
leaving Ushant was to proceed direct to the south 
side of the Isle of W ight and thence up the 
Channel, through the Straits of Dover, to the 
Thames. On the occasion in question the defen
dants undertook the carriage of a quantity of 
frozen meat to Havre.

The Tokomaru commenced her voyage and was 
within Beven or eight miles from Havre when 
Bhe was torpedoed by a German submarine and 
sank, all her cargo being lost.

The plaintiffs thereupon commenced this action 
claiming 40131. agreed damages from the defen
dants for loss of the cargo. Bailbaohe, J. held 
(1) that clause 3 of the bills of lading did not 
avail the defendants, since it only applied when 
transhipment of the cargo from the T. to another 
vessel had taken place, and, even if that were not 
so, the bills of lading would be ambiguous 
(E lderslie Steamship Company v. Borthw ick, 92 
L. T. Rep. 274; (1905) A. O. 93); (2) that the 
provisions of clause 1 did not constitute a defence 
to the plaintiffs’ claim, since, assuming that 
Havre was an intermediate port within the 
meaning of the clause, when the route and ports 
of call of a line of steamships had become stereo
typed, mere general words in the owners’ own bill 
of lading giving liberty to call at intermediate 
ports would not justify their calling at some 
entirely fresh intermediate port; (3) that after 
deviation the defendants were only common 
carriers and were not protected by the common 
law exception of the King’s enemies, since in 
deviating they were breaking their contract with 
the plaintiffs and not fulfilling i t ; and (4) that it 
was unnecessary for the plaintiffs, in order to 
substantiate their claim, to show that the natural 
and probable result of deviating to Havre was
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that the T. would he sunk by hostile craft. The 
plaintiffs were therefore entitled to judgment.

The defendants appealed.
Sir Robert F in lay , K.C , Sir M aurice H ill,  K C ., 

and W. N. Raeburn for.the appellants.
F. D. M acK innon, K.C. and R. A. W right for 

the respondents.
The following cases were cited :

In te rn a tio n a le  Guano . en - Superpliosphaatuerken  
v. Robert M acAndrew and Co., 11 A sp M a r. Law 
Cas. 271 ; 100 L . T . Eep. 8 5 0 ; (1909) 2 K . B. 
360;

Leduc and  Co, v . W ard and others, 6 Asp. M ar. 
La w  Cas. 290 ; 58 L . T . Eep. 9 0 8 ; 20 Q. B. D iv . 
4 7 5 ;

O lyn n  v . Margetson, 7 Asp. M a r. Law  Cas. 148 ; 
66 L. T . Eep. 142 ; (1892) 1 Q. B . 337 ; affirmed, 
7 Asp. M ar. Law  Cas. 36 6 ; 69 L . T . Eep. 1 ; 
(1893) A . C. 3 5 1 ;

W hite  ». O ranada Steamship Company L im ite d , 13 
Tim es L . Eep. 1 ;

The Dunbeth, 8 Asp. M a r. Law  Cas. 284 ; 76 L. T . 
Eep. 658 ; (1897) P. 133;

Evans, Sons, and Co. v . C unard  8team ship Com
pa n y  L im ite d , 18 Tim es L . Eep. 374 ;

B a lia n  and Sons v. Jo ly , V ic to ria , and  Co. L im ite d , 
6 Tim es L . Eep. 315 ;

Joseph Thorley L im ite d  v. Orchis Steam ship Com- 
pany L im ite d , 10 Asp. M ar. Law  Cas. 4 3 1 ; 96 
L . T . Eep. 4 8 8 ; (1907) 1 K . B . 660 ;

P arke r v . James, 4 Camp. 112 ;
Dams  y. G arre tt, 6 B ing . 716 ;
L ille y  y . Doubleday, 44 L . T . Eep. 81 4 ; 7 Q. B . 

D iv . 510.
Cur. adv. vult.

Ju ly  28. — S w in  f e n  E ad y , L.J. read the 
following judgment:—The plaintiffs are holders 
for value of two bills of lading for a quantity of 
wool shipped at Napier, New Zealand, for London 
by the defendants’ steamship Tokomaru. This 
ship was torpedoed on the 30th Jan. 1915 by a 
German submarine when between seven and eight 
miles from Havre, and ship and cargo were an 
actual total loss. The plaintiffs sue for breach of 
the contract evidenced by the bill of lading. The 
defendants, while admitting the total loss of the 
goods, dispute their liability. They say that the 
loss occurred by an excepted peril, the King’s 
enemies. The plaintiffs contend that the defen
dants are not entitled to rely upon the exception 
contained in the bill of lading, as they say the 
Tokomaru was deviating from the contract voyage 
by leaving the direct course for London and pro
ceeding to Havre when the disaster occurred, and 
that the liberties contained in the bill of lading 
did not permit that to be done. This raises the 
first question—namely, whether the Tokomaru 
was deviating in proceeding towards Havre. I f  
not deviating, there is an end of the matter, and 
the shipowners are protected from liability by the 
bill of lading. If , however, the Tokom aru  was 
deviating, the further question arises as to the 
liability of the defendants aB carriers under the 
circumstances. The defendants contend that they 
incurred no greater liability than that of common 
carriers, and are therefore not liable for acts of 
the King’s enemies.

The bills of lading are dated in Nov. 1914, and 
are in the following form : [His Lordship read the 
words in the margin of the bills of lading, *• Direct 
service between New Zealand and London,” and 
the clause set out above.] Clause 3 of the bill of 

Y o l . XIII., N. S.

lading was referred to, but seems to me to have 
no bearing on the present dispute. There was 
not any transhipment.

The ordinary route for steamers of this linn is, 
outbound bound, ma Cape of Good Hope to New 
Zealand ; homeward bound, trom New Zealand 
r i&  Cape Horn and west of the Falkland Islands 
to Montevideo, then to Teneriffe or Madeira, 
and thence direct to London.

Owing to certain instructions given by reason 
of the war the Tokomaru on her last voyage 
passed eaBt of the Falkland Islands, and when off 
Pernambuco passed considerably to the east of 
her ordinary course. But nothing turns in this 
case upon any such variation, upon Admiralty 
instructions given by reason of the war. This 
ship was a cargo boat. Passenger ships of the 
same line going to and from New Zealand 
frequently call at Plymouth, but not so cargo 
boats. So far as appears from the evidence, this 
was the first, time that a vessel of this line coming 
from New Zealand and bound for London had 
been instructed to call at Havre. The intended 
call was brought about in this way. A special 
arrangement was made to carry some frozen meat 
to France. A t one time it was contemplated 
calling at Bordeaux to discharge this cargo, and 
in Borne of the bills of lading for part cargo of 
this ship liberty to call at Bordeaux was inserted, 
but on reaching Teneriffe the captain was in
structed by the owners to proceed to Havre and 
discharge the meat cargo there. On leaving 
Teneriffe the course, whether for Havre or to 
London direct, is the same to a point about ten 
miles off the Oasquets. There the routes 
diverge. From the point of divergence it is 
107 miles to Havre and 118 miles Havre to 
Dover. Thus from the point of divergence to 
Dover v ia  Havre it  is 225 miles; from the point 
of divergence to Dover direct it  is 171 miles; 
so by proceeding to Havre the length of the 
voyage would be increased by fifty-four miles. 
From Havre to the nearest point of the ship’s 
ordinary route to Dover is a distance of sixty- 
eight miles. The direct service between New 
Zealand and London by the Shaw, Savill, and 
Albion Line has been long established and is 
well known, and the boats always follow sub
stantially the same route outwards or home
wards, as the case may be.

The first question is, (Jaa it be said that the 
ship had liberty to go to Havre to discharge cargo 
by reason of the “ liberty on the way to London 
to call and stay at any immediate port or poits to 
discharge or take on board passengers, cargo, 
coal, or o her supplies ” P I t  must be borne in mind 
when considering the true construction and effect 
of bills of lading that it  is important to everyone 
concerned in the carriage of goods by sea— 
whether shipper, shipowner, or insurer—that the 
route by which the ship and goods are to pass 
should be determined, that the risks may be esti
mated on that basis. Lord Esher said in Leduc 
and Co. v. Ward and others {sap.): “ I t  is 
obviously a most important part of the contract 
of carriage by sea that the route by which the 
goods are to be brought should be determined,” 
and he has referred just previously to the diffi
culty of insuring the goods if it is not known for 
what voyage they were to be insured. Bowen, 
L.J. in O lynn  v. Margetson {sup.) and Cozens- 
Hardy, L.J. in Joseph Thorley L im ite d  v. Orchis

3 T
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Steamship Company L im ite d  (sup.) regarded the 
matter from the same point of view.

Again, where parties have agreed upon a 
voyage, and have specified that voyage in the bill 
of lading, the definition of the voyage must, as a 
matter of business, cut down the -eneral words of 
the bill of lading to what is fairly applicable to 
the voyage which has beep agreed upon and 
defined. Any other construction would make 
business impossible: (G lynn  v. Margetson, sup.). 
In  the same case in the House of Lords Lord 
Herschell referred to the necessity of construing 
a bill of lading from a business point of view and 
in limiting general words by the main object and 
intent of the contract. He said: “ The ports 
a visit to whioh would be justified under this 
contract would, no doubt, differ according to the 
particular voyage stipulated for between the 
shipper and the shipowner; but it  must, in my 
view, be a liberty consistent with the main object 
of the contract—a liberty only to proceed to and 
stay at the ports which are in the course of the 
voyage. In  saying that I  am, of course, speaking 
in a business sense. I t  may be said that no port 
is directly in the course of the voyage (indeed 
that was argued by the learned counsel 
for the appellants) inasmuch as in merely 
entering a port or approaching it nearly 
you deviate from the direct course between 
the port of shipment and the ultimate port of 
destination. That is perfectly true ; but in a 
business sense it would be perfectly well under
stood to say that there were certain ports on the 
way between Malaga and Liverpool, and those are 
the ports at which I  think the right to touch and 
stay is given.’’ In  the bill of lading in question 
in this action there is given a very wide liberty to 
proceed backwards and forwards to ports and 
places in New Zealand, and notwithstanding that 
such ports or places are out of or away from the 
customary or geographical route to the port of 
discharge. This gives the shipowners wide 
facilities for taking in cargo in New Zealand, but 
after having done so the ship is “ bound (subject 
to the before-mentioned liberties) on finally 
leaving New Zealand for London.” This is the 
main object of the voyage. I t  is a voyage from 
New Zealand to London. Then follows the 
liberty “ on the way to London ” to call and stay 
at any intermediate port or ports, and then with 
permission to call at three named places in South 
America, but for a limited purpose only—taking 
on board coal, supplies, and (or) cargo, and (or) 
live stock. There is no liberty to call there for 
discharging cargo. The ships of this line 
habitually avail themselves of the liberty “ on 
the way to London ” to call at any intermediate 
port or ports by calling at Teneriffe or Madeira, 
where they coal. That port lies on the route 
which they habitually taka “ on the way to 
London.” But can it be said that Havre is an 
intermediate port in any proper sense of the 
term, as used in the bill of lading P I t  is distant 
sixty-eight miles from the nearest point of the 
route to London, and in order to reach it  involves 
the vessel going off her course in one direction 
107 miles. I t  is not shown to be a usual or 
customary port for vessels of this size and class 
coming from New Zealand to enter. In  this 
particular case it was only for a special purpose, 
and by reason of a special bargain made after the 
plaintiffs’ goods were shipped, that the captain was

instructed to go to Havre. I f  the question be put, 
as in Leduc and Co. v. W ard and others (atip  ), is 
Havre substantially a port which will be passed on 
the named voyage, New Zealand to London ? the 
answer must be in the negative. I f  the question 
be put is Havre a port which would naturally and 
usually be a port of call on the named voyage ? 
the answer must be certainly not. I f  the question 
suggested by Lord Esher’s judgment in G lynn  v. 
Margetson (sup.) be put is Havre a port in the 
course of the voyage, in the sense that it  may be 
reached by the ship going slightly out of her 
course ? the answer must again be in the nega
tive. By slightly out of her course is meant does 
the ship on her course go fairly close to the port, 
and in order to enter the port, or call off it, 
would she only have to go a very short distance 
out of her course P Whether you take the 
distance in the present case as 107 miles or as 
sixty-eight miles only, the departure from the 
course of the voyage is quite substantial, and not 
slight.

Again, the liberty is to call and stay at any 
intermediate port or ports, and if this liberty 
extends to Havre it  seems to follow that almost 
any port in the English Channel available for a 
steamer of this size and draught, and on either 
the French or English coast, would be within the 
liberty, which certainly cannot have been intended 
or contemplated by the parties. The defendants 
take advantage of the liberty by calling at 
Teneriffe or Madeira, which are intermediate 
ports, but, in my judgment, Havre is not such 
port within the meaning of this bill of lading. 
The defendants’ letter to Mr. Findlay dated the 
8th Jan. 1915 shows that they themselves 
correctly appreciated the risk they would run in 
departing from their accustomed route.

I  am of opinion that it  is impossible to lay 
down any hard and fast rule by which it may be 
determined whether any particular port is an 
intermediate port within the meaning of a bill 
of lading. In  construing the document all the 
surrounding circumstances must be taken into 
consideration. The size and class of ship, the 
nature of the voyage, the usual and oustomary 
course, the natural or usual ports of call, the 
nature and position of the port in question. I t  is 
a question of fact in each case, and, in my judg
ment, Bailhache, J. was right in deciding that 
Havre was not an intermediate port on the voyage 
of this vessel from New Zealand to London, and 
that the Tohomaru in making for that port was 
deviating from her voyage, and that the defen
dants thereby lost the benefit of the exceptions 
in the bill of lading : (Joseph Thorley L im ited  v. 
Orchis Steamship, Company L im ite d  (sup.); In te r
nationale Guano - en - Superphosphaatwerken v. 
Robert M acAndrew and Co. (sup.).

I f  that be so, the remaining question is whether 
the defendants are protected from liability as 
carriers by the fact that the loss occurred through 
the King’s enemies. I f  they, as carriers, were 
duly performing their contract of carriage, they 
would not be liable for I osb occasioned by the 
King’s enemies. But they are breaking their 
contract. They are quite unable to show that the 
loss must have occurred in any event, and whether 
they had deviated or not. True it is that there 
had. been no previous warning of danger from 
submarines, and that the event which occasioned 
the loss was wholly unexpected, but this does not
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assist the defendants. The answer to the argu
ment of the defendants on this point is that given 
by Tindal, C.J. in Davis v. G arrett (su p .): “ But 
we think the real answer to the objection is that 
no wroDg-doer can be allowed to apportion or 
qualify his own wrong, and that as a loss has 
actually happened whilst his wrongful act was in 
operation and force, and which is attributable to 
his wrongful act, he cannot set up as an answer 
to the action the bare possibility of a loss if his 
wrongful act had never been done. I t  might 
admit of a different construction if he could show, 
not only that the same loss might have happened, 
but that it  must have happened if the act com
plained of had not been done; but there is no 
evidence to that extent in the present case.” In  
P arker v. James {sup ) the loss occurred from 
capture by the King’s enemies while the vessel 
was deviating, and Lord Ellenborough held that 
the plaintifiEs were entitled to recover the value 
of their goods on board the ship at the time Bhe 
was captured by reason of the deviation. Sleat, v. 
Fagg (5 B. & Aid. 342) and L ille y  v. Doubleday 
(sup.) are also authorities against the defendants’ 
contention.

In  my judgment the appeal fails and should be 
dismissed.

P h i l l i m o r e , L  J. read the following judg
ment

The plaintiff company, owners of two parcels 
of goods shipped on board the Tokomaru, a 
vessel belonging to the defendant company, com
plains of the loss of these goods, whioh were sunk 
with the ship when she, being on a course for 
Havre and not far from that port, was torpedoed 
by a German submarine. The plaintiff company 
complains that it bad shipped the goods for a 
voyage from New Zealand to London, and that 
the ship was deviating from her course and i>n a 
deviated course when she was lost.

This makes it necessary to determine, first, 
what was the course of the voyage ; and, secondly, 
if there was a departure from that course, whether 
it was justified by the liberties given by the bill 
of lading. The material parts of the bill of lading 
are as follows: I t  is Btated that certain bales of 
wool are shipped in good order and condition at 
the port of Napier. Then follow wide liberties as 
to trading in New Zealand. Then the ship is 
described as “ bound (subject to the before- 
mentioned liberties) on finally leaving New 
Zealand for London, and with liberty on the way to 
London to call and stay at any intermediate port 
or ports to discharge or take on board passengers, 
cargo, coals, or other supplies, with permission, if 
desired, for the vessel to call at Rio de Janeiro 
and (or) Montevideo and (or) La Plata for the 
purpose of taking on board coal, supplies, and (or) 
cargo, and (or) live stock,” the goods to be 
delivered, subject to all the above liberties to 
deviate and to the exceptions and conditions at 
foot thereof, in like good order and condition at 
the Port of London. I  do not think it necessary 
to dwell upon the exception 3, although it was 
relied on by the shipowners.

The course adopted by the ships of this line 
not being mail boats) is to come round the Horn, 

then put into one of the three named ports on the 
east coast of South America, then make a call at 
one of the coaling ports in the Atlantic islands, 
generally Teneriffe, and thence proceed straight 
to London, This is the usual course, and (except

in respect of the South American ports) needs, I  
think, no use of any of the liberties or permis
sions to justify it. I t  was suggested that the call 
at the coaling port could only be justified under 
the liberty to call at intermediate ports. I  do 
not think so. This call is one of the incidents of 
the voyage and is no departure. There are many 
similar instances, such as calling at weather 
stations to inquire about ice, or going to some 
station for a Government pass through territorial 
waters, or to pick up a pilot, or calling at a pre
liminary port to lighten the Bhip in order that she 
may finish the voyage with a less draught. These 
are not, in my view, departures from the usual 
and customary course of the voyage.

I t  is possible to carry the rule as to acceptance 
of that which is customary even further. I t  may 
be, if  it is customary for the line to which the ship 
belongs, and of which the shipper knows, to touch 
at some intermediate port, not mentioned in the 
bill of lading, that touching at this port may be 
regarded as part of the customary course of 
navigation. For instance, it  is possible that the 
practice of the mail boats of this line to call at 
Plymouth might be justified even without having 
recourse to the liberty to call at intermediate 
ports. The case of Evans, Sons, and Co. v. Cunard  
Steamship Company L im ite d  (sup.) seems to 
support this. I  only mention this suggestion to 
show that 1 have not forgotten it, but I  do not 
want to pronounce any opinion upon it.

I  now come to the liberty clause. Bailhache, J. 
seems to give no effect to this liberty, or only to 
give it effect as enforcing the proposition that 
such departures from the direct geographical 
route as are incidental to the navigation may be 
be made—that is, to justify that which I  think 
needs no justification. In  this I  cannot agree 
with him. Loid Esher in Leduc and Co. v. W ard  
and others (sup.) and Lord Herschell in G lynn  v. 
Margetson (sup.) treat the clause as having a 
meaning and one to which effect must be given. 
I  will quote the passages. Lord Esher in Leduc 
and Co. v. W ard and others (sup.) says: “ Here 
again it is a question of the construction of a 
mercantile expression used in a mercantile docu
ment, and I  think that as such the, term can have 
but one meaning—namely, that the ports, liberty 
to call at which is intended to be given, must be 
ports which are substantially ports which will be 
passed on the named voyage. Of course such a 
term must entitle the vessel to go somewhat 
out of the ordinary track by sea of the 
named voyage, for going into the port of 
call in itself would involve that. To ‘ call ’ at 
a port is a well-known sea term ; it means to 
call for the purposes of business, generally to take 
in or unload cargo, or to receive orders ; it  must 
mean that the vessel may stop at the port of call 
for a time, or eke the liberty to call would be 
idle. I  believe the term has always been inter
preted to mean that the ship may call at such 
ports as would naturally and usually be pojtB of 
call on the voyage named.” In  G lynn  v. Margetson 
(sup.) Lord Herschell said: “ There is no difficulty 
in construing this clause to apply to a liberty in 
the performance of the stipulated voyage to call 
at a particular port or ports in the course of the 
voyage. That port or those ports would differ 
according to what the stipulated voyage waB, 
inasmuch as at the time when this document 
was fiamed the parties who framed it did not.
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know what the particular voyage would be, and 
intended it to be equally used whatever that 
voyage is. The ports a visit to which would be 
justified under this contract would, no doubt, 
differ according to the particular voyage stipu
lated for between the shipper and the shipowner; 
but it must, in my view, be a liberty consistent 
with the main object of the contract— a liberty 
only to proceed to and Btay at the ports whioh are 
in the course of the voyage. In  saying that I  am, 
of course, speaking in a business sense. I t  may 
be said 'that no port is directly in the course of 
the voyage (indeed that was argued by the learned 
counsel for the appellants) inasmuch as in merely 
entering a port or approaching it  nearly you 
deviate from the direct course between the port of 
shipment and the ultimate port of destination. 
That is perfectly true; but in a business sense it 
would be perfectly well understood to say that 
there were certain ports on the way between 
Malaga and Liverpool, and those are the ports at 
which I  think the right to touch and stay is 
given.” On the other hand, the words, however 
large, do not warrant more than a limited extent 
of departure. This is well settled. None, how
ever, of the cases cited come close to this one. 
They are all cases where either the ship went back 
on her track or made an enormous change of 
voyage, bringing her when at the so-called inter
mediate port no nearer her port of destination 
than she had been at the beginning of her devia
tion. Some guide, I  think, can be got from the 
limited permission to use the three named ports 
in South America. This is evidence that the 
parties did not contemplate an unspecified depar
ture from the course which would be as great 
as that involved in touching at these ports. 
But the alteration of course necessary for going 
to Havre is less than the alteration for 
the nearest of those named ports. I t  is very 
difficult to draw the line, and the question is 
largely one of degree, but, on the whole, I  think 
that the degree has been exceeded in this case. 
And there is another ground which seems to me 
a safer one for affirming this decision. Lord 
Usher indicates—and I  think rightly indicates— 
that there is a necessary condition which must be 
present to make a port an intermediate port. 
I t  must be one which “ would naturally and 
usually be a port of call on the voyage.” By this 
he does not mean so much as “ customary.” What 
he means is that as a matter of commerce and 
business ships are frequently Bent upon an adven
ture which includes touching at these inter
mediate ports. If , for instance, it  was common 
for vessels dispatched to Rouen to call at Havre, 
or dispatched to Malaga to call at Cadiz, to this 
extent Havre and Cadiz would be intermediate 
ports. Now, aB Bailhache, J. points out, no evi
dence was given to show that it was usual for 
New Zealand vessels, or, I  may add, vessels from 
South America, bound for London to call at 
Havre. I t  is indeed true that the Ilca ria  was 
bound from the South American coast to London 
v ia  Havre, but this one instance is not enough. 
I t  is not., as far as we are informed, a known or 
usual voyage for veBBels bound from New Zealand, 
or even from South America, to call at Havre on 
the way to London. I  may add that the bui den is on 
the shipowner to bring himself within the liberty.
11- As to the second point in the case, I  can deal 
with it shortly. The cases of Davis v. O arrstt

(sup.) and L ille y  v. Doubleday (sup.) lay down 
the true principle. As the accident oocurred at 
the time and place when it did, the ship being then 
on her deviating course, the shipowner is respon
sible unless he can Bbow that the loss or damage 
would have occurred if she had been on her 
proper course for London. Thera are circum
stances in which conceivably this could be proved, 
but it could not be and was not proved in this 
case. Therefore the judgment is right and must 
be affi' med.

B a n k e s , L.J. read the following judgment :—I t  
is well settled that where in a printed form of 
charter-party or bill of lading general words are 
found giving liberty to deviate those words must 
be construed in reference to the main intent and 
object of the contract. In  O lynn  v. Margetson 
(sup.), both in the Court of Appeal and in the 
House of Lords, and in Leduc and Co. v. Ward 
and others (sup.) some rules will be fonnl indi
cating some necessary limitations upon such 
general words. In  the last of these cases Lord 
Esher speaks of the liberty as extending only to 
putting into a port whioh is substantially on the 
course of the voyage. In  Olynn v. Margetson 
(sup.) in the House of Lords, Lord Herschell 
restricts the liberty to a port which is in a busi
ness sense on the way to the port of destination. 
In  the same case in the Court of Appeal Lord 
Esher speaks of what is permissible as a going 
Slightly out of the sea course whioh the ship would 
take on the way to her destination. In  the 
absence of any special considerations arising out 
of the terms or the subject-matter of any par
ticular contract the question of what is or is not 
permissible under a general liberty to deviate 
must resolve itself largely into a question of fact, 
in which the geographical position of the port 
visited in relation to that of the port of destina
tion and the additional distance to be covered as 
the result of departing from the direct or 
customary course will be material, but not 
necessarily the only material, matters for con
sideration.

There may, however, be cases where as a matter 
of construction of the contract it may be necessary 
to give a much wider limitation to the general 
words than those indicated above in order to give 
effect to the manifest object and intention of the 
contract: (see per Lord Herschell in O lynn  v. M a r
getson, sup.). This, as I  understand bis decision, is 
the principle upon which Bailhache, J. has acted in 
the present case. The bill of lading describes the 
service provided by the defendants’ fleet of 
steamers as a “ Direct service between New 
Zealand and London.” I t  describes the course 
to be taken by the steamers as “ the customary 
or geographical route to the port of discharge.” 
I t  confines the liberty to call at “ intermediate 
ports on the way to London.” Bailhache, J. treats 
the subject-matter of the agreement between the 
rarties as a oontraot to carry wool from New 
Z-aland to Loudon by one of thiB regular line of 
steamers trading between London and New 
Zealand ports, and having a recognised route and 
recognised ports of call both out and home. To 
such ports the liberty to call will naturally apply ; 
but it  seems obvious that in such a contract some 
limitation must be placed upon the number 
o f. ports at whioh it is permissible to call, 
even though they may come within the description 
of being “ intermediate ports on the way”
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to London; otherwise, from a business point of 
view, the manifest object and intention of 
shipping goods by such a line of steamers as 
those in question would appear to be defeated. I f  
some limitation is to be placed upon the number, 
then where is the line to be drawn P I t  must be 
a question of degree. The circumstances may be 
such that, from a business point of view, any 
exercise of the liberty, even to a single port 
outside the recognised ports of call, must, except 
in cases of emergency, be considered as beyond 
the contemplation of the parties and therefore as 
defeating the object and intention of the con
tract. That, I  take it, is the view adopted by 
Bailhache, J., who bad evidence before bim as to 
the regular route and ports of call of this line of 
steamers, and who had also the evidence of the 
owners as contained in their letter in reference to 
the course of business as between themselves and 
shippers by their line of steamers. This view is 
strengthened and confirmed by the special liberty 
inserted in the bill of lading to call at Rio de 
Janeiro, Montevideo, or La Plata for limited 
purposes only, a provision which would not have 
been necessary bad the intention been to give full 
effect to the general words. The owners in their 
letter to which I  have already referred emphasise 
this point when they aBk that in future liberty 
shall be inserted in the bill of lading to call at 
French ports. In  my opinion Bailhache, J. took 
a view which was quite justified by the evidence 
before him and I  api certainly not prepared to 
differ from him upon it.

W ith regard to the appellants’ second point 
that they can only be made responsible for such 
results of the deviation aB could have been reason
ably anticipated, I  can see no ground derived 
either from principle or from authority in sup
port of it. On the contrary, I  think that the 
authorities to which reference has been already 
made are distinctly against it.

I  agree that the appeal fails.
Appeal dismissed.

Solicitors for the plaintiffs, Parker, Garrett, 
and Co.

Solicitors for the defendants, Inee, Colt, Ince, 
and Roscoe.

HIGH COURT OF JUSTICE.

PRO BA TE, D IV O R C E , A ND  A D M IR A L T Y  
D IV IS IO N .

P E I Z E  C O U R T .
June 2 and 4, 1915.

(Before Sir S. T. E v a n s , President.)
T h e  N in g c h o w . (a)

P rize Court— Enemy goods— Enemy pledgor o f 
goods— D efault of pledgor— Contract o f sale by 
pledgees — R igh t of pledgor to redeem — Loss 
of r ig h t— Release to purchaser.

Before the outbreak o f w ar in  Aug. 1914, a f irm  o f 
enemy subjects contracted to sell to a B r it is h  
f irm  a certain quan tity  o f vegetable tallow. The 
ta llow  was shipped in  a B r it is h  steamship 
at Hankow, and the steamship started fo r  
Liverpool before the declaration o f hostilities.

The vendors o f the tallow pledged the same, also 
before the outbreak o f war, to a f irm  o f Japanese 
bankers, who were indorsees and holders o f the 
b ills  o f lading, both a t the time o f the shipment 
o f the goods and o f the ir a rr iv a l at Liverpool. 
The steamship d id  not a rrive  at L iverpool u n t il 
after the outbreak o f the war, and thereupon the 
consignees declined to take delivery of the tallow, 
as being the goods o f enemy subjects. The 
Japanese bankers, owing to the refusal o f the 
purchasers to take delivery o f the goods, entered 
in to  a contract to sell the ta llow  to a B r it is h  
firm . The ta llow  was afterwards seized by the 
Customs officers as being enemy property.

Held, tha t the enemy pledgors had lost the ir r ig h t  
to redeem the ta llow  when the contract o f sale was 
made, and tha t by such contract they had ceased 
to be owners o f the same. The tallow, therefore, 
was no longer enemy property and was not liable  
to seizure.

T h is  was a case in which the Crown claimed 
(in te r a lia ) the condemnation of a certain quantity 
of vegetable tallow, shipped in the British steam
ship Ningchow, on the ground that the same was 
enemy property.

The Ningchow, a British ship, sailed from 
Hankow, in China, in July 1914, before the 
outbreak of hostilities between Great Britain 
and the German Empire, and a part of 
her cargo consisted of vegetable tallow, which 
was shipped by a German firm in China and 
consigned to a British firm. The steamship did 
not arrive at Liverpool until the 17th Aug 1914, 
a fortnight after the declaration of war, and 
the consignees refused to take acceptance of the 
tallow, as being the goods of enemy subjects. The 
tallow was seized by the officers of His Majesty’s 
Customs on the 29th Oct. 1914. A t the time of 
the shipment of the tallow and also at the date of 
its arrival at Liverpool the Yokohama Specie 
Bank Limited were the indorsees and holders of 
the bills of lading representing the tallow, in 
respect of advances made before the outbreak of 
war. On the refusal of the consignees to take 
acceptance, the Yokohama Specie Bank Limited 
sold the tallow, as pledgees of the same, to 
Messrs. Thornett and Fehr, a British firm. The 
sole question for the court was whether, at the 
date of seizure, the tallow was the property of 
enemy subjects.

Aspina ll, K.C., Dumas, and Trehern  (for G. P. 
Langton, at present serving with His Majesty’s 
forces) for the Procurator- General.

Hogg for the claimants, the Yokohama Specie 
Bank Limited and Messrs. Thornett and Fehr.

The arguments sufficiently appear from the 
judgment. C w  adv v u lt

June 4, 1915.—The P b e s id e n t .—The subject- 
matter of this claim consisce of 233 packages of 
green vegetable tallow, which formed part of the 
cargo laden on the steamship Ningchow, of Liver
pool. This part of the cargo was seized by the 
officers of His Majesty’s Customs at the port of 
Liverpool on the 29th Oct. 1914.

The claimants are the Yokohama Specie Bank 
Limited, of 7, Bishopsgate, in the City of 
London, subjects of His Majesty the Emperor of 
Japan, and Messrs. Thornett and Fehr, of Baltic 
House, in the City of London, tallow brokers, 
subjects of His Majesty the King of this realm.( it) Reported by J. A. Slat  kb , Esq., Barrister-at-I aw.
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The goods were shipped at Hankow before the 
war, and were consigned by subjects of the 
German Empire. The vessel in which they were 
laden arrived in the port of Liverpool on the 
17th Aug. 1914.

The Yokohama Specie Bans: were indorsees 
and holders of the bills of lading, representing the 
goods at the time of their shipment and at the 
time of their arrival at Liverpool, and were, at all 
material times up to the contracts of sale of the 
14th and 22nd Oct. 1914, hereinafter referred to, 
the pledgees of the goods, in respect of 
advances amounting to about 6601. made upon 
the security of this pledge. These advances had 
been made before the commencement of the war. 
The rights of the bank have therefore to be 
regarded upon principles applicable to ante 
helium, conditions, as nothing happened subse
quently which affected these rights. The 
pledgors were eDemy subjects—Messrs. Schnabel, 
Ganmer, and Co.

The enemy subjects had contracted to sell the 
goods to a British firm (Messrs. MacAndrew, 
Moreland, and Co.), who declined to take up the 
documents representing the goods, or to take 
delivery of the goods themselves after the declara
tion of war, from enemy subjects.

Thereupon the bank, as pledgees, proceeded to 
deal with the goods. I t  was admitted by counsel 
for the Crown that the enemy subjects, who were 
the pledgors to the bank, were in default, and 
that the bank, as pledgees by reason of such 
default and after the requisite notice to their 
pledgors, became entitled to exercise their power 
of sale, in order to make the pledge effective, 
before the goods were seized as prize.

The bank accordingly, in exercise of their rights 
as pledgees, entered into two contracts of sale 
with Messrs. Thornett and Fehr, dated respec
tively the 14th and 22nd Oct. 1914, whereby they 
contracted to sell the goods in question to Messrs. 
Thornett and Eehr on the terms set out in the 
written contracts.

Counsel for the Crown contended (1) that 
Messrs. Thornett and Fehr were not the real 
purchasers, but only brokers, acting on behalf of 
the bank; and (2) that, even if they were the 
purchasers, the property in the goods had not 
passed to them; and that, notwithstanding the 
contracts of sale, the goods remained confiscable, 
as enemy property belonging to the pledgors.

As to the first contention, I  was satisfied upon 
the evidence, and find as a fact, that Messrs. 
Thornett and Fehr were not acting as brokers, 
but as principals. Upon the second contention, 
arguments were addressed to the court that, 
according to the law applicable to the sale of 
goods, the property in the goods had not at the 
time of their seizure passed to the intending 
purchasers ; and that the goods still remained the 
property of the enemy subjects, notwithstanding 
their pledge to the bank, and the action that the 
bank took.

In  my view, the inquiry as to whether the pro
perty in the goods had so passed is irrelevant to 
the question which has to be determined in this 
case, which is whether the goods belonged to 
enemy subjects at the time of the seizure.

The rights of a pledgee have been succinctly 
stated in the judgment of Cotton, L. J. (which was 
the joint judgment of the Lord Justice himself 
and of Lindley and Bowen, L  JJ.) in the case of

E x parte O fficial Receiver; Re M o rjr itt (56 L . T. 
Rep. 42 ; 18 Q B Div. 222) in this passage : “ A  
contract of pledge carries with it  the implication 
that the security may be made available to satisfy 
the obligation, and enables the pledgee in posses
sion (though he has not the general property in 
the thing pledged, but a special property only) 
to sell on default in payment, and after notice 
to the pledgor, although the pledgor may redeem 
at any moment up to sale.”

As I  have before said, it was admitted by 
counsel for the Crown that in this case there was 
default by the pledgors, and that notice had been 
given by the pledgees before they entered into 
the contracts for sale. In  short, it was admitted 
that the pledgees were entitled to exercise their 
power of sale. I  think that the phrase in Cotton, 
L J .’s judgment that the pledgor may redeem 
“ at any moment up to sale ” means at any 
moment up to the time of the exercise by the 
pledgee of his power of sale by entering into a 
valid contract for sale.

T h e  r i g h t  o f  t h e  e n e m y  p le d g o r s  t o  r e d e e m  h a d  
t h e r e f o r e  b e e n  l o s t  t o  t h e m ,  a n d  a c c o r d i n g l y  t h e y  
c e a s e d  t o  b e  i n  a n y  s e n s e  t h e  o w n e r s  o f  t h e  
p l e d g e d  g o o d s  w h e n  t h e  b a n k  c o n t r a c t e d  t o  s e l l ,  
a p a r t  e n t i r e l y  f r o m  a n y  q u e s t i o n  w h ic h  m i g h t  
e x i s t  a s  b e t w e e n  t h e  s e l le r s  ( t h e  p le d g e e s )  a n d  
t h e i r  p u r c h a s e r s ,  o f  w h e t h e r ,  a c c o r d i n g  t o  t h e  
l a w  o f  t h e  B a le  o f  g o o d s ,  t h e  p r o p e r t y  r e m a in e d  
i n  t h e  s e l le r s  o r  h a d  p a s s e d  t o  t h e  p u r c h a s e r s .

In  the view that I  take of the case it is 
unnecessary to deal with the facts relating to the 
orders to the warehousemen to hold the goods for 
the purchasers.

I  hold that when the contracts for sale of the 
14th and 22nd Oct. 1914 were made the enemy 
pledgors had ceased to be the owners of the 
goods which were subsequently seized. These 
goods were therefore not subject to seizure as 
enemy goods.

The bank and the purchasers from them make 
common cause, and the bank assent to the claim 
of their purchasers.

I  decree accordingly that the goods in question 
be released to tho claimants, Messrs. Thornett 
and Fehr.

Solicitor for the Procurator-General, Treasury 
Solic itor.

Solicitors for the claimants, Crosley and B urn .

Thursday, M arch  23, 1916.
(Before Sir S. T. E v a n s , President.)

T h e  S c h l e s i e n .

( C l a im  o f  A l o i s  S c h w e i g e r  a n d  Co.), ( a )  

Price Court— A ustrian  goods on German ship— 
Seizure of ship a fte r declaration o f w a r w ith  
Germany, but before declaration o f  w a r w ith  
A u s tria  — Continuous seizure — W rit issued 
against goods before outbreak o f w ar— W rit 
issued a fte r outbreak o f war— Crown in  posses
sion o f goods— Jurisd ic tion  o f court— Hague 
Conference 1907—Convention V I., arts. 1,2,3,4.

A fte r the outbreak o f w a r between Great B r ita in  
and Germany, a German ship, laden w ith  
a cargo which was the property o f A us tria n

(a) Reported ty J. A. Sla tes , Esq., Barrinter-Et-Lew.
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subjects, was captured on the high seas and 
brought in to  a B r it is h  port. A  w r i t  was issued 
against the cargo on the day before hostilities  
brolce out between Great B r ita in  and A ustria , 
Subsequently, a fte r the outbreak of w ar between 
the last-named countries, a second w r it  was 
issued, the cargo being a ll the time in  the custody 
o f the Crown authorities. La ter on, before the 
case was heard, the goods were sold and the p ro 
ceeds p a id  in to  court.

Held, that the goods or the ir proceeds were liable  
to condemnation as enemy property, as Germany 
had refused to accede to the protective articles o f  
the S ix th  Hague Convention.

T h is  was a case in which the Crown claimed the 
condemnation of the cargo of the steamship 
Schlesien. The vessel was a German one, belong
ing to the -port of Bremen, and she sailed from 
Bangkok before the outbreak of war with a cargo 
which consisted of white gum, rubber, and gam
boge. The Schlesien was the property of the 
Norddeutscher Lloyd Steamship Company, a 
German company, and the cargo was shipped by 
the branch house at Bangkok of Messrs. Alois 
Schweiger and Co. Limited, a company incorpo
rated in Vienna. Counsel for the claimants 
appeared on behalf of M r Kempton, the manager 
of the Manchester branch of the Austrian com
pany, and the claim was made by the branch at 
Bangkok as shippers of the goods to the Man
chester branch. The Schlesien was captured in 
the Bay of Biscay on the 7th Aug. 1914, three 
days after the outbreak of war between Great 
Britain and Germany. She was brought into 
Plymouth. Proceedings were- taken against the 
vessel, and both the ship and her submarine 
signalling apparatus were condemned as prize on 
the 30th Nov. 1914 (13 Asp. Mar. Law Cas. 26 ; 
112 L. T. Rep. 353).

The writ against the cargo on board the 
Schlesien was issued on the 11th Aug. 1914. 
This was the day before the outbreak of 
hostilities between Great Britain and Austria. 
Unlivery began on the 15th Aug. 1914. An 
appearance to the writ was entered on the 21st 
Aug. 1914. Some doubt having arisen as to the 
regularity of the procedure, a new writ was issued 
on the 7th Dec. 1914, in which the Crown claimed 
the goods, alleging continuous seizure, and asked 
for a decree “ that the said goods, which on and 
after the outbreak of war between Great Britain 
and Austria-Hungary were and remained in the 
custody and possession of His Majesty’s Officer 
of Customs at Plymouth as prize of war and as 
droits of Admiralty, belonged on the outbreak of 
war as aforesaid and afterwards to enemies of 
the Crown.”

By the consent of all parties the goods were 
sold during the year 1915 and the proceeds of the 
sale were in court.

By Convention V I. of the Hague Conference 
1907 it is provided :

A r t .  1. W hen a m erohant ship o f one o f the 
be lligeren t Powers is a t the commencement o f ho s tilitie s  
in  an enemy po rt, i t  iB desirable th a t i t  should be 
allowed to  depart free ly, e ith e r im m ediate ly, o r a fte r a 
suffic ient tim e o f grace, and to  prooeed d ireot, a fte r 
being iu rn ished  w ith  a passport, to  i ts  p o rt o f destina
tio n  o r such other p o rt as sha ll be named fo r i t .  The 
same applies in  the  case o f a ship w hioh le f t  its  la s t 
p o rt o f departure before thé commencement of the

war and enters an enemy port in ignorance of the 
hostilities.

A rt.  2. A  merchant ship whioh, ow ing to  c ircum 
stances o f fo rce m ajeure, m ay have been unable to leave 
the  enemy p o rt du ring  the  period contemplated in  the pre
ceding a rtic le , o r w hich may no t have been allowed to  
leave, may no t be confiscated. The be lligeren t may 
on ly  detain i t ,  under an ob liga tion  o f res to ring  i t  a fte r 
the war, w ith o u t indem n ity , o r he may re qu is ition  i t  on 
condition o f paying an indem nity .

A rt. 3. Enemy merohant ships which le ft the last 
port of departure before the commencement of the war 
and are encountered on the high seas while s till 
ignorant of the outbreak of hostilities, may not be con
fiscated. They are merely liable to  be detained on con
dition th a t they are restored after the war w ithout 
payment of compensation, or to  be requisitioned, or even 
destroyed, on payment of compensation, but in  suoh 
case provision must be made fo r the safety of the 
persons on board as well as the preservation of the 
ship’s papers. A fte r touching at a port in  the ir own 
country, or at a neutral port, Buch ships are subject to 
the laws and customs of naval war.

A rt.  4. Enem y cargo on board the  vessels re ferred to  
in  arts. 1 and 2 is likew ise liab le  to  be detained and 
restored a fte r the  w ar w ith o u t indem n ity , o r to  be 
requis itioned on paym ent o f indem nity , w ith  the  ship 
o r separately. The same applies in  the  case o f cargo 
on board the  vessels re ferred to  in  a rt. 3.

M aurice H il l ,  K .C . and Balloch for the 
Procurator-General. — The Crown was entitled 
to an ordet of condemnation of the goods, 
or rather of their proceeds. The vessel and 
its cargo were seized and brought into 
Plymouth on the 7th Aug. 1914, after the 
outbreak of war with Germany, and they lay at 
Plymouth until the 15th Aug 1914. This was 
three days after hostilities commenced between 
Great Britain and Austria-Hungary. The goods 
remained in the custody of the Customs during 
the whole of the time, and they were enemy 
property within the jurisdiction of the Prize Court. 
This point had been decided in the case of The 
Roum anian  (13 Asp. Mar. Law Cas. 8 ; 112 L. T. 
Rep. 464; (1915) P. 26; affirmed, 13 Asp. Mar. 
Law Cas. 208; 114 L. T. Rep. 3; (1916) 1 A. C. 
124). This was a case of continuous seizure. As 
Germany had refused to accede to the terms of 
arts. 3 and 4 of the Sixth Hague Convention, the 
rules laid down there as to mere detention as 
opposed to condemnation as prize did not apply. 
There was a presumption as to identification of 
ship and cargo. The vessel was German and not 
protected. The same applied to the cargo, 
although the owners were Austrians, who were 
not actually enemies at the date of the seizure.

L a tte rio x  the claimants.—No point in connection 
with that Convention was raised in the present case. 
But the seizure was wrongful in the first instance. 
The goods were the property of neutrals on the 
7th Aug. 1914, and so they were also at the date 
of the issue of the writ—namely, the 11th Aug. 
1914. The wrongful seizure could not be cured 
by the issue of a second writ. The suggestion 
that the character of the goods was decided by 
the enemy character of the ship could not be 
upheld.

M aurice H i l l  in reply.
The P r e s id e n t .—In this case the court is now 

dealing with three consignments on board the 
steamship Schlesien—white gum, rubber, and 
yellow gamboge. A ll the goods have been sold in 
the course of the prize proceedings, and they aro
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now represented by the proceeds which have been 
paid into court as the result of those sales. I t  is 
admitted that the cargo belonged to Austrian 
subjects, and in that sense it was enemy 
property.

Certain curious points arise in the case. The 
cargo in question was laden on board an enemy 
ship, and the ship was in fact condemned in this 
court as a German ship. She was encountered on 
the high seas on the 7th Aug. 1914, and brought 
into a British port. This was three days after the 
outbreak of hostilities between Great Britain and 
Germany, but before a state of war existed 
between this country and Austria Whether the 
ship when encountered on the high seas was or 
was not ignorant of the outbreak of war I  
do not know. But in any event that does not 
matter, because, however binding the Hague Con
vention may be in general, as I  have assumed it 
to be in so many cases, Germany cannot claim 
any privilege under art. 3 of the Convention, as 
that is one of the articles in respect of which 
Germany made a reservation. She also made a 
reservation as to the privileges which would have 
been accorded to the cargo on a vessel to which 
art. 3 applied by the second part of art. 4.

Two points have been raised by counsel on 
bebalf of the claimants to these goods. The first 
is that there was no seizure of their property after 
the seizure of the 7th Aug 1914, and that that 
was not a proper seizure, because on that date 
the goods were not enemy property, but the 
property of neutrals on board an enemy ship, and 
as such should have been protected The goods 
were brought into a British port, Plymouth, and 
the writ was originally issued on the 11th Aug. 1914 
When the case came before me in the first instance, 
it  was pointed out that at the time of seizure war 
had not broken out between Great Britain and 
Austria-Hungary, and consequently the case was 
adjourned in order that a new writ might be 
issued. The new writ was issued. But all this 
time the goods were under the control of the 
Crown, and whatever might have been said before 
the 12th Aug. 1914, on which date war was 
declared between this country and Austria, as to 
an improper seizure of the goods, that point has 
not been raised, and, under the circumstances, I  
cannot come to any other conclusion than that 
the goods were seized and were intended to be 
held by the authorities on behalf of the Crown 
after the 12th Aug. 1914, when war broke out 
between Great Britain and Austria-Hungary. I f  
that is so, then, according to the decision in the 
case of The Roum anian (ub i sup.), these goods, 
although still on board the vessel in port, were 
goods subject to seizure and must be regarded as 
enemy property. The goods have been sold by 
consent, but what applies to the goods applies 
equally to the proceeds of the sale.

Counsel for the claimants has practically 
abandoned aDy claim under the Hague Con
vention, and, for reasons which I  have stated on 
various occasions, I  do not think that the articles 
of the Convention apply at all in the pretent case.

The judgment of the court, therefore, is that 
the proceeds of these goods, seeing that the 
goods have been sold, must be considered aB good 
and lawful prize.

Solicitors: for the Procurator-General, Treatury  
S o lic ito r; for the claimants, B u tk  M ellor, and 
N orris , for Slater, Hcclis, and Co., Manchester.

[ P r iz e  C t .

M ay  5, 9, June 20, and Ju ly  31,1916.
(Before Sir S. T . E v a n s , President.)

T h e  P a l m  B r a n c h , (a)

P rize Court— Cargo— N eutra l goods— W ar risks—  
Insurance— Seizure of goods before outbreak of 
hostilities— Transfer o f property in  goods to 
enemy— Payment o f insurance by enemy under
w rite rs—Condemnation.

A certain cargo was shipped in  a B r it is h  vessel 
before the w ar fro m  a neutra l country by a neutra l 
f irm  to the ir own order, and under an option the 
same was to be delivered to a German f irm  at a 
German port, and th is German f irm  were to act 
as the shippers’ agents fo r  sale. The goods were 
insured against w ar risks by enemy under
writers. A t the tim e o f the seizure the property  
in  the goods was s t i l l  in  the shippers. The 
shippers’ ■ German agents claimed against the 
underwriters fo r  a to ta l loss, which cla im  was 
pa id  in  fu l l ,  and the underw riters became the 
owners of the goods, there thus being a transfer 
ol ownership from  neutrals to enemies. The 
cargo was sold and the proceeds pa id  in to  court. 
I n  a su it fo r  the condemnation o f the cargo or its  
proceeds as prize and droits o f A dm ira lty , the 
shippers p u t in  a claim, doing so at the 
instiga tion  o f the German underwriters, tha t the 
cargo was a t the time o f seizure and s t i l l  remained 
the ir property.

Held, tha t the cargo was enemy property  and must 
be condemned.

T h is  was a case in which the Crown asked for 
the condemnation of the proceeds of 4000 bags 
of cocoa, part of the cargo of the British steam
ship P alm  Branch.

Prior to the outbreak of hostilities between 
Great Britain and Germany—namely, the 4th Aug. 
1914—the British steamship P alm  Branch sailed 
from Guayaquil, in Ecuador, South America, 
with a cargo of cocoa, 4000 bags, which was 
shipped by the Association de Agricultores del 
Ecuador. The cocoa was consigned to the order 
of the shippers, at Hamburg, and under an option 
the cocoa was to be delivered at Hamburg to a 
German firm, as agents for sale of the shippers. 
On the 3rd Aug. 1914 the P alm  Branch  arrived 
at Liverpool, and on the 18th Sept. 1914 the 
cocoa was seized as prize. I t  was subsequently 
sold, and the proceeds were paid into court. 
After the seizure the German firm claimed 
against the German underwriters at Hamburg, 
who paid the claim in full. More than a year 
later a claim to the proceeds of the sale of the 
cocoa was put in by the Associacion de Agri
cultores del Ecuador under circumstances which 
are fully set out in the judgment.

The Solicitor-General (Sir George Cave, K.C.) 
and H u ll, for the Proourator-General.

M acK innon, K.C. and D unlop  for the 
claimants.

The following authorities were referred to :
The Ariel, 11 Moo. P. C. 119;
Simpson v. Thomson, 3 Asp. Mar Law Cas. 567;

38 L. T. Rep. 1 ; 3 App. Cas. 279 ;
The Crystal, 7 Asp. Mar. Law Cas. 513; 71 L. T.

Rep 346 ; (1894) A. C. 508 ;
The Red Sea, 8 Asp. Mar. Law Cas. 102; 73 L. T.

Rep. 462 ; (1896) P. 20 ;
(a) Reported by J, A, Slates  Esq., Barrlater-et-Law
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K in g  v . V ic to r ia  In s u ra n c e  C om pany, 74 L. T. Eep. 
206; (1896) A. C. 250 ;

R u y s v. R o y a l Exchange Assurance C o rp o ra tio n, 
8 Asp. Mar. Law Caa. 294; 77 L. T. Sop. 28 ; 
(1897) 2 Q. B. 135 ;

The  C om m onw ea lth . 10 Aap. Mar. Law Caa. 538 ; 
97 L. T. Eep. 625; (1907) P. 216 ;

T h e  M ira m ic h i, 3 Aap. Mar. Law Caa. 21; 112 
L. T. Hep 349 ; (1915) P. 71;

T h e  Odessa, 13 Asp. Mar. Law Cas. 27 ; 112 L. T. 
Eep. 473 ; (1915) P. 52 ; 13 A»p Mar Law Cas. 
215; 114 L. T Eep. 10; (1916) 1 A. C. 145;

R oV w n ia n  S te a m sh ip  C o m p a n y v. Y oung, 13 Asp. 
Mar. Law Cas. 52; 112 L. T. Eep. 1053 ; (1915) 
1 K . B. 922 ;

The 8ch les ien , a n te , p. 555; (1916) P. 225;
Arnould’a Marine Insurance, 9th edit., sects. 1187, 
1213.

The following sections of the Marine Insurance 
Act 1906 (6 Edw. 7, c 41) were also referred to in 
the course of the arguments:
Sect. 63 (1). Where there is a valid abandonment the 

insurer is entitled to take over the interest of the assured 
in whatever may remain of the subject-matter insured, 
and all proprietary rights incidental thereto. (2) Upon 
the abandonment of a ship, the insurer thereof iB 
entitled to any freight in course of bemg earned, and 
wniob is earned by her subsequent to the casualty 
causing the loss, less the expenses of earning it incurred 
alter the casualty ; and, where the ship is carrying the 
owner’s goods, the insurer is entitled to a reasonable 
remuneration lor the carriage of them subsequent to the 
oasualty causing tbe loss.
Sect. 79 (l). Wnere the insurer pays for a total loss, 

either of the whole, or in the case of goods of any 
apportionable part, of the subject-matter insured, he 
thereupon becomes entitled to take over the interest of 
the assured in whatever may remain of the subject- 
matter so paid for, and he is thereby subrogated to all 
the rights and remedies of tbe assured in and in respeot 
of the subject-matter as from the time of the ea-nalty 
causing the loss. (2) Subjeot to the foregoing pro
visions, where the insurer pays for a partial loss, he 
aoquires no title to the subjeot-matter insured, or such 
part of it as may remain, but he is thereupon subrogated 
to all tbe rights and remedies of the assured in and in 
respeot of the subjeot-matter insured as from the time 
of the oasualty oansing the loss, in so far as the assured 
has been in emoified, aooording to the Act, by Buoh 
payment for the Iosb.
Seot. 81. Where the assured is insured for an amount 

lesB than the insurable value or, in the case of a valued 
policy, for an amount less than the policy valuation, he 
is deemed to be his own insurer in respect of the unin
sured balance.

The facts and the arguments are sufficiently set 
out in the judgment. Cur. ddv. vu lt.

J u ly  31.—The P r e s id e n t .— A novel point has 
arisen with regard to this claim by reason of a 
change of ownership of the goods seized between 
tbe dates of the seizure and the claim.

The goods seized were 4000 bags of cocoa laden 
on the Palm, Branch, which is a British vessel 
and were shipped before the war. They were 
consigned by the shippers, the Associacion de 
Agricultores del Ecuador, to their own order, and 
under an option they were to be delivered at 
Hamburg to a German firm, Messrs. Soblubach. 
Thiemer, and Co., as agents for sale of the 
shippers. They were invoiced at 18.676Z, with a 
deduction of 11432. for freight. After the goods 
were seized they were sold under an order of this 
court, and realised 20,2851. gross. The claim, as 

V ol. X I I I . ,  N. S.

it stands at present, is for the release of the 
proceeds of sale. Tbe goods were insured against 
war risks by German underwriters of Hamburg. 
At the time of the ee zure the property in the 
goods had not passed from the neutral shippers. 
After the seizure Messrs. Schlubach, Thiemer, 
and Co., the shippers’ agents in G-rmany, made 
a claim against the Hamburg underwriters for a 
total loss. The underwriters paid the claim in 
full. Messrs. Scblubach, Thiemer. and Co. 
received it for the claimants and, according to an 
affidavit filed by one of the partners. Mr. Sohlu- 
bach, dealt with it  in account. I t  was admitted 
that thereupon the German underwriters became 
owners of the goods.

The claim in these proceedings was not made 
until nearly a year after the seizure. The position 
is not in dispute. I t  is that at the time of tbe 
seizure the property in the goods was in the 
neutral shippers, and at the time of the claim in 
the German underwriters. The question is what, 
in view of this position, the judgment of this 
court should be. For some time the shippers 
were disposed to put forward a claim to the goods 
upon the assumption that the property remained 
in them. Messrs. Schlubach, Thiemer, and Co., 
however, protested against that attitude, and 
practically said to the shippers *• bands off,” on 
the ground that the goods belonged to tbe 
underwriters. In  accordance with tueir view of 
the matter, and pursuant to the request of the 
underwriters, the bills of lading were indorsed 
successively to Messrs, de Waal, Duy vis. and Co , 
Messrs. Wambersie and Co., Messrs. Kruihofter 
and Doll, and generally.

Explanations of these indorsements have been 
put forward. They are not satisfactory. What 
is plain is that they were intended to found or to 
snpport a claim by or on behalf of the under
writers. Mr. Scblubach, in his affidavit already 
referred to, deposed that his firm were requested 
by the underwriters to forward the bills of lading 
and all the documents relating to the goods in 
question to Messrs. Kruthofier and Doll, of 
Rotterdam, in order that they might claim the 
goods from the British authorities.

For this purpose Messrs KruUn flier and D >11 
engaged the services of the firm of Messrs. Wendt 
and Co., of London. This firm for some time 
were under the impression—and naturally under 
the impression—that Messrs. Krutholfer and 
Doll, being a Dutch firm, were the neutral 
receivers of the goods. I t  is clear that Messrs. 
Kruthoffer and Doll so claimed the goods. 
Ultimately Messrs. Wendt and Co. knew that 
Messrs. Kruthoffer and Doll were not genuinely 
the receivers, but were only acting for the German 
underwriters to try and secure the goods for 
them. The underwriters had not only become in 
law the owners of the goods upon payment of the 
total loss claim, but they asserted their position, 
and assumed and asserted dominion over them.

When the case first came before me a long 
correspondence was given in evidence which, 
however, did not go beyond the 10th M iy 1915. 
In  order to ascertain how the claim came to be 
made ultimately on behalf of the Associacion de 
Agricultores del Ecuador in Oct 1915, and in 
order to find out who the ieal claimants were, 
I  adjourned the hearing and directed that all the 
communications between the German and the 
Dutch firms, and the Associacion de Agricultores

3 U
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dp] Ecuador and their representatives, and Messrs. 
Wendt and Co., should be placed before the 
court. The complete correspondence is volumi
nous. I t  woull be a waste of time to refer to it  
in detail. I t  speaks for itself. Messrs. Schlubach, 
Thiemer, and Co. protested against any claim or 
interference by the shippers on the ground that 
they had agreed to abstain from so acting, and 
that the goods had become the property of the 
underwriters, and that the latter had the sole 
right to claim the proceeds of the sale of the 
goods, including the excess of their insured value. 
Messrs. Wendt and Co. were not acting for the 
shippers. Messrs. Schlubach, Thiemer, and Co., 
however, insisted so far as they could upon the 
shippers’ London representatives co-operating 
■with Messrs. Wendt and Co. to protect the 
interests of the German underwriters before the 
Prize Court in order that the proceeds of the side 
of the cocoa might be refunded to them.

The shippers, after having received from Messrs. 
Schlubach, Thiemer, and Co. account sales for 
the amount paid for the total loss by the under
writers, instructed their representatives not to 
make any claim to the goods or to their proceeds, 
or to do anything further in the matter. They 
appreciated the situation perfectly, as is seen by 
their letter to their representative on the 20th 
March 1915, in which they say :
The underwriters when paying Sohlubaoh and 

receiving from him the bills of lading in order to make 
themselves the owners of the coooa no doubt thought 
that they would completely avoid their loss and even 
do a good Btroke of business with the present high 
price of cocoa, and therefore they no doubt commenced 
to take steps in order to reoover it.

The cocoa was sold above the invoice price in 
this country, and would have fetched a much 
higher price still if it  had been sold in the 
German markets.

The correspondence disclosed after the adjourn
ment shows that Messrs. Schlubach, Thiemer, 
and Go., by threats and otherwise, continued to 
insist upon the neutral shippers at Ecuador 
either making a claim in their own name or 
allowing a claim to be made in their name by 
the German underwriters. In  a letter of the 
26th April 1915 Messrs. Schlubach, Thiemer, and 
Co. write to the Associacion de Agricultores del 
Ecuador as follows :
We will inform the underwriters of your communica

tions and we hope that we shall be able to convinoe 
them that you, in intervening in this matter, have acted 
with the best intention of protecting, not merely your 
own interests, but also those of the underwriters. But 
the charge wbioh they may make against you is that 
your representatives in London have refused to take 
legal steps in oonjunotion with Messrs. Wendt and Co. 
in order to obtain from the English Government the 
delivery of the proceeds of sale of the coooa. Those 
steps with the hope of good success of course 
oan only be taken by you because you oan rely 
on your oharaoter and your rights as neutrals, 
whereas for the underwriters it is very difficult 
or impossible to litigate with a probability of winning 
their oase. For these reasons the judioial steps must 
be taken in your name, but it is obvious that all 
expenses will be for the account of the underwriters, 
whioh acoording to wbat they tell us Messrs. Wendt 
and Co. will without doubt have mentioned and con
firmed to Messrs. Stagg and Nevares. For these reasons 
these gentlemen ought not to have refused to give their

oo-operation to Messrs. Wendt and Co., and in order to 
avoid diffioulties we have thought fit to write your said 
agents through our agent in Copenhagen a letter of 
which we inclose a oopy, in whioh. of course, bo that 
it may reach its destination, we have had to suppress 
the name of our firm. We trust that in this way Mr. 
Stagg will reoeive it and will understand what its con
tents treat of and that he will place himself in commu
nication with Messrs. Wendt and Co.

In  a long letter of the 17th May 1915 in reply 
the Associacion de Agricultores del Ecuador 
says:
In this way we fulfilled your instructions and the 

matter of the P a lm  B ra n c h was d finitely finished for 
us. As this oocoa is confiscated by the English autho
rities,' which coooa we had insured against war risks, the 
value paid to you by the insurance legitimately belongs 
to ns without our having anything to do with the 
result of the claim for the return of the cocoa. [And :] 
Our opinion is that the underwriters ought to resign 
themselves to lose the insured value whioh they have 
paid, for it was for that reason that the premium was 
paid to them. They can take their steps in order to 
recover the oocoa, if it is possible for them to do bo, 
but they must not make us foroibly intervene for that 
purpose, and still less with the threat of serious conse
quences, no donbt to us, without any reason or ground 
whatsoever.

The Associacion de Agricultores del Ecuador 
agaiu on the 31st May 1915 write fully to 
Messrs. Schlubach, Thiemer, and Co. Although 
it  takes a little longer, it  is better to set out the 
material part of the letter than to summarise it. 
They say :
As you recognise in your letter of the 26th April, we 

acted in this matter with the best intentions of protect
ing not merely our own interests, but also those of the 
underwriters, and we had no doubt for a single moment 
about taking up that attitude in order to recover from 
the English authorities the oocoa per P a lm  B ra n c h or 
its value, beoauae we understood that it was not the 
agents of the German underwriters who eonld obtain 
from the British authorities even a single penny for the 
payment of the said oocoa. However, that attitude on 
our part received the Btrong censure of the underwriters, 
whioh you transmitted to us in your turn, impugning 
our steps, and the underwriters, with an intervention 
whioh from the outset we qualified most oertainly as 
inopportune, alleged that they could obtain more than 
we could, and then had to recognise that we, owing to 
our oapaoity as neutrals, are the only oneB in this oase 
capable of realising the olaim with Buooess. As a 
matter of fact, that was what we thought from the 
beginning, but what we so thought was impugned, and 
direct intervention took place on the part of the under
writers, with the result that our first well-directed 
measures were cancelled, because no doubt the inter
vention of the agents of the underwriters caused the 
English authorities to presume, to say the least, that it 
was a question of the protection of German interests. 
We theiefore were willing to protect the interests of the 
underwriters, taking all possible steps, and in aoting 
thus we fulfilled the obligations, namely, according to 
what you state, that we had to avoid by our interven
tion any possible prejudice to the underwriters, but we 
would not agree to that, beoause we are certain that no 
law oan impose suoh an obligation on us, namely, to 
enter into litigation with the English authorities in pro
tection of interests which we are almost oertain those 
authorities know are German interests, because by so 
doing our ageut exposes himself, and even we expose 
ourselves, to who knows what serious consequences, 
having regard to the present circumstances due to the 
present war. You yourselves say that the only thing 
which the underwriters complain of is that we did not
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commence legal proceedings, but we do not think for a 
single moment that one could demand from us that we 
should take such proceedings, because they are oom 
pletely outside our sphere of action, and they oan, as 
stated above, expose us to conaequenoes which we 
ought not to suffer.

They stated their attitude briefly in a letter 
of the 21st June written to their London 
representative:
As the cocoa was ours before the underwriters paid 

Schlnbach for it, we did right in olaiming it on the basis 
that it was the property of neutrals; but if we have been 
paid for it by the underwriters, and it is already their 
property, how can we come forward and claim it as onr 
property ?

Their representative had an interview with Mr. 
Wendt, the head of the firm of Messrs. Wendt 
and Co., on the 30th J une, which he reported to 
his principals as follows:
He did not know, or he feigned that he did not know, 

that the underwriters had paid the insured value to the 
consignees, and asked me what object they would have 
had in making that payment. Although they muBt 
presume it, I told him that it was evidently for the 
purpose of speculating on the cocoa, whioh was insured 
for its oost price, very low, while the prices had risen 
to almost double by reason of the war. That made a 
great impression on him. We did not go into this ship
ment any further.

On the 28th Aug. the Associaoion de Agricul
tores del Ecuador wrote to Messrs. Sohlubach, 
Thiemer, and Co.:
We think that in England we shall not be deemed to 

be the ownerB of that cocoa in ooosequenoe of the 
various indorsements stamped on the corresponding bills 
of lading, and still less if the British authorities come to 
suspect that that cocoa haB been paid for by the German 
underwriters, or even that it was insured by German 
companies. The English would certainly pay for the 
coooa if there were no intervention of German interests 
in this matter; but if they know that the payment for it, 
even though it is not in order to benefit German 
interests, serves to avoid prejudice to German interests, 
they will abstain from making snch payment in their 
desire that the said prejudice should take plaoe.

Messrs. Wendt and Co., in Sept 1915, for some 
reason not stated, changed their name to Messrs. 
W . K. Webster and Co., in which guise they 
appear after that date. They displayed under both 
appellations a zeal and energy for the German 
underwriters which may deserve and possibly 
obtain praise and recognition from them. Know
ing the real claimants, they pressed for a power of 
attorney from the neutral shippers to make a 
olaim to the goods in this court.

Meantime Messrs. Wendt and Co. (then Messrs. 
W. K  Webster and Co.) caused an appearance to 
be entered for the Assoiiacion de Agricultores 
del Ecuador on the 6th Oct. They also caused a 
olaim to be filed on the 29th Oct. 1915 on the 
ground that “ the goods were and are the property 
of the claimants, who are neutrals.”

A  couple of months afterwards they received an 
authority, prepared by themselves, signed by the 
AsBociaoion de Agricultores del Ecuador at 
Guayaquil on the 26th Nov. 1915, to instruct 
solicitors to appear and to claim the goods or the 
proceeds thereof, or Buch part thereof as such 
solicitors should ooneider that they were entitled 
to claim.

The method and the object with which this was 
obtained have been sufficiently indicated. The

underwriters were to pay the costs of the pro
ceedings. Before this authority was received or 
even signed, Messrs. Wendt and Oo. had been 
advised by counsel that after the seizure of the 
goods the property had passed to enemy under
writers. The claim is undoubtedly made on 
behalf of these underwriters, and if the proceeds 
were released to the claimants it  was admitted 
that they would receive them as trustees for the 
Germane, and would have to pay them over 
accordingly.

What, in the oiroumetances, is the order whioh 
the court should make ?

I t  was contended that the court should only 
inquire into the real tangible ownership at the 
time of seizure without regard to any contractual 
obligations or complications on the principles in 
The M ira m ic h i (uh i sup.) and The Odessa (ub i 
sup.). I  adhere to the views which I  expressed in 
those oases. But I  apprehend that the question 
now raised is a different one. The absolute 
ownership of enemy traders at the time of claim 
and the hearing is as clear as that of the neutral 
consignors at the time of seizure. When, at the 
time of the claim and now, the goods were and 
are the property of enemy owners, who are the 
claimants in reality—although not in name— 
should the court order the release of the goods to 
the nominal claimants admittedly for the benefit 
of the enemy owners P

There does not appear to be any reported 
decision governing the case. But the praotice 
and forms of the Piize Court for a lengthened 
period aid to a decision consonant with recognised 
principles and sound sense. In  the "  Formulare 
Instrumentorum ” of Sir James Marriott, a judge 
of the Courts of Admiralty in Prize and Instance 
(published as “ perused and approved as correct” 
by that learned judge in 1802) will be found an 
order of the Prize Court, dated the 29th April 
1779. I t  is as follows :
Ordered that in every affidavit to be offered by any 

neutral claimant in further proof of his property, r,he 
olaimant shall make Oath that the several goods olaimed 
did belong to the olaimant at the time of lading, and at 
the time of the capture, and do belong at the present 
time, and would have so belonged in oase that the said 
goods had not been seized and taken, and wdl bel >ng to 
the claimant in case the same shall be restored and arrive, 
and be unladen at the original and true port of destina
tion, until the said goods shall be sold or disposed of 
for the sole account and benefit of the said olaimant. 
And that neither the King of France, nor his vassals 
and subjects, nor any persons inhabiting within his 
territories or dominions, nor any inhabitants of the 
British American Colonies in rebellion, nor their faotors 
or agents, nor any person whosoever, other than the 
said olaimant, have, hath, or had any right, title, or 
interest in the said goods at the said -everal periods of 
time, nor will have nntil sold or di-posed of in mauner 
and for tbe real aooonnt of the olaimant as aforesaid.— 
J a m e s  M a r r i o t t .

So in the form of an attestation in support of a 
claim for a ship, there is an oath that “ no 
enemies of the Crown of Great Britain had at 
the time of capture, or now have, directly or 
indirectly, any right, title, or interest in the ship, 
her taokle, apparel, or furniture, or in any part 
thereof ” : (see the Formulare, pp. 209, 211; 
also the usual form of olaim as made in The 
Fortuna, 2 Ch. Rob. 170, and App. T . to that 
volume).
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In  the Standing Interrogatories in force at the 
end of the eighteenth century is the following :
XII. Interrogate. What are the names of the 

respt otiye ladero or owners, or ouneignees, of the said 
goods ? What countrymen are they ? Where do they 
now live and carry -on their business or trade ? How 
long have they resided there? Where did they reside 
before, to the best of your knowledge ? And where 
were the said goods to be delivered, and for whose real 
aocount, risk, or benefit ? Have any of the said 
consignees or ladera any and what interoet in the said 
goods ? If yea, whereon do you fonnd your belief that 
they have such interest ? Can you take upon yourself 
to swea that you believe, that at the time of the lading 
the cargo, and at the present time, and also if the said 
goods shall be restored and unladen at the destined 
pa.ta, the goods did, do, and will belong to the same 
persons, and to none others ?

Aud also in Interrogatory X X X , as to the ship 
is contained this question :
Do you verily believe that, if the ship should be 

restored, she will belong to the ptrsons now asserted to 
be the owners, and to none otners ?

In  the letter of Sir William Scott and Sir 
John Nicholl (dated the 10th Sept. 1794) to Mr. 
Jay, United States Minister to England (after
wards Chief Justice Jay), in describing the steps 
to be taken in prize proceedings by claimants, 
they say :
The master, correspondent, or oonsul applies to a 

proctor, who prepares a claim, supported by an affidavit 
of the claimant, stating briefly to whom, as he believes, 
the ship and goods claimed belong, and that no enemy 
has any right or interest in them.

This was reproduced in Story’s Notes on the 
Practice (Pratt’s Story, p. 7).

This practice was adopted in the United States 
of America. In  the schooner Adeline  (9 Ciancb, 
244) it was said by the Supreme Court th a t:
The test affidavit should ata- e that the property, at 

the time of shipment, and also at the timé of capture, 
did belong and will, if restored, belong to the claimant.

The forms of claim and affidavit in support 
were the same at the time of the Crimean War. 
The form of affidavit will be found in a note 
to the P ano ja  D rapan io tisa  (RoacOe’s English 
Puzo Cases, vol. 2,560; Spinks, 337). I  eitraot 
from the affidavit the following paragraph :
And the appearer further made oath that he verily 

believes that neither the hlmperor of All the RnBsias, 
nor any of his subjeots or others inhabiting within ary 
of his countries, territories, or dominions, their factors 
or agents, nor any other enemies of the (Jrown of Great 
Britain and Ireland, had, at the time of the seizure 
thereof, or now have, directly or indirectly, any right, 
title, or interest in or to the said ship or freight, but 
that the same were at the time of the seizure thereof, 
and etill are, and when restored will still be, the property 
of the claimants only, being neutral snnjeois.

Tne forms of standing interrogatory, to which 
I  have already referred, were maintained until 
the reign of the present King of Great Britain 
and Ireland. In  the forms of the existing Rules 
Of the Prize i ourt, if an order for release of 
captured goods is made, they are expressed to be 
releaeed to the claimants for the use of the 
owners thereof. I f  in the present case the oargo 
of cocí a or its proceeds were oi dared to be 
released to the claimants without qualification 
the release would in fact be to the trustees for 
enemy merchants. And if the release was made 
to the claimants for the use of the owners of the

[P r ize  Ct.

goods, it  would be for the use of enemy merchants 
likewise.

I  may add that this is not a claim for damages 
or compensation for wrongful seizure or deten
tion I t  is a claim to the goods themselves. 
The hands of the captors have remained on the 
goods and their proceeds from the time when the 
underwriters obtained and claimed the ownership. 
No fresh act of seizure was necessary I t  was 
suggested in the course of the argument that 
my judgment in the case of The Gothland  
(unreported), on the 3rd April 1916, supported 
the contention of the claimants. That was a 
wholly different case. The insurance company 
in that case, when they paid the claim for total 
loss, had full knowledge of the seizure of the 
goods as enemy property, and any rights of 
ownership which passed to them were subject to 
the rights already acquired by the captors by the 
seizure.

Iu  the case now before me my conclusions of 
fact are:—

(1) That the real claimants are the German 
underwriters, and not the neutral shippers.

(2) That the owners of the goods at the time of 
the claim were and now are the German under
writers.

(3) That if by the order of this court the goods 
or the proceeds were released to the nominal 
claimants, the claimants would hold the goods 
or the proceeds thnieof as trustees of and for 
the benefit of the German underwriters.

Upon these facts my judgment is that the 
claim is disallowed, and that the proceeds of the 
goods now in court must, as enemy property, ba 
condemned to the Grown as good and lawful 
prize in the Crown’s rights to the droits and 
perquisites of Admiralty.

The claimants have put forward the claim at 
the request and on behalf of the German under
writers on the terms that the latter should bear 
the costs. I  therefore order that the claim be 
disallowed with costs against the claimants.

Tbere will be leave to appeal within one month 
upon payment of 3001. as security for costs.

Solicitor for the Procurator-General, Treasury 
Solic itor.

Solicitors for the claimants, Stokes and Stokes.

J u ly  26 and  28, 1916.
(Before Sir S. T. E vans, President.)

T he St . T udno (a)
Prize Court— B rit is h  sh ip— Registra tion— Real 

ownership — Enemy corporation  —  Control o f 
B rit is h  company by enemy corporation— Seizure 
Oj ship as prize— Seizure m  B r it is h  po rt— Con
demnation or dt tention— Merchant Shipp ing Act 
1894 (57 & 58 Viet., c. 60), s 1.

I n  ascertaining whether a vessel is  or is not enemy 
property, the Prize Court must consider the 
whole o f the circum st meet connected w ith  its  
reg istration, management, and employment. I f ,  
therefore, a vessel f ly in g  the B r it is h  fla g  is  
registered in  the name o f  a B rit is h  company, 
which company is bound to an alien enemy cor
poration in  such a manner as to show that the

T h e  St . T udno .

(a) Repotted by J. A.. Sl a Te ii, Eeq., Barrisier-at-L&w.
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ownership o f the B r it is h  company is sim ply  
nom inal, w h ils t tha t o f the enemy corporation is 
real, the vessel w i l l  be treated as enemy property, 
and either condemned or ordered to be detained 
in  the same manner as any other enemy vessel. 

The T. was a steamship, registered as a B r it is h  
ship, and nom inally owned by a B r it is h  com
pany ; bat in  rea lity  the B rit is h  company was 
under an agreement entire ly conti oiled by a 
German corporation, which appointed the 
directors and fou nd  the ir qualification shares, 
owned the entire share cap ita l of the company in  
the person o f its  nominees, gave a ll instructions  
as to the working o f the company, and received 
the whole o f the pro fits  earned by the vessel. For 
some time a jte r the outbreak o f w ar the vessel 
was used by the A dm ira lty , but was eventually 
seizfd as p rize at Southampton.

Held, that under the whole circumstances o f the 
case, the T. was rea lly  owned by the German 
corporation, and not by the B r it is h  company in  
whose name she was registered, and must there
fo re  be held to be a German vessel; but tha t, as 
she was in  p o rt at Southampton a t the outbreak 
o f w ar, the order to be made against her was one 
o f detention, under the S ix th  Convention o f 
the Hague Conference 1907, and not o f con
demnation.

T h is  was a suit in which the Crown claimed the 
condemnation as prize of the St. Tudno, on the 
ground that at the time of capture and seizure 
she belonged to the enemies of the Crown, or, 
alternatively, to a company controlled by enemies 
of the Crown.

The St. Tudno was a steel paddle steanjer of 
754 tons register, and was built at Glasgow in 
1891. She was originally the property of the 
Liverpool and North Wales Steamship Company 
Limited, but on the 17th Sept. 1912 she was pur
chased by a Mr. Ta'mplin lrom the original owners 
on behalf of the Hamburg-Amenlta Linie for 
19,5(101. Acting further on the instructions of 
the Hamburg Amerika Linie, M r Tamplin trans
ferred the St. Tudno to the Maclver Steamship 
Company Limited by a bill of Bale, dated the 
1st Oct. 1912. The bill of sale was duly regis
tered. At the same time an agreement was 
entered into between the Hamburg Amerika Linie 
and the Maclver Steamship Company Limited, 
by which the former obtained complete control 
over the latter, and in accordance with the termB 
of which all dividends earned in connection with 
the St. Tudno had to be accounted for to the 
German company. From Oct. 1912 until the 
outbreak of war in Aug. 1914 the vessel was used 
as a tender at Southampton to the ships of the 
Hamburg-Amerika Lime, to whom she was char
tered at 33uZ a month. On the 21st Sept. 1914 
the St. Tudno was requisitioned by the Admiralty, 
and from time to time payments were made, 
without prejudice, to the Maclver Steamship 
Company Limited in respect of the working 
expenses of tne vessel. On the 24th Dec. 1915 
the vessel was seized, and a writ was issued on 
the 3rd Jan. 1916 claimin»? the vessel as prize. 
Ttie iliim  waB resisted by the Maclver Steamship 
Company Limited.

In  au affidavit filed by Mr. Robert Morrell 
Greenwood, of the Treasury Solicitor’s i ffioe, it 
was Btated that the number of Bhares taken up 
and held by existing members of the Maclver 
Steamship Company Limited on the 24th Deo,

1915, the date of the seizure of the St. Tudno, was 
2500, and of these 2250 were held by the Direction 
der Disconto Gesell«chaft, an enemy company. 
The position of the Maclver Steamship Company 
Limited, the nominal owners of the St. Tudno, 
was set out in the following letter, addressed by 
Messrs. Pritchard and Sons to the Director of 
Transports on the 8th Oct. 1914, which letter was 
made an exhibit to tbe affidavit:
We have been inatrno*ed by the Maolver Steamship 

Company Limited, and by Mr Tamplin, respectively the 
owners and registered manager of the St. Tudno, whioh 
has been requisitioned by the Government and is now 
being employed by tne Admiralty in S mtbampton 
Water and the Solent, to lay before you the following 
facts as to the constitution of tbe Maolver Company 
and tbe ownership of the steamship 8 t .  Tudno.
The 8 t.  T u d n o iB owned by the Maolver Steamship 

Company Limited, an English company registered in 
England in aooordance with the English Companies 
Act. The S t. T u d n o therefore is olearly a British ship 
and entitled to fly the British flag and to be registered, 
as she is regi-tered, as a British ship. She is under 
charter to the Hamburg-Amerika Linie
The Maolver Steamship Company Limited, whioh was 

registered as far back as the 6th June 1891, found it 
impossible to raise Buflioient money for the purposes of 
the company, and the oimpany never before 1911 allotted 
more than seven shares, or, in fact, did any business. 
The memorandum of association was Bigned by seven 
signatories, who were all British, and who thereby 
became bound to take one share eaoh in the company. 
These were tbe whole of the shares issued or applied 
for until 1911.
In 1911, four of the original subscribers being dead, 

there therefore remained only three shareholders holding 
one Bbare eaoh. The Hamburg-Amerika Linie, a 
German corporation, oame forward and prictioally tooK 
over the company and reconstituted it; that is to say, 
they proonred the alteration of tne articles of associa
tion so as to bring them up to date, and they appointed 
and qualified the direotors of the oomp*ny, taking from 
them an agreement to oonform to their instructions.
Tne directors included Count Pried, ioh von Wen- 

gersky, who was the representative in L indon of the 
Hamburg-Amerika Lime He automatically oeasod to 
be a director on tne war breaking out. Mr. Gutaohow, 
a Russian subject, and the manager of tbe Direction 
der Disoonto Gssellsohaft, has resigned since tne war 
commenced. The only three direotors left are British. 
The Ham.burg-Amerika Linie, also in the name of their 
nominees, acquired 2500 shares in the oompany, upon 
whioh they paid amounts ranging from 6i. to 10J.
The following list shows the present members of the 

oompany and the number of Bhares held by each. All 
the members are nominees of the Hamburg-Amerika 
Linie:—
Mr. George Adams, fifty shares.
Mr. Ludwig Alexander Gntsohow, fifty shares.
Mr. Henry Maolver, fifty shares.
Mr. Thomas Ward Tamplin, fi'ty shares.'
Count Friedrich von Wengersk,, fifty shares.
Direotion der Disoonto Gosellsohaft, 2250 shares.
We have advised the comnany and tne d.reotors that 

the Maolver S eamehip Company Limited, beiug an 
English corporation, the domioil of the Oompany is 
English irrespectively of the nationality or reaidenoe of 
its members, that the sharenoldsrs have no interest in 
tbe company’s property, that ths title to the property 
is in the oompany and not in its members, that tne busi
ness whioh is carried on by the direotors is the business 
of the compauy and not of them jmOers of the company, 
that the oompany may hold property although all its 
members are aliens and disqualified from doing so, that 
all profits that are made are the profits of the company 
and not the profits of tbe individual shareholders, that
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the individual shareholders have no interest in the real 
or personal property of the company but merely a right 
to a share of the profits of the company tvhen realised 
and divided amongst its memhers, that the directors 
are carrying on the business solely for the benefit of the 
cumpany and not of its shat eholders. and that there is 
no legal objection to the dire ctors receiving from the 
Govert meut the hire of the St. T u d n o , provided the 
directors pay no dividends until the war is over.
The directors, however, are mo-t anxious not to do 

anything whatever which might be considered either as 
unpatriotic or as a trading for the benefit of an enemy, 
or as infiingiig the R yai proclamation or thoir 
responsibilities as British subjects, and therefore before 
the question of the hire to De paid by the Government 
proceeds they are desirous of laying the fall f»cta of the 
case before the Admiralty, and of asking whether, the 
facts being as we have stated them, there is any objec
tion on the part of the Admiralty to proceed with the 
negotiations.
_ By sect. 1 of the Merchant Shipping Act 1894 

(57 & 58 Yict. c. 60) it  is provided (in te r a l ia ) :
A ship shall not be deemed to be a British ship unless 

owned wholly by persons of the following description 
(in thiB Act referred to as persons qualified to be 
owners of British ships), namely: (a) Natural-born 
British subjeots ; (it) Persons naturalised by or in pur
suance of an Act of Parliament of the United Kingdom, 
or by or in pursuance of an Aot or Ordinance of the 
proper legislative authority in a British possession; 
(c) Persons made denizens by letters of denization; 
and (d) Bodies corporate established under and subject 
to the laws of some part of Her Majesty’s Dominions, 
and having their principal place of business in those 
dominions.

By the Hague Convention 1907, No. V I., it  is 
provided (infer a lia ) :
Art. 1. When a merohant ship belonging to one of the 

belligerent Powers is, at the commencement of hos
tilities, in an enemy port, it is desirable that it shall be 
allowed to depart freely, eifher immediately or after a 
reasonable number of days of grace, and to prooeed, 
after being furnished with a pass, direot to its port of 
destination or any other port indicated to it. The same 
principle applies in the oase of a Bhip which has left 
its last port of departure before the commencement of 
the war and has entered a port belonging to the enemy 
while still ignorant that hostilities have broken out.
Art. 2. A merchant ship which, owing to ciroum- 

stanoes beyond its control, may have been unable to 
leave the enemy port within the period contemplated in 
the preceding artiole, or whioh was not allowed to 
leave, may not be confiscated. The belligerent may 
merely detain it, on condition of restoring it after the 
war. without payment of compensation, or he may 
requisition it on condition of paying compensation.

Attorney-General (Sir F. E  Smith, K.O.) and 
Ri'lcetts for the Procurator-General. — I t  was 
admitted that the St. Tudno was owned nominally 
by a British company, but the affidavits put in 
showed clearly that the British company was 
absolutely under the control of the Hamburg- 
Amerika Linie, and that the latter were the real 
owners. The directors of the British company 
were bound haDd and foot by the agreement 
which was entered into at the time of the transfer 
of the vessel to the Maclver Steamship Company 
Limited. Therefore, in reality the St. Tudno 
belonged to an enemy corporation. I t  was the 
duty of the Prize Court in dealing with a ship 
flying the Briti-h flag to look beyond the 
nominal ownership of the vessel. The question 
as to what might happen in case of seizure if  a 
vessel was owned by a British company composed

entirely of enemy shareholders had been dis
cussed, though not decided, by the Prize Court 
in the cases of The Tom m i and The Rothersand 
(13 Asp. Mar. Law Cas. 5; 112 L . T. Rep. 257;
(1914) P  251). and in the case of The Poona 
(112 L. T. Rep. 782). True, in the present case 
the directors and shareholders of the British 
company were not alien enemies, but as they 
had completely surrendered their rights to an 
enemy corporation they were in the same posi
tion as though they were enemies. And if 
that waB so, the Bhip, though nominally owned 
by a British company, was really the property 
of alien enemies, and as such liable to con
demnation. This proposition followed from the 
decision of the House of Lords in the case of 
D a im le r Co. v .Continental T yre  and Rubber Com
pany (Great B rita in ) L im ite d  (114 L. T. Rep. 
1049; (1916) 2 A. C. 307), which reversed the 
judgment of the Court of Appeal. The whole 
object of the Hamburg- Amerika Linie had been to 
evade the provisions of the Merchant Shipping 
Acts, which made it imperative that a ship flying 
the British flag should be owned by a British 
subject or subjects or by a British corporation. 
The St. Tudno was not really owned by a British 
corporation, but was the property of an enemy 
corporation, and as such should be dealt with 
in the same manner as the Court of Appeal 
had dealt with The PoUeath (1916) P. 241). 
They further referred to The V iy ila n tia  (Ros- 
coe’s English Prize Cases, vol. 1, 31 ; 1 Oh. 
Rob. 1) and The Roumanian (112 L. T. R«p. 464;
(1915) P. 26; 13 Asp. Mar. Law Cas. 8, 208; 114 
L. T. Rep. 3 ; (1916) 1 A. C. 124).

Dunlop  for the claimants.— In order to decide 
whether a vessel was or was not enemy property, 
it was necessary to apply two tests : (1) Under 
what flag did the vessel sail, and what did her 
papers say ; and (2) in what employment was she 
engaged at the date of seizure P Nothing that 
took place prior to the outbreak of war was 
material. On the 24th Deo. 1915, when the St. 
Tudno was seized, the vessel was engaged in work 
for the British Admiralty, and any connection 
that might have existed between the British com
pany in whose name Bhe was registered and the 
Hamburg Amerika Linie had long since come to 
an end. Indeed, there had been no intercourse 
whatever between the directors of the Maolver 
Steamship Company Limited and the Hamburg- 
Amerika Linie since the outbreak of war, and the 
only German director on the board had been 
struck off the register after hostilities had begun. 
The St. Tudno was clearly entitled to fly the 
British fLg, and if the vessel had been captured 
by the Germans she would certainly have been 
condemned as a British vessel by a German Prize 
Court. I t  was urged against the claimants that 
the Hamburg Amerika Linie would derive benefits 
after the war from the employment of the vessel 
during the war. That was not a sound reason 
for condemnation as enemy property : (see L  >rd 
Parker's judgment in Daim ler Company v. C onti
nental Tyre and Rubber Company (Great B r ita in )  
L im ite d  (ub i sup ). He cited

The Pedro, 175 U. S. 354 ;
The Venture, 11 A bp. M ar. Law  Cas. 93 ; 99 L . T .

Rep. 385 ; (1908) P. 218 ;
The Tommi and The Rothersand (ubi sup.).

In  any oase, if  the court was of opinion that the 
S t. Tudno was to be treated as a German vessel,



MARITIME LAW CASES. 519

PRIZE Ot .] T h e  St . T ud no . [P r iz e  Ot .

she should not be confiscated, but detained under 
Convention Y I. of the Hague Oonference 1907, in 
accordance with the order made in the case of 
The Chile (12 Asp. Mar. Law Oas. 598; 112 L. T. 
Rep. 248; [1914) P. 212), as she was in the 
British port of Southampton at the date of the 
outbreak of war.

Ricketts in reply.
The P r e s id e n t .—In  this case the Crown asks 

for the condemnation of a paddle steamer called 
the St. Tudno, which, up to the time of the out
break of war between this country and Germany, 
waB at all material times used as a tender in or 
about Southampton for the big liners of the 
Hamburg- Amerika Linie. The claim of the Crown 
is founded upon the contention that this steamer 
was enemy property, and that is the question 
which I  have to determine.

The status of companies registered in this 
country but controlled, and, so far as the pos
session of shares is concerned, in that sense 
owned, by enemy persons, has been very much 
considered during recent months by the courts of 
this country, and, finally, by the House of Lords 
in the case of Daim ler Company v. Continental 
Tyre and Rubber Company (Great B rita in ) 
L im ite d  (ub i sup.). The question which arose in 
that case was not precisely the same as the ques
tion which arises here. The question there mainly 
was whether the position of the company was such 
as to give it  an enemy character, whether that was a 
prohibition against anybody in this country doing 
anything for it  or entering into any commercial 
intercourse with it, or in any way trading with it 
against the provisions of the Trading with the 
Enemy Act, and the proclamations made there
under. But nevertheless much light is thrown 
upon the position and status of companies of that 
description by the discussion and the judgments in 
the case to which I  have referred.

The St. Tudno belonged nominally to a British 
company registered in this country, the Maclver 
Steamship Company Limited In  my opinion in 
this court I  am entitled, and I  think 1 am bound, 
to look at something beyond the nominal owner
ship. The British company had three British 
directors and some British shareholders, but the 
documents which are now before me show clearly 
what is the position of these directors as directors, 
and what is the position of these gentlemen as 
shareholders. By an agreement of the 24th Oct. 
1911, which has been put in, nothing can be 
clearer than thiB, that the whole control ahd 
domination over this ship were vested in and 
exercised not by anybody in this country at all, 
but by the Hamburg-Amerika Linie, which is 
well known to be the biggest shipping corporation 
in Hamburg. The directors were bound hand and 
foot by fetters of the most complete kind to do 
any thing that they might be required to do at the 
direction of and by the instructions of the Ham
burg-Amerika Linie. They were bound not only 
to act as directors in accordance with instructions 
received, but were bound to remove themselves 
from the position of directors if they had direc
tions to that effect.

The first clause of the agreement says :
Each o f the  parties hereto o f the  f irs t  five pa rts  in  

ao ting as such d ireotor w ill,  in  a ll m a tte rs w hich come 
before the  board or a oom m ittee of d irec to rs  o f the
company, fo llo w  the views and conform  to  the instructions

o f the  H am burg -A m erika  L in ie , as the  same may be 
communicated to  the said parties in d iv id u a lly  nr to  the 
b^ard in  w rit in g  under the hand of D ire c to r Thomann 
o r o ther d ireo to r o f the H am burg -A m erika  L in ie , or 
D r. H  pff, o r verba lly  by D ire c to r I’homann o r other 
d ireo to r of the H am burg -A m erika  L in ie , o r D r. H opff, 
and w ill,  u,,on the  lik e  request, resign h is office as 
d ireotor.

Pur the purpose of qualifying as directors of 
the company they each acquired fifty shares. 
They did not pay one penny for these shares, and 
they were at once called upon to execute, and did 
execute, blank transfers of the shares. Another 
clause in this agreement provides clearly for that, 
and provides for what they were to do in case 
there was a declaration of a dividend on the 
shares. The clause to which I  refer, namely, 
olause 2, says:

Eaoh of the parties hereto of the f irs t five pa rts  w il l  
execute a b lank transfe r in  the fo rm  hereto annexed of 
h is  qua lifica tion  shares and deposit such tra ns fe r and the 
certificates o f such shares w ith  the D ireo tion  der 
Dieeonto Gesellschaft, London, and hereby irrevocab ly  
authorises the H am burg -A m erika  L in ie  to  appoin t a t 
any tim e  any person to  app ly  to  the  D ireo tion  der 
D isoonto Gesellschaft fo r  the said certifica tes and 
transfers so deposited by  him  and to  receive and g ive a 
rece ip t fo r  the same, and f i l l  up the  b lanks in  the said 
transfers in  Buoh manner as the H am burg -A m erika  L in ie  
sha ll d ireot, and to  lodge the said transfers and 
certificates w ith  the  M a c lve r Steamship Company 
L im ite d  fo r re g is tra tio n .

Clause 3 deals with the dividends. I t  reads 
thus:

U n t i l  the  tra ns fe r o f the said shares sha ll have been 
oompleted each p a rty  o f the  f irs t five parts , h is exooutors 
o r adm in is tra to rs , sha ll s'am  possessed o f the said 
BhareB in  t ru s t  fo r  the  H am burg -A m erika L in ie , and 
sha ll fro m  tim e  to  tim e  execute a ll r ig h ts  inc ident to the 
ownership o f the said shares in  suoh m anner as the 
H am burg -A m erika  L in ie  sha ll from  tim e  to  tim e  d irec t 
by w r it in g  under the hand of the  D ire o to r Thomann or 
o ther d ireo to r o f the H am burg -A m erika  L in ie , o r 
D r. H op ff, and sha ll account to  the H am burg -A m erika  
L in ie  fo r a ll d ividends and other snms receivable in  
respeot o f the  said sbareB.

On one occasion a dividend of 84 per cent, was 
declared and duly recorded in the minute book. 
Cheques were drawn in favour of the various 
directors representing dividends at that rate, and 
immediately the cheques were received by them, 
without even the formality of paying the same 
into their own banking accounts, they paid the 
cheques to the Direction der Disconto Gesell
schaft to the credit of the Hamburg-Amerika 
Linie. Not a single person other than the Ham
burg- Ameiika Linie had the slightest pecuniary 
interest in this ship.

Now apart from all technicalities, could any
body say that this ship therefore belonged to a 
British company P I f  it does belong nominally 
to a British company it is under the covering of 
the very thinnest shell, and I  intend to break 
through that shell in ordtr to ascertain who are 
the real owners of the ship.

There can be no question about it  that the real 
owners of the ship are the Hamburg-Amerika 
Linie, and the ship’s earnings during the war—and 
it  has earned up to now considerable sums—will 
have to be accounted for to that company. I  do 
not mention that as determining the question, 
because it may be that sums may be acquired in
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this country quite properly which have to be 
accounted tor to citizens of Germany after the 
■war. I  merely point it out to show that the 
sole ownership of the ship and everything apper
taining to it was and is in the Hamburg-Amerika 
Linie.

The ship was actually flying the British flag 
because she had been registered in the name of 
this British company. But another question 
might arise upon that in a different form of pro
ceedings, and in some sense it arises in these pro
ceedings, whether Bbe was entitled to fly that flag. 
Under sect. l,o f the Merchant Shipping Act 1894 
there iB a provision that a ship shall not be 
deemed to be a British ship unless owned wholly 
by persons of the descriptions mentioned, includ
ing registered companies and bodies incorporated 
under and subject to the laws of some part of His 
Majesty’s Dominions, and having their principal 
place of business in those dominions. Now, it  is 
quite clear from what was said by the learned 
lords in the case of D a im le r Company v. Con
tinenta l Tyre and Rubber Company (Great B r ita in )  
Lim ited ' (ubi sup.) that the place of the registered 
office of the company does not determine the 
principal place of business. That phrase “ prin
cipal place of business ” was not very much dis
cussed in the House of Lords, but an analogous 
phrase was discussed—namely, what was the real 
“ residence” of the company, and upon that I  
would refer to two passages, one in the judgment 
of Lord Atkinson, another in the judgment of 
Lord Parker, speaking for himself and other 
learned Lords who agreed with him.

Lord Atkinson says: “ Strange as it may 
appear, the minute book of the company, show- 
ing, presumably, from what centre the business of 
the company was managed and directed, was not 
given in evidence before any one of the three 
tribunals. The embarrassing, and, as I  think, 
rather unfortunate result of this omission is that, 
the full facts showing in what country, England 
or Germany, lay the real business centre from 
which the governing and directing minds of the 
company or its directors operated, regulating and 
controlling its important affairs, were, save so 
far as revealed in the evidence of its secretary, 
never disclosed. These are, however, the very 
things which for the purpose of income tax at all 
events, have been held to determine the place of 
residence of a company like the respondent com
pany so far as such a fictitious legal entity can 
have a residence.” There Lord Atkinson clearly 
shows that in his opinion the place or country 
where ‘ lay the real business centre from which 
the governing and directing minds of the com
pany or its directors operated, regulating and 
controlling its important affairs,” was to be taken 
as the real test of residence.

Lord Parker in his judgment, when dealing 
with this question of residence, says : “  I
think that the analogy is to be found in control, 
an idea which, if not very familiar in law, is of 
capital importance, and is very well understood 
in commerce and finance. The acts of a com
pany’s organs, its directors, managers, secretary, 
and so forth, functioning within the scope of 
their authority, are the company’s acts, and may 
invest it  definitely with enemy character. I t  
seemp to me that similarly the character of those 
who can make and unmake those officers, dictate 
their conduct mediately or immediately, prescribe
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their duties and call them to aooount, may 
also be material in a question of the enemy 
character of the company.” Those words are so 
apt to the circumstances of this case that one 
would be almost inclined to think that Lord 
Parker had in bis mind the facts either of this 
case or of a similar one when he said: “ The 
character of those who can make or unmake 
those officers dictate their conduct mediately 
or immediately, prescribe their duties and call 
them to account, may also be material in 
a question of the enemy character of the 
company.” A ll these are matters in the 
present case which were controlled from Ham
burg by the officers of the Hamburg-Amerika 
Linie. Accordingly, if the case bad come before 
me on an application by proper officials for the 
forfeiture of this ship to the Grown, on the 
ground that she was not owned by a person 
qualified to own a British ship, because the prin
cipal place of business, where the whole direction 
of the business was carried out, was not in this 
country, I  should have held in favour of the 
Grown and should have ordered the forfeiture of 
the vessel. That is only another way of saying 
that I have home to the conclusion in this case 
that the use of the name of the British company 
is a mere sham, and that to the very minutest 
particular there was no kind of beneficial interest 
in thiB ship residing in anyone except in the 
Hamburg-Ame ika Linie, whose headquarters are, 
of course, at Hamburg.

The question, therefore, which I  have to deter
mine, namely, was this ship of enemy character, 
and was it  enemy property at the time of the 
seizure, is one which I  answer in the affirmative. 
I  only want to say one other thing in deference 
to the argument put forward on behalf of the 
claimants. I t  is argued that you must look at 
what this ship was actually doing after the out
break of war. The actual control, wrongfully or 
otherwise, was that exercised by the English 
directors. That is not what I  have to determine. 
What I  have to find out is what was the character 
of this vessel at the time of her seizure. Then it 
is urged that one ought also to have regard to the 
fact that the English directors actually chartered 
this ship to the Admiralty. That i9 perfectly 
true, and it is a peculiar circumstance that the 
ship was seized when she was actually employed 
by the Admiralty. That again is not material to 
the question I  have to determine. Whatever view 
the Admiralty took—even if they knew all the 
facts—-would not bind this court. Of course, they 
did not know all the facts. The agreement whioh 
is the all-important document here regulating the 
position of the English nominees with reference 
to their German masters was not known to the 
Admiralty.

The Crown are entitled to claim that this was 
an enemy ship I  do not know whether such a 
case was contemplated—y,ou cannot possibly have 
in contemplation every case which may arise— by 
the Hague Convention, but she was undoubtedly 
an enemy merchant vessel, according to my 
finding, in a British port, an enemy port within 
the meaning of the Convention after the war, and 
I  think I  should be wrong in saying that this 
ship should be condemned out and out. She 
must be treated as any other merchant ship in an 
enemy port at the outbreak of war, that is, she 
must be detained, and the proper order to make
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is the order which was made in the case of the 
Chile (ub i sup.).

Solicitor for the Procurator- General, Treasury 
Solicitor.

Solicitors for the claimants, P ritcha rd  and Sons.

Tuesday, Aug. 22, 1916.
(Before Sir S. T. E v a n s , President.)

T h e  Sy d n e y , (a)
Prize Court— Prize bounty— Enemy warsh ip— 

Destruction—Number o f crew— “ On board ”—  
M eaning o f phrase— Amount o f prize bounty to 
be div ided— Naval P rize  Act 1864 (27 ¿6 28 Viet., 
c. 25), s. 42—Order in  Council the 2nd M arch  
1915.

B y the combined effect o f sect. 42 o f the N aval 
Prize A ct 1864 (27 & 28 V ie t , c. 25) and the 
Order in  Council, dated the 2nd M arch  1915, 
a prize bounty is payable amongst such of the 
officers and men o f any o f H is  M ajesty’s warships 
as are actua lly  present a t the tak ing or the 
destroying o f any o f the armed vessels o f the 
enemy, calculated at the rate o f 51. fo r  each 
person on board the enemy's ship at the beginning 
of the engagement.

The A ustra lian  cruiser S. encountered and destroyed 
the enemy cruiser E. at a tim e when certain  
members o f the crew o f the E. viere not on the 
vessel, but were engaged in  operations o f a 
xcarlike character, and in  attendance upon the 
ship.

Held, tha t in  calcu la ting the amount o f the prize  
bounty to be d is tribu ted the whole ship’s com
plement was to be taken in to  consideration, and  
not merely the number actually on the vessel. So 
long as the members o f the crew are engaged on 
work which is an c illa ry  to the m ain object o f the 
enemy vessel they are “ on board ”  w ith in  the 
meaning o f sect. 42 o f the N ava l P rize Act 18ff4. 

T h is  was a motion on behalf of H.M.A.S. Sydney 
for participation in prize money in respect of the 
destruction of the German cruiser Emden.

On the 9th Nov. 1914 the Sydney, together with 
other warships, was on escort duty in the Southern 
Indian Ocean, and encountered the German 
vessel Emden off the Cocos Islands. After an 
action which lasted for over an hour and a half, 
the German boat ran ashore and surrendered. I t  
was found impossible to salve the vessel. Tbe 
full complement of the Emden was 397. Of 
these sixteen had been placed on board a collier 
aB a prize crew, and fifty-two were ashore, having 
been sent to dismantle the telegraph station 
on the Cocos Islands. When the Emden was 
destroyed, therefore, the number of persons on 
board was 329, and. the question was whether 
prize money was to be paid on the basis of this 
number or upon that of the ship’s full comple
ment—namely, 397.

By sect. 42 of the JSaval Prize Act 1864 (27 & 28 
Viet. c. 25), it is provided :

I f ,  in  re la tion  to  any war, H er M a jesty  is  pleased to  
declare, by  p roclam ation o r O rder in  Counoil, her in te n 
tio n  to  g ran t p rize bounty to the officers and crews o f her 
ships o f w ar, then such o f the  officers and crew o f any 
o f H e r M a jesty ’s ships of w ar as are ac tu a lly  present a t

(o> Reported by J. A. SLATiiH, Eeq„ Barrister-at-Daw.
VOL. X I I I . ,  N. S.

the ta k in g  o r destroying o f any armed ship o f any of 
H e r M a jesty ’s enemies sha ll be en titled  to  have d is
tr ib u te d  among them  as prize bounty a sum calculated 
a t the ra te  o f five pounds fo r each person on board the 
enemy’s ship a t the beginning o f the engagement.

An Order in Council was made under the above 
section of the Act, dated the 2nd March 1915.

Commander Maxwell Anderson, R.N. in support 
of the motion.

M . Shearman for the Procurator- General.
The P r e s id e n t .— I  declare that the officers 

and crew of H  M.A.S. Sydney were present at the 
destruction of the Emden, an armed cruiser 
belonging at the time of her destruction to the 
German Empire.

I  have now to ascertain what prize money can 
be allowed at the rate of 51. per head of tho 
number of persons who have to be brought into 
the calulation. The full complement of the crew 
of the Emden was 397. Of these fifty-two had 
been sent ashore for the purpose of destroying 
the telegraphic apparatus on land, and in that 
way they were doing part of the work that the 
Emden was set to do. The object of their going 
on shore was to make it impossible, or, at any 
rate, difficult for any communications to be sent 
from the land to the British cruisers which might 
come otherwise in the way of the Emden as the 
Sydney did. W ith  regard to tbe sixteen men, 
they were part of the crew of the Emden put upon 
the British vessel which the Emden had captured, 
and which she was using by compulsion as an 
attendant ship, as she had done in the case of 
ships of other nationalities.

I f  I  deduct the fifty-two members of the crew 
who were ashore for the purpose which I  have 
indicated, as well as the sixteen members of tbe 
crew of the Emden who were put in the ship which 
was in attendance upon her under compulsion, 
the number of persons on board the Emdsn which 
will regulate the amount of prize money will be 
329, and the prize bounty, calculated at the 
statutory rate of 51. per head, will be 16451. If, 
on the other hand, I  take the full complement of 
the crew—namely, 397, including the fifty-two 
and the sixteen—the prize bounty will amount to 
19851.

In  my view, it would be placing a very narrow 
construction upon the meaning of sect. 42 of the 
Naval Prize Act 1864 if I  was to hold that the 
words “ on board ” meant the persons who were 
actually on the vessel at the time of her destruc
tion. Neither the fifty-two nor the sixteen had 
gone away of their own accord, nor had they left 
the vessel entirely. Each party was occupied in 
belligerent work as a part of the crew of the 
Emden, and as such were entitled to be considered 
as a portion of the vessel’s fighting complement. 
To my mind they were clearly in attendance 
upon her, and for that reason I  think that I  
am entitled to hold that they must be considered 
to have been “ on board ” within the meaning of 
the statute.

I  therefore have pleasure in allotting 5Z. per 
head, calculated upon the basis of a full crew of 
397, and the priza bounty will be 19851.

Solicitors for the claimants, B  otter e ll and Roche, 
for H o lt and Co., Navy and Prize agents.

Solicitor for the Procurator-General, Treasury 
Solicitor.
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Oct. 12, 16, and Nov. 6, 1916.
(Before Sir S. T. E v a n s , President.)

T h e  M a r a c a ib o , (a)
Prize Court— N eutra l vessel— Cargo— Contraband 

goods— Voyage to neutra l po rt— U ltim ate enemy 
destination o f cargo — “ Continuous voyage ”— 
Knowledge o f shipowner— Whether such know
ledge necessary— L ia b il i ty  o f vessel to con
demnation.

A  neu tra l v essel ca rry ing  contraband cargo, which  
cargo by value, weight, volume, or fre ig h t forms 
more than one-half o f the whole, is subject to 
confiscation and to condemnation as good and 
la w fu l prize, even when bound to a neutra l port, 
i f  such cargo is destined u ltim ate ly  fo r  an enemy 
country, either by transhipm ent or land trans it. 

There is no need fo r  the captors to prove tha t the 
shipowner was aware o f the u ltim ate destination  
o f the contraband cargo.

The p rinc ip le  la id  down in  The Hakan (13 Asp. 
M ar. Law  Cas. 479; 115 L . T. lis p . 389 ; (1916) 
P. 266) applied and extended.

T h i s  was a case in which the Crown claimed the 
condemnation of the Maracaibo, a Danish steam
ship, on the ground that at the time of her seizure 
and detention she was carrying contraband goods 
to a neutral port, such goods being destined 
ultimately for the enemy country Germany.

The Maracaibo was owned by a person named 
Clausen, and in March 1915 she was at Hamburg. 
In  that month she was chartered by one Engel- 
brecht, a merchant of Amsterdam, to proceed to 
South America. On her arrival at the port of 
Maracaibo in Venezuela, she loaded a full cargo 
of divi-divi, and started for Amsterdam in Aug. 
or Sept. 1915. On the 18th Oct. 1915, whilst on 
her voyage, the M aracaibo  was met by a British 
warship and ordered to proceed to Lerwick, where 
the cargo and the ship were respectively seized as 
prize on the 9th Nov. and the 5th Dec. Prior to 
the 14th Oct. 1915 divi-divi had been declared 
conditional contraband, but on this laBt-named 
date it  was declared absolute contraband. The 
writ in the case was issued on the 24th Dec. 1915. 
The cargo was condemned as absolute contraband 
destined for the enemy on the 31st July 1916, 
and the question now before the Prize Court was 
whether the vessel was liable to condemnation. 
The claim of the Crown was resisted by the ship
owners, the Aktieselskabet Tremast Skonnest 
Maracaibo’s Rederei, of Nordby, Eano, Denmark.

Sir M aurice H il l ,  K.C. and T. M athew  for the 
Procurator-General —The Maracaibo had been 
chartered to carry divi-divi to Hamburg on 
previous occasions. The vessel had on these 
occasions been chartered to one Weil, a merchant 
of Hamburg, and the introduction of Eagelbrecht 
was merely a blind. I t  was well within the 
knowledge of all the parties that the cargo was 
contraband—conditional contraband when loaded, 
and absolute contraband at the time of the 
capture of the vessel. But knowledge is not 
essential. A ll depends upon the proportion of 
the cargo carried which was contraband. I t  
might be objeoted that as the Maracaibo was 
sailing for a neutral port there could be no con
demnation, But it was clear that the cargo was 
intended ultimately for the enemy, and in such a 
case condemnation should follow capture just in

the same manner as if the vessel had been pro
ceeding direct to an enemy port. The principle 
laid down in the case of The H akan  (ub i sup ) 
should be applied and extended to the Maracaibo. 
This was clearly in accordance with the rule of 
international law. The American rule was in 
some cases too indulgent and should not be 
followed. They cited

The Ringende Jacob, Eoscoe’s E ng lish  Prize Cases, 
vol. 1, 60 ; 1 Cb. Bob. 89 j

The Jongc Tobias, Eoscoe, vo l. 1, 146 ; 1 Ch. Eob. 
329 ;

The N e u tra lite t, Eoscoo, vo l. 1, 309 ; 3 Ch. Eob. 
295;

The A ta la n ta , Eoscoe, vo l. 1, 6 0 7 ; 6 Ch. Eob. 
4 4 0 ;

C a rr in g to n  v. M erchants Insurance Company, 
8 Peters, 495 ;

The Berm uda, 3 W a ll. 514 ;
The Springbok, 5 W a ll. 1 ;
The Peterhoff, 5 W a ll. 28 ;
The D o lp h in , 7 Fed. Cas. 868;
P yke ’s La w  o f Contraband o f W a r, pp. 231-236.

M acK innon, K.C. and 1?. A. W righ t for the 
claimants.—There should be no condemnation 
unless it was shown that the shipowners had been 
guilty of unneutral service. There was no 
evidence of such knowledge in +he present case. 
Again, this was a case of carriage to a neutral 
port, and there was no precedent in our courts 
for condemning a neutral vessel under the 
doctrine of “ continuous voyage.” The question 
bad arisen in the course of the American Civil 
War, but the result appeared to be. from a con
sideration of such cases as The Bermuda (ub i 
sup.), The Springbok (ub i sup.), and The Peterhoff 
(ub i sup.), that there could be no condemnation 
unless the vessel implicated had been guilty of 
fraudulent practices. That did not arise here, 
and the ship ought not, therefore, to be con
demned. They cited

The Stephen H a rt,  B U tch . P. C. 387 ;
The Mashona, 17 Cape S. C. 135.

Sir M aurice H il l ,  K.C. in reply.
Cur. adv. vu lt.

Nov. 6.—The P r e s i d e n t .—This Danish ship 
was captured in Oct. 1915, in the course of a 
voyage from Venezuela to Amsterdam. She 
carried a full cargo of divi-divi, 287,654 kilos. 
A t the time of the commencement of the voyage 
divi-divi had been declared conditional contraband. 
Before the capture it has been declared absolute 
contraband. The cargo has already been con
demned by a judgment of this court. The question 
now remaining to be determined relates to the 
vessel. Her owners claim her release, and also 
freight, costs, and expenses. The Grown asks 
for judgment for her condemnation.

The application of the Grown is founded upon 
two contentions, one of fact and the other of law. 
In  the first place it is contended that the vessel 
is Bubject to condemnation because her owners or 
her master— who was also part owner—knew that 
the vessel was laden with a full cargo of contra
band destined ultimately for the enemy at 
Hamburg; and, further, that they or he partici
pated in the deception by which it was intended 
and attempted to convey the contraband goods 
to one Mr. Isidore Weil, at Hamburg, through a 
nominal agent, or intermediary of the name of 
Mr. William Engelbrecht, at Amsterdam. In  the(a) Reported by J. A. Slater, Ebg.. Barrister-at-L.aw
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second place, it  ¡8 contended that the carriage 
of the contraband goods, forming the whole of 
her cargo upon a continuous voyage or transit 
which waB to end in enemy territory, renders 
the vessel subject in law to confiscation and con
demnation, whatever the state of knowledge of 
the owners or the master may have been.

I f  the Crown succeeds in the first contention 
upon the facts, the legal question need not be 
decided. But the question of law has been 
fully argued; and as it is one of considerable 
and general importance, and the parties are all 
anxious that it  should he decided, I  have thought 
it right to pronounce the judgment of the court 
upon this point also.

I t  is not necessary to repeat what I  said about 
the facts when the cargo was condemned. The 
charter-party was made on the 27th March 1915, 
and purported to be signed by Mr. Svarrer, the 
master, and Mr. William Engelbrecht, the char
terer. Where it was signed I  was not told. The 
vessel was at Hamburg at the time. She had been 
lying at Hamburg from the 16th Sept. 1914. Her 
last voyage had been from Venezuela to 
Hamburg with a cargo of dividivi for Mr. 
Isidore Weil. 'The voyage had commenced 
before the war. She was given a clearance cer
tificate to continue that voyage by one of His 
Majesty’s boarding ships off our shores on the 
3rd Sept. 1914. The vessel lay at Hamburg 
from the 16th Sept. 1914 until the 1st April 1915, 
when she started upon her outward voyage under 
the charter-party referred to. She had been 
chartered for other voyages in previous years by 
Mr. Isidore Weil to carry divi-divi to Hamburg. 
On all these voyages Mr. Svarrer was the master 
of the vessel. What he did, or where he was, 
while the vessel lay at Hamburg, or when the 
charter-party was signed, his affidavit does not 
disclose. He says that the charter-party was 
arranged between Mr. Hans Hansen Clausen and 
the said Mr. William Engelbrecht. He gives no* 
information whatsoever as to the position of Mr. 
William Engelbrecht, nor as to any communica
tions with him.

The Danish Insurance Institute informed the 
said Mr. H . H. Clausen before the voyage began 
that divi divi had been declared contraband by 
the English. They did not in their communica
tion distinguish between conditional and absolute 
contraband. When the ship left Hamburg on her 
outward voyage she proceeded through the Kaiser 
Wilhelm Canal. Earlier in the proceedings I  
decided that Mr. William Engelbrecht. of 
Amsterdam, was a mere tool of Mr. Isidore Weil, 
of Hamburg. He filed no evidence Later he and 
Mr. Isidore Weil fell out, and Messrs. Toe, Laer, 
and Co., of Amsterdam, were installed by Mr. 
Isidore Weil in Mr. William Engelbrecht’s place, 
and were, by Mr. Isidore W eil’s arrangement, to 
be called “ Smith ” in any cables which might be 
sent. The shippers, Messrs. Juan E. Paris and 
Co., were the same firm who had sent the previous 
cargoes of divi-divi to Mr. Isidore Weil, at 
Hamburg, on the same vessel with M r. Svarrer as 
master. No evidence was given of any business 
acquaintanceship or connection between the 
shippers and Mr. William Engelbrecht. I  cannot 
accept the bald uncorroborated story of the 
master that neither he nor the owners had any 
knowledge or suspicion that the goods had an 
enemy destination or were enemy property, or

that they were contraband cf war. The last 
statement is refuted by the letter of the 
29th March 1915 from the Danish Insurance 
Institute to Mr. H . H . Clausen informing him 
that divi-divi was contraband.

On the whole of the facts I  think that the right 
conclusion is that the master and the owners 
knew that the goods laden on board this vessel 
were destined for Mr. Isidore Weil in Hamburg; 
and that the master of the vessel knew this when 
he put forward Mr. William Engelbrecht as the 
bond fide  neutral consignee in order to form the 
basis of his support of the owners’ claim. I t  is 
hardly necessary to add that the claims for the 
release of the ship, and for freight, expenses, &e., 
are all barred.

I t  remains to consider the question of law. I t  
can be done with more brevity, because I  have 
expressed my views upon the penalty attaching to 
vessels carrying contraband in the judgment pro
nounced in the case of the steamship H akan  
(ub i sup ).

I t  has been argued that the present case is 
distinguishable from The Hakan  (ub i sup.), on 
the ground that the voyage of The H akan (ub i 
sup.) was to an enemy port, whereas the voyage 
of The M aracaibo  was to a neutral port, and 
that her cargo was only condemnable because it 
was carried over part of a “ continuous voyago ” 
to the enemy in enemy territory. The principles 
on which The H akan  (ub i sup.) judgment was 
based, it was said, did not apply to “ continuous 
voyage ” cases. I t  waB contended that in these 
latter cases knowledge must still be proved, and 
proved affirmatively, by the captors. There does 
not seem to me to be any good reason for any 
such distinction.

A vessel may be carrying conditional contra
band to an enemy port, but it  is only in certain 
cases—e g., where it is proved that the contra
band was destined for the enemy Government or 
forces, or for a base of supply—that they can be 
condemned. A  vessel may also he carrying 
absolute contraband to a neutral port; but, 
again, it  is only on proof that the contraband 
goods were destined, by transhipment or land 
transit, for the enemy country, that they are 
subject to condemnation. The effect on belli
gerents would be similar in either case. The 
trade, if successful, would in both cases be 
injurious to the belligerent entitled to make the 
capture, and helpful to the enemy. I t  is difficult 
to see why the penalty in the case of the vessel 
should be different.

I t  is to be noted that art. 40 of the Declaration 
of London applied to the carriage even of condi
tional contraband by continuous voyage and 
transit over land where the enemy country has 
no seaboard. Knowledge did not enter into 
the question. The vessel suffered the same 
penalty.

I  think that in the present state of the law 
as agreed and understood between nations the 
element of knowledge of the owners or the master 
of the vessel has been eliminated altogether, where 
such a proportion of contraband is being carried 
as forms half of the cargo in weight, bulk, value, 
or freight. This principle applies, in my view, 
whenever the vessel carries that proportion or 
amount of confiscable contraband (absolute or 
conditional), whatever the circumstances or the 
facts may be which make it subject in law to con-
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fiscation. In  other words, if a vessel proceeding 
to a neutral port carries such a cargo as is properly 
captured as prize because it is absolute or condi
tional contraband destined ultimately for enemy 
territory, or for enemy forces or bases of supply, 
the offence of the vessel is the same as if she was 
carrying conditional or absolute contraband to an 
enemy port; and it would seem to me that the 
same penalty in respect of the vessel should 
follow. I f  it  is not necessary to prove the know
ledge of the owners in the one case, it  ought not 
to be so in the other. I  cannot see the reason for 
a distinction between the two cases either in logic 
or in practice.

The trade in contraband, though one in which 
neutrals may like to engage, is necessarily of a 
risky nature. Great risks often mean huge 
profits. But the risks are ascertainable. And if 
belligerents are to avail themselves of their 
acknowledged rights to capture at sea, neutrals 
must, in order to garner the profits, either face 
the risks and the ensuing penalties, or provide for 
them by their contracts, or protect themselves 
from them by insurance.

The practical rule (adopted in the H akan  case 
(ub i tu p .) of making the quantitative or qualitative 
extent of the contraband the te3t instead of know
ledge avoids the necessity for the courts embark
ing upon the very difficult and often unsatisfac
tory inquiry as to the state of mind or the extent 
of information of the persons concerned. From 
experience in this court I  can testify to the diffi
culty. The tribunal might often feel a certainty 
that knowledge existed which would satisfy any 
conscientious person, without being able, perhaps, 
to set out step by step sufficient or precise proof of 
it. Experience also shows not only the ingenuity 
and multitudinous character of the devices and 
shams resorted to in carrying on contraband 
trading, but how often it is only by the intercep
tion of letters, or cables or wireless messages, 
that the deceptions can be detected and dis
closed.

And even if there is not, in truth, any actual 
knowledge, is the trader to defeat belligerent 
rights by taking care not to know by a species of 
“ voluntary ignorance ” ?

I  hazard the opinion that not many of the ship
owners or masters of ships belonging to the Scan
dinavian or Dutch countries are suffering from 
any want of knowledge of how articles of a con
traband character are sent to Germany either by 
water or by land from neutral ports, which could 
not reach Germany by direct voyages to her own 
ports. Knowledge of the destinations of such 
articles in particular cases may be difficult to 
establish by actual and direct proof. I f  the rule 
of law is now as I  have stated it, Prize Courts will 
be able to do substantial justice and to act in 
accordance with the law, without any appre
hension in the mind of anyone that their con
clusions are founded on suspicions rather than on 
facts established by strict proof.

For the reasons which I  have given, I  decide 
that upon the facts the Maracaibo must have 
been condemned on the ground of the knowledge 
of the owners and the master; and, further
more, that the principles of The H akan  (ub i sup.) 
decision apply to “ continuous voyages,” and that 
therefore in law, apart from any question of 
knowledge, the Maracaibo must be condemned.

There will be no order as to costs.

I  give leave to appeal if the appeal is entered 
within six weeks, and I  fix the security for costs 
at 3501

Solicitor for the Procurator-General, Treasury 
Solicitor.

Solicitors for the claimants, Stibbard, Gibson, 
and Co.

Court of |uirieature.
COURT OF APPEAL.

Nov. 1 and 2, 1916.
(Before S w i n f e n  E a d y  and B a n k e s , L.JJ. and 

A. T. L a w r e n c e , J.)
O w n e r s  o f  S t e a m s h i p  N o l i s e m e n t  v . B u n g e  

a n d  B o r n , ( a )

A P P E A L  F R O M  T H E  K IN G 'S  B E N C H  D IV IS IO N .

C harter-party— La y  days— Completion o f loading  
before exp ira tion o f lay days— Acceptance o f 
dispatch money— F a ilu re  to free ship as soon as 
possible— Whether charterers liab le  in  damages. 

B y  a charter-party dated the ls i Feb. 1915 a steamer 
was to be loaded at an Argentine po rt and to 
proceed therefrom as ordered by the charterers to 
a European p o rt as po rt o f discharge. D ispatch 
money at the rate o f 151 per day was payable 
fo r  a ll tim e saved in  loading, and the char- 
levers had the r ig h t to keep the steamer fo r  
tw en ty-four hours a fte r completion o f loading, 
fo r  the purpose o f settling accounts. The steamer 
was loaded nineteen days before the exp ira tion  
of the lay or loading days, and in  respect o f the 
nineteen days the charterers received dispatch 
money. Owing to delay by the charterers in  
deciding as to the po rt o f call, the steamer was 
kept w a iting  fo r  the b ills  o f lad ing  and orders 
fo r  three days. The shipowners claimed damages 
in  respect o f this delay, and in  a rb itra tio n  p ro
ceedings were awarded 3001, being damages at 
the rate o f  1501 fo r  two days.

Held, that the charterers were entitled to dispatch 
money fo r  the days saved in  loading, but that, 
when the loading was completed, they were not 
entitled to detain the ship, even i f  the lay  days 
had not expired, and tha t the damages fo r  
detention, not being provided fo r  by the charter- 
p a rty , were at large, and the a rb itra to r had 
power to award the shipowners 3001 as such 
damages.

Decision o f A tk in , J. (13 Asp. M ar. Law  Cas. 364; 
114 L . T. Rep. 850; (1916) 1 K . B. 805) reversed.

A p p e a l  b y  t h e  p l a i n t i f f s  f r o m  a  d e c is io n  o f  
A t k i n ,  J. o n  a n  a w a r d  i n  t h e  f o r m  o f  a  s p e c ia l  
c a s e  s t a t e d  b y  a n  a r b i t r a t o r .

By a charter-party dated the 1st Feb. 1915, 
made between the owners of the steamship 
Nolisement and Ernest A. Bunge and J. Born 
(hereinafter called “ the charterers ” ), it was 
agreed (by clause 2) that the steamer should with 
all convenient speed after arrival at Montevideo 
proceed as ordered by the charterers to various 
ports or places to receive a full and complete 
cargo of wheat or other grain.
(a) Reported by E dw ard J. M. Ch a p l in , Esq., Barristor-at Law
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By clause 4 the steamer when loaded was to 
proceed to one or other of various European 
ports at the master’s option for orders, “ unless 
these be given to him by the charterers on sign
ing bills of lading to discharge at a safe port on 
the Continent. . .

By clause 13 the steamer was to load at a 
certain rate (the details of which are not material 
to this report), otherwise demurrage to be paid at 
the rate of 3d. sterling per ton per running day, 
the time for loading to commence twelve hours 
after written notice to be given by the master to 
the charterers or their agents that the steamer 
was ready to receive cargo.

By clause 16 dispatch money, which was to be 
paid to the charterers before the steamer sailed, 
was payable for all time saved in loading at the 
rate of 15/. sterling per day.

By clause 30 disputes were referred to arbi
tration.

The cargo was duly loaded under the said 
charter-party and a dispute arose between the 
parties as to what damages (if any) the owners 
were entitled to receive in consequence of the 
steamer being unable to sail from her port of 
loading for three days after she was ready to sail 
and the loading was completed owing to the 
failure of the charterers to make out the bills of 
lading,(they not having made up their minds as 
to the port of discharge, although they had 
decided to give orders as to the destination 
pursuant to clause 4 (sup.) on signing the bills of 
lading.

The loading of the vessel proceeded so rapidly 
that it was completed nineteen days before the 
lay days were completed, and the charterers 
received in account dispatch money in respect of 
those nineteen days.

The arbitrators having failed to agree, their 
umpire found the following facts in a special 
case:

T h a t on the  16th M arch 1915 a t 4 p.m. the  load ing o f 
the steamship Nolisem ent was finished, and a t th a t tim e 
the  master applied fo r h is b ills  o f lad ing  and orders as 
to  destination fro m  the charterers, b u t the same were 
no t forthcom ing. The steamer was kep t w a itin g  fo r the 
b ills  o f lad ing  and orders fo r three days, v iz ., u n t il 
4 p.m. on the  19th M a rch  1915, ow ing to  the charterers, 
who had decided to  g ive orders fo r the  d ischarg ing p o rt 
on signing b ills  o f lad ing, no t having made up th e ir 
m inds as to  the p o rt to  w hich they should order the 
steamer. The Bteamer Bailed a t 5 p.m. on the  said 
19th M arch  1915. I t  was agreed between the parties 
and I  find  th a t the  charterers had the  r ig h t to  keep the  
steamer fo r tw en ty -fou r, hours fo r the  purpose of 
se tt lin g  accounts, and th a t the dispute arises in  re la tion  
to  tw o  rem ain ing days th a t the steamer was kep t 
w a iting .

I  find  as a fa c t th a t the  steamer was kep t tw o  dnys 
over and above the said tw e n ty -fo u r hours ow ing to  a 
breach by the charterers o f th e ir  ob liga tion  to  present 
to  the capta in the b ills  o f lad ing  and orders as to  the 
p o rt of discharge.

I  fa r th e r find  the fa c t th a t the owners pa id to  the 
charterers on accounts made ou t by the charterers d is
patch money pursuant to  clause 16 o f the cha rte r-pa rty  
on the foo ting  th a t the loading o f the steamer was com
pleted a t 4 p.m. on the 16th M arch  1915, and th a t they 
included in  th e ir account fo r  dispatch money the tim e 
the cap ta in  was w a iting  fo r his b ills  o f lad ing and 
orders, and th a t the tim e taken was no t pa id under any 
m istake of fac t.

J The charterers contended : —
(а) T h a t the  load ing tim e  granted by  the  charter- 

p a rty  no t hav ing  been exceeded, the shipowners were no t 
en title d  to  c la im  fo r demurrage or detention, b u t on ly to  
a re tu rn  of the  dispatch money so pa id under a m istake 
o f fact.

(б) A lte rn a tive ly , th a t i f  the shipowners were en titled  
to  c la im  fo r  the tim e  occupied a t the  po rt o f load ing in  
w a itin g  fo r orders, th e ir  c la im  should be fo r a re tu rn  of 
the  dispatch money paid fo r  the tw o  days on the ground 
th a t the fre ig h t was based on ten days being ocoupied 
in  loading, or, in  the a lte rna tive , th e ir c la im  should be 
fo r  demurrage a t the cha rte r-pa rty  rate.

[T here  were o ther contentions w hich are im m a te ria l 
to  th is  re p o rt.]

The shipowners contended:—-
(a) T h a t on com pletion of the  load ing o f the steamer 

the  charterers were bound w ith in  tw e n ty -fo u r hours to  
present to  the  cap ta in  his b ills  o f lad ing  and orders and 
so enable the steamer to  sail.

(b) T h a t on the  exp ira tion  o f the said tw en ty -fon r 
hours the steamer was en titled  to  proceed to  sea, and 
th a t, having been prevented fo r tw o  days fro m  doing so 
ow ing to  the w ron g fu l action o f the charterers in  not 
g iv in g  orders and presenting the b ills  o f lad ing, they 
were e n titled  to  c la im  damages fo r  such detention.

(c) A lte rn a tive ly , th a t, hav ing pa id the charterers 
d ispa tch money fo r  the unexpired tim e w ith in  w hich 
they were bound to  load the  steamer, the load ing tim e 
m ust be taken to  have expired on the  com pletion o f 
the  load ing, and th a t fo r any tim e  du ring  w hich the 
steamer was prevented from  sa iling  by  the  charterers 
they were en titled  to  c la im  damages fo r such detention 
sub ject to  a llow ing  the  charterers tw e n ty -fo u r hours fo r 
m aking ou t the accounts and the  b ills  o f lad ing  and 
g iv in g  orders.

Subject to the opinion of the court, he found 
that the shipowners were right, and were entitled 
to 300/. and costs. Alternatively, if the charterers 
were correct, he awarded that they should only 
pay 30/. to the owners. He also found that, 
assuming the damages should have been assessed 
upon the basis of the demurrage rate, they came 
to 94/. 14s.

By clause 12 of the charter-party :
L a y  days sha ll no t commence before the 1st M arch 

1915, unless charterers begin load ing sooner, and, should 
the steamer no t be ready to  load by  6 p.m . on the 
31st M arch  1915, charterers sha ll have the  op tion of 
cancelling.

Atkin, J. held that, the loading time granted 
to the charterers not having been exceeded, 
the shipowners were not entitled to claim for 
demurrage or detention, but only to a return of 
the dispatch money as money paid for a con
sideration which had failed.

The shipowners appealed.
Sir M aurice H i l l ,  K.C. (W .N . Baeburn  with 

him) for the appellants.—The charterers had no 
right to detain the ship after she was once loaded. 
The fact that she was loaded at an accelerated 
rate is immaterial in this regard, except as 
regards the dispatch money. When once the 
ship was loaded, it was the duty of the charterers 
to present the bills of lading so as to enable the 
ship to sail:

Moel T ryvan  S h ip  Company v. K ruger and Co., 
10 Asp. M a r. La w  Cas. 416, 465 ; 96 L . T . Rep. 
429, a t p. 432 ; (1907) 1 K . B . 309, a t p. 819; 
97 L . T . Rep. 143 ; (1907) A . C. 272
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O rie n ta l Steamship Company y. T y lo r , 7 Asp. M ar. 
Law  Cas. 377 ; 69 L .  T . Rep. 577 ; (1893) 2 Q. b ’ 
518.

Secondly, the charterers, having received dispatch 
money for the days saved in loading, cannot be 
heard to say that the loading was not completed 
on the date from which they claimed and received 
dispatch money:

O akv ille  Steamship Company L im ite d  v. Holmes , 
5 Com Cas. 48.

D. C. Leek, K.C. (R. A. W righ t with him) for 
the respondents.—On the true construction of the 
charter-party the charterers had a number of 
days in gross in which to load, and, provided they 
loaded within those days, there could be no 
detention of the ship. In  any case, if  the ship 
had not been so detained she would have lost time 
at the port of call, so little or no damage 
resulted to the shipowners. The charterers were 
under no obligation to present any bills of lading 
to the master at all, and, the facts in O rienta l 
Steamship Company v. Tylor (sup.) being different, 
that case has no bearing on this. Assuming the 
shipowners are entitled to damages for demur
rage, those damages are assessed by clause 13 of 
the charter-party, and the arbitrator was not 
entitled to assess the damages except under 
that clause. The shipowners are entitled to a 
return of the dispatch money for the two days.

Nov. 2, 1916.—Sw in f e n  E a d y , L.J.—This is 
an appeal of the owners of the steamship Nolise- 
ment from the judgment of Atkin, J. upon a 
special case stated by an umpire. The question 
arises in respect of a charter-party dated the 
1st Feb. 1915, whereby the ship Nolisement was to 
proceed to the River Plate and there load a full 
and complete grain cargo. The charter-party 
provides for the rate at which the steamer is to 
be loaded, and it provides for dispatch money. I t  
appears from the facts stated in the case that the 
ship was loaded in eight days and earned dispatch 
money for about nineteen and a quarter days, and 
was duly paid on that basis, but her sailing was 
delayed for three days after the loading was com
pleted. The umpire found that there was an 
agreement between the parties that the detainer 
for one day was proper. He says: “ I t  was 
agreed between the parties and I  find that the 
charterers had the right to keep the steamer for 
twenty-four hours for the purpose of settling the 
accounts, and that the dispute arises in relation 
to the two remaining days that the steamer was 
kept waiting ’’—in other words, after the steamer 
was fully loaded, at the expiration of the eight 
days that it took to load her, she was detained a 
further three, one of which was justified; and so 
the claim was in respect of the remaining two 
days that she was detained. The umpire states 
why she was detained. He says that she was 
unable to sail from her port of loading for three 
days after she was ready to sail and the loading 
was completed, owing to the failure of the char
terers to make up the bills of lading, as they had 
not made up their minds as to the port of dis
charge, although they had decided to give orders 
as to the destination pursuant to clause 4 of the 
charter-party on signing the bills of lading. So 
that the reason for the detention for the two days 
was that the charterers were unable to make up 
their minds as to the port of discharge; and it is 
n respect of the claim for that two days’ deten

tion that the owners’ claim went to arbitration. 
There were two arbitrators and an umpire, and 
the umpire made his award in an alternative 
form. He first found that the claim of the ship
owners was well founded, and that there was 
payable by the charterers to the owners a sum 
of 3001. in respect of the detention of the ship. 
Then he awarded, in the alternative, that, if his 
award was wrong and the contention of the char
terers that at most only dispatch money for those 
two days should be returned, then he found 
that 30/. waB the dispatch money that was 
payable to the owners. Then, in a further 
alternative, the umpire awarded that, if  his 
award was wrong and if the contention of 
the charterers was wrong as to the return 
of dispatch money, but that the right to 
damages was to be ascertained on the basis of the 
demurrage rate in the charter-party, then he fixed 
that amount at 94/. 14s. The umpire having 
made his award in that alternative form, the 
matter came before the learned judge, who 
decided, not in accordance with the first finding, 
but that there was no liability upon the charterers 
in respect of the detention of the ship; and that 
they were entitled as of right to detain the ship 
for all the lay days—that is to say, for the period 
of time that was necessary for the loading of the 
ship, if  she had been loaded only according to 
the rate of loading prescribed by the charter- 
party. But he says on that footing that, although 
the charterers had the right to detain the ship 
for the whole of the lay days, nevertheless they 
could not claim dispatch money when the ship 
was detained in respect of those two days, and 
the shipowners had gained nothing by the 
accelerated rate of loading; and, therefore, he 
held that the dispatch money in respect of the 
two days was money paid without consideration, 
and the charterers must return to the owners that 
amount.

From that judgment the owners appeal; they 
contend that they are first entitled to damages 
for the detention of the vessel; secondly, that 
there is no contract rate of damage, that the 
damage is at large; that the umpire, a business 
man, a man in the shipping world, has arrived at 
a sum which is a fair and reasonable sum, and 
which there is no ground to disturb ; and that in 
other respects the award is right.

The charter-party provides, by clause 4, that 
the steamer being loaded “ shall with all reason
able speed therewith proceed to St. Vincent 
(Cape Verdes), or Las Palmas, or Teneriffe 
(Canary Islands), or Madeira or Dakar, at the 
master’s option, for orders (unless these be given 
to him by charterers on signing bills of lading).” 
So that the charter-party gives to the charterers 
the option, on signing bills of lading, to name the 
port of discharge; and it is on that option that 
the umpire finds that the charterers had decided 
to give orders as to the destination on signing 
bills of lading—that is to say, the charterers had 
decided, not that the ship was to sail and call for 
orders, but that the port of discharge was to be 
named by them on signing bills of lading, but 
before the ship sailed, but they had not made up 
their minds as to the particular port. Then the 
provision for lay days is in this way. Clause 12 
provides that the lay days shall not commence 
before the 1st March 1915 unless charterers begin 
loadingsooner; and.shouldtliesteamernot be ready
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to load by 6 p.m. on the 31st March, the charterers 
should have the option of cancelling ; and then by 
clause 13 it provides for the rate of loading : “ The 
steamer shall be loaded at the rate of 225 tons per 
running day up to the first 3000 tons, and at the 
rate of 400 tons per running day for any quantity 
above 3000 tons, Sundays and holidays excepted, 
otherwise demurrage shall be paid ” at a certain 
specified rate. The parties have worked out, and 
there is no dispute between them as to this, the 
number of days which that rate of loading would 
give the vessel to load ; having regard to the eight 
days that were occupied in the actual loading, 
there were nineteen or nineteen and a quarter in 
respect of which the dispatch money was payable. 
But it will be observed that demurrage is only 
payable under clause 13 if the steamer is not 
loaded at the agreed rate. I t  says the steamer 
Bhall be loaded at a particular rate, otherwise 
demurrage is to be paid. Tbe steamer was loaded 
at an accelerated rate; and, in my opinion, the 
fact that after loading she was detained would 
give no claim to demurrage under that clause, 
and, therefore, that clause does not give any con
tract rate for detention of the steamer after Bhe 
is fully loaded. I t  is merely that, unless she is 
loaded at a particular rate, demurrage shall be 
paid; and in this case, the steamer having been 
loaded at an accelerated rate, no claim can arise 
under that clause. Then clause 16 provides for 
dispatch money, which the vessel earned and 
received; and clause 20 provides for advance 
freight; and clause 21 provides for the signature 
of tbe bills of lading: “ The master to sign bills 
of lading in the form indorsed hereon, at any rate 
of freight that the charterers or their agents may 
require, but any difference in amount between 
the bills of lading freight, and the total gross 
chartered freight, as above, shall be settled at 
port of loading before the steamer sails; if in the 
Bteamer’s favour, to be paid in cash on (or) before 
signing bills of lading ; if in charterers’ favour, 
by usual master’s bill payable five days after 
arrival at port of discharge, or upon collection of 
freight (whichever occurs first), and such bill is 
hereby made by owners a charge upon bill of 
jading freight, and the said freight is hereby 
hypothecated as security for said bill.” So 
that the master was under an obligation to sign 
bills of lading at any rate of freight that the 
charterers or their agents might require ; and 
that, no doubt, was a provision for the benefit 
of the charterers, who could have required the 
master to sign bills of lading, and, of course, 
before sailing. Under those circumstances one 
must consider, in the first place, that it is the duty 
of the charterers to prepare and present the bills 
of lading. In  the case of Moel T ryvan Ship  
Company v. K ruger and Co. (10 Asp. Mar. Law 
C sb. 416; 96 L. T. Rep. 429, at p. 432; (1907) 
1 K . B. 809, at p. 819) the President, Lord 
Gorell (Sir Gorell Barnes as he then was), after 
considering the terms of the contract, said he 
was proposing to apply to the terms of the con
tract one or two well-known propositions : and 
the second proposition he puts is this: “ That, as 
a matter of business—and it necessarily must be 
bo—the charterer has to prepare the bills of 
lading; he has to select how many parcels of 
goods he wishes the shipment to be divided into, 
and whether he will send the bills of lading to 
certain specific persons named or have them made

out to order and indorse them. I t  is obvious that 
it  must be for the charterer, if he wishes to have 
bills of lading signed, to make out the bills of 
lading and tender them for signature.” Here, of 
course, it  is essential that they should be made 
out by the charterers, because the rate of freight 
to be mentioned in the bill of lading is to be the 
rate of freight directed by the charterers.

I f  that is their duty, then within what time 
and when ought the charterers to make out 
the bills of lading and present them to the 
master P In  the case of O rien ta l Steamship 
Company v. T y lo r (7 Asp. Mar. Law Cas. 377 ; 
69 L. T. Rep. 577; (1893) 2 Q. B. 518, at p. 523) 
Lord Esher said: “ Now, with regard to what 
time is the signing of the bill of lading to be 
determined P What is the time at which, or from 
which, you are to calculate the necessity or tbe 
obligation to sign the bill of lading ? I t  is not 
from the sailing of the ship; it is from the loading 
of the cargo. No captain has authority to sign a 
bill of lading unless there is cargo on board, and 
he has only authority to sign for the cargo which 
is on board. But when there is a cargo on board, 
what is the time within which the bills of lading 
are to be signed ? The bills of lading are almost 
invariably signed before the ship sails. Take an 
ordinary charter, where there are not the words 
‘ or agent ’ in it, where the bills of lading are to 
be signed by the captain only : is it  not elemen
tary to say that those bills of lading are to be 
signed before the ship sails P I t  is obviouB, in 
almost every case, the bill of lading is signed 
before the ship sails, and the time from which you 
are to determine the obligation as to the time of 
signing the bill of lading is from the time of 
ioading the cargo. Therefore, the time for the 
signing of these bills of lading is to be 
calculated from the time of the loading on 
board.” Then, a little later on, he points out 
that the charterers ought to have presented the 
bills of lading almost immediately— that is to say, 
within a reasonable time after the ship was 
loaded there was an obligation on the charterers 
to present the bills of lading. Not having done 
so, was it any breach of duty by the charterers 
to detain the ship beyond the stipulated number 
of lay days ? The learned judge has held that it 
was not. In  his judgment he says that the true 
view is that the charterer had a stipulated period 
of lay days during which he may delay the ship 
at the port of loading without incurring liability 
for demurrage or for damages. In  other words, 
he commits no breach for detaining the ship for 
that particular period. Of course it may well be 
that if all the lay days are consumed in loading, 
then there is no breach for which the charterer 
is liable; but in a charter-party in this form, 
where the ship is fully loaded at an accelerated 
rate, the charterer has no right to detain the 
ship after she is loaded. The charterer has no 
right under a contract in this form to say: 
“ Although I  might have taken more time to 
load the ship than I  did, although I  might 
have taken another nineteen days to load the 
ship, yet after the ship is fully loaded I  can 
detain her for the rest of the period that I  
might have occupied in loading without being 
liable in damages for forfeiting or not retaining 
any right to the dispatch money.” In  my 
opinion, in a charter-party in this form the char
terer had no such right, and, after the expiration
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of the one day allowed by the parties, it was a 
breach by the charterers to detain the ship by not 
presenting the bills of lading and enabling the 
ship to sail.

Then the learned judge has held that accept
ance of the dispatch money did not prevent the 
charterers saying that they were under no obliga
tion to let the ship sail before the lay days expired; 
and that the charterers could not retain, the two 
days’ dispatch money. I  am of opinion that the 
charterers had earned and were entitled to retain 
the dispatch money. In  clause 16 dispatch 
money which is to be paid to the charterers 
before the steamer sails shall be payable for all 
time saved in loading at a certain rate. The 
time was saved in loading her. True it is the 
ship was afterwards delayed, but, according to 
the terms of the contract, the dispatch money is 
payable for time save in loading; and when once 
it is ascertained that nineteen or nineteen and a 
quarter days were saved in loading the ship, then 
the dispatch money became payable for that 
tim e; and the charterers were entitled to receive 
and retain it, although they might also be liable 
in damages for afterwards detaining the ship.

Then the next question is : Is there any con
tract rate for damages P I  can find none. I  have 
already pointed out that the demurrage payable 
if  the steamer does not load within the contract 
time is inapplicable; and I  can find no contract 
for the payment of damages where the ship is 
detained. Where the umpire finds that she is 
unreasonably detained for two days at the port of 
loading, the damage is such sum as may reason
ably be taken to be within the contemplation of 
the parties for the breach of it. I t  has been 
referred to a commercial umpire, and he has 
awarded the sum of 300Z. as damages. I t  is urged 
by counsel for the defendants that the damages 
were practically n il, because they were damages 
for detaining the ship two days at the port of 
loading, and, by reason of that detention, a deten
tion later on in the voyage at the port of call was 
obviated; and that otherwise, as she would have 
had to call for orders, she at all events would 
have been detained under the contract for twenty- 
four hours there; and if it is a question of only 
two days at the port of loading, it is merely 
detaining her two days there instead of later on a 
similar number of days when she calls at the 
port of call for orders. In  my opinion as a matter 
of law that cannot be sustained. They are matters 
to be considered in arriving at the true amount 
of damage. The ship may not have been detained 
for that time at the port of call. A  commercial 
arbitrator takes those matters into consideration.
I  think it was rather put before him, having 
regard to the contention of the owners, that “ in 
calculating the damages regard must be had to 
the terms of clause 22 and the consequent saving 
to the shipowners by reason of waiting for orders 
at the loading port of time which would otherwise 
have been lost in calling for orders and waiting 
for twenty-four hours or more for orders under 
clause 22.” Of course, the commercial arbitrator 
may well say that, having regard to the state of 
business, the ship would not have been detained 
for that time, or anything like i t ; but that is a 
matter for the umpire merely to take into con
sideration with all the rest of the facts of the case 
in ascertaining the amount of damages. I  am of I 
opinion that there is no contract rate, that the I

dispatch money does not apply, that the demur
rage rate does not apply by contract, and that, 
therefore, the damages were open to be assessed 
by the arbitration tribunal; and, the amount 
having been assessed at 3001, 1 see no ground for 
disturbing that assessment.

In  my opinion the judgment below ought to be 
reversed ; and the judgment should be in accord
ance with par. 1 of the umpire’s award.

B a n k e s , L.J.— I  a g r e e .
As presented to the arbitrators and umpire, it 

does not appear to me, from the statement of the 
case, that the charterers disputed their liability to 
pay something to the shipowners ; but they con
tend that it  ought to be limited to the amount of 
the dispatch money, which they alleged had been 
paid under a mistake of fact. When the matter 
came before Atkin, J. the argument which was 
developed and the case which was presented to 
the learned judge was this : that the charterers 
were under no obligation to present any bills of 
lading to the master at all, but in any event, 
having regard to the provision in the charter- 
party with regard to the lay days, the time which 
the shipowners contended had been wrongly 
occupied falling within the named lay days, the 
charterers were under no obligation to pay any 
damages at all ; and, secondly, that with regard 
to the payment of dispatch money, the right 
ground upon which to put that question was that 
there had been a total failure of consideration, and 
that the money was properly repayable to the 
shipowners.

To take the second point first. The provision 
in the charter-party dealing with the dispatch 
money is contained in clause 16, and it provides 
that dispatch money shall be payable for all time 
saved in loading; and that is a short and 
convenient way of expressing what the parties 
meant. But time saved in loading must mean for 
any portion of the full time allowed by the 
charter-party for loading which remains after 
the vessel has been fully loaded, and for that 
time the language of the clause is plain that dis
patch money has to be paid. Therefore dispatch 
money under this case in the contract had to be 
paid for the full period which remained between 
the completion of the loading and the last day 
allowed under clause 13 for the operation of 
loading. I f  the construction adopted by Atkin, J. 
with regard to the other question in dispute is 
accepted, this, as it seems to me, extraordinary 
and absurd result follows: that dispatch money is 
payable under the terms of the charter in respect 
of a period of time during which the ship is not 
free to sail, and not free to sail owing to the aotion 
of the charterers. That difficulty was, no doubt, 
felt by the parties when they were at the arbitra
tion, and they tried to get out of it  by saying that 
the dispatch money had been paid under a 
mistake of fact. That way of getting out of the 
difficulty obviously fails. Then another attempt 
was made, and this attempt was accepted by 
Atkin, J. I t  was said: “ The money ought 
not to be retained by the charterers becauuBe 
of the total failure of consideration.” Now, 
I  am quite unable to accept that view of the 
position. I t  seems to me that the consideration 
for the payment of dispatch money was diligence 
in loading, and, so far from there being a total 
failure of consideration, it seems to me that the 
facts show that the consideration was fully



MARITIME LAW CASES. 529
Ct . of  A p p .] Ow n e r s  of  St e a m s h ip  N o l is e m e n t  v . B u n g e  a n d  B o r n . [O t . of  A p p .

executed. I d those circumstances, I  can see no 
ground at all for coming to the conclusion that 
this dispatch money in respect of those two par
ticular days was not properly payable.

That brings me now to consider the first ques
tion, and that depends upon the proper con
struction of this particular charter-party. 
Atkin, J. has treated the charter-party and 
this clause 13 as though it gave some right to the 
charterers and some right in respect of the ship, 
and a right in respect of the ship that was 
not limited to the time actually occupied in 
loading, hut a right in respect of the ship which 
extended to the full period which might have been 
occupied, but which was not in fact occupied.

In  my opinion, that is not the correct view of 
clause 13 of the charter-party. I t  does not specify 
any number of lay days at a l l; but, so far from 
giving the charterers a right, in my opinion, the 
correct view of this clause is that it  places them 
under an obligation, and the obligation is to load 
at a certain minimum rate, and there is a further 
obligation that if they do not so load they must 
pay demurrage at a certain agreed rate. That is 
the effect of the clause, as it seems to me—a clause 
indirectly, you may say, conferring a right, 
because of the obligation it places upon them; 
but the primary effect of the clause is to place 
them under an obligation to load at a certain 
minimum rate, and an obligation that, if  that 
fails, they are to pay demurrage at a certain rate. 
I f  they fail in performing the obligation, the 
penalty is to pay demurrage. I f  they, fulfil the 
obligation and do not occupy the full time which 
they were entitled to occupy, they receive dispatch 
money. I f  they occupy the exact time, they 
neither pay demurrage nor receive dispatch 
money. I f  that is the correct view of the clause, 
the right upon which the learned judge founded 
his decision does not appear to me to exist, and 
the charterers have no right to say: “ Although 
we did not occupy the time which the charter- 
party allowed us to occupy, we are still in a 
position to claim the right to detain the ship in 
the sense of refusing to take action which will 
allow her to depart just as long as we please, so 
long as our full loading time is not exceeded.”

The next point is thiB ; that, assuming the view 
of the contract to be right that when the ship is 
once fully loaded any right (if you call it  a right) 
of the charterers in respect of the ship ceases, 
then the question arises, what is the position of 
the parties with reference to the bills of lading P 
I  suppose in practice in almost every case the 
charterers desire that there shall be a bill of 
lading, and the owner of the ship, or his repre
sentative, the master, also desires that there 
shall be a bill of lading ; and a certain amount of 
time is necessarily occupied in preparing the 
necessary document or documents and submitting 
them to the master; and in this particular case 
the parties are agreed that a reasonable time 
would be twenty-four hours. Is there any 
obligation upon the charterers under those 
circumstances to present a bill of lading? I  
should certainly have thought there was; but 
this case, it  seems to me, goes beyond that, 
because it does not rest upon ordinary com
mercial practice. I t  appears to me that upon 
the correct reading of clause 21 there is an 
obligation upon the charterers to present bills of 
lading, and on the master to sign them. The 

V ol. X I I I . ,  N . S.

obligation is not inserted there in the interest of 
the charterers only. I t  seems to me that the 
provisions of the clause are for the mutual benefit 
of the master and the charterers. In  this 
particular contract it  is obviously within the 
contemplation of the parties that the bill of 
lading is to be presented by the charterers to 
the shipowner or master. Under those circum
stances, within what time P As I  have said, the 
parties have agreed that twenty-four hours would 
be a reasonable time. I f  it  is within the con
templation of the parties that the act shall be done, 
there shall be an implied condition that it  shall be 
done, and shall be done within what the parties 
have agreed is a reasonable time. Under those 
circumstances it  seems to me that there was in 
this case, upon the facts as found, a breach by 
the charterers of that imDlied condition that they 
should present a bill of lading to the captain for 
signature within a reasonable time ; and as they 
failed to comply with that condition, they are 
liable in damages. The damages do not come 
within any provision of the charter-party fixing 
the amount of damages for this particular breach. 
Under those circumstances, the damages were at 
large; and I  see no reason why we should inter
fere with the view of the umpire, who had all the 
matters before him, as to the amount of damages 
that ought to be awarded in this particular 
case.

A. T. L aw rence , J .—I  am of the same 
opinion.

The question depends upon whether Mr. Leek’s 
contention, that the lay days provided by clauses 
12 and 13 are to be taken as a gross period which 
the charterers are entitled to have the ship at their 
disposal for absolutely is rig h t; or whether they 
are really only a means of calculating the rate of 
loading, and that if  the rate of loading does not 
rise to that level then demurrage is to be paid. I  
think that they are not gross days at all, but that 
they are days given for the operation of loading. 
That is made clear by clause 16, which provides 
for dispatch money in the event of the loading 
being at a more rapid rate than the calculation 
under clauses 12 and 13 would work out at. In  this 
case the loading was completed in a lesser time, 
and dispatch money was earned and paid; and, 
in that event, in does not seem to me possible to 
say that those days were still to the credit of the 
charterers. Directly the ship was finally loaded 
it became the charterers’ duty, within a reasonable 
time, to present their bills of lading for signature. 
I f  they did not do so, but for an unreasonable 
time delayed the ship before they presented the 
bills of lading, that was a breach of duty for which 
damages are recoverable. Here it is agreed that 
the reasonable time within which to have done it 
was twenty-four hours ; and that after that period 
the ship was delayed for two days. Mr. Leek 
argues that the ship might have gone away 
without waiting for the bills of lading. I  do 
not think that is a correct view of the 
charter-party. Clause 21 seems to me to clearly 
mean that the master has to sign bills of lading 
at the port of loading before the steamer 
sails. He could not, in point of fact, have com
plied with this charter-party by leaving a bill of 
lading as suggested and going away. He would 
have had to declare his option as to what port of 
call he was going to in writing before signing the 
final bill of lading. I t  seems to me it is not

3 Y



530 MARITIME LAW CASES.

A p p . ]  W i l l i a m  C o s t  &  S o n s  L i m i t e d  v . L a m b t o n  &  H e t t o n  C o l l i e r i e s  L i m i t e d .

p o s s ib le  t o  r e a d  t h i s  c h a r t e r - p a r t y  a s  o n e  in t e n d e d  
t o  g i v e  t h e  c h a r t e r e r s  t h e  t w e n t y - s e v e n  a n d  a  
q u a r t e r  d a y B  c a l c u la t e d  i n  t h i s  c a s e  a s  a  t i m e  i n  
g r o s s  i n  w h i c h  t h e  s h i p  w a s  t o  b e  a t  t h e i r  d is p o s a l ,  
a n d  t o  m e a n  t h a t  d u r i n g  t h a t  t im e  t h e y  c o u l d  
r e t a i n  h e r  f o r  a n y  p u r p o s e  t h e y  l i k e d .  I  t h i n k  
t h e y  c o u l d  n o t .  T h e y  c o u l d  o n l y  d e t a i n  h e r  i n  
t h e  o p e r a t i o n  o f  lo a d in g  f o r  t h a t  t im e ,  a n d  i f  
t h e y  d e t a in e d  h e r  o t h e r w i s e  t h e y  w e r e  c o m m i t t i n g  
a  b r e a c h  o f  d u t y .

Then as to the measure of damages, that was 
perhaps a point of some difficulty, but, on the 
whole, I  think that there is no agreed rate of 
demurrage here for detention. The demurrage 
provided for in clause 13 is a detention caused by 
delay in loading, and there are a number of other 
assessments of damages in the charter-party, 
none of which apply to this particular detention ; 
and, consequently, I  think the damages for the 
detention in question were at large, and the 
umpire was entitled to find the sum which he 
did. I  think the judgment which was given by 
my Lord is correct. Appeal aUowed_

Solicitors: Thomas Cooper and Sons; Church, 
Raclcham, and Co,, for Donald Maclean and 
Handcock, Cardiff.

Nov. 6 and  7,1916.
( B e f o r e  S w i n f e n  E a d y  a n d  B a n k e s , L . J J .  a n d  

A. T. L a w r e n c e , J.)
W i l l i a m  C o r y  a n d  S o n s  L i m i t e d  v . L a m b t o n  

a n d  H e t t o n  C o l l i e r i e s  L i m i t e d , (a)
A P P E A L  F R O M  T H E  K IN G ’S B E N C H  D IV IS IO N .

Carriage of goods— Indemnity— Im plied  request by 
shipowners to charterers to unload cargo—A cci
dent happening to charterers' [servant while 
unloading— Compensation paid by charterers to 
workman’s dependants— Im plied undertaking by 
shipowners to indem nify— L ia b ility  of shipowners.

The p la in tiffs , who were the charterers of a ship 
from the defendants, the sliipoumers, gratuitously 
removed some hatch beams on behalf of and 
at the im plied request of the shipowners. While 
the beams were being removed by the p la in tiffs ' 
servants, one of the p la in tiffs ’ servants engaged in  
the work was accidentally killed. The p la in tiffs  
paid to his dependants compensation in  accordance 
withthe Workmen's Compensation Act 1906. The 
p la in tiffs  claimed to recover the sum paid as 
compensation from the defendants on the ground 
that the defendants had im pliedly undertaken to 
indem nify the p la in tiffs  for loss or damage 
occasioned by the discharge of the cargo.

Held, that there was no evidence of an implied  
undertaking by the defendants to indem nify the 
plain tiffs. The accident was not the direct or 
natural consequence of doing the discharging of 
the cargo, but was a consequence of the manner in  
which the discharging was done.

The proposition of T indal, C J . in  Toplis v. 
Grane (5 Bing- N . C. 636), cited by Brett, J . in  
Dugdale v. Lovering (32 L. 2’. Rep., at p. 158 ; 
L . Bep. 10 C. P., at p. 200), considered.

Decision of Ridley, J . reversed.
D e f e n d a n t s ’  appeal f r o m  a  decision o f  Ridley,
J . ,  s i t t i n g  w i t h  a  j u r y .

;a) Reported by E dw ard J. M . Ch a p l in , Esq., Barrister-at-Law.

[ A p p .

The jury found that the plaintiffs in dis
charging the cargo from a ship were doing the 
work of the defendants, the shipowners ; that the 
plaintiffs were doing the work at the implied 
request of the defendants; and that the defen
dants had impliedly undertaken to indemnify the 
plaintiffs for damage or loss occurring during the 
discharging of the cargo. While the cargo was 
being unloaded, Peacock, a servant of the plaintiffs 
employed in the unloading, was accidentally killed. 
The plaintiffs paid to the dependants of Peacock 
283Z. as compensation in accordance with the 
Workmen’s Compensation Act 1906, and claimed 
to recover that sum from the defendants, 
as on an implied indemnity. Ridley, J. gave 
judgment for the plaintiffs.

The defendants appealed.
Holm an Gregory, K.C. and Alexander Neilson 

for the appellants.—There was no evidence of any 
implied undertaking by the defendants to indem
nify the plaintiffs. The accident to the plaintiffs’ 
servant was not the natural or direct consequence 
of the plaintiffs’ doing the unloading at the 
implied request of the defendants, if in fact there 
was any such request. The accident was due to 
the negligence of the plaintiffs’ servants, and it 
cannot be supposed that if the defendants had 
been asked if they would be responsible for any 
injury to the plaintiffs’ servants during the 
unloading, whether due to negligence- or not, 
they would have answered that they would.

Bawlinson, K.C. and M . M.. Macnaghten (for 
H aro ld  M orris , serving with His Majesty’s forces) 
for the respondents.—There was evidence of an 
implied undertaking by the defendants to indem
nify the plaintiffs. They did the work at the 
request of the defendants, and it must have been 
understood bet ween the par ties that the defendants 
would be liable for any ordinary consequence, at 
any rate in the absence of negligence, of the 
plaintiffs doing the defendants’ work. The 
defendants knew perfectly well that an accident 
might happen, and the plaintiffs would then have 
to pay compensation. The defendants asked 
the plaintiffs to stand in their shoes as regards 
the work to be done, and took the risk of an 
accident happening. They ran no greater risk 
of having to pay compensation than if they them
selves had undertaken their own work. In  Dugdale 
v. Lovering  (32 L. T. Rep., at p. 158; 10 L. Rep. 
C. P,, at p. 200) Brett, J. said : “ In  Toplis v. Grane 
(5 Bing. N. O. 636) Tindal, C.J., one of the most 
careful expositors of the law ever known, laid 
down the proposition on the subject in these 
terms: ‘ We think this evidence brings the case 
before us within the principle laid down in Betts 
v. Gibbins (2 Ad. & E. 57), that when an act has 
been done by the plaintiff under the express 
directions of the defendant whioh occasions an 
injury to the rights of third persona, yet if such 
an act is not apparently illegal in itself, but is 
done honestly and bond fide  in compliance with 
the defendant’s directions, he shall be bound to 
indemnify the plaintiff against the consequenoes 
thereof.’ ” This case comes within those words 
of Tindal, G.J. In  Groves and Sons v. Webb and 
Kenward  (115 L. T. Rep., at p. 1089) Bankes, L. J . 
said: “ I t  seems to me plain, from a considera
tion of the cases, that this doctrine of implied 
warranty is not confined to risks which are in the 
contemplation of the parties at the time the
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request was made, but it extends to risks which 
actually occur, provided they are the direct result 
of acting upon the request. . . . The plaintiffs 
had been exposed to a risk in consequence of 
acting upon the request of the defendants. Under 
these circumstances the true inference to draw 
. . . is that the defendants must be taken to
have impliedly promised, that is, they would have 
promised as a matter of ordinary business, had 
the circumstances been brought to their attention 
. . . that they would accept responsibility and
not the plaintiffs.” That, it  is submitted, is this 
case. They also referred to

B arc lay  v. Sheffield C orporation, 93 L . T . Eep. 83 ; 
(1905) A . C. 392;

Donovan  v. L a in g , W harton, and  D ow n Construc
tio n  Syndicate L im ite d , 68 L . T . Eep. 512; 
(1893) 1 Q. B . 629 ;

Rourke v. W hite  Moss C o llie ry  Company, 35 L . T . 
Eep. 100 ; 2 C. P . D iv . 205;

Coggs v . B ernard, 2 Ld . E aym . 9 0 9 ; Salk. 26.

Further, the plaintiffs did this work gratuitously, 
and there was an implied promise by the defen
dants to indemnify the plaintiffs for anything 
and everything they might have to pay out of 
their own pockets.

No reply was called for.
Sw in e e n  E a d t , L.J.—This is the appeal of 

the defendants, the Lambton and Hetton Collieries 
Limited, against the verdict and judgment at the 
trial of the action before Ridley, J,, where, upon 
certain questions being left to the jury, a verdict 
was returned for the plaintiffs for 2S3Z. Against 
that verdict and judgment the defendants appeal, 
and they ask in the alternative, first, to have the 
judgment set aside and judgment entered for the 
defendants, upon the ground that there was no 
evidence to go to the jury with regard to the 
liability to indemnify the plaintiffs in respect of 
which the action was brought, or, in the alterna
tive, they ask for a new trial.

The facts out of which this action arises are 
these. On the 23rd April 1915 the plaintiffs, 
William Cory and Sons Limited, chartered from 
the defendants, the Lambton and Hetton Col
lieries Limited, a steamship for the purpose of 
carrying a cargo of coal. The ship arrived in the 
Thames, and was moored at the Albert Dock coal 
hoists, where the plaintiffs, W illiam Cory and 
Sons Limited, have certain machinery and hoists 
for quickly discharging cargoes of their coal. 
According to the terms of the charter-party, the 
time for discharging was to commence when the 
steamer was moored in her discharging berth 
ready to discharge cargo. W hat happened was 
that, on the arrival of the steamer, and after she 
was moored, the ship’s crew removed the hatches. 
Then the next step, before having the hatchways 
cleared to discharge the coal, was the removal of 
the hatch beams. These hatch beams, which rest 
by their own weight, are heavy, and no tackle of 
the ship had been rigged for the purpose of 
removing them, and there was evidence from 
which 1 think the jury were entitled to take 
view which they did, that William Cory and 
Sons Limited, at the implied request of the 
ship, proceeded to use their powerful machinery 
for the purpose of lifting and removing the 
hatch beams. Now, in doing so, unfortunately 
an accident occurred to Peacock, who was one 
of William Cory and Sons’ men; he was killed,

or he died from the effects of the injuries that 
he received during the operation. After his 
death his dependants took proceedings under 
the Workmen’s Compensation Act ard obtained 
a sum of about 283Z, compensation. This action 
was brought by Messrs. William Cory and Sons 
Limited to obtain from the defendants, the 
owners of the ship, that sum of 2831. upon an 
implied indemnity, their case being that the 
plaintiffs did the work of removing the hatch 
beams at the request of the defendants and 
under circumstances from which an indem
nity can be implied against all consequences of 
the act they were requested to do, including in 
those consequences the liability of the plaintiffs 
to pay compensation to the dependants of a 
workman who was killed by the operation which 
they were asked to undertake.

The accident happened in this way. After the 
removal of the hatches the ship lay there, and 
William Cory and Sons Limited proceeded to 
remove the hatch beams. There was evidence 
that the ship was not ready to discharge within 
the meaning of the charter-party until the hatch 
beams had been removed. Thereupon William Cory 
and Sons’ men proceeded to do what was neces
sary to remove the hatch beams. The deceased, 
Peacock, went into the hold, either standing on 
the coal, or on the hatch beam itself, but he 
passed into the ship, and there was a crane man 
working the crane. Then, according to the evi
dence of the crane driver, Robert Wing, Peacock, 
who was a fellow employee of Wing, both Peacock 
and Wing being in the employ of William Cory 
and Sons Limited, gave him from the ship the 
order to lower the grab. I t  was intended 
doubtless to have a chain or something fastened 
to the end of the grab to remove the hatch 
beams. “ He gave me the order to lower the 
grab, and it touched the fore and aft, and the grab 
slipped,” and then he tried to pull it up, but it 
was too late—that is to say, the grab bad rested 
on the beam which had slipped and tipped over, 
and injured the deceased or pinned him to the 
side of the ship. Then in cross examination Wing 
said that ‘‘ Peacock let me”—the crane man— 
“ go too far; and so it  happened.” That is to 
say, Peacock did not give Wing the sign by which 
he was to stop lowering the grab down, and he 
let the grab down too far and it tipped over, and 
although he tried to pull it  up and tried to 
recover himself it  was too late. I t  was in that 
way that the accident happened. The plaintiffs 
being liable, and having paid 283Z. as compensa
tion to their deceased workman, having paid it 
to, or for the benefit of, his dependants, brought 
this action, on the ground that the work was done 
by them for the shipowners; it  was the ship
owners’ duty to remove these hatch beams. 
William Cory and Sons Limited had done the 
work for them at their request, and they say the 
circumstances were such that there must be 
implied a promise to indemnify them from con
sequences, including this liability to pay com
pensation.

The claim was put forward originally in the 
alternative. I t  was based upon a usage or custom 
of the Port of London. That was one part of the 
claim, and it was alleged by the plaintiffs that 
there was a usage or custom of the Port of London, 
in reference to colliers at the port, that when a 
workman employed by the dischargers is injured
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by accident arising out of and in the course of his 
employment in the work of removing the hatches 
and (or) the hatch beams of a ship, the shipowners 
indemnify the dischargers against their liability 
to pay compensation, or the injured workman or 
his dependants. That was alleged to be a custom 
or trade usage of the Port of London. That is 
now out of the way in this case, because it was 
conceded in the court below, when the matter was 
before the jury, that there was no evidence upon 
which the jury could be asked to find such a 
custom.

Then the plaintiffs put their case in the alter
native ; they put it  upon an implication in law 
from the facts of the case, and they say that 
where persons request work to be done they 
impliedly promise, as a necessary implication of 
law, to indemnify the party doing that work. 
The learned judge at the trial left three questions 
to the jury. The first was: “ Were the dis
chargers ”—that is, William Cory and Sons 
Limited—“ doing the working of the ship ? ” 
That is to say, were they, in removing the hatch 
beams, doing the work which the shipowners, as 
between the ship and charterers, ought to do ? 
The jury answered that they were. The second 
question the learned judge put was : “ Were they 
doing it by implied request ? ” and the answer 
was, Yes. That was having regard to the cir
cumstances, the ship drawing up, and there being 
no machinery immediately available for removing 
the hatch beams, and the ship not making prepara
tion for doing it, obviously waiting for William  
Cory and Sons Limited to do it, and one of their 
men proceeding on to the ship for the purpose of 
doing it, there was evidence from which the jury 
were entitled to draw the conclusion that William  
Cory and Sons Limited were doing the work of 
removing the hatch beams at the request of the 
ship. In  respect of those two findings there is 
really no complaint.

The matter turns upon the third question which 
was put to the jury: “ Was there an implied 
indemnity ? ” and the jury said, Yes.

The question which we have to consider is not 
only whether that verdict of the jury was in 
accordance with the evidence, but whether there 
was any evidence to go to the jury from which 
they could arrive at such a decision.

The learned judge left it  to the jury in this 
way: After dealing with the first and second 
questions that I  have already dealt with, he said, 
as to the third question, “ Was there an implied 
indemnity?” That is to say, “ when they”— 
the plaintifis—“ were doing it at the request of 
the ship, if  anything should happen which put a 
liability upon them, an unforeseen liability in the 
course of doing it, have they a right to say, 
‘ You ought to indemnify us because we were 
doing this work for you ? ’ ” His Lordship says : 
“ Mr. Rawlinson has been able to quote a sentence 
which was approved by the courts some time ago 
on a very similar subject, and it is this,” and then 
he reads the extract, which Mr. Rawlinson had 
read from Dugdale v. Lovering {sup.). Then the 
learned judge proceeds : “ Gentlemen, it  seems to 
fall within that principle. I  do not see any fact 
in this case which militates against it. I  do not 
know whether you do; but, unless you see there 
is any reason in the facts of this case which would 
make it unjust that the responsibility for the 
accident should fall upon those whose work it was

when the accident occurred, I  think it would be a 
proper finding on your part to say that there was 
an implied indemnity.” Then the jury answer 
that by saying there was an implied indemnity.

Was that direction of the learned judge right ? 
The passage which Mr. Rawlinson read was this— 
it  is in Dugdale v. Lovering {sup.), where 
Brett, L.J. (Brett, J. as he then was) refers to 
the case of Toplis v, Grane (5 Bing. N. C. 636): 
“ In  which,” he says, “ Tin dal, C.J., one of the 
most careful expositors of the law ever known, 
laid down the proposition on the subject in these 
terms : ‘ We think this evidence brings the case 
before us within the principle laid down in Betts 
v. Gibbins (2 Ad. & E. 51) that when an act has 
been done by the plaintiff under the express 
directions of the defendant which occasions an 
injury to the rights of third persons, yet, if such 
an act is not apparently illegal in itself, but is 
done honestly and bona fide  in compliance with 
the defendant’s directions, he shall be bound to 
indemnify the plaintiff against the consequences 
thereof.’ ”  Then it is said that this act was done 
by the plaintiffs, W illiam Cory and Sons Limited, 
under the express directions or under the implied 
directions—it is immaterial whether it is express 
or implied if it  was under the directions— of the 
defendants, and they)say that that has occasioned 
an injury to the rights of a third person, the 
deceased workman, Peacock, so that if the act is 
not apparently illegal, but is done honestly and 
in good faith, then the defendants are bound to 
indemnify the plaintiffs against the consequences 
thereof. M r. Rawlinson and Mr. Macnaghten 
have urged before us that this case comes within 
the principle as there laid down.

In  my opinion it does not, and I  am satisfied 
that in the present case there was no evidence 
to go to the jury of any implied indemnity by 
the defendants, the shipowners, in respect of any 
liability of the plaintiffs, William Gory and 
Sons Limited, to their workmen under the 
Workmen’s Compensation Act. The statement 
of the law which I  have just read, in which it is 
held that the defendant is bound to indemnify 
the plaintiff against the consequences thereof, 
must be read as meaning that the plaintiff claim
ing the indemnity must have acted without 
negligence, and that the injury to the third party, 
when it says “ the consequences thereof,” must be 
the direct result—that is, the natural and direct 
consequences—of doing the particular act which 
he was requested to do, and not a consequence 
merely arising from the manner in which the act 
was done.

In  my opinion there are no facts in the present 
case from which any inference whatever can be 
drawn of any agreement by the ship to indemnify 
William Gory and Sons Limited, the plaintiffs, 
against any liability of William Gory and Sons 
Limited to their workmen under the Workmen’s 
Compensation Act in doing the act complained 
of.

I t  was an unfortunate injury to Peacock, but 
i t  was not the direct or natural consequence of 
doing the act—that is, removing these hatch beams 
—it was but an unfortunate consequence of the 
manner in which the act was done.

For these reasons I  am of opinion that 
there was no evidence to go to the jury upon the 
third issue which was material to the success of 
the plaintiffs, and, that being so, the verdict and
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judgment ought to be set aside and judgment 
entered for the defendants.

B an kes , L. J.—I  quite agree.
I t  seems to me that in the court below and 

here the doctrine, or the principle of the implied 
request and implied indemnity, or implied con
tract of indemnity arising out of the request 
has been attempted to be pressed too far. I  
think that what Swinfen Eady, L. J. has just said 
is a necessary correction or addition to the state
ment of the law as laid down in Dugdale v. 
Lovering (sup.), and I  think what I  said myself 
in the case which has been referred to of Groves 
and Sons v. Webb and K enw ard  (114 L . T. Rep. 
1082) was substantially correct, and I  need say 
nothing more upon that part of the case.

But Mr. Macnaghten has advanced another 
and different argument, as I  understand it, and 
his contention is that where a request is made to 
a person to do an act gratuitously, and he does 
that act gratuitously, the law implies a contract 
to indemnify him against all the consequences of 
that act, whatever they may be. Now, there are 
two objections to that contention, as it  seems to 
me, as applied to this case, and the first is this : 
That no such contention was raised in the court 
below, and no question was asked of the jury 
upon which they could have come to a decision 
with regard to that particular point, and it seems 
to me impossible to contend that such an implied 
promise could arise as a matter of law. I t  may 
be that in some cases the fact that the service is 
done gratuitously may be an element for con
sideration. I  am expressing no opinion about 
that, but I  say that, so far as my opinion goes, 
it  is impossible to contend, and there is no 
authority to contend, that the law implies such a 
contract as Mr. Macnaghten contends for, from 
the mere fact that the person performing the act 
is doing it gratuitously. I  agree that there was 
no evidence fit to go to the jury.

A. T. L aw rence , J.—I  am of the same 
opinion.

I  am assuming' that there was sufficient 
evidence, to justify it  being left to the jury, of 
request to the plaintiffs to do this work. I  have 
some doubt about it  myself, but I  will assume it 
for the purpose of the argument. I  think the 
further contention based upon it, that it  implied 
a promise of indemnity, is unsupported by any 
authority, and is wrong. Mr. Rawlin^on applies 
the doctrine of Dugdale v. Lovering (sup.), but 
the doctrine is applicable to different facts 
altogether. There the request was to do an act 
that was apparently quite lawful, but was in fact 
tortious, and it is the same thing in the case 
cited in that case of Tindal, C.J. which is 
mentioned there; the act was in fact illegal, 
though it was not known to be so, and it was 
from that that the indemnity was implied. But 
here the request was to do a perfectly lawful act, 
and there was, therefore, no implied promise of 
indemnity.

Then Mr. Macnaghten tries to get over that 
difficulty by suggesting that in all cases in which 
the request is to do the act without reward the 
law imports an indemnity. I  do not think that is 
so. There is no case that 1 am aware of that goes 
that length, and I  know many instances in which 
there would be the most astounding results if  an 
indemnity were imported into the law. I t  seems

to me that here there was no evidence at all 
upon which the jury could find the promise to 
indemnify the plaintiffs for what appears upon 
the evidence to have been the clear negligence of 
one of their workmen in doing this act.

I  therefore think that the appeal succeeds, 
and that judgment must be entered for the 
defendants. Appeal allowed.

Solicitors for the appellants, B ottere ll and Roche, 
for Bottere ll and Roche, Sunderland.

Solicitors for the respondents, Barlow , Barlow> 
and Lyde.

Nov. 28, 29, 30, Dec. 1 and 8, 1916.
(Before Sw in f e n  E ad y  and B an kes , L.JJ. 

and A. T. L aw r enc e , J.)
B olckow , V a u g h a n , a n d  Co. L im it e d  v . 

Co m p a n ia  M in  era  de  Sie r r a  M e n e r a .
N o r th -E astern  Ste e l  Co m pany  L im it e d  v . 

Sa m e , (a)
A P P E A L  F R O M  T H E  K IN G ’ S B E N C H  D IV IS IO N .

Contract o f sale— Provis ion fo r  suspension o f de
liveries “  in  case o f w ar ”— W ar— Rise in  fre igh ts  
— “ R estra in t o f princes ” — F ru s tra tio n  o f adven
ture— L ia b il i ty  o f sellers.

Sellers in  Spain agreed to deliver iro n  ore to buyers 
in  Middlesbrough, the contract o f sale (which 
was made a fte r the outbreak o f the w ar in  1914) 
provid ing th a t .- “ I n  case o f strikes, combinations 
o f workmen, accidents, war, or any unavoidable 
to ta l or p a r tia l stoppage o f works or mines, the sup
plies o f m inerals now contracted fo r  m ay be wholly 
or p a r tia lly  suspended du ring  the continuance 
thereof, and the tim e fo r  delivery extended p ro 
portionate ly. I n  the case o f p a r t ia l stoppage o f 
works or mines the deliveries to be pro rata w ith  
other then existing engagements.”  Owing to the 
course o f events du ring  the war, fre ights rose very 
considerably, and the sellers contended that, the. 
character o f the w ar having large ly been changed 
since the m aking o f the contract, they were 
entitled under the above provision to “  suspend 
wholly or p a rtia lly  ”  fu r th e r deliveries.

Held, tha t the words o f the provision should be read 
as i f  they were “ I n  case of strikes, combinations 
o f workmen, accidents, war, or any other unavoid
able cause occasioning to ta l or p a rtia l stoppage 
o f works o r mines,”  and tha t there was no 
exception on which the sellers could re ly  as 
excusing them fro m  the performance o f the 
contract.

Held, fu rth e r, tha t a mere rise in  the rate o f 
freights was not alone a sufficient excuse fo r  non
delivery, and the doctrine o f “ fru s tra t io n  o f an 
adventure ”  had no application to the case.

Decision o f Bailhache, J. (114 L . T. Rep. 758) 
affirmed.

I n  the second-named appeal the contract, dated the 
14th Dec. 1914, provided th a t .- “ I n  the event o f 
a European war, restra in t o f princes or Govern
ments, c iv il commotion, accidents, strikes, im m i
nent hostilities preventing the carry ing  out o f 
th is contract, and a ll other causes 
beyond the personal control o f the seller, the con
tract to be suspended d u rin g  tha t period at the 
sellers’ option.”

(o) Reported by EDWASD J . M , CHAPLIN, Enci., B»rri8ter-»t-Lew,
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Held, on s im ila r facts, that the sellers were not
prevented fro m  fu lf i l l in g  the ir contract by any o f
the excepted perils.

Decision o f Bailhache, J . affirmed.

A ppeals  by the defendants from the judgments 
of Bailhache, J. The two appeals were heard 
together.

The further facts and the arguments appear 
sufficiently from the judgments.

Sir M aurice H il l ,  K.O. and B. A. W right for the 
appellants.

A d a ir  Boche, K.O. and C. F. Lowenthal for the
respondents. r. , ,,r  Cur. adv. vu lt.

Dec. 8 ,1916.— Sw in p e n  E a d t , L. J.—These two 
casee, which were heard together, are appeals of 
the defendants from the judgments of Bail
hache, J., who tried the cases without a jury. In  
each case they are actions for breach of contract 
for the sale of considerable quantities of iron ore. 
They are very similar in their facts, but they are 
not identical, and it will be convenient to take the 
Bolckow, Vaughan case first separately and to 
deal with the N orth-Eastern Steel case afterwards.

The plaintiff company, who are ironmasters and 
manufacturers, entered into a contract dated the 
4th .Nov. 1914 with the defendant company. The 
defendants are a Spanish mining company, and by 
the contract the defendants agreed to sell and the 
plaintiffs agreed to purchase 50,000 tons of iron 
ore, described as “ Sagunto Rubio.” The price was 
to be 13s. 6d. per ton. I t  was to be delivered free 
ex ship at Middlesbrough at the buyers’ Middles
brough or South Bank Wharf, or any good and 
safe wharf on the Tees. Then there is the price of 
13s. 6d. per ton on a certain basis with regard to 
the metallic contents, on which nothing turns, 
and then there is an important clause at the end, 
beginning “ In  case of strikes,” &e. The terms 
of the contract will require to be carefully 
considered later. That contract was entered 
into on the 4th Nov. with the defendants. The 
mining company i3 managed by a Spanish firm 
of Sota and Aznar. Messrs. Sota and Aznar 
signed the contract for the defendant mining 
company, whose affairs Sota and Aznar managed. 
There is another company which is called the 
Navigation Company, incorporated under Spanish 
laws, with a large share capital, of which Sota 
and Aznar hold a considerable amount, apparently 
sufficient to carry the majority of the votes, but 
that company also is managed by Sota and Aznar. 
I t  is a large shipping company with a very con
siderable number of ships, many of which are 
engaged in carrying ore both from the Valencia 
district and from the Bilbao district of Spain. 
The contract having been made on the 4th Nov., 
the deliveries were to be extended over, and 
spread equally over, the year 1915. In  order to 
carry out that contract, on the 25th Nov. a 
contract was entered into between the defendant 
company, the mining company, and this shipping 
company whereby the shipping company agreed 
to carry the ore, 50,000 tons or thereabouts, at this 
price of 5s 9d. mentioned in the original agree
ment. In  the month of December the defendants 
delivered under the contract one shipment of 
5439 tons, and a further cargo in Feb. 1915 
of 1365 tons, but no further deliveries have been 
made under the contract, and the claim of the plain
tiffs is for damages for breach of contract to make

further deliveries. I  should say that after the 
bought and sold notes had been passed and the 
contract made there was further correspondence 
between the parties under which one or two addi
tional terms were added to the contract. On the 
16th Nov. Messrs. Bagley and Go., who represent 
the defendants and where the defendants’ agents 
at Middlesbrough, wrote to the plaintiffs that 
with regard to the contract notes for the ore in 
question, “ the Sagunto Rubio for next year’s 
delivery, our principals, Sota and Aznar, wish it 
to be understood that, in the event of the North 
Sea being closed to Spanish tonnage by the 
Admiralty authorities, they will be compelled to 
suspend deliveries. Similarly should you have 
to stop your furnaces from causeB beyond your 
control the deliveries would also be suspended.” 
The plaintiffs agreed to those terms and their 
agreement is embodied in the contract.

The first shipment which was delivered under 
the contract was by the Urkomendi, which sailed 
from Sagunto about the 24th Nov. with the cargo 
that I  have mentioned. I t  was advised 5300 tons, 
but it  was, I  suppose, 5439 tons, and that was 
delivered in due course. This particular ore, the 
Sagunto Rubio, appears to be mined from the 
defendant company’s mines in the district of 
Valencia and is shipped from the port of San- 
gunto on the Mediterranean. About the middle 
of Dec. 1914, complaints began to arise with 
regard to the delays in the ore boats bringing ore 
to the East Coast ports, and a complaint was made 
of the delay especially in respect of vessels 
arriving at Dover and passing from Dover 
thence to Middlesbrough. On the 18th Dec. 
the defendants— I  call them the defendants, but 
the letters are written by Sota and Aznar—wrote 
that they had just enough tonnage to perform 
their contracts, and then they refer to the further 
delays on the East Coast going to throw out 
their calculations. Early in the following month 
the defendants took up the position that they 
ought to have some additional payment for their 
ore by reason of the extra cost of sending it. The 
freight contract that was made between the defen
dant mining company and the shipping company 
had agreed the freight on the ore at 5s. 9d. In  
the beginning of January the defendants first 
began to press for some extra payment beyond 
their contract price. There is a letter of the 
8th Jan. 1915 in which they disclosed their posi
tion to their agents at Middlesbrongh, which letter 
was produced on discovery of documents : “ The 
position on the East Coast is getting so serious, 
especially with regard to crews of vessels, 
that we think we are entitled to some relief 
for the extra freights caused by the diffi
culties of the crews, the new regulations of 
the Government since the contracts were made 
causing delays, and also for the extra insur
ance.” Then they say : “ Others ”—that is, 
other people—“ are receiving some compensation, 
and because we may be richer people that is no 
reason why we should receive different treat
ment.” There we trace the origin of what after
wards led up to the dispute between the parties. 
I t  was instructions from the defendants to their 
agents at Middlesbrough that they must have 
the claim for extra freight. Then that claim was 
passed on by the defendants’ agents at Middles
brough to Messrs. Bolckow, Vaughan, and on the 
14th Jan. 1915 this claim is made. Messrs. Bagley
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and Co. write on behalf of the defendants to the 
plaintiffs: “ Our principals, Messrs. Sota and 
Aznar, advise that the freights from the 
Mediterranean are now equal to the c.i.f. price of 
the ore, and there is a probability of their going 
still higher. Under the circumstances they con
sider that they are entitled to ask you for some 
relief, as the conditions now prevailing in the 
North Sea are very much worse than they were 
at the time the contract was made. Since the 
bombardment of Hartlepool a new set of circum
stances has aiisen, notably the much greater 
delay and risk by mines, seeing that the whole of 
the coast is now mined by the British Govern
ment, resulting in increased rates of freight to 
the East Coast by at least 6s. to 7«. a ton as com
pared with the West Coast, while the crews have 
to be paid double, and in many cases will not 
even come at all. Messrs. Sota and Aznar 
reluctantly have to ask for your assistance, but, 
under the exceptional circumstances now current, 
we trust you will appreciste their point of view 
and make them some contribution towards the 
extra rate of freight which they have to pay.” 
The learned judge at the trial found, and no 
doubt it was a fact, that the statements in that 
letter were exaggerated ; that there was a rise in 
freights although the amount is exaggerated by 
the defendants. The position taken up by the 
plaintiffs was that there was a contract and that 
the contract ought to be carried out. That is 
reported on the 25th Jan. by Bagley to his 
principals. He refers to a meeting of the iron
masters the previous week, and in substance 
reports to his principals that they will not make 
any increase. On the 27th Jan. there is a further 
letter from Sota and Aznar, in which they say that 
“ they are not being fairly treated by the Middles
brough Works, who ask us to deliver cheap 
contracts as though nothing had happened. We 
have told the representative that we are quite 
willing to deliver the ore we have sold and 
additional quantities provided the Middlesbrough 
Works meet our reasonable claim for relief. This 
representative has found our attitude perfectly 
reasonable, and quite appreciates the necessity of 
receiving relief on cheap contracts.” Now, the 
importance of this letter is that it  is the defen
dants pressing for increased payment, complaining 
that they have to deliver on what they call cheap 
contracts, but the great importance of it  is the 
words: “ We are quite willing to deliver the ore 
we have sold and additional contracts provided 
the Middlesbrough Works ‘meet our reasonable 
claim for relief.” That is to say, there is no 
difficulty in delivering either the whole of the ore 
that they have contracted to sell; or additional 
quantities as well, but they want more money for 
doing it. Then on the 27th Jan. there is a 
further complaint by the defendants, in which 
they refer to having to wait for pilots and the 
limitation only of running in daylight, and other 
causes of delay to their steamers. “ This delay,” 
they say, “ with the current earning power of 
steamers, can be taken as representing 4s. per ton 
of ore carried.” In  other words, they say at that 
time the delay was amounting to 4s. a ton. They 
then give other items, such as extra payments to 
their crew, and so on, under which they bring it up 
to an additional quantity of about 6s. a ton to the 
East Coast, as compared with going to equivalent 
places on the West Coast. Then there are further

letters to the same effect. We may pass on to 
the next month of February, and then there iB a 
suggestion that unless relief is given, unless more 
money is paid than the contract requires to be 
paid, the greater part of the ore will not be 
delivered, and, if relief is given, the greater part 
will be delivered and will be quite sufficient to 
prevent any scarcity of iron. In  that letter they 
ask for relief, which they say would amount to 
from 5s. to 10s. a ton. Then they suggest that 
the Government shall make a payment, and 
they wind up the letter by saying— that is, the 
defendants’ representative said : “ I  have no 
hesitation in saying that, if this relief is given, 
an ample supply of suitable iron ore can be 
supplied during the first quarter to the East Coast 
ports.” I t  was manifest from this correspondence 
that there was no difficulty about keeping up the 
supply except that it was more expensive to do so. 
The correspondence throughout February is upon 
the same lines. I t  is not necessary to go through 
it. In  terms the defendants offer to deliver a 
cargo if they receive extra payment for so doing. 
On the 25th Feb. they wrote to their agents with 
regard to the North-Eastern Steel Company and 
Messrs. Bolckow, Vaughan, and Co., the plaintiff 
company : “ We confirm telephonic conversation, 
and we will ship them each a March cargo of 
Sagunto Rubio under contract with 5s. relief, and 
we would settle future cargoes in due course on 
mutually acceptable conditions.” Then they add : 
“ Also we would like to receive an order for an 
odd cargo of screened Mènera outside our con
tracts, in order to assist us. This screened 
Mènera is the only ore we have left, and is much 
lower in Bilica than Sagunto Rubio, and will any
how Buit Messrs. Bolckow better.” So that what 
they were proposing to do by that letter was this : 
I f  they, Bolckow, Vaughan, and Co. and the 
North-Eastern Steel Company, would only do 
what the other purchasers from them are doing, 
pay extra, they will deliver the March cargo 
to each of them, and remark: “ We should like 
to have an order for an odd cargo—that is, a 
cargo not contracted for. We could not only 
deliver the ore that we have contracted to deliver, 
but we could deliver additional ore ontside the 
contract if they will give us the order and pay us 
a little more ” Now, there are other instances to 
the same effect, making the position abundantly 
clear. But it is not necessary to go into that. 
The parties were now at arm’s length, and on the 
6th March the plaintiffs’ solicitors write a letter 
saying that the matter has been placed in their 
hands. The say : “ We are instructed by Messrs. 
Bolckow, Vaughan, and Co. in this matter, and 
have had an opportunity of reading all the cor
respondence which has taken place between you, 
and it relates particularly to the question raised 
by you as to delivery of ore against contract, 
owing to circumstances which you mention.” 
Then they ask for an answer, and then say : “ I f  
you intend to maintain your position, will you 
kindly let us have the name of your solicitor who 
will accept service of process on your behalf.” 
That is, if you let us know by return of post 
whether you maintain the position taken up by 
you, that position being that they will not deliver 
at contract price, but will deliver if the plaintiffs 
will pay them something additional. Then the 
name of the solicitor is given, and then Messrs. 
Crump and Son write a letter that makes quite
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clear and definite the position that the defendants 
take up. On the 17th March they say: “ We 
will accept service of process on behalf of Messrs. 
Sota and Aznar. We think that the communica
tions which have already passed sufficiently 
indicate our clients’ intention to claim a total 
suspension of deliveries during the continuance 
of the war ; but, in order that there may be no 
misunderstanding on this point, we think it 
better to give you formal notice that our clients 
do take up this position.” Then on the 26th March 
the plaintiffs accept that definite letter as a 
repudiation of the contract, and on the 7th April 
they issued their writ.

I  think it is clear that the act3 and conduct of 
the defendants, having regard to the corre
spondence, amounted to a repudiation by them of 
the whole contract, and was not merely, as was 
suggested, a severable breach in respect of the 
next or March delivery. The defendants’ repudia
tion gave the plaintiffs a right to treat the whole 
contract as repudiated, which the plaintiffs did 
by bringing this action, the writ claiming 
damages for breach of contract generally, and 
not being limited to March delivery. The 
plaintiffs were entitled to regard the defendants 
as repudiating the whole contract, and they did 
so, and accepted and acted upon the repudiation.

The question, therefore, is whether the defen
dants are protected by the terms of their contract 
from liability to the plaintiffs under the circum
stances which have arisen. The defendants rely 
upon a particular clause in the contract, and that 
clause I  will refer to. I t  is the last clause in the 
contract : “ In  case of strikes, combinations of 
workmen, accidents, war, or any unavoidable total 
or partial stoppage of works or mines, the 
supplies of’ mineral now contracted for may be 
wholly or partially suspended during the continu
ance thereof, and the time for delivery extended 
proportionately. In  the case of partial stoppage 
of works or mines the deliveries to be pro  ra ta  
with other then existing engagements. This 
clause applies to buyers and sellers.” Having 
regard to that last paragraph, it  is difficult to see 
why one of the two added terms was necessary 
with regard to the stoppage of Messrs. Bolckow, 
Yaughan’s works. But I  pass that by.

The clause, of which the marginal note is 
“ Strikes, &c.,” is elliptical in form and requires 
the insertion of some words which must be 
deemed to bo understood in order to give a 
sensible and intelligible meaning to it. The 
“ strikes,” “ combinations of workmen,” “ acci
dents ” mentioned in the clause must be events 
of that character having some reference to the 
contract. Bailhache, J. read the clause as 
meaning “ In  case of strikes, &c.,” preventing 
“ the performance of the contract,” and he held, 
as is undoubtedly true, that in fact the defen
dants were not “ prevented ” from carrying out 
their contract by any of the events mentioned 
in the clause. The defendants, upon the hearing 
of this appeal, have contended that the clause 
ought to be read as moaning “ In  case of strikes, 
combinations of workmen, accidents, war, prevent
ing, interfering with, or affecting the performance 
of the contract in a manner or to a degree sub
stantially different from what was prevailing at 
the date of the contract, or any unavoidable total 
or partial stoppage of works or mines,” &c. The 
reason why the defendants insist on the first four

events—namely, strikes, combinations of work
men, accidents, and war—being regarded as 
independent of any cause occasioning total or 
partial stoppage of mines or works is that in 
fact there was not any total or partial stoppage 
of works or mines at any time Material to the 
decision of this case; and, moreover, in the 
event of any partial stoppage and consequential 
partial suspension of supplies, deliveries of ore 
were to be made to the buyers p ro  ra ta  with 
other then existing engagements, and the defen
dants refused to make any deliveries whatever 
to the plaintiffs under their contracts although 
fulfilling the other contracts.

I  am of opinion that the true construction of 
the contract is that it should be read as if the 
words were: “ In  case of strikes, combinations of 
workmen, accidents, war, or any other unavoidable 
cause occasioning total or partial stoppage of 
works or mines.” The contract then provides for 
a suspension of deliveries, total or partial, as the 
case may be, and, if only partial, then for a 
delivery to buyers pro ra ta  with other buyers. 
That is, in my view, the sense and meaning of the 
words as they stand in the contract. Strikes, 
combinations of workmen, and accidents are 
specially mentioned as being very usual, perhaps 
the most usual, causes of stoppage of works or 
mines. Again, a war in which Spain was engaged 
might also necessitate the mines stopping work. 
A total or partial stoppage might alto arise from 
other unavoidable causes, such as scarcity of 
labour, or the output might cease for a time by 
reason of development work being necessary.

The reading contended for by the appellants does 
not fit in with the structure of the clause. The 
clause contemplates some event occasioning a 
total or partial stoppage of works or mines, and 
provides for a corresponding total or partial sus
pension of deliveries. I t  is obvious that this 
suspension is to be total or partial according to 
whether the stoppage of works or mines is total 
or partial, and a pro  ra ta  delivery is only provided 
for in the case of partial stoppage of works or 
mines. I f  the first four events were mentioned 
with reference to, and were intended to provide 
for, some occurrence not bringing about a total or 
partial stoppage of works or mines, one would 
have expected the clause to provide extensively 
for what was to be done on the occurrence hap
pening, in the same manner as complete provision 
has been made for what is to happen in the 
event of a total or partial stoppage of works or 
mines.

Upon the construction which I  hold to be the 
true construction of the contract, there is no 
exception upon which the defendants can rely as 
excusing them from the performance of the con
tract. They made a freight contract with the 
shipping company, and there is not any evidence 
to show that such company was not always ready 
and willing to carry out the same, notwithstanding 
the rise in freights. Indeed, the curious letter of 
Messrs. Sota and Aznar, Bilbao, to Messrs. Sota 
and Aznar, London, of the 31st Dec. 1914 points 
distinctly in the opposite direction. Sent with that 
letter was a list of the contracts for which the 
shipping company had guaranteed the necessary 
tonnage at the rates of freight mentioned in the 
list. This included the plaintiffs’ contract, and 
the rate of freight was 5*. 9d. a ton, and the 
instructions contained in this letter are that,
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whatever freight was shown in the bill of lading 
and was, therefore, paid by the plaintiffs on 
obtaining delivery of their goods, only 5s. 9d. was 
to be credited to the shipping company, and the 
balance carried to the credit of the mining com
pany. Moreover, the shipping company continued 
to make frequent voyages with ore to the East 
Coast of England, and by preference sent their 
own ships there, as the additional tonnage which 
was chartered went mostly to West Coast ports. 
There is no trace in the documents before ns of 
Messrs. Sota and Aznar, as representing the ship
ping company, taking up the position with Messrs. 
Sota and Aznar as representing the mining com
pany, that the charter-party at 5s. 9d. was no 
longer binding, or that the shipowners were 
excused from the further performance of it by 
reason of any exception contained in it. More
over, this charter-party was merely an arrange
ment between the mining company and the 
shipping company, to which the plaintiffs were 
not parties, which was not communicated to them 
and with the terms of which they were not con
cerned. The defendants had agreed to deliver 
the ore at Middlesbrough ; and, although freights 
had risen, tonnage was available for the ship
ments contracted for. Indeed in 1915 the 
shipping company sent more ships to the Tees 
than they had ever done before. The defendants 
delivered in 1915 257,000 tons of ore by Messrs. 
Sota and Aznar’s line, and 131,000 tons by the 
chartered vessels, and the only ore not delivered 
appears to have been that contracted to be sold 
to the plaintiffs and to the North-Eastern Steel 
Company Limited, who declined to alter their 
contracts and pay at an increased price. I f  the 
shipping company had in fact refused to carry 
out their freight contract and claimed that they 
were justified in so doing by an excepted peril, 
and if they could have sustained that position 
by reason of the terms of their charter-party, 
this would not avail the defendants as a defence 
for not delivering, seeing that other tonnage 
was available, although at an increased rate of 
freight.

I t  was urged that the rise in freight owing to 
the war and to the German notice of the 4th Feb. 
proclaiming the waters round Great Britain and 
Ireland a war region, and to the German sub
marine attacks, was quite abnormal, and far 
beyond ordinary market fluctuations, and that 
by “ commercial prevention ” the defendants were 
unable to deliver the ore. This can only mean 
that the defendants would incur a loss in carrying 
out their contract. But a mere rise in the price 
of a commodity to be supplied, or in the rate of 
freight, is not alone a sufficient excuse for non
delivery. A  person is not entitled to be excused 
from the performance of a contract merely because 
it  has become more costly to perform it. This 
case has nothing to do with tne doctrine of 
“ frustration of an adventure ” upon the breaking 
out of war. The contract was made during the 
war; iron ore had been declared contraband by 
the British Government before the date of the 
contract, and a term was added to the contract 
immediately after it was made that deliveries 
would have to be suspended if the North Sea 
became closed to Spanish tonnage. The parties 
to the contract were mindful of the existence of a 
state of war and contemplated its continuance and 
contracted with reference to it.

VOl . X I I I . ,  N. S.

In  my opinion the appeal fails and should be 
dismissed.

In  the case of the North-Eastern Steel Com
pany the circumstances are very similar, but they 
are not identical. The contract in this case is 
dated the 4th Dec. 1914 and is made between the 
defendant company and the North-Eastprn Steel 
Company Limited. By it the defendants agreed 
to sell and deliver 25,000 tons of ore in the first 
half of 1915. This contract is not in the same 
form as in the previous case. The price is a little 
more—namely, 13s. 9d. a ton. The freight contract, 
too, is for 6s 3d. a ton as against 5s. 9d. in the 
case of Messrs. Bolckow, Yaughan, and Co. 
Limited. There is a provision for the deliveries 
being delivered over the first half of 1915, and 
then comes this clause: “ In  the event of a 
European war, restraint of princes or Govern
ments, civil commotion, accidents, strikes, immi
nent hostilities,” that means “ preventing the 
carrying out of this contract,” “ and all other 
causes of what nature and kind whatsoever beyond 
the personal control of the seller, this contract to 
be suspended during that period at the seller’s 
option. The strike and accident clause applies to 
buyers.” Now, it  will be observed that that is a 
contract only for 25,000 tonB over the first half of 
1915. But a few days later a further contract 
was made for a further 25,000 tons of the same 
ore at the same price and on the same terms, 
except that it  was for deliveries extending over 
the second half of 1915. Then in the letter 
making the second contract— that is, the letter 
dated the 9th Dec. 1914—there is an added term 
which is not quite in the same language as the 
added term in the Bolckow, Vaughan case. “ Of 
course it is understood that, should the conditions 
in the North Sea become worse than they are to
day, and the North Sea should be closed to Spanish 
tonnage, then these contracts shall be suspended, 
as Messrs. Sota and Aznar rely mainly upon their 
own steamers for the fulfilment of these 
contracts.” There was at the same time a 
corresponding freight contract entered into 
between the defendants and the shipping com
pany providing for the delivery of this consign
ment at 6s. 3d.

There is a similar correspondence with regard 
to the rise in freights and the demand for extra 
freight in this case as in the other, and it is not 
necessary to go through all the correspondence. 
I t  is manifest that the defen iants’ agents at 
Middlesbrough, Messrs. Bagley and Co., who were 
putting forward the defendants’ claim to be paid 
additional sums, did not think much of the claim. 
I t  was pointed out that the defendants, Sota and 
Aznar, could not have it both ways, because some 
of their boats at this time were probably taking 
advantage of the great increase in the rise of 
freights'; but ultimately the matter passed into 
the hands of the solicitors, and on the 6th March 
there is a letter from the plaintiffs' solicitors to 
the defendants : “ We have had an opportunity of 
perusing the correspondence. We would be much 
obliged if you would let us know by return of 
post as to whether you will deliver in the terms 
of the contract, or whether you maintain the 
position taken up by you in your letter of the 
10th Feb.” That is a position similar to that in 
the Bolckow, Vaughan case, that they would not 
deliver except they were paid sums additional to 
the contract price. On the 17th March Messrs.

3 Z
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Crump and Son answer : “ We think that the 
communications which have already passed 
between the parties are sufficient indication that 
our clients claim to have exercised their option of 
suspending all deliveries during the continuance 
of the war. I f  there is any question as to this, 
you may take this letter as our clients’ intimation 
of their position in the matter—namely, that they 
exercise their right to suspend the contract.” 
Now, it  is manifest that in this case, as in the 
other, the defendants repudiated the contract, 
and the plaintiffs accepted the repudiation, acted 
upon it, and brought their action at once. I t  
was urged that this repudiation was really a 
repudiation of both the contracts, the contract 
for the first half of 1915 as well as the contract 
in respect of the second half, but we relieved the 
counsel for the defendant during the arguments 
from this part of the case, because it is manifest 
that here the parties were only corresponding 
with reference to the contract that was then being 
performed. The plaintiffs’ solicitors letter of the 
10th March said: “ You will doubtless have 
looked at the contract.” That was the contract 
that was then in course of performance, the con
tract for the first half of 1915. The answer of 
Messrs. Crump and Son has reference to that 
contract in which they say they exercise their 
right to suspend the contract. The contract 
relating to the second half of 1915 was not yet 
come into operation. There were no deliveries 
due under it, and no correspondence with regard 
to it. So that in my opinion it must be taken 
that the only contract that was the subject of 
this repudiation was the contract for the first 
half of 1915.

That being the position, 1 return to the con
tract. The question is whether the defendants, 
having refused further to carry out their con
tract except on terms that they were not entitled 
to insist upon, can rely upon any condition in the 
contract as exempting them from liability “ in 
the event of European war, restraint of 
princes or Governments,” &c. I t  was urged 
that the contract in this case between the 
plaintiffs and the defendants, containing as 
it  does this exception of restraint of princes, 
the defendants were, in the events that 
have happened, prevented by restraint of princes 
from carrying out their contract, and therefore 
they were under no liability. In  my judgment 
they were not so prevented in fact. This is shown 
by the facts already stated. The large quantity 
of ore carried by Sota and Aznar’s boats to the 
East Coast ports over the period in question is 
conclusive of this. I t  is shown by the corre
spondence that it  was simply by reason of the 
refusal of the plaintiffs to pay the increased price 
that the defendants refused to deliver.

The German notice of the 14th Feb. 1915 with 
regard to the war region of the waters round 
Great Britain could not extend to prevent neutral 
ships sailing with innocent cargoes, and did not 
even purport to do so. The fact that ships were 
delayed, or for a time had the protection of a 
convoy or of an armed guard on board, did not 
in fact operate to prevent deliveries of ore being 
made. On the contrary the evidence shows that 
almost if not quite all of the ore contracts other 
than plaintiffs’ and Bolckow, Vaughan, and Co.’s 
were fulfilled, and the defendants even offered to 
deliver ore beyond the amounts contracted for.

Moreover, convoy was for the purpose of assisting 
the defendants to carry their ore to Middles
brough, and not to prevent their doing so, and, in 
their letter of the 27th Jan. 1915 to the Board of 
Trade, Messrs. Sota and Aznar express their 
gratitude to the British Navy. In  no single 
instance does it appear that any B h ip  belonging 
to or chartered by the shipping company yielded 
to any restraint or were preventad by any 
restraint of princes from carrying out their con
tract ; nor does it appear that the s h ip p in g  
company ever raised any objection to fulfilling 
the terms of their charter-party on any B u ch  
ground. Tne contrary appears, that the ore ships 
of the defendants continued to make their regular 
voyages without prevention and without acci
dent and in increasing numbers at all times 
material for the decision of this case.

In  my opinion the defendants were not pre
vented from fulfilling their contract by any 
exception, and the appeal fails and should be 
dismissed.

B a n ke s , L.J.—I  agree.
The Lord Justice has dealt with the facts of 

the case so very fully that I  only need state quite 
shortly the grounds on which I  agree that the 
appeal Bhould be dismissed. In  Bolckow, Vaughan’s 
case the contract was a contract made in November 
of 1914 for the delivery of 50,000 tons of ore over 
1915. The defendants made default in delivery, 
and they claim that they were excused from 
delivering by a clause contained in the contract— 
the clause which refers to strikes and combina
tions of workmen, and so forth, and if they fail in 
their construction which they sought to put upon 
that clause, they fail in their action, because the 
clause would not apply to the case.

The clause is one in which it is agreed that 
some words must be inserted in order to make it 
intelligible, and it seems to me that the rules to 
be adopted with regard to supplying those words 
should be these : First of all, as few words as 
possible should be supplied, and, secondly, the 
words supplied should be those which, when 
inserted, render the clause as clear and as definite 
as possible. Looking at the clause from that 
point of view, you see that the relief afforded the 
shipper is a relief which should consist either of a 
partial suspension or of an entire suspension of 
deliveries during the period, and, if  the construc
tion suggested by the defendants is adopted, it 
would leave it at the will, apparently, of the 
sellers as to whether the suspension should be an 
entire one or a partial one. On the other hand, 
the construction suggested on behalf of the 
respondents is that the clause should be confined 
to a total or partial stoppage of mines, and, if  that 
construction is adopted, the relief will be auto
matic, if I  may use the expression, or the extent 
of the relief will be automatic, because, if the 
stoppage of the mines is total, the stoppage of the 
supply of minerals will be total; if the stoppage 
of the mines is partial, the supply of minerals will 
be partial. In  my opinion that is sufficient tc indi
cate that the words to be inserted should be words 
confined to total or partial stoppage of the mines. 
On that ground I  agree with the words suggested 
by the Lord Justice, the words which, according 
to the intention of the parties, must have been 
intended to be supplied, and ought to be supplied. 
On that ground this appeal fails, because the 
defendants have failed to bring themselves within
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the clause of the contract, and the only clause of 
the contract which would excuse non-delivery. I  
also agree that upon the facts it  is plain there 
was a repudiation of the contract and not 
a mere repudiation of one delivery under the 
contract.

Then with regard to the North-Eastern con
tract, the words there that are used in the clause 
are wide enough to cover an interference or a pre
vention of deliveries under the contract if  the 
appellants had been in a position to show that 
there was either such a prevention or such an 
interference; but this is just one of those cases 
where the arguments are excellent and very full. 
But the facts are scanty, and, when you consider 
the facts here, it seems to me that the facts stare 
one in the face that there was no prevention in 
fact, and if there was no prevention in fact, if 
there was no restraint of princes in fact, it  is 
impossible to contend that the appellants in this 
case were excused. The ground upon which they 
rest their excuse is th is: They say, “ We were 
in fact prevented, or interfered with, in the 
deliveries, and ws were in fact prevented or 
interfered with because we had a shipping con
tract, and that shipping contract contained a 
clause which enabled the shipping company to 
excuse themselves, or to suspend the contract, or 
to relieve themselves from the contract in the 
event of there being a restraint of princes.” Now, 
in order to take advantage of such a clause, it 
seems to me that the appellants have to show two 
things. First of all, that this clause which was 
inserted in the shipping contract for the benefit 
of the shipping company, and which they could 
either waive or not as they please, or act upon or 
not as they please, was in fact acted upon; and, 
secondly, that, if acted upon, there was a restraint 
of princes that would justify them in acting 
upon it.

I t  seems to me that the appeal fails on both 
grounds. I t  is quite true to say that Sota and 
Aznar were managing both the mining company 
and the shipping company, and therefore it 
rested on Sota and Aznar really to say to the 
shipping company: “ You must rely upon this 
clause in your contract, and you must claim the 
relief and the benefit of the clause in the contract 
which deals with the restraint of princes.” But 
the answer is that they never did do that, and it 
seems to me essential that the appellants should 
be in a position to prove, in order to succeed in 
this defence, that the shipping company did in 
fact take up the attitude and did in fact claim 
to be relieved from their contract before they 
could set up this as a defence as against the 
claim of the plaintiffs. The second ground is 
that it seems to me plain that there was, as I  have 
said, in fact no restraint of princes. I t  is quite 
true that there were many causes in operation 
which rendered the conveyance of ore to this 
country more difficult. Voyages were delayed, 
there was very considerable increase of the risk 
of conveying ore from Spain to this country, and 
there were other causes operating to which our 
attention has been called, and which are claimed 
to amount to restraint, but which, in my 
opinion, did not amount to restraint, but all of 
which operated, of course, to very greatly increase 
the freights which shipowners were demanding 
for the oarriage of ore under the circumstances 
then existing.

I  only desire to say this on that point, that 
Bailhache, J., although it was unnecessary for 
him to decide it, did, in the Bolckow, Vaughan 
case, indicate that, under those circumstances, 
there was, in his opinion, such a rise in freight as 
indicated such a scarcity of tonnage due to the 
war as amounted to commercial prevention. I  
only desire to Bay this, that in my opinion that 
view was not justified upon the particular cir- 
curastauces of this case. The Lord Justice has 
indicated why, and it seems to me that, taking 
all the circumstances into account, all those cir
cumstances amount to was that there was a very 
great increase of freights; that although they 
were very greatly increased and you might call 
them abnormal, yet the fact was that they were 
current rates of freight freely paid. Under those 
circumstances I  think it is impossible to say there 
was anything in the nature of commercial pre
vention.

A. T. L aw r enc e , J .~ I  have had the advan
tage of reading the judgments of Swinfen 
Eady, L. J. and of Bankes, L  J., and I  agree with 
them, I do not propose to add anything to
^ 6m' Appeal dismissed.

Solicitors for the plaintiffs, Van Sandau and 
Co., for Belle, Cochrane, and Belk, Middlesbrough.

Solicitors for the defendants, W. A. Crump 
and Bon.

Oct. 24, 25, 26, 27 and Nov. 17,1916.
(Before Sw in f e n  E ady , and B an kes , L JJ ., 

and A. T. L aw rence , J.)
Scottish  N a v ig a t io n  Co m pany  L im it e d  v .

W. A. Souter  an d  C o .
A d m ir a l  Sh ip p in g  Co m pany  L im it e d  v . 

W k id n e r , H o p k in s , a n d  Co (a)
A P P E A L  FR O M  T H E  K IN G 'S  B E N C H  D IV IS IO N .

Charter-party —  “ Baltic round” — Outbreak oj 
war— Ship detained indefinitely in  Baltic port— 
Restraint of princes— Whether commercial object 
of voyage frustrated— Proviso for cessation of hire 
— Cancellation clause.

In  the first-named case shipowners by a charter-party, 
which was headed “ lime charter,’ ’ let the steamship 
D. to charterers for “ one B altic  round,”  the 
charterers to pay hire at a certain rate per month 
in  advance u n til redelivery (unless lost) at a coal 
port in  the United Kingdom. Arrests and 
restraints of princes were m utually excepted. In  
the event of Great B rita in  or other European Power 
being involved in  war affecting the working of the 
steamer at the commencement or during the 
currency of the charter-party, there was an option 
to the charterers to cancel the charter or insure the 
steamer for fu l l  value against war risks. The D. 
came on hire on the 41/i Ju ly  1914, and the 
charterers paid the first month's hire. The D. was 
loading a cargo fo r  sub-charterers at a Baltic port 
when the war broke out. She was not allowed by 
the Russian authorities to leave the Baltic, and 
was uninsurable against war risks. On the 5th 
Aug., when the D . was partly  loaded and the sub
charterers had received bills of lading from the 
master, the charterers purported to exercise their

(a) Reported by EdWakd J, M. Chaplin , Esq., Canister-at-Law.
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option to cancel the charter-party. I n  Nov. 1914 
the shipowners sued to recover the hire of the vessel 
to the ith  Nov. 1914,

In  the second-named case the charter-party was the 
same in  form, and the facts were very sim ilar, 
except that the ship was chartered for two " Baltic 
rounds,” and the charterers d id  not purport to 
cancel the charter-party. On an arbitration the 
arbitrators found that there had been a frustration  
of the commercial adventure. and that therefore no 
hire was due from the charterers.

Held, that the cancellation clause was not applicable 
in  the circumstances;  that the commercial 
adventure of a B a ltic  round had been contem
plated by both the shipowners and the charterers; 
that the delay resulting from the outbreak of war 
being of indefinite duration had frustrated the 
commercial adventure; and that the contract having 
been determined the shipowners could not recover 
the hire.

Judgments of Sankey, J. (in fra  ;  (1916) 1 K. B. 675) 
and of Bailhache, J . (13 Asp. M ar. Law Cas. 246; 
114 L. T . Rep. 171; (1916) 1 K . B . 429) reversed. 
The two appeals were heard together.

Sc o tt is h  N a v ig a t io n  C o m p a n y  L im it e d  v.
W . A. So u t e e  a n d  Co.

A p p e a l  by the defendants from a judgment of 
Sankey, J., without a jury, in the commercial 
list.

The following statement of facts is taken from 
the written judgment of Sankey, J.

The plaintiffs claimed 3412Z. 10*. for hire 
alleged to be due to them for the use of their 
steamship D uno lly  to the 4th Nov. 1914, when 
the writ was issued.

The defendants alleged that no hire was due 
because of the frustration of their adventure, or, 
alternatively, because they gave notice, as they 
claimed to be entitled to do, to cancel the charter- 
party. They further said that in any event no 
hire was due after the 31st Aug., when the owners 
removed their crew from the vessel.

By a charter-party, headed “ Time Charter,” 
dated the 30th June 1914, the plaintiffs let and 
the defendants hired the steamship D uno lly  for 
one Baltic round at the rate of 9751. per calendar 
month, payable half monthly in advance. The 
D uno lly  came on hire at 6 a.m. on the 4th July 
1914, and the defendants duly paid the hire for 
the first month. The defendants in their turn let 
the ship to Messrs. Horsley by a sub-charter dated 
the 2nd July 1914.

The charter-party of the 30th June 1914 con
tained the following provisions: First, in the 
event of Great Britain or other European Power 
being involved in war affecting the working of the 
steamer, at the commencement or during the 
currency of the charter-party, the defendants had 
the option of cancelling i t ; secondly, the acts of 
enemies and restraints of princes were mutually 
excepted; and, thirdly, in the event of loss of 
time from deficiency of men, payment of hire was 
to cease.

The vessel duly sailed to the Baltic, there to 
load timber for the sub-charterers, and upon the 
27th July she began taking in cargo at Fried- 
rickshamn. On the 30th July she arrived at 
Klamira to take in further cargo, and while there 
the half-monthly instalments of hire became due. 
On the 5th Aug. she arrived at Hurppu, where she 
finished loading on the 8th Aug.

Meanwhile, war broke out between Russia and 
Germany on the 1st Aug. and between Great 
Britain and Germany on the 4th Aug. Upon the 
5th the defendants purported to cancel the 
charter-party by the following telegram of that 
date addressed to the plaintiffs : “ We hereby 
notify |you that, owing to Great Britain being 
at war affecting the working of the D unolly, 
we exercise our option and now cancel this 
steamer’s charter, with the proviso that we 
reserve our claim to proportion of freight to 
cover hire and charges already paid, and also 
reserving our right to claim any other losses or 
damages.”

As to the exact position of affairs at the various 
ports at which the D uno lly  had been loading 
timber, considerable evidence, both oral and docu
mentary, was adduced, and I  was satisfied that 
after the 1st Aug. it  was impossible for the 
D uno lly  to leave the Baltic for England. The 
Russian authorities upon that date proclaimed 
martial law in the Wiborg district, where Fried- 
rickshamn and Hurppu are situated, and issued an 
order forbidding all vessels within the district 
from leaving the same. Permission was later 
given, but only to neutral vessels, to go via. 
Baltischport at their own risk. Upon the 
10th Aug. the Russian authorities prohibited the 
export of wooden goods, and the D uno lly  in fact 
got no permission to carry such goods. No in
surance of any sort could be obtained which would 
cover the ship on leaving Hurppu ; and there 
were a number of other English vessels similarly 
caught in the Baltic, some of which found their 
way, as did the D uno lly  at a later period, to 
Petrograd.

When the defendants gave their cancellation 
notice on the 5th Aug. the vessel had been partly 
loaded and the master had given bills of lading, 
which were held by the sub-charterers. She was, 
therefore, neither free from cargo or commit
ments. On the 26th Aug. the sub-charterers 
telegraphed to Friedrickshamn to ascertain the 
cost of discharging the cargo, and eventually they 
received the reply, dated the 29th Aug,, that it 
would be 6500 marks. On the 31st Aug. the 
owners brought the crew home with the exception 
of the master and the engineer. Mr. Wilson, one 
of the firm of sub-charterers, stated that this 
affected the possibility of the discharge of the 
ship. I  do not agree with this statement. The 
master and the engineer remained behind, and I  
accepted the evidence of the former that he could 
have obtained shore labour, which was cheap and 
plentiful, to discharge.

The defendants on the 7th Sept, wrote making 
certain offers, both with regard to the cargo and 
the bills of lading ; but they were refused by the 
plaintiffs on the next day. In  my opinion the 
defendants never took any proper or definite steps 
as to the cargo, and never came forward with any 
proper or definite proposals as to the bills of 
lading. They thought they were entitled to rely 
on their cancellation notice of the 5th Aug., and 
washed their hands of the matter. I  was con
firmed in this opinion by their solicitors’ letter of 
the 21st Sept., where they said: “ Our clients’ 
contention is and has always been that in the 
events which have happened the time charter 
came to an end on the 4th Aug., and that it has 
since been your duty to deal with the cargo on 
account of whom it might concern.”
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Dec. 21, 1915.—Sa n k e y , J. read the following 
judgment, which, after stating the facts as set 
out above, continued : In  these circumstances the 
defendants rely, first, upon the well-known cases 
of Jackson v. Union M arine  Insurance Company 
(2 Asp. Mar. Law Cas. 435 ; 31 L. T. Rep. 789; L. 
Rep. 10 C. P. 125) and Em biricos v. Reid and Co. 
(12 Asp. Mar. Law-Cas. 513 ; 111 L. T. Rep 291 j 
(1914) 3 K . B. 45), and contend that they were 
entitled to throw up the charter-party upon the 
ground of the frustration of the adventure. They 
say that the charter-party, although headed 
“ Time Charter,” was really a voyage charter for 
a Baltic round ; and after the 1st Aug, the adven
ture became impossible, and both parties were 
discharged,

In  my view this contention is not correct. I  
think that the charter is a time charter. I t  is 
expressed to be such; the hire is calculated 
monthly, and there is a wide area in which the 
vessel may trade. The real meaning of the 
contract between the parties is that the plaintiffs 
agreed to allow the defendants to have the use of 
the vessel, subject to restraint of princes. This 
they have done, and have always been willing to 
do. The doctrine of frustration of adventure 
appears to me to apply only where the object 
which both parties have in view is frustrated. I  
doubt whether the doctrine is ever applicable to 
the general hiring of a vessel under a time 
charter-party, where the owner’s only object is to 
earn freight. I  think that it is confined to cases 
where it can be inferred from the charter itself 
that it  is a contract for a definite voyage, or a 
definite object contemplated at first by both 
parties — Jackson v. Union M arine  Insurance 
Company (sup.) and Hudson v. H i l l  (30 L. T. 
Rep. 555). In  the present case the object of the 
plaintiffs has not been frustrated, the restraint of 
princes has not prevented the payment of hire by 
the defendants, nor have any of the events occurred 
which under the charter-party excuse them from 
that obligation. I  therefore decide against the 
defendants’ first contention, and proceed to the 
consideration of the cancellation points.

The first one which falls for decision is, When 
and in what circumstances are charterers entitled 
to give notice of cancellation P In  my view char
terers are only entitled to give such a notice when 
they are ready and willing to hand over the vessel 
free of cargo and free of commitments, or when 
they will be ready and are willing to do so in a 
reasonable time. In  the eircumstances of this 
case I  hold that the defendants were not in a 
position to, and did not, hand the vessel over free 
of cargo and free of commitments in a reasonable 
time, and are therefore not entitled to rely upon 
their cancellation notice. The hire ran on, 
because the events which happened were not such 
as entitled the defendants to rely upon the hire- 
cesBer clause.

As to the validity of the cancellation notice, I  
consider, on the whole, that the notice is not a 
good one. I  am disposed to think that such a 
notice should make it clear that the vessel is free 
of cargo and free of commitments, or will be so in 
a reasonable time. The present notice does 
neither, but rather seems to make certain reser
vations. In  the view I  take, however, it is not 
necetsary to decide this question.

Finally, the defendants contend that hire does 
not run after the 31st Aug., the day on which the

crew were sent home, because there was then a 
deficiency of men within the meaning of the hire- 
cesser clause. In  my opinion this is unsound. 
The point could not have been taken if the 
plaintiffs had kept all their men upon the ship 
with practically nothing to do. I  cannot think 
that the rights of the parties depend upon the 
plaintiffs having to take such an unreasonable 
course ; but beyond that, as I  have above found, 
the master had at his disposal all the labour 
necessary for the defendants’ u b b  for the discharge 
of the ship.

The result is that the defences fail, and the 
plaintiffs are entitled to my judgment.

Judgment fo r  p la in tiffs .

The defendants appealed.
A d m ir a l  Sh ip p in g  Co m p a n y  L im it e d  v .

W e id n e r , H o p k in s , a n d  C o .

A p p e a l  by the defendants from a judgment of 
Bailhache, J. on an award stated in the form of 
a special case, reported 13 Asp. Mar. Law Cas. 
246; 114 L. T . Rep. 171; (1916; 1 K . B. 429

1. D ifferences having arisen between the A d m ira l 
Shipping Company L im ite d  (here inafter called “  the 
owners ” ) and W eidner, H opkins, and Co. o f Newcastle- 
upon-Tyne (here inafter called “ the charterers ” ), under 
a con tract o f a ffre igh tm en t dated the 22nd June 1911-, 
fo r  the h ire  o f the steamship A u ld m u ir ,  as to  whether 
any tim e h ire  is  due b y  the  charterers to  the owners 
du ring  the tim e  the said vessel has been and is stopped 
a t the  p o rt o f K o tk a  in  the  G u lf of F in land , such 
differences and any o ther m atters inc identa l thereto  
were by  agreement dated the  25 th Sept. 1914, and 
made between the  owners o f the  one p a rt and the 
charterers o f the other p a rt, re fe rred  to  the a rb itram en t, 
&c., o f Thomas W a lte r Purchas and George M orre l 
Stamp, and an um pire, i f  necessary, appointed by  the 
said a rb itra to rs , whose decision, or the decision o f any 
tw o  o f them , should be fina l and b ind ing  upon a ll 
parties.

2. [R e c itin g  disagreement o f a rb itra to rs  and appo in t
m ent o f um pire .]

3. A nd whereas Thomas W a lte r Parchas, George 
M o rre l Stamp, and W illia m  Robertson H eatley, having 
on the  21st Oct. 1914 heard and considered the  evidence 
and argum ents o f bo th  parties, find  th a t the  fo llow ing  
facts were proved or adm itted  : (a) B y  the said charter- 
p a rty  dated the 22nd June 1914 the owners agree to  le t 
and the charterers to  h ire  the said steamship A u ld m u ir  
fo r  tw o  B a lt ic  rounds, commencing as there in  men
tioned. The said oharte r-pa rty  and the copy b ills  of 
lad ing  w h ich  were p u t in  evidence a t the  said hearing 
are fastened together and appended hereto and are to  be 
deemed p a rt o f th is  case. (5) The said steamship was 
delivered to  the charterers on the 29th June 1914. She 
le f t  H u ll on the 4 th  J u ly  fo r C ronstadt w ith  a cargo of 
coals, (c) B y  a oharte r-pa rty  dated the 9 th  J n ly  1914, 
and made between the charterers as tim e-chartered 
owners o f the said steamship and Pyman, B e ll, and Co. 
as charterers, the said steamship was chartered fo r a 
voyage fro m  Sorfs, in  F in land, to , amongst o ther plaees, 
B ly th , in  N orthum berland. (d ) On the  17 th  Ju ly , 
having discharged her cargo o f coals a t C ronstadt, the 
said steamship le f t  fo r V ib o rg  and K o tka  to  load a 
cargo o f wood goods fo r  B ly th . (e) The said steamship 
a rrived  a t V ib o rg  on the  18th J u ly  and there loaded 
p a rt o f he r cargo. She le f t  V ib o rg  on the 25 th  J u ly  and 
arrived  a t K o tk a  on the  26 th J u ly  fo r the purpose of 
rece iv ing the  balance o f her cargo. ( / )  On the 
30 th J u ly  1914 the agents o f the  owners, by telegram  
addressed to  the said Bteamsbip a t K o tka , ins truc ted  the 
captain o f the said steamship to  h u rry  departure from  
K o tka . (</) On the  1st Aug. the load ing o f the said
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steamship was completed a t K o tka , and b ills  o f lad ing  
in  respect o f the cargo were du ly  signed, and the  said 
steamship was on th a t day ready to  sa il fo r B ly th . 
{h) On the 1st Aug. the  customs au tho ritie s  a t K o tk a  
refused to  a llow  the  said steamship to  be cleared o r to  
authorise her to  leave K o tka . On the  same day a state 
o f w ar came in to  existence between Russia and 
Germany, ( i)  N o tw iths tand in g  the  said re fusa l o f the 
said customs au thorities , the capta in o f the said steam
ship sailed w ith  the said steamship from  K o tk a  on the  
1st A ug. ( j )  W hen the said Steamship arrived in  the 
neighbourhood of Revel (in  the G u lf o f F in land) she was 
stopped by the Russian naval au tho rities  and ordered 
back to  K o tka , where she re turned on o r about the 
2nd A ug. (k) The h ire  fo r  the said steamship had been 
pa id b y  the  charterers to  the owners in  advance up to  and 
inc lud ing  the 14th A ug. 1914, and no h ire  has since been 
paid. (£) On the 14th A ug. the agents o f the owners, by 
te legram  addressed to  the said steamship a t K o tka , 
ins truc ted  the  captain o f the  said steamship to rem ain 
in  p o rt and aw a it fu r th e r  orders, and on the 19th Aug. the 
said agents telegraphed to  the  B r it is h  Consul a t K o tk a  
th a t the said steamship m ust rem ain in  po rt, (m) On 
the  25th Aug. the  said agents o f the owners by telegram  
ins truc ted  the B r it is h  Consul a t K o tk a  to  repa tria te  the 
crew o f the eaid steamship (o ther than  the cap ta in  and 
ch ie f engineer), (n) The said steamship has been 
detained a t K o tk a  by  or in  consequence o f the  Russian 
naval A u tho rities as aforesaid, and a t the  date o f the 
hearing o f the  evidence herein— namely, the 20 th O ct.—  
the said steamship was s t i l l  so detained.

4. A  copy o f the correspondence p u t in  evidence is 
appended hereto fo r the purpose o f reference in  the 
event o f the  p o in t o f law  being argued before the 
cou rt and fo r the purpose o f id e n tifica tio n  is marked 
“  b ”  and in itia le d  by the undersigned W illia m  Robertson 
H eatley.

5. On behalf o f the owners i t  was contended th a t the 
words “  res tra in ts  o f princes, ru le rs, and people ”  con
ta ined in  the cha rte r-pa rty  o f the 22nd June d id  no t 
under the circum stances above mentioned re lieve the 
charterers from  the  ob liga tion  to  pay h ire , and th a t they 
continued lia H e  fo r the h ire  o f the  said steamship n o t
w iths tand ing  the detention o f the  said steamship a t 
K o tka . They fu r th e r contended th a t the  cha rte r-pa rty  
contained a clause p rov id ing  in  w hat events paym ent o f 
h ire  was to  cease, and, “  res tra in ts  o f princes, o f ru le rs, 
and people ”  n o t being one o f such events, the excep
tio n  o f “ res tra in ts  o f princes, ru lers, and peop le ”  con
ta ined in  the  general exceptions clause m ust be d isre
garded in  connection w ith  the  cessation o f hire. They 
also contended th a t as the  said steamship was burdened 
w ith  ob ligations io  th ird  parties by reason of the  p re 
sence o f cargo on board shipped under the charter- 
p a rty  o f the 9 th J u ly , and in  respect o f w h ich  b ills  o f 
lad ing  had been signed, the  charterers were liab le  fo r  
the h ire  o f the  said steamship. I t  was fu r th e r  con
tended on behalf o f the  owners th a t the  owners by 
com m unicating w ith  the capta in o f the said steamship 
d id  no t com m it a breach o f the cha rte r-pa rty , b u t th a t 
they were ju s tified  in  so com m unicating, having  regard 
to  the  circumstances, and th a t though the  crew , w ith  
the exception o f the capta in and ch ie f engineer, had 
been repatria ted , the  said steamship was s t i l l  effic ient 
and e ffic ien tly  manned fo r the  purpose required o f her—  
v iz ., ly iD g a t K o tka . F u rth e r, th a t re pa tr ia tion  o f the 
crew as aforesaid too k  place a fte r the  in i t ia l breach of 
the  cha rte r-pa rty  by  the  charterers in  fa ilin g  to  pay the 
h ire  due on the 14th Aug. 1914.

6. On behalf o f the charterers i t  was contended th a t
the meaning and in te n tion  o f the parties to  the  charter- 
p a rty  o f the  22nd June 1914 m ust be ascertained a t the 
tim e the cha rte r-pa rty  was entered in to . T h a t both 
parties a t the  tim e  m eant and intended b y  the expres
sion “  res tra in ts  o f princes, ru le rs, and people . . .
a lways m u tua lly  excepted”  th a t th is  had re la tion  to  
the  use and h ire  o f the said steamship, and th a t in  the

event^ o f the use o f the  said steamship being restra ined 
by princes, ru le rs , o r people, no h ire  was due fro m  the 
charterers du ring  such re s tra in t. They fu r th e r con
tended th a t the owners had com m itted breaches o f the 
said cha rte r-pa rty  o f the 22nd June : (a) B y  in s tru c tin g  
the captain by  the telegram  o f the 13 th J u ly  to  h u rry  
h is  departure from  K o tka . (6) In  ordering by the te le 
gram  o f the 14 th  Aug. the cap ta in  to  rem ain in  port, 
(c) B y  rem oving the crew from  the said steamship, and 
th a t under no circumstances could h ire  be due on and 
a fte r the  14th Aug.

7. N ow  we, the undersigned a rb itra to rs  and um pire , 
find and award (subject to  the  op in ion o f the  cou rt i f  
e ither o f the parties should decide to  take  i t  upon the 
question o f law  he re ina fte r mentioned) th a t no tim e 
h ire  is due by the  charterers to  the  owners du ring  the 
tim e  the  said vessel has been a t the said p o rt o f K o tka  
under the circum stances aforesaid.

8. (P rovis ion as to  costs.)
9. I f  e ither o f the parties should decide to  take  the 

op in ion o f the court, then the question fo r the co u rt is 
w hether upon the  facts herein stated and the true  
construction o f the cha rte r-pa rty  o f the 22nd June, we 
are r ig h t in  find in g  an award or w hether the  charterers 
are liab le  to  pay any h ire  to  the owners du ring  the 
tim e  the said vessel has been and is stopped a t the eaid 
po rt o f K o tk a  under the circum stances aforesaid.

10. I f  the cou rt should ho ld  th a t the  charterers are 
liab le  to  pay h ire  to  the  owners du ring  the  tim e  the 
said vessel has been stopped a t the  said p o rt o f K o tk a  
under the circumstances aforesaid, then we find  the 
am ount hereof to  be the sum o f 18971. 8s. 4d. up to  and 
in c lud ing  the 20 th Oct. 1914 (being the date o f the 
hearing o f the said a rb itra tio n ), and we aw ard th a t the 
charterers do pay th a t sum to  the owners w ith  in te rest 
a t 51. per cent, per annum from  the date o f th is  
award u n t i l  paym ent.

11. I f  the cou rt should ho ld  th a t the charterers are 
liab le  to  pay h ire  to  the owners du ring  the time, the said 
vessel has been and is  stopped a t the said p o rt o f K o tk a  
under the circum stances aforesaid then we aw ard and 
d ire c t th a t the owners and charterers sha ll bear and 
pay th e ir  own costs and expenses o f and inc ide n ta l to  
the  reference, and th a t the  charterers do pay the  costs, 
am ounting to  741 , re la tin g  to  th is  award, in c lu d in g  our 
fees as a rb itra to rs  and um pire respective ly.

12. In  any event we leave to  the  cou rt the  costs of 
a ll proceedings subsequent to  th is  award.

By a supplementary award dated the 21st Sept. 
1915 the arbitrators found—

(o) T h a t a t no tim e  between the  14th Ang. and the 
20 th Oot. was there any reasonable p ro b a b ility  o f the 
steamship A u ld m u ir  proceeding w ith  the  chartered 
voyage in  such a tim e as th a t the com m ercia l adventure 
would no t have been fru s tra te d  ; (b) th a t no voyage 
could have been taken from  K o tk a  between the 14th 
Aug. and the 20th Oct. 1914 w h ich  would no t have 
invo lved  r is k  o f seizure o r capture b y  a fo re ign  ru le r ; 
(c) th a t ne ither the  charterers no r th e ir  agents had 
been given any in fo rm a tio n  as to  o r were aware o f the 
facts contained in  the te legram  o f the  30 th  J u ly  1914 
(referred to  in  clause 3 ( / )  of the speoial case), in  the 
telegram s o f the 14th and 19th A ng. 1914 re ferred to  
in  olause 3 (l) o f the special case), and in  th a t o f 
the 28 th A ug. 1914 (referred in  clause 3 (m) o f the 
special caBe) before the 19th Oct., the day previous to  
the  day on w hich the m a tte r f irs t came before the 
a rb itra to rs .

Bailhacbo, J. held (13 Asp. Mar. Law Oas. 
246; 114 L. T. Rep. 171) that the charterers 
were liable for hire, that the telegram of the 
owners directing repatriation of the crew did 
not amount to a withdrawal of the ship ; that 
even if the vessel was detained by “ restraint nf 
princes” that did not excuse payment of hire;
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and that in finding “ frustration ” as a fact, the 
arbitrators had misdirected themselves, inasmuch 
as delay due to a cause contemplated and pro
vided for by the charter-party, eren though the 
delay itself is protracted beyond what might 
have been expected, does not amount to frustra
tion of the adventure.

The charterers in both cases appealed.
The appeals were heard together.
Sir John Simon, K.G., Sir M aurice H i l l ,  K.C., 

and R. A W righ t for W. A. Souter and Co.; and 
Sir John Simon, K.C., F. D. M acK innon, K.C., and 
11. A. W right for Weidner, Hopkins, and Co.— 
These charter-parties were not time charter- 
parties ; they wore in the one case for a “ Baltic 
round/’ and in the other case for two ‘‘ Baltic 
rounds”—that is, for the commercial adventure 
of a “ Baltic round.” The adventure of a “ Baltic 
round” means taking cargo into the Baltic, 
calling at ports in the Baltic, putting out and 
taking in cargo thereat, returning from the Baltic, 
calling at ports en route for home, and returning 
to a coal port in the United Kingdom. In  both 
cases the adventure was frustrated by the act of 
the Russian Government which prevented the 
adventure being proceeded with. I t  was an 
mpiied term of the charter-parties that the con

tract should be dissolved if circumstances beyond 
the control of the defendants should render the 
performance of the round impossible ; and the 
implied term does not contradict any express 
terms of the charter parties. An express term 
dealing with the same subject matter does not 
exclude an implied term on which the whole basis 
of the contract rests. They referred to

Bigge v . P ark inson, 7 L . T . K ep. 9 2 ; 7 H  &  N  
955 ;

Sale of Goods A c t 1893, s. 14, sub-s. 4 ;
Quebec M a rine  Insurance Company v . Comm ercial 

B a n k  o f  Canada, 22 L . T . Bep. 559 ; L . Bep. 3 
P. C . 234;

Sleigh v. Tyser, 9 Asp. M ar. Law  Cas. 9 7 ; 82 L . T . 
Bop. 809 ; (1900) 2 Q. B. 333;

Embricos v . R eid and  Co., 12 Asp. M ar. Law  Cas. 
513 ; 111 L . T . Bep. 291 ; (1914) 3 K . B . 45 ;

Jackson v. O n io n  M a rin e  Insurance Company, 12 
Asp. M a r. Law  CaB. 513 ; 31 L . T . Bep. 789 ; L . 
Bep. 10 C. P. 125 ;

T a y lo r v. C aldw e ll, 8 L . T . Bep. 356 ; 3 B  &  S. 
8 2 6 ;

K re ll v . H enry , 89 I, .  T . Bep. 328 ; (1903) 2 K . B. 
740 ;

C iv il  Service Co-operative Society v . General Steam  
N a v ig a tio n  Company, 9 Asp. M ar. La w  Cas. 477 ; 
89 L . T . Bep. 429 ; (1903) 2 K . B . 756 ;

ro u ssa rd  v. Spiers, 34 L .  T . 5 7 2 ; 1 Q. B . D iv . 
410 ;

T u lly  v. H ow ling , 3 Asp. M a r. Law  Cas. 368 ; 36 
L . T . Bep. 163 ; 2 Q. B . D iv . 182 ;

H orlock  v . B eal, 114 L . T . Bep. 193 ; (1916) A . C. 
486 ;

The Savona, (1900) P. 252 ;
Braem ont Steam ship Company v. W eir and  Co., 

11 Asp. M ar. Law  Cas. 345 ; 102 L . 1 \ Bep. 73 ; 
15 Com. Cas. 101 ;

A rnh o ld , Karberg, and Co. v. B ly th  and Co., 
13 Asp. M ar. Law  Cas. 235 ; 114 L . T . Bep. 152 ; 
(1916) 1 K . B . 379 ',

B lake ley  v . M u lle r, 88 L . T . Bep. 90 ; (1903) 
2 K . B . 760.

The doctrine of commercial frustration applies to 
both a time charter and a voyage charter. In  
F. A. T am p lin  Steamship Company v. Anglo-

Am erican Products Company (13 Asp. Mar. Law 
Cas. 467; 115 L. T. Rep. 315; (1916) 2 A. C. 
397) Lord Parker did not say that the prin
ciple of commercial frustration did not apply 
to a time charter, though he said that it  waB 
more difficult to apply it  to a time charter than 
to a voyage charter. In  that case the H oubb of 
Lords only held that on the facts the interruption 
by the requisition did not put an end to the 
charter-party.

Lech, K.C. and W. N . Raeburn for the ship
owners in both cases.— Although the charter- 
parties contemplated a “ Baltic round,” they were 
nevertheless time charter-parties. The forms 
were time charter-party forms, and in the sub
charter-parties the charterers were described as 
time chartered owners” and “ time charterers.” 
In  a voyage charter the charterers and the owners 
have a common object, and are both interested in 
the completion of the voyage; but in a time 
charter the only object of the shipowner is to 
receive the time freight, and to have his ship 
redelivered. Here, provided that the shipowner 
received the freight, his object in letting the ship 
was in no way frustrated. In  the present cases 
the mercantile adventure was not completely 
frustrated, for the charterers had the use of the 
vessel for a considerable period, and the interrup
tion was not so great as in the Tam plin  case, 
where the contract was held not to have been 
determined. There was no frustration of the 
commercial adventures in the present cases. 
They referred to

Hudson v. H i l l ,  30 L . T . Bep. 555 
T u lly  v. H o w ling  (sup.) ;
H orlock  v. Bew (sup.) ;
Braem ont Steamship Company v . W eir (sap. ) ; 
Herne B a y  Steamboat Company v. H u tto n , |9 Asp.

M ar. La w  Cas. 472 ; 89 L . T . Bep. 422.

Further, the term sought to be implied is incon
sistent with the express provision of the charter- 
party as to insuring or cancelling in case of war 
affecting the wording of the ship. By that pro
vision the charterers had the option of either 
cancelling or maintaining the charter-party, but 
if they maintained it they were bound to insure. 
The charterers cannot say that the charter-party 
was determined by frustration of the adventure, 
when they had the option to cancel.

Sir John Simon, K.C. in reply.—I f  the parties 
contracted on the basis of a certain state of cir
cumstances subsisting, and that state of circum
stances fails to subsist, it is no answer to say that 
the shipowner’s sole interest was to receive 
his freight. In  K re ll v. Henry (sup.) the 
plaintiff’s only interest was to receive the money 
payment.

Nov. 17,1916.—Sw in f e n  E a d y , L.J. read the 
following judgment:—

The circumstances in these two appeals are very 
similar, but I  will deal first with Scottish N aviga
tion  Company v. IF. A. Souter and Co. The 
question raised by the appeal is whether the 
defendants are liable to pay to the plaintiffs 
certain arrears of hire under a charter-party.

By a charter-party dated the 30th June 1914 
the plaintiffs agreed to let and the defendants to 
hire the steamship D uno lly  for “ one Baltic 
round ” at the rate of 9751. per calendar month, 
commencing on and from delivery of the vessel 
to the defendants as therein provided, and at
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and after the same rate for any part of a month 
used to complete a voyage until redelivery (unless 
lost) to the owners in the same good order and 
condition as when accepted at a coal port in the 
United Kingdom, the said hire to be paid half
monthly in advance at Glasgow, charterers to 
have the option of sub letting. The charter-party 
provided for cesser of hire in the event of loss of 
time from deficiency of men or stores or break
down of machinery; but should the vessel be 
driven into port or to an anchorage by stress of 
weather, or from an accident to the cargo, such 
detention or loss of time to be at charterers’ 
expense; and should steamer be detained by ice 
or quarantine, same to be for charterers’ account, 
and time to count. Arrests and restraints of 
princes (in te r a lia ) always mutually excepted. 
Should the vessel be lost, hire to cease and de
termine on the day of her loss, and any hire paid 
in advance and not earned to be returned to the 
charterers. The vessel came on hire on the 
4th July, and proceeded from H ull to Kronstadt 
with a cargo of coals.

The parties were agreed that a “ Baltic round ” 
ordinarily means a voyage to a Baltic port or 
ports, with leave to call at a port or ports sub
stantially on the route thither, and returning 
from the Baltic to a coal port here, with leave to 
call at a port or ports substantially on the route 
to such coal port. By a sub-charter-party dated 
the 2nd July 1914, the defendants sub-chartered 
the vessel to Messrs. George Horsley and Go. 
Limited, for a voyage from Petrograd or 1/2 
places in one district between Viborg and 
Helsingfors districts inclusive, with a full and 
complete cargo of props to the Tyne, Wear, West 
Hartlepool, or Humber (one place only), on being 
paid freight at the rate of 27s. 6d. per intaken 
piled fathom of 216 cubic feet.

By the 27th July 1914 the vessel had discharged 
her outward cargo of coal and had begun loading 
props under the sub-charter at Frederikshamn in 
the Gulf of Finland, whence she proceeded to 
Kalciyarvi, where she continued loading. On the 
1st Aug. 1914 war broke out between Russia and 
Germany. Ever since this date the vessel has 
been, and still is, detained in the Gulf of Finland 
by orders of the Russian Government and is not 
allowed to leave. Considerable difficulty and 
delay arose in telegraphic communication. The 
master of the steamer on the 2nd Aug. sent a 
telegram to the charterers that the Customs 
refused clearance for the vessel. On the 4th Aug. 
war broke out between this country and Germany. 
On the 5th Aug. the defendants telegraphed a 
notice to the plaintiffs that owing to Great Britain 
being at war, affecting the working of the steamer, 
they exercised their option and cancelled the 
steamer’s charter, reserving their claim to pro
portion of freight to cover hire and charges 
already paid. On the same day the defendants 
wrote to plaintiffs confirming this telegram ; and 
in a letter of the 14th Aug. 1914 the defendants 
added:

N ow  th a t we know  the  whereabouts o f the vessel, i t  
is  our d u ty  to  n o tify  you th a t we tra ns fe r her homeward 
charte r to  you, also the respons ib ility  fo r  any expenses 
and charges connected th e re w ith . Enclosed we beg to  
hand you copy o f the homeward cha rte r fo r you r g u id 
ance. Tho ra te  o f fre ig h t inserted in  same, n a m ily , 
27s. Gd. per fa thom , is  ou r con trac t ra te  w ith  Messrs. 
H orsley. The cu rren t ra te  a t the tim e  the  vessel was

stemmed was 25s. 6d. and we reserve ou r r ig h t to  c la im  
th is  difference o f fre ig h t. A n y  fu r th e r  documents or 
charges th a t we m ay receive we w ill pass on to  yon in  
due course,

The plaintiffs declined to accept the notice of 
cancellation of the charter, and the parties were 
at issue. On the 31st Aug. 1914, pursuant to the 
instructions of the owners, the crew left the vessel 
and returned home to England, only the captain 
and the engineer remaining on board in charge 
of the vessel. The detention of the vessel, owing 
to the existence of a state of war, has continued 
now for two years and three months, and may 
continue for an indefinite longer period. The 
judge was satisfied that it was impossible for the 
D tin o lly  to leave the Baltic for England after the 
1st Aug. No insurance could be obtained which 
would cover the ship on leaving the Gulf of 
Finland.

The plaintiffs contended that the notice of 
cancellation was invalid, and that there was not 
any right to cancel under the circumstances, and 
that the hire had continued to run on and that 
the arrears were payable because the events 
which had happened did not bring the case 
within the cesser clause.

The writ in the action was issued on the 
6th Nov. 1914, and the plaintiffs thereby claim 
34121. 10s., being the amount of hire alleged 
to have accrued under the charter-party between 
the 4th Aug. and the 4th Nov. 1914, and at the 
trial the plaintiffs obtained judgment for that 
amount. The hire for the calendar month the 
4th July to the 3rd Aug. was paid in due course 
in July.

I  am of opinion that according to the true con
struction of the charter-party the defendants had 
not any right to give a notice cancelling it under 
the circumstances which arose. The clause in the 
the charter-party provides that no voyage is to be 
undertaken that would involve risk of seizure or 
capture, and this provision alone was sufficient to 
preclude the vessel from sailing from the Gulf of 
Finland on and after the 1st Aug. 1914. The 
clause next provides that in the event of Great 
Britain or other European Power being involved 
in war, affecting the working of the steamer, at 
the commencement or during the currency of the 
charter, the charterers are to have the option of 
cancelling the charter or insuring the steamer 
against all war risks for its full value. This 
clause on its true construction provides for a 
particular contingency—namely, the event of 
war—at a time when the charterer is able to take 
either of two courses, both of which are opeD, but 
he must elect which he takes—namely, cancel or 
insure against war risks. On the 1st Aug. 
this vessel in the Gulf of Finland was no 
longer insurable against war risks. I t  was 
quite uninsurable. The clause does not in my 
opinion enable the charterer to cancel the charter 
after the vessel has been exposed to the risk and 
has been detained indefinitely by a Sovereign who 
has become involved in war when the vessel is no 
longer insurable, and when the charterer is unablo 
to redeliver it to the owner either immediately or 
within any reasonable time. The notice of can
cellation did not when given and could not under 
the circumstances determine the charter.

There remains the question whether the char
terers remain liable for the hire claimed in the 
action. The charter was for a particular marine
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adventure compendiously described as a “ Baltic 
round —a voyage to the Baltic and home, with 
the liberties before mentioned, and accepted by 
the parties as coming within what is described as 
a “ Baltic round.” The ship is not hired for any 
definite time, although payment for the Baltic 
round is calculated by reference to the time 
occupied. I t  is not true to say that the ship was 
merely hired for such period of time as is ordi
narily taken in completing a Baltic round. The 
charterers had no right under the charter-party 
to require the ship to go elsewhere than on a 
Baltic round (as, for instance, on a voyage to tbe 
Mediterranean), nor had they any right to lay up 
the ship for a time, instead of sailing her, as they 
would have under an ordinary time charter for a 
definite period.

In  my judgment, the principle upon which this 
case falls to be determined is that both parties 
contemplated from the first a mercantile adven
ture—a Baltic round ; a voyage to the Baltic and 
back again to be paid for according to the time 
occupied—and that the enforced delay by reason 
of tbe war is of such long and indefinite duration 
as completely to frustrate the adventure in a 
mercantile sense, and that the original contract is 
thereby determined and cannot be enforced. Tbe 
“ Baltic round ” which is the subject of tbe ad
venture is quite impracticable in a commercial 
sense. I t  is not a case in which the charteiers 
have bound themselves absolutely and in any 
event to continue to pay the hire until tbe ship is 
restored to the owners. I f  that were so, they 
would continue liable to make the monthly pay
ment of 975Í. for an indefinite period.

Paraphrasing the language of Lord Loreburn 
in Horlock v. Beal (sup.), I  think it was an implied 
term of this charter-party that it  should be 
practicable for thiB Bhip to sail on this voyage, in 
that sense which disregards minor interruptions 
and takes notice only of what substantially ends 
the possibility of the contemplated adventure 
being carried out. Both shipowner and charterer 
made their bargain on the footing that, whatever 
temporary interruption might supervene, the ship 
and crew would be available to carry out the 
adventure of a Baltic round. The further per
formance of the contract contained in the charter- 
party became impossible upon the ship being 
detained for a long and indefinite period. I t  was 
urged that here there was no impossibility, as all 
that the charterers had to do was to continue to 
pay the monthly hire, and the detention of the 
ship did not render that impossible. The same 
argument would have equally applied in Horlock
v. Beal (sup.) in tbe claim for seamen’s wages_
namely, that the detention of the ship did not 
prevent the owners from paying the amount of 
the allotment note, which was all that the plain
tiff there claimed. I t  is the further performance 
of the contract by one party which formed the 
consideration for the payment by the other, which 
has become impossible, and this effects a disso
lution of the contract.

I t  was contended that the charter-party in the 
present case contained a clause providing for the 
cesser of hire under certain circumstances, and 
that the effect of such a clause was to exclude 
any implication that the hire might cease under 
other circumstances. The answer to this argu
ment is that the effect of what has happened is 
not meiely to suspend liability to pay hire, but to 
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dissolve the contract, and accordingly there is no 
longer any subsisting contract under which hire 
is payable.

In  my judgment the charter-party must be 
taken to have been entered into under the implied 
condition that, if supervening events (not due to the 
default of either party) rendered the performarcs 
of the “ Baltic round ” indefinitely impossible, the 
contract should be deemed to be dissolved : (see 
Geipel v. Sm ith, 1 Asp. Mar. Law Cas. 268; 26 
L. T. Rep. 361 ; L. Rep. 7 Q. B. 404, and Horlock 
v. Beal, sup.). Here a contract has been entered 
into which by a supervening cause beyond the 
control of either party has become impossible or 
impracticable in a commercial sense, and the 
charterers have not, according to the true con
struction of the written contract, exprjssly taken 
upon themselves the risk of such a supervening 
cause; upon the occurrence of that cause both 
parties were and are excused from any further per
formance. The case comes within the principle 
of Taylo r v. Caldvne.ll (sup ) and Appleby v. Myers 
(16 L. T. Rep. 669; L. Rep. 2 0. P. 651) In  
Taylor v. Caldwell (sup.) and in Appleby v. Myers 
(sup.) the further performance of the contract 
had become absolutely and physically impossible, 
and not merely impossible in a commercial sense. 
In  the former case the one party could not give 
to the other the use of a certain muRic-hall, as it 
had been destroyed by fire. In  the latter case 
the steam engine and machinery could not be 
erected upon and affixed to the defendants’ 
premises unless these continued in a fit state to 
enable the work to be performed on them, and 
they had in fact been burnt down. Nevertheless, 
the principle which was applied in these cases is 
not limited in English law to cases of physical 
impossibility. In  K re ll v. Henry (sup.) it  was 
quite possible for the plaintiff to give possession 
of the flat in Pail Mall, for the occupation of 
which the defendant had agreed to pay. In  that 
ease Vaughan Williams, L.J. pointed out the 
wider application of toe principle, and said that 
it  applied to cases where the event which renders 
the contract incapable of performance is the 
cessation or non-existence of an express condition 
or state of things going to the root of the contract 
and essential to its performance. I t  was urged 
that such a doctrine cannot from its nature 
properly apply to a charter where there is no 
"adventure” in which the parties are jointly 
interested liable to be “ frustrated,” and reliance 
was placed upon the observations of Lord Parker 
in Tam plin  Steamship Company v. Anglo-Mexican 
Petroleum Products Company (sup.): “ Without 
laying it down that the principle” (of the frus
tration of a commercial adventure) “ can in no cir
cumstances be applicable to time charter parties,
I  am of opinion that its application is in such cases 
much more difficult than in the case of charter- 
parties which contemplate a definite voyage 
within certain limits of time.” Whatever diffi
culty there may be in the application of the 
principle to ordinary time charters, where no 
particular voyages are contemplated, and where 
the time charterer is at liberty to sail the ship or 
not as he likes, and where he obtains tbe control 
of the ship for a definite period, whether he sails 
her or not, such difficulty is not insuperable in a 
case like the present, where the oharter- party is 
for a definite voyage out and home, the limits of 
which are completely defined by the mercantile

4 A
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language used, and which furnishes a definite 
standard for the computation of the time for 
which the charter is expected to continue.

I  am of opinion that the appeal should be 
allowed and judgment entered for the charterers, 
the defendants.

In  the case of A d m ira l Shipp ing Company v. 
Weidner, Hopkins, and Co. the facts are 
fully set out in the report of the case before 
Bailhache, J. The steamship A u ld m u ir  was 
the subject of a charter - party dated the 
22nd June 1914, and the position is very 
similar to that of the D u n o lly ; but the 
A u ld m u ir  was chartered for two Baltic rounds, 
the charterers to have the option of cancelling 
the charter at the end of the first round, paying 
in that event a slightly increased hire for the 
period used. No notice of cancellation was ever 
given. This vessel discharged her outward cargo, 
and when fully loaded with a return cargo of 
wood goods for Blyth she was detained by the 
Russian authorities at Kotka in the Gulf of 
Finland on the outbreak of war on the 1st Aug., 
and has not since been allowed to leave. The 
dispute between the parties was the subject of an 
arbitration, and the award was made in the form 
of a special caBe. I t  came before Sorutton, J., 
and he made an order on the 17th March 1915, 
remitting the case to the arbitrators to find 
whether at any and what time between the 
14th Aug. (up to which date hire had been 
paid in advance) and the 20th Oct. 1914 (the 
date of the hearing of the arbitration), there 
was any reasonable probability of proceeding 
with the chartered voyage in such a time 
as that the commercial adventure would not 
be frustrated, and whether any voyage could have 
been taken from Kotka in the Gulf of Finland 
between the 14th Aug. and the 20th Oct. 1914 
which would not have involved risk of seizure or 
capture by a foreign ruler.

On the 21st Sept. 1915 the arbitrators made a 
further award and found and declared that at no 
time between the 14th Aug. and the 20th Oct. 
was there any reasonable probability of the steam
ship A u ld m u ir  proceeding with the chartered 
voyage in such a time that the commercial 
adventure would not be frustrated. And they 
also found that no voyage could have been taken 
from Kotka between the 14th Aug. and the 20th 
Oct. 1914 which would not have involved risk of 
seizure or capture by a foreign ruler.

In  my judgment the same considerations apply 
in the case of this vessel as in the steamship 
Dunolly. The contract comprised in the charter- 
party became impossible of performance and was 
dissolved and both parties excused from its 
further performance.

In  giving judgment on the hearing before him 
of the special case and the further award, Bail
hache, J. gave a very careful definition of the 
meaning of the commercial frustration of an 
adventure by delay. I f  the object which both 
parties had in view, when they entered into the 
charter-party in the present case, was one or two 
“ Baltic rounds,” and if it  was for the accom
plishment of that object that the contract was 
made and the delay is such as to prevent the ful
filment of that object, then the delay amounts 
to frustration within that definition. I  regret to 
differ from the learned judge upon the construc
tion of the charter-party, as, in my opinion, the

charterers were not entitled, if they pleased, to 
lay up the A u ldm u ir, nor might they have sent 
her to the Mediterranean instead of on a Baltic 
round. The voyage out and home is particularly 
defined and described, for which the payment is 
not to be an agreed sum or at an agreed rate of 
freight, but is to be according to the time occupied.

By reason of the detention of the ship in the 
Gulf of Finland the charterers are wholly 
deprived of the use of her for an indefinite period. 
Again, it was urged that it was impossible to 
apply the doctrine of frustration to a case where 
one of the parties to a contract is fulfilling 
his part of the contract according to its terms. 
But this leaves out of consideration the implied 
term. In  Jackson v. Union ¡ la r in e  Insurance  
Company (sup.) the shipowner had observed the 
terms expressed. He had agreed to send his ship 
to Newport to load rails there, dangers and 
accidents of navigation excepted. He did fulfil 
his part of the contract according to its terms, 
the vessel being duly sent and only delayed by an 
accident of navigation. But the court held that 
an additional term was implied, that the ship 
should arrive there “ at such a time that in a 
commercial sense the commercial speculation 
entered into by the shipowner and charterers 
should not be at an end, but in existence.” Not 
arriving at such a time put an end to the contract, 
though, as it arose from an excepted peril, it  gave 
no cause of action

I t  was also contended that the charter-party 
had made provision for the war—a contingency 
that had happened; and where the contract 
provides for a given contingency it is not for the 
court to import into the contract a different 
provision for the same contingency under another 
name. The provision referred to was the option 
to cancel the charter, and this option I  have 
already dealt with in the previous case. For the 
reasons already stated in this case and in the one 
which has just preceded it, I  am of opinion that 
the appeal should be allowed and the special, 
case should be answered by saying that upon the 
facts therein and in the further award stated and 
found, and upon the true construction of the 
charter-party of the 22nd June 1914, the arbi
trators were right in their finding and award that 
no time hire is due by the charterers to the 
owners during the time when the vessel has been 
and is stopped at Kotka. That is the form in 
which the question was raised before the arbi
trators.

B a n k e s , L.J. read the following judgment:— 
These two appeals were heard together. The one 
is an appeal from a judgment of Sankey, J. after 
the trial of the action in the Commercial Court. 
The other is an appeal from the judgment of 
Bailhache, J. on a case stated by arbitrators for 
the opinion of the court.

I t  is not necessary that I  Bhould restate the 
facts. They are fully set out in the report of the 
judgments in the court below. I t  is sufficient for 
my purpose to say that except upon one point, to 
which I  refer later, I  consider that no material 
distinction can be drawn between the facts in the 
two cases. In  each case the claim of the respon
dents was for a sum alleged to be due for the hire 
of a vessel chartered by the respondents to the 
appellants. In  each case the main defence of the 
appellants was that the doctrine commonly spoken 
of as “ the frustration of the adventure ” applied
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to their case, and that in consequence they were 
relieved from any obligation to pay the sums 
claimed. In  each case the judgment in the court 
below was in favour of the respondents upon the 
ground that the doctrine bad no application 
having regard to the terms of the contracts into 
which the appellants had entered.

So far as the facts are concerned both cases 
must, I  think, be treated on the footing that from 
a business point of view there had been a frustra
tion of the adventure in each case. In  the 
A d m ira l Shipp ing Company’s case the special 
ease stated by the arbitrators was remitted to 
them by Scrutton, J. for a finding upon the 
question whether between the 14th Aug. and the 
20th Oct. 1914 there was any reasonable 
probability of proceeding with the chartered 
voyage in such a time that the commercial 
adventure would not be frustratsd, and whether 
any voyage could be taken from Kotka between 
the 14th Aug. and the 20th Oct. 1914 which would 
not involve risk of seizure or capture by a foreign 
ruler. The arbitrators’ answer to both questions 
was in the negative. In  the Scottish N avigation  
Company's case Sankey, J. gave no decision on 
this point. From the view ho took of the ease it 
was not necessary for him to do so. No distinc
tion was sought to be drawn during the argument 
before us between the two cases so far as the 
facts material to this point are concerned. I  
therefore treat the two cases as though in both 
of them the facts on this point had been found 
against the respondents.

I t  remains, therefore, only to consider whether 
the doctrine of the frustration of the adventure 
has any application to these cases. Bailhache, J. 
defines the doctrine thus: “ The commercial 
frustration ol an adventure by delay means, as 
I  understand it, the happening of some unfore
seen delay without the fault of either party to 
a contract of such a character as that by it the 
fulfilment of the contract in the only way in 
which fulfilment is contemplated and practicable 
is so inordinately postponed that its fulfilment 
when the delay is over will not accomplish the 
only object or objects which both parties to the 
contract must have known that each of them had 
in view at the time they made the contract, and 
for the accomplishment of which object or objects 
the contract was made.” As applicable to the 
present cases no objection was taken to this 
definition by any of the counsel for the parties 
concerned; and it appears to me to be entirely in 
accordance with the previous decisions upon the 
point. I t  is not, I  think, necessary to travel 
through the cases to which our attention has been 
called in support of this conclusion, and I  refer 
only to the judgment of Yaughan Williams, L  J. 
in K re ll v. Henry {sup.), where the development of 
the doctrine is historically treated. The speech 
of Lord Parker in the very recent case of T am plin  
Steamship Company v. Anglo-Mezican Petroleum  
Products Company (sup.) appears to me to contain 
several passages which are of great value in 
considering whether the doctrine in question is 
applicable in the cases which we have now under 
consideration. In  the first place he disposes of 
the suggestion which has often been made that 
the doctrine has no application to time charters 
by pointing out that the true view on this point 
is, not that the principle can in no circumstances 
be applicable to time charter-parties, but that its

application is in such cases much more difficult 
than in the case of charter-parties which con
template a definite voyage within definite limits 
of time. This view of the law is accepted by the 
respondents’ counsel in these appeals. Again, in 
Bpeaking of conditions which may be implied as 
frustrating an adventure he deals both with con
ditions precedent and conditions subsequent, and 
points out that though the former may be more 
easily applied than the latter, it is legitimate to 
imply the latter where circumstances warrant it. 
He deals expressly with the case of charter-parties 
where he says: “ I t  ” (the principle) “ applies also 
to charter-parties where some commercial adyen- 
ture contemplated by the parties, and in the ful
filment of which both are interested, is brought to 
an end by the happening of some event for 
which neither is to blame.” He deals also with 
the foundation on which the principle rests, and 
points out that the principle is one of contract 
law depending upon some term or condition to be 
implied in the contract itself, from which _ it 
follows that no term or condition can be implied 
in a contract which is inconsistent with its express 
provisions, or with the intention of the parties as 
gathered from those provisions.

I  come now to the two questions which, after a 
consideration of the authorities and the argu
ments addressed to us, appear to me to be the 
two questions which require answering in order to 
dispose of the main point in contest between the 
parties and which is common to both appeals. 
These questions are, first, Do the charter-parties 
which were entered into between the shipowners 
and the charterers contemplate an adventure in 
which both were interested? Secondly, I f  they 
do, do the terms of those charter-parties exclude 
the implied condition relied on by the charterers ? 
Both Sankey, J. and Bailhache, J. have answered 
the first question in the negative, and on that 
ground have decided against the appellants. 
There is no doubt as to Bailhache, J.’s view. He 
construes the charter-parties as time charters 
pure and simple. He considers that the charterers 
in the case he was considering might have laid 
the vessel up, or sent her to Continental ports or 
to the Mediterranean, and that there was no 
obligation on the charterers, if they did not lay 
her up, to employ her in trading to a Baltic port 
at all. Sankey, J. was content to express the 
opinion that the charter was a time charter which 
did not provide for either a definite voyage or a 
definite object contemplated at first by both 
parties. I  hesitate to differ from these two 
learned judges who have so much experience in 
shipping matters, but upon the construction of 
these particular charter-parties I  cannot bring 
myself to agree with them. After the expression 
of opinion by Lord Parker to which I  have already 
referred and to which counsel assent, it  seems to 
me immaterial to consider whether these charter- 
parties can or cannot properly be called time 
charters. In  some senses no doubt they are. 
The material question, however, which has to 
be decided is whether the expressions “ one Baltic 
round ” in the case of the B un o lly  and “ two Baltic 
rounds ” in the case of the A u ld m u ir  are, having 
regard to the other provisions in the charter- 
parties, words of description of the voyage or 
voyages, or of parts of the voyage or voyages, to be 
undertaken by the vessels, or whether they are 
words descriptive merely of the area within which
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the charterers may employ the vessels and of 
the measure of time for which the vessels are 
respectively chartered. In  the one case the 
doctrine relied upon by the appellants would, in 
my opinion, apply; in the other it  would not. 
The question is one of construction. In  the first 
place, what is the natural meaning of the words ? 
What is the natural inference to be drawn where 
one party agrees to let and the other to hire a 
vessel for “ one Baltic round ” or for “ two Baltic 
rounds ” as the case may be ? Are the parties 
agreeing that the vessel is to be employed as the 
charterer pleases for the time usually occupied or 
reasonably occupied in going a Baltic round, or 
are they agreeing that the vessel shall be employed 
in actually going a Baltic round ? In  my opinion 
the latter is the natural and proper meaning to 
be given to the language used. I t  was assumed 
in the court below that the expression “ Baltic 
round ” has a well-known meaning in the shipping 
trade, but the exact meaning was not gone into. 
During the hearing in this court counsel were 
content for the purposes of these appeals to treat 
a Baltic round as meaning a vogage from a port 
in the United Kingdom to a port or ports in the 
Baltic, with liberty to call at United Kingdom or 
Continental ports substantially on the way there, 
and returning from a Baltic port or ports to a 
coal port in the United Kingdom, with the same 
liberty to call at ports en route.

There is nothing in the charter-parties, in my 
opinion, which is inconsistent with the view that 
these charter-parties must be construed as if the 
words “ Baltic round ” had been written out at 
length as above defined. On the contrary I  
think that the other provisions of the charter- 
party confirm this view. In  both charter-parties 
the payment of hire is per month commencing on 
and from delivery and continuing until redelivery 
of steamer (unless lost) to owners at a coal port in 
the United Kingdom. When is the redelivery to 
take place ? Is it when the vessel shall have com
pleted the contemplated voyage which fixes the 
time with certainty, though it may have been longer 
or shorter than one or both of the parties antici
pated ; or is it to take place at a time selected by 
the charterer upon his estimate of what the proper 
time to be allowed for a Baltic round should be ? 
I t  seems to me that the latter would be so 
unlikely an arrangement to make and one so 
likely to lead to disputes that it is improbable 
that business people would ever have consented 
to it. The written clause inserted at the end of 
each of the charter-parties confirms me in the 
view I  have taken of these contracts. The language 
employed in the case of the A u ld m u ir  is perhaps 
f tronger than that used in the case of the Dunolly. 
When the parties in the former case speak of 
“ the end of the first round ” the natural meaning 
of tho words appears to meto be when the round is 
in fact completed, and not at the expiration of a 
period of time ordinarily or reasonably allowed 
for a round.

The conclusion, therefore, to which I  come on 
this part of these cases is that the parties did by 
the language they used contemplate and provide 
for an adventure—namely, a “ Baltic round ”— 
in which they were both interested, and that the 
doctrine invoked by the appellants applies just a3 
much as if the expression “ Baltic round ” as 
explained above had been written out in full in 
both charter-parties.

I  pass now to the second question, and to this 1 
apply the language of Lord Parker to which I  
have already referred. Is there anything in the 
express provisions of these charter-parties or in 
the intention of the parties as gathered from 
those provisions which is inconsistent with the 
implied condition sought to be introduced by the 
appellants P I  think not. On tha first branch of 
this question the respondents rely upon the clause 
with reference to the cancellation of the charter- 
party, and contend that this clause expressly deals 
with the event which happened and provides the 
course, and the only course, the charterers can 
take if they desire to be relieved from the obliga
tions of the charter. The clause relied on pro
vides that in the event of Great Britain or other 
European Power being involved in war affecting 
the working of the steamer charterers to have the 
option of cancelling the charter or to insure at 
their expense the steamer against all war risks for 
the full value under the present policy as 
approved by the owners. The construction of the 
clause is not free from difficulty, but, having 
regard to the language used, it  appears to me 
not to apply at all in the events which have 
happened. Assuming the existence of the adven
ture, and the fact that it  has become frus
trated, the contract as contained in the charter- 
party has come to an end. Under these cir
cumstances how cm  the chatterer cancel the 
charter-party or insure the vessel in which he 
has no longer any insurable interest P To speak, 
therefore, of the charterers’ option to take one 
or other of these courses is to speak of a state of 
things which assumes the continued existence of 
the contract, or in other words a temporary 
affecting of the working of the steamer as 
opposed to something of so serious a character 
as to prevent any working of the steamer at all 
for a period sufficient to amount to a frustration 
of the adventure. Assuming this construction of 
this clause to be correct it  practically disposes of 
any argument on the second branch of this ques
tion, because, if the parties have deliberately 
restricted the expressed provisions of the charter- 
party to some temporary interruptions by reason 
of war, they cannot be assumed to have excluded 
the implied condition which would come into 
operation in the event of the more serious inter
ruption taking place. Apart from this con
sideration of this clause I  should arrive at the 
same conclusion from a consideration of the 
other provisions in these charter-parties. The 
mere introduction of exceptions or stipulations 
dealing with certain contemplated contingencies, 
even if they may be many in number, is not of 
itself sufficient to indicate an intention to exclude 
the implied condition. The charter-party in the 
case of Jackson v. Union M arine  Insurance Com
pany (sup.) contained an exception of perils of 
the seas, but this did not prevent the stranding 
being treated as putting an end to the adven
ture. The charter-party in the recent Tam plin  
Steamship Company’s case (sup.) contained an 
exception of restraint of princes, but this, in the 
opinion of Lord Haldane, did not extend to every 
restraint however prolonged and the effect of 
which was to frustrate the adventure. In  the 
present cases I  find nothing in the charter- 
parties which appears to me to indicate an 
intention that the doctrine relied on should 
be excluded, On the contrary, the intention
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apart: from the expressed provisions appears 
to be the other way. Take for instance 
the payment of the hire. Hire must continue to 
be paid until the vessel is redelivered at a United 
Kingdom coal port. No voyage may be under
taken which may involve risk of seizure or 
capture. Delay in consequence of not being able 
to start on the homeward voyage in consequence 
of such risk is not within the cesser of hire clause. 
I t  seems to me possible that the parties may 
from the language they used have contemplated 
a mere delay in the prosecution of the adventure 
being at the risk of the charterer, but I  cannot 
gather from that language the intention that the 
charterer should, after the adventure had become 
commercially impossible, continue liable to pay 
the hire for a vessel which by the terms of the 
charter he was forbidden to bring to the only place 
at which he could terminate his obligation to pay 
that hire.

For these reasons I  come to the conclusion that 
the appellants are entitled to succeed on both the 
questions which I  have indicated above.

W ith  the consequences of this decision we are 
not concerned. I t  is one of those cases in which 
one of two innocent parties must suffer. In  the 
present esse the shipowner has apparently only 
been able to reduce the loss by bringing home the 
crew; but in many cases the circumstances may 
be such that either by a sale of the vessel or by 
employing her in some other way a loss may be 
reduced or altogether avoided; whereas the 
charterer would under any circumstances be 
helpless to reduce his loss by a single penny.

Having regard to the conclusion to which I  
have come with regard to the main point, it  is 
unnecessary to express any opinion upon the 
point raised in Messrs. Souter’s appeal as to the 
cancellation of the charter-party. In  my opinion 
both appeals succeed, and judgment should be 
entered in the manner indicated by Swinfen 
Eady, L.J.

A. T. L a w r e n c e , J. read the following judg
ment :—The facts of these cases have been suffi
ciently stated. I  will only mention two upon 
which this judgment is founded. (1) I t  is found 
as a fact that the Bteamship Dunolly  has since the 
1st Aug. 1914 been and still is detained in Russian 
territorial waters under and by virtue of an order 
of the Russian Government amounting to a 
“ restraint of princes.” (2) In  the case of the 
steamship A u ld m u ir  there is a finding by the 
arbitrators that her detention under a like order 
amounted to a “ frustration of the adventure ” 
contemplated by the charter-party. The only 
material difference in the facts of these cases is 
that in that of the Bunoll-y a notice purporting 
to be a cancellation of the charter-party under 
the clause in line 74 was given by the charterers, 
whereas in the case of the A u ld m u ir  there was 
no such notice.

The clause (line 74) does not apply in the cir
cumstances which have occurred. I t  was not the 
“ working” of the steamer upon the adventure 
which was “ affected.” No insurance was possible, 
and the vessel could not sail down the Baltic at 
all. This clause was intended to meet and its 
language covers an entirely different set of facts 
to those which had arisen in Aug. 1914. I  agree 
with Sankey, J. that the charterers are only 
entitled to give such a notice when they are ready 
and willing to band over the vessel free (within a
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reasonable time) of cargo and of commit
ments.

Sir John Simon suggested that the claimants 
could terminate the contract by cancellation and 
pay damages for any loss or damage the ship
owners might sustain by reason of the circum
stances under which the ship then was. I  do not 
think this contention can be sound. They cannot 
at one and the same time have a right to cancel 
and a liability in damages for having exercised 
their right.

This leaves but one question for consideration 
in the case of each of these vessels—namely, Does 
the doctrine of the frustration of the commercial 
adventure apply hereP I  am inclined to think 
these are time charters and not voyage charters. 
I  think so because the form is a time charter 
form, the charterer is called at least once (line 88) 
a time charterer, and he so describes himself in 
his sub-charter; but chiefly I  think so because 
the charter-party seems to me to provide for two 
quite different kinds of voyage—one a round 
voyage in the Baltic, calling, it may be, at several 
ports in that sea ; the other a voyage to ports on 
the Continent of Europe and merely entering the 
Baltic for one port. I  agree that it  is more 
difficult to imply a condition defeating the con
tract in the case of a time charter than in the 
case of a voyage charter. Especially is this so 
if the time for which the ship is still under 
charter when the question arises is of long dura
tion; this because it is then difficult if not 
impossible to say that the adventures contem
plated by the parties are all defeated. I t  becomes 
comparatively easy when the adventure is definite 
and specific as in the case of a voyage charter. 
Here the charter-party is of very limited duration 
and scope. The doctrine is not peculiar to 
charters; it is applicable to all contracts. No 
such condition should be implied when it is 
possible to hold that reasonable men could have 
contemplated the circumstances as they exist 
and yet have entered into the bargain expressed 
in the document.

I  think that all reasonable commercial men 
would agree that charters are subject to the con
dition that the circumstances remain such that 
the chartered services of the ship shall not for 
an unreasonable time be rendered unavailable; 
that if from no default of either party those 
services can neither be rendered by the shipowner 
nor enjoyed by the charterer for an unreasonable 
time then the contract Bhall be at an end. In  
commerce time and money depend the one upon 
the other. Here a Baltic round, though of 
uncertain duration, is admittedly a matter of a 
few months. During the argument counsel on 
both sides seemed to speak of it as occupying 
three or four months, and I  should think this is 
about the usual duration. These ships are still 
in the Baltic unable to get away; this war may 
last for many more months, or even years.

I f  some such condition is not to be implied the 
charter-party still binds the parties, the one to 
pay the hire, the other to have the ship ready and 
willing to sail under the charter. The one who 
contemplated an expenditure of 5000Z. or 6000Z. 
may have to pay 30,000/.—40,0001. or even
100,0001. The other who contemplated having 
his ship free and at his own disposal in a few 
months has to wait years. I t  Beems to me that 
a condition whereby such a restraint as this deter-
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mines the charter-party must be implied if we 
are to attribute ordinary commercial reason to the 
parties to it. The charterer pays hire and gets 
no commercial advantage; the shipowner keeps 
his ship ready to sail and gets only pre
war rates of hire. Unless the Russian Govern
ment is much more farsighted than the English 
Government, freights have risen there as here, and 
the shipowner might be earning the higher rates 
in that portion of the Baltic commanded by the 
Russian fleet.

Sankey,; J. holds that « frustration of the 
adventure ’ cannot be applied upon these facts 
because he regards the shipowner’s only object as 
being to earn the charter-party freight or hire. 
I  cannot agree with this. The subject of the 
contract is the service of the ship in accordance 
with the terms of the charter-party; the owner’s 
object is, or should be, to afford those services, 
while the charterer’s object is to enjoy them ; 
it  is true that the motive of each is money. 
Bailhache, J. in his judgment states the common 
object, and also states in language that I  adopt 
the doctrine as to frustration of the adventure. 
He declines to apply it to the facts of the case 
before him (notwithstanding the finding of the 
arbitrators) because he would have to consider the 
duration of the restraint in order to see whether 
it  amounted to a “ frustration ” of the adventure, 
and this would be to make a new contract for 
the parties.

I  cannot accept this view. One must, of course, 
consider the duration of the restraint in order to 
see whether it  determines the contract; but 
doing so does not make a new contract. When
ever a term is implied in a contract, it  is a term 
added to those which are expressed; but it is not 
a new contract, because, if it  is properly implied, 
tien  by the hypothesis it was in the contract 
already. The fact that if you improperly imply 
a term you make a new contract for the parties is 
a strong reason for being careful in seeing that 
it must have been intended by the parties, if you 
are to regard them as reasonable men entering 
upon a commercial adventure. In  Jackson v. 
Union M arine Insurance Company (sup.) the 
exception “ perils of the seas ” was expressed, 
yet because the delay caused by the stranding 
was unreasonable in duration the adventure was 
held to be frustrated. In  T am p lin  Shipp ing  
Company’s case (sup.) Lord Parker of Waddington 
does not deny, he admits, the doctrine of frus
tration ; he merely declines to apply it  to the 
facts of that case. There the facts were widely 
different from these. There was a time charter 
of five years, of which time there was still 
nearly one-third unexpired when the judgment 
in the House of Lords was delivered; the 
charterer was ready and willing to continue 
to pay the hire, and the British Govern
ment, who were imposing the restraint, were 
ready and willing to pay both owner and 
charterer according to their respective interests.
I  think that case cannot govern these cases. I t  
is to be observed that in Hadley v. Clarke (sup.) 
the exception is stated to be “ the dangers of the 
seas only excepted.” There appears to have been 
no exception of restraint of princes, and there
fore nothing to cover “ embargo.” The ship
owner’s promise to carry thus stood as an 
absolute promise, and there was no finding in 
the special case that the adventure had been

frustrated. This case, therefore, is not an 
authority against the view I  have stated.

I  think the findings of fact in these cases, 
taken with the great lapse of time that has 
occurred, show that in each the “ adventure” 
was “ frustrated ” and the contracts at an end.

The appeals should be allowed.
Appeals allowed.

Solicitors in the first case : for the plaintiffs, 
Lowless and Co.; for the defendants, Maples, 
Teesdale, and Co., for Brxm well, Bell, and Clayton, 
Newcastle-upon-Tyne.

Solicitors in the second case: for the shipowners, 
Bottere ll and Roche, for Botterell, Roche, and 
Temperley, Newcastle - upon - Tyne ; for the 
charterers, Thomas Cooper and C o , for D ixon  
Jacks, Newcastle-upon-Tyne.

Oct. 30, 31, and Nov. 10,1916.
(Before Sw in f e n  E ad y  and B a n ke s , L.JJ.

and A. T. L aw rence , J.)
B ruce M a r r io tt  a n d  Co. v . H o uld er  L in e  

L im it e d , (a)
A P P E A L  FR O M  T H E  K IN G ’S B E N C H  D IV IS IO N . 

B il l  of lading— General ship— Reslowage of cargo at 
intermediate port — Damage to cargo on quay 
during restowage—L ia b ility  of shipowners.

The p la in tiffs  were shippers of certain m ining  
machinery on board the defendants’ steamship from  
London to Buenos Aires via Newport. A  cylinder, 
part of this machinery, was accidentally in ju red on 
the quay at Newport during restowage operations 
there. The defendants admitted the accident, but 
relied upon an exception contained in  the b ill of 
lading which excepted breakage, even though 
occasioned by the negligence of the shipowners’ 
servants. The p la in tiffs  contended that the ship
owners had no right, having once stowed their goods 
in  one hold, to remove them from the ship in  
order to restow them in  another hold and to deposit 
them on the quay for this purpose, and that, as the 
defendants were acting in  breach of their contract 
of carriage when the accident occurred, they were 
not protected by the exception.

Held, that the defendants were protected by the excep
tion of the b ill o f lading. Where a general ship 
loads cargo at various ports which is intended to 
be discharged at different places, the cargo could not 
always be taken on board in  such order that the 
last loaded shall be the first to be discharged; the 
proper stowage of the cargo and the necessary 
readjustment of weight to preserve the proper trim  
of the ship may necessitate changes in  stowage 
from time to time, and in  the present case these were 
necessarily incidental to the voyage of the ship. 
The defendants, therefore, in  removing and restow
ing the cargo were not acting in  breach of the 
contract of carriage.

A pp e a l  by the defendants from a decision of 
Rowlatt, J., s itting w ithout a ju ry .

The plaintiffs* claim was for damages for 
breach of contract and breach of duty in and 
about the carriage of goods by sea by the 
defendants’ steamship Denby Grange.

The plaintiffs shipped on board the Denby 
Grange in London some packages of mining
(O) Reported by E dward J, M. Chaplin , Esq., B»rrtrter-»WL*w.
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machinery for Buenos Aires, the bill of lading 
being dated the 14th March 1914. According to 
the bill of lading, the machinery was shipped in 
apparent good order and condition on the 
Denby Grange,

S ailing  from  the  P o rt o f London fo r  carriage to  
Buenos A ires v ia  N ew po rt, b u t w ith  lib e r ty  to  the 
steamer, e ither before or a fte r proceeding tow ards th a t 
po rt, to  proceed to  and stay a t any ports  or places 
whatsoever (a lthough in  a con tra ry  d irec tion  to  o r ou t 
o f or beyond the  rou te  to  the  said p o rt o f discharge) 
once or oftener in  any order, backwards or forw ards, fo r 
load ing o r d ischarg ing cargo or passengers, or fo r  any 
purpose whatsoever, and a ll such po rts , places, and 
Bailings sha ll be deemed included w ith in  the  intended 
voyage.

The goods were, subject to the exceptions, to be 
delivered

In  the lik e  apparent good order and cond ition  from  the 
ship ’s tack le  (where the  ship’s re sp ons ib ility  sha ll 
cease) a t the p o rt o f Buenos A ires  or eo near thereto  as 
she may safe ly get and always afloat.

Clause 1 of the exceptions and stipulations 
provided •

T h a t the  m aster, owners, or agents of the vessel, o r its  
connections, sha ll no t be responsible fo r loss, damage, or 
in ju ry  a ris ing  fro m  any o f the  fo llow in g  perils, causes, or 
th in gs , namely : . . breakage . . . w hether
any of the pe rils , causes, o r th in gs  above mentioned, or 
the loss, damage, o r in ju ry  aris ing  the re from , be occa
sioned by o r arise from  any ac t or om ission, negligence, 
de fau lt, o r e rro r in  judgm ent o f the p ilo t, master, 
m ariners, engineers, stevedores, w orkm en, or o ther 
persons in  the  service o f the shipowners o r th e ir  agents, 
w hether on board the said ship o r any o ther ship 
belonging to  or chartered by  them, fo r  whose acts they 
w ould  otherw ise be liab le , o r otherw ise howsoever.

Clause 4:
The m aster, owners, o r agents o f the vessel have 

lib e r ty  to  ca rry  the  said goods by the above steamer 
o r o the r steamer o r steamers . . . and, in  so
doing, w ith o u t notice to  shippers o r consignees, to  
ca rry  the goods past th e ir  p o rt o f destination, or land 
them  a t in te rm ed iate  ports, and to  transh ip  or land  and 
store the  goods, e ither on shore o r afloat, and re-ship 
and fo rw a rd  the  same by land, o r by  w ater, by  c ra ft 
steam, sail, o r barge, w hether in  tow  o r otherwise, a t 
the  steamer’s expense b u t m erchan t’s r is k , i t  'being 
understood th a t a ll c la im s fo r  loss o r damage conse
quent upon delay or detention o f the  goods from  the 
forego ing o r any o ther cause are excluded.

The Denby Grange was a general ship carrying 
cargoes to different ports in the River Plate. She 
started from Antwerp, put on board the plaintiffs’ 
machinery in London, and then proceeded to 
Newport, where the plaintiffs’ machinery was 
taken out of one hold for the purpose of re- 
stowage in another and was damaged by accident 
while on the quay.

Before Rowlatt, J. the facts as to the re
stowage at Newport were agreed as Btated in a 
letter of the 22nd March 1914 from the defen
dants’ representative at Newport to the defen
dants in London, which was as follows :

As in fo rm ed you previously, we had to  s h if t  the 
cy linde r fo rm ing  po rtion  o f condensing p la n t on account 
o f the  B ruce M a rr io t t  and Co. shipped in  London in  
order to  make stowage fo r  earthenware pipes here. 
T h is  we landed on the  quay alongside the  ship fo r the 
tim e  being, and w h ils t sh ipp ing underframes yesterday 
in  the No. 3 ho ld  a gust o f w ind  caught one o f the 
frames as i t  was being lif te d  on board, w ith  the resu lt

th a t i t  swung round, b reaking the sling, and the  under
frames fe ll on the  quay on to  the  cy linde r No. 2366, 
b reaking the ca3t-iron flange, in d e n tin g  the tube and 
crushing same.

Rowlatt, J. gave judgment for the plaintiffs 
on the ground (in te r a lia) that the defendants 
were not entitled under the bill of lading to take 
the cylinder cut of the ship and place it on the 
quay for the purposes of restowage, and that, 
therefore, they were not protected by clause 1 of 
the exceptions of the bill of lading.

The defendants appealed.
On the 8th Feb. the Court of Appeal directed 

the appeal to stand over for further evidence, 
and consequently the defendants’ manager at 
Newport made an affidavit to the following 
effect:

(3) On the steamer’s a rr iv a l a t N ew port tw o  cylinders 
fo r San Juan had been stowed in  the w ings o f No. 4 ’ tween 
deck and a casting fo r Z ira te  had been stowed in  the square 
o f the hatch. These cylinders weighed 3 tons l lc w t . ,  
b u t occupied ve ry  large spaoe and were l ig h t  cargo. 
(4) The steamer loaded a q u a n tity  o f ra ilw ay m ateria l 
a t A n tw erp  and also a t N ew port, inc lud ing  several 
heavy lif ts .  She was to  discharge th is  cargo a t Zarate, 
and I  was in fo rm ed th a t there was no crane there 
capable o f dealing w ith  th is  heavy s tu ff. The owners 
accord ing ly arranged th a t the  Bteamer’s masts should 
be specia lly strengthened to  enable them  to  deal w ith  
i t .  (5) The steamer’s masts had to  be lif te d  ou t, and i t  
was therefore impossible to  load any cargo in  the a fte r 
p a rt of Nos. 1 and 3 ’ tween decks u n t i l  th is  w o rk  was 
completed. (6) No. 2 ’tween deck was to  be used fo r 
bunker coals as th a t is the on ly  ’ tween deck ava ilable fo r 
the purpose. I t  was fo r these reasons th a t the  casting 
fo r  Zarate and the  cy linde rs were loaded in  No. 4 
’tween deck.

Par. 7 stated that the cargo to be loaded at 
Newport weighed 1756 tons, and included railway 
material, galvanised sheets, tinplates, ironplates, 
and a very large quantity of earthenware pipes 
for Buenos Aires. “ These pipes were very brittle 
and require very careful stowage, and should not 
be stowed with any other heavy cargo. I t  is also 
most important that any broken stowage should 
be avoided, otherwise the pipes are apt to get 
adrift and get broken.”

(8) The Bteamer was to  discharge a t several ports  in  the 
R ive r P la te  and to  go up to  Zarate, w h ich  was some way 
np the  rive r. The cargo bad therefore to  be stowed so 
as to  m a in ta in  the  steamer as fa r as possible on an even 
keel a fte r the  discharge o f p a rt o f i t  in  order th a t she 
m ig h t draw  as l i t t le  w ater as possible. In  order to 
effect th is  i t  was necessary to  stow  l ig h t  cargo 
in  N o. 4 bo th a t the  steamer m ig h t s ta r t a l i t t le  
down by the head. I f  the cylinders and casting had 
been le f t  in  No. 4 ’ tween deck i t  w ould  have been 
necessary to  b lock them off w ith  heavy cargo, 
w h ich  w ou ld  have p u t the  steamer down by the 
stern. As the  bunker coal in  No. 2 ’ tween deck was 
consumed on the ou tw ard passage, the  steamer w ould  
get to  some exten t down by the  stern, and i t  was fo r 
th is  reason th a t she had to  s ta r t down by the head. 
(9) The d ra ft o f the steamer on sa iling  was 22 ft. o in. 
fo rw ard  and 22 ft. 2 in. a ft. (10) F o r those reasons I  
found th a t the on ly  p rac tica l method o f s tow ing the 
ship safe ly was to  take  the  castings ou t o f No. 4 ’tween 
deck and pu t them  in to  No. 1 ’tween deck. B y  th is  
means the whole o f No. 4 ’tween deck contained 
earthenware pipes. The cy linde r and casting were 
placed in  No. 1 ’ tween deck in  the square o f the hatch, 
where the y  cou ld be safely stowed. The earthenware 
pipes in  No. 1 ho ld  were shu t o ff from  the  res t o f the 
cargo a t the  fo rw a rd  end by a num ber o f cases of stone-
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w o rk  w hich were w e ll secured. I t  was absolute ly 
necessary fo r  the safe stowage o f the cargo and fo r  the 
t r im  o f the  ship th a t th is  method o f stowage should be 
adopted, and th is  could on ly  be done b y  sh iftin g  the 
cylinders. (11) I t  is  by  no means unusual w ith  liners 
lik e  the  Denby Orange load ing cargo a t various ports 
and d ischarging a t various ports to  find  i t  necessary to  
restow  p a rt o f the  cargo a t N ew port, and in  some cases 
i t  is  necessary to  take  the  cargo ou t o f the ship and p u t 
i t  on the quay fo r  a sh o rt tim e  in  order to  enable the 
cargo to  be safe ly stowed. I t  is no t always possible to  
ascertain w ha t cargo w i l l  be ava ilab le  fo r  a pa rticu la r 
ship a t N ew port before she commences to  load her cargo 
a t A n tw e rp  or London, and even i f  th is  were possible 
sometimes i t  is  impossible to  stow  the  cargo a t the 
previous ports  in  such a way th a t i t  does n o t requ ire  re
stowage a t N ew port when the fresh cargo is  p u t in  
ow ing to  the order in  w h ich  the  cargo has to  be 
discharged. (12) In  the oircumstances wherever these 
cylinders and casting had been stowed in  London i t  
w ou ld  have been necessary to  take  them  ou t and restow  
them  a t N ew port. (13) To s h if t  the cargo is a source o f 
great troub le  to  the  shipowner and delay to  the  steamer, 
and I  never s h if t  any cargo unless i t  is  abso lu te ly 
necessary fo r safety.

The appeal was reargued upon this statement 
of facts on the 30th and 31st Oct. 1916.

Roche, K.C. and Lewis Noad, for the defendants, 
referred to

D avis  v. Q arrett, 6 B ing . 716;
he Due  v . W ard, 6 Asp. M ar. La w  Cas. 290 ; 58 L . T .

Rep. 908 ; 20 Q. B . D iv . 475 ;
L il lc y  y. Doubleday, 44 L . T . Rep. 814 ; 7 Q. B. D iv .

510;
Roberts y. Shaw, 8 L . T . Rep. 634; 4 B. &  S. 44.

M acK innon, K.C. and L. F . C. Darby, for the 
plaintiffs, referred also to

E a m ly n  v. Wood, 65 L . T . Rep. 2 8 6 ; (1891) 2 Q. B.
D iy . 488 ;

The Moorcock, 6 Asp. M a r. La w  Cas. 373 ; 60 L . T .
Rep. 654 ; 14 P. D iv . 6 4 ;

S lea t y. Fagg, 5 B . &  A l.  342.
Cur. adv. vult.

Nov. 10,1916.—The following judgments were 
read:—

Sw in f e n  E a d y , L.J. — The plaintiffs were 
shippers of certain mining machinery on board the 
defendants’ steamship Denby Grange for convey
ance from London to Buenos Aires via  Newport, 
Mon. A  large cylinder 16ft. by 5ft. diameter, part 
of this machinery, was accidentally injured on the 
quay at Newport during the course of restowage 
operations there. The plaintiffs claim the 
amount of the damage sustained by them by 
reason of the defendants’ failure to deliver the 
goods at Buenos Aires in the like good order and 
condition as at the time of shipment, The defen
dants admit the accident, but rely upon the 
exceptions contained in the bill of lading as 
exempting them from liability. Rowlatt, J. at 
the trial held that the defendants were not pro
tected from the loss which had happened by the 
terms of the bill of lading, and against this 
decision the defendants appeal.

The case was tried before the judre upon an 
agreed statement of facts, but during the hearing 
of the appeal on the 8th Feb. 1916 it became 
manifest that the facts were insufficiently stated 
to enable the court to determine the real dispute 
between the parties, and, moreover, the parties 
were at issue as to the meaning of their respective 
admissions, and the court allowed the matter to
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stand over for further evidence. This has since 
been filed, and the case now comes on again for 
rehearing before a court differently constituted, 
and with this further evidence before it.

The Denby Grange is a steamer of the Houlder 
Line, of a dead weight capacity of upwards of 
7000 tons, carrying a general cargo on this 
voyage. She commenced her voyage at Antwerp, 
where she loaded a quantity of railway material; 
she then proceeded to London, where she took 
on board a quantity of general cargo, including 
the plaintiffs’ machinery, which consisted of 105 
pieces or packages in all, weighing upwards of 43 
tons. She then proceeded to Newport, where she 
was to take on board upwards of 1750 tons of 
cargo, including a large quantity of heavy rail
way material, galvanised sheets, tinplates, and 
ironplates, and including also a very large 
quantity of earthenware pipes for Buenos Aires, 
which are very brittle, require careful stowage, 
and should not be stowed with any other heavy 
cargo.

Amongst the plaintiffs’ machinery loaded in 
London were two cylinders, each weighing 
3 tons llcwt., one of which was subsequently 
damaged at Newport. On the voyage from 
London to Newport these cylinders had been 
stowed in the wings of No. 4 ’tween deck hold. 
The steamer was to discharge at several ports in 
the River Plate and to go up to Zarate, which is 
some way up the river. The cargo had to be 
stowed so as to maintain the steamer on an even 
keel after the discharge of part of it in order that 
she might draw as little water as possible.

The defendants established by their evidence, 
which was uncontradicted, that the only prac
ticable method of stowing the ship safely, having 
regard to the nature and extent of her cargo and 
the ports and places to which it was consigned, 
was to take the plaintiffs’ cylinders out of No. 4 
’tween deck hold and put them into No. 1 ’tween 
deck hold. The defendants’ manager at Newport 
deposed that it was absolutely necessary for the 
safe stowage of the cargo and for the trim of the 
ship that the method of stowage which was 
adopted, and which in the evidence is described 
in detail, should be followed, and this could only 
be done by shifting the plaintiffs’ cylinders. 
There was also evidence that it is by no means 
unusual with liners like the Denby Grange, which 
load cargo at various ports and discharge at 
various ports or places, to find it necessary to 
re-stow part of the cargo, and in some cases it is 
necessary to take the cargo out of the ship and 
put it  on the quay for a short time in order to 
enable the cargo to be safely stowed. Moreover, 
it  is not always possible to ascertain what cargo 
will be available for a particular ship at Newport 
before she commences to load her cargo at 
Antwerp or London, and, even if this were 
possible, it  is sometimes impossible to stow the 
cargo at the previous ports in such a way that it 
will not require restowage at Newport, when the 
fresh cargo is put on board, owing to the order 
in which the cargo has to be discharged. Shift
ing the cargo is a source of trouble and expense 
to the shipowner and delay to the steamer, and 
according to the evidence of the defendants they 
never shift any cargo unless absolutely necessary 
for safety.

The damage in question in this action occurred 
while the cylinder was resting on the quay; an
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underframe of a railway carriage was caught by 
the wind, broke several strands of a wire hawser, 
and fell upon and fractured a portion of the 
cylinder. Breakage, even though occasioned by 
the negligence of the shipowners’ servants, is an 
excepted peril; but the plaintiffs contended 
that the rule waB “ once stowed always stowed ” ; 
that the shipowners had no right, having once 
stowed their goods in No. 4 hold, to remove them 
to No. 1 hold, and certainly not to remove them 
from the ship and deposit them on the quay in 
order to re-stow them in No. 1 hold; and that, as 
the defendants were acting in breach of their 
contract of carriage when the accident occurred, 
they were not protected by the exception. The 
defendants did not dispute that if  they were act
ing in breach of their contract they could not rely 
upon the protection afforded by the bill of lading, 
but they claimed that the contract of affreight
ment entitled them to restow in the manner they 
did.

The question therefore resolves itself into th is: 
Were the defendants, under the circumstances 
which I  have stated, entitled to remove the 
cylinder from No. 4 to No. 1 ’tween deck hold P 
In  my opinion they were. Both parties must be 
presumed to have contracted with reference to 
the known, ordinary, usual, well-established, and 
necessary course of business. The presump
tion is that the parties intended to contract 
with regard to the well-known usages of trade. 
When necessary to restow for the safety of the 
ship, or to obtain and preserve a proper trim, or 
to enable the rest of the cargo to be safely and 
properly stowed, a usage to do so is certainly 
reasonable.

Where a general ship loads cargo at various 
ports which is intended to be discharged at 
various different places, it  is manifest that the 
cargo cannot always be taken on board in such 
order that the last loaded shall be the first to be 
discharged, or that the cargo last taken on board 
is suitable for being overstowed on cargo already 
shipped. The proper stowage of the cargo and 
the necessary readjustment of weight to preserve 
the proper trim of the ship may necessitate 
changes in stowage from time to time, and these 
were necessarily incidental to the voyage of this 
ship.

I  am of opinion that in removing the cylinder 
from No. 4 with a view to stowing it in No. 1 and 
in the meantime temporarily depositing it on the 
quay the defendants were not committing any 
breach of their contract of carriage as contained 
in the bill of lading, and accordingly that they 
are exempted from liability for the damage which 
occurred. The appeal muBt be allowed and judg
ment entered for the defendants with costs here 
and below.

B a n k e s , L.J.—In  this case the respondents 
shipped a quantity of mining machinery, including 
two cylinders, on board the appellants’ steamship 
Denby Orange, then in the Port of London, for 
conveyance to Buenos Aires. The said vessel was 
one of the appellants’ line trading with general 
cargo between English and Continental ports and 
ports in South America. The next port at which 
the vessel was due to call for cargo after leaving 
London was Newport. The bill of lading 
described the intended voyage as a voyage from 
London to Buenos Aires v ia  Newport, but with 
liberty to the Bteamer, either before or after 
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proceeding towards that port, to proceed to and 
stay at any ports or places whatsoever (although 
in a contrary direction to or out of or beyond the 
route to the said port of discharge) onoe or oftener 
in any order, backwards or forwards, for loading 
or discharging cargo or passengers, or for any 
purpose whatsoever, and all such ports, places, 
and sailings should be deemed included within the 
intended voyage.

The bill of lading contained the usual long list 
of exceptions in which stowage, breakage, landing 
at any time or in any place, and negligence of the 
shipowners’ servants or agents are included. I t  
also contained a special clause dealing with 
transhipment. The cylinders when loaded on 
board in London were stowed in No. 4 ’tween 
deck hold. On arrival at Newport the cylinders 
were taken out of that hold and laid on the quay, 
the intention being to replace them into No. 1 
’tween deck hold. While on the quay one of the 
cylinders was damaged. The respondents brought 
their action alleging that the appellants had 
committed a breach of contract in unloading the 
cylinder and placing it on the quay and in failing 
to deliver it  at BuenoB Aires. The appellants 
denied the alleged breach of contract, and 
asserted their right to deal with the cylinder 
under the contract of carriage in the way in which 
they had dealt with it.

The action was tried before Rowlatt, J. upon 
an agreed statement of the facts relating to the 
damage to the cylinder contained in a letter dated 
the 22nd March 1914. The statement in this letter 
was in the following terms : [His Lordship read 
the statement as set out above.]

On this statement of facts Rowlatt, J. decided 
in favour of the respondents. When the appeal 
oame on it appeared to the court that upon the 
agreed statement of facts the question as to the 
circumstances under which the cylinder came to 
be taken out of No. 4 hold and laid on the quay was 
left in a very uncertain and unsatisfactory posi
tion. The appeal therefore stood over for a 
further statement, and as a result the appellants’ 
manager at Newport made an affidavit upon 
which he has been cross-examined. The effect of 
his affidavit is that it  was necessary to remove 
the cylinder from the No. 4 hold and to place it 
where it was temporarily, with a view to its being 
stowed in No. 1 hold in order to enable the ship to 
be properly stowed and to secure a proper trim. 
He also stated that suob a dealing with portions 
of the cargo was quite usual. In  my opinion the 
cross-examination did not displace the statements 
contained in the affidavit.

Under these circumstances the question which 
has to be decided is whether, upon the facts as 
now disclosed, a term must be implied in the 
contract as contained in the bill of lading by 
which the appellants are entitled to move any 
goods after they have been placed on board, even 
to the extent of taking them out of the ship, if 
such moving is either usual in the course of 
loading or unloading the vessel at the autho
rised ports of oall, or necessary for the safety 
or trim of the ship or the safety of the cargo. 
We were referred to the test applied by Lord 
Esher in H am lyn  and Co. v. Wood and Co. (sup.), 
wheiehesays: “ I  have for a long time under
stood that rule to be that the court has no right 
to imply in a written contract any such stipula
tion, unless on considering the terms of the

4 B
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contract in a reasonable and business manner, 
an implication necessarily arises that the parties 
must have intended that the suggested stipulation 
should exist.”

Having regard to the fact that this vessel was, 
under the terms of the contract, to call at a 
number of ports to take in cargo, and at a number 
of ports to discharge cargo, it  appears to me a 
necessary implication that the parties must have 
intended that the shipowners should have liberty 
to shift the cargo, should necessity arise to do so, 
either for the safety of the ship or cargo, or in the 
usual course of loading or unloading at the port 
of call. I  cannot see any limitation to that right 
to shift provided what is done comes within the 
limits of what is reasonable or customary. I f  the 
right to shift extends to a right to shift from one 
part of a hold to another part of the same hold, 
or from one hold to another hold, it  must, I  think, 
necessarily extend to placing the cargo on the 
quay for such time as may be reasonably necessary 
to enable this to be effectively done.

The question is necessarily a business question. 
The only evidence before the court is that of the 
appellants’ manager. So far as my own experi
ence of such matters is concerned, it  appears 
to me that the view he presents is a reasonable 
one, and that the stowing and discharging of 
a general cargo, consisting possibly of very many 
parcels of goods belonging to different owners, 
taken in at a number of ports, and to be dis
charged at a number of other ports, would be 
practically impossible unless such a liberty 
existed. In  this view of the contract the appel
lants are entitled to succeed, because it is not 
disputed that if what the appellants did was 
within the terms of the contract the exceptions 
are wide enough to protect them from liability.

For these reasons I  think that the appeal 
succeeds.

A. T. L a w r e n c e , J.—The question in this case is 
whether the landing of these cylinders at Newport 
for the purpose of restowing them was within the 
contract of carriage, that is, was the exercise of a 
right of the shipowner under it. I  think it was. 
In  my opinion it was incident to the voyage con
templated by this bill of lading. The ship was a 
general ship, intending to call at several ports, 
and the voyage involved going up the river, 
where banks and shallows make the trim and 
handiness of the ship of great importance. The 
cylinders were very light relatively to the space 
they occupied. I t  must have been obviously 
probable that the cargo to be taken in after the 
ship left London would involve some readjust
ment of weights to enable her to keep her trim. 
These considerations make it easy to accept the 
evidence called after the first hearing by the leave 
of the court. This evidence is to the effect that 
upon such a voyage it is the ordinary course to 
land and re-stow cargo where necessary.

The next question is : Does the bill of lading 
contain exceptions covering the shipowner against 
risks in so doing ? I  think it does. I  agree with 
my brother Rowlatt that clause 4 of the excep
tions does not apply here. I t  is directed to a 
different set of circumstances, namely, to a case 
of transhipment to another ship or to some form 
of land carriage. But I  think clause 1 excepts 
the shipowner from liability for this damage to 
the cylinder. I t  excepts liability for loss or 
damage arising from (in te r a lia) “ breakage ”
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“ stowage,” “ landing,” and this even though due 
to negligence. The “ delivery ” to be made by 
the ship is “ from the ship’s tackle at . . .
the port of Buenos Aires or so near thereto as 
she may safely get and always lie afloat.” These 
exceptions seem to me to include such a 
“ breakage ” as occurred to this cylinder when 
landed for re-stowage at Newport.

I  think, therefore, that the defendants are not 
liable, and that this appeal should be allowed.

Appeal allowed.
Solicitors for the plaintiffs, Parker, Qarrett, 

and Co.
Solicitors for the defendants, W illia m  A. Crump 

and Son.

HIGH COURT OF JUSTICE.

K IN G ’S B E N C H  D IV IS IO N .
Thursday, Oct. 26, 1916.

(Before Lord R e a d in g , C.J. and Low, J.)
Sh e l f o r d  (app.) v. M osey  (resp.). (o)

Seaman — Agreement — Rate of wages — Special 
stipulation as to bonus—Nature of bonus— 
“ Wages”  — “ Emoluments” — Stipu la tion as to 
forfeiture of bonus—Legality— Desertion of seaman 
— Delivery account— Payment of amount due to 
“ proper officer” — Merchant Shipping Act 1894 
(57 &  58 Vect. c. 60), ss. 114, 742—Merchant 
Shipping Act 1906 (6 Edw. 7, c. 48), s. 28.

B y sect. 28 of the Merchant Shipping Act 1906 
(6 Edw. 7, c. 48) i t  is provided (inter alia) that 
the master of a B ritish  ship shall, w ith in  forty- 
eight hours of the termination of the voyage at the 
port where the voyage terminates, deliver to the 
“ proper officer ” — as defined by sub-sect 11 of the 
said section—the amount due on account of wages 
as shown in  the delivery account, and subject to 
any deductions allowed under the section, to any 
seaman belonging to the ship who has been left 
behind out of the B ritish  Islands during the course 
of the voyage.

The appellant was the master of the B ritish  ship  O., 
which started on a voyage to Austra lia and back 
in  Feb. 1916 and terminated its voyage at T. in  
June 1916. Among the members of the crew was 
one F .,an d  i t  was a special term of the agreement 
made in  accordance w ith sect. 114 of the Merchant 
Shipping Act 1894 that a ll members of the crew, 
with the exception of certain classes of the crew to 
which F. d id  not belong, were to be paid a 15 per 
cent, war bonus over and above the rales appearing 
against their names on the articles fo r the voyage 
or during the period of the war, whichever 
terminated first, but “ in  cases of desertion and j  or 
being paid off abroad the above bonuses w ill be 
forfeited.”  F. deserted at Sydney, and on the 
return of the ship to England the appellant pa id  
to the proper officer—namely, the Superintendent 
of Mercantile M arine at T .— the proportion of the 
wages due up to the time of desertion, after deduc
tions, but pa id  no part of the bonus, as i t  was 
contended that the bonus was not ivages, but con
sideration for the performances of an entire con
tract, which contract had been broken by F ., and

(a) Reported by J. A. Slater , Esq., Barrister-at-Law.
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that under the above term F. had forfeited any  
right to any share in  such bonus. A n  inform ation  
was la id  by the respondent, the proper officer, 
against the appellant, for fa ilin g  to comply with 
the provisions of sect. 28 of the Act of 1906, and 
the justices held that the sum stipulated for as a 
bonus in  the agreement was “ wages ”  w ith in  the 
meaning of the Merchant Shipping Acts of 1894 
and 1906, and that as such wages i t  could not be 
forfeited by agreement between the master and the 
seamen. The justices accordingly convicted the 
appellant.

Held, on appeal, that the decision of the justices was 
correct.

Cash stated by justices of the peace fo r the 
county of Essex.

A t a court of summary jurisdiction sitting at 
Grays, in the county of Essex, an information 
was preferred by James Yeoman Mosey (herein
after called “ the respondent ”), he being an 
officer of the Board of Trade and the “ proper 
officer ” under sect. 28 of the Merchant Shipping 
Act 1906 (6 Edw. 7, c. 48), against William Sop- 
with Shelford, master of the British ship Omrah 
(hereinafter called “ the appellant ”) for that he, 
the appellant, on the 12th June 1916, at the 
Mercantile Marina Office, Tilbury, in the county 
of Essex, after the termination of the voyage of 
the said ship at Tilbury on or about the 11th June 
1916 did unlawfully fail without reasonable cause 
to comply with the above section of the Merchant 
Shipping Act 1906 in that he, the said appellant, 
having dealt with the account of the wages of a 
certain seaman named Joseph Fay, the said 
seaman having been left behind out of the 
British Islands, and the absence of the said sea
man being alleged to be due to desertion, refused 
or neglected to deliver to the proper officer, to 
wit, the superintendent of Mercantile Marine at 
the Mercantile Marine Office, Tilbury, the sum of 
31. 5s., being the amount due on account of wages 
as shown on the delivery acoount furnished by 
the appellant in respect of the said seaman as 
amended by the proper officer in red ink after 
deducting such sums as were set out in the said 
account, there being no re-imbursement account 
allowed under the said section, contrary to the 
form of the statute in such case made and 
provided.

The appellant, Lieutenant-Commander William  
Sopwith Shelford, was the master of the British 
steamship Omrah, owned by the Orient Line. 
The ship signed on a crew at Tilbury in the 
month of February 1916 for a voyage to Australia 
and back to this country. Amongst those who 
signed on was Joseph Fay, who waB employed as 
a hospital attendant on board ship. The wages 
of Fay were 51. 5s. per month, and there was a 
clause added to the agreement as follows :

I t  is fu r th e r agreed th a t a l l  members o f the crew  w ill 
be pa id 15 per cent, w ar bonus over and above the rates 
appearing against th e ir names on the a rtic les  fo r  the 
voyage or du ring  the period o f the w ar, th a t is, w h ich
ever term inates firs t, w ith  the  exception o f the  seamen, 
storekeepers, donkeymen, greasers, firem en, and t r im 
mers. In  cases o f desertion and (or) being pa id  off 
abroad the above bonuses w i l l  be fo rfe ited . The wages 
entered against the  respective names the re in  represent 
increases over the com pany’s soa leof rates ru lin g  a t the 
ou tbreak o f w ar, whioh increases are added as a w ar 
bonus.

Fay deserted at Sydney on the 21st April 1916. 
The Omrah returned to England and arrived at 
Tilbury on or about the 11th June 1916, and the 
appellant then tendered the balance of the wages 
due to Fay to the superintendent of the mercantile 
marine at his office at Tilbury, but no part of the 
special war bonus. The superintendent wrote a 
letter dated the 13th June 1916 to the appellant 
demanding the proportion of the 15 per cent, war 
bonus, and as the applicant declined to pay 
proceedings were taken as above stated.

The information was heard on the 30th June 
1916, and the justices convicted the appellant, 
imposing a fine of 21.

Upon the hearing of the information the 
following were proved or admitted :—

(a) A certified copy of the register of the 
steamship Omrah.

(5) The agreement with the crew of the steam
ship Omrah for the voyage in question.

(c) The official log of the vessel.
(d) The delivery account furnished by the 

appellant to the respondent in respect of the 
wages of the said Joseph Fay.

(e) A  letter, dated the 13th June 1916, from 
the respondent to the appellant.

( f )  The agreement with the crew of the steam
ship Omrah on the previous voyage of the ship.

I t  was conceded and the justices found as 
facts: (1) That the seaman Joseph Fay was to 
be treated for the purposes of the case as a sea
man left behind out of the British Islands ; and
(2) that the proper proportion of wages as distinct 
from any question of bonus due to the seaman 
had been tendered by the appellant to the respon
dent and refused by him.

On behalf of the appellant it  was contended :
(1) That the bonuB in  question was not “  wages,”  

bu t consideration fo r the performance of an entire 
contract.

(2) That no part of such bonuB accrued due 
or became payable t i l l  the fu lfilm ent of the said 
contract on completion by the said seaman of 
the return voyage.

(3) That by his desertion the seaman had for
feited any rights under the said stipulation.

(4) That the stipulation in the said agreement 
with the crew of the steamship referring to the 
bonuB had been duly initialled and passed as 
being in compliance with the requirements of 
the Board of Trade and the provisions of the 
Merchant Shipping Acts 1894 and 1906, both on 
this voyage and on the previous voyage by the 
proper officer.

(5) That if the said stipulation was contrary to 
law no demand for its inclusion in the delivery 
account would lie, and the seaman could not 
claim thereunder for the whole or any part of the 
bonus.

On behalf of the respondent it was contended :
(1) That the bonus was “ wages” or “ emolu

ments ” as defined by sect. 742 of the Merchant 
Shipping Act 1894.

(2) That it  therefore accrued de die in  diem  
and should have been included in the “ wages ” 
in the delivery account.

(3) That if the bonus was “ wages ” or “ emolu
ments ” it was only liable to forfeiture under 
the decision of a court of law and not by virtue 
of any agreement between the master and the 
crew.
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The following cases were referred to :
Keslake v. B oard  o f  Trade, 9 Asp. M a r. La w  CaB. 

4 9 1 ; 89 L . T . Rep. 534 ; (1903) 2 K . B . 453 ;
M e rcan tile  S teamship Company L im ite d  and D ale  

v . H a ll ,  11 Asp. M ar. La w  Cas. 27 3 ; 100 L . T . 
Rep. 885 ; (1909) 2 K . B . 423 ;

H a llid a y  v . Taffs, 11 Asp. M ar. La w  Cas. 574; 
104 L . T . Rep. 188 ; (1911) 1 K . B . 594 ;

Deacon v . Q uaile  and Neale v. W ilson, 12 Asp. 
M a r. Law  Cas. 125; 106 L . T . Rep. 269 ; (1912) 
1 K . B . 445.

The justices were of opinion that the sum 
stipulated for as bonus in the agreement was 
“ wages ” within the meaning of the Merchant 
Shipping Acts, and as such “ wages ” it  could 
not be forfeited by agreement between the master 
and the seaman, and accordingly held that the 
appellant had failed to comply with the require
ments of sect. 28, sub-sects. 1 and 2, of the Mer
chant Shipping Act 1906. They convicted the 
appellant of the offence alleged against him as 
before stated.

By the Merchant Shipping Act 1894 (57 & 58 
Viet. c. 60) it is provided:

Sect. 742. In  th is  A c t, unless the  con text otherw ise 
requires, the  fo llo w in g  expressions have the  meanings 
hereby assigned to  them , th a t is  say . . . “ w ages”
includes emolnments.

By Beet. 28 of the Merchant Shipping Act 1906 
(6 Edw. 7, c. 48) it  is provided :

(1) I f  a seaman be longing to  any B r it is h  sh ip  is le f t  
behind ou t o f the  B r it is h  Is lands, the  m aster o f the  ship 
sha ll, sub ject to  the  p rov is ion  o f th is  section, (a) as 
soon as m ay be, enter in  the  o ffic ia l log-book a s ta te 
m ent of the effects le f t  on board by the  seaman and o f 
the  am ount due to  the  seaman on account o f wages a t 
the  tim e  when he was le f t  behind ; (6) on the  te rm ina 
tio n  o f the  voyage d u ring  w h ich  the  seaman was le ft  
behind, fu rn ish  to  the  proper offioer w ith in  fo r ty -e ig h t 
hours a fte r the  a r r iv a l o f the ship a t the p o rt a t w hich 
the  voyage term inates, accounts in  a fo rm  approved by 
the  B oard  o f Trade, one ( in  th is  section re ferred to  as 
the  de live ry  accpunt) o f the effects and wages, and the 
o the r (in  th is  section re ferred to  as the re im bursem ent 
aocount) o f any expenses caused to  the  m aster o r owner 
o f the  ship by  the  absence o f the seaman in  cases where 
the  absence is  due to  desertion, negleot to  jo in  h is  ship, 
o r any o ther condnct co n s titu tin g  an offence under 
sect. 221 o f the  p rin c ip a l A c t. The m aster sha ll, i f  
required b y  the  proper officer, fu rn ish  snoh vouchers as 
m ay be reasonably required to  v e r ify  the accounts.
(2) The m aster o f the  ship sha ll de live r to  the  proper 
o fficer the  effects o f the  Beaman as shown in  the 
de live ry  account, and, sub ject to  any deductions allowed 
under th is  section, the am ount due on acoount o f wages 
as shown in  th a t account, and the  officer sha ll g ive to  
the  m aster a receipt, in  a fo rm  approved b y  the  Board 
o f Trade, fo r  any effects o r am ount bo delivered.
(3) The m aster o f the  ship sha ll be en titled  to  
be reim bursed ou t o f the wages o r effects any sums shown 
in  the  re im bursem ent account w hich appear to  the proper 
offioer, or, in  case o f an appeal under th is  section, to  a 
co u rt o f sum m ary ju risd ic tio n  to  be p roperly  chargeable, 
and fo r  th a t purpose the officer, o r, i f  neoessary, in  the 
case o f an appeal, the  Board o f Trade, sha ll a llow  those 
sums to  be deducted from  the  aocount due on account o f 
wages shown in  the de live ry  account, and, so fa r  as th a t 
am ount is n o t suffic ient, to  be repaid to  the m aster ou t 
o f the effects. The proper officer, before a llow ing  any 
sums to  be deducted o r repa id  under th is  prov is ion , may 
require such evidence as he th in k s  f i t  as to  the  sums 
being properly  chargeable to  be g iven b y  the  m aster o f 
the  ship, e ith e r by  s ta tu to ry  decla ration o r otherw ise.

W here the  m aster o f a  ship whose voyage term inates in  
the U n ited  K ingdom  is  aggrieved by the  decision o f the 
proper officer as to  the  sums to  be a llow ed as p roperly  
chargeable on h is  re im bursem ent account, and the 
am ount in  dispute exceeds ten  pounds, he m ay appeal 
from  the  decision o f the proper officer to  a co u rt o f 
sum m ary ju risd ic tio n . . . . (10) I f  the  m aster o f a
ship fa ils  w ith o u t reasonable cause to  com ply w ith  th is  
Beotion he sha ll (w ith o u t p re jud ice  to  any o the r l ia b il ity )  
fo r  each offenoe be lia b le  on sum mary convic tion to  a 
fine no t exceeding tw e n ty  pounds, and, i f  he de livers a 
false acconnt o r makes a fa lse statem ent o r representa
t io n  fo r  the  purposes o f th is  section, he sha ll in  reBpect 
o f each offenoe be g u ilty  o f a  misdemeanour. (11) The 
proper offioer fo r  the  purpose o f th is  seotion sha ll b e : 
( i  ) A t  a p o rt in  the  U n ited  K ingdom , a supe rin te nde n t; 
( it .)  a t a p o rt in  a B r it is h  possession, a superintendent, 
or, in  the absence o f any such superintendent, the ch ie f 
officer o f oustoms a t o r near the  p o r t ; ( f i t . )  a t a p o rt 
elsewhere, the consular officer a t the  p o rt. (12) Th is  
section sha ll no t app ly in  the  case o f an absent seaman ; 
(a) W here the  m aster o f the  ship satisfies the proper 
o fficer th a t none o f the  effects o f the seaman have to  his 
knowledge been le f t  on board the  ship, and th a t he has 
pa id  the  wages due to  the seam an; o r (6) where the 
am ount o f wages earned by the  seaman (a fte r ta k in g  in to  
account any deductions made in  respect o f a llo tm ents  or 
advances fo r w h ich  prov is ion  is  made b y  the  agreement 
w ith  the  crew) appears from  the  agreement to  be less 
than  five pounds, and the m aster does n o t exercise h is 
op tion  to  deal w ith  the de live ry  and re im bursem ent 
accounts c o lle c tiv e ly ; o r (c) where the  m aster o f the 
ship satisfies the  proper officer th a t the  ne t am ount due 
to  the  seaman on acoount o f wages (a fte r ta k in g  in to  
aocount any deductions la w fu lly  made in  respect o f 
a llo tm ents, advances, o r otherw ise) is  less than  three 
pounds, and the  m aster does no t exercise h is  op tion to  
deal w ith  the de live ry  and re im bursem ent accounts co l
le c tive ly  ; o r (d) where the  question o f the fo r fe itu re  o f 
the  wages and effects o f the  seaman has been dealt w ith  
in  lega l proceedings la w fu lly  in s titu te d  before the  te r 
m ina tion  o f the voyage, o r w ith in  fo r ty -e ig h t hours o f 
the  a r r iv a l o f the  ship a t the p o rt a t w h ich  the  voyage 
term inates.

W. H . Duckworth  for the appellant.—The 
point for consideration was whether the bonus 
in question was to be included in the wages pay
able to the man Fay. I t  was an amount stipulated 
for quite distinct from the rate of pay set out 
in the agreement. I t  was a valid contract, 
one which had been approved by the Board of 
Trade, and it was an entire contract. As Fay 
deserted in Australia he had no claim at all to 
any part of the bonus. Indeed, unless he com
pleted the voyage out and home again, he had no 
right to it. That the bonus was distinct from 
wages was shown by what had taken place 
with regard to some of the men. A  certain 
portion of the seamen and firemen, backed by 
their union, had arranged to get an increase of 
wages instead of a war bonus. That made it 
clear that the two things were kept distinct. 
Under all the circumstances of the case Fay 
had forfeited whatever rights he might have 
possessed upon the completion of the voyage, and 
the appellant was justified in withholding the 
proportion of the bonus when he tendered the 
amount of the wages due.

The Attorney-General (Sir F. E. Smith, K.C.), 
Branson, and Ginsburg, for the respondents, were 
not called upon.

Lord R e a d in g , C.J.—Notwithstanding all the 
ingenious and subtle attempts on the part of 
counsel for the appellant to introduce other
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questions into this case, there is really but one 
point for us to consider, and that is whether or 
not a bonus agreed to be paid to a man sailing on 
a vessel and recorded in the ship’s articles is to 
be treated as wages, or whether it can be regarded 
as something altogether apart from wages. That 
is a question of importance in these times of war. 
Familiar aB we are with the many cases, the vast 
majority of cases presumably of ships that sail 
have either some agreement to pay extra wages 
or higher wages than were paid before the war, or 
else have a stipulation to pay a bonus.

In  the present case the seaman did not return 
with the Bhip—he did not complete the voyage. 
Whatever the reason he did an act which put an 
end to his contract. But by virtue of the 
Merchant Shipping Act it  is provided that when 
a seaman does that, notwithstanding the strict 
reading of the contract, if you have to deal with 
it  according to the common law, he is to be 
entitled to the payment of his wages up to the 
time when he leaves the Bhip. That is something 
which applies peculiarly to seamen. There are 
special provisions in the Act regarding seamen. 
That part of the law is not, and cannot be, 
impugned. There is no question but that the 
wages of the seaman would become payable up to 
a certain time in accordance with the provisions 
of the Act, notwithstanding the man had deserted 
at a port abroad, or had forfeited his right of 
continued employment. That being so, it disposes 
of any question as to wages. But that is a point 
which is not raised before us in the present case, 
and the only reason why I  mention it is because 
the moment it is admitted that that is the law 
with regard to wages, it  seems to me to follow 
inevitably that it  is also the law with regard to 
bonus The bonus in such a case as the present 
is really nothing else than a euphemism for an 
addition to wages. There may be special reasons 
for calling it  a bonus. I t  may be a convenient 
method of conveying to the seaman that he is 
receiving extra pay during the period of the war; 
but whatever it is it means an addition to wages. 
I t  has been argued on behalf of the appellant 
that it  is not really an addition to wages, 
because the Beaman is only entitled to the pay
ment if he returns with the ship, and because it 
is stated at the end of the stipulation as to the 
payment of the 15 per cent, bonus that “ in 
cases of desertion and (or) being paid  ̂off abroad 
the above bonuses will be forfeited ” I f  that 
clause stood, if it could be regarded as a part of 
the contract, the appellant would be right in his 
contention. The seaman did not return, and 
according to the wording of the contract he had 
forfeited his bonus. But the law says that there 
shall be no forfeiture of the wages of a seaman, 
and consequently, if such a clause is inserted in 
the agreement providing for the payment of 
wages, it  is inoperative because it is illegal.

The true effect of the argument of counsel for the 
appellant is this: Either you must regard this par- 
ticular clause, which would defeat the right of the 
seaman to payment unless he returns home with 
the ship, or if you say that it  is to be regarded 
as inoperative, then you must delete the whole 
clause as to the bonus. But there is this diffi
culty about the matter, namely, that it is clearly 
not the law. The grant of the bonus is a pay
ment which is agreed to be made to the seaman 
for sailing in the ship just as much as an agree

ment for wages. Now, suppose there was an 
agreement with a seaman that he should be paid 
so much, but that if he deserted or was put oft 
abroad he should get nothing, it  is perfectly 
clear law that such a stipulation would be of no 
avail whatever, and that the Legislature inter
feres, as it  had done long before the Merchant 
Shipping Act 1894, for the protection of the 
seaman, who, whatever his merits and quali
fications may be in other affairs of life, does 
not as a rule pay too much attention to the 
documents which he signs. The Legislature has 
said: “ Although a seaman may agree to some
thing of the kind, he shall not be held to it, and 
shall be paid his wages notwithstanding any 
stipulation, and we shall interfere to see that he 
getB them, notwithstanding that a crafty ship
owner or master may have got him to sign a 
document containing a stipulation which puts 
him absolutely at the mercy of the owner or the 
master.” The Legislature interfered to do that 
which it alone could do, namely, to say that such 
a contract should be invalid.

The stipulation is invalid, but the agreement 
to pay wages remains. That is really the whole 
question in the case. In  my view it is not possible 
to separate bonus from wages. The bonus is 
nothing else but an addition to wages, and if the 
clause is examined there can be no doubt about 
it. In  this very clause you have an addition of 
fifteen per cent, as a war bonus. Therefore, in 
my judgment, we are bound to hold that a bonus 
is part of the emoluments, and that the Act of 
Parliament applies to wages and emoluments—a 
word added expressly to include something which 
might strictly not come within the term wages. 
We need not stop to define “ emoluments,” a 
term not usually applicable to wages paid to a 
seaman, but it  is meant to include something paid 
to him for his work over and above the actual 
wages agreed to be paid. Whges and emoluments 
are the things to which the Act applies.

The definition of the word “ wages ” in sect. 742 
of the Merchant Shipping Act 1894 makes that 
perfectly plain by saying in terms that wages 
include emoluments, and I  would add, although 
it is not in the Act of Parliament, it includes 
bonus. That being so, the law is quite simple and 
plain that this defeasance clause, the right of 
forfeiture given to the shipowner, falls to the 
ground, and this man is entitled to be treated 
just as if it  had been stated in the articles of the 
ship which he signed that he shipped on the terms 
of being paid wages at so much, plus 15 per cent.

For the reasons I  have stated, I  think that the 
justices arrived at a correct decision in this case, 
and the appeal will be dismissed. As the point 
raised is one which it was desirable should be 
settled, there will be no order as to costs.

Low, J.—I  agree.
Appeal dismissed. No order as to costs.

Solicitors for appellant, Bottere ll and Roche.
Solicitor for respondent, Treasury Solicitor.
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T h e  A m e r ik a .

of Horis,
J u ly  20, 21, and Dec. 19, 1916.

(Before Earl L o r e b u r n , Lord P a r k e r  of  
W a d d in g t o n , and Lord Su m n e r .)

T h e  A m e r ik a . (a)
ON APPEAL fr o m  t h e  court  of a p p e a l  in  

ENGLAND.
A d m ira lty — Collision— Submarine sunk by line r— 

L in e r alone to blame— Cause o f action fo r  loss o f 
life  o f seaman apart fro m  statute— Pensions and 
grants to relatives o f deceased officers and  
seamen.

A  submarine having been sunk through the 
negligent navigation o f a steamship and a ll but 
one o f her crew drowned, the Commissioners o f 
the A d m ira lty  brought an action against the 
steamship owners to recover the damage they had 
sustained. They included in  th e ir c la im  a 
number o f items, one o f which was a sum repre
senting the capitalised amount o f pensions and 
grants pa id  or payable by them to the relatives 
of the crew who were drowned. A t  the reference 
the assistant reg istrar disallowed this item o f 
cla im  on the ground that loss or damage suffered 
by the p la in t if fs  due to the loss o f life  o f the 
crew o f the submarine was not recoverable in  
c iv il action. This decision o f the assistant 
reg is trar was upheld by the President and sub
sequently by the Court o f Appeal who expressed 
themselves bound to fo llow  the ru lin g  o f Lord  
Ellenborough in  Baker v Bolton (1808, 1 Camp. 
493) that “  in  a c iv il court the death o f a human 
being could not be complained o f as an in ju ry .”  

Held, (1) that, whether or not the common law ought 
o rig in a lly  to have been d ifferently interpreted 
than as in terpreted by Lo rd  Ellenborough in  
Baker v. Bolton (sup.), i t  was too late to disturb  
i t ; and (2) that the damages claimed were in  no 
way recoverable, because, being money which the 
A d m ira lty  Commissioners were not legally re
quired to pay to the relatives o f the deceased 
men, such damage was too remote.

Decision o f the Court o f Appeal (12 Asp. M ar. 
Law  Cas. 536; 111 L . T. Rep. 623; (1914) 
P. 167) affirmed.

A p p e a l  by the Commissioners for executing the 
office of Lord High Admiral of the United 
Kingdom from a judgment of the Court of 
Appeal, reported 12 Asp. Mar. Law Cas. 536; 
111 L. T. Rep. 623. affirming a judgment of 
the President (Sir S. T. Evans), which confirmed 
a report of the assistant registrar disallowing 
a claim made by the commissioners as plaintiffs 
in an action for damage by collision in respect 
of the loss of life of the crew of His Majesty’s 
submarine B2.

The Court of Appeal decided that the effect of 
the decisions in Osborn v. G ille tt (L. Rep. 8 Ex. 88), 
Clark  v. London General Omnibus Company (95 
L. T. Rep. 435; (1906) 2 K . B. 648), and Jackson 
v. Watson and Sons (100 L  T. Rep. 799; (1909)
2 K . B. 193) was to render binding upon the 
Court of Appeal the ruling of Lord Ellenborough 
in Baker v. Bolton  (1808,1 Camp. 493) that “ in a 
civil court the death of a human being could not 
be complained of as an injury,” and that the law

(a> Reported by W. E. Rkid, Esq., Berrister at-Law.
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as to damages suffered owing to the death of a 
human being not being recoverable must be 
reviewed, if at all, in the House of Lords.

The sole question involved in the aripeal was 
whether any claim in respect of the loss or damage 
suffered by the appellants owing to the loss of life 
of the crew of the submarine was recoverable in 
Jaw.

Sir George Cave (S.-G.), La ing, K.C., Sir John  
Simon, K.C., and D unlop  for the appellants.

Insk ip , K.C. and A rth u r  P ritch a rd  for the 
respondents.

A t the close of the appellants’ case judgment 
was reserved.

The cases cited are fully dealt with in the 
judgments.

Earl L o r e b u r n .— I n my opinion this appeal 
fails. I t  is far too late for this House to disturb 
the rule expressed by Lord Ellenborough in 
Baker v. Bolton  (1 Camp. 493), even were we of 
opinion that the common law ought originally to 
have been differently interpreted, of which I  am 
by no means persuaded. When a rule has become 
inveterate from the earliest time, as this rule 
appears to have been, it  would be legislation pure 
and simple were we to disturb it. I  also think 
that the damages sought are not in any way 
recoverable, because they represent sums of 
money which the appellants were not legally 
required to pay.

Your Lordships have been interested in ascer
taining the origin of Lord Ellenborough’s deci
sion. I  share in that interest, but I  cannot throw 
any light on the subject beyond what may be 
derived from the opinions of Lord Parker and 
Lord Sumner, both of which I  have had the 
advantage and the pleasure of reading.

Lord P a r k e r  of  W a d d in g t o n .—I  agree.
There are in my opinion two sufficient reasons 

why this appeal cannot succeed. The first is that 
the items of damage which the appellants desire 
to be allowed are too remote. The seoond is that 
no sufficient case has been made for overruling 
Lord Ellen borough’s decision in Baker v. Bolton  
(1 Camp. 493) to the effect that in a civil court 
the death of a human being cannot be complained 
of as an injury. I  will deal with each of these 
reasons separately.

The items of damage which the appellants 
desire to have allowed consist of certain pensions 
and allowances, particulars of which they set out 
in the appendix. These pensions and allowances 
are granted under statutory authority, but it does 
not appear that their grant formed any part of 
the contract between the Admiralty and the 
seamen whose lives have been lost through the 
respondents’ negligence. They are, it seems, 
compassionate pensions and allowances only, 
which, from a legal standpoint, the Admiralty, 
might have granted or withheld at its discretion. 
Under these circumstances they cannot constitute 
an item of damage. No person aggrieved by an 
injury is by common law entitled to increase his 
claim for damage by any voluntary act; on the 
contrary, it is his duty, if he reasonably can, to 
abstain from any act by which the damage oould 
be in any way increased. But further, even if the 
pensions and allowances in question were granted 
pursuant to contracts between the Admiralty and 
the deceased seamen, I  should still be of opinion
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that they could not properly constitute an item 
of damage for loss of service. They would in 
this case constitute deferred payment for services 
already rendered, and have no possible connection 
with the future services of which the Admiralty 
had been deprived.

Passing to the second of the reasons above 
mentioned, I  may point out that the correctness 
of the ruling in Baker v. Bolton (sup.) has since 
been accepted, not only by all courts in this 
country, but by the Supreme Court of the United 
States, nor can anything he found in the earlier 
authorities inconsistent with it. I t  was, it is 
true, severely criticised by Lord Bramwell in 
Osborn v. G ille tt (L. R ’ p. 8 Ex. 88). I t  was, he 
considered, anomalous that a master should be 
entitled to recover for loss of service if his 
servant were wrongfully injured, but should be 
without any remedy if bis servant were wrong
fully killed. I f  it were any part of the functions 
of this House to consider what rules ought to 
prevail in a logical and scientific system of juris
prudence, much might no doubt be said for this 
criticism ; though it is not, in my opinion, by 
any means clear that the anomaly does not in 
reality consist rather in granting the remedy in 
the former case than in refusing it in the latter. 
In  a society based so largely as our own is at the 
present day upon contractual obligations, it  does 
not appear why the wrongful injury of A., 
whereby he is prevented from fulfilling his 
contractual obligations to B., should confer 
on B. a right of action only where these 
obligations are those arising out of the relation 
ship of master and servant, or, indeed, why the 
right should not he extended so as to cover all 
loss, whether arising out of inability to perform a 
contract or otherwise.

This House, however, is bound to administer the 
law as it finds it. The mere fact that the law 
involves some anomaly is immaterial unless it be 
clear that the anomaly has been introduced by 
erroneous judicial decision. The appellants have 
accordingly attempted to show that Lord Ellen- 
borough’s ruling was erroneous, as being based 
either (1) upon a misconception of the limits 
within which the maxim A clio  personalis cum 
persona m o ritu r  is applicable, or (2) upon the 
mistaken notion that the rule of public policy 
which, in cases of felony, admittedly requires  ̂the 
person aggrieved to institute criminal proceedings 
before pursuing any civil remedy against the 
felon, precluded such civil remedy altogether, 
or (3) upon doctrines of Roman law which 
ought not to be applied at all. I t  is to be 
observed that Lord Ellenborough gave no reasons 
for his ruling; he treated the proposition he laid 
down aB a well-known proposition of law, and the 
reasoning on which the proposition was based 
must therefore be found, if at all, in the earlier 
authorities. The only earlier authority to which 
your LordBhipB’ attention was called was the case 
of Huggins v. Butcher (Noy, 18; Yelv. 89). This 
was an action in trespass by a husband 
for wrongful injury causing his wife’s death. 
The action was dismissed. I f  it were looked 
on as an action in right of the deceased wife, 
the maxim actio personalis; &c., was clearly 
applicable. I f  on the other hand it were 
looked on as an action by the husband in his own 
right, then the trespass was “ drowned in the 
felony.” Obviously the limits within which the
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maxim mentioned is applicable were already well 
known when Huggins v. Butcher was decided, and 
Lord Ellenborough with that caBe in his mind can 
hardly have fallen into the error suggested. Nor 
can I  find any reason to suppose that any weight 
has ever been given in the courts of this country to 
the Roman law on the subject. I t  remains, there
fore, to consider whether the reason given in 
Huggins v. Butcher that the trespass was drowned 
in the felony can be rejected as erroneous. I t  was 
contended that the reason must be rejected as a 
misconception of the rule of public policy above 
referred to. Whatever may have been thought 
in the early part of the seventeenth century, or 
even in Lord Ellenhorough’s day, it is now quite 
dear that the rule only suspends and does not 
require the destruction of the civil remedy. There 
can, therefore, it is argued, be no drowning of 
the trespass in the felony, and if the reason 
given for the decision in Huggins v. Butcher be 
bad, there is, it  is contended, no reason why that 
case should stand, or why Lord Ellenborough s 
ruling, which was dependent on it, should not now 
be overruled by this House.

Before proceeding to deal with this point, I  
should like to call the attention of the House to 
certain historical considerations which appear to 
me to be of considerable materiality. I  do this 
with some diffidence, as I  cannot lay claim to 
any special knowledge. I  have, however, read a 
good deal of history in connection with this 
case, for it is almost a commonplaco that apparent 
anomalies in our law can generally be explained 
if we consider the conditions of its historical 
growth.

I f  we carry our minds back to a period prior to 
the development under the influence of the Statute 
of Westminster I I .  (13Edw. 1, c. 24) of the action 
on the case, we find that the law of contract 
based on the doctrine of consideration had not 
yet taken shape. The basis of society was still 
status rather than contract, and the K ing’s 
courts had not yet invented any procedure for the 
enforcement of simple contract obligations. 
Nevertheless, among the writs which had become 
de cursu, there were several writs which a master 
could obtain from the Chancery in respect of 
wrongs done to his servant. Fi'zherbert, in 
his De Natura Brevium, mentions (1) a writ 
of trespass for taking away an apprentice 
or servant, and (2) a writ of trespass for 
injury done to a servant per quod servitium  
am isit. These writs are in all respects analo
gous to the writs of trespass for taking awsy 
a wife or child, or for injury done to a 
wife or child per quod consortium  or servitium, 
a m is it ;  and also to the writs of trespass for 
debauching a wife, daughter, or female servant. 
The inference is that all these writs arose out of 
status at a time when the servant or apprentice, 
as well as the wife and child, was a member of 
the family, and the ri lition between him and the 
head of the family bad not yet come to be looked 
upon as resting upon contract. This would appear 
to me to account for the fact that, except in the 
case of master and servant, the loss of A. arising 
out of an injury, whereby B. is unable to perform 
his contract, is not actionable. I t  is only in a 
society based on contractual obligation that the 
existence of such an action in the case of master 
and servant and in no other case can appear 
illogical.

T h e  A m e r ik a .
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Farther, during the period in auestion the writ 
of trespass was the only remedy for wrongs such 
as those we are considering. According to 
Professor Maitland, trespass was a remedy for 
acts of violence not amounting to a felony. 
Certainly no writ of trespass can be found 
in which the acts of which the plaintiff 
complains necessarily amount to a felony. 
In  some cases they may or they may not. 
Take for example the writ for breaking into 
the plaintiff’s house and taking away his money. 
The acts complained of do not constitute burglary 
or larceny. There may be a burglary or larceny, 
according to whether certain additional facts be 
or be not proved, but the defendant cannot plead 
these additional facts: (Lu tte re ll v. Reynell, 1 Mod. 
282). He cannot set up his own felony by way of 
defence. The facts alleged in the writ are 
wrongful and actionable, whether these additional 
facts be proved or otherwise. I t  is not the felony 
which is made the subject of complaint. I t  should 
be remembered that for felony there was the 
appeal, and that, to use Professor Maitland’s 
expression, the writ of trespass may be called 
“ an attenuated appeal ” dealing with acts of 
violence for which the appeal did not lie. I t  arose 
out of the appeal, and was a criminal as well as a 
civil proceeding, leading not only to the plaintiff 
recovering damage, but to the defendant being 
fined or imprisoned.

During the period we are considering it is 
probabie that all homicide by act of violence 
amounted to felony. Certainly intentional 
homicide or homicide through negligence was 
felonious. I t  follows that the death of a human 
being occasioned by an act of violence on the part 
of the defendant could not be the ground of 
complaint in an action of trespass. I t  could 
not be alleged without alleging felony, and for 
felony trespass would not lie. I f  the writ 
alleged only an injury per quod servitium  or 
consortium, am isit, the writ would be unob
jectionable, but if death ensued, damage could 
be obtained up to the date of the death only. 
I f  the injured person had been killed on the 
spot the action would fail altogether. The 
plaintiff’s remedy, if he had any, would be the 
appeal.

I f  for the reasons above suggested trespass did 
not lie on the part of a master for an injury 
causing the death of his servant, it is easy to see 
how this fact would influence the subsequent 
development of the action on the case. The writ
making powers of the Chancery, which for a time 
had fallen into disuse largely because they were 
thought to infringe on the legislative function of 
Parliament, received in 1285 a  d . a new impulse 
by the passing of the Statute of Westminster I I . ,  
and began to be again used, as they had been 
originally used, to meet the needs of a growing 
civilisation by providing legal remedies for 
grievances which, however much they might be 
recognised as such by the general sense of the 
community, were not yet actionable in the King’s 
courts. Consider for a moment the following 
examples : First, A .’s servant, in the course of 
serving A., negligently throws a beam of wood 
on to a highway, and in so doing injures B.’s 
servant. Under these circumstances B.’s servant 
had a writ of trespass against the wrongdoer, and 
B. also had a writ of trespass (per quod servitium  
am is it), but neither of them had any remedy

against A., for trespass was in fact a criminal 
proceeding, and according to the common law 
no one could be called upon to answer in a 
criminal proceeding for another’s crime. Never
theless, the general sense of the community 
demanded such a remedy, and this was supplied 
by giving B. and B.’s servant an action on the 
case against A. By this means the modern law 
as to a master’s liability for the acts of his servant 
was enabled to develop. Tire remedy of B.’s 
servant against A.’s servant was always confined 
to an action in trespass : (see Holms v. M ather, 
L. Rep. 10 Ex. 241, per Lord Bramwell atp. 268). 
Secondly, suppose A .’s servant, in the course of 
serving A., placed a beam of wood on the highway 
and negligently left it;there, so that B.’s servant 
fell over it and was injured. Under these cir
cumstances neither B.’s servant nor B. himself 
had any remedy in trespass, for A .’s servant had 
committed no act of violence for which alone a 
writ of trespass could be obtained from the 
Chancery. Nevertheless, the general sense of 
the community demanded a remedy and such 
a remedy was again supplied by giving both B. 
and B.’s servant an action in case against both
A. ’s servant and A.

I f  in the first of the two examples I  have given
B. ’s servant had been killed and not injured only, 
A.’s servant would have committed a felony and no 
action against him would lie in trespass. In  
developing the principle of respondeat superior, it 
may well have been thought that A .’s liability for 
the act of his servant ought not in any case to be 
greater than the liability of the servant himself. 
Again, if in the second of the two examples B .’s 
servant, in falling over the beam, had broken his 
neck, it  may well have been thought that neither 
A.’s servant nor A. himself ought to incur, by 
reason of mere nonfeasance, a liability greater 
than would have been incurred by actual violence. 
These considerations may well account for the 
doctrine that the death of a human being cculd 
not be complained of as an injury in an action on 
the case any more than it could in an action of 
trespass.

I  will now return to the case of Huggins v. 
Butcher, and I  desire to suggest that it  was not 
really based on any rule or supposed rule of 
public policy, but merely on the nature of an 
action in trespass. The declaration was by a 
husband for an injury to his wife. P rim a  facie, 
therefore, what was complained of was a trespass, 
but the declaration proceeded to state that the 
wife died of the injury. What was p rim a  facie  a 
trespass thus became a felony, for which no action 
in trespass lay. The trespass was “ drowned in 
the felony. I t  was for the King only to punish, 
except the party brought an appeal ” : (Noy, 18). 
I f  the case had turned on a rule of public policy, 
such rule would have been applicable to a writ in 
trespass for breaking into the plaintiff's house 
and taking away his money, where what 
had been done in fact amounted to burglary or 
larceny. I  cannot discover that it  was ever so 
applied. On the contrary, M arkham  v. Cobb 
(Latch, 144; Noy, 82) decided in 1625, and Dawes 
v. Coveneigh (Style, 346) decided in 1652, are 
authorities that in such a case the trespass is not 
drowned in the felony, so as to preclude an action 
for the trespass provided the requirements of 
public policy are first satisfied. These cases were 
quoted with approval by Sir Matthew Hale
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(1 Hale, P.G. 546), and it cannot be disputed that 
they are good law. Lord Ellenborough himself 
acted on them in Crossby v. Leng (12 East, 409) 
without any apparent hesitation, though Balter v. 
Bolton  had been decided by him only a few years 
previously, namely, in 1808. I t  is true that 
neither Huggins?. Butcher nor Baker?. Bolton were 
cited in argument. Of course, this may have been 
due to carelessness in examining the authorities, 
but it is quite possible that counsel did not con
sider that they had any bearing on a question of 
public policy.

The case of Gimson v. W oodfall (2 0. & P. 41) 
strikes the first discordant note. This was in 
1825, and in 1827 the matter was discussed in the 
case of Stone v. M arsh  (6 B. & 0. 551), Lord Ten- 
terden using language which might he construed 
to favour the view taken in Gimson v. Woodfall. 
The point was left open in W hite  v. Spettigue 
(13 M. & W . 603), though that case overruled 
Gimson v. W oodfull on other grounds.

In  Wellock v. Constantine,decided in 1863 (7 L .T . 
Rep. 751; 2 H. &  0. 146), the plaintiff sought to 
recover damages for rape. Of course, if she had 
consented to the act alleged, there could be no 
civil remedy. If , on the other hand, she had not 
consented, she was in fact complaining of a felony, 
for which an action in trespass, at any rate, would 
not lie. Willes, J., being of opinion that no civil 
action would lie for a felony, intimated that he 
would direct a verdict for the defendant, and the 
plaintiff thereupon consented to a non-suit. The 
case, therefore, appears to resemble Huggins v. 
Butcher, and has no necessary reference to public 
policy, though Poilock, B„ in discharging a rule 
for a new trial, seems to suggest that public 
policy was the real ground of decision. This also 
appears to have been the view of Blackburn, J. in 
Wells v. Abrahams (26 L. T. Rep. 326; L. Rep. 
7 Q. B. 554), for he disapproves Wellock v. Con
stantine on the ground that public policy demands 
only the suspension and not the destruction of 
the civil remedy, thus approving the earlier autho
rities to which I  have referred. He obviously 
disagreed with the ruling of Willes, J. that no 
civil action would lie for a felony, for though he 
expressly approves the case of Huggins v. Butcher, 
he says it is a mistake to suppose it was decided 
on that ground. Unfortunately, he does not sug
gest on what grounds he thought the decision 
could be supported.

That the rule of public policy only Suspends 
or does not destroy the civil remedy is ako shown 
by the subsequent cases of E x  parte B a ll (10 
Ch. Div. 667) and M id lan d  Insurance Company 
v. S m ith  (45 L. T. Rep. 411; 6 Q. B Div. 561).

I t  should be noticed that Baggallay, L.J., in 
laying down in E x parte B a ll the propositions 
resulting from the authorities, says that a felo
nious act may (not that it  must) give rise to a 
civil action. Before any question of public policy 
can arise it  has first to be ascertained whether 
civil proceedings will lie at all. Most felonies 
involve a wrong less than a felony, and for such 
a wrong civil proceedings will lie when once the 
demands of public policy have been satisfied. 
But there may be felonies where the only wrong 
is the felony itself, and it may well be that the 
felony cannot be made the subject of complaint 
in civil proceedings.

I t  was in this state of the law as to public 
policy that Baker v. Bolton  came up for considera- 
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tion before the Court of Appeal in C lark  v. 
London General Omnibus Company (95 L. T. 
Rep. 435; (1906) 2 K . B. 648), and, if that case 
be referred to, it  is quite apparent that neither 
the counsel who argued it nor the judges who 
were party to the decision considered that public 
policy had anything to do with the matter. Not 
one of the cases on the latter subject to which I  
have referred was so much as mentioned. Under 
these circumstances it seems impossible to suppose 
that the decision in.either Huggins  v. Butcher or 
Baker v. Bolton depended on a misconception of 
the rule of public policy. I  think it more 
probable that this misconception which at one 
time no doubt prevailed but which has been now 
dispelled was itself due to a mistake as to the 
meaning of what was said in Huggins v. Butcher, 
that case itself merely deciding that felony could 
not be made a ground of oompiaint in trespass, a 
decision which in Baker v. Bolton was extended to 
cover all civil proceedings.

Perhaps I  ought to add one word on the case of 
S m ith  v. Selwyn (111 L. T. Rep. 195 ; (1914) 3
K . B. 98). That „case resembled Wellock v. 
Constantine. The statement of claim alleged and 
complained of a felony. There was an applica
tion to stay further proceedings or dismiss the 
action on the ground that it  was based on a 
felony for which there had been no prosecution. 
Liberty was given to amend the claim by alleging 
only a wrong less than felony; otherwise the 
action was ordered to be stayed pending criminal 
proceedings. The question whether felony could 
itself be made a ground of complaint in a civil 
action, quite apart from any rule of public policy, 
does not appear to have been considered, and 
supposing the statement of claim had been 
amended in the way suggested, it would still seem 
that, under the authorities I  have cited, public 
policy would, if there had been an actual felony, 
demand a stay until the plaintiff had done her 
duty by prosecuting the felon.

Under these circumstances I  do not think the 
appellants can be said to have advanced any 
sound reasons why your Lordships’ House should 
disturb a rule of law which has been so long 
recognised in our courts and which, however 
anomalous it may appear to the scientific jurist, 
is almost certainly explicable op historical 
grounds.

I  agree that the appeal fails.
Lord Su m n e r .—-This appeal has been brought 

principally to test the rule in Baker v. Bolton  
(1 Camp. 493), that “ in a civil court the death of 
a human being cannot be complained of as an 
injury,” a rule which has long been treated as 
universally applicable at common law. Some 
attempt was made to contest it only in its applica
tion to the case of master and servant. I  will 
discuss both the narrower and the wider pro
position, but it  is clear that the action was not 
brought; for the loss to a master of the services 
of his employee, but for the respondents’ bad 
navigation, which sank the Grown s submarine, 
and the item of damage now in dispute, namely, 
pensions and allowances to dependants of seamen 
who were drowned, was claimed merely as one of 
the natural consequences of the tort, which con
sisted in sinking the ship. No claim has been 
made and no evidence has been given relating to 
damage sustained by the appellants in losing the 
further servioes of those who were drowned, and

4 G
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so different both in its nature and its incidents 
is the service of the seamen of His Majesty’s 
Navy from the service of those who are in private 
employment that it may be questioned whether in 
any case an action per quod aervitium  am is it could 
have been brought at all.

Never during the many centuries that have 
passed since reports of the decisions of English 
courts first began has the recovery of damages 
for the death of a human being as a civil injury 
been recorded. Since Lord Ellenborough’s time 
the contrary has been uniformly decided by the 
Court of Exchequer and by the Court of Appeal. 
In  addition to the weight of Lord Ellenborough’s 
name (no mean authority even when sitting at 
Nisi Frius in Bpite of Lord Campbell’s sneer), the 
rule has been definitely asserted by Lord S pI-  
borne (Clarice v. Carfin  Coal Company (1S9I) 
A. C., at p. 414), Lord Bowen (The Vera Cruz,
L. Rep. 9 P. Div., at p 96), and Lord Alverstone 
and Lord Gorell (C lark  v. London General Omnibus 
Company (95 L. T. Rep. 435; (1906) 2 K . B. 648). 
I t  has been accepted as the rule of the common 
law by the Supreme Court of the Dominion of 
Canada (Monaghan v. Horn, 7 Can. S. C. R. 409), 
and the Supreme Court of the United States of 
America (The Corsair, 145 U. S. Rep. 335).

That the rule has also received statutory recog
nition appears to me to be abundantly plain. I  
agree that the preamble to the first section of 
Lord Campbell’s Act should be read as applying 
to the particular defect in the existing law, which 
it was passed to remedy, namely, the disadvan
tageous position of widows and children, and 
not to the limited rights of masters and em
ployers, though only Bramwell, B.’s intrepid indi
vidualism could dismiss it as a “ loose recital in 
an incorrectly drawn section of a statute, on 
which the courts had to put a meaning from what 
it did not rather than what it did say ” : (Osborn 
v. G illett, L. Rep. 8 Ex., at p. 95). Still I  think that 
the view taken by the Legislature in 1846 is 
clear. Sect. 6 of Lord Campbell’s Act provides 
that “ nothing therein contained shall apply to 
that part of the United Kingdom called Scot
land.” Why? Because Scottish law differed 
from English law in the very point in question, 
and in this respect is for once illogical. The 
rule, says Lord Watson, in Clarke v. Carfin Coal 
Company (1891) A. C , at p. 419), and again in Wood 
v. Gray (67 L. T. Rep. 628; (1892) A. C„ at p. 581), 
which allows “ actions of solatium  and damages at 
the instance of husband, wife, or legitimate child in 
respect of the death of a spouse, child, or parent 
. . . does not rest upon any definite principle,
but constitutes an arbitrary exception from the 
general law, which excludes all such actions, 
founded in inveterate custom and having no other 
ra tio  to support it.” “ Lord Campbell’s Act,” says 
Turner, L.J., with the concurrence of Knigbt- 
Bruce, L.J., in Glaholm  v. B arke r (13 L. T. 
Rep. 653; L. Rep. 1 Ch., at p. 227), “ first intro
duced into this country a remedy in case of 
injuries attended with loss of life, the law up to 
the time of the passing of this Act having stood 
thus— that in case of death resulting from injury 
the remedy for the injury died with the person.” 
I t  provided a new cause of action and did not 
merely regulate or enlarge an old one. I t  
excluded Scotland from its operation because a 
sufficient remedy already existed there, when in 
Eugland none existed at all. So much seems to

me to be indubitable. I t  did not deal with the 
case of master and servant as such, presumably 
because the Legislature found nothing in the 
common law rule in this regard which called for 
reconsideration. I  think the observation of 
Pigott, B. in Osborn v. G ille tt (L  Rep. 8 E x , 
at p. 93) was perfectly just, “ We are not at 
liberty to disregard the law thus established 
so long ago and expressly recognised by the 
Legislature, nor in effect to add by the de
cision of this court another clause to Lord Camp
bell's Act.” I t  is worthy of observation that the 
passing of Lord Campbell’s Act was followed 
shortly afterwards by similar legislation in the 
States of New York in 1847 and 1849 and of 
Maryland in 1852, and statutes similar in effect 
have since been passed in most of the older 
States of the Union, where the common law 
prevails. Massachusetts bad already dealt with 
the matter, though only tentatively, by direct 
enactment (c. 81 of 1786), which made the 
township as the highway authority liable in 
certain cases, when death was caused on high
ways, and by an Act of 1840, which provided 
that a railway company, whose negligence had 
caused a fatal accident, should be liable on 
indictment to payment of a fine to the use of 
the personal representative of the deceased for 
the benefit of his family. Plainly it  was, and 
long had been, the general opinion among 
students of the common law that the rule was 
as stated by Lord Ellenborough. “ The autho
rities are so numerous and so uniform,” Baid 
the Supreme Court of the United States in 
1877 (M obile R a ilw ay  v. Brame, 95 U. S. Rep. 
758), “ that by the common law no civil action 
lies for an injury which results in death, that 
it  is impossible to speak of it as a proposition 
open to question.” Since the early part of the last 
century the subject has been learnedly discussed 
on many occasions in the United States, both in 
connection with claims for the death of a servant 
and claims for the death of a relative. The re
argument in Hubgh  v. Ne w Orleans and 
C inc in na ti R a ilw ay  (6 Louisiana Annual, 495) i3 
particularly valuable for its contrast of the 
common law with the old French law and with 
the effect of art. 1382 and art. 2294 of the Code 
Napoleon, as repeatedly interpreted in the Cour 
de Cassation. So much for this rule as a 
proposition of general application.

I  think that, as the appellants have argued this 
case as if the action had been brought by a 
master for the loss of a servant’s service, it is 
better to deal also with this aspect of it. The 
point was concluded against the appellants in the 
courts below by Osborn v. G ille tt and C lark  v. 
London General Omnibus Company. The ques
tion is whether there is any ground of principle 
on which your Lordships ought to overrule 
decisions of such authority and long standing. 
The case is put thus : “ I t  i3 admitted that a 
master has an interest in his servant’s life, such 
as to support an action if the servant is maimed; 
how can it be right that the tortfeasor should escape 
if instead of maiming the servant he kills him ? 
Is the general rule of liability for tortious injury 
to the servant’s health subject to an exception 
in relief of the tortfeasor if death ensue ? ” Some 
most learned writers have expressed dissatisfac
tion with the rule. I t  has been even suggested 
that Lord Ellenborough was “ the victim of a
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confusion of ideas ” and that tho rulo arose froni 
a misunderstanding of the principle that a right 
of action for a tort, where the act done was 
felonious, ia suspended till the tortfeasor has been 
prosecuted. The hope—perhaps a faint one— was 
long ago expressed that some day your Lordships 
might overrule Baker v. Bolton.

I  think it is clear that the relation of master 
and servant presents in this matter some peculiar 
features. W hat is the right in the master which 
the tortfeasor infringes, or the duty towards him 
which he disregards? Ordinarily an action ot 
tort is given to defend rights of property or 
rights of personal safety, personal freedom, and 
personal reputation. The latter must be confined 
to the person of the master, and in the person of 
the servant he has no property. Here is the 
beginning of anomaly. ,

I  do not know, and doubt if it can now be 
ascertained, when or pursuant to what theory this 
special right of the master in relation to his 
servant was first established. The inquiry belongs 
to history rather than to positive law. Tindall, O.J. 
in G rin n ill v. Wells (7 M. & G„ at p. 1041) observes 
of the most highlv artificial aspect of this cause 
of action: “ The "foundation of the action by a 
father to recover damages against the wrongdoer 
for the seduction of his daughter has been 
uniformly placed from the earliest times hitherto 
not upon the seduction itself, which is the 
wrongful act of the defendant, but upon the 
loss of service of the daughter, in which service 
he is supposed to have a legal right or interest.

I t  is the invasion of the legal right ot the 
master to the services of his servant that gives 
him the right of action for beating his servant 
and it is the invasion of the same legal right, and 
no other, which gives the father the right of action 
against the seducer of his daughter. So nearly 
did the wrong, which is the subject of this cause 
of action, approximate to wrongs to his property 
that a count for debauching the plaintiff s 
daughter could be joined with a count tor 
breaking and entering his house ( Woodward v. 
Walker, 2 B. & P. New Reports, 476), and a man 
could join with a count for an assault on himselt 
another for an assault on his wife “ per quod con- 
sortium  uxoris for three days am is it (Guy v. 
Livesey, Cro. Jac. 501). Thus it is that the tort
feasor is liable to another’s servant if he beats 
him, for the act is actionable per se; but he is 
only liable to the master of the servant if the 
beating interferes with the service, for at the 
master’s suit it is only actionable per quod 
(Robert M arys ’ case, Coke’s Rep. Pt- ■>, iioAj. 
They are two separate causes of action in two 
different persons in respect of the same act. 
Again, where there is no capacity for service, 
as in the case of an infant of tender years, the 
father’s action per quod serviUum am is it w i 1 
not lie: (H a ll v. Hollander, 4 B. & 0. 660). 
I f  the contract of service had already deter
mined before the wrongful act had any dis
abling effect upon the capacity to serve, as might 
be the case when a wrongful act is done to a 
servant under notice, I  take it likewise that the 
action would not lie. I t  is the loss ot service, 
which is the gist of the action, and loss of service 
depends upon a right to the service, and that 
depends on the contract between the master and 
the servant. The contract of service being purely 
Dersonal determines with the servant s death. As

he dies, eo in s ta n ti the master’s right is extin
guished. A  cause of action, which essentially 
depends on the present existence of a right to 
services, cannot be asserted in respect of a state 
of things which is inconsistent with the existence 
of such a right. I t  cannot be changed from an 
action for injury to the right (for in tort the 
wrongful act of the defendant and an invasion ot 
the right of the plaintiff must concur) into an 
action for damage arising upon an event, other
wise an action would lie for causing the death ot 
one’s cestui que vie. A  similar explanation is 
applicable to the case of a husband’s action tor 
iniury to his wife per quod consortium am isit. 
The right is not in the life but in the service 
or consortium  during life. “ Death following 
instantly upon the act complained ot. Bays the 
Supreme Court of the United States in Lucas v. 
New York Central R a ilw ay  (21 Barber, 245), 
“ there was no time during her life when it could 
be said that the husband had lost the services of 
his wife in consequence of the injury complained 
of.” Such an explanation was offered by the 
court, in Monaghan v. Horn  (7 Can. S..C. R. 40»), 
and it has the approval of Sir Gorell Barnes, P. 
in C lark ’s case. For my own part I  think it is 
sound in this sense that whether or not it be the 
theory on which those who introduced these 
causes of action would have justified them, as 
indeed we may be sure it  is not, it, at any rate, 
provides, though somewhat imperfectly, an intel
ligible basis for the existing rule, sufficient to 
prevent your Lordships from interfering with 
long-standing decisions on the plea that they are 
insensible or arbitrary. . . . .

Mr. Solicitor urged that such a principle is 
highly technical and that, if a minor hurt to a 
servant gives a course of action to a master, 
d fo r t io r i  must the major hurt, which results 
fatally, and he reminded your Lordships that this 
House in the case of The B ern ina  (6 Asp. Mar.
Law. Cas. 257; 58 L. T. Rep. 423; 13 App.
Cas. 1) overruled Thorogood v. B rya n  (o O. 
115), a case of long standing, and exhorted 
your Lordships to take heart and do like
wise. This is hardly the right view to take
of your Lordships’ judicial functions nowa
days, nor does it follow, in the case of a legal 
system such as ours, that a principle can be said 
to be truly a part of the law merely because it 
would be a more perfect expression of impertect 
rules, which, however imperfect, are well esta
blished and well defined. Again, an established 
rule does not become questionable merely because 
different conjectural justifications of it have 
been offered, or because none is forthcoming that 
is not fanciful. The explanations given ot the 
rule in question are singularly varied, tlale 
(Pleas of the Crown, i. 476) says that a man shall 
forfeit his goods, though the verdict be quod 
in te r fecit per in fo rtu n iu m  et non pe rfe lo n ia m , 
“ because the King has lost his subject and that 
men should be more careful.” Certainly the idea 
of liability for breach of a duty to use care 
towards one’s fellow-subjects was ot slow growth. 
Again, Parke, B. says in A r m s  worth ^ S o u th -  
Eastern R a ilw ay  (11 Jurist O. Ser. p. 758) that 
the rule had. two reasons, “ first, because the law 
provides remedies for such mischiefs only as 
affect legal rights and a man has no such legal 
right in the life of his parent as he has in his own, 
while, woondly. i t  was considered impossible to
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form an estimate of the value of human life either 
to a man himself or to others connected with 
him.”

Whether as some have thought the Roman law 
affected the matter in the distinction which it 
drew in various connections between the value of 
a slave’s life and that of a free man it is probably 
impossible now to tell. The true explanation 
and the basis may be, and in our law often are, 
purely historical. As is well known it was long 
part of English law when civil injuries and 
criminal offences had not been clearly dis
tinguished, that among emendable offences there 
was included homicide, for which payment of 
wite to the King, or in some cases to the lord, and 
of bot to the kinsfolk constituted satisfaction. 
The elaboration of this tariff and the heavy 
burden of the payments for which it provided in 
the case of various injuries seem to have been the 
cause of the disappearance of this system. I t  
passed away very rapidly, partly through the rise 
of criminal jurisdiction over offences against the 
King’s peace and partly through the attraction of 
the new action of trespass. The change had taken 
place before records of decisions begin. There
after, while damages were recoverable by the 
injured man in his lifetime for trespass to his 
person, homicide became punishable upon indict
ment, and in Bracton’s day was regarded as 
felonious. Those homicides, which were due to 
negligence, could be and were dealt with by the 
exercise of the King’s mercy. On the one hand 
homicide, which deserved punishment, ceased to 
be emendable ; on the other personal torts, action
able in trespass, were compensated in damages; 
the intermediate case of an act, tortious but not 
heinous, causing death was dealt with by the 
Royal mitigation of the punishment naturally 
attaching to homicide. There was I  imagine in 
early times no actual decision in which it was held 
that in a civil court the death of a human being 
could not be complained of, still less was any legal 
theory advanced in justification of such a rule. 
Following the development of law through the 
modification and development of procedure, the 
system of making satisfaction for homicide by 
payment of wer and wite died out after the 
twelfth century ; it was dealt with as a punishable 
felony, with or without mitigation of punishment, 
in proceedings on the King’s behalf. Relatives, 
who in the time of Henry I. would have been paid 
by the manslayer in accordance with the rank of 
his victim, in the time of Edward I. had lost that 
right and yet could not bring trespass, and this 
by a process of procedural change and not, so far 
at least as is known, on any analysis of the nature 
of the cause of action. Doubtless lawyers as 
familiar with fatal accidents due to mere 
negligence as we are would have analysed 
the injury and have distinguished fully between 
killing with intent to kili, killing by an intended 
act without intent to kill but in breach of a duty 
towards the victim, and killing without either 
intent or breach of duty by mere misadventure, 
but in days when negligence causing death was 
probably rare as compared with our day, and the 
guilty party moro often than not had nothing 
with which to pay damages, men acquiesced 
without discussion in a procedure by which the 
Royal justice dealt with homicide of all kinds, 
and actions of trespass did not deal with homicide 
t all. No doubt it is the tradition of this change

that was preserved in the language of Tanfield, J. 
in Huggins v. Butcher (Telverton, 89), “ the 
servant dying of the extremity of the battery it  is 
now become an offence to the Crown, being con
verted into felony,” to which the report in Noy, 
p. 18, adds “ for the King only is to pursue felony 
except the party brings an appeal.” Though no 
longer in accordance with the formal law as 
stated by Cockburn, C.J. in Wells v. Abrahams 
(26 E. T. Rep. 326; L. Rep. 7 Q B. 551) and 
by Baggallay, L.J. in E x parte B a ll (10 Ch. Div,, 
at p. 674), this was historically not far from the 
truth.

P a r i passu with the respective proceedings in 
trespass and on the case and on indictment there 
remained the right of appeal. For many years 
an appeal was more common than an indictment 
in cases of homicide, and the judges were careful 
to preserve the relatives’ private right to the 
appeal and to secure that they should not be pre
judiced by the course taken by or in the name of 
the Crown. The liability of the manslayer to 
punishment might be discharged by the King’s 
pardon, or by the appellant’s release, but in case 
of the former the appellant’s right was saved, so 
that the K ing’s pardon could not be pleaded to 
defeat the appeal. Out of this there arose the 
practice of using the appeal as an engine of 
compulsion, by which the slayer was driven to 
make compensation in order to obtain the 
appellant’s release. In  the appeal there were 
risks on both sides, for if the appeal failed the 
appellee had his action on the case for a false 
and malicious appeal. Down to the end of the 
fifteenth century appeals were nevertheless 
common, but the statute 3 Hen. 7, c. 1, after 
reciting that “ in appeals the party is oftentimes 
slow and also agreed with . . . also he that 
will sue any appeal must sue in proper person, 
which suit is long and costly, that it  maketh the 
party appellant weary to sue,” enacts that indict
ments should no longer be held back “ so that the 
suit of the party may be saved,” but are to be 
proceeded with at once. Eventually appeals fell 
much into disuse; but they are mentioned from 
time to time and a reported instance occurs, 
which is instructive, in Croke’s Eliz., pp. 632 and 
682, P h illid a  Sho.ckborough v. Biggins  or Biggen, 
Here in a widow’s appeal for murder, in which 
the act was held to have only been manslaughter, 
the Queen’s pardon was relied on. I t  was 
decided, with some difference of opinion, that the 
pardon did not get rid of the appellee’s liability 
to be burnt in the hand, it being the suit of the 
party and not an information in the Star 
Chamber, which is the suit of the Queen. On 
this the appellee promptly paid the appellant 
forty marks, and the suit was discontinued. 
There is little subsequent record of similar cases. 
In  1770 in Bigby v. Kennedy (5 Burr. 2643) it is 
stated that there had been no such case for 
nearly half a century, and, as eventually the 
appellant did not appear and a non-suit was 
entered, no doubt the appellee had satisfied her 
demands. In  Ashford  v, Thornton  in 1818 (1 B. 
& Aid. 405), the case which led to the abolition 
of appeals by 59 Oeo. 3, c. 46, s. 1, Bay ley, B. 
observes: “ This mode of proceeding by appeal is 
unusual in our law, being brought not for the 
benefit of the public, but for that of the party, and 
being a private suit wholly under his control it 
ought therefore to be watched very narrowly
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by the court, for it in ay take place after trial and 
acquitment on an indictment at the suit of the 
King, and the execution under it is entirely at 
the option of the party suing, whose sole object 
may be to obtain pecuniary satisfaction.” In  
this sense down to 1819 the death of a human 
being could be complained of in a civil court, for 
the appeal, though “ a vindictive action,” was on 
the civil side of the court, but it could not be 
complained of “ as an injury,” ,and the rule as 
stated by Lord Ellenborough stands untouched.

I  think the history of the disappearance of 
wergild and the persistence of the appeal for 
homicide, which is to be found in full in the 
works of Hawkins, Pitzjames Stephen, and 
Pollock and Maitland, proves, if proof were 
needed, that Lord Ellenborough’s canon correctly 
states the law,and is one which is not now sus
ceptible of expansion by judicial interpretation. 
There never was an action in the sense now con
tended for to recover damages for the death of a 
human being, and the remedy by appeal, which 
so long persisted in the case of the widow, the 
most crying case of all, was one which the most 
hardened formalist would not have tolerated, had 
any such action at law been possible, for it  was 
long a form of legalised blackmail.

The historical explanation of the absence of 
such an action at the suit of relatives applies 
equally to the case of a master’s claim for the 
death of a member of his fa m il ia , for example, 
a servant. I t  is equally incapable of judicial 
creation. Indeed, what is anomalous about the 
action per quod serv itium  am is it is not that it 
does not extend to the loss of service, in the event 
of the servant being killed, but that it should 
exist at all. I t  appears to be a survival from the 
time when service was a ■status.

The canon in question has often been classified 
under the maxim actio personalis m o ritu r cum 
persona, and ill-advised arguments have some
times suggested that, even as applied to the case 
of master and servant, it  has something to do 
with the abatement or actions. The maxim itself 
has many critics; it  has been coldly disparaged 
as post-classical, meaning thereby that it  is bad 
Latin (F in la y  v. Chirney, 58 L. T. Rep. 664; 
20 Q. B. Div., at p. 502); it  has been suggested to 
be a mistake for actio poenalis (Poste Gaius 493), 
whence it is sometimes insinuated that it is bad 
law ; and it has been peevishly described as “ a 
wretched saw ” and as “ a purely identical pro
position” (Austin I I .  1013). Of course, reliance 
on the maxim in this connection leads to the 
effective retort that the person who has the 
action is the master and he is alive and sues just 
because someone else, his servant to wit, is dead. 
If , however, this maxim is put aside, since in the 
present case it is irrelevant, I  think that the 
argument, that your Lordships should discover 
under this ancient form of action some principle 
hitherto undetected, is really an appeal to this 
House in its legislative and not in its judicial 
capacity.

Apart from the question of civil liability for the 
death of a human being, there is another aspect 
of this case. Injury is the gist of any action of 
negligence—if the negligence does no damage no 
action lies. In  the present case the sums claimed 
were paid to widows and other dependants of the 
drowned men under Admiralty Regulations (pars. 
1974 A 1 and 2011.A), which expressly declare that

these are compassionate payments, and granted 
of grace and not of right both in kind and in 
degree. True that in such cases they are always 
made, and most properly made, but none the less 
the monev claimed was lost to the Exchequer 
directly because the Gown through its officers 
was pleased to pay it. 3 he collision was the causa 
sine qua n o n ; the consequent drowning of the men 
was the occasion of the bounty; but the causa 
causans of the payment was the voluntary act of 
the Crown. Had the present action been brought 
upon a contract it  might well be the case that 
these payments would have been within the con
templation of the contracting parties, but they 
are not the natural consequenoes of the tort which 
is sued for. Nor would it have assisted the 
appellants’ case if they could have established 
that the making of these compassionate allow
ances by the Crown was in the nature of a con
tractual obligation. In  any case the contract 
would have been a contract with tbe deceased 
man, and the damages must be measured by the 
value of his services which were lost, not by the 
incidents of his remuneration under the terms of 
his contract of employment. J ust as the damages 
recoverable by an injured man cannot be reduced 
by the fact that he has effected and recovered 
upon an accident policy (B radbum  v. Great 
Western R a ilw ay , 31 L. T. Rep. 464; L. Rep. 
10 Ex. 1), and those recovered under Lord Camp
bell’s Act are not affected by the fact that his life 
was insured, so conversely a. master cannot count 
as part of his damage by the loss of his employee s 
service sums which he has to pay because his 
contract of employment binds him to pay wages 
to the servant while alive and a pension to his 
widow when he is dead. The appeal is enterpris
ing and has been of considerable interest, but, I  
think, it  fails. Appeal dismissed.

Solicitors for the appellants, Treasury Solicitor.
Solicitors for the respondents, P ritcha rd  and 

Co.

StOiidal Committee of tije prtbo Council.

Nov. 3 and 15, 1916.
(Present: The Right Hons. Lords P a r k e r  o f  

W a d d in g t o n , Su m n e r , and W r e n b u r y .)

T h e  Ca n t o n , (a)

ON A P P E A L  FR O M  T H E  P R O B A TE , D IV O R C E , A N D  
A D M IR A L T Y  D IV IS IO N  ( IN  P R IZ E ), E N G L A N D .

Prize Court— Requisition o f goods by C ro w n -  
Order o f P rize Court— Refusal of special leave 
to appeal— Reasons fo r  w ithho ld ing leavi.

On the hearing o f a pe tition  presented by the 
cla im ant fo r  special leave to appeal fro m  an 
order o f the President o f the P rize Court in  
chambers refusing an adjournm ent and giving  
leave to requis ition fo r  the use o f the Crown 
certain copper:

Held, that, as the goods were urgently required 
fo r  the prosecution o f the w ar and i t  was im 
possible to say that there was no reasonable 
cause fo r  suspicion or tha t the goods ought

(a) Reported by W. E. Re id , Esq., Barrister-at-Law.
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to be released w ithou t fu r th e r  investigation, 
special leave would be refused, but, while so 
deciding, the ir Lordships desired to express no 
opinion as to whether the applicant could in  the 
circumstances have appealed as o f r ig h t.

Rule as explained in  The Zamora (13 Asp. Mar. 
Law Cas. 330; 114 L . T . Rep. 626; (1916) 
2 A. C. 77) applied.

A  p e t it io n  was presented by Mr. Hugo Tillquist, 
a Swede by birth and a merchant of Stockholm, 
for special leave to appeal from orders made by 
the President of the Prize Court (Sir Samuel 
Eians) in chambers on the 2nd Nov. 1916, refusing 
an adjournment and giving leave to requisition 
about 150 tons of electrolytic copper on board 
the steamship Canton for the use of His Majesty. 
The copper was shipped at New York in the 
Canton for delivery at Stockholm to the 
petitioner, the claimant in the Prize Court, who 
had bought it from an American company in New 
York. The vessel left New York on the 16th Nov. 
1914, and waB brought into Kirkwall for search on 
the 2nd Dec. A writ in the Prize Court was issued 
on the 1st Jan. 1915 claiming condemnation of 
the copper as contraband of war or otherwise. 
The claimant lodged a formal claim to the copper, 
and in his affidavit in support deposed that the 
copper was for use in Sweden. No further steps 
had been taken on behalf of the Procurator- 
General to obtain an adjudication in the Prize 
Court. On the 1st Nov. the claimant’s solicitors 
received a telephone message from the Procurator- 
General’s office that a summons would be served 
asking for liberty to requisition the copper forth
with. The next morning the summons came 
before the President in chambers, and an appli
cation was made on behalf of the claimant for an 
adjournment in order that certain statements 
contained in an affidavit made by Mr. Greenwood 
of the Treasury Solicitor's department might be 
answered.

The President refused to adjourn the case. 
Thereupon it was submitted on behalf of the 

claimant that on the eyidence there was no real 
cause for investigation and trial, and that the 
circumstances were such as would justify an 
order directing the immediate release of the 
goods.

The President made the order as prayed, and 
refused leave to appeal and a stay of execution 
pending an appeal.

I t  was intimated that possession cf tbe copper 
would be taken immediately on behalf of the 
Minister of Munitions.

The claimant now petitioned for special leave 
to appeal from the order of the President, and 
asked that if  the goods had been removed from 
the custody of the Admiralty marshal an order 
for their immediate return to his custody. I t  
appeared from an affidavit made by the petitioner 
that he had for more than twenty years carried 
on business at Stockholm as an agent for English, 
French, and German export firms in engines and 
materials for electrical installation, and had in 
that way been associated with many important 
Swedish firms. Before the copper was shipped 
he had made a declaration at the Swedish Foreign 
Office that the goods would be used for manu
facturing in Sweden, and, on the express under
standing that the copper should be so used in 
Sweden, it was insured. On the 11th March he

sold two parcels which were on board the Canton 
and another ship to the Royal Telegraph Depart
ment of the State of Sweden, who required the 
copper for their own purposes in Sweden.

Leslie Scott, K.C. and Balloch in support of the 
petition.

Sir Frederick S m ith  (A.-G.) and D. Stephens 
for the Crown.

A t the close of the arguments :
Lord P a r k e r  o f  W a d d in g t o n  said that 

their Lordships would humbly advise His 
Majesty that the application for special leave 
under the prerogative to grant leave to appeal 
should be refused. The board would express no 
opinion whether the right of appeal lay or not. 
The reasons for their decision they proposed to 
put into writing. There would, of course, mean
time be no stay.

The reasons for the report of the Lords of 
the Judicial Committee upon the petition were 
delivered by

Lord P a r k e r  o f  W a d d in g t o n .—This was 
an application by the owner of a parcel of 
copper ex the steamship Canton for special 
leave under the prerogative to appeal against 
an order of the President, whereby the Crown 
obtained leave to requisition it. The form 
of the application admitted that there was no 
appeal of right. Their Lordships refused to 
advise His Majesty to grant the application for 
the following reasons: The limits of the 
Crown’s right to requisition goods the subject 
of proceedings for condemnation in prize were 
recently laid down by this board in the case 
of The Zamora (13 Asp. Mar. Law Cas. 330; 
114 L. T. Rep. 626; (1916) 2 A. C. 77). I t  was 
there decided that, in order to justify an exercise 
of the Crown’s right, two conditions must be 
fulfilled. First, the goods in question must be 
urgently required for use in connection with the 
defence of the realm, the prosecution of the war, 
or other matters involving national security. 
Secondly, there must be a real question to be 
tried, so that it would be improper to order an 
immediate release. I t  was not disputed in the 
pressnt case that the first condition was satisfied, 
but it was contended that there was no real case 
for investigation or trial, the facts being such 
that the goods ought to be immediately released. 
Their Lordships were of opinion that the question 
whether there be any case for investigation or 
trial is one which can be better determined by 
the judge before whom the proceedings are 
pending than by this board. They did not think 
they could advise an exercise of the prerogative 
unless they were of opinion that the judge had 
proceeded on wrong principles, or had come to a 
conclusion which was obviously erroneous. I t  
appeared that the applicant was before the war 
an export agent for Swedish, English, French, and 
German firms engaged in the manufacture of 
engines and materials for electrical installations. 
He had at times sold copper to his Swedish 
principals, but had not theretofore been an 
importer of copper on his own account. He 
found that the business of the several firms 
for whom he acted as agent was adversely 
affected by the war, and he gives this as his reason 
(in their Lordships’ opinion a somewhat doubtful 
reason) for himself commencing to import copper 
on a large scale. Copper was declared to be
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conditional contraband on the 21st Sept-, and 
absolute contraband on the 29th Uct. 1914. The 
appellant purchased the copper in question in 
America in Oct. 1914. He insured it with 
German underwriters, among others, and pro- 
cured it to be shipped on board the steamship 
Canton under bills o£ lading, by which it was 
made deliverable to the order of himself and his 
assigns at Stockholm, or as near thereto as the 
vessel might safely get, the vessel being at 
liberty to call at any other port. He thus 
retained a complete power of disposition over the 
goods. The copper was seized on behalf ot ms 
Majesty, and proceedings for condemnation were 
commenced on the 1st Jan. 1915. In  March 
the applicant sold the copper to the telegraph 
department of the Swedish Government, delivery
to be effected before the 1st J uly 191o. Never
theless, he took no steps (as he might have done 
under Order Y .) to accelerate the trial of the 
action or to obtain a release on the ground ot 
failure to prosecute it, so as to enable him to 
perform his contract. On the contrary, their 
Lordships were informed by the Attorney-General, 
without contradiction, that he failed to comply 
with requests on the part of the Crown for dis
closure of documents, and he still remains in 
close business communication with German 
firms. Under those circumstances, their Lord- 
ships found it impossible to say that there was 
no reasonable cause for suspicion, or that the 
goods ought to be released without further

I t  may be desirable to add that their Lordships 
expressed no opinion as to whether the applicant 
could, under the circumstances, have appealed as 
of right.

Solicitors: for the petitioner, B otte re ll and 
Boche ; for the respondent, Treasury Solicitor.

interne Cnrnt of |afetare.

HIGH COURT OF JUSTICE.

PRO BA TE, D IY O R O E , A N D  A D M IR A L TY  
D IV IS IO N .

PRIZE COURT.
Oct. 23, 26, and Nov. 6, 1916.

(Before S ir  S. T. E v a n s , President)
T h e  J e a n n e , T h e  V e r a , T h e  F o r s v ik , T h e  

A l b a n ia , (a)

Prize Court— In te rn a tio n a l law— N e u tra l vessels 
— Contraband goods — F re igh t Claim, by 
neutra l shipowners.

B u in te rna tiona l law the owners o f neu tra l ships 
are not entitled to any fre ig h t in  respect of the 
carriage o f contraband goods, except as a m atter 
o f grace or as a m atter o f discretion.

T h is  was a case in  w h ich  c la im s were p u t
fo rw a rd  b y  th e  owners and ch a rte re rs  cd th e  J o u r

(o) Reported by J. A. Sla t e r , Esq., Barrister-at-Law.

vessels above named in respect of freight, 
expenses, and damages.

A German steamer, Neuenfels, saued from 
Moulmein, in Burmah, laden with a cargo of rice 
for consignees in Germany and Austria, before 
the outbreak of hostilities in Aug. 1914. Upon 
hearing of the existence of a state of war, the 
master of the Neuenfels took refuge in the port 
of Vigo, in Spain, where the vessel remained, in  
Feb 1915 the four vessels above named were 
chartered by Mr. Tycho Roberg, ofGothenburg 
in Sweden. The first two vessels, the Jeanne and 
the Vera, were owned by the Dampskibsselska 
Heimdal, of Copenhagen, in Denmark; the 
Alban ia  was owned by the Eornyade Angfarty^e 
Aktiebolaget Svenska Lloyd, ot Gothenburg, in 
Sweden ; and the last-named company were also 
the charterers of the Forsvik. The rice was then 
transferred from the Neuenfels to these four 
vessels, and the bills of lading made the rice 
deliverable at Gothenburg to Mr. Tycho Roberg 
or his assigns, the shipper being stated to be a 
merchant of Vigo. In the course of their voyage 
from Vigo the four vessels were captured and 
their cargoes were seized as prize, the same being 
afterwards sold and the proceeds condemned, but 
the ships were allowed io continue their voyages.

On behalf of the shipowners and charterers it 
was argued that freight, & c„ was payable unless 
it was proved that they were aware of the 
ultimate destination of the contraband cargo 
which they were carrying, whilst on behjf ot the 
Crown it was contended that no freight is e e 
due, whether owners or charterers do or do not 
know of the destination.

A sp ina ll, K.C. and Dunlop  for the Forsvik  
and Albania.

B . A . W rig h t and Le Quesne for the Jeanne 
and Vera.

Sir M aurice H i l l ,  KC., Pilcher, ana T. H . 2 . 
Case for the Procurator-General.

The following cases and authorities were 
referred to :

The C on co rd ia  A ß n i t a tis , Hay & Marriott, 169;
The V ry h e id , Hay & Marriott, 188 ;
The Jonge O e rtru y d a . Hay & Marriott, 246 ;
The Ringende Jacob, Boscoe’s English Prize Cases, 
vol. 1, 60 ; 1 Ch. Bob. 89 ;

The Jonge Tob ias, Bosooe, vol. 3, 340 ; 1 Cü. noo. 
529 •

The H aabe t, Bosooe, vol. 1, 212 ; 2 CĴ 1 kt!.
The A m e ric a , Bosooe, vol. 1, 127 J 3 Ch. Bob. 36,
The N e p tu n u s , Bosooe, vol. 1, 264; 3 Ch. Bob. 
108 •

The N e u tra l ite t , Boscoe, vol. 1, 309; 3 Ch. Bob.
295 * i-

The O ster Risoer, Boscoe, vol. 1, 382 ; 4 Ch. Bob..
199 •

The Ebenezer, 6 Ch. Bob. 250;
The R a p id , Bosooe, vol. 2, 45 ; Edw. 228 ;
The Gommercen, 1 Wheat. 382 ;
The B e rm u d a , 3 Wall 514 ;
The S p r in g b o k , 5 Wall. 1 ;
The P e te rhoff, 5 Wall. 28 ;
The M ashona , 17 Cape S. C. 135 ; .
The H a k a n , 13 Asp. Mar. Law Cas. 479; 115 L. I.
Bep. 389 ; (1916) P. 266 ;

The M a ra c a ib o , 13 Asp. Mar. Law Cas. 5,, , no 
L. T. Eep. 639; (1916) P.284;

Story’s Notes on the Principles and Practice ot 
Prize Courts, pp. 92-94 ;
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' Tyke’s Law of Contraband of War, p. 225 ;
Declaration of London, arts. 14, 41, and 46.

Cur. adv. nu ll.
Nov. 6, 1916. — The P r e s id e n t .—In  these 

cases the shipowners put forward claims for 
freight in respect of contraband goods carried on 
the respective neutral vessels. The facts have 
been very fully laid before the court, and counsel 
on both sides have dealt most exhaustively with 
the law affecting the subject. The whole point 
which I  have to decide is whether freight ought 
to be paid under the circumstances, and the 
argument on behalf of the neutral shipowners is 
that it is payable unless it is shown that the 
shipowners had knowledge of the contraband 
nature of the goods,

In  my opinion it is quite clear from all the 
authorities and from the text-books that freight 
is never paid to neutrals in respect of the 
carriage of contraband goods, except as a matter 
of grace or as a matter of discretion. In  the 
American case of The Cornmercen (ubi sup ) Mr. 
Wheaton, in his headnote of that case, says, 
“ Freight is never due to the neutral carrier of 
contraband” ; and in his note at p. 394 he says, 
“ Freight and expenses are almost always refused 
by the British Prize Courts to a carrier of contra
band. There is but one case in the books of an 
exception to this rule, which was of sailcloth 
carried to Amsterdam, the contraband being in 
a small quantity amongst a variety of other 
articles.’ That was the case of The Neptunus 
(ub i sup.).

Later on, in America, the point was definitely 
and specifically decided in the case of The Peter- 
hoff (ub i sup.), where freight was refused although 
knowledge was negatived. I t  is clear also, from 
the deliberations of the representatives of the 
various Powers at the International Naval Con
ference held in London, that it was assumed that 
freight was never payable in respect of contra
band. This being the rule, and I  have not been 
able to find that it has ever been doubted, it  is 
unnecessary for me to waste any time in stating 
the facts of this case. I t  must not be assumed, 
however, in the present instance that I  find that 
the shipowners were unaware of the property in 
and the destination of the contraband cargo 
which they were carrying.

The claims are disallowed with costs.
Solicitors for the claimants in the Jeanne and 

the Vera, Bottere ll and Roche.
Solicitors for the claimants in the Forsvik  and 

the Albania, Thomas Cooper and Co.
Solicitor for the Procurator-Ger era), Treasury 

Solic itor.

[P r iz e  Ct .

Dec. 1 and 18, 1916,
(Before Sir S. T. E v a n s , President.)

T h e  U n it e d  St a t e s , (a)
P rize Court — In te rn a tio n a l law  — Reprisals — 

Goods o f ei^emy o rig in  — Ownership— Transfer 
to neutrals— Passing o f property in  goods du ring  
continuance o f w ar— Goods dispatched by po.rcel 
post — Seizure on neutra l vessel — Detention — 
Order in  Council o f the 11 th M arch  1915 — 
Reprisals Order, art. 4.

Where goods are sent fro m  a belligerent country to 
a neutra l country du ring  the progress o f the war, 
or vice versa, they are to be regarded, as f a r  as 
the righ ts o f a belligerent captor are concerned, 
as enemy property so long as they are in  transit. 
I t  is im m a te ria l what are the terms o f the con
tract between the vendor and the purchaser as to 
the passing o f the property in  the goods, and i t  
makes no difference in  the general p rinc ip le  o f 
in te rna tiona l law that there is a trans it by land  
through a neutra l country at one end or other of 
the journey.

A  number o f firm s  in  America ordered goods fro m  
various firm s  in  A u s tr ia  and Germany. Some 
o f the goods were ordered before the outbreak of 
war, and some a fte r hostilities had commenced. 
A certa in po rtion  o f the goods had also been paid  
f o r  before the war. Towards the end of 1915 a 
number o f packages was sent fro m  Germany and 
A us tria  to America via Copenhagen, the same 
being fo rw arded  by parcel post on board a 
D anish vessel. B y  v irtue  of the provisions o f 
the Reprisals Order in  Council o f the 11 th March 
1915, the vessel was diverted on its  journey to a 
B r it is h  port, where the parcel packets were seized 
and the goods detained as being o f enemy orig in  
and enemy character.

Held, tha t the goods were o f enemy o rig in  and 
enemy character, and tha t an order fo r  the ir 
detention— or the proceeds o f the goods i f  sold— 
u n t il the conclusion o f peace must be made.

T h is  was a case in which the Procurator-General, 
on behalf of the Crown, claimed the detention 
and (or) sale of 1724 parcels of various kinds of 
goods seized from the parcels mail of the Danish 
steamship United States, whilst on a voyage from 
Copenhagen to New York. The United States 
left Copenhagen on the 30th Dec. 1915 and was 
diverted to Kirkwall, where the packages *in 
question were seized on the 20th Jan. 1916. The 
claim of the Crown was made under art. 4 of the 
Reprisals^Order in Council dated the 11th March 
1915.

There were numerous claimants to the goods, 
but the nature of the claim put forward was 
practically the same in each case, and therefore 
that of the American Bead Company, In c , was 
taken as typical of the whole. The grounds of 
the claim of the American Bead Company were 
as follows: (1) The goods were ordered and pur
chased from various manufacturers in Germany 
and Austria by the claimant corporation, which was 
organised and carried on business in New York, 
under and by virtue of the laws of the State of 
New York, in the United States of America, or 
by and through their commission agents, Carl 
Poliak, of Gabion z, Austria, and Leonard Kaiser, 
of Lauscha, Germany, and were at all material 
times the property of the said corporation.

(a) Reported by J. A , Slater , Esq,, Barrister-at-Law
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(2) The goods were ordered by the claimants on 
various dateB between the 4th April and the 18th 
Dec. 1914. (3) By the terms of purchase and
by the course of business between the parties 
the said goods were at the risk of the claimant 
corporation, and became its property on dispatch 
from the several factories in Germany and 
Austria. (4) Postal correspondence of neutrals 
and belligerents is not, or was not, at any time 
material to these proceedings within the provi
sions of the Order in Council of the 11th March 
1915, and is and was inviolable. Alternatively no 
effective intimation had been given by the British 
Government that postal correspondence would be 
treated as coming within the provisions of the 
Order in Council.

There was no question raised as to the enemy 
origin of the goods, and the whole matter at 
issue turned upon the point as to whether they 
were, considering the various facts of the case, of 
enemy character, seeing that they had been 
ordered in some instances before the outbreak of 
war, that some of them had been paid for, and 
that by the terms of the contract the property 
passed to the claimants when they left Germany. 
On behalf of the Crown it was contended that the 
property in the goods in cases of this kind only 
passed to the consignee when the goods actually 
reached him, and that the sending of them from 
the port of a neutral country was an attempt to 
evade the provisions of the Order in Council.

By the Order in Council framing reprisals for 
restricting further the commerce of Germany, 
dated the 11th March 1916, it  is enacted (in te r 
a lia )
Whereas the German Government has issued certain 

orders which, in violation of the usages of war, purport 
to declare the waters snrrouuding the United Kingdom 
a military area, in which all British and allied merchant 
vessels will be destroyed irrespective of the safety of 
the lives of passengers and crew, and in which neutral 
shipping will be exposed to similar danger in view of 
the uncertainties of naval warfare; and whereas in a 
memorandum accompanying'the said orders neutrals are 
warned against intrusting crews, passengers, or goods 
to British or allied ships; and whereas such attempts 
on the part of the enemy give to His Majesty an 
unquestionable right of retaliation ; and whereas His 
Majesty has therefore decided to adopt further measures 
in order to prevent commodities of any kind from 
reaching or leaving Germany, though such measures 
will be enforced without risk to neutral ships or to 
neutral or noncombatant life, and in strict observance 
of the dictates of humanity ; and whereas the allies of 
His Majesty are associated with him in the steps now 
to be announced for restricting the commerce of Ger
many ; His Majesty is therefore pleased, by and with 
the advice of his Privy Council, to order, and it is hereby 
ordered, as follows: . . .
IV. Every merchant vessel which sailed from a port 

other than a German port after the 1st March 
1915, having on board goods which are of enemy origin 
or are enemy property, may be required to discharge 
such goods in a British or allied port. Goods so dis
charged in a British port shall be placed in the custody 
of the marshal of the Prize Court, and if not requi
sitioned for the use of His Majesty, shall be detained or 
sold under the direction of the Prize Court. The pro
ceeds of goods so sold shall be paid into court and dealt 
with in such manner as the court may in the circum
stances deem to be just. Provided that no proceeds of 
the Bale of such goods shall be paid out of court until 
the conclusion of peace except on the application of the 

Y ol. X I I I . ,  N. S.

proper officer of the Crown, unless it be shown that the 
goods had become neutral property before the issue of 
this order. Provided also that nothing herein shall 
prevent the release of neutral property of enemy origin 
on the application of the proper officer of the Crown.

The Attorney-General (Sir F. E. Smith, K.C ), 
the Solicitor-General (Sir George Cave, K.O.), and 
B . A . W righ t for the Procurator-General.

Bateson, K.C. and L . C. Thomas for the 
claimant, the American Bead Company.

L . G. Thomas for the other claimants.
The arguments in the case are sufficiently 

indicated in the judgment. C w  ^  vuu_

Bee. 18, 1916.—The P r e s id e n t .— The Crown 
claims an order for the detention or sale of certain 
goods seized on a voyage from Copenhagen to the 
United States on the double ground (a) that the 
goods were of enemy origin, and (b) that they 
were enemy property. The application is made 
under art. 4 of the Reprisals Order in Council of 
the 11th March 1915.

I t  is not disputed that the goods were of enemy 
origin. But the claimants contended that they 
were neutral property, on the ground that before 
seizure the property had passed from the respec
tive vendors in Germany to the respective pur
chasers in America.

The goods were dispatched by the parcel mail 
on the United States, a Danish vessel. They were 
goods of multifarious kinds, and not such as 
would be sent by mail in times of peace. I t  is 
well known in this court that since the war the 
mails have been used for the clandestine trans
mission of contraband and other goods and mer
chandise from foreign countries to Germany and 
of goods and merchandise of various kinds from 
Germany to foreign countries.

The goods in the present case comprised such 
things as metal chains and bags, glass beads, 
cotton goods, skins, gloves, and musical instru
ments. The descriptions appear in the manifest. 
Short particulars of the goods claimed are as 
follows:—

Claimants.

American Bead Company, Inc.
C. Bruno and Co., Inc............
R. C. E. Chambers................
Dieckerhoff, Raffloer, and Co...
Carl Fischer..........................
W. C. Van Sant and Co..........
H. Wolff and Co....................
Tiffany and Co.......................

No. of Invoice
separate value in
parcels. marks.

129 15,622
106 5,201
133 5.97S

1136 35,288
15 2,108

130 20,620
21 4,063

4 1,480

The goods had been ordered before the date of 
the Reprisals Order in Council, and in some cases 
payment had been made before that date. The 
goods had to be manufactured.

The contentions of the claimants were that the 
goods became their properties when they left the 
various factories in Germany. They left the 
factories in every case after the Reprisals Order 
in Council was made.

The question for decision is whether they were 
“ enemy property ” for the purpose of that order. 
Patting it in another form, had the goods in 
the circumstances lost their enemy character 
and acquired a neutral character before the 
seizure ?

4 D
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The Reprisals Order in Council deals with 
maritime commerce between belligerents (and of 
necessary consequence with that commerce in 
relation to neutrals also) in a state of war.

As I  have pointed out before, it  does not add 
to the articles which are confiscable and subject to 
condemnation as maritime prize of war. In  that 
respect it  deals more tenderly and generously with 
neutral commerce than was done under the old 
and existing law of strict blockade. Under the 
latter ships and cargoes were condemned out and 
out a3 prize on breach or attempted breach of 
blockade. Under the Reprisals Order in Council 
the ships are released and the cargoes or their 
proceeds, if  a sale is ordered, are only detained 
until the conclusion of peace.

But, although there is this important distinc
tion between the results of the working of the 
reprisals order and of the strict application of the 
law of blockade, it  is obvious that the order deals 
with maritime commerce during war upon the 
analogy of the law of prize. Indeed, it  is under 
the international law of prize that the order, as 
one of reprisal, derives its validity.

I t  is essential, therefore, to see how the question 
of the passing of property was regarded by the 
international law of prize.

The passing of property shipped on the seas 
during war is regarded by international law from 
a wholly different standpoint from that adopted 
by that law or by the municipal law in time of 
peace. In  the case of The Southfield (13 Asp. 
Mar. Law Cas. 150; 113 L. T. Rep. 655) this 
subject has already been dealt with in this 
court. I  there cited passages from Story, J.’s 
work and from the judgment of Lord Stosvell in 
The Vrow M argare tha  (Roscoo’s English Prize 
Cases, vol. 1, 149; 1 Ch. Rob. 336) and of Lord 
Ringsdown in The B a ltica  (Roscoe, vol. 2, 628; 
11 Moo. P. C. 141), so that their repetition is not 
necessary.

Stating the rule quite shortly, it  is th is: Where 
goods are sent by sea, captors’ rights cannot be 
defeated by a mere transfer of legal ownership, 
by dbcuments, without actual delivery of the 
goods themselves ; such rights cannot be defeated 
unless and until the actual possession of the 
goods, as well as the property in them, has been 
changed before the seizure.

Such transfers have been described as transfers 
in  trans itu . This does not mean transfers made 
only while the goods are on the Beas, between the 
shipment and the delivery. I  take some concrete 
cases. I f  goods of a contraband nature had been 
bought by the enemy in America before shipment 
at New York, in circumstances where the legal 
ownership would remain in a neutral vendor 
according to the law in times of peace, they could 
still be captured on the voyage to Germany to the 
enemy purchaser, on the ground that they would 
be his on delivery, on whatever vessel, neutral or 
otherwise, they might be carried. So if goods of 
any kind so bought were shipped on an enemy 
vessel, or on a British or allied ship, they would 
be capturable. I t  would be no answer to say that 
the matter had been so arranged that by municipal 
law the property would not pass until the goods 
had safely reached the hands of the enemy. The 
goods would be regarded in such cases as enemy 
property.

So in regard to goods shipped from the enemy 
country; if  purchased by neutrals during a state

of war the contract is held invalid, and the 
property is deemed to continue as it waB at the 
time of shipment until the actual delivery: (see 
Story’s Notes on the Principles and Practice of 
Prize Courts, p. 64.)

Having regard to the doctrine of continuous 
voyage, it  makes no material difference that at 
the one end or the other there is a transit by land. 
And just as goods from New York to Germany 
intended to be delivered to the enemy are 
regarded as “ enemy property,” so goods from 
Germany to New York are also regarded as 
“ enemy property,” qua, the rights of the captors. 
The same principles must be applied whether the 
goods are being carried from east to west, or 
from west to east. To hold otherwise would be 
to encourage colourable transactions set up for 
the purpose of misleading and defrauding captors: 
(see The B a ltica , ub i sup.).

Upon this analogy I  hold that “ enemy 
property” in the Reprisals Order in Council was 
intended to mean, and does mean, property which 
is to be regarded as of “ enemy character ” in 
time of war. This view seems to me to be in 
accordance with the proviso to art. 4 of the 
order, which refers to goods which had become 
neutral property before the order was promulgated. 
To hold otherwise would make all the provisions 
of the order as to “ enemy property ” nugatory; 
because in order to defeat them all that would 
be necessary would be that an enemy and his 
sympathetic neutral should take such steps as 
would make all goods shipped to and from 
Germany in theory and on paper the property of 
the neutral in the strictly legal sense during 
the whole of the transit.

For the reasons given I  decide that the goods 
were enemy property as well as of enemy origin; 
and I  order their detention until the conclusion 
of peace, with liberty to the Crown to apply for 
an order for their sale and detention of the 
proceeds.

Solicitor for the Procurator-General, Treasury 
Solic ito r.

Solicitor for the claimants, H ew itt, Woollacotl, 
and Choum.

Dec. 12 and 18, 1916.
(Before Sir S. T . E v a n s , President.)

T h e  F r e d e r ik  V I I I .  (a)
Prize  Court — In te rn a tio n a l law  — Reprisals—• 

German Government bonds— Seizure in  m ails on 
board neutra l ship— “ Goods ”  or “ commodities ”  
— M eaning o f terms— Order in  Council of the 
l l t h  M arch  1915—Reprisals Order, a rt. 4.

C erta in  German Government bonds sent by a 
banicing company in  B e rlin  to a f irm  in  
Copenhagen were fo rw arded by registered post 
by the Copenhagen f irm  to a bank in  Chicago 
on a D anish ship bound fro m  th a t po rt to the 
United States. The vessel was, d u rin g  its  
voyage, ordered to proceed to a B r it is h  port, 
where the m a il was overhauled and the bends 
seized under the Reprisals O rder in  Council o f 
the l l t h  M arch  1915.

Held, thd t the bonds were “ goods”  or “ com
m od ities”  and liable to detention under the 
order, as being o f enemy o rig in , u n t il the

(a) Reported by J. A. SLATEB, Eeq., Barrlster-at-Law.
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conclusion o f peace, when they would he dealt 
w ith  as the court m ight direct.

T h is  was a case in  which the Procurator-G eneral, 
on behalf of the Crown, claimed the detention 
and (or) sale of thirty German Government bonds 
under the Reprisals Order m Council dated the 
31th March 1915.

The writ in the case was issued on the 15th June 
1916, and ashed for “ an order for the detention 
and for the sale of the goods and commodities as 
being of enemy origin and (or) enemy property or 
otherwise.”

From an affidavit of Mr. Hans Mittelhauser, 
the Vice-PreBident of the State Commercial and 
Savings Bank, Chicago, it  appeared that on the 
25th Feb. 1916 the bank remitted 30,000 marks 
by cable through Messrs. Goldman, Sachs, and 
Co., of New Fork, to the Direktion der Disconto 
Gesellschaft, Berlin, for the purchase of Deutsche 
Reichsanleiha (German Governm ent bondA and 
that on the 14th March 1916 the Disconto 
Gesellschaft sent the securities in question to the 
firm of Messrs. Beckmann and Jorgensen, Copen
hagen, to be forwarded by them to the State 
Commercial and Savings Bank, Chicago. The 
securities in question consisted of ten Germa 
Government 1908 4 per cent, bonds of 1000 
marks each and twenty German Government 
1914 5 per cent, bonds of 1000 marks each. They 
were forwarded by registered letter by Messrs. 
Beckmann and Jorgensen to the State Com
mercial and Savings Bank, Chicago. The bonds 
were contained in a letter which was on board 
the Frederilc V I I I . ,  a Danish steamship which 
sailed from Copenhagen for the United States 
about the end of March 1916. A  tew days later 
the vessel was ordered to put in at Kirkwall, 
and the mail letters were ordered to be discharged 
under the Reprisals Order of the 11th March 
1915. The mail letter containing the bonds was 
examined, and on the 11th May 1916i the bonds 
were seized as prize to the use of His Majesty.

There was no appearance or claim entered with 
respect to the bonds.

The Attorney-General (Sir F. E. Smith, K  C.) 
and R. A. W righ t for the Procurator-General.— 
There is no appearance before the court on the 
part of any claimant, and it is difficult to see 
how there could be any claim. The point 
raised was whether the hoods seized were 
“ goods” or “ commodities ” within the meaning 
of the Order in Council of the l l t l i  March 1915. 
Although the point was of a novel character, it 
created no difficulty. The nature of the docu
ments, such as those which were now in question, 
had been the subject of discussion in the Court 
nf Anneal in the case of Embimcos v. Anglo- 
A u s t r a l i a n  Ba.nh (92 L  T. Rep 305; (1905) 
1 K B  677), and the judgments then delivered 
were' in favour of the contention of the Crown. 
They referred to

Story’s Notes on the Principles and Practice of 
Prize Courts (Pratt’s Ed.), p. 28 ;

Fourth Hague Conference 1907, art. 53 ;
Order in Council, 14th April 1916.

Cur. adv. vu lt.

Dec 18 1 9 1 6 .— The P r e s i d e n t .— The question 
of law that is raised in this case is whether bonds 
of the German Government are comprised m the

words “ goods ” or “ commodities within 
meaning and operation of the Reprisals Order in 
Council of the 11th March 1915.

German Government bonds of the nominal 
value of 30,000 marks were sent by the Direktion 
der Disconto Gesellschaft, of Berlin, to the firm 
of Messrs. Beckmann and Jorgensen, ot Copen
hagen for transmission to the State Commercial 
and Savings Bank, of Chicago. They were 
shipped on the steamship Frederilc V I I I .  on 
the 30th March 1916. A  few days afterwards 
they were required to be discharged under the 
said Reprisals Order in Council. The present 
application by the Crown is for an order for their 
detention as goods of enemy origin and (or) 
enemy property. No claimant has appeared. 
But an affidavit was made on behalf ot the 
American bank and submitted to the Procurator- 
General. No order for their detention can be 
made unless the bonds come within the descrip
tion “ commodities ” pr “ goods.” The Order in 
Council deals with matters analogous to mari
time prize, though it refrains from subjecting the 
goods to confiscation.

In  prize the bonds and their accompanying 
coupons would be goods subject to seizure and con
fiscation as realisable securities, negotiable instru
ments, or choses in  action, if they were enemy 
property on an enemy, British, or allied vessel. 
Story says that the ordinary prize jurisdiction ot 
the Admiralty extends to all captures made on the 
sea, “ whether the property so captured be goods, 
ships, or mere choses in  action : (see Story s 
Notes on the Principles and Practice of Prize 
Courts, p. 28). I t  may be observed that for the 
purposes of the Naval Prize Act 1864 the 
term ‘ goods” includes “ all such things as 
are by the course of Admiralty and law ot 
nations the subject of adjudication as prize

^ P r im 'd  facie , if bonds were “ goods” captur- 
able aB prize, one would expect them also to be 
included within an Order in Council for reprisal. 
Various interpretations have been given to the 
word in cases relating to wills, contracts, and 
legal documents of many kinds, and to Acts of 
Parliament dealing with various subjects, But it  
would serve no good purpose to cite or to d‘acU8.s 
such cases. The question is whether the secun- 
ties are “ goods ” or “ commodities under the 
Order in Council referred to. .

The reasons for the Order in Council, which 
was due to the enemy’s method of maritime war
fare, and its recitals are well known. The object is 
stated to be the further restriction of the commerce 
of Germany, and it is stated in a recital as follows: 
“ And whereas His Majesty has therefore decided 
to adopt further measures in order to prevent 
commodities of any kind from reaching or leaving 
Germany, though such measures will be enforced 
without risk to neutral ships, or to neutral or 
non-combatant life, and in strict observance of 
the dictates of humanity.” The word com
modity” is one of extensive meaning, denoting 
anything that is useful, convenient, or serviceable. 
And it would not be easy to conceive a wider or 
more comprehensive phrase than “ commodities 
of any kind.” I t  is a phrase more used in 
common speech than in legal terminology; so it 
is not surprising that in the operative part ot tbe 
Order in Council the legal words “ goods and 
“ property ” are used simply, without the colloca-
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tion of any such words as “ chattels, wares, or 
merchandise.”

I  think that it  is abundantly clear that the 
bonds in question come within those words. I f  
money, notes, or cheques were shipped from 
America to Germany for the purchase of these 
bonds they would clearly be goods or property 
with an enemy destination, and equally so are the 
bonds sent in return goods or property of enemy 
origin,

I t  may also be mentioned that in the pro
clamation of the 14th April 1916 “ gold, silver, 
paper money, and all negotiable instruments and 
realisable securities ” are treated as articles of 
absolute contraband capturable and confiscable 
as prize.

There being no claimant before the court, I  give 
no decision upon the question as to whether the 
bonds were enemy property. But as being goods 
of enemy origin I  order their detention until the 
conclusion of peace, to be then dealt with as the 
court may order.

Solicitor for the Procurator-General, Treasury 
S olic ito r.

Dec. 18 and 21,1916.
(Before Sir S. T. E vans, President.)

Re B a t t l e  op t h e  F a l k l a n d  I s l a n d s ;
E x parte H.M.S. C a n o p u s , (a)

Prize Court — Prize bounty — D is tr ib u tio n  — 
Destruction o f enemy warships— Action—Pre
sence o f applicants in  action— P rinc ip les to be 
applied— N ava l P rize  Act 1864 (27 & 28 Viet, 
c. 25), s. 42— Order in  Council o f the 2nd M arch  
1915.

B y  the combined effect o f sect. 42 o f the N ava l 
Prize  A ct 1864 (27 & 28 Viet. c. 25) and the 
Order in  Council dated the 2nd M arch  1915, 
a prize bounty is payable amongst such o f the 
officers and men o f H is  M ajesty ’s warships as are 
actually present a t the tak ing or destroying 
o f any o f the armed vessels o f the enemy, calcu
lated at the rate of hi. fo r  each person on board 
the enemy’s ships at the beginning o f the engage
ment.

I t  is  a question o f fa c t to be decided by the court 
whether a warship was or was not “ actually  
present ” at the taking or destroying o f an 
armed ship, or o f armed ships, o f the enemy. 
Upon a f in d in g  by the court tha t H .M .S . 
Canopus d id  not in  any sense take p a rt in  the 
chase o f the enemy or in  the subsequent naval 
engagement o f the F a lk lan d  Islands, tha t she was 
detached fo r  other duties outside the engage
ment, and tha t she was not present in  any 
sense when the enemy ships were destroyed: 

Held, tha t her commander, officers, and crew were 
not entitled to any share in  the prize bounty 
awarded under the N ava l Prize Act 1864 and 
the Order in  Council o f M arch  1915.

T h is  was a motion on behalf of the commander, 
officers, and crew of H.M.S. Canopus, who claimed 
that they were entitled to a share in the sum of 
12,160Z. awarded as prize bounty to the officers and 
crews of the squadron of Yice-Admiral Sturdee 
—the said squadron consisting of H .M . Ships 
Inv inc ib le , In flexib le, Cornwall, Carnarvon, K en t,

la )  Krported by J. A. Sla t e r , Esq , B»rri»ter-»t-La* .
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and Glasgow—for the destruction of the four 
German warships, Scharnhorst, Gneisenau, Leipzig, 
and Nürnberg, in the battle of the Falkland 
Islands, on the 8th Dec. 1914.

Dunlop  in support of the motion.
Commander M axw ell Anderson, R .N ., for the 

officers and crews of Yice-Admiral Sturdee’s 
squadron.

Clive Lawrence for the Procurator-General.
The facts of the case are sufficiently set out in 

the judgment. In  addition to the cases there 
cited the following were referred to in the course 
of the argument:—

The V ry h e id , Roseoe’s English Prize CaseB, vol. 1, 
179; 2 Ch. Rob. 16;

The N o rd s te rn , Roaooe, vol. 2, 109 ; 1 Aeton, 128 ;
The T i l le  de V a rsov ie , Roscoe, vol. 2, 220; 2 
Dods. 301.

Cur. adv. vult.
Dec. 21, 1916.—The P r e s id e n t .—This is an 

application by the commander, officers, and 
ship’s company of His Majesty’s ship Canopus 
claiming to share the prize bounty of 12.160Z., 
which I  awarded in August last to the squadron 
of Vice-Admiral Sir Frederick Sturdee in respect 
of the destruction of the German warships 
Scharnhorst, Gneisenau, Le ipzig, and N ürnberg  in 
the naval battle off the Falkland Islands in 
December 1914.

The enactment now in force regulating the 
grant of prize bounty is sect. 42 of the Naval 
Prize Act 1864. The section is as follows :
If in relation to any war Her Majesty is pleased to 

declare by Proclamation or Order in Council Her inten
tion to grant prize bounty to the officers and crews of 
Her ships of war, then suoh of the officers and crew of 
any of Her Majesty’s ships of war as are actually 
present at the taking or destroying of any armed ship 
or of any of Her Majesty’s enemies shall be entitled to 
have distributed among them as prize bounty a sum 
calculated at the rate of five pounds for each person on 
board the enemy’s ship at the beginning of the 
engagement.

The test to be applied to the present claim is, 
accordingly, whether the commander, officers, and 
crew of His Majesty’s ship Canopus were actually 
present at the destruction of the aforesaid four 
German warships.

I t  is well to advert to the nature of prize 
bounty, or head-money as it was called in former 
times. I t  had no necessary connection with the 
capture or joint capture of prize of war. _ I t  is 
“ the peculiar and appropriate reward of imme
diate personal exertion,” and was originally “ to 
be paid only to the actual captor ” : (see L a  Gloire, 
Edw. 280). I t  was established “ expressly for 
the purpose of exciting personal enterprise, and 
of counterbalancing present danger, by peculiar 
and appropriate rewards ” : (see note to caEe of 
L 'Alerte, 6 Ch. Bob., 238).

In  order to determine whether the officers and 
crew of the Canopus can be considered to have 
been actually present at the destruction of the 
German ships, it is necessary to examine the 
facts closely,

The naval battle of the Falkland Islands took 
place on the afternoon of the 8th Dec. 1914. The 
facts are set out in Yice-Admiral Sturdee’s 
dispatch of the 19th Dec. 1914. He does not 
include the Canopus among his squadron, which
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arrived at Port Stanley (Falkland Islands) on the 
morning of the 7th Dec. 1914, ready to resume a 
search for the enemy’s squadron on the next day 
The Canopus had been at the port since the 
12th Nov. 1914, She had been ordered there by 
the Admiralty to arrange the defence of the port 
against attack by the enemy. The work of 
defending the harbour and possible landing places 
in the vicinity was at once commenced under the 
direction of the commander, Oaptam (now Raar- 
Admiral) Heathcote Grant, I t  comprised the 
landing of the ten 12-pounder guns from the 
Canopus, the construction of shore batteries and 
of mines at the entrance, the erection of look-out 
stations, the establishment of an examination 
service of vessels entering or leaving the harbour, 
and the censoring of correspondence.

Ultimately the Canopus was grounded m a 
position to obtain an all-round fire to seaward, 
and to protect the harbour and the town ot 
Stanley from bombardment from seaward. Her 
double bottoms were flooded to keep her steady, 
and she was secured with anchors out ahead and 
astern. For some time before the squadron 
arrived she was firmly embedded in the bottom. 
Rear-Admiral Grant had no information as to 
the concentration of Vice-Admiral Sturdees 
squadron before its arrival on the morning of the 
7th Dec. 1914. After his arrival Vice-Admiral 
Sturdee expressed himself satisfied with the 
arrangements which had been made for the 
defence of the port, and appointed Rear- 
Admiral Grant as senior officer of the Falklands, 
in charge of the defences, berthing of auxiliaries, 
and provisioning of the squadron.

During the afternoon of the 7th Dec., a meet
ing of the commanding officers of the vessels of 
the squadron was held aboard the flagship, at 
which the commander of the Canopus was present. 
In  the words of the latter: “ The decision arrived 
at included the Canopus remaining at Port 
Stanley in order to defend the same during the 
absence of, the fleet.”

On the next morning some enemy ships were 
sighted and duly reported from the signal station 
to the flagship of the squadron. A t 9.20 a m. the 
armoured cruisers Oneisenau and Nürnberg  came 
within range of the Canopus, with guns trained 
on the wireless station inland. The Canopus 
opened fire at them across the lowland at a range 
of 11 000 yards. Two salvoes were fired. The 
two cruisers at once hoisted their co'ours and 
steamed away. A  ricochet from the second salvo 
was thought to have hit, and probably did hit, 
the Oneisenau. A t 9.45 a.m. the squadron, which 
had been lying in harbour, weighed and proceeded 
out to sea. A t 10.20 the signal for a general 
chase was made. A t 12.47 the signal “ openfire 
and engage the enemy ’ was given. The range 
was from 15,000 to 16,500 yards.

Details of the action are described in Vice- 
Admiral Sturdee’s dispatch. I t  is enough here 
to say that in tbe main action tne Scharnhorst 
was sunk at 4.17 p.m„ the Gneisenau turned on 
her beam ends and sank at six o clock, and in 
the action with the light cruisers the Nürnberg  
sank at 7.27 and the Le ipzig  turned over and dis
appeared at nine o’clock that night. Vice- 
Admiral Sturdee returned to Port Stanley on the 
11th Dec. I t  is gratifying to mention that he 
expressed his thanks to Rear-Admiral Grant 
for the work done by the Canopus, and also

expressed his appreciation to the ship’s company

la The Canopus did not, and could not, join in the 
chase. Her speed was much less than the slowest 
of the squadron. I f  she had been ordered to do 
so, she could not have put out to sea from the 
position where she was fixed till about four o clock 
in the afternoon. Meanwhile the naval action 
was at its height over 100 miles away, and the 
first armoured cruiser was being destroyed about 
that time, while the Canopus remained at her
post of duty near the harbour.

Upon these facts Rear-Admiral Grant, on 
behalf of his ship’s officers and crew, claimed to 
participate in the prize bounty on the grounds : 
(a) That His Majesty’s ship Canopus had made 
Port Stanley a defended port, and held it until 
the arrival of the squadron. (b) That by her 
gunfire she drove off the Gnezsenau and Nürnberg, 
and prevented them from making a reconnaissance 
of the superior strength of the British squadron 
in the port, (c) That the defence of the port 
allowed of the safe coaling and revictualhng 
of the squadron on the 7th and 8th Dec. 
(d) That the look-out stations and communica
tions established by the Canopus were the means 
of giving the squadron sufficient warning to raise 
steam, cast off colliers, and leave in pursuit to 
catch the enemy, (e) That probably the ncochet 
shot from the Canopus struck the base o t“ e atter 
funnel of the Oneisenau and killed nve ot ner

I  believe th a t R ea r-A d m ira l G ran t was actuated 
by motives o f the best k in d  towards his officers 
and men in  m aking  th is  application to  the cour., 
th a t his ship should share in  the prize bounty. I t  
is on ly r ig h t  also th a t th is  cou rt should tesa ty,
and testify gratefully, to the good work done by 
the Rear-Admiral and his ship from the R th  Nov 
up to and including the SthDec. They know tha 
they have the gratitude of their country, and 
must feel the satisfaction themselves which comes 
from the sense of a good and faithful performance

0£But°upon an application of this kind this court 
has also its duty to carry out m accorAince with 
the law which prescribes it. I  am not left without 
the guidance of precedents well established long 
ago. There is no real difference as to prize bounty 
between the provisions of the Naval Prize Aot °  
1864 and the former Act of 180o, which enacted 
that it should be paid to persons “ who shall have 
been actually on board any of His Majesty s sh p 
at the actual taking, sinking, burning, or other
wise destroying any enemy ship of war. 
cases as VHercule, decided by the Lords of Appeal 
in Prize in 1799, and cited in the case a t lA t o te  
tub i sup.), decided by Lord Stowell in 1806 La

T ’L'V.,.T'ki-; T
principles upon’ which this court should act and

' X w ^ & T o p u s  did not form a part 
of the squadron; did not in any sense iom in the 
chase or take part in the naval engagement; was 
detached for other duties outside the engagement , 
and her commander, officers, and crew were no 
actually present at the destruction of the four 
enemy ships, in any sense within the meaning or 
intent of the enactment referred to.

Accordingly my decision must be that they are 
not entitled to share in the distribution of the
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prize bounty allotted, and the application is 
dismissed.

As the motion has been, in my opinion, properly 
brought, and has raised an important and new 
point as far as the present case is concerned, 
there will be no order as to costs.

Solicitors for the applicants, D a n ie ll and Glover, 
for Banton, M ackre ll, and Co., navy agents.

Solicitors for the respondents, A rth u r  Tyler, for 
Stilwell and Sons, Navy Agents (for H .M . Ships 
Inv inc ib le , Inflexib le, Cornwall, and C arna rvon); 
Wild., Moore, Wigston, and Sapte, for National 
Provincial Bank of England, Navy Agents (for 
H.M.S. K en t) ; Charles Stevens and D rayton, for 
Martin’s Bank Limited, Navy Agents (for H.M.S. 
Glasgow).

Solicitor for the Procurator. General, Treasury 
S olic ito r.

Dec. 4,11, and 21,1916,
(Before Sir S. T. E v a n s , President.)

T h e  H y p a t ia , (a)
P rize Court— In te rn a tion a l law—D om ic il— Com

m ercia l dom ic il— P artnersh ip  f irm  in  neutra l 
country— Members o f partnersh ip  enemy sub
jects— No pa rtner resident in  neutra l country— 
Property in  goods shipped by f irm  in  neutra l 
country— Passing o f property— Seizure— Con
demnation as enemy property.

I n  order that a person may acquire a commercial 
dom ic il in  any country, residence in  that 
country is an essential condition o f the acquisi
tion  o f such dom icil. Even a subject o f a bel
ligerent country may acquire a commercial 
dom ic il so as to protect nis properly a t sea 
d u rin g  a state o f w a r i f  he fu lf i ls  the above 
necessary condition. I f ,  however, he is not res i
dent in  the neutra l country, though he carries on 
business there through agents, any goods which 
are his property and are being carried in  a 
B rit is h  ship du ring  the progress o f hostilities  
are liable to condemnation.

A  partnersh ip firm  which carried on business in  
A., a neutra l country, was composed exclusively 
o f persons o f German na tion a lity . None o f the 
members resided in  A., and the business was 
carried on by agents. The firm  consigned 
certa in goods to a German house before the out
break o f war on a B r it is h  ship. D u rin g  the 
voyage, and a fte r the declaration o f icar, the 
vessel was diverted to an Eng lish  po rt and the 
goods were seized as enemy property. On an 
application being made by the Crown fo r  the ir 
condemnation as prize, the consignors p u t in  a 
cla im  on the ground tha t the goods were the 
property  o f a f irm  which had a commercial 
dom icil in  a neutral country, and were therefore 
not liable to be confiscated.

Held, that, as a ll the partners o f the f irm  were enemy 
subjects, and as none o f the partners resided in  
the neutra l country so as to possess a commercial 
dom icil, the goods were enemy property and must 
be condemned as such.

T h is  was a case in which the Procurator-General, 
on behalf of the Crown, claimed the condemnation 
of certain bales of wool which were seized on 
board the British ship H ypa tia , which sailed for

Buenos Ayres in July 1914, about a month before 
the declaration of war between Great Britain and 
Germany.

The wool was shipped by a firm named H. 
Fuhrmann and Co., who carried on business in 
Buenos Ayres, and was consigned to a company 
carrying on business in Germany. The firm of 
Euhrmann was composed of four persons, all of 
whom were German subjects. Eone of them 
rosided in Argentina, and the only active member 
who had ever resided in Buenos Ayres had left 
that city for Europe in 1910. The South Ameri
can business was transacted entirely by agents 
and clerks. After the outbreak of war the 
H y p a tia  was diverted to Liverpool whilst on her 
voyage, and the wool was seized as prize. The 
consignors then put in a claim, on the ground 
that as the wool was the property of a firm which 
had a commercial domicil in a neutral country, it 
had a neutral character and was not liable to 
condemnation.

The Attorney-General (Sir E. E. Smith, K.C.) 
and Stranger for the Procurator-General.

Dawson M ille r ,  K.C. and Dumas for the 
claimants.

The whole of the facts and the arguments are 
sufficiently set out in the judgment.

Cur. adv. vu lt.
Dec. 21,1916.— The P r e s id e n t .— The subject- 

matter of this claim is a consignment of 100 
bales of wool shipped from Buenos Ayres to 
Hamburg upon a British vessel before the out
break of war. The wool was shipped under a bill 
of lading to the order of the shippers, for delivery 
at Hamburg. The shippers were a partnership of 
Messrs. H . Euhrmann and Co., of Buenos Ayres. 
They had contracted to sell the wool to a German 
company, the Spinnerei Cossmannsdorf G.m.b.H. 
Payment was to be made by drafts on the Dresden 
Bank, of Dresden, on account of the purchasers. 
The transaction was to be carried through on 
behalf of the shippers by a firm of Messrs 
Euhrmann and Co., of Antwerp.

The goods were seized at Liverpool or. the 
14th Aug. 1914. The writ was issued on the 
5th Sept. 1914. Appearances were entered at first 
by Messrs. Fuhrmann and Co., afterwards by 
Messrs. H . Fuhrmann and Co, and lastly by the 
liquidators of Messrs. H . Fuhrmarn and Co. The 
claimants were Messrs. H . Fuhrmann and Co., of 
Buenos Ayres, the vendors and shippers. They 
claimed the goods as neutrals on the ground that 
the property had not passed from them to the 
German buyers.

After an investigation of the facts, I  find, upon 
the principles adopted in The M ira nuch i (13 
Asp. Mar. Law Cas. 21; 112 L . T. Rep. 349; 
(1915) P. 71) that at the time of the capture 
the property in the goods was in Messrs. H . 
Fuhrmann and Co., of Buenos Ayres.

The remaining question is whether, according 
to the principles of international law, that firm is 
entitled to the release of the goods. The dram atis  
personx are four persons, all German subjects. 
Between them they constituted at all material 
times three firms—one in Antwerp, another in 
Buenos Ayres, and the third in Berlin. The four 
persons are Mr. Peter Fuhrmann, Mrs. Laura 
Fuhrmann (widow of Mr. Johann Daniel Fuhr
mann, deceased), Mr. Heinrich Fuhrmann, and 
Mr. Richard Fuhrmann. The Antwerp firm was(a) Reported by J. A. Sla t e r , Esq., Barrister-at-Law.



MARITIME LAW CASES, 5 7 o

P r iz e  Or.] T h e  H i  p a t ia . [P r iz e  Ct .

simply called Messrs. Fuhrmann and Co. I  
consisted of Peter, Heinrich, and Richard (the 
active partners), and Laura (a sleeping partner,. 
The Buenos Ayres firm was called Messrs. H . 
Fuhrmann and Co. I t  consisted of Heinrich .the 
active partner), and Peter and Laura (sleeping 
partners). The Berlin firm was called Messrs. 
Richard Fuhrmann and Co. I t  consisted ot 
Richard (the active partner), and Peter and
Laura (sleeping partners). „ . ___

The claimants (the Buenos Ayres firm) con
tended that they had a neutral domicil, either 
Argentine or Belgian. As members of the firm 
at Buenos Ayres they claimed a commercial 
domicil; and as residents in or about Antwerp 
they claimed an acquired domicil m Belgium.
As to the latter claim, I  find that it  is clear from 
the evidence that they never acquired a Belgian 
domicil, and never abandoned their German 
nationality. I t  is possible that they would be 
entitled to be regarded as having a commercial 
domicil in Belgiun qua their Antwerp house ot 
trade, while they resided there; but the transac
tion in question was not the business ot that 
house, and the Antwerp firm made no claim to

Not one of the partners of the firm of Messrs 
H. Fuhrmann and Co. resided at Buenos Ayres, or 
in any part of the Argentine Republic. A t the 
beginning of the war they were all expelled from 
Belgium as subjects of Germany, and as enemies 
of Belgium. I t  was admitted by counsel for the 
claimants that probably Heinrich and Laura were 
expelled before the seizure of the goods. Peter 
mav have been arrested and expelled later. 1 do 
not" think, however, that that matters.

Heinrich shortly after his expulsion was in 
Tinsseldorf. He was in bad health, and 
died in Germany in July. 1915. He never 
ceased to be a German subject Mrs. Laura 
Fuhrmann was the mother of Heinrich. She 
accompanied him to Germany. She was also 
a sleeping partner in the firm of Messrs. 
Richard Fuhrmann and Co., of Berlin. She swore 
her affidavit in support of the claim in Germany. 
She has never ceased to be a German subject. 
Peter served with the Prussian Army m the 
Franco-PruBsian War. While he was in Antwerp 
he was one of the heads of the German colony 
there, and he has contributed to the German war 
loan. He was also arrested, imprisoned, and 
afterwards expelled by the Belgian authorities; 
and he subsequently returned to Antwerp after 
the occupation by the Germans. Ho is also a 
sleeping partner in the firm of Messrs. Richard 
Fuhrmann & Co., of Berlin, and he has never 
ceased to be a German subject. , „

The three partners in the claimants firm 
being Germans, tho question arises whether 
they in fact or in law acquired a commercial 
domicil in the Argentine Republic. I t  is 
well known that according to the English and 
American views of international law (although 
not according to the French or German or 
general European view) a subject of a bellige
rent State can have a commercial domicil m a 
neutral State, which would protect his property 
from capture at sea. But I  think that ©̂S1̂ enc® 
in a neutral State is an essential condition ot 
such a domicil. I  know of no case where, merely 
by reason of carrying on business through agents 
or clerks in a neutral State, subjects of an enemy

can acquire a commercial domicil without resi
dence in that State. . , T

In  his celebrated judgment in The In d ia n  
Chief (Roscoe’s English Prize C a s c s . vcm  l,  2 5 1 ,
3 Ch. Rob. 12) Lord Stowell said of Mr. Johnson, 
the American Consul: “ He came to this country 
in 1783 and engaged in trade, and has resided m 
this country till 1797 ; during that time he was 
undoubtedlv to be considered as an English 
trader, for no position is more established than 
this, that if a person ¡goes into another country 
and engages in trade, and resides there, he is, by 
the law' of nations, to be considered as a merenant

° f l i t h e  case of The Venus (8 Cranch, 253), where 
the Supreme Court of the United States dis
cussed questions of commercial domicil so fully, it 
will be seen that throughout the judgments 
residence was regarded as an essential ingredient. 
On this question Chancellor Kent says : I t  a 
person resides in a belligerent country his pro
perty is liable to capture as enemy s property ; 
and if he resides in a neutral country he enjoys 
all the privileges, and is subject to all the incon
veniences, of the neutral trade : (see Kents  
Commentaries, vol. 1, 103). ,

Mr. Dicey also, in his Conflict of Laws, at 
p 742, deals with the matter thus :— A  
commercial domicil, on the other hand, is sue 
a residence in a country for the purpose ot trad
ing there as makes the person’s trade or business 
contribute to or form part of the resources of 
such country, and renders it, therefore, reason
able that his hostile, friendly, or neutral 
character should be determined by reference to 
the character of such country. When a person s 
civil domicil is in question, the matter to be deter
mined is whether he has or has not so settled in 
a given country so as to make it his home. 
When a person’s commercial domicil is in ques
tion, the matter to be determined is whether he 
is or is not residing in a given country with the 
intention of continuing to trade there.

I t  is sometimes said that Lord Stowell in The 
Jonqe K lassina  (Roscoe, vol. 1,485; 5 Ch. Rob.-97) 
expressed the opinion that a man may acquire a 
commercial domicil in more countries than one. 
The passage referred to is as follows : A  man 
may have mercantile concerns in two countries, 
and if he acts as a merchant of both he must be 
liable to be considered as a subject of both with 
regard to the transactions originating respectively 
in those countries. That he has no fixed compt- 
ing house in the enemy’s country will not be 
decisive. How much of the great mercantile 
concerns of this kingdom is carried on in coffee
houses ? A  very considerable portion of the great 
insurance business is so conducted. I t  is indeed 
a vain idea that a counting-house or fixed esta
blishment is necessary to make a man a merchant 
of any place. I f  he is there himself and acts as a 
merchant of that place, it  is sufficient; and the 
mere want of a fixed compting-house there will 
make no breach in the mercantile character, 
which may well exist without it.

That case was one involving the question ot 
carrying on a trade outside and beyond that 
authorised by a particular licence to trade. I t  
is no decision that the existence of a fixed compt* 
ing house or house of trade in a neutral country 
without residence by a trader or partner in that 
country will endow him with a noutral com-
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mereial domicil which will give him, though an 
enemy Bubject, protection for his goods from 
maritime seizure. Indeed, the passage itself 
seems to assume the presence of the trader in 
the neutral country.

I  note that in dealing with this case, the late 
Mr, Westlake said (International Law, Part 2, 
p. 164): “ Without having or being a. partner in 
a house of business established in a given country, 
a man may in that country make contracts or do 
other acts of a trader, not linked together other
wise than through his person. Then we have the 
state of facts with regard to which Lord Stowell 
said that ‘ a man may have mercantile concerns in 
two countries, and if he acts as a merchant of both 
he must be liable to be considered as a subject of 
both, with regard to the transactions originating 
respectively in those countries.’ ”

I t  must not be taken that I  am expressing any 
opinion as to whether a man can have a com
mercial domicil in two neutral countries which 
would entitle him to be regarded as a neutral 
trader in both. I  can conceive that it is possible 
that he might establish a sufficient residence in 
both for the purpose. Nor am I  considering the 
case of a corporation or an incorporated companv 
which might theoretically have a residence in the 
country where it was registered. Dealing with 
the case now before the court, in my view a com
mercial domicil such as is here claimed cannot be 
established without proof of a sufficient residence 
of the partners or some of them in the country 
where the business is carried on, or where the 
house of trade is situate.

A  further argument remains to be dealt with. 
I t  was contended that the partners in the firm 
were Belgians, and resident in Belgium. I  have 
already expressed the opinion that they had not 
become Belgians, and that they remained German 
subjects. But the argument was that residence 
in one neutral country was enough to constitute 
a commercial domicil in another country in 
respect of transactions originated in the latter. 
I  cannot think that can be so. But in any 
event, the facts in this case show that there was 
no residence by any of the Buenos Ayres partners 
in Antwerp at the time of the capture. I t  is 
clearly established in the law of nations that 
claimants must prove their nen-hostile cha
racter at the time of capture. I  have also 
decided in other cases that they must prove 
this at the time of the claim, and of the 
adjudication.

What then was the character of the claimant 
partners when the goods were captured ? Two 
of them, if not the three, had before then been 
expelled from Antwerp and Belgium and sent 
back to Germany. Their residence in Belgium 
had therefore been terminated. Indeed, as they 
were German subjects it came to an end when 
Germany made war on Belgium. The position of 
auch persons is aptly described by Marshall, C.J. 
in The Venus (u b i  sup.), at p. 290, in the following 
passage: “ The right of the citizens or subjects 
of one country to remain in another depends on 
the will of the Sovereign of that other; and if 
that will be not expressed otherwise than by that 
general hospitality which receives and affords 
security to strangers, it  is supposed to terminate 
with the relations of peace between the two 
countries. When war breaks out, the subjects of 
oae belligerent in the country of the other are

[K .B . D iv.

considered as enemies, and have ' no right to 
remain there.”

Moreover, the proper inference to draw from 
the facts, in my view, is that the claimants 
adhered at once to their country—the enemy— 
upon the outbreak of war. I f  the three JFuhr- 
manns had no right to remain in Antwerp after 
their country made war on Belgium, whether they 
were expelled before the capture or not, it is not 
possible that they could set up a residence, to 
which they had no right, as a ground for protec
tion against capture at sea of any goods the 
subject-matter of transactions of their Belgian or 
Argentine or any other of their businesses.

The claim of Messrs. H . Fuhrmann and Co. is 
disallowed. I  find that the wool at the time of 
capture was enemy property on a British vessel, 
and accordingly I  adjudge its condemnation as 
prize to the Crown as droits of Admiralty.

Solicitor for the Procurator-General, Treasury 
S olic ito r.

Solicitors for the claimants, P ritch a rd  and 
Sons.

S x q p r m e  Corn! o i §ubicatm.
--------4 --------

HIGH COURT OF JUSTICE.

K IN G 'S  B E N C H  D IV IS IO N .
Wednesday, Dec. 6, 1916.

(Before L u s h , J.)
S u t EO  A N D  Co. t>. H e IL B U T , S Y M O N S , A N D  Co. (a)
Contract— Written contract to send rubber entirely 

by sea route— Goods sent partly by land— Tem
porary usage—Evidence— Varying written contract 
— A dm issib ility  of evidence.

B y  a contract in  w riting  dated M arch  1916 certain 
sellers sold to the buyers 25 tons of rubber, to be 
shipped during March and A p r i l 1916 by a vessel 
or vessels from the East to New York direct and 
(or) indirect, w ith liberty to call and (or) tran
ship at other ports, any question regarding quality 
to be settled by arbitration, such arbitration  
to be . . . held w ith in  six weeks after the
arriva l of the vessel. The rubber was sent by the. 
sellers from Singapore by sea to Seattle, and was to be 
forwarded thence by ra i l to New York on through 
bills of lading. The buyers objected to this method 
of sending the rubber. A rbitrators found that 
there was at the date of the contract such 
a course of business established as would make it  
w ith in  the contemplation of the parties that the 
goods might be sent by the route adopted, and 
they awarded that the sellers' tender was a good 
tender.

Held, that by the written contract, which was clear 
and unambiguous in  its terms, the rubber was to 
be carried by sea throughout, and that evidence of 
a temporary usage in  a particular trade to forward 
the goods partly by sea and partly by land was not 
admissible to vary the written contract. The 
tender, therefore, was bad, and the buyers were not 
bound to accept the goods.

(a) Reported by W. V. Ba l l , Esq., Barrister-at-Law.
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A w a r d  stated by arbitrators in tbe form of a 
special case.

By a contract in writing dated the 27 th Maroh 1916 
Messrs. Heilbut, Symons, and Co. (sellers) through 
Messrs. Lewis and Peat sold to Messrs. Sntro and 
Co. (buyers) 25 tons of Hevea Crepe Plantation Rubber 
at the price of 3s. 5d. per pound, cost, freight, and 
insurance, shipping weights to be shipped during Maroh- 
April 1916 by a vessel or vessels from the East to New 
York direct and (or) indirect with liberty to call and 
(or) traDship at other ports, but if to France no tran
shipment west of Port Said except at a French port, or 
by fo rce  m ajewre.
The contract further provided : “ To be insured by 

sellers against marine war risk insurance with particular 
average at the price of this contract plus 10 per cent. 
Any question regarding quality to be settled by arbi
tration, such arbitration to be demanded within twenty- 
eight days and held within six weeks after the arrival 
of the vessel. The goods to be weighed at buyer’s 
expense at the port of discharge named in the contract 
or duly declared by the buyers according to the contract, 
and buyers shall furnish, where sold on delivered 
weights, as soon as possible a properly certified copy 
of landing weights. Each shipment, if by more than 
one vessel, and each mark or countermark to be treated 
separately. The name of the vessel or vessels, 
marks, and full particulars to be declared to the 
buyers in writing with due dispatch. If to ports other 
than London, samples to be drawn and sealed in the 
presence of representatives of buyers and sellers, or if 
in London, by the Port of London Authority or 
wharfingers and forwarded to selling brokers in 
London. Failing sellers naming their representatives 
on or before arrival of vessel, the buyers’ accredited 
sealed samples to be accepted. Should the vessel or 
vessels which may apply to this oontraot be lost before 
declaration, this contract to be cancelled for the whole 
of such portion (as the case may be) unless the goods 
shall have been previously paid for, but should the 
vessel or vessels be lost and the goods or any portion 
thereof be transhipped to any other vessel or vessels 
and arrive on account of the original importer, this 
oontraot to Btand good for such portion. Cash against 
documents in London on or (at bnyerB option) before 
arrival of vessel or vessels at port of discharge. Any 
dispute arising out of this contract to be settled by 
arbitration in London in the usual manner, according 
to the constitution and rules of the Rubber Trade 
Association of London. Brokerage per cent., ship 
lost or not lost.”
A dispute having arisen out of the contract it was 

duly referred to arbitration, and an award was made in 
favour of the sellers, and the buyers, in accordance with 
the rules of the Rubber Trade Association, appealed to 
the committee of the said association. The appeal duly 
came before the committee of the association, and upon 
tbe hearing of the appeal the buyers applied to the 
committee to state a speoial case for the opinion of the 
court on certain questions of law.
The committee, having duly heard and considered 

the evidence and documents put before them, found the 
faots to be as follows;—
(1) On the 4th April 1916 sellers declared to the 

buyers provisionally on cable advice and subjeot to 
correction 10 tons (part of the said 25 tons) per the 
steamships T e u c e r jlx io n, v id Seattle.
(2) On the 9th May 1916 sellers’ brokers wrote to the 

buyers with reference to the said oontraot for 25 tons 
of rubber, as follows : “ Sellers write ; We believe the 
balance of this contract is on board the steamships 
bycao n jT e uce r, v id Seattle.
(3) Buyers objeoted to this as an irregular shipment 

upon the ground that they understood thatthe rubber 
was shipped to the Pacific port and thence by rail to 
New York.

V o l . X II I . ,  N. S.

(4) On the 5th June 1916 a formal delaration was 
made of the remaining 15 tons under the contract in 
question as having been shipped per the steamships 
Lycaon IT euce r, v id  Seattle, under a bill of lading dated 
the 30th April 1916.
(5) This declaration the buyers obiected to as 

irregular, and demanded arbitration to settle the dispute.
(6) The said 15 tons of rubber, together with the 

10 tons, were shipped at Singapore in due time in accord
ance with the contract, and through bills of lading per 
steamship L yc a o n, dated the 30th April 1916, were 
issued by the shipowner’s agents to New York, v id  
Seattle.
(7) As to the 10 tons, the buyers having resold this 

quantity to others who accepted the buyers’ tender to 
them, the buyers (Sutro and Co.) raised no objection, 
and no question arises with regard to rejection of this 
portion of contract, the dispute being as to the 
remaining 15 tons only. As regards the remaining 
15 tons, the buyers insisted upon their rejection 
thereof.
(8) The shipping documents included a policy whioh 

covered the goods against all risks to New York and to 
the form of which no objection was taken. These 
documents have been initialed for the purpose of identi
fication, and may be referred to as part of this award 
in ease of need.
(9) After the outbreak of war great difficulty was 

experienced in obtaining space for shipment for the 
East, and in consequence of this difficulty in about 
Oct. 1915 shipments to the Eastern States of the United 
States which had hitherto gone directly or indireotly 
the whole distanoe to New York by water, began to be 
made by steamer to a port of tbe western seaboard of 
the United States, whence they were transmitted by 
rail to destination.
(10) At the date when the said contract was entered 

into this route from the East by sea and rail from the 
Pacific seaboard was well known to those in the trade 
as one of the usual routes for rubber sold on contracts 
in tbe form of the one now in question.
(11) If, and so far as it be material, we find that 

there was at the date of the contract such a course of 
business established as would make it within the con
templation of parties to the contract that the goods 
in question might oome by this route.
(12) We further find, if and so far as it may be a ques

tion of fact, that goods forwarded by such a route would 
be a good tender under such a contract.
(13) We further find, if and so far as it be a question 

of fact, that the shipment was duly made in accordance 
with the terms of the contract.
(14) Subject to the opinion of the court on the above 

findings of faot, we find and award that the tender was 
a good tender, and the buyers were bound to accept same.
(15) We direct that the sellers’ costs of this appeal 

and the fees and ezpenses of the arbitrators and the 
expenses and fees of committee, including the statement 
of this case, shall be borne and paid by the buyers.
(16) In the event of the court being of opinion on the 

above findings of fact that the tender was not a good 
tender, then we award and direct that the buyers were 
not liable to accept same, and that their costs of appeal 
and the fees and expenses of the arbitrators and of the 
committee and the expanses of the stating of this case 
shall be borne and paid by the sellers.

Leslie Scott, K.C., D. M . Hogg, and B arring ton  
Ward for the buyers.—This written oontraot is 
plain and cannot be varied by evidence of 
custom :

Bowes v. S h a nd , 36 L. T. Rep. 857; 2 App. Cas. 
455;

A le x a n d e r v. Vanderzee, L. Rep. 7 C. P. 530.
The buyers had good business reasons for insist
ing on all-sea route. I f  the sellers wanted to 
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send the goods partly by land, they shonld have 
made it an express condition of the contract.

A. A. Roche, K.C. and Neilson for the sellers, 
—Evidence of a trade custom was admissible, not 
for the purpose of varying a written contract, but 
in order to show that the parties had in contem
plation the sending of the goods partly by sea and 
partly by land, and that they contracted on that 
basis, having regard to commercial usage.

L u s h , J.—This case raises a question of some 
difficulty, but 1 have come to the conclusion, after 
the very clear arguments that have been addressed 
to me, that the contention of the buyers is the 
right one. The first question, I  think, that I  have 
to consider is whether this contract is clear, 
unambiguous, and definite in its terms—in other 
words, whether the contract construed in its 
entirety provides for a shipment of this cargo, or, 
rather, the balance of 15 tonB, so that it may be 
conveyed by sea from the East to New York.

I  will consider, after discussing the terms of 
the contract, what the effect is of the finding of 
the arbitrators with regard to this so-called 
usage.

The contract is a contract by which the sellers 
purport to sell to the buyers this 25 tons at the 
price stated; it  provides how the goods are 
to be conveyed and delivered to the buyers, 
and it says this : “ To be shipped during 
the months of March and April 1916, by 
vessel or vessels (steam or motor) from 
the East to New York direct and (or) indirect, 
with liberty to call and (or) tranship at other 
ports. The words “ March- April 1916 ” are added 
in writing to the print, and so are the words “ the 
East ” and “ New York ” ; otherwise the contract 
is in stereotyped form, and provides that the goods 
are to be shipped by vessel or vessels from 
place A. to place B., which have to be filled in 
when the contract is concluded. The contract 
goes on : “ Any question regarding quality to be 
settled by arbitration, such arbitration to be 
demanded within twenty-eight days, and held 
within six weeks after the arrival of the vessel.” 
Then there is this in the sampling clause : “ I f  
to ports other than London, samples to be drawn 
and sealed,” and so on. Then the next clause is 
this : “ Loss or transhipment.—Should the vessel 
or vessels which may apply to this contract be 
lost before declaration, this contract to be can- 
celled,” and so on. Then the payment clause : 
“ Cash against documents in London on or (at 
buyers’ option) before arrival of vessel or 
vessels at port of discharge.” Can that con
tract when construed in its entirety mean 
any thing else than this, that by the contract the 
goods were to be conveyed by sea from the port 
of loading in the East to the port of discharge at 
New York? I t  seems to me that it  is quite 
impossible to say that the contract has any 
ambiguity in it  or that it has not provided for the 
method of conveyance of the goods. There is no 
ambiguity. The parties have agreed that the 
goods shall be conveyed by vessel or vessels from 
point A  to point B. They have agreed that the 
time within which the dispute, if any, that may 
arise with regard to the quality of the goods is to 
be made the subject of arbitration is to date from 
the arrival of the vessel, in other words, the point 
of time at which you calculate the period within 
which the question is to be raised is from the

arrival of the vessel at New. York, and the pay
ment clause equally, which provides for the date 
of payment, regulates the periods by reference to 
the arrival of the vessel at New York. How can 
it be said, when one looks at the contract and 
considers it as one entire contract, that the parties 
have either not bargained with regard to the 
method of conveyance or that they have used 
terms of an ambiguous character with reference 
to that method of conveyance. I  cannot for 
myself think that the contract is open to any 
question with regard to its interpretation, and 
therefore I  start by considering the question that 
Mr. Roche has raised on this basis, that here there 
is a clear definite and unequivocal agreement 
between the parties with regard to the mode of 
conveyance.

That being so, am I  or am I  not at liberty to 
put upon that contract some other interpretation 
by reason of the findings of the arbitrators 
set out in clauses 10, 11, 12, and 13 ? Mr. 
Roche says that I  am, and that I  
should defeat the contract upon its true 
interpretation, taking into consideration the facts 
found by the arbitrators, if I  give to it the mean
ing which I  have already said appears to me as a 
question of construction to be free from any 
ambiguity. What the arbitrators have found is 
this, that, at the date when the contract was 
entered into, this route from the East by sea and 
ja il from the Pacific seaboard was well known to 
those engaged in the trade as one of the usual 
routes for rubber sold in the form of the contract 
now in question. They next go on to find : “ I f  
and so far as it  be material we find that there 
was at the date of the contract such a course of 
business established as would make it within the 
contemplation of the parties to the contract that 
the goods in question might come by this route.” 
Then, again, they find : 11 If, and so far as it  may 
be a question of fact that goods forwarded by 
such a route would be a good tender under such 
a contract,” and, lastly, they find: “ I f  and so 
far as it  be a question of fact that the shipment 
was duly made in accordance with the terms of 
the contract.” In  other words they say this, not 
that there was an old and well-established usage 
by which in contracts in these terms the seller 
had an option either to send the goods by sea 
from the East to New York or to send them from 
the East to the Pacific coast and thence by rail 
to New York. They do not suggest that. 
What they do find is that at the time the 
contract was entered into, owing to recent 
events, it had been so usual for that route 
to be adopted as to make it within the con
templation of the parties to the contract that the 
goods might come by that route, and that goods 
forwarded by that route would be a good tender 
under such a contract. As I  have said, I  very 
much doubt whether that can be called a usage, 
or. as Lord Cairns called it in Bowes v. Shand 
(26 L. T. Rep. 857; 2 App. Cas. 455), a custom of 
the trade at all. But assuming that it  is, is it 
legitimate when a contract is clear and unam
biguous in its terms to seek to alter the terms by 
importing evidence cf a usage, not a general and 
universal custom, but evidence of a usage in 
that particular trade which would alter the terms 
of the written agreement ?

As I  understand the law, it  stands thus : I f  
you find that the parties to the written agree-
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menfc have not provided for or bargained with 
regard to a certain subject-matter, then you are 
not contradicting or you are not altering the 
terms of the contract by admitting evidence with 
regard to the subject-matter as to which the con
tract is silent. That is clear enough, and i  hna 
there is this second rule, which was the one i  
think that was referred to in the case ot Bowes 
v. Shand {sup), that where you have in a mer
cantile contract a term used which may be sus
ceptible of one meaning and may be susceptible 
of another, although its ordinary meaning would 
be one of those two, yet you may allow evidence 
of usage to be given, provided it is perfectly clear 
and well established in order to show that when 
the parties used that term they were not using it 
in its ordinary meaning, but were using it in the 
other meaning of which that term was susceptible, 
and I  think one arrives at that conclusion by 
tracing the history of the dispute which arose in 
Bowes v. Shand {sup.), and seeing how the ques
tion in Bowes v. Shand (sap.) came to arise. In  
Alexander v. Vanderzee (L. Rep. 7 C. Jr. ooO), 
there was a contract for the sale of a large 
quantity of Danubian maize “ fair average 
quality of the season and port of shipment when 
shipped. To be shipped from Danube . . - by
three or more first-class vessels. . . • *  or ship
ment in June and (or) July 1869, seller s option. 
There was a question whether the particular 
date of shipment in the circumstances of that 
case did or did not comply with the contract, and 
there was a question left to the jury at the trial 
with regard to it. The question was whether the 
meaning that the jury put upon the term was or 
was not so different from the ordinary and 
necessary meaning which the term itself bore as 
to contradict the written document, and I  think 
it  is clear that both Blackburn, J. and Lush, J. 
considered the expression “ the shipment ot 
grain in June and (or) July was in itself an 
expression which was susceptible of one ot two 
meanings, ancj the court there took the view that 
the question as to the meaning of the term was 
a question for the jury.

In  Bowes v. Shand {sup.) a similar question 
arose with regard to practically the same terra. 
The case went to the House of Lords. There the 
contract or contracts, because there were two, 
provided for the sale of 300 tons of rice to be 
shipped at Madras or coast for this period 
“ during the months of March and (or) April 
1874,” A  ship arrived at Madras in February, 
and most of the cargo was put on board in 
February, not one of the specified months. There 
was a small proportion put on board on t e 
3rd March. The buyers refused to accept the 
vice on the ground that it had not been shipped
during the months of March or April, and there
i t  is im p o rtan t to  observe th a t n0 A lte r in g  The 
given o f the usage w ith  a view to  a lte rin g  t 
meaning o f the words “  shipm ent in  M arch and 
(or) A p r i l ” ; bu t, on the contrary, evidence was 
given to  show th a t the words meant in  th a t trade 
w hat they meant o rd in a rily  and p la in ly  on the 
face of the contract. L o rd  Cairns undoubtedly 
does say th is  a t p. 468 : I t  was ot
course competent fo r  those who werei resisting 
the application o f th is  na tu ra l construebon o t the 
con tract to have sa id : “ W e w ill prove by evi
dence th a t according to  the custom of the trade 
— which I  take to  mean usage in the trade—

“ these words, which have this natural significa
tion, are used in a wider or in a different sense. 
The natural meaning of the words is, no doubt, 
that the rice shall be shipped durmg those two 
particular months ; but we will Bhow that by the 
custom of the trade a latitude is allowed, and 
that provided the shipment has been conducted 
in such a way as that the ship will be able to sail 
during those two months, that means by the 
custom of the trade the shipping of rice on board 
during the months in question. That, of course, 
would, according to the well known rule of l*w, 
which admits parole evidence not to contradict a 
document, but to explain the words used m it 
supply, as it  were, the mercantile dictionary m 
which you are to find the mercantile meaning of 
the words which are used.” Then Lord Black
burn uses similar language to that which was 
used by Lord Cairns. I f  there was any term the
mercantile meaning of which one had to ascertain,
then here, no doubt, evidence having been given 
of that which I  assume for this purpose is a 
usage, unquestionably one would not only 
able to refer to it, but one would be bound to 
refer to it in order to give the mercantile meaning 
to the words that the parties have used. But 
there is no such term. There is no reason, in my 
opinion, for the application of ^  principle 
referred to by Lord Cairns and ^ord Blackburn. 
A ll that the arbitrators say is this, that it it is 
material there was when the contract was made 
such a course of business established as wou d 
make it within the contemplation of the parties 
to the contract that the goods might come by 
that route. What does that amount to P At toe 
most it  seems to me to amount to this, that the 
course of business was such that the parLes did 
not mean what the contract in writing said they 
meant. To my mind that is utterly inadmissible. 
That is contradicting the contract. I t  is im pos
ing evidence of usage with a view to altering it. 
I  think the facts found are immaterial because 
the parties have in clear terms provided otbei 
wise* provided, in fact, for a method of shipment 
contrary to that which the arbitrators say might 

t-oVfin to be the contract. . ,
I  think, therefore, that the question must be 

answered in favour of the buyers and therefore 
that the contention of the sellers fails.

Solicitors: Herbert Sm ith, Goss, K m g, and 
Gregory ; Tam plin , Taylor, and Joseph..
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f l .  o f  L.] W a t t s , W a t t s , a n d  O o . L i m i t e d  v . M i t s u i  a n d  C o . L i m i t e d . [H. o f  L.

Sottse of lortrs.

Feb. 12,13,15, and M arch  16,1917.
(Before t h e  L o r d  C h a n c e l l o r  (Lord Finlay), 

Earl L o r e b u r n , Lords D u n e d i n , P a r k e r  o f  
W A d d i n g t o n , and S u m n e r .)

W a tts , W a tts , a n d  Co . L im it e d  v . M it s u i 
a n d  Co. L im it e d , (a)

O N  A P P E A L  F R O M  T H E  C O U R T  O F  A P P E A L  I N  
E N G L A N D .

Charter-party Exception o f “ res tra in t o f 
princes ” — Reasonable an tic ipa tion  o f restra in t 
—^Actual res tra in t in  existence— Breach by ship
owner— Measure of damages— Penalty clause— 
L im ita t io n  o f lia b ility .

The p la in tiffs  chartered a vessel fro m  the defen
dants, who were shipowners, to proceed to M. 
and to load and carry to Japan a cargo o f 
sulphate o f ammonia which the p la in tiffs  had 
bought. The charter-party excepted “  arrests and 
restra ints o f princes.”  The defendants refused 
to provide a ship which by the charter-party they 
agreed to provide, on the ground that there was 
reasonable apprehension tha t i f  they fu lf il le d  the 
charter the ship would be seized by the K in g 's  
enemies. I n  these circumstances the p la in tiffs  
were compelled to repudiate the ir contract w ith  
the ir sellers, and p a id  them, as the result of 
a rb itra tio n  proceedings, 4500Z. fo r  so doing.

I n  an action by the p la in tiffs  against the defen
dants fo r  damages fo r  breach o f charter, 
Bailhache, J. held tha t the shipowners were 
gu ilty  o f a breach o f the charter-party, and that 
the p la in tiffs  could not recover fro m  them 45001., 
such damage being too remote, but tha t they were 
entitled to recover 38001., the amount o f p ro fit 
they would have insured. This amount was the 
difference between the price at which they had 
purchased the goods and the market price o f the 
goods in  Japan on the date a t which the goods 
m ight have been expected to arrive. The Court 
of Appeal were agreed tha t the defendants were 
g u ilty  o f a breach o f charter-party in  not send
in g  a vessel to load, but tha t as regards the 
amount o f damage the proper amount to f ix  was 
the difference between the price which would have 
been realised by the sale o f the goods in  Japan  
at or about the tim e the vessel should, under 
ord inary  circumstances, have arrived, and the 
cost price o f the goods at the port o f loading at the 
tim e o f the shipment, together w ith  the cost o f 
fre ig h t and insurance.

Held, tha t the mere apprehension o f seizure was 
insufficient to ju s tify  the defendant's fa ilu re  to 
supply a steamer, as to make the exception 
operative there must be such a declaration o f 
w ar as to cause an actua l res tra in t o f princes.

B u t on the m ain po in t, the measure o f damages, 
the ir Lordships were o f op in ion tha t Bailhache, 
J. had proceeded on a r ig h t basis, and his order 
would be restored, subject to correcting the 
omission to deduct the amount o f insurance 
prem ium , which, tak ing the prem ium  to be 6 per 
cent., would reduce the amount o f damages to 
8001.

Decision o f the Court o f Appeal (13 Asp. M ar. 
Law  Cas. 427; 115 L . T. Rep. 248; (1916) 
2 K . B . 826) set aside and judgm ent o f B a il-

(a i  Reported by W . E. HMD. Esq., Barrister-at-Law.

haehe, J. (13 Asp. M a r. Law Cas. 300; 114
L . T. Rep. 326) restored w ith  a modification.

A p p e a l  hy the defendants from an order of the 
Court of Appeal, reported 115 L. T. Hep. 248;
(1916) 2 K . B. 826).

Leek, K.C. and Raeburn for the appellants.
Greer, K.C. and R. A. W right for the respon

dents.
The facts and cases cited sufficiently 

appear from the considered judgment of their 
Lordships.

The Lord Ch a n c e l l o r  (Lord Finlay).—The 
appellants in this case are shipowners who had 
entered into a charter-party dated the 5th June 
1914 with the respondents, the charterers, by 
which it was provided that a steamer, the name 
of which was to be declared, should proceed to 
Mariopol on the Sea of Azov, and having there 
taken on board a cargo of sulphate of ammonia 
should carry it  to Japan for delivery there. By 
the seventh clause the charterers had the option 
of cancelling the charter if the vessel was not 
ready to load by the 20th Sept. 1914. By the 
twelfth clause there was an exception for the 
arrests and restraints of princes. The thirteenth 
clause was as follows ; “ Penalty for non
performance of this agreement proved damages 
not exceeding the estimated amount of freight.”

The respondents had, in April 1914, purchased 
from the Coppee Company in Russia 3500 tons 
of sulphate of ammonia, and if the steamship had 
arrived the goods so purchased would have been 
shipped by it  for Japan.

A t the beginning of August war broke out 
between Germany and Great Britain, Russia, and 
France. Turkey did not enter into the war until 
Nov. 1914. On the 1st Sept, the respondents 
through their brokers requested that the name of 
the steamer should be declared. On the same 
day the appellants replied that the charter-party 
must be considered cancelled. The reason given 
was that the British Government had prohibited 
steamers from going into the Black Sea to load, 
but in fact there had been no such prohibition.

The Dardanelles were closed to navigation after 
sunset on the 26th Sept.

The action was brought by the charterers for 
not providing a steamer according to the charter- 
party. The defence was that on the reasonable 
apprehension of Turkey becoming involved in the 
European War, and of the Dardanelles being 
thereupon closed, the shipowners were justified 
by reason of the exception of arrests and 
restraints of princes in not sending a vessel to 
load.

The action *vas tried by Bailhache, J. in the 
Commercial Court. He decided: (1) That there 
was no justification for the breach. (2) That 
even if the steamship had arrived by the cancelling 
date (the 20th Sept.) she could not have loaded 
and got to the Dardanelles before they were 
closed. (3) That if the steamship had been pro
vided at Mariopol the charterers could have 
insured the goods for Japan, and that they had 
lost the chance of doing so owing to the ship
owners’ default. (4) That no other charter-party 
being procurable the charterers were entitled to 
38001., being the amount of profit which they 
would have insured on the voyage to Japan. The 
learned judge arrived at this amount by taking 
the difference between the price at whioh the
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charterers had purchased the goods under the 
contract of April 1914 and the market price in 
Japan in Nov. 1914, the date at which the goods 
might have been expected to arrive, but by a 
lapse no allowance was made for the premium 
which the respondents would have had to pay on 
the insurance.

A claim for 45001. which the charterers had 
paid to their sellers (the Coppee Company) to 
have their contract of purchase cancelled was 
disallowed as being too remote.

Both sides appealed to the Court of Appeal; 
the shipowners on the ground that they ought 
to have been held not liable, and the charterers 
on the ground that they ought have been allowed 
the sum of 45001. which they had paid to their 
sellers. The Court of Appeal disallowed the claim 
for 45001., agreeing in this with Bailhache, J.; 
and while holding the shipowners liable in 
damages, varied the order of Bailhache, J. by 
directing a reference to ascertain the amount of 
the damages, and declaring that the measure of 
damages was the difference between the price 
which the goods would have realised if they had 
been sold in Japan at the end of Nov. 1914, and 
the cost price of the goods at the port of loading 
at the current price at the nearest available 
date to the 10th Sept. 1914, in addition to 
freight, insurance premiums for war risks, and 
brokerage.

The effect of the decision of the Court ot 
Appeal was that while the damages would be 
reduced by the allowance for the amount of the 
premium, they might have been largely increased 
if it  proved to be the case that the cost price at 
Mariopol at the time of the breach was less than 
the price under the contract of April 1914.

The shipowners appealed to this House ; there 
was no cross appeal in respect of the 4500Z. dis
allowed by both courts below.

In  my opinion the contention of the appellants 
that they could justify the failure to provide a 
steamship on the ground of the exception for 
restraint of princes was not made good. There 
was not, in fact, any restraint of princes to prevent 
the passage of the steamship through the Darda
nelles and to Mariopol until the closing of the 
Dardanelles on the evening of the 26th Sept. 
There was a reasonable apprehension that the 
Dardanelles might be closed, but such an appre
hension does not constitute a restraint of princes. 
To bring the case within the exception there must 
be an actual restraint in existence, and in the 
present case there was nothing to prevent the 
steamship from passing the Dardanelles and 
arriving at the port of loading by the cancelling
date (20th Sept.). . „

I t  is quite true that her going there, so far as 
the actual voyage to Japan was concerned, would 
have been useless, as the Dardanelles were closed 
before she could have got out, but if the vessel 
had arrived 'at Mariopol the charterers might 
have insured against war risks. I  confess 1 have 
some doubt whether the respondents might not 
have abandoned the adventure instead of having 
to insure at a heavy premium, but having regard 
to what passed at the trial, as stated to us by 
counsel on both sides, I  think we must deal with 
the case on the footing that the insurance against 
war risks would have been effected. The only 
controversy between the parties on this point 
appears to have been as to whether such an insur

ance was practicable. I t  was proved by the one 
witness called that the insurance could have been 
effected. There was no contradiction, and I  think 
that the courts below were right in holding that 
the loss of insurance may be recovered. I  do not 
think that the opportunity of effecting an insur
ance can be regarded as too remote to constitute 
an element of damage.

As regards the amount of the damages, the 
basis adopted by Bailhache, J.—correcting of 
course the mistake as to the non-allowance of the 
premium—was in my opinion correct. I t  was 
strenuously argued for the respondents that as 
the 4500i. paid by the respondents to their seders 
had been disallowed as too remote, the contract 
of April must be disregarded for all purposes, and 
the loss ascertained on the difference between the 
market price at the port of loading at the date of 
the breach, and what would have been the market 
price in Japan on arrival. I t  would follow, on the 
assumption that the cost price at Mariopol had 
fallen by the time of the breach to a point below 
the price under the contract of April, that the 
damages recoverable would be correspondingly in
creased. In  my opinion the respondents’ conten
tion on this point fails. I t  is quite clear and indeed 
was not disputed that if the steamship had 
arrived at Mariopol the sulphate of ammonia which 
the respondents had contracted to purchase 
under the contract of April would have been the 
goods shipped, and this of course involved taking 
delivery of these goods, and paying for them to 
the seller. I f  the respondents having so shipped 
the goods had started the steamship upon a 
voyage to Japan insuring against war risks the 
adventure would have been frustrated by the 
closing of the Dardanelles, and this should have 
constituted a constructive total loss. _ The respon
dents would have recovered on the insurance the 
value of the goods as at the time of their 
expected arrival in Japan, but they would ex 
hypothesi have had to pay the price for the goods 
under the contract of April, and the difference 
between these two amounts would have repre
sented their profit after deduction of premium, &c. 
This seems to me to exclude any inquiry as to a 
possible lower market value at Mariopol at the 
time of the breach.

The case of Bodocanachi v. M ilb u rn  (b Asp. 
Mar. Law Gas. 100; 56 L. T. Rep. 594; 18 Q. B. 
Div. 67) has in my opinion no application. I  hat 
was a case in which the goods had been lost on 
the voyage by the fault of the ship, and ** J^8,8 
held that the damages could not be reduced by 
reference to a contract for sale at a price below 
the market price at the date when they ought 
to have been delivered.

The claim of the respondents to enhance the 
damages by reference to a supposed fall in the 
market at Mariopol at the time of the breach 
appears to me also to fall upon another ground. 
There was no evidence that there was any market 
at Mariopol for such goods, or that they could be 
obtained from any person other than the Coppee 
Company (the respondents’ vendors), and there is 
no evidence of any fall in the cost price of such 
goods at the time of the breach. I t  is indeed 
probable that the price may have fallen after exit 
from the Black Sea had been barred by the 
closing of the Dardanelles on the 26th v-ept. 
The Court of Appeal ought not in my opinion to 
have directed an inquiry as to damages on a basis
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for which no foundation had been laid by the 
evidence at the trial.

I  agree with the construction put in the courts 
below on clause 13—the penalty clause. I f  this 
clause had appeared for the first time, I  think it 
might have been construed as imposing a limita
tion on the damages to be recovered, but the 
penalty clause is an old one with a settled 
meaning, and the intention, if it  existed, to make 
so fundamental a change in its effect as is 
®af?Seste<I  ought to have been much more clearly 
shown in order to bind the other party to the 
contract.

In  my opinion the judgments of Bailhache, J. 
in the present and in the earlier case before him 
on this point were right.

In  my opinion the respondents are entitled to 
3800Z., less the cost of insurance, &c.

Bailhache, J. took the premium to be 6 per 
cent., and on this basis the amount will be 8001.

I  think that the respondents should have costs 
in the Commercial Court and in the Court of 
Appeal, but that there should be no costs of the 
appeal to this House.

I  am authorised to say that Lord Parker of 
Waddington concurs in the opinion I  have just 
read.

Earl L o rebur n .—I  need not recapitulate the 
facts of this case. In  my opinion there was no 
restraint of princes on the 1st Sept, when the 
shipowners declared their intention of not 
carrying out their contract. There was an avail
able force at hand in the Dardanelles, and if the 
situation had been so menacing that a man of 
sound judgment would think it foolhardiness to 
proceed with the voyage I  should have regarded 
that as in fact a restraint of princes. I t  is true 
that mere apprehension will not suffice, but on 
the other hand it has never been held that a ship 
must continue her voyage till physical force is 
actually exercised. I  agree, however, with Lord 
Dunedin’s expression that “ it would be useless 
to try and fix by definition the precise imminence 
of peril which would make the restraint a present 
fact as contrasted with a future fear.” No form 
of words is likely to cover automatically all con
tingencies. In  the present case the lists of ships 
that went through the Dardanelles to and fro 
during the material days, which were furnished to 
us during the argument, though not printed in 
the book, show that there was no restraint of 
princes when the voyage was abandoned. I  
cannot agree with the learned counsel for the 
appellants that we are to judge merely by the 
event. The decision must be made at the time 
by those concerned.

I f  this be so, the sole remaining question 
relates to the measure of damages. What the 
plaintiffs claim was the sum they had to pay as 
compensation to the sellers of the cargo which 
they had bought in order to load it on the ship, 
but were disabled from loading because the 
defendants failed to provide the ship, Now this 
would not be the measure of damage in the 
absence of any notice to the shipowner. I t  is 
unnecessary to quote authority for this familiar 
rule. After the case had been heard on this 
footing the learned judge allowed an adjourn
ment to hear evidence on another footing alto
gether. The plaintiffs then argued that if  this 
ship had entered the Black Sea and reached the 
port of loading on the 20th Sept, (the last day

allowable under the contract and the earliest day 
on which she could have arrived) they could have 
loaded her with the cargo intended. They also 
said that they could and would have insured the 
cargo against war risks, and that, though she 
would have been captured by the Turks on her 
way down through the Dardanelles, they would 
have recovered from the underwriters. The evi
dence on this case was very meagre, and indeed 
unsatisfactory, but it  was uncontradicted. We 
are therefore bound to take it that this cargo 
could and would have been insured against war 
risks at a premium of 6 per cent. They would 
have done so, we must assume, because a sensible 
man of business would so act, and they were 
deprived of their opportunity of so doing.

In  these circumstances I  think it is legitimate 
to recognise this as an element in damages. A  
man of business in such a position would 
naturally load the cargo and insure against war 
risks if he could, even if the premium swallowed 
up nearly all the profits of his voyage, because he 
would thereby be free from any liability which 
might fall upon him for not himself taking 
delivery from his sellers, or if he himself had 
already taken delivery he would not be left with 
the goods on his hands in a port to which access 
might soon be made impossible by war. In  short, 
I  think the plaintiffs are entitled to say to the 
defendants, “ You broke your contract in not 
sending your ship to the port of loading. I f  you 
had sent her we could have loaded her with a 
cargo which we had ready. True, it  would never 
have reached its destination by reason of the war, 
but we should have insured against war risks, as 
any practical man would do, and we could have 
done so at 6 per cent, premium. Pay us what we 
have lost by your default. I t  is the avowed value 
at port of destination, less the actual price we 
paid at port of loading and the expenses, and less 
also the premium we had to pay for insuring 
against war risks.” That sum leaves 800i. as the 
damages.

Lord D u n e d in .—In  terms of the contract con
tained in the charter-party of the 5th June 1914 
the appellants were bound to send a steamer to 
Mariopol, on the Sea of Azov, not to arrive 
before the 1st and the contract cancellable if it 
arrived after the 20th Sept. 1914, to receive a 
cargo of 3500 tons of sulphate of ammonia to be 
carried to Japan v ia  the Suez Canal. On the 
1st Sept. 1914 the appellants informed the respon
dents that they considered the contract as can
celled. On the 2nd the respondents in a letter to 
the appellants refused to accept that proposition 
and called on them to proceed with the contract 
and give the name of the steamer which they 
proposed to send to Mariopol. The appellants 
persisted in their attitude, and no steamer was 
sent. The present action is to recover damages 
for this alleged breach of contract.

The first question that arises is whether there 
was a breach of contract. The non-fulfilment is 
admitted, but the appellants say that under the 
circumstances that is excused under one of 
the exceptions in the charter-party—namely, 
restraint of princes. On the 1st Aug. 1914 
Germany had declared war against Russia and 
had begun hostile action against France, and on 
the night of the 4th Great Britain declared war 
against Germany. There was, however, at this 
time no activity on Germany’s part in the Black
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£ea or in the passage from the Black Sea to the 
Mediterranean, or in the Levant. Turkey was a 
neutral. Restraint of princes, to fall within the 
words of the exception, must be an existing fact 
and not a mere apprehension. This was held 
long ago by Lord Ellenborough in Atkinson  v. 
Ritchie  (10 East, 530). The more recent cases 
cited by the appellants, such as Geipel and 
another v. S m ith  and another (1 Asp. Mar. Law 
Cas. 268; 26 L. T. Rep. 361; L . Rep. 7 Q. B. 
404) and Nobel’s Explosives Company v. Jenkins 
(8 Asp. Mar. Law Cas. 181; 75 L . T. Rep. 163; 
(1896) 2 Q.B.326), do not in any way touch that pro
position. They only show that it  may be possible 
to invoke the exception when a reasonable man m 
face of an existing restraint may consider that the 
restraint, though it does not affect him at the 
moment, will do so if he continue the adventure. I t  
would be useless to try to fix by definition the 
precise imminence of peril which would make the 
restraint a present fact as contrasted with a 
future fear. The circumstances in each particu
lar case must be considered. In  the present case, 
while there was natural and great apprehension 
on the 1st. Aug., and while the decision of the 
British Government immediately after to exclude 
Black Sea voyages from the benefits of the 
Government Insurance Scheme might well deter 
British subjects from sending their ships to the 
Black Sea, yet it  is clearly proved by the produc
tion of lists of ships which after that date, and 
Bp to the 26th Sept., passed inwards and out
wards through the Dardanelles that there was no 
such restraint as would have actually prevented 
the appellants presenting a ship at Mariopol 
before or by the appointed date of the 20bh bept.
I  agree on this matter with the conclusion arrived 
at by the courts below.

Breach of contract being ascertained damages 
are due. What happened subsequently, so far 
as material, was as follows: The respondents 
attempted, but without success, to secure another 
ship at Mariopol. On the 26th Sept, the Darda
nelles were finally closed and have never been 
open since. On the 5th Nov. Great Britain de
clared war against Turkey. The respondents had 
by a contract of date the 23rd April 1914 secured 
a cargo of sulphate of ammonia from a company, 
Coppee Company Limited, registered in England 
but trading in Russia at Mariopol. Under the 
contract the Bulphate was to be accepted by the 
buyers not later than the end of October, but the 
respondents asked and obtained a prolongation 
of the period to the end of November. In  
November the respondents, who had been sound
ing the Ooppee Company as to terms for can
celling the contract, finally intimated that they 
did not propose to accept delivery. A  lengthened 
correspondence ensued as to what damages were 
to be paid, and the matter was finally settled in 
July 1915. upon t*16 respondents paying the 
Coppee Company 4500Z. with certain costs of an 
inchoate arbitration.

The respondents in the case as raised set forth 
the breach of contract by the appellants and their 
own consequent inability to accept delivery oi the 
sulphate, and claimed as damages the said sum ot 
4500i together with such a sum as would repre
sent their loss of profit on the venture, said loss 
to be arrived at by taking the difference between 
what the sulphate would have fetched if sold in 
Japan in November, and the sum they would

have had to pay for it  at Mariopol under the con
tract. They went to trial, and the respondents 
contented themselves with proving the charter- 
party, the failure of the appellants to send a ship, 
and their own inability to procure another ship, 
the facts as to the contract and the payment they 
had made to the Coppee Company, and the facts 
aB to the position at the Dardanelles and the 
Black Sea in August and September. The evi
dence of the appellants was directed to the sole 
point of showing that there was such danger as 
at the 1st Sept, as justified them in refusing to
send a ship. , .

The evidence being closed and counsel having 
addressed the court, the learned judge seems to 
have expressed an opinion that the restraint of 
princes was not, in his view, made out in fact, and 
that in law the liability of the respondents to the 
seller under the contract was as regards the 
appellants res in te r alios acta and too remote to 
be taken as the measure of damages as against 
them. He also seems to have indicated that in 
his view, the Dardanelles having been finally shut 
on the 26th Sept., the voyage could not have been 
made at all, as the ship, even if sent by the due 
date, could not after loading have repassed the 
Dardanelles. A t the same time he indicated that 
it  might have been possible for the respondents, 
if the ship had been at Mariopol, to have insured 
the cargo for safe arrival, and in so doing to have 
valued the goods at arrival value in Japan. He 
accordingly, without amendment of the pleadings, 
allowed a continuation of the cause to a future 
day for further evidence on that point. This 
evidence was subsequently led, and thereafter the 
learned judge gave his judgment. He found 
first, as already stated, as to the restraint oi 
princes; second, as a fact that the Dardanelles 
having been finally closed on the 26th Sept., the 
ship, even if sent, could not have made out the 
voyage; and third, as a mixed question of fact 
and law, that the respondents, had the ship been 
duly sent to Mariopol, could and would as reason
able men have effected an insurance against loss, 
including war risks, on the arrived value of the 
goods in Japan. On this third finding he repeated 
his view as to the payment under the contract 
between the respondents and the Russian sellers 
not being the measure of damages as against the 
appellants; but he found due as damages the sum 
of 3800Z., being the difference between the proved 
value of the cargo as it would have sold in Japan, 
which he assumed covered by insurance, and the 
sum payable for the sulphate of ammonia if 
the respondents had shipped the intended 
cargo, which would have given them an insurable

SUBoth parties appealed to the Court of Appeal. 
The learned judges there affirmed all the findings 
of the trial judge in fact and law, but on the third 
finding they came to a different conclusion. While 
affirming the view that the damages paid under 
the contract could not be taken as the measure 
between the respondents and appellants, they 
decided that the proper way of arriving at the 
damage was to take the arrived value of the goods, 
which, like the trial judge, they held could be 
covered by insurance, and then to find the loss 
which the respondents suffered by comparing that 
sum with the cost of buying a cargo at Mariopol 
on or about the 10th Sept. 1914, plus freight, 

t insurance premium for war risk, and brokerage;
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and they referred it to the official referee to deter
mine this sum.

The general rules for assessment of damages 
for breach of contract have been often stated, but 
nowhere more succinctly than by Parke, B. in 
Robinson v. H arm an  (1 Ex. 850): “ Where a 
party sustains a loss by reason of a breach of 
contract he is so far as money can do it, to be 
placed in the same situation with respect to 
damages as if the contract had been performed.” 
The matter was further elucidated in the case of 
H adley  v. Baxendale (9 Ex. 341).

Now, what would have been the position of the 
respondents if the ship had been duly Bent to 
Mariopol P They would have been able to ship 
their cargo. But what then ? Once it is found 
as a fact that the final closing of the Dardanelles 
on the 26th would have prevented the ship after 
loading from reaching the Mediterranean it is 
obvious that the intended voyage could not have 
been performed. The appellants argued that 
that being so damages should be merely nominal, 
the true cause of the failure of the adventure 
being, not their breach of contract, but the facts 
of war. I  agree with the learned judges in the 
courts below that that does not conclude the 
matter, but that one must next inquire what 
would a reasonable man have done in the 
supposed position. As a matter of ordinary 
common sense he would have insured his cargo 
against sea and war risks, and the possibility 
of so doing was, I  think, rightly affirmed by the 
trial judge upon the evidence led. The result 
arrived at by him after this seems to me right, 
subject to correction of what is an obvious 
inadvertence—though it  must be admitted an 
inadvertence which makes a great difference in 
the pecuniary result. I  refer to the omission to 
deduct from the sum receivable under the insur
ance the amount of the insurance premium. This 
premium has been proved—not very satisfactorily, 
but I  think sufficiently—to be calculable at 6 per 
cent.

This method of assessing the damage was, as 
already stated, altered by the Court of Appeal.

I  am not satisfied that the view taken by the 
learned judges of the Court of Appeal is correct. 
The respondents’ counsel sought to support it 
by citing the case of Rodocanachi v. M ilb u rn  
(6 Asp. Mar. Law Cas. 100; 56 L. T. Rep. 594; 
18 Q. B. Div. 67), a case which, although not bind
ing on your Lordships, was, I  apprehend, rightly 
decided, and is indeed in consonance with the 
ease in this House of Stroma B ru its A ktie  Bolag  v. 
Hutch ison  (10 Asp. Mar. Law Cas. 138; 93 L. T. 
Rep. 562 ; (1905) A.C. 515). In  that case the plain
tiffs chartered a ship to bring cotton from Alexan
dria to the United Kingdom. The goods were lost 
by the fault of the shipowner. I t  was held that the 
damages due to the plaintiffs were the value of 
the goods at market price in the United Kingdom 
at the date at which the goods ought to have 
arrived, and that it  made no difference that the 
plaintiffs had sold the goods “ to arrive ” at a 
figure less than that market price. I t  does not 
appear to me that the present case is in the same 

osition. In  that case the plaintiff, owing to the 
reach of contract, was actually left without his 

goods, and he was therefore entitled to be 
presented with the sum which it would have cost 
him to get other goods of the same.quality and 
quantity. Whether, having the goods, he sold

them to someone else at a profit or a loss was a 
matter with which the shipowner had no concern, 
and the fact of the sale being antecedent to the 
possession made no difference.

In  this case the respondents were not without 
goods; they had no ship to put them in owing to 
the breach of contract. But the failure of the 
venture was due not to the breach of the contract 
but to the war. In  order to estimate the damage 
an ideal situation has to be created—namely, the 
idea that the respondents having got the ship 
would have insured the arrival of the goods in 
Japan against all risks, and the respondents are 
given credit for the arrived value of the cargo 
intended to he shipped. But then I  think we 
must take the ideal situation as it would have 
existed in fact; that they would have shipped the 
cargo they intended to ship—that is to say, the 
sulphate of ammonia acquired under the contract; 
and that, therefore, their only real I osb is the 
difference between the price they would actually 
have had to pay for the cargo and the arrived 
value of the cargo under deduction of the insur
ance premiums. Taking it the other way, and 
assuming there had been a fall in the market, 
then, inasmuch as the venture was, in truth, frus
trated not by the breach of contract hut by the 
war, you really come to throw on the hack of the 
shipowner the loss in value of the goods which 
was truly due to the war.

Besides this there is, in my view, something 
else which ought to prevent judgment passing in 
terms of the order of the Court of Appeal. The 
respondents here entered court with a claim based 
entirely on their own payment to the Russian 
seller, and they made no other case. After the 
case was really concluded the learned judge inti
mated that he could not accept their view, and 
indicating the point as to insurance he allowed an 
adjournment for further evidence. The respon
dents had then the opportunity of making out any 
case they could as to insurance. They did so by 
proving the possibility of insuring against war 
risks at a premium of 6 per cent, up to at least 
the middle of September, and by proving what 
would have been the selling value of sulphate of 
ammonia in Japan in November. They proved 
nothing as to the state of the market at Mariopol 
in mid-September, nor indicated in any way that 
the'price would have been less than the price they 
had agreed to pay under the contract.

I t  is true that there are some references to the 
market for sulphate of ammonia having fallen, 
but they are of the most vague description. They 
are not the subject of direct testimony, but are 
all, such as they are, contained in the negotia
tions in correspondence between the respondents 
and the Coppee Company as to the amount of 
damages to be charged against the respondents 
for having broken the contract of sale, corre
spondence which, strictly speaking, is not evidence 
at all in regard to statements made in it as 
against the appellants.

The earliest and, indeed, the only reference 
which is at all direct is in a letter of the 17th Sept, 
from the Coppee Company to the respondents, in 
which, with reference to a verbal communication 
made by the respondents that they were not ready 
to accept delivery of the sulphate, and would like 
to know what would be the terms for cancella
tion, the Coppee Company point out that the 
sulphate is all lying ready to be delivered, and that
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i£ it is not taken at the stipulated time they will 
have to arrange either to build or to hire a store 
in order to prevent deterioration of the sulphate 
during the cold weather. They add: “ In
addition the market price has diminished, and we 
should have to take into consideration the proba
bility whether the price would further diminish 
during the period the sulphate is in store.” That 
means, of course, till the spring. On the 6th 
Nov. they write again: “ We went into the 
question of the fall of price in sulphate, and so 
far as we are able to estimate any future loss in 
this respect and for the storage/ &c. Actual 
figures are not approached till Jan. 1915, when 
the fall in price is quoted at 21. 3s. 9d. per ton. 
But by this time the war with Turkey was well 
established and the Black Sea was absolutely 
sealed for exit to the Mediterranean. I t  is 
obvious that the price at that time reflects no 
light on the price in mid-Sept. 1914, at a time 
when both in fact and exhypothesi of the present 
calculation the sea was still open and a voyage 
from Mariopol to Japan was insurable, iins  
exhausts the references to be found in their 
correspondence. There is one piece of direct 
testimony given by the respondents own 
manager which, so far as it  goes, tends 
the other way. He says that in July 1915 
it  was rumoured that the price of sulphate 
in Russia was very high. He also says 
that there is no market price for sulpnate ot 
ammonia in Russia, except the prices advertised 
by (Joppee and Oo. There is not a Bhred of evi
dence that Ccppee and Oo. would have supplied 
sulphate in mid-September at a reduced price. 
This being so it seems to me that there is no 
■justification for allowing a new and fresh inquiry 
to make a new case. I  am aware that the Com
mercial Court is not bound by the stricter rules 
of pleading which obtain in the ordinary courts. 
But I  cannot think it would be right at this time 
to start a new case as has been done by the Court 
of Appeal in the order complained of. The 
respondents have already had two cases adjudi
cated. I t  is not right, in my opinion, that they 
should now be allowed to embark on a third with
out having proved the fact which forms the 
foundation of it, basing the hope on the strength 
of casual references in a correspondence with other 
parties that something may turn up which will 
allow of a larger computation of the damages due.

I  am, therefore, of opinion that the appeal 
should be allowed and that the respondent should 
he found entitled to the sum of 800b, being the 
sum allowed by Bailhache, J ,̂ minus the premium 
calculated at 6 per cent. This view makes the 
discussion as to the limitation of liability under 
the penalty clause of no practical importance. 
But I  wish to say that, had it been necessary to 
decide the point, I  should have only wished to 
express my approval of the admirable judgment 
of Bailhache, J. in the case of W all v. Rederi- 
aktiebolaget Luggude (13 Asp. Mar. Law Gas. ¿71; 
114 L . T. Rep. 286; (1915) 3 K . B. 66).

Lord S u m n e b . — Restraint of princes is, 1 
think, no excuse for the appellants breach ot 
charter-party in not sending a Bteamer to load at 
Mariopol. No such restraint even existed, still 
less operated to restrain them, when they in ti
mated their intention of not sending any steamer, 
or at any time thereafter till the Dardanelles were 
closed on the 26th Sept. 1914. They do not so 

Y ol. X I I I . ,  N. S.

contend, nor that the ambiguous and arbitrary 
conduct of the Porte before that date amounted
to restraint. .

The words “ restraint of princes do not, m 
my opinion, extend to the apprehension of 
restraint. Such is neither the meaning of the 
words nor the sense of the clause. No decided 
case has gone so far, and the language of Lora 
Ellenborough in Atkinson  v. R itch ie  (10 East, 
530) is authority to the contrary, though, as the 
ship there could have loaded a full cargo before 
any embargo was imposed, the case on the facts 
is distinguishable. The exceptions clause con
templates matters which cause a breach or 
prevent performance of the charter. The reason
able apprehension of a prudent man and the 
inutility of doing something, which cannot lead 
to any good result, are considerations material in 
deciding at what distance of time or over what 
area an existing restraint of princes may be 
deemed to be operative so as to restrain; but 
restraints in themselves they are not. The appel
lants admit that apprehension alone will not 
suffice, and say that the shipowner must take the 
risk of his fears being justified by the event. This 
argument converts a provision stipulating the 
effects of the operation of certain causes into a 
speculation upon the chances of their coming into 
operation. To some of the excepted matters, for 
example, fire, explosions, or collisions, such a con
tention is obviously unfitted. In  any case its appli
cation would lead to the interpolation of a period 
of suspense during which neither party could be 
certain of his rights until the course of events 
determined the speculation in one way or the 
other. As Scrutton, L. J. (then Scrutton, J .)I well 
observes in Embiricos v. Sidney Reid and to .  
(12 Asp. Mar. Law Cas. 513; 111 L. T . Rep. 
291; (1914) 3 K . B., at p. 54) : “ Commercial 
men must not be asked to wait till the ©nd 
of a long delay to find out from what in fact 
happens whether they are bound by a contract 
or not.” Such a construction would unsettle 
the foundation of the contract as a matter of 
business, which is that the ship shall proceed 
upon a named voyage, unless prevented by named 
causes. Here, as the facts stood, the shipowners, 
by refusing to send a ship to Mariopol, evinced 
such an intention not to perform their bargain 
as justified the charterers in treating it  as 
an offer of repudiation and in accepting it as

I  have no doubt that clause 13 is a penalty 
clause and immaterial in the present case. To 
read it otherwise is to ignore the first word 
“ penalty.” True the use of that word is not 
decisive; hut it  is not impossible to Vead the 
residue of the clause as defining a mode of calcu
lating a mere penal sum, and to read it as a 
limitation of the right to recover proved damages 
seems to me to produce an absurd result in busi
ness. Whatever the value of the cargo or the 
extent of the injury to it, the shipowner’s liability 
in respect of it  would be limited to the estimated 
amount of the freight, however that estimate is 
to be made. I f  the cargo owner is uninsured, he 
stands to lose large sums for the ship’s default. 
I f  he is insured he upsets the ordinary course of 
insurance business by depriving his underwriter 
of a valuable right of recourse and must suffer for 
this in one way or another. Nothing could he 
less like a “ genuine covenanted pre-estimate of

4 F
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damage ” : (Dunlop Pneumatic Tyre Company v. 
New Garage and M otor Company, 108 L. T. Rep. 
679; (1914) A. C,, per Lord Dunedin, at p. 86). 
The whole matter has been fully and, if  I  may 
say so, admirably discussed by Bailhaohe, J. in 
the recent case of W all v. Rederiakliebolaget 
Luggude (13 Asp. Mar. Law Oas. 271; 114 L. T.
Rep. 286; (1915) 3 K . B. 66). Tour Lordships 

decided the point in Stroms B ruks A ktie  Bolag  v. 
Hutchison  (10 Asp. Mar. Law Oas. 138; 93 L. T. 
Rep. 562; (1905) A. 0 . 515) upon a somewhat 
similar clause, and I  think that the present case 
cannot really be distinguished. My only difficulty 
is to understand why such a provision should be 
inserted at all.

I  should be loth to hold that, if  insurance of the 
war risk was feasible, proof that the charterers 
would have insured it was really needed. As is 
admitted, to insure the cargo against marine 
risks would be the ordinary thing to do, and 
it  would have been obviously imprudent in a 
merchant to stand his own insurer of the war 
risk of such an adventure. I  should have 
thought it  would be within the legitimate infer
ences of fact to be drawn from the known 
circumstances of this case to find that a war-risk 
policy would be effected, but, as it  is, the point 
need not be decided. What passed between the 
solicitors to the parties before the adjourned 
hearing in effect dispensed the plaintiffs from 
calling any witness on the point, almost formal 
as that witness would have been. The evidence 
called was very brief, but it sufficiently supports 
a finding that the whole line would have been 
covered. I f  so, no further inquiry on the point is 
needed. In  effect, the breach of charter-party 
caused the plaintiffs to lose the chance of shipping 
and dispatching an insured cargo and of recover
ing on the policy when the cargo was lost, as it 
would have been actually and constructively, in 
consequence of the outbreak of war with Turkey. 
The legal presumption must be that the amount 
to be insured would be such as would indemnify 
the plaintiffs for their actual loss and pecuniary 
damage. This will accordingly eliminate the 
factor of war and bring the case within the 
ordinary rules as to damages for breach of 
contracts of carriage by sea.

On the measure of damages a point of consider
able nioety was discussed, but in my opinion it  is 
not really raised by the evidence. The principle 
of measuring damages for breach of a contract 
for the sale of merchandise by a ruling market 
price at a given date is not always equally applic
able to contracts of charter-party. Nor do I  
think that the canon expressed by Lord Davey in 
Stroms B ruks A k tie  Bolag v. Hutchison (sup.) is 
in point in the present case. There the charterers 
were themselves producers of the intended cargo, 
and could have loaded the ship from their own 
factory if she had arrived to load. Their claim 
arose because the shipowner’s breach of contract 
prevented them from delivering the cargo at the 
port of discharge as they had contracted to do. 
Naturally, in measuring their loss, the cost of 
replacing it there was a factor to be compared 
with the value of an equivalent quantity never 
shipped at all. In  the present case there is no 
evidence that there was any market or even any 
market price for sulphate of ammonia at Mariopol 
about the 10th Sept. 1914. There is no evidence 
that the charterers could have bought a cargo of

[ P b i v . C o .

it there or then, so as to load it on the arrival of 
the defendants’ ship. Such evidence as there is 
shows that, if  there was any sulphate of ammonia 
except the cargo in question, it  all belonged to the 
firm from whom the charterers had contracted to 
buy it. I f  so, the charterers would have held to 
their bargain if  the price bad risen, and the 
vendors if it had not. A  good deal can be said 
for the argument that, if  this bargain is to be 
disregarded as too remote (which is admitted) so 
far as the plaintiffs claimed to recover the 
damages paid for its non-fulfilment, then, too, it 
should be disregarded for all purposes connected 
with the present case, and that the position is 
truly an inversion of that in Rodocanachi v. 
M ilb u rn  (sup.), “  The value is to be taken inde
pendently of any circumstances peculiar to the 
plaintiff.” This argument, however, is based on a 
supposition of fact as to the existence of a market 
price at Mariopol, which on the evidence fails.

I  think that in the main the appeal succeeds, 
and I  concur in the motion proposed by my noble 
and learned friend on the Woolsack.

Solicitors for the appellants, H olm an, Fenwick, 
and W illan .

Solicitors for the respondents, W altons and Co.

Sfuiitctal Committee of tfjc IPrtbg Council.

Feb. 22 and M arch  3, 1917.
(Present: The Right Hons. Lords P arker  

o p  W a d d in g to n , Su m n eb , P abmoob, Sir 
W alter  P h il l im o b e , Bart., and Sir A r th u r  
Oh a n n e l l .)

T h e  Stanton  (Cargo e x ), (a)
ON A P P E A L  FR O M  T H E  A D M IR A L T Y  D IV IS IO N  

( IN  P R IZ E ) , E N G L A N D .

Prize Court— Claim  to goods— Security fo r  costs—  
P rize Court Rules 1914, Order X V I I I . ,  r. 2.

Order X V I I I . ,  r .  2, o f the P rize Court Rules 1914 
provides th a t : “  A ny person in s titu t in g  a pro
ceeding, other than a cause fo r  condemnation, 
and m aking a cla im , and being o rd in a r ily  resi
dent outside the ju r is d ic tio n  o f the court, may be 
ordered to give security fo r  costs, though he m ay  
be tem porarily  resident w ith in  the ju r is d ic tio n  
o f the court, and the proceedings may be stayed 
u n t i l  the order is complied w ith .

Rule  3 o f the same order provides that /  “ I n  any 
cause in  which security fo r  costs is required, the 
security shall be o f such amount and be given at 
such times and in  such manner or fo rm , as by 
bond, paym ent in to  court, or otherwise, as the 
judge sha ll direct.

Reid, that the discretion o f a judge in  prize matters 
conferred by the above rules was a ju d ic ia l 
discretion, and that in  the case before the board 
there was no evidence that i t  had been exercised 
otherwise. The appeal therefore fa iled .

P rinc ip les tha t should guide the judge's discretion  
when deciding the question o f security fo r  costs 
considered and explained.

A ppeal by special leave from an interlocutory
order made by the President of the Admiralty

(o) Reported by W. E. Re id , Esq., R»rHst«r-»t-L»w.
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Division (in Prize), dated the 16th Oct. 1916, 
relating to security for costs in prize cases.

The appellant, Charles M. Lindvall, was a 
Swedish subject carrying on business at Gotten- 
burg as a wholesale dealer in colonial produce. 
On the 27th Jan. 1916 a writ was issued by the 
Procurator-General claiming the condemnation 
of about 8001. worth of pork, seized at the port 
of Bristol, consigned to the appellant by Swift 
and Co., of Chicago, in the Swedish steamship 
Stanton. The writ claimed that the goods had 
an enemy destination or were enemy property. 
The appellant entered an appearance. A  summons 
was then taken out asking that the appellant 
might be ordered to give security under Order 
X V I I I . ,  r. 2, of the Prize Court Buies. The 
summons was adjourned, and the appellant 
ordered to file his claim and evidence.

On the 16th Oct. 1916, no evidence having been 
filed on behalf of the Crown, the President 
ordered the appellant to give security in the sum 
of 1001., and stayed the claim pending the order 
being complied with.

Le Quesne for the appellant.
Sir Frederick S m ith  (A  G.) and B . A. W righ t 

for the Procurator-General.
The considered opinion of the board was 

delivered by
Lord P ar ker  of W ad d in g to n .—This appeal 

turns entirely on the true meaning and effect of 
rules 2 and 3 of Order X V I I I .  of the Prize Court 
Buies 1914. These rules govern the practice of 
the court with regard to security for costs, and no 
question is raised as to their validity. I t  should 
be noticed that by Order X L V ., in cases not 
provided for by the rules, the old practice in 
prize proceedings is to be followed, and in con
sidering the question at issue on this appeal it  is 
both legitimate and useful to refer to the former 
practice.

The practice of the High Court of Admiralty 
in prize proceedings, with reference to security 
for costs, was from time to time prescribed or 
sanctioned by statute. The last statute dealing 
with the matter was the Naval Prize Act 1864. 
By sect. 23 of that Act all claimants in proceed
ings for condemnation were required to give 
security for costs in a sum of 601. This is 
remarkable for two reasons. First, a claimant in 
condemnation proceedings was not aB a general 
rule ordered to pay costs unless he had put 
forward a fraudulent or unjustifiable claim. 
Secondly, a claimant was at any rate, up to the

Sreliminary hearing, in the position of a defen- 
ant rather than a plaintiff, the onus probandi 

till then at any rate resting with the captors. 
Nevertheless, he was required to give security.

The twenty-third section of the Naval Prize Act 
1864 was repealed by the first section of the Prize 
Courts (Procedure) Act 1914 as from the day on 
which the Prize Court Buies 1914 came into 
operation. Under these circumstances rules 2 
and 3 of Order X V I I I .  must be looked upon as 
relaxing in favour of claimants the rights with 
regard to security for costs which the Crown, or 
the captors who represented the Crown, possessed 
under the earlier practice. Claimants ordinarily 
resident within the jurisdiction of the court need 
no longer give security. Claimants ordinarily 
resident out of the jurisdiction of the court may, 
even though temporarily resident within such

jurisdiction, be ordered to give security in such 
manner and amount as the judge may direct. 
Whatever be the precise meaning of the expres
sion “ within the jurisdiction of the court ” the 
present claimant certainly does not ordinarily 
reside within such jurisdiction, and therefore the 
President had power to make the order appealed 
from.

I t  is, however, contended that the discretion 
vested in the judge under the rules in question is 
a judicial discretion, and that the President, if he 
can be said to have exercised any discretion at all, 
did not exercise it  judicially, but in complete dis
regard of all considerations by which a judge in 
exercising such a discretion ought to be influ
enced. In  particular, he is said to have entirely 
disregarded the fact that on the evidence before 
him the Crown had entirely failed to make out 
any case for condemnation of the goods the 
subject of the claim, and that the claimant on the 
other hand had fully made out _ a case for their 
release. The onus probandi, it  was said, still 
rested with the Crown, and the appellant being in 
the position of a defendant and not of a plaintiff 
should not have been ordered to give security at 
all.

Their Lordships entertain no doubt that the 
discretion conferred on the Prize Court judge by 
the rules in question is a judicial discretion, but 
except to this extent they do not think the 
appellant’s argument is sound. The rules to be 
interpreted are not rules to be followed by a 
court which had not, according to its usual 
practice, ordered security against litigants who 
were not in the position of plaintiffs. On the 
contrary, they are rules to be followed by a court 
in which, according to its former practice extend
ing back for over a century, all claimants wherever 
they resided, and whether in the position of 
plaintiffs or otherwise, had been compelled to 
give security. I f ,  according to the former practice 
of the High Court of Admiralty, claimants in 
prize proceedings had only been ordered to give 
security if  they asked for and were granted 
further proof after the preliminary hearing, the 
case might have been different; but this was not 
the practice. Moreover, the second rule of 
Order X V I I I .  expressly places claimants in 
condemnation proceedings on the same foot
ing as persons instituting proceedings other 
than proceedings for condemnation. In  other 
words, it  treats all claimants as it  treats 
plaintiffs. Their Lordships therefore are of 
opinion that neither the merits of the claim as 
they appear from the evidence already filed nor 
the onus probandi, having regard to such evidence, 
are the determining factors in considering 
whether the discretion has been properly exer
cised.

The object of the rules appears to be this. 
Persons ordinarily resident within the jurisdiction 
usually have property within the jurisdiction 
against which process of execution will lie Bhould 
they be ordered to pay costs. These, therefore, 
need not be required to give security. Persons 
ordinarily resident out of the jurisdiction have, 
as a rule, no property within the jurisdiction 
against which process will lie in a similar event. 
These, therefore, may be ordered to give security. 
The fact that they are ordinarily resident out
side the jurisdiction, if nothing more be proved, 
will in an ordinary case justify the judge in
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ordering security. But if something more be 
proved—for example, if it  be established that the 
claimant has property within the jurisdiction 
against which process will lie—the judge, in exer
cising his discretion, must take this into account. 
I t  would be in the highest degree inconvenient if  
the judge were in every case bound to consider the 
onus probandi as it  appears on the evidence 
already filed or the merits of the claim if it  fell to 
be determined upon this evidence. He is, no doubt, 
entitled to look into both matters if he thinks 
fit—at any rate, on the question of the amount 
to which security should be ordered; but neither 
point affords the criterion as to whether security 
ought or ought not to be directed. The judge is 
entitled, on the one hand, to hear in mind that 
when the claim is bond fide  made costs are not as 
a rule ordered against an unsuccessful claimant. 
He is, on the other hand, entitled to he guided by 
his own experience as to the type or kind of claim 
which usually turns out to be fraudulent. While 
bearing in mind that the object of the rule is to 
safeguard the Grown in the event of unsuccessful 
claimants being ordered to pay costs, he should 
not, either in ordering security or fixing its 
amount, ignore the effect of the order he proposes 
to make in increasing the difficulty of enforcing 
bond fide  rights.

Their Lordships are not satisfied that in 
making the order appealed from the President 
either ignored any matter which he ought to have 
considered, or took into account any matter which 
he ought to have ignored. In  other words, they 
are not satisfied that he did not exercise the 
discretion conferred on him by the rules in a 
judicial manner and on proper grounds, both as 
to amount and otherwise. I t  follows that this 
appeal must be dismissed with costs, and their 
Lordships will humbly advise His Majesty 
accordingly.

Solicitors for the appellant, Bottere ll and 
Roche.

Solicitor for the respondent, Treasury Solicitor.

Feb. 23, 27, and M arch  20,1917.
(Present: The Bight Hons. Lords P ark  kb of 

W ad ding to n , Su m n e r , Parmoor , W r e n - 
bury , and Sir A r th u r  Ch a n n e l l .)

T he  Ge r m a n ia , (a)
ON A P P E A L  F R O M  T H E  P R O B A TE , D IV O R C E , A N D  

A D M IR A L T Y  D IV IS IO N  ( IN  P R IZ E ) , E N G L A N D .

Enemy ship— P riva te  yacht o f a lien  enemy— O ut
break o f w ar—Seizure in  p o rt— Days o f grace 
Navire de commerce— S ix th  Hague Convention 
1907, art. 1.

Held, tha t a racing yacht, the priva te  property o f 
a German subject, which was in  a B r it is h  p o rt 
at the tim e o f the outbreak o f the w ar between 
Great B r ita in  and Germany, was not un navire 
de commerce, and therefore was not entitled to 
protection in  respect o f days of grace, &a., con
fe rred  on a merchant ship by the S ix th  Hague 
Convention 1907, art. 1.

Decision o f the President, reported 13 Asp. M a r. 
L a w  Cas. 230 ; 113 L . T. Rep. 1167 ; (1916) 
P . 5, affirmed.

A ppea l  on behalf of the owner, Herr Gustav 
Krupp von Bohlen, of the sailing schooner racing 
yacht Germ ania  from a decree of the President of 
the Admiralty Division (in Prize) directing that 
the yacht should be condemned as lawful prize and 
declaring her as Buch to have been lawfully seized 
by the Customs authorities at Southampton as a 
droit of Admiralty, and ordering that she should 
be sold by the marshal.

Bateson, K.C. and D unlop  for the appellant.
Sir Frederick Sm ith  (A.-G.) and G avin T . 

Simonds for the Crown.
The considered opinion of their Lordships was 

delivered by
Lord Parmoor.—The Germ ania  is a sailing 

schooner racing yacht of 366 tons T .M ., 191 
tons gross and 123 tons net register, built and 
registered at the port of Kiel. She was built in 
1908 and belonged to Gustav Krupp von BobleD. 
In  the claim of Baron Friedrich von Biilow, on 
behalf of the owner, she is described as a racing 
sailing yacht of no value or utility for any com
mercial, naval, or military purpose, nor adaptable 
for any such purpose, and as being no part of the 
commercial, naval, or military resources of the 
enemy.

On the 27th July 1914 the Germania arrived 
at Southampton to take part in the Cowes 
Regatta, and was dry-docked for the purpose of 
repairs, cleaning, and painting. On the outbreak 
of war she was in the yard of Messrs. Summers 
and Payne, at Southampton, and was seized and 
detained by the officer of Customs. A  decree of 
detention, until further order of the court, was 
made on the 24th Sept. 1914. Subsequently, on 
the 23rd Sept. 1915, notice was sent to the appel
lant’s solicitors that an application would be made 
to the Prize Court to condemn the Germania. 
The application was made on the 28th Oct. 1915, 
and on the same day a decree was made con
demning the Germapia as lawful prize. I t  is 
against this decree that the appeal, on behalf of 
the owner of the Germania, is brought.

Two contentions were raised before their Lord- 
ships at the hearing of the appeal. In  the first 
place, it was said that a racing yacht, such as the 
Germania, should not be regarded as property 
liable to confiscation and condemnation, as droits 
of Admiralty. No authority was adduced in  
support of this contention. In  the opinion of 
their Lordships, there is no principle in Prize 
Law which would place a racing yacht in a special 
category, or exempt it, from the ordinary rule, 
that enemy property seized in port, after the 
outbreak of war, is liable to confiscation and con
demnation as droits of Admiralty.

I t  was contended, secondly, and to this point 
the argument of the counsel for the appellant 
was mainly directed, that the Germania was 
un navire de commerce within the meaning of 
art. 1 of the Sixth Hague Convention, and as 
such was not liable to confiscation. I f  the 
Germania is not un navire de commerce, it  is not 
within the protection of art. 1, and it is unneces
sary to consider the further conditions specified 
ih the article. In  order to make good his con
tention that the Germ ania  was un navire de 
commerce, Mr. Bateson argued that any private 
vessel should be regarded as un navire de com
merce, and that every vessel is included within 
that designation which is not un navire d 'F  tat.(a> Beported by W . E. B e id , Esq., Barristor-at-Law.
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There is nothing in the context of art. I  which 
would suggest that the expression un navire  de 
commerce includes every class of private vessel; 
but reference was made to the proceedings of the 
International Naval Conference held in London 
on the 25th Feb. 1909, and to an extract from a 
Prize Court order published in Berlin on the 
15th April 1911. The object of these references 
was apparently to suggest that there was some 
ambiguity in the language of art. 1, but their 
Lordships do not find that the language is 
ambiguous, and ' quotations from documents 
published subsequently to the Sixth Hague Con
vention, and dealing with a different subject in 
another context, cannot affect the question of 
construction which comes before their Lordships 
for decision in this appeal.

The preamble of the Sixth Hague Convention 
states that the signatory Powers “ anxious to 
ensure the security of international commerce 
against the surprises of war, and wishing, in 
accordance with modern practice, to protect as 
fas as possible operations undertaken in good 
faith and in process of being carried out before 
the outbreak of hostilities, have resolved to con
clude a convention to this effect.

These words clearly indicate that the purpose 
of the convention is the security of international 
commerce, and that the operations undertaken in 
good faith and in process of being carried out are 
operations of a commercial character. I t  is in 
accordance with this purpose that art. 1 protects 
under the specified conditions le navire  de com
merce, or, to use the English translation, “ a 
merchant ship.” A  vessel which is described 
in the claim as a vessel of no value or utility for 
any commercial purpose, nor adaptable for such 
purpose, and not any part of the commercial 
resources of the enemy, is not in any sense a 
merchant ship or entitled to the protection ot 
art. 1 of the Sixth Hague Convention.

The appellant further asked that aD order 
should be made in the same form as in the case 
of The Qutenfels (13 Asp. Mar. Law Cas. 346; 
114 L. T. Rep. 953; (1916; 2 A. C. 112), but their 
Lordships are of opinion that that form of order 
is not applicable to the case of a vessel whioh is 
clearly not comprehended within the class of 
vessels to which alone the Sixth Hague Conven
tion affords protection.

In  the result the appeal fails and should be 
dismissed with costs, and their Lordships will 
humbly advise His Majesty accordingly.

Solicitors fo r the appellant, Kenneth B row n, 
Baker, Baker, and Co.

Solicitor for thei Crown, Treasury S olic ito r.

Feh. 20 and M arch  15, 1917.
(Present: The Right Hons. Lords P a b k e b  of 

W ad d in g to n , Su m n e b , Parmoor , W r e n - 
bu r y , and Sir Sa m u e l  E vans .)
T h e  E le fth e r io s  K . V enizelos  (Part  

Cargo e x ), (a)
ON A P P E A L  FR O M  T H E  C O M M E R C IA L  C O U RT F O B  

M A L T A  ( IN  P R IZ E ).

Prize Court— Cargo— Whether destined fo r  enemy 
— Onus o f proof.

The Commercial Court fo r  M a lta  ( in  Prize) found  
tha t a cargo o f wheat seized as prize was on its  
way to an enemy destination and made an order 
tha t i t  should be condemned. A t  the hearing, the 
captors adduced no evidence in  contradiction o f 
the claim ants’ case, but subjected the whole o f the 
transactions to the closest scrutiny, and suggested, 
tha t in  tru th  the wheat was on its  way to an 
enemy destination.

Held, that, as the documents produced by the 
claim ants were genuine and regu lar in  fo rm , m  
the absence o f evidence to refute them they were 
deserving of credit. The decision below was 
based on assumptions tha t were mere conjectures 
and were therefore inadm issible, whereas the 
cla im ants’ evidence discharged such burthen as 
rested on them and sufficed to establish the ir  
cla im  on the facts so proved.

Decision appealed fro m  reversed.
A pp e a l  from a judgment of His Majesty s Com
mercial Court for Malta (in Prize), dated the 
15th July 1915, relating to 1,000,000 kilos of 
wheat, forming part of the cargo on board the 
Greek steamship Eleftherios K . Venizelos, which 
\kas captured by H.M.S. York.

The claimants were the Societa Anonima 
Alfredo Kun, of Genoa, and .the respondent His 
Majesty’s Crown Advocate (acting as Procurator- 
General) in Malta.

Roche, K.C. and R. A. W righ t for the 
appellants.

Sir Gordon Rewart (S.-G.) and A. R . Kennedy
for the respondent.

The considered opinion of the board was 
delivered by

Lord S u m n e r .— This appeal relates to a part 
cargo of wheat, 1,000,000 kilos in w e ig h t ,  which 
was captured on the 27tu Fob. 1915 by H.M.S. 
York, on board the Greek steamer Eleftherios K . 
Venizelos, V . Yelivanakis master, and condemned 
as prize by a judgment of His Majesty s Com
mercial Court for the Island of Malta and its 
Dependencies (in Prize), dated the 15th July 
1915, upon the ground of enemy destination on a 
continuous voyage.

The appellants, who were claimants below, are 
an Italian company, the Societa Anonima Alfredo 
Hun, of Genoa, of which the shares are, as appears 
from the evidence, largely owned hy a firm of 
Bunge and Born, grain merchants, of Buenos 
Ayres. The partners in this firm are two 
subjects of the Argentine Republic, named 
Ernesto Bunge and Alfredo Hirsch, and one J. 
Born, a Belgian subject. The whole cargo, 
consisting of various cereals, was shipped by 
Bunge and Born at Bahia Blanca, and the parcel 
in question was represented by a single bill of 
lading» which mad© th© wheat deliverable at

(o) Reported by W . E. R e id , Esq., B»rrister-»t-Law.
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Genoa, the vessel’s port of discharge, to the 
Untermiihle Zug Actiengesellschaft, Zug,Switzer
land, or their assigns.

The appellants’ case was as follows. The parcel 
in question was shipped in performance of a 
prior contract of sale between Bunge and Born, 
represented by the appellants as their agents, 
and the Untermiihle Zug Actiengesellschaft. 
The residue of the cargo was consigned to 
various other named Swiss consignees. To the 
other parcels the captors made no claim ; but, as 
at any rate a large portion of them had been 
acquired by the Italian Government, in favour of 
whom His Majesty’s Government were willing, for 
the sake of amity, to waive any claim they might 
have, no inference ought to be drawn from this 
circumstance. On the very day on which the 
Eleftherios K .  Venizelos finished loading at Bahia 
Blanca, the Societa Anonima Alfredo Eun, with
out the receipt of any communication on the 
subject from Bunge and Born, so far as appears, 
began a negotiation by telegram for the purpose 
of purchasing the wheat from the Untermiihle 
Company of Zug. They did this, as they say, 
because, as the market stood, the parcel was 
cheap, and accordingly they began by offering a 
premium or allowance for it  of 30,000fr. The 
SwisB company at once stood out for 50,000fr, 
Pour days later, bargaining going on meantime, 
the appellants learnt by cable from Bunge and 
Boin that the wheat, actually shipped under 
the Swiss company’s bill of lading in question, 
weighed 3 kilos per hectolitre more than the 
buyers were entitled to under the purchase 
contract.

Fortified by this private information, the 
appellants continued the haggling for the rest of 
the day, and eventually agreed to pay the 
50,000fr. originally demanded, while protesting 
that the price was “ enormous.” They stipu
lated, naturally, that the bill of lading, which 
was then in course of transit by post, should be 
indorsed to them by the consignees, when it 
arrived, and this was done. The fourteen tele
grams by means of which this negotiation was 
carried out were produced. They record in ordi
nary termB the interchanges that might be 
expected between two hard bargainers, acting at 
arm’s length and each determined to get the 
better of the other. The subsequent course of 
the market, according to the appellants’ evidence, 
showed that they had the best of it.

Subsequently the Societa Anonima Alfredo 
Eun disposed of their purchase by sales to the 
Molino Carlo Molinari, fu Carlo, of Genoa, and 
Arturo Baranzini, of Milan, and by delivery 
under a prior sale to the Molino Bossi, of Lugano. 
Baranzini, in his turn, sold over to Fioruzzi and 
Co., of Piacenza, and the Molino Bossi to La 
Banca Bussa per il Commercio Estero, at Genoa, 
who sold again to the Molino Sismondi, of 
Pinerolo, When the last of these sales \fras made 
by the appellants, the Eleftherios E . Venizelos was 
still on passage in the Atlantic, and they gave 
directions accordingly to the firm of cargo 
superintendents, who were to act in the dis
charge at Genoa, and sent bills of lading or 
delivery orders to the buyers to enable them to 
get delivery.

W ith few and immaterial exceptions, all the 
relevant mercantile documents, which would be 
brought into existence in the course of, and would

constitute the best evidence of, the transactions 
above detailed, were placed by the claimants 
before the court below. Nor did counsel 
for the captors, at their Lordships* bar at least, 
contest their genuineness or suggest that any 
of them were fabricated. The learned judge 
at the trial appears to have been satisfied that, as 
documents, they were in the fullest sense what 
they purported to be.

The captors adduced no evidence in contradic
tion of the claimants* case, but subjected the 
whole of the transactions to the closest scrutiny, 
and suggested that in truth the wheat was on its 
way to an enemy destination. After full and 
careful examination, but by reasoning which 
their Lordships are not able to accept or indeed 
entirely to appreciate, the learned judge at the 
trial arrived at that conclusion.

Two assumptions appear to underlie this view : 
The first is that the Societa Anonima Alfredo 
Kun desired to recover control of the bill of 
lading because it would enable them to effect the 
transmission of the wheat through Switzerland to 
Germany, without interference on the part either 
of the Italian or of the Swiss authorities; the 
second is that some and probably all of the above 
transactions were entered into merely to cloak the 
truth namely, the enemy destination of the 
wheat.

Their Lordships are of opinion that all the 
evidence  ̂ is to the contrary, and that, being 
regular in form, genuine in themselves, and con- 
temporary in date, the documents, in the absence 
of evidence to refute them, are deserving of 
credit. I t  follows that the above assumptions 
are, in their opinion, mere conjectures and there
fore inadmissible.

To deal with the latter first. I t  implies that, in 
pursuit of a scheme too tortuous to be intelligible, 
the appellants paid 50,000fr. to their Swiss 
partners in the operation, in order to obtain their 
consent to a change which was necessary to give 
effect to their common desires, and entangled 
themselves in serious claims for damages by 
various purchasers for no object except to give 
verisimilitude to a sham transaction in case they 
should be called on to support it in a Court of 
Prize. Of the former assumption it is sufficient 
to say that the matter was one for proof, and the 
evidence given tended to establish the contrary. 
Their Lordships fully appreciate that the learned 
judge may have been possessed of and influenced 
by information as to the course of transportation 
as it  existed at the time in question over the 
Gothard Railway, whether obtained from other 
cases in prize tried before him or otherwise, 
which might well have seemed to him to support 
the view which he took upon this point ; but 
as the evidence given in the case failed to 
support it, they are unable to agree with his 
conclusion.

In  the result their Lordships are of opinion 
that the claimants* evidence discharged such 
burthen as rested on them and sufficed to establish 
their claim. They will accordingly humbly advise 
His Majesty that the appeal ought to be allowed, 
with costs, and the order appealed against ought 
to be reversed so far as it  condemns the cargo in 
question ; and that the sum in court, being the 
proceeds of the wheat which, on requisition by His 
Majesty s proper officer, was sold, less any sum 
paid by the Crown to the master for freight or
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otherwise under the order of the court below, 
ought to he paid out to the appellants.

Solicitors for the appellants, W illiam  A. Crump  
and Son.

Solicitor for the Crown, Treasury Solicitor.

Feb. 20, 22, and M arch  22,1917.
(Present: The Right Hons. Lords P a r k e r  of 

W a d d in g to n , Su m n e r , P armoor , W e e n - 
b u r t , and Sir Sa m u e l  E vans .)

T h e  D ak sa  (Cargo e x ), (o)
ON A P P E A L  F R O M  T H E  S U P R E M E  C O U R T OF 

G IB R A L T A R , A D M IR A L T Y  J U R IS D IC T IO N  ( IN  

P R IZ E ).

Prize Court— Goods afloat— Shipment p r io r■ to
outbreak o f war— Apprehension o f w a r— Transfer
in  fra u d  o f belligerent— Capture by a llied  
belligerent— R ights o f captor.

Where upon the facts o f the case i t  appears, tha t 
the transfer o f goods at sea was induced by 
apprehension on the p a r t o f the transfe ror o f w ar 
being declared between the State to which he owed 
allegiance and another State, such transfer is 
deemed to be in  f ra u d  o f the belligerent righ ts o f 
the la tte r State i f  war is subsequently declared. 
B u t there is no such presum ption in  the case o f an 
a llied  belligerent State, which State neither the 
vendor nor purchaser, a t the tim e o f the transfer 
contemplated would declare w ar w ith  the vendor’s
country. , ,  ,

Princ ip les upon which a transfer o f goods con
signed to an enemy subject a t an enemy port, 
made in  apprehension o f hostilities, is deemed to 
be made in  f ra u d  o f captors considered.

Decision in  The Southfield (13 Asp. M a r. Law  
Cas. 150; 113 L . T . Rep. 655) approved and  
followed.

A p p e a l  by the Attorney- General and King s 
Proctor of Gibraltar from a decree of the Chief 
Justice of the island (the Hon. B. H . T . 
Freer), who directed that the proceeds of certain 
barley ex Daksa should be released to the respon
dents. ,  , _ . ,

The respondents, Messrs. Louis Dreyfus ana 
Co., were a French firm of grain merchants who 
had until the outbreak of the war a branch office 
at Hamburg. By their affidavits they stated that 
their Hamburg house had purchased the barley 
from the German firm of Messrs. Ehlers and 
Loewenthal, of Hamburg, by a c.i.f. contract made 
on the 13th June 1914; that on the 31st July 
1914 the German firm had handed to their Ham
burg manager an invoice for the barley and had 
tendered the shipping documents; and that on the 
following day their manager had paid to the 
sellers the amount of the invoice in exchange for 
the shipping documents.

The Chief Justice of Gibraltar found that, 
although the transfer of the barley was made by 
the German firm in fiaud of possible French or 
Russian captors, it  was not made in fraud of 
British captors, and. following The Southfield (la  
Asp. Mar. Cas. 150; 113 L . T . Rep. 655) he 
directed that the proceeds of the barley should 
be released to the respondents.

(o) Reported by W. E. R e id . Esq., B»rrister-»t-Law.

Sir Gordon Hewart (S.-G ) and T. Mathew  for 
the appellant.

Leek, K.C. and Raeburn for the respondents.
The considered judgment of the board was 

delivered by
Lord P a r k e r  of W ad ding to n  —Their Lord- 

ships are of opinion that in view of the course 
taken both here and below the parties to this 
appeal must be deemed to have made all such 
admissions of fact as were necessary to reduce 
the issue to one single question—namely, Was 
the transfer of the 1st Aug. 1914 to the respon
dents by the German sellers made under such 
circumstances as to entitle the captors to treat 
the barley transferred as retaining, notwith
standing the transfer, the character of enemy 
property at the date of its seizure as prize ?

The principles of prize law upon which the 
answer to this question depends may, so far as 
materia], be summarised as follows : (1) Where a 
transfer of goods at sea is induced by apprehen
sion on the part of the transferor of the outbreak 
of hostilities between the State to which he owes 
allegiance and another State, such transfer is 
deemed to be in fraud of the belligerent rights of 
the latter State, and should such hostilities sub
sequently arise and the goods be seized as prize, 
the transferee cannot (at any rate if be were 
aware of the apprehension which induced the 
transfer) set up his own title in order to show 
that the goods had at the date of seizure lost 
their enemy character. (2) I f  at the date of the 
transfer the circumstances were such as to give 
rise to a general apprehension of war the onus is 
on the transferee to prove the complete innocence 
of the transaction. I t  will not be enough to prpve 
his own innocence. He must prove also that the 
contract was not induced by apprehension of war 
on the part of the transferor. (3) The transferee 
may discharge this onus by showing that the 
transfer was pursuant to a contract made at a 
time when no such hostilities were apprehended.

In  the present case the respondents set up that 
the transfer of the 1st Aug. 1914 was made 
pursuant to a contract dated the 13th July 1914- 
This may very probably have been the case, but 
it  can hardly be said to have been proved; for the 
contract of the 13th July 1914 was not produced, 
nor is there any satisfactory evidence as to its 
terms. Their Lordships prefer to base their 
advice to His Majesty upon another ground.

The learned judge in the court below held that 
there was at the date of the transfer no such 
general apprehension of hostilities between this 
country and Germany as to throw upon the trans
feree the onus of proving that the transfer was 
not in fraud of our belligerent rights. This 
in accordance with the view expressed by the 
President in the case of The Southfield (ubi 
sup.), and their Lordships are not prepared 
to differ from the learned judge upon what is in 
reality a finding of fact. The only question, 
therefore, is whether the British captors are, 
because war between France and Germany was 
at the date of transfer undoubtedly generally 
apprehended and subsequently broke out, in a 
better position than they could otherwise have 
been. In  their Lordships’ opinion they are not. 
A transfer induced by apprehension of hostilities 
¡b not void. I t  merely cannot be set up against 
those in fraud of whose rights it is deemed to
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have been made. Here there was no transfer 
which can be deemed to be in fraud of the rights 
of British captors because there is nothing to 
show and nothing to raise any presumption that 
the transferor was induced to make the transfer 
by apprehension of war between Germany and 
the United Kingdom. Their Lordships agree in 
this respect with the judgment of the court 
below and with the decision of the President in 
the case of The Southfield  already referred to.

Under the circumstances their Lordships will 
humbly advise His Majesty that this appeal 
should be dismissed with costs.

Solicitor for the Crown, Treasury Solicitor.
Solicitors for the respondents, Lawless and 

Co.

€ o w d  d

COURT OF APPEAL.

Thursday, Ju ly  12, 1916.
(Before Sw in f e n  E a d v , P h il l im o b e , and 

B an ke s , L.JJ.)
T h e  T ho esa . (a)

a p p e a l  feo m  t h e  a d m ib a l t y  d iv is io n . 
Damage to cargo — Seaworthiness — Fitness to 

carry  cargo— Contract o f carriage—Im proper 
stowage— Excepted p e ril.

Chocolate was p u t on hoard a steamship fo r  car
riage fro m  Genoa to London. The chocolate was 
skipped in  good condition, but was delivered in  
a damaged state owing to the chocolate having  
been stowed in  a hold in  which cheeses were stowed. 
The consignees o f the chocolate brought an action  
to recover the damage they had sustained. The 
shipowners pleaded as a defence an exception in  
the b il l o f lad ing re lieving them fro m  l ia b i l ity  

fo r  negligent stowage. The consignees by the ir 
rep ly alleged that the shipowners could not re ly  
on the exception, as the ship was u n fit  to 
carry the chocolate when the ship was loaded or 
when the voyage began.

Held, a ffirm ing the decision o f Bargrave Deane, J., 
tha t the ship was not unseaworthy; tha t the 
damage was caused by im proper stowage; and 
tha t the respondents were protected by the 
exception in  the b i l l  o f lad ing  and were entitled  
to re ly  on the exception.

A pp e a l  from a decision of Bargrave Deane, J. 
by which he held that the appellants were not 
entitled to recover from the respondents the 
damage sustained by them by reason of certain 
chocolate, owned by the appellants, being stowed 
in the respondents’ ship near certain cheese.

The appellants were the owners of cargo laden 
on the Thorsa; the respondents were the owners 
of the xhorsa.

The appellants shipped 1838 cases of chocolate 
in good order and condition on board the Thorsa, 
under a bill of lading dated the 8th Dec. 1914, for 
carriage from Genoa to London. The appellants 
alleged that it was the duty of the respondents 
to deliver the chocolate in like good order and 
condition, and that in breach of that duty they

failed to deliver it in good order and condition, 
and in fact delivered it tainted and deteriorated 
by taint from cheese.

The respondents admitted that the chocolate 
was shipped on the Thorsa under the terms and 
on the conditions contained in the bill of lading, 
but denied that they had been guilty of any 
breach of duty, or that they had delivered the 
chocolate tainted or deteriorated by taint from 
cheese. The respondents relied upon the follow
ing clauses in the bill of lading :

1. Not responsible for “ all loss and damage
whatsoever from . . . perils of the sea
. . . all loss and damage arising from any 
act, neglect, or default whatsoever . . .  of 
the officers, engineers, crew, stevedores, or agents 
of the owners in the management, loading, or 
stowing . . .  of the ship . . .  or other
wise, and the owners being in no way liable for 
any consequences of the causes before mentioned.”

2. “ . . . Not answerable for . . ,. con
tact with other goods . . .”

3. “ . . . O wners of the vessel shall not be 
liable for any claim whatever, unless the same or 
notice thereof be made or given in writing before 
the craft or the goods leave the ship’s side, when 
in case of damage or dispute a survey . . . 
may be held.”

The respondents alleged that reasonable means 
for the ventilation of the cargo were provided, 
but that the weather waB such that all the ventila
tion covers had to be kept on and the hatches 
had to be closed during the voyage. They further 
alleged that the notice specified in clause 3 was 
not given to them.

The appellants in their reply alleged that the 
respondents were not entitled to rely on the 
clauses in the bill of lading because the Thorsa 
when the chocolate was loaded or when the voyage 
commenced was not seaworthy or fit to carry the 
chocolate in that it  was carried where it was liable 
to become and did become tainted by cheese.

The action was heard by Bargrave Deane, J. on 
the 21st Dec. 1915. The appellants called certain 
evidence, and at the close of the appellants’ ase 
the respondents submitted that the appellants 
had made out no case. The learned judge gave 
judgment for the respondents.

B argrave  D e a n e , J.— In  my opinion this ship 
was seaworthy when she started on her voyage, 
and there was no reason why she should not carry 
both the cheese and the chocolate. They were not 
dangerous cargoes either of them—this case is not 
like the cases which have been quoted—and the 
whole matter resolves itself into a question of 
stowage. I t  is a case of bad stowage and nothing 
else, and that bad stowage did not render the ship 
unseaworthy. Therefore there must be judgment 
for the defendants.

On the 15th March 1916 the appellants gave 
notice of appeal against the judgment of Bargrave 
Deane, J., asking that the judgment should be 
set aside and that judgment should be entered for 
them.

M acK innon, K.C. and C. B . D un lop  for the 
appellants.— I f  a vessel is unfit to carry the par
ticular cargo her owners have contracted to carry 
she is unseaworthy:

K o p ito f f v. W ilso n , 3 Asp. Mar. Law Cas. 163; 34 
L. T. Rep. 677 ; 1 Q. B. Div. 377 ;

T a tte rs a ll v. N a t io n a l S te a m sh ip  C om pany , 5(a) Reported by L. 0. F. D a b b y , Esq., Barrister-at-Law,
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Asp. Mar. Law G. a. 206 ; 55 L. T. Rep. 299 ; 12 
Q. B. Div. 297;

In q ra m  a n d  B o y le v. S ervices M a r it im e s , 12 Asp. 
Mar. Law Caa. 295 ; 108 L. T. Rep. 304 ; (1913)
1 K. B. 538.

Exceptions can only protect the shipowners i f  
they have provided a ship which is seaworthy at 
the beginning of the voyage;

T h e  G le n jru in , 5 Asp. Mar. Law Caa. 413; 52 
L. T. Rep. 769 ; 10 P. Div. 103.

rPHlLLlMOKE, L.J.—That proposition is too 
wide - (Cohn v. Davidson, 3 Asp. Mar. Law Oas. 
374; '36  L. T. Rep. 244; 2 Q. B. Div. 455).] 
The respondents have not discharged the burden 
of proof which was on them. To enable them to 
defeat the claim they should have proved that the 
negligence which caused the damage was the 
negligence of those mentioned in the exceptions. 
This they have not done.

Bateson, K.C. and A. Neilson, for the respon
dents, were only called on to deal with the point 
raised by the appellants as to the burden of 
proof.

Sw in f e n  E ad y , L .J .—In  this case the owners 
of cargo on board the steamship Thorsa sued the 
shipowners for damage to cargo. Bargrave 
Deane, J. found that the damage had resulted 
from bad stowage and from nothing else, and 
that the defendants were protected by the excep
tion in the bill of lading, and he gave judgment 
for the defendants. I t  is against that judgment 
that the plaintiffs now appeal.

The plaintiffs were the owners of 1833 cases of 
chocolate that were shipped on board the Thorsa 
at Genoa for carriage to London. The bill of 
lading is dated the 8th Dec. 1914. The case made 
by the plaintiffs was that on the arrival of the 
goods at the port of discharge and on the con
signees receiving the goods they were so tainted 
and affected by the smell of cheese as to be 
damaged and almost, if not quite, unmerchantable. 
The extent of the damage is immaterial ; there 
would have been a reference to the registrar to 
ascertain the amount of the damage if the plain
tiffs had succeeded, so the amount of it  is not in 
question here, and that damage was occasioned 
is not in dispute. The question is whether the 
defendants can rely on the provisions of the bill 
of lading and so be absolved from liability for the

^ T h e  ship carried in  addition to the chocolate 
a auantity of Gorgonzola cheese and a number of 
turkevs Apparently the ship met w ith excep
tionally bad weather and the consequence was 
th a t the hatches were kept on during the voyage.
There was no opportunity of obtammg further 
ventilation by removing the hatches, and when 
the cargo arrived in London there was an offen
sive smell given off from it. I  think it is clear 
from the evidence of the lighterman in control of 
the barges discharging the ship that the smell 
was very offensive and that it was cause par i- 
cularly by the turkeys, which were in a state of 
decomposition; but it  was also established, or it 
must be taken, I  think, on the evidence of the 
plaintiffs to be established, that the chocolate 
was affected by the cheese which was carried on 
the ship. I t  was suggested that it  was the boxes 
in which the chocolate waB contained and not the 
chocolate itself which was affected, but t think 
the fair result of the evidence given on behalt 

Y ol. X I I I . ,  N. S.

of the plaintiffs is that the chocolate was 
seriously tainted by reason of its proximity to 
the Gorgonzola cheese, and that it  had become 
tainted by the cheese. That fact the plaintiffs
established. ,

But the plaintiffs were not content with merely 
proving that the cargo arrived damaged ; they 
produced evidence to show what had occa- 
sioned the damage, and, in my opinion, 
it is established by the plaintiffs evidence 
that what caused the damage was the im
proper stowage. The exact details Oi the 
btowage are not proved. A stowage plan was 
produced to which both parties referred, and 
which, although not formally proved, was referred 
to in turn, first by one side and then by the other.
I t  was referred to by Bargrave Deane, J. and it 
has been handed up to us, and for what it  is 
worth, making the same use of it  that v^s made 
by both sides and by Bargrave Deane, J. in the 
court below, it  would appear that the chocolate 
was stowed at the bottom of the hold in question 
and the cheese in the upper part. In  other words, 
it  would appear that the chocolate was put on 
board first and the cheese was stowed on top of it. 
But, in any case, the plaintiffs established that 
cheese and chocolate were stowed in the same 
hold, and that, by reason of the hatches being kept 
on throughout the voyage, the ventilation was 
insufficient, and the chocolate was affected and 
deteriorated in quality by the proximity of the 
cheese. I  should add this, that it  does not appear 
that this was the first shipment, of the kind in 
which cheese and chocolate had been placed in the 
same hold. Before the war the ordinary way in 
which chocolate was sent from Switzerland to this 
country was by a different route. By reason of 
that route being closed owing to the war this 
chocolate was sent from Switzerland to Genoa 
and was shipped from Genoa by sea to London. 
The voyages of the Thorsa began in Aug. 1914, 
when the war began. The date of this bill of 
lading was Dec. 1914, and both before and after
wards similar cargoes, chocolate and cheese, had 
travelled together in a similar manner in the 
same ship, in the same hold, without damage; 
but on this voyage the plaintiffs proved

^ The*defendants plead the exceptions in the bill 
of lading, and the only one which it is necessary 
to refer to is the exception relieving them from 
liability for “ all loss and damage arising from any 
act, neglect, or default whatsoever . . .  of the 
officers, engineers, crew, stevedores, servants, or 
agents of the owners in the management, loading, 
or Stowage . . .  of the ship . . . or
otherwise, and the owners being in no way liable 
for any consequences of the causes before men
tioned.” Put shortly, that is improper stowage, 
and the defendants rely on that exception. The 
plaintiffs in their reply after joinder of issue 
meet that by saying, “ The defendants are not 
entitled to rely on clauses 1, 2, or 3 of the bill of 
lading by reason of the fact that the Thorsa, when 
the chocolate was loaded and (or) the voyage com 
menced was not seaworthy or fit for carrying the 
chocolate in that the chocolate was carried where 
it  was liable to become and did become tainted 
by cheese.” That is to say, they reply that it  was 
the improper stowage which occasioned the 
damage, and then they allege that that rendered 
the vessel unseaworthy.

4 G
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I t  was contended for the plaintiffs that the 
defendants bad failed to make out their defence, 
as they had not shown that the servants of the 
owners were responsible for the bad stowage, and 
that it might have been that the owners them
selves had actually directed the ship to be stowed 
in the way Bhe was. Having regard to the way 
it is pleaded and to the conduct of the case in 
the court below, I  am of opinion that this point 
is not open to the appellants. I f  there were 
any facts upon which the plaintiffs intended 
to rely as showing some active intervention of 
the owners in directing the stowage, they 
should have specially pleaded them. They have 
not only failed to do this, but they point to 
the fact that improper stowage, and not the 
persons by whom it was done, is the ground 
of their complaint. That is their defence, 
and it was upon that defence that they went to 
trial.

In  the present case it is not contended that the 
ship was in any way defective in design or in 
structure or in condition or equipment at the time 
she sailed. The sole point is the way in which 
the cargo was stowed. I t  is not contended that 
on the date when the ship was empty and ready 
to receive cargo that she was in any way 
defective, nor is it  contended that the cargo or 
any part of it  was stowed bo as to be a danger to 
the ship herself. In  other words, the case is not 
brought within the principle of cases like 
Tattersa ll v. N ationa l Steamship Company (ubi 
sup.), where the defendants had not proved the 
ship to be reasonably fit for the purpose of the 
carriage of cattle which they had contracted to 
take ; nor is it  governed by cases like K o p ito ff v. 
Wilson (ub i sup ) o r Ing ra m  and Boyle L im ited  v. 
Services M aritim es de Treport (ub i sup.), where 
bad stowage endangered the safety of the vessel. 
The contention put forward amounts to this, that 
if  two parcels of cargo are so stowed that one can 
injure the other during the course of the voyage, 
the ship is unseaworthy. I  am not prepared to 
accept that. I t  would be an extension of the 
meaning of unseaworthiness going far beyond 
any reported case.

In  these circumstances I  am of opinion that, 
having regard to the facts established by the 
plaintiffs’ evidence, the ship was not unsea
worthy ; that the plaintiffs failed to prove unsea
worthiness, and that there is nothing to prevent 
the defendants relying upon and being freed from 
liability by the exception in the bill of lading of 
“ A ll loss and damage arising from any act 
. . . of the officers,, engineers, crew, stevedores,
servants, or agents of the owners in the manage
ment, loading, or stowing . . .  of the ship.”

I  am of opinion, therefore, that the learned 
judge in the court below was right in the judg
ment that he gave dismissing the action, and that 
the appeal fails.

P h il l im o e e , L. J.—In  this case the steamship 
which carried the cargo in question is either 
owned or chartered by a limited company residing 
in London, and the home port is London. The 
damage to the chocolate was either proved or 
admitted. I  think the nature of the damage was 
proved. I  assume that this damage was caused by 
the chocolate being jtainted by cheese. In  that 
case the cause of the damage was the negligent 
stowage of the cheese and chocolate in the same 
hold. The bill of lading excepts the owners from

liability for loss “ from any act, neglect, or default 
whatsoever of the pilot, master, officers, crew 
. . . stevedores, servants, or agents of the
owners in the management, loading, stowage, 
discharge, or navigation of the ship.” This being 
a foreign port, one assumes that the ship was 
under the control of the master, and that the 
negligent stowage was due to his action or inaction, 
or that of the crew, or of the stevedores whom he 
would employ. No doubt it  is possible that there 
might be express directions by the owners that 
the cargo should be stowed in a particular way, 
but in the absence of proof of that, and in the 
absence of any suggestion of that in the pleading 
or in letters written before action, I  think the 
defendants were not called on to prove that this 
stowage was not done by the express direction of 
the owners, and I  take it we must assume that it  
was done either by the master, the crew, the 
stevedores, or other servants or agents of the 
owners for whose negligence they have contracted 
not to be responsible.

The point taken in answer to that is that the 
stowage made the ship unseaworthy—not unsea
worthy altogether, but unseaworthy quo ad this 
parcel of cargo, unfit to carry it  in the way in 
which it was proposed to carry it. Taking it as 
not proved that the cheese was there first, taking 
it  as most probable that the cheese came there 
afterwards, I  do not think that it  made the ship 
unseaworthy quo ad the chocolate. The point 
taken upon this by counsel for the appellants was 
that the moment when seaworthiness is to be 
tested is the moment when the ship leaves the 
harbour, and by that time there had been the 
wrong juxtaposition, and therefore the ship was 
unfit to continue to carry, in the way in which it 
was carried, this chocolate. I  do not think that 
is the way to test this particular kind of unsea
worthiness. Ia m  aware of the case of Cohn v. 
Davidson (ub i sup.), but I  do not think it is applio- 
able to this case. When one is dealing with the 
structure of the ship, a ship may be and must be 
seaworthy according to stages. I f  the first stage 
is the less dangerous stage and it is intended and 
supposed, as in the ordinary course would be the 
case, that after the first stage the ship should be 
further fitted for the second stage, it  will be 
enough that the ship is, as it is sometimes called, 
riverworthy for the first stage, and seaworthy for 
the second stage. I f  the first stage is the more 
dangerous stage, the ship must be worthy or fit 
for it from the beginning. In  Cohn v. Davidson 
(ub i sup.) the ship was seaworthy when she was 
brought to the quay, but an injury to her hull 
made her unseaworthy before she left the harbour. 
She was sufficiently seaworthy to take in the 
cargo and to move about the harbour; she was 
not sufficiently seaworthy to go to sea and con
front the perils of the seas; and, by reason of the 
principle that you must look at structural sea
worthiness in stages, the ship was held not to be 
seaworthy. I  see no reason to apply such a 
principle to the question of the stowage of two 
parcela of cargo which are placed in j uxtaposition 
in the hold of a ship.

Having regard to all the circumstances of this 
case, and confining myself to this case, and the 
way in which I  apprehend the stowage took plaoe 
and the damage happened, I  am not prepared to 
say that this ship was in any sense of the word 
unseaworthy.
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I  will only add that, if this did constitute 
unseaworthiness, it  would be well worth in
quiring whether it  is not the very unsea
worthiness whichthe owners of the ship con
tracted not to be responsible for in the clause 
that I  have already cited of exception in the bill 
of lading.

B a n k e s , L.J.—I  agree. The plaintiffs’ com
plaint here was that the defendants had failed to 
deliver their chocolate in the like good order and 
condition in which they had shipped it, and they 
alleged that the mischief was caused because the 
chocolate had been placed in contact with and had 
become tainted by cheese. The defendants’ 
answer was : “ W e are relieved from any liability 
in respect of that complaint because the stowage 
was done either by the master or the officers or the 
crew or the stevedores—-either by the stevedores 
alone or by them in conjunction with the officers 
of the ship—and there is a provision in the bill of 
lading which relieves us from any liability for any 
such ¡¡towage.” The plaintiffs’ reply to that was 
that the placing of the cheese and the chocolate 
in immediate contact in the stowage rendered the 
ship unseaworthy, and the case therefore came 
within the principle of those cases which say 
that where a shipowner seeks to relieve himself 
from the obligation to provide a seaworthy ship 
he must do so in clear and unambiguous 
language, which he failed to do in this bill of 
lading.

Junior counsel for the plaintifis has taken the 
point that the defendants failed to give the 
necessary evidence that the stowage was the act of 
the master, officers, crew, or stevedores, either 
singly or combined. I f  that bad been made a part 
of the case from the beginning, it  may be that he 
would have been entitled to rely on that conten
tion ; but, looking at the pleadings and at the way 
the case was conducted, and judging as far as one 
can from the evidence, the examination, and the 
cross-examination, 1 quite agree with what has 
already fallen from the other members ol the 
court, that that'point was really not the point in 
the case in the court below ; it was only raised by 
counsel at the last moment at a time when it was 
not open to him to do so. That being so, one has 
to consider what the position is with regard to 
the rest of the case.

The case for the plaintiffs rests entirely on their 
establishing this alleged unseaworthiness. We 
have been referred to certain cases and it is 
admitted that there is no case which has gone as 
far as the appellants’ contention, and, without 
expressing any opinion as to what constitutes 
unseaworthiness, it  is sufficient to say tliafc in 
this case, if it be unseaworthiness at all, it is 
unseaworthiness using that term in a particularly 
narrow sense. But even if the appellants could 
establish unseaworthiness, they have got to take 
the next step, which is to show that they bring 
themselves within the principle I  have stated, and 
that the respondents have failed to indicate 
in sufficiently clear and unambiguous language 
that they seek to protect themselves by the clause 
in the bill of lading from the particular act or 
class of act of which the appellants are complain
ing. Upon that point it  seemB to me that the 
appellants fail.

The complaint here is negligent stowage, 
negligent stowage which is said to amount to 
unseaworthiness. I  fail to see that there is

anything wanting in the language used, that it  
can be said to be either ambiguous or wanting m 
clearness when the shipowner provides that with 
regard to stowage he will not be responsible tor 
the act of the stevedore or the master or the 
officers.

In  my opinion, in this case, this appeal fails, 
and fails upon the ground that the shipowner has 
clearly and in unambiguous language protected 
himself against the very class of act of which the 
appellants complain.

Solicitors for the appellants, McKenna  and Go. 
Solicitors for the respondents, BottereU and 

Roche.

J u ly  4 and 5, 1916.
(Before Sw in e e n  E a d t , P h il l im o r e , and 

B a n k e s , L.JJ.)
T h e  P o l z e a t h . (a)

A P P E A L  FR O M  T H E  A D M IR A L T Y  D IV IS IO N .

R igh t to register a ship as a B rit is h  sh ip—8h ip  
owned by a lim ite d  company registered m  
Eng land  — P rin c ip a l place o f business o f the 
company — Control o f company in  Germany — 
Forfe itu re  o f ship— Position o f B rit is h  share
holders in  the company owning the fo rfe ited  
ship— Merchant Shipp ing Act 1894 (57 & 58 
Viet. c. 60), ss. 1, 9, 76—Merchant Shipp ing A ct 
1906 (6 Edw. 7, c. 48), s. 51.

A  ship owned by a lim ited  company was registered 
as a B r it is h  ship. A  doubt having arisen as to 
whether the ship was r ig h tly  registered as a 
B r it is h  ship, in q u iry  was made by the Registrar 
of Shipp ing at the port o f registry of the ship  
under sect. 51 of the M erchant Shipp ing Act 1906 
as to whether the ship was r ig h tly  registered. 
I t  appeared tha t the business o f the company was 
controlled by a German, who was a naturalised  
B rit is h  subject, and who had, resided in  H am 
burg fo r  some considerable tim e before and after 
the outbreak o f war. Proceedings were then 
ins titu ted , asking fo r  the fo rfe itu re  o f the ship. 
Barqrave Deane, J. declared the ship to be 
fo rfe ited  to the Crown, and subsequently allowed 
the B r it is h  shareholders to intervene m  the p ro
ceedings to protect the ir interests, but refused to 
order tha t when the ship was sold they should be 
qranted an amount out of the sum realised by 
the sale proportionate to the ir interest in  the 
company. The company and the B r it is h  share
holders appealed. . . .

Held, by the Court o f Appeal, a ffirm ing the decision 
o f Bargrave Deane, J . tha t the ship was r ig h tly  
fo rfe ited  to the Crown, as the general super
intendence o f the business was carried on in  
Hamburg and the company was controlled fro m  
Hamburg.

H eld, fu rth e r, tha t the B r it is h  shareholders were 
not entitled to intervene in  the proceedings, and 
tha t the court had no power to order any pay
ment to be made to them when the ship was 
sold.

A p p e a l  from a decision of Bargrave Deane, J . 
holding that the steamship Polzeath was subject 
to forfeiture to the Crown, and further holding 
that the court could not grant certain relief to

g il Reported by L. F. C. Dakby, EBq., Barrister-at-L.w,
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the British shareholders in the oompany which 
owned the Polzeath.

The plaintiff in the action was W . 0. Searley; 
the defendants were the owners of the steamship 
Polzeath.

The plaintiff was an officer of customs and 
excise. In  Oct. 1914 the steamship Polzeath, 
which was then named the W alter Dammeyer, was 
registered as a British ship at the port of King’s 
Lynn, in Norfolk, in the name of the Lynn and 
Hamburg Steamship Oompany. The Commis
sioners of Customs being doubtful whether the 
ship was entitled to be registered as a British 
Bhip, directed the plaintiff, who was acting as 
registrar of shipping at King’s Lynn, to require 
evidence to be given to his satisfaction within 
thirty days that the said ship was entitled to be 
registered as a British ship. The plaintiff, on 
the 2nd Nov. 1914, wrote requiring the company 
to give evidence to his satisfaction within thirty 
days from that date that the ship was entitled to 
be registered as a British ship. The statement 
of claim alleged that no satisfactory evidence was 
given within that time, and the plaintiff claimed 
a declaration that the said ship, with her tackle, 
apparel, and furniture, became and was forfeited 
to His Majesty, or that the said ship should be 
forfeited to His Majesty and might be sold by 
the marshal of the court.

The defendants by their defence alleged that 
the ship was owned by the Lynn and Hamburg 
Steamship Company; that the company was duly 
formed under the Companies Acts in 1888, and 
had its registered office and principal place of 
business in England. They alleged that the 
steamship was duly registered as a British ship 
in 1911. They denied that no satifactory 
evidence nad been given as to the title of the ship 
to be registered, and alleged that the plaintiff 
was not entitled to the declaration or judgment 
claimed.

The Attorney-General (Sir F. E . Smith, K.C.), 
Leslie Scott, K.C„ and J. Wylie, for the plaintiff, 
contended that the principal place of business of 
the company was in Hamburg, and, in addition to 
the sections of the Act of Parliament set out in the 
judgment of Swinfen Eady, L  J., referred to the 
following authorities:

De Beers v. Howe, 95 L . T . Rep. 2 2 1 ; (1906) A . C.
455 ;

San P au lo  R a ilw a y  Company v. C arter, 73 L . T .
Rep. 538 ; (1896) A . C. 31 ;

A m erican Thread Company  v. Joyce, 108 L . T .
Rep. 353 ; 29 Tim es L . Rep. 266;

P a lm er  v. Caledonian R a ilw a y  Company, 66 L . T .
Rep. 771 ; (1892) Q. B. 823;

D icey ’s C onflio t o f Laws, ru le  19, p. 160;
L in d le y  on Companies, 6 th  ed it., p. 1223.

M acK innon, K.C. and Dunlop, for the company, 
contended that the principal place of business of 
the company was at King’s Lynn, and that the 
vessel was managed at King’s Lynn.

Judgment was reserved and was delivered by 
Bargrave Deane, J. on the 28th March 1916.

B a r g r a v e  D e a n e , J.—Before and on the 
30th Oct. 1914 a vessel named the W alter 
Dammeyer was registered as a British ship at the 
port of K ing’s Lynn, Norfolk, in the name of 
the Lynn and Hamburg Steamship Company 
Limited.

The Lynn and Hamburg Steamship Company 
Limited was duly formed under the Companies 
Acts in 1888, and has its registered office and 
principal place of business in England. So far 
as appears in the evidence, the W alter Dammeyer 
is the only steamship owned by this company. She 
was registered as a British ship in 1911, and her 
port of registry was and is King’s Lynn, in 
Norfolk.

According to the declaration of A rthur Lyon 
Tassell, the manager of the said company, dated 
the 19th Nov. 1914, the shares in the said company 
are held by fourteen persons in all, four of .whom 
are directors—namely: Hermann Dammeyer, of 
Ham burg; G. A. Meves, of London; Henry 
Ruffer, of London; and Carl Breithan, of 
Hamburg.

The fourteen shareholders a r e -
Shares.

(1) Hermann Dammeyer, Hamburg ...........  845
(2) Gertrude Dammeyer, his w ife ....................  6
(3) Carl Breithan, H a m b u rg ............................. 50
(4) Henry Ruffer, London ....................  ... 160
(5) W alter Savage, Hamburg............................  2
(6) G. A . Meves, London..................................... 100
(7) H allack and Bond, Cambridge.................... 10
(8) Helene Schrader, Brunswick ....................  10
(9) Frederick Cleves, London............................. 10

(10) Charles Ford, St. Leonards-on-Sea...........  16
(11) A lfred  Bone, Streatham H il l  ..................  1
(12) George Charles Vasmer, London ............ 210
(13) Charles John Bailey, L o n d o n ....................  150
(14) Thomas G. B ilton, W allington, Snrrey ... 40

1610

The four directors, according to Mr. Tassell, 
are:

D am m eyer: A  na tura lised  B r it is h  subjeot, liv in g  in  
London t i l l  s ix  o r seven years ago, when he w ent w ith  
W a lte r Savage, the  secretary o f the  oompany, to  
H am burg , where he has live d  ever Bince. W hen w ar 
broke ou t the secretary was in te rned by  the German 
au tho rities , b u t Dam m eyer has remained a t lib e r ty  in  
H am burg .

Meves : A  B r it is h  subjeot, born and liv in g  in  London.
R u ffe r : A  na tura lised B r it is h  subjeot, 1891, o f Swiss 

o r ig in , b u t bo rn  in  France.
B re ith a n : A  German subjeot, l iv in g  in  H am burg .

I  have no doubt, from the history of Dammeyer, 
and the fact that he is now living freely in 
Hamburg, though the secretary, who lived with 
him there, has been interned, that though natu
ralised here he is recognised as a German subject 
by the German authorities.

I t  was proved to my satisfaction that 
Dammeyer has been to all intents and purposes 
an autocrat in managing the affairs of this 
so-called English company from Hamburg before 
and since the war, and especially in the manage
ment of the only steamship belonging to this 
steamship company.

The correspondence and minute book of the 
company show this, but I  do not propose to go 
through them in detail in my judgment. They 
were put in evidence before me.

I  am satisfied that this company, though 
nominally composed of these fourteen share
holders, of whom four were directors (of whom 
two were Germans), was entirely managed and 
directed from Hamburg by Hermann Dammeyer. 
The declaration of Mr. Tassell shows that when 
the London directors wished to let the ship on
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charter, Mr. Dammeyer, by his agent in Holland, 
peremptorily forbade it, with the result that the 
London directors at once submitted and aban-

d°Thethname of the ship was subsequently 
changed from that of W alter Dammeyer to 
Polzeath, and she is now in the hands of t e

A o“ iroarUabout the 30th Oct. 1914, after war had 
been declared between this country and Germany, 
the plaintiff Walter Charles Searley, acting 
Registrar of Shipping at King’s Lynn, pursuant 
to sect. 51 of 6 Edw. 7, c. 48, required from Mr. 
Tassell, the manager at King’s Lyn n , evidence to 
be given to his satisfaction that the ship was 
entitled to be registered as a British ship, and 
M r Tassell made the declaration and furnished 
the other information to which I  have before

reNot0dbeing satisfied, M r ,  Searley- commenced 
..pHon under the provisions of the Merchant 

SMppTng l c t  l894 (57P& 58 T ick  c. 60) ss 1 69, 
71, and 76), to have the ship declared forfeit to

H  T he Question I  have to ask myself is whether 
the Polzeath is entitled to her registry as a 
British ship, or whether she is in fact a German 
shin assuming a British character and using the 
British flag wrongfully, being, in fact, subject to 
the orders and direction of a company German 
£  feefing and controlled by a German resident

a T S o n  has been called to several decisions 
as te what is to be looked to in order to ascertain 
the true character of this so-called English com
pany and English ship. These cases are*•^ Z n  
v. Caledonian R a ilw ay Company (uhi sup ), San 
Paulo R a ilw ay Company v. Carter (ubi sup ), and 
De Beers Consolidated M ines L im ite d  v. Rowe

(“ The“ cases come to this, that to decide the true 
character and entity of a business or company 
you must ascertain where the motive or directing 
force of the business or company comes trom ; in 
other words, where the real life is, and no w er 
the limbs move to give effect to that living
motive power. . . ,

The whole of the documents in this ca.se point 
to M r. Hermann Dammeyer as the life and 
driving force of this so-called English company 
and director of the use to which this single ship 
of the company is to be put, and the English 
shareholders and directors as mere puppets pulled 
, , • „(-rings. In  my opinion, the whole history
of this gentleman, although he has been_ natu- 
ralised in this country, leads me to the belief that 
he still considers himself a German, and by 
residing at Hamburg during this war without 
molestation by the German authorities he is 
recognised by them as a German subject, and as 
such8 must be considered in this court, and the 

_ „nA ahiD which he so controls aro net 
entidedyto registration as an English company

0ri t h S o l i d S r e  the Polzeath to be forfeited

t0There^wil^be judgment for the plaintiff with

°°June  8 1916.— Raeburn moved the court on 
behalf of the British shareholders in the company, 
asking that they might be made parties to the 
suit, and that the court should hear an applica

t io n  i n  s u p p o r t  o f  t h e i r  m te re B t. I f t h e  B n t ia h  
s h a re h o ld e rs  w e re  m a de  p a r t ie s  to  th e  p roceed  
in g s  th e y  w o u ld  ask  f o r  a n  o rd e r  t h a t  th e  f o r  
fe f tu re  o f  th e  s h ip  s h o u ld  n o t  e n ta i l  th e  f.o r fe l^ ®  
o f  t h e ir  in te re s t  in  h e r. T h e  q u e s tio n s  ra is e d  w ere  
w h e th e r th e  c o u r t  h a d  p o w e r to  m a k e  a^ r  th e  
o rd e r  • w h e th e r, i f  th e  c o u r t  h a d  su ch  p o w e r, th e  
c o u r t  w o u ld , u n d e r  th e  cn -cum sta nces , e xe rc ise  i t ,  
a n d  w h a t  th e  n a tu re  o f  th e  r e l ie f  o u g h t  to  b ^  I t  
is  s u b m it te d  t h a t  th e  c o u r t  has p o w e r to  m a k e  an  
o rd e r  to  p r o te c t  th e  B r i t i s h  s h a re h o ld e rs  u n d e r
sect 76 (1) of the Merchant Shipping Act 1894, 
whichProvided that “ where any ship has either 
wholfyfor as to any share therein, become subject

forfeiture • • the court may . • •
L k e  such order in the case as to the court seems 
iiist ” The circumstances were such that, it tne 
court had power to make the order, the court 
should make it for the British ^arehoiders who 
held 699 shares out of a total 1610 in the 
pany, could have done nothing to prevent the 
managing director from adopting rB , BGBAVE 
which resulted in the forfeiture. [B akgbave 
D e a n e  J —Could they not have got rid of the 
managing director ?] I t  might have been possible 
but the action of the British shareholders m not 
doing so was not a matter which should tea
a g a in s t th e m , as th e  c i r c u m s ta n c e s w e r e s o n o e l
W ith regard to the nature of the reliet tnax 
might b ! granted, the shareholders submitted 
that when the Crown sold the t Qf
shareholders should receive an amount out ot
the sum realised proportionate to their holding 
in the company.

Leslie Scott, K.C. and James J W  
Crown—The ship was owned by the defendan 
company. The shareholders in the 0° “ Pa“y^ abe 
no locus stand i whatever, and oug ds
made parties to the proceedings.
“ m a k e  s u ch  o rd e r  in  th e  c a s e ’ m  s e c t  7b (1) 
re fe r re d  to  th e  case b e fo re  th e  c o M t  a n d  t h a t  
case was n o t  c o n c e rn e d  w i th  th e  r ig h ts  o  
in d iv id u a l  s h a re h o ld e rs , i t  o n ly .<d e a lt w ’b h  th e  
q u e s tio n  w h e th e r  a  c o m p a n y  o w n in g  s n b ie c t
a  b o d y  c o rp o ra te  e s ta b lis h e d  n n d e r  an  
to  th e  la w s  o f  som e p a r t  o f  H is  M a je s ty
dominions, and having its court
ness in those dominions. As to whether the court 
should make an order in favour of the Bntish 
shareholders. Even if thecourt had thepower to

eTerceisfien l apno 0w erein  ' f a v o u r  o T  th e  s h a re h o ld e rs  

because th e y  h a d . ^ “ ^ / ^ K ^ d o m n i o n s ,

S r r e tob r t k i n S ee la w  in
c o u r t  s h o u ld  n o t  m a ke  th e  o rd e r  aske d  f o r  by
th e  a p p lic a n ts .

Raeburn i n  re p ly .

B a r g b a v e  D e a n e , J . - I  w i l l  g iv e  th e  ® ri^  
s h a re h o ld e rs  leave  to  becom e p a r t ie s  to  th e  p r  
ce e d in g s . T h e  q u e s tio n  w h ic h  I  ha ve  n o w  to  
d e te rm in e  is  w h e th e r  I  ca n  d is c r im in a te  be tw een  
th e  B r i t i s h  s h a re h o ld e rs  a n d  th e  G d r “ “ , 
h o ld e rs  in  th e  c o m p a n y  w h ic h  o w n s  th is  sh ip , 
d o  n o t  t h in k  I  c a n  d is c r im in a te .  M y  v ie w  is  
t h a t  th e  B r i t i s h  s h a re h o ld e rs  h a d  *b e  r i g h t  i f  
th e y  h a d  l ik e d  to  exe rc ise  i t  as soon a s th e y to u n d  
t h a t  th e  p r in c ip a l  p la c e  o f  bu s in ess  o f  c o m 
p a n y  w as n o t  in  a  p la ce  in  H is  M a je s ty  s 
d o m in io n s , t o  ha ve  h a d  th e  a d m in is t r a t io n  o f
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the company taken out of the hands of the 
managing director.

They did nothing of this kind, but allowed 
things to go on as before, therefore I  think I  
ought not to grant them any relief even if I  
have the power to do so.

The ship having been forfeited to the Crown 
it  is, of course, open to the Crown to exercise 
that consideration towards the British share
holders which the Crown in its clemency may 
tbiDk they are entitled to.

I  must reject this motion with costs.
The company and the British shareholders 

appealed from the decision of Bargrave 
Beane, J.

M acK innon, K.C. and Dunlop  for the appel
lants, the owners of the Polzeath.

The Attorney-General (Sir B. E. Smith, K.C), 
Leslie Scott, K  C., and J. W ylie  for the respon
dent.

The arguments were the same as in the court 
below, and, in addition to the cases cited in the 
court below, the following was cited :

The A nnanda le , 37 L . T . Rep. 139 ; 3 Asp. M ar.
L a w  Cas. 489 ; 2 Prob. D iv . 218.

Sw ih f e n  E a d y , L.J.—The question raised by 
this appeal is whether the ship that was formerly 
called the W alter Dammeyer, but since she has 
been chartered by the British Government, has 
been called the Polzeath, was rightly pronounced 
by the judgment now under appeal to have been 
forfeited.

The proceedings have been taken under the 
Merchant Shipping Acts to sustain a cause of 
forfeiture of the ship to the Crown. I t  is pro
vided by the Merchant Shipping Act 1906, s. 51, 
sub-sect. 1, that:

W here i t  appears to  the  Commissioners o f Customs 
th a t there is any doubt as to  the  t i t le  o f any ship 
registered as a B r it is h  ship to  be so registered, they 
may d ire c t the re g is tra r of the  p o rt o f re g is try  o f the 
ship to  requ ire  evidence to  be given to  h is satisfaction 
th a t the ship is en title d  to  be registered as a B r it is h  
ship.

And then by sub-sect. 2 :
I f  w ith in  suoh tim e , n o t less tha n  th i r t y  days, as the 

commissioners fix , sa tis fac to ry  evidence o f the t i t le  o f 
the  ship to  be registered is no t so given, the ship sha ll 
be subject to  fo rfe itu re  under p a rt 1 o f the  p r in c ip a l 
A c t.

Part 1 of the principal Act (Merchant Ship
ping Act 1894) provides, by sect. 76, th a t:

W here any ship has e ither w h o lly  o r as to  any share 
the re in  become subject to  fo rfe itu re  under th is  p a rt o f 
th is  A o t, (a) any commissioned officer on fu l l  pay in  the 
m ilita ry  or naval service o f H e r M a je s ty ; (6) any officer 
o f customs in  H e r M a jesty ’s dom in ions; o r (c) any 
B r it is h  Consular offioer, m ay seize and deta in the  ship 
and b rin g  her fo r ad jud ica tion  before the  H ig h  C ourt in  
E ngland o r Ire land , o r before the  C ourt o f Sessions in  
Scotland and elsewhere before any C olon ia l C ourt o f 
A d m ira lty , or V ice -A d m ira lty  C ourt in  H e r M a je s ty ’s 
dominions, and the cou rt m ay thereupon adjudge the 
ship w ith  her tackle , apparel and fu rn itu re  to  be fo r 
fe ited  to  H e r M a jesty  and make such order in  the  case 
as to  the co u rt seems ju s t, and may aw ard to  the officer 
b rin g in g  in  the  ship fo r ad jud ica tion  suoh po rtion  o f the 
proceeds o f the sale o f the ship o r any share the re in  as 
the cou rt th in k  fit .

[C t . o f  A p p .

Now the qualification for owning British Bhips 
contained in sect. 1 of the Merchant Shipping 
Act 1894 provides that :

A  ship sha ll no t be deemed to  be a B r it is h  ship nnless 
owned w h o lly  b y  persons o f the fo llo w in g  description in  
th is  A c t re ferred to  as persons qua lified  to  be owners o f 
B r it is h  ships.

And then clause D  of that section extends to
Bodies corporate established under and sub ject to  

the  law s o f some p a rt o f H e r M a jesty ’s dominions, and 
having  th e ir  p r in c ip a l place o f business in  those 
dom inions.

And sect. 9, which provides for the declaration 
of ownership that has to be made on registry of a 
British Bhip, provides that :

A  person sha ll n o t be en title d  to  be registered as 
owner o f a ship o r o f a share the re in  u n t i l  he, or in  the  
case of a corpora tion the person authorised by th is  A c t 
to  make declarations on beha lf o f the  corpora tion, has 
made and signed a decla ration o f ownership, re fe rr in g  to  
the ship as described in  the  certifica te  o f the surveyor, 
and con ta in ing  the  fo llo w in g  pa rticu la rs .

And then sub-sect. 1 :
A  statem ent o f h is  qua lifica tions to  own a B r it is h  

Bhip, o r in  the  case o f a corpora tion o f suoh c ircum 
stances o f the co n s titu tio n  and business thereof as prove 
i t  to  be qualified to  own a B r it is h  ship.

I  refer to sub-sect. 1 of sect. 9 as aiding the 
construction of clause D  of sect. 1, which pro
vides that the body corporate must have its 
principal place of business in Her Majesty’s 
Dominions.

I t  is claimed that in the present case the com
pany’s ship was not properly registered in the 
name of the defendant company, which has not, 
as is alleged, its principal place of business in Her 
Majesty’s dominions. The company is registered 
under theEnglishCompanies Acts, and at one time 
its principal place of business was in England. 
The case made against the company is that at all 
material times its principal place of business has 
been not in England, butin  Hamburg. In  con
sidering what is the principal place of business of 
a company, assistance is derived from the case of 
Palm er v. Caledonian R a ilw ay Company (ubi sup.). 
There the words that were being considered were 
the principal office or one of the principal offices 
of a railway company. Lord Esher, then Master 
of the Rolls, said : “ I  should have thought 
without any authority that the principal office of 
the company must be the place at which the busi
ness of the company is controlled and managed. 
The only office that answers this description is the 
company’s office at Glasgow. No part of the 
business of the company is controlled or managed, 
in the sense that it is independently controlled or 
managed, at Carlisle.”

The point there was whether service upon the 
company at Carlisle was a good service upon the 
company at one of their principal offices, and 
LopeB, L.J. said: “ What I  understand by prin
cipal office is that office where the general super
intendence and management of the business 
of the railway is carried on. . . .”

And so here, in considering what is the principal 
place of business of the company, one has to con
sider the centre from which instructions are given, 
and from which control is exercised on behalf 
of the company over the employees of and busi
ness of the company, and where control is 
exercised and the centre from which the oompany

T h e  P o l z e a t h .
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is managed without any farther control except 
Buch control as every company or the directors ot 
the company are liable to by the larger bony 
which they represent—the shareholders ot the 
company in general meeting.

To apply these considerations to the tacts ot 
this case, it  appears that the Lynn and Hamburg 
Steamship Company Limited, being an English 
limited company, has an issued capital ot lb  to 
shares. Of those shares one person, Hermann 
Dammeyer, owns more than half, so that as the 
voting power is a vote per share, each share 
carrying a vote, he controls the company in the 
sense that in general meeting he could carry by 
a majority of votes any proposition, and no vote 
adverse to his view could be carried in general 
meeting. His wife holds six shaies, and there is 
another gentleman, Carl Breithan, a German, 
also living in Hamburg, who holdls fifty shares. 
Thus Dammeyer, his wife, and Breithan hold 
901 shares out of the total of 1610. Those three 
persons are German subjects. They hold an 
absolute majority of the shares, and in that way 
hold the control of the company.

There are, or were, until the outbreak ot war, 
four directors, Mr. Dammeyer, Mr. Breithan, the 
two German gentlemen, and Mr. Henry KuEer 
and Mr. G. A. Meves, both of whom reside in 
England. The German director, Dammeyer, is 
chairman of the board, and as such, according to 
the constitution of the company, has a casting 
vote in case of equality of votes on the board. 
I f  therefore the two German directors were to 
take one view at a board meeting, and the two 
English directors another, then Mr. Dammeyer s 
view, by reason of his being chairman and having
a casting vote, would prevail.

U ntil some six or seven years before the year 
1914—the year in which the answers are given to 
certain questions—Mr. Dammeyer was in Eng
land, but at that time, which would make it 
either 1907 or 1908, Mr. Dammeyer removed to 
Germany, and took up his residence in Hamburg. 
The secretary of the company, Mr. Savage, also 
went with Mr. Dammeyer to Hamburg. Hg has 
remained ever sinoe as the paid secretary of the 
company. Upon the outbreak of the war it  
appears that Mr. Savage, who is English, was 
interned in Germany at Ruhleben, and remains 
interned. Mr. Dammeyer apparently is treated 
in Germany as a German subject, notwithstand
ing his English naturalisation, and is at large in

H  I n  o rd e r  to  see th e  w a y  in  w h ic h  a n d  th e  c e n tre  
f r o m  w h ic h  th e  c o m p a n y  has h i th e r to  been 
m a n a g e d , th e  f i r s t  sou rce  o f  in fo r m a t io n  to  w h ic h  
one w o u ld  t u r n  in  th e  o r d in a r y  co u rse  w o u ld  be 
th e  m in u te -b o o k , w h ic h  c o n ta in s  th e  re c o rd  o t  
th e  m e e tin g s  o f  th e  b o a rd  a n d  w h a t  w as d o n e  a t  
th e m . B u t  th e  m in u te -b o o k  is  n o t  fo r th c o m in g .  
I t  w o u ld  be k e p t  b y  th e  s e c re ta ry , a n d  w e a re  to ld  
t h a t  i t  is  in  G e rm a n y .

Questions having arisen—perhaps I  will say 
suspicions having arisen—with regard to this 
vessel, at the end of Oct. 1914, the Commis
sioners of Customs and Excise directed the 
registrar of shipping at the port of King’s Lynn 
to make inquiries with regard to her, pursuant to 
sect. 51 of the Merchant Shipping Act 1906, and 
on Nov. 2 the acting collector at King’s Lynn (Mr. 
Searley), as an officer of Customs, wrote to the 
company as follows: “ I  have been directed by

[Ot . of  App.

the Commissioners of Customs and Excise to 
hold an inquiry under the above Act 4he Ltter 
is headed, “ Merchant Shipping Act 1906, s. 51 
—“ as to the title of the steamship W alter 
Dammeyer to be registered as a British ship. 
You are therefore requested to produce evidence in 
order to prove to the satisfaction of the commis
sioners that the above-named vessel is so entitled 
to be registered. The evidence in answer hereto, 
which should be in affidavit form, should embody 
in addition to any other statement you may desire 
to make.” And then there are various matters 
which are set out in the affidavit—statements as 
to six matters that are mentioned in the affidavit.

I t  will be obsorved that this request refers to 
sect. 51 of the Act. I t  requests the company to 
produce evidence that the vessel is entitled to be 
registered as a British ship, and whatever evi
dence they produce is entirely open to them ; they 
may produce as evidence what they plea.se, but, 
in addition to assist them, specific questions are 
asked with regard to certain details of the
evidence. , , ,  . .,

They are asked the names and addresses ot tne 
directors, and where they reside. Then they are 
asked: “ (3) Has an attempt been made to 
charter the ship since the outbreak of war r I f  
so, who gave instructions to do so ? ” Then:
“ (4) Where is the chairman of the company 
and the other German director ? Have they 
communicated in any way with the other directors 
since the outbreak of war? (5) Where is the 
secretary of the company ? Is he taking any 
part in the business ? (6) Is the business of the
company controlled and the management ° f "be 
business conducted at meetings of directors held 
at the registered office of the company at King s 
Lynn ? Who have attended the meetings since 
the outbreak of war ? ”

That letter is answered by Mr. Tasseli, the 
manager of the company. He gives the informa
tion which I  have referred to with regard to the 
directors. As to Mr. Hermann Dammeyer, he 
says • “ This director was, to my knowledge, a 
naturalised British subject during the whole ot 
my acquaintance with him, extending for twenty- 
four years. He resided in London until six or 
seven years ago”—it is in Nov. 1914 that this 
information is given—“ when he went to live at 
Hamburg, and, so far as I  am aware, is still a 
British subject.” Then he say» that Meves, a 
director, is a British subject, that Henry RuEer 
is a naturalised British subject of Swiss origin 
born in France, and that the fourth director, Carl 
Breithan, is a German. Those are the par
ticulars of the two German and the two English 
directors. Then Mr. Tasseli says: “ I  am the 
manager of the company, and reside at King s 
Lynn, and I  am a British subject. The secretary 
of the company, Walter Savage, is a British-born 
subject, and until Mr. Hermann Dammeyer left 
London, resided also in London, but left with Mr. 
Dammeyer, and now resides at Hamburg.” He 
then goes on to say that the company is managed 
by him subject to the control of the directors. 
Then No. 3 is an important question: “ Has an 
attempt been made to charter the ship since the 
outbreak of war P ” He says: “ Since the out
break of war no attempt has been made to charter 
the steamship W alter Dammeyer, although it was 
originally the intention of the London directors 
and myself to engage the vessel in the home
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trade, if profitable employment conld be obtained, 
but Mr. Dammeyer, the director above referred 
to, communicated through a Mr. Sinnema, of 
Amsterdam, with me, and intimated that he did 
not approve of the chartering of the steamer for 
this purpose, but wished the steamer to remain 
in dock ” ; and then he exhibits the corre
spondence.

The Crown relies strongly upon this corre
spondence as showing what, without taking it 
at any fixed date, the real position of affairs is. 
Counsel for the appellants submitted that it 
should be taken roughly as since the war. Since 
the outbreak of war have the control of the com
pany and the principal place of business of the 
company been in Hamburg P In  my opinion we 
cannot look only to what has happened since the 
war. We must consider what the position was 
before the war. But for the moment, looking 
only to what has happened since the war, what is 
the position with regard to the chartering of this 
ship P The two directors being in Hamburg and 
the minute-book being in Hamburg, what took 
place on the outbreak of war was that in an 
informal manner, and in an irregular manner 
according to the constitution of the company, the 
two directors in England called to their aid two 
of the largest shareholders in England, and those 
four persons met from time to time, and with the 
assistance of Mr. Tassell, the manager, purported 
to exercise in England some of the powers of the 
company. The two shareholders had never been 
elected on the board, and it is not suggested that 
they were qualified to act as directors. I t  is not 
suggested that this irregular meeting purporting 
to assume to itself the functions of a board was 
a regular or legal method of carrying on the 
business of the oompany in accordance with its 
constitution, but it  was an honest attempt to do 
the best they could under the circumstances. As 
I  have said, the minute-book is not forthcoming; 
the minute-bcok is in Hamburg ; but they started 
a memorandum-book in which they entered par
ticulars of what this little committee did. One 
of the first things that they resolved upon was 
that this ship, which at the moment was idle, 
should be chartered or worked at a profit, and on 
the 17th Aug. they enter a memorandum of what 
they determined to do; they enter it  as if it  were 
a resolution of the board meeting: “ I t  was fur
ther resolved that the marine and war risk insur
ance be covered over the period to be arranged if 
the steamer can be chartered or worked at a fair 
profit to the company.” Then it  appears that 
on the 26th Aug. Mr. Tassell wrote to Mr. 
Sinnema at Amsterdam — Mr. Sinnema being 
the medium of communication between London 
and Hamburg — and he passed the matter on 
to the chairman of the company in Ham
burg. Mr. Tassell communicated in that way 
the decision at which this committee had arrived 
at the 17th Aug. He said: “ I f  you are com
municating with Mr. Dammeyer please inform him 
that everything is in good order; ” and then the 
letter contains this statement: “ I f  we can cover 
her marine insurance at Lloyd’s later on, at a 
reasonable rate, also the war insurance, and can 
see a chance of running her in the coasting trade 
at a profit, we propose to do so.” As soon as that 
was communicated to the chairman of the 
company the authority of the chairman was 
immediately put in force, and the next thing was

a telegram of the 1st Sept. I t  was apparently a 
telegram sent from Hamburg to Amsterdam, and 
from Amsterdam to London. Sinnema on the 
1st Sept, telegraphs : “ Dammeyer telegraphs not 
to charter steamer. Expect letter.— Sin n e m a .”  
The next day there is a letter. I  suppose it is sent 
by the chairman, Dammeyer, to M r. Tassell, but, 
obviously, through Amsterdam. On the 2nd Sept, 
the chairman says : “ Referring to my yesterday’s 
communication, kindly put forward to you by Mr. 
Sinnema, I  wish to tell you once more that I  will 
not run any risk with the steamer in the way of a 
charter or employing the vessel in any way during 
present hostilities. To cover all the risks seems 
to me simply impossible, and anyhow, if covered 
not safe enough for us.” The chairman was 
manifestly exercising the control from Hamburg 
over the affairs of the company. On the 4th Sept. 
Sinnema wrote further: “ Mr. Dammeyer is of 
opinion that the employment of the steamer 
during the war is subject to too much risk, and 
without mentioning that the insurers (Lloyd’s), 
under circumstances, could not be safe enough for 
the insurance accounts, the high war premiums will 
make a remunerating business impossible. Mr. 
D. therefore does not agree previously the char
tering of the steamer for coasting trade, and begs 
to let the steamer in dock ”—that is to say, the 
steamer is to remain in dock—“ awaiting the 
further development.” On the 8th Sept, there is 
a letter from Mr. Tassell in answer to th is: “ I  
have this morning received your letter of 4th 
instant ” from Sinnema. “ W ill you kindly 
inform Mr. Dammeyer that his instructions with 
reference to the steamer shall be carried out, and 
that we will keep her in dock during the present 
hostilities, unless requisitioned by the Govern
ment, which is not probable.” Therefore, not
withstanding the resolution of the 17th Aug. of 
the informal committee in London, it  is 
overridden by Mr. Dammeyer, and for the rest 
of that year nothing further is heard about 
chartering or working the vessel. Mr. TasBell 
was as good as his word, and the chairman’s 
instructions with regard to the steamer were 
carried out.

The next question is with reference to the 
financial control. Having regard to the letter 
of the 8th Sept. 1914 and to Mr. Tassell’s answers, 
it  seems to me to be manifest that the company 
has three banking accounts, Nos. 1, 2, 3. Nos. 2 
and 3 were apparently only fed from No. 1 
account. They were operated upon by the 
manager of the company for local payments, 
and they were small matters, apparently, which 
were left in the control of the manager. The 
principal account of the company is the No. 1. 
Having regard to what is stated, I  think it cannot 
be doubted that up to the outbreak of war the 
cheques were all signed by two directors in Ham
burg ; but whatever cheques were signed they 
were all countersigned by the secretary, who was 
resident in Hamburg, acting under the chair
man’s instructions. Therefore the financial con
trol was in Hamburg. True it is that after the 
outbreak of war, as the banking account is here, 
an arrangement had to be made with the bank, 
and an arrangement was made under which 
cheques drawn on No. 1 account and signed by 
two directors, with Mr. Tassell countersigning, 
were honoured. But that was only in conse
quence of a special arrangement made after the
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outbreak of war, and was not the case up to 
the commencement of the war; and I  think 
upon'the evidence it cannot be doubted that 
the real position was that all the financial 
control was exercised in Hamburg, where the 
secretary lived and where all the cheques were 
countersigned.

Then there was a c jestion with regard to tne 
insurance of the ship, and so late as the 14th O it. 
1914 instructions are being given through Mr. 
Sinnema by the chairman in Hamburg with 
regard to insurance. He is directing matters. 
On that date Sinnema writes : “ To-day I  have 
to write you at the request of Mr. Dammeyer ; 
and then, in inverted commas, is set out Dam- 
mejer’s instructions : “ As regards the steamer, 
which as you know has to remain in dock until 
my farther orders, I  wish to see her covered 
against war risk. Seeing ,thiB risk being a 
harbour risk only, the rate is bound to b» very 
moderate, and I  should he glad to hear from you 
the rate for three and six months on, say, ld.OUtK. 
On receipt of your reply I  will give you instruc
tio n .”_I, the chairman of the company. I t
cannot be doubted when regard is had to the 
facts of the case, that both before and after 
the war, and at all the material dates, the 
control and management of this company were in
Hamburg. , , ,. ,,

I t  waB suggested that perhaps at one time the 
questions that were addressed by tbe officer of 
customs did not point to the case that is now 
raised ; but that cannot be maintained, because 
the second request for information is in this 
form - “ Is not Mr. Hermann Dammeyer the 
managing director of the company, and has not 
he had virtual control of the vessel both prior 
to the outbreak of war and subsequently F 
and “ How long has the secretary resided in 
Hamburg ? ” Those questions point directly 
to the virtual control and management, and 
ask whether both before and Bince the war 
they have not been in Hamburg. Mr. Tassell 
answered that, no doubt, to the best of his ability. 
He says: “ Mr. Dammeyer is chairman of the 
directors of the company, not managing director. 
The company has never to my knowledge ever 
had a managing director. The manager at King s 
Lynn has always practically had a free hand as to 
chartering steamers, surveys, repairs, freights, 
arranging officers and crews. &c., advising M r, 
Dammeyer as chairman of directors what has 
been done.” That is to say, he acte under the 
direction of the chairman at Hamburg. To the 
question whether Dammeyer had not had virtual 
control both before and after the war, the further- 
answer is : “ Mr. Dammeyer has not had virtual 
control since outbreak of war ”—since.

Then a further question was put in regard to 
the meeting of the directors; and reading care
fully what Mr. Tassell says— I  have no doubt that 
he did the best he could for his company—I  think 
it  is manifest that until the outbreak of war, 
except for one meeting of the board yearly m 
London, all the meetings of the board were held 
in Hamburg. He is asked where they are held, 
the question being : “ Is the business of the com
pany controlled and the management ot the 
business conducted at meetings of the directors held 
at the registered office F Who have attended the 
meetings P ” He answers it in this way : The 
business of the company is controlled at meetings

V ol. X I I I . ,  isr. S.

of the directors, one of which, until the outbreak 
of war, was held yearly in London.” But where 
were all the other meetings held ? The obvious 
inference is, at Hamburg. Then he says : ' Since 
then all the directors meetings have been held in 
London”—that is, since the outbreak of war—
“ not at the registered offices of the company at 
King’s Lynn. These meetings have been attended 
by the two English directors above referred to, by 
me as manager of the company, and by two of 
the largest English shareholders, Mr. Yasmer and
Mr. Bilton.” _ ,, . , . . .  .

Under those circumstances I  think it is clear 
to demonstration that both before and since the 
war the principal place of business of this com
pany has been Hamburg ; and that being so, 1 
am of opinion that the conclusion of fact at which 
the judge below arrived was right, and that the 
evidence which the court has to consider is not 
satisfactory of the title of the ship to be 
registered as a British ship. I  think it is 
clear that the principal place of business ot 
the defendant company is not within the 
British dominions, but in Hamburg. I t  is 
true that many of its operations are carried 
on in England. In  addition to owning tbe 
Bhip, it  appears to have carried on a consider
able business as a trader both in coal and in sugar, 
and it may well bs, as regards the purchase and 
shipment of coal, that the details were arranged 
in England ; with regard to the purcuase and 
export of sugar from Hamburg, probably all the 
arrangements were made in Hamburg. One has 
to consider upon the evidence where is the 
principal place of business. I  am satisfied that 
the principal place of business is not within His 
Majesty’s dominions. The ship, therefore, is not 
entitled to be registered as a British ship, and 
the judgment below condemning the ship to for
feiture was right and must stand.

P h il l im o r e , L.J.—I  agree that this appeal 
must fail. On the 8th March 1911 the appellant 
company was registered with the collector of 
customs at King’s Lynn as the owner of a ship 
intended to be a British ship. The appellant 
company, being a body corporate, in order to 
entitle itself to own a British ship, had to be one 
established under and subject to the laws ot some 
part of His Majesty’s dominions, and having its 
principal place of business in those dominions. 
And, having regard to sect. 9, which establishes 
the procedure by which a ship is to get upon the 
register or by which an owner is to get upon the 
register in respect of a ship, it  appears that the 
corporation must at the time it seeks registration, 
and to enable it  to get the registration, have the 
same conditions—I  use the expression of the 
section—the same “ circumstances of the consti
tution and business as prove it to be qualified to 
own a British ship ’’—that is under sect. 1 of the 
Act of 1894. A t that time the constitution of 
the company was as stated by Swinfen Eady, L.J. 
The majority of the shares were held by Mr. 
Dammeyer. Other shares were held by other 
Germans. One of the three directors and share
holders was a German resident at Hamburg; 
Mr. Dammeyer had moved to Hamburg some 
years before, and had taken the secretary with 
him. From the time that Mr. Dammeyer had 
moved to Hamburg, which was before tbe time 
the English ship waB purchased and registered, 
only one meeting of directors had been held in

4 H
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England. The general meeting of the company 
held also been held in England, bat it  was 
evident that there were other meetings of directors, 
aDd that, as they were not held in England, they 
must have been held in Hamburg. On those 
facts and other facts it is, to my mind, plain that 
until the outbreak of war the principal place of 
business of this company was not in His 
Majesty’s dominions, but was at Hamburg.

As regards the state of things since the war, 
there is, I  think, more difficulty, and the appel
lants have fastened upon that point and have 
said that the duty of the court is not to inquire 
whether the ship at some previous stage was 
entitled to be registered, using the words of 
sect. 51 of the Merchant Shipping Act 1906, but 
whether she had a title to be registered at the 
time when the inquiry was made. I  think it right 
to construe sect. 51 as meaning that the inquiry 
is as to the title of the ship to be on the register, 
not to have been put upon the register—that the 
word “ register ” is not to be considered as a verb 
of motion denoting the act of putting on the 
register, but a static verb, remaining or being 
upon the register, and that it is right to say that 
the inquiry is whether there is a title of the ship 
to be on the register. That expresses, I  think, 
exactly what I  mean.

That being so, I  will, for the purposes of this 
case only, assume the argument of the appellants 
that the fact that at some previous stage the ship 
was not entitled to be upon the register is imma
terial—that is, immaterial for this particular form 
of procedure, though it might be possible for the 
Crown, if they would establish a case under sect. 69 
of the Merchant Shipping Act of 1894, to proceed 
for forfeiture under that section, upon the sup
position that the ruling in the case of the Annan- 
dale (ub i sup.) applies to the latter Act of 1906— 
a point upon which I  desire to express no opinion.

Assuming, however, all that in favour of the 
appellants, I  cannot get over the difficulty that, 
to be upon the register, the ship must have been 
lawfully put there; and, in my view, one must not 
neglect the initial stage when she was put upon 
the register for the first time, and at that time 
the company was not qualified to own a British 
ship or to be put upon the register as owning a 
British ship, because the circumstances were the 
same as they were from that time forward until 
the outbreak of war, and those circumstances 
were such that the company had its principal 
place of business at Hamburg. That, in my 
judgment, is enough to decide this case, and I  am 
personally rather glad to be able to'put it  upon 
that ground, but I  do not dissent from the view 
of Swinfen Eady, L.J., that upon the whole, 
though the case is much more arguable since the 
war than it was before the war, the principal 
place of business, which was at Hamburg, has not 
been moved from Hamburg since the war, and, 
therefore, that the corporation still has de facto, 
if  not de ju re, its principal place of business at 
Hamburg.

I  cannot part from this case, however, without 
dealing with one other matter. I t  was contended 
by the Grown in the court below that the only 
evidence admissible upon this inquiry was the 
information supplied to the registrar. I t  waB so 
ruled by the judge, but it  was ruled with the 
consent of counsel for the company, and no point 
has been made on this appeal by counsel for the

company that evidence wai improperly excluded 
which he desired to take. That being the case, 
this court is not in a position to decide whether 
or not that ruling of the learned judge was 
right, and I  do not intend to express any opinion 
upon it, except that I  think it is a matter which 
would on a proper occasion require very serious 
consideration.

Bankes , L.J.—I  agree. The only question 
which arises in this appeal for decision is, as it 
appears to me, a question of fact. I  think that 
the materials upon which the court is asked to 
decide, or rather was in the court below asked to 
decide, are very insufficient and unsatisfactory, 
and the amount of information which is given as 
to the way in which this company has carried on 
its business is very scanty. But neither party 
sought to adduce any other evidence in the court 
below, and both parties are content in this court 
that the decision should be given upon materials 
which were in the court below.

Under those circumstances, dealing with those 
materials, the inference that I  draw is that before 
the war the principal place of business of this 
company was in Germany. Since the war the 
inference I  draw is that under stress of circum
stances the English directors and shareholders 
have made the best makeshift arrangements they 
can to do what they consider to be best in their 
interests, but without any transfer of the principal 
place of business to this country at all. Under 
those circumstances it appears to me that the 
proper conclusion upon these materials as a 
matter of fact is that the prinoipal place of 
business of this company has been, and is, 
without His Majesty’s dominions, and that is 
sufficient for the decision of this appeal.

But two very important questions have been 
touched upon, and upon those no decision is 
arrived at by this court. I  only mention them in 
order to avoid the conclusion at any future 
time that these questions have been con
sidered and decided. They are these : first, 
whether upon an inquiry under sect. 51 of the 
Merchant Shipping Act of 1906 it is sufficient to 
give evidence that at some period in the past 
history of the vessel the provisions of the statute 
have not been complied w ith ; and, secondly, 
whether or not upon an inquiry after the matter 
has been referred to the court, the parties are 
limited to the evidence which was supplied to the 
commissioners. In  my opinion both these 
matters are open for discussion at any future 
time, and the decision in this case should be 
treated as a decision upon the facts only.

Raeburn for the English shareholders.—This 
appeal is an appeal from a refusal of Bargrave 
Deane, J. to grant them relief in respect of their 
interest in the Lynn and Hamburg Steamship 
Company. They seek to have the ship appraised 
and ask for an order that the British shareholders 
should be paid a sum proportionate to their hold
ing in the company.

Leslie Scott, K.C.—I  object. The shareholders 
have no right to intervene.

Sw ik f e n  E ad y , L.J.—What right have your 
clients to intervene ? They have no interest in 
the ship.

Raeburn.—They have no direct interest in the 
ship, but they have an interest in the company 
owning the ship.
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Sw in f b n  E ady , L.J. We are not adminis
tering the affairs of the company.

Raeburn.—That is so, but under sect. 76 (1) of 
the Merchant Shipping Act 1894 the court has 
power to make such an order as may seem just to 
the court. Bargrave Deane, J. in his judgment 
did not decide whether he had power to grant 
any relief; he assumed that he had such power ; 
but he refused to exercise it  in favour of the 
English shareholders under the circumstance 
which existed in this case. I t  is submitted that 
the court should make an order giving them 
relief.

Sw tnfen  E a d y , L.J.—In  my judgment the 
British shareholders are not entitled to intervene 
in this litigation. They are not owners of the 
Bhip, nor are they owners of any shares in the 
ship They are shareholders in the company, and 
the company owns the Bhip. Counsel for these 
shareholders has suggested that the proper course 
to pursue would be to have the vessel appraised, 
and to ascertain in that way what its value is, 
and if it  is sold, either out of the proceeds of the 
sale or out of the appraised value, there 
should be paid to the British shareholders such 
a proportion of the value of the vessel as the 
number of their shares bear to the entire issued 
capital of the company. That is to say, there 
being 1610 issued shares in the company, they 
should be paid so many 1610th parts of the 
appraised value or its proceeds if sold. Ot 
course, the court has no power whatever to make 
any order of that kind. That would be adminis
tering the affairs of the company, and it may be 
that, if the vessel still belonged to the company 
and the ship were sold, the money might be 
required to go to the creditors of the company. 
The court cannot administer the affairs of the
company in that way. , , ,

In  mv judgment the British shareholders are 
not entitled to intervene at all. Their true 
position is this, that, if by reason of the judgment 
of the court there is any case of hardship to 
innocent British shareholders,  ̂they can only 
appeal to the merciful consideration of the Crown. 
The order giving them leave to intervene will be 
discharged.

Solicitors for the appellants, Holm an, B ird -  
wood, and Co.

Solicitors for the interveners, Burgess, Cosens, 
and Co.

Solicitor for the respondents, S olic ito r fo r  
Customs and Excise.

HIGH COURT OF JUSTICE.

PR O B A TE, D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A L T Y  b u s i n e s s .
Nov. 17 and 24,1916.

(Before Sir S. T. E vans , President, and Elder 
Brethren of the Trinity House.)

T h e  F ancy , (a)
Collision— Exam ination steamer proceeding to speak 

another steamship— Crossing rule— Regulations for
Preventing Collisions at Sea 1897, arts. 19, 21, 2«.

A n  examination steamer in  the B ris to l Channel, on 
a course of N .W ., sighted a steamship four points 
on her port bow and proceeded towards her to speak 
her The other steamship was on a course of 
about E. by N . I t  was in  the ordinary course the 
duty of the vessel on the E. by N . course to port 
and pass under the stern of the examination vessel. 
Instead of doing so, she kept her course and speed 
as she expected the examination steamer to round 
to on her starboard side. The examination steamer 
hard-a-ported and increased her speed to get across 
the course of the steamship she was approaching. 

Held, that both vessels were to blame, the steamship 
on the E. by N . course lo r not complying with the 
crossing rule as there was no special circumstance 
which excused her departure from it, and the 
examination steamer for altering her course and 
speed; but that, as the steamship on the E. by N . 
course loas p rim arily  to hlame, the loss would be 
apportioned, the steamship on the E. by N . course 
to bear three-fourths and the examination steamer 
one-fourth of it.

D amage a c tio n .
The plaintiffs were the owners of the steamship 

Eirene. The defendants and counter-claimants 
were the owners of the steamship Fancy.

The plaintiffs’ case was that shortly before 
7.30 p.m on the 9th Oct. 1914 the Eirene  a steel 
screw steamship, belonging to the port of London, 
of 67 tons gross and 26 tons net register, 7ott. 
in length, manned by a crew of nine hands, was 
in the Bristol Channel, near tae Welsh Hook 
Buoy, engaged on examination duty. After 
examining a sailing vessel the Eirene  was headed 
north-west, making about four knots trou g h  
the water with engines at half-speed. The 
weather at such time was fine and c.ear, the wind 
E  N  E., a light breeze, and the tide Hood of two 
to three knots force. The regulation lights for a 
steamship under way, including a stern light and 
three vertical white lightB (patrol duty lights), 
were being duly exhibited and burning brightly, 
and. a good look-out was being kept on board of

In  these circumstances the masthead and, 
shortly after, the green light of the Fancy, which 
had been previously observed, was particularly 
noticed about four miles distant about four 
points on the port bow. The Eirene  kept her 
course and speed, carefully watching the lights of 
the approaching vessel, until she had come so 
close, without taking any step to keep clear, that 
collision could not be avoided by her action alone, 
when the engines of the Eirene  were thereupon 
put full speed ahead and her helm hard-a-port as

(«¡Tteported by L. F O. Da r b y , Esq., BarriBter-at-Law.
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the only possible means of avoiding collision, but 
the Fancy continued on at high speed and with 
her stem struck the port side of the Eirene, doing 
so much damage that the Eirene  sank soon after
wards.

The plaintiffs charged the defendants with bad 
look-out, failing to keep clear, failing to ease 
stop, and reverse in due time, and failing to 
port.

The case of the defendants and counter- 
claimants was that shortly before 7.30 p.m. on the 
9th Oct. 1914 the Fancy, an iron screw steamship, of 
the port of Tonsberg, in Norway, of 1612 tons 
gross and 995 tons net register, 260ft. in length, 
manned by a crew of nineteen hands all told, was 
proceeding up the Bristol Channel, between Cleve- 
don and Portishead. in the course of a voyage 
from Hernosund, Sweden, to Sharpness with a 
cargo of timber. The weather was fine and clear, 
the wind about N.E., light, and the tide flood of the 
force of about three knots. The Fancy, in charge 
of a duly licensed pilot, was heading about E. j  N. 
magnetic, and was making about six knots. She 
carried the regulation masthead, additional mast
head, side and stern lights duly exhibited and 
burning brightly, and a good look, out was being 
kept on board of her.

In  these circumstances those on the Fancy 
observed, distant about one and a half miles and 
bearing about two points on the starboard bow, 
the masthead and red lights of the Eirene, which 
also exhibited three white lights placed vertically, 
indicating that she was on patrol duty. The Fancy 
kept her course, and as the Eirene  approached 
apparently for the purpose of speaking the Fancy 
the latter’s whistle was sounded, the local pilot’s 
signal of three long blasts to inform those on 
board the Eirene  that the Fancy was bound to 
Sharpness. As the E irene  came nearer it  was 
seen that the Eirene, instead of rounding up on 
the starboard side of the Fancy, as it  was expected 
she would do, and as she could and ought to have 
done, was shaping to cross the bows of the Fancy, 
and appeared to' be increasing her speed, where
upon the engines of the Fancy were put full speed 
astern and her helm hard-a-port, but the Eirene  
came on and with her port side about amidships 
struck the stem of the Fancy, causing her 
damage, for which her owners counter-claimed.

The defendants and counter-claimants charged 
those on the Eirene  with bad look-out, with failing 
to keep clear when approaching to speak her, with 
improperly attempting to cross her bows, with 
failing to follow the usual and ordinary and 
seamanlike practice of rounding to on her side 
and failing to port, with improperly increasing 
her Bpeed, and with neglecting to ease or stop or 
reverse.

The following collision regulations were referred 
to :

19. When two steam vessels are orossing so as to 
involve risk of oollision, the vessel which has the other 
on her own starboard side shall keep out of the way of 
the other.

21. Where by any of these rules one of two vessels is 
to keep ont of the way, the other shall keep her oourse 
and speed.

Note.—When in consequence of thick weather or 
other causes snoh vessel finds herself so close that 
collision cannot be avoided by the action of the giving
way vessel alone, she also shall take such action as will 
best aid to avert oollision.

22. Every vessel whioh is directed by these rules to 
keep out of the way of another vessel shall, if the cir
cumstances of the case admit, avoid crossing ahead of 
the other.

23. Every Bteam vessel which is directed by these 
ruleB to keep out of the way of another vessel shall, on 
approaching her, i f  necessary, Blacken her speed or stop 
or reverse.

27. In obeying and construing these rules, due regard 
shall be had to all dangers of navigation and oollision, 
and to any special circumstances whiob may render a 
departure from the above rules necessary in order to 
avoid immediate danger.

28. The words “ Bhort blast ” used in this article 
shall mean a blast of about one second’s duration.

When vessels are in sight of one another, a steam 
vessel under way, in taking any course authorised or 
required by these rules, shall indieate that course by 
the following signals on her whistle or siren—viz. : 
One short blast to mean “ I  am directing my conrse 
to starboard.” Two short blasts to mean “ I  am 
directing my conrse to port.” Three short blasts to 
mean “ My engines are going full speed astern.”

29. Nothing in these rules shall exonerate any ship, 
or the owner, or master, or orew thereof, from the con
sequences of any neglect to carry lights or signals, or of 
any neglect to keep a proper look-out,or of the neglect 
of any precaution which may be required by the 
ordinary practice of seamen, or by the speoial circum
stances of the oase.

Bateson, K.O. and Noad  for the plaintiffs, the 
owners of the Eirene.—The vessels ware crossing 
vessels, and, art. 19 of the collision regulations 
applies. I t  was the duty of the Fancy to keep 
clear, and there being no special circumstance 
present whioh justified a departure from art. 19, 
she is to blame. The crossing rule applies 
when two vessels are making for the same pilot 
boat :

The Ada ;  The Sappho, 2 Asp. Mar. Law Cas. 4 ;
28 L. T. Rep. 825 ;

The Albano, 10 Asp. Mar. Law Cas. 365 ; 96 L. T.
Rep. 335 ; (1907) A. C. 193.

The reasoning in those cases applies to the facts 
of this case. The E irene  is not to blame. I t  is 
admitted she did not keep her course and speed 
as she ought to have done under art. 21, but, 
when she saw the Fancy  breaking art. 22 by 
crossing ahead of her, she did the right thing in 
porting and increasing her speed as it assisted 
the manœuvre adopted by the Fancy. The action 
of the Eirene  was justified by the note to 
art. 21.

La ing , K.C. and D. Stephens for the defendants, 
the owners of the Fancy.—The Eirene  was 
coming out to speak the F an cy ; both vessels 
wanted to meet each other, so art. 19 does not 
apply. The only rule which applies is art. 29. 
The Roanoke (11 Asp. Mar. Law. Cas. 253 ; 99 
L. T. Rep. 78; (1908) P. 231) governs this case. 
The sole cause of the collision was the E ire  tie 
crossing the bows of the Fancy  instead of round- 
ing-to on the starboard side.

Bateson, K  0. in reply.
Cur. adv. vult.

Nov. 23.—The P r e s id e n t .—The collision in 
this case happened in the Bristol Channel off 
Walton Bay.

The Eirene  was a small steamship engaged in 
patrol duty. The Fancy  was a Norwegian steam
ship of 1612 tons gross, laden with timber, and 
proceeding on her voyage up the Channel towards
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Sharpness. The patrol vessel sank in a few 
minutes after the collision ; but, fortunately, all 
her crew were saved. .

The Eirene  at the material times was in tne 
sole charge of a second mate. He not only 
had to navigate her, but also steered at the 
wheel* The Fancy was navigated by a bharpness

Pi The collision happened in the early days of the
war_about two months after its outbreak. _

The E irene  bad been ordered by the examina
tion officer to “ head off the steamer coming up 
channel”—viz, the Fancy. The second mate 
accordingly proceeded, with the engines at halt, 
speed, towards the up-coming steamer, lbe  
latter’s speed was not far from double that ot 
the patrol vessel. The patrol vessel showed, m 
addition to the regulation navigating lights, three 
white lights placed vertically indicating that she 
was on patrol duty. The two vessels were on 
converging courses, and would in the ordinary 
way be crossing vessels. As such the Fancy 
would have the duty of keeping out of the way 
of the Eirene, which was on her starboard side ; 
and the Eirene  the correlative duty of keeping 
course and speed. But it  was contended for the 
Fancy that in the special circumstances the 
International Rules as to crossing vessels did not

aPA<f the time of the accident no special régula 
fions, instructions, or notices as to signals or 
methods of approach, as between patrol vessels 
whose duty it  was to make examinations and 
vessels who would be subject to examination, 
seem to have been made or given. And 1 have 
no information that any such exist now.

The case is therefore of importance to those 
engaged in the navigation of mercantile ships 
and of Government vessels.

I t  was assumed, and correctly assumed, by the 
pilot of the Fancy that the Eirene  was proceeding 
on her way towards her to speak her. That was 
in fact the object of the Eirene  at the time. But 
it  might not have been. She might have been 
performing some other work in pursuance ot her 
duties. She was no doubt engaged in special 
woik, and in this sense some special circum
stances existed. But in the interest of safety, 
some rules of navigation must apply ; and what 
others should be substituted for the old and well- 
established International Sea Rules ? Canons of 
good seamanship would be too general to govern 
the conduct of vessels in all cases. This does not 
mean that effect is not to be given in proper cases 
to the provisions of art. 29, which is gene
rally referred to as the “ good seamanship

a I  deem it my duty to hold that the rules as to 
crossing ships applied to these two vessels, not
withstanding the special character of the work ot
the patrol vessel. . - ,,

The Fancy’s pilot and officers said they ex 
pected” that the Eirene  would round-to on the 
starboard side of the vessel under a port helm in
order to speak her. .

There was no obligation upon the Eirene  to 
adopt that manœuvre ; and the Fancy had no 
right to act in contravention of rules under the 
expectation or impression that she would do so ; 
certainly not without some definite indication 
from the Eirene that her manœuvres would be 
other than those of a crossing vessel. I t  was

admitted that the Fancy did not take steps to 
keep out of the way of the Eirene. I t  is stra” K® 
that the pilot did not even take off any of her 
speed in order to enable the Eirene  to do what he 
aays he expected. She kept her full speed until 
the last, although if the orders “ Full speed 
astern” and “ hard-a-port had been given only 
some few seconds earlier, the collision might have 
been avoided. In  thus failing to take the proper 
steps to keep out of the way of the crossing vessel 
on her starboard side, the Fancy must be held to 
be in fault, and must bear blame for the colhsion.

Even if the prescribed rules did not apply, m my 
opinion, and in that of my nautical asseseors ahe 
must be blamed for acting as she did when those 
on her bridge admitted they saw the ®re«e 
increase her Bpeed an appreciable time before the 
accident, and at a considerable distance away.

Next, the navigation of the Eirene  must be 
considered. Can she be exonerated? I t  has 
already been observed that the second mate, who 
also had to work at the wheel, was solely 
intrusted with the navigation of the ship, the  
only other person who seems to have been on 
deck was an A.B. on the forecastle head. I  do 
not wish to say anything harsh about the second 
mate. He seemed a man of good character. Re 
had served on coasting sailing ships for some 
vears. But he had never served on a steamer 
till he joined the Eirene  about two months before 
the accident. He had never before been left in 
sole charge. He held no certificate. He probably 
thought that the order to “ head off the steamer 
was tantamount to an order to cross her bows. 
His mind was not troubled by any crossing rule. 
I t  was exercised, seemingly, with one idea, viz., 
to get red to red to the other vessel. To try to 
get into this position he ordered his engines 
“ Full speed ahead” from the half-speed at which 
his vessel had been travelling. . . . .

According to the evidence of the engineer this 
was done some three minutes or so before the 
vessels collided. This receives corroboration by 
evidence from the Fancy. As * w 
record of the time, and estimates of it  are 
uncertain it  is appropriate to note that the 
engineer ’said he had increased his revolutions 
from ninety up to the full-speed number of 147 
before the actual collision. The Eirene  was a 
small vessel, 75ft. in length, and she was struck 
amidships. Her course was also altered about the 
same time by a hard-a-port helm. The aeration  
of speed and course was not, in the circumstances, 
justified under the note to art. 21.

Under the articles which I  have held to apply, 
this was wrong navigation for thestand-on vessel. 
Her case is not one of those (of which The Boanolce 
(1908) P. 231, affords an example) where in special 
circumstances the give-way ship is precluded from 
complaining of an alteration of speed and course 
by. a stand-on vessel known to be pursuing her 
object in the ordinary course of good seamanship.

I f  in approaching the ship to be examined the 
patrol vessel had reduced her speed, or even 
altered her course in seamanlike fashion in order 
to effect her expected or known object, the position
would be different. ■,

The Eirene  must also be held to blame under
^Jj q  r u l e s »  •

I  will add that, as in the case of the Fancy so in 
the case of the Eirene, too. if considerations ot 
good seamanship are applied, apart from the sea
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rales, I  am of the opinion (in which my assessors 
also concur) that her navigation was faulty in 
making to cross the bows of the Fancy without 
clearly indicating that she was proceeding to the 
port side in order to speak her. But the primary 
and main fault was that of the Fancy.

The blame for the unfortunate collision must 
be distributed in the proportions of three-fourth 
parts to the Fancy and one-fourth part to the 
Firene.

Judgment will be entered on the claim and 
counter-claim accordingly; and there will be an 
order for the usual reference to the registrar and 
merchants.

Solicitors for the plaintiffs, W illia m  A. Crump 
and Son, for G ilbert Robertson, Cardiff.

Solicitors for the defendants, Thomas Cooper 
and Co.

Feb. 3 and 4, 1916.
(Before B a b g b a v e  D e a n e , J . and Elder 

Brethren of the Trinity House.)
T h e  N o b d . (a)

Collis ion  — Compulsory pilotage — Exempt ship  
— M erchant S h ipp ing Act 1894 (57 & 58 
Viet. c. 60), 88. 603, 625—Pilotage Act 1913 
(2 & 3 Geo. 5, c. 31), ss. 10, 14, 15—Defence 
o f the Realm  Consolidation Act 1914 (5 Geo. 5, 
c. 8)— Defence of the Realm Regulations 1914, 
No. 39—Notice to m ariners, 27th M arch  1915— 
L ia b il i ty  of owners o f vessel fo r  damage— Vessel 
being conducted.

I n  a damage action the owners o f a Swedish 
steamship pleaded that the ir vessel was in  charge 
o f a compulsory p ilo t, and tha t i f  there was any 
negligence in  the navigation o f the vessel i t  was 
solely tha t o f the p ilo t, fo r  whose negligence 
they were not responsible. The p ilo t  was 
fo u n d  alone to blame. Under the provisions 
o f the M erchant S h ipp ing Act 1894 the Swedish 
vessel was an exempt ship, although she was 
navigating in  a compulsory p ilotage d is tric t. 
Under the Defence o f the Realm Regulations a ll 
ships, other than certain B r it is h  ships, while  
navigating  fro m  Gravesend to London Bridge  
have to be conducted by pilots licensed by the 
London T r in ity  House.

Held, that, though the Swedish vessel was an 
exempt skip under the M erchant S hipp ing Act 
1894, yet the order issued under the Defence o f the 
Realm Regulations 1914 made pilotage fo r  the 
vessel com pulsory;  and that the owners were 
not responsible fo r  the damage caused by the 
collision.

D a m a g e  a c t io n .
The plaintiffs’ ship, the Levensau, was a German 

steamship which had been ordered to be detained 
by the Prize Court, and which was registered in 
the name of the Lords Commissioners of the 
Admiralty, and employed by the Admiralty 
coasting trade offioe. The defendants were the 
owners of the Swedish steamship Nord.

The Levensau, a steamship of 2155 tons gross 
a,nd 1358 tons net register, in charge of a duly 
licensed Trinity House pilot, was in Halfway 
Beach of the river Thames, proceeding from 
Dagenham Jetty to Erith to discharge her cargo.

(«) Beported by L. P. C. Darby, Esq., Barrister-at-Law.

The Levensau was heading down river, angling to 
the south shore, with her helm a port, and was 
making about one and a half knots over the 
ground, shaping over towards the south side of the 
river. She carried the regulation lights, and a 
good look-out was being kept on board of her.

In  these circumstances those on the Levensau 
saw, three to four cables off and bearing about 
two points on the port bow, the masthead lights 
of the Nord. The whistle of the Levensau was 
sounded a short blast, her helm was put more 
a-port, and when the Nord, which as she came 
clear of a dredger below showed her red light, 
opened her green light, the whistle of the 
Levensau was again sounded a short blast, and 
her helm was put hard-a-port. Directly after
wards the N ord  shut in her red light and sounded 
two short blasts on her whistle, and thereupon 
the engines of the Levensau were put full speed 
astern and her whistle was sounded three short 
blasts, but, notwithstanding these measures, the 
N ord  came on at great speed under starboard 
helm, and with her starboard side about amidships 
struck the stem of the Levensau, causing her 
considerable damage. Shortly before the collision 
the starboard anchor of the Levensau was 
dropped.

Those on the Levensau charged those on the 
N ord  with bad look-out, with improperly star
boarding, with neglecting to pass port to port, 
with neglecting to navigate and keep on her 
proper side of the channel, with proceeding at an 
excessive speed, and with neglecting to ease, stop, 
or reverse.

The defendants’ case was that the Nord, a 
steamship of 2204 tons gross and 1093 tons net 
register, bound from Umea to London with a 
cargo of timber, was proceeding up Halfway Beach, 
on the north side of mid-channel, in charge of a 
duly licensed pilot, and was making about five and 
a half knots. The regulation lights were being 
exhibited, and a good look-out was being kept.
_ In  these circumstances the masthead and green 

lights of the Levensau were particularly noticed 
about three-quarters of a mile off, just on the 
starboard bow. She was angled partly across the 
river towards the north shore, and appeared to be 
going to Dagenham Jetty, and there was another 
steamer above her, also on the north side of the 
river, showing her masthead and green lights. 
Accordingly the helm of the N ord  was starboarded 
and two short blasts were sounded. The steamer 
above the Levensau sounded two short blasts.

Afterwards the Levensau opened her red light 
and shut in her green, and the helm of the Nord  
was put hard-a-starboard, two Bhort blasts were 
sounded on her whistle, and her engines were put 
full speed ahead. The Levensau then sounded a 
two-blast signal, the second blast being a short 
blast and the first blast being longer than the 
second, and the N ord  again sounded two short 
blasts.

The Levensau then sounded one short blast, 
the N ord  replied with two short blasts, and the 
Levensau afterwards sounded three short blasts, 
and, though the N ord  reversed her engines and 
hard-a-ported when her bows had crossed the bows 
of the Levensau, the Levensau came on and with her 
stem struck the N ord  on the starboard side at the 
after-part of the engine-room.

Those on the N ord  charged the Levensau with 
bad look-out, with not keeping clear of the Nord,
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with being on the wrong side of the river, with 
attempting to cross to the south side ofthe river, 
with porting, with not passing the N ord  star
board to starboard, with not stopping or revers
ing their engines, with not letting go their 
anchor, and with not indicating their manceuvres

^Alternatively* the defendants alleged that if 
there was any negligence in the navigation of the 
Nord, which they denied, the same was solely that 
of the pilot who waB in charge of her by com- 
pulsion of law.

B a r g r a v e  D eane , J. held that the collision 
was caused by negligence on the Nord, and 
further, held that the negligence which caused the 
collision was Bclely that of the pilot.

The following are the material sections of the 
Merchant Shipping Act 1894:

B03 (11 Subject to  any a lte ra tion  to  be made by the 
-Roard of Trade o r by  any p ilo tage a u th o r ity  in  p u r
suance of the powers hereinbefore contained, the 
em ploym ent o f p ilo ts  sha ll continue to  be com ptdsory in  
aU d is tr ic ts  where i t  was com pulsory im m ediate ly  before 
the commencement of th is  A c t, b u t a ll exemptions from  
th a t compulsory p ilo tage sha ll continue to  be in  force.
(21 I f  w ith in  a d is t r ic t  w here  p ilo ta g e  is  co m p u ls o ry , 
h i  m a s te r o f  an u nexem p ted  sh ip  a f te r  a q u a lif ie d  p i lo t  

has "o ffe red  to  ta k e  charge  o f th e  s h ip  o r  has m ade a 
• fo r  th e  purpose, p ilo ts  h is  s h ip  h im s e lf w ith o u t  

Z l d ^ f  h  - S r y  c e r tif ic a te  he  s h a ll be lia b le  fo r  
each offence to  a  fin e  o f doub le  th e  a m o u n t o f th e  
p ilo ta g e  dues th a t  c o u ld  be dem anded fo r  th e  co n d u c t

° f  625 BThe fo llow in g  ships, when n o t oarrym g passen- 
eers sha ll, w ith o u t prejudice to  any general exemption 
under th is  p a rt o f th is  A c t, be exempted from  com pul
sory pilotage in  the  London d is tr ic t and in  the T r in ity

£  S U * »  «  Trinity
House o u tpo rt d is tr ic t.

The following are the material sections ot the 
Pilotage Act 1913:

Sect. 10 (1). Subject to  the provisions o f any P ilo tage 
Order, p ilo tage sha ll continue to  be com pulsory m  every 
p ilo tage d is tr ic t in  w h ich  i t  was com pulsory a t the  tim e 
o f the passing o f th is  A c t, and sha ll continue n o t to  be 
com pulsory in  every p ilo tage d is tr io t in  w h ich  i t  was no t 
compulsory a t the tim e  of the  passing o f th is  A c t, and 
subjeot to  the provisions o f th is  A c t a ll exemptions 
from  com pulsory p ilo tage in  force a t the date o f the 
passing of th is  A c t sha ll cease to  have effect. (2) A ny 
reference in  th is  A c t to  a p ilotage d is tr ic t in  w h ich  
pilo tage is  com pulsory shall, in  the  case of a d ie t ic t 
in  whioh pilo tage is  com pulsory ODly m  p a rt of the 
d is tr ic t, be construed, i f  the con text so requires, as a
reference to  that p a rt o f the  d is tr ic t on ly.

Seot 14. N o tw iths tand in g  an y th ing  m  any p ilotage 
order made under th is  A c t, any area in  w hich pilo tage 
was no t com pulsory a t the  date o f the  passing o f th is  
A c t sha ll be deemed to  be an area in  w h ich  p ilo tage is 
no t oompulsory fo r  the purpose o f determ in ing the 
l ia b il i ty  o f the owner or m aster o f a ship being navigated 
in  the area fo r any loss or damage occasioned by or 
a ris ing ou t o f the  naviga tion  of such ship.

Seot 15 (1). N o tw iths tand in g  a n y th ing  m  any pub lic  
o r loca l A c t the  owner or master of a vessel naviga ting  
under circumstances in  whioh p ilo tage is  com pulsory 
sha ll be answerable fo r any loss o r damage caused by 
the  vessel or by  any fa u lt  o f the nav iga tion  o f the  vessel 
in  the same manner as he would i f  p ilo tage were no 
com pulsory. (2) T h is  seotion sha ll no t take effect u n t il 
the  f irs t day o f January nineteen hundred and eighteen,

o r such ea rlie r date as H is  M a jesty  m ay fix  by  order in  
Councii, ce rtify in g  th a t i t  is  necessary to  b r in g  the 
section in to  operation in  order to  enable H is  M a jesty  to  
com ply w ith  an in te rna tio na l convention, (o) A s  tro  
the date o f the com ing in to  operation o f thm  section 
section s ix hundred and th ir ty - th re e  o f the M erchant 
Shipping A e t 1894 sha ll cease to  have effect.

The following is the material section of the 
Defence of the Realm Consolidation Act 1914:

1 (1). H is  M a jesty  in  C ouncil has power du ring  the 
continuance o f the present w ar to  issue regulabons fo r 
securing the pub lic  safety and the  defence of the realm  
and as to  the powers and duties fo r  th a t purpose ot the 
A d m ira lty  and A rm y  C ouncil and o f the members o f H is  
M a je s ty ’s forces and other persons a c tin g  in  h is  b e h a lt; 
and m ay by such regula tions authorise the  t r ia l by 
cou rts -m artia l, o r in  the case o f m ino r offences by  
courts o f sum m ary ju risd ic tio n , and punishm ent o 
persons c o m m itting  offences against the regulations, and 
in  p a rticu la r aga inst any o f the  provisions of such
regula tions designed . . .  (d) to  secure the  naviga-
tio n  o f vessels in  accordance w ith  d irections given by o 
under the a u th o r ity  o f the A d m ira lty . . • •

The following is the regulation under which the 
order referred to in the judgment was issued:

39 The A d m ira lty  o r A rm y  C ouncil, o r any p ilo tage 
a u th o r ity  acting  under th e ir  instruo tions m ay 
make orders aB to  the  p ilo tage of vessels entering, 
leav ing , or m aking use of any p o rt o r nav iga ting  w ith in  
any p a rt o fth e  te r r ito r ia l w aters adjacent to  the U n ited  
K ingdom , and any such order may P ^ d e  fo r  p ilo tage 
being compulsory fo r  a ll o r any class ° *  1BU0V ®  f® ® 
w ith in  suoh lim its  as m ay be specified in  th e  order, fo r 
the  g ran ting  o f special p ilo tage licences and the  sus
pension o f e x is ting  p ilo tage licences and certifica tes, and 
fo r the supply, em ployment, and paym ent o f p u ° t  •

A n y  enactment, order, cha rte r, custom, y - > 
la tion , or p rov is ion  in  foroe fo r the  tim e  1 ?
area to  w h ioh  any such order relates sha ll h 
subject to  the  provis ions o f the  order.

The notice to mariners issued under this regu
lation, which was in force at the time of the 
collision, is set out in the ju d g m e n t of Bargrave 
Deane, J. The notice i s  No. 239 of 1915, and was 
p u b l i s h e d  in the London Gazette of T u e s d a y ,  the 
30th March 1915, No. 29,116, at p. 3122. The 
notice w a s  is s u e d  b y  command of the Lords[Com
missioners of the A d m i r a l t y  ; it  / a t e *  the 
27th March 1915, and came into force a. b a.m. 
on the 31st March 1915.

Bateson, K.C. and Stephens for the plaintiffs — 
Even if the pilot of the Nord were compulsorily 
in charge and were solely to blame for the co- 
lision, the defendants would be for,
damage. Under sects. 603 and 625 of the Merchant 
Shipping Act 1894 the N ord  was an exempt ship, 
and her owners would have been liable for damage 
caused by the negligence of a pilot on board her. 
The object of the Pilotage Act 1913 was to ulti
mately abolish the defence of compulsory pilotage, 
and the Act was not intended to give the owner 
of a vessel a right to set up that defence in cases 
in which he could not have se t i tu p  before the 
Act was passed. The Defence of the Realm Con
solidation Act 1914 and the regulations made 
under that Act may enable the proper authority 
to make the owners of vessels take pilots on 
exempt ships, but that fact does not make pilotage 
compulsory. The Legislature did not intend 
when passing the Act to give owners the right to 
set up the defence of compulsory pilotage in cases 
in which they had no Bueh right before.
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La ing, K.C. and Dunlop  for the defendants.—  
The owners of the defendants’ ship have no power 
to refuse the services of the pilot. The pilot in 
this case does not act as the adviser of the master. 
The master does not retain the control of the 
vessel, and it is only in such cases that the owners 
escape responsibility for damage done through 
the negligence of the p ilo t:

The O uy M a nnering , 6 Asp. M a r. Law  Cas. 558 ; 46 
L . T . Eep. 110; 7 P. D iv .  132 ;

The A ugusta, 6 A sp. M a r. La w  Cas. 161 ; 57 L .  T . 
Eep. 326.

The reason why owners are not liable for the 
negligence of a compulsory pilot is that they are 
compelled to take the pilot on board and have no 
control over h im :

The M a r ia ,  16 L . T . Eep. 7 1 7 ; L .  Eep. 1 A . &  E  
358.

In  this case the owners were compelled to take 
the pilot, who was in Bole charge of the navigation, 
and they arel not responsible for the damage 
done.

B a b g e a v e  D ean k̂, J.— The question of com
pulsory pilotage was quite simple up to 1913, but 
in 1913 there was a movement on foot to get rid 
of the defence of compulsory pilotage. There 
was a good deal of talk about it, and a great deal 
appeared in the public Press about it, and various 
opinions were expressed as to the advisability of 
getting rid of it. The result has been an Act of 
Parliament, called the Pilotage Act 1913, which 
has caused much confusion.

I t  was felt that it was very difficult to alter 
things without proper notice, and the Act pro
vides for certain things which are not to take 
effect till a subsequent date, and meanwhile 
things are to remain the same, and meanwhile 
also the old Act is not altogether repealed. So 
that we have contradictory provisions, but I  do 
not think that interferes with my judgment in 
this particular Case.

In  this case the question of pilotage arose in 
July 1915, and the question is, W hat was the 
law applicable at that date ? The whole state of 
things was different then, because war had broken 
out. I t  was found necessary to pass special legis
lation with a view of providing for a different 
state of things from that which was in force at 
the time of the Act of 1913; and by the Defence 
of the ReS,lm Act 1914 His Majesty the King was 
given power, by Order in Council, to issue any 
regulations he thought fit for the better carrying 
on of the defence of the realm; and it was enacted

[ A d m .

that His Majesty by Order in Council might 
direct any of his naval or military authorities, or 
any officer thereunder, to issue such regulations 
as were necessary, and if those regulations were 
not obeyed penalties would follow.

Among other regulations which were issued is 
this one to which I  have had my attention called: 
“ Notice to Mariners.” The date of the “ Notice 
to Mariners ” is the 27th March 1915. That is 
before the date when this question with regard to 
the N ord  and compulsory pilotage arose, and the 
N ord  was subject to the regulation. The notice 
provides:

The fo llo w in g  orders aB to  oompulsory p ilo tage 
between the  D ow ns and Great Y a rm ou th  made under 
the Defence o f the  E ealm  (Consolidation) E egu la tions 
1914 w i l l  come in to  operation a t 6 a.m. on the 
31st M arch  1915, and w i l l  supersede those now in  
force.

Therefore here is a new regulation, having the 
effect of an Act of Parliament, which is made to 
come into force on the 31st March 1915, and 
supersedes everything before it. Therefore we 
start with an absolutely clean sheet. What does 
it  say P I  leave out the first two paragraphs, 
which do not apply: A ll ships—it does not say 
except ships subject to exemption— but (other 
than British ships of less than 3500 tons gross 
tonnage, when trading coastwise or to or from 
the Channel Islands, and when not carrying 
passengers) whilst navigating in the waters from 
Gravesend to London Bridge or vice vend, must 
be conducted by pilots licensed by the London 
Trinity House.

That is compulsory pilotage in the old form, 
without any exemption of any sort or kind, 
and the regulation is passed for the express 
purposes of war time. Under that regulation 
it  was compulsory, in my opinion, on the N ord, 
which is a Swedish and not a British ship, to take 
a pilot from Gravesend to London. She took her 
pilot on board at Gravesend for the purpose of 
being “ conducted” by him to London. I  think 
the word “ conducted ” means that the pilot is in 
charge under the old system—that is, in fnll 
charge—and entitled to all the assistance he can 
get from the master and crew. He is in com
mand. Therefore I  hold in this case that there 
was compulsqry pilotage in the proper sense of 
the words, and there will be judgment for the 
defendants without costs.

Solicitors for the plaintiffs, Waltons and Co. 
Solicitors for the defendants, Stokes and Stokes, 

for Bram w eli, Bell, and Clayton, Newcastle-upon- 
Tyne.




