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dism , m eiribers. The ru les p rov ided  th a t a ll 
, P tes should be settled in  the f irs t instance 

general m eeting o f the com pany, o r, on 
of * k y  a rb itra to rs  and an um p ire , none 
mpof- ° n ! s ?̂ou^  be law yers. The general 
pr ln & h a v in g  refused the c la im , the owners 
wh;C<u ec* -to  a rb itra t io n  under a submission 
in  f  Pro v^ e d  th a t “  a ll m a tte rs in  d ifference 
avPre 6rence to  the said c la im  fo r  a general 
u ra&e co n tr ib u tio n  are re fe rre d ,”  &c. The 
p Plre  by h is aw ard  igno red  the c la im  fo r  
J ne™  average. On a m o tion  to  set aside the 
a n ar<^ ' .H e ld > th a t i t  was bad as disclosing 
re e riio r *n ^aw on the face o f i t ; tha t, hav ing  

ga rd  to the genera l term s o f the submission, 
a °P en to  the respondents to  say th a t
a rb>Un^ e bad been subm itted to

D ura tion, as to  w hich the decision o f the 
rb it ra to r  was fina l, and th a t the aw ard m ust 
e set aside. K in g  v. Duveen  (103 L . T . 

^e p . 844; (1903) 2 K . B . 32) d istingu ished, 
bl. D iv .) Parsons v. B rix k a m  F ish in g

Mack Insurance Com pany L im ite d  ................... 307
See P ractice , N o. 2.

A R B IT R A T IO N  A C T  1889 (52 & 53 V ie t. c. 49), 
ss. 4, 23.

See P ractice , N o. 2.

“ A R M E D  S H IP .”
See P rize , Nos. 3, 62.

A S C E R T A IN E D  V A L U E .
■*_ , See C arriage  of Goods, N o. 44.
M ean ing  o f “  ascertained va lue .”  See Value.

A V O ID A N C E .
See Sale of Goods, N o . 3.

~ B A IL H A C H E ,  J .
G\ r  ^'l l r r â0 e of Goods, Nos. 33, 43, 45, 46— C ollis ion , 

^ o' ^ —F re ig h t—M a rin e  Insurance, Nos. 16, 21, 24 
*j«Zc o f Goods.

ç. B I L L  OF L A D IN G .
bee C arriage  of Goods, Nos. 4. 5, 6, 8, 16, 17, 13, 28, 

31, 32, 38, 46—P rize , Nos. 7, 19, 30.

B O U N T Y , P R IZ E .
See P rize , N os. 3, 4, 9.

B r i t i s h  b r a n c h e s  o f  e n e m y  f i r m .
See P rize , Nos. 13, 16.

B R IT IS H  S H IP S .
See P rize  C ourt, N o . 64.

B R O K E R S ’ C O M M IS S IO N .
See C arriage  of Goods, Nos. 31, 40.

B R O K E R ’ S C O V E R -N O T E .
See Sale o f Goods, N o. 9.

B U R D E N  OF P R O O F.
See C ollis ion , N o. 10.

C A N A D A .
See C ollis ion , N o. 16.

C A N C E L L A T IO N , N O T IC E  OF.
See Sale o f Goods, N o. 2.

C A P A C IT Y .
See C arriage  of Goods, Nos. 20, 26, 27.
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C A P T O R S  A N D  E X E C U T IV E  O F F IC E R S , 

D U T IE S  OF.
See P rize, N o. 20.

C A P T U R E .
See M a rin e  Insurance, N o. 15—P rize , Nos. 46, 49, 58.

C A P T U R E  O N  R E T U R N  J O U R N E Y .

See P rize , N o. 29.

C ARG O .
See P rize , Nos. 38, 39, 65— Salvage, N o. 3.

C A R R IA G E  OF GOODS.
1. C h a rte r-p a rty— General average co n trib u tio n

— Towage—Absence of e x tra o rd in a ry  and 
abnorm al p e r il—E x tra o rd in a ry  sacrifice or 
expenditu re  —  M a rin e  Insurance A c t 1906 
(6 E dw . 7, c. 41), s. 66 (2).—B y  sect. 66, sub
sect. 2, o f the M a rin e  Insurance A c t 1906 i t  is 
enacted th a t : “  There is a genera l average act 
where any e x tra o rd in a ry  sacrifice o r expend i
tu re  is v o lu n ta r ily  and reasonably m ade o r 
incu rred  in  tim e  o f p e r il fo r  the purpose of 
preserv ing  the  p ro p e rty  im p e rille d  in  the 
common adventu re .”  A l l  loss w h ich  arises in  
consequence o f e x tra o rd in a ry  sacrifices m ade or 
expenses incu rred  fo r  the  p reserva tion  o f the  
ship and cargo comes w ith in  general average, 
ana m ust be borne p ro p o rtio n a te ly  by a ll who 
are in te rested. B u t, in  o rde r to  come w ith in  
the expression “  general average exp end itu re ,”  
the re  m ust be an expend itu re  abnorm al in  k in d  
o r degree, and i t  m ust have been incu rred  on 
an abnorm al occasion fo r  the  preserva tion  o f 
the  p ro p e rty . I t  m ust be incu rred  to  avo id 
e x tra o rd in a ry  and abnorm al p e r il as d is
tingu ished  fro m  the o rd in a ry  and no rm a l pe rils  
o f the sea. The p la in tiffs  were the owners of 
the F rench  barque E . L .  The vessel le f t  San 
Francisco, a rr ive d  a t Queenstown, and was 
the re  ordered to  proceed to  Sharpness. The 
usual p ractice fo r  a sa ilin g  vessel go ing  fro m  
Queenstown to  Sharpness was fo r  he r to  be 
tow ed a short distance ou t o f Queenstown and 
a short distance in to  Sharpness. I n  th is  case 
the  m aster h ire d  a D u tch  tu g  to  tow  h im  the 
whole way, he be ing o f op in ion  th a t th a t course 
was necessary on account o f the presence o f 
submarines. H e ld , on a c la im  fo r  a genera l 
average co n tr ib u tio n  in  respect o f the  h ir in g  
o f the tug  fro m  Queenstown to  Sharpness, th a t 
the h ir in g  o f the tu g  was no t a “  genera l 
average act where any e x tra o rd in a ry  sacrifice 
o r expend itu re  is v o lu n ta r ily  and reasonably 
made o r incu rred  in  tim e  o f p e r il fo r  the  p u r
pose of preserv ing  the p ro p e rty  im p e rille d  in  
the common adventure ”  w ith in  the m eaning of 
the  M a rin e  Insurance A c t 1906. (Sankey, J.) 
Société N ouve lle  d ’A rm em ent v. S p ille rs  and  
Bakers L im ite d  ..........................................................  16

2. T im e ch a rte r-p a rty—H ire — R equ is ition  o f sh ip  
by A d m ira lty —R estra in t o f princes—F ru s tra 
tio n  of com m ercia l adventure.—-T he  doctrine  o f 
com m ercia l fru s tra t io n  is app licab le  to  a tim e  
ch a rte r-p a rty . I t  does n o t a p p ly  where the 
tim e  cha rte re r has the use o f the vessel fo r  some 
purpose fo r  w hich he is, under the charter- 
pa rty , e n title d  to  use her, even though  th a t

urpose is no t the  p a rtic u la r purpose fo r  w h ich  
e desires to use her. W hether the doctrine  is 

to be app lied  to  a p a r t ic u la r  tim e  charte r- 
p a rty  depends upon the circumstances, the m a in 
consideration being the probab le  leng th  o f the 
to ta l de p riva tio n  of use o f the vessel as com 
pared w ith  the unexp ired  d u ra tio n  o f the 
ch a rte r-pa rty . The pa rties  have the  r ig h t to 
c la im  th a t a tim e  ch a rte r-p a rty  is determ ined 
by fru s tra t io n  as soon as the event happens on 
w hich the c la im  is based. W here a p a rty  
desires to  re ly  on the doctrine , the question is 
w hat estim ate w ou ld  a reasonable m an o f busi-
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ness take  o f the  p robab le  leng th  o f the w ith 
d raw a l o f the vesselj h a v in g  regard  to  the  
in fo rm a tio n  be fore h im , and i t  w i l l  be im 
m a te ria l w hether h is a n tic ip a tio n  is ju s tifie d  o r 
no t by the  event. B y  a ch a rte r-p a rty , dated the 
2nd Oct. 1915, a snip was le t on h ire  a t a 
m o n th ly  ra te  u n t il the  19th N ov . 1916. In  
ce rta in  events p reve n tin g  the  w o rk in g  o f the 
steamer, h ire  was to  cease u n t i l  she was again 
in  an effic ient state to  resume he r service. 
There was an exception clause w h ich  inc luded 
re s tra in t o f princes, bu t the re  was no p rov is ion  
fo r  cessation o f h ire  in  respect o f in te rru p tio n  
o f service due to  th a t exception. On the 
22nd J u ly  1916 the  ship was requ is itioned by 
the  A d m ira lty , and the re qu is ition  continued 
u n t i l  a fte r the  19th N ov . 1916, the ra te  o f h ire  
payable by the A d m ira lty  be ing less than  th a t 
payable  under the  ch a rte r-p a rty . N o  in fo rm a 
tio n  was g iven  by the A d m ira lty  a t the t im e  o f 
the  re qu is ition  o f the p robab le  d u ra tio n  o f the 
requ is ition . The charte rers c la im ed th a t the  
re qu is ition  de term ined the ch a rte r-p a rty . H e ld , 
th a t the  re qu is ition  had fru s tra te d  the  adven
tu re , and the charterers were no t lia b le  fo r  the 
h ire  a fte r the  date o f the requ is ition . (B a il- 
hache, J .) A ng lo -N o rth evn  T ra d in g  Com pany  
L im ite d  v. E m ly n , Jones, and W illia m s  ........... 18

N ote.— Since affirm ed by C o u rt o f A p p . See 
post, N o. 24, p. 242

3. C ontrac t— W ritte n  con trac t to send goods by 
sea— Goods sent p a r t ly  by land— Te m po ra ry  
usage to send p a r t ly  by land—Evidence va ry in g  
w ritte n  con tract— A d m is s ib ility  o f evidence.—
B y  a con trac t o f M a rch  1916, in  a p r in te d  fo rm  
w ith  necessary add itions w r it te n  in , the  appe l
lants agreed to  sell to  the  respondents ce rta in  
tons o f p la n ta tio n  rubber, c .i. f . ,  “  to  be shipped 
d u rin g  M a rc h /A p r il  1916 by vessel o r vessels 
(steam o r m o to r) fro m  the  E ast to  N ew  Y o rk  
d irec t, a n d /o r  in d ire c t, w ith  lib e r ty  to  ca ll 
a n d /o r  tra n sh ip  a t o th e r po rts  ”  ; any question 
re g a rd in g  q u a lity  to  be settled by a rb itra t io n , 
to  be demanded and he ld w ith in  a ce rta in  tim e  
“  a fte r the a r r iv a l o f the  vessel ” ; paym ent to  
be “ by  cash against documents in  London o r 
be fore a r r iv a l o f vessel o r vessels a t p o r t  o f 
d ischarge .”  The sellers made a dec la ra tion  
under the  con trac t o f fifte en  tons as ha v in g  been 
shipped v id  S eattle  (a p o r t on the  western 
coast o f the U n ite d  States) under a th ro u g h  b il l  
o f la d in g , w h ich  stated th a t the  goods w ou ld  be 
sent by ra il  fro m  Seattle  to  N ew  Y o rk . The 
buyers objected to  the  dec la ra tion  as ir re g u la r, 
con tend ing  th a t the  rubber ought to  be con
veyed to  N ew  Y o rk  a ll the  w ay by sea. A rb i
tra to rs  found th a t a fte r the ou tbreak o f w a r 
g re a t d iff ic u lty  was experienced in  o b ta in in g  
space fo r  shipm ents fro m  the  East, and in  con
sequence, in  Oct. 1915, shipm ents to  the eastern 
States o f the  U n ite d  States w hich had before 
gone the  whole distance to  N ew  Y o rk  by  w ate r, 
began to  be made by steamer to  a p o r t on the  
western seaboard o f the  U n ite d  States, whence 
they w ere tra n sm itte d  by  ra il to  d e s tina tion ; 
th a t a t the date o f the  con trac t th is  rou te  fro m  
the  E ast by  sea and ra il  fro m  the  P acific  sea
board was w e ll know n to  those engaged in  the  
tra de  as one o f the usual routes fo r  ru bber sold 
on contracts in  the  fo rm  o f the  one in  qu e s tio n ; 
and th a t the re  was, a t the  date o f the  con trac t 
such a course o f business established as w ou ld  
m ake i t  w ith in  the  con tem p la tion  o f the pa rties 
th a t the  ru bber m ig h t come by th is  route, and 
th a t goods fo rw a rde d  by such a rou te  w ou ld  be 
a good tender under the con trac t. They the re 
fo re  aw arded th a t the  tender was good, and 
th a t the buyers were bound to  accept the same. 
H e ld  (S cru tton, L .J .  d issenting), th a t the  con
tra c t was to  send the  ru bber by sea a ll the  way 
fro m  the  E ast to  N ew  Y o rk ;  th a t the usage 
found by the  a rb itra to rs  (assuming th a t they 
had found a usage) was inconsistent w ith  the 
con trac t and cou ld no t be app lied  to  i t ;  and 
th a t the re fo re  the  tender was a bad tender, and 
the  buyers w ere e n title d  to  re je c t the  rubber.

PAGE
Decision o f Lush, J . (13 Asp. M a r. L a w  
Gas. 576; 116 L . T . Rep. 126) a ffirm ed. (C t. o f 
A pp .) S u tro  and Co. v. H e ilb u t, Symons, and  
Co..........................................................................................  34

4. C h a rte r-p a rty— Cesser clause—L ie n  on cargo—
R ate o f discharge of cargo specified in  charter- 
p a rty — C ap ta in  to sign b i l l  o f la d in g  in  p re 
scribed fo rm — W ith o u t p re jud ice  to cha rte r- 
p a rty —N o p rov is ion  in  b i l l  o f lad in g  as to ra te  
of discharge o r lie n —D e lay  a t p o rt o f discharge  
— L ia b i l it y  o f cha rte re r.— A  ch a rte r-p a rty  p ro 
vided th a t the cargo was to  be discharged a t a 
specified ra te  pe r d a y ; th a t the  cap ta in  should 
have a lie n  on the cargo fo r  fre ig h t, dem urrage, 
and any o the r la w fu l c la im  against the 
ch a rte re r; and th a t the  cha rte re r’ s l ia b i l i ty  
should cease on com ple tion  o f sh ipm ent, p ro 
v ided  the  cargo was w o rth  the  fre ig h t and 
dem urrage. I t  also p rov ided  th a t the cap ta in  
should sign b ills  o f la d in g  in  a p a r t ic u la r  fo rm  
w ith o u t p re jud ice  to  the ch a rte r-p a rty . The 
cap ta in  signed b ills  o f la d in g  in  the  prescribed 
fo rm , w h ich  d id  n o t con ta in  any provis ions 
re g u la tin g  the ra te  o f discharge o f the  cargo, o r 
g ive  apy lie n  to  the shipowners fo r  dem urrage 
o r o th e r c la im s against the  cha rte re r. The 
cargo was n o t discharged w ith in  the  t im e  p re 
scribed by the  ch a rte r-p a rty . H e ld , th a t the 
charterers were lia b le  fo r  the  de lay a t the  p o rt 
o f discharge, no tw ith s ta n d in g  the  cesser clause. 
(R ow la tt, J .) Jenneson, T a y lo r , and Co. v. 
S ecre ta ry o f S ta te  fo r  In d ia  in  C ouncil ............... 41

5. Cam'iage by sea— B i l l  o f la d in g —In c o rp o ra tio n  
o f H a r te r  A c t— Clause l im it in g  l ia b i l i ty —Con
f l ic t— Clause n u ll and vo id .— A  b i l l  o f la d in g  
con ta ined a clause w h ich  in  e ffect inco rpo ra ted  
the  H a r te r  A c t. T h e  A c t p ro h ib its  the  inse rtion  
in  a b i l l  o f la d in g  o f any clause l im it in g  the 
shipowners’ l ia b i l i ty  w ith  re ga rd  to  the  non
d e live ry  o f goods com m itted  to  th e ir  charge.
T h e  p la in tiffs  de live red  to  the  defendants fo r  
sh ipm ent fro m  N ew  Y o rk  to  Sydney a num ber 
o f packages o f merchandise. T h e  b i l l  o f la d in g  
conta ined a - clause l im it in g  the  shipow ners’ 
l ia b i l i ty  w ith  regard  to  the  non-de live ry  o f the 
goods. T h e  defendants fa ile d  to  d e live r one o f 
th e  packages o f the  m erchandise. H e ld , th a t, 
inasm uch as the  b i l l  o f la d in g  was expressed to  
be sub ject to  the  H a r te r  A c t, the  clause l im it in g  
the  shipow ners’ l ia b i l i ty  was n u ll and vo id .
The defendants were the re fo re  liab le . (H o r- 
ridg e , J .) A n th o n y  H o rd e rn  and Sons L im ite d
v. C om m onw ealth  and D o m in io n  L in e  L im ite d  51

6 B i l l  o f la d in g —E xcep tio n  o f K in g ys enemies— 
D e v ia tio n  fro m  voyage—D estruc tion  by enemy 
vessel— M a in  ob ject and in te n t o f the con trac t 
—  User o f vessel fo r  m il i ta ry  purpose.— U n d e r 
a b i l l  o f la d in g  dated the  14th J u ly  1915 
a t M e lbourne, and signed by H is  M a je s ty  the 
K in g  under the  sty le  o f the  C om m onw ealth  
G overnm ent o f A u s tra lia , ce rta in  goods were 
¿hipped on board  a  steam ship 'bound fro m  
A u s tra lia  fo r  London  v id  ports  sub ject to  
G overnm ent requirem ents, the  sh ip  h a v in g  been 
requ is itioned  fo r  the G overnm ent service. The 
b i l l  o f la d in g  contained an exception th a t the  
C row n was no t to  be lia b le  i f  the cargo was 
los t ow ing  to the act o f the K in g ’s enemies. 
A fte r  h a v in g  le f t  M e lbourne  w ith  troops, 
horses, and guns fo r  the A u s tra lia n  E xp e d i
tio n a ry  Force w hich was then op e ra tin g  in  the 
G a llip o li peninsula , and  w ith  o th e r goods, 
in c lu d in g  those above re fe rred  to , the  steam
sh ip  was used fo r  about three  m onths as a 
store o r warehouse a t Im b ros  and M udros fo r  
supplies o f m eat requ ired  fo r  the troops, the 
same be ing  doled ou t to  them  as ra tions when 
needed. W hen the sh ip  was u lt im a te ly  on he r 
way fro m  M udros to London she was torpedoed 
by a u eri? a'in subm arine  in  the  M ed ite rrane an  

*e.whole o f he r re m a in in g  cargo perished.
A  P e titio n  o f R ig h t was acco rd ing ly  presented 
by the owners o f the  goods in  question c la im 
in g  damages in  respect o f the loss o f th e ir 
goods. H e ld , th a t the supp lian ts  were en title d
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6 reo]over damages, the b i l l  o f la d in g , h a v in g  

to  the  m a in  ob ject and in te n t o f the  
to  n0*' P v.inE the  G overnm ent the  r ig h t

de ta in  the sh ip  fo r  use as a store o r ware- 
ouse, a purpose fo re ig n  to  h e r em ploym ent 

th  *  ffloan,s f ° r  the ca rriage  of goods; and th a t 
oerefore the exception clause d id  n o t app ly .

M  t n  ,T,- M argetson  (7 A sp. M a r. L a w  Cas. 366;
, ,  t '- .  I -  Rep. 1 ; (1893) A . C. 351) and James 
, ° ’ ’p s ° n  and Co. L im ite d  v. Shaw, S a v ill,  and  

n i e ,  C om pany L im ite d  (13 Asp. M a r. La w  
yas. 504; 115 L . T . Rep. 508; (1916) 2 K . B .
« „ i  con91dered and app lied . Decision o f 
aankey, J . reversed. (C t. o f A pp .) S m ith  and
Co- v - The K in g  ......................... ................................. 63

N ote.—Since affirm ed by H . o f L .

^ ' r J lar,te] ’-p a rty —H ire —Cessation o f h ire  w h ile  
rssci damaged—P aym ent o f h ire  to be resumed  

en vessel in  “  an effic ient state to resume her 
ervice. ’— A  ch a rte r-p a rty  p ro v id e d  th a t “  I n  

event o f loss o f tim e  fro m  . . . dam age pre- 
f  the  w o rk in g  o f the  vessel fo r  m ore than
_w enty-f°u r ru n n in g  hours, the paym ent o f h ire  
, , cease u n t i l  she :be again  in  an effic ient 

ve l re?ume he r service.”  The chartered 
avin g  loaded some o f he r cargo, was 

p o c e e d in g  to  another load ing , place, when she 
n t aground. She discharged p a r t  o f the 

rla^S0 °,n hoard and was go t o ff seriously 
m aged. A f te r  d ischa rg in g  m ore o f he r cargo 

re f an° th « r place, she proceeded to  a p o r t of 
o«-U? 6\  w here the  necessary repa irs  were 

, She le f t  dock on the 18th Oct., and 
P oceeded to  re load  the cargo a t  the  places 
il  ere i t  had been discharged, and com pleted 
ve ! r.e*oad ing  on the 30th Oct. H e ld , th a t the 
a 8 . was “  in  an effic ient state to resume her 
t h , I 1C1  when the  repa irs  were com pleted, and 
tirn  i? became payable  again fro m  the
fro m  7 i en .tbo rePai r® were com pleted, and no t 

j e tim e  when the discharged cargo was 
i f n n ^ e t. (Bailhache, J .) Thom as Sm ailes and  

on V .  Evans and R e id  L im ite d  ' ........................... 59

Ahn °J fad ing— C ontrac t o f a ffe igh tm en t—
si.on l h nm ent crew—R esum ption o f posses-
a t £ „ : „ L  carff»-owner—E ffec t on con tract o f 
bv —T h e  abandonm ent o f a vessel
i-nteni* Crf w  d u r in S a voyage, w ith o u t any 
o » n n , ° a  0 re take  .possession, gives the  cargo- 

r ig h t  to  tre a t the  con trac t o f 
the tm en*' as an end. The p la in tiffs  were 
o f th !  J 8?68 ,o f b iIls  o f la d in g  signed on beha lf 
fo r  defen.dants, the  owners o f the  sh ip  J ., 
the m ; 6 carr.lage o f a cargo o f wood goods 
and n apcpified to  be de live red  in  good o rde r 
as .neCr0n<! l t l ?n at Hul1  011 pa ym en t o f fre ig h t 
on im r °h a r l er-p a rty . The J .  d u ly  .proceeded 
la n d eru Voya» e. lbut w h ile  o ff the coast o f Scot- 
and (i,le was attacked by a G erm an subm arine 
b o a t “ 6 cI ew 'Yera com pelled to  take  to  th e ir  
Thu under th rea ts fro m  loaded revolvers, 
and 7 ! 6im ? p laped bombs on board the vessel 
o f tV,,, P °ded them, and the last the crew  saw 
s i n k i n g 6! Ied hhew  to  be lieve th a t she was 
fou nd® ' subsequently , however, the vessel was 
P ort , v. w ate rlogged de re lic t and towed in to  
R eceivor rf  rlJ16 7 as t aken pos-ossion o f by the 
owners n l° / W ? n the san;a day the cargo- 
th e ir  c la im ed to  elect to take possession o f 
H e ld  !u ° ? eTiy  where the steam er then was. 
fuT fhkr “ a t ?be defendants had abandoned the 
the v Per' ormance ° f  th e ir  con trac t d u rin g  
e x p i-d . !? 8 ?,’ . andj the cargo-owners h a v in g  
had ^  th e ir  r ig h ts  before the  shipowners 
tran f re®pwed possession o f the  vessel, the con- 
o la m f i l  a®re iS htm ent was a t an end. The 
c ito a  i 8 were the re fo re  en title d  to  take  tlhe ir
v n ! f I ? e o f fre ig h t. (Sankey, J .) Newsum
v tsrad ley  .................................... .....................  yg

! ’' a ffirm ed by C t. o f A p p . (see post,
. ° '  P- 180) and reversed by H . o f L .

A n - i™ ° i^ e car0 °— L a y  days— D em urrage—
d i i r h a l a t vface o f d ischarge—Readiness to 
c w r ! ' r r ® lere a ch a rte r-p a rty  o r b e rth  

c t does no t con ta in  any express p rov is ion
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to  name a be rth , and does no t p rov ide  fo r  
d e live ry  a t a b e rth  “  as ordered ,”  and the sh ip  
a rrives a t the end o f the specified vqyage and is 
anchored o r moored w a it in g  fo r  orders, and is 
ready to  d ischarge in  the  sense th a t the re  is 
n o th in g  to p reven t h e r be ing made ready a t 
once, i f  desired, the la y  days commence to  run .
(C t. o f A pp .) A rm em ent A d o lf Deppe  v. John  
Robinson and Co. L im ite d  ......................................  84

10. R equ is ition ing  by A d m ira lty  —  C ontrac t— 
A d m ira lty  ch a rte r-p a rty— Term s—Loss o f ship  
—C la im  by shipowners—C la im  fo r  in te res t on 
unpa id  balance o f value of ship— W hether 
ch a rte r-p a rty  is p o lic y  o f m arine insurance— 
C iv il  P rocedure A c t 1833 (3 &  4 W ill.  4, c. 42), 
ss. 28, 29— M a rin e  Insurance A c t 1906 (6 E dw . 7’, 
c. 41), ss. 1, 22, 23.—In  the  m on th  o f Jan . 1915 
the A d m ira lty  requ is itioned a ce rta in  steam
ship. There was no ch a rte r-p a rty  signed, b u t 
i t  was agreed between the A d m ira lty  Com
missioners and the  steam ship owners th a t the 
term s o f the re q u is itio n in g  should be those 
w hich were conta ined in  the o rd in a ry  A d m i
ra lty  ch a rte r-p a rty  know n as T  99. The steam
ship was captured and destroyed by an enemy 
cru ise r in  Jan . 1916. The A d m ira lty  pa id  a 
ce rta in  sum on account in  respect o f the loss in  
M a rch  1916, and a fu r th e r  sum in  A ug . 1916. 
These tw o sums were alleged by the  shipowners 
to  be inadequate, and, in  accordance w ith  the 
term s o f the ch a rte r-p a rty  T  99, the d ispu te was 
re fe rred  to  a rb itra t io n . In  the course o f the 
a rb itra t io n  i t  was fo u n d  th a t the va lue  o f the  
steamship was in  excess o f the am ount p a id  by 
the A d m ira lty . The shipowners c la im ed th is  
difference, and. in  a d d itio n  the y  c la im ed in te 
rest upon the  unpa id  p a r t o f the va lue  o f the 
steam ship fro m  the date o f the loss u n t i l  the 
date o f the paym ent. The c la im  to  in te res t 
was based upon three  g ro u n d s : (1) U n d e r the 
genera l la w ; (2) under an im p lie d  prom ise to  
pay m  the o rd in a ry  course o f business between 
the p a rtie s ; and (3) under the  provis ions o f 
the C iv il P rocedure A c t 1833 (3 & 4 W ill .  4, 
c. 42), whereby in te res t is recoverable in  a li 
actions on po lic ies o f insurance made a fte r the 
passing o f the  A c t. I t  was contended on th is  
th ird  p o in t th a t the A d m ira lty  occupied a posi
tio n  analogous to th a t o f underw rite rs , and th a t 
the ch a rte r-p a rty  was ( in te r a lia ) a po licy  o f 
m a rine  insurance. H e ld , th a t there were no 
grounds upon w hich in te res t was payable  under 
the circumstanoes o f the case. The parties 
were bound e n tire ly  b y  the term s o f the 
c h a rte r-p a rty  T  99, w hich was a cha rte r-fpa rty  
s im p ly  fo r  the h ire  o f  the  steamship, and th a t 
document d id  n o t com ply, ,by its  provisions, 
w ith  any o f the essential sections o f the M a rin e  
Insurance A c t 1906, so as to  m ake i t  a p o lic y  o f 
m arm e insurance. The C iv i l  P rocedure A c t 
1833 had the re fo re  no ap p lica tio n  to  the case 
Ih e  a lleged agreem ent to  pay in te res t in  the 
course o f business was o f no substance, and was 
no t supported  by  the  facts. (C t. o f A p p ) 
A d m ira lty  Comm issioners  v. R opner and Co. ... 89

11 .^C h a rte r-p a rty  —  D em urrage  —  L a y  days—
“  A r r iv a l ”  o f sh ip  a t destina tion— O rdered fo r
safe ty to C herbourg to aw a it tu rn  a t H a v re __
W hether a r r iv e d  in  or o ff H a v re .— U n d e r a 
ch a rte r-p a rty  dated the  10th M a y  1916 the 
steamship P . was to  load  a cargo at Buenos 
Ayres, H a v re  be ing subsequently nom ina ted  as 
her p o r t  o f discharge. W hen a t S t. V incen t 
she was ordered by the F rench a u tho ritie s  to  
proceed to  C herbourg to  a w a it he r tu rn  fo r  
en te rin g  H avre , the re  be ing  considerable 
danger o f be ing torpedoed w h ile  a w a itin g  her 
tu rn  o ff H a v re . The vessel consequently w ent 
to  C herbourg  and aw a ited  the re  fo r  some days 
he r tu rn  to  discharge a t H a v re . A  clause o f the 
ch a rte r-p a rty  p ro v id e d : “  Cargo to  be d is
charged a t the m in im u m  average ra te  o f 300 
tons pe r ru n n in g  day . . . t im e  to  count 
tw e n ty -fo u r hours a fte r a r r iv a l in  o r o ff p o rt 
o f destina tion  w hether be rth  ava ilab le  o r net,
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any custom o f the p o rt to  the  con tra ry  n o t
w iths ta nd ing , and to  be absolute ly free o f tu rn , 
should steamer be longer de tained dem urrage 
to  be pa id  a t the ra te  o f 100/. pe r d a y .”  C her
bourg  is about seventy-five m iles fro m  H avre . 
H e ld , th a t the lay  days d id  no t ru n  w h ile  the 
ship was a t C herbourg w a it in g  fo r  her tu rn  a t 
H avre . I t  was the sh ip ’s d u ty  to  a rr ive  a t her 
destination , and any obstacle, w hether physica l 
o r lega l, w hich prevented the ship a r r iv in g  was 
fo r  the sh ip ’s account and no t the  charte rers ’ .
The a r r iv a l a t C herbourg was no t an a r r iv a l 
on o r o ff H avre . The shipowners were no t p ro 
tected by the w ords “ to  be absolute ly free o f 
tu rn , ”  fo r  the a r r iv a l a t H a v re  was a cond ition  
to  be fu lf i l le d  before tim e  began to ru n  against 
the charterers. (Bailhache, J .) Owners of 
S team ship P la ta  v. H . F o rd  and Co. L im ite d  ... 93

12. T im e  charte r-parties— A d m ira lty  requ is itions  
— W hether cha rte r-parties  te rm ina ted—A d m i- 
r a l i ty  h ire— W hether payable to charterers or 
shipowners—D iv is ib i l ity  o f h ire—P roportions.
— The p la in tiffs , by three  cha rte r-pa rties  dated 
respective ly J u ly  1913, Dec. 1913, and the 11th 
J u ly  1914, cha rtered three  steamers, the A ., 
the  W ., and the T ., fro m  the defendants fo r  
periods o f five years fro m  d e live ry . The 
cha rte r-pa rties  w ou ld  exp ire  respective ly in  
M a y  1918, M a y  1919, and M a rch  1920. The 
owners were to  pay fo r  the  insurance o f the 
vessels and m a in ta in  them  in  efficiency. The 
A d m ira lty , d u rin g  the course o f the w a r and 
a fte r the d e live ry  to  the charterers, re qu is i
tioned each o f the steamers. The T . was sunk 
by a subm arine, b u t the o th e r vessels were s t ill 
under requ is ition . The A d m ira lty  fo rm  of 
ch a rte r-p a rty  p rov ided  (in te r  a lia ) th a t the 
ow ner should pay fo r  insurance of the ship, and 
th a t the A d m ira lty  should no t be lia b le  i f  the 
steamer should be lost o r damaged by sea r isk .
The charterers c la im ed fro m  the owners the 
sums pa id  by the A d m ira lty  to  the owners, and 
a dec la ra tion  th a t they were en title d  to  the 
sums receivable by the owners fro m  the 
A d m ira lty  less the ch a rte r-p a rty  h ire . The 
owners contended th a t the  cha rte r-pa rties  were 
dissolved by the requis itions, and a lte rn a tive ly  
th a t the A d m ira lty  h ire  was d iv is ib le . H e ld , 
th a t the cha rte r-pa rties  had no t been te rm i
nated by  the  requis itions. H e ld , also, th a t as 
the A d m ira lty  charters took effect p a r t ly  ou t o f 
the interests o f the charte rers and p a rt ly  ou t o f 
the interests o f the shipowners, the A d m ira lty  
h ire  m ust be d iv id e d  between the tw o. The 
prin c ip les  to  be fo llow ed in  the d iv is ion  o f 
A d m ira lty  h ire  la id  down. (R ow la tt, J .) 
Chinese E n g ine e rin g  and M in in g  Com pany  
L im ite d  v. Sale and Co.............................................. 95

13. C h a rte r-p a rty—H ire  to  cease in  case of loss 
— O ption to shipow ner to substitu te another 
vessel in  case of loss— R equ is ition  by A d m ira lty  
:—W a r risks  assumed by A d m ira lty —Loss of 
steam er w h ile  Under re q u is ition—Com pensation  
payable  by A d m ira lty — To whom payable .—B y 
a ch a rte r-p a rty  dated the 5 th June 1914 the 
p la in tiffs  cha rtered th e ir  steamer R. C. to  the 
de fendant fo r  a te rm  o f e ig h t years, tw o 
m onths, and e ighteen days fro m  th a t date on 
the conditions th e re in  set out. I t  was prov ided  
by the ch a rte r-p a rty  tha t, should the vessel be 
lost, the h ire  was to cease and de term ine on the 
day o f the  loss, and any h ire  pa id  in  advance 
and no t earned should be re tu rned  to  the 
defendants, b u t th a t the p la in tiffs  should have 
the  r ig h t  to  substitu te another steamer to 
con tinue the ch a rte r i f  they so desired. The 
p la in tiffs  were to  insure, and cou ld insure o r 
n o t as they pleased and against such risks as 
they chose. On the 17th Jan . 1917 the steamer 
was requ is itioned  by the A d m ira lty  on the 
term s o f the t im e  ch a rte r-p a rty  know n as T.99, 
w hereby the G overnm ent assumed w ar risks on 
her ascertained value. I n  M a rch  1917 the 
steam er was lost by w a r risks, and the p la in tiffs ,
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who were the owners o f the steamer, b rough t 
the action, c la im in g  a dec la ra tion  th a t a ll pay
ments made by the A d m ira lty  in  respect of the 
ascertained value o f the steamer by reason of 
her loss belonged to  the p la in tiffs , and th a t 
the  defendants had no c la im  to  receive o r 
share in  such o r to  be present a t any a rb it ra 
tio n . H e ld , th a t the p la in tiffs , the shipowners, 
were en title d  to the whole o f the compensation 
payable by the A d m ira lty  in  respect o f the 
ascertained value o f the steamer by reason of 
such loss. (R ow la tt, J .) London-A  m eric an
M a r it im e  T ra d in g  C o rp o ra tion  C om pany  
L im ite d  v. R io  de Jan e iro  T ram w ay, L ig h t,  
an d  P ow er Com pany L im ite d  ..................................  101

14. W ar—C ontrac t w ith  D u tch  com pany—Ger
man shareholders— B ene fit o f o r support of 
enemies—E ffe c t o f ou tbreak o f w ar.— The V . 
Com pany was a D utch  com pany, w hich had a ll 
its  shares he ld  by three  G erm an companies. I t  
was managed by tw o Germ an d irectors resident 
in  H o lla n d , bu t the y  were subject to  the con
t ro l o f a supervisory com m ittee o f Germans 
resident in  G erm any. The p la in tiffs , who were 
the owners o f the steamship F ., entered in to  a 
ch a rte r-p a rty  w ith  the V . Com pany whereby 
the steamship was charte red  to  the V . 
Com pany fo r  a period o f about five years fro m  
Feb. 1913. The p la in tiffs  sought a decla ra tion  
th a t the ch a rte r-p a rty  was p u t an end to  by 
the ou tbreak o f w ar. H e ld , th a t the m a in 
tenance o f the ch a rte r-p a rty  in  a state o f 
suspension d u rin g  the  w a r w ou ld  have the effect 
o f sup portin g  the enemy d u r in g  the w ar, and 
the  na tu re  o f the ch a rte r-p a rty  was such th a t 
the ou tbreak o f the  w a r m ade i t  il le g a l in  toto  
even though suspended o r postponed in  pe r
form ance. T here fo re  the p la in tiffs  were 
e n title d  to  the dec la ra tion  asked fo r. (R ow la tt,
J .) C lapham  Steam ship Com pany L im ite d  (in  
l iq u id a tio n )  v. N aam looze Vcnnootschap  
H and e l s-en T ransp o rt M a a tscha pp ij Vulcaan, 
G ew crkschaft D eutschcr K a is e r o f H am born , 
Actien-Gesselschaft f u r  H u tte n b e tr ich , and  
Thyssen and Co ...............................................................  104

15. C h a rte r-p a rty—D em urrage—D ete n tion  a fte r
la y  days— “  Reasonable tim e  Unreasonable  
de lay— Damages of u n liq u id a te d  am ount or 
dem urrage a t fixe d  ra te .—W here a cha rte r- 
p a rty  declared th a t i f  the ship to  w hich i t  
re la ted were de ta ined fo r  load ing  longer than 
a stated pe riod  the charte rers were to  pay 
dem urrage a t a fixed ra te, p rov ided  th a t such 
de ten tion  should occur by d e fa u lt o f the 
charterers o r th e ir  agents, i t  was he ld th a t a 
de tention w hich occurred a fte r the specified lay  
days d id  no t constitu te  a breach o f con trac t no t 
covered by the special p rov is ion  as to  dem ur
rage payable fo r  the same and the re fo re  g iv in g  
rise to  a c la im  fo r  damages o f an un liq u id a te d  
am ount, b u t th a t dem urrage a t the ra te  fixed 
by  the ch a rte r-p a rty  app lied  to  the de ten tion  
w hich a c tu a lly  took place. W estern Steam ship  
Com pany L im ite d  v. A m a ra l, S u the rland , and  
Co. L im ite d  (12 Asp. M a r. L a w  Cas. o58; 109 
L . T . Rep. 217; (1913) 3 K . B . 366) considered. 
Decision o f Sankey, J . (in fra ) a ffirm ed . (C t. of 
A pp .) In v e rk ip  Steam ship Com pany L im ite d  v. 
Bunge and Co.................................................................. 110

16. B i l l  o f la d in g —E xcep tio n  clause—L ib e r ty  to 
carn'y by any steamei R ig h t to overcari'y  and  
transh ip— Goods ca rried  by m a il steamer— 
Steam er ca llin g  a t p o rt o f d e s tin a tio n -^ a rg o  
n o t d ischarged—Cargo ca rried  to next p o rt— 
T ransh ipm en t o f cargo—Loss o f p a rt o f cargo 
— Loss by excepted r is k —L ia b i l it y .— A  b i l l  o f 
la d in g  con ta ined a clause exem pting  the 
defendants fro m  l ia b i l i ty  fo r  the act o f 
God, the K in g ’s enemies, and a ll perils , 
dangers, and accidents o f the  seas and 
n a v ig a tio n  o f w ha t k in d  soever, and 
accidents, loss damage, de lay, o r deten
t io n  a r is in g  ou t o f the em ploym ent o f the
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defendan t com pany s vessels in  connection w ith  
delà o a rn a ffe °£ H is  M a je s ty ’s m a ils , o r loss, 

ys, o r any o the r consequences due to  rio ts  
to  cK°.m m otlon> transh ipm en t, warehousing, o r 

s ^ p s n o t  ha v in& room  a t p o rt o f transh ip - 
i Aj .  * l h ®r,e was another clause in  the b i l l  o f 
l j i * n.£ as fo llow s : “  The com pany are to  be a t 

oe ny  to  ca rry  the said goods to  th e ir  p o rt c f 
s in a tio n  by the above o r o the r steamer o r 

C o~ ,  s^ ip  o r s^*Ps» e ith e r be long ing  to  the 
d ir  o r to  o ther persons proceeding e ith e r

ectly o r in d ire c tly  to  such p o rt, and in  so 
dp1?8' ca rry  the goods beyond th e ir  p o r t o f 

s tm a tion  and to  tra n sh ip  o r land  and store 
j  &e°ds, e ith e r on short o r a float, and reship 
a fo rw a rd  the same a t com pany’s expense, 
t  a t m e rchan t’s r is k .”  The p la in tiffs  shipped 
o., on . board the defendants’ m a il steamer 

** a Q uantity  o f lead fo r  d e live ry  a t C. under 
b il l o f la d in g  re fe rred  to . On the a r r iv a l o f 

e m a il steamer a t C. the re  were rio ts  a t th a t 
Port, w h ich  seriously in te rfe re d  w ith  the dis- 

, ° f  cargo. I n  consequence o f these 
^ lih c u ltie s  the steamer le f t  the  p o rt w ith o u t
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ha
i t

vm g discharged the p la in t i f f ’s lead and ca rried  
O ° V °  wh®re i t  was transh ipped to  the N .
,n the w ay back to  C. th is  vessel (the N .) was 

t h ^ nt^e^  anc* Pa rt  ° t  the cargo was lost. H e ld , 
f ia t the defendants had l ib e r ty  to ove rca rry  
f ie goods in  the circumstances o f the case to  

?  » to  tra n sh ip  them , and to  send them  back 
,?  C, ; and th a t i t  was in  course o f do ing  w ha t 
ney were e n title d  to do th a t the goods were lost 

fiy pe rils  o f the sea, and the defendants were 
Protected fro m  l ia b i l i ty .  (B ray, J .) B roken  
J i i l l  P ro p r ie ta ry  Com pany  v. P . and 0 . Steam

av ig a tio n  Com pany  ..................................................  116
17- C h a rte r-p a rty— B i l l  o f lad in g —In c o rp o ra tio n  

° f  ch a rte r-p a rty  “  conditions  ”  and  “  excep
tions  ”  i n  b in  0f  lad in g — C argo—Conclusive 
evidence clause— W hether inco rpo ra ted  In co n 
sistency.— A  c la im  m ade by receivers o f cargo 
0 f S? orfc d e live ry  of a num ber o f bags of sugar 

'vas based upon a p rov is ion  in  a ch a rte r-p a rty , 
alleged to be inco rpo ra ted  in  the b i l l  o f la d in g ,
Miat the b i l l  o f la d in g  was to be deemed to  be 
conclusive p ro o f o f cargo sh ipped. T h e  charte r- 
p a rty  p rov ided  by clause 12 : “  T h e  ca p ta in  to  

E astern tra de  ib ills  o f la d in g , w h ich  are to  
e deemed conclusive p ro o f o f cargo shipped, 
fid  th e ir  cond itions to  fo rm  p a rt o f th is  

ch a rte r-p a rty . . . .”  The b i l l  o f la d in g  
taJ;ed th a t there had heen shipped 87,966 bags 
fid  7453 pockets o f sugar and five  cases sugar 

f amPles, to  be de livered , sub ject to  the  excep
tons and cond itions th e re in a fte r m entioned, in  

o rdfir  and con d ition , and continued :
-the fo llo w in g  are the  exceptions and condi- 

tons above re fe rred  to . W e igh t, measure, 
q u a lity  contents, and va lue  unknow n.”  The 

° f  la d in g  conta ined the words in  w r i t in g :
P re ig h t and a ll o ther cond itions and excep- 

f ons as per c lia r te r-p a rty .”  The a rb itra to r  
fifind th a t the b i l l  o f la d in g  numbers o f bags 

t^ereLoverstated, and th a t the ship de livered a ll
la d i w hich i t  received th a t the  b i l l  o f

,ln g wa3 no t conclusive as to cargo sh ipp ed ; 
fid  the receivers were no t e n title d  to recover 

•v su?1 '̂ rorn the shipowners. T h e  appellan ts 
H inte l ed th a t, h a v in g  regard  to  the  term s o f 

*  ch a rte r-p a rty , the  b i l l  o f la d in g  incorpo- 
b il l n  Pro v isions o f clause 12 o f i t ,  th a t the 
D r1 f  lad in g  was to be deemed conclusive 

cargo shipped, and acco rd ing ly  th a t 
„  ® i - la d in g  in  question m ust be deemed 

elusive p ro o f o f cargo shipped, and th a t i t  
ta in  “ ST coinPeto n t fo r  the  a rb itra to r  to enter- 
]• n 'to® question w hether thg q u a n tity  de- 
it ar * ,7  s.hip inc luded a ll the  bags w h ich  
j ni  j  ly  received, when the deficiency wa3 
lad in  + Q fia fit ity  stated in  the .b ill o f
r .A i; i r  to  have -been shipped. The respondents 
“  • upon clause in  the b i l l  o f lad in g ,
unlr»?8'*1”  pleasure, q u a lity , contents, and  value 
visio i? nc* contended th a t w ith  6uch a pro-

fi the b i l l  o f la d in g  was n o t conclusive as
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to the  q u a n tity  sh ipp ed ; they disputed the in 
co rpo ra tion  o f the  conclusive evidence clause 
ana cla im ed th a t i f  there was any discrepancy 
between the  ch a rte r-p a rty  and the b i l l  o f lad in g  
the  la tte r  p reva iled . H e ld , th a t the conclusive 
evidence clause was n o t inco rpo ra ted  in to  the 
b i l l  o f la d in g  as a “  con d ition  ”  n o r as an 
[‘ e xc e p tio n ”  o f the  c h a rte r-p a r ty ; bu t, even 
i f  i t  were an exception, i t  was n o t inco rpo ra ted  
in  the »bill o f la d in g , as i t  was re pugnan t to  the 
“  w e igh t,”  &c., unknow n ”  clause. Decision o f 
Lush, J .  affirm ed. (C t. o f A pp .) H o g a rth  
S h ip p in g  Com pany L im ite d  v. B ly th , Green,
Jo u rd a in , and Co. L im ite d  ......................................  124

18. B i l l  o f lad in g —S ta tem ent o f sh ipper th a t 
937 tons were p u t in  board—S ta tem ent qua lified  
by shipowners' agent— “  W eight, measurement, 
contents, and value, except fo r  the purpose of 
estim a ting  fre ig h t, unknow n  ”  clause— P rim a  
fac ie  evidence of rece ip t— Onus o f p ro o f.— A  b i l l  
o f la d in g  presented to  and signed by the sh ip
owners’ agent stated th a t 937 tons o f ore were 
shipped. A  docum ent attached to  the b i l l  o f 
la d in g  b y  the  shipowners’ agent stated th a t a 
q u a n tity , sa id to be 937 tons, had  ‘been received.
The b i l l  o f la d in g  conta ined th e  clause 
“  W e igh t, measurement, contents, and value, 
except fo r  the purpose o f ¿estimating fre ig h t, 
unknow n.”  H e ld , -that the sh ipow ner was no t 
bound by the sta tem ent in  the b i l l  o f lad in g  
th a t 937 tons had been received, and upon the 
evidence he had de live red  a ll received. S m ith  
v. B edouin  Steam  N a v ig a tio n  Com pany  (1896)
A . C. 70) d istingu ished. Jessel v. B a th  
(L . Rep. 2 E x . 267) and Lebeau  v. General 
Steam  N a v ig a tio n  Com pany  (27 L .  T . Rep. 447;

L. Rep. 8 C. P . 83) app lied . M cLean and 
H ope  v. F le m in g  (25 L .  T . Rep. 317; L . Rep.
2 Sc. and D iv . 128) considered. D ecision o f 
Sankey, J . reversed. (C t. o f A pp .) New  
Chinese A n tim o n y  Com pany L im ite d  v. Ocean 
Steam ship Com pany L im ite d  ................................... 131

19. F o re ig n  sh ip  in  U n ited  K in g d o m —C harte r- 
p a rty — B a ltic  and W h ite  Sea tim e  cha rte r—  
E xcep tion  of re s tra in t o f princes—E m ergency  
le g is la tio n  o f country  o f owners—P erfo rm ance  
o f con trac t prevented.—B y  a ch a rte r-p a rty  
made in  the U n ite d  K in g d o m  on the  13th N ov.
1916 the defendants, who were the Swedish 
owners o f a steamer ca lled  the Z ., o f 3186 tons 
gross reg is te r, cha rtered the Z . to  the p la in tiffs  
fo r  a pe riod  o f s ix m onths. The steamer was 
to  be em ployed on voyages between ce rta in  
ports, a ll o f w h ich  were ou tside Sweden. The 
cha rte r was on a B a lt ic  and W h ite  Sea tim e  
ch a rte r fo rm , and conta ined an exception o f 
re s tra in t o f princes. The owners and the m aster 
were Swedish subjects o rd in a r ily  resident in  
Sweden. The K in g  of Sweden, in  the  exercise 
o f a pow er g iven to  h im  by the Swedish 
emergency leg is la tio n , m ade decrees p ro 
h ib it in g  Swedish ships o f m ore than  200 tons

f ross reg is te r fro m  c a rry in g  goods fo r  
re ig h t between po rts  outside Sweden.

On the  15th N ov. 1916 the ship loaded a 
cargo o f coal at B a rry , under the cha rte r-

Sa rty , fo r  Genoa. She w ent one voyage to  
enoa and de live red the  coal. She then re 

tu rned to  C a rd iff, and the p la in tiffs  proposed to 
load another cargo o f coal fo r  ca rr ia g e  to  I ta ly .
Th is  was objected to b y  the defendants on tne 
g round (in te r  a lia ) o f the Swedish em ergency 
leg is la tion , and they (the defendants) refused to 
.proceed w ith  the tim e  cha rte r. H e ld , th a t 
there m ay be a re s tra in t o f princes where the 
re s tra in t can operate, and can o n ly  operate in  
the case o f a ship, upon the  owners o r the 
m a s te r; and i t  is a case o f re s tra in t o f princes 
i f  the  perform ance o f the  con trac t w i l l  render 
the owners o r the m aster lia b le  to  pa ins and 
penalties—im prisonm en t and fine— and the
owners and tne  m aster are w ith in  the ju r is d ic 
t io n  o f the Sovereign o r  G overnm ent by  whose 
law  the pe rform ance o f a p a r t ic u la r  co n tra c t is 
i lle g a l. The defendants were e n title d  to  re ly  
upon the exception o f re s tra in t o f princes.



X l l MARITIME LAW CASES.

8UBJECTS OF CA8FS.

Jud gm en t fo r  the defendants. Observations of 
B ra m w e ll, B . in  Rodocanachi v. E ll io t t  (2 M a r. 
L a w  -Cas. 0 .  S. 399; 31 L . T . Rep. 239; L . Rep. 
9 C. P . 518) and o f the C o u rt o f A ppea l in  
Sunday  v. B rit is h  and F o re ig n  M a rin e  In s u r
ance C om pany  (13 Asp. M a r. L a w  Cas. 116; 
113 L . T . Rep. 407; (1915) 2 K . B . 781) app lied. 
(Bailhache, J .) Furness, W ith y , and Co. 
L im ite d  v. R ederiak tiebo lage t Banco and 
others ............................................................................... 137

20. C h a rte r-p a rty—Cargo of maize— D ead-w eight 
capacity guaranteed— W hether l i f t in g  capacity  
o r capacity  to ca rry  maize.— A  ch a rte r-p a rty  
p rov ided  th a t a ship should load “  a fu l l  and 
com plete cargo o f maize in  bags.”  The sh ip 
owners guaranteed th a t the sh ip ’s dead-w eight 
capacity  was 3200 tons, and fre ig h t was to  be 
p a id  on th a t q u a n tity . The l i f t in g  capac ity  of 
the ship was 3200 tons, b u t he r cubic capacity 
d id  no t a d m it o f he r load ing  3200 tons o f maize. 
H e ld , th a t the  guarantee was in  respect o f the 
s h ip ’s l i f t in g  capacity, and no t he r capac ity  to 
c a rry  tons of maize. (R ow la tt, J .) W . M il la r  
and Co. L im ite d  v. Owners o f S team ship F reden  166

N ote.— Since affirm ed by Ct. o f A p p . See post, 
N o. 26, p. 247.

21. Specified ship— N o t ready to load  on agreed 
date—S h ip  subsequently lost— M easure of
damages.—'W here the  defendants agreed w ith  
the p la in tiffs  th a t a p a rtic u la r sh ip  should be 
a t a ce rta in  p o r t on a p a r t ic u la r  da te  ready to 
load a cargo o f goods fro m  the  p la in t if fs ’ barges 
to be ca rr ie d  abroad, and the  specified snip 
was no t there on the date agreed upon and was 
sunk a t sea on the fo llo w in g  day. i t  was he ld  
th a t the defendants had com m itted  -a breach o f 
th e ir  con trac t on the day fixed fo r  load ing, 
and th a t the con trac t h a v in g  come to  an end by 
the s in k in g  of the ship on the  fo llo w in g  day, 
the measure o f damages to w hich the p la in tiffs  
were e n tit le d  was lim ite d  to  the tw o days’ 
de tention— nam ely, fro m  the date o f the breach 
to the date o f the ending o f the con tract. 
(A tk in , J .) Associated P o rtla n d  Cement M a n u 
fa c tu re rs  L im ite d  v. M o u lde r B ro thers and Co. 
L im ite d  ............................................................................ 170
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23. C ontract of a ffre igh tm en t—C argo—F re ig h t—

“  Abandonm ent ”  of ship by crew under stress 
o f enemy violence—S h ip  even tua lly  salved 
A bandonm ent o f con tract o f a ffre igh tm en t—  
N otice  of in te n tio n  to abandon.— The p la in tiffs  
were the indorsees o f a b i l l  o f la d in g  signed 
on beha lf o f the defendants, the owners o f the 
ship J ., fo r  the  carriage  o f a cargo o f wood to  
be de live red  a t H u ll on paym ent o f fre ig h t as 
pe r ch a rte r-p a rty . The J ., w h ile  o ff the coast 
o f Scotland, was, on the 7th Oct. 1916, attacked 
by a Germ an subm arine, and the  crew were 
com pelled to  take to  th e ir  boats under 
threats fro m  loaded revolvers. The enemy 
placed bombs on board the J ., and the 
fast the crew saw o f the vessel led  them  
to  be lieve th a t she was s ink ing . The m aster, 
on a r r iv in g  a t Aberdeen on the  8th  Oct., 
te legraphed to the ow ne rs : “  S h ip  sank yester
day subm arine .”  On the  9th Oot. the  owners 
w ro te  to the p la in t if fs ’ agen ts : “  . . . I  advise 
you o f the loss o f m y steamship J u p ite r , w h ich 
steamer was sunk by enemy subm arine on 
S aturday last. The crew have a ll been landed 
safe ly. . . .”  The vessel was subsequently 
found a w aterlogged d e re lic t and towed in to  
L e ith , where she was on the  11th O ct. taken 
possession of by the R eceiver o f W recks. On 
the  same day the p la in tiffs  c la im ed to  elect to 
take  possession o f th e ir  cargo where the steamer 
was. H e ld , by P ic k fo rd  and Bankes, L .J J .  
(w ith o u t decid ing w hether the  m aster and 
crew had, on beha lf o f the  owners, abandoned 
the perform ance o f the con tract), th a t the le tte r 
of the 9th Oct. was a notice by  the  owners to 
the p la in tiffs  th a t the  owners were unable to  
p e rfo rm  the con tract, and th a t they abandoned 
i t .  The cargo owners were the re fo re  e n title d  
to receive the cargo w ith o u t paym ent o f fre ig h t. 
H e ld , by Sargant, J . (dissenting), th a t the 
m aster an crew had no t abandoned the con
tra c t. and th a t the owners’ le tte r of the  9 th Oct. 
was no t a notice o f in te n tio n  to  abandon the 
con tract. Decision o f Sankey, J . (sup., p. 79;
116 L . T . Rep. 659) affirm ed. (C t. o f A pp.) 
Newsum  v. B rad le y  ..................................................  180

N ote.— Since reversed by H . o f L .

22. C h a rte r-p a rty—Salvage  —  Owners liab le  fo r  
p e rils  o f the sea— A d m ira lty  liab le  fo r  w a r r is k  
— A p p o rtio n m e n t o f salvage where w ar r is k  
im m in e n t.— The steamship R ., w h ich had- been 
requ is itioned by the  A d m ira lty , and was he ld by 
them  under a tim e  cha rte r, broke her p rope lle r 
w h ile  in  the  N o rth  Sea on a voyage fro m  
R o tte rda m  to  the Tyne. There  was a gale 
b low in g  and a h igh  sea runn ing , and the re  was 
im m in e n t risk  o f the  vessel ru n n in g  on to  a 
Germ an m ine fie ld . A no th e r vessel, answering 
signals o f distress, took the  R. in  tow  and 
b rough t he r safe to  R o tte rdam . As a resu lt o f 
salvage proceedings the sum o f 3000/. was 
agreed to  be p a id  to  the  salvors, i t  be ing le f t  
to  an a rb itra to r  to  decide the incidence of 
l ia b i l i ty  as between the  owners o f the  R. and 
the A d m ira lty . B y  clause 18 o f the charte r- 
p a rty  the A d m ira lty  were no t to  be lia b le  fo r 
sea risks, b u t by clause 19 the  A d m ira lty  took 
the  o rd in a ry  w a r risk . A n  a rb itra to r  found 
th a t w h ile  the  vessel was disabled she was 
exposed to  the  danger o f d r iv in g  on to  the 
m ine fie ld  and to  added r is k  fro m  submarines, 
and th a t the  A d m ira lty  were lia b le  /to pay 
750/., p a r t o f the said sum o f 3000/., s ta tin g  
his aw ard in  the  fo rm  o f a special case. H e ld , 
th a t, a lthough p r im a r ily  the  d isablem ent o f the  
vessel was due to  p e rils  o f the sea, the  a rb itra to r  
was r ig h t in  h o ld in g  th a t the re  was an im m i
nent w a r risk  fro m  w hich the vessel had been 
de livered , and th a t the aw ard m ust be affirm ed. 
(Bailhache. J .) P ym an  S team ship C om pany  
L im ite d  v. I jo rd s  Commissioners o f the A d m i
ra lty  .................................................................................. 171

N o te .—Since affirmed by Ct. o f App. See post,
No. 35, p. 364.

24. C h a rte r-p a rty—Com m ission payable to cha r
terers— W hether commission payable on dem ur
rage as w e ll as on fre ig h t.— The p la in tiffs , the 
shipowners, sued the defendants, the cha r
terers, fo r 137/., w h ich  the defendants had 
deducted fro m  paym ents o f fre ig h t to  the 
p la in tiffs  under a ch a rte r-p a rty  of the 21st Sept. 
1915. The ch a rte r-p a rty , under w hich the 
charterers were to be lia b le  fo r  fre ig h t and 
dem urrage, by a clause p rov ided  t h a t : “  A  
commission o f 2^ pe r cent, is due on shipm ent 
o f cargo to  ”  the  charterers, “  vessel lost o r 
no t lost, whose agents a t p o rt o f loa d in g  are to  
a ttend to  sh ip ’s business on custom ary te rm s.”
The charte rers contended th a t the  clause en title d  
them  to  commission no t on ly  on  the fre ig h t, 
b u t also upon paym ents w hich the y  had to  make 
to  the p la in t if fs  in  respect o f dem urrage a t the 
p o rt o f discharge. H e ld , th a t the  defendants 
were e n title d  under the  clause to  commission 
on fre ig h t on ly , and no t on dem urrage a t the 
p o rt o f discharge. Decision o f B a ilnache, J . 
a ffirm ed. (C t. o f A pp .) M o o r L in e  L im ite d
v. Lou is D reyfus and Co.............................................. 185

25. T im e  ch a rte r-pa rty—H ire — R equ is ition  of
sh ip  by A d m ira lty — R e s tra in t o f princes—F ru s 
tra tio n  o f com m ercia l adventure.— In  Re A r b i
tra tio n  between T a m p lia  S team pship  Com pany  
L im ite d  and A ng lo -M ex ica n  P etro leum  P ro 
ducts Com pany L im ite d  (13 Asp. M a r. La w .
Cas. 467; 115 L . T . Rep. 315; (1916) 2 A . C.
397) L o rd  L o rebu rn , though agreeing w ith  
L o rd  B uckm aster, I-.C . and L o rd  P a rke r 
th a t the ch a rte r in  th a t case d id  n o t de term ine 
when the ship was requis itioned, ye t concurred 
w ith  Lo rds  A tk inson  and H a ldane  (thus m a k in g  
a m a jo r ity )  in  h o ld in g  th a t the doctrine  o f com-
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SUBJECTS OF CASKS.
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T h p ^ r Î  lu s t r a t io n  applies to  a tim e  cha rte r. 
ch a rte r°CtTln ?{. ti le r®fo re > applies to  a tim e  
p a rtir j  ” }? fi,r,st1 appeal, by a tim e  charte r- 
e h a r tL f5 t f d  the 1,6 th M a rch  1915. a vessel was 
tho 9Q±Lii/£0 r  T10  ̂ ess ^ a n  tw e lve  m onths fro m  
T ile  , rcb 1915. a t a h ire  payable  m o n th ly . 
191R I ess! l  was requ is itioned  on the 30th Oct. 
h ire  n l  +th l u A<i T ! ra]);y- The charte rers pa id  
te re rlUP 4°  tbe ^ c t .  ■*'9hh on ly . The char-
ch a ri ovvners sued to  recover h ire  under the 
cn a rt y  up to  the 29th M a rch  1916, less
A d m f*  n  lo w l r, ra t® received by them  fro m  the 
cha r! a t y \  T i le  cha rte rers pleaded th a t the 
re o inV t P a rty r  ha,d been de term ined by the 
P a Ï Ï i  ti ° 1?' , t he second case, by a cha rte r- 
on i^ ’ dated the 2nd Oct. 1915, a ship was le t 
1915 l r % ? t  a m o n th ly  ra te  u n t i l  the  19th N ov. 
in n i. l j  . iu ‘ re was an exceptions clause w hich 
D rnv'■  res tra in ts  o f princes, b u t the re  was no 
r tm i'1S1° n / o r cesser o f h ire  in  respect o f in te r- 
the oon s,ervlce due to  th a t exception. On 

(1. n d ,'hu ly  1916 the ship was requ is itioned 
u n til 6 a d m ira lty ,  and the  re q u is ition  con tinued 
n a t im  f t ^ r  tbe  19th N o v - 1916» the ra te  o f h ire  
n n v fu i by  i he A d m ira lty  be ing less tha n  th a t 
hn ti?ble under the  ch a rte r-p a rty . H e ld , in  
il  cases, th a t the re q u is itio n  had fru s tra te d  
lin u i ad re n tu re , and the  charterers were no t 
ren, • • J o r the  h ire  a fte r the  date o f the 
equis ition. Re A rb it ra t io n  between T a m y lin  

t o “ 7! lshtP Com pany L im ite d  and A ng lo - 
(< n in \a r ii- e tr° l eum P roducts C om pany L im ite d  
(in f \ discussed. Decisions o f Sankey, J . 
j  rp } * nd o f B a ilhache, J . (sup., p . 18 116
l o t T - tReP- 4141 <1917> 2 K . 'B .  73) a ffirm ed.

A pp .) Countess o f W a rw ick  Steam- 
C om pany L im ite d  v. Le  N ic k e l Société 

r  • ;  A n g lo -N o rth e rn  T ra d in g  C om pany
united v. E m lyn , Jones, and W illia m s  ........... 242

ib w Z taZ ?e r~p a rty ~ C ar9 °  t0 he loaded— Dead- 
on f aPactty  guaranteed—F re ig h t to be p a id  
the "h  ^ uan t^ y — W hether l i f t in g  capacity  in  
t r n e t / ri act o r capacity  to c a rry  cargo con- 

f o r \ A  p r in te d  fo rm  o f ch a rte r-p a rty  
s h n n iu f  t îla t  tbe  shiP to  w h ich  i t  re la ted  
c e r t l-  oad. and the  charterers p rov ide  a t a 
c i J a in  specified fo re ig n  p o rt “  a fu l l  and com- 
,Vp,. carq °  ° f  maize in  bags.”  These words 
B  substitu ted in  place o f ce rta in  words w hich 
out 6 “ t u  P ou te d  fo rm  and w h ich  w ere s truck 
u , shipowners guaran teed the  sh ip ’s
fre1d m e ig h t capacity  to  be 3200 tons, and 
cl»,, was to  be pa id  on th a t q u a n tity . T h a t 
w h fSu Wa,8 substitu ted fo r  a p r in te d  clause 

men made fre ig h t payable  pe r ton, the effect 
Part e i t e r a t io n  be ing  to  m ake the  charte r- 

o f a lum p-sum  fre ig h t. The l i f t in g  
R i!ta<Üty  o£ -tbe sb’ p was in  fa c t 3200 tons.
1 “ “..h e r cub ic capac ity  d id  no t a d m it o f her 
‘  ,aT n»  m aize a t th a t w e igh t. H e ld , th a t the 
a n H ntee Lad reference to  an e x is ting  fact, 
o f i iT 88 n o t. a representation as to  the q u a n tity  
.  “ e p a r t ic u la r  cargo w h ich  the  ship could 
sc • °,m m ?date ; th a t i t  was a measure o f the 
theP u h f fm g  o r w e ig h t-ca rry in g  capacity  in  

abstract and no t he r capacity to  ca rry  tons 
of ? i aize— t he genera l capac ity  irrespective  
on tu  P a rtic u la r cargo th a t she was to  ca rry  
v in 6 .P a rticu la r voyage in  question. M a c k ill 

• W rig h t (14 A p p . Cas. 104) d is tingu ished. 
rJecision o f R o w la tt, J . (sup., p. 166 ; 117 L  T  
« e P -4 4 6 ; (X917) 2 K . B . 657) affirm ed. (C t. o f 

PP-) W illia m  M i l la r  and Co. L im ite d  v. 
wners o f S team ship F reden  ..................................  247

^ '.S 'fa r te r -p a r ty — Clause guaran tee ing tonnage  
q j . capacity  of vessel—Lum p-sum  fre ig h t—  

aim. by charte rers fo r  reduc tion  ow ing  to use 
/  dunnage in  lo ad ing .— B y  a clause in  a 

5hnn t  p a rty  4be ow ners guaran teed to  place 
3nn nnnt0ns, .dead-w e igh t cargo capacity  and 
yu.uuu cub ic fee t bale-space as pe r b u ild e r ’s 

t t  an ¡ti: disposal o f charterers, p rov ided  "th a t i f  
>e dead-w e ight o r bale-space placed a t the 
a rte re rs ’ disposal be less than the  above, then

PAGE
the lum p-sum  fre ig h t w h ich  was payable  was 
to  be reduced p ro  ra ta .  O w ing  to  the  use o f 
dunnage fo r  pack ing  the  cargo, the  charterers 
were constra ined to  leave behind 32 tons o f 
cargo, in  respect o f w h ich  they c la im ed a reduc
tio n  p ro  ra ta  in  the fre ig h t. H e ld , th a t, there 
being no re s tr ic tio n  as to  w h a t the cargo should 
be, save th a t i t  was to  be unobjectionab le , the 
question as to  how m uch dunnage should be 
used was fo r  the charterers, and th e ir  c la im  
fa ile d . (A tk in , J .) Thom son and Co. v. 
B rock lebank L im ite d  ......................................  ’ 253

28. F re ig h t—C harte red  fre ig h t payable  before  
sa iling  on s ign ing  b ills  o f la d in g —C o llec tio n  of 
f re ig h t fro m  shippers—-Ship p a r t ly  loaded—  
S in k in g  a t w h a rf ow ing  to ou tbreak o f fire —  
A c tio n  to recover fre ig h t.— The appellan ts 
cha rtered a ship fro m  the respondents to  ea rry  
a cargo fro m  L iv e rp o o l to  A rchange l a t a 
ce rta in  f re ig h t pe r ton  de live red , the  fre ig h t to  
be payable  in  cash less 3 pe r cent, in  L ive rp o o l 
before s a ilin g  on s ign ing  b ills  o f la d in g . The 
pa rties  con tem pla ted th a t the  fu l l  cargo m ig h t 
no t s ink  the ship to  he r m arks, and the  cha rte r 
p rov ided  th a t ’ should the cargo n o t be o f a 
n a tu re  to  load  the  ship to  he r d ra u g h t requ ired  
the  charterers were to  pay fre ig h t on the 
guaran teed dead-w e ight o f the  ship—nam ely,
225s. pe r ton  on 1950 tons, he r reg istered dead
w e igh t, less 3 pe r cen t.”  T h is  d iffe rence was 
to  be p a id  on c le a r in g  in  cash. B efore  the 
cargo was com ple te ly  loaded a f ire  occurred on 
board, w h ich  resulted in  the  vessel s in k in g  a t 
the  dock side, and the voyage was trea ted  as 
abandoned. A l l  the b ills  o f la d in g  had no t 
then been signed. The shipowners sued the 
charterers, c la im in g  to  recover the ch a rte r 
fre ig h t. H e ld , th a t under the agreem ent a 
p ro p o rtio n a l p a r t o f the advance fre ig h t 
became payable  on the s ign ing  o f each b i l l  o f 
la d in g . Decision o f the C ou rt o f A ppea l 
a ffirm ed.  ̂ (H . o f L .)  A . C oker and Co. L im ite d  
v . L im e r ic k  S team ship Com pany L im ite d  ....... 287

29. C h a rte r-p a rty— Persons nam ed “  as cha r
terers  ”  — Undisclosed p r in c ip a l —  R ig h ts .— A  
ch a rte r-p a rty  p rov ided  th a t the  charterers 
were to  g ive  the  owners n o t less than  ten  days’ 
w r it te n  no tice a t w h ich  p o rt and on about 
w h ich  day the  steam er w ou ld  be rede livered .
I t  also p rov ided  th a t i f  the  charte rers should 
have reason to  be dissatisfied w ith  the  conduct 
o f the m aster they were to  be e n title d  to  ask 
the  owners to  investiga te  i t .  There  was also a 
p rov is ion  th a t i f  the  steamer cou ld no t be 
de live red  by the  cance lling  date, the  charterers 
should, i f  requ ired , declare w hether they w ou ld  
cancel o r take  d e live ry . The a rb itra t io n  clause 
p rov ided  th a t any d ispu te a r is in g  under the 
ch a rte r-p a rty  should be re fe rred  to  a rb itra t io n , 
one a rb it ra to r  to  be nom inated  by  the  owners 
and anothe r by  the charterers. I n  the cha rte r- 
p a r ty  ce rta in  persons were named “  as cha r
te re rs .”  H e ld , th a t when the  name o f a person 
was inserted in  a ch a rte r-p a rty  o f th a t k in d  
“  as c h a rte re r '”  the  statem ent th a t the person 
named was the cha rte re r was a te rm  o f con
tra c t, and no t a m ere descrip tion  o f the  person 
o f the same characte r as the  descrip tion  “  o f 
the  one p a rt ”  o r “  o f the  o the r p a r t.”  
(R ow la tt, J .) A rg o n a u t v. H a n i  .....................  3jq

30. R equ is ition— S h ip  un der ch a rte r a t tim e of
re q u is itio n —A d m ira lty  ta k in g  w a r r is k __V alue
a t tim e  o f loss—E ffec t o f re q u is itio n  on. v a lu e __
A  ship was requ is itioned by the A d m ira lty  
under a ch a rte r-p a rty , w h ich  p rov ided  th a t the 
A d m ira lty  should take  w a r risks “  on the 
ascertained va lue o f the  steamer, i f  she be 
to ta lly  lost, a t the tim e  o f such loss.”  The 
effect o f the  re q u is ition  was to  reduce th e  value 
o f the vessel as com pared w ith  the va lue  she 
w ou ld  have had i f  she had n o t been under 
re qu is ition . The vessel was to ta lly  los t by 
enemy action. H e ld , th a t the p rope r va lue to
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p u t upon he r was the reduced va lue consequent 
upon the re qu is ition . (Sankey, J .) H a rr ie s  v. 
S h ip p in g  C d n tro ile r ....................................................... 320

31. T rade rs ' goods on tra nspo rt ship— B i l l  o f 
la d in g —E xcep tio n  o f K in g 's  enemies—D e v ia tio n  
fro m  voyage— User o f vessel fo r  m il i ta r y  p u r 
poses.— A  P e tit io n  o f R ig h t was presented by 
the  owners o f goods shipped a t M e lbourne  fo r  
Lo ndon  by a steamship bound fo r  London  v ia  
ports  sub ject to  G overnm ent requirem ents, the 
ship h a v in g  been requ is itioned  fo r  the G overn
m ent service. The b i l l  o f la d in g  conta ined an 
exception th a t the  C row n was n o t to  be lia b le  
i f  the  cargo was lost ow ing  to  the act o f the 
K in g ’s enemies. A f te r  h a v in g  le f t  M e lbourne  
w ith  troops fo r  the  A u s tra lia n  E xp e d it io n a ry  
Force, w h ich  was then op e ra tin g  in  the  G a llip o li 
peninsula , and w ith  o the r tra d e rs ’ goods, the 
ship was used fo r  about three  m onths as a store 
o r  warehouse a t Im b ros  and M u dros  fo r  supplies 
o f m eat re qu ire d  fo r  the troops, the  same be ing 
do led ou t to  them  as ra tions  when needed. 
W hen the  ship was on he r w ay fro m  M udros to 
London  she was torpedoed by a G erm an sub
m a rin e  and the  w hole  o f he r cargo lost. H e ld , 
th a t the  suppliants were e n title d  to  recover 
damages, the  b i l l  o f la d in g , h a v in g  re gard  to  
the m a in  ob jec t and in te n t o f the  con tract, no t 
g iv in g  the  G overnm ent the r ig h t  to  de ta in  the 
ship as a store o r warehouse, a purpose fo re ign  
to  he r em ploym ent as a means fo r  ca rriage  of 
goods, and th a t the re fo re  the exception clause 
n o t no t app ly . D ecision o f the C o u rt o f A ppea l 
(ante, p. 53; 116 L .  T . Rep. 515) uphe ld . H . o f 
L .) A tto rn e y  G eneral (on behalf of H is  
M a je s ty ) v . B e n ja m in  S m ith  and Co......................  335

32. B i l l  o f la d in g —C ontrac t o f a ffre igh tm en t—
S h ip  torpedoed on voyage— “  A bandonm ent ”  
o f sh ip  by crew under stress o f enemy violence 
— S hip  salved— R esum ption o f possession by 
cargo owners—L ia b i l it y  to pay fre ig h t.—The 
p la in t if fs , were the indorsees o f a b i l l  o f la d in g  
signed on be ha lf o f the  defendants, the owners 
o f the ship J ., fo r  the ca rriage  o f a cargo of 
wood to  be de live red  a t H u l l  on paym ent o f 
fre ig h t as pe r ch a rte r-p a rty . The J .,  w h ile  o ff 
the  coast o f Scotland, was on the 7th Oct. 1916 
torpedoed by a G erm an subm arine, and the 
crew were com pelled to  take  to  th e ir  boats 
under th re a t o f be ing shot. The enemy placed 
bombs on board the J ., and the last the crew 
saw o f the  vessel led  tnem  to  be lieve th a t she 
was s ink ing . The crew were p icked up and 
landed a t Aberdeen on the  8th  Oct., and the 
m aster a t once te legraphed to  the o w n e rs :
“  S h ip  sunk yesterday. S ubm arine .”  On the 
9th Oct. the  ow ner’s agents w ro te  to  the  p la in 
t if fs , qu o tin g  the fo llq w in g  le tte r fro m  the 
o w n e r: “  . . . 1 advise you  o f the loss of m y
steam ship J u p ite r , w h ich  steamer was sunk b jj 
enemy subm arine on S a tu rday last. . . . ’
The  vessel was subsequently found a w a te r
logged d e re lic t and tow ed in to  L e ith , w here she 
was on the 11th Oct. taken  possession o f by  the 
R eceiver o f W recks. On the same day tho 
p la in tiffs  c la im ed to  elect to  take  possession of 
th e ir  cargo where the  steam er was, and  the re 
a fte r b ro u g h t an action fo r  a dec la ra tion  th a t 
they were e n title d  to  d e live ry  w ith o u t paym ent 
o f fre ig h t. H e ld  (L o rd  Sum ner dissenting), 
th a t the m aster and crew had n o t abandoned 
the  sh ip  in  such circum stances as to  ind ica te  
-an in te n tio n  n o t to  p e rfo rm  the  con trac t, and 
th a t the  ow ner’s agents’ le tte r  o f the  9 th  Oct. 
was n o t a no tice  o f the abandonm ent o f the  con
tra c t such as e n tit le d  the cargo owners to  re 
ceive the cargo free of fre ig h t. Decision o f the 
C ou rt o f A ppea l (Sargant, J . d issenting) (ante, 
p. 180; 118 L . T . R ep. 78; (1918) 1 K . B . 217) 
reversed. (H . o f L .) B ra d le y  and others v.
New sum , Sdns, and Co. L im ite d  ..........................  340

33. C h a rte r-p a rty— B roke rs ' commission— Custom  
— Inconsistency w ith  con tract.— A  custom can 
o n ly  b ind  pa rties  dn the absence o f a special
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agreem ent inconsistent w ith  i t .  A  tim e  cha rte r- 
p a r ty  p rov ided  by a  clause th a t “  a  com m is
sion o f 3 pe r cent, on the estim ated gross 
am ount o f h ire  is due to  ”  th e  brokers “  on 
s ign in g  th is  ch a rte r (ship lo s t o r  n o t lo s t) .”
The sh ip  was requ is itioned  by the  F rench 
G overnm ent, and no h ire  was earned un de r the  
ch a rte r-p a rty . T h e  shipowners c la im ed to  set 
up a custom by w h ich  com m ission was no t 
payable  unless h ire  was earned under the 
ch a rte r-p a rty . H e ld  th a t the  custom was incon
sistent w ith  the  clause o f the  ch a rte r-p a rty , 
and cou ld  no t be set up as an  answer to the  
b roke rs ’ c la im  to  commission. H e ld , also, th a t 
the  charte rers cou ld  sue as trustees fo r  the 
brokers. R obertson  v. W a it  ^1853, 3 E x . 229) 
approved. H a rle y  v. N a g a ta  (23 Com. Cas.
121) d is tingu ished. Decis ion o f B a ilhache, J . 
reversed. (C t. o f A pp .) Leopo ld  W a lfo rd  
(London  ) v. Les A ffré teu rs  R eunis Société 
A nonym e  ..........................................................................  354

34. C h a rte r-p a r iy— P aym ent o f h ire — Cesser of
h ire —S h ip  o ff h ire — R epaym ent o f h ire  fo r  
p e rio d  when ship off h ire — C o n s tru c tio n — A  
clause o f a tim e  ch a rte r-p a rty  p rov ided  th a t the 
charte rers should pay h ire  “  pe r ca lendar 
m onth, com m encing fro m  the t im e  t'he steam er 
is  placed a t the disposal o f the  charterers, and 
pro  ra ta  fo r  any fra c tio n a l p a r t  o f a m on th  . . . 
u n t i l  her re de live rv . . . . T h a t the  paym ent 
o f the h ire  should be made . . .  in  cash 
. . . m o n th ly  in  advance.”  A n o th e r clause
p rov ided  th a t in  the event o f loss o f t im e  fro m  
ce rta in  named causes p re ve n tin g  the w o rk in g  
o f the  steamer, and la s tin g  m ore than  tw en ty - 
fo u r consecutive hours, the 'h ire should cease 
u n t i l  the steamer should bo again  in  an e ffic ient 
sta te  to  resume he r service. One m o n th ’s h ire  
was p a id  in  advance on the 7 th N ov . 1915. The 
ship went o ff h ire  fro m  one of the specified 
causes on the  20th N ov. 1915, and was n o t in  an 
e ffic ient state to  resume 'her service u n t i l  the  6th  
Jan  1916. T h e  charte rers c la im ed to  recover 
th e  am ount o f h ire  a ttr ib u ta b le  to  the  pe riod  the  
20th N ov . to  the 7t'h Dec. H e ld , th a t each pay
m ent o f h ire  was fo r  t'he ensuing ca lendar 
m onth , and n o t fo r  the ne x t th i r t y  o r th ir ty -o n e  
days on w h ich  the sh ip  should  be on h ire  ; th a t 
the re  had the re fo re  been a fa ilu re  o f considera
t io n  in  respect o f the  pe riod , the 20th N o v . to  
7 th Dec., when the sh ip  was o ff h ire , and th a t 
the charterers were e n title d  to  recover the 
am ount c la im ed. D ecision o f B a ilhache, J . 
a ffirm ed. (C t. o f A pp .) S te w a rt (C. A .) and  
Co. v. Phs. V an  Omm eron  (London) L im ite d  ... 350

35. R equ is ition— C h a rte r-p a rty—P e rils  of the sea 
—A d m ira lty  lia b le  fo r  w a r risks—Salvage—  
A p p o rtio n m e n t o f salvage.— On the 17th Fe!b.
1915 the  steam ship R ., w h ich  had  been re qu is i
tioned  by the A d m ira lty  and was he ld  by  them  
under a tim e  cha rte r, b roke  he r p ro p e lle r in  
the  N o r th  Sea on a voyage between R o tte rd a m  
and the Tyne. A  ga le was b io  vying and a h ig h  
sea ru nn ing , and the re  was im m in e n t r is k  o f the  
vessel ru n n in g  on to  a G erm an m ine fie ld . 
A n o th e r vessel took the  R. in  tow  and b ro u g h t 
he r safe ly to  R o tte rda m . As a resu lt o f salvage 
proceedings, the  sum o f 3000^. was agreed 
to  be p a id  to  the  salvors, i t  be ing  le f t  
to  an a rb itra to r  to  decide the incidence o f l ia 
b i l i t y  as between the owners o f the ship and the 
A d m ira lty . B y  the c h a rte r-p a rty  the A d m ira lty  
were no t to  be lia b le  fo r  sea-risks, b u t too k  the 
o rd in a ry  wiar risks. The a rb it ra to r  fou nd  th a t 
w h ile  trie  vessel was disabled she was exposed 
to  the danger o f d r iv in g  on to  the  m ine fie ld  and 
to  added r is k  fro m  submarines, and th a t tho 
A d m ira lty  w ere lia b le  to pay 7501., p a r t  o f the  
said sum o f 3,000£. H e ld , th a t, the  snip h a v in g  
been saved fro m  w a r risks as w e ll ¡as fro m  
m a rine  risks, the  a rb itra to r  was r ig h t  in  law  in  
f in d in g  the A d m ira lty  lia b le  'to pay fo r  a p o r
tion  of the salvage services. Decision o f 
Bailhache, J . (sup., p . 171 ; 118 L .  T .
Rep. 30; (1918) 1 K . B . 480) a ffirm ed. (Ct.
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vf  l £ ^  H ym an Steam ship Com pany L im ite d  

36 ' . S Commtsto°” ers o f the A d m ira lty  ........... 364
of R equ is ition  o f sh ip—F ru s tra tio n
4 plfes tn  » r ' ~ T ue doctrm e « f fru s tra t io n  
cha rte r Tb«lm e ° i1,a r te r as wel l  aa to  a voyage 
ateam te;n o  j  u6re * '¥  ow ners o f the
respondftint '  ^ad  been chartered by the
th eP 16t'h Feï,n d lS l?  H“ ® charte.r -Party , dated
m o n th . fo r  va pe riod  «  tw e lve
Placed a t T  *,be tln ?e Î h® vessel should be 
charte r £*, , k  ■ d l?PSsÜ1 S ! the charte rers. The 
arrest? ln ,cluded the usual exceptions o f
people T h  res tra ln ts  ° f  princes, ru le rs , and 
Of the '™ 1 ” 6 <ïuestl0“  >vaa Whether, as the resu lt 

genera l re qu is ition  o f the Q. bv  the
hu t beforpnÎv,a^ er ° f  the  ch a rte r-p a rty ,
Under the tbe. vesae 1 had  entered on h e r service 
by th e ih ?  cou tract, the  adventure con tem pla ted 
contract fhde r'* fa rî î  became fru s tra te d  and the  
» « « r l u t  inopera tive . The vessel 
lants A i t  a fte r some m onths to  the  appel- 
fHovernrnent^161'!!, u n d e rta k in g  to  supp ly  the 
On th ? m ra t an°t*her vessel in  he r stead
her t o „ t t o e i bemf  relTeased the appellan ts sold 
terers ! ; " ■  ’p5r t y - I n a n  action  by the  char- 
te r -M r tv  • ,f,o r breach o f th e  char-
the d o o f r in ? #  t  th e ir  Lordsh ips, th a t
the term ? fru s tr a tion  was no t excluded by
H aldane8 S; the ch a rte r-p a rty  ; and (2) (V iscount 
n n, . i  d issenting) th a t the  re au is ition  n f tee

370

vessel re qu is ition  ot the
id e n th v  faV nd i f im te  Period so destroyed the 
the A y  t the  chartered service as to  e n title  
an endI f r Wnefu j  tre a t, the c h a rte r-p a rty  as a t 
L  ) » „ fr ,01“  fh® date o f the  requ is ition . (H . o f
Co. U n e  L im ite d  v. A r th u r  C apel and

1 When teh~a?rt% ~ C harte rcd  sh ip  requisitioned  
re au ia; , - ~ G h a rte r~p a r ty  im pe nde d  d u r in g  
c h la r U r T  T  SP Le o f sh ip  ~  R e p u d ia tio n  o f 
ch a rte ~ ^a r ty  owner—In a b i l i ty  to 'perform  
steZL7r Pi a r^ ~ T he de fendant chartered a 
tin irt oL t0  * , P o n t i f f s  fo r  three  years fro m  the  
“  I f  t l . , f  T as h u il t  and f i t  to  sa il, p rov ided  th a t 
A d m ir„H 8tearner sh °u ld  be requ is itioned  b y  the  
h a r m w ity , owners and charte rers are to  be' he ld 
s team eT’- an<*  a" y. , . tlm<> d u r in g  w h ich  the 
account 8 j ° i t epUlsltiI0ned sha ll be fo r  owners’ 
fo r  the V,and h ire  un der th is  co n tra c t sha ll cease 
Prolone-edri,0d " T ho c?n trac t, however, sha ll be 
and re a n h t^  SUj b p ®r io d - The sh ip  was b u ilt  
w h ile  T u ls lH°ned- D u r in g  the  requ is ition , and 
the r L , „ - ! ; t - artl r ' Pf I?y  ,was suspended d u rin g  
a rra iiSem ent>n’ h ® d ®fend.a“ t  aold the  ship. N o 
charted “  i j *  ™ad« w ith  the  buyers th a t the 
‘ he d e fm d ‘ y i Sn° j ld  be p e rfo rmed- H e ld , th a t 
hand over an t ] ia< ,pu t, 14 “ “ t  o f h is po w e r to  
a t the  a^ o f c^ght the  ship to  the  charte rers  
repud ia ted  tn  thf> requ is ition , and th a t he had 
R uerner m * e con trac t F r a te l l i  S o rrcn tin o  v.
Hep 84n( 3 «oS,Pcl ^ arT> L a w  Cas- 1 6 41 13  H. T . 
(Decision ’ ? H - B . 367) d is tingu ished.
A pp  ) r t , „ ° -  R °w  a tt. J . a ffirm ed.) (Ct. o f 
S uthe rlanZ  m d ™ erprises and others v 
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nam ed L ! , r d tng~ 0 p tio .n  to select one o f ce rta in  
bV eonsinnee°t P°- ° f  d.\s,cha r0 e - S h ip  ordered  
known f i  t  t0- tm possihlc p o rt—Im p o s s ib ility  
ca.rgo o f n i t? I ‘l Slffnee~~1fZabtlit,y  l o r f r e ig h t— A  
i t  Was Inalt ute  so1? to  tbe defendants, and 
The b ill Bid u?n b?ar d the P la in tiffs ’ sh ip 5 . 
described ln dorsed to  the  defendants,
fo r ts  in  the as bound fo r  ce rta in  named
d id  nod m Ti " “ ed K m g d o m  “  fo r  orders,”  and 
contained thn t ' T  any„ p o rt o f destina tion . I t  
a ll o th e r rn rS q !aUSe’ P aym ent o f fre ig h t and 
ch a rte r Dadt d l t ,0n9- l sJpe i  ch a rte r-p a rty  ”  The 
charge m to to  i >r°,Tlded tb a t the p o rt o f dis- 
H ingdom  gdvcl,e^- a n y / a fe P ort in  the U n ite d  
certa in  ’ excj u d ln S M anchester C a n a l”  and 
A a lbo ro -nar [ led Ho r^  i n D enm ark, in c lu d in g  
Hhngdmn 2h  a r r iv a l o f the  ship in  the  U n ite d  
fe n d a n tw h  re?eivdd orders 'fro m  the de- 
A t th a t tim® conslRnera, to  proceed to  A a lbo rg .

tim e  i t  was im possib le to  take  a cargo ^
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o f n it ra te  to  th a t p o rt, ow ing  to  the fa c t th a t 
the B r it is h  au tho ritie s  had p ro h ib ite d  any 
fu r th e r  im p o rta t io n  o f n itra te  in to  D enm ark  fo r  
th a t yea r T h is  was know n to  the defendants, 
th e  m aster acco rd ing ly  refused to  accept the 
o rde r, and d ischarged the cargo in  one o f the 
named p o rts  in  the  U n ite d  K in g d o m . B a il-  
nache, J . he ld  th a t in  the  circum stances the  
no m in a tio n  o f A a lb o rg  as the  p o rt o f discharge 
when i t  was know n to  the  defendants) th a t the 
sh ip  cou ld no t proceed' the re  ow ing  to the re s tric 
t io n  on the  ca rria g e  o f n itra te s  fro m  the U n ite d  
K in g d o m  to  D enm ark  was no exercise o f the 
op tio n  a t a ll.  I t  was a m ere n u ga to ry  nom ina
tio n  w h ich  cou ld  no t be acted upon. I t  was the 
d u ty  o f the  defendants, on the a r r iv a l o f the 

■Pu m  *,he U n ite d  K in g d o m , to  g ive he r orders 
w ith in  the  lim its  o f the  po rts  m entioned in  thé  
ch a rte r-p a rty , to  go to  some p o r t  to  w h ich  she 
cou ld proceed w ith in  a reasonable tim e . The 
defendants ou gh t to  have selected some p o rt in  
t t o  U n ite d  K in g d o m , and the  p la in t if fs  were 
the re fo re  e n title d  to  succeed in  th e ir  c la im  fo r  
fre ig h t, &c. H e ld  on appeal, th a t the re  was a 
te rm  im p lie d  in  the  b i l l  o f la d in g  th a t the de
fendants should o rd e r the sh ip  to  proceed to  a 
possible p o rt, and thereby g ive  the p la in tiffs  
an o p p o rtu n ity  o f ea rn ing  fre ig h t, and th a t as 
the  defendants had fa ile d  to  name a possible 
po rt, the  p la in t if fs  were e n title d  to  d ischarge 
the  cargo w here they d id , and to  be p a id  
T r  T O U r n t , o f B a ilhache, J . (1919) 

L ? ; ? ' J d8) Aa,ffi,rm edV, (C t- 01 A p p -> Aktiesels- habet O livebank  v. D ansk Svovlsyre F a b r ik  ... 426

39. C h a rte r-p a rty  —  Stowage — Owners to be 
responsible -  C h lo ride  o f lim e  in  iro n  
d? urns loaded below deck—Leakaqe of 
fum es d u r in g  voyage—Dam age to cargo—
Z 0f r n f t t } i T °P er- P 0 wape I-kim ag e due to
la te n t defect m  drum s—L ia b i l i t y  .— A  cha rte r- 
p a rty  p rov ided  th a t the charterers should pay 
he expense o f lo a d in g  and d isch a rg in g ; th a t the 

stowage should be under the con tro l o f the 
m aster, and th a t the  owners should be respon
sible fo r  the  p ro p e r stowage and co rrec t de- 
liv e ry  o f the  cargo. P a r t  o f the cargo loaded 
un de r the  ch a rte r-p a rty  consisted o f ch lo ride  o f 
lim e  m  iro n  drum s, a ll o f w hich when presented 
fo r  ca rnage  were ap p a re n tly  in  good cond ition .

ttS °  j  Î.ue c{\a r t?rera. who saw to  the 
load ing  stowed the  ch lo r id e  o f lim e  be low  deck, 
a lth ough  the  shippers o f the ch lo ride  o f lim e
m lr k f d d t lT  îl0 b°  ca rrie d  on de<*, and had m arked the drum s accord ing ly . D uring- the

t \ T e h V T g ft0, a la te n t def“ t  in  the  drum s! the ch lo rid e  o f lim e  corroded the  d rum s and
fumes escaped causing damage to  the  o th e r 
cargo m  the ho ld . C la im s were b rough t against 
the  charte rers by the  holders o f the  b il ls  o f 
la d in g  o f the cargo thus damaged, and the 
charterers ha v in g  p a id  these cla im s, now cla im ed
~ d innfe m Mfie£ by the  sh*P°wners on the 

a!'? ged. « “ P roper stowage. H e ld , 
th a t the p rov is ion  in  the  ch a rte r-p a rty  th a t the 
owners were to  be responsible fo r  p ro p e r 
stowage o f the cargo d id  no t am ount Pto  Pan 
absolute w a rra n ty  I t  on ly  m eant th a t the  shin- 
owners w ould  no t be in  any w ay neg ligen t in  the 
m a tte r o f the stowage o f the cargo. T here fo re  
m  the absence o f negligence on the  p a r t  o f the 
m aster in  a llo w in g  the  drum s o f ch lo ride  of 

t tR be A a rr le d  be low  deck instead o f on 
deck, the  shipowners w ere n o t lia b le  to  in " 
de m m fy the  charterers. (Bailhache, J .) U n ion  
Castle M a ilt S team ship Com pany L im ite d  v 
B orderda le  S h ip p in g  Com pany L im i t e d ......... ! 435

\ o n ^ u s Z Z tyr , J CJ l Z terir J  brokcrS ’.von—Custom of trade—Inconsistency w ith  con
c la n sT th  t *«“ 6 cha rÎ ei:-p a r ty  p rov ided  by a 
clause th a t a commission o f 3 pe r cent on the
estim ated gross am ount o f the  h ire  duo to ”  tho
K ”™ T h T  r i gmtn g  tho ,char te r  (ship lost o r no t 
tee shin I n  ^ I t e r - p a r t y  also p rov ided  th a t i f  
the ship should bo requ is itioned by the F rench
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G overnm ent the  c h a rte r-p a rty  should the reby be 
cancelled. The sh ip  was requis itioned! by  the 
F rench  G overnm ent, and no h ire  was earned 
un de r the  c h a rte r-p a rty . I n  an action by  the  
b rokers to  recover com mission fro m  the  sh ip 
owners, i t  was agreed th a t the  question should 
be d e a lt w ith  as i f  the  charte rers w ere jo in e d  
as co -p la in tiffs , and evidence was g iven  o f a 
custom  th a t unless h ire  was earned no com m is
sion was payable. H e ld , th a t, assum ing the 
custom was established, i t  w ou ld  be inconsistent 
w ith  the  above clause in  the  ch a rte r-p a rty , and, 
the re  be ing no evidence o f a c o lla te ra l o r inde 
penden t agreem ent v a ry in g  th a t clause, the  
custom could no t be set up as an answer to  the  
b roke rs ’ c la im  to  commission. H e ld , also, th a t 
the  cha rte re r^  cou ld  sue as trustees fo r  the  
brokers. R obertson  v. W a it  (1853 3 E x . 229) ap
proved. D ecis ion o f the  C o u rt o f A ppe a l
a ffirm ed . (H . o f L .)  Les A ffré teu rs  R éunis  
Société A nonym e  v. Leopo ld  W o lfo rd  {London) 
L im ite d  .........................................................  ...........451

41. C h a rte r-p a rty—S h ip  chartered to  load  fu l l  
cargo o f steel b ille ts—Specified ra te  o f fre ig h t—
P a r t  load  on ly  o f steel b ille ts— General cargo to 
make u p —C harte red  ra te  no t app licab le—Q uan
tu m  m e ru it.— The steamship S. was charte red  by 
the  p la in tiffs , who w ere the  charte red  owners, to  
the  defendants to  load  a fu l l  ca rgo  o f steel b ille ts  
fo r  ca rriage  fro m  L iv e rp o o l to  N antes a t the 
ra te  o f 23s. a ton . The defendants loaded a 
cargo o f w h ich  1208 tons on ly  were steel b ille ts , 
the  rest, some 987 tons, be ing genera l cargo.
The p la in tiffs  were no t aw are th a t a general 
cargo was be ing  loaded. T h e  m aster, w ho had 
a copy o f the  c h a rte r-p a rty , knew  i t .  H e  was 
in  the  em ploym ent o f the  shipowners, a lthough  
ho was acting, fo r  the  purposes o f rece iv ing  and 
c a r ry in g  the  cargo, as the agent o f the  p la in tiffs .
The c u rre n t ra te  o f fre ig h t fo r  genera l m e r
chandise was h ig h e r tha n  the c h a rte r-p a r ty  ra te . 
B a ilhache, J . he ld th a t the c h a rte r-p a rty  ra te  of 
fre ig h t d id  no t a p p ly  to  the  genera l cargo, and 
fo r  th a t the defendants m ust pay on a quantum  
m e ru it. H e ld , on appeal, th a t the re  m ust be 
im p lie d  a prom ise by  the  defendants to  pay the 
cu rre n t ra te  fo r  such p a r t  o f the  cargo as was 
genera l merchandise, as in  lo a d in g  genera l m e r
chandise they w ere ac tin g  e n tire ly  outside the 
o r ig in a l con trac t. D ecision o f B a ilhache, J . 
{in fra ) a ffirm ed . (Ct. o f A p p .) Steven and  Co. 
v. A dam  B ro m le y  and Son  .................................. 455

42. C h a rte r-p a rty  —  C o n s t itu tio n  —  D em urrage  
— L a y  days—E xceptions— “  A lw a ys  p rov ided  
steam er can d ischarge a t th is  ra te .” —The term s 
o f a c h a rte r-p a rty  p rov ided  th a t the  charterers 
o f the ship were to  un load its  cargo o f tim b e r at 
the ra te  o f 100 standards pe r day, “  a lw ays p ro 
v ided steamer can . . . d ischarge a t th is  ra te .”  
O w ing  to  the  shortage o f labo u r a t the  p o rt o f 
discharge the  ship was de ta ined beyond the 
num ber o f lay  days. H e ld , th a t the  genera l 
ru le  established by the  a u tho ritie s  was th a t i f  
the  cha rte re r had agreed to  load o r un load 
w ith in  a fixed pe riod  o f tim e  (and id  ce riu m  est 
quod ce riu m  re d d i potest) he was answerable 
fo r  the  non-perform ance o f th a t engagem ent 
w ha teve r the  n a tu re  o f the  im pedim ents, unless 
the y  were covered by exceptions in  the  cha rte r- 
p a rty , o r arose th ro u g h  the  fa u lt  o f the  sh ip 
ow ner o r those fo r  whom  he was responsible ; 
and, as the re  was no d e fa u lt here on the  p a rt o f 
the  shipowners, the  charte rers w ere lia b le  to  pay 
dem urrage. H e ld , fu r th e r  (L o rd  W re n b u ry  d is
senting), th a t the  p rov iso  in  the  ch a rte r-p a rty  
should be read as re fe rr in g  to  the  S truc tu ra l 
capacity  and fitness o f the  ship fo r  d ischarg ing, 
and d id  n o t extend to  m ere in a b il ity  on the p a rt 
o f the  ship to  find  labo u r. The cha rte re r was 
no t excused by the  fa c t th a t the  shipow ner as 
w e ll as h im se lf was prevented, w ith o u t any fa u lt  
on h is p a rt, fro m  do ing  his share o f the  w o rk . 
D ecision o f the Second D iv is io n  o f the  C o u rt o f 
Sessions, reported  sub nom . T h . F ro n d a i and

PAGE
Co. v. W illia m  A lexand e r and Sons (56 S .L . 
R ep. 60), a ffirm ed . (House o f Lo rds.) W illia m  
A lexand e r and Sons v . A ktiese lskabet D am p- 
skebet H ansa and others  ........................................... 493

43. C h a rte r-p a rty—H ire  payable in  advance—  
D e fa u lt in  paym ent o f h ire — W ith d ra w a l o f sh ip  
fro m  service o f cha rterers— R ede live ry  to  owner 
— A p p o rtio n m e n t o f h ire .— B y  a tim e  cha rte r- 
p a r ty  the  ow ner o f a sh ip  placed the  use o f the 
sh ip  and he r m aster and crew  a t the  disposal o f 
the  charte rers fo r  tw e lve  m onths. H ire  was 
payable  m o n th ly  in  advance fro m  the  day o f the 
sh ip ’s “  d e live ry  ”  u n t i l  he r “  re d e live ry  ”  a t a 
p o r t in  W est I t a ly  o r the  U n ite d  K in g d o m  a t 
the  cha rte re rs ’ o p tion . F a ilin g  the  punctua l 
and re g u la r paym ent o f the  h ire , the  ow ner was 
to  be a t l ib e r ty  to  w ith d ra w  the ship fro m  the 
service o f the  charterers w ith o u t p re ju d ice  to  
any c la im  the  ow ner m ig h t otherw ise have o il 
the  cha rte rers . On the  10th Jan . 1917 a m o n th ’s 
h ire  became due, b u t was no t pa id . On the 
n e x t day, w h ile  the ship was m a k in g  fo r  B a rry  
under cha rte re rs ’ orders, the  ow ner by  le tte r 
to  the  charte rers w ith d re w  he r fro m  th e ir  
services. The ship a rr ive d  a t B a rry  on the  
23rd Jan . The charte rers h a v in g  cla im ed a 
dec la ra tio n  th a t the  ch a rte r-p a rty  was s t i l l  sub
s is ting, the ow ner counter-c la im ed fo r  h ire  fro m  
the  11th Jan . to  th e  23rd Jan ., on the 
g round  th a t the  ship was n o t rede livered 
to  h im  u n t i l  the  25th Jan . H e ld , th a t 
the re  be ing no demise o f th e  ship, b u t 
o n ly  a co n tra c t fo r  he r services, the  w ord  
“  re de live ry  ”  was in a p p ro p ria te  and cou ld  no t 
be construed l i t e r a l ly ; th a t the  ship was 
rede live red  when the ow ner w ith d re w  her fro m  
the  service o f the  ch a rte re rs ; and th a t he cou ld  
n o t recover h ire  fo r  the  use o f the  sh ip  a fte r 
the  11th Jan . (C t. o f A pp .) I ta l ia n  State  
R a ilw ays  v. M q vrogo rda tos  and anothe r ........... 504

44. C h a rte r-p a rty  —  T. 99 —  R equ is ition  — Loss 
— E nem y action. —  A scerta ined value. —- The 
cla im ants, the  L lo y d  B eige (G reat B r ita in )  
L im ite d , a B r it is h  com pany under B e lg ian  
S tate  con tro l, were the  owners o f the 
steamship P ., a B r it is h  vessel* w h ich  they 
purchased on the  30th M a y  1916 fo r  129,500/.
The P . was then  under re qu is ition  to  
the B r it is h  G overnm ent, under the cha rte r- 
p a rty  know n as T . 99, w hereby the  G overnm ent 
undertook to  pay to  the  owners the “ ascertained 
va lue o f the steamer a t the tim e  o f h e r loss,”  
i f  caused th ro u g h  enemy action. The P . was 
los t by enemy action in N ov. 1917, w h ile  s t i l l  
under such requ is ition . H e r  va lue a t th a t date 
in  the B r it is h  m a rke t was 111,000/. As the 
owners were under B e lg ian  con tro l the y  were 
p ro h ib ite d  by  regu la tio ns  under the Defence of 
the R ea lm  A c t fro m  purchasing another vessel 
in* the B r it is h  m a rke t to  replace the P . The  
p rice  in  the n e u tra l m a rke t was at the ra te  o f 
65/. pe r ton . The owners contended th a t, as thev 
were p ro h ib ite d  fro m  purchas ing  in  the B r it is h  
m a rke t, they cou ld  on ly  replace the P . b y  the 
purchase o f a vessel in  the  n e u tra l m a rk e t a t 
65/. pe r ton, w hich fo r  a vessel o f s im ila r size 
w ou ld  am ount to  432,900/., and they c la im ed th a t 
th is  sum was the  ascertained va lue o f the vessel 
a t the tim e  o f he r loss; a lte rn a tiv e ly  they 
c la im ed the sum o f 129,500/. w h ich  was the 
o r ig in a l purchase p rice  o f the vessel. The 
C o n tro lle r contended th a t th e  “  ascertained 
va lue ”  a t the tim e  o f the loss was the  va lue o f 
the  vessel in  the B r it is h  m a rke t. T h e  u m p ire  
uphe ld  the *.con tro lle r’ s con ten tion  and aw arded 
the sum of 111,000/. H e ld , th a t the u m p ire s  
aw ard was r ig h t, the “  -ascertained va lue at 
the tim e  o f the loss be ing the value o f the 
vessel in  the  B r it is h  m a rke t. (Sankey, J .) 
S h ip p in g  C o n tro lle r  v. L lo y d  Beige {G reat 
B rita in )  L im ite d  ........................................................... ^65

45. C h a rte r-p a rty—C oal sh ipm ent— E x p o r t p ro h i
b itio n  —  Licence  —  K now ledge of sh ipow ner—  
D e lay  o f steam er by n o n -a rr iv a l o f licence L ia 
b i l i ty  o f charterers.—A  Spanish steamer was
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chartered to load  a oargo o f coal a t N o rfo lk , 
r# In i a> w ith in  a specified tim e , fo r  de live ry  

a p,p a i n ' B e fo re  the  loa d in g  had been sta rted  
t t «  T T ° r 3 aí ,on was iasued hy the  P res ident o f 
f í L  e¿tedTTSl a t®s T ro h lb it in ? t l ! e export o f coal 
j ; n ‘ he U n ite d  States to  S pain, except under 

, A p p lic a tio n  fo r  a licence was im - 
w or , y  made ^  ‘ he cha rte re rs ’ agents, who 
a r r i t .1  t  tt ge? ‘ s fo r  ‘ he owners. P end ing  the 
„ . nlv a l, ° f  the licence the  lo a d in g  o f the  coal was 
sn » ded w ith  and was com pleted w ith in  the
arrívn?d í 'T u ’ V-u t ow lnP to  a de lay  in  ‘ he 
se v o lf i j  them! IceI}°.e ‘ he «h ip was de ta ined 

f, days. T h e  shipowners c la im ed damages 
own th ® de ten tion . H e ld , th a t as bo th  the 

and the charterers knew, th roug h  th e ir  
th ? 1? 1 ° n a? eI?‘ s> o f ‘ he characte r o f the cargo a t 
o f rinime ° ‘ .‘ he sh ipm ent, and o f the  po ss ib ility  
be ae ■I  °yvmS to  the P roc lam a tion , i t  cou ld no t 
u Sa¿d th a t the charterers had com m itted  a 

o f ‘ he ch a rte r-p a rty  in  load ing  th a t 
pn ?  ’ o r th a t they should be lia b le  fo r  the 
0 » 3eqUenPes o£ the delay. (Bailhache, J.)
A lt  i , ' l T° f  the Spanish S team ship  Sebastian v

H o m o s  de V izcaya  ........................................... 568
j  la lV e i'-party  ■B ills  o f la d in g — C onstruction— 

»co rpo ra tion  o f term s o f cha rte r— Custom of 
te r*  P° r t  ° t  H u l l—D em urrage— D uties o f char- 

,e r * and receivers.— The p la in t i f f ’ s steamer 
a cha rtered to  take  a cargo o f wood fro m  a 
eh» t p o r ‘  H u l1 - B y  clause 3 o f the 
d ; » n h 'p ?r ty  -‘ i115 oarSr° was “  to  be loaded and 

senarged w ith  custom ary steam ship dispatch 
dm-' ‘  a? B‘ 6am er can receive and d e live r 

‘ he o rd in a ry  w o rk in g  hours o f the 
thoPectlTe ports, b u t accord ing to  the  custom of 
, if i .esPective  po rts . . . . S hou ld  the  steamer be 
t , . i f .  beyond the  tim e  e tip u la ted  as above 
n-.-j1'0ar 1n f, o r d ischarg ing , dem urrage sha ll be 
P i?  a‘  25/- pe r day. The several b ills  of 
oh» whioh  inco rpo ra ted  a l l  the  term s o f the
i . /  were assigned to  the respective 

u an‘ s’ three separate firm s o f tim b e r 
orfehents, sh o rtly  be fore the a r r iv a l o f the 

c o m n f i  ? u '• n ha discharge a t H u l l  was no t 
shmP eted- ,u n ‘ ?l e ighteen days a fte r the 
n i P j  ar r iv a l,  a lthough  i t  could have been com- 
difnU m- seven days i f  the re  had been a vacant 
oln» a rg ln £ b e rth  on the vessel’s a r r iv a l and 
u -r  ffuay space and a suffic ient supp ly  o f 
tirn-1? 3’ ,and I f  the  discharge had proceeded con- 
D la i f r «7 a‘ , ‘ he vessel’s m a x im um  ra te. The 
Sat.» j  sued ln  the C oun ty  C ou rt fo r  eleven 
c u s d m de? 1’í? rage’ and c la im ed th a t by the 
w .  m  o f the p o r t  receivers o f wood cargoes 
fo r  th Un t r  an .absolute o b lig a tio n  to  p rov ide  
drv-v 6 s‘ eainsh ip , on o r before he r a r r iv a l in  
a * a vacant and su itab le  b e rth  and a c lear 
sunni 8Pace and (or) a suffic ient and continuous 
a im  y - j  bogies and (or) su itab le  lig h te rs  
a , gside. rh e  dock and bogies belonged to
5- 7, w er® under the con tro l o f the N o r i l i-  
a „i,err] B a ilw a y  C om pany. H e ld , th a t under 
fr r ,f? a r te r i p a r ty  in  th is  fo rm  as d istingu ished 
n i im l  a c h a rte r-p a rty  to  d ischarge in  a fixed 
im iJ 16̂  ° /  days, the  l ia b i l i t y  o f the  cha rte re r 
„ . S ’ ™  by ?uch expressions in  the cha rte r- 
R, ‘ y  8,8 WI‘ h a l l  d ispatoh ”  o r “ as fast as 

vessel can d e live r accord ing to  the custom 
rtm iT ?  P.o r ‘ > ’ was to  take  d e live ry  w ith  the 
•hv 3‘  dispatch p racticab le , exc lud ing  affection 
th» rcu,ms‘ ances no‘  under h is  c o n tro l; and th a t 
th» custom o f the  p o rt o f H u l l  d id  n o t a lte r 
d e f» ? j rai0‘ er o£ ‘ hi® l ia b i l i t y  o r impose on the 
sp bdants as t l ie  respective receivers o f 
g a t in  a‘ ® Parcels an absolute un cond itio na l o b li-  
o f th  iS hnd quay spaces o r bogies. Decision 
Lo rd»? ° ‘  A ppe a l a ffirm ed. (House o f
Cn r  ■ . A . V an L iew en  v. H o llis  B ro the rs  

■ L im ite d  and o th e rs ; The L izz ie  ................... 596

C A S H  a g a i n s t  s h i p p i n g  d o c u m e n t s .
See Sale o f Goods, N o . 9.

C A S U A L T Y .
See M a rin e  Insurance, N o . 23.

C E R T IF IC A T E  O F IN S U R A N C E .
See Sale o f Goods, N o . 9.

C E S S A T IO N  OF H IR E .
See C arriage  o f Goods, Nos. 7, 13, 34.

C E S S E R  C L A U S E .
See C arriage  o f Goods, N o. 4.

C H A R T E R -P A R T Y .
See C arriage  of Goods, Nos. 1, 2, 4, 7, 9 to  15 17 19 

20, 24 25 to  30, 33, 35, 37, 39, 40, 41 to  46—C ollis ion ’, 
Nos. 3, 6, 14— M a rin e  Insurance, Nos 7 8—
Salvage, N o . 2— Value.

C H A R T E R E R S , P E R S O N S  N A M E D  AS. 
See C arriage  o f Goods, N o . 28.

C H A R T E R E D  F R E IG H T .
See C arriage  o f Goods, N o. 28.

C H A R T E R E D  R A T E .
See C arriage  o f Goods, N o. 41.

C .I.F . C O N T R A C T .
See Sale o f Goods, N o. 9.

C IV IL  P R O C E D U R E  A C T , 1833, SEC TS. 23, 29. 
See C arriage  o f Goods, N o. 10.

C O A L  S H IP M E N T .
See C arriage  of Goods, N o . 45.

C O L L IS IO N .
1. D am age action— P lea  of com pulsory p ilo tage  

—N egligence of m aster and crew— Onus o f p ro o f 
— M e rchan t S h ip p in g  A c t 1894 (57 &  58 V ie t, 
c. 60), s. 633.— In  a dam age action  the fa u lty  
n a v ig a tio n  o f the  defendants’ steamship was 
he ld to  have caused the co llis ion . T h e  defen
dants had pleaded th a t i f  the re  was any n e g li
gence on th e ir  sh ip w h ich  caused the  co llis ion , 
the negligence was solely th a t o f th e  p i lo t  who 
was co m pu lso rily  in  charge o f th e ir  sh ip. H e ld , 
th a t to  m ake ou t th a t defence, the  defendants 
m ust p rove  th a t the  p i lo t  was a com pulsory 
p ilo t,  and was in  fa c t in  ch a rg e ; th a t the  n e g li
gent act w h ich  caused the  co llis ion  was the  act 
o f the  p i lo t  h im se lf, o r  was an act done by the  
m aster o r crow in  obedience to  the  o rde r o f the  
p i lo t ; and th a t, i f  on the evidence i t  appeared 
th a t the re  was some n e g ligen t act o r omission 
on the  p a r t  o f the  m aster o r crew  w h ich  m ig h t 
have co n tribu ted  to  the  co llis ion , the defence o f 
com pulsory p ilo ta g e  w ou ld  fa i l  unless the  de
fendants fu r th e r  p roved th a t such act o r 
om ission d id  n o t co n trib u te  to  the  co llis ion .
(S ir S. Evans, P .) The Benue  ............................... 24

2. Loss o f ship— M easure o f damage— B u ie  fo r  
assessing the am ount o f dam age .—A  sa ilin g  ship 
w h ile  on a voyage to  A u s tra lia  was sunk by 
another vessel. T h e  owners o f the  o th e r vessel 
a d m itted  l ia b i l i ty  fo r  the  co llis ion , sub ject to  
the  damage be ing  assessed by the  re g is tra r.
On the  h e a ring  be fore the  re g is tra r the  owners 
c f  the  sa ilin g  ship a d m itted  th a t the  va lue o f 
th e ir  vessel on the  date she was sunk was 
22,500;., b u t alleged th a t, as she w ou ld  have 
been requ is itioned  by the  A u s tra lia n  G overn
m ent on her a r r iv a l a t Sydney to  c a rry  a cargo 
o f w heat to  G re a t B r ita in ,  she was in  the 
pos ition  o f a vessel sunk w h ile  proceed ing to  
p e rfo rm  a va luab le  cha rte r, and th a t they were 
e n tit le d  to  the  va lue o f the  ship a t the  tim e  of 
he r a r r iv a l a t Sydney, w h ich  was 29,3701. The 
re g is tra r assessed the  va lue  o f th e  vessel a t 
29,3701. The defendants appealed to  the  P res i
dent, w ho reduced the am ount to  22,5001. The 
owners appealed to  the  C ou rt o f A ppe a l. H e ld , 
a ff irm in g  the  decision o f the P res ident, th a t
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the r ig h t ru le  fo r  a r r iv in g  a t the  damages in  
the case o f a to ta l loss o f a vessel under cha rte r 
is to  value the  ship a t the tim e  o f her destruc
t io n  o r loss, and to  add to  th is  the  p ro p e r sum 
fo r  fre ig h t o r p ro fits  a t the end o f the voyages 
fixed by  he r e x is ting  charters, sub ject to  p roper 
deductions fo r  contingencies and w ear and tea r, 
and th a t 22,500Z. was the  sum w h ich  should be 
aw arded. (Ct. o f A pp .) The P h ila d e lp h ia  ....... 68

3. R equ is ition  by A d m ira lty — W a r risks  taken  
by A d m ira lty —C o llis ion  due to w a rlik e  opera
tions—Loss o f steam ship— L ia b i l i t y .— The steam
ship S t. 0 .  was requ is itioned by the  A d m ira lty  
under the  term s o f ch a rte r-p a rty  T . 99 C., clause 
24 o f w h ich  p rov ided  th a t the  A d m ira lty  should 
n o t be lia b le  i f  the  vessel should be lost th ro u g h  
co llis ion  o r any o the r cause a r is in g  as a sea 
r isk . Clause 25 p rov ided  th a t “  the  risks of 
w a r w h ich  were taken by the  A d m ira lty  are 
those risks w h ich  w ou ld  be excluded fro m  an 
o rd in a ry  E n g lish  p o lic y  o f m a rine  insurance by 
the  fo llo w in g  o r s im ila r b u t n o t m ore extended 
c lause : W a rra n te d  free  fro m  capture , seizure, 
and de tention and th e  consequences .thereo f o r 
o f any a tte m p t the rea t, p ira cy  excepted, and 
also fro m  a ll consequences o f h o s tilitie s  o r w a r
lik e  operations w hether be fore o r a fte r decla ra
tio n  o f w a r. Such risks are taken by the  A d 
m ira lty  on the ascertained va lue  o f th e  steamer, 
i f  she be to ta lly  lost, a t the  tim e  o f such loss.”
On the 31st Dec. 1915 the  S t. 0 . was engaged 
as a tra n sp o rt fo r  the  troops in  connection w ith  
the  evacuation o f G a llip o li.  A b o u t 5.30 p.m . 
she was ru n n in g  w ith  no lig h ts  showing in  p u r 
suance o f A d m ira lty  orders. A t  the  tim e  a 
la rg e  num ber o f o the r vessels be long ing  to  the 
tra n sp o rt services o f G re a t B r ita in  and the 
a llies w ere in  the  ne ighbourhood, and a ll were 
n a v ig a tin g  w ith o u t lig h ts  in  consequence o f the  
h o s tilitie s  then in  progress. The n ig h t was 
ve ry  da rk , and, a lth ough  a good look-ou t was 
be ing  kept, the  S t. O. came in to  co llis ion  w ith  a 
F rench  ba ttlesh ip  and was sunk. The co llis ion  
cou ld no t have been avo ided by any care o r  s k ill 
on the  p a r t  o f those on board the  S t. O. H e ld , 
th a t the loss o f the  steamship was due to  w a r
lik e  operations, and was w ith in  the  risks w hich 
had been taken by the  A d m ira lty  un der clause 25 
o f ch a rte r-p a rty  T . 99 C. T h e  shipowners 
w ere the re fo re  e n title d  to  judg m en t. (R ow la tt,
J .) B rit is h  and F o re ig n  Steam ship Com pany  
L im ite d  v. The K in g  ..................................................  121

N ote.— Since affirm ed by Ct. o f A p p . See post, 
N o. 6, p. 270.

4. S team ship a t anchor broken a d r if t  by anothe r 
and d r iv e n  in to  a  th ird  steam ship a t anchoi—  
A c tio n  fo r  damage by the steamship a t anchor 
against the steamship broken a d r if t  and the 
th ird  steamship— B o th  defendants he ld to 
blam e .—The p la in t if fs ’ steamship, w h ich  was a t 
anchor, was ru n  in to  by another steamship 
w h ich  had been a t anchor, b u t w hich had been 
broken a d r i f t  b y  a th ir d  steamship. The 
p la in t i f f  steamship sued the steamship w hich 
co llide d  w ith  he r fo r  the  damage she had sus
ta ined , and, on th a t vessel a lleg ing  th a t i t  was 
the  fa u lt  o f the th ir d  steamship w h ich  had 
co llide d  w ith  the  f irs t de fendant, the  p la in t i f f  
vessel jo in e d  the  th ir d  vessel as defendant. On 
the  t r ia l  o f the action against bo th  defendants 
i t  was proved th a t the  p la in t i f f  vessel was a t 
anchor show ing p rope r anchor l ig h ts ; th a t the  
f irs t de fendant, the  vessel w h ich  had been ly in g  
to  he r p o r t anchor, ou gh t to  have had he r s ta r
board  anchor so placed th a t i t  cou ld be le t go a t 
once, whereas in  fa c t i t  too k  e ig h t to  ten 
m inu tes to  le t i t  g o ; and ou gh t to  have made 
use o f he r engines sooner. T h e  second de
fen dan t a d m itted  th a t she was to  b lam e fo r  the 
co llis ion  w ith  the f irs t de fendant, b u t alleged 
th a t the  co llis ion  between the  f irs t de fendant 
and the  p la in t i f f  was no t a re su lt o f the  n e g li
gence w n ich  caused the co llis ion  between the 
tw o  defendants. H e ld , th a t the  p la in tiffs  were 
e n title d  to  recover against bo th  defendants, on
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the  ground th a t the second de fendant had set 
the  f irs t de fendant a d r if t ,  and th a t the  co llis ion  
w ith  the p la in t i f f  was the  consequence o f the 
f irs t  de fendant be ing  set a d r i f t ;  and th a t the 
f irs t de fendan t was to  blam e, because i t  had no t 
been shown th a t the  co llis ion  cou ld  n o t have 
been avo ided by the  exercise o f reasonable s k ill 
and care on he r p a rt. ( H i l l ,  J .) The Jessie 
and the Z a an lan d  ..........................................................  139

5. Crossing steamships—Steam ships m ak ing  fo r  a 
p ilo t  boat—D u ty  o f the ho ld-on steamship under 
a rt.  21 to keep course and speed—R ig h t o f the 
hold-on steam ship to slacken her speed and  
a lte r  he r course on approach ing  a p i lo t  boat—  
C o llis ion  R egu la tions  1897, arts . 19, 21.—Tw o 
steamships, one o f them  leav in g  the  H u m b e r and 
the o th e r en te ring  i t ,  were approach ing  a p ilo t  
boat fo r  the purpose o f d ro p p in g  and ta k in g  up 
th e ir  p ilo ts . The steamships were on crossing 
courses. U n d e r a rt. 21 the  steamship lea v in g  
the  H u m b e r should have k e p t h e r course and 
speed ; b u t, instead o f do ing  so, she po rted  and 
stopped he r engines in  o rde r to  le t the p i lo t  
b o a t come alongside. A  co llis ion  between the  
tw o  steamships h a v in g  occurred, the steamship 
en te ring  the  H um b er, whose d u ty  i t  was to  keep 
ou t o f the w ay o f the  vessel le a v in g  the H um b er, 
in  an action fo r  the  damage caused, a lleged th a t 
the o th e r steam ship had been g u ilty  o f a breach 
o f a rt. 21. H e ld , th a t the steam ship le a v in g  the  
H u m b e r was n o t g u ilty  o f a breach o f a r t .  21, 
fo r  she was engaged in  the m anœ uvre o f d rop 
p in g  her p ilo t, a manœ uvre w hich, as those on 
the  o th e r steamship m ust have know n, necessi
ta te d  h e r a lte r in g  h e r course and  s lacken ing he r 
speed, and th a t the  a lte ra tio n  o f h e r course and 
the slackening o f he r speed were no t under the 
circum stances a breach o f a rt. 21, as the y  w ere 
p roper steps taken  in  th e  execution o f the  
manœ uvre in  w hich she was obv ious ly  engaged.
(S ir S. Evans, P.) The Echo  ..................................  142

6. R equ is ition  by A d m ira lty — W a r risks  taken by 
A d m ira lty —C o llis io n  due to “  h o s tilitie s  o r w a r
like  operations  ” — Loss of steamship— L ia b i l i t y .
—A  steam ship was requ is itioned  by the  A d 
m ira lty  under the te rm s o f c h a rte r-p a rty  T . 99. 
clause 24 o f w h ich  p rov ided  th a t th e  A d m ira it}  
should n o t be he ld  lia b le  i f  th e  vessel should be 
lost (in te r  a lia ) th roug h  co llis ion  o r any o th e r 
cause a r is in g  as a sea risk . Clause 25 prov ided  
th a t the  risks o f w a r w h ich  were taken  b y  the 
A d m ira lty  were those risks w hich w ou ld  be 
excluded fro m  an o rd in a ry  E n g lish  p o lic y  o f 
m a rine  insurance by the  fo llo w in g  o r  s im ila r  
b u t no t m ore  extended clause : “ W a rra n te d  
free  fro m  capture , seizure, and de tention and 
the  consequences the reo f o r o f any a ttem p t 
the rea t, p ira cy  excepted, and also fro m  a ll con
sequences o f h o s tilit ie s  o r w a rlik e  operations 
w hether before o r a fte r dec la ra tio n  o f w a r. 
Such risks are taken by the  A d m ira lty  on the 
ascertained va lue  o f the  steamer, i f  she be 
to ta lly  lost, a t the  tim e  o f such loss,”  On the 
31st Dec. 1915 the  steamship was em ployed as a 
tra n sp o rt fo r  the troops engaged in  the w ar. 
A b o u t 5.30 p .m . she was ru n n in g  w ith  no lig h ts  
showing in  pursuance o f A d m ira lty  orders. A t  
the  tim e  a la rg e  num ber o f o the r vessels be
lo n g in g  to  the tra n sp o rt services o f G re a t 
B r ita in  and the  a llies were in  the  ne ighbour
hood, and a l l  w ere n a v ig a tin g  w ith o u t lig h ts  in  
consequence o f the  h o s tilitie s  then in  progress. 
The n ig h t was ve ry  da rk , and, a lth ough  a good 
look-ou t was be ing  kep t, the steamship came in to  
co llis ion  w ith  a F rench ba ttlesh ip  and was sunk. 
The co llis ion  cou ld no t have been avoided by 
any care o r s k il l on the  p a r t  o f those on board 
the  steamship. H e ld , th a t the  co llis ion  was 
occasioned solely by  the absence o f lig h ts  and 
the  speed a t w h ich  the  vessels were proceeding, 
the  absence o f lig h ts  causing the  co llis ion  in  the  
sense th a t i t  prevented the  vessels fro m  seeing 
one another in  suffic ient tim e  and when they 
were a t such a distance a p a rt as w ou ld  have 
enabled them  to  take  the  o rd in a ry  steps d ic ta ted
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e i d 00wone|Hm r Ship and 5tee,r  a cours6 by  *w hich
H e ld  f u U > hav?u pas?ed cIear o f the  o ther, 
the n r n  ■e l ° t e ’ j ba t the  steamship was lost by 
Quench ° * Im a t6  d ire c t and im m e d ia te  conse^ 
R o w la it t T a r ike  operations. Decision o f 
a f f i r m. ?  J -,JSUP ;  P- 121; 117 L . T . Rep. 94) 
Steam h '  ° 7 ^P P '^ B r it is h  and F o re ign

eamshtp Com pany L im ite d  v . The K in g  ....... 270

1'£°stm;Pr ? ™ ry  pilo^ 9 e - V e s s e l  n a v ig a tin g  in  a 
m  w hich p ilo ta ge  was com pulsory—  

t r i e , ,  proceedm ff fro m  a p o rt outside the d is
m a l;™  a P° r t  ° uts ide the d is tr ic t— Vessel no t 
U erch  ,USL  ° f - any p o rt in  the d is tr ic t—
60) «  A c t  1894 <57 ^  58 V ie t. c.
c. 3 1 ) b05> t tS —P dotage  A c t  1913 (2 &  3 Geo. 5, 
on a vnv ??{. — A  B r it is h  steamship
in  h a ll ge fro i n Sharpness to  M idd lesb rough  
Deal 1 u u came i n to  c°h is io n  in  the Downs o ff 
action w n an° th ?r  steam ship. I n  a co llis ion  
The r t  both, ,vessels w ere he ld  to  be in  fa u lt .  
A f c P  r11 th e . vo?age fro m  Sharpness 
he r b r  oUgh ,wa,s ln  charge o f a p ilo t, and
d is tr ie tnarS alleged th a t as the  vessel was in  a 
vessel m  -w b lFb p ilo ta ge  was com pulsory, the 
th a t +uWas ln  charge o f a com pulsory p ilo t, and 
as th 6y w ere no t lia b le  fo r  the  damage done 
S a n t  qi,V-ere- pro t.eoted b y  sect- 633 ° f  the M er- 
aect ftnRh,PtPle g t c t } 894- H e ld - th at, though 
would60!, ° f  th e  M e fch a n t S h ip p in g  A c t w hich 
P u W  u t  6Xempted the  vessel fTO“  com- 
the  seeoid °  i?ei 'T aS repealed by  sect. 60 and 
and t i  l ,  schedule o f the P ilo ta g e  A c t 1913,
1913 , T ,B\  by  s<jc t- 10 o f the  P ilo ta g e  A c t o f 
s r e a f i f  f  °  the  Pro.vlslons o f the  A c t, a ll 
have e ff f  fro m  com pulsory p ilo ta g e  ceased to  
sect i  eot, y e t the  provis ions o f sect. 11, sub- 
a com «ei uded,ve88els m e re ly  passing th roug h  
s h m ^ uls°Sy Pdo tage d is tr ic t, th a t the  steam- 
p ilo t»  L  8 the re fo re  exem pt fro m  com pulsory 
the dge’ and th a t he r owners w ere lia b le  fo r  

done. (S ir S. Evans, P.) The
g o ..........................................................................  280

Frcn?hShipS I 71 c° n v °y. in  fog— Orders fro m  
hm -ri 7f avO'l a u tho ritie s—F a ilu re  to  stop on 

f og signals—A r t .  16 o f the R egu la tions. 
vovao-A St?a,1jnshi p S - was proceed ing on her 
a b o u f th  f0 l l?W1̂  . he r escort, a t a speed o f 
and W  kn/ >ts m  a dense fog . B o th  the S. 
foe- ^  mu esco rf were sounding signa ls fo r  the
vessels »1 n V h ! a,rd  t !?e io g  aig na l o f o the r 
escort b Sad> b u t k e p t he r speed, fo llo w in g  the 
|?co rt, and sighted the B . about 300ft. o ff. The 
hd r «  Proceeding in  convoy and was fo llo w in g  
been ma,km g  ei^ h t  kno ts> tho ugh  she had
w histle  £  f ?r  an Ji?u r and was sounding he r 
th a t tu  ° r u 6 f ,og- Those on board  he r alleged 
they sswy tuheacrd  I10 fo g  signals fro m  the S .;  
h a r m e d  S ’ about 300ft. o ff and a co llis ion  
sidePo f t i,  * 0  St,e,m  °,f  ‘ he E . s tr ik in g  the  p o rt 
th a t i f  ‘ the  0 n ,th o h e a ring  i t  was argued 
breach “ re S and the  B . were g u il ty  o f a
the  b re a c h *^ ' th  ° f  th<i  9 o Ilis ion  R egu la tions, 
orders r  - j i 16 regu la tions was excused by 
ties andeCtu Vf di. i/ron \  the E rench na va l a u th o r i 
den’s r f  , ;  ,  ‘  the, subm arine menace ju s tifie d  a 
E . a ia„ r e  fro m  the  regu la tions. Those on the 
s igna l. ali eged th a t, even i f  she had heard fog  
b e c a u i tahbead’ she <iou ld  no ‘  have stopped 
follow;®,„th ur ® w ? ie, ? the r vessels in  the  convoy 
could n *t u 8 r ’ t  c ld , th a t the  o rde r received 
fro m  a r t  iu  c° nstru e d  as a d ire c tio n  to  depart 
8uoh rw * th a t on the  evidence the re  was no 
E . nrocccf/-6 f r ° m  «ubmarines as to  ju s t ify  the 
th e Pnrc«cnln g  r ‘  8Uch, a 8Peed in  the  fo g ; th a t 
ju s t ify  6fh nCr t ves8els astern o f he r d id  no t 
vessels w J t E i  “ i . ,n o t sto p p m g ; and th a t bo th  
and th J Veit’e i °  b lam e—S. be ing he ld  one-th ird ,
The l m % f \ . tW.°;th ird8  to  b lam e* <H i l I > J .)  32Q

R ritiv th ^  w ith o u t lig h ts— D irec tio ns  of
C o lli.n *  A d m ira lty —S pecia l circumstances—
W etian o/  ,i7“ ua ii0 M ’, a rts - f .  2- 27.— A  N o r- 
n a v io -n f;sa m sh m  and a Russian steam ship were 

8  ng m  the  E ng lish  Channel a t n ig h t.
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B o th  steamships had received ins truc tions  fro m  
the B r it is h  A d m ira lty  n o t to  e x h ib it un de r w ay 
ligh ts , b u t _ to  show them  o n ly  in  case o f 
em ergency m  o rde r to  avo id  co llis ion . Those 
on the  vessels sighted each o the r between a 
qu a rte r and h a lf  a m ile  a p a rt and exh ib ited  
th e ir  side lig h ts  w ith o u t delay, b u t a co llis ion  
occurred w ith  the  resu lt th a t the  N orw e g ian  
steamship was sunk. The owners o f the cargo 
on the N o rw e g ian  steamship b ro u g h t an 
action  against the  owners o f the Russian steam
ship a lleg ing  ( in te r a lia ) th a t those on board 
he r were ne g ligen t in  no t e x h ib it in g  th e ir  under 
v  ay lig h ts^  H e ld , th a t arts. 1 and 2 o f the 
C o llis ion  R egu lu tions were to  be read w ith  
a r t. 27 th a t the d isregard  b y  the  Germans o f 
a ll ru les o f in te rn a tio n a l law , and - o f the 
p rac tice  o f c iv ilised  peoples in  the  conduct o f 
w ar, had created a t the  tim e  and in  the  lo c a lity  
in  question a danger o f n a v ig a tio n  w ith in  the

tv. al? ‘ 27 tb e  C o llis ion R egu la tions, 
and th a t the steamship was no t to  b lam e fo r  no t 
e x h ib it in g  under way lig h ts , as a danger o f 
t \lv I f a t lo n  ju s tifie d  he r m  no t do ing  so. (H i l l  
J ) . The A lg o l .................................... ’

10. C om pulsory p ilo ta g e —Lines o f com m unica tion  
b h a tt-u t-A ra b  r iv e r— O rder issued bv arm u  

com m ander m  M esopotam ia—P ilo t  in  charge of 
vessel— B urden  0f  p r o o f - A  steamship in  charge 
o f a p i lo t  when proceed ing up the  S ha tt-u l-A ra b  
r iv e r  came in to  co llis ion  w ith  another steam
ship a t anchor. The p i lo t  was in  charge in  
consequence o f an o rde r m ade by the  officer 
com m and ing the B r it is h  troops in  M esopotam ia 
th e  troops con tro lled  bo th banks o f the r iv e r  
to  above the  place a t w hich the  co llis ion  hap
pened. I n  an action  fo r  damage b rough t by  
the  owners o f the  steamship a t anchor aga inst 
the  ow ner o f the  steamship under w ay, the 
la t te r  a d m itted  th a t the  co llis ion  was caused 
by the negligence o f th e  p i lo t  who was in  fa c t in
a l l e ^  t w  uWaS “ a v ig a tin g  th e ir  vessel, b u t 
alleged th a t he was com pu lso rily  in  charge, and
H,aM " ereic no t . lia b le  fo r  the  damage.
H e ld , th a t the  office r m  com mand o f the  troops 
had a u th o r ity  to  issue orders to  ensure the  safe 
n e g a t io n  o f the  r iv e r , w h ich  served as one o f 
the  ch ie f lines o f com m unica tion  fo r  the  a rm y : 
and tha t, as the defendants had proved th a t the  
p iIo t  was in  charge m  consequence o f th a t o rde r 
and the  p la in tiffs  had no t shown th a t, though 
the p i lo t  was com pu lso rily  on board h is d u ty  
was m e re ly  to  g ive  advice as to  the  n a v ig a tion  
;,h® g Iaa °J com pulsory p ilo ta ge  succeeded, and
rfnL d e m n nt8i  ,we£,e; no t bab le  fo r  the  damage 
done. ( H i l l ,  J .) The A n d o n i .....................  326

11. Steam ships n a v ig a tin g  w ith o u t lig h ts— F in d 
in g  o f no negligence on e ith e r vessel—Costs —  
tw o  steamships w ere steam ing a t n ig h t in  
accordance w ith  orders received fro m  ’ the 
A d m ira lty , w ith o u t lig h ts . They came in to  co l
lis io n  and bo th  sustained damage. The owners 
o t one o f them , e ighteen m onths a fte r the  col- 
Iis ion  issued a w r it ,  whereupon the  owners o f 
the  o the r too k  proceedings to  recover th e ir  
damage. T h e  co u rt he ld  th a t ne ith e r vessel had 
been g u ilty j o f negligence. On the  question o f 
costs: H e ld , th a t in  the circumstances, as i t  
appeared th a t th e  lit ig a t io n  had been caused 
by  the  p la in tiffs  issuing th e ir  w r it ,  the  c la im  
w ou ld  be dismissed w ith  costs to  th e  defendants, 
and the  counter-c la im  w ou ld  be dismissed w ith  
rasts to  the p la in tiffs . (H i l l ,  J .) The C a rd iff
B aU  ..... ........................................................................ .' 328

W. S team ship un de r w ay d u r in g  p ro h ib ite d  hours  
— Tham es and M edw ay T ra ffic  R egu la tions—  
Defence o f the R ea lm  (C onso lida tion ) R egu la 
tions  1914— Steam ship a t anchor w ith o u t lig h ts  
—D u ty  to w a rn  approach ing  vessels— A  steam- 
ship proceeding down the  B lack  Deeps on a 
d a rk  n ig h t when accord ing to  the  tra ffic  regu
la tions  fo r  the  Thames and M edw ay, she ought 
no t to  have been under way, co llided  w ith  a 
vessel a t anchor w hich, in  accordance w ith  the-
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above regu la tions, was show ing no lig h t .  Those 
on the  vessel un de r w ay alleged th a t she had 
received orders to  be a t a ce rta in  place a t a 
ce rta in  tim e , w h ich  necessitated he r be ing under 
w ay. Those on the  vessel a t anchor alleged 
th a t they showed a l ig h t  to  the  vessel under 
w ay and ha ile d  he r in  suffic ient tim e  to  enable 
he r to  keep c lear. H e ld , th a t bo th  vessels w ere 
eq u a lly  to  blam e— the vessel under w ay fo r  
be ing  under w ay, fo r  the  orders received by her 
d id  n o t necessitate he r g e tt in g  under w ay when 
she d id , and d id  n o t necessitate h e r go ing  down 
the  B la ck  Deeps; and the  vessel a t anchor was 
to  blam e fo r  bad look-out, and th a t, even i f  
she cou ld n o t show a lig h t, she cou ld have ru ng  
he r b e ll o r g iven  some o th e r w a rn in g  o f her 
presence when she saw the  vessel under w ay 
approach ing . (H i l l ,  J .) The P u rfle e t B e lle , ... 331

13. Steam ship n a v ig a tin g  w ith o u t lig h ts— Vessel 
seen approach ing—D u ty  to e xh ib it lig h ts— T im e  
a t w h ich  lig h ts  should be e xh ib ited .— A  D anish 
steamship was proceed ing on a voyage at n ig h t.
I n  accordance w ith  ins truc tions and to  avo id 
the  danger o f submarines, she was n o t e x h ib it in g  
under-w ay lig h ts . She had he r side lig h ts  l i t ,  
b u t the y  w ere no t e xh ib ite d , and he r masthead 
l ig h t  was n o t exh ib ited  o r l i t .  Those on board 
he r sighted the  green l ig h t  o f a  B r it is h  w arsh ip  
on th e ir  p o r t  hand on a crossing course. They 
then he ld  th e ir  red l ig h t  leve l w ith  the  b r id g e  
ra il ,  b u t d id  no t e x h ib it th e ir  m asthead lig h t, 
w ith  the  resu lt th a t those on the  B r it is h  w a r
sh ip  th o u g h t the D anish steam ship was a sa iling  
ship, and, as th e re  was ve ry  l i t t le  w in d , a t
tem pted  to  cross ahead o f he r and a co llis ion  
occurred. H e ld , th a t a vessel proceeding w ith 
o u t lig h ts  to  avo id  the  danger o f submarines 
was o n ly  bound to  e x h ib it lig h ts  in  tim e  fo r  the 
g ive-w ay vessel to  take  p rope r action  to  avo id  
c o ll is io n ; th a t, a lth ough  those on the  D anish 
steamship were n e g ligen t in  n o t show ing her 
m asthead l ig h t, th a t was n o t a fa u lt  w hich con
tr ib u te d  to  the  co llis ion , as those on the  B r it is h  
w arsh ip  should have apprec ia ted fro m  th e  non- 
a lte ra tio n  o f the  be aring  o f the red l ig h t  th a t 
the  vessel e x h ib it in g  i t  was a steamship, and 
th a t i t  was th e ir  d u ty  to  go astern o f her.
( H i l l ,  J .) H .M .S . H y d ra  ........................................... 656

14 A d m ira lty  C h a rte r-p a rty  T . 99—R equ is itioned  
vessel—N a v ig a tin g  w ith o u t lig h ts —A d m ira lty  
R egu la tions— Loss of vessel— M a rin e  r is k — b .c. 
and s. clause— “  H o s tilit ie s  o r w a rlik e  opera
tions.” —  The  steam pship P . was requ is itioned  by 
the  A d m ira lty  on the  term s o f the  ch a rte r-p a rty  
kno w n as T . 99, clause 19 o f w h ich  p rov ided  th a t 
the  risks  o f w a r “  taken b y  the A d m ira lty  are  
those risks w h ich  w ou ld  be excluded fro m  an 
o rd in a ry  E n g lish  p o lic y  o f m a rin e  insurance by 
the  fo llo w in g  o r  s im ila r , b u t n o t m ore extensive 
c lause : w arran ted  free  o f cap ture , seizure, and 
de ten tion , and the  consequences the reo f, o r ot 
any a tte m p t the rea t, p ira c y  excepted, and also 
fro m  a ll consequences o f h o s tilit ie s  o r w a rlik e  
operations, w hether before o r  a fte r  dec la ra tio n  
o f w a r.”  W h ile  the  vessel was under re qu is i
t io n , she was be ing  nav ig a ted  w ith o u t lig h ts  a t 
n ig h t in  accordance w ith  A d m ira lty  regu la tions, 
and cam e in to  ¡co llis ion w ith  anothe r vessel 
w h ich  was also be ing  nav ig a ted  w ith o u t lig h ts  
un de r the  same regu la tions and was lost. There  
was no negligence on the  p a r t  o f e ith e r vessel. 
H e ld , th a t the  A d m ira lty  re g u la tio n  th a t vessels 
should na v ig a te  a t n ig h t w ith o u t lig h ts  g re a tly  
increased the  r is k  o f co llis ion , b u t i t  was s t i l l  a 
m a rin e  r isk , and loss due to  com pliance w ith  
th a t re g u la tio n  by  a vessel n o t otherw ise en
gaged in  a w a r lik e  opera tion  is  n o t a loss due 
to  a w a r lik e  o p e ra tio n  and is n o t excluded by 
the# olause 19 o f th e  c h a rte r-p a r ty  fro m  an 
o rd in a ry  p o lic y  o f m a rin e  insurance. (B a il-  
bache, J .)  B r ita in  S team ship Com pany L im ite d
v. The K in g ;  The Petersham  ................................... 404

15. A d m ira lty  C h a rte r-p a r ty  T .  99 —  B equ i- 
s itioned vessel— N a v ig a tin g  w ith o u t lig h ts

PAGE
— A d m ira lty  R egu la tions  —  C o llis ion  —  Loss 
*>f vessel —  M a rin e  r is k  —  F.c. and  _ s. 
clause—Consequences o f “  h o s tilit ie s  o r w a rlike  
operations.” — A  steamship was los t w h ile  under 
re q u is itio n  by the  A d m ira lty  on the  term s o f the 
c h a rte r-p a rty  know n as T . 99, clause 19 o f w hich 
p rov ided  as fo l lo w s : “  The risks o f w a r w h ich  
are taken  by the  A d m ira lty  are those risks w hich 
w ou ld  be excluded fro m  an o rd in a ry  E n g lish  
p o lic y  o f m a rine  insurance by the  fo llo w in g  o r 
s im ila r, b u t n o t m ore extensive, clause. 
W a rra n te d  fre e  o f cap ture , seizure, and deten
tio n  and the  consequences the reo f, o r o f any 
a tte m p t the rea t, p ira c y  excepted, and also fro m  
a ll consequences o f h o s tilitie s  o r w a r lik e  opera
tions, w he the r be fore o r  a fte r dec la ra tion  o f 
w a r. ’’’ W h ile  the  steam ship was in  the  service 
o f the  A d m ira lty  she was be ing  nav iga ted  w ith 
ou t lig h ts  a t n ig h t, in  accordance w ith  the 
A d m ira lty  regu la tions. She was ru n  in to  and 
sunk by  anothe r vessel, w h ich  was also be ing  
n a v ig a te d  w ith o u t lig h ts  un der the  same re g u la 
tion s  I t  was a d m itte d  th a t in  the  circum stances 
the  co llis ion  cou ld  n o t have been avo ided by the  
exercise o f reasonable care and s k il l on the  p a rt 
o f those in  the  co n tro l o f e ith e r steamship. The 
supp lian ts  presented a P e tit io n  o f R ig h t to  re 
cover com pensation fo r  the loss o f th e ir  steam
ship. They c la im ed th a t such loss was a “  con
sequence o f h o s tilitie s  o r w a r lik e  operations, 
w ith in  the  m ean ing  o f the  above clause, and th a t 
the  A d m ira lty  w ere the re fo re  lia b le  fo r  the  loss.
I t  was decided b y  B a ilhache, J . (120 L .  T . R ep.
275) th a t the  A d m ira lty  re g u la tio n  th a t vessels 
should na v ig a te  a t n ig h t w ith o u t lig h ts  g re a tly  
increased the  r is k  o f co llis ion , b u t th a t i t  was 
s t i l l  a m a rine  r is k  i  and th a t loss due to  com 
p liance  w ith  th a t re g u la tio n  b y  a vessel no t 
otherw ise engaged in  a w a r lik e  op e ra tio n  was 
n o t a loss due to  a w a rlik e  opera tion , and was 
n o t excluded by the  clause re fe rre d  to  fro m  an 
o rd in a ry  p o lic y  o f m a rin e  insurance. The sup
p lia n ts  appealed. H e ld , th a t n a v ig a tio n  w ith 
ou t lig h ts , p ro v id e d  th a t the  e rrand  its e lf upon 
w h ich  the  ship was bound was a peacefu l one— 
e.g., the  c a r ry in g  o f an o rd in a ry  cargo fro m  p o rt 
to  p o rt— was a peacefu l op e ra tio n  pe rfo rm ed  
un de r cond itions adopted by reason o f the  e x is t
ence o f a state o f w ar, and was n o t o f its e lf a 
w a r lik e  op era tio n  s im p ly  because o f the  e x is t
ence o f w a r conditions. B r it is h  and F o re ig n  
Steam ship C om pany L im ite d  v . The K in g  (14 
A sp. M a r L a w  Cas. 121; 118 L .  T . Rep. 640; 
(1918) 2 K . B . 879) d is tingu ished. (Decision o f 
B a ilhache, J , a ffirm ed.) (C t. o f A pp .) B r ita in  
Steam ship Com pany L im ite d  v. The K i n g ........... 507

16. Canada— S hip— Sale o f vessel lia b le  fo r  
damages— L im ita t io n  o f l ia b i l i ty — N o  a p p lica 
tio n  th e re fo r by owners—D is tr ib u t io n  o f in su ffi
c ient fu n d — P r io r i ty  between life  and p ro p e rty  
cla im ants—M e rchan t S h ip p in g  A c t  1894 (57 <fc 
58 Y ic t. c. 60) ss. 503, sub-s. 1 ; 504, 509.— The 
appe llan ts were the  owners o f a steam ship w h ich  
foundered w ith  loss o f l i fe  as the  re su lt o f a 
co llis ion  w ith  a N o rw e g ian  steam ship. They 
b rough t an ac tion  in  rem  in  Canada, w here the 
N orw e g ian  vessel was arrested, and the  C o u rt 
he ld  the  N o rw e g ia n  vessel to  be alone to  blam e, 
and ordered th a t she should be sold and the  p ro 
ceeds o f the  sale deposited in  C o u rt fo r  d is tr ib u 
tio n , and the  am oun t o f the  c la im s was re fe rre d  
to  the re g is try . T h e  c la im a n ts  fo r  loss o f l ife  
the n  in te rvened and an o rd e r was m ade fix in g  
the  am ount o f the  damage re su ltin g  to  each of 
the  pa rties , b u t w ith o u t p re ju d ice  to  the  ques
t io n  w hether some c la im s w ere payable  in  
p r io r i ty  to others. N o  proceedings were taken 
by the  owners o f the  N o rw e g ia n  sh ip  fo r  l im ita 
t io n  o f th e ir  l ia b i l i ty .  I t  was he ld  by  the  
A d m ira lty  judg e  and b y  a m a jo r ity  o f the 
Suprem e C o u rt o f Canada th a t the  c la im ants  in  
respect o f loss o f l i fe  had absolute p r io r i ty  
aga inst so m uch o f the  fu n d  in  c o u rt as is taken 
to  represent l .  pe r to n  o f the  S. s registered 
tonnage, and w ere e n tit le d  to  ra nk  p a r i passu



MARITIME LAW  CASES. X X I

SUBJECTS OF CASES.

. PAGE
thft f  j  aP P fy anJs against the  re m a inder o f 

H e ld >, a llo w in g  the appeal, th a t the re  
tio n  ££ound / or, » fu m in g  a po licy  o r in ten- 
a t jle  Pa.r t  o f L e g is la tu re  to  establish

■ Pre fe reuce app licab le  to  a ll c ircum - 
nces in  fa v o u r o f l i fe  c la im ants, o r  to  tre a t 

c o ll' 8Um W n r  l m ay  happen to  be in  co u rt in  a 
b ‘2  . af t lo n  genera lly , as i f  i t  had been 

* I  in *'° cou rt  m  one p a rt ic u la r  w ay under
ainr,nta t* i e’ ,a5.d th a t the  fu n d  m u st be d iv ide d  
nm-?"g i e d l,f fe ren t c la im an ts  p ro  ra ta  in  p ro - 
D ro t r?  ito- the  am ounts o f th e ir  respective 
P oved cla im s. D ecision o f the  Suprem e C o u rt
revh.an5 d a ,Xr ®porte^  56 C an- S - c - R ep. 324) 
r j f / r e d -  (P r iv y  C ouncil.) C anadian P ac ific
o th e rs ^  Gom pan9 v - Steam ship S to rs tad  and

jy  t( .............................................................................  530
on vessels when engaged on th e ir  s ta tion
P ip ,? 1 , - age„  £ wty " —L ig h ts —R egu la tions fo r  
o f u  ” ? 19 C ollis ions a t Sea 1896, a rt.  8.—A r t .  8 
S e a ^ R e g u la t io n s  fo r  P re ve n tin g  C ollis ions a t 
en vnoL i requires th a t “ p i lo t  vessels when 
shF iiged on ,,th e ir  s ta tio n  on p ilo ta g e  d u ty  ”  
v is ih l Car, 7  ' a ,w b ite  b g h t a* the  masthead, 
n e a r .  a round the  ho rizon ,”  and “ On the 
haxr , jPP.roa. , ° *  o r  o th e r vessels they sha ll 
flash t„heirl.Side [rgb ts  lig h te d  . . .  and sha ll 
j  o r show them  a t sho rt in te rva ls . . .
st * ; s° recl u jj*es th a t, when n o t engaged on th e ir  
U r ? n  P ilo tage d u ty , p i lo t  vessels sha ll ca rry  
tonna s im i' a r to  those o f o th e r vessels o f th e ir  
from  Sf* "  R1 , cutte r , w h ile  p roceed ing ou t 

u j 8 *0 P t f  a Pi lo t  on board a 
ca rry  n ^ 11̂  hhad S1̂ " a lled  f? r  a p ilo t, was 
w l n i ’ i ?  , at  he r m asthead the  “ a l l- r o u n d ”  
she f i i x  /P n, t îe  aPProach o f the  steamship 
Was r ! , „  p0i  flasl? o r shew he r side lig h ts , and 
e n tra r.11 and su?h  hy the  steam ship o ff the 
the P i ber‘ ^ een the  b reakw aters. H e ld , by 
steamshf* ° £ A p p e a I’ a ff irm in g  H i l l ,  J ., th a t the 
and h o iT u Wa?TMi° * 't b lam e fo r  the  c o llis io n ; 
the p e d , b f  R 11» J - and by S cru tton , L .J .  in  
no t »  °J  A P?eal th a t the p i lo t  cu tte r was 
and „ , ga? ed, ,on b e r  s ta tio n  on p ilo ta g e  du ty , 
bead w h i f f  r u e Q  ca rry in g  o n ly ' he r mast- 

a w h ite  l ig h t .  (C t. o f A pp .) The H assel... 551
*8. S h in

to n ivp «n o t, undI r  eommand ’ ’— W hen en titled  
shin ‘ • no t un de r com mand ”  s igna l—D u ty  of 
and  .  u ™i er co m m a n d ” — K eep in g  course 
sions P, ei ~ R e 9 u la tlo m  t ° r  P re ve n tin g  C o lli- 
whde n ? et  ^ 0  a r t , .  4, 2 1 . - A  s h ip "  w hich, 
d i t io f  tu  abs.o lu te ly  helpless, is  in  such a con- 
P rom r.f *a ' s 16 cannot take the  o rd in a ry  and 
re asn£ ik ile il Sure3 w h lch a vessel o f he r type  m ay 
to  ho is t A  b?< exPe°ted  to  take , m ay be e n title d  
sh iD i ”. • u • n o t under com mand ’ ’ s igna l. A  
p r o n e r l f i  ■ xS ,no!i under com m and and has 
a r t 4 I f  t ‘u 1Swd a p p ro p ria te  s igna l under 
s io is . ? f the . R egu la tions fo r  P re ve n tin g  C o lli- 
keen h b6a ls n o t the reby necessarily bound to  
S e rn tto ff TOUTrse and sPeed un de r a r t. 21. P e r 
coniniarwi A  vess.el w h ich  is “ n o t under
w hich h x18 ,n° t  e n title d  to  m is lead vessels 
action fi? Vf6- * °  keep o u t o f he r way> by  ta k in g  
o ,  in .one  w ay and then in  anothe r w ith -
ProD^r tlilU a tlo n ' ®be is e n title d  to  take  the 
A n i  ) ?a, r cu v re3 suited to  he r case. (C t. o f

j  Since affirm ed by H . o f L .—E d .

V e i'f/ i’ f i 0nr  Crossing courses —  “  Give - way  
keening La te  action— “  K eep-on ”  vessel not 
P re lp  co]irs r  and speed—R egu la tions fo r  
22— A tm ff C o l,isions a t Sea 1910, arts. 19, 21 
22 r J yp? I Uon, 1! l , ’n t. ° f  b lam e.— A rts . 19, 21, and 
s tric ! 1,, ,e C o llis ion  R egu la tions should be 
T hem ^ observed in  re la tio n  to  one another, 
from  th la ^u i-e cases where a vessel is re lieved 
and ree o b lig a tio n  o f m a in ta in in g  he r course 
im nrw P ^x mV*" s tr ic t adherence to  a rt. 21 is 
o u ih f t f n t i he stand-on ship under a rt. 21 
last . to  ,eeP her course and speed u n t il the 
scrnf,P°SSIib ° . .moment. Such eases should be 
of r  *®ed w ith  the greatest care. Observations 

d o rd  P a rke r in  The O lym p ic  and H .M .S .

H a w k  (1913) P . 279), as to  the  circumstances 
under w h ich  the stand-on vessel m ay be re lieved 
o f he r ob lig a tion , considered by Bankes L .J .
J udgm ent o f H i l l ,  J . va rie d , bo th  vessels be ing 
found equa lly  to  blam e. W here vessels each 
m a te r ia lly  con tribu te  to  a co llis ion  the  cou rt 
ou gh t n o t to  a tte m p t to  a p po rtio n  the blam e 
unless the re  is some c lea r in d ica tio n  o f the 
ex te n t to  w hich one is m ore b lam ew orthy  than
the  o ther. (C t. o f A pp .) The O rduna  ............... 574

Since a ffirm ed by H . o f L .— E d .
20. Dam age  —  R epa irs  —  D em urrage  —  E stim a ted  

loss.— W here  defendants pressed on a c la im  on 
a re ference before the  p la in t if fs ’ damages were 
d e fin ite ly  ascertained and the  re g is tra r in  con
s ide ring  the c la im  had to  proceed upon an 
estim ate o f contingencies instead o f a considera
t io n  o f ascertained facts, i t  was he ld  by the 
C o u rt o f A ppe a l, co n firm in g  the  re p o rt and the 
ju d g m e n t o f H i l l ,  J ., th a t the  p la in tiffs  had 
proved w ith  reasonable c e rta in ty  th a t pe rm anent 
repa irs  fo r  co llis ion  damage w ou ld  be effected, 
and th a t th e ir  estim ated cost and the  estim ated 
loss o f tim e  w h ich  p robab ly  w ou ld  be occupied 
in  e ffec ting  them , toge the r w ith  the  inc ide n ta l 
expenses d u r in g  th is  pe riod , had been p ro p e rly  
taken in to  considera tion. The G lenfin ias  con
sidered (1917 fo l. 365 un repo rted . See C o llis ion ,
N o. 21, below.) (C t. o f A pp .) The K in g  sway ... 590

21. Damages— T e m po ra ry  repa irs— R epa irs  never 
executed—M easure o f damage—D ete n tion .— On 
the  4th M a rch  1917 a co llis ion  occurred a t St. 
N aza ire  between the  p la in t if fs ’ steamship 
W estern Coast and the defendants’ steamship 
G lenfin las, whereby the fo rm e r was damaged. 
T e m p o ra ry  repa irs  were done to  the  W estern  
Coast a t S t. N aza ire , and an estim ate was made 
fo r  pe rm anent repa irs , b u t these w ere never 
done. The W estern Coast was then requ is itioned 
by G overnm ent, and d u r in g  he r service, on the  
14th N ov . 1917, she was sunk by a m ine . In  
an a9fci ° n damage the  defendants ad m itted  
l ia b i l i ty  sub ject to  a re ference to  assess 
damages. A t  the  reference the  p la in tiffs  
c la im ed damages in  respect o f pe rm anent 
repa irs  and de ten tion . T h e  defendants ad m itted  
th a t the p la in tiffs  were e n title d  to  damages fo r  
pe rm anent repa irs , exc lud ing  d ryd o ck in g  and 
the  services o f a su rv e y o r; b u t they denied th a t 
the  p la in tiffs  w ere e n title d  in  respect o f the 
las t tw o  item s as’ p a r t  o f the  pe rm anent 
repa irs , o r in  respect o f de ten tion . A  witness 
ca lled b y  the p la in tiffs  stated th a t the  vessel 
w ou ld  no t have been re pa ire d  u n t i l  a fte r the  
w ar. The R e g is tra r, assisted by the  m erchants, 
a llow ed the p la in tiffs  the cost o f d ryd o ck in g  and 
the services o f a surveyor as p a r t  o f the  cost 
o f the repa irs , b u t refused to  a llo w  them  
damages fo r  de tention. The learned R e g is tra r 
said th a t i t  was c lear law  th a t the  ow ner o f a 
vessel w h ich  had been in  co llis ion  was en title d  
to  the  cost o f repa irs  even i f  they had n o t been 
executed.— The E ndeavou r (6 Asp. M a r. La w  
Cas. 511), w h ich  case had been fre q u e n tly  
fo llow ed  in  the  re g is try . Such estim ated cost 
was the measure o f an actua l in ju r y  re su lting  
in  actua l damage to  the  p la in t i f f ’s p ro p e rty  ana 
was p a r t  o f the  cost o f repa irs . I t  should the re 
fore be a llow ed. The damages fo r  de tention, 
however, were in  his v iew  inadm iss ib le . B e ing  
m ere ly  consequential damages, they were on a 
d iffe re n t fo o tin g  fro m  the  estim ated cost o f 
repa irs  fo r  an actua l in ju r y  to  the  p la in t if fs ’ 
cha tte l. The p r in c ip le  app licab le  was re s titu tio  
in  in te g ru m , w h ich d id  no t inc lude damages fo r  
a loss o f tim e  w h ich  had no t occurred. The 
c la im  fo r  loss o f the  use o f the  vessel could 
not, the re fo re , be a llow ed. (Roscoe, R eg is tra r.)
The G len fin las .................................................................. 594

22. Damages—D em urrage—Remoteness.—W here a 
ship due to  sail in  a ce rta in  convoy was, ow ing  
to  necessary repa irs  due to  co llis ion  damage, 
delayed so th a t she cou ld  no t sail in  th a t 
convoy, a lthough  he r repa irs  took on ly  fo u r
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days to  com plete, i t  was he ld  th a t she was 
e n title d  to  sixteen days’ dem urrage up  to  the 
t im e  when she cou ld  jo in  he r ne x t convoy. The 
question to  be considered in  these cases is 
“  Does the loss flow  d ire c tly  fro m  the course o f 
th in gs  as they were a t the  t im e  o f the  w ro n g 
do ing? ”  L o rd  Justice B ow en ’s ju d g m e n t in  
The A rg e n tin o  (6 Asp. M a r. L a w  Cas. 348) con
sidered. (H i l l ,  J .) The V eraston  ......................  595
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d e c l a r a t i o n  b y  c o n s i g n e e s .
See M a rin e  Insu rance, N o . 21.

D E C L A R A T IO N  O F  L O N D O N .
See P rize , Nos. 38, 41, 44, 48, 53, 65.

A r t .  35, see P rize , Nos. 10, 27, 65.
A rts . 35, 43, see P rize , N o. 10.

A rts . 38, 48, see P rize , N o . 29.
A r t .  57, see P rize , Nos. 21, 31.

A r t .  43, see P rize , N o . 18.

COUVn?TA T i O N o 0 F  L O N D O N  O R D E R  I N  
U N C IL  (N o. 2) OCT. 29t h , 1914, C L A U S E  1 (3).

See P rize , Nos. 44, 48.

D E C L A R A T IO N  O F P A R IS , A R T . 2.
See P rize , Nos. 28, 54.

d e c l a r a t i o n , a c t i o n  f o r .
See Defence o f the R ealm , N o. 1.

D E C R E E .
See P rize , N o. 34.

d e f a u l t  i n  p a y m e n t  o f  h i r e .
See C arriage  o f Goods, N o. 43.

j  _ . D E F E N C E  O F T H E  R E A L M .
... . upping C ontro lle r Powers—R equ is ition  of 
'Lips— Owners' services— P ro fit— U lt ra  vires— 

e a 'n °n-i a ffa inst S h ip p in g  C o n tro lle r in  offic ia l 
lo rn  /*iy—N ew  M in is tr ie s  and Secretaries A c t

f  7 Geo. 5, c. 68), ss. 5, b -D e fe n c e  of 
da R egu lations, reg. 39bbb.—B y  a le tte r
tro ll *be dfb  - ^ arch 1917 the  S h ipp in g  Con-

Pu rP °rte d  to  requ is iton  fo r  the  Govern- 
th n . i ° 1, I *'0 p la n tiffs ’ steamers (o ther than  

a lready requ is itioned by H is  M a je s ty ’s 
the la m e n t, by  the  In d ia n  G overnm ent, o r 
o p e r» f° Ver?ment8 °,f  any o f the  colonies) 
the F  5  between the  U n ite d  K in g d o m  and 
d ire e te ^ "  Untl1 the  p la in tiffs  were otherw ise 
vessel ’ , ey ,w ere to  con tinue to  ru n  the 
the ,  as t ° r  themselves, though  a c tu a lly  fo r  
e a rn fCCOUn*; ,o f the  G overnm ent, c re d itin g  fu l l  
t i f f s » ? 3 and,d e b it in g  ne t charges. The p la in - 
m e n irerej to  Le advised la te r  as to  the  arrange- 
h ire  “ nder w.b.lch they w ou ld  be cred ited  w ith  
. . fr ■ requ is itioned  term s. One o f the p la in -
Was X essels w hich was affected by  th is  le tte r 
L iv e ro o  i 8tea“ shlP w h ich  sta rted  fro m
The oi the  E ast on the 8th  A p r i l  1917.
w ith . ,  j1- 8 c la im ed a dec la ra tion  th a t, not-
the  vo,n d ln g  the  le tte r  o f the  5 th M a rch  1917, 
accountya? e* i° ^  i  lc  was t ° r  the  r is k  and 
Were P la in tiffs , and th a t the p la in tiffs
i f  an„  p it ie d  to  receive and re ta in  the  pro fits , 
was yarmnM?f8 u0yag<T The S h ip p in g  C o n tro lle r 
M in ia te !?  under sect. 5 o f the  N ew
o f th a t a ,and Secretaries A c t 1916. Sect. 6 
C ontro l! d?fines the  duties o f the S h ip p in g  
power» ®- and. p rov ides th a t he sha ll have such 
m erit »Q° r  duIties o f any  G overnm ent depart- 
C o ined m a2 be tra ns fe rred  to  h im  by O rd e r in  
n iav  h i  and such fu r th e r  powers o r duties as 
under i h „ C£ n erred  ,''P °n  h im  b y  regu la tions 
A c t 19i/i Defence o f the R ealm  (C onsolidation) 
the  Dofo i, t ie g  39bbb, w h ich  was made under 
the qh; C-e ”  e R ea lm  A c t 1914, empowered 
n ia k in o -^e -n g ' C o n tro lle r, fo r  the  purpose o f 
c o u n t *  sh,PPln g  ava ilab le  fo r  the  needs o f the 
Use thJrelnf  S."cb m a ,lne r as to  m ake the  best 
Or nn00„ 0 t’ to  requ is ition  ships o r cargo space 
anv r f ih ? g e r accom m odation in  any ships o r 
m ent * T  “ nder any cha rte r, fre ig h t, engage 
and in  r  8 in !Ia ! ' con trac t a ffec ting  any ship, 
to  him— l f  U lr°  d e live ry  ° f  ships so requis itioned 

e it o r any person o r parsons named by

, . , . PAGE
b j“ a t8 u «h  tim es and places as he m ay re qu ire  
H e ld , th a t reg. 39bbb was no t in v a lid , bu t th a t 
i t  con ta ined no pow er to  re q u is ition  the  services 
o f the owners and th a t the re fo re  the  o rde r 
fdr,>U1Sltw niI ' ig  i he °,w ne r’s services was u ltra  
t i !  o ii^ 6 d ’ a ‘!? ’ th a t the  action la y  against 
the S h ip p in g  C o n tro lle r and the p la in tiffs  
were en title d  t °  the  dec la ra tion . (Bailhache,
J .) C hina  M u tu a l S team  N a v ig a tio n  Com- 
pa ny  L im ite d  v. S ir  Joseph M aclay , B a r t .......... 175
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See C arriage  o f Goods, Nos. 2, 5, 6, 16, 19, 25, 42 
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F O R C E  M A J E U R E .
See P rize , N o . 44.

F O R E IG N  G O V E R N M E N T .
See Possessio'n.

F R E IG H T .
N a va l forces— C arriage  o f treasure on board

I I .M . ships— R ig h t to  fre ig h t— Custom—S ta tu te  
59 Geo. 3, c. 25— O rder in  C ouncil, the  10<A A ug . 
1888— O rder in  C ouncil, the 2bth Oct. 1914.— In  
ancient tim es a p ractice  g rew  up w hereby m e r
chants and others w ho had b u llio n  and a rtic les  
o£ va lue  to  tra n sp o rt fro m  one place to  another 
by sea p u t them  on board a K in g ’s ship. The 
charge fo r  th e ir  conveyance was a m a tte r o f 
b a rg a in  between the  merchants and the  cap ta in  
o r o fficer in  charge o f the K in g ’s ships. These 
officers fre q u e n tly  made la rg e  sums o f money by 
en te ring  in to  p r iv a te  ba rga ins w ith  m erchants 
fo r  the  conveyance o f treasure on board the 
K in g ’s ships. T h is  p rac tice  was regu la ted  by  an 
A c t o f 59 Geo. 3, c. 25. T h is  A c t p ro h ib ite d  
the  ca rriage  o f such artic les  w ith o u t a specia l 
o rd e r; p rov ided  fo r  the paym ent o f fre ig h t to  be 
regulated) by  O rd e r in  C o u n c il; and p ro h ib ite d  
p r iv a te  ba rga ins between m erchants and the  
cap ta ins o f the  K in g ’s ships w ith o u t such Orders 
in  C ounc il. O rders in  C ouncil were fro m  tim e  
to  tim e  (made un de r th a t A c t down to  the  
10th A u g u s t 1888. The O rd e r in  C ouncil dated 
the  10th A ug . 1888 was annu lled  by  an O rder in  
C ouncil dated) the 26th Oct. 1914. T h e re a fte r no 
new O rd e r in  C ouncil was made under the  A c t. 
H e ld , th a t as the O rd e r in  C ouncil o f the 10th A ug . 
1888 was annu lled  by the  O rd e r in  C ouncil o f
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¡ A  ™  Oct. 1914. the re  was ¡10 O rd e r in  Council 
the e l06 res u la t in g  the  paym ent o f fre ig h t fo r  
and c?nv1eyance o f b u llio n  on board H .M . ships, 
forced ra  • „  . “ h  fre ig h t cou ld  n o t be en-
Boni- ' 1 , a l l ! i€ 1e, J .) K in g -H a ll  v. S tandard

Y 1*  o f South A f r ic a  L im ite d , ................................415
bee C arriage  of Goods, N os. 22, 23, 27, 31.

F R U S T R A T IO N .
bee C arriage  o f Goods, Nos. 2, 25, 36— M a rine  

Insurance, Nos. 7, 13, 14.

F U M E S .
See C arriage  o f Goods, N o. 39.

g G E N E R A L  A V E R A G E .
6e C arriage  o f Goods, N o . 1—M a rin e  Insurance, 

N o . 17.

“  G IV E -W A Y  ”  V E S S E L .
See C ollis ion , N o . 19.

g o v e r n m e n t  i n s u r a n c e  s c h e m e .
See M a rin e  Insurance, N o. 21. 

G U A R A N T E E .
See C arriage  o f Goods, Nos. 26, 27.

c  H A G U E  C O N F E R E N C E  1907.

v r V V, A r t ' 5 3 : See P rize ’ N o - 63! Con 8 « ° »  V I . ,  P re a m b le : See P rize , N o . 32—A r t .  1, 
B nze, N o . 32— A r t .  2, See P rize , N os. 26, 32.

H A R T E R  A C T .
See C arriage  o f Goods, N o . 5.

“  h e l d  C O V E R E D ”  C L A U S E .
See M a rin e  Insurance, N o . 2.

H IG H  SEA S .
See P rize , Nos. 46, 58.

Se r  H IL L .  J .
6 C o llision, Nos, 4, 8, 9, 10, 11, 12, 13, 22—Salvage, 

Nos. 3, 5—Seamen, N o. 4.

Se r  H IR E .
e C arriage  of Goods, Nos. 2, 7, 12, 13, 25, 34, 43.

h o s t i l i t i e s  o r  w a r l i k e  o p e r a t i o n s .”
^ ee ™a rine Insurance, N o. 20— C ollis ion , N o . 14.

“  H O T  P U R S U IT .”
See P rize , N o . 63.

h o u s e b o a t  a t  a n c h o r  i n  c r e e k .
See M a rin e  Insurance, N o . 22.

g  H O U S E  O F LO R D S .
o f Goods, Nos. 31, 32, 36, 40, 42, 46— 

orine  Insu rance, Nos. 19, US—N egligence.

h u l l , c u s t o m  o f  p o r t  o f .
See C arriage  o f Goods, N o . 46.

s  IL L E G A L  C O N T R A C T .
M a rin e  Insurance, N o. 3—Sale o f Goods, Nos. 3, 4.

I X A B I L IT Y  TO  P E R F O R M  C H A R T E R -P A R T Y .
See C arriage  o f Goods, N o . 37.

IN C O N S IS T E N C Y .
See C ordage  o f Goods, N o . 40.

‘ ^ C O R P O R A T IO N  O F T E R M S  O F C H A R T E R . 
See C arriage  o f Goods, N o. 46.
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IN C R E A S E D  V A L U E .

See M a rin e  Insurance, Nos. 17, 18.

IN D E M N IT Y .
See M a rin e  Insurance, N o . 17.

IN D E M N IT Y  A G A IN S T  W A R  R IS K S .
See M a rin e  Insurance, N o . 25.

IN F E C T IO N .
See P rize , Nos. 2, 11.

IN F L A M M A B L E  C ARG O .
See N egligence.

IN L A N D  W A T E R S .
See P rize , N o. 46.

“  IN N O C E N T  ”  GOODS.
See P rize , N o. 2.

“  IN N O C E N T  S H IP P E R S .”
See P rize , N o. 42.

IN S T A L M E N T S , S A L E  A N D  D E L IV E R Y  B Y . 
See Sale o f Goods, N o. 2.

IN S T IT U T E  C A R G O  C L A U S E S , N o . 4.
See M a rin e  Insurance, N o. 2.

IN S U R A B L E  IN T E R E S T .
See M a rin e  Insurance, N o . 21.

IN S U R A N C E .
See P rize, Nos. 35, 39.

IN T E R N A T IO N A L  L A W .
See Possession—P rize , N o . 58.

I N  T R A N S IT U ,  T R A N S F E R .
See P rize , N o . 2.

J O IN T  N A V A L  A N D  M IL IT A R Y  O P E R A T IO N S . 
See P rize, N o . 4.

J U D G M E N T , D E C L A R A T O R Y .
See Defence o f the R ealm , N o . 1.

J U R IS D IC T IO N .
See Possession— P rize, Nos. 8, 63.

“  K E E P -O N  ”  S H IP .
See C o llis ion , N o. 19.

K IN G ’S E N E M IE S .
See C arriage  o f Goods, N o . 6.

L A R C E N Y .
See Seaman, N o. 1.

L A T E  A C T IO N .
See C ollis ion , N o . 19.

L A T E N T  D E F E C T .
See C arriage  o f Goods, N o. 39.

L A Y  D A Y S .
See C arriage  o f Goods, Nos. 9, 11, 42. 

L E A K A G E .
See C arriage  of Goods, N o. 39.

“  L E F T  B E H IN D . ”
See Seaman, N o . 3.



X X V I MARITIME LAW CASES.

SUBJECTS OP CASES.

Page

L E G A L  P R O C E E D IN G S  A G A IN S T  T H E  E N E M Y
A C T  1915.

See Sale o f Goods, Nos. 3, 4.

L E T T E R  M A IL .
See P rize , N o . 56.

L I A B I L I T Y  OF C H A R T E R E R S .
See C arriage  o f Goods, N o. 45.

L I A B I L I T Y  O F S H IP  R E P A IR E R S .
See Neglig&nce.

L I A B I L I T Y  O F U N D E R W R IT E R .
See M a rin e  Insurance, N o . 22.

“  L IB E R T Y  T O  S H IF T . ”
See M a rin e  Insurance, N o . 22.

L IC E N C E .
See C arriage  of Goods, N 03. 42, 45.

L IE N ,  M A R IT IM E .
See Seaman, N o . 4.

L IF T IN G  C A P A C IT Y .
See C arriage  of Goods, Nos. 20, 26.

L IG H T S .
See C ollis ion , Nos. 6, 8, 10, 12, 13, 16—M a rin e

Insurance, N o . 24.

L IG H T E R S  A N D  C R A F T  S E IZ E D  O N  L A N D , 
A F L O A T , A N D  W H E N  B E A C H E D .

See P rize, N o . 63.

L IM IT A T IO N  O F L IA B I L I T Y .
See C arriage  o f Goods, N o . 5—C ollis ion , N o. 15— 

P rize , N o. 49.

L IV E R P O O L , L IM IT S  O F P O R T  OF.
See P rize, N o . 13.

“  L L O Y D ’S P O L IC Y .”
See M a rin e  Insurance, N o. 26.

LO C U S  S T A N D I.
See P rize, N o . 50.

L O R D  H IG H  A D M IR A L .
See P rize , N o . 43.

LOSS.
See C arriage  of Goods, N o . 44; o f cargo, see Prize, 

N o. 49; o f vessel, see C ollis ion , Nos. 14, 15; o f 
p ro f it  on cha rte r, see M a rin e  Insurance, N o. 15.

M A R IN E  IN S U R A N C E .
1. P e rils  of the sea—E xcep tio n  o f “  consequences 

of h o s tilitie s  ” — Vessel torpedoed—R em ova l in to  
ha rbou r— T ra n s fe r to ou ter be rth— G round ing— 
Loss —  L ia b i l it y  o f insu re r.— The p la in tiffs  
insured th e ir  vessel, the I . ,  w ith  the defendants 
against o rd in a ry  m arine  pe rils . The po licy  
contained an exception clause by w hich “ con
sequences o f h o s tilitie s  ”  were excepted fro m  its  
scope. The I .  was torpedoed near H avre . 
A lth o u g h  the vessel was bad ly  damaged, the 
incom ing  w a te r was kep t under by  the pumps, 
and she con trived  to  get in to  H a v re  H a rb o u r. 
B ad w eather d u rin g  the n ig h t caused her to  
bum p, and the ha rbou r au tho rities , fe a rin g  she 
w ou ld  s ink in  the in n e r be rth  w hich she then 
occupied, d irected her rem ova l to  an ou ter 
be rth . W hen the tid e  fe ll the vessel grounded, 
and the a d d itio n a l s tra in  caused her to  m ake 
m ore w ate r. Subsequent tides caused fu r th e r  
damage, and the vessel u lt im a te ly  became a 
to ta l loss. In  an action on the po licy , R o w la tt,

PAGE
J . he ld th a t the vessel was los t as a “  conse
quence o f h o s tilitie s  ”  and no t th roug h  o rd in a ry  
p e rils  o f the sea, and th a t the re fo re  the 
defendants were no t liab le  under the po licy . 
H e ld , th a t the to rped o ing  o f the vessel was the 
p rox im a te  cause o f the loss, the cha in  of 
causation never ha v in g  been broken fro m  the 
tim e  she was h i t  u n t il she sank. The loss was 
a consequence o f hostilitie s , and the  p la in tiffs  
cou ld no t recover on the  po licy . Reischer v.
B o r w ick  (7 Asp. M a r. La w  Cas. 493; 71 L .  T . 
Rep. 238; (1894) 2 Q. B . 550) fo llow ed. J u d g 
m e n t o f R o w la tt, J . affirm ed. (Ct. o f A pp .) 
L e y la n d  S h ipp in g  C om pany L im ite d  v. N o rw ich  
U n io n  F ire  Insurance Society L im ite d  ............... 4

N ote.— Since affirm ed by H . o f L . See post, p . 258.
2. “  H e ld  covered ”  clause— M o to r-ca r ca rried  on 

deck—E r ro r  in  descrip tion  o f in te res t—N otice  
to u n de rw rite rs  o f e iro r  w ith in  reasonable tim e  
In s t itu te  Cargo Clauses, N o . 4.—B y  a po licy  
o f m a rine  insurance, in  the  o rd in a ry  fo rm , a 
m o to r-ca r was insured against the usual pe rils  
by sea fro m  London  to  Messina. The In s t itu te  
C argo Clauses were attached, o f w h ich  clause 4 
is as fo llo w s : “  H e ld  covered, a t a p rem ium  
to  be arranged, in  case o f de v ia tion  o r change 
o f voyage o r o f any om ission o r e rro r in  the 
descrip tion  o f th e  in te rest, vessel, o r voyage.”
The car was ca rried  on deck in  accordance 
w ith  the term s o f the  b i l l  o f la d in g , under w hich 
i t  was shipped, and be ing ca rrie d  on deck was 
n o t covered by the po licy . W hen the  ship 
a rr ive d  a t Messina the car was found to  be 
valueless, ow ing  to  damage by sea w a te r. N o 
no tice th a t the  car was be ing ca rried  on deck 
was g iven to  the u n de rw rite rs  before the loss. 
Evidence was g iven  th a t m any u n de rw rite rs  
w ou ld  no t insure  a t any p rem ium  a car ca rried  
on deck against a ll risks, and th a t in  any case 
an excep tiona lly  h ig h  p rem ium  w ou ld  be 
requ ired . H e ld , th a t clause 4 o f the  In s t itu te  
Cargo Clauses d id  no t enable the  assured to  
recover the loss fro,m the unde rw rite rs , as i t  was 
an im p lie d  te rm  o f the con trac t th a t no tice th a t 
the car was be ing ca rried  on deck should be 
g iven  to  the un de rw rite rs  w ith in  a reasonable 
tim e  a fte r the assured became aware o f the 
fa c t ;  th a t no such notice had been g iv e n ; and 
the assured were n o t the re fo re  protected by the 
po licy . Thames and M ersey M a rin e  Insurance  
Com pany  v. Van La u n  [in fra )  app lied . J u d g 
m ent o f R o w la tt, J . (13 Asp. M a r. L a w  Cas. 441;
115 L . T . Rep. 220; (1916) 2 K .  B . 395) a ffirm ed.
(Ct. o f A pp.) H ood  v . West E n d  M o to r  C ar 
P ack ing  Com pany  ......................................................  12

3. C harte red  fre ig h t— A n tic ip a te d  p i'o fit— G erm an  
charterers—N  on-disclosure— W ar— Ille g a l i ty  of 
con tract o f a ffre ig h tm e n t— Loss by re s tra in t o f 
princes—N o notice of abandonm ent— T o ta l loss 
—C onstructive to ta l loss—M a rin e  Insurance A c t 
1906 (6 E d w . 7, c. 41), ss. 18, 61, 62.— B y  a 
ch a rte r-p a rty  dated the 20th Jan . 1913 the  
p la in tiffs  cha rtered the steamer B . to  a G erm an 
com pany fo r  consecutive voyages fo r  th ree  
years, fro m  the commencement o f loa d in g  the 
f irs t cargo the reunder. On the  31st J u ly  1914 
the p la in tiffs  ins truc ted  th e ir  brokers to  take  
ou t a po licy  o f insurance against w a r risks, on 
fre ig h t and (or) an tic ipa ted  p ro f it  on a voyage 
o f the steam er fro m  P o rtla n d  to  R oum ania  
and back to  ce rta in  specified ports. The po licy  
was u n d e rw ritte n  by the defendants, b u t the 
p la in tiffs  d id  n o t disclose the fa c t th a t the 
charte rers were G erm an. On the 4 th A u g . 1914 
w a l broke ou t between E ng land  and G erm any, 
and the p la in tiffs  cabled ins truc tions to  the 
m aster o f the steam er a t G ib ra lta r  to  abandon 
the insured voyage and proceed to N o rfo lk , 
V irg in ia ,  fo r  orders. N o  notice o f abandon
m ent was g iven  to  the defendants u n t i l  the  
27th A ug  1914. H e ld , th a t the  p la in tiffs  had 
established th a t the re  was a to ta l loss by  a 
p e r il insured against, because on the ou tbreak 
o f w a r the  con trac t o f a ffre ig h tm e n t became
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t h r f a ’u and fre ig h t was los t to the  owners 
a e tn o fv  re s tra i“ t  o f princes. The loss was an 
no „  and n o t a constructive to ta l loss, and
alsrC n 6 abandonm ent was necessary. H e ld , 
oho.* th a t non-disclosure o f the  fa c t th a t the 
Doi- terers were G erm an d id  no t avo id  the 
D ..°y> because on the date o f ta k in g  ou t the 
.. ,cy  th a t fa c t w ou ld  n o t have influenced the
c ia tZ Wn - l udS“ ?nt. (A tk in , J .) 1 Asso- 

^  v u  C a rrie rs  L im ite d  v. U nion  Insurance  
ie ty  o f Canton L im ite d  ..........................Q rp •

U r 1Tj e ^ ° ^ cy—’S h ip  unseaw orthy in  two pa r- 
cau j S7~Assur€(i P r iv y  as to one on ly—Loss 
prfay ur}seaworthiness to w hich assured no t
A y~~L ia b i l i t y  o f insurer— M a rin e  Insurance  
g f *  " 0 6  (6 E d w . 7, c. 41), 5. 39, sub-s. 5.—  
Aof ‘incc sub-sect. 5, o f the M a rin e  Insurance 
wL .Provides th a t in  a tim e  po licy  “ . . .
is ere>, w ith  the p r iv i ty  o f the assured, the ship 
in a8en i °  sea } n  an unseaworthy state, the 
to  U ler 13 no .̂ ^ a^ e f ° r  any ioss a tt r ib u ta b le  

unseaworthiness.”  A  ship insured by a tim e  
in  Was se.n^ to  sea an unseaw orthy state 
(21 tW? P articu la rs  (1) insuffic iency o f crew, 
a unhtness o f h u ll. The assured was p r iv y  
, .U), b u t was no t p r iv y  to  (2). The loss o f the 

vvh LVa? cause(t  by  the  unfitness o f the h u ll, to 
th  * “ le  assured was n o t p r iv y . H e ld , th a t 
and1?LUrer was n° t  Pr ° t ected by the sub-section, 
r i. the assured was e n title d  to  recover on the  
g* lcy* (A tk in , J .) Thom as v. Tyne and W ear 
‘ cam ship F re ig h t Insurance Association  ..... .

' br ^°.n?e9uences ° f  h o s tilitie s  ” —S h ip  damaged  
V s tr ik in g  w reck o f vessel sunk by enemy sub- 

t ^ ir in e ~~’L r ° x im a ie  cause o f damage—P e rils  of 
ai e Sea■— Vessels n a v ig a tin g  the  sea must, in  
i t  6 n* f  ° f  wrecks, take  the sea as they find 
^/  and i f  they ru n  upon a w reck the reason w hy 
uni happened to  be there is im m a te ria l
o f f i88 r  was ao^ually placed the re  as an act 

n o s tility  fo r  the  purpose of dam ag ing  passing 
vessels. The S. was insured by a po licy  

jessed to  cover “ a ll consequences o f h o s tili- 
and a ll risks excluded fro m  an o rd in a ry

48

ties ,5

87

Po icy by  the f.c . and s. clause. D u rin g  the 
-e n c y  ° t  the po licy  the S. was damaged by 

nad suhm erged w reck o f the F .  w h ich
e j. eGn sunk in  sha llow  w a te r a few  hours 

r i ie r  by an enemy subm arine. T im e  had no t 
^ r nn tted  fo r  m a rk in g  w ith  a buoy the  spot 
th  er*T ^  ' ^a^ ’ th a t the s ink ing  o f

e r . by  the  enemy subm arine was n o t the 
W » a t e  cause o f the damage done to  the S .y 

lch  damage was no t caused by a “  conse
quence o f h o s t ilit ie s ”  w ith in  the m eaning of 

6 po licy . (Bailhache, J .) France (W illia m ), 
enwick and Co. L im ite d  v. N o rth  o f E n g la n d  
1 e lecting  and In d e m n ity  Association  ..............

' R a v in e  insurance— W a r risks—S uing  and  
aoourjng clause— D e lay  excluded—In te rfe rence  

a rt ® errnai}  warships— Expenses o f storage 
® re  s h ip m e n t o f cargo— M ar'ine In su r-

£nce Ac« 1906 (6 E d w . 7, c. 41), s. 78.— 
7 .  a po licy  o f m a rine  insurance the  

o thm ” ^ S n̂sui[ed w ith  the de fendant and 
ner u n de rw rite rs  a cargo o f b irch  wood 
*pped on board the  N orw e g ian  steamship A . 

° r  a voyage fro m  Raum o to  G arston. The 
Policy was against w a r risks on ly . A l l  c la im s 

U sing fro m  de lay were excluded, and the 
Policy conta ined the usual suing and la bo u rin g  
ow'USe’ vesse  ̂ sailed in  N ov . 1914, but,

ln £ to  the  in te rfe rence  o f G erm an w a r 
an r?+ i! mas^er p u t i n  to  a N orw e g ian  p o rt 
Bt j ^ ere l anded the  cargo. The cargo was 

o r©d the re  fo r  some tim e , and a fte rw ards 
o-shipped to  E ng lan d . H e ld , th a t the p la in tiffs  
ere e n title d  under the  suing and la bo u rin g  
ause to  recover the  expense o f storage o f the 

argo in  N o rw a y  \m t i l  such tim e  as they cou ld 
y reasonable d iligence have secured fa c ilit ie s  

ent ‘ .r,e'?kiPment  to  G arston and they were also 
n tit le d  to  recover the  p rope r cost— as a t such 
ate o f re -sh ipp ing  and fo rw a rd in g  the  cargo

92
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to  its  destination . Gi'eat In d ia n  Peninsu la  
R a ilw a y  Com pany  v. Saunders  (1861, 1 B . &
S. 41; 1862, 2 B  & S. 266) d istinguished. 
(B ray, J .) W ilson B ro th e rs  B obb in  Com pany  
L im ite d  v. Green ..........................................................  H 9

7. C h a rte r-p a rty— O utbreak o f w ar—P e r i l  of 
capture by # nen-of-w ar— B rit is h  goods on 
Germ an ship—S h ip  pu4s in to  n e u tra l p o r t and 
rem ains there—Loss of ven ture—C la im  fo r  con
s truc tive  to ta l loss.—The appellants, E ng lish  
m erchants, sh o rtly  before w ar was declared, 
took ou t a po licy  o f m a rine  insurance w ith  the 
respondents on ju te  be long ing  to  them  shipped 
a t C a lcu tta  on board a G erm an vessel fo r  
ca rriage  to  H am b urg . The p ro p e rty  in  the 
goods was n o t to  pass to  the  vendees, a Germ an 
firm , u n t i l  the goods were de live red  to them  a t 
H am b urg . The po licy  covered (in te r  a lia ) p e ril 
o f cap ture  by m en-of-w ar. D u rin g  the voyage 
w a r was declared, and the m aster on reaching 
the M e d ite rrane an  on the  4 th A ug . 1914, fe a r
ing  the cap ture o f his ship by the B r it is h  and 
F rench fleets, p u t in to  Messina, and a m onth 
la te r m oved to  Syracuse, where he stated he 
had abandoned the  voyage. On the 1st Sept.
1914 the appellan ts gave the respondents no tice 
o f abandonm ent, and cla im ed th a t there had 
been a constructive loss o f the goods by p e ril 
insured against. H e ld , th a t the fru s tra t io n  o f 
the adventu re was no t due to  a p e r il insured 
against. T o  constitu te  a loss by capture, though 
actua l seizure were n o t essential, the risk  m ust 
have been so im m in e n t as to  com pel the ship to 
take re fuge in  some n e u tra l po rt, whereas here 
the ship had gone in to  a n e u tra l p o r t before 
she had even so m uch as sighted a m an-o f-w ar 
by the v o lu n ta ry  act o f he r m aster fo r  the  
ve ry  purpose o f a vo id ing  the risk  o f cap ture . 
Sunday  v. B rit is h  and F o re ig n  M a rin e  Insurance  
Com pany  (13 Asp. M a r. La w  Cas. 289; 114 L . T . 
Rep. 521; (1916) 1 A . C. 650) d istingu ished. 
Decision o f the  C ou rt o f A ppea l, reported 
13 Asp. M a r. La w  Cas. 318; 114 L . T . Rep. 734; 
(1916) 2 K . B . 156), a ffirm ed . (H . o f L .)  Becker, 
G ray , and Co. v. Lo ndon  Assurance Corpora^ 
t io n  ......................................................................................  156

8. C h a rte r-p a rty— “  The w a r re g ion  ” —S ubm arine  
a c tiv ity .—B y  a supplem enta l agreem ent to  a 
ch a rte r-p a rty , the  vessel was ordered by the 
charterers to  tra d e  “  in  the w a r re g io n ,”  w ar 
r is k  insurance prem ium s pa id  by the owners 
were to  be re funded to them  by the  charterers.
Jn Oct. 1916, w h ile  the  vessel was tra d in g  in  
A m erica n  waters, a Germ an subm arine 
destroyed in  a few  days six vessels, and then 
was no t seen again, w ith in  the area a p p ro x i
m ate to  th a t in  w h ich  the  vessel was tra d in g , 
and w ou ld  in  fu tu re  be tra d in g , by  the orders 
o f the charterers. The owners insured the ship 
against w a r risks, and sued fo r  the  prem ium s 
so pa id . H e ld , (the L o rd  C hance llo r (L o rd  
F in la y ) d issenting), th a t the  w ords “  in  the 
w a r reg ion ”  ind ica ted  the  area where fro m  
tim e  to  t im e  w a r affected the r is k  w h ich  vessels 
w ou ld  run . A lth o u g h  these w ords were no t 
capable o f a fixed geographica l meaning, 
nevertheless the  circumstances were such th a t 
i t  was reasonable to  h o ld  th a t a t the  tim e  th a t 
the prem ium s were p a id  the  ship was tra d in g  
in  tne w a r reg ion, and the  p la in tiffs  were 
the re fo re  e n title d  to  recover. P e r L o rd  
D u n e d in : The fa c t th a t u n de rw rite rs  p u t on 
an e x tra  p rem ium  fo r  w a r risks on ships 
pu rsu ing  th e ir  course in  the  place as to  w hich 
the question arises, though  no t in  its e lf con
clusive, w ou ld  fo rm  an e lem ent o f evidence to  
be considered. D ecision o f the C ou rt o f A ppeal 
affirm ed. (H . o f L .)  D om in io n  Coal Com pany  
L im ite d  v. Maskinotoge S team ship Com pany  
L im ite d  ..........................................................................  237

9. P erils  o f the sea—E xcep tio n  o f “  consequences 
of h o s iilit ie s  ” — Vessel torpedoed—S h ip  brough t 
in to  ha rbou r— T ra n s fe r to ou ter be rth— G round
in g — Loss—P ro x im a te  cause—L ia b i l i t y  o f in -
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surer.—The p la in tiffs  insured th e ir  vessel w ith  
the defendants against o rd in a ry  m a rine  pe rils .
The po licy  con ta ined the fo llo w in g  c lause :
“  W arra n te d  free  fro m  capture , seizure, and 
de tention and the  consequences the reo f o r  any 
a tte m p t the rea t, p ira cy  excepted, and also fro m  
a ll consequences o f h o s tilitie s  o r w a rlik e  opera
tions, w hether before o r a fte r dec la ra tion  o f 
w a r.”  The vessel was torpedoed near H avre , 
b u t he r pumps kep t he r a floa t u n t i l  she go t 
in to  H a v re  ha rbou r. Bad w eather d u r in g  the  
n ig h t caused he r to bum p, and the  ha rbou r 
au tho rities , fe a rin g  she w ou ld  s ink in  the in n e r 
be rth  w h ich  she then occupied, d irec ted  her 
rem oval to  an ou te r be rth . W hen the  t id e  fe ll 
the  vessel grounded, and the a d d itio n a l s tra in  
caused he r to  m ake m ore w a te r. Subsequent 
tides caused fu r th e r  damage, and she u lt im a te ly  
became a to ta l w reck. I n  an action by the 
shipowners c la im in g  to  recover as fo r  a loss by 
p e rils  o f the sea : H e ld , th a t the to rped o ing  
o f the vessel was the p rox im a te  cause o f loss, 
and the re fo re  the  p la in tiffs  cou ld no t recover 
under the p o licy . Decision o f the C o u rt o f 
A ppea l (reported  sup., p . 4 ; 116 L . T . Rep.
327; (1917) 1 K . B . 873) a ffirm ed. (H . o f L .) 
L e y la n d  S h ip p in g  Com pany L im ite d  v. N o rw ich  
U nion  F ire  Insurance S ocie ty L im i te d ................... 258

10. M a rin e  risks-—W a r risks—Free of cap ture and  
seizure clause— Onus o f p ro o f.— The steamship 
P ., o f w h ich  the p la in tiffs  w ere the  owners, was 
insured by a tim e  po licy  effected in  m ay 1916 
fo r  tw e lve  m onths. The po licy  was against the 
usual pe rils , b u t i t  con ta ined an exception 
clause as fo llo w s : “ W a rra n te d  free  fro m  
capture , seizure, and de ten tion  and the conse
quences the reo f, o r any a tte m p t the rea t, p ira cy  
excepted, and also fro m  a ll consequences of 
h o s tilitie s  o r w a rlik e  operations, w he the r before 
o r a fte r the dec la ra tion  o f w a r.”  On the 17th 
N o v . 1916 the P . le f t  the Tyne fo r  Barce lona, 
laden w ith  a cargo o f coal, and was never seen 
o r heard o f aga in . Evidence was g iven  th a t 
when the  vessel s ta rted  fro m  the  Tyne on he r 
la s t voyage she was w e ll found in  every respect, 
b u t th a t the w eather' w h ich  the  P . w en t ou t to 
face was extrem e ly  severe. Th e re  were storms 
o f the u tm ost violence. I t  was w eather w hich 
was ca lcu la ted to  b r in g  about and d id  b r in g  
about m a rine  casualties o f a serious characte r.
On the o th e r hand, the re  was evidence o f a 
vessel h a v in g  s truck  a flo a tin g  m ine  about the 
same tim e , fa r  n o rth  o f the  P .’s course, and 
the  B r it is h  A d m ira ltv  had g iven  in fo rm a tio n  
o f ano the r vessel w h ich  had s truck  a m ine 
th ro u g h  n o t adhering  to  ins truc tions, b u t th is  
was fa r  south o f  any spot reached by the  P . 
T h e re  were no subm arine casualties in  the  
P . ’s ro u te  between the 17th and 21st N o v . 1916, 
and the re  was no evidence o f f lo a tin g  m ines in  
the  area in  question o r o f a m ined area w hich 
the  P . was l ik e ly  to  have approached o r to  have 
approached and suffered fro m  unobserved. 
H e ld , th a t, a lthough  dem onstra tion and cer
ta in ty  were una tta inab le , the  law  a llow ed and 
demanded th a t in fe rence should be draw n  fro m  
such facts as po in ted  to  a conclusion, and the 
facts po in ted  and led to  the conclusion th a t the 
P . was lost by fou nde ring  caused by the action 
o f w in d  and sea and no t b ro u g h t about by  any 
p e rils  excluded by the  exceptions clause ; and 
th a t acco rd ing ly  the p la in tiffs  were e n title d  to 
ju d g m e n t. Observations pe r Roche, J . on the 
question o f the  onus o f p roo f. (Roche, J.) 
C om pañía M a r it im ia  o f B arce lona  v. W  is h a rt... 298

11. Ceylon— Goods sold  ex ship— R isk o f c ra ft— 
Sellers effecting po licy— “  P aym ent cash against 
documents ” — W hether purchaser cou ld c la im  
un de r po licy— In te n tio n .—The owners o f 382 
pieces o f teak-w ood sold 200 tons o f i t  (144 
pieces) ex sh ip to  the respondent, “  sh ipm ent 
Novem ber-D ecem ber a t the  ra te  o f 100 tons 
m o n th ly . . . . P aym ent cash against docu
m ents.”  They shipped fro m  B ang kok  to  
Colom bo 382 logs, o f w h ich  144 were shipped in
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p a rt fu lf ilm e n t o f the con tract, and they effected 
a t th e ir  ow n expense w ith  the appellan ts a 
m a rine  insurance on the whole o f the 382 logs 
fo r  themselves and every person to  w hom  i t  
m ig h t apperta in , the po licy  co n ta in ing  a clause 
covering  “  a ll r is k  o f c ra ft  and (or) ra f t  fro m  
land  to  la n d .”  A t  Colom bo th e  respondent 
took d e live ry  o f the 144 logs and pa id  fo r  them , 
and they were a fte rw ards  discharged ove r the 
side ex sh ip and fo rm ed  in to  ra fts . W h ile  in  
ra f t  some o f the logs were d r ive n  o u t to  sea by 
a ga le and were lost. The respondent sued 
upon the po licy , and, a p a rt fro m  the  transaction  
o f insurance and the  documents e ffecting  it ,  
the re  was no evidence w hether i t  was the in 
te n tio n  o f the  sellers to  insure the goods on 
beha lf o f the purchaser. H e ld , th a t the re  was 
no inference to  be d raw n  fro m  the  use o f the 
w ord  “  documents ”  in  the  expression “  pay
m ent cash against documents ”  in  the  con trac t 
o f sale ex sh ip  th a t the  po licy  was effected on 
be ha lf o f the  purchaser o r to  cover h is in te res t.
The po licy  its e lf was no evidence th a t i t  was 
so effected, and consequently the purchaser 
cou ld no t m a in ta in  the action  he had b ro u g h t 
on the  p o licy . Decisions o f the  Ceylon C ourts 
reversed. (P r iv . Co.) Yangtsze Insurance  
A ssociation L im ite d  v. Lu km an je e  ....................... 296

12. W a r risks—P e rils  o f the sea—E xcep tion—
Free o f cap ture and seizure clause—Loss— Onus 
of p ro o f.—The sa ilin g  vessel I .  le f t  G. bound 
fo r  F . w ith  a cargo o f tim b e r, in c lu d in g  a deck 
load, on the 21st M a rch  1917, and was never 
a fte rw ards  heard o f. She was no t overloaded.
T h e  n o rm a l le n g th  o f such voyage as she was 
on fo r  a s a ilin g  ship was fo r ty  days, sometimes 
pro longed to s ix ty  days, ra re ly  longer. I t  was 
conceded th a t she had sunk a t sea. I t  was 
know n th a t submarines were active  on the rou te  
to  be taken by th is  vessel, and th a t a num ber 
o f tim b e r-c a rry in g  ships w h ich  le f t  the  same 
p o rt on a s im ila r  voyage were sunk by  sub
m arines. F ro m  m eteoro log ica l charts i t  
appeared th a t the re  was no w in d  above force 
9— a s trong gale— in  any lo c a lity  in  w h ich  the 
I .  was, and th a t o n ly  on a few  occasions and 
fo r  short periods. There  was n o th in g  in  the 
recorded w eather to  account fo r  the fou nde ring  
o f a w e ll-fo und  ship as the  I .  was. I t  was im 
possible to  say w ith  any degree o f ce rta in ty  
w ha t the actua l course o f a sa ilin g  vessel was 
upon a voyage o f th a t leng th . I n  ne a rly  a ll 
the  cases in  w h ich  t im b e r vessels had been 
torpedoed on about the  rou te  taken  by the / . ,  
the fa c t of th e ir  h a v in g  been torpedoed was 
d e fin ite ly  know n. The p la in tiffs , who were the 
owners o f the  sa iling  vessel / . ,  sued the un de r
w rite rs  upon a po licy  w h ich  covered p e rils  o f 
the sea and conta ined the  w a rran te d  free  fro m  
cap ture  and seizure clause. They also sued the 
w a r risks un de rw rite rs  upon a po licy  cove ring  
risks excluded fro m  the  m a rine  po licy  by  a 
free  o f cap ture and seizure clause. H e ld , (1) 
th a t the c la im  upon the  w a r risks po licy  fa ile d , 
inasm uch as the p la in tiffs  had n o t d ischarged 
the onus o f p ro v in g  th a t the vessel was 
to rped oed ; (2) th a t the c la im  upon the  m arine  
risks po licy  m ust succeed because, when in  an 
action upon a po licy  o f m a rine  insurance the 
assured has proved th a t the  sh ip  has sunk at 
sea, he has made ou t a p r im a  fac ie  case against 
the  unde rw rite rs , and i t  is fo r  them  to  set up 
the  exception clause, and the  onus lies upon 
them  to  b r in g  themselves w ith in  th a t exception 
i f  they can, and the  u n d e rw rite rs  had n o t 
satisfied th a t onus in  the  present case. R ules 
app licab le  fo r  de te rm in in g  the  bu rden o f p roo f 
stated pe r B ailhache, J . (Bailhache, J.) 
M u n ro  B rice  and Co. v. W a r R isks Association  
L im ite d  and A ncho r M a rin e  M u tu a l U nde r
w r it in g  Association L im ite d  ..................................  312

13. W a r risks— R e s tra in t o f 'princes— “  E xc lu d in g  
a l l  c laim s due to de lay  ” —F ru s tra tio n  o f 
adventu re— C losing o f D ardane lles—U lt ra  vires
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¿ o vn ? tt0 v ~ Com Pl 'u nce —  N ot a re s tra in t—  
3/v/ a P re ro g a tive  —  P ro c la m a tio n  o f the 
1914 19l 4- - T h e  R . B ank  in  Sept, and Oct.

id  Den on board the steamship IF . a t N .Daronl c , , r  »teamsmp w . a t IN.
insurer] baidey  f ° r  F . fo r  orders. They 
w ith  i l  1 j  ?a r l®y uPon the  in tended voyage 
7th Oof i  ^®tendants by a po licy  dated the 
res t r i i n f r  ae a!nst th® usual pe rils , in c lu d in g  
eXcluderi u Prin rces> and against the  risks 
ciause l  r^ , i *'"e f Fee ° f  cap ture  and seizure 
to Hoi’ bu  ̂ riv?e P °lic y  excluded a ll c la im s due 
t ’urkioL^V'r The ^  * ^ad  no t sailed when the 
sten L er nm3nt  closed the D ardanelles, a 
War nn i i  i ??8 fo llow e d  by the dec la ra tion  of 
c o m m i t  5t,h .N o v . 1914- F ro m  th a t date the 
tra ted  rc ia  , ob ject o f the  adventu re was frus- 
Possil-Jo andm,“ e insured  voyage became im - 
r en ia in tri W - w ith  ba rley  on board

u n til the ba rley  began to  heat. 
E schar11 ? ec*’ and Feb. 1915 the ba rle y  was 
d it ion r i€ d T m *'° w arebouse and the re  recon - 
f 0r ed- f t  cou ld have rem ained the re  u n h u rt 
both s v ear °J  m o re * The pos ition  as regards 
the car£ °  rem ained un a lte re d  up to
d ire o f^  ,arcb 1915, when the shipowners were 
Place 1  • y fbe  Lo rds  o f the A d m ira lty  to 

stean ish ip  a t the  disposal o f the 
ftusc!»!! g o ve rn m e n t. T h is  was done, b u t the 

a 1overnment  made no use o f the  vessel. 
Bank * i recl ui sit io n  the  p la in tiffs , the R . 
as fA ii e^ rapbed to  th e ir  insurance brokers 
Govern Ws/ * W ' Feclu i sitione d  by B r it is h  
8id er nm enk  Im possib le  re load ba rley . Con- 
relea«QCase . coveFed by w a r r isk . A greeable  
W rite r u n d e rw rite rs  fro m  a ll risks i f  under- 
value S- pay d iffe rence between present
danfa ln  , and insured va lue .”  The defen- 
Gn tV, ° no i ^ e ^ b  M a rch  declined l ia b il i ty .  
broker6 the p la in tiffs , th roug h  th e ir
Th is s’ .&ave fo rm a l no tice o f abandonm ent, 

no tice was refused- b y  the underw rite rs ,
as fo r  *  Lne act.lon  was b rough t to  recover 
by y. ¿a constructive  to ta l loss o f the  ba rley  
P la inH ff’ am i  .o f Pr in ces. H e ld , (1) th a t the 
D a rr in 11 n 0 a im  based on the closing o f the 
(apn lv ' GSn was a c laim  due to  de lay, and

Rensaude v. Thames and M ersey  
Cas 7% insurance C om pany  (8 Asp. M a r. La w  
waa* l 15; 77 L - T . R ep. 282; (1897) A . C. 609) 
the nQi?iress y  excluded b y  the  po licy . (2) T h a t 
in  tho . £ r am ° f  the  5 th M a rch  1915 m ig h t, 
notion circumstances, be he ld  to  be a suffic ient 
tion  0f°  +abandonm ent i f  the A d m ira lty  requ is i- 
m ent steam ship fo r  the  Russian Govern-
n lea • WaS <ra rest ra in t  o f princes w ith in  the 
could u ^be p o lic y ; b u t th a t cab legram
nienf be regarded as a no tice o f abandon-
belles ln  r ?sPect  o f the  c losing o f the  D arda- 
on +l ’ ^be no tice o f abandonm ent g iven
the ref • • .duJy 1915 was too la te . (3) T h a t 
A d m irq p Sltl0nini? *be steamship IF . by  the  
to such y  Was u lt r a  v ires> and>. as disobedience 
to such an o rde r w ou ld  no t be ille g a l, obedience 
threats afn . o rde r unless com pelled by  force, o r 
restra i * £0rc?> was a v o lu n ta ry  act and n o t a
t °  com nl • P r ic e s , and the re fo re  the loss due 
d ue to PUaf Ce w ^ b  such an o rde r was n o t a loss 
ludrrrY,« rps;ra iu t  o f princes, and the re  m ust be 
^ u s s in ^ 7 ) ° T 7 ^be defendants. (Bailhache, J .) 
In sv tn  "^71^ fo r  F o re ig n  T rade  v. Excess

N o t  ̂ aUCe Gom,pany  L im ite d  ................................... 316
Since affirm ed by C t. o f A p p . See post, 

N o . 14, p. 362.

a ll r f s^ s R e s tra in t of princes— “  E xc lu d in g  
advp j lms due to de lay  ” —F ru s tra tio n  o f 
ab(ir),j Ute C los ing  o f D ardane lles— N otice  of 
•*>». „. onuient— R eau isi t io n —U ltra . v ires— Tl.nvnl7o'f:rnt i,Jnl mCrf/jf‘ R equ is ition— U lt r a  v ires—R oya l 
the ? f Mt*Ie\ ~ The C ourt  o f A ppea l dismissed'  ? appea! in  th ig case w  ................

*Powners gave the i r
U© :i r, i . llc '-'UUXl U1 xxppticll UlSIJHbbtlll

8h in0\v Ga ln  fb is  case on the  g round  th a t the 
abanri lers gave the insurers no v a lid  no tice of 
other dni.n®n *̂ The co u rt d id  n o t decide thennm ii, _* i i  * i i -r //», itApr» ) P°ybts raised befbre B a ilhache, J . (C t. o f 
E xcp i R ussi( in  Hank fo r  F o re ig n  T rade  v.

s insurance Com pany L im ite d  ................... 362
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15. Voyage po licy— M a rin e  r is k — W a r r is k — 

C apture by enemies—C onstructive  to ta l loss 
o f vessel—Loss o f p ro f it  on cha rte r— Vessel 
restored before ac tion  b rough t—N otice  o f 
abandonm ent —  P ro b a b ility  of loss —  M a rin e  
Insurance A c t 1906 (6 E dw . 7, c. 41), ss. 60 and  
61.—The p la in tiffs  cha rte red  a steam ship and, 
by a voyage po licy  dated 7th N ov . 1917, 
u n d e rw ritte n  by the defendants, insured th e ir  
p ro f it  on the cha rte r. T h e  insurance was 
against m a rine  and w a r risks, and included 
cap ture  o f the vessel by  the  enemies o f G rea t 
B r ita in ,  and was against to ta l and (or) con
s truc tive  to ta l loss o f steam er o n ly , and 
excluded a ll c la im  a r is in g  fro m  de lay and (or) 
d e te rio ra tio n  and (or) loss o f m a rk e t in  respect 
o f w a r on ly . On the  10th N ov . 1917, w h ile  on 
the  insured voyage, the  steamer was paptured 
in  the In d ia n  Ocean by the G erm an ra id e r o r 
a u x ilia ry  c ru ise r IF . T h e  cargo on board the 
steamer was contraband. A  p rize  crew  fro m  
the IF . was placed on board, as w e ll as a la rg e  
num ber o f passengers fro m  o th e r prizes w h ich  
the IF . had taken and sunk. Some bombs were 
also placed by the Germans on board the 
steamer to be used i f  necessary to  destroy her.
The insured steam er was used by  the  IF . as a 
-co llie r consort and as a re lie f c a r r ie r  o f 
prisoners collected by  the IF . fro m  her sunk 
prizes. She was therefo re* disguised, and the 
tw o  vessels voyaged, sometimes tog e the r and 
sometimes separate ly, tow a rds G erm any. A t  
one p o in t some vessels were sighted, w hich 
gave rise to some expectation o f re-capture. 
U lt im a te ly , on the 24th Feb. 1918, the  insured 
steam er grounded in  D anish te r r i to r ia l waters, 
and the in te rve n tio n  o f the  D anish au tho ritie s  
secured the release o f the  passengers, and on 
the 27th Feb. the G erm an p rize  crew  le f t  her.
A  salvage com pany was em ployed by the  sh ip
owners and succeeded in  re flo a tin g  the  vessel on 
8th  M a rch . She was then considerab ly damaged 
and was under re p a ir  u n t i l  Sept. 1918. N o  
no tice o f abandonm ent had been g iven  by the 
shipowners, who were n o t insured. I n  an action 
on the  po licy  c la im in g  th a t the  vessel was, 
ow ing  to he r cap ture  by  the  Germans, a con
s tru c tive  to ta l loss, and th a t the p la in tiffs  had 
thereby lost th e ir  p ro f it  on the  ch a rte r p a rty  : 
H e ld , th a t i t  was n o t m e re ly  un ce rta in  w hether 
the owners o f the  steamer w ou ld  recover he r 
w ith in  a reasonable tim e , b u t th a t the  balance 
o f p ro b a b ility  was th a t they w ou ld  never 
recover he r a t a l l ; th a t the  g iv in g  o f a notice 
o f abandonm ent by the sh ip9wners was n o t an 
in te g ra l e lem ent o f construc tive  to ta l loss; th a t 
the re  was a constructive  to ta l loss o f the  vessel 
w ith in  sect. 60 o f the  M a rin e  Insu rance A c t 
1906 on he r cap ture  and be fore she was 
restored to  he r owners, and th a t such cap ture  
resulted in  a to ta l loss to  the p la in tiffs  o f th e ir  
r igh ts  and n ro fits  under the c h a r te r ; the re fo re  
the res to ra tion  o f the  vessel d id  no th in g  to  ex
tin g u ish  o r m in im ise  the  p la in t if fs ’ loss, and 
cou ld no t operate to  ex tingu ish  o r ba r the  p la in 
t if fs ’ c la im , and th a t the c la im  to  recover the  loss 
o f p ro fit on the  c h a rte r-p a rty  was n o t a c la im  
a r is in g  fro m  delay. The vessel was n o t m e re ly  
delayed, b u t was cap tured . The p la in t if fs  were 
the re fo re  e n title d  to  recover. (Roche, J .)
R oura  and Forgas  v. Tow nend and others  ........... 697

16. Reinsurance p o lic y— “  W a rra n te d  free  fro m  a ll 
consequences o f h o s tilit ie s  ” —D am age due to act 
of Germ an—A gency fo r  Germ an Governm ent,—
W hat constitutes  “  agency.” —I n  Feb. 1916 a con
s ignm ent o f skins and hides was shipped in  the 
steamship T. fo r  c a rr ia g e  fro m  B . to  N . Y . On 
the  18th Feb., d u r in g  the  voyage, an explosion 
occurred in  the vessel’s ho ld . T w o  o th e r ex
plosions fo llow ed  and the  vessel was set on fire , 
and bo th  vessel and cargo were damaged. A  
parcel o f the  hides and skins was b u rn t. The 
exp losion was due to  an in fe rn a l machine, w hich 
had been placed in  the  ho ld  o f the  vessel a t B . 
by  a G erm an nam ed N ., aided by an accom-
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p i ice. T h e  h ides were insured w ith  the p la in 
t if fs  un der a f lo a tin g  p o lic y . T h e  p la in tiffs  
were bound to  pay, and d id  pay, the  owners o f 
the  hides fo r  th e ir  loss, and the y  now  cla im ed 
against the  defendants, w ith  whom , and others, 
they were re insured un der a po licy  dated the 
20tn J u ly  i916. The de fendant’s p o lic y  con
ta in ed  the  usual f.o. and s. clause, the  m a te ria l 
w ords o f w h ich  w e re : “  W arra n te d  free  fro m  a ll 
consequences o f h o s tilitie s  o r w a rlik e  operations, 
w hether be fore o r a fte r the dec la ra tion  o f w a r.”
The de fendant re lie d  upon th a t clause as an 
answer to  the  p la in t if fs ’ c la im , and contended 
th a t the  fire  w h ich  b u rn t the  hides was due to  
a ho s tile  act and was a consequence o f h o s tilit ie s  
o r w a r lik e  operations, and was thus w ith in  the 
exception clause o f the  po licy . I t  was contended 
th a t the  Germ an who, w ith  the  assistance o f an 
accomplice, placed the in fe rn a l m achine on 
board the  vessel a t B . was an agent o f the 
G erm an G overnm ent. Th e re  was evidence th a t 
the  G erm an’ s house was the  resort o f G erm an 
sa ilors  whose ships were in te rned  a t B .. and 
th a t he was the  m anager o f an e lec trica l w orks 
and had no personal end to  ga in . A  c irc u la r 
w h ich  p u rp o rte d  to  be issued b y  a secret service 
d iv is io n  o f the  G erm an nava l s ta ff in  1914 
ordered the  m o b ilisa tio n  o f “  destructive  
agents ”  in  po rts  where m u n itions  were be ing 
loaded fo r  sh ipm en t to  the a llies. H e ld , th a t 
“  h o s tilit ie s  ”  m eant ho s tile  acts b y  persons act
in g  as agents o f sovereign P ow ers ; th a t there 
were ce rta in  no torious facts o f w h ich  a judge  
ought to  take  ju d ic ia l no tice, such as, e.g., 
G erm any’s spy system, and G erm any’s p o lic y  o f 
destroy ing  B r it is h  sh ip s ; th a t the w ord  
“  agent ”  in  th is  connection was no t lim ited ! to  
the strictness to  w h ich  th© w ords agent and) 
p r in c ip a l were used in  business transac tio ns ; i t  
was no t necessary to  show th a t N . had any ex
press a u th o r ity  to  do the  act in  question, o r 
th a t h is act was subsequently ra tif ie d  by the  
G erm an G ove rnm ent; i t  was suffic ient to  m ake 
the  m an an agent th a t the m an acted in  
accordance w ith  w h a t he knew  to  be the  settled 
and concerted po licy  o f the  G erm an G overn
m ent. The de fendant had the re fo re  m ade ou t 
h is  case, and the c la im  fa ile d . (Bailhache, J .) 
A tla n tic  M u tu a l Insurance Com pany  v. K in g  ... 430

17. P o lic y  on increased value—Excess l ia b i l i ty —  
In d e m n ity — L ia b i l i t y  o f assurers to con tribu te .
—A  ship was insured  by o rd in a ry  po lic ies fo r, 
and th e re in  valued at, 39,000?. B y  anothe r 
p o lic y  a sum o f 1855?. was insured, and was 
expressed to  be upon increased va lue o f h u ll, 
m ach inery , &c., and as be ing “  aga inst the  r is k  
o f to ta l constructive  o r  com prom ised to ta l loss 
as settled on h u ll and m ach inery  po licies, bu t 
in c lu d in g  as pe r clause attached l ia b i l i ty  fo r  
genera l average, salvage charges, sue and 
la b o u r expenses, o r c la im s un der the  ru n n in g - 
dow n clause in  excess o f the  declared value in  
h u ll and m ach ine ry  po lic ies .”  D u r in g  the  cu r
rency o f the  po lic ies, salvage services were 
rendered to  the  sh ip , and ow ing  to  the fac t 
th a t the  va lue o f the  sh ip  as adopted in  the 
salvage action  was in  excess o f 39,000?., the 
p ro p o rtio n  o f the  salvage aw ard  borne by the 
o rd in a ry  po lic ies  was less tha n  the  salvage 
aw ard , and the re fo re  an excess l ia b i l i t y  attached 
to  th e  sh ipow ner. A  s im ila r  s itu a tio n  arose as 
regards ce rta in  general average expend itu re . 
H e ld , th a t the  po licy  fo r  1855?. was one o f the 
usual m a rin e  po lic ies upon a resi w ith  the 
o rd in a ry  a n c illa ry  clauses, and th a t the re fo re  
the  basis upon w h ich  the  assurers un de r th a t 
po licy  were lia b le  to  co n trib u te  to  the  excess 
am ount o f salvage and general average respec
t iv e ly  was th a t they should pay a p a r t  the reo f 
in  the  p ro p o rtio n  th a t the  am ount insured by 
them  bore to  the  to ta l excess co n tr ib u to ry  value 
o f the  ship. (S'ankey, J .) H o lm a n  and Sons 
L im ite d  fo r  Owner o f S team ship N e fe li v. 
M erchan ts M a rin e  Insurance C om pany L im ite d  433
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18. Increased value po licy—C onstructive  to ta l loss 

—R epa ired  va lue exceeding cost o f re p a irs .—
The p la in t if fs ’ sa ilin g  vessel H . H .  was insured 
fo r  3000?. in  an “  increased va lue  ”  p o lic y  to  
pay on ly  in  the  event o f a to ta l o r a construc
tiv e  to ta l loss. The vessel had also been insured 
in  an o rd in a ry  H u l l  “ al l  r is k s ”  p o lic y  fo r  
12,500?. T h e  “  increased value ”  p o lic y  con
ta ined  a clause as fo llo w s : “  N o  vessel insured 
in  th is  association sha ll be deemed to  be a con
s tru c tive  to ta l loss unless the  cost o f re p a ir in g  
the damage caused by p e rils  insured against 
sha ll am ount to  80 pe r cent, o f the va lue in  
the  o rd in a ry  H u l l  * a ll r isks ’ po licy , say 
12,500?.”  D u r in g  the  currency o f the  p o lic y  the 
vessel m e t w ith  damage, was abandoned, and 
a fte rw ards  salved. The cost o f repa irs  w^s m ore 
than  10,000?., w h ich  is 80 pe r cent, o f 12,500?. 
b u t the re pa ire d  value was about 25,000?. H e ld , 
tha t, inasm uch as the  re pa ire d  va lue o f the 
vessel was in  excess o f the  cost o f repa irs , the re  
was no construc tive  to ta l loss, and the re fo re  the 
u n d e rw rite rs  were no t bound to  pay un de r the 
increased) va lue  p o licy . (R o w la tt, J .)  H o lt  
H i l l  S a ilin g  S h ip  Com pany L im ite d  v. U n ite d  
K in g d o m  M a rin e  M u tu a l Insurance Association  
L im ite d  ..........................................................................463

19. P o licy— F.c. and s. clause— W a r risks— P e rils  
o f the sea— Loss by explosion o f d r if t in g  mines.
— The appellan ts, a D u tch  com pany, insured a 
steamer and fre ig h t aga inst a to ta l loss w ith  
the respondent insurance com pany. On the 
18th A ug . 1914 the  ship le f t  P e tro g ra d  on a 
voyage to  H e ls ing fo rs . She was escorted by  
Russian w arsh ips u n t i l  she was outside the 
Russian m inefie lds, when the  escort le f t  her. 
A f te r  she had proceeded anothe r fifty-seven 
m iles she s truck  three  m ines in  succession, and 
was to ta lly  lost. The m ines were assumed to  
be fixed m ines w hich bad  been placed by the 
Russians to  p ro tec t th© n o rth e rn  coasts o f the 
G u lf o f F in la n d  and had broken a d r if t .  Each 
o f the po lic ies con ta ined the  clause “  W a rra n te d  
free fro m  capture , seizure, de ten tion , and a ll 
o th e r consequences o f h o s tilitie s  (p iracy , rio ts , 
c iv i l  com m otions and b a rra try  excepted) ”  and 
also a clause p ro v id in g  th a t the insurance was 
specia lly  to  cover loss th ro u g h  explosions. I n  
an action on the po lic ies the  appellan ts con
tended th a t the ship was los t by m a rine  and 
no t w a r risks, and th a t the  clause w arran te d  
free  fro m  capture , &c., re fe rred  to  hostile  acts 
w h ich  am ounted to  ta k in g  possession o f the 
ship insured and d id  no t inc lude consequences 
o f ho s tilitie s  w h ich  were no t ejusdem generis  
w ith  capture, seizure, and de ten tion  such as the 
destruction  o f the  ship by d r if t in g  m ines. 
H e ld , th a t the loss o f the vessel was the d ire c t 
consequences o f ho s tilitie s , and the respondents 
were no t lia b le  the re fo re  un de r the  policies. 
Decision o f the  C o u rt o f A ppe a l affirm ed. 
(House o f Lo rds.). S toom vaart M a a tsch a p p ij 
Sophie H .  v . M erchan tsy M a rin e  Insurance  
Com pany L im ite d  .................................................. 497

20. M a rin e  risks p o lic y— W a r risks p o lic y—
“  H o s tilit ie s  o r w a rlike  operations  ” — Vessel 
nav iga ted  in  convoy un de r A d m ira lty  con tro l 
— Vessel stranded on rocks— Torpedoed by 
enemy subm arine— T o ta l loss o f vessel—  
W hether due to w a rlik e  operations.— A  steam
ship hom ew ard bound on a voyage fro m  E g y p t, 
one o f fo u r m e rchan t vessels w h ich  were be ing 
nav iga ted  in  convoy under A d m ira lty  con tro l, 
the  escort be ing fo u r w arsh ips, when in  the 
M ed ite rranean  stranded on *the rocks a t m id 
n ig h t on the 1st M a y  1918. A f te r  ly in g  the re  
some hours she was torpedoed by an enemy 
subm arine. The convoy had to  traverse a p a rt 
o f the M e d ite rrane an  w hich was infested by  
enemy subm arines; and, w ith  the  ob jec t o f 
a vo id ing  an a ttack , the convoy steered a course 
m ore n o rth e r ly  than  th a t usua lly  adopted in  
tim e  o f peace. The m aster o f the vessel was 
bound to  obey the  orders o f the o fficer com 
m a nd ing  the  escort. E ffo rts  were made to  get
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thp rVeS8e  ̂ °®» b u t th ®y bailed. On the 5 th M a y  
108» 6 m?s a £ ale, and the  vessel became a to ta l 
the fi V 16 vessel ’s pos ition  was hopeless fro m  
d o o r ^ L  anc*> even ^  ske had n o t been torpe- 
T k  • ’ 8“ e w ou ld  s t i l l  have been a to ta l loss, 
one vessel was insured under tw o  policies— 
a - against m a rine  risks, and the o the r 
tw  ln ®t w a r risks. The m a te ria l clause o f the 
con« P0 lcies insured the vessel aga inst “  a ll 
. sequences o f h o s tilitie s  o r w a rlik e  operations 
k»r ° r  against the  K in g ’s enemies w hether 
th a t16 .af ter. the dec la ra tion  o f w a r.”  H e ld ,
adonf 8i?l l ln ^  in  convoy was on ly  a device 
o f i f  avo id  a ttack  o r to  p ro v id e  means 
be rn ;?nc? ?r  escape in  case an a ttack  should 
m ® ade> be ing p a rt o f a series o f p recau tiona ry  
VesselUreS taken f ° r  the safety o f m erchant 
tior» V th a t the re  was no w a rlik e  opera
te  °*  w hich i t  cou ld be said th a t the  loss was 
lost £onsecluence, inasm uch as the  vessel was 
c o ^ y  s tra nd ing  when sa ilin g  in  convoy on a 
convSG P£®scFibed by the  com m ander o f the 
(q . °y- Decision o f B a ilhache, J . reversed.
Com °*  A PP-! B r it is h  In d ia  S team  N a v ig a tio n  
L iVfr anK  L im ite d  v. Qreen and others and  
L im ite d : an^  London W a r R isks Association

21. p i
N ote.— Since affirm ed by H . o f L .

de c ln rtVS ^  r» po licy— Goods to be the rea fte r  
excent Dec^ ra t^on by consignees— A l l  goods 
Govp ^ ° ° ^ 8 i nsured  against w a r risks  under 
d e c la nm ent scheme—Consignee’s l ia b i l i ty  to 
e u re rf6 Unf er flo a tin g  p o lic y  consignments in -  
eonsi Ull(*'e r G overnm ent scheme— Loss of 

y nhm ent—Insu rab le  in te res t— P o lic y  ru n  out 
_ ¿arm e insurance A c t 1906 (6 E dw . 7, c. 41), 
float; an^  i? *— ^ h e  p la in tiffs  effected a L lo y d ’s 
m e m i8’ 5? li°y  f ° r  2000/. upon produce and (or) 
valuedandlSe’ th e re a fte r declared and
in  the pe r m&rin e  po licy  fro m  ce rta in  ports 
risks TkSt to  t he. U n ite d  K in g d o m  against w a r 
fo r eni .e P la in tiffs ’ in te res t was as consignees 
vane« 16 ln  a s p e c t o f se lling  commission, ad- 
accent f imade o r to  be made and d ra fts  
m e n tl / . 2r. to  be accepted against ship- 
vised ' Wlth m  the  term s o f the po licy) ad- 
tim e ° r  m ade to  them  fro m  tim e  to
shouMSiik 6 as to  suck shipm ents as the p la in tiffs  
strucH  bG 1Pf8t ru cted by  the shippers (whose in- 
°u t) tn°bS’ ** £*ven> they were bound to  ca rry  
War 1,nsuf e under the G overnm ent scheme o f 
under tk  i nsur ance. The p la in tiffs  declared 
cam a „ S  • “ ba tin g  po licy  a ll the  goods w h ich  
goods » Ik 11 te rm s o f the  po licy  except such 
to  i nH, they were ins truc ted  by th e ir  p rin c ipa ls  
n ien f l r ? against w a r risks under the  Govern- 
PolioVSC li1-6, ^ h e y  du ly  declared against the 
L iv e rn r f l s tllP p en t o f ra is ins fro m  B om bay to 
action °°k  i Th ls  sklip ment  was lost by enemy 
w h e th « ± u  the  voyage. The question was 
to m a t the  p la in tiffs  were ju s tifie d  in  fa il in g  
in  r  Ke decla rations under the  f lo a tin g  po licy  
Were 8^ e + ° f  those consignments w h ich  they 
ag7Lin0l nstruct:-e<? by th e ir  p rin c ip a ls  to  insure 
° f  w Waij r i .sks under the G overnm ent scheme 
bavinp- ur is k  insurance, th a t a rrangem ent not 
o f th« ee?  com m unicated to  the un de rw rite rs  
the n l Q P ° licy . I t  was a d m itted  th a t i f
goods l n wer e bound to  declare a ll the 
i r resnA«f-m in8p f ° rw ard  to  them  as consignees 
ihsurA f k Ve °*  A e th e r  the y  were ins truc ted  to 
hot tk  a *1 under the G overnm ent scheme o r 
Were rSk ° a^ln ^  .P o licy had ru n  off, as there 
Governli?161!  consignments insured under the 
da red  scheme w h ich  had no t been de-
constr., I- t l̂e  P la iu tiffs . H e ld , that- on the  tru e  
Insurarw 10Ia ° f  sects. 26 and 29 o f the  M a rin e  
decla rerf6 the  p la in tiffs  o u gh t to  have
terms o f ,e. goods w h ich  came w ith in  the
Were * e P°hcy, irrespective  o f w hether they 
Govern »v.Strllc *'e1d to  insure them  under the 
the nnk ent  scheme o r no t, and th a t the re fo re  
iB a i lW p y  had ru n  o ff and the c la im  fa iled . 
^ 0lv n e n d D u n l o p  B ro the rs  and Co. v

517
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22. T im e p o lic y—H ouseboat a t anchor in  creek—

“  L ib e r ty  to s h ift ” — D ock ing  clause— Towage  
to dock fo r  re p a ir—P e r i l  o f the sea—A bandon
m ent o f adventu re—L ia b i l i t y  o f u n d e rw r ite r .—
The p la in t i f f  insured h is houseboat by a 
tim e  p o lic y  “  w h ils t anchored in  a creek o ff 
N e tley , however em ployed, w ith  l ib e r ty  to  
s h if t .”  The po licy  conta ined a c lause : “  I n 
c lu d in g  a ll r is k  o f docking, undocking , chang
in g  docks and go ing  on g r id iro n  o r g ra v in g  
docks as m ay be requ ired  d u r in g  the currency 
o f th is  p o lic y .”  D u rin g  the currency o f the 
po licy  the p la in t i f f  w ished to  have the houseboat 
cleaned, and she was taken  fro m  the  r iv e r  
H am b le  up S outham pton W a te r to  a ya rd  on 
the  Itch e n  (a distance o f about seven m iles), 
w h ich  was the nearest and m ost convenient 
ya rd . She was lashed alongside a tu g  and 
thus towed, b u t sank outside the ya rd . I t  was 
found th a t ce rta in  seams were defective, and 
had opened and le t in  the  w a te r raised by the 
bow wave fro m  the tu g  and tow . The p la in t i f f  
was unaw are o f the defect. W hen he had the 
houseboat removed fro m  the  H am b le  the 
p la in t i f f  d id  no t in te nd  to  send her back d u r in g  
the currency o f the  po licy . H e ld , th a t (1) the 
loss was due to  a p e r il o f the sea; (2) the p la in 
t i f f  was protected by  the docking  c lause ; (3) the 
p la in t i f f  had no t a t the tim e  o f the loss 
abandoned the insured adventure. P er Bankes,
L . J . : The words “  lib e r ty  to  s h ift ”  d id  no t 
au thorise the  p la in t i f f  to  take the  vessel fro m  
the H am b le  to  the ya rd . (C t. o f A pp .) W h itt le  
v. M o u n ta in ................................................................... 534

N ote.— Since affirm ed by H . o f L .

23. P o lic y  against a l l  risks—T ra n s it o f goods— 
Exposure to w e ttin g —E xcep tio na l damage to 
goods—Evidence o f existence o f “  casualty ” — 
Deck cargo—M a rin e  Insurance A c t 1906 (6 Edvy.
7, c. 41), s. 30 (2); sched. 1, ru les  14, 17.—
The p la in t i f f  bought w ool f.o .b . a t a named 
fo re ign  p o rt. The w ool came fro m  d iffe re n t 
places down to  th a t p o rt, and was ca rried  p a rt ly  
by land  and p a r t ly  by sm all loca l steamers. 
Some p a rt o f i t  was usua lly  ca rried  on deck.
On a r r iv a l a t the  p o rt o f loa d in g  i t  was p u t in to  
hu lks u n t i l  the ocean steamer cou ld receive, i t .
A t  tim es the re  was too much w ool to  be taken 
in to  the sheds, and some p a rt o f i t  was stored 
outside. As the w ool had been sold f.o .b . a t the 
named fo re ig n  p o rt i t  was on ly  insured by the 
sellers as fa r  as th a t p o rt, leav in g  the  ocean 
tra n s it to  be insured by the purchasers. The 
po licy  fo r  the  insurance had to  be read w ith  a 
cover note con ta in ing  essential term s n o t in  the 
po licy , and the r is k  was thus described :
“  In c lu d in g  a l l  r isk  o f c ra ft, fire , coasters, 
hu lks, transh ipm en t, and in la n d  ca rriage  by 
land  and (or) w a te r and a ll risks fro m  the 
sheep’s back and (or) s ta tion  w h ile  a w a itin g  
sh ipm ent and (or) fo rw a rd in g  and u n til safely 
de live red  in to  warehouses in  Europe, w ith  lib e r
ties as pe r b il ls  o f la d in g .”  On the a r r iv a l o f 
the w ool in  E ng lan d  i t  was discovered th a t a 
considerable q u a n tity  o f the bales w ere bad ly  
damaged by w ate r, the  w ool be ing discoloured, 
tender and heated, and s t i l l  wet. H e ld , th a t 
where the  evidence showed damage qu ite  excep
tio n a l, and such as had never in  a long  exp e ri
ence been know n to  arise under the  no rm a l 
conditions o f tra n s it> the re  was evidence o f the 
existence o f a “  casualty ”  o r som ething acci
denta l, and o f a danger o r contingency w hich 
m ig h t o r m ig h t no t arise a lth ough  the  p a rt ic u la r  
n a tu re  o f the  casualty was no t asce rta ined ; and 
th a t the  damage to  the  w ool in  the  present 
case m ust have been caused by sa lt w a te r w hich 
m ust have reached the  w ool d u r in g  tra n s it  on 
board the loca l steamers as deck cargo. Schloss 
B ro th e rs  v .Stevens (10 Asp. M a r. L a w  Cas. 331;
96 L . T . Rep. 205; (1906) 2 K . B . 605) considered 
and app lied . (Decision o f R o w la tt, J . reversed.) 
Semble, th a t the  effect o f ru le  17 o f the ru les in  
the f irs t schedule to  the  M a rin e  Insurance A c t
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1906— th a t deck cargo is no p a r t  o f the subject- 
m a tte r o f an insurance unless specifica lly insured 
in  the  absence o f any usage to  the  co n tra ry— 
has made no a lte ra tio n  in  the  law  as i t  existed 
before th a t A c t came in to  op era tion . (C t. of 
A pp .) G aunt v. B rit is h  and F o re ig n  M a rin e  
Insurance C om pany L im ite d  ..................................  560

24. P o lic y— W a r risks— “  Consequences o f h o s tili
ties or w a rlik e  operations  ” — M e rchan t vessel 
w ith  convoy—S team ing w ith o u t lig h ts  by 
A d m ira lty  orders—C ollis ion  w ith  w arsh ip  p ro 
ceeding to take u p  escort d u ty— W heth er a 
w a rlik e  opera tion .— A  steamship w h ich  was 
insured by one set o f u n de rw rite rs  against w a r 
risks, and by anothe r set o f u n de rw rite rs  
against m a rine  risks, was proceeding in  a 
convoy at n ig h t w ith o u t lig h ts , by orders o f the 
A d m ira lty , when i t  came- in to  co llis ion  w ith  a 
w arsh ip  also proceeding w ith o u t lig h ts . The 
w arsh ip  was on its  w ay to  a ce rta in  p o r t  to 
take  up d u ty  as an escort to  a convoy. A  ques
t io n  re fe rred  to  an a rb itra to r  was w he the r the 
co llis ion  was the  consequence o f w a r o r m a rine  
rjsks. The a rb itra to r  he ld  th a t n e ith e r vessel 
was g u ilty  o f negligence and th a t the w a r risk  
u n de rw rite rs  m ust bear the  loss. T h e  w a r risks 
p o lic y  covered “  a ll consequences o f h o s tilitie s  
o r w a rlik e  operations by  o r  against the  K in g ’s 
enemies.”  H e ld , th a t the w arsh ip  was a t the 
tim e  engaged in  a w a r lik e  opera tion  and con
sequently the co llis ion  was caused by a w ar 
r isk . A w a rd  uphe ld . (Bailhache, J .) Owners 
o f the Steam ship R ich a rd  de L a rr in a g a  v.
A d m ira lty  Comm issioners ......................................  572

N ote.— Since affirm ed by the  C t. o f A p p .

25. T im e po licy—Steam ship cha rtered by A d m i
ra lty —In d e m n ity  against w a r risks—P a r t ia l loss 
by m arine risks—Subsequent to ta l loss by w a r  
j'isks—E xcepted p e r il— U nre pa ired  damage—  
D eprec ia tion—M e rg e r— C on tin u in g  P re ju d ice — 
L ia b i l i iy  of m a rine  risks  u n d e rw rite rs .—The 
p la in t i f f ’s steamship, th e  E ., was insured 
against m a rine  risks on ly , b u t in c lu d in g  
p a rtic u la r average, w ith  the  defendants, under 
a tim e  po licy  dated the 16th M a rch  1917. The 
steamship was under ch a rte r to  the  A d m ira lty  
on the  T . 99 fo rm  under w hich the  A d m ira lty  
con trac t to  pay fo r  the loss, by  w a r risks, o f 
steamers charte red  to  them , the va lue to  be 
ascertained a t the  date o f the  loss. The E . 
was sunk by subm arine a ttack on the  25th Jan . 
1918, d u r in g  the  currency o f the tim e  po licy  
w ith  the  defendants. The steamship had sus
ta in e d  some damage prev ious ly , d u r in g  the 
currency o f the  same po licy , w h ich  had 
deprecia ted he r va lue a t the date o f he r to ta l 
loss by  w ar risks, by  the sum o f 1770/. The 
A d m ira lty  acco rd ing ly  pa id  the owners 1770/. 
less th a n  they otherw ise w ou ld  have pa id , and 
the  owners contended th a t th e  m a rine  risks 
u n de rw rite rs  m ust m ake th a t sum good. The 
u n d e rw rite rs  contended th a t they were no t 
lia b le  to  pay fo r  damage to  a vessel, i f ,  before 
repa irs , the  damage was fo llow ed bv to ta l loss 
d u r in g  the currency o f the  same po licy . The 
po licy  inco rpo ra ted  a clause w h ich  p rov ided  
th a t the  u n de rw rite rs  should n o t be lia b le  fo r  
un repa ired  damage in  a d d itio n  to  a subsequent 
to ta l loss sustained d u rin g  the tim e  covered by 
the po licy . H e ld , th a t the re  was no m erger o f 
the  p a rtia l loss in  the subsequent to ta l loss, as 
the p a r t ia l loss continued to  the p re jud ice  o f 
the  owners n o tw ith s ta n d in g  the subsequent to ta l 
loss, and th a t the  defendants were liab le . L iv ie  
v. Janson  (1810, 12 East, 648) d istingu ished. 
Ju d g m e n t o f Bailhache, J . reversed. {C t. o f 
A pp .) W ilson  S h ip p in g  Com pany L im ite d  v. 
B rit is h  and F o re ig n  M a rin e  Insurance C om pany  
L im ite d  ..........................................................................  5?

26. “  L lo y d 's  p o lic y  “  F in a l p o rt E x c lu 
sion o f cargo • by words w r it te n  in to  p r in te d  
fo rm ,—The respondents insured th e ir  steamship 
a t L lo y d ’s under a p o lic y  subscribed by the 
ap pe llan t, dated the 16th Sept. 1916, covering
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the  ship against to ta l loss on ly . The po licy  was 
in  the o rd in a ry  fo rm  o f a L lo y d ’s po licy , b u t 
by  a w r itte n  clause the  ship was insured on a 
voyage “  a t and fro m  any p o rt o r po rts  . . .
on the R iv e r P la te  to any p o rt o r no rts  . . .
in  F rance and (or) in  the  U n ite d  K in g d o m  
(fina l po rt), exc lud ing  M ed ite rrane an , v ia  any 
po rts  in  any o rd e r.”  The steam er sailed fro m  
Buenos A ire s  on the  19th Sept. 1916, and a t 
D a ka r he r cap ta in  received orders to  proceed 
to  S t. N aza ire  and the re  to  d ischarge her cargo 
o f horses and the rest o f he r cargo a t H avre . 
H a v in g  discharged a t H a v re  he r cap ta in  was 
ordered to  bu nke r in  C a rd iff. On he r w ay 
the re  she was to ta lly  lost on the Scillies. I n
an action  to  recover fro m  the a p pe llan t h is
p ro p o rtio n  o f the am ount covered by the 
po licy  : H e ld , th a t the  po licy  had ceased to  be 
opera tive  a t the  tim e  o f the loss as the “  fin a l 
p o r t ”  m eant the  p o rt a t w h ich  the cargo was 
fin a lly  discharged, in  th is  case H a v re . H e ld , 
fu r th e r  (L o rd  D uned in  d issenting and L o rd  
B uckm aster expressing no op in ion), th a t where 
in  the p re p a ra tio n  o f a m a rine  po licy  use is 
made o f a p r in te d  fo rm  w h ich  i f  una lte red  
w ou ld  inc lude  bo th  ship and cargo, b u t w r itte n  
w ords are inserted so as to  l im i t  the  insurance 
to  the ship, the p r in te d  w ords o f the  po licy  
m ay be looked a t to  decide w h a t was the  n a tu re  
and characte r o f the adventure. D ecision o f 
the  C o u rt o f A ppe a l reversed, and ju d g m e n t o f 
B a ilhache, J . restored. (House o f Lo rds.)
M a rte n  v. Vestey B ro th e rs  L im ite d  ......................  600

See C arriage  of Goods, N o . 10— P rize, N o . 19.
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See M a rin e  Insurance, N o . 3 ; Sect. 22: See 
C arriage  of Goods, N o .T O ; Sect. 23: See C arriage  
o f Goods, N o . 10; Sect. 26: See M a rin e  Insurance, 
So 21; Sect. 29: See M a rin e  Insurance, N o . 21; 
Sect. 30, Sub-sect. 2, Sched. 1, r r .  14, 17: See 
M a rin e  I'nsurance, N o . 23; Sect. 39, Sub-sect. 5 : 
See M a rin e  Insurance, N o . 4 ; Sect. 60: See M a rin e  
Insurance, N o . 15; Sect. 61: See M a rin e  Insu rance, 
Nos. 3, 15; Sect. 62: See M a rin e  Insurance, N o . 3.

M A R IN E  R IS K .
See C ollis ion , Nos. 14, 15—M a rin e  Insurance,

Nos. 9, 10, 12, 15, 20, 25.

M A R IT IM E  L IE N .
See Seaman, N o . 4.

M E A S U R E  O F D A M A G E S .
See C arriage  of Goods, N o . 21—C ollis ion , N o . 2.

M E N S  R E A .
See Seaman, N o . 1.

M E R C H A N T  S H IP  I N  E N E M Y  P O R T  A T  
O U T B R E A K  O F W A R .

See Prize<, N o . 44.

M E R C H A N T  V E S S E L  W IT H  C O N V O Y .
See M a rine  Insurance, N o . 24.

M E R C H A N T  S H IP P IN G  A C T  1894
(57 & 58 V ie t. c. 60).

Sect. 221: See Seaman, N o. 1 ; Sect. 503: See Prize, 
N o. 49—C ollis ion , N o. 16; Sect. 504 : See C ollis ion , 
N o . 16; Sect. 509: See C ollis ion , N o . 16'. 
Sect. 557: See Salvage, Nos. 4, 7 : Sect. 605: See 
C ollis ion , N o . 7 ; Sect. 633 : See C ollis ion , Nos. 1, 7; 
Sect. 741: See P rize , N o . 49.

M E R C H A N T  S H IP P IN G  A C T  1906 (6 E d w . 7, 
c. 48;.

Sect. 25: See Seaman, N o . 1 ; Sect. 28: See Seaman* 
N o . 3.



8U B J8C TS  OF CASES.

S H IP P IN G  (M E R C A N T IL E PAG* 
« iN E  F U N D ) A C T  1898, Sect. 3, Sched. 1 (2). 

See R e g is tra tio n  o f T rans fe r, N o . 1.

M e R c h a n t  s h i p p i n g  (s a l v a g e ) a c t  1916
(6 & 7 G eo. 5, c. 41), s. 1.

See Salvage, Nos. 4, 7.

M E R G E R .
See M a rin e  Insurance, N o . 25.

M E S O P O T A M IA .
See C ollis ion , N o. 10.

M i l i t a r y  a n d  n a v a l  o p e r a t i o n s .
See P rize , N o . 63.

M IN E S .
See M a rin e  Insurance, N o. 19.

M i s r e p r e s e n t a t i o n  a n d  f r a u d .
See P rize , N o . 34.

"  m o r e  o r  LE S S  A B O U T .”
See Sale o f Goods, N o . 5.

M O R T G A G E , T R A N S F E R  OF.
See I le g is tra t io n  o f T rans fe r, N o. 1.

M O T O R -C A R  O N  D E C K .
S^e M a rin e  Insu rance, N o . 2.

, .. . raufi
ta ile d . I  his decision was reversed by the  C ourt 
o f A ppe a l H e ld , fo llo w in g  the C ou rt o f 
a p p e a l, th a t the  shipowners were under no du ty  
to  the  repaire rs, and were g u il ty  o f no neg li- 
gence; th a t the sole cause o f the dam age was 
the negligence o f the  p la in tiffs , who, a lthough 
p u rp o r t in g  to  be experts in  such m atte rs, under- 
took the w o rk  under dangerous conditions w hich 
had they shown d iligence, they cou ld easily have 
avoided The question o f co n tr ib u to ry  neg li- 

, no t ®n.Je- R ad ley  v. London  and  
f lo r th -W e s te m  R a ilw a y  C om pany  (35 L .T . Ren

’ J -  A.PP; 9 as' considered. Decision o f 
the C o u rt o f A ppe a l (121 L .T .  Rep. 508; (1919) 
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C o rn e l N E G L IG E N C E .
negligence—S h ip  re p a ir in g —In

t 0 sh - j  .ca r9?—R ed-hot r iv e t—F ire — Damage 
Shipov? ^ a b i l i t y  o f sh ip  re p a ire rs .—A  f irm  o 
° r derPf?e iiS’ ac^ n £ un de r com pulsion o f law  
°u t  hv 11O ra tio n s  to  th e ir  ship to  be carriec 
autfir.,.- ^  repa ire rs , who were the  o n ly  person; 
a lte ra f1Se(̂  by the  A d m ira lty  to  effect suet 
the t.u-10n8' -The w o rk  was ca rried  on whilsi 
batch»** T as l ° ad.ed w ith  a cargo o f ju te . Th( 
thous-}8 th is  cargo were le f t  open. A1
l ip -  t , the  con tracto rs were constan tly  hand 
easily ° f  *n such a m anner th a t they m igh i
re ir ia L  j  in ^° the cargo w h ils t these hatches 
been * * •  ,°Pen> anc* a lth ough  th is  danger hac 
Work e(* ?l, t  to  them , they undertook th< 
test a con tinued fo r  th ree  days w ith o u t p ro  
to  the ' fn v e ^ then fe ll in to  the ho ld , set fire 
ship TUt®> and caused damage to  the cargo anc 
held* th  * A? act*on by the shipowners i t  was 
Oes-liD.iia ; sole cause o f the  dam age was the 
close tvT c° nc*uct o f the shipowners in  fa i l in g  tc 

ue hatches, and th e ir  c la im  therefore

O P T IO N  TO  S E L E C T  O N E  OF C E R T A IN  N A M E D  
P O R TS  A S  P O R T  OF D IS C H A R G E .

See C arriage  o f Goods, N o . 37.

O R D E R S  I N  C O U N C IL .
1665-6: See P rize, N o . 43; 1888, A ug . 10 • See 

F re ig h t ;  1914, A u g . 20: See P rize, Nos. 29 31- 
1914, Oot. 29: See P rize , Nos. 10, 18* 27’ 
29, 31, 41, 53, 65; 1915, M arch 2 : See P rize , N os 2 ’ 
3, 4, 9, 62; 1915, M arch 4 : See P rize , N o . 12; 1915’ 
M arch 11; See P rize, Nos. 12, 41, 56,; 1915 Oct. 14 • 
See P rize , N o . 23; 1915, Oct 20: See P rize  N o  21 • 
1917, F eb. 16: See P rize , Nos. 24, 59, 61.

O U T B R E A K  OF W A R .
See P rize , N o. 48.

O V E R C A R R Y , R IG H T  TO.
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O W N E R ’S S E R V IC E S , R E Q U IS IT IO N  OF. 
See Defence of the Realm , N o. 1.
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See P rize  C o u rt, No. 52—Seaman, No. 1.

P A R T IA L  LOSS.
See M a rin e  Insurance, N o . 25.

P A R T IC U L A R S .
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P A S S IN G  O F P R O P E R T Y .
See P rize , N os. 7, 19, 30, 33.

P A T R O L S .
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"  P A Y M E N T  C A S H  A G A IN S T  D O C U M E N T S .”
See M a rin e  Insu rance, N o . 11.

P A Y M E N T  O F H IR E .
See C arriage  o f Goods, No. 33.

P E R IL S  O F T H E  S E A .
See C an'iage of Goods, No. 34— M a rin e  Insurance, 

Nos. 1, 5, 9, 10, 12, 19, 22—Salvage, No. 2.

P E T IT IO N  O F R IG H T  A C T  1860 (23 & 24 V ic t . 
c. 34), ss. 2, 3, 4, 7.
See P rac tice , N o . 2.

P IL O T .
See C o llis io n , N os. 1, 7, 10.

P IL O T A G E  A C T  1913, Sects. 10, 11, 59, 60.
See C ollis ion , N o . 7.

“  P IL O T  V E S S E L S .”
See C ollis ion , N o . 17.

P O L IC Y .
See M a rin e  Insurance, Nos. 19, 21—Sale of Goods, 

N o. 9.

P O L IC Y  A G A IN S T  A L L  R IS K S .
See M a rin e  Insurance, N o . 23.

P O S S E S S IO N .
In te rn a tio n a l law —S h ip p in g —P rac tice— W rit  in  

rem  against sh ip  —  Res in  possession of 
E sthon ian  G overnm ent —  Im p le a d in g  fo re ig n  
G overnm ent—S tatus—P ro v is io n a l recogn ition
— De facto  independence—C o m ity  of na tions— 
J u r is d ic tio n  of B r it is h  courts.— T h e p la in tiffs  
issued a w r i t  in  rem  aga inst a ship w h ich  vvas 
in  the  possession in  E n g la n d  o f the E sthon ian 
G overnm ent, w ho m oved to  set the  w r i t  aside.
The B r it is h  G overnm ent had, fo r  the  tim e  
be ing, and w ith  reservations as to  the  fu tu re , 
recognised the  E sthon ian  N a tio n a l C ouncil as a 
dc facto  independent body. F u rth e r, in  the 
present v iew  o f H is  M a je s ty ’s G overnm ent, the 
E sthon ian  G overnm ent was such a G overnm ent 
as could, i f  i t  th o u g h t f it ,  set up a P rize  C ourt. 
H e ld , th a t the  B r it is h  G overnm ent had, fo r  the 
tim e  being, recognised the  E sthon ian N a tio n a l 
C ouncil as be ing a sovereign P ow er, and th a t, 
as a sovereign P ow er cannot be im pleaded in  
the  B r it is h  courts, the w r i t  m ust be set aside.
(C t. o f A pp .) The G agara  .................................. 547

P O S S E S S IO N , R E S U M P T IO N  OF.
See C an'iage of Goods, N o . 8.

P O S S E S S IO N  T A K E N  OF GOODS B Y  
C O N T R O L L E R .

See P rize , N o. 64.

P R A C T IC E .
1. Proceeds o f sale of sh ip  in  H ig h  C ourt— 

A c tio n  fo r  breach of ch a rte r brough t in  C ounty

PAGE
C ourt aga inst proceeds of sale in  the H ig h  C ourt 
— Summons in  C oun ty  C ou rt action  served on 
the A d m ira lty  re g is tra r— C oun ty  C ourt action  
trans fe rred  to H ig h  Court!—J u ris d ic tio n  o f H ig h  
C ourt to hear and de term ine the trans fe rred  
action— C ounty C ou rt A d m ira lty  J u r is d ic tio n  
A m endm ent A c t 1869 (32 .&  33 V ic t. c. 51), 
ss. 2, 3.— Salvors b rough t an abandoned steam
ship in to  h u ll. The  salvors in s titu te d  a su it fo r  
salvage in  the H ig h  C o u rt o f A d m ira lty , and, 
an o rde r fo r  the sale o f the vessel ha v in g  been 
made, the proceeds (23503.) were pa id  in to  cou rt.
The salved steamship when abandoned was 
under a cha rte r to  load a wood cargo fo r 
E ng lan d . On the day she was sold the Russian 
ow ner w ro te  to  the charterers re p u d ia tin g  the 
cha rte r. The charterers then took ou t a 
summons in  the  C ity  o f London C ou rt aga inst 
“  the owners o f the  proceeds o f sale o f the 
sa ilin g  vessel M ontrosa, now in  the H ig h  C ou rt 
o f Justice, A d m ira lty  D iv is io n , w ith in  the 
ju r is d ic tio n  of th is  honourab le  c o u rt,”  c la im in g  
300£. as damages fo r  breach o f ch a rte r-pa rty .
The summons was served on the  A d m ira lty  
re g is tra r. The charterers took ou t a summons 
in  the H ig h  C o u rt to  tra n s fe r the action fro m  
the C ity  o f London C ou rt to  the H ig h  C ourt.
A n  o rde r to  tra n s fe r was made. A f te r  the 
action was trans fe rred  the Russian ow ner 
entered an uncond itiona l appearance in  the 
H ig h  C ourt. H e ld j th a t the C ity  o f London 
C ou rt had ju r is d ic tio n  to  e n te rta in  the  action, 
as the  proceeds o f sale ly in g  in  the H ig h  C ou rt 
represented the re s ; th a t service on the 
A d m ira lty  re g is tra r was good se rv ice ; and th a t 
the H ig h  C ou rt o f A d m ira lty  had ju r is d ic tio n  
to  hear and de term ine the tra ns fe rred  action 
a lth ough  the charterers cou ld n o t have in s titu te d  
the  action in  the H ig h  C o u rt o r ig in a lly . (S ir 
S. Evans, P .) The M ontrosa  ..................................  21

2. P e tit io n  o f r ig h t—F ia t— A rb it ra t io n —S tay ing  
proceedings—Step by the C row n in  the p ro 
ceedings—P e tit io n  o f R ig h t A c t 1860 (23 a  24 
V ic t. c. 34), ss. 2, 3, 4, 7— A rb it ra t io n  A c t 1889 
(52 d? 53 V ic t. c. 49), ss. 4, 23— (1) I t  is com petent 
in  a p roper case to  stay, under sect. 4 o f the 
A rb it ra t io n  A c t 1889, proceedings in  a p e titio n  
o f r ig h t  w h ich  contains a w r itte n  agreem ent 
to  sub m it differences to  a rb itra t io n . (2) The 
g ra n tin g  o f a f ia t is no t a step by  the C row n 
in  the proceedings w ith in  the m eaning o f the 
section. (3) I n  the  circum stances o f th is  
p a rtic u la r case there had been no w ritte n  
agreem ent to  sub m it differences to  a rb itra t io n .
So he ld by  Bankes and W a rr in g to n , L .J J .  
H e ld , fu r th e r , by the whole cou rt, tha t, as the 
sub jec t-m a tte r o f the dispute invo lve d  an im 
p o rta n t co n s titu tion a l question, the  proceedings 
in  the  p e tit io n  ought n o t to  be stayed. 
Decision o f Bailhache, J . a ffirm ed. (C t. of 
A pp .) A ng lo -N ew fou nd lan d  D evelopm ent Com 
pany L im ite d  v. The K in g  ......................................  584

See P rize , Nos. 6, 37, 54, 61—Possession.

P R E M IU M , E X T R A , F O R  W A R  R IS K S .
See M a rin e  Insu rance * N o. 8.

P R IN C IP A L  A N D  A G E N T .
1. C h a rte r-p a rty  entered in to  by person in  his 

own name .and described as “  the cha rte re r  ” — 
Undisclosed p r in c ip a l's  r ig h t  to sue— Evidence  
co n trad ic tin g  w r itte n  con trac t—A d m is s ib ility .—
B y  a ch a rte r-p a rty  dated the 8th  Feb. 1910 i t  
was agreed between the appellan ts, who were 
described as the owners o f a named ship, 
and L . as “  the cha rte re r ”  the reo f th a t there 
should be a cha rte r o f the ship fo r  a specified 
pe riod . I n  Dec. 1912 an action to  recover 
damages fo r  alleged breach o f the ch a rte r-p a rty  
was b rough t aga inst the appellants, L . be ing 
named as p la in t if f .  W h ile  the action was 
pend ing  L . died, and an o rde r was ob ta ined
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'vh>o ^ U*'*n ® £9 p la in tiffs  the present respondents, 
P o i n t * ?  a ,S* edish com pany. B y  the amended 
effeeto^0 a i?1 com pany alleged th a t L . 
th a t tp  ' char te r -p a rty  as th e ir  agent and 
Prono Ivere I1' 8 undisclosed p r in c ip a ls . They 
th is adduce o ra l evidence to  establish
evidenSSertl° n ‘ • The .po iu t was taken th a t such 
evidp °e Was inadm issib le  because i t  w ou ld  be 
b e t w o r  con trad ic t the w r itte n  con trac t 
desc;un j  a?,d the appellants, w here in  L .  was 
descr!nt-d as- the  c a t e r e r . ”  H e ld , th a t the  
“  the. u 01? ln  f  ch a rte r-p a rty  o f a person as 
d id  +i1C“ a5te re !‘ ’. d id  n o t necessarily denote, as 
stance 6 descrip tion  “  ow ner ”  in  l ik e  c ircum - 
could fin  a Posi t i ° n  w h ich  alone th a t person 
exelnrl !i " ,,There  was n ° th in g  in  the case w hich 
R iio -h fu  the  genera l ru le  th a t p a ro l evidence 
had e , adduced to  show th a t a person who 
th a t l f terr  j  ln t °  a con trac t w ith o u t m e n tion in g  
Und;» i , so as agent was in  fa c t agent fo r  
ev id f?  ° Sed p rin c ipa ls . I t  fo llow ed  th a t the 
(12 O n  ? as adm issible. H u m b le  v. H u n te r  
(102 T m and F ° rm b y  B ro th e rs  v. F o rm b y  
the n  J ■ -iteP' 116) d is tingu ished. D ecision o f 
1»  C ou rt o f A ppea l (118 L .  T . Rep. 424; (1918) 
D ru n ,  B ' I ? 4) a ffirm ed . (H . o f L .) . F re d  
a tlan t i ^ n v - A k tie b o la g e t T rans

PAQE
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Se® C arrii
p r in c i p a l , u n d is c l o s e d .

'lage of Goods, N o . 29—P rin c ip a l and A gen t, 
N o . 1.

PRIO RITIES.
See C ollis ion , N o. 16.

C o ll in
P R IV Y  C O U N C IL .

»'on, N o . 16— P rize , Nos. 44, 45, 50, 51, 52, 59, 
62.

j  PRIZE.
JUiy[rn a ^ ona  ̂ âw — P rize—Continuous voyage— 
Com 7nate>'ia l im p o rte d  in to  n e u tra l coun try— 
m an” /0”  stoc*  ° t  'n eu<tral country— Goods to be 
count CtUTLe<*' f r? m ra w  m a te ria l —  E nem y  
f a c t u a l  t " ’e u ^ m a te  destina tion  o f manu- 
Ciscn ,, goods— R ig h t o f seizure—Evidence -
c o n t r ^ T 'A -  q u a n tity  o f lea ther, w h ich  was 
countaban^ ’ was fro m  a ne u tra l
i^an, , on a ^ eut r a-l ship, to  a f irm  o f boot 
Was tac^urers in  anothe r ne u tra l cou n try . I t  
i t  waC°+v!:en^ e^  9n beha lf ° i  the C row n th a t 
forwn8 J*1 e, :in te n tio n  o f the  consignees e ith e r to 
en e m rb  lea^ber as ra w  m a te ria l to  the
taath ° r  m anufactu re  boots fro m  the 
Xhe ?r  then to  send them  to  the  enemy, 
a c la 6a f Gr ^ as the re fo re  seized as prize, and 
sign lm  to r  its  release was made by the con- 
the p 8’ ^ P on a summons be ing taken ou t by 
c l a i m T !1 ^o r an o rd e r ^o r discovery o f the 

I , books and documents re la tin g  to  the
t 0 i eath e r and boots fro m  the  year p r io r
the q6- outb reak  o f the w a r down to  the  tim e  of 
had ?lzu re> i t  was contended th a t, as the leather 
in  th t r o u g h  the process o f m anufactu re  
t in im 6 neut ra l country , the  doctrine ' o f con- 
niie-bf,SL v ° y a£ e d ?d n o t app ly , no m a tte r w ha t 
w hen be i  le  u lt im a te  destina tion  o f the boots 
shon„ r de, and th a t no o rde r fo r  discovery 
Was b . m ade> as the lea the r in  its  raw. state 
a s k o H i l ia b ie to  seizure. H e ld , th a t the o rde r 
r uie f  ° r  by  the C row n m ust be made, as the 
lia b l °  + in t e rna tio na l law  th a t goods w h ich  are 
tinur? t0  seized when they are on a con- 
apDi : Us v ° y age to a fina l enemy destination 
ar £  ies n ° t  o n ly  to  the case o f m anufactu red  
to  u ! es on th e ir  w ay to  the enemy, b u t also 
s iirnp l +aSe raw  m a te ria l w h ich  is be ing con- 
f a ^  a to  a n e u tra l country , the re  to  be manu- 

. red in to  artic les w h ich  are a fte rw ards  to
t i r —  *°  the enemy. (P rize C t.) The

28
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2. In te rn a tio n a l law — P rize—C o n tra la n d  goods—  

Inlnocent ”  goods—Cargoes 'p a rtly  con traband , 
p a r t ly  “  innocent ” — In fe c tio n —Shipm ents by 
enemy fro m  n e u tra l S ta te—N  e u tra l destina tion  
—C ontracts made since ou tbreak o f w ar— T rans
fe r  o f p ro p e rty  in  tra n s itu — P aym ent fo r  goods 
— P rin c ip le s  o f in te rn a tio n a l law  ap p licab le .—
I t  is established by p rize  law  th a t d u rin g  
h o s tilitie s , o r when the re  is im m in e n t and im 
pend ing  danger o f hos tilitie s , the  p ro p e rty  in  
cargoes o f b e llig e ren t pa rties  cannot change 
its  n a tio n a l cha racte r d u r in g  the voyage, and 
th a t i f  neutra ls  purchase goods w h ils t on a 
voyage d u r in g  a state o f w a r ex is ting , o r d u rin g  
im m in e n t and im pe nd in g  danger o f w ar, the 
con trac t o f purchase is in v a lid  and the 
p ro p e rty  is deemed to  con tinue as i t  was a t the 
tim e  o f sh ipm ent u n t i l  actua l d e live ry . I t  is 
fu r th e r  established by p rize  law  th a t, i f  the 
person who is the ow ner o f confiscable con tra 
band goods laden on board a vessel has aiso 
goods be long ing  to  h im  w hich are n o t con tra 
band on the same vessel, the la tte r, a lthough  
“ in n o c e n t”  goods, are sub ject to  cap ture  and 
condem nation as w e ll as the con traband goods.
A n  enemy firm  ca rry in g  on business a t H a m 
bu rg  had established various branches in  the 
R epu b lic  o f San S a lvado r in  C entra l A m erica . 
F ro m  th is  S tate qu an tities  o f coffee were 
shipped by various o f these branches on tw o 
n e u tra l vessels, the  place o f destina tion  be ing 
the cou n try  to  w h ich  the  ships belonged, and 
the consignee named in  the b ills  o f la d in g  be ing 
a n e u tra l tra d in g  there. P ortions o f the coffee 
were in tended fo r  H a m b u rg , and as such were 
confiscable as con traband. The rem a inder o f 
the coffee was in tended fo r  n e u tra l purchasers 
in  the n e u tra l country , some o f whom  had 
entered in to  contracts o f purchase before the 
date o f shipm ent, and some a fte r the  date o f 
sh ipm ent, w h ils t others had pa id  fo r  th e ir  con
signm ents before the  seizure o f the cargoes as 
p rize . H e ld , a p p ly in g  the p rin c ip les  o f in te r 
n a tio n a l law  set ou t above, th a t the p ro p e rty  
in  the coffee s t i l l  rem ained in  the G erm an firm , 
the  shippers, a t the date o f the seizure o f the 
cargoes, and th a t as the shippers had goods on 
board w h ich  were a d m itte d ly  con traband, the 
doctrine  o f in fe c tion  affected the o th e r “  in n o 
cent ”  goods so as to  render them  confiscable 
as good and la w fu l p rize . (P rize C t.) The  
Kronprinsessam M a r  g a r e ta ;  The T h a i ............... 31

3. P rize  bounty— “  Arm ed' sh ip  ” — Troopsh ip—  
C a lcu la tion  o f bounty—P rin c ip le s  to be app lied— 
N a v a l P rize  A c t 1864 (27 Jb 28 V ie t. c. 15), 
s. 42— O rder in  C ouncil o f the 2nd M a rch  1915—
B y  the com bined effect o f sect. 42 o f the N ava l 
P rize  A c t 1864 (27 & 28 V ie t. c. 25) and the 
O rder in  C ouncil dated the 2nd M a rch  1915, a 
p rize bounty is payable am ongst such o f the 
officers and men o f H is  M a je s ty ’s warships as 
are a c tu a lly  present a t the ta k in g  o r destroy ing  
o f any “  arm ed ship ”  o f the enemy, ca lcu la ted 
a t the ra te  o f 51. fo r  each person on board the 
enemy’s ship a t the beg inn ing  o f the engage
m ent. A  subm arine be long ing  to  the B r it is h  
navy sank (in te r  a lia ) an enemy troopsh ip  w hich 
ca rried  troops, fie ld  guns fo r  use a fte r the la n d 
in g  o f the troops, a few  l ig h t  guns, and a 
q u a n tity  o f rifles, and a c la im  was made on 
beha lf o f the officers and crew o f the subm arine 
th a t they were en title d  to  an aw ard o f a p rize 
bounty ca lcu la ted a t the  ra te  o f 51. pe r head 
accord ing to  the num ber o f the  troops on board 
and the num ber o f the crew o f the  troopsh ip , 
on the g round th a t the troopsh ip  was an “  arm ed 
ship ”  w ith in  the m eaning o f sect. 42 o f the 
N a va l P rize  A c t 1864. H e ld , th a t the expression 
“  arm ed ship ”  m eant a fig h tin g  u n it  o f the 
fleet o f the enemy—th a t is, a ship commissioned 
and arm ed fo r  offensive action in  a nava l 
engagement— and th a t the fa c t th a t a tro o p 
ship ca rried  a few lig h t  guns and fie ld  guns in 
a d d itio n  to  troops arm ed w ith  rifle s  d id  no*



X X X V I M ARITIME LAW  CASES.

SUBJECTS OF CASES.

P A G E

m ake he r an “  arm ed ship ”  w ith in  the  mean
in g  o f the section so as to  e n title  the  officers 
and crew to  the benefit o f p r ize  boun ty  under 
the A c t o f 1864. (P rize  C t.) The E 14 ............... 61

4. P rize  bounty— O perations against enemy fo r t—
J  o in t operations— L a n d  and sea forces—
D estruc tion  o f enemy ships—N a v a l P rize  A c t 
1864 (27 <£ 28 V ie t. c. 25), s. 42— O rder in  C ouncil 
o f the 2nd M a rch  1915.—B y  the  com bined effect 
o f sect. 42 o f th e  N a v a l P rize  A c t 1864 (27 &  28 
V ie t. c. 25) and the  O rd e r in  C ouncil o f the 
2nd M a rch  1915, a p rize  boun ty  is payable 
am ongst such o f the  officers and men o f H is  
M a je s ty ’s w arsh ips as are a c tu a lly  present a t 
the ta k in g  o r destroy ing  o f any arm ed ship o f 
the enemy, ca lcu la ted a t the  ra te  o f 51. fo r  each 
person on board the  enem y’s ship a t the  beg in 
n in g  o f the engagem ent. D u r in g  the  m onths o f 
September, October, and N ovem ber 1914 the 
G erm an fo r t  o f T s in g tau  was besieged by the  
B r it is h  and the  Japanese, and in  th e  operations 
the  land  forces as w e ll as the  sea forces o f the  
A llie s  took p a rt. I n  the  ha rbou r o f Ts in g tau  
the re  w ere several G erm an m en-of- w a r and one 
A u s tria n  cru iser. The w hole  o f these were 
destroyed by the  A llie s  d u rin g  th e  siege o r  by 
th e ir  own crews p r io r  to  the  surrender o f the 
fortress on the  7th N ov. 1914. I t  was com puted 
th a t th e re  w ere 1200 persons on board the  enemy 
vessels, and a c la im  was m ade by the officers 
and crew  o f th e  tw o  B r it is h  m en-o f-w ar w hich 
took p a r t  in  th e  siege fo r  a sum o f 60001. as 
p rize boun ty  under the  term s o f th e  N a va l xrrize 
A c t 1864 and the  O rder in  C ouncil o f 1915. 
H e ld , th a t as the  destruc tion  o f the  enemy 
vessels was no t b ro u g h t about by nava l action 
alone, b u t was the  resu lt o f the  jo in t  operations 
o f land  and sea forces, no p rize  boun ty  was 
payable. (P rize  C t.) l ie  The S u rrende r of 
T s in g tau—C la im s of H .M .S . T r iu m p h  and  
H .M .S . Usk ..................................................................  63

5. Continuous voyage —  Absolu te  con traband—
Evidence— C ondem nation.— A  n e u tra l vessel
sailed fro m  N e w  Y o rk  in  N ov . 1914. P a r t  o f 
he r cargo consisted o f rubber, w h ich  was con
signed by the  c la im a n t, an A m erica n  c itizen, 
to  a Swede a t Landscrona. The vessel was 
cap tured by a B r it is h  cru ise r. A t  the he aring  in  
the  P rize  C o u rt evidence was offered b y  the  
C row n to  the  effect th a t the  fin a l destina tion  o f 
the  ru bber was G erm any. T h e  P res iden t he ld 
th a t as the doctrine  o f continuous voyage and 
tra n sp o rta tio n , bo th  as regards ca rriage  by sea 
and land , was p a rt o f in te rn a tio n a l law  a t the 
t im e  o f the  commencement o f the  w a r in  A ug . 
1914, a ll goods w h ich  w ere in tended fo r  the  use 
o f the  G erm an G overnm ent, a lthough  n o m in a lly  
h a v in g  a n e u tra l p o r t  as th e ir  p o r t o f destina
tio n , m ust be condemned as la w fu l prize. 
F ro m  the  o rd e r o f condem nation the  c la im a n t 
appealed. H e ld , th a t the a p p e lla n t’s t i t le  had 
n o t been m ade out, and the p ro b a b ilit ie s  o f the 
case po in ted  to  the  version g iven  a t the  o r ig in a l 
he a ring  be ing the tru e  one. A ppea l dismissed. 
D ecision o f the  P res ident (13 Asp. M a r. Law*
Cas. 178 \ 113 L .T . Rep. 1064; (1915) P . 215) 
a ffirm ed . (P r iv . Co.) The K im  (P a rt ex Cargo) 65

6. N e u tra l c la im an t— Discovery— C haracter and  
extent, of order— P rize  C ou rt Rules, O rder IX . ,  
r .  1.— Docum ents are m a te ria l to  m a tte rs  in  
question in  the  l it ig a t io n  i f  i t  is reasonable to  
suppose th a t they m ay con ta in  in fo rm a tio n  
d ire c tly  o r  in d ire c tly  en ab ling  the p a rty  seeking 
d iscovery to  advance his own cause o r to 
damage the  case o f his adversary. Goods h a v in g  
been seized as prize, an o rde r was m ade fo r  d is
covery by the  c la im a n t o f his books o f accounts, 
le tte r books, and usual com m ercia l documents 
under O rder IX . ,  l*. 1 o f the  P rize  C ou rt Rules.
The o rde r w en t on to  pa rticu la rise  the docu
ments as to  w h ich  discovery was to  be made. 
A g a in s t the la tte r  p a rt o f the  o rde r the  c la im a n t 
appealed. H e ld , the re  was ju r is d ic tio n  to  p a r
ticu la r ise  the  documents as to  w hich discovery 
was to  be made. P r in c ip le  la id  down by B re tt,

P A G ’ Ï

L .J .  in  C om pagnie E in a n d e r e du  P acifique  v. 
P eruv ian  Guano C om pany  (48 L .T . Rep. 22;
11 Q. B . D iv . 55) app lied . (P r iv . Co.) The 
Consul C orfitzon  (Cargo ex) ....................................... 66

7. C argo—C la im  by neutra ls—Passing o f p ro p e rty  
— B ills  of la d in g — Onus on c la im ants.— The 
c la im ants, an A m erica n  firm , shipped lu b r i
ca tin g  o il by  a G erm an steam er to  a Germ an 
firm  a t H a m b u rg  in  J u ly  1914. On the  5 th 
A ug. 1914 the  vessel was seized a t F a lm ou th .
The o il was alleged to  have been shipped to  
the  G erm an firm  fo r  sale as c la im a n ts ’ agents.
The ’ b ills  o f la d in g  m ade d e live ry  to  the 
shippers’ o rde r a t H a m b u rg  and w ere indorsed 
in  b lank, and were attached to  d ra fts  d raw n  by 
the c la im ants on the  H a m b u rg  f irm  and dis
counted in  th e  U n ite d  States. The d iscounting 
bank fo rw a rde d  the  documents to  G erm any. 
U lt im a te ly  the  H a m b u rg  f irm  re tu rn ed  the  b ills  
o f la d in g  to  the  c la im ants, and debited them  
w ith  the  am ount o f the d ra fts . H e ld , th a t as 
by the  genera l m e rcan tile  practice, w n ich  had 
the force o f law , the  d e live ry  o f an indorsed 
b i l l  o f la d in g  was, in  the  absence o f evidence 
o f a co n tra ry  in te n tion , e ffectua l to  tra n s fe r o f 
ow nership , the  p ro p e rty  in  the goods passed a t 
the  da te o f the acceptance o f the  d ra fts . The 
c la im ants had fa ile d  to  discharge the onus upon 
them  o f show ing th a t they were the owners o f 
the o il e ith e r a t o r a fte r the  date o f its  seizure, 
and the o il had r ig h t ly  been condemned as good 
and la w fu l prize. Decision o f S ir  Samuel 
Evans, P . a ffirm ed . (P r iv . Co.) Steam ship  
P rin z  A d a lb e rt (P a rt C argo ex) ........................... 81

8. E g y p t— P rize  p e rm itte d  to re m a in  in  n e u tra l 
p o r t—Breach of in te rn a tio n a l agreem ent—Con
dem nation— Suez C ana l C onvention  1888, arts . 1,
4, 6, 9.—W here a n e u tra l P ow er has p e rm itte d  
a p rize to  rem a in  in  one o f its  ports  longer 
tha n  is w a rran te d  by  in te rn a tio n a l law  o r 
in te rn a tio n a l agreem ent, a P rize  C ou rt on th a t 
account has no power o r d u ty  to  release the 
p rize . (P r iv . Co.) The S udm ark  ..........................  82

9. P rize  bounty—Aeroplanes—N a v a l a irm en—
Assistance in  destroy ing  enemy w arsh ip— A ir 
men as p a rt o f crews o f a tta ck in g  vessels—  
C la im  to share in  p rize bounty—N a v a l P rize  
A c t 1864 (27 &  28 V ie t. c. 25), s. 42— O rder in  
C ounc il o f the 2nd M a rch  1915.—B y  the com 
bined effect o f sect. 42 o f the N a va l P rize  A c t 
1864 (27 & 28 V ie t. c. 25) and the  O rd e r in  
C ouncil dated the 2nd M a rch  1915, a prize 
boun ty  is payable am ongst such o f the  officers 
and men o f H is  M a je s ty ’s w arsh ips as are 
a c tu a lly  present a t the  ta k in g  o r destroy ing  o f 
any arm ed ship o f the  enemy, ca lcu la ted a t the 
ra te  o i 51. fo r  each person on board  the enem y’s 
ship a t the be g inn in g  o f the  engagement. In  
J u ly  1915 a Germ an cru ise r had taken refuge 
in  the R . r iv e r  in  G erm an E ast A fr ic a , where 
an a ttack  was made upon he r by tw o  o f H is  
M a je s ty ’s w arsh ips. O w ing  to  the position o f 
the  enemy’ s vessel the B r it is h  w arsh ips were 
unable to  ob ta in  a s igh t of her, and a success
fu l a ttack  was on ly  accomplished by reason o f 
the assistance rendered by the p ilo ts  and 
observers o f tw o  aeroplanes be long ing  to  the  
R oya l N a v a l A i r  Service w hich had been 
specia lly  le n t to  the B r it is h  vessels fo r  the p u r
pose. T h e  names o f the p ilo ts  and observers 
were borne on the  books o f the tw o  B r it is h  
vessels. H e ld , th a t the p ilo ts  and observers 
fo rm ed  a p a rt o f the crews o f the B r it is h  w a r
ships, and were e n title d  to  share in  the p rize 
bounty aw arded as a resu lt o f the  destruc tion  
o f the G erm an cru iser. (P rize C t.) The K ö n ig s 
berg  ..................................................................................  106

10 C argo—Cargo shipped fro m  n e u tra l S tate on 
enemy vessel—S h ipm ent before, ou tbreak of w a r  
—C argo co n d itiona l con traband—E nem y vessel 
ta k in g  re fuge in  n e u tra l p o rt a fte r  dec la ra tion  
of w a r—Transh ipm en t o f cargo to n e u tra l 
vessel—N e u tra l vessel sa iling  to n e u tra l S tate  
— Consignees o f cargo nam ed— U ltim a te  enemy
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o l Su n rV l ° ^ ~ Dn C lara tion ° f  London— O rder in  
H a n ' t ’ t °- ? ’ ° f  the m h  0 c t• 1914-D e c la ra -  
p r io r Z  Lo ndon arts. 35, 43.— In  June 1914, 
the /  ou tb reak o f w ar, a G erm an vessel, 
w ith  n sailod fJom a South A m erica n  p o rt 
neutra l cCarg°  cocoa beans shipped by a 
C l  E cuador. The cargo was con-
broke ^  i  H a m b u rg . W h ils t on its  w ay w a r 
at T »a U’d  i nd the G erm an vessel took re fuge
between .  n ? !  4 s a re,su lt o f negotia tions 
G erm »™  i lu tc h  f irm  and ce rta in  persons in  
from  , iT ’ , , ,e cocoa beans were tra ns fe rred  
I t .  J  , ,  , an vessel to  a D u tch  vessel, the
niade r. ,  a r,0^  ^915, and b ills  o f la d in g  were 
the n , ? L  whereby the goods were consigned to  
saileH r c“  ln  H o lla n d . The D u tch  vessel 
23rd l u 1?  Palm as a t about 4 p .m . on the 
UP t ) T aw h ,1915 fo r  H o lla n d , b u t on he r w ay 
Prop» ?  f n8i lsh  Channel she was ordered to 
1915 i t  t0  P o rtsm ou th , and on the  6th  A p r i l  
destine.?6* eargo was seized as con traband 
beans k • ° r  ,an enemy base o f supp ly . Cocoa 
good« i *?g  foodstuffs were am ong the class o f 
a declared to  be co n d itiona l con traband by 
Was » 2m ?tlo n . dated the  4th A u ff- 1914. Th is
to a ll dec la ra tion  n o t o n ly  to  the  enemy, b u t 
the p n e . ra l countries. F o r some S tate  reason 
H u tn k i? lg n  o ffice  in  N ov . 1914 gave to  the 
dealt , t T ve rnm ent a l is t  o f foodstuffs to  be 
not in  I 1 as cou d itiona l con traband w h ich  d id  
to  a]i ude cocoa beans. T h is  l is t  was n o t sent 
nevpi. neu! ra l E uropean countries, and Spain  
o f r ®ceived such a lis t. The p roc lam a tion  
a0v n f ?  A .ue- ^914 the re fo re  stood w ith o u t 
tio ri ^ u a llh 9a tio n  as to  Spain, and the  q u a lifica 
tory 9 **5  jy th d ra w n  as to  H o lla n d  on o r before 
mem • r  ̂ arch  1915, when the  B r it is h  Govern- 
ProolQln ^formed the D u tch  au tho ritie s  th a t the 
foods!nf f ' t l ° n °.^ 4th  A u g- 1914 as regarded 
to was fu l l  force. I t  was know n then
th a t 11 Spanish and the D u tch  au tho ritie s  
w henC?L°a ^ ean? w ere co n d itio n a l con traband 
23rH tu?® saded fro m  Las Palm as on the 
the nn a r° k  ^915. .T he D u tch  firm  to  whom  
P a lr ia r^ ° i  ™as consigned a fte r  the R . le f t  Las 
coed<?aSf  ° *he cocoa beans, o r  the  pro-
(1) Th° 1 1 u r  sfde» on f f16 fo llo w in g  grounds : 
th a t f?,a t tde g ° ods were n o t co n tra b a n d ; (2) 
signed +y  COuld n o t he seized as they were con- 
w fth i«  v i nam ed consignees in  a n e u tra l p o rt 
Deolo11 .. 6 m eaning and p ro tec tio n  o f the 
o f tka rS}??n  ° *  London  O rd e r in  C ouncil, N o . 2, 
o f T 6 j  b  ^ c t - 1914, m o d ify in g  the  D ec la ra tion  
d e m n «  ’ ^  th a t they cou ld o n ly  be con- 
UnrW  j at  ah> on paym ent o f com pensation 
and mx8??* 4^ the  D e c la ra tio n  o f L o n d o n ; 
t i 0n ? th a t the facts d id  n o t show the destina
tio n  he^ G erm any. There  was no evidence 
and f 6 H u tch  f irm  had p a id  fo r  the  goods, 
in s u re  Was. adm itte d  th a t the  goods had been 
certs»' Wlth  G erm an com panies and th a t 
Undo!.11 Payments had been made by th e  G erm an 
th a t f L n *er8 ln  resPecf  ° f  the same. H e ld , 
seizur 6 ^ 0ods were con traband a t the  tim e  of 
Prnv; • ’ t " a t they were n o t p ro tected by  the 
in n slons. ° f  the D e c la ra tio n  o f London  O rder 
D e « 11’ N o - 2> 1914 ’ th a t  a r t - 43 o f the 
8n t it l  ra,Von ° f  London  d id  n o t a p p ly  so as to  
c la im 6- * 6 o la im aufs to  com pensa tion ; th a t the 
good^antS u ^ ere n ° t  the  re id  owners o f the  
Germ’ were in  re a lity  destined fo r
gonH any.’ and th a t the re fo re  the goods were

N 0Xf a. la w fu l p rize . (P rize  Ot.) The R i jn  144 
Since affirm ed by P r iv . Co. See post, N o . 45,

H . c  P ' 424-
co u n t^ a ^an^' Q°°ds— W oo l go ing  to enemy 
r etu  t 0 r com bing—Combed w ool to be 
in  n e u tra l coun try— B y-products kept
i> a r * nerny  coun try—D o c trin e  o f in fe c tio n — 
are Vl\^e i ° f  ^ r ẑe C o u rt .—W here  goods w h ich  
an abs° lu te  con traband are on th e ir  w ay to 
not nem y cou n try , a b e llig e re n t cap to r need 
th e;rC° f icern h im se lf w ith  any question as to  
speci  ̂ eged u lt im a te  des tina tion  o r the  alleged 

la i tre a tm e n t w h ich  they are to  receive in
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the  enemy coun try . The fa c t th a t the goods 
are absolute con traband and have an enemy 
destina tion  is suffic ient to  m ake them  the sub
je c t o f condem nation. C e rta in  bales o f w ool 
absolute con traband o f w ar, were shipped on 
tw o  Swedish vessels fro m  Buenos A yres. The 
w ool was consigned to  a n e u tra l f irm  in  
Sweden, b u t was seized by the B r it is h  
au tho ritie s  a t K ir k w a l l  w h ils t on its  w ay to 
G othenburg . The evidence c le a r ly  showed th a t 
i t  had an enemy destina tion  and was in tended 
fo r  G erm any. The c la im ants, the Swedish firm , 
asserted th a t even i f  the  w ool was go ing  to 
G erm any (w hich was denied) i t  was on ly  be ing 
sent the re  fo r  the  purpose o f com bing, and 
was to  be re tu rn ed  to  Sweden as combed o r 
spun wool, and th a t the re fo re , a lth ough  the 
waste wool, w ith  its  by-products, m ig h t be 
re ta ined in  the  enemy coun try , the w ool itse lf 
was n o t the  sub ject o f condem nation . H e ld , 
th a t the wool, be ing con traband and on its  
w ay to  G erm any, m ust be condemned as good 
and la w fu l p rize . (P rize  C t.) The A x e l Jo h n 
son ; The D ro t tn in a  S oph ia  ....................................... 150

12. R eprisa ls  O rder in  C ounc il o f the 11 \th M a rch  
1915—Seizure o f goods on n e u tra l sh ip—D eten
tio n  O rder fo r  release o f cargo—Erroneous  
consti-uction o f order— C la im  of owners of 
cargo fo r  costs and damages.—The S. was a 
n e u tra l sa ilin g  ship w h ich  was com p le te ly  
laden w ith  a cargo a t a G erm an p o rt before 
the  ou tb reak o f w ar, and a p o rtio n  o f the

§oods were consigned to  a n e u tra l f irm  in  
ou th  A m erica . The b i l l  o f la d in g  in  con

nection w ith  these goods was dated the  27th 
J u ly  1914, e ig h t days be fore the  dec la ra tion  of 
w a r. T h e  goods were o f G erm an o r ig in . The 
S. d id  no t set sa il fro m  G erm any u n t i l  Oct.
1914. O w ing  to  damage sustained th ro u g h  bad 
w eather, she was com pelled to  p u t in to  a 
n e u tra l p o rt, w here she was de ta ined fo r  
repa irs  u n t i l  M a rch  1915. O w ing  to  the  na tu re  
o f the damage suffered, p a r t  o f the  cargo had 
to  b e . taken  ou t o f the  vessel and was subse
qu e n tly  re loaded. The S. sailed fro m  the 
n e u tra l p o r t on the 23rd M a rch  1915. On the 
11th M a rch  1915 the  R eprisa ls  O rd e r in  
C ouncil was issued, w h ich  enacted (in te r  a lia ) 
th a t every m erchan t vessel w h ich  sailed fro m  a 
p o rt o the r than  a G erm an p o rt a fte r the 1st 
M a rch  1915 h a v in g  on board  goods o f enemy 
o r ig in  o r goods w h ich  are enemy p ro p e rty  
m ay be re qu ire d  to  discharge the same in  a 
B r it is h  o r an a llie d  p o rt, the re  to  be de tained 
in  the  custody o f the  m arsha l o f the  P rize  
C o u rt u n t i l  de a lt w ith  b y  the  co u rt in  such 
m anner as m ay in  the circum stances appear 
ju s t. U n d e r the  p rov is ions o f th is  o rde r the 
S. was ordered, on the  5 th A p r i l  1915, w h ils t 
on he r w ay to  South A m erica , to  proceed to  a 
B r it is h  p o r t and the re  to  discharge he r goods.
On the 28th June 1917 the  P rocu ra to r-G enera l 
asked fo r  the condem nation o f the goods, b u t 
the  P res ide n t o rdered th e ir  release, on the 
g round th a t the S. was to  be regarded as a 
n e u tra l vessel w h ich  sailed fro m  a G erm an p o rt 
p r io r  to  the  1st M a rch  1915, and n o t as one 
w hich sailed fro m  a p o rt o the r tha n  a G erm an 
p o rt, a lth ough  she le f t  the n e u tra l p o rt where 
she had been repa ired  a fte r the  1st M a rch  
1915. The owners o f the goods now  asked fo r  
costs and damages in  connection w ith  the 
w ro n g fu l seizure. H e ld , th a t, a lth ough  the 
seizure had been made under a w ron g  con
s tru c tion  o f the R eprisa ls  O rder, the  c la im ants  
w ere n o t e n title d  to  e ith e r costs o r damages in  
connection th e re w ith . T h e  decision in  The 
L u n a  (E dw . 190) fo llow e d . (P rize  C t.) The
S ig u rd  ............................................................................... 153

.3. E nem y com pany  —  Branches established in  
B r it is h  and n e u tra l countries— T ra d in g  between 
B r it is h  and n e u tra l branches— E nem y goods 
shipped fro m  n e u tra l branch to B r it is h  branch  
— Goods shipped on B r it is h  ship— Goods landed
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in  E n g la n d —Storage in  warehouse a t 'port of 
la n d in g —L im its  of p o rt—Seizure—R ig h t to 
seize in  p o rt— T ra d in g  w ith  the E nem y P ro 
c lam a tion  {N o. 2)—Licence to t ra d e — A n  
A u s tr ia n  com pany had branch establishments 
in  various pa rts  o f the  w o rld , and tw o  o f 
these were a t M anchester and B ang kok . A f te r  
the  ou tb reak o f w ar, the  m anager o f the M a n 
chester branch w ro te  to  the  T ra d in g  w ith  the 
E nem y C om m ittee, and, a fte r  s ta tin g  fu l l  p a r
t icu la rs  as to  the con s titu tion  and the business 
a ffa irs  o f the  com pany, asked w he the r i t  was 
possible, under the p re v a ilin g  circumstances, 
fo r  business transactions to  be con tinued between 
M anchester and the  East, p o in tin g  ou t a t the 
£fame tim e  th a t th is  branch was anxious n o t to  
in fr in g e  the law  as to  tra d in g  w ith  the  enemy.
I n  rep ly , he received a le tte r fro m  the  secretary 
o f the com m ittee in  w h ich  i t  was stated th a t 
fro m  the facts set ou t the re  appeared to  be no 
reason w hy  business should n o t be con tinued as 
usual. The re p ly  fu r th e r  re fe rred  the  m anager 
to  pa r. 6 o f the  T ra d in g  w ith  the  Enem y 
P roc lam a tion  (N o. 2) o f the 9 th Sept. 1914.
T h e  m anager thereupon ordered ce rta in  hides 
fro m  the B a ng kok  branch, and these were 
shipped on board a B r it is h  steamship in  N ov.
1914. The steamship a rr ive d  a t L ive rp o o l in  
Jan . 1915, and the  hides were stored in  a ce rta in  
warehouse in  L ive rp o o l, w here they were subse
qu e n tly  seized on beha lf o f the  C row n. The 
ap p lica tio n  o f the  C row n fo r  condem nation was 
resisted on the  grounds (a) th a t the goods were 
outside the  l im its  o f the p o rt o f L ive rp o o l when 
seized, and were the re fo re  n o t sub ject to  con
dem nation  ; and (6) th a t un de r pa r. 6 o f the 
T ra d in g  w ith  the Enem y P roc lam a tion  (No. 2) 
o f 1914, coupled w ith  the  le tte r  o f the  secre
ta ry  o f the T ra d in g  w ith  the E nem y Com 
m ittee , the re  was in  existence a licence to  tra de  
between the  M anchester and th e , B angkok 
branches o f the com pany. H e ld , th a t the 
c la im  fa ile d  on bo th po in ts, and th a t the hides 
were confiscable as la w fu l p rize . (P rize  C t.)
The A ch illes  ..................................................................  154

14. N e u tra l sh ip  —  C ontraband cargo  —  E nem y  
destina tion— K now ledge  o f sh ipow ner o f the 
characte r o f the goods—In te rn a tio n a l law —  
P rac tice  o f m a ritim e  States— C ondem nation o f 
sh ip—C onfisca tion o f cargo.— K now ledge  on the 
p a r t  o f the sh ipow ner o f the con traband 
cha racte r o f the  cargo is suffic ient to  ju s t ify  
the  condem nation o f the ship, a t any ra te 
w here the con traband constitu tes a substantia l 
p a r t  o f the  w ho le  cargo. W here a n e u tra l sh ip 
ow ner le ts his ship on a tim e  ch a rte r to  an 
enemy dealer in  con d itio n a l con traband fo r  
ca rriage  to  an enemy base o f supply, w ith  
know ledge th a t the  co n d itiona l con traband is 
v ita l ly  necessary to  and has been requ is itioned 
b y  the enemy G overnm ent fo r  the purposes o f 
the w ar, he is the reby “  ta k in g  hostile  p a rt 
aga inst the co u n try  o f the cap tors,”  and “  m ix 
in g  in  the w a r ”  w ith in  the m eaning o f those 
expressions as used by  Chase, C .J . in  The 
B erm uda  (3 W a ll.  514), and the  ship is lia b le  to  
condem nation and the cargo to  confiscation as 
good and la w fu l p rize . D ecision o f the P res i
den t (reported  13 Asp. M a r. La w  Cas. 479;
115 L . T . Rep. 389; (1916) P . 266) a ffirm ed.
(P r iv . Co.) The H a k a n  ..........................................  161

15. C ontraband— Ostensible n e u tra l destina tion— 
Suspic ion of enemy u lt im a te  des tina tion  —  
Seizure— Release o f cargo— Damages and costs 
— Swedish W a r Trade L a w  o f A p r i l  1916.— A  
Swedish f irm  shipped a cargo o f cocoa beans 
by a D an ish  vessel fro m  L isbon to  G othen
b u rg . On the  w ay the  vessel was seized and 
condem nation o f the  cargo c la im ed on the  
g round  th a t i t  was con traband and had an 
enemy destina tion . The Swedish f irm  c la im ed 
the  goods, toge the r w ith  damages and costs.
S ir  S. T . Evans, P ., upon the  evidence ordered 
the  release o f the  goods to  the c la im ants, b u t 
refused th e ir  c la im  to  recover damages and
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costs. H e ld , th a t the  evidence by sta tistics 
p ro v in g  the existence o f a la rg e  re -expo rt trade  
in  cocoa beans fro m  Sweden to  G erm any, w h ich  
had developed since the  ou tbreak o f the  w ar, 
was o f its e lf such a c ircum stance o f suspicion 
as ju s tifie d  the  seizure, and th a t, even a lthough 
the c la im ants  m ig h t n o t be responsible fo r  the 
existence o f such suspicion, they were n o t 
e n title d  to  recover damages and costs against 
the  captors, because under in te rn a tio n a l law  
the on ly  question was w he the r circumstances 
o f suspicion in  fa c t existed. S em b le :  A lth o u g h  
a Swedish sub ject is fo rb idde n  by the Swedish 
W a r T ra d e  L a w  of A p r i l  1916 to  g ive  any 
assurance th a t h is goods o r th e ir  products are 
n o t in tended fo r  e xp o rt to  G erm any, neverthe
less the absence o f such an assurance m ay be 
considered by the co u rt in  de te rm in ing , w hether 
the re  were such suspicious circum stances as to  
ju s t ify  the seizure. (P r iv . CoJ The B a ro n  
S tje r ’nb lad  ......................................................................  178

16. C argo—C om m ercia l d o m ic il— B ranch business 
in  enemy coun try— Purchase fo r  branch in  a llie d  
coun try— N a tio n a l cha racte r.—The appellan ts 
were an A m erica n  com pany w ith  branches a t 
H a m b u rg  and in  Japan. The H a m b u rg  
branch, on in s tru c tio n  fro m  the Japanese 
branch, bough t fo r  them  a n ilin e  dyes fro m  
named G erm an m anufactu re rs . The dyes were 
pa id  fo r  by  a d ra f t  upon the  Japanese branch, 
w h ich  was negotia ted  w ith  bankers upon the 
security  o f the b ills  o f la d in g  by  the  H a m b u rg  
house. The goods were shipped on the 13tn 
J u ly  1914 fro m  H a m b u rg  to  Japan  by the 
G erm an steam er L .  The vessel was cap tured 
a t sea on the  5 th Oct. 1914, and the  goods were 
condemned by th e  P rize  C o u rt a t A le xa n d ria . 
H e ld , th a t, as the goods were n o t the  “  con
cerns ”  o f the  appe llan ts ’ G erm an branch, they 
w ere no t lia b le  to  confiscation on the  assum ption 
th a t the y  were enemy p ro p e rty . (P r iv . Co.)
The L iitzo w  ..................................................................  18*

17. N e u tra l sh ip— C ontrabdnd cargo—N e u tra l
p o r t o f d e live ry—In fe ren ce  o f enemy destina tion  
—C ondem nation of sh ip.— A  n e u tra l sh ip fu l ly  
loaded w ith  a con traband cargo had papers 
w h ich  p u rp o rte d  to  show th a t the  cargo 
belonged to a n e u tra l sub ject and was destined 
fo r  a n e u tra l cou n try . W h ile  a t sea the  vessel 
was stopped and ordered  to  proceed to  an 
E ng lish  po rt, w here the ship and cargo were 
seized. The P res iden t condemned bo th cargo 
and ship. H e  fou nd  upon the  facts th a t tne 
cargo d id  n o t be long to  the  c la im a n t, b u t had 
been acquired and shipped fo r  G erm any. A n d  
he condemned the  ship upon tw o  grounds 
— (1) th a t, as the  con traband goods exceeded 
h a lf  the  en tire  cargo, the ru le  la id  dow n in  
The M araca ibo  (115 L .  T . Rep. 639; (1916) P . 
284) app lied , and the  shipowners were to  be 
presumed to  be pa rties to  the  u lte r io r  destina
t io n  ; and (2) because in  th e  absence o f exp lana
tio n  by the  shipowners, the  conclusion fro m  
the facts was c lea r th a t they, as reasonable 
men, knew  th a t th is  business was no t the  
o rd in a ry  k in d  o f im p o rta t io n  and d id  n o t need 
and d id  n o t choose to  ask questions, as they 
were themselves d ire c tly  associated w ith  the 
cargo ow ner in  an a tte m p t to  convey the  cargo 
to  the  enemy. H e ld , th a t the  decision appealed 
fro m  was r ig h t. The H a k a n  (14 Asp. M a r. 
L a w . Cas. 161; 117 L .  T . Rep. 619; (1918) A . C. 
148) app lied . D ecision o f Evans, P ., a ffirm ed. 
(P r iv . Co.) The H il le ro d  ...........................................

18. N e u tra l sa ilin g  ship— Cargo— C ontraband— 
Ignorance of the dec la ra tio n  o f con traband— 
O rder in  C ouncil o f the  29th  Oct. 1914.—D ec la ra 
tio n  of London , a r t.  43.— B y  the  D e c la ra tio n  o f 
London  O rd e r in  C ouncil N o. 2, 1914, dated the 
29th Oct. 1914, i t  was declared th a t d u r in g  
th e  present h o s tilitie s  the  convention kno w n as 
the  D ec la ra tion  o f Lo ndon  should, sub ject to  
ce rta in  ad d itions  and m od ifica tions th e re in  
specified, be adopted and p u t in to  force by  H is
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A r t .  43 o f the Declara-t i o n ^ K 8 G overnm ent. __ .  ...........^ laLa.

i f  a vessi'l11; » 11’ w h l®h Provides (in te r  a lia ) th a t 
the declarflT?001111̂ 616^^ 0̂ *!sea unaware
her c a r tn  ^ r  ° f  c° nt,ra band w h ich  applies 

t in n e d  e v fpnfthe  con t>-aband cannot be con
gas no t l l r J r a  ° n , Pay “ en* °£ compensation, 
W C ouncil RPvted by ,the  t ?rm s o f the  O rder 
W l4 chrom e a Pro c lam ation  o f the  29th Oct. 
Contraband16 1? , , ”  declared to bo absolute 
donination „ f 1 the  p n z ? Proceedings fo r  con- 
’ « June 19U  Carg? of- chrom e ° re  shipped
8lar> sa ilin g  f  ia f ?re ‘ 8n P o rt on a N orw e- 
cornpany L  ”  cha rte red  by  a Germ an 
1913 h i ’ under a con trac t entered in to  in  
G e rm an^ 11 a"  E n 8 lish  com pany and a 
hy the  E n^lfshny ’ tW°  c la in?s were p u t in , one 
other bv a com pany, the sellers, and the 
th a t the ore l dlSh com pany, w hich alleged 
the G e rm »r b d been p i Trc , ed by  them  fro m  
behalf 0f  " c o ^ a n y .  N o  c la im  was made on 
approved th  • f  company. The board 
«  d id  n o th V T  °1  the  J>resid e n t th a t a rt. 
th a t c o n tr» k XCuUdu ,4be .general ru le  a p p ly in g  
board a ba?d be long ing  to  an enemy on 
rva*,.i n e u tra l vesssl r»rvia,v,/%^ lia b le  to

Accord
c° n d e m ^ 4. neu*'ra i  , vessel rem ained 
in g lv  t ,’ la tlo n  W ithou t com pensation 
dismissed apP? aL ° i  ihe  Swedish com pany was 
■withdrawn &nd *ubai  ° f  tbe E ng lish  com pany 
and the p ,™  tbe  i ®r?’ 8 agreed between them  
Prepared * n ’ w h ich  term s the  board were 
dent ( „ ' i t  j P? iOV,e- D,ef ls ion  o f the P resi- 
114 L  TP B  d l 3,,  AsP- M a r. L a w  Cas. 223; 
Sorfa r e r p „ R ep ' 46) a ffirm ed. (P r iv . Co.) The

19. p  ................................................................... 195
bell u m ' l f z te ' b i lu:^  con tract o f sale— Post,
seized_yP-ipment E nem y characte r o f cargo
firm  charter1*!?' n  p ro p e rty , A  H a m b u rg  
*he 6th  M a r  iq ih/ t EuSS1SI1 sa ilin g  sh ip  P . on 
?f soda from  «9141U° ¿carry a cargo o f  n itra te  
ffig  not t „  u South A m erica  to  Europe, load- 
a t  to  betrin befnrfv fVm .Tnl« m i/i t>_.
ch

not C • , i  " Uif “ Ga to E urope, load-
conti-o i  m  be fore  the  13th J u ly  1914. B y  

;a rte re r8Ct £ ade °P  the  la t te r7 date the 
rs sold to  the  appellan ts, a D u tchc°m panv d to  the  appellan ts, a D u tch  

w hich w L  tn  i a og ? on- certa m  term s, one o f 
days a f te r  ‘  .  l n .v ° Ic e  p r ic e  is  due n in e ty
t0  be pa id  T ei?u ° f. f irs t b i! ‘  o f la d in g , and m . ,  ..Paid by the ouyers th ree  days beforeM a tu r ity  -• - - - - -  -------- — .7»
the s h in ’ S I ’ m  c?se o f an e a r lie r  a r r iv a l o f 
'«ants P’ Pen against acceptance o f th e  docu- 

‘ lh e  buyers p rov ide  a t once
v itshir>;

first-class i . ’ ,. i, ,B  uuy«rs p rov ide  a t once 
— - bank guarantees fo r  50007.”  The

nts named a D u tch  p o r t  as the  p o rt of 
y and p rov ided  the  re qu ired  ’ '

d e fL e “ 11
Guarantee a” n  P i!°Ti - ? d . tbe  requ ired" bank 
Was c o r n e t ° T  th ? 5th  A u *f- 1914 the  load ing  
o f la d i? i  -ted ?nd rthe, G erm an firm  too k  b ills  
d e liv e ra t f i '1? s®t8 ° f  three, m a k in g  the  cargo 
b lank the bd? tbei.r  ° rd e r- T h ey  indorsed in  
the first fb ls ,o f la d in g  and on the  9th Sept, 
th e ir bank r a?h set T as dePosited by  them  a t 
German « a t A m 8te rdam . On the  19th Oct. the 
the Price-!!?! nem , th ® appellan ts an invo ice  fo r  
' Vas due on 2A :93n ir~A ta tm Smth a t th a t am ount 
at  P lvm nn?k*be 9! b Eec. Ibbe cargo was seized 
who i “ “ u th  on the 6th  Dec., b u t the appellants, 
W ritten tn  u,1?aw are o f the fac t, had m eanw hile  
Who , w  se lle rs  bankers a t A m sterdam , 
«ielos in „  b d d  tw o  sets o f the  b ills  o f lad in g , 
t °  p av f .  a rem ittanoe w ith  ins truc tions  no t 
th ird  y ant m?ney, over u n t i l  they received the 
Set on T k  „c !, bankers received the  th ird  
Paid  the e .t 96th Jan . 1915. T h ey  thereupon 
0 the k n, etiers arid handed a ll th e  documents 

Pr °P ertv  ? e j 8' Tbe P res iden t decided th a t the 
^ ef«a t fL  na • ,no^ Passe<i  to  the  buyers so as to  
n ie c la im 6 o f the  captors, and dismissed
Meld t b „ t  ; u be P a tc h  com pany, w ho appealed. 
&s Prize ' 1 * eu emy  characte r o f goods seized 
Prope rt® 18 to  be de term ined by the  genera l 
r ig h t , „ j a ! opposed to  any special p ro p r ie ta ry  
i f  appeared11?^ b y - f lskr ’ th a t in  the  present case 
the p a r t it  / ror1n the  facts to  be the in te n tio n  of 
tbe c a r v ^  1°  , ? con trac t th a t the  p ro p e rty  in  
’Pent v.„, , J;1®11.,' Pass to  the  buyers on snip- 
Sessio’n ,  ? buyers were no t to  have pos-
P ntil aot ;„ ,e r o f the cargo o r the  b ills  o f lad in g  

al paym ent o f the  purchase p rice  had

U l x
been m ade; and th a t the in fe rence th a t the 
p ro p e rty  in  the  cargo had passed to  the  p u r
chasers before cap tu re  was n o t displaced by the 
fo rm  o f the  b ills  o f la d in g , w h ich  was am- 
b jg u ? "8- . C argo released to  c la im ants. Decision 

D s - , f -  Evans, P ., reversed. (P r iv . C o ) 
The P a rch im  ....... '
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20. C apture  o f sh ip  and cargo—S h ip  taken in to  
p o rt and handed over to p ro p e r officer— Cargo  
discharged and warehoused before p rize  p ro 
ceedings— Dam age to cargo by f ire  a t warehouse 

Uetease of cargo to B r it is h  owners— C la im  bv 
cargo owners—D u ty  o f executive officers—N a v a l 
P rize  A c t  1864 (27 & 28 V ie t. c. 25), s. 16.— The 
N a v ir i P rize  A c t 1864, by  sect. 16, provides 
th a t every ship taken  as p rize , and b rough t 
in to  p o r t  w ith in  the  ju r is d ic tio n  o f a P rize  
C ou rt sha ll fo r th w ith , and w ith o u t b u lk  broken, 
be de live red  up to  the  m arsha l o f the c o u rt- i f  
the re  be no such m arsha l . . to  the  p r in c ip a l 
o ffice r o f customs a t the  p o r t.”  The Germ an 
steamship S. was cap tured  in  the Red Sea by 
B ., the  C ap ta in  o f H .M .S . B lack  P rince , and 
taken to  A le xa n d ria . A t  th a t tim e  E g y p t was 
in  B r it is h  occupation, b u t the re  was no. P rize  
C ourt, the nearest place a t w hich a P rize  
C o u rt was s it t in g  be ing G ib ra lta r. N o r was 
there a m arshal a t A le xa n d ria , and B . the re 
fo re  handed the  ship and cargo to  G the  
d e ta in ing  o ff ic e r who, w ith o u t g e ttin g  ’leave 
t i 0m  u - P rize  C ourt, rem oved the  cargo fro m  
a e T  a,nd  stored i t  in  sheds on the quay 
A  fire  b roke ou t in  the  sheds and p a r t  o f the  
cargo was destroyed. The cargo owners subse
qu en tly  successfully c la im ed the  release to  them  
o f the undestroyed p a r t  o f the  cargo, and were 
decreed damages against the  cap to r and the 
d e ta in ing  officer, who appealed. H e ld , th a t 
the re  was no gene ra lly  accepted ru le  o f in te r 
na tio n a l law  as to  the  o ffice r in  whose custody 
prizes should be placed when b ro u g h t in to  a 
convenient p o rt pend ing  a d ju d ica tio n  by  a 
1 rize C o u r t ; th a t A le x a n d ria  was a convenien t 
po rt, and the  cap to r was ju s tifie d  in  de live rin g  
the ship and cargo to  the  d e ta in ing  officer, who 
d id  n o t receive i t  as a ca p to r’s agent. H e ld , 
fu r th e r , th a t th e  damages d id  n o t flow  fro m  
the  fa ilu re  to  a p p ly  to  the  P rize  C ou rt fo r  an 
o rde r to  u n lo a d ; fo r  had  they done so, such an 
o rde r in  the  circum stances w ou ld  c e rta in ly  have 
been gran ted . The cause o f loss had n o th in g  to  
do w ith  any breach o f d u ty  by  e ith e r o f the  
defendants, and ju d g m e n t the re fo re  should be 
entered fo r  them . L i l le y  v. D oub leday  (44 
L .  T . R ep. 814; 7 Q. B . D iv . 510) d istingu ished. 
D uties o f captors and executive officers to  
owners o f p ro p e rty  seized as p r ize  and r ig h ts  
o f the  C row n in  such p ro p e rty  considered and 
exp la ined . (P r iv . Co.) The S iid m a rk  (N o. 2) 201

21. N e u tra l fla g —S h ip  reg is te red  in  n e u tra l 
coun try—R eal ow nership—S h ip  un d e r enemy 
con tro l—Seizure as p rize— C haracter o f sh ip— 
D o m ic il— R ig h t o f P rize  C ou rt to de term ine rea l 
ow nership of sh ip.— The P rize  C ourt is n o t 
bound to  de term ine the n e u tra l o r the enemy 
characte r o f a vessel accord ing to  the  flag  
w h ich  she is f ly in g , o r w h ich  she is e n title d  
to  fly , a t the  date o f her cap ture , b u t is en title d  
to  de term ine he r tru e  characte r and he r real 
ow nership in  accordance w ith  a ll the facts and 
circum stances o f the  case. W hen, the re fo re , 
a vessel is owned by a com pany w h ich  is reg is 
tered  in  a n e u tra l coun try , b u t i t  appears th a t 
a ll the d irec to rs  and a ll the shareholders o f the 
com pany are a lien enemies, the  P rize  C ou rt is 
e n title d  to ho ld  th a t the  ship is enemy p ro p e rty  
and lia b le  to  condem nation. (P rize  C t.) The 
H am bovn  ......................................................................  204

N ote.— Since affirm ed b y  P r iv .  Co. See post, N o . 52 
p. 461.

22. B rit is h  ship— E nem y goods— Goods d ive rte d  to 
B rit is h  p o rt— Discharge in  B r it is h  p o rt— P erish 
able na tu re  o f goods— Sale by shipowners—■ 
Proceeds o f sale— L ia b i l it y  to condem nation .-—

196
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I n  the absence o f any dea ling  w ith  enemy goods, 
w h ich  have been d ischarged in  a B r it is h  po rt, 
o f such a cha racte r as to  change the  ow nership 
in  the  same, the  C row n is en title d , in  case the 
goods are sold, to  c la im  the  proceeds o f the  
sale in  the  same w ay t h a t . i t  w ou ld  have been 
e n title d  to  c la im  the  goods themselves i f  they 
had rem ained in  specie. (P rize  C t.) The
Olenvoy ..........................................................................  207

23. E d ib le  fa ts  shipped in  n e u tra l coun try—  
E d ib le  fa ts  con d itio n a l con traband—F a ts  to be 
m anufactu red  fo r  consum ption in  n e u tra l 
coun try— O ther edib le fa ts  o f a s im ila r  characte r 
thereby released fo r  export to enemy coun try— 
C ontinuous voyage— P rin c ip le  o f sub s titu tion— 
L im it  o f p r in c ip le .—C ocoanut o il,  w h ich  is 
la rg e ly  used in  the  m anu factu re  o f m a rga rine , 
was declared co n d itiona l con traband by an 
O rder in  C ouncil dated the  14th Oct. 1915. A  
la rg e  q u a n tity  o f th is  a r t ic le  was shipped in  a 
n e u tra l vessel in  1916 fro m  the E ast Ind ies  and 
consigned to  a Swedish f irm  o f m a rga rine  
m anufactu re rs . W h ils t on its  voyage the  vessel 
a rr iv e d  a t a B r it is h  p o rt, where the cocoanut 
o i l  was seized as p rize . The C row n cla im ed 
the  condem nation o f the  o il on the  g round  th a t 
i t  was re a lly  in tended fo r  G erm any, and, 
a lte rn a tive ly , th a t even i f  i t  was in tended fo r  
m a nu factu re  in to  m a rga rine  in  Sweden, and 
fo r  consum ption in  th a t coun try , the  resu lt was 
th e  release o f a la rg e  q u a n tity  o f b u tte r, w h ich  
was, in  fact, sent to  G erm any fo r  consum ption, 
and th a t th e re fo re  the do c trine  o f continuous 
voyage ap p lied  to  the  a rtic le . The Swedish 
f irm  resisted the  c la im  on the  g round  th a t the 
cocoanut o il was in tended solely fo r  use in  the 
m anu factu re  o f m a rg a r in e  fo r  Swedish con
sum ption, and th a t the  doctrine  o f continuous 
voyage d id  no t a p p ly  to  the  case. H e ld , th a t i t  
was no t in  accordance w ith  the  p rin c ip les  o f 
in te rn a tio n a l law  th a t ra w  m a te ria ls , w hich 
w ere co n d itiona l con traband, on th e ir  w ay to  
c itizens o f a n e u tra l co u n try  to  be converted 
in to  a m anufactu red  a r tic le  fo r  consum ption in  
th a t cou n try  should be sub ject to  condem nation 
on th e  g round  th a t the consequence m ig h t, o r 
even w ould , necessarily be th a t another a rtic le  
o f a l ik e  k in d , and adapted fo r  a lik e  use, 
w ou ld  be exported  by  o th e r citizens o f the 
n e u tra l cou n try  to  the  enem y; b u t th a t i f  i t  
was shown th a t in  a  n e u tra l cou n try  p a r t ic u la r  
m anu factu re rs  o f an a r tic le  w ere ac tin g  in  com 
b in a tio n  w ith  p a r t ic u la r  producers o r vendors 
o f a s im ila r  a rtic le , and th a t the  in te n tio n  and 
ob jec t o f th e ir  com bina tion  was to  produce the 
one a r tic le  so th a t th e  o th e r m ig h t be released 
fo r  e xp o rt to  the  enemy, then  the  doctrine  o f 
continuous voyage w ou ld  ap p ly , and the  raw  
m a te ria ls  w ou ld  be sub ject to  condem nation 
as co n d itio n a l con traband w ith  an enemy desti
na tion . (P rize  C t.) The B onna  ........................... 207

24. In te rn a tio n a l law —N e u tra l ship— Cargo of 
enemy o r ig in  w ith  n e u tra l destina tion  
R eprisa ls O rder in  C ounc il o f the 16ih  Feb.
2917— Term s o f o rde r as a ffec ting  neu tra ls— 
Inconvenience and loss to neutra ls— V a lid ity  of 
order— R eprisa ls—S pecia l circum stance of case 
— R ig h t to condemn sh ip  and cargo.— B y an 
O rd e r in  C ouncil dated the 16th Feb. 1917_ i t  
was p rov ided , in te r  a lia , th a t (1) a vessel w hich 
is encountered a t sea on he r w ay to  o r fro m  
a p o rt in  any n e u tra l co u n try  a ffo rd in g  means 
o f access to  the  enemy te r r ito ry ,  w ith o u t ca llin g  
a t a p o r t in  B r it is h  o r a llie d  te r r ito ry ,  sha ll, 
u n t i l  the  co n tra ry  is established, be deemed to  
be ca rry in g  goods w ith  an enemy destina tion  
o r o f enemy o r ig in , and sha ll be b ro u g h t in  
fo r  exam ina tion , and, i f  necessary, fo r  a d ju d ica 
tio n  be fore the  P rize  C o u r t;  (2) any vessel 
ca rry in g  goods w ith  an enemy destina tion  o r of 
enemy o r ig in  sha ll be lia b le  to  cap ture  and con
dem nation  in  respect o f the  ca rriage  o f such 
goods; and (3) goods w h ich  are found on 
exa m ina tio n  o f any vessel to  be goods of enemy 
o r ig in  o r o f enemy destina tion  sha ll be lia b le  
to  condem nation. T h e  O rder in  C ouncil was

PAGE
made as a re p risa l fo r  an enemy m em orandum  
w h ich  was declared to  be “  in  fla g ra n t co n tra 
d ic tio n  w ith  the  ru les o f in te rn a tio n a l law , the 
dicta tes o f h u m an ity , and the  tre a ty  ob liga tions 
o f the  enem y.”  A  n e u tra l vessel sailed fro m  
a n e u tra l p o r t  w ith  a cargo o f coal w h ich  was 
ob ta ined fro m  an a d jo in in g  cou n try  in  the 
occupation and under the  com plete con tro l o f 
the  enemy. The coal was conveyed th roug h  
the  occupied te r r i to ry  to  the  n e u tra l p o r t p a r t ly  
b y  ra il  and p a r t ly  by  w ate r, and was consigned 
to  a n e u tra l f irm  in  another n e u tra l cou n try  
w h ich  was contiguous to  and in  d ire c t and con
s tan t com m unica tion  w ith  the enemy coun try .
The vessel proceeded d ire c t fro m  one n e u tra l 
cou n try  to  the o th e r n e u tra l coun try , and made 
no a tte m p t to  ca ll a t a p o r t  in  B r it is h  o r  a llie d  
te r r i to ry .  D u r in g  he r voyage she was cap tured, 
and the C row n c la im ed condem nation o f the 
vessel and the coal on the  g round  th a t there 
had been an in fr in g e m e n t o f the O rd e r in  
C ounc il. The c la im  o f the  C row n was resisted 
by  the sh ipow ner and by the owners o f the 
cargo on the  grounds th a t the O rder in  C ouncil 
was in v a lid  and co n tra ry  to  in te rn a tio n a l law  
as i t  in te rfe re d  to  a g rea te r ex te n t tha n  was 
necessary w ith  the  tra d e  o f n e u tra ls ; th a t i t  
made no p rov is ion  fo r  com pensation fo r  neu tra ls  
fo r  loss o r inconvenience caused by the  O rd e r ; 
th a t neu tra ls  w ere e n title d  to  ca rry  on th e ir  
seaborne tra de  w ith o u t h indrance, sub ject to  
the  r is k  invo lve d  in  ca rry in g  con traband o r in  
a tte m p tin g  to  b reak a recognised lega l 
b lockade ; th a t un de r the  special circum stances 
o f the case the  coal was n o t o f enemy o r ig in  
o r o f enemy d e s tin a tio n ; and th a t no p o rt had 
been appo in ted  to  w h ich  a n e u tra l vessel should 
go fo r  exam ina tion . H e ld , th a t w here under 
the  circum stances o f the  case the re  is a ju s t 
cause fo r  re ta lia tio n , neu tra ls  m ay by the law  
o f na tions be re qu ire d  to  subm it to  incon
venience fro m  the  acts o f a b e llig e re n t Pow er, 
g rea te r in  degree than  w ou ld  be ju s tifie d  had 
no ju s t cause fo r  re ta lia tio n  a rise n ; th a t an 
o rde r a u tho ris in g  reprisa ls  w i l l  be conclusive 
as to  the  facts w h ich  are recited as show ing 
th a t a case fo r  reprisa ls  e x is ts ; and th a t the re 
fo re  the O rder in  question was p e rfe c tly  v a lid , 
h a v in g  re gard  to  the  circumstances e x is ting  in  
Feb. 1917. H e ld , also, th a t the coal in  question 
in  the case was o f enemy o r ig in , and th a t the 
ap po in tm en t o f a p o r t fo r  the exam ina tion  o f 
the  cargo was n o t a con d ition  precedent to  the 
en forcem ent o f the  opera tive  clause o f the 
O rder. (P rize  Ct.) The Leonora  ..........................  209

N ote.— Since affirm ed by P r iv .  Co. See post, N o . 59, 
p . 500.

25. N e u tra l p a rtn e r in  enemy business— C om 
m erc ia l d o m ic il—C argo—S h ipm ent before w ar.
—A  n e u tra l sub ject was a p a rtn e r in  an enemy 
firm  w h ich  had its  headquarters in  G erm any. 
Goods w h ich  were the p ro p e rty  o f the  f irm  
were shipped fro m  A m erica  p r io r  to  the  o u t
b reak o f w ar, and were consigned to  a G erm an 
p o rt. D u r in g  the  voyage, h o s tilitie s  ha v in g  
commenced in  the  m eantim e, the  goods were 
seized as p rize . U p o n  the  C row n c la im in g  
condem nation o f the  goods, the n e u tra l asserted 
he was e n tit le d  to  h is share in  the  same o r in  
th e ir  proceeds, i f  sold. H e ld , th a t w here a 
n e u tra l by ow n ing  o r be ing  a p a rtn e r in  a busi
ness in  an enemy cou n try  has acquired a com 
m e rc ia l d o m ic il in  th a t cou n try , he m ust be 
deemed to  be an enemy in  respect o f his 
p ro p e rty  o r in te res t in  such business, and i f  
a fte r the ou tbreak o f w a r he desires to  avo id  
the  consequences en ta iled  by such d o m ic il, he 
m ust take  steps w ith in  the  in te rv a l a llow ed by 
law  to  d iscontinue o r disassociate h im se lf fro m  
the  business, as the  the o ry  o f com m ercia l 
d o m ic il is n e t sub ject to  an exception w here the 
goods in  question are shipped d u r in g  peace.

{ I n  the  case o f goods shipped a fte r the  com-
I mencement o f the  w a r the circum stances o f the
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musfc be considered, as the sh ipm ent 

jy, H1(* °e an e lection to  con tinue, unless i t  were 
as 06 ,W ltkou t the  p r iv i ty  o f the  c la im a n t o r 

*  step in  d iscon tinu in g  the business o r dis- 
o c ia tin g  h im se lf fro m  i t .  D ecision o f 

] u aiTS’ (rePo rted 13 Asp. M a r. Law , Cas. 367;
/p  • h'- r .  Rep. 807; (1916) P . 112) reversed.

^  lv - Co.) The A n g lo -M ex ica n  ........................... 227

War—H nem y m erchant sh ip  in  
____ ttish  p o r t—Seizure— R e qu is ition— V a lu a tio n

ate a t w hich va lu a tio n  should be taken— 
C ourt R ules  1914, O rder X X I X . ,  r r .  3, 4 

b r t ™ H ague  C onvention , a r t. 2.— On the ou t- 
w *fa i th e w a r a G erm an m erchan t ship 
~ 8 *yin £T in  the p o rt o f Sydney and was 

zed as prize. On the  6th  Oct. 1914 the  P rize  
a n U \  P e e re d  the sh ip  to  be de ta ined and made 
bn ° rd e r ^o r her te m p o ra ry  d e live ry  w ith o u t 
u^ raiseiPent  upon the Lo rds  o f the  A d m ira lty  
n J e rta k in & to  com ply w ith  the p rov is ions o f 
f v deJ: X X I X .  o f the  P rize  C ou rt R ules 1914.

the 4 th June 1915 the P rize  C o u rt made 
im  0 r?-er under 0 rd e r  X X I X . ,  r .  3, fo r  the 
th  at e release and d e live ry  o f the  ship to  
, e C row n w ith o u t appraisem ent, the  o rde r to  

® a con firm a tio n  o f the d e live ry  o rd e r a lready 
ade. The o rde r fu r th e r  d irec ted  th a t, unless 
e pa rties  should w ith in  tw e n ty -e ig h t days 

g ree the  value, the question o f va lue  should be 
ete rred to  the re g is tra r under ru le  4 o f the 

order, the va lue to  be ascertained by h im  
th  a^ * • 6th  Oct. 1914. A t  the  h e a ring  before 

,e. re g is tra r the shipowners app lied  fo r  an 
jo u rn m e n t u n t i l  a fte r the  w a r in  o rde r to  get 

vidence fro m  G erm any as to  the  va lue  o f the 
T h ^  i ?**10 re g is tra r refused the  ap p lica tion .
T j®  shipowners appealed against bo th  orders. 
wK w ^thout expressing any op in ion  as to  
e s t u iGr appellan ts m ig h t u lt im a te ly

tabhsh a case fo r  in d e m n ity  under the S ix th  
ague C onvention, (1) th a t the va lue o f the  

was p ro p e rly  o rdered to  be ascertained 
? d0r O rd e r X X iX . ,  r .  4, by  the  re g is tra r as 

r i  i f f  ^ c t ' ^ 1 4 ;  and (2) tk a t  the  re g is tra r 
g n tly  refused to  a d jo u rn  the  ap p lica tion .

2^ ' r iv * Co.) The G erm an ia  (No-. 2) ....................... 231
• Cargo  —  C o n d itio n a l con traband  —  N am ed  
T lU '7'0'^ consi f fnee— W hether tru e  consignee—

ltem ate con tro l— D octr in e  o f continuous voyage 
90*1 t (Lr m o d ified  by O rder in  C ounc il o f the 

th  Oct. 1914— D e c la ra tion  o f Lo ndon  1909,
A  - J6*—The D e c la ra tio n  o f Lo ndon by a rt. 35, 

n ich was no t ra tif ie d  by  G re a t B r ita in ,  p u r
ported to  abrogate the  doctrine  o f continuous 

oyage in  the  case o f co n d itio n a l con traband, 
y clause 1 o f an O rd e r in  C ouncil o f the 29th 
ct. 1914 (since revoked) i t  was p rov ided  th a t 
o t w ith  s tand ing  a r t. 35 co n d itio n a l con traband 
nould be lia b le  to  cap ture  on board a vessel 

oound fo r  a n e u tra l p o r t i f  the  goods were 
consigned “  to  o rd e r,”  o r i f  th e  sh ip ’s papers 

lc* n o t show w ho was “ the  consignee o f the 
floods,”  o r i f  the y  showed “  a consignee o f the 
goods ”  i n te r r i to r y  be long ing  to, o r in  the 

ccupation o f, the  enemy. H e ld , th a t, in  con- 
s jdoring , on the p r in c ip le  o f continuous voyage, 
^ n a t  is the  u lt im a te  destina tion  o f goods w h ich
• re in  th e ir  n a tu re  co n d itio n a l con traband, i t  
8 V“ e in te n tio n  o f the  person who is in  a

Position to  co n tro l such des tina tion  w h ich  
!s re a lly  m a te ria l. H e ld , fu r th e r , th a t the 
e .ct o f the  O rd e r in  C ouncil was to 
Waive the do c trine  o f con tinuous voyage 
©Xcept in  those cases expressly re fe rred  to  in  
ile  m od ifica tion  by  the O rder in  C ouncil. The 

Words “  consignee o f the goods ”  mean some 
Person o the r than  the  consignor to  whom  the 
consignor pa rts  w ith  the rea l con tro l o f the 
goods. The re fo re  i f  the  nam ed consignee is a 
j? ere agent, and bound to  act w ith  regard  to 
ce u ltim a te  destina tion  o f the  goods as some 

o the r person m ig h t d ire c t, the  doctrine  o f con- 
inuous voyage applies and the goods are lia b le  
o confiscation. D ecision o f Evans, P . affirm ed. 

i tT iv .  Co.) The Lo u is iana  and o th e r ships ....... 233
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28. E nem y goods —  Goods shipped in  enemy 

vessel p r io r  to ou tbreak o f w ar— Vessel ta k in g  
re fuge in  n e u tra l p o r t—Sale o f goods to ne u tra l 
m erchants w h ils t in  n e u tra l p o rt—Trans itus—  
T ransh ipm en t in to  n e u tra l vessel —  Goods 
brough t in  n e u tra l vessel to B r it is h  p o r t— 
W arehousing in  B r it is h  p o rt—Seizure w h ils t 
in  p o r t as p rize—P ro te c tio n  o f n e u tra l flag—
H o w  fa r  app licab le  when goods are tra ns fe rred  
in  tra n s itu —D e c la ra tion  of P a ris , a r t. 2.—A  
cargo, consisting o f chests o f tea, was bought 
by and consigned to  a G erm an firm  fro m  a 
n e u tra l p o rt. The tea was shipped on a 
G erm an steamship bound fo r  a G erm an p o rt.
The whole transaction  was ca rried  o u t and 
the vessel sa iled fro m  the n e u tra l p o r t some 
days p r io r  to  the ou tbreak o f the  w a r. U pon  
h e a ring  o f the commencement o f h o s tilitie s  the 
vessel proceeded to  anothe r n e u tra l p o rt, where 
she a rr ive d  on the 7 th  A u g . 1914, and rem ained 
the re. The tea was unshipped, and in  M a y  
1916 i t  was sold to a f irm  o f n e u tra l merchants 
and p a id  fo r  by them . I t  was then shipped on 
a n e u tra l vessel and consigned to  a f irm  o f 
brokers in  E ng lan d  fo r  the purposes o f sale in  
th is  cou n try . On the a r r iv a l o f the n e u tra l 
vessel a t the  p o rt o f London, the tea was un 
shipped and warehoused in  the p o rt, b u t i t  was 
subsequently seized and cla im ed by the C row n 
as enemy p ro p e rty . T h is  c la im  was resisted by 
the n e u tra l m erchants who had purchased the 
tea on the  g round  th a t the  same was n e u tra l 
p ro p e rty  and had n o t an enemy destina tion . 
H e ld , th a t, accord ing to  p rize law , goods w h ich  
belong to  an enemy when they are once shipped 
re ta in  th e ir  enemy characte r u n t i l  they reach 
th e ir  destination , and nq tra n s fe r w i l l  be 
e ffective so as to  de feat the r ig h t  o f be llige ren ts  
to  cap tu re  unless the  transferee has taken pos
session o f the  goods, and th a t the re fo re , the 
destina tion  o f the  tea be ing a G erm an p o rt, 
i t  cou ld  n o t be transh ipped  fro m  a Germ an 
vessel to  anothe r vessel w ith  a changed destina
tio n  so as to  take  aw ay its  enemy characte r. 
H e ld , also, th a t a rt. 2 o f the D ec la ra tion  o f 
P a ris  had no a p p lica tio n  under the  c ircum 
stances o f the  case. (P rize  C t.) The B aw ean  ... 255

29. N e u tra l sh ip— C ontraband cargo in tended  fo r  
enemy w arsh ip—A bandonm ent o f adventu re—  
Sale of cargo to persons other th a t enemies— 
C apture  on re tu rn  voyage— Im m u n ity  of vessel 
fro m  condem nation—D e c la ra tio n  o f London, 
a rts . 38, 48— Orders in  C ouncil o f the 20th  A ug . 
and the  29*/i Oct. 1914— Costs— P rize  C ou rt 
Rules, O rder X X V I I . ,  r .  2.— I f  a n e u tra l vessel 
carries con traband goods, even though  he r 
papers are false, and the goods are in tended fo r  
an enemy destina tion , b u t in  fa c t circum stances 
arise w hich fru s tra te  the ven ture , and the  goods 
are sold and de live red  in  a n e u tra l p o rt to  o ther 
buyers, the vessel, i f  encountered on he r n e x t 
voyage, is n o t lia b le  to  cap ture  and condem na
t io n  on the g round  m ere ly  th a t she had ca rried  
con traband on a previous occasion. Decision 
o f Evans, P . (13 Asp. M a r. La w  Cas. 311;
114 L . T . R ep. 707; (1916) P . 131) affirm ed. 
(P r iv . Co.) The A lw in a  ........................................... 265

30. C argo— Consignees un de r b ills  o f la d in g — 
Ow nership.—The appellan ts, a com pany in co r
po ra ted  under the  laws o f I ta ly ,  ca rrie d  on 
business a t Genoa. They purchased goods in  
M a n illa  th roug h  the in te rm e d ia ry  o f G. and 
Co., a G erm an firm , o f H am b urg , w h ich  had a 
branch a t M a n illa , c .i. f .  Genoa. T h e  goods 
were shipped in  J u ly  1914 on board the  G erm an 
vessel D . On the 30th J u ly  1914 G. and Co., a t 
M a n illa , invo iced the  goods to  the appellan ts.
The b ills  o f la d in g  were made ou t to  the  order 
o f G. and Co., H a m b u rg , and fo rw a rde d  to  
them . A f te r  indo rsem ent G. and Co. sent them  
to  an I ta lia n  bank a t F lo rence to  ho ld  against 
the  acceptance o f the  d ra f t  fo r  55,375 francs 
d raw n  upon the appellan ts by  G. and Co., o f 
H a m b u rg . On the  2nd Dec. 1914 the d ra f t  was
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accepte'd and the  b ills  o f la d in g  handed to  the 
appellan ts. T h e  steamship D . was seized as 
p rize  on the 2nd A u g . 1914 a t P o r t  S aid and 
the  goods condemned. The goods were cla im ed 
on the g round th a t the  con trac t was governed 
by I ta lia n  law , accord ing to  w h ich  p ro p e rty  in  
the  goods c la im ed passed to  the c la im ants  the 
m om ent they were shipped fo r  conveyance to  
them  a t Genoa— i.e ., a t a tim e  a n te rio r to  the 
cap ture  o f the  vessel. H e ld , th a t i t  was the 
in te n tio n  o f the  pa rties  th a t the p ro p e rty  in  
the  goods should no t pass u n t i l  the d ra f t  was 
accepted, and as the d ra f t  had n o t been 
accepted a t the  date o f seizure the  condemna
t io n  was r ig h t. P rin c ip le  la id  down in  The 
Odessa (13 Asp. M a r. L a w  Cas. 215; 114 L .  T .
R ep. 10; (1916) A . C. 145) app lied . (P r iv . Co.)
The D e rf ilin g e r  (N o. 2) ............................................... 267

31. S h ip—E nem y characte r—F la g —Evidence as 
to the tru e  benefic ia l ow nership and con tro l of 
vessel—D ec la ra tion  o f L o ndon , a rt.  57— O rder 
in  C ounc il o f the  29th  Oct. 1914.—B y  a r t. 57 o f 
the  D ec la ra tion  o f London the n e u tra l o r enemy 
characte r o f a vessel is de term ined by the  flag  
w hich she is e n title d  to  fly . The P . was a 
steamship entered on the G reek re g is te r and 
consequently e n title d  to  f ly  the  G reek flag . She 
was condemned by the  P rize  C o u rt in  E g y p t on 
the  g round  th a t on the evidence the beneficia l 
ow nership and con tro l o f the vessel was in  the  
G erm an G overnm ent and n o t in  the  nom ina l 
owner, K ., who was a G reek. H e ld , th a t the 
evidence ju s tifie d  the conclusion th a t the 
no m ina l owner, K ., was m ere ly  an agent o f the 
G erm an G overnm ent and was n o t the re fo re  
e n title d  to  the  benefit o f a r t. 57, even assuming 
th a t th a t a rtic le  was b in d in g  on the court, and 
the re fo re  the  vessel had p ro p e r ly  been con
demned. E x te n t to  w hich Orders in  Council 
are b in d in g  on the  co u rt considered and 
exp la ined . R u le  la id  down in  The Zam ora  
(13 Asp. M a r. L a w  Cas. 330; 114 L , T . R ep. 626; 
(1916) 2 A . C. 77) app lied . (P r iv . Co.) The
P ro to n  ..............................................................................  263

32 E nem y m erchant ships— S tatus a t ou tbreak of 
w a r—H a g u e 'C o n ve n tio n  1907, N o. 6, P ream b le , 
arts . 1, 2—F o rm  o f order.—Between the  23rd 
and 25th J u ly  1914 tw o  Germ an steamships, the  
P . A . and the  K .  C ., le f t  the  U n ite d  States w ith  
passengers fo r  European ports . W h ile  a t sea 
the y  received news by wireless o f the ou tbreak 
o f w a r between F rance and G erm any, and on 
the  3rd A ug . 1914 they p u t in to  F a lm o u th  as a 
p o r t  o f re fuge and were the re  deta ined. The 
C row n c la im ed th e ir  condem nation as la w fu l 
p rize , and the  owners contended they were 
e n title d  to  an o rde r s im ila r to  th a t made in  the 
case o f The C h ile  (32 Asp. M a r. L a w  Cas. 598;
112 L . T . R ep. 243; (1914) P . 212) or
the  release o f the vessels under the
H ague  C onvention 1907, arts. 1 and 2. The
P res ident condemned bo th  vessels. H e ld , th a t 
the vessels m ust be deta ined under w h a t was 
now know n as “ the  C hile  o rd e r,”  the effect o f 
w h ich  w ou ld  be to  reserve a ll r ig h ts  o f 
be llige ren ts  under the  H ague C onvention in ta c t 
fo r  decision a fte r the w a r. The Outenfe ls 
(13 Asp. M a r. La w . Cas. 346; 114 L . T . Ite p . 953; 
(1916) 2 A . C. 112) fo llow ed . D ecision of
Evans, P . (13 Asp. M a r. L a w  Cas. 307; 114 L . T . 
Rep. 567; (1916) P . 81) reversed. (P r iv . Co.)
The P r im  A d a lb e r t;  The K ronpm nzessin
Cecile  ..................................................................................  296

33. Cargoes—Shipm ents made a fte r  ou tbreak of 
war-—C. and f .  contracts—M ode of paym ent—  
Opening of cred its— Passing o f p ro p e rty  in  
goods— Rules govern ing  the same— M u n ic ip a l 
law-—P rize  law —Bona fides—Sale of Goods A c t 
1893 (56 &  57 V ie t. c. 71), ss. 18, 19.—A  Swedish 
f irm , ca rry in g  on business a t G othenburg , p u r
chased a q u a n tity  o f coffee fro m  a Germ an 
firm , w hich had a branch house^ a t Santos, in  
B ra z il. T h e  purchase was made under con
trac ts  “  cost and fre ig h t, G o thenburg ,”  and the 
term s as to paym ent were “  ne t cash against

PAGE
documents on th e ir  a r r iv a l a t G othenburg to  
be te le g ra p h ica lly  confirm ed by* a loca l bank 
th roug h  a bank a t Santos,”  the p o rt o f sh ip
m ent. The coffee was in  bags, the bags were 
m arked w ith  the in it ia ls  o f the buyers, and they 
were shipped on tw o  Swedish vessels sa iling  
fro m  Santos to  G othenburg . The b ills  o f lad in g , 
in  accordance w ith  w hich the coffee was to  be 
de live red  a t G othenburg , were in  the buyers ’ 
names. The insurances were effected by  the 
buyers. The le tte r con firm ing  cre d it, cove ring  
the goods laden on both vessels, was sent by the 
Swedish bank fo r  G othenburg d ire c t to  the 
no m ina l shippers a t Santos, and the cred its  
were to  be ava ilab le  on the  shippers’ s igh t 
d ra fts  on the  bank accompanied by the b ills  o f 
la d in g  and the  invoices. The d ra fts  and 
invoices were fo rw a rde d  fro m  Santos, and p re 
sented fo r  paym ent to  the  Swedish bank, and 
in  each case paym ent was made on the presenta
tio n  o f the documents a t G othenburg , b u t in  the 
m eantim e the goods had been seized as prize.
The Swedish f irm  cla im ed th a t the  p ro p e rty  in  
the goods had passed to  them  on shipm ent, and 
th a t they were no t the re fo re  lia b le  to  be 
condemned as p rize . H e ld , th a t even i f  the 
p rin c ip les  o f m u n ic ip a l law  were applicab le , 
the  p ro p e rty  in  the coffee had no t passed to  the 
buyers, and th a t accord ing to  prize law  the 
coffee rem ained the p ro p e rty  o f enemy traders 
d u r in g  the pe riod  o f tra n s it and was lia b le  to 
seizure and condem nation. (P rize  C t.) The  
A n n ie  Johnson ; The K ronprinsessan M a rg a re ta  301

34. Seizure o f goods— C la im  of iieu tra ls—A d m is 
sion of c la im — Release of goods— Decree— Decree 
obtained by m isrepresenta tion and fra u d —False  
a ffid av its— Rescission of decree.—W here a decree 
has been ob ta ined by m isrepresenta tion and 
fra u d , the c o u rt has an in h e re n t r ig h t  to  rescind 
the  same upon the  d iscovery o f circumstances 
w hich i f  they had been know n in  the f irs t 
instance w ou ld  have prevented the decree be ing 
made. (Evans, P.) The A lfre d  N o b le ; The  
B jo rn s tje rn e  B jo rnson  ;  The F r id la n d  ............... 366

35. C ond itiona l con traband— N e u tra l consignees—
Insurance by consignees w ith  n e u tra l un de r
w rite rs —Seizure of goods— P aym ent by un d e r
w rite rs  a fte r seizure— R em ittance of p rice  of 
goods by consignees to shippers— C la im a n t 
shippers no longer owners o f goods—C la im  of 
shippers dism issed .— The c la im ants  o f ce rta in  
goods shipped the  same fro m  a n e u tra l p o r t in  
South A m erica  and consigned them  to a f irm  in  
H o lla n d  on a D u tch  steamship tow ards the end 
o f 1915. The goods were declared to  be cond i
t io n a l con traband in  Jan . 1916 w h ils t the steam
ship was on its  voyage, and were seized in  M a rch  
1916. The D u tch  f irm  p u t in  a c la im  to  the 
goods in  June 1916, b u t th is  was abandoned. 
F ifte e n  m onths la te r the shippers p u t in  a c la im  
a lleg ing  th a t they were the owners o f the goods 
and th a t the same had no t an enemy destina
tion . I t  appeared th a t the D utch  consignees had, 
in  pursuance o f an agreem ent fo r  th a t purpose, 
insured the goods w ith  D u tch  un de rw rite rs  
against risk  o f capture, and th a t the la tte r  had 
pa id  over the  insurance money. The consignees 
had a fte rw ards re m itte d  the p rice  o f the goods 
to  the shippers, the c la im ants. H e ld , th a t under 
the circumstances o f the case the c la im ants had 
pa rted  w ith  th e ir  r ig h ts  in  the goods, and th a t 
where c la im ants have a fte r seizure pa rted  w ith  
th e ir  r igh ts  to  goods, w h ich  are lia b le  to  con
dem nation, to  o ther persons, w hether insurers 
o r not, and have so ceased by th e ir  own acts to 
be the  owners o f the goods, no o rde r w i l l  be 
made fo r  the release o f the goods to  them . 
(Evans, P  ) The Z n an lan d  ......................................  367

36. P ractice— C la im  s truck out—Condem nation  
F in a l o r in i  ir lo c u to ry  order— R ig h t o f A ppea l 
N a v a l P rize  A c i 18b4 (37 & 38 V ie t. c. 25), s. 5.
B y  sect. 5 o f the N a va l P rize  A c t 1864 “ A n  
appeal sha ll lie  to  H e r M a je s ty  in  C ouncil fro m  
any o rde r o r decree o f a P rize  C ourt, as o f r ig h t
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in PAaB
\v it£a +u ° f  a ®na  ̂ decree, and in  o the r cases 
o r ri ,eave the  cou rt m a k in g  the o rde r 
thf* T>CI^ e’ c l ai m o f ce rta in  c la im ants in  
th ftf +u1Ze i ou r^ .was struck  o u t on the  g round  
to  ' i*1ey had fa ile d  w ith in  the  tim e  prescribed 
& ^ ? m P^y w ith  an o rde r fo r  discovery, and the  
s oas were the reupon condemned as p rize . The 
s t r i l^  as f in a lly  d raw n  up stated b o th  the  
0r I * 1# out  o f the c la im  and the  condem nation 
i__ tile  £ °°d s . The c la im ants p e titioned  fo r  
strilr* aPPeal. H e ld , (1) th a t the  o rde r 

K ln& ou t the  c la im  was no t a f in a l o rde r 
niade and d id  n o t become so by  reason o f 

couM happened ; and (2) th a t th e  c la im ants 
th  nj ^  aPPeal fro m  the  o rd e r condem ning
ha^i s because a t th e  t im e  i t  was m ade they 
/ p .  been dismissed fro m  the  proceedings.
, r iv . Co.) The A n t i l la  and o the r steamships.

C ond itiona l con traband—N e u tra l p o rt
_  ̂ ° f  la d in g —D e liv e ry  to shippers o r assigns

nus F a ilu re  to make f u l l  disclosure—
191C/ a ra ^ on ° f  London— O rder in  C ounc il N o . 2.
0 Po**. 1 { i i i . ) .— A  D anish com pany ca rried  
p  business in  fresh and p ick led  salmon a t 
i n°^? ? h agen, and sold in  o the r countries, inc lud -

S G erm any, w here they had branch  establish- 
ents They shipped a consignm ent o f salmon

1 Jj?1 N ew  Y o rk  to  Copenhagen under a b i l l  o f 
u ing  fo r  d e live ry  to  themselves o r assigns, 
ere be ing under the  te rm s o f the  b i l l  o f la d in g

? consignee as d is tin c t fro m  the  consignors, 
o f had the  con tro l o f th e  goods. A t  the  tim e  
^  .^he sh ipm ent the  salmon had n o t been 

ciared as goods fo r  n e u tra l consum ption, no r 
a guaran tee been ob ta ined fro m  tne  D anish 

erchant G u ild . T h e  goods w ere seized as 
£>r i.Ze> and th e ir  insured va lue  p a id  in to  the 
ofFl+k pend ing  a decision as to  the  le g a lity

, tne  seizure. ^H e ld , th a t the  appe llan ts to  
nom the  b ills  o f la d in g  m ade the  salmon de
fe ra b le  were n o t “  the  consignees o f the 

Fk0t/? n w ith in  the  m eaning o f pa r. 1 ( i i i . )  o f 
th 0  u^°r  in  C ouncil o f th e  29th Oct. 1914, and 

a t the  o rde r appealed fro m  condem ning the  
(poods was r ig h t. The Lou is iana  (14 Asp. M a r. 

Cas-. 233; 118 L .  T . Rep. 274; (1918) A . C. 
eonsidered and app lied . (P r iv . Co.) The 

H e lh g  O lav  ...............  . ............ ................... ............. 380
^ • Cargo—N  eu tra l

Loss
g o ods—S eizure—Insu ranc e— 

„ - p a id  by Germ an u n d e rw rite rs .— A  ne u tra l
rm > ca rry in g  on business in  E cuador, c la im ed 
q u a n tity  o f cocoa shipped on board a B r it is h  

cam ship fo r  d e live ry  a t H am b urg , w h ich  had 
seized as p rize  a t L iv e rp o o l. The goods 

th  .^a^e the  seizure w ere the  p ro p e rty  o f 
.^ ^ a in ia n ts  and were insured against w a r risks 

f i t h  u n de rw rite rs  who were ne a rly  a ll Germans, 
he goods w ere sold b y  o rde r o f tn e  P rize  C ou rt 
nd a fte r paym ent by  the  enemy un de rw rite rs  
8 to r  a to ta l loss the  appellan ts c la im ed  the  

Proceeds o f the  sale. The P res ident found th a t 
th  P**°Perty  had passed to  the  underw rite rs , 
ha t the  appellan ts were c la im in g  as trustees fo r  
, ehi, and he d isa llow ed the  c la im  and con- 

i ertln ed the  proceeds o f the  sale as good and 
w tu l p rize . H e ld , th a t the c la im  was p ro p e rly

i'sa llow ed , b u t w ith o u t dec id ing  th a t the  con- 
em nation was w rong. W ith  the  consent o f the  
rown the  defence o f condem nation was set 
8*ae, the  proceeds o f the  goods to  rem a in  in  the 
rize C ou rt u n t i l  fu r th e r  o rde r. D ecision o f the 

^ n z e  C o u rt (13 Asp. M a r. L a w  Cas. 512; 115 
. • Rep. 557; (1916) P . 230) va rie d  by consent.

• L g y p t—Seizure—C onstructive  seizure— Tugs
unci lig h te rs  engaged in  loca l trade— N avire s  de 
o?n*®le rce— Suez C ana l C onvention  1888, a r t. 4—  
vxth H ague C onvention, arts . 1, 2.—E leven th  
ague C onvention, a r t.  3.— B efore  the  ou tbreak 

i  w a r a G erm an com pany ca rried  on a t P o rt 
aid the business o f coa ling  steamers passing 

hrough the  canal. F o r th is  purpose they owned 
a neet o f lig h te rs  o f considerable burden, and 

l&s and m otor-boats. T h e  tugs were capable o f
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open sea voyages, b u t in  fa c t a ll the  c ra ft  were 
exc lus ive ly  used in  the ha rbou r. E a r ly  in  1916 
a rece iver was appoin ted w ith  the  powers o f a 
l iq u id a to r to  ho ld  possession o f such o f the  c ra ft  
as were n o t then  be ing  used by the nava l and 
m il i ta r y  au tho ritie s  and to  supp ly  the reby the 
requirem ents o f a  B r it is h  coa ling  com pany. 
Subsequently in  th e  same yea r the  P rocu ra to r- 
G enera l, in te n d in g  to  take proceedings in  prize, 
arranged w ith  the rece iver th a t the  la tte r  should 
ho ld  such o f the  vessels as were in  h is  posses- 
sion a t the  disposal o f the C row n and o f the  
P rize  C ourt. T h e  c ra f t  were a ll in  the  Suez 
C anal o r its  ports, and the  w r i t  c la im in g  con
dem nation  was served on the  reoeiver and no 
ob jec tion  was ra ised a t the  t r ia l  o r upon the 
respondent’s case upon the  appeal th a t the re  
had n o t been a seizure. The t r ia l  judg e  he ld  
th a t the  vessels w ere n o t exem pt fro m  cap tu re  
un de r a r t. 3 o f th e  e leventh H ague C onvention 
as be ing  “  sm a ll boats engaged in  loca l tra d e ,”  
b u t h o ld in g  th a t the y  w ere m erchan t vessels 
w ith in  a rt. 2 o f the  s ix th  H ague C onvention 
decreed them  to  be deta ined o n ly  and n o t con
fiscated. H e ld , th a t the re  had been suffic ient 
seizure arranged fo r  by  consent to  g ive  the  
P rize  C o u rt ju r is d ic t io n ; th a t, as th e re  was no 
exercise o f any r ig h t o f w a r in  the  Suez Canal 
o r its  po rts  o f access, th e  seizure was n o t a 
breach o f a r t. 4 o f the  Suez C ana l C onvention 
1888 ; and th a t, had i t  been so, th e  seizure w ould  
n o t have been b a d ; th a t  such c ra f t  as those in  
question were no t exem pted fro m  capture, under 
a r t. 3 o f the  eleventh H ague C onvention as 
“  bateaux exclusivem ent affectées à des services 
de pe tite  n a v ig a tio n  loca le  ”  ; and the re fo re  th a t 
the  vessels m ust be condemned and confiscated. 
A ppe a l o f the C row n a llow ed and cross-appeal 
dim issed w ith  costs. (P r iv . Co.) H is  M a je s ty ’s 
P ro cu ra to r in  E g y p t v. Deutsches K o h le n  D epot 
Gcscllschaft ................................................................ 334

40. N e u tra l ship—C argo no t con traband , w ith  
enemy des tina tion—D eten tion—C la im  fo r  de
ten tion  and expenses— “  R e ta lia to ry  ”  O rder in  
C ounc il o f the 11th M a rch  W lb— V  a lid ity  
U n d e r a rt. 3 o f the  O rd e r in  C ouncil o f the 
11th M a rch  1915 “  fo r  re s tr ic tin g  fu r th e r  the  
commerce o f G erm any ”  the  ow ner o f a n e u tra l 
vessel w h ich  is de ta ined in  a B r it is h  o r an 
A llie d  p o rt, h a v in g  been ordered th ith e r  fo r  the 
purpose o f d ischa rg ing  cargo o th e r than  con tra 
band w h ich  was the  p ro p e rty  o f the  enemy o r 
in tended fo r  an enemy destination , has no lega l 
r ig h t  fo r  damages fo r  de ten tion  o f the  ship 
th ro u g h  such discharge. H e ld , th a t the  O rder 
in  C ouncil was v a lid  since i t  d id  n o t in f l ic t  ex
cessive ha rdsh ip  on n e u tra l commerce. Sem ble :
T o deny to  the be llige ren t, under the  head o f 
re ta lia tio n , any r ig h t  to  in te rfe re  w ith  the  tra d e  
o f neutra ls  beyond th a t w h ich  he a lready  en
joyed under the head o f con traband, blockade, 
and un -neu tra l service, w ou ld  be to  render his 
a d m itted  r ig h t under ce rta in  circumstances of 
re ta lia tio n  one w ith o u t p ra c tica l ap p lica tio n  o r 
effect. Decision o f Evans, P . (13 Asp. M a r  La w  
Cas. 310; 114 L . T . Rep. 705; (1916) P . 123) 
a ffirm ed. (P riv . Co.) The S tigs tad  ................... 388

41. C on d itio n a l con traband  —  C onsignm ent to 
n e u tra l p o rt—N am ed consignee—E nem y destina
tio n — Orders in  C ouncil—D e c la ra tio n  o f London  
1909, a rt.  35.— T h e  D ec la ra tion  o f Lo ndon 1909, 
w h ich  was no t ra tifie d  by  G re a t B r ita in ,  by 
a rt. 35 p u rp o rte d  to  abrogate the  do c trine  o f 
continuous voyage in  the  case o f con d itiona l 
con traband and to  m ake the sh ip ’s papers con
clusive as to  the  p o rt o f discharge. A n  O rder 
in  Council o f the 29th Oct. 1914, by clause 1 
p rov ided  th a t the D ec la ra tion  o f London should 
be thencefo rth  adopted, sub ject to  ce rta in  m o d i
fications. M od ifica tions ( iii.)  p rov ided  tha t,
“  n o tw iths tan d ing  the provis ions o f a rt. 35 o f 
the said D ec la ra tion , con d itiona l con traband 
sha ll be lia b le  to  cap tu re  pn  board a vessel 
bound fo r  a n e u tra l p o r t i f  the  goods a re  con
signed ‘ to  o rde r ’ o r i f  the  ship 's papers do no t
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show w ho is the  consignee o f the  goods, o r i f  
they show a consignee of the  goods in  te r r i to r y  
be long ing  to  o r occupied by  the  enemy. -the 
appellan ts, a Swedish com pany, purchased 
coffee a t R io  Ja n e iro  and p a id  fo r  i t  th ro u g h  
bankers in  A u g . 1915. The coffee was shipped 
under tw o  b il ls  o f la d in g  by  the  Swedish steam- 
shiD K .  V . fo r  d e live ry  to  the  appe llan ts a t 
S undsvall as the  consignees. On the  voyage the  
vessel p u t in to  K ir k w a ll,  where the coffee was 
seized as co n d itio n a l con traband. S ir  Sam uel 
Evans P . fou nd  th a t the  coffee was in tended
to  be supp lied  to  G erm any and condemned 
i t  H e ld , th a t the  s ta tis tica l evidence g iven  
by the  C row n, and n o t challenged was 
suffic ient .to w a rra n t th e  f in d in g  th a t the  
coffee was in tended to  be supp lied  to  
G erm any. I n .  th e ir  Lo rdsh ips  op in io n  tij®  
P res iden t d id  n o t in te nd  to  fin d  th a t the  
appellan ts were co lourab le  o r sham consignees 
and the re fo re  the  m od ifica tion  m  clause 1 ( i.)  
o f the  O rder in  C ouncil o f th e  ,2?*; 19i
w h ich  was no t in  th is  Pa r^ ! i la i raf!®ht i i 19i 5> ap 
O rder in  C ouncil o f the  11th M a rch  1915, aP 
p lie d  and the  coffee was im m une fro m  con 
dem nation. T h e  case was e£

th e ^ rc F e r 'f f i Council” o T th e  11th M a rch  1915^to 
settle  the  te rm s o f t i lei r .rJ ^? * 'a tl0 n ' ^
C o ) The K ron p rinze ss in  v ic to r ia  ................•_••••

ao p rize. C ourt—C ontraband— “  Innocen t ship- 
\ e r s  ’ ’—N e u tra l consignees— U ltim a te  ene™y
d e s tin a tio n -s e iz u re  o f goods on voyage R e
fusal 0f consignees to accept sh ipp ing  docu
ments—C la im  by shippers— C ontinuous v o y a g e  
C ondem nation.— W h ils t on a J J  A ;  wag 
A m erica  to  H o lla n d  a D u teh  steamship was 
seized and de ta ined a t E ., a B r it is h  p o rt. P a r t

" h ^ r f b e e n ^ p e d ^ f l t A V ^ r n  f irm
a n d io n s ^ g n e ^ to  th e ^N ^h e rla iM s  O v e r s e ^ T r i^

Com pany, w ho ™ h  ^ ^ a r ^ i n g o n  business inpurchasers a Dutchefirm zcarry i{ gthe the

rea l purchasers refused to  take  up  the «h ip p in g

“ c la fm  o t o  " a n d  r e s te d  the  a p p lica tio n  
o f the C row n fo r  condem nation as p rize , on the

K f f d o fhth e C ro w n ei t  the

T n l r i n 1 goeodSh o1 f t  same fa r a c T e J a s  the

ca?goa o f th e 8 vefs3er  and t h a f t h e ir  transactions 
were no* o f a bond fide  cha racte r. I t  was g iven
Tn evidence th a t th « e  purchascrs had p u t
fo rw a rd  fa lse books o f account du,r i5 ?  t  i f  the 
qu ir ies . and i t  was fu r th e r  alleged th a t i f  the  
eoods had n o t been in te rcepted  by  the  B r it is h  
l u th o rities , bu t had go t in to  the P° 3S®331° £ f  
the  purchasers, the  v ignance o f the  have
Oversea T ru s t Com pany w ou ld  P / P ^ 'y

eu instances o f the case, the re  was an n lt im a te  
enemy de s tin a tio n  in tended fo r  the  con traban

tz%. “pVSuk
¿ a  r  n S T S ' c o K ? ’

13 N a v a l P rize  T r ib u n a l— N a v a l P rize  fu n d
P aym ents to be made in to  fu n d  u n de r R oya l 
p ro c la m a tio n — D ro its  o f C row n— D ro its  of A d 
m ira lty — L o rd  H ig h  A d m ira l— O rder in  C ouncil 
1665-6— N a va l P rize  A c t 1918 (8 *  9 Geo. 5, c. 30)
— R oya l P ro c la m a tio n  o f the 15th A ug . 1918.
B y R o ya l P roc lam ation , made un der the N a va l 
P rize  A c t 1918 (8 & 9 Geo. 5, c. 30), H is  M a je s ty  
declared i t  to  be h is  in te n tio n  to  g ra n t to  the 
N a v a l and M a r in e  Forces o f the  C row n the  p ro 
ceeds o f the prizes cap tu red  d u r in g  the  w a r 
w h ich  should he declared b y  the  N a v a l P rize  
T r ib u n a l, constitu ted  un de r the  above-named 
A c t, to  be d ro its  o f the  C row n. O w ing  to  the

PAGE
com plex cond itions o f  m odern nava l w a rfa re , 
the a p p lica tio n  o f the ru les as la id  down in  the 
O rder o f C ouncil o f 1665-6 as to  the  d is tinc tio n  
between d ro its  o f the  C row n and d ro its  o f 
A d m ira lty — w hich  la tte r  now  re ve rt to  the  E x 
chequer— became an im p o ss ib ility  in  the l ite ra l 
sense, and various test cases were taken, as 
be ing ty p ic a l o f m any others, fo r  the  considera
t io n  o f the tr ib u n a l as to  w hat should be he ld 
to  be d ro its  o f the  C row n and w h a t should be 
d ro its  o f A d m ira lty . E rom  these ty p ic a l cases 
th e  fo llo w in g  ru les have been e vo lve d : (1) 
Enem y vessels and th e ir  cargoes seized on the 
h igh  seas o r in  enemy po rts  by H is  M a je s ty ’ s 
ships, the ehare o f the  proceeds o f ships and 
cargoes seized by H is  M a je s ty ’s ships in  con
ju n c tio n  w ith  H is  A llie s  and a lloca ted to  th is  
cou n try  un de r J o in t  C ap tu re  Conventions, the  
proceeds o f cargoes in  n e u tra l ships in te rcepted  
a t sea and sent in to  B r it is h  po rts  ( i f  such cargoes 
are a fte rw a rds  condemned as con traband o r 
otherw ise), and the  proceeds o f cargoes in  
n e u tra l ships— i f  such cargoes are a fte rw ards  
condemned— when the  ships come in to  B r it is h  
po rts  under arrangem ents made between the 
owners o f the  n e u tra l ships and the  B r it is h  
G overnm ent in  o rde r to  avo id  e xa m ina tio n  and 
cap ture  a t sea, are d ro its  o f the C row n. (2) The 
proceeds o f cargoes (a fte rw a rds condemned) 
b ro u g h t in to  th is  cou n try  in  n e u tra l vessels 
bound fo r  B r it is h  po rts  in  the  o rd in a ry  course 
o f tra d in g  o r o f n e u tra l vessels v o lu n ta r ily  
d ive rted  by th e ir  owners to  B r it is h  ports, o r o f 
vessels c a llin g  fo r  such purposes as bu n ke rin g  
coal are d ro its  o f A d m ira lty . (3) The d is tin c tio n  
above m entioned holds good when a p a r t  on ly  o f 
the  cargo o f a n e u tra l vessel is in c rim in a te d  and 
the  vessel is a llow ed to  proceed to  he r destina
tio n  under an agreem ent between the  s h ip 
ow ner and the B r it is h  G overnm ent th a t the  p a rt 
o f the cargo o r its  proceeds concerned sh a ll be 
re tu rned  to  th is  cou n try  fo r  p rize  proceedings. 
N a va l P rize  T r ib u n a l.)  The A bon em a ; The  
H il le ro d ; The F lo r id a ;  The A lb a n ia , and
o the r sh ips: The A d ju ta n t and other ships ....... 409
See post, p . 519, The D e rfflin g e r and o the r ships.

44 N ew  S outh  W ales— M e rchan t sh ip  in  enemy 
■port a t ou tbreak o f w ar— Seizure in  p o r t—Days  
of grace— Force m a ieu re—S ix th  H ague Conven
tion , 1907, a rt. .2.—  On the 7 th  A u g . 1914 a H u n 
g a ria n  m erchan t sh ip  a rr ive d  a t a p o rt in  N ew  
South W ales. On the  12th A u g . w a r was de
clared between G re a t B r i ta in  and A ustro - 
H u n g a ry . On the  fo llo w in g  day the  ship was 
seized as p rize , he r papers and charts be ing  
taken fro m  her, and a de ten tion  no tice  served 
on he r m aster. On the  15th A u g . a p roc lam a
tio n  was made by the  G overnor-G enera l o f 
A u s tra lia  g ra n tin g  enemy ships days o f grace 
in  w hich to  depart. A  w atchm an was p u t on 
board by the  a u tho ritie s . T h e  days o f grace 
exp ired  on the  22nd A ug . The m aster was no t 
in fo rm ed  by the  p roc lam a tion  o r otherw ise th a t 
upon h is  a p p ly in g  fo r  a pass the  sh ip  w ou ld  be 
p u t in  a po s itio n  to  depart. H e ld , th a t as the 
term s o f the p roc lam a tion  d id  n o t c le a r ly  show 
th a t, n o tw ith s ta n d in g  the  seizure o f the  ship, 
the  vessel w-ould be a llow ed to  d e pa rt d u r in g  
the  days o f grace, the  vessel had been unable  
to  leave by circum stances beyond its  con tro l 
(force majewre) d u rin g  the  days o f grace w ith in  
t i le  m eaning o f a r t. 2 o f the  S ix th  H agu e  Con
ven tion , and was the re fo re  no t lia b le  to  be con- 
demned as p rize . (P r iv . Co.) The T u ru l ........... 425

45. C o n d itio n a l con traband— N am ed consignees 
.— Transh ipm en t o f cargo to n e u tra l vessel U l t i 
mate enemy des tina tion—D e c la ra tio n  o f London  
O rder in  C ounc il (N o. 2), Oct. 29, 1914, clause 
1 (3).— There  be ing  evidence on w h ich  i t  could 
he in fe rre d  th a t the  co n d itio n a l con traband 
(food stuffs) sh ipped to  consignees a t a n e u tra l 
p o r t were in  fa c t in tended fo r  the supp ly  ot the 
enemy and th a t the  consignees named in  the  b i l l  
o f la d in g  were m ere instrum en ts fo r  the  ca rry -



MARITIME LAW CASES. xlv

SUBJECTS OF CASES.

ln S ou t o f th a t purpose : H e ld , th a t the  goods 
013 th a t g round  alone were lia b le  to  seizure as 
good and la w fu l p rize . R u le  la id  down in  The 
{¿outnana  (14 Asp. M a r. L a w  Cas. 233; 118 L . T . 
Kep. 274; (1918) A . C. 461) app lied . Jud gm en t 
ot rde  p r i ze C ou rt (sup., p. 144; 117 L . T . Rep. 
47 ; (1917) p  145) a ffirm ed. (P r iv . Co.) The 

¿tijn

46. E nem y c ra ft— C aptures on h ig h  seas— C aptures  
in la n d  waters— L e g a lity —R ig h t to 'prize— 

r in c ip lts  to be ap p lied— E xte n t and lim ita tio n s  
p rin c ip les .— There  is no general p r in c ip le  of 

jn te rn a tio n a l law  e xc lud ing  a ll captures on in - 
ana w aters fro m  the  op era tio n  o f the law  o f 

Sjo^e' t  th e re fo re  enemy c ra ft  cap tured  by H is

424

ta je s ty ’s arm ed ships on an in la n d  la k e ,______
• ake V ic to r ia  N yanza, are sub ject to  condemna-

such j

tion as prize . The cond itions o f the lo c a lity  are 
uch as to  exclude any analogy between such 
aptures and captures on land  by land  w arfa re . 

rize C ourt.) 7n the M a tte r  o f ce rta in  c ra ft 
C(ZP lu red  on La ke  V ic to r ia  N yanza  ...................

^ i f ' o n tra ^ and— S eizure—C la im an  is—D a te when 
P roperty  passed—R ig h t to appear.— W hen goods 

re S(?lzed as con traband and a fte rw ards  c la im ed 
s p rize  in  a P rize  C ourt, the date a t w hich the 

I s it ion o r status o f the goods is to  be de te r
mined is the date o f the  seizure. B u t, a p a rt 

e ° m Questions w hich m ay arise as regards 
lnfemfy  p ro p e rty  o r as regards the  doctrine  o f 

ection, the re  is no ru le  th a t the p ro p e rty  in  
, e. goods w hich are in  question should be in  the 

da*e seizure. C la im an ts  are 
th  ^  ^  aPPear and to  assert th e ir  c la im s i f  

tla7 e f^e  p ro p e rty  in  the goods a t the  date 
D ¡en ^ e  c la im  is p u t  fo rw a rd  and when the 
7’AZe^ proceed inSs take  place. (P rize  C ourt.)

oic € S r e ( J i si ered as n e u tra l —  N o m in a lly  
77 y by com pany in  ne u tra l coun try—A c tu a lly  

n e u t j  ^y  e! lem V a lien— O utbreak o f w a r— U n- 
o f f 1. serv*ce—T ra n s fe r o f ow nership— V a lid ity
_p ,(}ns fe r—D ec la ra tion  o f Tjondon 1909, a rt.  56.
in a n ° r >  the ou tb reak o f the w a r w ith  Ger- 
re ^  in  1914, a vessel w h ich  had been 
fep jered in  the  ne u tra l cou n try  N ., was trans- 
an,Ted a com Pany in  the n e u tra l co u n try  M ., 
hc-en r f®-wtered in  M . A lth o u g h  the vessel had 
1) ,, tra ns fe rred  to and was n o m in a lly  owned
an(j  e c°n ip a n y  in  M ., she was a c tu a lly  owned 
f a . c°n tro lle d  by an enemy a lien , who was, in  
°the  c?m Pany> the re  be ing b u t one o r tw o 
th© V  non iin a l shareholders in  the  same. A t  
u ji ,t lm e  . o f the ou tb reak o f w a r there was 
avoid P°Jhtical tro u b le  in  M ., and in  o rde r to  
coni requ is itioned  by one o r o th e r o f the
C enri 1I fl’ pa rties  in  M ., the  vessel flew  the 
Auer to r  a sho rt pe riod . L a te r  on in
Plies f  ™ sailed w ith  coal and o the r sup- 
f l ;i f  OIiV an A m erica n  p o rt, b u t resumed the 
tra n  f i ^ ho coal and the supplies were 
Ccea^6^ !  to  a Germ an cru ise r in  the P acific  
eacu tn  1915 the vessel was requ is itioned  by 
bu t *» ^h® con tend ing  fac tions o f M . in  tu rn ,
on i Ve.Pdually she was sold to  a f irm  ca rry in g  
8ubsoUSineSiS ®an Francisco. In  Jan . 1916, 
bv tL^UpnP y  to  the  sale, the vessel was captured 
her r>° ^ r i tish , and proceedings were taken  fo r  
wa °noem na tion  on the  g round  th a t the  sale 
as nr.nva ld  and th a t she o u gh t to  be regarded 
d®nce enSm *T vesseh H e ld , th a t upon the  evi- 
the o ianci the w hole  circumstances o f the  case 
ca rr ie d6 °*  vessel was bond fide  and no t 
®he wo evade the consequences to  w h ich
the n  Ui have been exposed under a rt. 56 o f 
enemv c arat 10n o f London i f  she had been an 
goods^ Ve-s4̂ f I> and the sh ip p in g  o f coal and o the r 
Germ WltP th e ir  subsequent tra n s fe r to  the 
a u x i l i "  c ru iser d id  no t m ake the vessel an 
demnnf;'V ° *  ™,e H erm an navy and lia b le  to  con- 
VQsSei , OIJ- Th® cou rt thereupon ordered the 
costs /r>5e r ^ leased, b u t made no o rde r as to

440

442

/Tj . ---------““A-«, UU1) XXXtMJtJ X1U V

l^ n z e  C ou rt.) The E dna  ... 443

PAOB
49. C apture o f vessel—N egligence in  effecting

capture— Loss o f cargo  —  Damages —  A c tio n  
against P rocu ra to r-G e nera l— L ia b i l i t y  o f C row n  
— L im ita t io n  o f l ia b i l i ty — P rize  C ou rt R ides  
O rder I I .  r .  3—M e rch a n t S h ip p in g  A c t 1894 (57 
efr 58 V ie t. c. 60), ss. 503, 741.—As, un de r the 
P rize  -Court Rules 1914, the  P rocu ra to r-G enera l 
has taken the  place o f the actua l cap to r in  
m a tte rs  a ffec ting  the  seizure and the condemna
tio n  o f ships and goods in  the  P rize  C ourt, he is 
responsible fo r  damages a r is in g  fro m  any n e g li
gence fo r w h ich  under the o ld  p rac tice  a cap ta in  
w ould  have been liab le , and the  ex ten t o f h is 
l ia b i l i t y  is no t lim ite d  as in  the  case o f a 
p r iva te  sh ipow ner by  reason o f the p rovis ions 
o f sect. 503 o f the  M e rch a n t S h ip p in g  A c t 1894 
(57 & 58 V ie t. c. 60). (P rize C o u r t . ) ' The 
Oscar I I ..............................................................................447

50. C ondem nation o f p a r t  cargo— A ppe a l by  pe r
sons no t owners a t the tim e  o f seizure—Absence 
o f locus s tan d i.— H e ld , th a t the  appellan ts, an 
A m erica n  com pany, no t be ing the  owners o f the 
goods a t the  tim e  o f the  seizure (the goods at 
th a t t im e  be ing the  p ro p e rty  o f G erm an and 
A u s tr ia n  companies) had no such in te res t a» 
w ou ld  e n tit le  them  to  be heard in  sup port o f 
th e ir  appeal, n o r were they e n title d  to  ask fo r  
an am endm ent o f the proceedings by su b s titu t
in g  the names o f the  owners fo r  th e ir  own as 
c la im ants and appellan ts, and the re fo re  the  ap
peal m ust be dismissed. The P ro to n  (14 Asp.
M a r. L a w  Cas. 268; 118 L .  T . Rep. 519; (1918)
A . C. 578) and The A n t i l la  (14 Asp. M a r. L a w  
Cas. 378; 119 L . T . R ep. 746; (1910) A . C. 250) 
fo llow ed. (P r iv . Co.) The K ronprinzess in  
C ecilie  (P a rt Cargo ex) .......................................... 458

51. “  S u p p ly  ”  o f goods to an enemy—E nem y  
agent a t S hangha i— T ra d in g  w ith  the E nem y  
P roc lam ation s  1914 and  1915.—The appellan ts 
were O ttom an subjects who before the  w a r had 
traded  a t A n tw e rp  as d iam ond m erchants. In  
1913 they entered in to  an agreem ent w ith  an 
A u s tr ia n  sub ject th a t he should act as th e ir  
agent fo r  the  sale o f d iam onds in  the  E ast fo r  
five  years. I n  A ug . 1914 they moved to  London, 
and in  Dec. 1914 were g ran te d  by  the  T reasu ry  
a u th o r ity  .to ca rry  on th e ir  trade . I n  Sept, and 
N ov. 1915 they fo rw a rde d  by post to  th e ir  agent 
a t Shanghai packets o f d iam onds fo r  sale. The 
packets, be ing de live rab le  to  an enemy subject, 
were seized a t the  P osta l Censor’s office and 
were subsequently condemned by the P res ident 
(S ir  Sam uel Evans) • on the  g round th a t the 
transaction  was a tra d in g  w ith  the  enemy. On 
a p p e a l: H e ld , th a t the  appellan ts, be ing  resi
dent and c a r ry in g  on th e ir  tra de  in  E ng land, 
came w ith in  the p ream b le  to  th e  T ra d in g  w ith  
the  E nem y P roc lam a tion  (N o. 2) o f the  9 th Sept.
1914. T h e ir  agent a t Shanghai,, though no t an 
“  enemy ”  w ith in  the  term s o f th a t p roc lam a
tio n , since he was n e ith e r resident n o r ca rry in g  
on business in  an enemy coun try , was, however, 
o f enemy n a tio n a lity  w ith in  clause 1 o f the  T ra d 
ing  w ith  the  E nem y (China, S iam , P ers ia , and 
M orocco) P ro c la m a tio n  1915, and the  e a rlie r 
p roc lam a tion  the re fo re  app lied . I t  fo llow ed  by 
the  transaction , the appe llan ts had supp lied  
goods to  an enemy w ith in  the  m e an ing  o f 
clause 5 (7) o f the P ro c la m a tio n  o f 1914. D e
cision o f the P res ident a ffirm ed. (P r iv . Co.)
I I .  S a lt i  et F ils  v. P ro  cu ra t or-G enera l ............... 460

52. S h ip— N e u tra l flag— Vessel owned by com pany  
in co rpo ra ted  in  n e u tra l cou n try— E nem y con tro l 
of com pany— R ig h t o f P rize  C ourt to  de term ine  
rea l ow nersh ip  o f sh ip .— On the 27th Oct. 1915 
the 77., w h ile  on a v(g age  fro m  N ew  Y o rk  to  
Cuba, and fly in g  the  D u tch  flag , was captured 
by  a B r it is h  cru iser. The H .  was owned b y  a 
s ingle-ship com pany reg istered in  H o lla n d , the 
whole o f the  shares in  the  com pany be ing  owned 
in  equal m o ie ties by tw o  o th e r D u tch  companies.
A l l  the  shares in  these o the r D u tch  companies 
belonged to  Germans and G erm an companies.
In  substance the  vessel’s tra d e  was p a r t  o f the



xlvi MARITIME LAW  CASES.

SUBJECTS OF CASES.

PAG®

commerce o f G erm any. H e ld , th a t in  the case 
o f an inco rpo ra ted  com pany the  r ig h t  and power 
o f con tro l m ig h t fo rm  a tru e  c r ite r io n  o f its  
n a tiona l character, and, as the cen tre  and whole 
effective con tro l o f the  D u tch  com pany ow n ing  
the vessel were in  G erm any, the  vessel m ust be 
regarded in  a C o u rt o f P rize  as be long ing  to 
G erm an subjects and lia b le  to  be condemned. 
Decision o f Evans, P . (sup., p. 204; 118 L . T .
Rep. 316; (1918) P . 19) affirm ed. (P r iv . Co.)
The H a rn b o rn ..................................................................461

53. C ontraband— C ond itiona l con traband—S h ip 
m ent a t n e u tra l p o rt— D estina tion— jEnemy or 
n e u tra l p o rt— Consignee— C onsignor's agent fo r  
sale— D e c la ra tio n  o f London— O rder in  C ouncil,
N o . 2, Oct. 29, 1914, clause 1 ( i i i ) .— B y  a rt. 35 
o f the D e c la ra tion  o f London , i t  is p rov ided  
th a t “  con d itio n a l con traband is n o t lia b le  to  
cap ture , except when found on board a vessel 
bound fo r  te r r i to r y  be long ing  to  o r occupied by 
the enemy, o r fo r  the  arm ed forces o f the enemy, 
and when i t  is no t to  be discharged in  an in te r 
ven ing ne u tra l p o rt. The sh ip ’s papers are 
conclusive p ro o f bo th  as to  the  voyage on w h ich  
the vessel is engaged and as to  the  p o rt o f dis
charge o f the  goods, unless she is found c lea rly  
ou t o f the  course ind ica ted  by  he r papers, and 
unable to  g ive  adequate reasons to ju s t ify  such 
d e v ia tio n .”  T h is  a rtic le , w h ich  abrogated the 
doctrine  o f continuous voyage, was adopted by 
the  O rd e r in  C ounc il dated the  29th Oct. 1914, 
sub ject to  ce rta in  m odifica tions, one o f the  m o d i
fications be ing clause 1 ( i i i . ) ,  under w h ich  i t  is 
p rov ided , “  n o tw ith s ta n d in g  the  provision® o f 
a rt. 35 o f the said dec la ra tion , co n d itio n a l con
tra ban d  sha ll be lia b le  to  cap tu re  on board  a 
vessel bound fo r  a n e u tra l p o r t i f  the goods 
are consigned ‘ to  o rd e r,’ o r i f  the  sh ip ’ s papers 
do no t show who is the  consignee o f the  goods, 
o r i f  they show a consignee o f the  goods in  
te r r i to r y  be long ing  to  o r occupied by the 
enem y.”  I n  A p r i l  1915 ce rta in  bags o f coffee, 
con d itiona l con traband, were consigned by N . 
o f S., a n e u tra l p o rt, to  T . o f M ., another 
n e u tra l p o rt, T . be ing  the consignor’ s agent fo r  
sale. T . sold the  coffee to  a n e u tra l firm , who 
bought i t  w ith  the in te n tio n  o f rese lling  i t  to  
anothe r f irm  in  H ., a G erm an c ity . The coffee 
was shipped on a ne u tra l vessel, w h ich  was cap
tu red , and on the C row n c la im in g  condem nation 
o f the  coffee the  buyers resisted the c la im  on the 
g round th a t the coffee had been shipped to  a 
named consignee and th a t they were e n title d  
to  the  p ro tec tio n  o f the O rd e r in  C ouncil o f the 
29th Oct. 1914. H e ld , th a t as the  agent fo r  sale 
was a person who had to  act accord ing to  the 
ins truc tions o f his p r in c ip a l, he was no t such a 
consignee as to  satis fy  the  requ ire m en t of the  
O rd e r in  C ouncil, and th a t as the rea l con tro l o f 
the coffee had no t passed to  h im , the  coffee was 
subject to  condem nation. (P rize  C ourt.) The 
K ro n p r in s  O u s ta f .......................................................... 464

54. P rize— C ontraband— 'Enemy goods on n e u tra l 
ships— E nem y p ro p e rty— Passing o f p ro p e r ty — 
C ond itions o f l ia b i l i ty  to condem nation— D e
c la ra tio n  o f P a ris , a rt. 2—R eprisa ls  O rder in  
C ouncil, the 11 th  M a rch  1915— N e u tra l sh ip
owner—K now ledge o f na tu re  o f cargo— Con
dem nation  o f sh ip—Sale o f goods—Proceeds in  
cou rt— O rder fo r  release—C la im  fo r  in te res t on 
am ount o f proceeds o f sale— P rac tice .— The 
A m erica n  branch o f an enemy firm  consigned a 
q u a n tity  o f goods of a con traband character, 
food stuffs and ca tt le  feed ing  stuffs, fro m  
A m e rica  to  ce rta in  ne u tra l firm s in  S cand inavia.
The goods w'ere shipped sometimes in  the  name 
o f the  enemy firm , and sometimes in  the  names 
o f o th e r firm s. The vessels in  w hich the  goods 
were shipped were e ith e r cap tured  o r d ive rted  
in to  B r it is h  ports, and the  C row n c la im ed the 
condem nation o f the goods as con traband . The 
grounds o f the  c la im  were (1) th a t where enemy 
goods were consigned on n e u tra l vessels, a r t. 2 
o f the D e c la ra tio n  o f P a ris  d id  n o t enure fo r

PAGE
the  benefit o f the  enemy so as to  e n title  h im  to  
c la im  p ro tec tio n  fo r  h is  goods, o r, a lte rn a tive ly , 
th a t there was no p ro tec tio n  accorded to  an 
enemy under the said a r tic le  in  respect o f con
tra ban d  goods, even though  they had no t an 
enemy d e s tin a tio n ; and (2) th a t the  p ro p e rty  in  
the enemy goods cou ld  no t pass to  a n e u tra l 
d u r in g  tra n s it  so as to  preserve them  fro m  con
dem nation  un de r p rize  law , or, a lte rn a tive ly , to  
de ten tion  un de r the  R eprisa ls  O rder in  C ounc il 
o f the 11th M a rch  1915. H e ld , (1) th a t a r t. 2 o f 
the  D e c la ra tio n  o f P a ris  p ro tected the  enemy 
goods themselves and was no t in tended s im p ly  
to  g ive  a n e u tra l sh ipow ner the  r ig h t  o f com
p la in t  in  case o f in te rfe rence w ith  the voyage 
o f h is  vessel; and (2) th a t the  doctrine  th a t 
p ro p e rty  in  enemy goods cannot pass fro m  an 
enemy to  a n e u tra l d u r in g  tra n s it  d id  n o t a p p ly  
in  the fo llo w in g  cases: (a) W here the  goods 
were shipped upon a vessel cha rtered by  the 
purchaser and pa ym ent was made and a ll docu
ments handed over before the  vessel sailed, the  
con trac t be ing f.o .b . and1 paym ent to  be made 
against documents a t the  p o rt o f lo a d in g ; (b) 
wnere the goods were sh ipped on a general ship 
no t cha rte red  by  the  purchaser under a con trac t 
f.o .b ., in c lu d in g  fre ig h t and insurance, paym ent 
aga inst documents a t the p o rt o f load ing , o r 
c i . f .  w ith  the  same p ro v is io n  as to  paym ent, 
and paym ent was m ade and the  documents 
handed over be fore the  vessel s a ile d ; and (c) 
where the same cond itions existed and paym ent 
was no t m ade and the  documents were no t 
handed ove r u n t i l  a fte r the sh ip  sailed because 
o f the accidents o f business and no t because 
the re  was an y  in te n tio n  to  reserve the  r ig h t  o f 
d ispos ition . W hen goods are seized as p rize  
and a fte rw a rds  sold by o rde r o f the court, even 
i f  the  cou rt even tua lly  makes an o rde r o f release, 
the re  is no genera l p r in c ip le  under w hich the 
successful c la im an ts  are e n title d  to  in te res t upon 
the money rea lised by the sale because the 
C row n has had the  use o f i t .  In  the  present 
state o f the a u tho ritie s  there is no settled ru le  
th a t a ne u tra l vessel w h ich  carries a cargo, t l ie  
substan tia l p o rtio n  o f w h ich  is con traband, and 
where the sh ipow ner is unaw are o f the na tu re  
o r the cargo, is lia b le  To condem nation as prize. 
(P rize  C ourt.) TKe D ir ig  o, The H a il in g  da l,
and o the r ve sse ls .......................................................... 467

55. N e u tra l te r r i to r ia l waters— Three m iles l im i t  
— E xte n t o f l im i t— C apture  w ith in  te r r i to r ia l 
waters— V io la tio n  o f n e u tra lity — Absence o f in 
ten tion  on p a rt o f captors—M isca lcu la tio n  o f 
distances— Release of cap tured vessel—R ig h t to 
damages and costs—D iscre tion  o f cou rt.— A  
G erm an steamship was proceeding w ith  a cargo 
o f iro n  ore fro m  N ., in  N o rw a y , to  E ., in  G er
m any, and w h ils t on he r voyage she was cap
tu re d  by an arm ed B r it is h  nava l vessel w hich 
was p a tro ll in g  o ff the  coast o f N o rw a y . The 
seizure took place w ith in  three  m iles o f the  coast 
lin e  o f tw o  sm a ll islands w hich, a lth ough  some 
distance fro m  the m a in land , were connected 
w ith  the  m a in la n d  a t lo w  w a te r. The N o r
wegian G overnm ent c la im ed the  release o f the 
vessel and he r cargo on the g round th a t the  
cap ture  had been m ade w ith in  ne u tra l t e r r i 
to r ia l w aters and th a t the re  had the re fo re  been 
a v io la tio n  o f N o rw e g ian  n e u tra lity . H e ld , 
th a t, as the tw o  islands were no t disconnected 
fro m  the m a in land  a t low  w ate r, the  th ree  m iles 
l im i t  a llow ed by in te rn a tio n a l law  m ust bo 
measured fro m  th e ir  coast lines, and th a t an 
o rde r m ust be m ade fo r  the  release o f the  G er
man vessel and he r cargo on the  g round th a t 
the re  had been a v io la tio n  o f n e u tra lity  by  the  
seizure h a v in g  taken place in  te r r i to r ia l waters. 
H e ld , also, th a t as the o fficer in  com m and o f the  
B r it is h  nava l vessel w h ich  effected the  cap tu re  
had made a m isca lcu la tion , and th a t as the 
seizure had been made un de r m isapprehension 
and m is take  and w ith o u t any in te n tio n  o f v io la t
ing  te r r i to r ia l waters, the cou rt, in  the exercise 
o f its  d iscre tion , w ou ld  m ake no o rde r fo r
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damages o r costs. (P rize  C ourt.) 
d o rf
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The Diissel-

.........................478
56- A  e u tra l vessels—D ive rs io n  in to  B r it is h  po rts—' 

b e tte r m a il—S ecurities— Goods—Seizure— “  C or- 
1 €spondence ” — E nem y o r ig in — Enem y p ro p e rty  

Continuous tra n s it—D u ra tio n  of same— R ig h t 
de ten tion— O rder in  C ouncil o f the 11th 

la rc h  1915— R eprisa ls  O rder, a rt.  4—E leventh  
H ague C onvention , a rt.  1.— Bonds, coupons, and 
other securities o f a s im ila r characte r are goods 
Wlth in  ihe  m eaning and opera tion  o f the  R e
prisa ls O rder in  C ouncil o f the  11th M a rch  1915,
^ nd the seizure o f them  under the  Reprisals 

r.der as enemy p ro p e rty  o r goods o f enemy 
° r ig in  is no t in v a lid  even i f  they are consigned 
5?. correspondence ”  by  reason o f a r t. 1 o f the 
r ' . v e n th  H ague  C onvention . N o th in g  con
fin e d  in  a reprisa ls  o rde r is in v a lid  p rov ided  

f t  i t  does no t impose unreasonable incon- 
enience o r loss upon a n e u tra l. W here goods 
re purchased bond fide  by a n e u tra l fro m  an 

cnem y, w hether the purchase takes place in  the 
_ °u n try  o f the enemy o r in  the coun try  of the 

e u tra l and the goods are sent im m e d ia te ly  
a OT?u cou n try  o f th a t n e u tra l purchaser to  

no ther ne u tra l country , the  goods are n e ithe r 
do! * \ y  P rop e rty  n o r 9!  enemy o r ig in , and the 
^^>ctrine o f continuous tra n s it has no a p p lica tion  

as to  con fer upon the  C row n the r ig h t o f 
izure and de tention. (P rize  C o u rt.j The  
ooi'dam and o the r vessels .................................. 481

sin ej U r̂a  ̂ sh ip—  Vessels u n de r cha rte r fo r  a 
l*CL'tl V0y a9 e—C b a rte r to n e u tra l— Cargo—
■p i con traband- -Goods w ro n g ly  described—  
an Se Val >e! s—K now ledge  of cha rte rer— Ig n o r-  
n o t6 shipow ner—Ignorance o f M a s te r—S h ip  
^  lia b le  to condem nation.— A  n e u tra l vessel 
Uaf' c^ a r^ered to  a f irm  of another ne u tra l 
tw  l0n unc*e.r  a ch a rte r fo r  a sing le  voyage be- 
]Q e?n ce rta in  specified ports. The vessel was 
aet ed w ith  a cargo o f a m iscellaneous char- 
band’ some the  goods shipped be ing con tra 
ct in  amongst the contraband goods was a
as of rubber w h ich  was fa lse ly  m anifested
Doi?Um‘u vesse’- was b rough t in to  a B r it is h  
Ward w ^ ere the rubber was seized and a fte r- 
askedS fcon(^ernned as p rize . The C row n then 
? rou d 1 co n dem n a tion . o f the  vessel on the 
Wa« n . . . a t  she was ca rry in g  con traband and 
w he rSaiIln-  under fa lse papers. H e ld , th a t 

vesse  ̂ is under ch a rte r fo r  a sing le  t r ip  
tim e  a UVGF m ay  the l ia b i l i ty  in  the  case of 
the char*ers— in  the  absence o f know ledge on 
the vp11̂  i°^ t l̂e  sh ipow ner o r o f the m aster th a t 
thft r U ,  Was ca rry in g  con traband, even though

cna rte re r * ”  . . .Or, was fu l ly  aware o f the fact, the
(P r - n cannot c la im  condem nation o f the vessel. 
'  r,ze C ourt.) The B a n ........................

5'3. l r *
° n f i ia h ltl0n i1  ̂ l ([ u'—E ncm y vessels—Stoppage  
B 0(n ) • SC(?S— D r if t in g  in to  te r r i to r ia l waters— 
of r ia V t^  1 XU waters—C apture— Test
\verp ° !  capture.-— num ber o f enemy vessels 
seas mGr i  a ® l^ tish  squadron on the h igh  
th e ir fl i l̂e vesso ŝ im m e d ia te ly  hau led down 
whpn na? an? a fte rw ards  stopped th e ir  engines 
to cfps?rc*ere(t to  do so. They refused, however, 
tion  n m as.fern  ° r  to  steer in  a w esterly direc- 
in t0 T\°? l ^*in 8‘ to  orders, and even tua lly  d r if te d  
board«Utc il te r r i to r ia l waters. They were then 
th a t tv? an^  taken in to  a B r it is h  p o rt. H e ld , 
P leted*16 *k.e vessels was no t com-
sion board ing  pa rties took posses-
tion o f r» consequently the re  had been a v io la - 
ap U r n e u tra lity , and th a t the re  m ust be
The P n 1 fo r  re lease. (L o rd  S terndale, P.)

■ 1 H r  a r m  a iu i  other vessels .. .
53. #  .

C u rP P * !* *  Seizure o f n e u tra l sh ip  and cargo— 
the ic ? /  enemy o r ig in  ” — O rder in  C ouncil of 
Council 1917—V a lid ity .—The O rder in
Second 1?^, ,̂he 16th Feb. 1917, know n as the 
c°ndem ^ J . b a t o r y  O rder, w hich authorises the 
f rom na“ °?  vessels ca rry in g  cargo to  or 

ountries contiguous to  G erm any, pro-
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vided th a t such vessels have no t f irs t ca lled at 
an appoin ted B r it is h  o r a llie d  p o rt fo r  exam ina
tion , is ju s tifie d  by the recognised p rin c ip le s  o f 
in te rn a tio n a l law , and invo lves no g rea te r 
hazard o r p re jud ice  to  ne u tra l tra de  than  is 
com mensurate w ith  the g ra v ity  o f the enemy 
outrages and the common need fo r  th e ir  repres
sion. Decision o f P rize  C ourt {sup., p. 209) 
a ffirm ed. (P r iv . Co.) The Leonora and cargo  500

60. N a v a l P rize  F u n d — Paym ents to be made in to  
fu n d  under R oya l P roc lam a tion—D ro its  of 
C row n—D ro its  o f A d m ira lty —N a v a l P rize  A c t 
1918 (8 cfc 9 Geo. 5, c. 30)— R oya l P roc lam a tion  
of the 15th  A ug . 1918.—B y  R oya l P roc lam ation , 
dated the 15th A ug . 1918, and made under the 
N ava l P rize  A c t 1918 (8 & 9 Geo. 5, c. 30), H is  
M a jesty  declared i t  to  be h is in te n tio n  to  g ra n t 
to the nava l and m a rine  forces o f th e  C row n the 
proceeds o f the prizes cap tured d u r in g  the w ar 
w hich should be declared by the  N ava l P rize  
T ribuna l^  constitu ted under the  above-named 
Act, to  be d ro its  o f the  C row n. O w ing to  the 
com plex conditions o f m odern naval w a rfa re  
the tests la id  down in  the O rder o f C ouncil o f 
1665-6 as to  the  d is tinc tio n  between d ro its  o f the 
C row n and d ro its  o f A d m ira lty — w hich la tte r 
now re ve rt to  the Exchequer— became an im 
poss ib ility  in  the l ite ra l sense, and various tests 
have been a p p lied  by the  N ava l T r ib u n a l, con
s titu te d  under the N a va l P rize  A c t 1918, as to  
w hat should be he ld  to  be d ro its  o f the C row n 
and w ha t should be d ro its  o f A d m ira lty . To 
these ty p ic a l cases, as decided in  the case 
o f The Abonem a and other ships {sup., 
p. 409; 1£0 L . T . R ep. 252; (1919) P. 41), 
the  fo llo w in g  are now a d d e d : (a) W here 
enemy vessels are com pelled under any 
circumstances ¡to leave fo re ign  ports  and are 
a fte rw ards cap tured on the h ig h  seas, the  p ro 
ceeds are d ro its  o f the C row n and no t o f the 
A d m ira lty , and go to  the  N a va l P rize  F und.
(b) W here an enemy vessel sa iling  under the 
enemy flag  and owned by an enemy company, 
in  w hich, however, a n e u tra l com pany has the 
whole in te rest, is cap tured and condemned as 
prize, bu t a fte rw ards  released to  the ne u tra l 
com pany on the grounds o f po licy , the value o f 
the vessel, toge the r w ith  in te rest, snould be pa id  
in to  the N ava l P rize  F u n d , (c) W here con tra 
band goods are consigned by neutra ls  to  o ther 
neutra ls, and upon seizure are condemned as 
prize on the g round o f h a v in g  an enemy destina
tion , bu t a p o rtio n  o f the proceeds is a fte rw ards 
pa id  to the c la im ants on the grounds o f po licy, 
there is no c la im  upon the E xchequer to b r in g  
in to  the N ava l P rize  F u nd  the am ount pa id  ou t 
to the c la im ants, (d) W here con traband goods, 
o r ig in a lly  in tended fo r  a n e u tra l country , „are 
seized, and proceedings are taken in  respect 
o f the same in  the P rize  C ourt, bu t instead of 
ca rry in g  the m a tte r to  ad ju d ica tio n  the C row n 
enters in to  an arrangem ent, p r io r  to  the passing 
o f the N a va l P rize  A c t 1918, w hereby the con tra 
band goods are released and de live red to  the 
C row n and a fte rw ards sold a t a p ro fit, no a llo w 
ance is to  be made in  respect o f the same fo r 
the paym ent o f any sum by the  Exchequer in to  
the N a va l P rize  F und. (N ava l P rize  T r ib u n a l.)
The D e rfflin g e r and other s h ip s .......................... 519

61. N e u tra l vessels—D ive rs io n  o f rou te— Reason
able cause—N e u tra l vessels sa iling  fro m  a llie d  
po rts—Absence of reasonable cause— O rder in  
C ouncil o f the 16th  Feb. 1917—P ractice— P a y 
ment out o f secu rity  fo r  costs.— On th e ir  voyage 
fro m  an a llie d  p o rt in  A fr ic a  to  a n e u tra l p o rt 
in  E urope tw o  ne u tra l vessels were m e t and 
stopped by a B r it is h  cru iser. The stoppage 
took place outside the  zone w hich had been 
declared by the  Germans to  be a p ro h ib ite d  zone 
fo r  neu tra ls  on account o f the existence o f the 
subm arine po licy  o f destruction  o f sh ipp ing .
The vessels were in  possession o f a ll the  docu
ments o f clearance a t the  a llie d  p o rt o f de
p a rtu re  requ ired  by  the  a llie d  Governm ents, 
and the same were in  order, b u t they had no t 
go t a “  green clearance,”  w hich was a docum ent
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iven  by the  B r it is h  a u tho ritie s  to  vessels w hich 
ad ca lled  a t a B r it is h  p o rt. A s the  vessels 

were bound fo r  a n e u tra l p o r t  w hich a fforded 
means o f access to  enemy te r r ito ry ,  the  B r it is h  
nava l au tho rities , ac ting  un der the  provis ions 
o f the  O rder in  C ouncil o f the  16th Feb. 1917, 
ordered the vessels to  proceed to  a B r it is h  p o rt 
fo r  exam ina tion , and by so do ing  d ive rted  the 
vessels fro m  th e ir  usual course th ro u g h  the  area 
o f danger w h ich  the  Germans had declared to  
be a blockaded reg ion . B e fo re  a r r iv in g  a t the 
B r it is h  p o r t to  w h ich  the y  were o rdered to 
proceed bo th  vessels w ere a ttacked by Germ an 
submarines and torpedoed, w ith  the resu lt th a t 
one was sunk ana the o th e r was so bad ly  
damaged th a t i t  had to  be beached. The 
damaged vessel d id  eve n tua lly  reach the  ne u tra l 
p o r t o f destina tion . The shipowners, masters, 
and crews o f the  tw o  vessels then b ro u g h t 
actions and c la im ed damages and re s titu tio n  
against the  C row n, the  com m ander o f the 
B r it is h  cru ise r w ho ordered the  d ivers ion, and 
the  o fficer who was placed in  charge o f the  
vessels, the  g round o f the c la im  be ing the un 
w a rran te d  d ivers ion  fro m  a safe channel o f 
n a v ig a tio n  to  a dangerous area, w h ich  was 
know n to  be such by th e  nava l au tho rities . 
H e ld , th a t, as the O rder in  C ouncil o f the 16th 
Feb. 1917 d id  no t a p p ly  to  vessels w hich sailed 
fro m  an a llie d  p o rt, the  absence o f a “  green 
clearance ”  a ffo rded no reasonable g round  fo r  
d iv e r t in g  the vessels fro m  the  usual course and 
sending them  th ro u g h  a dangerous zone to  a 
B r it is h  po rt, and, as the re  was no o the r reason
able g round  upon w h ich  an excuse cou ld be p u t 
fo rw a rd  by  the  C row n fo r  the d ivers ion , the 
C row n w ere lia b le  fo r  the  destruc tion  and 
damage caused, and a decree o f re s titu tio n  m ust 
be made. W here  security  fo r  costs has been 
ordered against p la in tiffs  and m oney has been 
acco rd ing ly  p a id  in to  cou rt, the p la in tiffs  
are e n title d  to  have the am ount o f the  security 
p a id  o u t to  them  upon succeeding in  th e ir  c la im , 
even though the  defendants ob ta in  a stay o f 
execution pend ing  an appeal. (L o rd  S terndale,
P .) The Bernisse and The H ive  .......................... 525

62. A p p e a l —  P rize  bounty  —  “  A rm e d  s h ip '”  —
Troopsh ip—N a v a l P rize  A c t 1864 (27 &  28 V ie t, 
c. 15), s. 42— O rder in  C ounc il the 2nd M arch  
191*5.—B y  the com bined effect o f sect. 42 o f the 
N a v a l P rize  A c t 1864, and the  O rder in  C ouncil 
dated the 2nd M a rch  1915 a p rize bounty is pay
able am ong such o f the officers and men o f H is  
M a je s ty ’s warships as are a c tu a lly  present a t 
the ta k in g  o r destroy ing  o f any “  arm ed ship ”  
o f the  enemy, calcula ted a t the  ra te  o f 51. fo r  
each person on board the  enemy ship a t the 
beg inn ing  o f the  engagement. A  subm arine 
be long ing  to  the B r it is h  N a vy  sank an enemy 
troopsh ip  w h ich  had on board T u rk is h  troops 
w ith  th e ir  rifle s  and am m un itio n , and w ith  six 
fie ld  guns on he r deck, w h ich  cou ld have been 
used e ffec tive ly  aga inst the subm arine. The 
vessel herse lf was p a r t  o f the O ttom an naval 
force, be ing  a flee t a u x il ia ry  manned by nava l 
ra tings  and com manded by officers o f the 
T u rk is h  N avy , and she ca rried  as p a rt o f he r 
re g u la r equ ipm ent a few  l ig h t  guns w ith  w hich 
she cou ld defend herse lf. A t  the tim e  in  
question she had on board a crew  o f 200 officers 
and men, and 6000 T u rk is h  troops. H e ld , th a t, 
a lth ough  the m a in  cha racte r o f the  T u rk ish  ship 
destroyed was th a t o f a tra n sp o rt, nevertheless 
he r status was som ething m ore than  a m erchan t 
ship used, to  c a rry  troops as she was in  fa c t 
arm ed, and as sect. 42 o f the N a va l P rize  A c t 
1864 d id  no t con fer o r w ith h o ld  the  g ra n t o f 
p rize  boun ty  accord ing as the  a rm am ent was 
the m a in  o r an inc ide n ta l cha racte ris tic  o f the 
vessel, the appellan ts were e n title d  to  p rize  
boun ty . D ecision o f L o rd  S terndale, P . re 
versed. (P r iv . Co.) The AM4 .......................... 533

63. P ro p e rty  o f enemy— M a rit im e  p rize— L ig h te rs  
and c ra ft seized a flo a t— L ig h te rs  and c ra ft seized 
when beached— L ig h te rs  and c ra ft seized on land

PAGE
— R em ova l to avo id  cap ture— M il i ta r y  and  
nava l operations— “  H o t p u rsu it ” — N a tu re  o f 
operations— R ig h t to damages fo r  w ro n g fu l 
seizure—J u r is d ic tio n  o f C ou rt— N a v a l P rize  
A c t  1864 (27 28 V ie t. c. 25), s. 34—F o u rth
H ague  C onvention  1907, a rt.  53—E leven th  
H ague  C onvention  1907, a rt.  3.— A  num ber o f 
enemy owned tugs, ligh te rs , and o th e r c ra ft, as 
w e ll as a q u a n tity  o f m a te ria l, were seized by 
the B r it is h  forces d u r in g  the  course of the cam 
pa ig n  in  South-W est A fr ic a  in  1914 and 1915. 
Some o f the seizures took place in  tw o  ports  
w h ich  were occupied by  the  B r it is h  forces, a 
p a r t o f the c ra f t  be ing a floa t and a p a r t  be ing 
beached, some be low  and some above n ig h  w a te r 
m a rk . U pon  the  approach o f the  B r it is h  forces 
p a r t  o f the  c ra f t  was m oved in la n d , and was 
eve n tua lly  seized some s ix m onths la te r a t the 
places, w h ich  w ere respective ly  148 and 310 
m iles d is ta n t fro m  the coast. The C row n 
c la im ed condem nation o f the  w hole . H e ld , th a t 
a ll the  captures made in  the ports , e ith e r a floa t 
o r beached above o r below h igh -w a te r m a rk , 
were good and la w fu l p rize , b u t th a t upon the 
evidence, the  captures made in la n d  wrere no t 
made in  “  ho t p u rs u it,”  and the c la im ants were 
e n title d  to  have the  c ra f t  so seized released, b u t 
th a t no damages cou ld  be aw arded fo r  w ro n g fu l 
seizure, such m atte rs be ing ‘sub ject to  settlem ent 
by  d ip lo m a tic  action  a fte r the  peace. (L o rd  
S terndale , P .) The A n ichab and o the r vessels 538

64. B rit is h  ships—F n em y goods—Discharge in
B r it is h  p o r t— Possession taken of goods by con
t ro lle r—Sale by contro ller— Proceeds o f sale— 
L ia b i l i t y  to condem nation as p rize .—Goods be
lo n g in g  to  an enemy f irm  were shipped before 
the  ou tbreak o f w a r on B r it is h  ships and 
a rr ive d  a t ce rta in  po rts  in  th is  cou n try  a fte r 
the  ou tbreak o f w a r. The goods were consigned 
to  a branch o f the  enemy firm  w h ich  had been 
established fo r  some years in  th is  coun try . 
U n d e r the  powers con ferred by  the T ra d in g  
w ith  the E nem y A c t 1914 (4 &  5 Geo. 5, c. 87) 
the  B r it is h  branch o f the enemy firm  had been 
placed by the  B o a rd  o f T rade  under the care o f 
a co n tro lle r. The c o n tro lle r took possession o f 
the  goods and sold them  in  th 3 o rd in a ry  course 
o f business, ha nd ing  ove r the proceeds to  the 
P u b lic  Trustee, ac tin g  as custodian o f enemy 
p ro p e rty . The P u b lic  T rustee in  tu rn  accounted 
to  the A d m ira lty  m arshal,, who seized and 
arrested them  as enemy p ro p e rty  and pa id  
them  in to  the  P rize  C o u rt fo r  a d ju d ica tio n . 
H e ld , th a t, as the  goods themselves were lia b le  
to  seizure and condem nation as p rize in  the  f irs t 
instance when they were in  p o rt, the fa c t th a t 
the y  were a fte rw ards  de a lt w ith  and sold by the 
co n tro lle r, who was no t an agent o f the  enemy 
firm , b u t an o fficer o f the H ig h  C ourt, d id  no t 
deprive  the C row n o f the r ig h t  to  c la im  the 
proceeds o f the  sale the reo f in  the  same w ay 
th a t i t  w ou ld  have been e n title d  to  c la im  the 
goods themselves i f  they had rem ained in  specie. 
(L o rd  S terndale, P .) The A ch illes  and other 
ships ..................................................................................541

65. C argo—C ontraband—C on d itio n a l con traband— 
Shipm ents by enemy d o m ic iled  in  n e u tra l 
country— Consignm ents to n e u tra l coun try—Con
tinuous voyage—N am ed consignees—Consign
ments “  to o rde r ” — D e c la ra tio n  o f London  1909, 
a rt.  35— O rder in  C ouncil 29t l i  Oct. 1914.j—B y  the 
D ec la ra tion  o f Lo ndon  O rder in  C ouncil N o. 2 
o f the 29th Oct. 1914, a rt. 35 o f the D ec la ra tion  
o f London 1909 was adopted by G reat B r ita in  
w ith  the m o d ifica tion  th a t con d itio n a l co n tra 
band should be lia b le  to  cap ture  on board  a 
vessel bound fo r  a n e u tra l p o r t i f  the  goods were 
consigned “ to  o r d e r ”  o r i f  the sh ip ’s papers 
d id  n o t show who was the consignee o f the 
goods. W h ils t the  o rd e r was in  force cond i
tio n a l con traband was consigned by an enemy 
subject dom ic iled in  a n e u tra l cou n try  to  the 
N etherlands Oversea T ru s t, e ith e r as agents fo r  
the consignor o r as agents fo r  th ird  pa rties  
who had bough t them  in  the  o rd in a ry  course o f
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business. H e ld , th a t i t  was a question o f fa c t in  
each case w he the r the N e the rlands Oversea 
f  rust w ere consignees w ith in  the m eaning o f the 
O rder in  C ouncil and the  decisions the reunder, 
so as to  render the  goods confiscable. I f  the 
goods were received by the  T ru s t as agents 
to r  the consignor to  be disposed o f in  accordance 
" l t h  the  consignor’s d irections, and i f  they had 
an enemy destina tion , then the y  were lia b le  to  
be condemned. I f ,  on the o th e r hand, the  
goods were received by the T ru s t as agents fo r  
Persons who had bough t them  in  the  o rd in a ry  
course o f tra de , the  goods were n o t lia b le  to  
condem nation, w ha teve r th e ir  destina tion  m ig h t 
be. (L o rd  S terndale, P .) The O ran je  Nassau 
and o the r ships ... ..........................................  543

P R IZ E  B O U N T Y .
See P rize, N o. 62.

P R IZ E  C O U R T  R U L E S  1914.
»PER IX ., r. 1 : See P rize , N o. 6 ; Order X I., r .  3 : 
M l r ze> N o - 49 1 Obdeb  X X V II. ,  r .  2 : See’ P rize, 
N o - 29; Order X X IX ., r r .  3, 4 : See P rize , N o . 26.

P R O B A B IL IT Y  O F LO SS.
See M a rin e  Insu rance, N o . 15.

P R O C E E D S  OF S A L E .
See P ractice , N o . 1— P rize, Nos. 22, 64.

,  P R O C L A M A T IO N .
CaP ,'in 'Je ° t  Goods, Nos. 44, 45; 1914, A ug . 3 : 

oee M a rin e  Insurance, N o . 13; 1918, A ug . 15: See 
" B e ,  N o. 43.

P R O C U R A T O R -G E N E R A L .
So© P rize , N o . 49.

P R O H IB IT IO N .
See C arriage  of Goods, Nos. 44, 45.

P R O H IB IT E D  H O U R S .
See C ollis ion , N o . 12.

P R O X IM A T E  C A U S E .
See M a rin e  Insurance, Nos. 1, 5, 9.

Q U A N T U M  M E R U IT .
See C arriage  o f Goods, N o . 41.

R E A S O N A B L E  C A U S E .
See P rize , N o . 61.

R E -B E R T H IN G .
See M a rin e  Insurance, Nos. 1, 9.

R E -D E L IV E R Y .
See C arriage  of Goods, N o. 43.

R E G IS T R A T IO N .
See P rize , N o . 48.

x R E G IS T R A T IO N  O F T R A N S F E R . 
d  ^ 'ran s fe r o f m ortgage to  new trustees on

oath o f one trustee— W hether fees payable— 
erchant sh ipp ing  (M e rca n tile  M a rin e  Fund) 

Ac« 1898 (61 &  62 V ie t. c. 44), s. 3, sched. 1 (2 ).-- 
®ct. 3 o f the M e rch a n t S h ip p in g  (M ercan tile  

f  a r iI?e Fund) A c t 1898 provides th a t :  “ Such 
t  es »»all be pa id  in  respect o f the  re g is tra t io n , 

ansfer (inc lu d in g  transm ission), and m o rt- 
SL-S® ^ nt,’ sb ships as the B oa rd  o f T rade , 

11 ,, e consent o f the  T reasury , de te rm ine . 
' ■ • Sched. 2 (2) o f the same A c t specifies 
te ■ i ees Pay able “  on tra ns fe r, transm ission, 
anHS* anew> tra n s fe r o f re g is try , m ortgage, 
sfio tra n s fe r o f m o rtga ge .’ ’ C e rta in  ships and 
Da reS' Ŝ P S be long ing  to  the  N . Z . S. Com- 
, '>y *n  respect o f w h ich  f irs t m ortgages were 
d * f e“  were tra ns fe rred  to  trustees by a tru s t 

d upon tru s t to  a llo w  the  com pany to  use the

same. One o f the trustees h a v in g  died, the 
surv ivo rs indorsed the m ortgages w ith  the 
names o f themselves and a new trustee as p ro 
v ided by sect. 37 and the f irs t schedule o f the 
M e rch a n t S h ipp in g  A c t, 1894. U pon  presenta
tio n  o f these endorsements to  be recorded p u r
suant to  the  last-nam ed A c t, the  re g is tra r o f 
B r it is h  ships a t P . demanded 1357. 7s. bd. as 
due under sect. 3 o f the  A c t o f 1898. The com 
pany p a id  th is  sum under protest, and sought 
to  recover the  same by P e tit io n  o f R ig h t. H e ld , 
th a t the endorsement o f the m ortgages in  the 
circumstances above set fo r th  and substitu tion  
o f a new trustee am ounted to a tra n s fe r of 
m ortgage w ith in  sect. 3 o f the A c t o f 1898 
a lthough  no considera tion passed, and th a t the 
fees were p ro p e rly  exacted. (Bailhache, J .)
R e A P e tit io n  o f R ig h t o f the N ew  Zealand  
¡Shipping Com pdm j L im ite d  ......................................  250

R E G U L A T IO N S  F O R  P R E V E N T IN G
C O L L IS IO N S  A T  S E A .

See C ollis ion , Nos. 5, 7, 8, 17, 18, 19.

R E  IN S U R A N C E  P O L IC Y .
See M a rin e  Insurance, N o . 16.

R E L E A S E  OF GOODS.
See P rize , Nos. 34, 54, 55.

“ R E M A IN D E R  OF C A R G O ,”  S A L E  OF
See Sale o f Goods, N o . 5.

R E M O T E N E S S .
See C ollis ion , N o . 22.

R E P A IR S .
See C ollis ion , Nos. 20, 21, 22.

R E P A IR S  N E V E R  E X E C U T E D .
See C ollis ion , N o . 22.

R E P A IR E D  V A L U E  E X C E E D IN G  COST OF 
R E P A IR S .

See M a rin e  Insurance, N o . 18.

R E P A Y M E N T  O F H IR E .
See C arriage  o f Goods, N o . 34.

R E P R IS A L S .
See P rize , Nos. 12, 24, 59.

R E P R IS A L S  O R D E R  I N  C O U N C IL ,
11th M A R C H , 1915.

See P rize , N o . 54. A r t .  4 : See P rize , N o. 56.

R E P U D IA T IO N  O F C H A R T E R -P A R T Y  B Y  
O W N E R .

See C arriage  o f Goods, N o . 37.

R E Q U IS IT IO N .
See A rb itra t io n ,  N o . 1— C arnage  of Goods, Nos. 2 6 

10, 12, 13, 22, 25, 30, 35, 36, 37, 45-—C o llis ion , Nos! 3̂  
6, 14, lb —Defence of the R ealm , N o . 1—M a rin e  
Insurance, Nos. 13, 14— Value.

R E Q U IS IT IO N E D  T U G .
See Salvage, Nos. 4, 7.

R E S C IS S IO N  O F D E C R E E .
See P rize , N o . 34.

R E S T O R A T IO N .
See M a rin e  Insurance, N o ., 15.

R E S T R A IN T  O F P R IN C E S .
See C arriage  of Goods, Nos. 2, 19, 24— M a rin e  

Insurance, Nos. 3, 7, 13, 14—Sale o f Goods, N o. 1.

R E S U M P T IO N  O F P O S S E S S IO N .
See C arriage  of Goods, N o . 8.
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R E T A L IA T IO N .

See P rize , N o . 24.

“  R ETALIATO R Y.”
See P rize , N o. 41.

R IG H T  O F A P P E A L .
See P rize , N o . 37.

R O W L A T T , J .
See M a rin e  Insu rance, N o . 18.

R O Y A L  P R E R O G A T IV E .
See M a rin e  Insu rance , Nos. 13, 14.

R O Y A L  P R O C L A M A T IO N , 15t h  A U G . 1918.
See P rize , N o. 60.

S A L E  OF GOODS.
1. C ontrac t— W a r—Sale o f ore—-.Stoppage a t 

m ine—S ellers ’ r ig h t  to cease to supply—E xcep
tio n  suspending l ia b i l i ty — “  A ffe c tio n  ”  clause— 
C onstruction . —  B y  tw o  contracts made 
respective ly  in  M a rch  and N ov . 1914 the respon
dents agreed to  supply  the  appellan ts w ith  a 
ce rta in  q u a n tity  o f iro n  ore fro m  a p a rtic u la r 
m ine  in  S pain by m o n th ly  insta lm ents. Each 
con trac t con ta ined a suspensory clause, p ro 
v id in g  th a t in  the event o f w ar, re s tra in t of 
princes o r G overnm ent, o r o the r occurrences 
beyond the personal con tro l o f the  buyer o r 
seller, a ffec ting  (in te r  a lia ) the m ine a t w hich 
the  ore was in tended to  be w orked, the con
tra c t should a t the op tion  o f the  p a rty  affected 
be suspended, w h o lly  o r p a r t ia lly , accord ing to 
the  exten t o f the  cause o r occurrence d u r in g  the 
continuance. I n  consequence o f the w a r the 
m ineow ners lost the G erm an m a rke t, and as the 
mines cou ld no t be w orked a t a p ro f it  they were 
closed down, and notice o f suspension was given 
by the respondents to  the appellan ts under the 
suspensory clause. I n  an action by the appe l
lan ts  c la im in g  a dec la ra tion  th a t the  respondents 
were n o t e n title d  to  suspend the  opera tion  of 
the  co n tra c ts : H e ld , th a t the  m ine  was affected 
by  the w a r a lth ough  the re  had been no physical 
in te rfe rence  w ith  i t  by  w a rlik e  operations, and 
the  respondents were the re fo re  e n title d  to  g ive 
no tice suspending the contracts u n til such tim e  
as the supplies m ig h t recommence. Decision o f 
the  C ou rt o f A ppea l a ffirm ed. (H . of L .) E bbw  
V ale  S teel, I ro n , and  C oal Com pany L im ite d  v. 
M acleod and C o ..............................................................  1

2. Sale and d e liv e ry  by insta lm ents—C ond ition  as 
to paym ent— P aym ent to be “  by confirm ed  
bankers’ c re d it ” — Breach of cond ition— W a ive r 
of con d ition  by seller—C ance lla tion  o f con tract 
N otice  by se ller o f in te n tio n  to cancel.— B y a 
con trac t made in  Sept. 1915 fo r  the  sale of 
4000 tons o f f lo u r to  be shipped fro m  the U n ite d  
States to  Greece by the 7th N ov . 1915, i t  was 
p rov ided  th a t each sh ipm ent should be deemed 
a separate con trac t, and th a t paym ent should 
be “  by con firm ed bankers’ c re d it.”  The buyer 
opened a bankers’ c re d it in  fa vo u r o f the 
sellers, b u t th is  c re d it was n o t a “  confirm ed 
c re d it. A f te r  the sellers had become aware of 
the  fa c t th a t the  c re d it was no t a confirm ed 
c re d it, they made ce rta in  shipm ents under the 
con trac t, and also asked fo r  and obta ined an 
extension o f tim e  fo r  the sh ipm ent o f the balance 
o f the flou r. Subsequently the sellers pu rpo rted  
to  cancel the  balance o f the con trac t w ith o u t 
g iv in g  any no tice  to  the buyer, on the g round 
th a t the c re d it was no t in  accordance w ith  the 
term s o f the con tract. H e ld , th a t (1) the sellers 
cou ld n o t cancel the balance o f the con trac t 
w ith o u t g iv in g  to  the  bu yer reasonable no tice 
o f th e ir  in te n tio n  to  cancel i t ; and (2) the fa c t 
th a t the sellers had w aived fo r  a tim e  the con
d it io n  as to  the  confirm ed c re d it d id  no t b ind  
them  to  con tinue to  w a ive  i t  u n t i l  the end o f the
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whole con tract. (Bailhache, J .) Panoutsos v. 
R aym ond H a d le y  C o rp o ra tion  of N ew  Y o rk  ... 43 

N ote.— Since affirm ed by C t. o f A p p .
3. C ontrac t —  W a r  —  A lie n  enemy —  I l le g a lity — 

A voidance— Lega l Proceedings against the
E nem y A c t 1915 (5 Oeo. 5, c. 36).—The p la in tiffs  
entered in to  tw o  several agreements in  w rit in g , 
dated respective ly the 27th Jan . 1910 and the 
9th Oct. 1913, fo r  the supply o f cupreous su lphur 
ore by  them  to  the defendants, who were a 
G erm an firm . T h e  agreements p rov ided  th a t 
the ore was to  be shipped fro m  H u e lva  in  
Spain, and de live red  ex ship in  R o tte rdam , 
H am b urg , S te ttin , and other E uropean ports. 
B o th  agreements con ta ined a clause in  sub
s ta n tia lly  s im ila r words as fo llo w s : “  I f ,  ow ing  
to strikes, w ar, o r any o ther cause over w hich 
the sellers have no con tro l, they should be p re 
vented fro m  sh ipp ing  the ore fro m  H u e lva  or 
d e live rin g  same to  the buyers, the  ob lig a tio n  to  
ship and (or) d e live r sha ll be suspended d u r in g  
the continuance o f such im pe d im e n t and fo r  a 
reasonable tim e  a fte rw a rd s .”  There  was also a 
p rov is ion  fo r  suspending o r reduc ing  the buyers ’ 
ob lig a tio n  to  receive under the  con trac t d u rin g  
the continuance o f such im pe d im e n t and fo r  a 
reasonable tim e  a fte rw ards. H e ld , th a t the 
contracts were no t m ere ly  suspended, bu t were 
ille g a l and dissolved on the  g round of pu b lic  
po licy  as in v o lv in g  intercourse w ith  the enemy, 
and the  p la in tiffs  as fro m  the  date o f the decla ra
tio n  o f w a r between G reat B r ita in  and G erm any 
on the 4 th A ug . 1914 were and are released and 
absolved fro m  any ob lig a tio n  the reunder. 
(Sankey, J.) R io  T in to  Com pany L im ite d  v.
E rte l B ieber and C o ...................................................... 44
N ote.— Since affirm ed by C t. o f A pp . and H . o f L .

4. C ontract — W a r  —  A lie n  enemy —  Suspension
clause—E ffe c t o f dec la ra tio n  o f w a r—L e ga l P ro 
ceedings against the E nem y A c t 1915 (5 Geo. 5, 
c. 36).—Contracts made be fore the w a r w ith  
G erm an firm s are ille g a l and dissolved as fro m  
the dec la ra tion  o f w a r between G re a t B r ita in  
and G erm any, upon the g round o f pu b lic  po licy  
as in v o lv in g  inte rcourse w ith  the enemy. 
(Sankey, J.) R io  T in to  Com pany L im ite d  v. 
V ere im ing te  K o n ig s  and L a u ra h u tte  A ctien- 
Gesellschaft F u r  B ergbau and H u tte n b e trie b  
and R io  T in to  Com pany L im ite d  v . D yn a m it
Actien-G esellschaft ......................................................  46
N ote.— Since affirm ed by C t. o f A p p . and H . o f L .

5. C ontract— C onstruction—Sale o f “  re m a ind e r of 
c a rg o ” — E stim a te  of q u a n tity  by sellei—
“  M ore  o r less about ”  specified q u a n tity— 
M isca lcu la tion  of se ller—Excess—L ia b i l i t y  of 
qmrchaser to take excess.— H . was an im p o rte r 
o f wheat. H e  im po rted  a ce rta in  q u a n tity  o f 
w ha t fro m  Canada in  a specified vessel, and 
stored the same in  a warehouse in  E ng land . 
A fte r  se lling  a p a r t o f the  cargo to  various 
buyers, in c lu d in g  M ., he entered in to  a con
tra c t w ith  M . to  sell to  h im  the  whole o f the 
rem a inder o f the cargo. The con trac t was made 
ve rb a lly  in  the f irs t instance, b u t i t  was a fte r
wards reduced to  w rit in g , and by the term s of 
the con trac t H . agreed to  sell to  M . “  the 
rem a inder (m ore o r less about) 5400 quarte rs 
M a n ito b a  wheat a t H u l l  ex,”  nam ing  the vessel.
H . had made a m isca lcu la tion  as to  the q u a n tity  
o f w heat w h ich  rem ained, and, in  fact, there 
was an excess o f 574 quarte rs ove r the 5400 
quarte rs made. The con trac t was sub ject to 
the ru les and regu la tions o f the H . C orn T rade  
Association, and one o f these term s was th a t 
“  the w ord  ‘ about ’ when used in  reference to 
q u a n tity  sha ll mean w ith in  5 pe r cent, over o r 
under the  q u a n tity  sta ted.”  I I .  contended th a t 
M . was com pelled to  take  the whole o f the 
re m a inder o f the cargo, even though  i t  exceeded 
the  5400 quarte rs named ; w h ils t M . m a in ta ined  
th a t in  any case, i f  he was com pelled to  take 
m ore than  the  5400 quarte rs, the excess over 
5400 quarte rs  fo r  w h ich  he was lia b le  d id  no t
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exceed 270 quarte rs—th a t is, 5 pe r cent, on the 
5400 quarte rs. The case h a v in g  gone to  a rb itra 
t io n  under the ru les and regula tions o f the  H . 
C orn T rade  Association, a special case was 
stated fo r  the op in ion  o f the H ig h  C ou rt as to  
the tru e  m eaning o f the con tract. H e ld , th a t 
the  words “  (m ore o r less about) 5400 quarte rs ”  
were m ere ly  words o f estim ate and d id  no t place 
any lim ita t io n  upon the q u a n tity  o f wheat to  be 
de livered ; th a t the govern ing  w ord o f the  con
tra c t was ‘ ‘ re m a ind e r,”  w hich re fe rred  to  the 
rem a inder o f the ca rgo ; and th a t the  buyers 
were bound to take  the whole o f the rem a inder 
o f the cargo fro m  the seller, even though the 
am ount was g re a tly  in  excess o f the estim ated 
q u a n tity . (D iv . C t., B a ilhache and A tk in , J J .) 
G a rriso n  v. M icks, L a m b e rt, and Co...................... 76

C ontrac t—S h ip b u ild in g —C ontrac t to become 
vo id  i f  b u ild e r unable to d e live r— W ar—N o n 
d e live ry  o f shij)— W hether con tract vo id  or 
voidable at purchaser's op tion .—The defen
dants agreed by a con trac t o f the 6th  M a rch  
-1913 to bu ild  a steamer fo r  the p la in tiffs . B y 
clause 5 : “  The said steamer, unless the con
s tru c tion  thereo f sha ll be delayed by fire , s trike ,
° r  lock-out, o r any o the r unpreventab le  
cause . . . sha ll be com pleted ready fo r  t r ia l  
by the 30th Oct. 1914.”  B y agreem ent the date 

comPletion was subsequently extended to  the 
j" .h Jan . 1915. B y  clause 12: “ I n  case the 
bu ilders become b a n k ru p t o r inso lvent, or 
*a il o r be unable to  d e live r the steamer w ith in  
®Ag h t m onths fro m  the  date agreed by th is  con
tra c t, thereupon th is  con trac t sha ll become vo id , 
and a ll money pa id  by the purchasers sha ll be 
repa id  to  them  w ith  in te res t a t 5 pe r cent. . . . 
except on ly  in  the event o f F rance becoming 
®.n&aged in  a E uropean w ar, when the above 
b m it  o f e ig h t m onths shall be extended equal 
to  the d u ra tio n  o f the  said w ar, b u t in  no case 
to  exceed eighteen m onths in  a l l . ”  The bu ilders 
contended th a t in  the events th a t had happened 
tq? c^ause became opera tive  on the 30th J u ly  
i y 16, and the con trac t then became vo id . The 
Purchasers c la im ed the  ship o r damages fo r 
uon-de livery, and contended (in te r  a lia ) th a t 
tne bu ilders were n o t en title d  to  say the con- 

f Cf  Was vo^>  b û t th a t i t  was on ly  vo idab le  
a t the purchasers’ op tion . H e ld , th a t clause 12 
became opera tive  on the 30th J u ly  1916, and the 
con trac t then became vo id . P e r L o rd  R ead ing, 
t^.J. : “  V o id  ”  means vo id  to  a ll in ten ts  and 
Purposes accord ing to  the o rd in a ry  m eaning of 
la nguage in  every con trac t where the w ord is 
em ployed, though the re  are cases where a 
P arty, be ing in  de fau lt, cannot set up th a t the 
con trac t is vo id . Decision o f Bailhache, J . 
a ffirm ed. (Ct. o f A pp .) N ew  Zea ldnd S h ipp in g  

ornpany L im ite d  v. Société des A te lie rs  et 
C hantiers de T rance  ..................................................  108

^ ote.— Since a ffirm ed by H . o f L .  See post, N o. 8, 
p. 291.

7. C ontrac t—Sale o f ships—P a rticu la rs—Specific 
exis ting cha tte l —  Statem ent as to q u a lity  
attach ing  to cha tte l—C on d itio n  o r w a rra n ty — 
Innocen t m isdescrip tion— “  N o t accountable fo r  
errors in  d e scrip tion . " —The defendants w ish ing  
m sell tw o steamships to  the p la in tiffs  gave to 
them  p a rticu la rs  in  w r it in g  o f the  ships, w hich 
stated (in te r  a lia ) th a t the dead-w e ight capacity 
of each ship was 460 tons. The p a rticu la rs  
fu r th e r  contained the  words “  n o t accountable 
fo r  e rro rs in  de scrip tion .”  T h e  p la in tiffs , re ly - 

upon the p a rticu la rs , agreed to  buy the 
ships, and a m em orandum  o f the  contract, 
w hich made no d ire c t references to  the 
P articu la rs, was signed by the  pa rties on the 
yth Dec. 1915. The dead-w e ight capacity o f each 
®mp was subsequently found to  be on ly  360 tons.
■f he p la in tiffs , h a v in g  accepted the steamers, 
c la im ed damages on the g round th a t the 
statem ent as to  the capacity o f the ships was a 
cond ition  o f the con tract, or, in  the a lte rna tive , 
a w a rra n ty . H e ld , on the evidence, th a t the
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p a rticu la rs  fo rm ed no p a rt o f the con tract, and 
the defendants were no t liab le . Decision o f 
B a ilhache, J . (117 L . T . Rep. 363; (1917)
2 K . B . 606) a ffirm ed on the facts. (C t. o f A pp.) 
H a rr is o n  (T . and J .) v. K now les and F o s te r ....... 249

8. C ontrac t—S h ip b u ild in g — C ontract to become 
“  vo id  "  i f  b u ild e r unable -to de live i— W ar—
N on -d e live ry  o f sh ip—A c tio n  to enforce contract 
by purchaser.— The defendants agreed by a 
con trac t o f the 6th  M a rch  1913 to  b u ild  a 
steamer fo r  the p la in tiffs . B y  clause 5 : “  The 
said steamer, unless the construction  the reo f 
sha ll be delayed by fire , s trike , o r lock-out, o r 
any o th e r unpreventab le  cause . . . sha ll be 
com pleted ready fo r  t r ia l  by the 30th Oct. 1914.”
B y  agreem ent the date o f com ple tion  was subse
quen tly  extended to  the 30th Jan . 1915. B y 
clause 12 : “ In  case the bu ilde rs  become ba nk
ru p t o r inso lven t o r fa i l  o r be unable to  de live r 
the steamer w ith in  e ig h t m onths fro m  the date 
agreed by th is  con tract, thereupon the  con trac t 
sha ll become vo id , and a ll moneys p a id  by the 
purchasers sha ll be repa id  to  them  w ith  in te res t 
a t 5 per cent. . . . except on ly  in  the event 
o f F rance becom ing engaged in  a European 
w ar, when the  above l im i t  o f e ig h t m onths shall 
be extended equal to  the d u ra tio n  o f the said 
w ar, bu t in  no case to exceed eighteen months 
in  a l l . ”  The bu ilders  contended th a t in  the 
events w h ich  had happened the  clause became 
opera tive  on the 30th J u ly  1916, and the con
tra c t then became vo id . The purchasers 
c la im ed the  sh ip  o r damages fo r  non-de livery, 
and contended (in te r  a lia ) th a t the bu ilders  
were no t en title d  to say the con trac t was vo id , 
b u t th a t i t  was on ly  vo idab le  a t the purchasers’ 
op tion . H e ld , th a t clause 12 became operative 
on the 30th J u ly  1916, and as the in a b il ity  to  
p e rfo rm  the con trac t was n o t due to  any 
d e fa u lt o f the defendants, the con trac t was vo id  
except fo r  the repaym ent o f the money a lready 
pa id  by the p la in tiffs , , and was n o t m ere ly 
vo idab le  a t th e ir  op tion . Decision o f the C ourt 
o f A ppea l (sup., p . 108; 117 L .  T . Rep. 71; 
(1917) 2 K . B . 717) affirm ed. (H . o f L .) New  
Zealand S h ipp in g  Com pany L im ite d  v. Société 
des A te lie rs  et C hantiers de F rance  ......................  291

3. C .i.f. con tract— P aym ent—Cash against sh ip 
p ing  documents— Tender— P o licy  of insurance— 
B roke r's  cover-note—C ertifica te  o f insurance—
N o t lega l tender— B ig h ts  o f buyer.—B y  a con
tra c t in  w rit in g , the  p la in tiffs  sold to  the de
fendants a q u a n tity  o f B ra z ilia n  m anioc starch 
a t 105Z. pe r ton  c .i.f .  H avre , to  be shipped fro m  
B ra z il Nov.-Dec. 1918, and (or) Jan . 1919, pay
m ent ne t cash, in  London against sh ipp ing  
documents, on a r r iv a l o f the goods a t p o rt o f 
discharge. The goods were du ly  shipped a t 
B ra z il under the con tract, and on the  3rd Feb.
1919 a rr ive d  a t H a v re . A fte r  some delay, the 
p la in tiffs  tendered sh ipp ing  documents and 
cla im ed the p rice . The documents inc luded, in 
stead o f a po licy  o f insurance on the goods, a 
b ro ke r’s cover-note. T h is  the defendants 
refused to  accept, b u t agreed to  accept a c e r tif i
cate o f insurance coupled w ith  the b ro k e r ’s 
un de rta k in g  to  ho ld  the insurance po lic ies, when 
issued, fo r the defendants’ account. The docu
ments vere re-tendered, b u t a lthough  the re  was 
a ce rtifica te  o f insurance, there was no b ro k e r ’s 
un dertak ing , and the  defendants again  objected 
to  the  tender. H e ld , th a t the p la in tiffs  had 
fa iled  to  com ply w ith  th e ir  lega l ob lig a tio n  to  
tender a po licy  o f insurance, o r w ith  th e ir  sub
s titu ted  ob lig a tio n  to  tender a ce rtifica te  of in 
surance p lus a b ro ke r’s guarantee, and the re 
fo re  effect m ust be g iven  to  the buyers’ ob jec
tio n . Judgm en t fo r  the defendants. (B a il
hache, J .) W ilson, H o lga te , and Co. v. B e lg ian  
G ra in  and Produce C o m p a n y .................................. 566

S A L E .
See C ollis ion , N o . 16.
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S A L E  O F E N E M Y  GOODS.

See P rize , Nos. 22, 54, 64.

S A L E  OF GOODS A C T  1893, Sects. 18, 19.
See P rize , N o. 33.

S A L E , P R O C E E D S  OF I N  H IG H  C O U R T .
See P ractice , N o. 1.

S A L E  O F S H IP .
See C arriage  o f Goods, N o. 37.

S A L V A G E .
1. V alue o f salved vessel— Vessel un de r cha rte r— 

A ff id a v it  o f va lue—A ppra isem ent of vessel.—
A  steamship rendered salvage services to 
another vessel. The salved vessel in  the year 
th a t she was b u ilt  had been chartered to  tim e- 
cha rterers fo r  a pe riod  o f tw en ty-s ix  years at 
a ra te  w h ich  gave a fa i r  re tu rn  on the o r ig in a l 
cost o f the salved vessel. The m a rke t va lue of 
the  salved vessel a t the  tim e  she was salved 
was in  excess o f he r o r ig in a l cost and o f the 
va lue  p u t upon he r in  the books o f he r owners.
In  the  a ff id a v it o f va lue  in  a salvage su it her 
owners swore he r va lue  a t her o r ig in a l cost less 
a sum fo r  deprec ia tion . The salvors objected 
to  he r value as sworn and, a fte r g e tt in g  an 
o rd e r fo r  appraisem ent, she was appraised by 
the m arshal a t he r m a rke t va lue . H e ld , th a t 
the  va lue w h ich  should be taken fo r  the  purpose 
o f assessing the am ount due to  the p la in tiffs  fo r  
the services rendered was he r m a rke t v a lu e ; 
and th a t the con trac tua l re la tionsh ip  between 
owners and charterers was n o t a m a tte r w hich 
should be taken in to  considera tion in  ascerta in
in g  the  va lue o f the vessel fo r  the purpose of 
asce rta in ing  the am ount due to  the salvors. 
H e ld , also, th a t, though an appraisem ent is 
conclusive, the re  m ay be instances where i t  m ay 
be va r ie d  on the g round o f obvious m istake or 
some o th e r g round . (S ir S. Evans, P.) The 
San Onofre  ......................................................................  74

2. C la im s by the commanders and crews of vessels
in  the R oya l N a v y —C ond itions w hich ju s t ify  
dn aw ard—Facts to be taken in to  account in  
m a k in g  an aw ard  and in  a p p o rtio n in g  i t  
between the crews of the vessels engaged.— A  
G reek steamship, a fte r s tr ik in g  a G erm an m ine, 
was salved by services rendered by n ine vessels 
in  the R oya l N a vy . The officers and crews o f 
these vessels h a v in g  ob ta ined leave fro m  the 
A d m ira lty  to  p u t fo rw a rd  c la im s fo r  salvage, 
in s titu te d  proceedings to  recover salvage. The 
c la im  o f one o f the vessels was settled, b u t the 
c la im s o f the o th e r e igh t were tr ie d . I t  was 
proved th a t the  crews o f a ll the  vessels rendered 
services w h ich  co n tribu ted  to  the successful 
sa lv ing  o f the vessel. H e ld , th a t as a ll the 
c la im ants  had pe rfo rm ed  substantia l services 
they were a ll e n title d  to  share in  the aw ard. 
T h a t the  to ta l sum aw arded was no t to  be 
increased by the fa c t th a t the  numbers o f the 
salvors were increased by  th e ir  w o rk in g  in  
re lays. T h a t though considera tion was to  be 
taken o f special w o rk  done o r r is k  incu rred  
by  in d iv id u a ls , too m inu te  a v iew  o f the services 
o f each set o f salvors Avas n o t to  be taken, and 
th a t the services were to  be regarded as a 
w hole . (H i l l ,  J .) The A tham as  ..........................  276

3. Services rendered by the officers and men of 
a B r it is h  w arsh ip—N a tu re  o f service— P ro te c tion  
fro m  subm arine a ttack .— A  B r it is h  steamship 
was a t anchor o ff Lo w e s to ft when a p o rtio n  o f 
the Germ an flee t a ttacked th a t tow n . Shells 
fe ll in  the v ic in ity  o f the steamship, one o f them  
s truck he r and caused a fire  to  break ou t on 
board her. The m aster and crew  o f the steam
ship p u t o ff fro m  th e ir  vessel in  boats w ith  the 
in te n tio n  o f seeking re fuge on board a l ig h t 
ship stationed near a t hand. Before the 
lig n ts h ip  was reached a B r it is h  to rpedo gunboat
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came up and the crew  o f the steamship le f t  
th e ir  boats and w ent on board the gunboat. 
Some o f the crew o f the gunboa t then  boarded 
the steamship, p u t out the fire , l i f te d  the 
anchors, ra ised steam, and took he r in to  
Y a rm o u th  R oads; the gunboat m eanw hile  acted 
as escort to  p ro tec t he r fro m  attacks by 
subm arine. In  an action fo r  salvage by the 
com m ander, officers, and crew  o f the gunboat 
i t  was a lleged th a t the steamship was b a d ly  on 
fire  and in  im m in e n t danger o f destruction by 
enemy submarines. H e ld , tha t, though the  
services rendered by the com m ander, officers, 
and c re tf o f the gunboa t were salvage and they 
AAere e n title d  to an aw ard, i t  was p a rt o f the 
d u ty  o f p a tro l vessels to  p ro te c t the m ercan tile  
m a rine  fro m  subm arine a ttack , and th a t, in  
the absence o f sea p e r il,  such p ro tec tio n  was no t 
•to be regarded as a salvage service. (S ir S. 
Evans, P .) The F . D . L a m b e rt ..............................  278

4. Salvage by B r it is h  p a tro l boats—Salvage of 
n e u tra l vessel abandoned by he r crew—Cargo  
salved owned by a llie d  Governm ent— C la im  by 
officers and crews o f p a tro l boats— W a r and  
m arine I'isks—P ro te c tio n  against subm arines .—
A  n e u tra l vessel laden w ith  a cargo o f m un itions 
be long ing  to  an a llie d  G overnm ent was stopped 
on the h igh  sea by a G erm an subm arine. The 
crew o f the vessel were o rdered to  the boats, and 
those on the subm arine made prepara tions to 
s ink  the vessel, b u t before they accomplished 
th is  they became a la rm ed a t the approach of 
tw o B r it is h  p a tro l boats and le f t  the vessel.
The crew were then in  th e ir  boats some way 
off. The p a tro l boats then came up, b u t the 
crew o f the n e u tra l vessel refused to  re tu rn  to 
her, and the p a tro l boats stood by and u lt im a te ly  
tow ed the  vessel in to  F a lm o u th . The officers 
and crews o f the  p a tro l boats the.n in s titu te d  
proceedings fo r  salvage against the  n e u tra l ship 
and he r cargo, b u t d id  n o t prosecute the c la im  
against the cargo on asce rta in ing  its  ow nership .
On the  he aring  o f the salvage action the 
defendants a lleged th a t i t  was p a rt o f the d u ty  
o f the p a tro l boats to  save the  a llie d  cargo fro m  
a Avar risk , and th a t, as the saving o f the ship 
was on ly  inc id e n ta l to  the  saving o f the  cargo, 
no salvage Avas payable. H e ld , th a t, assuming 
the  p la in tiffs  were under a d u ty  to  salve the 
cargo, they were under no d u ty  to  salve the 
vessel. T h a t be ing  volun teers and h a v in g  saved 
the ship fro m  bo th a m a ritim e  and w ar p e r il, 
they were e n title d  to  salvage, and th a t bo th  the 
m a ritim e  and Avar r is k  should be considered 
in  a r r iv in g  a t the  am ount to  be awarded. 
(H i l l ,  J .) The C a rr ie  ..............................................  321

5. Services rendered by the officers and crews of 
vessels in  H is  M a je s ty 's  navy—M a tte rs  *o be 
considered in  m a k in g  an aw ard— R espons ib ility  
fo r  em ploy ing  the p ro p e rty  o f H is  M a je s ty - - 
P ersonal r is k  in cu rre d  by the salvors—Personal 
efforts and s k i l l  necessary to p e rfo rm  the 
service.— A  Spanish steamship ran  ashore in  
the Thames E s tua ry . Several vessels in  H is  
M a je s ty ’s navy came up and tow ed a t the 
vessel, and she Avas u lt im a te ly  go t o ff. In  an 
action fo r  salvage b rough t by the  commanders, 
officers, and crews o f the sa lv ing  vessels to  
recover salvage, i t  Avas a d m itte d  by the 
defendants th a t the  services were salvage 
services. H e ld , tha t, in  a w a rd ing  salvage to 
the commanders, officers, and creAvs o f vessels 
in  H is  M a je s ty ’s navy, the re spons ib ility  taken 
by the officers in  em p loy ing  the p ro p e rty  o f H is  
M a je s ty  on such a service, the personal risks 
ru n  by the  salvors, and the Avork and s k il l 
necessary to  p e rfo rm  the service, were the 
m atte rs to  be cons ide red ; th a t, though the 
services in  the case Avere a d m itted  to be salvage, 
yet, as the  w o rk  done Avas no h a rd e r and no 
m ore dangerous than  the w o rk  the salvors 
w ou ld  be o rd in a r ily  engaged on, the aAvard 
should no t be a la rg e  one. (S ir S. Evans, P  )
The G o r l i i  .............................  ....................................... 28’2
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6 r i m e i i h . ° Z d  tUS ~ T u 'J demised to C ro w n -
r iv a g e  ea T n ïd - “ V , ;  re^ eâ- - R ig h t to 
t in ie s t , , ■< «  , be longing to H is
58 V in t ~ M e™.hant S h ipp in g  A c t  1894 (57 &  
(Srri> \  4’ S' 557—M e rchan t S h ip riin a
Thl T<] i ct 1916 <6 *  7 5, c. 41), I T -
A d m ir n U dantSi u tUg was re9u is itioned by the 
kn™ a ty  r ^ n tbe term s o f the ch a rte r-p a rty  
to  pav whereb5r .th e  owners undertook
excent fol* WaP 8’ Jp i?uVlsI?nsi and a11 expenses, 
borne lÎ, ^ ° a Aaind o t}le r  fu e l> w h lch  were to  be 
insure lbe  A d m ira lty . The owners were to  
A d l ? , P a lnst aI1 m a rine  risks, b u t the 
A d m ira lty  were to  be lia b le  fo r  a ll w a r risks.
Suh-ee, agf i  Was *?■ be for, the owners’ benefit, 
the k^, l ' enti y{.-aS £be resub o f correspondence, 
te rm , îp î  h lre  " as alte/ ed fro m  gross to  ne t 
tn  « j  • 6 new term s o f re qu is ition  am ounted 
t n „ . . ‘1S? o£ th,e to g  to  the A d m ira lty . The 

g was to  be a t the absolute disposal and under 
ne com plete con tro l o f the A d m ira lty , who were 

as „ f / V 11 nsks—both w a r and m a rine— as w e ll 
I f  f t !  17° exPenses o f the tug , crew, and stores, 
h iro  t l ig  ,was o ff w o rk  fo r  any  reason, the 
A  to  be pa id  ju s t  the same. The tu g  was 

mmissioned as one o f H is  M a je s ty ’s ships, the  
anH u be?a™e a lie u te n a n t in  the R .N .V .R ., 
l ln -f e and o th e r members o f the crew wore 

n ito rm s (p rov ided by the A d m ira lty )  according 
W hn r ,,ra  ai?d were Pa id  b y  the A d m ira lty . 
Posse - the defendants’ tu g  was thus in  the 
possession o f the A d m ira lty  she earned 45001. as
her UnT’v.a t l0AnJ £° r  salvaffe services rendered by 
dooi A d m ira lty  Commissioners c la im ed a
rp £ !ara tlo r} th a t they were e n title d  to  the 
o m unera tm n so earned. H e ld , th a t the effect 
th« • an&e ° f  basis o f h ire  was to tra n s fe r 
to  f a i*° .an7  sa v̂aSe aw ard fro m  the owners 
* j  e A d m ira lty , who he ld the tu g  on demise. 
VV, lu S w h ich  is on tim e  cha rte r to  the A d m ira lty  

«en the ch a rte r-p a rty  is by w ay o f demise is 
lu g  w hich belongs to  the A d m ira lty  fo r  the 

o f +i°Se* ÿ  M é c h a n t  S h ip p in g  A c t 1894 and 
anrl M e rchan t S h ipp in g  (Salvage) A c t 1916 
am t “ ®re ‘ ore ^ e  A d m ira lty  are e n title d  to the 

oun t awarded fo r  salvage services rendered 
8^ ch tugr* (Bailhache, J .) A d m ira lty  Com-

j  *sstoners v. Page and others ..................................  360
rj,.eQUlsitio n e d  tug— Tug demised to C row n—
, » \ e b a r te r —Services rendered— R ig h t to 

la g e  earned— “  S h ip  be longing to H is
ca o jesty  ” — M erchan t S h ip p in g  A c t 1894 (57 & 

tc t\  c‘ ^0), s. 557— M erchan t S h ip p in g
rT h A 9Î ) Ac t  1916 (6 & 7 Geo• .5, c. 41), 5. 1.— 

e defendants’ tu g  was requ is itioned by the 
m ira lty  on the term s o f the ch a rte r-p a rty  

to  ° Wn af  99, whereby the owners undertook 
n Pay fo r  a ll wages, p rovis ions and a ll ex- 
fv nseJ- except fo r  coal and o the r fue l, w hich 
WpFe î °  • e hom e by the  A d m ira lty . The owners 
a j Fe.t °  m sure against a ll m a rine  risks, b u t the 
A ï im  1 ty  were t °  he liab le  fo r  a ll w ar risks.
Sub 8a vaSe was to  be fo r  the ow ners’ benefit, 
th  DSi®(f l?enB y, as the  resu lt o f correspondence, 
te r ^asis h ire  was a lte red fro m  gross to net 

was requ is itioned upon term s 
a j 1 . am ounted to  a demise o f the  tu g  to  the 
Dnaîîlra  *?* ^  was to  he a t the  absolute dis- 
A d, • a, under the com plete con tro l o f the 
ar»Hm r  -y » wh °  were to  bear a ll risks— both w a r 
t „  m a rine— as w e ll as a ll the  expenses o f the 
fo r crew > and stores. I f  the  tu g  was o ff w o rk  
8a any rcason, the  h ire  was to  be pa id  ju s t the 

e- fh e  tu g  was commissioned as one o f H is  
in  l esty  8 ®hips, the  m aster became a lieu te nan t 
0f , ,e B .N .V .R ., and he and the o the r members 
A d 1 * iCrevv wore un ifo rm s (p rov ided by the 
i ^ . ^ l t y )  accord ing to  th e ir  w ork , and were 

hy the  A d m ira lty . W h ile  the  defendants’ 
she WaS ™ us *n possession o f the  A d m ira lty  
sen ,earned 4500^. as rem une ra tion  fo r  salvage 

*ces rendered by her. The A d m ira lty  Com 
en tiH °rierS c^a^med a dec la ra tion  th a t they were 
tha t rem une ra tion  so earned. H e ld ,
« v , t t le . tu g  was fo r  the tim e  be ing a vessel 

°n g in g  to  H is  M a je s ty  ”  w ith in  the mean-
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in g  o f sect. 1 o f the M e rchan t S h ipp in g  
(Salvage) A c t 1916 ; th a t a • ship taken on the 
above-m entioned term s was e ffec tua lly  demised 
to  the C row n ; and th a t the A d m ira lty  Comm is
sioners were the re fo re  e n title d  to  the  am ount 
aw arded fo r  the salvage services rendered by 
the vessel, the defendants as the owners the reo f 
h a v in g  no c la im  to  any p a r t  o f the  salvage 
moneys. The Sarpen  (13 Asp. M a r. L a w  Cas 
37,°i 414 L - T . Rep. 1011; (1916) P . 306) con
sidered and app lied . Decision o f B a ilhache J . 
(sup., p. 360; 119 L . T . Rep. 338) a ffirm ed. C t. 
o f A pp .) A d m ira lty  Commissioners v. P age ;
The C onqueror ......................................  ’ 394

See C arriage  o f Goods, Nos. 22, 35— See M a rin e  
Insurance, N o. 17.

S A L V A G E  O F T O R P E D O E D  S H IP .
See C arriage  o f Goods, N o. 32.

S A N K E Y , J.
See C arriage  of Goods, N o. 43— M a rin e  Insurance, 

N o. 17— Value.

S E A  R O U T E  C A R R IA G E .
See C arriage  of Goods, N o. 3.

S E A M A N .
1. Seam an’s ra tions— P o rtio n  unconsumed a t end 

o f voyage—A p p ro p ria tio n — Ownership— Larceny  
—Mens Tea— M erchan t S h ip p in g  A c t  1906 (6 
E dw . T, c. 48), s. 25.— D u rin g  the  course o f a 
ce rta in  voyage a mess o f seamen in  the  steam
ship M .  agreed am ongst themselves n o t to  con
sume the whole o f the  ra tions  served ou t to 
them  in accordance w ith  the p rov is ions o f 
sect 25 o f the M e rchan t S h ip p in g  A c t 1906 
(6 E dw . 7, c. 48), b u t to  save a p o rtio n  and take  
them  home a t the end o f the  voyage. W hen the 
ship re tu rned  to  p o rt the  a p pe llan t took h is 
share o f the unconsumed ra tions, and on leav ing  
the dock, when challenged by the  po lice, denied 
th a t he had any sh ip ’ s stores o r con traband 
goods in  h is possession. H is  bag was searched 
and ce rta in  tin s  o f m ilk  and m arm alade were 
found, w hich fo rm ed a p a r t  o f the ra tions  w hich 
had been served ou t d u r in g  the voyage w hich 
had ju s t been com pleted. The a p p e lla n t ex
p la ined  th a t he had saved up the ra tions d u r in g  
the  voyage. The a p pe llan t was charged w ith  
larceny o f goods the  p ro p e rty  o f h is em ployers 
the  steam ship com pany. T h e  learned m ag is
tra te  was o f op in ion , upon the  evidence, th a t 
the re  had been no c la im  o f r ig h t on the p a r t  o f 
the appe llan t, and th a t good fa ith  had been 
negatived by  the a p p e lla n t’s conduct. H e  also 
was o f op in io n  th a t, a lthough i t  had no t been 
proved th a t the steamship com pany had given 
any notice th a t unconsumed ra tions were no t to 
be taken ashore, the  a p pe llan t was w e ll aware 
th a t the  practice  was d isapproved o f by the 
steamship com pany. H e  convicted the  appe l
la n t. H e ld , th a t the  f in d in g  o f the  learned 
m a g is tra te  as above set ou t was n o t suffic ient to 
establish mens rea  on the  p a r t  o f the  appe llan t, 
and th a t the conv ic tion  m ust be quashed. H e ld  
by Shearman, J ., th a t under sect. 25 o f thé 
M e rchan t S h ip p in g  A c t 1906 the food to  be sup
p lie d  to  seamen was in tended fo r  consum ption 
on the voyage, and th a t i f  any p o rtio n  o f i t  
rem ained unconsumed i t  was the  p ro p e rty  o f the 
shipow ner and no t o f the  seaman, even though 
i t  had been served ou t to  h im . (D iv is iona l
C ourt.) M o rg a n  v. C a ld w e ll .................................. 437

2. E ngagem ent —  S ig n in g  a rtic le s  —  “  L a w fu lly  
engaged ” — N e g le c lin g  to fo in  sh ip— Offence—  
M erchan t S h ipp in g  A c t 1894 (57 &  58 Viet, 
e. 60), s. 221— Defence o f the R ealm  R egu la tions  
Consolidated  1917, sect. 393.— A  person who, 
ha v in g  engaged to  serve on board a p a rtic u la r 
vessel, fa ils  to  jo in  his ship, is g u il ty  o f an 
offence under sect. 39a o f the  Defence o f the 
R ealm  R egu la tions C onsolidated 1917, although» 
he has no t signed artic les  under the M e rchan t
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S h ipp in g  A c t 1894. The respondent, a seaman, 
entered in to  an agreem ent w ith  the  agent o f 
the owners o f a ce rta in  steamship stationed at 
a p o r t in  the n o rth  o f Scotland and d u ly  
requ is itioned by the A d m ira lty , whereby he 
undertook to  proceed fro m  L . on a ce rta in  date 
to  the named Scottish p o rt. A t  the tim e  o f 
en te ring  in to  the agreem ent he signed a docu
m en t under which, a fte r p rom is ing  to  s ta rt by  
a ce rta in  t ra in  fro m  L ., i t  was s tipu la ted  th a t 
a rtic les  should be signed when the respondent 
had go t on board the steamship. The respon
dent never le f t  L . and never jo in e d  the ship.
On an in fo rm a tio n  be ing la id  against h im  
under sect. 39a o f the  Defence o f the  R ealm  
R egu la tions, i t  was contended on h is beha lf 
th a t, as he had no t signed artic les  in  accordance 
w ith  the  requirem ents o f the M e rchan t S h ipp in g  
A c t 1894, he cou ld n o t be convicted, as he had 
never been “  la w fu lly  engaged ”  w ith in  the 
m eaning o f th a t A c t. The m ag is tra te  before 
whom the case was heard was o f op in ion  th a t 
the re  had been no la w fu l engagement inasmuch 
as no sh ip ’s a rtic les  had been signed by the 
respondent,, and he the re fo re  dismissed the 
in fo rm a tio n . H e ld , th a t the learned m ag istra te  
was w ro n g ; th a t a lthough the respondent could 
n o t have been forced to  proceed to  sea unless 
he had signed artic les, he was nevertheless 
g u ilty  o f an offence against the  Defence o f the 
R egu la tions C onsolidated 1917 in  th a t he was 
“  la w fu lly  engaged ”  w ith in  the  m eaning of 
sect. 39a o f the regu la tions when he entered in to  
the agreem ent w ith  D ., and th a t the  case m ust 
be re m itted  to  the  m ag is tra te  w ith  a d irec tion  
to  convict. (D iv . C t., D a rlin g , A vo ry , Shear
m an, JJ .) Hates  v. B ro w n  ......................................  164

3. D esertion o f seaman — M eaning  of “  le ft  
b e h in d ”  —  M e rch a n t S h ip p in g  A c t 1906 
(6 E dw . 7, c. 48), s. 28.—The respondent was 
m aster o f a B r it is h  sa ilin g  ship, one o f the 
crew  be ing a seaman named G., who had signed 
artic les  a t D u b lin  on the 5 th Feb. 1915. G. 
deserted the ship a t N ew  Y o rk  on the 25th 
M a y  1915 and d id  no t re jo in  her d u rin g  the 
voyage. The ship a rr ive d  a t B r is to l on the 21st 
A ug . 1916 and the  o ffic ia l log  book contained 
an e n try  re co rd in g  the desertion o f the seaman, 
b u t contained no statem ent o f the am ount due 
to  h im  on account o f wages a t the tim e  when 
he deserted the vessel. On a summons against 
the  respondent, under sect. 28 o f the M e rchan t 
S h ip p in g  A c t 1905 fo r  fa il in g  to  en ter in  the 
o ffic ia l log  book as soon as m ig h t be a state
m en t o f the am ount due to  G., a seaman le f t  
beh ind  ou t o f the B r it is h  Isles, on account of 
wages a t the tim e  when he was le f t  behind, i t  
was contended fo r  the prosecution th a t a sea
man who deserted his ship a t a p o rt ou t o f the 
B r it is h  Isles and was n o t b ro u g h t away fro m  
such p o rt by such ship was a seaman “  le ft  
beh ind  ”  ou t o f the  B r it is h  Isles w ith in  sect. 28 
o f the A c t, and i t  was contended fo r  the 
respondent th a t a deserting seaman who had 
jo ine d  another vessel and had le f t  the p o rt 
where the desertion took place w h ils t the vessel 
s t i l l  rem ained in  p o rt cou ld no t be described 
as a seaman “  le f t  beh ind .”  I t  was proved 
th a t the  ship had rem ained in  p o rt a t least 
several days a fte r the desertion, and th a t p ro b 
ab ly  the seaman had jo ine d  another vessel and 
possib ly was on his w ay to  E ng land  before the 
respondent’s ship le f t  N ew  Y o rk . The justices 
dismissed the summons, h o ld in g  th a t the re  was 
no evidence th a t the  seaman had bqpn le f t  
beh ind b u t th a t the re  was every reason to 
be lieve th a t he had gone to  sea m  another 
vessel lea v in g  the respondent s ship behind 
H e ld  th a t the w ords “  le f t  beh ind  included 
a deserting seaman as to  whose movements the 
m aster m ig h t have no knovvledge, and the  case 
m ust be re m itte d  to  the  justices to  be dea lt 
w ith  acco rd ing ly . (D iv . C t. D a r lin g  A vo ry , 

*Sankey, J J .)  Colboum e and anothe r v. ^  
Lawrence  ......................................................................

PAGE
4. C la im  by seamen fo r  wages—C la im  by m aster 

fo r  disbursem ents—C la im s p a id  by s tranger—- 
Discharge o f lie n — A c tio n  in  rem  by those who 
had satisfied the liens of the m aster and sea
m an.— The owners o f a steamship who were 
res ident in  N ew  Zealand sold her th roug h  
the  agency o f a f irm  in  th is  co u n try  to  persons 
resident in  th is  coun try . The steamship when 
sold was in  N ew  Zealand, and under the 
con trac t o f sale was to  be de live red  in  N ew  
Zealand. On he r a r r iv a l in  th is  cou n try  the 
m aster and crew were owed sums fo r  wages.
The o r ig in a l owners, who had undertaken to 
engage a crew, were asked to  pay the sums due 
to  the crew, b u t fa ile d  to  do so, and the f irm  
who had acted as th e ir  agents fo r  the sale o f 
the  steamship p a id  the  necessary sums. S h o rtly  
a fte r the  a r r iv a l o f the  steamship in  th is  country , 
and w h ile  the agents fo r  the  sale o f the  steam
ship were p a y in g  the  sums due fo r  wages and 
disbursements, the  steamship was resold by  the 
o r ig in a l purchasers, and was again  resold before 
the agents o f sale fo r  the o r ig in a l owners issued 
a w r i t  in  rem  and arrested the vessel, seeking 
to  recover the  sums advanced to  pay the  wages 
and disbursements. H e ld , th a t persons who 
advance money to  pay the masters disburse
ments and seamen’s wages w ith o u t g e ttin g  the 
p ro tec tio n  o f an o rd e r o f the cou rt when do ing 
so do no t get the benefit o f the m a rit im e  lien ' 
w h ich  the  m aster and seamen had. Observa
tions on the question w hether an assignment of 
a debt supported by  a m a rit im e  lie n  acts as 
an assignment o f the  lien . (H i l l ,  J .) 1 he
re to n e  ..............................................................................
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V A L U E .
C h a rte r-p a rty  —  T.99 —  S h ip  requ is itioned  by 

Governm ent— L ia b i l i t y  fo r  loss by enemy action  
—  M ean ing  o f “  ascertained va lue .”  —■ The 
c la im ants, the  L lo y d  B eige (G reat f B r ita in )  
L im ite d , a B r it is h  com pany under B e lg ian  S tate 
con tro l, were the  owners o f the  steamship P ., a 
B r it is h  vessel, w h ich  they purchased on the 30th 
M a y  1916 fo r  129,5001. The P . was then  under 
re q u is ition  to  the  B r it is h  G overnm ent, under the 
ch a rte r-p a rty  know n as T.99, w hereby the 
G overnm ent un dertook to  pay to  the  owners the 
“  ascertained va lue  o f the steamer a t the  tim e  
o f he r loss,”  i f  caused th ro u g h  enemy action.
The P . was lost by  enemy action  in  N ov . 1917, 
w h ile  s t i l l  under such re qu is ition . H e r va lue a t 
th a t date in  the  B r it is h  m a rke t was 111,0001. As 
the  owners were under B e lg ian  con tro l they 
w ere p ro h ib ite d  by regu la tions under the  D e
fence o f the R ea lm  A c t fro m  purchasing  another 
vessel in  the  B r it is h  m a rke t to  replace the P.
T h e  p rice  in  the  n e u tra l m a rk e t was a t the  ra te  
o f 651. pe r ton . The owners contended th a t, as 
they were p ro h ib ite d  fro m  purchasing  in  the  
B r it is h  m a rke t, they cou ld  o n ly  replace the P. 
by the purchase o f a vessel in  the  ne u tra l 
m a rke t a t 651. pe r ton , w h ich  fo r  a vessel o f 
s im ila r  size w ou ld  am ount to  432,9001., and they 
c la im ed th a t th is  sum was the ascertained va lue 
o f the vessel a t the t im e  o f he r loss; a lte rn a 
t iv e ly  they c la im ed the  sum o f 129,5001., w hich 
was the  o r ig in a l purchase p r ice  o f the vessel.
T h e  C o n tro lle r contended th a t the  “  ascertained 
va lue  ”  a t the t im e  o f the loss was the  va lue  o f 
the  vessel in  the  B r it is h  m a rke t. The um p ire  
uphe ld  the  C o n tro lle r ’ s con tention and aw arded 
the  sum o f 111,0001. H e ld , th a t the  u m p ire ’s 
aw ard  was r ig h t, the “  ascertained va lue ”  a t 
the  tim e  o f the  loss be ing  the  va lue o f the  vessel 
in  the  B r it is h  m a rke t. (Sankey, J .) S h ip p in g  
C o n tro lle r  v. L lo y d  Beige  (G reat B r ita in )  
L im ite d  .......................................................................... 565
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Casts ürptfr before aitïr jkterminrir fir tty  Superior Courts
R E L A T IN G  TO

M  A  E I T I M E  L A W .

_ ^ o f L.J E b b w  V a l e  St e e l , I k o n , & C o a l  Co . L im . v . M a c le o d  & Co. [H . of  L .

S o u s e  o f  L o r i s *

(B  an<̂  ^ arc^ 1®« 1917.
®fore Lo rds B u c k m a s t e r , D u n e d in , P a r k e b  
„  W a d d in g t o n , Su m n e r , and W r e n - 
b URY.)

L bbvt Y a l e  St e e l , I r o n , a n d  C o a l  Co m p a n y  
L im it e d  v . M a c le o d  a n d  Co. (a)

° n  a p p e a l  f r o m  t h e  c o u r t  of  a p p e a l  in
„  ENGLAND.

°8^J/tC^ ~ ^ ar— ®a^e ° f  ore—Stoppage, at mine—  
e«er* right to cease to supply— Exception sus

pending liab ility— “ Affection ” clause —  Con
struction of.

^jr00 contracts made respectively in  March and
0 0B- 1914 the respondents agreed to supply the 
PPeUants with a certain quantity of iron ore

1 ° * a particular mine in  Spain by monthly 
8 alments. Each contract contained a sus- 
»8ovy clause, providing that in  the event of

0(,ar■ reslraint of princes or Government, or other 
bu^TrenCeS beyond the personal control of the 

° r  te,bter, affecting (in te r alia) the mine at 
cont f^e ore was ^tended to be worked, the 

ract should at the option of the party affected 
th “usPended, wholly or partially, according to 
cor,?*ten*‘ ° f  cause or occurrence during the 

.^nnance. In  consequence of the war the 
inj eowners tost the German market, and as the 
clo e,? j 0w d̂ not be worked at a profit they were 
bu th down, and notice of suspension was given 
y ine respondents to the appellants under the 

ln ‘ UaPensory clause.
tion ath*°in ^  aPPellants c la im ing a declara- 
Slt r J ke resPondents were not entitled to 

Held th ™e °Pern ti°n  o f the contracts, 
a l t h n l  mine was ° f fected by the war 
w ith  n  bhere had been no physical interference 
Were t l i w a rWec operations, and the respondents 
the tlleref ore entitled to give notice suspending 
ntin h i '1 rac ŝ u n t il such time as the supplies

AppÏÎOn ^ owr  ̂° f  Appeal affirmed. 
of thoL/T>̂  Colliery Company from a decision 
W arrin „ t°UrT ° }  A PPea‘ (Lord Reading. C.J., 
a deeio^ ° n * L  an<l  Lnsb, J.) which affirmed 
OonVi ° f  Bailhache< J. in the Commercial

f jli
in w® “Ppollants carry on business at Ebbw Yale, 

—  Moutbsbire, The respondents carry on

V r .  hy w - E - R s id , Eaq., B trriite r-a t-La w .
y OL. X IV . ,  2 .  S.

business as iron ore merchants and importers in 
Glasgow, and they had a branch house at Bilbao. 
Before the outbreak of the present war the appel
lants entered into a contract with the respondents 
to purchase from them 15,000 tons of Axpe- 
Arrazola calcined spathic iron ore, to ba delivered 
at the appellants’ wharf at Newport, Mon., as 
ordered, in equal monthly quantities, from M ay  
1914 to Sept. 1914, according to mutual arrange
ment. B y the second contract, entered into after 
the commencement of the war, the appellants 
purchased from the respondents a further 10,000 
to the same ore, deliveries to follow the first con
tract at the same rate.

Each of the contracts contained the following 
strikes clause:

In the event of war, restraint of princes or Govern
ments, revolutions, c ivil commotion, imminent hostili
ties, blockade of shipping or delivery ports, accidents, 
strikes, lock-outs, political disturbances, riots, epidemics, 
quarantine, fire, frosts, floods, snow, the act of God, 
perils and dangers of the seas and of navigation, 
explosions, negligenoeof pilot, master or seaman, delays, 
interruptions, or stoppage of work through failure of 
usual' coal Bupply, force majeure, breakdowns of 
machinery, or other occurrences beyond the personal 
control of the buyer or seller, affecting the mines, 
ships, railwajs, docks, wharves, furnaces, or works, 
from, by means of, or at which the ore is intended 
to be worked, eonveyed, received, smelted or manu
factured, this contract shall, at the option of the 
party affected, be suspended, wholly or partially, 
according to the extent of the cause or occurrence 
during the continuance thereof. Any doubt, difference, 
or dispute to be settled by arbitration.

In  the summer of 1914, owing to a strike, the 
appellants’ furnaces had to be damped down, 
and they were unable to take delivery under the 
first-mentioned contract. No question, however, 
arose in this appeal with regard to this delay in 
delivery, and the second contract was entered into 
in Nov. 1914 to follow on the first. During Oct. 
and Nov. 1914 and Jan. 1915 slightly less than 
8000 tons of ore were in all delivered. In  Jan. 
1915 the respondents had in “ bings ” at Bilbao 
about 14,000 tons of this ore available for 
delivery, and they chartered a vessel— the steam
ship Juan of a carrying capacity of 2000 tons—  
to make nine consecutive voyages to fulfil the 
contract under which some 17,000 tons had to be 
delivered.

In  Feb. 1915 the mine was closed down owing 
to the effect of the war upon its financial position 
by shutting out the German market, and there 
was also an extraordinary rise in freight owing

B
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to the shortage of shipping consequent on the 
war. The respondent, on learning of the stop
page of the mine, gave notice to the appellants 
that in consequence of the European war and 
the abnormal position thereby created they sus
pended the contract. The appellants then com
menced these proceedings, claiming a declaration 
that the respondents were not entitled to suspend 
the operation of the contracts. In  justification 
of the suspension the respondents relied upon 
(a) the stoppage of the mine ; and (6) the shortage 
of shipping and consequent rise in freights.

Bailhache, J. and the Court of Appeal held 
that the war was the effective cause of the stop
page of the mine, and on that ground the sus
pension was justified.

The plaintiffs appealed.
Sir John Simon, K .C . and Leslie Scott, K .C . 

(Michlethwait with them) for the appellants.—  
The courts below were wrong in dismissing the 
action. Whatever happened at the mine could 
not give the respondents a right to suspend 
under the contract, for the performance of the 
contract was not thereby affected within the 
meaning of the clause. The power to suspend 
only comes into operation if  the deliveries were 
delayed by the war as the causa causans of the 
delay, and then only to the extent of such delay. 
Bailhache, J. and the Court of Appeal both held 
that the respondents could not succeed on the 
ground that i t  was advisable for financial 
reasons to close the output of the mine, or by 
reason of the shortage of shipping and consequent 
rise in freight. Lord Herschell in The Xantho 
(6 Asp. Mar. Law Cas. 207; 57 L . T. Rep. 701; 
12 A. C. 503, at p. 509), overruling Woodley v. 
Michell (5 Asp. Mar. Law Cas. 71; 48 L. T . 
Rep. 599 ; 11 Q. B. D iv. 47), explains the 
principle of the doctrine of causa proximo, and 
that doctrine has no application here. Even 
assuming that the war was an approximate cause 
of the stoppage of the output of the mines, 
nevertheless the sellers had a large supply of 
this ore stored in binge awaiting shipment, and 
they should have allocated the stock in hand 
towards the contract.

Roche, K .C . (Ti. A. Wright with him) for the 
respondents.— The clause relied on by the respon
dents is an affection clause, and cannot be turned 
in a preventive clause. The war was an event 
affecting the mines. I t  was not necessary for 
them to show that they were totally prevented 
by such event from making further deliveries. 
I t  was enough to establish the fact that they were 
substantially affected in the performance of the 
contract by such event and stoppage. [H e  was 
stopped.]

•The House, having taken time, dismissed the 
appeal.

Lord B u c k m a s te k .— T he appellants in this 
case are a coal, steel, and iron company, carrying 
on business at Ebbw Yale, in the county of Mon
mouth, and the respondents are a firm of iron ore 
merchants, having their chief place of business 
at Glasgow, and a branch house at Bilbao. The 
business of the respondents is to import ore into 
the United Kingdom, partly to satisfy contracts 
already made and partly to store and sell as 
opportunity offers. One special class of ore in 
which they deal comes from a mine in Spain,

situate about th irty  miles from Bilbao, called the 
Axpe Arrazola Mine, and it  was with the ore 
from these mines that the present dispute is 
concerned.

On the 16th March 1914 the respondents 
contracted with the appellants for the sale to 
them of 15,000 tons of this ore to be delivered by 
monthly deliveries from May to September 1914, 
ex steamer, at one of the appellants’ wharves at 
Newport. The contract contained special pro
visions as to the size of the steamer by which 
delivery was to be made, but in the view that I  
take of this matter, those provisions are imma
terial. The last clause of the contract was a 
clause entitling either party in certain events 
wholly or partially to suspend the contract. I t  
is in these words : [H is Lordship read the clause 
set out above, and continued :]

In  order to give fu ll effect to the appellants’ 
argument it  will be necessary to examine the 
clause in detail, but a general consideration of its 
terms shows that the circumstances contemplated 
as giving rise to the option are not confined to 
matters which prevent the fulfilment of the 
contract. A  strike at the buyers’ works is one of 
the conditions enabling suspension, but this 
certainly does not prevent the contract being 
carried out, since the contract is completed when 
the ore is delivered at the appellants’ wharves at 
Newport.

On the 2nd Nov. 1914 a second contract was 
made between the same parties and in the same 
terms for the Bale of a further 10,000 tons of the 
ore. Delays took place in the deliveries under 
the first contract. I t  is not necessary to inquire 
into the cause of these delays. They were due to 
the action of the appellants, but i t  is no part of 
the respondents’ case on this appeal that that 
action constituted any breach of the contract. Ia  
Feb. 1915, owing to these delays, only 7980 tons 
of the ore had been delivered, consequently 7020 
remained for delivery under the first contract and 
the fu ll 10,000 under the second, making, in round 
figures, 17,000 tons.

The respondents had no control over the mine 
from which the ore was obtained. This was 
worked by a company which had very large trade 
transactions with Germany. Owing to the war, 
these trade relations were severed, and in conse
quence, on the 10th Feb. 1915, the mine was 
close down and all further deliveries ceased. Oa 
the 23rd Fob. 1915 the respondents accordingly 
served upon the appellants notice of suspension 
under the clause to which reference had been 
made. The appellants deny that circumstances 
had arisen which justified such a notice and the 
determination of this question is the only matter 
in dispute on this appeal.

The grounds upon which'the appellants support 
their case are these :

They say that at the time when the notice was 
served there remained at Bilbao in the respon
dents’ depot, or as it is described in the evidence 
“ in bing,” 14,000 tons of ore ; that the respon
dents had been able to charter a ship known as 
the Juan which would Batisfy the conditions of 
the contract as to size of the vessel and that they 
had control of this vessel for a time sufficiently 
long to enable them to tranship the whole 
14,000 tons.

These 14,000 tons, therefore, they say, the 
respondents ought to have delivered under the
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contract, and to th is  oxtent the war and stoppage 
fiuspe^'T116 did no t affect them so as to  ju s t ify

In  support of this contention they urge that the 
J P e.D1810n clause in the contract is to be read

Z?; ‘ °e following interpretations :
t  irst, that “ the event of war affecting the 

affp f a , means that the mines are actually 
t h f i ted - y bavoc ac<I  ravage of war, and that 
tho ay *n th0 mines were affected is in

present case too remote to be within the 
meaning of the clause.

«secondly, they contend th a t the whole clause 
f  y aP P ‘es 80 I a r as the fu tu re  ore to  be won 
« ?  tb ? mine is concerned, and th a t the phrase 
en,,- , tbe ore is intended to be worked ”  is
sat.;1 -en^ " ab w lrich the ore necessary fo r 
w o rt f “ tu re  deliveries is intended to  be

ed- F in a lly , they say th a t the respondents
sine E?i affected to  the extent o f the 14,000 tons, 
onyi.e , 686 were available fo r  sa tis fy ing  the 
t}. tracfc> and th a t the phrase “ to  the extent of 
o « cause o r occurrence,”  which lim its  the r ig h t 
th BSUspeE8i°n , means the extent to  which one of 
Pn , specified causes has in  fac t prevented the 

tra c t from  being performed, 
in am enable to  agree w ith  th is  in te rp re ta tion  
the single pa rticu la r, but, before considering 
the °  ause ’ n deta il fo r the purpose o f exp la in ing  
i t  »r naSuns wbich I*ave led to  th is  conclusion, 
n - . j 1  ̂ desirable to  state the circumstances 
at  B ilb Ŵ *Cb ^be tons had been collected

calni 01'dinary course of business, the ore is 
Bv fu- as soon as rt is recovered from the mine, 
a enn • j means a]I the moisture, of which there is 
h ro n rfi!tiable amount> is driven off. I t  is then 
bar 8at down by railway near to Bilbao, put into 
taken8t°n b̂e riyer and> in the ordinary course, 
steam tr01? tbe bar8es direct into the loading 
rearing’ i *s on^ . wken there are no steamers 
denno-i ° j  • ^  's Pot on land and is then
Purnr. ed T  a .bin?- Jt is obvious that for the 
that nS6 • 8atislying such contracts as those 
i t w n J ^ m ,?nestionin the present proceedings, 
to str>n be, tbe height of folly for the respondents 
Pellet t  *'bf  ore *n unI0ss they were com- 
raDi<ll * do 80‘ When so stored it  proceeds 
whinv, iv.t0 r0assimilate moisture. The price 
Per tbe r08Pondents pay for the ore is the price 
the n^ as delivered in the United Kingdom, while 
Present08 ^hioh they receive for i t  under the 
in eaok ®on r̂ac  ̂ is on a* certain percentage of iron 
the arc, 1 ' , Ifc follows, therefore, that to allow
cent t o absorb> as i t  W0H may do, from 7 per 
special 8 Pe r,C0nt. of moisture (a rate which,'in 
16 Bp,  case8> has been known to go as high as 
Would W u V  w°uld mean that the respondents 
tor tliQ ° tb be Pay in^ purchase price and freight 
receiv; ° ° nVeyance water across the sea, without 

Th n®’ .any money for the commodity. 
deD< w ! A  n? evidence that the 14,000 tons so 
ieSDonrl °  i  ad ever been> in the intention of the 
C0ntranf8 m,_aSsiRned to the satisfaction of this 
about i on W0re jn the habit of shipping
wQUlf5 ,00>000 tons of this ore a year. That they 
of con. aV0 been a t perfect liberty, without breach 
is 0o( ra0t> to deal with this ore as they pleased 
in. tbn „6a-7. *n dispute. There was no difference 
any o t f ° 81j 10n the ore at Bilbao from that of 
under t^1"- ePos*t of ore that they might have had 

eir control at Glasgow or elsewhere, and

there is nothing to show that they ever had 
assigned, even in their own minds, this ore in 
bing to the satisfaction of the appellants’ con
tract. Appropriation of the ore, in the sense of 
determining the legal right of the respondents 
to_ deal with the ore as they pleased, was only 
faintly argued, and is indeed incapable of being 
made the subject of serious argument.

In  these circumstances, I  am clearly of opinion 
in the first place that the mine was afEected by 
the war. There is nothing in the contract to 
lim it the war there mentioned to a war in which 
Spain or the United Kingdom shall be involved. 
There must, therefore, have been something in 
contemplation by the parties other than the 
physical interference with the mine due to war
like operations. There can, I  think, be no doubt 
that i f  anyone bad been asked why the mines 
had closed, he would have answered without 
hesitation that they bad closed owing to the war, 
and the answer would have been perfectly 
accurate.

The phrase “ at which the ore is intended to be 
worked” will not support the meaning for which 
the appellants contend. They say that the ore in 
the bing was “ the ore intended to be conveyed,” 
and that it was not affected by anything happen
ing to the mines, for it  had left the mine for 
good. How the case would have stood if  the 
sellers had evinced any intention, by giving notice 
or in some similar way, to satisfy the contract 
with that stock of ore pro tanto and not otherwise, 
need not be decided, for snch was not the fact. 
When the contract was made the “ ore intended ” 
was simply Axpe Arrazola ore, and nothing had 
happened to give the term a more limited 
meaning. The sellers were 6till freo to supply 
ore wholly and directly from the mine or wholly 
or partly from the bing as they chose. The real 
question therefore is were the respondents affected 
by what occurred ? They clearly were; for they 
were unable to obtain from the mine the deliveries 
on which they were entitled to rely for the 
satisfaction of the contract. I t  is no answer to 
this to assert that they could have satisfied the 
contract out of the material in stock. So, no 
doubt, to a large extent they could, but this 
would have prevented them from dealing with 
that store, as they were clearly entitled to do, by 
sale to other persons, it may be, at a better price 
and under more favourable terms ; it  is impossible, 
in these circumstances, to say that they were not 
affected parties.

There remains the consideration of the extent 
to which they were thus affected. The extent was 
measured by the cut-off of the whole of their 
future supplies. Had the mine only partially  
closed, it  might be that they would only, have 
been able to excuse delivery to the extent to 
which such partial cessation of output interfered 
with their receipts of ore, but as the whole source 
of their supply was stopped, I  think they were 
affected to the whole extent of their contract 
until such time as the supplies might recom
mence.

I  am, therefore, of opinion that the judgment 
of Bailhache, J. and that of the Court of Appeal is 
correct, and that this appeal should be dismissed 
with costs.

Lord Parker of Waddington desires me to say 
he has seen the judgment I  have just read and 
concurs with it.



4 MARITIME LAW CASES.

A p p .] L e y l a n d  Sh ip p in g  Co m p a n y  v. N o r w ic h  U n io n  F ig E  I n s u r a n c e  So c ie t y . [ A p p .

Lord D u n e d in .— I  agree. I  need only say I  
entirely concur in the judgment that has been 
delivered.

Lord Su m n e r .— I  have had an opportunity of 
considering the judgment in print, and agree 
with it.

Lord W r en  b u r y .— I  alao concur.
Solicitors for the appellants, Herbert Smith, 

O08S, King, and Gregory, for Colborne, Coulman, 
and Laurence, Newport, Mon.

Solicitors for the respondents, Botterell and 
Roche.

oJnjwme Court of |uirialurr.
COURT OF APPEAL.

Jan. 23, 24, 25, and Feb. 26, 1917.
(Before Sw in f e n  E a d y , B a n k e s , and 

Sc r u t t o n , L  JJ.)
L e y l a n d  Sh ip p in g  Co m p a n y  L im it e d  v . 

N o r w ic h  U n io n  F ir e  I n s u r a n c e  So c ie t y  
L im it e d , (u)

a p p e a l  fr o m  t h e  k in g ’s b e n c h  d iv is io n .
Insurance (marine)— Perils of the sea— Exception of 

“ consequences of hostilities”— Vessel torpedoed 
-r-Removal into harbour— Transfer to outer 
berth— Grounding— Loss— Liability of insurer.

The plaintiffs insured their vessel, the T., with the 
defendants against ordinary marine perils. The 
policy contained an exception clause by which 
“ consequences of hostilities” were excepted from  
its scope. The I .  was torpedoed near Havre. 
Although the vessel was badly damaged, the 
incoming water was kept under by the pumps, 
and she contrived to get into Havre Harbour. 
Bad weather during the night caused her to 
bump, and the harbour authorities, fearing she 
would sink in  the inner berth which she then 
occupied, directed her removal to an outer berth. 
When the tide fe ll the vessel grounded, and the 
additional strain caused her to make more water. 
Subsequent tides caused further damage, and 
the vessel ultimately became a total loss. In  
an action on the policy, Rowlatt, J . held that f 
the vessel was lost as a “ consequence of hos
tilities ” and hot through ordinary perils of the 
sea, and that therefore the defendants were not 
liable under the policy.

Held, that the torpedoing of the vessel was the 
proximate cause of the loss, the chain of causa
tion never having been broken from the time she 
was hit until she sank. The loss was a conse
quence of hostilities, and the plaintiffs could not 
recover on the policy.

Reischer v. Borwick (7 Asp. Mar. Law Cas. 493 ; 
71 L. T. Rep. 238; (1894) 2 Q. B. 550) followed.

Judgment of Rowlatt, J . affirmed.
A p p e a l  by the p la in tiffs  fro m  a decision of
Rowlatt, J., reported 115 L . T. R ip . 219.

The facts and arguments appear sufficiently
from  the judgm ents.

Leslie Scott, K .C . and W. N. Raeburn for the
plaintiffs. ___________ _

R. A. Wright (Adair Roche, K .C . with him) for 
the defendants. Cur adv vult

Feb. 26.—Sw in f e n  E a d y , L . J. read the follow
ing judgm ent:— The plaintiffs’ claim is for a 
loss under a tim9 policy of marine insurance 
upon the steamship Ika ria . The case was tried  
without a ju ry  ibefore Rowlatt, J., who gave 
judgment for the defendants, and the plaintiffs 
appealed.

The plaintiffs allege that the steamship sank 
and was lost through perils of the seas, being 
perils covered by the policy. The defendants 
deny this, and contend that the ship sank after 
and directly in consequence of being torpedoed 
off Havre by a German submarine, being a 
matter excepted from the policy by a warranty 
in the following fo rm : “ W arranted free of 
capture, seizure, and detention, and the conse
quences thereof, or any attempt thereat, piracy 
excepted, and also from all consequences of 
hostilities, or warlike operations, whether before 
or after declaration of war.”

On the 30th Jan. 1915, during the currency of 
the policy, the ship was on a voyage from South 
America to Havre and London with a cargo of 
sugar, cocoa, coffee, bran, and hides. When about 
twenty-five miles north-west of Havre the vessel 
was stopped to await a pilot just before ha If-past 
twelve (noon). Suddenly the captain and chief 
officer saw approaching the ship the wake of a 
torpedo, about 30ft. away forward of the port 
beam, and almost immediately a great explosion 
occurred, the torpedo having struck the vessel 
on the port side abreast of No. 1 hatch. A  large 
hole was made there in the aide of the vessel, 
3 15 metres wide and 2 6 metres high, 4ft. below 
the water-line in her then trim  ; a huge column 
of water was sent up, which fell on deck and burst 
out the bulwarks on the port side; numerous 
pieces of the metal of the torpedo fell on the 
deck. The vessel began immediately to settle 
down by the head; according to the chief officer, 
they sounded and found No. 1 hold filled with 
water, some water in No. 2, and the forepeak 
practically half full. The captain ordered the 
boats out, and, as the vessel appeared to be sinking, 
he and the crew left the ship and boarded a tug 
which was close by. The weather was fine and 
the sea smooth. About an hour later the vessel, 
although much down by the head, appeared to 
have stopped sinking, and the captain with part 
of the crew again boarded her, and, with her own 
steam and the assistance of a tug and a mine
sweeper, reached the outer harbour of Havre 
about 9 30 p.m., and was berthed at the extension 
quay (Quai d’Escale) shortly afterwards. A t  this 
time the vessel was some 17ft. down by the head. 
Previous to the injury her draught was 23ft. 6in. 
forward and 23ft. 9in. a f t ; after the injury and 
when entering the harbour she was drawing 32ft. 
forward and 15ft. aft. She was drawing too much 
water to be able to proceed to the inner harbour 
or to enter a dry dock.

In  the meantime instructions had been given to 
the Salamander, a pumping steamer, to get up 
steam, and this vessel came alongside as soon as 
the Ik a r ia  was berthed at the Quai d’Escale, 
about 10.30 p.m., and commenced pumping at 
once, and continued to do so all night. Arrange
ments were also made with a Btevedore to bring a 
gang of men as soon as i t  was light on Sunday(a) Beyvrted by Ebw abd  J . M. CHAPLIN, Esq., B arris te r-a t-law .
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li ^© barge cargo forward in order to
on a n ^er‘ The stevedore’s gang commenced 
? Monday morning about 7.30, but. after dis- 

argmg some sixty tons of cargo, they were 
uered to cease work between 11.30 a.m. and 

°5B'. Saturday night a gale had sprung up 
6w nlncreased on Sunday; there was a great 
tc> ’ a.n<̂  pumping steamer was quite unable 
/¿ COtl̂ nUe ^er Pumping operations alongside the 
th "V t ’ s*alPs were bumping together, and, 

6 -iharia bumping against the quay, the pump- 
g connections were broken, and the weather 
as so bad that it  was impossible to continue 
mping. According to the master of the pump- 

fir*f si eatQer> their pumps gained on the water at 
out ”U*‘ afterwards, as rivets were coming 
tor Bb*P was opening where she had been
the^c ° e^’ an^ WaS Btra’ne<̂  by the swelling of

f  ^  *8 manifest from the evidence that the injury  
bniM.^® torpedo not only involved the collision 
of eacb but also extended to the bulkhead aft 
, P«o. 1 hold. There was considerable discrepancy 
thoW« m ^ 0  ship’s log and the engine log as to 
tb„,e®e° f  ° f  the ship’s pumps. The latter records 
tnaV ° n *b® day of the injury No. 2 hold was 
, ing water, with the ballast pump keeping it  

th<Tt i P U t b0 n fx ’; day (Sunday) the water in 
h°td was gaining on the pump; at 11 a.m. 
° f  water in No. 2 hold, at 1 p.m. 5ft. and 

8(.0r ris*ng. The deck log gives quite a different 
fhe uf  any case the water was rising in 
re .8bip, when about noon on Sunday she was 
] j ‘red to leave the Quai d’Escale. Between 
6D .a'm- and noon a conference of „ the port 

S’“ ® «8 of Havre took place, and it  was then 
to ] '"boro decided that i t  would be most dangerous 
Q * - 0 *  ship in a sinking condition at the 
barb ** ^ 8ca'e> at tbs entrance to the inner 
°bst Ur an<* docks, where if  she sank she might 
the fbo fairway and hinder the docking of 
Tbe 7 ] ritl.8b, »aval transports and supply ships, 
for ■i'?'* d’Bscale during the war is used entirely 
ordin itary purposes, and is not a berth for 
ther merchant ships— the vessel was placed 
With6 te? P °rar‘ iy» owing to her injured condition, 
Was a Vlew b° saving her if  possible. When it  
a“d t W  ^ at  salvage pumps had to leave her 
by tb a*: ber head had not been raised appreciably 
that be^h^0 ^*8Cbar8ed. the risk of her sinking at
the re , 6a n d *  * "

tbat l cargo discharged, the risk of her sinking at 
ther bertb was too great to allow of her remaining 
wher’ i.n d  sbe w as ordered to the Batardeau, 
hoon6fn 6 waa moored. The same Sunday after- 
recsrl a6,8b‘P took the ground forward as the tide 
abonf o’ ”ut  boated again with the rise of the tide 
grot,na P'111" Monday, the 1st Feb., the ship 
hood f - at  each ©bb, but floated again with the 
~Qd F ^ h ’ ® ar'y  on the morning of Tuesday, the 
Wav t f  tb® engine-room forward bulkhead gave 
andk e ®b‘P grounded, and did not float again, 

® became a total loss.Th a a total 1088•
losf ^ plaintiffs contended that the vessel 
- 1 by perils of
tra il

was
- . ------ — the sea; that the bulkhead

. ?n 1 and No. 2 hold remained substan- 
the th 'ni aCt  nnt‘ l the vessel broke her back after 
°win t grounding ; that the bulkhead gave way 
of t0 grounding and not from the pressure 
by r er upon i t ; and that she was finally wrecked 
Whilea?°n ° f  taking the ground at her forefoot 
case waer 8tern was water borne. The plaintifis’ 
erropg as ^ a t  the judgment of Rowlatt, J. was 

e°us, as the vessel grounded at her

anchorage in the outer harbour, near the break
water, and in consequence became a total loss; 
that such grounding was an ordinary peril of the 
seas, for which the defendants were liable under 
the policy.

In  cases of marine insurance it  is well settled 
that i t  is only the proximate cause which is to 
be regarded, and that an underwriter is not liable 
for any loss not proximately caused by the perils 
insured against. This rule is based, as Lindley, 
L .J . stated in Reischer v. Borwick (7 Asp. Mar. 
Law Gas. 193; 71 L . T . Rep. 238; (1894)
2 Q. B. 550), on the intention of the parties as 
expressed in the contract into which they have 
entered ; but the onus must be applied with 
good sense, so as to give effect to, and not to 
defeat, those intentions. The policy, with the 
warranty, effects an insurance against perils of 
the sea other than such perils of the sea as are 
the direct and im mediate consequence of hostilities 
or warlike operations. Where, in the case of a 
vessel at sea, sea water flows into her through an 
opening in such quantities that the vessel sinks 
and is lost, that is a loss through a peril of the 
sea. I f  the opening were made by a hostile shell, 
and in consequence the vessel fills and sinks, the 
loss would still be by a peril of the sea, but, being 
the direct and immediate consequence of hostilities, 
such a loss would not be recoverable under a policy 
in the form of the present one.

In  Hamilton, Fraser, and Co. v. Pandorf and Co. 
(6 Asp. Mar. Law Cas. 212; 57 L . T . Rep. 726; 
12 App. Cas. 518) the loss was through a peril of 
the sea, and none the less so because it  was a rat 
which made the hole through which the sea water 
entered and occasioned the damage. In  Dudgeon 
v. Pembroke (3 Asp. Mar. Law Gas. 393; 31 L . T. 
Rep. 31 ; 36 L  T . Rep. 382; L . Rep. 9 
Q. B. 581; 2 App. Cas. 284) there was a 
loss by perils ot the sea, and the unsea
worthiness of the vessel did not prevent the 
assured from recovering, as there was not any 
implied warranty of seaworthiness. In  Reischer v. 
Borwick (sup.), if  the policy had been against 
perils of the sea, with an exception of or warranty 
against damage received in collision with any 
object and the consequences thereof, the assured 
would not, in my opinion, have been entitled to 
recover.

As the policy against sea perils in the present 
case contained a warranty against all conse
quences of hostilities or warlike operations, the 
question arises, Was the loss, assuming it  to be 
by a peril of the Bea, the proximate consequence 
and effect of hostilities ? The facts show that 
the vessel was severely damaged by a torpedo, 
and that, although every effort was made to save 
her, she sank and was lost early on the th ird day 
afterwards. I f  to prevent her sinking she had 
been run ashore immediately after the accident 
and had become a total loss, the loss would cer
tainly have been the direct consequence of hos
tilities. Does it  make any difference that between 
two and three days were spent in abortive and 
unavailing efforts to save her? She was in 
imminent risk of sinking from the moment of 
being in ju red ; she was removed from the Quai 
d’Escal6 because of the evident risk of her sinking 
there ; she was unable to remain a t that quay, and 
never was able to reach and remain in any place 
of safety ; the fact that she was so much down by 
the head prevented her removal to the inner
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harbour; she had the choice of going outside the 
breakwater with a view to being beached, or of 
remaining within the outer harbour ; the latter 
was chosen, but, having regard to her draught, 
she was bound to ground at every tide at 
the place where she was moored, unless 
she could be considerably lightened and her 
draught lessened, which proved to be impractic
able. The risk of her grounding there was 
deliberately incurred as part of the salvage 
operations. The train of causation from the act 
of hostility to the loss was unbroken. She was 
never out of immediate danger from the time she 
was first injured to her final loss, and the efforts 
to save her were acts done by way of salvage. 
There was not any new intervening cause of loss 
after the injury by torpedo, no new casualty 
causing the damage. In  my opinion the judgment 
appealed from was right and should be affirmed, 
and the appeal dismissed.

B a n k e s , L.J , read the following judgm ent:—
In  this case the main ground upon which the 

appellants base their appeal is that the learned 
judge drew a wrong inference from the facts. 
They contend that he ought to have come to the 
conclusion that the proximate cause of the loss of 
the vessel was her taking the ground after she had 
been removed from the Quai d’Escale. They 
further contend that the learned judge ought to 
have come to the conclusion upon the evidence 
that the in jury to the vessel caused by the torpedo 
had ceased to be an actively operating source of 
danger from the moment the vessel was moored 
at the Quai d’Escale, and that what happened to 
her afterwards must be considered as a fresh cause 
of injury quite independent of what had happened 
previously. They further contend that the taking 
of the ground by the vessel under the circum
stances described in the evidence was quite 
sufficient to break her back even if she had not 
met with any previous injury from being torpe
doed. These contentions raise questions of mixed 
fact and law. So far as the questions of fact are 
concerned, I  entirely agree with the conclusions 
arrived at by the learned judge. The appellants’ 
case on the facts depends very largely upon their 
being able to establish that the bulkhead separat
ing Nos. 1 and 2 holds was left after the explosion 
of the torpedo in such a sound condition that the 
vessel would certainly have remained afloat after 
her removal from the Quai d’Escale had it  not 
been for her taking the ground in the way she did. 
I t  is not necessary to go through all the evidence. 
I t  is sufficient to say that I  cannot come to that 
conclusion. I  think that the presence of water in 
No. 2 hold directly after the explosion, the 
character of the explosion itself, the action of the 
harbour authorities, who evidently regarded 
the vessel as doomed, all tend to render 
the chief engineer’s account of the condi
tion of things as contained in his log more 
probable than that of the captain and chief officer. 
As a result of a careful consideration of all the 
evidence, I  have come to the conclusion that the 
view of the learned judge was right when he says 
that the loss of the vessel was due to two com
bined causes operating simultaneously— namely, 
the weakness of the bulkheads, the result of the 
explosion, and the taking of the ground by the 
vessel. In  other words, the learned judge finds 
th a t the injury caused by the torpedo was an 
actively continuing source of danger to the vessel,

which actually contributed in part to her loss. 
In  this conclusion of fact I  agree.

I  cannot agree with the appellants’ contention 
that, because the vessel had arrived at a place—  
namely, the Quai d’Escale— which would have 
been a place of safety had she been allowed to 
remain there, the case is therefore to be treated 
as though the vessel had arrived at a place of 
safety, or with the contention that in any decision 
upon the facts cf this case her removal from the 
quay must be treated as a point of fresh depar
ture, and that any injury to the vessel before that 
time must be excluded from consideration. The 
learned judge appears to me to supply a sufficient 
answer to these contentions when he says that 
you do not reach a place of safety unless you are 
allowed to remain there a sufficient time to ensure 
safety. Another answer might be supplied by 
treating the operations at the quay as salvage 
operations, which, owing to no neglect or default 
of the shipowner or his servants, could not be 
continued for a sufficiently long period to secure 
the safety of the vessel.

I t  was not disputed that in the view of the 
facts taken by Rowlatt, J. this case is covered by 
the authority of Reischer v. Borwiek (sup.). I t  was 
contended that the decision in that case could not 
be reconciled with Pirlc v. Fleming (6 Asp. Mar. 
Law. Cas. 554; 63 L . T. Rep. 413; 25 Q B. Div. 
396J and with other cases in which on claims on 
policies or on bills of lading the question of the 
proximate cause of a loss has been considered. I t  
may be that the Court of Appeal in Reischer v. 
Borwiek (sup.) took a certain view of the facts of 
that case which had not previously been discussed 
in other cases; but the authorities to which we 
were referred do not seem to me to be irreconcil
able. They may, I  think, be divided into classes. 
There is first of all the class where the loss com
plained of was the result of a cause not covered 
by the policy, though that cause was clearly con
sequent upon a cause which was covered by the 
policy. Pink  v. Fleming (sup.) is a good illus
tration of this class. The injury to the goods 
was the result of their being handled. This was 
the sole cause, and the proximate cause also, of 
the loss, though the necessity for handling the 
goods was consequent upon an injury to the vessel 
causen by perils of the sea. Another class of 
cases consists of those in which the policy con
tains no warranty or exception material to ba 
considered, and where, therefore, the only ques
tion is whether upon the facts it  can be said that 
the loss was covered by the contract. To this 
class of case the language of Willes, J. in Orill 
v. General Iron Screw Collier Company (2 Mar. 
Law. Cas. O. S. 362; 14 L. T . Rep. 711; L. Rep. 
1 C, P. 600, 611) directly applies. He says .- “ A  
policy of insurance is an absolute contract to 
indemnify for loss by perils of the sea, and it  is 
only necessary to see whether the loss comes 
within the terms of the contract, and is caused 
by perils of the sea; the fact that the loss is 
partly caused fcby things not distinctly perils of 
the sea does not prevent its coming within the 
contract.” Lord Herschell cites this passage 
with approval in The Xantho (6 Asp. Mar. 
Law Cas. 207; 57 L . T . Rep. 701; 12 App. 
Cas. 510). A  good illustration of this class of

Icase is afforded by Dudgeon v. Pembroke (sup.)- 
In  that case the vessel was unsea worthy, and was 
lost by perils of the sea because she was unsea-
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orthy ; bat, inasmuch as the policy was a time 
1 °  icy which contained no warranty of sea worthi
e s , the assured were held entitled to recover. 
a m ilto n , F ra s e r , a n d  Co. v. P a n d o r f  a n d  Co. 

t lr  i^ough p1* 1 actionon a bill of lading, may, I  
tu 0  ?0Dsic*ered as being in the same class, 

ejr lading in that case contained an
roeptwn of injury by rats, the same considera

te ri? 0 “ 111 have applied as, in my opinion, apply 
o a third class of cases— namely, those where the 

rn,Ilcy c°ntains some warranty of exception. 
fle present case falls within this class. The 
arranty is in these words: “ Free from all con
fluences of hostilities or warlike operations.” 
9 presence of this clause renders it  necessary 

t¡ not only whether but for the excep-
bn? 1 0  ^ ° 8 8  would be covered by the contract, 

also whether the loss has in whole or in part 
en caused by an excepted peril I f  the result of 
e tatter inquiry is that it has been so caused, it  

Policy *°  me tbe 0̂8s ' 8 ncb covered by the

c J11. dhis connection it  becomes necessary to 
J W * , ,  .a Pa8 8 aSIe in the speech of Lord 
tu ®cnvf®Ü.in The Xantho (sup ). In  speaking of 
caí co I18* 011 *n that case he speaks of it  as a 
'Hna<\ , Slne <̂u,a non’ t>nt not the causa causans. I t  
•Dm'- Pâ 8’ tbe cau,a remota, but not the causa
fm,?jWa. ’ tbe cav8a próxima of the loss was 
fact dfT ,n£; R  that dictum is applicable to the 
j n ,? °* this case it  would be a weighty authority, 
to 6  uabe ° y a collision where a vessel is injured 
suffiU° h an e?-*enb that the inrush of water is 
to 0!en.t to sink her in a few minutes, it seems 
so me impossible to sever the causis of loss 
of aR. be able to say that the iniush
exo|W • r  was the cause of the loss to the 
apn?81° n tbe ooiüeion injury. Such a case 
the f re *°  me to be necessarily one where 
can« 0 8 8  must be treated as due to the two 
can 6 8  operaticb' simultaneously, n e itle r of which 
less Separately be considered as the cause, much 
bine? 8 the Proximate cause, though the two com- 
tbe a may be treated as the proximate cause. In  

° t  -®e Etherington and Lancashire and 
Accident Insurance Company (100 L. T. 

W in- ’ (1909> 1 K . B. 591, 599j VAughan 
itnnn “ui' L  J - saJ 8  th is : “ In  my opinion it  is 
as 81b,e .to lim it that which may be regarded 
Tbfi ? Proximate cause to one part of the accident, 
tollo k * 8  ^ at  the accident itself is ordinarily 
and W? certain results according to its nature, 
dn ' i  • e ^rst steP In the consequences so pro- 
Prev; 18. deatb. it  seems to me that the whole 
Pro?0 UY rain of eronts must be regarded as the 

T v ma . caU8e of the death which results.” 
exnr f i 18 I iew of the law is probably too widely 
the ].,S8ed to be caPable of general application, but 
aPnli(?^.Ua^e ^be Rond Justice, in my opinion, 
pi pnesent case if  the facts are inter-
judo as * interpret them and as the learned 
aaiue m ,court below interpreted them. The 
aPDliQ/ ? a80ning appears to me to have been 
bory,- 7, , the facts in the case of Reischer v. 
not h 'eup')' an<̂  t  see no ground why I  should 
doe8  J* content to fol'ow that decision, which 
Previr.0t aPP.ear to me to be inconsistent with 
faiis U 8  decisions. I  agree that the

. u tto n , L  J. read the following judgm ent: 
the , m idday on Saturday, the 30th Jan. 1915, 

Warner Ik a ria  was torpedoed by a German

appeal

submarine in the English Channel. She kept 
afloa,t and managed to reach Havre, her port of 
destination, that evening, but about 9  a.m. on 
Tuesday, the 2nd F e b , she sank at her moorings 
in the outer harbour. H er owners, the Ley land 
Shipping Company Lim ited, were insured against 
ordinary sea perils in the Norwich Union F ire  
Insurance Society Lim ited, with a warranty “ free 
of all consequences of hostilities,” and also on 
another policy for a smaller amount against war 
risks. They sued the Norwich Company, alleging 
a loss by perils of the sea; the defendants reply 
that the loss was a consequence of hostilit es. 
Rowlatt, J. decided in favour of the defendants, 
and the shipowners appeal to this court. The 
case gives rise to those difficult questions which 
have always to be considered when it  is neces
sary to apply the well-known maxim that in 
matters of insurance causa proxima non remota 
spectatuv.

The shipowners allege that the loss was caused 
by the entry of water into the No. 2 hold and 
engine-room in large quantities; that this entry 
was due to the giving way of two bulkheads, due 
in turn to three groundings on three tides at the 
second berth of the ship at Havre and a heavy 
swell at the first berth, and to the orders of the 
Havre authorities to the ship to move from her 
first berth, which orders were not in fact justified 
by the necessities of the case. This entry of 
water into hold No. 2 they say was the proximate 
cause ; the torpedo damage which let water into 
hold No. 1 was only a remote cause of the loss. 
The defendants reply that from the time of the 
explosion, due to the torpedo, the ship was a 
stricken or dying ship, and her subsequent history 
was merely unsuccessful attempts to save her. 
She sank because of and from the immediate and 
direct results of the hostile attack.

I t  is first necessary to consider the facts of the 
case, most of which are derived from printed or 
written evidence. The explosion at noon on 
Saturday, the 30th Jan., tore two large rents in 
the side of No. 1 hold, which at once filled with 
water. The forepeak leaked badly and became 
half fu ll of water. A  small quantity of water 
came into the bilges of No. 2 hold, but not above 
the tank tops. I t  came either from started rivets 
or a strained bulkhead between holds Nos. 1 and 2. 
The vessel settled by the head and the crew left 
her, but, finding she did not sink, returned to her. 
Under her own engines, working slow, and with 
the assistance of a tug and mine-sweeper she 
proceeded towards Havre, which she reached that 
night between nine and ten o’clock. She was 
taken to a berth, the Quai d’Escale, in the harbour, 
outside the dock gates, and therefore exposed to 
any swell which might come from the sea outside.
A  salvage steamer began at once pumping at her 
forepeak, and her ballast pump was working at 
No. 2 hold. To pump No. 1 hold was to pump the 
Channel. A t daylight a large number of men 
began discharging cargo from tbe forepeak and 
hold No. 1, and about sixty tons were got out. 
But tbe swell into the harbour rendered it  difficult 
for the salvage steamer to work, and bumped the 
vessel against the quay. I t  was doubtful whether 
the vessel was doing more than hold h e r own as 
regards her draft forward. The berth where she 
was lying was the Red Cross berth of the British  
army ; Havre was their principal base, and a 
vessel sinking in that berth would seriously
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obstruct the navigable channel. The harbour 
authorities, in view of the national interests 
involved, were very prudently taking no risks; 
and at 1 1  a.m. they stopped discharging, and gave 
the ship the option of going outside the harbour 
to beach herself or do what she liked, or of 
mooring at a place they indicated inside the 
Batardeau, the outside breakwater, as sheltered 
as possible from the swell. The Ih a r ia  anchored 
in this place at 1 p.m. on Sunday, the 31st Jan. 
I  do not think the ship’s representatives thought 
she was going to take the ground, unless she 
sank. The captain wires on the Sunday, 
“ Ordered her anchorage within outer harbour,” 
and writes : “ The authorities have ordered us 
to anchor in the outer harbour on account of the 
vessel being liable to Bink and therefore blocking 
the harbour,” The ship’s agent writes on the 
M onday: “ The authorities, fearing the vessel 
m ight sink at this berth . . . ordered her
away to the western extremity of the outer 
harbour, where she is at anchor . . .  in an 
exposed position ; should a gale from the north
west arise, the captain fears Bhe may be blown on 
to the breakwater. . . .  As soon as circum
stances permit she will be taken to the dry dock.” 
This was obviously not an intentional beaching for 
safety; but in fact the vessel took the ground 
forward, being some I7 ft. down by the head, at 
each low tide for four or five hours a tide. This 
position must have strained any sound ship, still 
more a ship badly weakened forward by the 
explosion. I t  is difficult to believe i t  was not 
known this would happen at the first tide ; i t  was 
certainly foreseen and submitted to at the second 
and third tides, and was therefore at those tides 
an intentional, as distinguished from an acci
dental, grounding. A fter the third grounding the 
bulkheads between holds Nos. 1 and- 2 and bold 
No. 2 and the engine-room gave way, and the 
vessel filled and sank. There was considerable 
controversy as to the state of the bulkhead aft 
of hold No. 1, and the consequent amount of 
water in No. 2 hold, before the groundings. The 
mate’s log and the oral evidence represent the 
pumps as keeping down this water t i ll  on the 
morning of Monday, the 1st Feb., there were only 
7in. in the port bilge and 1ft. 7in. in the star
board, and that the rise of water in No. 2 
hold only began after the grounding that 
afternoon. B ut the engineer's log tells a very 
different story. I t  represents the water in No. 2 
as beginning to gain on the pumps from Sunday 
midday, still rising all night, 6 ft. on Monday 
morning, and 12ft. on Tuesday morning, as 
against the 13in. mean draught of the mate’s log 
at that time. Unfortunately these figures were 
not put to the other ship’s witnesses by the 
defendants, who only put in the engineer’s log at 
the trial. The explanation may be error in dates, 
as the engineer’s log states he left the ship on 
the afternoon of the 3rd Feb., while the experts’ 
report states they kept the tug by the ship on 
the night of the 3rd Feb. to take off, i f  necessary, 
the chief engineer, “ who had remained on 
board.” Rowlatt, J. found that the bulkhead 
between Nos. 1 and 2 holds was seriously weakened 
by the explosion; and, in view of the engineer’s 
log I  see no ground to dissent from this finding. 
H e found that in good weather, and if allowed to 
stay at her first berth, the Ik a ria  might have 
been saved. H e found that in fact she sank from

her bulkheads, weakened by the explosion, giving 
way, and from the strain of the grounding; or, 
in other words, from grounding in her damaged 
condition. H e  is not satisfied that if  a sofind 
ship had grounded in this way in this trim  she 
would have suffered these injuries. I  agree with 
these findings, but I  think i t  also follows, what
ever the legal effect may be, that the sinking did 
not necessarily follow from the explosion; that is 
to say, that with fine weather and a stay in the 
first berth the ship would have been saved ; with 
the weather she in fact met, and in the berth to 
which in consequence of that weather she was 
ordered, she was lost.

W hat is the legal effect of these facts under 
the policy ? The claim is one for loss under a 
policy of insurance, and, in deciding whether a 
loss is occasioned by a peril insured against it  
is the long-established rule that the proximate 
and wot the remote cause is to be looked at. Lord 
Liudley said in Beischer v. Borwick (su p .): “  This 
rule is based on the intention of the parties as 
expressed in the contract into which they have 
entered ; but the rule must be applied with good 
sense, so as to give effect to, and not defeat, those 
intentions.” W ith  great respect to that learned 
judge, I  doubt whether anyone unfamiliar with  
the rule of causa próxima and reading the words 
of a Lloyd’s policy or bill of lading would dis
cover i t  was “ the intention of the parties ” to 
apply it. I t  is in my view a judge-made rule of 
construction, which came into existence because 
i t  was found that, among the infinite variety of 
causes which contribute to produce any given 
result not even “ good sense ” could select with 
any certainty the real cause of the loss. The 
underwriters, fam iliar with the law of their busi
ness, know of it ;  to most assured it comesas a 
surprise when they inquire as to the legal effect 
of their policy.

The group of cases decided by the House of 
Lords in 1887 o n ' the meaning of the words 
“ perils of the sea ” contains authoritative state
ments of this rule. In  The Xantho ( 6  Asp. 
M ar. Law Cas. 207; 57 L. T. Rep. 701; 11 
Prob. D iv. 170), where a ship had been sunk 
by collision, and the Court of Appeal had 
previously held in Woodley v. Michell (5 Asp. 
M ar. Law Cas. 71; 48 L . T . Rep. 599; 11 
Q. B. Div. 47) that collision caused by negli
gence of the other ship was not a peril of the 
sea, the Court of Appeal had held that mere 
proof of collision did not protect the shipowner 
under a bill of lading. Lord Esher had said 
(11 Prob. Div. 172) that in a policy only the causa 
próxima of the loss was to be looked to ; under a 
bill of lading “ the real and moving cause of the 
loss ” had to be sought fo r ; ^nd that where the 
collision was caused by negligence, that, though 
not the causa próxima, was the real moving cause 
of the loss. In  Pandorf and Co. v. Hamilton, 
Fraser, and Co. ( 6  Asp. Mar. Law Cas. 212; 54 L  T. 
Rep. 536; 17 Q. B. Div. 670), where a rat ate a 
bath pipe,whereby salt water entered the hold and 
damaged goods, the Court of Appeal had held the 
shipowner was not protected by an exception 
of perils of the sea in the bill of lading. Lord 
Esher repeated his statement of The Xantho 
(11 Prob. Div. 172) as to the different rules of 
construction applicable to policies and bills 
of lading, bolding that in the latter the causa, 
causans, the “ real effective cause,” was looked
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real a5 d be d̂ that the rats were the cause, the 
wao ea®c^ ve cause, of the damage, and the sea 
T . The House of Lords ( 6  Asp. Mar.
O ar ?no8' 2 1 2  ! 5 7  L - T ‘ ReP‘ 726; 12 App. 
Point’ ^ 8  ̂ reversed both these decisions, 
antiv'j®  cut that the rule of causa proxima 
PPUed equally to policies and bills of lading, 

latt thlS difference, that there was in the 
itnui^’i 1? ' 6 8 3  exoluded by a negligence clause, an 
own d term a£ainat the negligence of the ship- 
p ro ^  a.nd his servants. They held that the 
E lmate cause of each loss was the entry of 
sea : a! er> a peril of the sea> and the fact that the 
of 6r entered through rats or the negligence 
can» 1"8  was |mmateria], for only the proximate 
Polif.8  ecns'dered. “ In  the case of a marine 

, ,y the causa proxima alone is considered. 
Peril r ,Thich immediately caused the loss was a 
even - 6  6ea’ matters not how it  was induced, 
eat;». were by the negligence of those navi- 
*Un 1 mT68sel”.: (Lord Herschell in The Xantho, 
that^" or^inary rule of insurance law is
with a- l ' you are not to trouble yourself 
distin i- an  ̂ caus08> or to go into a metaphysical 
anj notion between chuses efficient and material 
totbaaU8es-final; but you are to look exclusively 
the rf pr?x*mate and immediate cause of the loss—  
l o s s and .absolnte certain cause of the 
Inc,. ‘ (Willes, J. in lonides v. Universal Marine  
35s SWt® ComVany, 1 Mar. Law Cas. O. S. 
In  k 8  h  T \  Rep- 705: 1 4  B - N - S. 289). 
am a Xanth0 (SUPJ Lord Herschell says: “ I  
douhfWare only one oase which throws a 
ia «p°n  the proposition that every loss by 
dentaH°^ • b̂e 8ea due t °  a vessel coming acci- 
conta f (using that word in its popular sense) into 
it arfi w‘tb a foreign body, which penetrates 
of tv a causes a leak, is a loss by a peril 
(5 M ®ea- I  refer to the case of Cullen v. Butler 
a w i!  461), where, a ship having been sunk by 
enem^r*u lp firing upon her in mistake for an 
Was w , oourt inclined to the opinion that this 
Was » V  a 1 0 8 8  by perils of the sea ” (they held it  
howevo r iT ltbin tLe general words). “ I  think, 
an<j r  er’ this expression of opinion stands alone, 
R  wa»8110*’ been sanctioned by subsequent cases.” 
laid Jr 8uKgested in argument that this passage 
think si.0 8 8  on the word “ accidentally” ; but I  
AprJLi • mean8> as was held by the Court of 
CasP l m  The Torbryan (9 Asp. Mar. Law  
201) 8 9  L ; T - S 0 P- 265; (1903) P. 194,
b a g s ei e reckless use of hooks damaging 
1JnexJIar j eld “ an accident,” “ a fortuitous and 
just occurrence” to the injured ship,
to thB Pnrder has been held an “ accident ” 
Bati0n victim under the W orkmen’s Compen- 
Used in 1 ^ be expression “ accident ” is 
Word popular and ordinary sense of the
uptowJwi denoting an unlooked-for mishap or 
(per J „  j  which is not expected or designed : 
Co (bq t Macnaghten in Fenton v. Thorley and 
M u rd e r ' T ‘ Rep- 314; (1903) A . C. 443, 448). 
Souse eld an accident to the victim by the
Poard 1 r?rds in Trim  Toint District School 
4 . C. K eUy (111 L . T . Rep. 305; (1914) 
8aid . <1 4n The Xantho {sup.) Lord Bramwell 
d® fe n iw “  R by a peril of the sea that the 
the 6 fiJ sb‘p foundered P The facts are that 
flowed i a ê^ ^ owe<̂  iato her through a hole, and 
to me «T  <l u a n t i t i e 8  that she sank. I t  seems 
the k—, at the bare statement shows she went to 

om through a peril of the sea. . . . 
V °b. X IV . ,  N . S.

[A p p .

The Court of Appeal, with great respect, argued 
as though the collision caused the loss. So it  did 
in a sense. I t  was a causa sine qua non, but it  
was not the causa causans. I t  was causa 
remota, but not causa proxima. The causa 
proxima of the loss waB foundering.” This strict 
rule has been applied in all classes of insurance 
case. In  Winspear v. Accident Insurance Company 
(43 L . T . Rep. 459 ; 6  Q. B. Div. 42), on a policy 
against personal in jury causing death, with a 
proviso that i t  should not extend to injury  
caused by or arising from natural disease, 
the Court of Appeal held that the death 
of a man, who was drowned in a stream 
into which he fell while in an epileptic fit, 
could be successfully sued for under the policy. 
This was followed in Lawrence v. Accidental 
Insurance Company (45 L . T. Rep. 29; 7 Q. B. 
U iv .  —16), where a man was killed on the railway, 
on which he had fallen in a fit, by a passing train. 
The judgment in this case of W atkin  Williams, J., 
a judge very experienced in insurance law, is 
worthy of attention where he points out that the 
fit was not the “ proximate and immediate cause 
of the death.” H e also takes the view that, once 
you get a succeeding accident or cause, i t  is 
immaterial how closely in point of time it  follows 
the first accident or cause; there is a break in 
the chain of causes. See also the discussion of 
the question by the Court of Appeal in  Be 
Etherington and Lancashire and Yorkshire Acci
dent Insurance Company (sup.). In  Taylor v. 
Dunbar (L. Rep. 4 C. P . 206), where storms 
delayed a ship so that her cargo of meat went 
bad, i t  was held that i t  was not a loss by perils of 
the seas, as they were not the proximate cause of 
the loss. In  Davidson v. Burnand (3 Asp. M ar 
Law Cas. 207 ; 19 L . T. Rep. 782 ; L . Rep.
4 C. P . 117), where an engineer negligently 
le ft a valve open so that sea water flowed in 
and damaged cargo, it  was held a loss by perils 
of the seas, or the general words as the vessel 
was in harbour, and the negligence was not 
the proximate cause of the loss. In  Dudgeon v. 
Pembroke (sup.), where the vessel was unsea- 
worthy at starting, though, it  being a time policy, 
there was no warranty of seaworthiness, and was 
then driven ashore by storms, the loss waB held 
by the House of Lords a loss by the perils of the 
sea, Lord Penzance saying (Ibid. 297): “ A  loDg 
course of decisions in the courts of this country 
has established that causa proxima et non 
remota spectatur is the maxim by which these 
contracts of insurance are to be construed, 
and that any loss caused immediately by the 
perils of the sea is within the policy, though 
i t  would not have occurred but for the con
current action or some other cause which is 
not within it.” In  that case, therefore, the ship
owner succeeded because the proximate cause of 
the loss was perils of the sea. H e would harle 
failed under a voyage policy with a warranty of 
seaworthiness, even though the unseaworthiness 
had nothing to do with the loss, not because 
perils of the sea were not the proximate cause, 
but because, owing to the breach of the war
ranty, the policy never attached. Other cases 
and illustrations may be multiplied indefinitely.

I t  seems, therefore, that, had this been a policy 
against perils of the sea only, there would, on the 
facts of this case, have been a loss by perils of the 
sea, the entry of sea water into the vessel, and the

0
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underwriters could not have successfully pleaded : 
“ This is not a loss by perils of the sea, but by 
enemies.”

The next step seems to me much more difficult. 
I t  is said that this is not a policy against perils 
of the sea only, but includes a warranty, “ war
ranted free from all consequence of hostilities or 
warlike operations,” and it  is said, even if  this 
loss be within the policy as proximately caused 
by perils of the Eea or men-of-war, it  is taken out 
again by the exceptive warranty, because it  was 
the consequence of hostilities. The operation of 
such a warranty is to take out of the policy a 
loss which would otherwise be within it. “ The 
warranty is intended to withdraw from the pro
tection of the policy certain of the risks which 
are primd facie covered by it  ” : (per Mathew, L.J. 
in Robinson Gold M ining Company v. Alliance 
Insurance Company, 8 6  L . T . Rep. 858; (1902) 
2 K . B. 489,502). The inartistic character of the 
warranty, in that it  uses different language from 
that of the enumeration of risks, has been fre
quently commented upon, and it  has been 
pointed out that the words “ capture, seizure, 
detention, and the consequences thereof, &c.,”  
in  the warranty are really equivalent to “ men- 
of-war . . . enemies . . . arrests,
restrainments and detainments of all kings, &c.,” 
in  the risks in the policy. I t  has not hitherto 
usually been considered that the operation of the
f.c.s. clause was to take out of the policy other 
perils than those of war and the kindred risks ; it  
has not been supposed to affect losses proxi
mately caused by perils of the sea. I t  has been 
further pointed out that the warranty should be 
construed as i f  it  were a reinsurance against the 
perils named in i t ; so that to be protected by, the 
warranty a person so reinsured must be able to 
prove that the perils excepted were the proximate 
cause of the loss: (per Erie, C.J. in Ionides v. 
Universal M arine Insurance Company, sup.). 
And the words of this very warranty, “ conse
quences of hostilities,” were construed in the same 
case by Willes, J. to mean the proximate conse
quences or effects of hostilities only. ‘‘ I f  you 
cannot presume the exception of loss from a con
sequence of hostilities to involve all consequences, 
however remote, you are necessarily driven to say 
that the word ‘ consequences ’ is to be dealt with, 
according to the ordinary rule, as meaning proxi
mate consequences o n ly” : (14 0 . B. N . S. 290). 
The bearing of this on the construction of the 
present policy would seem to be that, as the 
policy insured against the proximate conse
quences of the peiils of the sea, the assured would 
recover for these, unless they could also be said to 
be proximate consequences of hostilities. I t  was 
was therefore contended by the shipowners that 
the hostilities were the torpedoing of the ship ; 
that the proximate consequences were a hole in 
No. 1 hold through which water came, but that 
this did not sink the ship, for she remained 
afloat for three days, and that what sunk her 
was another hole in the ship, namely, the giving 
way of the bulkhead and the consequent entry of 
water, and that before this happened other causes 
came into play, the grounding and the swell 
in  the harbour, so that the second entry of water 
was not a proximate but a remote consequence of 
hostilities. To illustrate, i t  could not be a 
proximate effect or consequence of hostilities that 
a man injured by the bursting of a shell was then

killed by a passing motor-car, because owing to 
his crippled condition he could not get out of the 
way fast enough ; or, to take the case actually put 
in the authorities, that a ship crippled in a fight 
was then, owing to her slow progress, caught by a 
storm which she would have escaped had she been 
sound: (see Erie, C.J. in Ionides’ case, sup.; and 
Lord Ellenborough in Livie  v. Jansen (12 East, 
648). Erie, C.J. in Ionides’ case (sup.), however, 
gives further illustrations which render the appli
cation difficult to follow. H e says : “ Suppose 
there was a hostile attempt to seiza the ship, and 
the master, in seeking to escape capture, ran ashore 
and the ship was lost; there the loss would be a 
loss by the consequences of hostilities within the 
terms of this exception.” He does not say whether 
the assumed running ashore is intentional, ».e., a 
general average sacrifice, which would also be a 
loss by perils insured against (Dickinson v. 
Jardine, 3 Mar. Law Cas. O. S. 126; 18 L . T. 
Rep. 717 ; L . Rep. 3 C. P. 639), or accidental: 
(see ako Gordon v. Rimmington, 1 Camp. 123). 
B ut in Green v. Elmslie (Peake, N . P. 278) a 
vessel was driven by a gale “ on an enemy’s 
coast ” and was there captured, and this was 
held a loss by capture not by perils of the 
sea, not being a proximate consequence of perils 
of the sea. I t  is not quite clear, therefore, 
why in Erie, C.J.’s illustration the stranding 
would be a proximate consequence of hostilities ; 
it  might or might not have happened. H is second 
illustration is : “ Suppose the ship chased by a 
cruiser, and, to avoid seizure, she gets into a bay 
where there is neither harbour nor anchorage, and, 
in consequence of her inability to get out, she is 
driven on shore by the wind and lost; that again 
would be a loss resulting from an attempt at 
capture, and would be within the exception.” 
This surely would depend on how long the 
adverse wind which kept her in the bay held. I f  
i t  changed, the vessel would get out unharmed, 
and the suggestion seems contrary to the decision 
in Green v. Elmslie (sup ). Where loss by perils of 
the sea follows loss by capture, the first owner 
recovers for loss by capture: ( Andersen v. 
Marten, 11 Asp. Mar. Law Cas. 85; 99 L . T. 
Rep. 254; (1908) A . C. 334). As was said by 
Channell, J. in that case (11 Asp. M ar. Law Cas. 
494; 97 L. T . Rep. 375; (1907) 2 K . B. 248): 
“ The first owner lost his ship by capture. The 
Japanese captors lost their prize by perils of 
the sea.” Where loss by capture is alleged to 
follow loss by perils of the sea, the question 
would appear to depend on whether the goods 
were already lost by perils of the sea. They 
were treated as already so lost in Hahn  v. 
Corbett (2 Bing. 205), and in the case of 
the bulk of the cargo in Ionides’ case (sup.) 5 
possibly also in Bondrett v. Hentigg (Holt, N . P- 
149). I  notice that in Powell Hyde (5 E . & B. 
607), where a vessel was sunk by cannon shot in 
the Danube under the mistake that she was an 
enemy, it  was not argued that the loss was by' 
perils of the sea, or the general wor<]s, but the loss 
was treated as one by capture and seizure within 
the warranty.

Great reliance was placed by either side on the 
cases of Pink  v. Fleming (sup.) and Reischer v. 
Borwick (sup.), each decisions of the Court of 
Appeal. In  Pink v. Fleming the goods were 
warranted “ free from particular average . . •
unless damage be consequent on collision with
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Bhin°L^er s^iP'” I "0  repair damage done to the 
chaP j  collieioD> perishable goods had to be dis- 
bv 1? ed’ and damage to them was caused partly 
the n  d' iDS> Partly  by delay. Mathew, J. and 
fa 'j0 u r t of Appeal treated the damage as too 
on i em°AVed r̂om ¡-be collision to be consequent 
treaf 4-u 1 the “ embers of the Court of Appeal 
kno the matter as an application of the well- 
E "A  rule of cause proximal, though, as Lord  
m , er says, the cause of the damage was 
Was i?Pa“rs’ , and the cause of the repairs 
Drrv, j  collisi°«- The judgments appear to 
Frn« exacts on the lines of Hamilton, 
Re' an<̂  ^ °' v' R and°rf  and Co. (sup.). In  
a,£a' I*" V' R °rwick (sup.) the insurance was 
lisin u " dama^e received in collision.” A  col- 
an .n broke a hole in the condenser; the captain 
then °l - and P̂ ui?8 e<t  the hole. The vessel was 
Phi being towed to dock for repairs when the 

came out, the vessel filled with water, and 
¿ei A an ashore to prevent sinking. This was 
WLj , damage received in collision ”— words 
“ j A were apparently treated as equivalent to 
¡jj ®age caused by collision”— and Lord Lindley, 
at) =lving judgment, expresses himself thus: “ I t  
*nav f 1 8  ,to me’ bowever> that an injury to a ship 
iu-jj, Ia !r y be said to cause its loss if, before that 
rean^ 18cor can be repaired, the ship is lost by 
cirri0 11 i  existence of that injury— i.e., under 
not .“ stances which, but for that injury, would 
W » Ve affec.ted ^ r  .safety. . , I t  ” (this 
y pi! \B consistent with the judgment in Pink  
¿ « » * 9  (suP-)> which is more favourable to the 
kno iiaAt® than any other authority cited or 
geyfiWA lo me'” I  have read this judgment 
S ta n , 'i  8 1 1  and, while I  quite understand it, it  

*°  me- w^ b great respect to the learned 
apoli court, that, if its principles are
v. p  A“ , * 0  the facts of Hamilton, Fraser, and Co. 
be, °.r/  and Co. (sup.), that case would have 
^aaia j 'i .ed differently. The goods there were 
a })ni^ed because of the continuing existence of 
CaruR6  Y,.ade by a rat through which the water 
tbaf ‘ “  the cause of the hole, and not the water 
caii„„ca:T e through the hole, was the proximate 
dam. ’ “ , rat  was the proximate cause of the 
H0f a§® i.bat the House of Lords held that it  was 
by 4, 18  that this loss may be caused both 
¡baur 8  t be sea and by rats, and that in an 
fi>otn a,Ape agaiust perils of the sea warranted free 
Hiq i. 1 jts the assured would fail. This seems to 
you °  d.ePart from the rule of insurance law that 
aeai,? *°°k  at the proximate cause. I  refer 
XTa*? to the o p tio n  of W atkin  W illiams, J. in 
Wber(f Wf f  T> Accidental Insurance Company (sup), 
CausnA iT 6  PPbt5y was against personal injury  
*P o.f\a i  accidental violence, but did not insure 
fen death arising from fits. The assured
ran railway line in a fit, and a train  then
es8 ent:Sri . C a tk in  W illiams, J. said: “  I t  is
Wag“ " “ 11 that it  should be made out that the fit 
inat a cause, in the sense of being the proxi- 
bef0r„ aPd ¡“ mediate cause of the death, 
is Cof  the company are exonerated, and it  
a w ,  tae less. 8 0  because you can show that 
Pausat' 1  Cau8e intervened and assisted in the

I t
Pja,  8ee“ a to me, apart from authority, there 
dOceii 11 l cas0B wbere a cause at once pro- 
wbier a state of things the natural result 
of fv,„ V8 subsequent loss. The Supreme Cc 

0 6  United States in m’ ~  "  "  ”  -

pro
of

- - t ____ Court
The G. R. Booth (171

U. S. Rep. 450), cited in Carver on Carriage by 
Sea, s. 8 S, note, a case where an explosion 
occurred in a ship which blew out the ship’s side 
so that water came in and damaged cargo, seem 
to have treated the entry of water as an inevitable 
and absolutely necessary result of the explosion, 
and to have held that the action of such inevitable 
results does not prevent their cause from being 
the proximate cause. This would seem to apply 
to sinking through the entry of water through 
leaks made by gunfire or collision; but i t  would 
also seem to apply to the damage done through 
the rat hole. The Supreme Court either did not 
approve of Hamilton, Fraser, and Co. v. Pandorf 
and Co. (sup.) or treated the entry of the water 
not as an inevitable consequence, but one that 
depended on the weather that the ship met with. 
The latter view would not be sufficient according to 
Lord Linaley’s illustration in Reischer v. Borwick 
(sup.), where he puts the case of a damaged ship, 
which can float in calm weather, but sinks in her 
injured condition in a subsequent storm.

The learned judge below decided this case on 
the authority of Reischer v. Borwick (sup.), but 
he also added some reasoning of his own. He  
thought i t  was not necessary that the sinking 
should inevitably follow from the explosion. 
“ She was not saved after being injured by the 
torpedo, and when you have said that you have 
said the whole, in my judgment.” I  do not 
understand this. I t  looks at first sight like the 
fallacy post hoc ergo propter hoc, which I  am sure 
Rowlatt, J . does not mean. To say that if  after 
in jury she is not saved it  must be the injury that 
sank her overlooks the case of the intervention of 
some now and overwhelming disaster, as a 
hurricane or fire. One must add the qualification 
“ and was sunk as the immediate consequence of 
that in jury.’ For such a proposition there is 
ample authority in the principles stated in 
Reischer v. Borwick (sup.). But for that case I  
should have fe lt bound by the authorities to hold 
that there was here a loss by the proximate cause, 
perils of the sea, and that, as the warranty must 
also be limited to proximate consequences of 
hostilities, hostilities here were only a cause, and 
not the proximate cause, of the loss. And, on the 
best consideration I  can give to it, I  do not think  
the principles in the judgment in Reischer v. 
Borwick (sup.) are consistent with the previous 
authorities,I have cited, and particularly with the 
decision of the House of Lords in Hamilton, 
Fraser, and Co. v. Pandorf and Co. (sup.), Lord 
Lindley saying: ‘ ‘ The fact that some fresh cause 
arises without which the injury would not have 
led to further loss is . . .  in such a. case far 
from conclusive.” I  respectfully think that on 
the earlier authorities it  would have been conclu
sively treated as the only proximate cause. B u t 
Reischer v. Borwick (sup.) professed to consider 
Pink  v. Fleming (sup.), and Lopes, L  J., one of 
the members of the court, was the tria l judge in 
Hamilton, Fraser, and Co.v. Pandorf and Co. (sup.), 
and I  have come to the conclusion that it is my 
duty, as a member of the Court of Appeal, to 
endeavour to follow such a decision of the court, 
which its members thought was consistent with 
previous decisions, and to leave to the House of 
Lords, if  i t  is thought right to bring the matter 
before their consideration, the task of explaining, 
correcting, or approving the decisions of the Court 
of Appeal.
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I  appreciate that moat plain men and many 
lawyers not conversant with insurance decisions 
would say at once that the loss here was a conse
quence of hostilities, but I  am sure they would 
also say that the immediate cause of the damage 
to cargo in Hamilton, Fraser, and Co. v. Fandorf 
and Co. (sup.) was rats, in which case their judg
ment, like the Court of Appeal’s, has been reversed 
by the House of Lords. I  think they would also 
say that the cause of death in Lawrence’s case 
(sup.) was fits, contrary to the decision of the 
.Divisional Court.

For these reasons, after much hesitation, I  have 
come to the conclusion that I  am bound by the 
principles enunciated in Beischer v. Borwich (sup.) 
to affirm the judgment of Eowlatt, J. in this
case' Appeal dismissed.

Solicitors for the plaintiffs, Alfred Bright and 
Sons, for Batesons, W arr, and Wiinshurst, L iver
pool.

Solicitors for the defendants, W illiam  A. Crump 
and Son.

Jan. 19, 22, and 23, 1917.
(Before Sw in f e n  E a d y , B a n k e s , and 

Sc r u tt o n , L.JJ.)
H ood v. W est  E n d  M otor  Ca r  P a c k in g  

C o m p a n y , (a)
a p p e a l  f r o m  t h e  k in g ’s b e n c h  d iv is io n .

Insurance (marine) —  “ Held covered ” clause —  
Motor-car carried on deck—Error in  description 
of interest—Notice to underwriters of error 
within reasonable time— Institute Cargo Clauses, 
No. 4.

By a policy of marine insurance, in the ordinary 
form, a motor-car was insured against the usual 
perils by sea from  London to Messina. The 
Institute Cargo Clauses were attached, of which 
clause 4 is as follows : “ Held covered, at a 
premium to be arranged, in  case of deviation or 
change of voyage or of any omission or error in  
the description of the interest, vessel, or voyage.” 
The car was carried on deck in  accordance with 
the terms of the bill of lading, under which it 
was shipped, and being carried on deck was not 
covered by the policy. When the ship arrived 
at Messina the car was found to be valueless, 
owing to damage by sea water. No notice 
that the car was being carried on deck was given 
to the underwriters before the loss. Evidence 
was given that many underwriters would not 
insure at any premium a car carried on deck 
against all risks, and that in any case an excep
tionally high premium would be required.

Held, that clause 4 of the Institute Cargo Clauses 
did not enable the assured to recover the loss 
from  the underwriters, as it  was an implied term 
of the contract that notice that the car was being 
carried on deck should be givin'to the under
writers within a reasonable time after the 
assured became aware of the fa c t; that no such 
notice had been given; and the assured were not 
therefore protected by the policy.

Thames and Mersey Marine Insurance Company 
v. Y an  Laun (infra) applied.

Judgment of Bowlatt, J. (13 Asp. M ar. Law  Cas.
441; 115 L . T. Bep. 220; (1916) 2 K . B. 395)
affirmed.

A p p e a l  by the defendants from a judgment of 
Rowlatt, J. without a jury.

The facts appear sufficiently from the judg
ments.

Newbolt, K .C . and Oraham Mould  (for Arthur 
Lawton, serving with H is M ajesty’s forces), for 
the defendants, referred to

Moore v. M ourgue, 2 Cowp. 479 ;
Comber v. Anderson, 1 Camp. 523 ;
Commonwealth P o rtla n d  Cement Company v. 

Weber, Lohm ann, and Co., 10 Asp. M a r. Law  
Cas. 2 7 ; 91 L . T . Eep. 613 ; (1905) A . C. 66 ;

H e w itt B rothers  v . W ilson, 13 Asp. M ar. La w  Cas. 
I l l ; 113 L . T . Eep. 304 ; (1915) 2 K . B . 739 ;

Greenock Steam ship Company v . M a rit im e  In s u r
ance Company, 9 Asp. M ar. Law  Cas. 364, 463 ; 
89 L . T . Eep. 200; (1903) 1 K . B . 367 ;

M a rit im e  Insurance Com pany  v . Stearns, (1901) 
2 K . B . 9 1 2 ;

Mentis, Decker, and Co. v. M a rit im e  Insurance  
Company, 11 ABp. M ar. La w  Cas. 339 ; 101 L . T . 
Eep. 808 ; (1910) 1 K . B . 132.

MacKinnon, K  C. and E . F . Spence, for the 
plaintiff, referred, in addition, to

Reliance M u tu a l Insurance Company  v . Duder, 
12 Asp. M ar. Law  Cas. 223 ; 106 L . T . Eep. 936 ; 
(1913) 1 K . B . 2 6 5 ;

Thames and Mersey M a rin e  Insurance Company v.
.V an  L a u n  ( in fra ) .

Sw in f e n  E a d y , L .J .— This is an appeal by 
the defendants against a judgment of Rowlatt, J., 
who gave judgment for the plaintiff for 5001. 
The plaintiff, the owner of a motor-car, applied to 
the defendants for an estimate of the cost of 
packing- the car, dispatching it  to Messina, and 
insuring i t  against all risks and breakage, 
including war risks. On the 29th Oct. 1914 the 
defendants gave an estimate for “ packing and 
freighting same to Messina, o il. 10s. Insurance 
extra. A ll risks and breakage 12s. 6 d. per cent. 
W ar risk 20s. per cent.” The estimate was 
accepted by the plaintiff, and the defendants were 
requested to collect the car and pack and freight it  
to Messina and insure i t  against all risks and 
breakage, including war risk. There was thus a 
contract by the defendants to do the work for a 
fixed sum. Shortly afterwards by consent the 
contract was varied by the omission of the insur
ance against war risk, the plaintiff taking that 
risk upon himself. The defendants did not wish 
to carry out the whole contract themselves, but 
employed Messrs. G. W . Sheldon and Co., ship
ping agents, to effect the shipping and insur
ance. On the 30th Nov. the General Steam 
Navigation Company gave a quotation in writing  
for carrying the car from London to Messina, 
“ with liberty to carry on deck at shipper’s risk.” 
Messrs. Sheldon instructed M r. M urray, who was 
an outside broker, to effect the insurance. That 
was unfortunate, because in his evidence M urray  
said that he had no knowledge of such business. 
N o t being a member of Lloyd’s he could not 
effect an insurance there, and accordingly he 
employed Messrs. Byas, Moseley and Go., a firm  
of brokers at Lloyd’s, who procured the insur
ance. That was the chain of persons through 
whose hands the matter passed. On the 8 th Dec. 
Messrs. Sheldon prepared a biil of lading, in 
which the goods were described as “ one case(«> Reported by E dw aud  J. M. Ch a p l in , Esq., B a rrls te r-a t-La r.



MARITIME LAW CASES. 13
Ct . of  A p p .]______ H ood v. W est  E n d  M otor  Ca r  P a c k in g  C o m p a n y . [C t . op A p p .

.. on deck at shipper’s risk.” The words
ab sb*PP6r's risk ” were not there when 

in »n  ° f  ladinS was prepared, but were stamped 
Th vlT^rd® ^e/° re  the bill of lading was signed. 
« c? kill of lading contained a clause in print : 
Bam° ° a 8  d ipped  as one parcel to be delivered the 
0 e w a y ,  and if  shipped on deck (as the ship- 
to ? u f n i  (or) charterers are hereby authorised 

they are so shipped at merchant’s risk.” 
"» ■  Sheldon were therefore aware that the 

5th ? aS shipped on deck. Upon the
thaf mP’ wrote to M urray informing him
a s k L u -6  car. was being shipped on deck, and 
» . nim if  i t  would make any difference in the
p emium, and M urray said it  would not. Before 
ton ,tbat answer M urray said that he com-
M .Dl, ed by telephone with Messrs. Byas, 
#rin?]eJ ’ and Co., and that they replied that it  
derT a n,° '̂ Messrs. Byas, Moseley, and Co. 
br ¿e<* this statement, and being experienced 
On K e r 8  bbey cou d̂ not have given that answer.

aJ n ^al at Messina the car was found to be 
call 1-°a ^  destroyed. The policy did not specifi- 
Co y \ns.ure the car as carried on deck, and it  is 
w ifv  ed tbat tbere is no “ usage to the contrary ” 
q  the meaning of rule 17 of thé Buies for 
Ino 8trnotion ° t  Policy in sched. 1  to the Marine 
as t!«ail ce, A ° t 1906. I t  is clear that the policy 

_ttected did not cover the car on deck.
(>„. be first question is, W hat was the contract 
it  a 6 6 1 1  bbe P̂ a'nt 'f i  and the defendants ? Was 
to t 'u'^tract by which the defendants only agreed 
i n s 0  reas°nab)e steps to procure an effective 
* hJ aa|Ce on the car, or was it  a contract by 
in a they undertook to procure an effective 
danfran-Ce 0n car ! n m? opinion the defen- 
ei)(p8 , la  consideration of certain payments 
shirrs m t°  a definite contract to pack the car, 
an P and Pay freight to Messina, and to procure 
breaV Ctlve insurance against all risks and 
The a ® 6  € l cePt war  risk. That was the contract. 
i8  Cnaexb question is, Have they performed it  ? I t  
Bo f cec*ed that the policy does not cover the car 
ThRar fh 0  body of the policy is concerned.
Was * erwriters were not informed that the car 
fhat u  ”e .carried 0 1 1  deck. I t  is not disputed 
shinno,i it  was known that the car was being 

on deck no notice was given to the under-'»lit uecK no notic __ o_________________
Tjj„era lha t the car was to be carried in that way. 
Car» “̂ endants rely upon clause 4 of the Institute  
tJr6  . ^lauses to establish that the policy covered 
religj18“ ' I n lb 0  court below clause 7 was also 
raiSflj  uP°n> but in this court no question was 
follow uPon that clause. Clause 4 provides as 
arr„n B:, ‘.'H eld  covered a t a premium to be 
op 0c £®d> m case of deviation or change of voyage 
the inrny omi8aion or 0rr0r in the description of 
a sinf-i esf ’ vessel> ° r  voyage.” m " ’a s ir^ r™ 8?’ vessel> or voyage." W ith  regard to 
Tham , c âuse th© House of Lords have held in 
v. p- caT and Mersey M arine Insurance Company 
the q 1 7/aun (}nf ra) that it  is an implied term of 
as (y-Oktract, in the absence of any express term. 
U0j notice, that notice must be given to the 
factfirhml:ers wlthin a reasonable time after the 
if l ay© come to the knowledge of the assured, 
Present1 8 *1 6 8  to rely UP°? the clause. In  the 
hnder * .ca8e no such notice was given to the 
r©lv Writ0rs> and the defendants therefore cannot 
Accor/? -5* 1 f be clause. There is this further p o in t: 
ranc« fo.fhe terms of the contract the insu- 
fi^kin ^ 8  *°  0 0  effected for the plaintifE upon his 

8  certain payments, and upon those pay

ments being made he was to have an insurance 
against all risks and breakage except war risk. 
The defendants say that on payment of an extra 
premium such risks would be covered by the 
policy. In  the first place, they failed to prove it. 
Upon the evidence I  am not satisfied that any 
such insurance could have been obtained at all, 
that is to say, an insurance covering the motor 
car on deck. [H is Lordship here referred to the 
evidence.] The defendants failed to prove that 
the policy effected was one which by payment of 
an extra premium would cover the risks agreed 
to be insured against. But, even if  they had 
proved it, it  would not help them, because 
they had agreed for a fixed premium to pro
cure a policy against all risks except war risk. 
They failed to do so. The appeal must be 
dismissed.

B a n k e s , L .J .— I  agree. The case seems to me 
to have been fought before Bowlatt, J. upon a 
false issue. The plaintiff was partly in fau lt for 
that, because in the statement of claim he alleged 
that the defendants “ negligently and in breach 
of the contract ” failed to require the car to be 
carried under deck and permitted i t  to be carried 
on deck, and “ negligently and in breach as afore
said” failed to cause it  to be insured against on- 
deck risks; and at the beginning of the argument 
for the plaintiff: as reported in the court below 
(1916, 2 K . B . 397) the contention is stated to be 
that “ the defendants having undertaken to ship 
and insure the car were bound to take all reason
able precautions to provide that i t  should not be 
injured on the voyage, and to cause it  to be 
insured against all risks other than war risk.” 
Upon the true construction of the contract that 
question does not arise. The contract was that on 
payment of 31Z. 10s. the defendants undertook to 
pack and freight the car to Messina and to procure 
an insurance on it  against all risks, except war 
risks, at a premium of 1 2 s. 6 d. per cent. I f  that 
is the true construction of the contract, the 
question of negligence raised in the court below 
does not arise. I t  is not disputed that the policy 
in  the form in which it  was taken out did not 
cover the risk agreed to be covered at the stated 
premium of 12s. 6 c£. per cent. The action is really 
an undefended one. The defendants did not do 
what they contracted to do— namely, take out a 
policy covering all risks except war risk at the 
stated premium. In  order to escape from that 
difficulty the defendants say that upon payment 
of an increased premium the policy is in such a 
form that the plaintiff can recover on it. In  my 
opinion the defendants can only introduce that 
matter on the question of the damages which they 
have to pay for the breach, upon the principle 
that the plaintiff was bound to do what he reason
ably could to mitigate the damages. I f  the 
defendants could have proved that on payment of 
an increased premium they could have insured 
against the risk that would go in  mitigation of 
damages. Upon the evidence the defendants 
have failed to show that they could by payment 
of any premium have insured against the risk of 
carrying the car on deck. Farther, even if  they 
had proved that they could have insured against 
that extra risk, upon the authority of Thames and 
Mersey M arine Insurance Company v. Van Laun 
i infra), they failed to take such steps as wouldgive 
them the advantage of clause 4 of the Institute  
Cargo Clauses. As that case shows, upon the
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facts coming to the knowledge of the assured he 
is bound to give notice to the underwriters within 
a reasonable time. For these reasons the appeal 
fails.

S c r u t t o n , L. J .— I  agree. The first question 
is, W hat is the liability of the defendants under 
their contract with the plaintiff P When a person 
is instructed to procure an insurance for another 
he is bound to use reasonable care and skill. I f  
he is unable to procure the policy he must at once 
inform his principal. There is a very large class 
of business where a person does more than merely 
undertake to effect a policy. H e sells a policy 
and incurs all the liability of a vendor, as, for 
instance, in the case of a c.i.f. contract. The 
question, therefore, is whether this is a case in 
which the defendants contracted to use reasonable 
care and skill to procure a policy against all 
marine risks at the named figure or contracted to 
procure an effective policy against those risks at 
that figure. Upon the true construction of the 
documents I  th ink that the defendants undertook 
to procure a policy against all risks except war 
risks. The next question is, Have they performed 
that obligation ? They shipped the car on deck. 
In  the body of the policy i t  is stated that the 
insurance was “ on motor-car,” not stating that 
the car was to be carried on deck. By the old 
law before the Marine Insurance A ct 1906, and 
now by rule 17 of the Rules of Construction of 
Policy in sched. 1 to the Act, in the absence of 
any usage to the contrary, cargo carried on 
deck must be insured specifically. The defen
dants therefore did not procure a policy in terms 
covering a motor-car carried on deck against 
all marine risks. I t  is contended, however, that 
the policy gives the plaintiff the right to get such 
an insurance by reason of clause 4 of th 8  Institute  
Cargo Clauses; that there was an “ omission or 
error in the description of the interest,” and that 
upon payment of an increased premium to be 
arranged the plaintiff wqs in a position to get his 
car covered by the policy. There is a fatal 
objection to that contention. In  Thames and 
Mersey M arine Insurance Company v. Van Laun 
(infra) the House of Lords, affirming the judgment 
of Kennedy, J., held that the assured could not 
avail himself of the clause unless within a 
reasonable time after he became aware of the 
omission or error he gave notice thereof to the 
underwriters. I t  is an implied term of such a 
contract. I  regret that the case is not reported 
on this point. The decision is plainly right, 
because the natural tendency of a person assured 
is to wait and see if  the matter goes through 
satisfactorily, and only in the case of a loss 
happening to give notice to the underwriters. 
In  order to meet that tendency the condition as 
to notice is implied. In  the present case when 
the defendants became aware that the car was 
being shipped on deck no notice thereof was 
given to the underwriters until after the loss of 
the car. That is not within a reasonable time 
within the decision of the House of Lords. That 
is sufficient to decide this case, and is the only 
point which I  decide. I  agree that the defendants 
would have found themselves in a difficulty 
because probably they could not have proved that 
they could have effected an insurance on a car 
carried on deck. I  think also that the construc
tion of clause 4 of the Institute Cargo Clauses is 
very difficult. I t  may have to be considered fully

at some future date, and I  w ill not speculate upon 
its meaning. I  may, however, express a hope 
that the committee of underwriters will consider 
the clause and make up their minds as to the 
meaning they wish to attach to it, and express 
that meaning in language which an ordinary
assured w ill understand. . 7 , - . ,Appeal dismissed.

Solicitors for the plaintiff, Capel Cure and 
Ball.

Solicitor for the defendants, Richard Brooks.

H O U S E  OF LO B D S .
J u ly  24, 1905.

T h a m e s  a n d  M e r s e y  M a r i n e  I n s u r a n c e  C o m p a n y  

L i m i t e d  v . H . T . V a n  L a u n .

T h e  p la in tiffs  (H . T . V an Lann and Co.) b rough t an 
action  against the defendants to  recover moneys alleged 
to  be due under tw o policies of m arine insurance. In  
1900 the German Governm ent resolved to  im p o rt ca ttle  
and sheep in to  N orthe rn  China to  prov is ion  its  m ilita ry  
forces there, and entered in to  a w r itte n  con trao t w ith  
M e ye rink  and Co., o f H am burg , fo r the shipm ent by 
steamer from  Queensland to  T s ing tau  or o ther appointed 
ice-free p o rt o f load ing o f tw o  successive consignments 
o f livestock, one shipm ent to  be made in  September and 
one in  Oot. 1900 a t a c.’ .f. price. B y  a sub-contract o f 
the  11th Aug. 1900 F rederick Beyer, o f London, under
took tow ards M eyerink  and Co. sub s tan tia lly  the same 
ob ligations as those by w h ich  the  la tte r  had bound 
themselves to  the German Government. B y  an agree
m ent dated the 13th Aug. 1900 the  p la in tiffs  contracted 
w ith  Beyer to  prov ide  the ca tt le  and sheep fo r the 
October shipm ent and steamer fo r  carriage from  Queens
land  to  Ts ieg tau  or o the r p o rt in  N orthe rn  China as 
declared before sa iling . The p la in tiffs  were to  be paid 
311. Is . per head o f ca ttle  and 21. 2s. per head o f sheep. 
The price included the cost o f conveyance and insu r
ance, fodder, attendants, and a ll o ther requis ites fo r  the 
carriage of the ca ttle . The load ing was to  be com
pleted in  October. In  September the  respondents 
seoured a Bteamer b y  a tim e  charte r, and in  Novem ber 
shipped on board in  Queensland 705 bu llocks and 611 
sheep. The b ills  o f lad ing  stated the p o rt o f destina
tio n  to  be Ta ku . The tw o  polioies on whioh the p la in tiffs  
sued were effected, one in  London dated the  3 rd  Deo. 
1909 fo r 7001., and the  other in  L iverpoo l, dated the 
4 th  Deo. 1900, fo r 10001. Eaoh was expressed to  be a 
po licy  on 705 bullooks and 611 sheep, valued respec
tiv e ly  apiece a t 341. 16s. and 21. 13s. Eaoh was ex
pressed to  cover the  r is k  o f m o rta lity  fro m  any cause 
du ring  tra n s it, and contained a free o f oapture, seizure, 
and detention w a rra n ty . The voyage was described 
in  the London po lioy  as “  a t and from  Sydney and (or) 
p o rt o r po rts  in  New South W ales and (or) Queens
land to  the  vessel’s p o rt or ports  o f discharge in  
China ” ; and in  the  L ive rpoo l po licy  as “  a t and 
from  Sydney and (or) N ew  South W ales and (or) 
Queensland ports  to  China po rts .”  The London po lioy 
gave the  vessel lib e r ty  “  to  proceed and sa il to  and 
touch and s tay  a t any ports  o r plaoes whatsoever in  the 
course of her said voyage fo r a ll necessary purposes.’ 
The L ive rpoo l po licy  gave lib e r ty  in  add ition  “ to 
proceed to  and ca ll a t any po rts  o r places on th is  side 
and beyond the p o rt o f destination backwards and 
fo rw ards fo r a l l  purposes.”  In  the  London po lioy there 
was a olause “  th a t in  the event o f any dev ia tion  from  
the  term s and conditions o f th is  po lioy  (p /a olause 
excepted) i t  is understood and agreed th a t n o tw ith 
standing snoh devia tion the in te res t hereby insured 
sha ll be he ld covered a t a prem ium  to  be arranged.”  1° 
the  L iverpoo l po licy  the corresponding clause was '■ 
“  H e ld  oovered in  case o f devia tion or change of voyage
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rean*<3e? in0ti0e be given and any ad d itiona l prem ium  
Th **  ®e aSr ®ed im m ediate ly a fte r rece ip t o f advicea.”  
reaelf j mer sailed from  Queensland in  Novem ber and 
teast Wei-ha-i-woi on the 16th Dec., where the
at r> “ ear*nf? l  hat Taku was ice-bound, communicated 
ord°n°e w it i l  t ia  own®rs. who directed h im  to  aw a it 
in fo i-^ ’ owners no t th roug h  th e ir  agents
31  . “  ib e  underw rite r»  o f the devia tion  u n t i l  the 
devi +• 60 ’ wb®n the y  gave notice o f the  suggested 
fo r a 'r * 1’ and ab °  notice o f abandonment, and claimed 
25tba-n ° ta l losB' T b® vessel. w ent to  Chefoo on the 
l6 th  T e0' ’ and ° n ^ l0 . 3rd dan- to  W oosung, and on the 
®attl t U' Shanghai. In  the meanwhile m any o f the 
Whi K td®d ow ing to  the  accum ulation o f manure, 
® V e K the Cbina n n tho ritie s  d id  no t a llow  to  be th row n  
the and rin d e rP®st alao broke out, and m ost of
»pi catt le  had to  be taken ou t to  Bea and slaughtered. 
f0r re8Pondents claimed fo r a to ta l, and, a lte rna tive ly , 
ju rv  v“ 1’ i ° ES' -^ t the t r ia l  before Kennedy, J . the 
Pav * nd th a t the p la in tiffs  were ready and w ill in g  to  
tha t “  Prem iums fo r . devia tion. K ennedy, J . held

.1 .er® was no suffic ient p roo f o f the abandonm ent 
devi ‘1.1:iHur®d voyage, b u t th a t there was in  any case a 
the •« I,01?’ and th a t the p la in tiffs  were no t pro tected by 
Riven • d eovered ”  oianses, as notice had no t been 
defon j 11 a r0as°nable tim e. H e gave judgm en t fo r  the 
Math aDtB' The C ourt o f A PP®al (C ollins, M .K . 
Th« j®T and Cozens H a rd y , L .JJ .) ordered a new t r ia l,  

defendants appealed.

,<Crf'tto n , K .C . and M aurice S i l l  fo r the appellants. 

teon 4  H a m ilto n , K .C . and J. I I .  A tk in  fo r  the
68Pondents.

pre rd  H a l s b u r y , L .C .— F o r my own p a rt I  Bhonld be 
aba„ j ted dnd as a fa c t th a t the voyage waE 
masi  ° ned> and th a t the rea l ob ject o f keeping the 
dottlff61 Wa*t *n8 f ° r  orders was to  see w hether the  cattle  
a t t e m k ®  disposed o f to  greater advantage than by 
la<j-n PEln£ to  de liver them  in  pursuance o f the  b ills  o f 
and 4  • Bufc *n any  ®vent there was a clear deviation, 
tw 0 as in .fb is  respeot the re  is  a difference between the 
noiif.Poll°ies to  w hich I  re ferred before, the case o f each 

] / t h ® qUires **° b® trea ted  separately. 
deviaî- L ive rpoo l po licy  i t  is provided th a t in  case of 
Held 10n ° r  °b ang® o f voyage the assured are to  be 
fioûa l°°Teted’ Prov id®d notice be given and any addi- 
I ®C6ineP ri mium. re<l a i r ®d be agreed im m edia te ly  a fte r 
kaew th ° f  advi®®s. On the  17th Deo. the p la in tiffs  
tha t » i“ 'a* *be P°r t  o f discharge, Taku, was closed, and 
Until .7® , 1p waa w a itin g  a t W ei-ha i-w e i, and i t  was no t 
gave ® day of the year th a t the p la in tiffs ’ agents 
tha t any .n?tio® a t a ll. I  ce rta in ly  find as a fao t th a t 
d®viation *°n W8S n0 t oomPIied w ith  so as to  secure the

t l le® iesP®ct o f the London po lioy the  language is no t 
tha t t t  ’ ba t 1 agr6B w ith  Kennedy, J ., and so find, 
at)d , , a npi-c(! was no t given w ith in  a reasonable tim e , 
iea8on ui ^  *s. an bnpbed te rm  o f the p rov is ion  th a t 
P a t e n t not i oe ®bould be given, th a t i t  is no t oom- 
befotg , °  1 b® assured to  w a it so long  as he pleases 
What ,gives notice and Betties w ith  the un de rw rite r 
)C611 * ^ a j prem ium  can be agreed upon. I  take

y>. *f- 8 view . I  adopt h is  language where he. muguags wnere ue
o f 'g j' . Reasonableness in  such a m a tte r as to  the  tim e  
eclat a nob®0 depends, o f oonrse, upon the p a rti- 
,!ia tte rC 1 ' ° “ m8 tance8 °£ the  case. Here the  subject- 
w inter Gi “ ® in8nran°® was ca tt le  on shipboard, in  the 
E ith e r8eaBOn ° ff  a coaBt whera, except a t a few  places, 
then nor fodder could easily be obtained, and
p l°ved JD®d on,y  af  serious r is k , as the  events have 

in fec tion  from  disease. E ve ry  day o f delay 
belped ®ed th ® 8nPPIy  o£ b ° tb  food and w ater, ana 
State nf  4 , .  *^® ®aMle-pens w ith  manure, c reating a
cattle o j  j®ga w hich both weakened the health  o f the 
dutV ¡tand disabled w ith  sickness the cattle-m en whose 
the o k Wa®.to  a ttend upon the anim als. In te rp re tin g  

use in  question, as I  do, to  im p ly  an ob ligation ,

in  order to  ob ta in  the advantage w hich i t  confers upon 
the  assured, th a t the assured should communicate as to  
the a rrang ing o f the prem ium  w ith in  a reasonable tim e  
a fte r ob ta in ing  advioes, I  have come to  the  conclusion 
th a t no tr ib u n a l oould ho ld  upon these facts  th a t the 
p la in tiffs  fu lfille d  the ob ligation , seeing th a t, hav ing  
the in fo rm ation  w hich they had as to  the position o f 
the cargo on the 17th Deo., a t any ra te  on the 18th Dec., 
they nevertheless made no com m unication to  the defen
dants as to  the  devia tion, a lthough they had earlier 
communioated w ith  th e ir  agents, u n til,  th rough the 
agents, they oommunicated on the 31st Deo. 1900. 
‘ Reasonable tim e ’ in  Buch circum stances sure ly muBt 
be comprised w ith in  much narrow er lim its  than those 
o f any such pro tracted  period.”

W e a n  no t in  the d iffic u lty  fe lt  by  the  M aster o f the 
R olls  th a t th is  was a question o f fao t, and I  answer i t  
w ith o u t any doubt or d iffic u lty  th a t no no tice was given 
w ith in  a reasonable tim e . . . .  I  th in k  w h a t has 
been said is enough to  release the  underw rite rs  from  any 
lia b il i ty  a fte r the a rr iv a l o f the  ship a t W ei-ha i-w e i, and 
I  move y ou r Lordships th a t the judgm ent o f Kennedy, J. 
be restored w ith  the usual consequences as to  costs.

Lo rd  M a c n a g h t e n .— I  have had the advantage o f 
reading in  p r in t  and considering the judgm ent w hich 
has ju s t been delivered by  m y noble and learned friend  
on the  W oolsack, and I  e n tire ly  agree w ith  i t .  I  should 
have agreed w ith  i t  i f  i t  had been m erely to  the effeot 
th a t the  voyage had been abandoned. I t  appears to  me 
th a t the r is k  w hich is  sought to  be imposed upon the 
underw rite rs  is  a to ta lly  d iffe ren t r is k  fro m  th a t which 
they undertook.

Lo rd  D a v e y .— The counsel fo r the respondents argued 
th a t i t  is a question fo r business men w h a t tim e  a 
m aster o f a ship is  to  take  to  find  ou t w hat was a safe 
p o rt to  go to . M athew , L .J . says th a t the d u ty  of the 
master, being to  complete his voyage in  the o rd ina ry  
way, was th a t he should behave reasonably, having 
regard to  the  in te rests o f a ll parties concerned. And 
the learned judge holds th a t there was evidence fo r  the 
ju ry  th a t the m aster had behaved reasonably and used 
proper d iscre tion in  the  m atte r. On th is  p o in t i t  is 
p e rtin e n t to  inqu ire  w h a t was the  cause o f detention, 
and w hether th a t cause was a n y th ing  connected w ith  
the  naviga tion  o f the ship o r safe ty o f the oargo, suoh 
as m ig h t be presumed to  operate on the  m aster’s m ind. 
The evidence shows th a t the cause o f the  delay was 
som ething qu ite  d iffe ren t. The respondents were, no 
doubt, in  a d ifficu lty . There was a tr ia n g u la r dispute 
going on between them  and M eyerink  and Co. and the 
German Government, who repudia ted th e ir  l ia b i l i ty  to  
accept de live ry o f the  cargo. The respondents were 
endeavouring to  compel e ither the  Governm ent or 
M eyerink  and Co. to  do so, or look ing  about to  find  
some means o f otherw ise disposing o f the  cargo fo r  
th e ir  own advantage. B u t how d id  these disputes 
affeot the l ia b il i ty  o f the insurers? The m aster m igh t 
as w e ll have taken his ship to  Shanghai a t once from  
W ei-ha i-w e i as a m onth la te r, and landed h is  oargo 
there. The appellants say, and I  th in k  i t  is  apparent, 
th a t the master exercised no d iscre tion  in  the  m atte r, 
b u t under the orders o f the respondents a llowed his 
vessel to  be used as a warehouse fo r  the  ca ttle  u n t i l  the 
disputes between the  parties concerned should be 
arranged, o r the  respondents should find some other 
means o f disposing o f the  cargo, and d id  no t proceed to  
any p o rt o f discharge u n t i l  the state o f th ings had 
become so in to le rab le  th a t he was compelled to  do so.
I t  is im m a te ria l to  consider w hether there was a ques
tio n  fo r the ju ry , because the parties have agreed to  
leave a ll questions o f fa c t a ris ing  on the  evidence to 
you r Lordships instead o f asking fo r a new tr ia l.

Kennedy, J. held th a t there was a devia tion  ( i f  no t as 
to  the  course o f naviga tion  on the voyage insured) as to  
the tim e  in  w hich the voyage ought to  have been com
pleted. I t  was, he says, fo r  no purpose o f the voyage
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insured th a t the  sh ip  was detained a t  W e i-ha i-w e i or 
sent to  Chefoo and detained there. B n t the learned 
judge he ld th a t there was no abandonment or change of 
the  voyage insured. I t  is  o f te i  a nice question on the 
faots w hether an in te rru p tio n  o f the  voyage amounts to  
a devia tion  o n ly  o r is  a change o f voyage. The usual 
te s t is  w hether the  u ltim a te  te rm inus ad quern remains 
the  same. In  the  present case i t  m ay be doubted 
w hether the  detention o f the  sh ip  a t W ei-ha i-w e i and 
Chefoo, no t fo r  any purpose connected w ith  o r fo r  the 
purposes of the  voyage insured, b u t fo r  the  reason and 
under the circumstanoes disclosed b y  the  evidence, did 
n o t am ount to  an abandonment o f th a t voyage. I t  may 
be th a t Shanghai was a p o rt to  w h ich  the  m aster m ig h t 
have taken the  ship when he found th a t the  p o rt of 
T a ku  was ice-bound, b u t he w en t there, and was in  fa c t 
ordered to  go there, fo r  a purpose d iffe ren t fro m  th a t 
contemplated in  the  o rig ina l voyage. B u t however th is  
m ay be, I  agree w ith  Kennedy, J . th a t i t  was ce rta in ly  
a devia tion fro m  the term s and conditions o f the  p o li
cies, w ith in  the  meaning o f those instrum ents, and I  also 
agree w ith  h im  th a t no notice was given to  the  under
w rite rs  of the  devia tion  o r change o f voyage ( if  there 
was one) e ith e r im m ed ia te ly  o r w ith in  a reasonable 
tim e  a fte r reoeipt by  the respondents o f advices as to 
the  ship ’s movements so as to  enable an ad d itiona l 
prem ium  to  be agreed upon. The respondents knew  of 
the  sh ip ’s a r r iv a l on the  17th or 18 th  Deo., and on the 
21st the  m aster received orders to  rem ain a t W e i-ha i- 
w ei u n t i l  fu r th e r  order, b u t no notice reached the 
underw rite rs  u n t il the  31st Dec., and, hav ing  regard  to  
the na ture o f the  r is k  insured and the  increase o f r is k  
to  a cargo o f th is  character occasioned by such orders, 
I  am o f op in ion th a t the  notice was n o t given in  a 
reasonable tim e . I  have therefo re come to  the  con
clusion th a t the  appellants were discharged fro m  a ll  
l ia b i l i ty  under th e ir  po lic ies from  the  date o f the 
a r r iv a l o f the  ship a t W ei-ha i-w e i. . . .  I  have 
been asked b y  m y noble and learned fr ie n d  L o rd  
Robertson, who is  unable to  be here to-day, to  Bay th a t 
he concurs in  the  judgm ent w h ich  has been proposed 
fro m  the  W oolsack.

L o rd  J a m e s  o f  H e r e f o r d . —  F o r the  reasons 
w h ioh  have been g iven by  m y noble and learned frie nd  
on the  W oolsack and m y noble and learned frie nd  
L o rd  Davey, I  th in k  th is  appeal should be a llowed and 
the  judgm ent o f Kennedy, J . restored. I  also agree 
w ith  the view  w hich m y noble and learned fr ie n d  Lo rd  
Macnaghten has expressed th a t the re  was here re a lly  an 
abandonment o f the voyage, and no t a mere devia tion 
w ith in  the  meaning o f the  policies.

A ppea l a llow ed. Judgm ent of Kennedy, J . restored.

S olic itors  fo r the appellants, W altons, Johnson, Bubb, 
and W hatlon.

S o lic ito r fo r respondents, H . W . C hatterton.

[K.B. Div.
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K IN G ’S B E N C H  D IV IS IO N .
Jan. 16, 17, and Feb. 1, 1917.

(Before Sa n  k e y , J.)
So c ié t é  N o u v e l l e  d ’A r m e m e n t  v . Sp il l b r s  

a n d  B a k e r s  L im it e d , (a)

Charter-party —  General average contribution —  
Towage— Absence of extraordinary and abnormal 
peril— Extraordinary sacrifice or expenditure—  
Marinellnsurance Act 1906 ( 6  Edw. 7, c. 41), 
s. 6 6  (2 ).

By sect. 6 6 , sub-sect. 2, of the M arine Insurance 
Act 1906 it  is enacted that : “ There is a general 
average act where any extraordinary sacrifice or 
expenditure is voluntarily and reasonably made 
or incurred in  time of peril fo r  the purpose of 
preserving the property imperilled in the common 
adventure.”

A ll loss which arises in  consequence of extra
ordinary sacrifices made or expenses incurred fo r 
the preservation of the ship and cargo comes 
within general average, and must be borne pro
portionately by all who are interested.

But, in order to come within the expression “ general 
average expenditure,” there must be expenditure 
abnormal in  hind or degree, and it  must have 
been incurred on an abnormal occasion fo r the 
preservation of the property. I t  must be incurred 
to avoid extraordinary and abnormal peril as 
distinguished from  the ordinary and normal 
perils of the sea.

The plaintiffs were the owners of the French 
barque E . L . The vessel left San Francisco, 
arrived at Queenstown, and was there ordered to 
proceed to Sharpness. The usual practice fo r a 
sailing vessel going from  Queenstown to Sharp
ness was fo r her to be towed a short distance out 
of Queenstown and a short distance into Sharp
ness. In  this case the master hired a Dutch tug 
to tow him the whole way, he being of opinion 
that that course was necessary on account of the 
presence of submarines.

Held, on a claim fo r a general average contribution 
in  respect of the hiring of the tug from  Queens
town to Sharpness, that the hiring of the tug 
was not a “ general average act where any extra
ordinary sacrifice or expenditure is voluntarily 
and reasonably made or incurred in  time of 
peril fo r the purpose of preserving the property 
imperilled in  the common adventure ” within  
the meaning of the Marine Insurance Act 1906.

A c t io n  tried before Sankey, J. in  the Commercial 
Court.

The plaintiffs were the owners of the sailing 
vessel Ernest Legouve, and they brought this action 
claiming a sum of 110Z. 4s. 3d. from the defendants, 
who were the charterers of the said vessel under a 
charter-party dated London, the 9th Nov. 1914. In  
pursuance of the charter-party this vessel was in  
M ay 1915 on a voyage from San Francisco to 
Sharpness with a cargo of barley for delivery to 
the defendants. A t that time the German sub
marine campaign was in active operation, and the 
master of the ship hired a tug to tow him from  
Queenstown to Sharpness. I t  was alleged by the 
plaintiffs that this course was necessary owing

(a) Reported by T. W . Moue AN, Esq., Barrieter-at-Lew.
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to the presence of submarines. The plaintiffs 
claimed the above-named sum as general average 
expenditure in respect of the hiring of the tug.

•4. A. Boche, K .C ., B. A. Wright, and C. T. Le 
Uuesne for the plaintiffs.

-D. C. Leek, K .C . and A. Neilson for the defen
dants.

Our. adv. vult.
Sa n k e y , J.— This is a claim for a general 

average contribution. The plaintiffs are the 
owners of the French barque Ernest Legouve, 
chartered by the defendants to load a cargo of 
oOOO tons of barley at San Francisco on the 
»th Nov. 1914 for carriage to the United K ing- 
o°m. In  pursuance of the charter-party the 
vessel le ft San Francisco, proceeded to Queens
town, and was there ordered to Sharpness in the 
Bristol Channel. She arrived at Queenstown 
about the 20th M ay 1915, and while there the 
crew saw the dead bodies of the torpedoed 
Lusitania being brought ashore. The usual 
Practice for a sailing vessel proceeding from 
Queenstown to Sharpness is for her to be towed 
a short distance out of Queenstown and a short 
distance into Sharpness, making, the intermediate 
Part of the voyage under her own sails.

The master hired a Dutch tug to tow him the 
whole way. H e was of opinion, that i t  was a neces- 
8ary thing to do, having regard to the presence of 
cue my submarines in the neighbourhood. He  
®ajs that for a week before his departure the 
Weather had been calm, with wind from the south- 
east, and that proceeding under his own 
aaus he would have been a better mark for 
ubmarines, not only on account of visibility, but 

because his progress would have been slower and 
e would have been unable to alter his course 
apidly from time to time to avoid torpedoes; and, 
urther than that, he could go closer into the 
core with the assistance of a tug. H e also says 
nat on the 26th M ay there was a meeting of the 
vew, which is recorded in his log, when they 
ennitely refused to proceed unless he engaged a 
Bg. _ The defendants ask me to Bay that this 

Meeting of the crew was inspired by a letter which 
us owners sent to the captain on the 19th May, 
ud that the decision to take a tug was that of the 
wner and not of the master. I  am unable to 

-^ccpt either of these suggestions, and I  find that 
O hiring the tug the master acted on his own 

Jaogment and his own responsibility.
Phe plaintiffs contend that the expenses of the 

âg fdr the intermediate part of the voyage are 
general average expenses— that is to say, that 

were properly incurred for the preservation 
j, the safety of the adventure— and that there

to the defendants, the cargo owners, are liable 
contribute their share, which is the sum sued 

°v in this action.
. *a first to be observed that both parties 

j ,  that this question has to be decided by
J g ‘-Bh law, and, as the plaintiffs are French 
1 I  may be allowed to say that the English
0  w differs considerably from that of foreign 
r Before such expenditure can be

overed, our law demands proof that it  has 
Psrf pro.Per,y incurred to preserve the pro- 
U which has been in peril, while the juris- 
thaf ■nCe ° ^ er countries is satisfied with proof 

ax it  has been incurred to benefit the adven- 
01 A  definition of general average has been 

V o l . X IV . ,  N . S.

given by many English judges, but the most 
famous one is that of Lawrence, J. in Birkley v. 
Presgrave (1801, 1 East, 220), which has always 
been regarded as authoritative. I t  is : “ A ll loss 
which arises in consequence of extraordinary 
sacrifices made or expenses incurred for the pre
servation of the ship and cargo comes within  
general average, and must be borne propor
tionately by all who are interested.”

The Marine Insurance A ct 1906, by sect. 6 6 , 
sub-sect. 2 , has now enacted what is a general 
average act in the following words: “ There is 
a general average act where an extraordinary 
expenditure is incurred in time of peril for the 
purpose of preserving the property imperilled in  
the common adventure.”

I  think, therefore, the questions I  have to decide 
are: (1) Was the hiring of the tug extraordinary 
expenditure? (2) Was the expenditure volun
tarily and reasonably incurred at a time of peril ? 
As to (1), Was the hiring of the tug extraordinary 
expenditure ? the law appears to stand as follows: 
Extraordinary expenditure must to some extent 
be connected with an extraordinary occasion. 
For example, an abnormal user of the engines 
and an abnormal consumption of coal in endea
vouring to refloat a steamship stranded in a 
position of peril is an extraordinary sacrifice and 
an extraordinary expenditure: (see The Bona, 7 
Asp. Mar. Law Cas. 557; 71 L. T, Rep. 870 ; (1895)
P. 125). A  mere extra user of coal, however, in  
order to accelerate the speed of a vessel would not 
he a general average act. Suppose, for example, a 
vessel, whose ordinary speed was seven knots, were 
under a forced draught and an extra coal con
sumption to proceed at nine knots merely for the 
purpose of accelerating the voyage, or a sailing 
vessel with auxiliary steam were to use the 
auxiliary Bteam for the purpose of reaching port 
sooner, in neither case would the expenditure on 
extra coal be a general average act, though in  
both cases some of the risks of the voyage might 
have been minimised by the vessel being exposed 
to perils for a shorter period. Again, suppose the 
master, instead of hiring a tug, had purchased 
guns and hired a crew of gunners at Queenstown 
on the chance that he might be attacked by a sub
marine, 1 doubt if  the expenses of the guns and 
gunners could have been recovered as a general 
average expenditure : (see Taylor Curtis, 1816,
6  Taunt. 608). In  that case, after elaborate an ^ f  
learned argument, i t  was held : “ The expenditure* 
of ammunition, in resisting capture by a privateer, 
the damage done to the ship in the combat, and 
the expense of curing the wounded sailors, are not 
the subject of general average by the law of 
England.”

I t  is not sufficient to say that the expenditure 
was incurred to benefit the property; i t  must be 
proved that i t  was abnormal in kind or degree, 
and incurred to preserve the property. As to (2), 
Was the expenditure voluntarily and reasonably 
incurred at a time of peril ? The law appears to 
stand as follows: The word “ peril ” is used in  
the statu tor y  definition without any qualification, 
although in many of the definitions given of 
general average it  is stated that the peril must be 
imminent, which means that it  must be substantial 
and threatening and something more than the 
ordinary peril of the seas: (see Covington v. 
BobertS' (1806, 2 Bos. & P. N . Rep. 378). I t  is 
not desirable, even if  i t  were possible, to define the

D
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degree of danger or the amount of peril neces
sary. That is a question of fact, depending 
alike on time and circumstance, upon which 
each judge must form his own conclusion. 
In  some cases, as, for example, where a ship is 
stranded or sinking, the question approaches a 
certainty, and the decision presents no difficulties. 
I t  is far otherwise where, as here, the question 
depends to some extent on a contingency and 
quits the realms of certainty for those of con
jecture.

To sum up, there must be expenditure abnormal 
in kind or degree, and it  must have been incurred 
on an abnormal occasion for the preservation of 
the property. In  this particular case I  am left 
in  an uncertain position. I t  is true that I  have 
the evidence of Captain Symes, who gave it  as 
his opinion that if  he had been master of the 
vessel under the circumstances he would have 
taken the tug, but I  must look more closely into 
the facts. The vessel left Queenstown on the 
1st June and arrived at the F ia t Holm  of Cardiff 
on the 3rd June. Although she passed through 
waters in which she anticipated submarines, she 
in  fact never saw one. A  list was shown to me 
of vessels alleged to have been sunk or damaged 
in these waters between the 20th M ay and the 
12th June. I  do not propose to refer to the 
names of these vessels or the places where they 
were torpedoed. I t  is sufficient to say that 
three quarters of them were steamships and not 
sailing ships. Further than that, during the 
period up to the 4th June only one sailing vessel 
was torpedoed. I  have nothing to compare this list 
with. I  do not know how many sailing vessels 
were in these waters at the time, and whether 
any of them took tugs to assist them on their 
voyage. I  should rather gather from the log 
that the master passed sailing vessels which were 
proceeding under their own sails. Under these 
circumstances it  is very difficult to say that the 
Ernest Legouve was or would have been in such 
peril as to justify the expenditure on the tug 
being treated as a general average act.

I t  must further be remembered that the plain
tiffs always used a tug when leaving or entering 
port, and are only claiming in respect of a user 
for the purposes of accelerating the intermediate 
voyage, a position not unlike that of a ship with 
auxiliary steam above referred to. General 
average expenditure must be incurred to avoid 
extraordinary and abnormal peril as distinguished 
from the ordinary and normal perils of the sea, 
and in my view in the present case the risk of 
being attacked or destroyed by the K in g ’s 
enemies was not an extraordinary and abnormal 
p e r il: (see Taylor v. Curtis, above referred to, 
where Gibbs, C.J. says : “ The measure of resist
ing the privateer was for the general benefit, but 
i t  was part of the adventure. No particular part 
of the property was voluntarily sacrified for the 
protection of the rest. The losses fell where the 
fortune of war cast tbam, and there it  seems to 
me they ought to rest.” I t  therefore follows that 
these losses were not in  the nature of general 
average and that the plaintiffs cannot recover. 
I t  is the duty of the master to carry 
the cargo safely if  he can, and I  do 
not think he did anything here in excess of 
his duty, or that he was exposed to any danger 
other than that usual and anticipated on such a 
voyage at such a time. I  am satisfied that the

act of the master may have minimised the risk, 
and that was undoubtedly a benefit to the 
property, but it  is impossible to say that i t  pre
served it  in a time of peril. W hile  it  is true 
that proof of minimisation of risk may in some 
cases be equivalent to proof of preservation of 
the property, I  cannot find that i t  reaches that 
standard in the present case.

In  my opinion the claim fails, and my judg
ment must be for the defendants.

Judgment accordingly.
Solicitors for the plaintiffs, Ballantyne, Clifford, 

and Hett.
Solicitors for the defendants, Thomas Cooper 

and Co.

March 19, 20, and 30, 1917.
(Before B a il h a c h e , J.)

A n g lo -N o r t h e r n  T r a d in g  C o m p a n y  L im it e d  
v. E m l y n , J ones , a n d  W il l ia m s , (a)

Time charter-party— H ire— Requisition of ship hy 
Adm iralty— Restraint of princes—Frustration 
of commercial adventure.

The doctrine of commercial frustration is applic
able to a time charter-party.

I t  does not apply where the time charterer ha} the 
use of the vessel fo r some purpose fo r which he is, 
under the charter-party, entitled to use her, even 
though that purpose is not the particular purpose 
fo r which he desires to use her.

Whether the doctrine is to be applied to a particular 
time charter-party depends upon the circum
stances, the main consideration being the probable 
length of the total deprivation of use of the vessel 
as compared with the unexpired duration of the 
charter-party.

The parties have the right to claim that a time 
charter-party is determined by frustration as 
soon as the event happens on which the claim is 
based.

Where a party desires to rely on the doctrine, the 
question is what estimate would a reasonable 
man of business take of the probable length of the 
withdrawal of the vessel, having regard to the 
information before him, and it  w ill be immaterial 
whether his anticipation is justified or not by the 
event.

By a charter-party, dated the2nd Oct. 1915, a ship 
was let on hire at a monthly rale until the 
19th Nov. 1916. In  certain events preventing 
the working of the steamer, hire was to cease 
until she was again in  an efficient state to resume 
her set vice. T here was an exception clause which 
included restraint of princes, but there was no 
provision fo r cessation of hire in  respect of inter
ruption of service due to that exception. On the 
22nd July  1916 the ship was requisitioned by the 
Admiralty, and the requisition continued until 
after the 19th Nov. 1916, the rate of hire payable 
by the Admiralty being less than that payable 
under the charter-party. No information was 
given by the Admiralty at the time of the requi
sition of the probable duration of the nquisition. 
The charterers claimed that the requisition 
determined the charter-party.

Held, that the requisition had frustrated the adven
ture, and the charterers were not liable fo r the 
hire after the date of the requisition.

(O) Reported by VV. V. Ra u l , E sij,, B arrister it-L aw .
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^ b̂ RI> ^  aD arl}itrator ’n the form of a special

0 a charter-party in the Baltic and W hite  
f,ea Conference form, dated the 2 nd Oct. 1915,

e Plaintiffs, the Anglo-Northern Trading Com- 
pany Lim ited (hereinafter called the owners), 

greed to let, and the defendants, Em lyn  
^ n e 8  and W illiam s (hereinafter called the 
narterers) agreed to hire, the steamer Lowdale 

m a, term of about eleven or twelve calendar 
months (say from date of delivery t ill  about the 
”uth Sept, or the 30th Oct. 1916), at 36311. 5s. 
P®r calendar month, commencing from the time 

, 6  steamer was delivered and placed at the 
. arterers’ disposal. The payment of hire was 
j ° ,“e made in London monthly, in advance. In  
otault ° f  payment the owners were to have the 

fk y ° f  withdrawing the vessel from the service 
,, fhe charterers without prejudice to any claim 
;?at they might have against the charterers under 
the charter.
in b arte r-p arty  provided by clause 1 2  that 

the event of loss of time from deficiency of 
en or owners’ stores, breakdown of machinery, 

r damage to hull or other accident preventing 
j  6  working of the steamer for more than twenty - 
, Ur consecutive hours, hire should cease until 

a 6  was again in an efficient state to resume her 
v LVlc0i and it  contained an exception clause 
b u t« . ’nct llc*ed, inter alia, restraint of princes, 

ut there was no provision for cessation of hire 
th reBPeiJf ° f  any interruption of the services of 
/ 6  hfeamer due to that exception. The steamer
1 - h*ess lost) was to be redelivered on the expira- 

°h  of the charter-party. By a supplemental 
auso it  was provided that any time occupied 
urmg the currency of the charter-party in the 
hrvey of the steamer was to be added to or 
educted from the above periods at the charterers’

°Ption.
th^oo s êainer was delivered to the charterers on 

6  28th Oct. 1915, when hire commenced, but it  
j'®a8.e^ to be payable for two periods, amounting 
^ all to one month and nineteen and one-twelfth 
irf xr’ while the steamer was undergoing survey 
of fk ' ^*ec' and in M ay 1916. In  respect 
ext j 8  Periods b ®  charter-party was admittedly 

tended by the charterers exercising the option 
8 >ven them to do so.

On the 26th July 1916 the steamer was requisi- 
th *t-8a the Adm iralty, and she continued under 
... . Requisition until after the expiration of the 
l ■ n od covered by the charter-party, the rate of 

re payable by the Adm iralty being 15291. 10a. 
v0r *jDonb '  A t  the time of requisitioning the 
of «  no ^form ation was given by the Adm iralty  
th f 8- Pr°bable duration of the requisition. A t  

at time hire had been paid in advance by the 
j ' f t e r e r s  for the period expiring on the 28th 

y 1916, but no subsequent payment of hire 
ex' 8  ? ade under the charter-party. I f  the 
o tended period of one month and nineteen and 
of ® twelfth days (the time occupied in the survey 
th * 4 .  Reamer) was added to the 30th Sept. 1916, 

c charter-party would terminate on the 19th 
L V- 1916. N o formal redelivery of the vessel

j r  0 harter-party would terminate on the 
Wa*7- ^916. N o formal redelivery of the vesse 

8  eYer made by the charterers, and on the 19tt 
a j V .9 1 6  she was still under requisition to the 

miralty. No payment had been made by the 
Wonara‘tty charterers, and presumably il
q! ; “  he paid to the owners. The owners 

'fflod against the charterers hire from the

28th July 1916 to the 19th Nov. 1916, amounting, 
after giving credit for the hire, if  and when 
received from the Adm iralty, to 77821. 6 s. 4d.

I t  was contended for the owners that they 
were entitled to hire for the whole period of 
the charter-party as extended, that it  was the 
charterers’ duty to collect from the Adm iralty  
the hire payable under the requisition, and that the 
act of requisition did not put an end to the charter 
or affect the rights of either party under the 
charter-party.

I t  was contended for the charterers that the 
Adm iralty requisition put an end to the charter- 
party, ana that, even if  i t  did not do so, the 
owners were not entitled to payment of hire by 
the charterers until the sum due under the 
requisition from the Adm iralty had been paid or 
credited to the charterers.

The arbitrator decided, subject to the opinion 
of the court, that the Adm iralty requisition did 
not put an end to the charter-party, and 
that the owners were entitled to be paid hire 
until 2 a.m. on the 19th Nov. 1916, giving credit 
for the hire payable by the Adm iralty. H a  
therefore awarded that the charterers should 
pay to the owners 77821. 6 s. 4d. I f  his award 
was correct in  point of law, it  was to stand ; 
if, however, the court should be of opinion that 
the charter-party was determined by the Adm iralty  
requisition, he awarded that the owners should 
repay to the charterers 3021. 12s. I d , beiDg 
the hire paid in advance for the period from the 
26th July 1916, when the steamer was requisi
tioned, until noon on the 28th July 1916.

Lech, K .C . and C. T. Lc Quesnc for the 
charterers.

Inship, K .C . and W. N. Raeburn for the 
owners.

The following cases were referred to during the 
course of the arguments :

T a m p lin  Steamship Com pany v. Anglo-M exican  
Petro leum  Products Company, 13 Asp. M ar. Law  
Cas. 284 ; 115 L . T  Rep. 315 ; (1916) 2 A . C. 397 ;

Modern Transport Company v. D une nc  Steamship 
Company, 13 Asp. M a r. La w  Cas. 490 ; 115 L . T . 
Rep. 535 ; (1917) 1 K . B . 370 ;

Scottish N av iga tion  Company v. Souter and Co., 
13 Asp. M a i. La w  Cas. 539; 115 L . T . Rep. 812 
(1917) 1 K .B .  222;

Jackson v. Union M arine  Insurance Company,
2 Asp. M a r. Law  Cas. 4 3 5 ; 31 L . T . Rep. 789 ; 
L . Rep. 10 C. P .1 2 5 ;

Embericos v. R eid and Co., 12 Asp. M ar. Law  Cas. 
5 1 3 ; 111 L . T . Rep. 291 ; (1914) 3 K . B . 45 ;

A d m ira l S h ipp ing  Company v. W eidner, H opkins, 
and Co., 13 Asp. M ar. Law  Cas. 246; 114 L . T. 
Rep. 171 ; (1916) 1 K . B . 4 2 9 ; 115 L . T . Rep 
812 ; (1917) 1 K . B . 222 ;

W atts, W atts, and  Co. v. M its u i and  Co., 13 Asp. 
M a r Law  Cas. 580 ; 116 L . T . Rep. 353 ■ 119171 
W . N . 108 ; ;

Geipel V . S m ith , 1 Asp. M ar. Law  Cas. 268 • 26 
L . T  Rep. 361 ; L . Rep. 7 Q. B. 404 ;

M e trop o litan  Water B oard  v. D ick K err, and Co 
1 1 6 L . T . Rep. 201 ; (1917) W . N  9 8 ; ’

Andrew  M i l la r  and  Co. v. T ay lo r and  Co 114 L  T  
Rep. 216 ; (1916) 1 K . B . 402.

Cur. adv. vult.

March 30.— B a il h a c h e . J. read the following 
judgm ent:— This case com6 s before me on a case 
stated by an arbitrator for the opinion of the
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court. I t  raises once again the much-litigated 
question of the effect of an Adm iralty requisi
tion of a Bhip the subject of a time charter- 
party.

The facts are that the Lowdale, under time 
charter-party dated the 2nd Oct. 1915 to Messrs. 
Em lyn Jones and W illiams, was requisitioned by 
the Adm iralty on the 26th July 1916. The time 
charter-party expired on the 19th Nov. 1916, 
while the ship was still under requisition, and the 
charterers contend that the Adm iralty requisition 
so frustrated the commercial object of the adven
ture as to put an end to the charter-party as 
from the date of the requisition. This contention 
was, I  gather, raised as soon as the Lowdale was 
requisitioned. There is no finding to that effect, 
but the charterers paid no hire to the owners 
after the 26th July. The time charter-party is in 
the Baltic and W hite Sea Conference form, 
giving the charterers a wide choice of purposes 
for which the Bhip may be used by them. I t  
provides, in clause 1 2 , for cessation of hire during 
time lost by deficiency of men, owners’ stores, or 
accident preventing the working of the ship, and 
i t  contains an exception clause, clause 14, which 
includes restraint of princes, but there is no 
provision for cessation of hire during any inter
ruption of the services of the ship due to that 
exception. The arbitrator has held, contrary to 
the charterers’ contention, that the requisition by 
the Adm iralty did not put an end to the time 
charter-party, and the question for my decision is 
whether he is right in so holding.

The requisition by the Adm iralty was a restraint 
of princes, and it  took the Lowdale entirely away 
from the control of both owners and charterers, 
and from its date the charterers had none of her 
services for any purpose whatever.

The authorities upon the point are difficult to 
reconcile, and there is such conflict of opinion on 
the subject among lawyers and commercial men 
that I  reserved my judgment in the heps that I  
might be able to extract from the decided cases 
some definite rules which might serve as a guide 
to shipowners and time charterers, who are much 
perplexed to know what their respective rights 
are in such a case as the present, a case now of 
constant occurrence. I  have found the task a 
difficult one, but with the diffidence which befits 
a judge of first instance, especially one whose 
opinion has been overruled, I  venture to Buggest 
that the law at present stands thus:

(1) The doctrine of commercial frustration is 
applicable to a time charter-party : (see per Lords 
Loreburn, Haldane, and Atkinson in  Tamplin’s 
case, sup.) and the subsequent decision of the 
Court of Appeal in Souter’s case (115 L . T. Rep. 
812; (1917) 1 K . B. 222) and Weidner, Hopkins’ 
case (sup.). I  think it impossible to hold, as is 
sometimes contended, that the last-mentioned 
decision turned solely upon the conclusion of the 
Court of Appeal that the charter-parties in those 
cases were voyage and not time charter-parties : 
(see especially the judgment of A. T . Lawrence, J , 
at p. 249).

(2) The doctrine does not apply when the time 
charterer has the use of the vessel for some purpose 
for which he is under the terms of the time 
charter-party entitled to use her, even though that 
purpose is not the particular purpose for which he 
desires to use her : (Brown v. Turner, Brightman, 
and Co. (105 L. T . Rep. 562; (1912) A. C. 12).

I  think that, in so far as the decision in Weidner, 
Hopkins’ case (sup.) seems contrary to this 
view, that part of the decision is founded upon 
the fact that Swinfen Eady and Bankes, L .J J. 
considered that the charter-party in that case 
was a voyage and not a time charter-party. 1  am 
aware that the judgment of A . T . Lawrence, J. in  
that case cannot be explained on this ground, but, 
with every respect for any judgment of his, I  
think the Jaw is as I  have stated it.

(3) I t  follows that the doctrine does not apply 
unless the owner is unable to give the time 
charterer the use of the vessel for any purpose 
whatever within the scope of the charter-party.

(4) W hether in a given casb the doctrine of 
frustration of adventure is to be applied to a 
particular time charter-party depends upon the 
circumstances. The main consideration is the 
probable length of the total deprivation of use 
of the vessel as compared with the unexpired 
duration of the charter-party.

(5) This raises another question, namely, when 
is the party desirous of relying upon the doctrine 
of frustration in a position to claim his right so 
to do P I f  he does so as soon as the event happens 
which in his view gives him the right, its duration 
must be a matter of estimate, depending chiefly 
upon the nature of the event. The particular 
event with which I  am concerned in this case is a 
requisition of the vessel by the Adm iralty for an 
undefined period. Now there i 3 nothing more 
repugnant to business men who have to look ahead 
and make their arrangements in advance than 
uncertainty as to their engagements already 
made. Doubt as to their contractual obliga
tions paralyses business, and I  think that in 
timecharter-parties where hire is periodically pay
able and failure to pay may entail the withdrawal 
of the vessel, and payment and acceptance of the 
hire, if  not a waiver of the right to rely upon frus
tration, at any rate extend the period of suspense, 
the parties must have the right to claim that the 
charter-party is determined by frustration as soon 
as the event upon which the claim is based 
happens. The question will then be what estimate 
would a reasonable man of business take of the 
probable length of the withdrawal of the vessel 
from service with such materials as are bafore 
him, including, of course, the cause of the w ith
drawal, and it  w ill be immaterial whether his 
anticipation is justified or falsified by the event. 
This view is I  think supported by such cases as 
Geipel v. Smith (sup.), Notara v. Henderson 
(26 L . T . Rep. 442; L . Rep. 7 Q. B. 225, 237), 
The Savona (1900) P . 252, 259), and Hmhiricos v. 
Reid and Co. (sup.). I  should entertain no doubt 
of its accuracy but for the decision of the Court 
of Appeal in Andrew M illa r  and Co v. Taylor and 
Co. (sup.), which seems to point the other way and 
to indicate that the proper attitude to adopt is 
“ wait and see.” That is not, however, a charter- 
party case, and for the reasons given does not, in  
my opinion, apply to time charter-parties.

(6 ) The decision of the Court of Appeal in The 
Hunerie case (sup.) does not appear to have any 
material bearing upon the matter in hand. M r. 
Roche, in support of the appeal, expressly dis
claimed any reliance upon the doctrine of frustra
tion of the adventure: (1917) 1 K . B. 373). A  
good deal of confusion has been caused by mis
apprehension of this case and treating i t  as an 
authority on frustration of adventure.
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. These conclusions, if  sound, are, I  think, suffi
cient for practical guidance. I f  the principles I  
have Btated are correct, commercial men will not 
care to inquire how they are arrived at, but 
lawyers may feel some surprise that I  quote as 

authority for the proposition that the doctrine 
° f  frustration of adventure applies to a time 
charter-party the opinions of Lords Haldane and 
Atkinson, who formed the dissentient minority in 
jam p lin ’s case (sup.), and not those of Lords 
■puckmaster and Parker, who with Lord Loreburn 
formed the majority in that case. The reason is 
hhat, as I  understand it, the judgment of the 
Lourt of Appeal in Admiral Shipping Company v. 
Weidntr, Hopkins, and Co. (sup.) has not followed 
the line of reasoning taken by Lords Buckmaster 
at)d Parker, nor, as I  read his speech, did Lord 
Loreburn.
. The question at issue is the implication into a 

Line charter-party of a clause providing for the 
determination of the contract by frustration of 
the adventure, which will not conflict with the 
express provisions of the contract. The general 
fule of law is, of course, that no term can be 
meorporated by implication into a contract 
^hich conflicts with some term expressed in the 
contract. Lord Parker, speaking for himself and 
Lord Buckmasten, points this out in Tarnplin’s 
caBe (sup.), where, after referring to the terms of 
he charter-party in that case, terms which are the 

hsual terms in most time charter-parties, and were 
he same as in Weidner, Hophins’ case (sup ), he 

Says : “ Under these circumstances it  appears to 
■he to be difficult, i f  not impossible, to frame any 
condition by virtue of which the contract of the 
Parties is at an end without contradicting the 
express provisions of the contract and defeating 
he intention of the parties as disclosed by those 

Pi'ovisions.” I  had pointed out the same diffi 
calty in Weidner, Hophins’ case (114 L . T . Rep.

(1916) 1 K . B. 429) in a passage to 
hich Lord Parker referred and of which he 

Vproved. The Court of Appeal in Weidner, 
PW kins’ case (115 L . T . Rep. 812; (1917) 

B. 222) expressly say that my view was 
mistaken in that case. True i t  is that the 
Majority of the Court of Appeal held that the 
barter-party there was a voyage and not a time 

^rhxter-party, but that does not dispose of the 
ituculty now under consideration. The express 
eruis of that contract being the same in this 
aspect as in the contract in Tamp(in’s case (sup.),

U  P ro d uctio n  by implication into both con- 
t , a°ts of the same term must necessarily cause 
th6  ?ame conflict between the express terms and 
oa terms so implied, if  conflict there be. 

f  i® not my purpose here to argue the matter 
. ner, still less to endeavour to set up again any 

Pinion of my own against a judgment of the 
r of Appeal. I  should not, indeed, have 
th f r-6<̂  *"° “ 7  own V*6W ° f  i f 10 matter at all, but 
its ■ reversa' *n the Court of Appeal after 
, approval by Lord Parker seems to be the 
earest indication I  cm  get that I  am right in 
i/o g  that, notwithstanding the difficulty felt 

, u expressed by Lord Parker in the passage I  
tDve cited, the doctrine of frustration of adven- ■ 

does apply to a time charter-party, 
t remains to apply the law as I  understand it. - * v.

fo the
t ta t  this

present case, and so doing it  seems clear

w he th i
adventure was frustrated, and that too

er one considers the position as a t the date

of the requisition or holds the matter in sus
pense until the termination of the charter-party, 
and I  so answer the question submitted to me. 
The result of i t  is the charterers get the costs
of this hearing. , , ,  ,. , , . ,“ Alternative award upheld.

Solicitors for the charterers, W. A. Crump and 
Son.

Solicitors for the chartered owners, Winn-Jones 
and Co.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S IN E S S .

Oct. 17, 18, and 31, 1916.
(Before Sir S. T . E v a n s , President.)

T h e  M o n tr o sa , (a)
Proceeds of sale of ship in  H igh  Court —  

Action fo r breach of charter brought in  County 
Court against proceeds of sale in the High  
Court— Summons in  County Court action served 
on the Admiralty registrar— County Court action 
transferred to H igh Court— Jurisdiction of High  
Court to hear and determine the transferred 
action— County Court Admiralty Jurisdiction 
Amendment Act 1869 (32 & 33 Viet. c. 51), ss. 2, 3.

Salvors brought an abandoned steamship into Hull. 
The salvors instituted a suit fo r salvage in  the 
High Court of Adm iralty, and, an order fo r the 
sale of the vessel having been made, the proceeds 
(23501.) were paid into court. The salved steam
ship when abandoned was under a charter to load 
a wood cargo for England. On the day she was 
sold the Russian owner wrote to the charterers 
repudiating the charter. The charterers then took 
out a summons in  the City of London Court 
against “ the owners of the proceeds of sale of the 
sailing vessel Montrosa, now in  the H igh Court 
of Justice, Admiralty Division, within the ju ris 
diction of this honourable court,”  claiming 3001. 
as damages fo r breach of charter-party. The 
summons was served on the Admiralty registrar. 
The charterers took out a summons in the High  
Court to transfer the action from  the City of 
London Court to the High Court. An order to 
transfer was made. A fter the action was trans
ferred the Russian owner entered an uncon
ditional appearance in  the High Court.

Held, that the City of London Court had ju ris 
diction to entertain the action, as the pro
ceeds of sale lying in  the High Court represented 
the res; that service on the Admiralty registrar 
was good service; and that the High Court of 
Adm iralty had jurisdiction to hear and deter
mine the transferred action although the char
terers could not have instituted the action in  
the High Court originally.

A c t io n  to  recover damages fo r  breach o f 
charter.

B y charter, dated the 16th March 1915, M r. M. 
Eriksson, the owner of the Russian Bailing ship 
Montrosa, agreed with John E . Moore Lim ited, of 
Sfc. John’s, New Brunswick, that the Montrosa 
should proceed in ballast to  Halifax, Pioton, or 
Pugwash, as ordered before leaving England, and 
should there load a cargo of timber and deliver it  
at a port in the United Kingdom, which port was

(a) Reported by L, F. C. D a r b y , Eeq., B*rrister-stt-L&w.
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to be stated on the signing of the bills of lading 
and on payment of freight at so much a 
standard.

The Montrosa before sailing from England was 
told to proceed to Pagwash, and she left Goole 
in  M ay 1915. A fte r leaving Goole she sprang a 
leak and was abandoned by her crew, who reported 
that she had been mined. On the 1st June she 
was picked up by salvors and taken to H u ll. The 
salvors brought an action against her in the 
Adm iralty Division to recover salvage for the 
services rendered in bringing her into port. On 
the 12th Aug. 1915 the Russian shipowners wrote 
to the plaintiffs, John E . Moore and Oo. Limited, 
refusing to carry out their contract under the 
charter, and on the same day the vessel was sold 
by order of the Adm iralty Court, and the proceeds 
of sale (23501.) were paid into court.

On the 21st Oct. 1915 John E. Moore and Oo. 
Lim ited took out a summons in Adm iralty in the 
City of London Court claiming 3001. damages 
against the owners of the proceeds of sale of the 
Montrosa for breach of charter-party, dated the 
16th March 1915, made between the plaintiffs and 
the owners of the Montrosa for the use or hire of 
the said vessel. The summons was directed 
against “ the owners of the proceeds of sale of the 
Montrosa now in the H igh Court of Justice, 
Adm iralty Division, within the jurisdiction of 
this honourable court,” and was served on the 
Adm iralty registrar as custodian of the fund in 
court. On the 27th Oct. 1915 the assistant 
registrar of the Adm iralty Court made an order 
transferring the action, which had been started 
by Moore and Co. Lim ited in the City of London 
Court, to the Adm iralty Division of the High  
Court. I t  was a term of the order that “ all 
rights reserved to defendants, costs reserved.”

The action having been transferred to the 
H igh Court, the plaintiffs delivered a statement of 
claim in which they alleged that, when the vessel 
was picked up by salvors eighteen miies N .E . by
N . of the Spurn Lightship, she had been im 
properly abandoned by her crow. They alleged 
that when she was picked up she was leaking 
through two rivet holes and gradually filling with 
water, and that the pumps could not be worked 
owing to the handles being missing ; that other
wise she was undamaged ; that the leaky rivet 
holes were easily plugged by the salvors, and that 
then the ship did not make any more water. They 
further alleged that after arrival at H u ll she was 
surveyed and it  was found that she had not been 
damaged by a mine, and that the leaks had been 
caused by cutting off two rivet heads from the 
inside; that with very slight repairs she was fit to 
proceed on her voyage under the charter, but that 
the defendants or their agents improperly aban
doned the voyage and repudiated the charter. 
The plaintiffs further alleged that, by reason of 
the matters stated above, the defendants had 
committed a breach of the charter in abandoning 
the voyage, or in repudiating the charter, or in 
sending the Montrosa to sea not tight and staunch, 
and with a master and crew and pumps which 
were not fit for the voyage, or in scuttling her. 
They also alleged that they had suffered damage, 
and claimed judgment against the proceeds in 
court for 3001, or a reference to the registrar to 
assess the amount of the damage.

The defendants alleged that after leaving Goole 
the Montrosa made water through two rivet holes,

the rivets having been wilfully and improperly, 
and without the consent and against the interests 
of the owners of the vessel, destroyed by the 
master and crew, or some or one of them, in  order 
to allow water to enter the ship, and she was then 
improperly abandoned by the crew.

They further alleged that the performance of 
the charter-party was prevented by matters 
excepted therein— namely : “ Perils of the sea, 
barratry of the master and crew, arrest . . .
accidents of navigation even when occasioned by 
the negligence and default . . .  of the master 
or mariners.” The defendants then alleged that 
at the time the action was instituted M r. M . 
Eriksson, who had been the owner of the vessel, 
with whom the plaintiffs had made the charter- 
party, had ceased to be her owner, the vessel 
having been sold, and the City of London Court 
had no jurisdiction to entertain the action, and 
that the H igh  Court had no jurisdiction to enter
tain an action in  rem, for damages for breach of 
contract.

The material sections of the County Courts 
Adm iralty Jurisdiction Amendment A ct 1869 
(32 & 33 V iet. c. 54) are as follows :

2. A n y  County C ou rt appointed o r to  be appointed
to  have A d m ira lty  ju r is d ic tio n  sha ll have ju risd ic tio n  
and a ll powers and au tho ritie s  re la tin g  the re to  to  t r y  
and determ ine the  fo llo w in g  causes : (1) As to  any claim  
a r is in g  ou t o f any agreement made in  re la tion  to  the use 
or h ire  o f any ship . . . provided the  am ount
claimed does no t exceed three hundred pounds.

3. The ju risd ic tio n  conferred by  th is  A c t . . .
may be exercised e ither by  proceedings in  rem  o r by 
proceedings in  personam.

Sect. 6  of the Adm iralty Court A ct 1861 (24 
Y ict. c. 1 0 ), referred to in the argument, is as 
follows:

The H ig h  C ourt o f A d m ira lty  sha ll have ju risd ic tio n  
over any cla im  by the  owner or-consignee o r assignee o f 
any b i l l  o f lad in g  o f any goods carried in to  any p o rt in  
England or W ales in  any ship fo r  damage done to  the 
goods or any p a rt thereo f by  the negligence or m iscon
duct o f, or fo r  any breach o f du ty , o r breach of con trac t 
on the  p a rt of, the  owner, master, o r crew of the  Bhip, 
unless i t  is shown to  the sa tis fac tion  o f the cou rt th a t 
a t the tim e  o f the  in s t itu t io n  o f the cause any owner or 
p a rt owner o f the ship is dom iciled in  E ng land or 
W ales.

Laing, K .C . and Balloch for the defendants.—■ 
The H igh Court of Adm iralty has no jurisdiction 
to try  an action in  rem for damages for breach of 
charter, for such an action is not within the 
provisions of sect. 6  of the Adm iralty Court Aot 
1861: (see Carver’s Carriage by Sea, sect. 6 8 8 ). 
The City of London Court has jurisdiction to try  
such an action if  the ship against which proceed
ings in rem are taken is the property of the ship
owner against whom the plaintiffs have a claim. 
When proceedings were started Eriksson had 
ceased to be the owner. I f  the plaintifEs had 
proceeded with the action in the C ity of London 
Court they could not have enlorced their judg
ment. Proceeds realised by the sale of property 
in the hands of a third party cannot be proceeded 
against:

The O ptim a, 10 Asp. M ar. La w  Cas. 147; 93 L . T .
Eep. 638.

The action could not be brought at all, and there 
was, therefore, no action which could be trans
ferred, though it  is admitted that, if  such an
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action could be brought, it  m ight be transferred 
and tried in the Adm iralty Court. Further, the 
exception in the charter as to barratry protects 
th® shipowner:

Finlay v. Liverpool and Great Western Steamship 
Company, 3 Mar. Law Gas. 0. S. 487 ; 23 L. T. 
Eep. 251.

Bateson, K .C . and Dunlop for the plaintiffs.—  
J-ne proceeds of sale represent the res; the pro
ceeds are owned by the late owner of the ship. 
. ,®y are in the custody of the H igh  Court, which 
is in the geographical area over which the City of 
London Court has jurisdiction; the action there- 
lore is properly instituted. The transfer of the 
action was rightly made under sect. 6  of the County 
Courts Adm iralty Jurisdiction Act 1868, which 
provides that the H igh  Court, on motion by any 
Party to an A dm iralty cause pending in a County 
Lourt, may, if  i t  think fit, after notice to the other 
Party, transfer the cause to the H igh  Court. The 
ftigh  Court holds the proceeds for those entitled 
o them, and, subject to questions as to priorities, 

t ne plaintiffs are entitled to judgm ent:
The A frican o , 7 Asp. M ar. La w  Cas. 427 ; 70 L  T  

Eep. 250; (1894) P. 141.

Oct. 31.— The P r e s id e n t .— T his action was 
originally brought in the City of London Court 
ander the provisions of the County Courts 
¡^dmiralty Jurisdiction Amendment Act 1869. 
A he claim was by the charterers for 3001. damages 
or breach of charter-party. By an order of this 
°u rt the aetic n was transferred to this division. 

^Ppearance was entered for the defendants in the 
'gh Court after the transfer. The appearance 

was unconditional.
The chief contest between the parties at the 

earing was whether there was jurisdiction to 
ntertain the action. Apart from this, the sub

stance of the case can be dealt with briefly. The 
oetendants pleaded that the completion of the 
ojage and the further performance of the 

oaarter-party were pretented by barratry of the 
in and cre w, which was one of the exceptions
uthe charter-party. The damages were also in 
RaSUe;  As to the barratry plea, it  is enough to 

y* first, that the defendants failed to prove i t ;  
d secondly, that whenever and however the 

vets were removed, they could easily and
cn,°MP1tly bave been rePla°efl. and the voyage 
euid have been resumed. This could have Deen 

?e even before the arrest in the salvage action. 
Moreover, after the arrest the correspondence 
ween the plaintiffs’ and the defendants’ 

spective agents shows that i t  was expected that 
e vessel would have proceeded on her voyage in 

1 0 ?i! r n°e w'th the charter-party. On the 
SBfii Jnly tbe owners instructed their agents to 

w e  the salvors’ claim for 8001.— the sum 
, mande d “ if  better impossible ’’—and to instruct 
j e. master to fulfil the charter i f  charterers

12th J j The replj t0 tbis WaS a Ietter of tbe
a I t  was not until the 12th Aug. that the owners’ 
j f i ts  repudiated the charter-party. On that 
2 3 5 0 7  8  vessel had been 8old by this court for 
sal Tbe Pr o o e e d 8  were paid into court. The 
lOOoTi would ba,ve released the vessel if bail for 

w i. had been given. Subsequently tbe salvage 
etion was settled for 6001. and costs.

eviA t 0  tbe damages> the plaintiffs produced 
mence which proved their loss to be considerably

over 3001. The defendants did not attempt to 
controvert the evidence. Accordingly, it the 
court has jurisdiction, the plaintiffs have esta
blished their right to judgment for 3001. I f  it 
has not, the action of course fails.

This court could not have entertained the action 
if  it  had been originally brought in this court, 
because it  has not been intrusted with powers 
like those conferred on County Courts by the Act 
of 1869 already referred to. W hy that is so I  do 
not know. Those interested in shipping have 
urged the extension of the powers of this court to 
enable it  to decide causes arising out of agree
ments made in relation to the use or hire of a 
ship, and also in relation to the sale and purchase 
of ships. I t  seems to me to be fitting that this 
should be done; but that is a matter for the 
Legislature. _ B ut i f  the City of London Court 
had jurisdiction to entertain the action, this court 
by transferring the action to itself obtained juris
diction to hear and determine it, notwithstanding 
that it  could not have been instituted here origi
nally : (The Swan, 23 L. T, Rep. 633; L . Rep. 
3 A . & E. 314).

The defendants contended that there was no 
jurisdiction in the City of- London Court because 
the ship had been sold, and the res had therefore 
disappeared; and also that the service of the 
plaint was not properly effected. I t  is a fact that 
the vessel had been sold; but the proceeds were 
in this court. The service of the summons was 
made on the Adm iralty registrar of this court.

Where the proceeds are in court they represent 
the res, the ship itself, and the action can bo 
brought against the proceeds: (see Coote’s Adm i
ra lty  Practice, 2nd edit., p. 144 ; W illiams & 
Bruce’s Adm iralty Practice,' 3rd edit., p. 269; 
The Dowthorpe, 2 Notes of Cases, 267; The 
Elephanta, 15 Jar. 1185 ; tbe proceeds of Dora 
Tully, unreported, Dec. 1885; and The Optima, 
uhi sup.). I t  makes no difference, in my view, 
that the proceeds were in the custody of the 
High Court when the action was entered in the 
City cf London Court. Tbe essential circum
stance is that they should be in court, to be held 
and distributed among all persons legally 
interested.

I t  has been held that a County Court can 
arrest a vessel already under arrest in the High  
Court (see The Bio Lama, 2 Asp. Mar. Law Cas. 
143; 28 L . T . Rep. 517; L . Rep, 4 A. & E, 157), 
although the usual practice is for tbe process in  
the County Court action to be served on the ship 
if  she is already under arrest in the H igh Court.
I  think service on the proceeds was also good 
service and in accordance with Adm iralty practice. 
Moreover, if  there had been an irregularity in the 
service in the County Court action, that would 
have been waived by the unconditional appear
ance in this court after the transfer.

As the proceeds of a sale by the court are held 
by the court for all persons having rights against 
them, or the res which they represent, i t  is just, 
that the plaintiffs should be able to rank in their 
proper place among the various claimants to the 
proceeds. The priorities of the claims will be 
decided in proper course hereafter.

Judgment must be entered for the plaintiffs, 
with costs.

Solicitors ; for the plaintiffs, Trinder, Capron, 
and Go. ; for the defendants, Thomas Cooper 
and Co.
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Dee. 3,1915, and March  27,1916.
(Before Sir S. T . E v a n s , President, and E ld e r 

Brethren of the T rin ity  House.)
T h e  B e n u e , (a)

Collision —  Damage action —  Plea of compulsory 
pilotage— Negligence of master and crew— Onus of 
proof— Merchant Shipping Act 1894 (57 <k 58 
Viet. c. 60), s. 633.

In  a damage action the faulty navigation of the 
defendants' steamship was held to have caused the 
collision. The defendants had pleaded that i f  there 
was any negligence on their ship which caused the 
collision, the negligence was solely that of the pilot 
who was compulsorily in charge of their ship.

Held, that to make out that defence, the defendants 
must prove that the pilot was a compulsory pilot, 
and was in fact in charge; that the negligent act 
which caused the collision was the act of the pilot 
himself, or was an act done by the master or crew 
in  obedience to the order of the pilot; and that, if 
on the evidence it appeared that there was some 
negligent act or omission on the part of the master 
or crew which might have contributed to the 
collision, the defence of compulsory pilotage would 
fail unless the defendants further proved that 
such act or omission did net contribute to the 
collision.

D a m a g e  a c t io n .
The plaintiffs were the owners of the steam

ship Ravenslone. The defendants were the 
owners of the steamship Benue.

The plaintiffs’ case was that shortly before 
6.12 p.m. on the 1st March 1915 the Bavenstone, 
a steel screw steamship, 330ft. long, 3049 tons 
gross, 1946 tons net register, manned by a crew of 
twenty-five hands, was in the river Mersey, about 
off Seacombe, in the course of a voyage from  
Galveston to Liverpool with a cargo of cotton. 
The weather was clear but squally, the wind 
north-north-west, a moderate gale, and the tide 
was low water slack. The Bavenstone, in charge 
of a duly licensed Liverpool pilot, was proceeding 
straight up the river on the west side of mid
channel with engines working at slow speed. She 
carried the regulation masthead, side, and stern 
lights, which were duly exhibited and were burn
ing brightly, and a good look-out was being kept 
on boa d of her.

In  these circumstances the Benue, which steam
ship had been seen for some time previously 
coming up astern and had gradually overtaken the 
Bavenstone, while passing on the starboard side 
began to sheer to port as if  acting under star
board helm, thereby causing danger of collision. 
The engines of the Bavenstone were at once 
stopped, and, as Boon as her port bow was passed 
and clear of a vessel lying at anchor with her 
head to the westward, the helm of the Bavenstone 
was put hard-a-starboard and her engines were 
put fu ll speed astern. Almost immediately after
wards the Benue with her port side about amid
ships struck the starboard bow of the Baven
stone, causing her considerable damage.

The plaintiffs charged the defendants with bad 
look-out, with neglecting to keep out of the way 
of the Bavenstone, with improperly starboarding, 
and with not stopping, easing, or reversing their 
engines.

(a) Reported by L. F . 0. D a b b y , Esq., Barrister-at-Law.

The case of the defendants was that shortly 
before 6  p.m. on the 1st March 1915 the Benue, 
a steamship of 3123 tons gross and 1912 tons net 
register, manned by a crew of forty-six hands all 
told, was proceeding up the river Mersey, well 
to the west of mid-river, at a speed of about 
ten knots, in the course of a voyage from W  est 
African ports to Liverpool. The weather was 
clear, the wind north-north-west, a moderate gale, 
and the tide was about low water. The Benue 
was exhibiting the regulation lights, which were 
burning brightly, and a good look-out was being 
kept on board of her.

In  these circumstances the Benue, which had 
been for some time previously overtaking the 
Bavenstone as she was proceeding up the river, 
began to pass her on the port side of the Benue 
at a distance of about 400ft. Both vessels con
tinued on their respective courses until shortly 
after they had passed Seacombe landing stage, 
when the Bavenstone was seen to be sheering 
towards the Benue as if  under port helm, and her 
stem approached close to the port quarter of the 
Benue. A  collision then appeared inevitable, and 
the helm of the Benue was put hard-a-starboard 
and the engines, which had been at fu ll speed, were 
stopped, but the Bavenstone came on and with  
the bluff of her starboard bow struck the port 
quarter of the Benue a heavy blow causing damage 
to the Benue.

The defendants charged the plaintiffs with bad 
look-out, with improperly porting, with allowing 
the head of the Bavenstone to come to starboard, 
with failing to keep their course and speed, and 
with failing to indicate their course by whistle 
signal.

The defendants also alleged that if  the collision 
wa3  caused or contributed to by any negligent 
on the Benue, which was denied, i t  was solely 
caused by the fault or neglect of the compulsory 
pilot who was in charge of the Benue.

Dec. 3, 1915.—The President found that the 
plaintiffs’ vessel, which was being overtaken by 
the defendants’ vessel, kept her course and speed 
in accordance with the collision regulations, and 
was not to blame for the collision. H e further 
held that the defendants’ vessel was to blame as 
she failed to keep out of the way and ran into the 
vessel she was overtaking.

The consideration of the further defence of 
compulsory pilotage raised by the defendants 
was reserved.

Laing, K .C . and D. Stephens for the plaintiffs.
Bateson, K .C . and A. Hyslop Maxwell for the 

defendants.
The P r e s id e n t .— A t the conclusion of the tria l 

I  stated my decision on the facts, and I  have now 
to deal with the defence of compulsory pilotage 
which was raised by the defendants. For this 
part of the judgment i t  is not necessary, fortu 
nately, to recapitulate many facts. I t  is sufficient 
to state the main contests and conclusions.

The substance of the plaintiffs’ case was
(1) that the Benue neglected to keep out of the 
way of their vessel, the Bavenstone, and (2) that 
the helm of the Benue was improperly star
boarded, and (or) her head was improperly 
allowed to go to port, so as to cause the 
collision.

The substance of the defendants’ case was 
(1; that the Bavenstone was improperly ported
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and (or) her head was improperly allowed to 
go to starboard, and (2) that the Ravenstone failed 
to keep her course and speed.

The cause of the collision was the faulty 
navigation of the Benue. She was the overtaking 
Y®Bsel, and she failed to keep out of the way of the 
Ravenstone. H er head was improperly driven to 
port and into the Ravenstone by improper star
boarding. On the other side the Ravenstone was 
not ported, and her head was not allowed to go to 
starboard. H er course and speed were properly 
kept. The Benue had a compulsory pilot on 
board. General evidence was given that he gave 
the navigation orders, and that his orders were 
obeyed.

The important general question is what kind 
. evidence and proof must the owners of a vessel 

order to entitle them to the immunity 
aaorded by the Merchant Shipping Act in cases 
ot faulty navigation where pilotage is compulsory, 
tn many, if  not most, of the cases of this class 
™mch come before the court the disputes relating 
to the immunity involve personal reputations and 
responsibilities, as well as large sums of money. 
Ahe reported authorities have dealt with the 
question in the main as one of onus of proof. I  
will not discuss the older cases. I t  will suffice 
n h - o  PurP°ee of tllia judgment to examine those 
wnich have been decided during the last half- 
century, since the passing of the Merchant 
bhippmg Act of 1851.

The first of this series of cases is The 
bchujalbe (1 Mar. Law Cas. O. S. 42; 4 L . T . 
f^eP- 160; 14 Moore, P. C. Oases, 241). The 

use to which the collision was attributed  
"as an improper starboarding of the helm.

e owners failed to prove expressly that 
ne order to starboard was given by the pilot. 

: ° r th'at reason they were deprived of the 
j  .^bnity, and were held liable. Lord Chelmsford 
ueiivered the judgment of the Judicial Committee, 
o“ ? ™ dealing with this matter said: “ The 

cnujalbe, therefore, being found to be in the 
°ng, ’ t only remains to be considered whether 

ne owners have succeeded in exonerating them- 
ives from their prim a facie responsibility by 

¡ owing that the pilot was the sole author of the 
jury For this purpose it  is not sufficient for 
em t°  prove the vessel to have been in charge 
a licensed pilot, under whose orders the crew 
re acting, and then to call upon the couit to 

sionÛ n0 i . tlla t the particular order which occa- 
oned the collision was given by him. By the 

•rpress words of sect. 388 of the Merchant 
I o n « " ?  A ct> which protects the owners from 
o ss or damage where i t  is occasioned by the fault 

. e pilot, the onus probandi lies upon them, as 
Oh - , hardships decided in the case of The 
e o r r l f “™“ l 7  Moore, P . 0 . Cases, p. 160), upon 
6  P°udmg words in the former P ilo t Act, 
cor>i,^‘ \ - °' I t  has been shown, in the
(jj „ . 1 . ration of the circumstances of the collision, 
Sok,n “ "St have been occasioned by the 
time K v  having starboarded her helm a short 
the0  , ore rt occurred. The owners, to relieve 
Prove t I rom their liability, are bound to 
time “ at ,an order to starboard the helm at this 
i8  Wa® by the pilot. But no such proof 
exm-o^ • 6re *'° t ° un<l. except in the Lasty 
befSr eu11 (oorrected, as the witness says, almost 
acted the fo rds were out of his mouth, and not 

upon) just at the moment of the collision. 
V ol . X 1Y ., N . S.

[A d m .

The owners therefore fail entirely in the evidence 
necessary to transfer the responsibility from 
themselves.’’ The members of the committee 
present at the hearing were Lord Chelmsford, 
Lord Kingsdown, and Sir Edward Ryan.

This decision was cited with approval in the 
judgments of the Privy Council in the two cases 
next to be referred to, viz., The Iona  and The 
Velasquez (ubi infra). I t  is not mentioned in the 
opinions of the Law Lords in the Clyde Naviga
tion case (ubi infra). The arguments are not 
reported, but I  cannot doubt that The Schwalbe 
was there cited ; moreover, Lord Chelmsford, who 
had delivered the judgment in it, presided in the 
House of Lords in the Clyde Navigation case.

The next decision to be examined is The Iona 
(2 Mar. Law Cas. O. S. 479; 16 L . T . Rep. 
158; L . Rep. 1 P. C. 426). on appeal to the 
Privy Council from D r. Luahington as Judge 
of the H igh  Court of Adm iralty. Upon the 
question of what the owners had to prove in  
order to make good the defence of compulsory 
pilotage, Sir Richard Kindersley (formerly Yice- 
Ohaneellor), who delivered the judgment, defined 
the position as follows : “ I t  has been established 
as a principle that, in order to entitle the owners 
to the benefit of exemption from liability . . 
they must prove that the damage for which i t  is" 
sought to make them liable was occasioned 
exclusively by the default of the pilot. I t  is not 
enough for them to prove that there was fault or 
negligence in the pilot; they must prove to the 
satisfaction of the court which has to try  the 
question that there wa3 no default whatever on 
the part of the officers and crew of their vessel, 
or any of them, which might have been in any 
degree conducive to the damage.”

This passage was criticised in the Clyde N avi
gation case, not with regard to.the statement as to 
the necessity for proof by the owners of the fault 
of the pilot, but only to the implication in the three 
words I  have italicised above as to the subsequent 
proof of fau lt on the part of the officers and crew 
which would exclude the conclusion that the 
damage was attributable solely to the pilot’s 
negligence. Upon this Lord Chelmsford said 
tafter citing the passage from “ I t  is not enough ” 
&c., to the end): “ The learned Yice-Chancellor 
imposes upon the owners a species of negative 
proof which it  is impossible for them to give. I f  
instead of saying “ they must prove,” &c., he had 
said, ‘ i t  must be proved that there was no fault 
on the part of the officers and crew,” he would 
then have been perfectly correct: (Clyde Naviga
tion Company v. Barclay, 36 L . T. Rep 3 7 9  •
3  ,^ ar‘ Law Ca8> 3 9 0  5 1  A pp. Cas. 790, atp. 792).’

Subject to this criticism, therefore, the passage 
above quoted was approved of by the Law Lords 
The members of the committee who sat with 
Sir Richard Kindersley were Lord Romillv 
(Master of the Rolls) and Sir James Colville.

A  few months afterwards the decision in The 
Velasquez (2 Mar. Law Cas. O. S 544- IK

L . T . Rep. 777; L . Rep. 1 P . C. 494) was given. 
I t  was delivered by Sir James Colville. In  it  
the principle under discussion is stated thus:

I t  has been established by a long course of 
decisions, both in the H igh Couit of Ad mi- 
ralty and at this board, that, to entitle the 
owners of a ship which is under the charge of a 
licensed pilot to the benefit of the provision which

E
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exempts them from liability where the collision 
has been occasioned by the fault of the pilot, it  
lies upon them to prove that i t  was caused solely 
by his fault.”

H e afterwards pointed out that the authorities 
further showed that if it  be proved on the part of 
the owners that the pilot was in fault, and there 
is no sufficient proof that the master or crew were 
also in fau lt in any particular which contributed, 
or may have have contributed, to the accident, 
the owners will have relieved themselves of the 
burthen of proof which the law casts upon 
them. Then follows a passage as t o ' the 
burthen of the further proof where there is 
evidence of negligence on the part of the 
master and crew, which appears to be free 
from the criticism made by the Law Lords upon 
part of the Iona  judgment— and to be in  line 
with the subsequent opinions expressed by the 
House of Lords. The passage reads thus : “ I f ,  
however, the evidence shows that there were acts 
of negligence on the part of the master and crew 
which may have contributed to the accident, as 
well as fault on the part of the pilot, the duty of 
showing that the former did not contribute in 
part to the accident seems to be involved in the 
obligation of the owners to prove that the causa 
causans of the collision was exclusively the fault 
of the pilot.”

In  this judgment there is one other passage 
which I  deem it  useful to quote : “ I f  the crew 
and the pilot have combined consciously to put 
forward a false case, all that can be said is that 
the owners have failed to show, by trustworthy 
evidence, that the fault was exclusively the fault 
of the pilot. B u t if  it  be assumed, as their Lord- 
ships would willingly assume, that the witnesses 
honestly mistook the position of the barque, the 
natural inference from that is, that if there had 
been a proper look-out, not only would the barque 
have been descried at a greater distance, but her 
true position would have been known.”

This is the part of the judgment apparently 
which was mainly in the mind of Sir Gorell 
Barnes when he stated the principle in The 
Benmohr (ubi infra).

In  The Velasquez the faulty act of the pilot— 
viz., starboarding the helm— was proved by the 
owners, and was held to be a dangerous and 
improper manoeuvre, and the immediate cause of 
the collision ; but it  was held that blame attached 
also to the crew, so that the defence of com
pulsory pilotage failed.

I t  is a little  curious that this decision, following 
after The Iona (ubi sup.), was not adverted to in 
the Clyde Navigation case. The members who 
constituted the committee were Sir William. Erie  
(Chief Justice), Sir James Colville, S ir Edward 
Yaughan W illiams, and Sir Richard Kindersley.

The case of the Clyde Navigation Company (ubi 
sup.) comes next. Lord Chelmsford (having 
stated that there had been some little  confusion 
in the cases as to the onus probandi, and having 
made the criticism already mentioned upon what 
Rindersley, Y .C . said in The Iona), stated the law 
in these term s: “ The condition of exemption 
that the owners should prove that the accident 
arose entirely from the fault of the pilot is one 
which must be fairly and reasonably interpreted. 
The owners having proved fault on the part of 
the pilot sufficient to cause, and in fast causing, 
the calamity must therefore, in absence of proof

of contributory fault of the crew, be held to have 
satisfied the condition on which exemption 
depends, and are not to be called on to adduce 
proof of a negative character, to exclude the mere 
possibility of contributory fault. I t  may be that, 
in the course of the evidence of the owners to fix 
the responsibility solely upon the pilot, certain 
acts or omissions of part of the crew may come 
out ; and it  will then be incumbent on the owners 
to show satisfactorily that those acts or omissions 
in no degree contributed to the accident.”

Lord Hatherley stated the rule thus : “ I  appre
hend that the true rule is that the mode of proof 
will be this : In  order to exempt yourself, by 
virtue of the provisions of the statute, from that 
which is a general common law liability, you who 
desire the exemption must bring yourself within 
the provisions of the statute : and the burden is, 
therefore, thrown upon you of proving that the 
mischief was occasioned by the pilot. B u t the 
other side may prove that although the mischief 
was occasioned in one sense by the bad manage
ment of the pilot, yet there was a default on the 
part of the owners of the ship, which default 
conduced to the accident.”

I t  appears to me, speaking with all deference, 
that the ex-Lord Chancellor in the last sentence 
failed to distinguish between the separate burdens 
of proof to be borne again at this stage of the 
proceedings by the plaintiffs and the owners of a 
piloted vessel. H is words seem to suggest that 
the former have the burden of establishing acts 
or omissions of the crew. B ut for this last 
sentence of Lord Hatherley’s, I  should not cite 
from the judgment of Lord Selborne, as he 
appears to me to express at much greater length 
what the judgment of Lord Chelmsford had 
succinctly stated. B u t in view of Lord Hather- 
ley’s language, i t  might be useful to make the 
following quotation from Lord Selborne’s 
speech : “ I  see no reason for inferring the 
existence of any special or peculiar principle 
applicable to the burden of proof in this class 
of cases. Your LordshipB w ill observe that 
there are three things necessary to be proved : 
First, that a qualified pilot was acting in 
charge of the ship ; secondly, that that charge 
was compulsory ; and, thirdly, that it was his 
fau lt or incapacity which occasioned the damage.” 
I  apprehend that if  a defender proves all these 
three propositions, and proves nothing more, then 
the burden is upon the pursuer, not upon the 
defender, to lay some foundation, at all eveûts, for 
alleging that, notwithstanding the proof given 
that there was a qualified pilot in charge, and that 
compulsorily, and that he committed some fault 
or showed some incapacity, by which loss or 
damage were occasioned, yet there were also con
tributing to the loss or damage other causes for 
which the owners of the ship were responsible. 
Some foundation for such a case of contributory 
negligence must be laid, and the question is upon 
whom i t  lies to show that. I  apprehend it  is clear 
on general principle that the burden of laying 
that foundation rests upon the pursuer, not upon 
the defender. The defender, if  he has simply 
proved what he was obliged to prove to exonerate 
himself, and proved nothing more, is not obliged 
to travel into the indefinite region of negatives, or 
to anticipate by denial that for which no founda
tion is laid to call upon him to deal with it. No  
doubt the pursuer may discharge the onus lying
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upon him in that respect either by direct proof 
tendered by himself, or by showing that in the 
proofs brought forward on the part of the 
defender there are matters appearing from which 
fault or negligence which may have contributed 
to the mischief is legitimately and reasonably to 
ue inferred. Unless he does that he does nothing. 
"  hen that is done no doubt a further onus 

probandi is thrown upon the defender to rebut the 
Prim a facie evidence which has been given of con
tributory negligence on his part. Whatever may 
be the precise expressions to be found in any of 
the judgments, I  see no reason whatever, referring 
them, as they ought to be referred, to the facts of 
the particular cases in which those expressions 
were used, for supposing that an arbitrary rule 
Was meant to be laid down, inverting the general 
principles of onus probandi as applied to this par
ticular class of cases.”

This case was considered by the Court of 
Appeal in The Indus (56 L . T. Rep. 376 , 6  Asp. 
Mar. Law Cas. 105; 12 P. D iv. 46). In  my humble 
T'lew the summary explanation of the case given 
by the Master of the Rolls i 3  not complete or 
satisfactory. In  this, and in his own judgment, 
Lord Esher introduces the element of primd  
/acre proof when considering what the owners of 
the piloted ship have to establish to entitle them 
to exemption from liability. “ I f , ” he said, “ the 
defendants prove that the pilot gave orders 
aud that they were obeyed, they make out a 
primd facie case of negligence on his part.” The 
description he had just previously given as to the 
extent of the control of the pilot would seem also 
to be too restricted i f  it was intended to apply 
generally. The sentence above cited is so general 
bat it  is not unlikely to cause misconception. 

Lvidence is always given formally in cases of this 
*ind  that the pilot gave all the orders and that 
th e y  were all obeyed. I  think that Lord Esher 

have meant to refer, not to general evidence 
°  that kind, but to proof of particular, specific 
orders given by the pilot, the obedience to which 
■ I.ohgbt about the accident. I  have examined 
this ease, as it has been said that the decision 
in ' t  8  Navigation case was explained

r I mefer> 5n Pas8'hg, to the case of The Schwan (69
P  4 .1 0  ep' 3 4 ; 7 Asp‘ M ar- Law Cas- 347: t1892) 

i  i r 9) only f ° r a short passage from the judgment 
Bowen, L.J., at p. 441. A fte r stating that the 

Kners of the ship have to show that the collision 
as due wholly to the pilot and not to their 
wn crew or master, he adds : “ I t  w ill not do to 
how that the pilot was in fau lt unless they can 

ow that the pilot only was in  fault, and that 
owe act of negligence on his part, apart from  

waster and crew, caused the accident.”
» ^ e last decision I  propose to refer to is that 

I t  vTames> J - in The Benmohr (52 W . Rep. 6 8 8 ). 
c has already been mentioned in connection with 

a passage cited above from The Velasquez (ubi 
“ t L' ® arnes> J* deals with the matter thus : 

hen comes the principle applied in the case of 
th \  .®*quez (ubi sup.). A  short statement of
_hat principle may be thus p u t: That the persons 
r r m this case the defendants— who rely on the 
P ea of compulsory pilotage must prove by trust- 
th°rt u ev‘dence that the fau lt was the fault of 
c “ P1™  alone, otherwise the court cannot act in 

uuing that the fau lt was that of the pilot. I t  
PPoars to me here that the defendants have

[A d m ,

failed to satisfy me, by trustworthy evidence, as 
to what occurred in fact on board the ship, that 
the fault was that of the pilot alone.”

From these authorities I  th ink i t  follows that 
the position in an action of collision as between 
plaintiffs on the one hand, and defendants pleading 
the deft nee of compulsory pilotage on the other 
hand, may be set out in plain and practical 
language in this way.

The plaintiffs must first establish a case of 
negligent navigation on the defendants’ ship. 
The defendants must then prove that a pilot was 
in charge compulsorily and in fact; that the 
negligent navigation was due solely to the fault 
of the pilo t; that is to say, that the paiticular 
negligent acts or defaults found by the court to 
have caused the collision were committed by the 
pilot himself, or by the master or crew in 
obedience to the pilot’s orders. I f  the case rested 
in that state, the defence of compulsory pilotage 
weuld prevail. B ut if, in addition, evidence is 
given, either adduced by the plaintiffs or obtained 
from the defendants’ own witnesses, or is in any 
other way forthcom ing in the course of thecase, that 
there were also acts or defaults on the part of the 
master or crew which might have contributed to 
the collision, the defence would fail, unless the 
defendants satisfied the court that such acts or 
defaults did not in any degree contribute to the 
collision. I f  the defendants did satisfy the court 
of that, their defence would hold good; if  they 
did not, their defence would fail.

The issues which according to these rules arise 
are sometimes confused by contentions that the 
defendants have put forward a case either 
false, or ill-founded, and that therefore their 
defence of compulsory pilotage ought not to 
succeed.

Parties who put forward such cases suffer by 
the weakening or discrediting of their evidence, 
which may materially affect the findings upon the 
issues involved. B ut the legal issues remain the 
same.

I f  in every case where the defendants put 
forward a case to account for a collision which 
does not commend itself to the court they must 
fail in their compulsory pilotage defence, the 
defence would indeed have a scanty record of 
success.

Tho duty of the court is to try  to ascertain 
the real facts in each case, and apply to 
them the legal rules. The application of the 
rules to the present case upon the facts found is 
simple.

I  have found that the collision was due to the 
improper starboarding of the Benue.

The defendants, so far from proving that thirf 
starboarding was the sole fau lt of the pilot, denied 
in their pleadings and by their evidence that such 
starboarding ever took place.

They accordingly did not prove, or even set out 
to prove, that the act which is found to have 
caused the collision was the act of the pilot.

This puts an end to their defence of compu'sory 
pilotage.

In  order to further illustrate the rules applic
able to such cases, I  may add that if  the defen
dants had admitted or proved the starboarding of 
their ship by the order of the pilot, but had also 
tried to prove, as they had alleged, that the 
Ravenslone had improperly ported and had so 
brought about the collision" or had changed her
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course and speed, they would not necessarily have 
lost the benefit of their defence.

B ut again, supposing they admitted or proved 
the starboarding by the order of the pilot, if  it  
transpired in the course of the evidence that the 
starboarding exceeded the pilot’s orders or was 
continued contrary to such orders, by the fau lt of 
the man at the wheel, the defendants would have 
failed in their defence unless they satisfied the 
court that such excess or continuance of the star
boarding did not in any degree contribute to the 
collision. I f  they had so satisfied the court they 
would succeed.

For the reasons before stated, I  decided that 
the defence of compulsory pilotage failed, and 
ordered judgment to be entered for the plain
tiffs.

Solicitors for the plaintiffs, Thomas Cooper 
and Co.

Solicitors for the defendants, Lawrence Jones 
and Co., for Forwood and Williams, Liverpool.

P R I Z E  C O U R T .

Feb. 21 and March  5, 191V.
(Before the R ight Hon. Sir S. T. E v a n s , 

President.)
T h e  B a l t o . (a)

International law— Prize— Continuous voyage— Raw 
material imported into neutral country— Common 
stock of neutral country— Goods to be manu
factured from raw material— Enemy country the 
ultimate destination of manufactured goods— Right 
of seizure— Evidence—Discovery.

A quantity of leather, which was contraband, was 
consigned from a neutral country, on a neutral 
ship, to a firm of boot manufacturers in another 
neutral country. I t  was contended on behalf 
of the Crown that it was the intention of the 
consignees either to forward the leather as raw 
material to the enemy, or to manufacture boots 
from the leather and then to send them to the 
enemy. The leather was therefore seized as prize, 
and a claim for its release was made by the 
consignees. Upon a summons being taken out by 
the Crown for an order for discovery of the 
claimants' books and documents relating to the 
sales of leather and boots from the year prior to 
the outbreak of the war down to the time of the 
seizure, it was contended that, as the leather had to 
go through the process of manufacture in the 
neutral country, the doctrine of continuous voyage 
did not apply, no mailer what might be the ulti
mate destination of the boots when made, and that 
no order for discovery should be made, as the 
leather in its raw state was not liable to seizure. 

Held, that the order asked for by the Crown must be 
made, as the rule of international law that goods 
which are liable to be seized when they are on a 
continuous voyage to a final enemy destination 
applies not only to the case of manfuactured 
articles on their way to the enemy, but also to the 
case of raw material whieh is being consigned to a 
neutral country, there to be manufactured into 
articles which are afterwards to be forwarded to the 
enemy.

T h is  was a summons adjourned in to  cou rt fo r  
argum ent, and raised the question as to the 
extent o f discovery.

The Balto was a Norwegian vessel which left 
New York for Gothenburg on the 14th Oct. 1915. 
Included in her cargo was a parcel of seventy-four 
bales of sole leather, consigned from Boston,
U.S.A., to M r. Ernst Aqvist, the managing 
director of the Skofabriks Aktiebolaget Oscaria, 
a firm which carried on business at Örebro, 
Sweden, as manufacturers of boots and shoes. 
The vessel was diverted by the British naval 
authorities to K irkw a ll for examination, and the 
leather was seized on the 22nd Nov 1915. I t  was 
the contention of the Crown that the leather—  
which was contraband— was being imported into 
the neutral country, Sweden, for the purpose 
of being turned into m ilitary boots ultim ately  
destined for the German army, and that under 
the doctrine of “ continuous voyage ” the leather 

. should be condemned as contraband.
In  his affidavit M r. Ernst Aqvist stated (inter 

a lia ):
I  bought the said seventy-four bales o f sole leather on 

o r about the 2nd Sept. 1915, fro m  the Howes B ro thers 
Company, o f Boston, th roug h  th e ir agents, Messrs. 
C. Hemson, o f C hris tia n ia , and opened on or about the  
3 rd  Sept. 1915, th roug h  the  Skandinaviska K r e d it  
A ktiebo laget, Örebro, in  the  N a tio n a l C ity  B ank o f N e w 
Y o rk , a c red it to  be pa id to  the  sellers against docu
ments. I  pa id fo r  the  said goods on o r about the 
5 th  N ov., by  pay ing  the am ount o f the  purchase 
price— nam ely, 38,565'26 Swedish crowns— in  the  S kand i
naviska K re d it  A ktiebo laget, Örebro, against documents. 
The said goods were purchased by me fo r, and are and 
were a t the tim e o f seizure intended exo lusively fo r, con
sum ption in  m y fa c to ry  in  Sweden, and none o f them  
were fo r exporta tion o r fo r  enemy destination . The 
said goods are, and were a t the tim e  o f seizure, and 
when restored w i l l  be m y p roperty , and no enemy o f 
G reat B r ita in  had a t the tim e  o f the  seizure thereof, o r 
now has, d ire c tly  or in d ire c tly , any r ig h t, t it le ,  o r in te res t 
in  the said goods.

On the 8 th Feb. 1917 a summons was taken out 
at the instance of the Procurator-General, by 
which an order was asked for that

The cla im ants do w ith in  fourteen days make d iscovery 
on oath o f a ll books o f account, le tte r books, and usual 
com m ercia l documents re la tin g  to  the  m a tte r in  
question, and in  p a rtic u la r o f o rd ina ry  business books 
fro m  thfe 1st Jan. 1913 up to  the  present tim e , 
showing a ll purchases o f lea the r and o f sales and 
proposed sales o f lea ther and goods fro m  the  1st Jan. 
1913, together w ith  a ll contemporaneous cables and 
correspondence re la tin g  to  suoh sales o r proposed 
sales.

The Procurator-General filed an affidavit in 
which he presented a prim a facie case that the 
boots which would be manufactured from the 
leather would be sent on to the enemy.

The Attorney-General (Sir F . E . Smith, K .C .), 
MacKinnon, K .O ., and Theobald Mathew  for the 
Procurator-General,— The question which arose 
in this case was whether there was the right on 
the part of a. belligerent to stop contraband of 
this character which was ultimately intended for 
the benefit of the enemy. The leather was 
undoubtedly contraband, and it  was being sent 
from the United States to the town of Örebro, 
which was the centre of the leather industry in  
Sweden. I t  was the contention of the Crown, 
and there was prima facie evidence to that 
effect, that the leather was intended for the 
manufacture of boots which would afterwards be 
sent on to the German and the Austrian armies. 
I f  that contention was correct, there was the right(a; Reported by J, A , Sl a t e r , Esq., Barrleter-at-Law.
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of seizure, and the goods would be liable to con
demnation. The right waB based upon the 
Principles asserted in the case of The K im  (13
n o ie  Mar< Law 0as' 178 5 113 L - T - Rep- 1061;
(1915) P . 215), where i t  was stated in the 
course of the judgment: “ I t  is essential to 
appreciate that the foundation of the law of 
contraband, and the reason for the doctrine 
°t continuous voyage which has been grafted 
ou to it, is the right of a belligerent to prevent 
certain goods from reaching the country of the 
enemy for his m ilitary u e o . . . .  I  have no 

esitation in pronouncing that, in my view, the 
cetrine of continuous voyage, or transportation, 
oth in relation to carriage by sea and to carriage 

°^er land, had become part of the law of nations 
at the commencement of the present war, in  
accordance with the principles of recognised legal 
decisions, and with the view of the great body of 
■Modern jurists, and also with the practice of 
cations in recent maritime warfare. The result 
j? feat the court is not restricted in its vision to 
tae primary consignments of the goods in these 
Cases to the neutral port of Copenhagen ; but is 
entitled and bound to take a more extended out 
ook in order to ascertain whether this neutral 

destination was merely ostensible, and, if so, what 
c real destination was.” And, again, in the 

course of that judgment the following was 
'looted with approval from the judgment in the 
case of The Bermuda (3 W all. 514): “ I f  there 

? an intention, either formed at the time 
the original shipment or afterwards, to 

end t li8  goods forward to an unlawful 
estination, the continuity of the voyage w ill not 
e broken, as to the cargo, by any transactions at 
u intermediate port.” The case which the 
aimants seek to establish would be that the 

cather was intended for use in Sweden only—  
at it  was, in fact, to bs absorbed into the 

ommon stock of the country. I f  that was so, 
e court was entitled to be supplied with the 

th- fnf ° rmaftorl- I t  was not sufficient to say 
at the goods were going to the neutral country 

£ 1 manufacture into other goods, and that there- 
they became absorbed into the common stock 

the country. Absorption into the common 
ock meant absorption for the purpose of con- 

ctnption and not merely for the purpose of 
k anufacture. I f  goods were to be released merely 
i ®cause they were to be used for manufacture 
. , a neutral country, and no notice was to be 

ken of the intended destination of the manu- 
a°tured articles, the entire British blockade 
°uld be paralysed. There was hardly a com

modity which we were preventing from entering 
if^ m an y  to-day which could not obtain franchise 
n i  , condition was that such commodity could 

° t  be seized because it  was to go through a 
process of manufacture in a neutral country. I t  
i^as quite unnecessary to point out how essential 
. Wa s  for a claimant to make out a clear case if  
(■r ."'as to succeed in his contention that con- 
ne f nd g °0 <I® which were being imported into a 
be*1 fi  ̂ cccntry were not to be utilised for the 
j  of the enemy ; and the Crown was there- 
asT enR ^ e<I  1°  such information from a claimant 
H r  0 1 0  could possess, and which would show 
0(, ether the goods were to be sent to the enemy 
uD n°*" The Prize Court had always insisted 
app11 k 'e Invest candour on the part of those who 

bpeared to make claims in such cases as the

present. The ambit of discovery had never been 
defined in the Prize Court as in the municipal 
courts, and from the very nature of the matter 
it  was essential that there should be the fullest 
disclosures in the present instance. The order 
asked for by the summons was not unduly wide, 
and it  did not go beyond what would have been 
allowed under the old practice of interrogatories.

Le Qaesne for the claimant.— A t the time when 
the leather was seized—namely, the 2 2 nd Nov.
1915— the Declaration of London was still in  
force, b o  far as the doctrine of continuous voyage 
in  relation to contraband was concerned. In  
considering, therefore, the law relating to these 
goods, the important point for consideration was 
not what was the law apart from the Declaration 
of London, but what was the law as it  was found 
in the Declaration of London. The important 
and relevant article.of the Declaration, so far as 
this case was concerned, was art. 30, which was 
as follows: “ Absolute contraband is liable to 
capture if  i t  is shown to be destined to territory 
belonging to or occupied by the enemy, or to the 
armed forces of the enemy. I t  is immaterial 
whether the carriage of the goods is direct or 
entails transhipment or a subsequent transport 
by land.” I f  anything more than that was 
entailed, the doctrine of continuous voyage could 
not be successfully invoked. There was much 
more involved here than transhipment and sub
sequent transport— there was the whole process 
of manufacture, to say nothing of the making 
of a contract of sale by the consignee and 
manufacturer with some person in the enemy 
country. The right of a belligerent did not go 
to the length of the stoppage of contraband 
goods when they were on their way, as raw 
material, to be turned into other goods in a 
neutral country. The right only existed when 
the goods actually existed in their contraband 
state and were on their way to the enemy country. 
The goods must, in fact, be taken in  delicto, 
otherwise the doctrine of continuous voyage had 
no application. T hat doctrine was only possible 
where there was a deliberate intention of getting 
goods into an enemy country in accordance with  
a preconceived scheme, and that intention must 
exist at (he time of the seizure. Even if  there 
existed such an intention of sending manufac
tured boots ultimately from Sweden to Germany, 
the right of seizure on the part of the Crown 
could only extend to the manufactured boots, if  
they could be intercepted, and not to the leather 
in its raw condition when on its way to the 
factory. The Crown was not, therefore, entitled 
to any order for discovery of books and docu
ments relating to the sale of boots from the factory, 
as no boots had been seized. Moreover, in any 
event the order for discovery as to the leather 
was too wide, and no order should be made with 
respect to it.

MacKinnon, K .C . in  reply.— The true spirit of 
the doctrine of continuous voyage was altogether 
opposed to the contention put forward on behalf 
of the claimant. The real object of the doctrine 
was to prevent a neutral supplying goods of a 
certain character, either directly or indirectly, to an 
enemy which might be of u tility  to him in the 
conduct of the war. I t  was immaterial that a 
process of manufacture had to intervene between 
the arrival of the leather in  Sweden and the dis-
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patch of boots to Germany and Austria. To 
accede to the arguments of the claimant would 
be to reduce the doctrine of continuous voyage to 
an absurdity. Cur. adv. vuU.

March 5.— ThePRESiDENT.— The short question 
fo r  decision upon th is  summons is whether the 
order fo r  discovery should include documents 
re la tin g  to  boots as well as to leather.

The claim made by the Crown in the proceed
ings is for the condemnation of a cargo of sole 
leather consigned to the claimants, the Skofa- 
brika Aktiebolaget Oscaria, of Örebro, in 
Sweden. The objection of the claimants is that 
the leather cannot in any circumstances be seized 
as prize, if  it  is intended to be manufactured into 
boots in Sweden, although the boots were to he 
sent afterwards to the forces of the enemy. In  
general terms the contention is that no con
traband goods can be seized by a belligerent, if  
upon a continuous voyage to the enemy, or to the 
enemy’s armed forces, unless they are intended to 
be carried to an enemy destination in the con
dition in which they exist at the time of the 
seizure.

The case which the Crown proposes to put 
forward at the hearing is that the leather seized 
was either to be sent on to Germany or to Austria, 
or that i t  was all to be used in Sweden in the 
manufacture of boots for the German or the 
Austrian army. Evidence has been filed in 
support of the application which, primd facie, 
serves as .a foundation for such a case. I t  deals 
with the shortage of leather in Germany and 
Austria, and with the imports of boots from  
¡Sweden into those countries, contrasting such 
imports before the war with those after the war 
broke out; i t  states that non-commissioned 
officers of the German and the Austrian armies 
have been stationed at Örebro— the centre of the 
boot trade in Sweden— for the purpose of ex
amining and passing such boots before export 
into the enemy countries; and it  further states 
that the claimant company made a profit of 600 
per cent, on their capital in the year 1915.

I f  the leather could not be seized .n any possible 
set of circumstances on the ground that it  was 
going to be converted into boots in Sweden, I  
should not order discovery of the claimants’ books 
relating to the sale and export of boots. But is 
the claimants’ contention that contraband goods 
cannot be seized on a continuous voyage unless 
they are on their way to a final enemy destination 
in  the same condition as they were at the time 
of seizure sound P As at present advised, I  
th ink that i t  is quite unsound. I  shall give 
my reasons more in detail if the question arises 
for actual decision at the trial. A t present 
I  have only to deal with i t  as an interlocutory 
application.

The principles of general importance relating 
to continuous voyages were considered and 
discussed with some fullness] in the case's of The 
K im  and other vessels (ubi sup.). One of the 
tests applied was whether the goods imported 
were intended to become part of the common 
stock of the neutral country into which they were 
first brought. In  my view the notion that leather 
imported into a neutral country for the express 
purpose of being at onee turned into boots for the 
enemy forces becomes incorporated in the common 
stock of the neutral country is illusory. Instances

can be given and multiplied which appear to 
reduce to an absurdity the argument that if  work 
is done in the neutral country upon goods which 
are intended ultimately for the enemy, that cir
cumstance of necessity puts an end to their 
contraband character, a.nd prevents their being 
confiscable according to the doctrine of continuous 
voyage.

I t  may be well to give a few instances, by way 
of illustration, relating both to conditional and to 
absolute contraband. Suppose coffee beans and 
cocoa beans are imported into a neutral country 
with the object of their being converted into 
coffee or cocoa to be sent on to the enemy, would 
the fact that the coffee beans are ground into 
oofiee or that the cocoa beans are ground and 
mixed with sugar to make cocoa in the neutral 
country be enough to render those goods immune 
from capture if they would be capturable as coffee 
or cocoa foodstuffs when afloat ? Again, assume 
that cloth of an appropriate hue, but intended for 
the enemy forces, is imported into a neutral 
country, and there dyed the desired colour for 
the enemy forces; or that steel helmets are so 
imported, and there painted with the German 
colour, or fitted with the regulation German army 
or regimental marks, would a belligerent lose the 
right to seize them at sea when and because they 
are not so dyed, painted, or fitted P To take a 
couple more instances. I t  is quite possible that 
the metal parts of rifli-s for the enemy army 
might be imported into a Scandinavian country 
in a complete state ; and that the butt ends, or 
timber parts, were intended to be affixed in such 
country because timber is plentiful there, or for 
some other reason, good or ostensible. Would 
the metal rifles be free from capture by a 
belligerent because they were to be so completed 
in  the neutral country before being sent on to the 
enemy ? I f  a field gun was imported, would i t  be 
protected from seizure because it  would, in fact, 
be mounted upon its appropriate carriage before 
being exported from a neutral country to the 
enemy’s front P The court could not give affirma
tive answers to such questions as these unless it  
cut itself adrift from the safe anchor of common 
sense.

I  have said enough to show that, having regard 
to the ease which the Crown w ill seek to establish 
at the trial, I  think the order for discovery should 
extend to the documents relating to the boots as 
well as to the leather.

Accordingly I  make the order as prayed in 
the summons, with the substitution of “ Aug. 1 , 
1913,” for “ Jan. 1,1913.“ Leave to appeaL

Solicitor for the Procurator. General, Treasury 
Solicitor.

Solicitors for the claimants, Botterell and 
Roche.
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March  2, 8 , 9,14, and 19, 1917.
(Before Sir S. T . E v a n s , President)

T h e  K r o n p r in s e s s a n  M a r g a r e t a .
T h e  T h a i , (a)

Prize Court— International law—Prize— Contra
band goods— “ Innocent ”  goods— Cargoes ‘partly 
contraband and partly  “ innocent ”— Infection 
■— Shipments by enemy from neutral State—  
Neutral destination— Contracts male since out
break of war— Transfer of property in transitu 
— Payment fo r goods —  Principles of inter
national law applicable.

P  is established by prize law that during hostilities, 
or when there is imminent and impending danger 
of hostilities, the property in cargoes of belligerent 
parties cannot change Us national character 
during the voyage, and that i f  neutrals purchase 
goods whilst on a voyage during a state of war 
existing, or during imminent and impending 
danger of war, the contract of purchase is invalid  
and the property is deemed to continue as it  
was at the time of shipment until actual 
delivery.

N  is further established by prize law that, i f  the 
person who is the owner of confiscable contraband 
goods laden on board a vessel has also goods 
belonging to him which are not contraband on 
the same vessel, the latter, although “ innocent ” 
goods, are subject to capture and condemnation 
as well as the, contraband goods.

■An enemy firm  carrying on business at Hamburg 
had established various branches in the Republic 
of San Salvador in Central America. From this 
State quantities of coffee were shipped by various 
of these branches on two neutral vets* U, the j  lace 
of destination being the country to which the ships 
belonged, and the consignee named in  the bills of 
lading being a neutral trading (here. Portions 
of the coffee were intended fo r Hamburg, and as 
such were confiscable as contraband. The re
mainder of the coffee was intended for neutral 
purchasers in  the neutral country, some of whom, 
had entered into contracts of purchase before the 
date of shipment, and some after the date of 
*hipnient, whilst others had paid fo r their 
consignments before the seizure of the cargoes as 
prize.
dd, applying the p'iinciples of international law 
xet out above, that the property in  the coffie shit 
'remained in the German firm , the shippers, at 
the date of the seizure of the cargoes, and that as 
the shippers had goods on board which wire 
admittedly contraband, the doctrine of infection 
effected the other “ innocent ” goods so' as to 
render them confiscable as good and lawful- 
prize.

T h e 8 e were two suits in which (he Grown claimed
condemnation of the cargoes of the vessels as 

priz?.
l'he two vessels concerned, the Kronprintessan 
f r  gar eta and the Thai, were Swedish ships which 

»‘■Ed from the Republic of San Salvador, in 
entral America, w ith large consignments of 

^cflee. The destination of the vessels was Slock- 
OJm- la  the course of their voyages the ships 
 ̂ere diverted by the British Navy to K irkw all, 
ad the coffee on board the two was seized there 

ijf, krize in May 1915 and Aug. 1915 respectively. 
__ ® coffee had been shipped by one or more of

<-) Reported by J. A, Slatbk, Esq.. BarriBter-at-I.tw.

the branches of the firm of Goldtree, Liebes, and 
Go., which had its headquarters in Hamburg, and 
in each case it  was consigned to one Theodor 
Sack, the trade name of one Christian, Pyk, of 
Stockholm, and he was the person named as 
consignee in the bills of lading. P art of the 
coffee was intended for Hamburg.

W ith  respect to the coffee on board the 
Kronprinsessan Margareta, claims were put 
forward by five Swedish firms, and the ground of 
their claims was that they had entered into con
tracts of purchase with the vendors, Goldtree, 
Liebes, and Go., of Hamburg, and that, therefore, 
the property in the coffee had passed to them 
before the date of seizure.

W ith  respect to the coffee on hoard the Thai, 
claims were put forward by two Swedish firms, 
and the ground of their claims was that the coffee 
had been bought and paid for by them before the 
date of seizure.

On behalf of the Crown it  was contended that 
whatever contracts had been entered into between 
the neutral purchasers and the enemy vendors, 
the property in the coffee, being post bellum ship
ments, at the date of the seizure was still in  the 
vendors ; and that as a part of the cargo of each 
vessel was confiscable as being contraband destined 
for the enemy, the remainder, since i t  was the 
property of the owner of the confiscable cargo, 
was subject to the doctrine of infection and like
wise confiscable aB prize.

On behalf of the claimants it  was contended 
that the doctrine of infection bad no applica
tion in the ease of contracts of sale which bad 
been entered into prior to the date of shipment.

The Attorney-General (Sir P. E . Smith, K .C .), 
Stuart Bevan, and H u ll for the Procurator- 
General.

Sir Frle Richards, K .O ., and Balloch for the 
claimants, the Im port Aktiebolaget Y ict. Th. 
Engwall and Go., Berg and Halgren, and Levin  
Levander.

Balloch for the Aktiebolaget Kaffee Im port 
Rostereit “ Orienten.”

Darby for Rudolf Ofverstrom.
Noad for the Im port Aktiebolaget Engwall, 

Hellberg, and Co., and the Aktiebolaget G. O. 
Wessen, in respect of consignments of coffee on 
the Thai.

The following cases were cited during the 
argum ent:

The S taad t Embden, Eoscoe’s E ng lish  P rize Cases, 
vo l. 1, 37 ; 1 Ch. Eob. 26 ;

The Vrow M argare tha , Eoscoe, vo l. 1, 149 ; 1 Cb. 
Eob. 336;

The (springbok, 5 W a ll. 1 ;
The Peterhoff, 5 W a ll. 28 ;
The H s ip in g , 2 Euss. and Jap. P . C. 140 ;
The Pehping, 2 Euss. and Jap. P. C. 164;
The B aw try , 2 Euss. and Jap. P. C. 270 ;
The L y d ia ,  2 Euss. and Jap. P . C. 367 ;
The A lw in a , 13 Asp. M a r. Law  Ca3.311 ; 114 L . T . 

E?p. 707 ; (1916) P. 131 ;
The United States, 13 Asp. M ar. Law  Cas. 568 ; 

116 L . T . Eep. 19 ; (1917) P. 30.

Cur, adv. vult.

T h e  K r o n p r in s e s s a n  M a r g a r e t a .
M .cvch  1 4 — T h e  P r e s id e n t .— Q uantities of 

c j f f e o  were shipped on th is  Swedish vessel from
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Acajutla and L a  Libertad, in the Republic of San 
Salvador, to Stockholm, at the beginning of July
1915. They were consigned in the name of 
Gonzales and Co. to Theodor Sack as consignee in 
each case. In  all 4250 bags (weighing 255 tons) 
were shipped under several bills of lading. One 
thousand eight hundred bags have already been 
condemned as prize as conditional contraband 
belonging to enemies and destined for Hamburg. 
The remaining 2450 bags remain to be dealt with. 
They are the subject of various claims.

The list of claimants is as follows :
C la im . C laim ants. Q u a n tity . W e ig h t.

A. Im p o rt A /B  Y ic t.  Th . 
E n gw a ll and Co......... 750 bags..,, 45 tons

B. Berg and H a lg re n ....... 250 „  .. . 15 „
C. L e v in  Levandpr ............ 250 „  .. • 15 „
D . K u d o lf O fve ra trom ....... 150 „  .. . 9 ,,
E . A /B  Kaffee Im p o r t....... 500 „  .. . 30 „

R oste r e it “  O rienten ” 550 „  .. - 33 „
A ll the above quantities were laden at Acajutla, 

except the last, which was laden at L a  Libertad. 
The vessel sailed from Acajutla on the 4th July  
1915, and from L a Libertad on the 9th July 1915. 
The seizure was on the 15th August 1915. A fter 
investigation, when the real facts were ascer
tained, i t  was found that at the time of shipment 
the owners of the goods were Goldtree, Liebes, 
and Co., of Hamburg.

The letters and cablegrams contained in the 
exhibits to the affidavit of M r. Greenwood, filed 
on behalf of the Procurator- General, show clearly 
that the name of Gonzales and Co. was merely used 
for the purpose of concealing the name of Gold- 
tree, Liebes, and Co., who had several agencies in 
San Salvador acting under the same name as the 
head office at H am burg ; and that Theodor Sack 
(the name in  which one Christopher Pyk, of 
Stockholm, carried on business) acted in  these 
and in other matters as the agent or inter
mediary for Goldtree, Liebes, and Co., of 
Hamburg.

Apart from these exhibits, i t  was shown in  one 
of tbe cases— that of Berg and Halgren— that after 
a formal contract was signed by Goldtree, Liebes, 
and Co. a t Hamburg on the 10th July for 250 bags 
of coffee “ shipped by Goldtree, Liebes y Cia., or 
by Gonzales and Co., or by Francisco Mojica ” (the 
latter being another name similarly used), Theodor 
Sack, after he knew of the seizuie, attempted to 
substitute another contract of Gonzales and Co. for 
the Hamburg one of the 10th July. I t  is not 
necessary to elaborate this point, because finally 
i t  was not disputed by counsel for any of the 
claimants that Goldtree, Liebes, and Co., of H am 
burg, ’were the owners at tbe time of shipment, 
and were the vendors under the contracts for sale 
to the respective purchasers, upon which the latter 
found their claims.

The matters in  contest between the Crown and 
the claimants are two : first, as to who were the 
owners of the goods according to the law of prize 
at the time of seizure ; and secondly, whether the 
goods which the claimants had bond fids con
tracted to buy should be condemned as contra
band by the application of the doctrine of 
infection or contagion, by reason of there being 
contraband goods belonging to the same owners 
on board the same vessel. Before dealing with 
the particular facts of tbe different cases, i t  will 
be convenient to determine and state tbe legal 
principles which have to be applied.

I t  must be remembered that the court is dealing 
in these cases with post beUum shipments. I  have 
on other occasions during this war pointed out 
the difference between the principles to be applied 
to transactions taking place before war and after 
war (see The Miram ichi, 13 Asp. Mar. Law Oas. 21; 
112 L . T . Rep. 349; (1915) P. 71; and The South- 
field, 13 Asp. Mar. Law Oas. 150; 113 L . T . Rep. 
655).

I t  is well established as a principle of prize law 
that during hostilities, or imminent and impend
ing danger of hostilities, the property in cargoes 
of belligerent parties cannot change its national 
character during the voyage, or, as it  is commonly 
expressed, in  transitu; and that if  neutrals pur
chase goods in  transitu during a state of war 
existing, or imminent and impending danger of 
war, the contract of pnrchaGe is held invalid, and 
the property is deemed to continue as it  was at 
the time of shipment until the actual delivery: 
(see Pratt's Story, atp . 64). As Lord Kingsdown 
said, in the judgment delivered in the Privy  
Council in The Baltica (Roscoe, vol. 2, 628; 11 
Moo. P. C. 141), the general rule is open to no 
doubt. H e (here stated it  in precise and unam
biguous terms as follows: “ A  nehtral, while a 
war is imminent, or after it  has commenced, is 
at liberty to purchase either goods or ships (not 
being ships of war) from either belligerent, and 
the purchase is valid, whether the subject of it  
be lying in a neutral port, or in an enemy’s port. 
During a time of peace without prospect of war, 
any transfer which is sufficient to transfer the 
property between the vendor and vendee, is good 
also against a captor, if  war afterwards unex
pectedly break out. But, in the case of war, 
either actual or imminent, this rule is subject 
to qualification, and it  is settled that in such a 
case a mere transfer by documents which would 
be sufficient to bind the parties, is not sufficient 
to change the property as against captors, as long 
as the ship or goods remain in  transitu.”

H e discusses two alternative grounds for the 
rule, one being that while the ship is on the seas, 
the title  of the vendee cannot be completed by 
actual delivery ; and the other that the ship and 
the goods having incurred the risk of capture by 
putting to sea shall not ba permitted to defeat 
the inchoate right of capture by belligerents until 
the voyage ends. H e  gives the preference to the 
former ground, and amplifies it in tbe following 
passage: ‘’ Such transactions during war, or in 
contemplation of war, are so likely to be merely 
colourable, to be set up for the purpose of mis
leading, or defrauding captors, the difficulty of 
detecting such frauds, if  mere paper transfers 
are held sufficient, is so great, that the courts 
have laid down as a general rule, that such 
transfers, without actual delivery, shall be insuffi
cient ; that in order to defeat the captors, the 
possession, as well as the. property must be 
changed before the seizure.”

As to the other matter in  contest, Sir Erie  
Richards (whose able argument was adopted by 
the other counsel) did not question the doctrine of 
infection or contagion; but only canvassed its 
application to the facts of the present case. The 
doctrine is too well settled to be disturbed. I  
see no reason for weakening it, and the appre
hension of tbe learned counsel that its applica
tion in the present cases would be an unreason
able extension of the principle does not appear
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to me to have any foundation. In  my view to 
aPply i t  to these cases involves no extension; 
certainly not an unreasonable or unwarrantable 
one.

The rule is simple and broad. I f  the person 
^ho is the owner of confiscable contraband goods 
jaden pn board a vessel has also goods belonging 
t 0  him which are mot contraband on the same 
vessel, the latter— sometimes called “ innocent ” 
goods— are subject to capture and condemnation 
as well as the contraband goods. The rule has 
come from ancient times right down to the days 
° t  the Declaration of London, and has been 
applied in all maritime wars for, a t any rate, a 
century and a half.

I t  has been stated in the Supreme Court of 
-America in these terms: “ I t  is an established 
rule that the part of the cargo belonging to the 
same owner as the contraband portion must share 
“ 8 fate. This rule is well stated by Chancellor 
, n.k thus : ‘ Contraband articles are infectious, 
aa it  is called, and contaminate the whole 
argo belonging to the same owners, and the 
nnocence of any particular article is not 
sually admitted to exempt it  from general con- 

” : (per Chase, C.J. in The Peterhoff

I t  was incorporated in the Prize Regulations of 
» i? 8?  in 1904, in art. 43, as follows: “ Articles 
th °h are contraband of war, and that portion of 

e cargo which belongs to the owners of the con- 
J"aband, shall be condemned.” Effect was given 

, . *>7 the Japanese Prize Courts in many cases 
which were cited at the Bar. 
iri urP>e<I  the doctrine had been adopted 

order to impose an additional punishment upon 
^ « n s  carrying on trade in contraband, and that 

fide neutral purchasers at whose risk the goods 
'ght be should not come within the reacn of 

a Poh^I'mcht. B y this I  think was meant 
at¡ neutrals who had honestly entered into con

tacts to purchase, even if  they had not become 
he owners, should somehow be protected from

P08.aible results of the exercise of a belligi- 
nt s rights of capture. How is a Court of Prize 

,7 V mvestigate where the particular loss or 
i IJhnishment ” would fall P I t  may be that the 
w 0  u ng purchaser loses nothing, that the loss 

ald fa ll in  toto upon the underwriters, or 
■insurers, in one or more countries, 

uu n3 hiries such as these w ill not be embarked 
as i- a ■̂>r’ze Court, any more than inquiries 
y , t 0  mortgages, or charges. I t  deals with 
Tea | S' 13-*0  goods as they are found in the
a r e r u ’ ^  has direct means of deciding who 
and .tr e .owners of goods afloat in time of war

it  w ill not leave the high road to wander in a 
own8  °<  by-ways. I f  i t  decides that A . is the 
Co ,er of contraband goods and also of goods not 
fo - a»and on board the same vessel, if  the 
»nd eii i l,re c° ndemned the latter w ill also come 

uer the same sentence.
j^i ,av*ng considered thus far the principles 
atml / I to tlle matters in dispute, I  now come to 

g  y them to the facts in these cases.
Con ? iuding in each case the goods were
ag6 'f̂ n0<I  to Stockholm, to Theodor Sack, the 
° f  th* k-ii tloidtree, Liebes, and Co., and in each 
Uote a t 8  iftding which were produced was the 
a0(a ’ . Insured under open policy of consignees,” 
risto ln one ° f  them was added, “ Against all 

8* 8- war included.” i
v oii. X IY . ,  N . S.

A t the time of seizure the bills of lading were 
held by Theodor Sack, or his or Goldtree, Liebes, 
and Co.’s bankers in all the cases.

In  "Claim A  the contract with the claimants waB 
made on the 2nd or the 9th July. I t  may have 
been made on the 2nd July and confirmed on the 
9th July. I t  does not seem to me to matter. The 
contract was f.o.b. at Acajutla, and the price was 
to be paid 90 per cent, in cash against documents 
and 10 per cent, on arrival. The documents had 
not been taken up before seizure. I t  was stated 
that the 90 per cent, was paid after seizure.

In  claim B  th 6  contract was made after the 
ship sailed and while the goods were afloat. The 
terms and the circumstances were the same as in 
the last claim.

In  claim C the contract was made on the 2nd 
July. The terms and circumstances were the 
same as in claim A.

In  claim D  the facts were similar to those in 
claim 0 .

In  claim E  the contracts were made after ship
ment, and when the goods were afloat. They 
were c.i.f. contracts for Gothenburg. Payment 
was to be net cash against documents. No  
documents were taken up and no payments were 
made. On the 16th Aug.— after seizure— the 
shipowners gave a delivery order for the 550 bags 
to Theodor Sack.

As to all the consignments, notwithstanding the 
statement as to insurance by consignees on the 
bills of lading, insurances were also effected by the 
intending purchasers. Although the goods were 
consigned to Stockholm, they were apparently by 
the contracts and invoices all for delivery in 
Gothenburg. As to all the cases, i t  is obvious 
that such transfer of property aB there was (if 
any) was merely by documents, and not by actual 
delivery. The intending purchasers had at best 
only “ paper transfers ” and no “ possession.”

Accordingly, applying the principles before 
stated, two results follow. One is, that all the 
contracts of purchase are held to be invalid ; and 
thus, all the claims under such contracts neces
sarily fa ll to the ground, and must be disallowed. 
The other is that the property in all the goods is 
deemed to have continued as it  was at the time of 
shipment up to the time of seizure—namely, in the 
enemy shippers. In  other words, the enemy 
shippers were at the date of seizure the owners of 
the goods according to the doctrines of the Prize 
Court.

Apart, therefore, from all questions as to the 
destination of the goods they are subject to con
demnation because their owners also had goods 
on board the same vessel belonging to them 
which were contraband and subject to condemna
tion as such.

Upon the question of infection the claimants 
have not, in strictness, any right to be heard; or, 
at any rate, any right to complain, because the 
decision of the court is that they have not esta
blished any ownership in the goods, and infection 
only affects the real owners.

I  may add that even if  the doctrines of the 
common law as to the passing of property in times 
of peace were to be applied in the circumstances 
of these cases, I  should hold that the property in  
the goods had not vested in any of the claimants 
at the time of seizure.

The judgment of the court is that all the goods 
claimed are condemned as good and lawful prize.

P
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March  19.— T h e  P b e s i d e n t .— These claims 

have reference to two quantities of coffee shipped 
on board the steamship Thai at Acajutla for 
carriage to Stockholm, the consignor being 
Francisco Mojica, and the consignee Theodor 
Sack. I  have already decided in the cases of other 
cargoes, that Francisco Mojica was a mere name 
for Messrs. Goldtree, Liebes, and Co., a firm 
carrying on business at Hamburg, and which had 
a branch at Acajutla. I  have already condemned 
twenty cases of balsam carried by the same ship, 
and consigned, as I  have stated, by Francisco 
Mojica to Theodor Sack, and also 200 sacks of 
washed Salvador cofEee and 250 sacks of unwashed 
coffee, parts of the cargo which were unclaimed.

There remains to be dealt with two claims, 
namely, that of the Im port Aktiebolaget Engwall, 
Hellberg, and Cc. to 350 sacks of unwashed 
coffee, weighing twenty-one tons, and that of the 
Aktiebolaget C. O. Wessen to a similar quantity 
of unwashed coffee. The ship sailed from Aca
ju tla  on the 7th A pril 1915, and the goods were 
seized on the 15th M ay 1915.

I  will deal first of all, shortly, with the ease of 
Im port Aktiebolaget Engwall, Hellberg, and Co. 
The contract for the sale of these goods to the 
Im port Aktiebolaget Engwall, Hellberg, and Co. 
was made with Messrs. Goldtree, Liebes, and Co. 
I t  was made before the sailing of the vessel. I t  
was a c.i.f. contract, cash to be paid against bill 
of lading, less a discount of 1 per cent. The bill 
of lading was dated the 29th March 1915, and the 
invoice the 30th March. A  certificate given by 
some Swedish office shows that payment was made 
on the 7th M ay 1915. That means that payment 
was made before seizure. In  many of these cases 
the evidence as to payment consists of a certi
ficate of the kind which was given in the parti
cular case with which I  am now dealing. I  am 
not very satisfied with that kind of evidence, and 
the affidavit in  this case, and in other cases, 
merely refers to the certificate in proof of pay
ment. However, the Crown do not contest the 
bona fides of M r. Hellberg, and I  must assume 
that payment was made some time about the 
7th M ay— that is to say, before the actual seizure 
of the goods.

There are some peculiar circumstances with 
reference to the appearances. A n appearance was 
first entered on behalf of the Im port Aktiebo
laget Engwall, Hellberg, and Co. towards the 
end of 1915, but an order was afterwards made 
amending the appearance by substituting the 
name of Theodor Sack. H e was the agent both 
in this case and in  the case of the Kronprinsessan 
Margareta, in Stockholm, for Goldtree, Liebes, 
and Co., of Hamburg. Subsequently an order 
was made for security for costs, and that order 
was made against Theodor Sack. A  little  later 
the claim was put forward by the Im port A k tie 
bolaget Engwall, Hellberg, and Co. The short 
facts, therefore, fa ll within the case of the 
Kronprinsessan Margareta, in which I  delivered 
judgment a few days ago, and the same prin
ciples have to be applied. Inasmuch as the 
goods were enemy goods at the date of shipment 
and they were shipped and were consigned to 
the agent of the enemy firm at the time of 
seizure, although a paper transfer, as i t  has been 
called, has been established in  this case to an 
intending purchaser, the goods nevertheless are

S y m o n s , a n d  C o . [C t . o f  A p p .

subject to capture and confiscation as prize 
exactly in the same way as I  held in the case 
of the Kronprinsessan Margareta.

The next claim is that of the Aktiebolaget 0 . O. 
Wessen. That is in many respects similar. The 
claim is made by the company, who say that they 
entered into a contract on the 25th Nov. 1914, 
before the vessel sailed, and before the seizure of 
the goods. There are some peculiar circumstances 
in  this case because there wa» an attempt after 
capture to show that Francisco Mojica was the 
person who entered into the contract, whereas tho 
contract is clearly made in express terms between 
Goldtree, Liebes, and Co. and the Aktiebolaget 
C. O. Wessen, who know nothing about Francisco 
Mojica. A fter seizure, Theodor Sack tried to 
substitute for Messrs. Goldtree, Liebes, and Co. 
the name of Francisco Mojica, and a substituted 
contract was sent. The Aktiebolaget C. O. Wessen 
knew nothing about that. They only knew Gold- 
tree, Liebes, and Co. in the transaction. The final 
invoice for the goods was long after the date of 
seizure. I t  is said that these goods were also paid 
for before the actual date of seizure. As I  have 
said, in my view that makes no difference. The 
circumstances of this case bring i t  within the 
principles set out in my judgment in the Kron
prinsessan Margareta. The result is that the 
goods belonged to the enemy firm of Goldtree, 
Liebes, and Co., and were on a ship which was 
carrying contraband; and even if  these goods 
were innocent goods they would be tainted with  
the doctrine of infection, and would ba confiscable 
on that ground.

I  therefore make an order condemning the 350 
sacks of coffee claimed by the Im port Aktiebolaget 
Engwall, Hellberg, and Co., and the 350 bags 
claimed by the Aktiebolaget 0 . O. Wessen as good 
and lawful prize.

Solicitor for the Procurator-General, Treasury 
Solicitor.

Solicitors for the Im port Aktiebolaget Engwall, 
Hellberg, and Co., Berg and Halgren, and Levin  
Levander, Botterell and Roche,

Solicitors for the Aktiebolaget Koffee Im port 
Rostereit “ Orienten,” Travers, Smith, Braith- 
waite, and Co.

Solicitors for Rudolf Ofverstrom, Thomas 
Cooper and Co.

Submit Court of §utricata*
— ....♦ -------

COURT OF APPEAL.
A pril 19, 20, and M ay 8, 1917.

(Before S w in f k n  E a d y  and Sc b u t t o n , L.JJ. 
and B b a y , J.)

Su t b o  a n d  C o . v. H e il b u t , Sy m o n s , a n d  
Co. (a)

A P P E A L  F B O M  T H E  K IN G ’S B E N C H  D IV IS IO N .  

Contract— Written contract to send goods by sea—  
Goods sent partly by land— Temporary usage to 
send partly by land—Evidence varying written 
contract— Admissibility of evidence.

By a contract of March 1916, in a printed form 
with necessary additions ivritten in, the appellants 

(a) Beported by Edwabd J. M, Chap lin , Esq., B»rrister-»t-Law.
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a9reed to sell to the respondents certain tons of 
Plantation rubber, c.i.f,, “ to be shipped during 
March/April 1916 by vessel or vessels (steam or 
fnotor) from the East to New York direct, and/or 
indirect, with liberty to call and/or tranship at 
other ports ” ; any question regarding quality to be 
settled by arbitration, to be demanded and held 
within a, certain time “ after the arrival of the 
vessel ; payment to be “ by cash against docu
ments in London or before arrival of vessel or 

n  Ve8sels at port of discharge.”
¿he setters made a declaration under the contract of 

hf.een tons as having been shipped via Seattle (o 
Port on the western coast of the United States) 
under a through bill of lading, which stated that 
ll e goods would be sent by ra il from Seattle to New 
fork. The buyers objected to the declaration as 
^regular, contending that the rubber ought to be 
conveyed to New York all the way by sea. 
ibitrators found, that after the outbreak of war 
great difficulty was experienced in obtaining space 
for shipments from the East, and in consequence, 

Oct. 1 9 J5 , shipments to the eastern States of the 
United States, which had before gone the whole 
¡stance to New York by water, began to be made 
y steamer to a port on the western seaboard of 
¡e. U nited States, whence they were transmitted by 

r<iu to destination ; that at the date of the contract 
p T° ute f rom ihe E(*st by sea and rail from the 

acific seaboard was well known to those engaged 
in the trade as one of the usual routes for rubber 
sold on contracts in the form of the one in 
question; and that there was, at the date of the 
'•ntract, such a course of business established as 

would make it ivithin the contemplation of the 
parlies that the rubber might come by this route, 
and that goods forwarded by such a route would be 
a good tender under the contract. They therefore 
awarded that the tender was good, and that ihe 
ouyers were hound to accept the same,
* (Ecrutlon, L.J. dissenting), that the contract
sas (o send the rubber by sea all the ivay from the 

vast to New York;, that the usage found by the 
r itrators (assuming that they had found a usage) 
•as inconsistent with ihe contract and could not be 

applied to it ; and that therefore the tender was a 
ad tender, and the buyers were entitled to reject 

me rubber.
er'lsi°n of Lush, J. (13 Asp. M ar. Law Gas. 576; 
116 L . T.fRep. 126) affirmed.

j  * 1 rp^L by the sellers from a decision of Lush, 
o,'.i. , material parts of the special caBe are set 

13 Asp. Mar. Law Gas. 576.
(j 6  contract was in the printed “ Form of 
ami T^et f ,°r Cost> h e ig h t, and Insurance (or Cost 
tio« xr vlght) issued by the Rubber TradeAssoeia- 

of London. A pril 1913.”
f J J 1 6  Words which were written into the printed 

to are set out here in italics:
ftn<?Snranc.e,~ To be insured by sellers aga ins t m a rine  
Prion™?’’ T1-Sk insurance  w ith P articu la r average a t the 

e o f th is  con trac t p lu s  10 per cent.

h l a r r ^ 0^ : ^ 0 bo Bh‘PPed du ring  the  m onths o f 
from by v0sael  o r vessels (steam or m o tor)
libe rt ,ift hast, to  New York  d irec t and/or in d irec t, w ith  
i ’ran y  “  oal1 and/or transh ip  a t o ther po rts  ; b n t i f  to  
^rermn D°  tra nsh iPm ent w est o f P o rt Said, except a t a °n  po rj; o r by. f oro0 majeure.

^  sê antee ° f  <l na ,it y -— Q u a lity  equal to type H  114 
'th a li t ln* brokers’ possession. A n y  question regard ing 

y  to  be settled by a rb itra t io n , such a rb itra t io n  to

be demanded w ith in  tw en ty -e igh t days and held w ith in  
s ix weeks a fte r the  a r r iv a l o f the vessel.

Lush, J. held that by the written contract 
which was clear and unambiguous in its terms, 
the rubber was to be carried by sea throughout, 
and that evidence of a temporary usage in a par-, 
ticular trade to convey the goods partly by sea 
and partly by land was not admissible to vary the 
written contract. The tender therefore was bad, 
and the buyers were not bound to accept the 
rubber.

The sellers appealed.
Adair Roche, K .C . and A. Neilson, for the 

sellers, referred to
W igglesworth v. D a lliso n , 1 Doug. 201 ; 1 S m ith  

L . C., 12th ed it., 613;
H u tto n  v . W arren, 1 M . &  W . 466 ;
Brown  v. Byrne, 3 E . &  B . 703, 715;
H um frey  v. Dale, 28 L . T . Bep. 2 8 4 ; 7 E. &  B. 

266, 27 4 ;
M yers  v. S ari, 3 E. &  E. 306 ;
Produce Brokers Company v . O lym p ia  O il Cake 

Company, 116 L . T . Bep. 1 ; (1917) 1 K . B . 320 ;
Be W alkers and Shaw, Son, and  Co., 90 L . T . Bep. 

454; (1904) 2 K . B . 152 :
G lyn n  v . Margetson, 7 Asp. M a r. L a w  Cas. 366; 

69 L . T . Bep. 1 ;  (1893) A . G. 351 ;
Stephens v. W interingham , 3 Com. Cas. 169.

Leslie Scott, K .C . and Harrington- Ward, for 
the. buyers, referred, in addition, to

Bowes V . Shand, 36 L . 1). Bep. 8 5 7 ; 2 A pp. Cas. 
455 ;

The A lham bra , 4 Asp. M ar. Law . Cas. 410 ; 43 L . T . 
Bep. 3 1 ; 6 P. D iv . 6 8 ;

North-W estern Rubber Company v . H ultenbach  
and Co., 99 L . T . Bep. 688 ; (1908) 2 1C. B. 907 ;

Dickenson v. Ja rd ine , 18 L . T . Rep. 717 ; L  Bep 
3 C. P . 639.

Cur. a d v  v u lt .

M ay  8 .— The following judgments were read : —
Sw in f k n  E a d y , L .J .— Messrs. L . Sutro and 

Co. were the buyers of a quantity of rubber under 
a c.i.f. contract dated the 27th March 1916. On 
the 5th June 1916 the sellers mads a formal 
declaration under the contract of fifteen tons, as 
baying been shipped per the steamship Lycaon/ 
Teucer v ia  Seattle, under a bill of lading dated 
the 30th A pril 1916. The buyers objected to the 
declaration as irregular, and demanded arbitra
tion to settle the dispute. A n award was made 
in favour of the sellers ; and the buyers appealed, 
in accordance with the rules of the Rubber Trade 
Association, to the committee of the association, 
and the committee made their award in the form  
of a special case. Lush, J. held that the tender 
to the buyers was not a good tender under the 
contract; and in that event the award that the 
buyers were not liabie to accept the same took 
effect. From the decision of Lush, J. the sellers 
now appeal.

There is a contract in writing between the 
parties. The buyers contend that the written 
terms provide for rubber being shipped from the 
East and carried to New Y ork in one or more 
ships, and that the date of the arrival of the 
vessel or vessels at the port of discharge (New 
York) governs the date at whioh the buyers must 
pay cash against documents. The sellers contend 
that under the contract they are entitled to 
ship from the East vid Hong Kong, where tran
shipment takes place, to Seattle, and thence by
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railway across America, some 3000 miles, to New  
York ; that at the date of the contract a practica 
had arisen, beginning some six months previously, 
to send ¡ubber by that route instead of the whole 
way by sea, as had previously been the case; that 
such route had become one of the usual routes for 
rubber from the E a s t; and that i t  was within the 
contemplation of the parties to the contract that 
the goods in question might come by that route—  
that is, partly by sea and partly by railway. The 
buyers reply that evidence of such a practice is 
not admissible, in order to annex it  as incident 
to the contract, as it  would contradict the 
express terms of the contract. They further urge 
that from a business point of view it  would work 
a variation of the contract most prejudicial to 
them ; that with sea-borne goods they can cal
culate approximately when the vessel may be 
expected to arrive, and can make their business 
and financial arrangements accordingly, but that 
with goods coming by railway for so great a 
distance there would be no way of ascertaining 
the probable date of arrival, even within a month 
or two, or to ascertain where the goods were at 
any date, or even whether they would all arrive in 
waggons forming part of the same train, or, if  
not, what interval of time there would be between 
the arrival of the different parcels, or for what 
date they would have to make their arrange
ments for payment or delivery on resale. Their 
objection to the long land transit is the uncer
tainty of the date of arrival and the impossi
bility of ascertaining the probable date before
hand, and not any question of delay. I t  is not, 
however, necessary for them to justify in a court 
of law the mercantile reasons for inserting any 
particular stipulation in a contract. The obser
vations on this point of Lord Cairns in 
Bowes v. 8hand (36 L. T. Rep. 857; 2 App. Cas. 
463) are very relevant. A fter construing the con
tract in question in that case he proceeded to 
say : “ My Lords, if that is the natural meaning 
of the words, it  does not appear to me to 
be a question for your Lordships or for any 
court to consider whether that is a contract 
which bears upon the face of it  some reason, 
some explanation why it  was made in that 
form, and why the stipulation is made that the 
shipment should be during these particular 
months. I t  is a mercantile contract, and mer
chants are not in the habit, of placing upon their 
contracts stipulations to which they do not attach 
some value and importance, and that alone might 
be a sufficient answer. But, if  necessary, a 
further answer is obtained from two other con
siderations.” Then be refers to the two other 
considerations in detail. The court assumes that 
a merchant, in entering into a mercantile trans
action, has regard to his arrangements for pay
ing for goods purchased and his intention about 
reselling them in the ordinary course of his 
trade.

The contract in question here is dated the 27th 
March 1916, and is made in the form of a con
tract for C09f, freight, and insurance business 
issued by the Rubber Trade Association of 
London in April 1913. A t this date rubber was 
carried from the East to New York by sea, either 
round Oape Horn or via  the Panama Canal. 
The contract provides for the sale of the follow
ing plantation rubber, about twenty-five tons, 
sellers to obtain all necessary permits, at 3s. hd. per

pound, cost, freight, and insurance, shipping' 
weights. Then i t  provides for the insurance; for 
the shipment: “ To be shipped during the months 
of M arch/April 1916, by vessel or vessels (steam 
or motor) from the East to New Y ork direct 
and/or indirect, with liberty to call and/or 
tranship at other ports.” Then it  provides for 
the guarantee of the quality, for the weight, for 
declaration of the shipment; “ the name of the 
vessel or vessels . . .  to be declared to the 
buyers in writing with due dispatch,” for samp
ling, with regard to the vessels being lost, and for 
payment, “ Cash against documents in London 
on or (at buyers’ option) before arrival of vessel 
or vessels at port of discharge ” ; and then a pro
vision for arbitration. Thus not only doeB the 
contract provide in  express terms that the 
rubber is ‘ ‘ to be shipped . . .  by vessel or 
vessels (steam or motor) from the East to New 
York,” but the whole context of the instrument 
shows that i t  was intended that the rubber was 
to be carried in and by a vessel or vessels to its 
ultimate destination, which is referred to as 
the port of discharge.” Throughout the 
contract times are fixed by reference to the 
arrival of the vessel or vessels. Thus any ques
tion regarding quality is to be settled by arbitra
tion, “ such arbitration to be demanded within 
twenty-eight days and held within six weeks after 
the arrival of the vessel.” Sellers are to name 
their representatives, to attest the drawing and 
sealing of samples, “ on or before arrival of 
vessel.” Again, things are agreed to be done at 
or by reference to “ ports,” or “  the port of dis
charge.” The sellers cannot demand cash against 
documents “ before arrival of vessel or vessels at 
port of discharge.” The goods are to be weighed 
at buyers’ expense at the port of discharge Darned 
in the contract; and buyers are to furnish, when 
sold on delivered weights, a properly certified 
copy of “ landing weights.” Again, the name of 
the vessel or vessels is to be declared to the 
buyers in writing with due dispatch. Again, 
provision is made for the consequences of 
the vessel or vessels applying to the contract 
being lost, either before or after declaration; and, 
in the case of the vessel or vessels being lost, but 
the goods or some portion thereof being tran
shipped to some other vessel or vessels, and 
arriving on account of the original importer.

I  am satisfied, from a consideration of all the 
terms of the contract, that it  only contemplates 
and provides for a sea carriage from the loading 
port to the ultimate port of discharge ; and that 
the express terms of the contract are quite incon
sistent with a long railway carriage. The printed 
form was obviously settled in April 1913 with 
reference to the only rou*e then used for the 
carriage of rubber, namely, a sea route all the 
way ; and its terms are inapplicable to and incon
sistent with land carriage. The contract is to send 
by a specified method of conveyance— by ship. 
This is a usual method, and the route by sea is a 
usual route. Where a method of conveyance and 
route, namely, a sea route, are specified, it  is 
immaterial that there may co-exist some other 
usual mode of conveyance and route. The terms 
of the contract must be observed. The arbi
trators have not found that any trade usage in 
fact existed to send rubber to New York via 
Seattle and across the continent of America. 
They say that in or about Oct. 1915 shipments to
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be eastern States cf the United States, which 
e-d hitherto gone directly or indirectly the whole 

distance to New York by water, began to be made 
,7  si®a.mer a port on the western seaboard of 
he United States, whence they were transmitted 
y rail to destination. This was after the out- 
heak of war, and owing to the great difficulty 
xperieneed in obtaining space for shipments to 
he eastern States. This is very far from a finding 

ot any established trade usage or custom. Any 
th f U8 a8 e’ **■ found, would be inconsistent with 
he terms of the written contract, and repugnant
0 them, and therefore inadmissible to annex a 

hew term or condition to the contract. I t  is not
1 6  a case where words or phrases employed in 
ornmerce are alleged to have been used in some 
Pecial technical sense other than their ordinary 

. hhse. Moreover, the whole context of the con- 
^act shows that the parties were employing the

°rds used in their ordinary sense. Again, if  
ere were any words used of ambiguous meaning, 
must be remembered that greater regard is 

Paid to the intention of the parties, as appearing 
th0 D 1  instrument when construed as a whole, 

an to any particular words they may have used 
n  ^Press their intention: (see Ford  v. Beech, 11 
Q -B- 842, 8 6 6 ).

* ' *tb regard to pars. 1 0 , 1 1 , and 1 2  of the special 
.■ 8 0  [these paragraphs are set out in the 

_Sment of Scrutton, L .J . (infra)], I  may say 
'at it  ig not  open to arbitrators by such findings 

d ! a/ y ^be express contract between parties, or to 
i C°  i 6- otherwise than in accordance with the 
ind' rights bbe parties. Their finding does not 

uicate that the words used have any other than 
tti Sd ordinary and popular meaning, or that the 
of0  j. ° f  conveyance by vessel or vessels to a port 

discharge does not extend to mean water 
to 'n ? * ’ 6  kb0  way. Their finding only amounts 
ruhv S| ''bat there are other usual routes for 
ruhV F i'ban an all-sea route, and that where 
oth- r f ° rwarded by a mode of conveyance
R.  0r, .fban that specified in the contract buyers 
“ometimes accept delivery.
re °metimes a question of ambiguity arises by 
of 8°? .°* a printed form being used, the terms 
in 'v“ lcb, or some of them, are manifestly 
Pa PPbcable to the contract into which the 
“ rtl0s are entering; and it has been E a id  that 
do business sense will be given to business 

ct*ments ” : (see Olynn v. Margetson, 7 Asp. 
3 5 9 ^ baw Oas. 366; 69 L . T. Rep. 1; (1893) A, 0 . 
tjj '■ b l° such question or ambiguity arises in 
for ^ I8S0Rb case. The language throughout the 
and*1 18 entir8ly appropriate to carriage by water, 
ob . only appropriate to such carriage, and is 
irrei° U8'y only intended for sea carriage. I t  is 
0Pt 6 Vj'n.t  urge that there may be contracts 
anje,0d into which involve some land carriage, 
prj ’ ‘ f Ibis form were used, to ask, How would the 
r6 ffited parts of i t  then be construed?— eg., 
Por/ * 313,? 6  ,b° “ a Yessel or vessels ” and to “ the 
Carr’, discharge.” The answer is that, i f  land 
PriaIa g 0  wholly or partly is intended, an appro- 
Ibat ?|lorm or. language should be adopted; but 
in<j "be form in question is not appropriate, or 
v?),eed intended for such a purpose. Again, 
sfipuh a Part'cular method of conveyance is 
v?hetl for, it  is not permissible to inquire 
ahd ■ « bbero is not some other usual metnod; 
is , Qding that there is another usual method

‘Relevant.

The careful judgment of Lush, J. is, in my 
opinion, correct, and for the reasons given by him, 
and this appeal should be dismissed.

Scktjtton , L .J .— This is an appeal from a 
decision of Lush, J. on a special case stated by 
the committee of the Rubber Trade Association 
to raise the question whether a tender of certain 
documents pursuant to a c.i.f. sale o f fifteen tons 
of rubber is a good tender.

The contract in question was dated the 27th 
March 1916, and its terms were filled in on a 
printed form called “ Form of Contract for Cost, 
Freight, and Insurance (or Cost and Freight) issued 
by the Rubber Trade Association of London. 
April 1913.” The subject-matter was twenty- 
five tons plantation rubber Hevea Crepe. The 
printed form ra n ; “ To be shipped during the 
months of by vessel or vessels (steam or
motor) from to direct, or indirect,
with liberty to call and/or tranship at other ports.” 
The blanks were filled in in writing so that the 
contract read : “ To be shipped during the 
months of M arch/April 1916 by vessel or vessels 
(steam or motor) from the Bast to New York, 
&c.” When the printed form of contract was 
settled we were told that the usual route from 
the Bast to New Y ork was entirely by sea round 
Cape Horn. Then or later a sea route through 
the Panama Canal became an alternative usual 
route. A fte r the outbreak of war the scarcity 
of bhips led to another alternative route be
coming usual, and the arbitrators find as 
facts: “ (9) A fter the outbreak of war great 
difficulty was experienced in obtaining space 
for shipments from the East, and in conse
quence of this difficulty in or about October 1915, 
shipments to the eastern States of the United  
States which had hitherto gone, directly or 
indirectly, the whole distance to New York by 
water began to be made by steamer to a port on 
the western seaboard of the United States whence 
they were transmitted by rail to destination. 
(10) A t the date when the Baid contract was 
entered into, this route from the East by sea and 
rail from the Pacific seaboard was well known to 
those engaged in the trade as one of the usual 
routes for rubber sold on contracts in the form  
of the one now in question. (11) I f  and so far 
as it  be material, we find that there was, at the 
date of the contract, such a course of business 
established as would make it  within the contem
plation of the parties to this contract that the 
goods in question might come by this route.” 
The vendors accordingly shipped in the Bast 
within the contract time twenty-five tons of 
rubber answering the description in the contract 
under a bill of lading to “ New York via  Seattle,” 
a railway terminus on the west coast of North  
America, with power to the shipowners “ to for
ward by rail . . .  to be subject to the 
conditions and exceptions of the forwarding 
conveyance.” They also effected a policy of 
i i  sura nee “ from Singapore via  Hong Kong and 
Seattle to New York,” “ against all loss or damage 
of whatsoever nature and howsoever caused,” from  
warehouse to warehouse “ at destination, and for 
fifteen days after arrival at such destination.”

The sellers declared this shipment under the 
contract, and the buyers objected to this declara
tion as irregular on the ground that the transit 
from Seattle to New York was by land, and 
claimed arbitration on the regularity of the



MARITIME LAW CASES.3 8

Ct , of  A p p .] Su t e o  a u d  Oo. v. H b il b ü t , Stm o k s , a n d  Go. [C t . of  A p p .

declaration. I t  does not appear whether the 
shipping documents were in fact tendered. The 
arbitrators find that no objection was take:; to 
the form of the policy, but it  is not quite clear 
whether this means at the time of tender, or at 
tho arbitration; probably the latter.

The arbitrators find in  par. 12 : “ W e further 
find, i f  and so far' as i t  may be a question of fact, 
that goods forwarded by such a route would be 
a good tender under such a contract. ’ 1 As to 
this it  may be remarked that the tender would 
net be of goods, but of documents relating to 
goods. Par. .13 runs as follows: “ W e further 
find, if  and sc far as i t  be a question of fact, 
that tbs shipment was duly made in accordance 
with the terms of the contract.” Par, 14:
“ Subject to the opinion of the court on the above 
findings of fact we find and award that the tender 
was a good tender and the buyers were bound to 
accept same.” The latter paragraphs and par. 16, 
which say3 , “ In  the event of the court being of 
the opinion . . . that the tender was not a
good tender,” look as i f  the arbitrators were 
dealing with the validity of the tender, not with 
the validity of the declaration; but the question 
appears to be the same— whether a shipment in 
the contract time of goods of the contract descrip
tion to be forwarded by sea to Seattle, and thence 
by rail to New York with a contract of carriage 
for such journey, and a policy covering all risks 
on such journey, was a compliance with the terms 
of the contract of sale.

The purchasers appear to have argued before 
Lush, J. that the arbitrators were really trying to 
incorporate a cussom or usage inconsistent with 
the contract, for they pointed out that the printed 
form appeared to assume throughout a sea transit. 
The arbitration as to quality was to be six weeks 
“ after the arrival of the vessel.” Sellers were to 
name their representatives “ on or before arrival 
of vessel.” Payment was “ Cash against docu
ments in London on . . . arrival of vessel 
. . . at port of discharge.”

Lush, J. was of opinion that the contract was 
clearly for sea transit throughout; that i f  there 
was a usage or custom of trade at all i t  was con
tradictory of the written contract, and could not 
therefore be applied to the contract, and that 
therefore the decision of the commercial arbi
trators was erroneous. The vendors appeal.

The first thing that strikes me is that the 
particular adventure of the contract is written 
into a printed form applicable to all sorts oE 
transits, particulars of which are to be filled in  
and a form parts of which may bo inapplicable to 
the particular adventure written in. For instance, 
many e.f.i. contracts must involve some land 
transit. I  put the case of a sale of “ rubber c.f.i. 
Birmingham ” for the large motor works there, 
written into this form, where the rubber would 
almost certainly be forwarded by rail from the 
discharging port of the vessel. Similar cases can 
easily be suggested in connection with sales 
carried oat by thi-ough bills of lading from or to 
the interior of the United States or Canada. How  
would the printed form about vessels and “ ports ” 
of discharge be applied to such written particu
lars ? The answer has been given by the 
House of Lords in Glynn v. Margetson (7 Asp. 
Mar. Law Cas. 306; 69 L. T . Rep. 1; (1893)
A. C. 351), where an adventure of carrying 
perishable fru it from Spain to England was

written into a printed form which gave very wide 
powers of deviation. Lord Herscheil expressed 
himself thus (at p. 355): “ Where general words 
are used in a printed form which are obviously 
intended to apply, so far as they are applicable, to 
the circumstances of a particular contract, which 
particular contract is to be embodied in or intro
duced into that printed form, 1  think you are 
justified in looking at the main object and intent 
of the contract and in lim iting the general words 
used having in view that object and intent.” Lord  
Halsbury’s words are (at p. 357): “  Looking at 
the whole of the instrument, and seeing what one 
must regard . . .  as its main purpose, one 
must reject words, indeed whole provisions, if 
they are inconsistent with what one assumes to be 
the main purpose of the contract. ” ; and he speaks 
of “ the difference between the ordinary and 
formal parts of the document which are to be 
found in print and the written parts.” Lord 
Penzance in Dudgeon v. Pembroke (3 Asp- 
Mar. Law Gas. 393; 36 L . T . Rep. 382; 2 
App. Gas. 293) had said: “ The practice of 
mercantile men of writing into their printed 
forms the particular terms by which they desire 
to describe and lim it the risk intended to ba 
insured against, without striking out the printed 
words which may be applicable to a larger or 
different contract, is too well known and has been 
too constantly recognised in courts of law.’ 
Indeed these learned Lords were only applying 
the language of Lord Elienborough in  Robertson 
v. French (4 East, 130, 136): “ The words super- 
added in writing (subject, indeed, always to be 
governed in point of construction by the language 
and terms with which they are accompanied) are 
entitled nevertheless, i f  there should be any 
reasonable doubt upon the sense and meaning of 
the whole, to have a greater effect attributed to 
them than to tho printed words, inasmuch as the 
written words are the immediate language and 
terms selected by the parties themselves for the 
expression of their meaning, and the printed 
words are a general formula adapted equally to 
their case and that of ail other contracting parties 
upon similar occasions and subjects.”

W hat, then, was the real adventure of the parties 
in this case. The purchaser wanted rubber of 8  

particular description in New York, shipped at » 
given time in the East, at a price which was to 
include the cost cf carriage under a usual con
tract of carriage and the cost of insuring all risks 
under a usual form of policy. Where there is 8  

contract to carry from A  to B , if the exact route 
cr method of carriage is not specified in the con
tract, the carriage must be by one of the usual 
routes and methods of carriage at the option of 
thq carrier. I f  the other party wishes to exelad® 
some usual rou ta or method of carriage, he ca® 
do so by inserting such a term into the contract, 
but in  the absence of such a term the option oI 
selecting a usual method of performance is with 
the person who has to perform. W hat is 8  

usual routs or method is a question of fact to b® 
found by the arbitrators, and they have found 
as a fact that when the contract was entered into 
the route from the East by sea and rail from the 
Pacific seaboard was well known to those engaged 
in the trade as one of the usual routes for rubber 
sold on contracts in this form, and that ther® 
was such a course of business established 8 9  

would make it  within the contemplation of tb®
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parties to this contract that the goods might 
come by this route. This is a finding of fact by 
j'Pe appropriate tribunal to find facts, and we 
have no power to review it.

I t  was attacked, as I  understood, in two ways : 
first, it  was said that a usage or custom could not 
spring up in so short a time, and there could only 
be an occasional acquiescence which did not 
hs^ke the route a usual route. Customary 
procedure, as Lord Blackburn said in Postle- 

v. Freeland (4 Asp. Mar. Law Cas. 
59" > .k- T . Rep. 845 ; 5 App. Cas. 599,
uI d) : “ D id  not mean custom in the sense in  
which the word is sometimes used by lawyers, but 
hieant a settled and established practice of the 
port,” which was again defined by the Court of 
Appeal in Newall v. Royal Exchange Shipping, 
Company (33 W . R . 868) as “ A  practice so 
general and universal in the trade . . . that
everyone shipping goods there must be taken to 
*Uow that other people’s goods, i f  not his goods 
might probably be stowed on deck.” A  usual 
route need not be the invariable route. In  Evans 
'■ C w ia r i Steamship Company (18 Times L . Rep. 
d<4) a route followed in half the recorded eases 
jvas held by W ills, J. a usual or customary route. 
L ~ ° n° t  feel myself at liberty to speculate whether 
the arbitrators ought or ought not to have made 
jhis finding. They are the judges of fact, and they 
»How much more about the trade than I  do; and 
, do appreciate that in wartime methods of 

Hsiness alter and crystallise very rapidly.
,. -ti» then, this was a usual route for rubber from  
he East to New York, has it  been excluded by 
he terms of this contract from the means of per- 
ormance open to the vendor ? So far as the 
nting is concerned, the only excluding term that 

can j,e suggested is that the insurance is 
marine.’’ But, first, “ marine ” in the clause in 

fihestion is contrasted with war risks, risks of 
mas it with risks of war ; and, secondly, a policy 
°es not cease to be “ marine ” because it  includes 

h'hd insurance : (see Harding  v. Bussell. 92 L . T . 
fffP- 531; (1905) 2 K . B. 83). B ut i t  was said 

at the usual route which went partly by land 
as excluded by the reference to “ vessels ” in the 

minted part of the contract, which showed that 
e contract related only to usual sea routes. I  

in clear that if  the only route had been partly  
-.land these references to vessels being in a 

f i l l e d  form would have been construed as 
^Plying either to the auxiliary conveyance, rail 

fighter, which replaced the vessel, or to the 
goods which after all were the main object of 
sid con.lract 5 and I  have come, after careful con
a t i o n ,  to the clear conclusion that where one 
th ' tae fisna1“ routes is a land route the fact that 
and ?1’nl ec‘ form used refers only to “ vessels ” 
ro V 8 no*: aHerec* i® n° l  enough to cut that usual 

ete out of the contract. The purchasers’ counsel 
£®=SeBted that there was a good business reason 

excluding a land route, in that there would be 
j^°ater uncertainty and delay on the railway 
0j a? fiy sea. On this, which is a question 
and Ct ’ arbitrator® have made no finding, 
on- . I  have no materials for forming an 
, Pinion, though I  should have doubted whether.ip  • > ™UUSU a suouiu nave uouoiea wnetner.
Co 16v( o f the fa c t th a t the consignment m ig h t 
Ub„® by  several ships, d irec t o r ind irec t, w ith  
C jJ ty  to  tranship, and o f the well-known diffi- 
Co l.e® o f labour in  discharging, there were no t 

siderable, i f  p o t equal, unce rta in ty  and delays

in sea transit. The fact that the land route has 
become one of the usual routes does not suggest 
any marked advantage in favour of sea tra n s it; 
and I  am impressed by the finding of the arbi
trators not only that this was a usual route, but 
also a usual route under this contract, the printed 
terms of which are supposed to exclude it. I  
strongly suspect that the real cause of the buyers’ 
action is the undoubted fa ll in market price, but 
i t  is not material whether my suspicion is or is 
not justified.

I  have come, therefore, to the same conclusion 
as the independent commercial men in the trade, 
but I  should like to add th is : Business men 
frequently complain of what they consider the 
technical and unbusinesslike methods of lawyers 
in approaching commercial contracts. I  think  
such business men should consider how much of 
the difficulty is due to the fact that many busi
ness men (even if they have clearly thought out 
what they mean, which does not always happen) 
frequently do not take the trouble to see whether 
the form in which they have expressed their 
meaning really expresses it. I f  in this case, a 
usual method of transit being partly by land, the 
contracting parties had thought what do we 
intend this form in such a case lo mean, they 
would certainly have made some alterations in the 
printed form of contract, and thus have moulded 
the printed language to their real intention, 
instead of leaving it  to the courts to do this, with  
less knowledge and more possibilities of error.

I  am of opinion that the appeal should be 
allowed with costs here and in the court below, 
and the decision of the arbitrators restored.

B e a t , J .— In  this case the question arose under 
an award made by the appeal committee of the 
Rubber Trade Association in the form of a special 
case. Heilbut, Symons, and Go. bought of
L . Sutro and Co. twenty-five tons Hevea Crepe 
plantation rubber under a contract note dated the 
27th March 1916. The contract note was headed 
thus : “ Form of Contract for Cost, Freight, and 
Insurance (or Cost and Freight) issued by the 
Rubber Trade Association of London. A pril
1913.” I t  was in print, and the blanks bad been 
filled in  in writing. The important clause was 
the one described in the margin as “ shipment ” :
“ To be shipped during the months of Marchj April 
1916 by vessel or vessels (steam or motor) from  
the East to New York direct, and/or indirect, with 
liberty to call and/or tranship at other ports; but 
if to France, no transhipment west of Port Said, 
except at a French port, or by force majeure.” 
The words in  italics were in ink, the rest was the 
printed form. The sellers declared a parcel of 
fifteen tons, part of the goods, by a vessel to 
Seattle and thence by railway to New York under 
a through bill of lading. The buyers refused to 
accept the declaration and to take up the 
documents when tendered aB not being in accord
ance w ith the contract, which they said provided 
for the goods coming entirely by sea and that they 
should have arrived in New Y ork by a vessel. 
The sellers contended that they were entitled to 
send the goods via Seattle under an established 
course of business existing at the time of the 
contract. The dispute was referred to arbitrators 
pursuant to a clause in the contract. The arbi
trators found in favour of the sellers. The buyers 
appealed to the appeal committee, who made their 
award in the form of a special case, affirming the
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decision of the arbitrators, subject to the points 
of lar7 raised by the case. The material facts as 
to the established course of business are stated in 
pars. 9 to 14.of the case. The special case came 
before Lush, J., who held that the course of 
business could not be applied to the contract, 
being inconsistent with the terms of that contract, 
and held that the buyers were entitled to reject 
the goods. The sellers appealed.

The points argued before us were tw o : first, 
whether the appeal committee had really found a 
custom, and, secondly, whether the custom, if  
found, could be read into the contract. The 
latter is the main and more important question, 
and I  w ill deal with that first, of course on the 
assumption that a custom was found that the 
goods might be sent by vessel to a Pacific port 
suęh as Seattle, and thence forwarded to New 
Y ork by rail. The law on this point is now well 
settled. Evidence of a custom can be given in 
two eases: (1) to interpret a business term or 
expression in a contract; and (2) to annex an 
incident to the contract. I t  was contended here 
that the first case applied. That contention 
clearly fails. No one said or could say that 
vessel included rail. The main contention was 
that i t  was an incident or term annexed to the 
contract. In  Myers v. Sari (3 E . & E . 319, 320) 
Blackburn, J. stated the law to be as follows. 
A fter referring to the judgment of Lord Camp
bell, C.J. in the case of Rumfrey v. Dale (sup.), 
he continued : “ The rule is still more correctly 
laid down in Smith’s Leading Cases, vol. 1, p. 529 
(5th edit.), in the notes to Wigglesworth v. 
Dallison (1 Doug. 201), where, after setting out 
Parke, B .’s judgment in Hutton v. Warren (1
M . & W . 474), the author thus proceeds: ‘ From  
the above luminous judgment i t  may be collected 
that evidence of custom or usage w ill be re
ceived to annex incidents to written contracts 
on matters with respect to which they are silent. 
B ut that such evidence is only receivable when the 
incident which it  is sought to import into the 
contract is consistent with the terms of the 
written instrument. I f  inconsistent, the evidence 
is not receivable, and this inconsistency may be 
evinced, first, by the express terms of the written  
instrum ent; secondly, by implication therefrom. 
T hat I  take to be the true rule of law upon the 
subject.’ ” The test, therefore, is whether this 
custom was consistent with the terms of the con
tract. W ere the route or routes by which the 
goods were to be sent expressly or by necessary 
implications defined by the contract, and, if  so, 
could they include the route by ship to Seattle 
and thence by rail to New York ?

I  have read the material clause which contains 
the words “ by vessel or vessels from the East to 
New York,” and these words are followed up by 
the words “ with liberty to call and/or tranship at 
other ports.” Giving to these words their natural 
meaning, the goods are to go to a port, the port 
of New York. There are other clauses which 
convey the same meaning. “ The arbitration is to 
be held within six weeks after the arrival of the 
vessel.” “ To be insured by sellers against marine 
and war risk insurance.” There is n& mention of 
that. ‘‘ Any question regarding quality to be 
settled by arbitration, such arbitration to be 
demanded within twenty-eight days, and held 
within six weeks after the arrival of the vessel.” 
The next clause is not applicable to this contract

because i t  specially provided with reference to the 
shipping weights, but nevertheless it  is material for 
construing the rest of the contract. “ The goods 
to be weighed at buyers’ expense at the port of 
discharge named in the contract, or duly declared 
by the buyers according to the contract; and 
buyers shall furnish, where sold on delivered 
weights, as soon as possible, a properly certified 
copy of landing weights. Each shipment, if  by 
more than one vessel, and each mark or counter- 
mark to be treated separately.” Then as to the 
declaration of shipment: “ The name of the 
vessel or vessels, marks, and fu ll particulars to 
be declared to the buyers in writing with due 
dispatch.” No mention of any declaration as 
to their coming by rail. “ I f  to ports other 
than London, samples to be drawn and sealed 
in the presence of representatives of buyers 
and sellers, or, i f  in London, by the P ort of 
London Authority or wharfingers, and forwarded 
to selling brokers in London. Failing sellers 
naming their representatives on or before arrival 
of vessel, the buyers’ accredited sealed samples to 
be accepted.” “ Should the vessel or vessels 
which may apply to this contract be lost before 
declaration, thiB contract to be cancelled, so far 
as regards such lost vessel or vessels on the pro
duction of the bill or bills of lading, or other 
satisfactory proof of shipment by sellers, so soon 
as fairly  practicable after the loss is ascertained.” 
“ Should the vessel or vessels, after declaration, 
and the goods or any portion thereof be lost, this 
contract to be cancelled.” And then last, and it  
is most im portant: “ Cash against documents in  
London on or (at buyers’ option) before arrival of 
vessel or vessels at port of discharge.” A ll these 
words point, in my opinion, quite clearly to the 
goods arriving by vessel and at a port of dis
charge. The destination is to be the port of New 
York. The custom is that they should go to 
Seattle and arrive by rail at New York. In  my 
opinion the custom is quite inconsistent with the 
express terms of the written instrument. I t  was 
argued that after the words “ New York ” there 
should be added the words “ by one of the usual 
routes“ ’ That may be, but the usual route must 
be that of a vessel from the East to New York, 
and the place of arrival must be a port of dis
charge. Nothing can be implied which is con
trary to the intention of the parties as shown by 
the written instrument. To imply that the 
goods could be sent by a route partly by land 
would be contrary to the terms of the con
tract. Reference was made to the case of 
Olynn v. Margetson (sup.), and especially 
to the words used by Lord Herschell: 
“ These words are printed words in  a document 
evidently intended to be used in relation to a 
variety of contracts of affreightment ” ; and if  
was said that the printed words here were intended 
to be used where the destination was an inland 
place. The case does not so state, and I  decline 
to infer that this contract was intended to be so 
used without alteration. No business man could, 
in my opinion, read this contract without seeing 
that unaltered it  was intended to be used only 
where the destination was a seaport, and that if 
the destination was to be an inland place it  would 
have to be altered. There would be no difficulty 
in making the required alteration. A ll that was 
really decided in Olynn v. Margetson (sup.) was 
that the written words should prevail over the
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Pointed words, and to that I  agree; but there is 
0 inconsistency here between the written words 

the printed words. In  my opinion this 
Us torn or practice, or whatever it  be, cannot be 
fead into this contract. This makes it  unnecessary 

J'i me to decide whether the findings of the com- 
“nttea rea’ly show an established custom or 
Practice, but I  certainly do not differ from the 
riticism made by Swinfen Eady, L .J . on this 

Point.
ri opinion the judgment of Lush, J. was

Sht, and the appeal should be dismissed.
Appeal dismissed.

aud°JC*t0 ŝ ôr uppollants, Tamplin, Tayler

r  solicitors for the respondents, Herbert Smith 
0ss> King, and Gregory.

h ig h  c o u r t  o f  j u s t ic e .

K IN G 'S  B E N C H  D IV IS IO N .
July 19 and 24, 1916. 

v (Before R o w la t t , J.)
en n e s o n , T a y l o e , a n d  Co. ». Se c r e t a r y  of 

p  St a t e  fo e  I n d ia , in  Co u n c il , (a) 
larUr-parly —  Cesser clause —  Lien on cargo —  

of discharge o/ cargo specified in charter- 
1>ariy— Captain to sign bill of lading in pre- 
scribed form— Without prejudice to charter-party 
~~~&o provision in bill of lading as to rate of 

*«charge or lien— Delay at port of discharge—  
 ̂ -k*ability of charterer.

charter-party provided that the cargo was to be 
^charged at a specified rate per day; that the 
J 1plain should have a lien on the cargo for freight, 

ernurrage, and any other lawful claim against the 
¡arterer; and that the charterer's liability should 
ease on completion of shipment, provided the 
®r9o was worth the freight and demurrage. I t  

o so provided that the captain should sign bills of 
ending i n a particular form without prejudice to 

j e charter-party. The captain signed bills of 
admg in the prescribed form, which, did not con- 

any provisions regulating the rate of dis
gorge of the cargo, or give any lien to the ship- 
u-ners f0r demurrage or other claims against the 
/■arterer. The cargo was not discharged within 

&(ld l̂Tne Prescribed by the charier-party. 
lh ’ ^urtcrers were liable for the delay at

e port of discharge, notwithstanding the cesser
^ clause,

I t r /W  ° f  action in the Commercial list by 
T l att- J.' without a jury.

plaintiffs, who were the owners of the 
torer a P Kahslrina, claimed from the char-Cqj*«., i7 wtt ojioinAif ciciiiiicti irom  l u g  ODcir-
thQ . demu.r rage, or altSrnatively damages, for 
ĄVo/ letenfion of the steamship Palestrina at 

R tu°uth  in discharging a cargo of corn. 
fria/  1 b a rte r-p arty  dated the 26 th A pril 1915, 

'^tween the plaintiffs as owners and the 
as charterer, it  was agreed that the 

l°;lcj was to proceed to Karachi and there 
SaUie f  ̂car£° of wheat in hags and deliver the 
liinu j ouo of certain named ports in the United  
°h he; m (including Avonmouth) as ordered, 

Paid freight at the rate of 50s. per ton.
Reported by T. W. Morgan, Esq,, Barrister-at-Law.

X IV ,,  N. s.

The charter-party contained clauses to the effect 
that the captain was to sign clean shippers’ usual 
Eastern trade form bills of lading at any rate of 
freight required by the charterer without pre
judice to the charter-party. On arrival at the 
port of destination, the cargo to be discharged 
without delay and according to the custom of the 
port for steamers, but not less than twenty-four 
hours to be allowed from time of reporting at the 
custom house before unloading shall commence. 
The captain to have a lien on the cargo for all 
freight, dead freight, and demurrage, and for 
any other lawful claim against the freighter. The 
charterer’s liability to cease on completion of 
shipment, provided the cargo is worth the freight 
and demurrage.

There was a clause in the margin of the charter- 
party which provided that the discharge was 
to be effected at Avonmouth, Portishead, and 
Sharpness at the rate of 600 tons a day. M in i
mum, six days’ whole cargoes, but i f  over 6000 
tons, 650 tons a day, and if  7000 tons or over, 750 
tons per day. A ll based on bill of lading quan
tities. Reporting day not to count. Running  
day (holidays, &c., excepted) as per 1890 charter.

The Palestrina’s load was under 6000 tons, and 
therefore the rate of discharge of 600 tons per day 
applied.

The defendant presented for signature and the 
master aigued bills of lading, which were the 
usual _ Eastern trade form bills of lading as 
specified in the charter-party. These forms did 
not incorporate the terms of the charter-pUrty 
with re-gard to demurrage nor gave the captain 
any lien on the cargo for demurrage or other 
lawful claim.

Th8 Palestrina was ordered to discharge at 
Avonmouth, and she arrived off that port on the 
10th July 1915. She was docked and ready to 
discharge her cargo on the 13th July, and her lay 
days commenced on the 14th July. H er discharge 
was completed on tlie 27th July, being thirteen 
days excluding Sunday. H er cargo being 5056 tons 
the discharge should have been completed, at 600 
tons a day, in nine days, and the plaintiffs claimed 
demurrage or damages for detention for four days 
at the rate of 90Z, per day.

The defendant relied on the cesser clause in the 
charter-party as a defence to the action, alleging 
that the cargo provided for by the charter-party 
was duly shipped and was woith the freight and 
demurrage. H e further alleged that the bills of 
lading presented to the captain for signature were 
in the form stipulated for in the charter-party, 
and that therefore the plaintiffs were not entitled 
to complain of the terms of such bills of lading. 
The defendant called evidence to show that the 
delay in the discharge was solely due to the 
default of the plaintiffs because the steamer’s 
winches were in a defective condition and conse
quently could not work as fast as the receivers 
were ready and willing to take delivery, and, 
further, that the plaintiffs had no labour available’ 
on the first lay day, and that the discharging gear 
was not rigged until noon on the 14th July, and 
that the 14ih July ought not to count against the 
charterers as a lay day,

A, A . Roche, K  O. and R. A. Wright for the 
plaintiffs, the shipowners.

D . C. Lech, K .C. and IV. N. Raeburn for the 
defendant, the charterer.

Cur. adv. vult.
G
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R o w la t t , J.— In  this case the plaintiffs, the 
shipowners, claim damages in respect of four 
days’ detention of the ship by the defendant, the 
charterer, at Avonmouth, the port of discharge. 
The defendant’s first answer is to set up the 
cesser clause in the charter-party as relieving him  
from liability. The plaintiffs contend^ that the 
clause does not apply to the charterer’s obliga
tion at the place in question. By the terms of 
the charter-party the cargo was to be discharged 
at Avonmouth at the rate of 600 tons per day. 
The captain was to sign bills of lading in a 
particular form, without prejudice to the charter- 
party ; and he did in fact sign bills of lading 
in a particular form which did not provide lor 
any rate of discharge at Avonmouth. The 
result was that, although under the charter party 
the charterer undertook that the ship should be 
discharged at the rate of 600 tons per day, there 
was no corresponding obligation on the holder of 
the bill of lading.

If ,  as the defendant contends, the cesser clause 
applies, the plaintiffs have absolutely lost their 
right to have the cargo discharged at Avon
mouth at the rate of 600 tons a day. Such a 
result is contrary to the intention which is 
presumably imputable to the parties in such a 
case as this. I  need only refer to one sentence in 
the judgment of Esher, M  R . in Cb.nh v. Radford 
(7 Asp. Mar. Law Cas. 10; 64 L. T . Rep. 491; 
(1891) 1 Q B. 627), which was repeated by him in 
Hansenv. Harrold Brothers (7 Asp. Mar. Law Oas. 
464 < 70 L . T . Rep. 475; (1894) 1 Q B. 612, at 
p. 617), where he says: “ I t  cannot be assumad 
that tbe shipowner, without any mercantile reason, 
would give up by the cesser clause rights which 
he stipulated for in another part of the contract.” 
That cue sentence states the whole principle 
which is applicable to questions arising in connec
tion with a cesser clause. That is presumably 
the intention of the parties. B ut it  is contended 
on behalf of the defendant that in this case the 
cesser clause is absolute in its terms. I  do not 
think i t  is, because the charterer’s liability is 
only to cease provided the cargo is worth freight 
and demurrage, which points to a connection 
between the cesser and the obtaining of a lien. 
B ut I  wish to add that, even if  there had not been 
those words a t the end of the cesser clause, I  still 
should have held the cesser clause limited in 
tbe same way as a matter of construction, by 
reason of the general principle to which I  have 
already alluded.

Then it  is said that the provision for the bill of 
ading being signed in this particular form shows 

that it  was intended to give up the right to a 
discharge at the rate of 600 tons per day. In  
my judgment the effect of that stipulation is 
exactly the contrary, because it  shows that the 
only way to give to the 600 tons a day clause any 
effect at all is to keep it  alive against the char
terer by restriction of the cesser clause. In  other 
words, i t  being perfectly plain to both parties 
that the shipowner would have no right against 
the cargo, or the b ill of lading holder for that 
matter, for the observance of the rate of discharge 
for which he stipulated, and the stipulation not 
being liable to be prejudiced by the bill of lading, 
the case becomes an unusually clear one, much 
clearer than Hanten v. Harrold Brothers (7 Asp. 
M ar. Law Oas. 464; 70 L . T. Rep. 47o; (1894) 
1 Q. B. 612). I  think, therefore, that the

cesser clause does not relieve the charterer id 
this case.

The next point made was that the delay was 
caused by the default of the ship. This charter- 
party is a charter-party to which the rule in 
Budgett and Co. v. Binninqlon and Co. (6 Asp. Mar. 
Law Oas, 592; (1891) 1 Q. B. 35) applies. That 
rule goes back to earlier times than those to whioh 
that case ( Budgett and Co. v. Binnington and Co., 
sup.) was decided. I t  goes back, at least, to the 
time of Lord Eilenborougb, in whose time shipping 
affairs were conducted in a rather different and 
more primitive way than they are at present. As 
I  understand it, the principle is that the charterer 
is regarded as saying to the shipowner, “ I f  yon 
will let your ship sail upon my adventure I  will 
tell you in how many days she will get free at any 
port of discharge.”

Therefore he takes the risk of the ship being in 
difficulties with regard to doing her part in the 
port of discharge by reason of circumstances at 
the port of discharge. The Bhip must not, how
ever, prevent the discharge. I t  is said here that 
the ship did prevent the discharge by not having 
proper winches. I  am satisfied that the winches 
were amply capable of doing the work with the 
necessary speed.

Finally, i t  is said that in any case the first day 
did not count, because the stevedore’s gear was 
not ready till about the middle of that day. My 
brother Bray has decided in another ease that 
time does not count under this particular charter- 
party and at this port until the stevedore’s gear 
is rigged. That does Rot mean, I  think, that the 
rigging of the gear can never be part of the first 
day’s w ork; so that even if  it  is done with an 
dispatch the first thing in the morning, the day» 
nevertheless, does not count. In  this case they 
did begin substantially the first thing in th® 
morning. They knew that the consignees were 
not going to take the cargo that d a y ; conse
quently they did not begin very punctually, and 
they worked at their leisure. Under these cir
cumstances it  would he most unjust to make the 
ship lose the whole of the day. .

I f  it  is desirable to state the position in legal 
language, I  should say that in my judgment 
quite clearly the consignees waived any greater 
dispatch. Therefore I  treat this case as being 
upon the footing of the stevedores having set to 
work to rig their gear on the very first day it  
sought to make count, and of their having used 
all dispatch. Under those circumstances, 1 
think, the rigging of the gear being merely par 
of the first day’s work, that first day does count'

In  the result there must be judgment for tb® 
plaintiffs for four days’ detention at tbe agree“ 
rate of 90/. per day, making a total of 360/. wit®
cos^8- Judgment fo r plaintiffs-

Solicitors for the plaintiffs, Botterell and Rochs-
Solicitors for the defendant, William, A. CruTttr 

and Son.
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Thursday, Feb. 22, 1917.
(Before B a il h a c h e , J.)

T anoutsos  v. R a y m o n d  H a d l e y  Co r p o r a 
t io n  op N e w  Y o r k , (a)

Sale of goods— Sale and delivery by instalments—  
c ondition as to payment— Payment to be “ by 
confirmed bankers’ credit ”— Breach of condition 

Waiver of condition by seller— Cancellation of 
contract-^Notice by seller of intention to cancel. 

By a contract made in Sept. 1915 fo r the sale o f’ 
4000 tons of flour to be shipped from the United 
States to Greece by the 7th Nov. 1915, i t  was 
provided that each shipment should be deemed a 
separate contract, and that payment should be 
"by confirmed bankers’ credit.’’ The buyer 
opened a bankers’ ¿or edit in  favour of the sellers, 
but this credit was not a “ confirmed ’’credit. 
■After the sellers had become aware of the fact 
that the credit was not a confirmed credit, they 
made certain shipments under the contract, and 
°lso asked for and obtained an extension of time 
for the shipment of the balance of the flour. Sub
sequently the sellers purported to cancel the 
balance of the contrast without giving any notice 
to the buytr, on the ground that the credit was 

, n°t in  accordance with the terms of the contract, 
that (1) the sellers could not cancel the 

balance of the contrast without giving to the 
buyer reasonable notice of their intention to 
cancel i t ; and (2) the fact that the sellers had 
waived fo r a time the condition as to the con- 
firmed credit did not bind them to continue to 
waive it until the end of the whole contract.

an agreement dated the 27th Sept. 1915 the 
. e> end ants sold to the plaintiff 4000 tons of floor,
0 ha dispatched from Atlantic ports to Greece

1 _T. steamer or steamers as per bill or bills of
7^Kx8’ or *°  he dated not later than the
' h Nov, 1915. Each shipment was to be deemed

eeparate contract.
j^J'h'e contract contained also the following Btipu-

aga'tiJSt  documents in  N ew Y o rk , Paym ent by  
B -rmed bankers’ c red it. Bayers to  guarantee arrange- 

‘ or shipm ent w ith  B r it is h  envoy a t A thens. W a r 
*  insurance to  be effected by buyers.

0 Oh the 16th Oct. 1915 the National Bank of 
fiepni!n8rC8 ° i  Rhw York by letter informed the 
„ ‘ers that a credit had been opened in their 
8i T°Ur for about 270,000 dollars in respect of the 
p W menfc of 4000 tons ahipped up to the 7th Nov. 
p . The letter contained no guarantee as to the 

! '°d  for which the credit was to remain in force. 
sell*1 ° r ah °ufc the 21st to the 30th Oct. the 

made shipments of flour in accordance 
*he corlbrart, for which they were duly paid 

J  -he Now York bank in exchange for shinning 
a°C4ments.
to !? 27th Oct. the sellers took exception 

'he credit on the ground that i t  was not 
r„ e70°able. About the 15th Nov. the sellers 
W '^ t o d  the buyer to extend the time for the 
3 oJ?Q\t1R of the balance of the flour to the 

X J'lQv.i and to this the buyer agreed, 
ip. 11 the 25th Nov. the Bank of Commerce 
ajl 'ltn6d the sellers that they did not assume 
erg ,.^esP°nsibility for the continuance of the 
a X an<i ' t  could not therefore be construed as 

ntirmed credit, and on the 13th Dec. the bank
Reported by Vv\ V . Pa u l , Esq., Barrister-at-Law.

advised the sellers that the credit of t'hs 15th Oct. 
had been cancelled. The defendants then cancelled 
the balance of the contract. The credit opened 
at New York was not in  accordance with the 
contract. The plaintiff refused to accept the 
cancellation of the balance of the contract, and 
the dispute was referred to arbitration.

Before the arbitrators the sellers contended 
(inter a lia) that the buyer had failed to comply 
with the conditions of the contract as he had failed 
to open a credit at New York which was to be 
irrevocable until the lo th  Nov. 1915 under 
which the sellers would be assured that they 
would receive cash in New York against presen
tation at any time up to that date of the' shipping 
documents. That the fact that the sellers had 
made one shipment without insisting upon this 
condition did not release the buyer with regard 
to subsequent shipments, especially having regard 
to the term that “.each shipment shall be deemed 
a separate contract.”

The buyer contended (a) that the contract 
was clear and the sellers must justify their 
failure to fulfil i t ;  (b) that the statement that the 
credit opened by the buyer was net a confirmed 
credit was not established, bat that the credit 
was fu lly  satisfactory; and (c) that in any case 
the sellers had accepted it  as satisfactory, and, 
having made a shipment under it, had waived any 
possible objection to it, and were not in a position 
to repudiate their obligation to ship the balance 
of the flour, or could not do so without giving 
due notice to the buyer so as to enable him to 
remove any valid objection and furnish Buch a 
credit as would satisfy them.

The arbitrators awarded that the sellers were 
in default in not shipping the balance of the 
flour, and should pay certain damages for their 
default;, and they stated a special case for the 
opinion of the court.

The question for. the opinion of the court 
was whether upon the above facts there was 
evidence upon which the arbitrators could pro
perly find that the sellers had waived the term in 
the contract that payment should be by confirmed 
bankers’ credit, and whether their award was 
correct,

Roche, K .C. and R. A. Wright for the plaintiff.
Stuart Bevan for the defendants.
The following cases were referred to during the 

arguments:
Bentson v, T ay lo r, Sons, and Co. (No. 2), 7 Asp. 

M ar. La w  Cas. 385 ; 69 L . T. Rep. 487 ; (1883) 
2 Q. B . 274;

Ebbw Vale Company v. B la in a  Iro n  Company, 8 
Com. Caa. 53.

B a il h a c h e , J.— This is an award in the form  
of a special case upon questions that arose with 
reference to the proper construction of a contract 
for the sale of 4000 tons of flour. The deliveries 
were to be completed not later than the 7th Nov. 
1915. Each shipment was to be deemed a 
separate contract. Payment was to be made by 
cash against documents in New York, and there 
was to be a confirmed bankers’ credit.

The whole point of the case turns upon the 
clause about payment by confirmed bankers’ 
credit. Credit was in fact opened in New York  
against this contract, but the continuance of the 
credit was not guaranteed by the National Bank 
of Commerce. They did not hold themselves 
personally responsible for the continuance of the
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credit down to the expiration of the shipments 
under the contract, and the arbitrators’ finding 
is that the credit was not a confirmed bankers’ 
credit. The sellers made several deliveries, and 
did not purport to cancel on the ground of the 
credit not being in conformity with the contract 
until the 25th Nov. 1.915. Meanwhile the period 
of delivery had been extended to the 30th Nov. 
The arbitrators have found that, inasmuch as 
the sellers knew that the credit opened with the 
bank was not a confirmed credit, and yet went 
on making deliveries under the contract and 
receiving payments from the bank, they must be 
taken to have waived the original and continuing 
informality as to the opening of the credit.

The real question is whether the sellers had, 
by acting upon that credit opened in  a way not 
in accordance with the contract, which they might 
have refused to accept if  so minded, with know
ledge of the fact that the credit was not in accord
ance with the contract, waived their right to 
cancel the contract upon the ground that i t  was 
not the contractual credit. I  think that the 
matter stands in this w ay : When the sellers 
know that the credit is not in form, and yet 
proceed to act upon it  as if  it  is in form, they 
muBt be taken to have waived the inform ality so 
long as they elect to act upon that credit; but I  
do not think that they are bound to act upon it  
right up to the end of the contract, merely because 
they began to act upon it  at first and waived the 
informality up to a point. I  think that the sellers 
can at any time insist upon the credit being put 
in  order, but that, if  they have acted upon it  up 
to a certain time without i t  being in order, they 
cannot then suddenly turn round and without 
warning claim to cancel the contract because the 
credit upon which they have acted as being in  
order is not in fact in order. I f  they desire to 
cancel the contract in circumstances such as these, 
I  think that they must give some reasonable 
notice to the other party of their intention so to 
do. The sellers have not given any such reason
able notice. I  think, therefore, that the sellers 
struck too soon, and a cancellation of the con
tract on the ground that the credit was not m  
order ought to have been preceded, in the cir
cumstances of the case, by a reasonable notice 
to the buyer that they would cancel the contract 
on that ground.

The arbitrators, therefore, have come to a right 
conclusion in the case, and I  so answer the ques
tion put to me. Awar<J confirmed'

Solicitors for the plaintiff, Stibbard, Gib ¡on, 
and Co.

Solicitors for the defendants, Coward and 
Haulcsley, Sons, and Chance.

March 19, 20, and 29, 1917.
(Before Sä n k e t , J.)

E io  T in t o  Co m p a n y  L im it e d  v . E r t e i» 
B ie b e r  a n d  C o . (a)

Contract— W ar— Alien enemy— Illegality—  Avoid
ance-Legal Proceedings against the Enemy 
Act 1915 (5 Geo. 5, c. 36).

The plaintiffs entered into two several agreements 
in  writing, dated respectively the 27th Jan. 1910 
and the 9th Oct. 1913, fo r the supply of cupreous 
sulphur ore by them to the defendants, who were 
a German firm . The agreements provided that 
the ore was to be shipped from  Huelva in  Spain, 
and delivered ex ship in  IiotterdamT Hamburg, 
Stettin, and other European ports. Both agree
ments contained a clause in  substantially 
similar words as follows : ‘* I f ,  owing to strilces, 
war, or any other cause ever which the sellers 
have no control, they should be prevented from  
shipping the ore from  Huelva or delivering 
same to the buyers, the obligation to ship and 
(or) deliver shall be suspended during the con
tinuance of such impediment and fo r a reason
able time afterwards.” There was also a pro- 
vision fo r suspending or reducing the buyers 
obligation to receive under the contract during 
the continuance of such impediment and fo r a 
reasonable time afterwards.

Held, that the contracts were not merely suspended, 
but were illegal and dissolved on the ground of 
public policy as involving intercourse with the 
enemy, and the plaintiffs as from  the date of the 
declaration of war between Great B rita in  and 
Germany on the 4th Aug. 1914 were and are 
released and absolved from any obligation there
under.

A c t io n  tried by Sankey, J. in the Commercial 
Court.

The plaintiffs claimed (1) a declaration that an 
agreement in writing dated the 27th Jan. 1910 
and made between the plaintiffs of the one. part 
and the defendants of the other part, together 
with the indorsements thereon dated respectively 
the 15th March 1912 and the 8th Cot. 1912, for 
the supply of cupreous sulphue ore was abrogated 
and avoided by the existence of a state of war 
between Great B rita in  and Germany on the 
4th Aug. 1914, and that the plaintiffs were 
thereby released and absolved from any duty or 
obligation to observe or perform the said agree
ment, without prejudice, however, to liabilities 
already incurred; and (2) a declaration that a» 
agreement in writing dated the 9th Oct. 1913 and 
made between the plaintiffs of the one part and 
the defendants of the other part for the supply of 
cupreous sulphur ore was abrogated and avoided 
by the existence of a state of a war between Great 
B rita in  and Germany on the 4th Aug. 1914, a»“ 
that the plaintiffs were thereby released and 
absolved from any duty or obligation to observe 
or perform the said agreement, without prejudice» 
however, to liabilities then already incurred.

B y an agreement dated, the 27th Jan. 1919» 
made between the plaintiffs of the one part and 
the defendants of the other part, the plaintiff® 
agreed to sell to the defendants a quantity 
cupreous sulphur ore to be shipped from the por|  
of Huelva, Spain, between the 1st Feb. 1914 
and the 30th Nov. 1914 and to be delivered es

(o) Reported by T. W . i lO H lu x , Eaci-, Barrister-at-LaW.
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‘‘h'P in Rotterdam, Hamburg, Stettin, and (or) 
other European ports except as there mentioned 
■•■he said ore was to be delivered upon the termsterms 

provisions 
or indorsed

- -  — -  — ---------------------- upon
^°d subject to the conditions and 
i? the said agreement contained 
thereon.

By an agreement dated the 15th M ay 1912 and 
jq'orther agreement in writing dated theStb Oct. 
,y t2 , both of which agreements were indorsed on 
he said agreement of the 27th Jan. 1910, the 

Plaintiffs agreed to sell to the defendants further 
Tiantities of ore upon the terms there mentioned, 

i  a further agreement dated the 9th Oct. 1913 
he plaintiffs agreed to sell to the defendants a

WUrther quantity of ore, to be shipped from Spain 
ween the 1st Feb. 1915 and the 30th Ncv. 1919, 
he delivered ex ship in certain ports therein 

Peeified. The said ore was to be delivered upon 
he terras and subject to the conditions and 

Provision.} in the said agreement contained or 
tuorsed thereon. During the currency of the 

' Rreements above mentioned— namely, on the 
k , Ĵ ug- 1914—a state of war was declared 
etween Great B rita in  and Germany, and the 
pendants became alien enemies with whom it  is 
egal for the plaintiffs to trade or to have any 

° “>mercial intercourse.
.y le plaintiffs contended that by reason of the 
id declaration and existence of a state of war 
e said agreements were and are abrogated and 

voided, and that they (the plaintiffs; were thereby 
leased and absolved from any duty or obligation 

I® hBi'iorrn the same, without prejudice, however, 
nubilities already incurred.

. .  agreements contained a clause which pro- 
n d «d as follows :

Ifw, . > ow ing to  strikes, w ar, o r any o the r cause over 
Ye t  sellers have no con tro l, they should be pre- 
<>r i ■ *rom sh ipp ing or exporting  the  ore from  Spain 

de livering the same to  the buyers, the  ob liga tion  to  
P and (o r) de live r under th is  oontrao t sha ll be sus- 

a ded du ring  the continuance of such im pedim ent 
g j. f ° r  a reasonable tim e  afterw ards to  a llow  the 

ers tim e to  prepare to  recommence shipments, and 
de ?ne o r more w °rka  of buyers’ c lien ts  should be 

stroyed or m a te ria lly  damaged by fire , or should 
c l i r  any  o ther cause over w h ich  the buyers or th e ir 
th f“ave n°  oontro l prevent th e ir  rece iv ing such ore, 
ted °k % a tio n  to  receive under th is  oontract sha ll be 
tin  n° ed p roportion  or suspended du ring  the con- 
htn an° °  sno^  i mPe^ in ie n t and fo r  a reasonable 
tee®. f o r w a r d s  to  a llow  the buyers tim e  to  recommence

cJ j^ e  defendants contended that upon the true 
fcr '^ruction of the said agreements the operation 
^ r€°E is only suspended during the existence of 
t j j r between Great B rita in  and Germany, and 
ïe hgreements are not abrogated or avoided by 

Bon ° f  the war. They further contended that 
j j  Agreements were made in London and 

urg> and were to be performed in Germany 
Q are subject to the laws of Germany.

K.C . and M iM eth w a it for the plaintiffs, 
bey referred to
2wic Corporation v. Hirsch, 114 L . T . Rep. 222 ; 

(1916) 1 K . B . 541.

A. Compston, K .O . and A. Cohn for the 
endants.— They referred to
Buinil&r Company v. Continental Tyre Com- 

Pony  i n  L . T . Rep. 1049; (1916) 2 A d d . Cas. 
308,347.

J The arguments sufficiently appear from the 
judgment. Ctar. adv, w IL

March  29.— Sa n  k e y , J. delivered the following 
written judgment :—

In  this case the Rio Tinto Company ask for a 
declaration that two several agreements in writing, 
dated respectively the 27th Jan. 1910 and the 
9th Oct. 1913, for the supply of cupreous sulphur 
ore by them to the defendants w ere abrogated and 
avoided by the existence of a state of war between 
Great Brita in  and Germany, and that they are 
thereby released and absolved from any duty or 
obligation to observe or perform the said agree
ments, without prejudice, however, to liabilities 
already incurred.

The defendants contend that upon the true 
construction of the agreements the operation 
thereof was merely suspended during the exist
ence of a state of war, and the said agreements 
are not avoided or abrogated by reason thereof.

The clause relied on in the first agreement is 
No. 12 ; that in the second agreement is No. 15. 
They are both in substantially the same words, 
and 1 will read the last one : “ I f ,  owing to strikes, 
war, or any other cause over which the sellers 
have no control, they should be prevented from  
shipping the ore from Huelva or delivering same 
to the buyers, the obligation to ship and (or) 
deliver shall be suspended during the continuance 
of such impediment and for a reasonable time 
afterwards to allow the sailers time to resume 
shipments and (or) deliveries, and if one or moro 
works of buyers’ clients should be destroyed or 
materially damaged by fire, or should war or any 
other cause over which the buyers or their clients 
have no control prevent their receiving such ore, 
the obligation to receive under this contract shaU 
be reduced in proportion or suspended during the 
continuance of such impediment and for a reason
able time afterwards to allow the buyers time to 
recommence receipts.”

The contention of the plaintiffs wa3 two-fold. 
They said (1) that the contract involved constant 
commercial intercourse and communication 
between the parties, and therefore, on the 
authority of Zinc Corporation v. Hirsch (114
L . T . Rep. 222; (1916) 1 K . B. 541), the agree
ment had become illegal and was dissolved ; and
(2) that the effect of supending the deliveries would 
be to protect the defendants’ trade during the war 
and to enable the defendants upon the conclusion 
of peace to resume their trade as speedily and in as 
great a volume as possible and so as to diminish 
the effect of war on the commercial prosperity of. 
the enemy country, which it  is the object of this 
country during the war to destroy (per Swinfen 
Eady, L.J. 114 L . T . Rep., at p. 227), and that 
consequently the agreement is void.

To this the defendants reply (1) that the first 
contract did not involve commercial intercourse 
with the enemy because the second contract pro
vided that all former contracts were to be con
sidered as expired on the 1st March 1915, and the 
writ in this case was issued on the 4th Aug. 1916 ; 
(2) that deliveries under the second contract were 
not to begin t ill  the 1st Feb, 1915, and that 
in fact no deliveries had been made, or, putting  
the two points shortly, it  was said that no com
mercial intercourse was involved because the first 
contract had expired and the second had not 
begun; and (3) that neither under the special juris-
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diction under which the court is trying this case 
— viz., the Legal Proceedings against the Enemy 
Act 1915—nor at common law could the court 
take into consideration the effect which would be 
caused by holding that the deliveries were sus
pended t ill after the war.

I t  was urged that at the conclusion of tlie war 
trading would he legal between the plaintiffs 
and defendants, and that the words of Swinfen 
Eady, L .J . above cited have been disapproved 
in the speech of Lord Parker in the case of 
Daim ler Company v. Continental Tyre Company 
(114 L. T. Sep. 1049; (1916) 2 App. Gas. 308, at 
p. 347).

I  now turn to the first point—-viz., that the 
contract involved commercial intercourse and is 
therefore illegal and is dissolved. I t  is con
venient to deal first with the second of the two 
contracts, that dated the 9th Oct. 1913.

M r. Fielding, the chairman of the plaintiff 
company, who was called and whose evidence I  
accept, said that the contract would involve daily 
communication between plaintiffs and defen
dants by letter and telegram; that under 
clause 12 the defendants had to declare in writing  
not later than the 1st Jan. of each year the total 
quantity of fines and lumps— that is to say, of 
crushed and unernshed ore— which they desired 
delivered during the year, and what quantity of 
each size was to he delivered a t particular ports; 
that upon that declaration in  writing by the 
defendants depended the whole of the plaintiffs’ 
programme at the mine for the coming year. He  
further said that the plaintiffs had to charter 
ships long in advance of the time at which they 
were required, and he pointed to numerous other- 
clauses of a similar character with a view of 
showing that they postulated constant com
mercial intercourse between the parties.

I  am satisfied that the contract would involve 
such intercourse, and proceed to consider the 
defendants’ point that as deliveries were not to 
begin till February of 1915, and that as, according 
to their contention, the effect of the force majeure 
clause was only to suspend deliveries, no com
mercial intercourse was in fact possible after an 
outbreak of war.

In  my view this is not correct. I t  seems to me 
that clause 12 is one which precedes delivery, and, 
while agreeing that the effect of clause 15 is to 
suspend deliveries, the question of delivery does 
not arise t ill  clause 12 has operated. I  think, 
therefore, that clause 12 is not suspended during 
the war. I  equally think that clause 19, which 
which deals in part w ith the personnel of the 
defendant firm, is not suspended. S till further I  
think that clause 18, referring to arbitration, is 
not suspended, as is evidenced by the fact that 
the defendants themselves took out a summons to 
stay the present action under that very clause. 
In  respect of this contract I  desire to quote the 
words of Swinfen E id y , L. J., when discussing the 
Xina case contract. A t  p. 226 he says: “ There are 
other clauses, including the arbitration clause 21 
of the agreement of 1908, all pointing to the 
necessity of intercourse, although deliveries may 
be suspended under clause 17, thus rendering the 
performance of the contract illegal.” In  my view 
this agreement stands on the same footing, and I  
am of opinion that i t  does involve commercial 
intercourse with the enemy, and has thoreforo 
become illegal and is dissolved.

I  now turn to the second point— v iz , that 
deliveries after the war would assist the enemy 
by enabling the defendants to resume their trade, 
and consequently the agreement is void. I  have 
already cited the words of Swinfen Eady, L .J . on 
the effect of suspending deliveries and allowing 
them to be completed after the war. I t  is said 
that his reasoning has been disapproved by Lord 
Parker. I  doubt if  that is so, but i t  is not neces
sary, after my first finding, for me to decide the 
point, but I  think it  right to ascertain the facts 
in  case they become important before a higher 
tribunal.

M r. Fielding gave evidence, but i t  was objected 
to by M r. Oompston, although I  took i t  de bene 
esse. The factB are as follows : The ore which is 
shipped by the plaintiffs to the defendants is of 
the greatest possible commercial use. A fter 
passing through various chemical and mechanical 
processes it  can be used for explosives, for fer
tilisers, and for dyes ; i t  is important for nearly 
every industry in Germany, and, further, M r. 
Fielding said that the effect of suspending 
deliveries would be to stop the plaintiffs’ busi
ness during the war, and to tie i t  up after. I  
accept that as correct, and am satisfied that the 
result of such a suspension would be to assist 
German trade, and to hinder the plaintiffs’ busi
ness. I f  the learned counsel for the defendants 
is wrong in saying that the remarks of Swinfen 
Eady, L  J. must be taken to be disapproved by 
Lord Parker, this is an additional reason for 
holding the agreement void.

I  will now deal with the first contract, but, after 
my findings in respect of the second one, the 
matter is not important. I f  the contract is still 
in  existence, I  think i t  illegal and dissolved for 
similar reasons to those already stated in  respect 
of the second contract. I f  it  has become merged 
into or put an end to by the second contract the 
discussion is academic, because either it  has ceased 
to exist or is merged into a contract which i° 
illegal and void.

In  the result I  am of opinion that the plaintiff8 
are entitled to the declaration asked for.

Judgment fo r plaintiffs.
Solicitors: Slaughter and M a y ; W illiam  A  

Crump and Son.

March  19, 20, and 29, 1917.
(Before Sa n  k e y , J.)

R io  T in t o  Co m p a n y  L im it e d  t>. V e r e ih in g t ® 
K o n ig s  a n d  L a u r a h u t t e  A c t ie n -G e s e ld * 
s c h a f t  F e e  B e e g b a u  a n d  H u t t e n b e t r i®35 
a n d  R io  T in t o  Co m p a n y  L im it e d  v . D y n a - 
m it  A c t ie n -G e s e l l s c h a f t . (a)

Contract—  War— Alien enemy— Suspension clause 
— Effect of declaration of war— Legal proceedings 
against the Enemy Act 1915 (5 Geo. 5, c. 36).

Contracts made before the war with German firms 
are illegal and dissolved as from  the declaration 
of a state of war between Great B rita in  and 
Germany, upon the ground of public policy a> 
involving intercourse with the enemy.

A c t io n  in the Commercial list tried by S in  key, J- 
The plaintiffs claimed declarations that certaiu

(o ' Reported by T. W. M okuak, Esq., Barrister. at-Law.
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Contracts for the supply of sulphur ore were 
abrogated and avoided by the existence of a state 

war between Great Brita in  and Germany, and 
that the plaintiffs were released and absolved from  
ahy duty or obligation to observe or perform the 
?.aid agreements, without prejudice, however, to 
“ abilities then already incurred.

The said agreements contained a clause pro- 
v*ding (inter alia) that in all cases of Jorce 
Wojeure, including war, strike, quarantine, &c., 
tthich should prevent the plaintiffs from shipping 
the ore or delivering same or delaying the 
delivery, their obligation under the said agree- 
h^ats should be postponed for the duration of 
®ttch impediments and their consequences, and 
fv!e delegations of the defendants to receive under 
the said agreements should be postponed if  and 
as long as similar reasons should prevent their 
g i v i n g  such ore.

The defendants contended that upon the true 
destruction of the said agreements the operation 
hereof is suspended during the existence of a 
tate of war between Great B rita in  and Germany, 

yhd were not abrogated nor avoided by reason of 
"te war. They further said that the agreements 
were made in Germany, and were to be per- 
ortued in  Germany and are subject to the laws 

°r Germany.
„.■A Grant, K .O . and MicMethwait for the 
Plaintiffs,

, A. Compston, K .C . and A. Cohn for the
defendants. Cttr. adv, vu lt

March 29.— Sa n k e y , J. delivered the following 
^ritten judgment:— W ith  regard to the actions 
.7  the R io Tinto Company against the 

ompany, which for shortness I  w ill call the 
rv0.higs Company, and against the company 

hich for shortness I  will call the Dynam it Oom- 
?ahy, the plaintiffs in these cases claim similar 

eclarations to those asked for in the Ertel Bicber 
ase {ante, p. 44); in respect, so far as the Konigs 
ase is concerned, of two agreements dated respec-

an l ■ the 7th Feb- 1911 and the 17th March 1913>nd in respect, as far as the Dynamit case is con- 
° f  two dated the 19th Jan. 1910 and the 

Jan. 1913.
an l a very large extent the considerations which 
j Pply in that case apply to the present ones, and 
. was agreed that the evidence called should be 

emed to apply, mutatis mutandis, to all the 
8 but those now under consideration were 
def k° bave l l |ree point8 of difference: (1) The 

‘endants contended that these were German 
t r a c t s ,  to be construed by German law, and
g. ef e was no evidence that they were illegal by 
•i L w ; (2) the plaintiffs contended that the word 
^ ar ” in the force majeure clause did not include 
(-A  between Germany and England; and (3) that 
an ie Was a restrictive clause in the contracts, at 
bon 'n tbe Konigs case, under which they 
anH d themselves to offer the sulphur ores bought 

®r the agreements to no other than certain 
«ns - 6d customers, most of whom were alien 
^jj.mies (that is, German), and some of whom were 
a »l.68 ^hat is, Russian), and as a consequence the 
h cements were void.

c„ 11 addition to the evidence given in the first 
have’ there was that of a M r. Cliffe, that deliveries 
in 6 been made under each of the four contracts
Q question.

The only other dispute of fact was the correct 
translation of the force majeure clause, as to which 
there was a controversy whether certain German 
words were correctly rendered into English by 
the word “ suspended,” or whether they meant 
“ postponed.”

I  accept the evidence given by the plaintiffs’ 
translator, and hold that .the proper rendering 
is “ suspended,” and that the clause as it  appears 
in the plaintiffs’ translation is correct. I a m  of 
opinion that the contention of the defendants is 
right, that these are German contracts, to be con
strued by German law, for the reasons given by 
them.

I  am satisfied, however, for reasons similar to 
those in the first case, that these contracts also 
involve constant commercial intercourse with the 
enemy. I  do not think any useful purpose would 
be served by my going through the points again 
at length.

Although there is no clause in any of them  
similar to clause 12 in the E rte l Bieber contract, 
because the stipulations as to quantity and 
quality of deliveries are such as to give an option 
to, and not to impose an obligation on, the defen
dants, there are other clauses, notably those pro
viding for times of delivery and for arbitration, 
which necssitate commercial intercourse between 
the parties. Over and above that, there is the 
evidence of M r. Fielding as to the necessity of 
providing for tonnage beforehand, and as to the 
effect on German trade and the plaintiffs’ 
business of a suspension of the deliveries. 
Further than that, there is no question here of 
the agreement having either terminated or not 
having commenced, as there is the evidence of 
M r. Oliffe that some deliveries have been made 
under each of the four contracts. Holding as I  
do that according to English law these con
tracts are illegal and dissolved upon the ground 
of public policy as involving intercourse with the 
enemy, the question of their validity under 
German law is immaterial, for they are contracts 
which it  is illegal for a British subject to remain 
bound by, as was said by Turner, L .J . in  
Hope v. Hope (1857, 8 Da G. M . & G. 731, at 
p. 743): “ When the courts of one country are 
called upon to enforce contracts entered into 
in another country, the question to be considered 
is not meiely whether the contract sought to be 
enforced is valid according to the laws of the 
country in  which i t  was entered into, but whether 
it  is consistent with the laws and policy of the 
country in which it  is sought to be enforced. A. 
contract may be good by the law of another 
country, but if  it  be in breach, fraud, or evasion of 
the law of, this country, or contrary to its policy, 
the courts of this country cannot, as I  conceive, 
be called upon to enforce it .” When a contract is 
illegal and against public policy in England, I  do 
not think it  can be enforceable merely because it  
was made in Germ any: see Eousillon v. Kousillon 
(42 L . T . Rep. 679; 14 Oh. D iv. 351), by Fry, J., 
at p. 369, where he Bays : “ I t  seems to me almost 
absurd to suppose that the courts of this country 
should enforce a contract which they consider to 
be against public policy simply because it  happens 
to have been made somewhere else” ; and see, 
further, Professor D.cey’s book on Conflict of 
Laws, 2nd edit., p. 549, where he says: “ A  
contract (whether lawful by its proper law or not) 
is invalid if  it  or the enforcement thereof is
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opposed to English interests of Siato or to the 
policy of English law, or to the moral rules 
upheld by English law.”

I t  is true that in one sense the court is not 
being asked to directly enforce a contract, but I  
th ink the object of the Legal Proceedings against 
the Enemy Act 1915 is to enable a British subject 
to obtain against an enemy defendant a declara
tion as to the effect of the present war, not only 
on his rights, but on his liabilities under an 
agreement entered into before the outbreak of the 
war.

A  plaintiff entitled to claim a declaration that 
he has a right to enforce a contract must equally, 
in  my view, be entitled to claim a declaration that 
he has a right to disavow one.

The object of the plaintiffs here is to override 
the contract, not to enforce it, and contracts which 
involve intercourse with alien enemies, as this ene 
does, are contracts which are illegal and dissolved, 
and, in my opinion, the plaintiffs are entitled to 
the relief asked. Under these circumstances it  is 
not necessary for me to give a decision on the two 
additional points taken by the plaintiffs—namely, 
that the force majeure clause does not include the 
event of a war between Great B rita in  and 
Germany, and upon the question of the restrictive 
clause which they allege makes the contract 
void.

In  the result the plaintiffs are entitled to the 
declaration which they ask for.

Judgment fo r plaintiffs.
Solicitors: Slaugliltr and M a y ; W illiam  A. 

Crump and Son.

March  28, 29, and, A p ril 26,'1917.
(Before A t k in , J.)

A sso c iated  O i l  Ca r r ie r s  L im it e d  v . U n io n  
I n s u r a n c e  So c ie t y  of  Ca n t o n  L im it e d , (a)

Marine insurance— Chartered freight— Anticipated 
profit— German charterers—Non-disclosure— War 
— Illegality of contract of affreightment— Loss by 
restraint of princes—No notice of abandonment—  
Total loss— Constructive total loss—Marine Insur
ance Act 1906 (6 Edw. 7, c. 41), ss. 18, 61, 62.

By a charter-party dated the 20th Jan. 1913 the 
plaintiffs chartered the steamer B . to a. German 
company for consecutive voyages for three years, 
from the commencement of loading the first cargo 
thereunder. On the 31si July 1914 the plaintiffs 
instructed their brokers to take out a policy of 
insurance against uar risks, on freight and (or) 
anticipated profit on a voyage of the steamer from 
Portland toRoumania and back to certain specified 
ports. The policy was underwritten by the defen
dants, but the plaintiffs did not disclose the fact 
that the charterers were German. On the -ith Aug. 
1914 war broke out between England and Germany, 
and the plaintiffs cabled instructions to the master 
of the steamer at Gibraltar to abandon the insured 
voyage and proceed to Nor folk,Virginia, for orders. 
No notice of abandonment was given to the defen
dants until the 21th Aug. 1914.

Held, that the plaintiffs had established that there 
was a total loss by a peril insured against, because 
on the outbreak of war the contract of affreightment

became illegal, and the freight was lost to the owners 
through restraint of princes. The loss was an 
actual loss and not a constructive total loss, and no 
notice of abandonment was necessary.

Held, also, that non-disclosure of the fact that the 
charterers were German did not avoid the policy, 
because on the dale of taking out the policy that 
fad  would not have influenced the underwriters’ 
judgment.

A c t io n  in  the Commercial list tried before 
A tk in , J. without a jury.

The plaintiffs were the owners of t.he oil tank 
steamer Baku Standard, and they claimed total 
loss on a policy of insurance upon freight and (or) 
anticipated profit on a voyage of that steamer 
from Portland to Kustendji, in Roumania, and 
back to certain specified Continental or English 
ports. The policy in question was underwritten 
by the defendants, and was-against war risks only. 
I t  was dated the 7th Ang. 1914, and was for an 
amount of 20001.

B y a charter-parter dated the 20th Jan. 1913 
the plaintiffs chartered the Baku Standard  to a 
German company of Berlin. The charter-party 
was expressed to remain in force for consecutive 
voyegesover three years from the commencement 
of loading the first cargo thereunder. On the 
14th July 1914 the steamer was at Vlaardingen, and 
the plaintiffs’ agents were in correspondence with 
the German charterers to obtain information as to 
the steamer’s next loading port. Before obtain
ing the information they obtained an insurance on 
“ chartered fre igh t” per the steamer at and from 
Vlaardingen to a port or ports in the Black Sea, 
and theuce to ports in the United Kingdom  
or Continent between Bordeaux and Ham 
burg, both inclusive. This policy did not 
cover war risks. The owners continued to 
experience difficulty in getting the charterers to 
name a loading port. On the 27th July the 
charterers cabled that they declared the charter 
terminated in consequence of the war between 
Austria and Serbia rendering shipping to Ron- 
mania impossible. The owners firmly declined to 
accept this view of the rights of the parties, and 
eventually on the 31st July the charterers 
withdrew their former cable and cabled instruc
tions for the steamer to proceed to Kustendji 
immediately. By this time the steamer bad 
arrived at Portland and was awaiting orders. 
Upon receipt of those instructions the plaintiffs’ 
agents, Messrs. Jacobs, gave telephone instruc
tions to Messrs. W illis , Faber, and Go., insurance 
brokers, to take out the policy in question against 
war risks. The policy iB expressed to be not, as in 
the former ordinary risk policy, on “ chartered 
freight,” but in “ freight and (or) anticipated 
p ro fit” per the Baku, Standard at and from 
Portland to Kustendji and back to ports in the 
United Kingdom and (or) the Continent, excluding 
Germany or Russia, but including any French 
port in the Mediterranean. Qn the same day 
Messrs. Jacobs wrote to Messrs. W illis, Faber, 
and Go. purporting to confirm “ having 
instructed you and also your having placed 
on our account insurance on ‘ chartered 
freight.’ ” B ut on the same day Messrs. W illi8« 
Faber, and Co. reported having insured “ on 
freight and (or) anticipated profit,” and the 
cover note was received without demur. On the 
4th Aug. Messrs. Jacobs cabled instructions to(a) Keported by T. W. M organ, Esq., Barrister-at-Law.
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Lloyd’s at G ibraltar to instruct the steamer to 
await orders on arrival there. , On the 6th Aug. 
lue steamer arrived at G ibraltar and awaited 
orders. W ar had on the 4th Aug. broken out 
between England and Germany. On the 11th Aug. 
rhe owners instructed the captain to proceed to 
Norfolk, Virginia, for orders ; and on the 13th Aug. 
directed him to proceed first to Las PalmaB to 
°°a l and then to Norfolk. The captain sailed 
According to instructions, and on the 19th Aug., 
^hiie on the voyage to Norfolk, was requisitioned 
by the Adm iralty.

■d. Adair Roche, K .C . and R. I .  Simey for the 
plaintiffs.— Inasmuch as after the 4th Aug. it  
became illegal for the owner to fu lfil the charter 
Made with an alien enemy, there has been a total 
■oss of freight by restraint of princes. See

B r it is h  and Foreign M arirte  Insurance Company v.
Sunday and Co., 13 Asp. M a r. La w  Gas. 289 ;
114 L . T . Kep. 521 ; (1916) 1 App. Cas. 650.

There is, therefore, a total loss by a peril insured 
against.

MacKinnon, K .C . and R. A. Wright for the 
defendants.— This case is distinguishable from 
British and Foreign Marine Insurance Company 
7- Sunday and Go. iuhi sup.). In  Sanday’s case the 
'usurance was on cargo, and the whole adventure 
^as frustrated. In  the present case the insurance 
is on freight generally. I t  is true that the par
ticular chartered freight was lost ; but there was 
nothing to prevent the steamer from proceeding 
°n  the insured voyage. There is in this case not 
u total loss at all. I f  the vessel had earned any 
freight after proceeding on the voyage, there 
would have been no loss. See

E ve rth  v . S m ith , 1814, 2 M . &  S. 278.

In  any case the underwriters do not take upon 
themselves the risk of the freight market falling  
ln consequence of the war. I f  there is a> loss, it  is 
u constructive total lotes, and the plaintiffs have 
la iled to give notice of abandonment within the 
proper time. Moreover, i t  was a material fact 
torthe underwriter to know that the charterers 
were German. W ould a prudent underwriter 
nave insured the risk if  he had been told that fact ? 
fb a t is the test on the question of concealment, 
the policy iB void for non-discloBure of the fact 
"hat the charterers were Germans.

Cur. adv. vult.
■April 26.— The following judgment was read by
A t k i n , J.— This is a claim by the plaintiffs, the 

°wners of the oil tank steamer Bahu Standard, 
Against the defendants on a policy of insurance 
"pen freight on a voyage from Portland to 
«-ustendji, in Roumania, and back to Continental 

r English ports as therein mentioned. The policy 
against war risks only. The defendants say 

hat there was no loss, or, i f  there was, i t  was 
constructive total loss, and th a t notice of 

.audonment was not given, or, if  given, not 
given in  tim e; and they further plead that the 
Policy ia void for non-disclosure of a material fact 

viz , that the freight risk was freight which 
Quid be due under a charter to a German 
hhipany resident in Germany.

, th e  facts appear to be that by a charter-party 
ated the 20th Jan. 1913 the plaintiffs chartered 

q, 6 Baku Standard to a German company of 
'  hvl'n. The charter-party was expressed to remain 

yoL. X IV . ,  N . S.

in force for consecutive voyages over three years 
from the commencement of loading the first cargo 
thereunder. On the 14th July the steamer was at 
Vlaardingen, and the plaintiffs’ agents, Messrs. 
Jacobs and Co., were in correspondence with the 
German charterers to obtain information as to 
her next loading port. Before obtaining it  they 
obtained an insurance on “ chartered freight ” per 
the steamer at and from Vlaardingen to a port or 
ports in the Black Sea, and thence to ports in the 
United Kingdom or Continent between Bordeaux 
and Hamburg, both inclusive. This policy did not 
cover war risks. The owners continued to 
experience difficulty in getting the charterers to 
name a loading port. On the 27th July the 
charterers cabled that they declared the charter 
terminated in consequence of the war between 
Austria and Serbia rendering shipping to 
Roumania impossible. The owners firm ly  
declined to accept this view of the rights of 
the parties, and eventually on the 31st July the 
charterers withdrew their former cable and cabled 
instructions for the steamer to proceed to 
Kustendji immediately. The Bteamer had now 
arrived at Portland and was awaiting orders. 
Upon receipt of those instructions Messrs. 
Jacobs gave telephone instructions to Messrs. 
W illis, Faber, and Co., insurance brokers, to take 
out the policy in question against war risks. The 
policy is expressed to be not, as in the former 
ordinary risk policy, on “ chartered froight,” but 
on ■' freight and (or) anticipated profit ” per the 
Bahu Standard at and from Portland to 
Kustendji and back to ports in  the United  
Kingdom and (or) the Continent, excluding 
Germany or Russia, but including any French 
port in the Mediterranean. On the same day 
Messrs. Jacobs wrote to Messrs. W illis, Faber, 
and Co. purporting to confirm “ having instructed 
you, and also your having placed on our account 
insurance on ‘ chartered freight.” ’ But on the 
same day Messrs. W illis , Faber, and Co. reported 
having insured “ on freight and (or) anticipated 
profit,” and the cover note was received without 
demur. I  have no doubt that the change of 
language from the former policy was intentional, 
and probably due to the charterers’ threat on 
the 27th July to terminate the charter. The 
Bahu Standard proceeded forthwith upon her 
voyage. On the 4th Aug. Messrs. Jacobs 
cabled instructions to Lloyd’s at G ibraltar to 
instruct the steamer to await orders on arrival 
there. On the 6 th Aug. the steamer arrived at 
Gibraltar and awaited orders. W ar had on the 
4th Aug. broken out between England and 
Germany. On the 11th Aug. the owners 
instructed the captain to proceed to Norfolk, 
Virginia, for orders; and on the 13th Aug. 
directed him to proceed first to Las Palmas to 
coal, and then to Norfolk. On the 15th Aug. 
the captain sailed in accordance with these 
instructions. The steamer arrived at Norfolk, 
and on the 19th Aug., while on a voyage there, 
was requisitioned by the Admiralty.

I  am satisfied that in taking the course they 
did after the outbreak of the war, the owners 
acted prudently and reasonably. Their charter 
was dissolved by the war, and I  think i t  was 
established that at this time there was no 
reasonable prospect of obtaining either a charter 
or any freight engagement at Kustendji for the 
steamer. I  do not think any prudent uninsured

H
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owner under the circumstances would have pro
ceeded on the insured voyage.

Upon these facts the plaintiffs contend that 
there has been a total loss of freight by restraint 
of princes, inasmuch as after the 4th Aug. it  
became illegal by English law for the owner to 
fulfil the charter made with an enemy, and they 
rely on the decision in British and Foreign 
Marine Insurance Company v. Sanday and Co. 
(13 Asp. Mar. Law Cas. 289; 114 L . T . Rep. 
521; (1916) 1 App. Cas. 650). On the other 
hand, the defendants contend that the two cases 
differ. In  British and Foreign M arine Insurance 
Company v. Sanday and Co. (sup.) i t  was said 
that the insurance was on cargo, and the whole 
adventure was frustrated. Here the insurance is 
on freight generally. I t  is true that the particular 
chartered freight at risk was los t; but there was 
nothing to prevent the steamer from proceeding on 
the insured voyage. I f  she had earned any freight 
after proceeding on the voyage, there would have 
been no loss (Everth v. Smith, 1814, 2 M. & S. 
278), and in any case the underwriters do not 
take upon themselves the risk of the freight 
market falling in consequence of war.

In  my opinion the plaintiffs establish that there 
was a total loss by a peril insured against. I  
think it  is true this was not intended to cover 
merely the chartered freight. I  do not pause to 
consider whether any meaning can be attached to 
the words “ and (or) anticipated profit,” although 
I  cannot think of any insurable interest described 
by such words which would not be covered by 
the word “ freight.” B ut I  think that the 
insurance would have covered a loss of freight, 
though the steamer had started on the insured 
voyage freed from the charter altogether. Never
theless, the insurance clearly covers chartered 
fre ig h t; the risk in respect of such freight 
attached as soon as the vessel began the insured 
voyage, and the owners had an insurable interest 
in the chartered freight at the outbreak of the 
war. That freight they have lost, and lost 
because on the outbreak of the war British law 
forbade them to fulfil the contract of affreight
ment; in other words, forbade them to proceed 
to Kustendji for the purpose of loading a cargo 
from the charterers. I t  is to be noticed that 
they were proceeding to KuBtendji solely because 
they were so directed by the charterers, a 
direction which befpre the war they were bound 
to obey, and after the war they were bound to 
disobey. Apart from the charter, as I  have 
already said, on the 6 th Aug. no reasonable 
person would have thought of making the in
sured voyage. Under these circumstances it  
appears to me that the freight was lost to the 
owners by restraint of princes.

I t  was further contended that in any case the 
loss was a constructive total loss, so that notice 
of abandonment was necessary. Now, i t  appears 
to me that if  a vessel insured on freight generally 
loses entirely from perils insured against, the only 
freight in respect of which i t  has a contractual 
interest, and no other freight can be obtained on 
the insured voyage, the loss is an actual and 
not a constructive loss. I f  other freight can be 
obtained on the insured voyage, the question 
might arise whether it  could be earned without 
an expenditure which would exceed its value when 
earned, and the loss might then be a constructive 
total loss or no loss at all. Here, as I  have said,

no freight could be obtained, and I  think the loss 
an actual loss.

The question whether this was an actual or 
constructive total loss may be considered from 
another point of view. I f  this were a constructive 
total loss, what follows ? By sect. 61 of the 
Marine Insurance Act 1906 the assured may 
either treat the loss as a partial loss or abandon 
the subject-matter insured to the insurer, and 
treat the loss as it  were an actual total loss. Thet 
question of abandonment only arises where there 
has been in fact a loss of the subject-matter 
insured, and the issue is whether that loss shall 
be partial or actual. I t  involves the loss of 
something in which the assured has an insurable 
interest at the time of the loss. I f  a vessel is 
sailing with cargo on board, the owners have a 
right to earn freight by carrying the cargo to its 
destination by that vessel or a substituted vessel. 
That right is the subject of insurance, and, if  
vessel or cargo be injured, i t  may well be that the 
owner can abandon to the underwriters his rights 
so to carry the cargo as to enable them to earn 
freight. B ut when a vessel is sailing on an 
outward voyage to a loading port, intending to 
carry home cargo in respect of which a con
tractual obligation exists, and in the course of 
the outward voyage all the rights in respect of 
such cargo disappear by a,peril insured against, 
what is there to abandon? The subject-matter 
in respect of which the loss is made has disap
peared, and there is nothing left analogous to 
ship or cargo, or right to carry forward cargo, 
still in existence which can be made over to the 
underwriters. I  cannot conceive that the ship has 
to be handed over to the underwriters to become 
a sinking ship. In  such a case I  do not think 
there can be either a constructive total loss or an 
abandonment. The only question that can arise 
is, Was there an actual loss at all, either total or 
partial ?

But even were there a constructive total loss in 
this particular case, I  think that notice of 
abandonment would be unnecessary, for the 
Marine Insurance Act 1906, by sect. 62, sub- 
Bect. 7, declares i t  to be “ unnecessary where, at 
the time when the assured receives information 
of the loss, there would be no possibility of 
benefit to the insurer if  notice were given to 
him.”

I  am satisfied that the underwriters here could 
have derived no benefit if  notice had been given 
to them at once. Notice of abandonment was 
not given t ill  the 27th Aug. I f  i t  had to be given, 
I  think that it was given too late. The voyage 
had then been abandoned and the ship was at 
Norfolk, V irginia, and the underwriters had not 
been consulted aB to her movements. But 
for the reasons I  have given I  think this 
immaterial.

The further point that remains to be dealt with 
is the question of non-disclosure. I t  is said that 
the fact that the charterer was a German was a 
material circumstance that ought to have been 
disclosed. The test is, would i t  influence the 
judgment of a prudent insurer in fixing the 
premium or determining whether he would take 
the risk ? (Marine Insurance A ct 1906, s. 18, 
sub s. 2).

In  view of the law as laid down in British and 
Foreign Marine Insurance Company v. Sanday 
and Co. (13 Asp. Mar. Law Cas. 289; 114
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L. T. Rep. 521; 0916) 1 App. Cae. 650), I  think  
there can be no doubt taafc Buck fact was 
actually material. B u t I  am satisfied from the 
evidence called before me that on the 31st July  
1914 no underwriter would have been influenced 
hy this circumstance, for the simple reason that it  
Would never have occurred to him that the 
inability to deliver which arose in the circum
stances of this case could constitute a I o s b  b y  

perils insured against. I  have had gentlemen of 
great experience in the underwriting world called 
before me on both sides, and the witnesses for the 
defence were as emphatic as those for the plain- 

in asserting that the risk in British and 
foreign Marine Insurance Company v. Sanday 
and Co. (ubi sup.) did not enter into the matter. 
Counsel for the defendants, however, bravely threw 
ever his witnesses on this point. H e said that a 
Prudent insurer within the meaning of the 
section must be taken to know the law, and 
to know that the law was as laid down in the 
case of British and Foreign M arine Insurance 
Company v. Sanday and Co. (sup.). Knowing so 
rnuch, he would clearly have been influenced. 1 
think that this standard of prudence indicates 
aa insurer much too bright and good for human 
Nature’s daily food. There seems no reason 
to impute to the insurer a higher degree of 
knowledge and foresight than that reasonably 
possessed by the more experienced and intelligent 
insurers carrying on business in  that market at 
the time. The evidence satisfies me that, if the 
standard of prudence is the ideal one contended 
t° r  by M r. MacKinnon, there were in July 1914 
ao prudent insurers in London, or, if there were, 
they were not to be found in the usual places 
Where one would seek for them. I  am satisfied 
that in  this respect the defendants’ judgment 
Would not havo been influenced had the fact that 
the charterers ware German been disclosed. I t  
Was sought, however, to say that the circum
stances would have affected the underwriters’ 
Judgment as to the risk of seizure, and witnesses 
tor the defence were called who gave evidence to 
that effect. M r. Saunders, the defendants’ under
writer, however, quite properly admitted that up 
to the date of the insurance he had never known 
aa underwriter ask an assured to tell who the 
Charterer was; and this evidence only confirms 
that given by the witnesses for the plaintiffs. I  
think that this was not a circumstance which 
Would have any real influence upon an under
writer’s judgment on the 31st July 1914, and that 
tt need not have been disclosed. I  am led by the 
Correspondence to suspect that this defence of 
ton-disclosure was an afterthought. But, how- 
6ver this may be, I  do not think the defence 
ralid. Under these circumstances, I  think that 
he plaintiffs are entitled to succeed, and that 

•'here must he judgment for them for the amount
claimed with costs. , ,Judgment fo r plaintiffs.

Solicitors: W. A. Crump and Son; Waltons 
and Co.

Wednesday, M ay  2, 1917.
(Before H o b e id g k , J.)

A n t h o n y  H o b d e b n  a n d  Sons L im it e d  v. 
C o m m o n w e a lt h  a n d  D o m in io n  L in e  L i m i 
t e d . (a)

Carriage by sea— B ill of lading— Incorporation 
of Harter Act— Clause lim iting liability—'Con
flic t— Clause null and void.

A bill of lading contained a clause which in  effect 
incorporated the H arter Act. The Act prohibits 
the insertion in  a b ill of lading of any clause 
lim iting the shipowners’ liability with regard to 
the non-delivery of goods committed to their 
charge. The plaintiffs delivered to the defen
dants fo r shipment from New York to Sydney 
a number of packages of merchandise. The bill 
of lading contained a clause lim iting the ship
owners’ liability with regard to the non-delivery 
of the goods. The defendants failed to deliver 
one of the packages of the merchandise.

Held, that, inasmuch as the bill of lading was 
expressed to be subject to the Harter Act, the 
clause lim iting the shipowners’ liability was 
null and void. The defendants were therefore 
liable.

A c tio n  in  the Com m ercial l is t  tr ie d  before 
Horridge, J.

The plaintiffs claimed damages for breach of 
duty in relation to goods received by the defen
dants for shipment per the steamship Caldy from 
New York to Sydney. As the shipment was made 
at New York, the contract of carriage embodied 
the provisions of the H arter Act, sect. 1 of which 
prohibits the insertion in a bill of lading of any 
clausa whereby the owner shall be relieved fr  jm 
liability in respeot of the proper delivery of goods 
carried from American ports. The bill of lading 
in this ease contained a clause which limited the 
liability of the shipowners in respect of delivery 
of the goods intrusted to their care, and the 
question for decision was whether the insertion 
of such a clause contravened the H arter Act, or 
whether the effect of the incorporation of the said 
H arter Act was to render the clause null and 
void.

There was an agreed statement of facts as 
follows :

1. The p la in tiffs  are owners and consignees of 336 
packages of general merchandise shipped on board the 
steamship C aldy  a t New Y o rk . B y b ills  of lad ing  dated 
the 5 th  O ct. 1915 the defendants acknowledged the 
rece ip t o f th e  said goods in  apparent good order and 
condition upon the said vessel, and contracted to  carry  
the same to  Sydney and there de live r them  in  the  like  
good order and cond ition  to  the p la in tiffs , Bubjeet to  the 
exceptions and conditions of the Baid b ills  o f lad ing. 
The defendants fa iled  to  de live r one package o f the 
said 336 packages. Snch package contained hosiery, 
and measured 22 ft. l l i n .  cirbio measurement, and was 
w o rth  240!. 12s. 7d. I t  was marked A. I I .  &  S. . 
H . 19.

2. B y  clause 3 of the said b ills  o f lad ing  the s>me are 
expressed to  be sub ject to  a ll the term s and exceptions 
of the H a rte r A c t.

3. B y clause 6 o f the said b ills  of lad ing  i t  is expressly 
provided as fo llow s— viz. : “  The shipowners w il l  no t be 
accountable fo r  any o f the  a rtic les  enumerated in  
No. 4281 o f U n ited  States Revised S tatutes, nor fo r 
goods o f w hich the value is more than  51. per cubic 
foot, nor fo r any one package w hich is o f a value of

(Ci) Reported by  T . W . M o r g a n , Ebq.. B a rr is te r-a t-L a w .
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mere than 1001., unless the value thereo f sha ll have been 
stated in  w r it in g  bo th on the b roke r’s order, w hich must 
be obtained before shipm ent, and also on the  shipp ing 
note presented on shipm ent, and extra  fre ig h t agreed 
upon and pa id  and the  b ills  of lad ing  Bigned w ith  a 
declaration o f the na ture  and value o f the goods appear
ing  thereon, nor fo r  damage to  o ther goods o f a b r it t le  
or fra g ile  na ture  o f any descrip tion fro m  whatsoever 
cause aris ing.

4. N o decla ration o f the value o f the said goods was 
made in  w r it in g  e ither upon a b roke r’s order o r upon a 
shipp ing note. N o ex tra  fre ig h t was e ither agreed upon 
o r pa id in  respect thereof, and the  said b ills  o f lad ing  
contained no decla ration o f the value thereof.

5. The question to< be determ ined is, w hether the 
defendants in  the premises are exempted by clause 6 
aforesaid fro m  l ia b il i ty  fo r the  said non-de livery of the 
package. The p la in tiffs  c la im  in  respect thereof 
2401. 12s. 7d., b u t the defendants, re ly in g  on clause 6 
o f the  b i l l  o f lad ing, deny a l l  lia b il ity .

R. A. W right for the plaintiffs.— The short 
point in the case is as to whether clause 6 of the 
bills of lading is binding or not. The shipowners 
cannot rely on this clause because it  conflicts 
with the provisions of the H arter Act, which are 
incorporated by clause 3 of the bill of lading. 
Clause 1 of the H arter Act provides that it  shall 
not be lawful for the manager, agent, or owner of 
any vessel transporting merchandise or property 
from any United States port to foreign ports to 
insert in any bill of lading any clause whereby he 
or they shall be relieved from liability for lots or 
non-delivery of any goods committed to their 
charge. Any and all words and clauses inserted 
shall be null and void and of no effect. Clause 6 
of the b ill of lading is clearly inconsistent with 
this provision of the H arter Act. As the clause 
purports to relieve the shipowner from liability  
in  respect of loss or non-delivery which is pro
hibited by the H arter Act, i t  ought to be treated 
as null and void. H e cited

M o rris  and M o rris  v. Oceanic Steam N av iga tion  
Company L im ite d , 16 Tim es L . Rep. 533 ; 

M cFadden  v. B lue  S ta r L ine , 10 Asp. M ar. Law  
Cas. 55 ; 93 L . T . Rep. 52 ; (1905J1 K . B . 701; 

Tuck v. Levan t L ine , unreported.

Sect. 4281 oi (he United States Revised Statutes 
provides th a t:

I f  any shipper o f p la tina , gold, gold du3t, s ilver, 
bu llion , coins, jew ellery , b ills , &c. . . . sha ll lsde
the  same as fre ig h t o r baggage on any vessel w ith o u t 
a t the tim e  o f such lad in g  g iv in g  to  the  master, c lerk , 
agent, o r owner o f such vessel rece iv ing the  same 
a w ritte n  notice o f the tru e  character and value thereof, 
and having the same entered on the b i l l  o f lad ing therefo r, 
the m aster or owner o f such vessel sha ll no t be liab le  as 
ca rrie r thereo f in  any fo rm  or m a n n e r; nor sha ll any 
such m aster or owner be liab le  fo r  any such gooda 
beyond the value and according to  the characte r thereof 
so no tified and entered.
Clause 6 of the bill of lading goes far beyond 
this provision, and, in so far as i t  does so, it  is 
invalid.

C. R . Dunlop for the defendants,— I t  is laid 
down in Scrutton’s Charter-parties and Bills of 
Lading, at p. 409, that the H arter Act is of great 
importance and must be construed according as 
the action is brought in the English courts or in 
the courts of the United States. He referred to 

M o rris  and M o rris  v. Oceanic Steam N av iga tion  
Company  (ub i sup.) ;

B axte r’s Leather Company v. R oya l M a il Steam 
Packet Company, 11 Asp. M ar. Law  Cas. 98 ; 99

L . T . Rop. 286 ; (1908) 1 K . B . 796 ; affirmed 
(1908) 2 K . B. 626.

The objects of clause 6 of the bill of lading were
(1) to enable shipowners to charge extra freight, 
and (2) to give them notice before shipment is 
offered or accepted that the goods tendered are of 
high value, in order to enable them to decide 
whether they w ill accept them, and, if  accepted, 
where they should be stowed. As to the effect of 
the clause, see per Lord G-orell in Baxter’s Leather 
Company v. Royal M a il Steam Packet Company 
( I I  Asp. Mar. Law Cas. 98; 99 L. T . Rep. 286; 
(1908) 2 K . B„ at p. 632). The H arter Act, which 
is introduced into the b ill of lading, must not be 
construed as an Act, but simply as words occur
ring in the bill of lading (see per Lord Esher in 
Dobell v. Steamship Roesmore Company, 8 Asp. 
Mar. Law Cas. 33; 73 L. T . Rep. 74; (1895) 2 Q. B. 
412, at p. 413), as if  the words of the Act were set 
out at length in i t : (see per K ay, L  J.). Clause 6 
does not conflict with the H arter Act. I t  does 
not deal with nor aifect the question of care in  
loading, storing, &c , nor does it  lessen the obliga
tion to exercise due diligence to make the vessel 
seaworthy. There is no lim itation of duty to 
use reasonable care. H e referred to 

M arsh  v. Horne, 5 B . & C. 322;
H a rr is  v. Packwood, 3 T aunt. 264 ;
Caulderon v. A das  Steamship Company, 170 

U . S. A . Reports, 271.
The shipowner is entitled to the protection which 
the clause was intended to give him.

H o r r id g e , J.— This case raises a question of 
considerable importance, as to which I  have 
formed a definite opinion, and it  is not likely 
that I  shall change my opinion if  I  were to 
reserve my judgment.

The case comes before me on an agreed state
ment of facts. The plaintiffs’ claim is in respect 
of one package of merchandise shipped on board 
the steamship Caldy at New Y ork for delivery to 
the consignees a,t Sydney. I t  was shipped under 
a bill of lading which contained a clause (clause 6) 
which is set out in par. 3 of the agreed statement 
of facts. The defendants rely on this clause as 
relieving them from liability. The defendants 
failed to deliver the package in question; and it  is 
admitted that conditions laid down in  the said 
clause were not complied with.

In  the argument in answer it  is said, in par. 2 
of the statement of facts, that by clause 3 of the 
said bills of lading “ the same are expressed to 
be subject to all the terms and exceptions of the 
H arter Act.” In  other words, the bill of lading 
incorporates the H arter Act. The effect of this is 
dealt with in  the case of Dobell v. Steamship 
Rossmore Company (8 Asp. M ar. Law Cas. 33; 
73 L . T. Rep. 74; (1895) 2 Q. B. D iv. 412), 
where Lord Esher, M .R . says : “ That document 
has brought in by reference the provisions 
of an American Act of Congress, and what 
we have to do is to construe the b ill of lading, 
reading into i t  as if  they were written into i t  the 
words of the Act of Congress. I f  this is done it  
will have this effect: that some provisions will 
appear twice over, because they have put words 
extremely like those of the Act into the bill of 
lading and then introduced the whole Act. That 
would, of course, do no harm, but it  is clumsy to 
the last degree.”

Therefore I  have to take the bill of lading in 
this case, and I  have to read into the c o n t r a c t
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the H arter Act, and it' becomes necessary for 
me to consider the provisions of that Act. Now, 
the clause applicable to this case is clause 1 of 
the H arter Act, which provides that i t  shall not 
be lawful for the manager, agent, or owner of 
any vessel transporting merchandise or property 
from any United States port to foreign ports to 
insert in any bill of lading any clause whereby he 
or they shall be relieved from liability for loss or 
non-delivery of any goods committed to their 
charge. Any and all words and clauses inserted 
shall be null and void and of no effect.
. Clause 6 of the bill of lading, which is set out 
in par. 3 of the agreed statement of facts, 
expressly provides that the shipowner will not 
he accountable for “ any of the articles enume
rated in  No. 4281 of the United States Revised 
Statutes, nor for goods of which the value is 
more than 51. per cubic foot, nor for any one 
package which is of a value of more than 1001, 
unless the value thereof shall have been stated in 
j i l t in g  both on the broker’s order, which must 
he obtained before shipment, and also on the 
shipping note presented on shipment and extra 
freight agreed upon and paid and the bills of 
lading signed with a declaration of the nature 
and value of the goods appearing thereon, nor 
r°r damage to other goods of a brittle or fragile 
nature, of any description from whatsoever cause 
arising.” This clause covers the ease of non
delivery. Therefore I  must treat the b ill of 
lading as providing that there shall be no such 
clause as that prohibited by clause 1 of the 
R arter Act, and, if  there is such put in, i t  is to 
he null and void and of no effect. Therefore 
clause 6 of the b ill of lading is null and void and 
° f  no effect.

Channell, J. in McFadden v. Blue Star Line 
1° Asp. Mar. Law Cas. 55; 93 L . T. Rep. 52; 

11905). 1 K . B., at p. 707J says that: ‘‘ The 
effect of the incorporation of sect. 2, which 
Provides that i t  shall not be lawful to insert 
a clause in a b ill of lading whereby the obliga
ron of the owner to exercise due diligence 
to make the vessel seaworthy shall be lessened, is 
as though the parties had said: ‘ I f  we have in 
the exception inadvertently inserted a clause 
cutting down the obligation of seaworthiness 
helow the obligation to exercise care, that clause 
shall be null and void.’ ” To apply that to this 
case, it  seems to me that, if  in  this bill of lading 
'VQ have inserted anything which lim its the obli
gation to deliver, that clause shall be null and 
°>d and of no effect. I t  was said that this clause 

,°my applies to negligent non-delivery. I  do not 
hink that is right. B ut if  i t  did depend on 

®egligence, there is the non-delivery of the goods, 
ud their non-delivery is in no way explained. In  
he course of M r. Dunlop’s argument he referred 

a Baxter's Leather Company v. Boyal M a il 
learn Packet Company (11 Asp. Mar. Law Cas. 

f  i 99 L . T . Rep. 286; (1908) 1 K . B . 796). 
,h  that case Bigham, J. expressly deals with 
he question of non-delivery. H e says: “ Non- 
ehvery raises a prim a facie presumption of 

Negligence on the part of the shipowner, 
ml therefore, in the absence of evidence to 
e but that presumption, I  must find as a fact 

.hut the loss of the plaintiffs’ goods was due to 
e negligence of defendants.” In  this case the 

gc°ds are shown to have been not delivered 
r° ugh negligence. The only other authorities

to which I  need refer are Caulderon v. Atlas 
Steamship Company (170 U. S. A. 271), the judg
ment of Matthew, J. in the case of M orris and 
Morris v . Oceania Steam Navigation Company 
Lim ited  (16 Times L . Rep. 533), and the unre
ported decision of Bailhache, J. in the case of 
Tuck v. American Levant Line Lim ited. The 
same principle applies to these cases and to the 
present case.

In  my view, when you have once read the 
H arter Act into this b ill of lading, the H arter 
Act provides that if  the clause in the bill of 
lading with regard to the lim itation of the ship
owner’s liability in case of non-delivery of 
goods intrusted to his charge, conflicts with 
clause 1 of the H arter Act, i t  is to be null and 
void and of no effect. In  this case it  does con
flict. The only way to read the two clauses 
together is to give efEect to the H arter A ct and 
to say that i t  is null and void and of no effect.

For these reasons there must be judgment for 
the plaintiffs for the agreed value of the package 
— viz., 240Z. 12s. Id ., with costs.

Judgment for plaintiffs.
Solicitors : Thain Davidson and Co.; Holman, 

Fenwick, and Willan.

j§u$mte Court of §ubicuta.
----- *-----

COURT OF APPEAL.

Thursday, M ay  3,1917.
(Before Lord R e a d in g , C.J., B a n k e s  and 

W a r r in g t o n , L  JJ.)
Sm it h  a n d  Co. v . T h e  K in g , (a)

A P P E A L  F R O M  T H E  K IN G ’S B E N C H  D IV IS IO N .

Carriage of goods— B ill of lading— Exception of 
K ing’s enemies —  Deviation from  voyage —  
Destruction by enemy vessel— M ain  object and 
intent of the contract— User of vessel fo r m ilitary  
purpose.

Under a bill of lading dated the U th  July  1915 at 
Melbourne, and signed by His Majesty the King  
under the style of the Commonwealth Government 
of Australia, cer tain goods were shipped on board 
a steamship bound from  Australia fo r London via, 
ports,subject to Government requirements, the ship 
having been requisitioned fo r the Government 
service, lhe bill of lading contained an excep
tion that the Crown was not to be liable i f  the 
cargo was lost owing to the act of the K ing ’s 
enemies.

After having left Melbourne with troops, horses, 
and guns fo r the Australian Expeditionary 
Force which was then operating in  the Gallipoli 
peninsula, and with other goods, including those 
above referred to, the steamship was used fo r  
about three months as a store or warehouse at 
Imbros and Mudrosfor supplies of meat required 
fo r the troops, the same being doled out to them 
as rations when needed.

When the ship was ultimately on her way from  
Mudros to London she was torpedoed by a 
German submarine in  the Mediterranean and 
the whole of her remaining cargo perished.

(a) Reported by E. A. Sc eatch ley , Esq., Barrister-at-Law.
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A petition of right was accordingly presented by 
the owners of the goods in  question claiming 
damages in  respect of the loss of their goods.

Held, that the suppliants were entitled to recover 
damages, the bill of lading, having regard to the 
main object and intent of the contract, not giving 
the Government the right to detain the ship for 
use as a store or warehouse, a purpose foreign to 
her employment as a means fo r the carriage of 
goods; and that therefore the exception clause did 
not apply.

Glynn v. Margetson (7 Asp. M ar. Law Gas. 366; 
69 L . T. Rep. 1; (1893) A. C. 351) and James 
Morrison and Co. Lim ited v. Shaw, Savill, and 
Albion Company Lim ited (13 Asp. M ar. Law  
Gas. 504 ; 115 L. T. Rep. 508; (1916) 2 K . B. 
783) considered and applied,

Decision of Sankey, J. reversed.
A p p e a l  b y  the suppliants, Benjamin Smith and 
Co., from the decision of Sankey, J. on a petition 
of right which had been presented by them.

The facts of the case as found by Sankey, J. 
ware fu lly  stated in  the written judgment of the 
learned judge, which was delivered by his Lord- 
ship on the 15th Jan. 1917, and were as follows : 

The suppliants claimed to recover against the 
Crown the sum of 1628Z. 11s. 7d. under a b ill of 
lading dated Melbourne, the 14th July 1915, and 
signed by H is Majesty under the style of the 
Commonwealth Government of Australia,

The b ill of lading covered a shipment of 
fifty bales of sheepskins which were shipped on 
board the steamship Marere, bound for London 
ujd ports subject to Government requirements.

The Marere was torpedoed by a German sub
marine in the Mediterranean in Jan. 1916, and 
the whole of her cargo perished.

The bill of lading contained an exception that 
the Crown was not to be liable if  the cargo was 
lost owing to the act of the K ing ’s enemies. B u t 
the suppliant’s contention was that the Crown 
was not entitled to rely upon that excuse, because 
the vessel deviated from her voyage, and that in  
the result the exceptions did not apply.

W hat had to be ascertained, therefore, was 
whether there was such a deviation, and, if  there 
was, whether such deviation was permissible 
under the terms of the b ill of lading, because, if 
the vessel did deviate from her course without 
any right to do so, the exception clauses would 
not apply, and the suppliants would be entitled 
to judgment.

I t  appeared that early in 1915, by an 
Order in Council, the Crown requisitioned the 
refrigerated spaces in  certain steamships trading 
between Australia and Europe and also certain 
vessels for the purpose of the transport of troops, 
and a document was published giving the sum
mary of terms and conditions governing the let
ting and hiring of steamers for such transport 
purposes.

I t  was further determined to allow traders’ 
goods to be shipped on such vessels when there 
was cargo space to spare. The goods in question 
in this action were so shipped on board the 
steamship Marere undef the bill of lading above 
referred to, which contained the following 
clauses:

Shipped in  good order and cond ition  on board the 
steamship Mo.rere v ia  po rts  sub ject to  Governm ent 
requirements. . . . W ith  lib e r ty  to  proceed to

and stay a t any p o rt or ports, place or places, in  any 
order or ro ta tio n  backwards and (or) forw ards and n o t
w iths ta nd ing  th a t such po rts  o r places are ou t or away 
fro m  the  custom ary o r geographical route  to  the p o rt 
o f discharge hereinbefore mentioned fo r the purpose 
o f receiving and (or) d ischarging goods, coals, supplies, 
o r passengers o r fo r  any o the r purpose whatsoever, 
w hether ejusdem generis o r not, and to  re tu rn  once or 
o ftener to  any p o rt o r ports, place or places, w ith o u t 
any l ia b il i ty  whatsoever res ting  on the shipowners on 
the  ground o f devia tion by  reason o f any rou te  taken as 
above, and w ith  lib e r ty  on the  way to  ca ll and stay a t 
any in te rm ed ia te  p o rt or ports  to  discharge or take  on 
board passengers, cargo, coal, o r o ther supplies and to  
sa il w ith  or w ith o u t p ilo ts  and to  to w  and assist 
vessels in  a ll s itua tions. . . . The insula ted space
on the  ship having been taken by H is  M a jesty ’s 
Government, the  ship, in  add ition  to  any libe rties  
expressed or im p lied  in  th is  b i l l  o f lad ing, sha ll have 
lib e r ty  to  com ply w ith  any orders or d irections as to  
departure, a rr iv a l, routes, po rts  o f ca ll, stoppages, o r 
otherw ise howsoever given b y  H is  M a jesty 's  Govern
m ent o r any departm ent thereo f o r any person acting  or 
p u rpo rting  to  aot w ith  the a u th o r ity  o f H is  M a jesty  or 
o f H is  M a je s ty ’s Governm ent or o f any departm ent 
thereof, and a n y th ing  done or no t done by reason o f any 
snch orders o r d irections sha ll no t be deemed a devia
tio n  ; ship free to  ca rry  contraband w ar and like  risks.

Th8 following were the material clauses of the 
terms and conditions :■—

3. In  th is  connection owners should p ro m p tly  n o tify  
the B r it is h  Governm ent W a r S is k  Insurance D epa rt
m ent in  London as soon as the steamer is taken over by 
the  Commonwealth Governm ent.

5. I f  the  steamer is no t a t present fit te d  fo r  the  p u r
pose, the  Commonwealth Governm ent w ill ca rry  ou t the 
p rov is ion  ana erection o f such new fitt in g s  as m ay in  
the  op in ion o f the  Commonwealth Governm ent be 
required fo r the  safe carriage o f troops and horses.

6. V ic tu a llin g  and canteen stores arrangements w il l  
be provided fo r by agreement. In  ca lcu la ting  supplies 
o f ra tions  fo r  troops the  basis o f s ix ty  days’ voyage is 
to  be taken, w ith  a reserve to  meet contingencies of 
ten  days’ ad d itiona l provisions in  single-screw steamers, 
and seven days’ in  tw in-screw  steamers.

13. The Commonwealth Governm ent proposes th a t i f  
space is ava ilable cargo sha ll be carried, and desires 
th a t owner’s agents w i l l  nse th e ir  best endeavours to  
procure such cargo as m ay be necessary fo r  s ta b ility  
purposes and the  p rofitab le  u tilis a tio n  o f such spaoe as 
may no t be required to  accommodate troops, horses, 
stores, fodder, reserve bunker coal, &o.

On the 20th Aug. the vessel sailed from M el
bourne with troops, horses, and guns for the 
Australian contingent then engaged in the G alli
poli Expedition and with certain other goods, 
iucluding those of the suppliants, for London. 
She landed the troopB, horses, and guns in Egypt 
at the end of September, and was ordered by the 
authorities to Mudros, where she discharged 
certain mails and meat.

On the 6th Oct. she was ordered to Imbros 
and remained there t i l l  the 4th Dee., during 
which period under the directions of the authori
ties she discharged meat daily for the use of the 
troops.

Upon the 4t)i Dec. she was ordered back to 
Mudros and remained there discharging meat 
daily t ill the 16th Jan. During all this time the 
suppliants’ goods had been on board, and upon 
the latter date the vessel left for London. W hile  
on her way between Mudros and M alta she was 
torpedoed, as before stated, with the result above 
indicated.
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The loss of the vessel and her cargo was 
undoubtedly caused by the act of the K in g ’s 
enemies, but the suppliants alleged that the 
manner in which the vessel was used showed that 
the original voyage had been abandoned and the 
ship used as a store, and that when she started 
°n  the 16th Jan. it  was upon a new voyage to 
London, and consequently the defendants were 
not entitled to rely upon the exceptions in the 
bill of lading. They further pointed to the fact 
“hat the vessel herself was changed from being a 
transport vessel, under which she was known as 
1 A.21,” to being a supply ship, under which she 

was known as *' S.50.”
W ith  regard to the legal position, from the 

various cases which were cited during the argu
ment Sankey, J. was of opinion that the 
law stood as follows, a statement which was 
approved by the learned judges of the Court of 
■Appeal:

In  deciding the question whether a vessel has 
s° deviated from her voyage as to disentitle her 
from relying on the exceptions contained in the 
mil of lading, i t  is necessary to determ ine: (1) 
What is the main intent and object of the con
tract between the parties. (2) W hat is the usual 
course taken by a vessel of the character in 
Question when proceeding upon the specified 
voyage from the port of loading to the port of 
discharge. I f  the vessel embarks upon an enter
prise which is foreign to the main intent and 
°bject of the contract, or i f  she proceeds to a 
port outside the lim it of the usual course on the 
specified voyage, she has committed a deviation 
which w ill prevent her relying on the exceptions.

The general printed words in the contract 
Were to be construed and limited by reference to 
Particular words inserted to define the specified 
voyage : (Glynn v. Margetson, 7 Asp. Mar. Law  
Las. 367; 89 L . T . Rep. 1; (1893) A. 0 . 351, per 
Lord Herschell. at p. 355 ; Jafkes Morrison and 
Lo. Lim ited  v. Shaw, Savill, and Albion Company 
{-hrnited, 13 Asp. Mar. Law Cas. 504; 115 L . T. 
lisp. 508; (1916) 2 K . B. 783, per Swinfen Eady, 
L.J., at p. 793).

I t  seemed to his Lordship, therefore, that the 
main intent and object of the contract was a 
military one—namely, the conveyance of troops, 
c?rses, and guns, the ship having to be at the 
disposal of the authorities after leaving M e l
bourne, although her ultimate destination was 
London; that the carriage of goods of private 
Persons to London was subsidiary to and subser- 
mnt upon such m ilitary purpose; that, this being 

me construction of the contract, the actual user 
° t  the vessel was foreign to that main intent and 
Object; that under these circumstances there was 

departure from the main intent and object of 
ha contract; tfcat the calling and staying at 

mudros and Imbros was not a deviation from  
he specified voyage; and that the loss of the

jh.Ppliants’ goods was caused by the act of the 
k in g ’s enemies, and judgment must therefore be 
0r the defendants.

From that decision the suppliants now ap
pealed.

Roche, K .C. and I t .  A. W right for the 
aPpellants.
. Sir F. E . Smith (A.-G .) and G. W. Ricketts for 
lhe Crown.

■No reply was called for.

The following authorities were referred to in 
the course of the arguments :

G lyn n  v. Margetson, 7 Asp. M a r. La w  Cas. 366 ; 
69 L . T . Eep. 1 ;  (1893) A . C. 351;

James M orrison  and Go. L im ite d  v. Shaw, S a v ill,  
and A lb io n  Company L im ite d , 13 Asp. M ar. 
La w  Cas. 5 0 4 ; 115 L . T . Eep. 508 ; 11916) 
2 K .  B . 783 ;

Carriage o f Goods A c t 1904, s. 4.
Lord R e a d in g , C.J.— The suppliants are the 

holders of a bill of lading for the carriage of fifty  
bales of sheepskin in the steamship Marere. The 
bill of lading is signed by the Commonwealth 
Government of A ustra lia ; and, consequently, the 
claim which is made by the suppliants takes 
the form of a petition of right to H is Majesty the 
King. B ut the case must be decided as if  i t  were 
a case between the bill of lading holders and the 
shipowner, who has granted the bill of lading. 
The incident that i t  is the K ing  who is the 
respondent, against whom the petition of right is 
presented, has only this bearing upon the case : 
that it  makes it  necessary to consider various 
emergencies of a national character, in deter
mining what is the true extent and purpose of 
this contract.

The claim arises out of the shipment of those 
fifty bales of shipskin in this steamship, which 
left Melbourne on the 20th Aug. 1915. She went, 
apparently, to Mudros on the 30th Sept. 1915, 
having meanwhile discharged stores which she 
was carrying, and it  appears also troops, horses, 
and guns, part of the Australian Expeditionary 
Force, which was then operating in the Gallipoli 
Peninsula.

Having discharged those troops, horses, and 
guns, the vessel was ordered to Mudros ; and she 
remained at Mudros t ill the 6th Oot., when she 
went to Imbros. She remained there till the 
4th Dec. She was then ordered back to Mudros, 
where she remained t ill the 15th Jan., when she 
was ordered to sail for London; but she did not 
in fact set out on her voyage till the 16tb, on 
account of the weather.

On the 18th Jan., when a little  south of Malta, 
the vessel was attacked by a German submarine 
and she was sunk, with all her cargo, by gunfire 
from the submarine. Consequently the sup
pliants, the owners of the fifty  bales of sheepskin, 
lost their cargo, and the petition is now to recover 
the value.

The answer made by the Government is that 
the cargo was destroyed by the K in g ’s enemies. 
Of that there is no doubt; and no question arises 
for decision in this case upon that. B u t the sup
pliants say that the vessel and cargo were 
destroyed by the K ing ’s enemies after the ship
owners bad deviated from the voyage which had 
been contracted to be made with them, the cargo 
owners ; and that, consequently, the exception in  
the bill of lading concerning the K ing ’s enemies 
does not apply. There is no doubt about the 
law ; and it  does not require any further discus
sion, if  the facts warrant that answer by the cargo 
owner.

Then the Gevernment replies to that by 
asserting that this was not a deviation, because 
the Government had a right to order the vessel 
where they liked, and, apparently, to stay where 
the Government ordered her for whatever pur
pose, provided the Government really required it. 
The question for our consideration is whether in
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those circumstances the suppliant has made out 
his case.

An important fact to bear in mind is that this 
vessel was fitted up with refrigerating plant and 
space. She carried 4000 tons of meat for London, 
and waB a Bbip which was engaged in  trading  
between the Commonwealth of Australia and the 
United Kingdom carrying cargo. The Govern
ment had requisitioned the vessel for Government 
service in Aug. 1914. A fte r the 13th A pril 1915 
the Government requisitioned her by virtue of the 
Order in Council of that date being a British  
steamship with insulated space in her, and 
usually engaged in trading between the Common
wealth of Australia and the United Kingdom for 
the carriage of refrigerating produce. There
after the bill of lading dated the 14th July was 
given, which had the insulated Bpace clause 
stamped upon it.

The whole question in  the case depends upon 
the true view to be taken of the contract between 
the parties. Before dealing with it  I  w ill state 
facts which to my mind are vital to the decision 
of this case. When at Mudros the vessel started, 
by order of the Government authorities, discharg
ing the meat which had been intended for carriage 
to London. She proceeded to discharge i t  for 
some days; and then, when sent to Imbros, 
discharged meat again there for a number of 
days. A t  Imbros the rate of discharge was a 
little  swifter than at Mudros, because, no doubt, 
there were more soldiers at Imbros, as appears 
from the evidence. In  any event the rate of 
discharge was from fifty  to ninety tons per day.

Eventually, when the ship was ordered back to 
Mudros, which was on the 4th Dec., she then had 
150 tons left of the 4000 tons of meat which had 
been shipped from Melbourne for carriage to 
London. From another ship she received on 
board 150 tons or ‘200 tons of meat, which were 
kept on board the vessel in her insulated space. 
Later on again, by Government directions, she 
received 300 tons from a second vessel, which 
were in the same way put into the insulated space 
of this vessel and kept there and discharged, 
apparently, aB and when i t  was required by the 
Government for the purpose of rationing the 
troops.

Therefore we have this important fact, that, over 
and above the 150 tons that she had left in her, she 
received from the two vessels 450 to 500 tons of 
meat which were never intended for carriage to 
London; which were received, apparently, accord
ing to the evidence, in the view I  take of the fact, 
merely for the purpose of being kept there in the 
vessel as a convenient storehouse in her insulated 
space for the purpose of supplying the troops with 
meat which would be required as part of their 
rations at Mudros.

I t  is clear that she was consequently detained a 
longer period than would otherwise have been the 
case, because, in the way in which this vessel was 
being discharged for feeding the troops, i t  would 
obviously take her longer to discharge 650 tons 
than to discharge the 150 tons, which was all that 
was left of the original cargo.

The question, and to my mind the real question, 
that arises in this case is whether the Government, 
acting as the shipowner, was entitled to detain the 
ship and use her as a storehouse or warehouse 
for the keeping and preserving and issuing of 
supplies as required by the Government. In

order to determine whether there was the power 
one must have regard to the language in the 
bill of lading, and, in my judgment, to no other 
document.

The language itself of the bill of lading, which
1 do not propose to read again, is wide enough, 
either in the deviation clause, which is danse 4, 
or in the stamped clause, which is the insulated 
space clause— or i t  might be in the red ink clause 
as to insurance, but certainly in  the first— to 
cover any use which the Government might choose 
to make of this vessel at any place, if  you give the 
ordinary meaning to the language used in this 
document.

B ut i t  is quite plain and well-settled law that 
that is not the way in which such a document 
must be construed. The decision of the House of 
Lords in Olynn v. Margetson (7 Asp. Mar. Law  
Cas. 366 ; 69 L. T . Rep.' 1 ; (1893) A. C. 351) and 
in James Morrison and Co. Limited v. Shaw, 
Savill, and Albion Company Lim ited  (13 Asp. 
Mar. Law Gas. 504; 115 L . T . Rep. 508; (1916)
2 K . B. 783), in the Court of Appeal, make this 
abundantly plain— indeed, so clear that if, in  my 
judgment, there is no new principle of law 
involved in this case, there is what is often more 
difficult, the question as to the right application 
of existing principles.

In  construing the document one must have 
regard to the main object and intent of the 
contract; and the general words used must be 
lim ited in their interpretation by a regard to the 
main object and intent of the contract. Sankey, J ., 
in deciding the case, stated very clearly the prin
ciples applicable in a way which, in my judgment, 
is unexceptionable. I  adopt his statement of the 
law as advanced by him in his judgment, and I  
do not think that I  could better it. I  should 
merely be repeating the principles of law 
enunciated by him.

I  have come to the conclusion, however, that I  
must differ from him in the application of those 
principles of law. I  need scarcely say that I  do 
so very reluctantly, having regard to the learned 
judge’s knowledge and experience of commercial 
matters of this nature. I  take this view— or, at 
least, I  am prepared to take i t— for the purposes 
of the present case. The language of this contract, 
as interpreted by the light of the surrounding 
circumstances— that is to say, the war, the national 
emergencies, the requisitioning of ships, the 
presence of Australian troops in the Gallipoli 
Peninsula, the necessity of feeding those troops 
by means of sea transport, and the carriage of 
troops and stores in this ship under requisition by 
the Government— all points, in my judgment, to 
the reasonableness of the view that the Govern
ment had the right to direct the ship to proceed 
to Mudros and Imbros, notwithstanding that, in 
the strictest sense of the word and I  think under 
ordinary circumstances, that would be held to be 
a deviation.

For the purposes of this oase, however, I  assume 
that that was not a deviation, and that under the 
contract by which these goods were shipped in a 
vessel bound for London via ports subject to 
Government requirements, with the two clauses 
in tke bill of lading to which I  have already 
adverted, I  should conclude that the main object 
and intent of the contraot was to serve a m ilitary  
purpose. The learned judge has come to that 
conclusion, and I  agree with him.
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B u t i t  is iu  assuming that, because he has 
decided it, the Government has the right to use 
the vessel as a store or warehouse that I  am 
bound to differ from him. I  think the Govern
ment could use this vessel for any m ilitary  
purpose, provided always that i t  was consistent 
with the main object and intent of the contract, 
which is to carry the goods from the Common
wealth of Australia to London or a port in the 
United Kingdom.

I  should be prepared also to go very far in 
these times, and, bearing in mind the considera
tions which must affect the views of all who 
contract at the present day with the Government, 
m giving the widest possible latitude to the 
Government as to the ports at which they may 
call, or the rights which they might exercise in 
the carriage of the goods. B u t when the Govern
ment does an act which, in my judgment, is not 
consistent with the main object and intent of 
the contract— that is to say, the carriage of 
the goods to London— by keeping the ship at 
Mudros as a convenient depot from which meat 
may be served to the troops out there and not 
carried to London- the Government cannot justify  
that aption by a reference to the terms of the 
contract.

The only question with which we are concerned 
here is as to the effect of the contract. That the 
Government may be entitled to use the ship as it 
pleases, no one will dispute: W e are only dealing 
here with what the contractual rights are. I  
base my judgment upon the wording of the con
tract itself, which nowhere, by any extended 
meaning which may be given to it, gives the 
right to use the ship as a store or warehouse. I  
think all the language of the contract must be 
read subject to the main object and intent of the 
contract, which is to carry the goods from  
Australia to the United Kingdom. And the only 
words to which reference has been made which 
ate said to give the Government this wide power, 
as I  have followed the argument both of the 
Attorney- General and of M r. Ricketts, are to be 
lound in the insulated space clanse.
. F o r  that reason I  w ill just say one word about 
that clause. Reliance is placed, or seems to be 
placed, upon the right of the Government to give 
any orders or directions as to the departure, 
arrival, ports of call, stoppages, or otherwise how
soever. Those may be given by His M ajesty’s 
Government. A ll those words must be read 
subject to the main purpose of the contract. I  see 
a °  difficulty in giving fu ll effect to them in that 
” ay. I  see the greatest difficulty in extending 
tnem to mean that the Government can keep the 
ship where they like, or as long as they like, 
without regard to the voyage which she had 
undertaken to perform.

I t  has been said many times in this class of 
cases that in order to justify such a deviation 
here must be found language which clearly and 

unequivocally states the right to deviate in the con- 
iact. No such language is to be found in the 

present case. Neither can I ,  by any reasonable 
terpretation of this mercantile document, con-

1 1 ?uifc’ any parfc of ifc> as giving the right to
us® the ship as a warehouse.
i,  Y r  these reasons I  have come to the conclusion 
hat the learned judge’s judgment is wrong. I  
my desire to add that, having studied the judg- 
ent of Sankey, J. with care, I  am impressed

V o l . X IV . ,  N . S.

with this view, that in the court below the argu
ment seems to have centred round the question 
whether or not the Government could give 
directions to use the vessel for a m ilitary purpose 
without regard to the further difficulty which 
arose— assuming that to be decided in the Govern
ment’s favour— whether that m ilitary purpose 
must always be read subject to the main object 
and intent of the contract— that is, the voyage. 
I t  is only with regard to the latter that I  am 
differing from Sankey, J.

In  my view this appeal must be allowed. The 
damages are agreed, I  understand, and judgment 
will therefore be entered for the suppliants for 
the agreed amount—namely, 15431. 14s. 10d.—  
and they will have the costs here and below.

B a n k e s , L .J .— I  agree.
The question for our decision is as to the con

struction of a bill of lading. In  order to decide 
that question there are certain rules of con
struction which we must follow, and which I  think 
have been well established. I  think that the 
rules of construction may be stated thus. In  
order to ascertain what the contract between the 
parties was, fu ll effect must be given to any con
ditions which were specially inserted in  the 
document for the particular occasion ; but general 
conditions, whether in print or otherwise, must be 
read with such necessary qualifications as will 
prevent them from defeating the object and 
intention of the parties aB made m anifest by the 
document when considered as a w to le. I  think  
that that is the effect of the decisions, two of 
which have been referred to.

I t  seems to me, as I  indicated during the argu
ment, that the respective constructions whio h are 
put forward here, or must be put forward here, 
may be shortly stated thus: On the one hand, 
there is the construction the effect of which would 
be that the parties agree that the suppliants’ 
goods should be shipped on board a steamship 
which was to proceed on a voyage from Australia 
to London, but which voyage was to be subject to 
certain defined, and, i t  may be, very important, 
interruptions at the instance of the Government. 
That is one construction. The other construction 
must be that the parties agreed that the goods 
should be shipped on board a steamship which 
was not bound on a voyage to London in any 
ordinary sense of the term, using that word in  a 
mercantile sense, but on a steamship whose u lti
mate destination was London, but which, on 
her way there, was to be at the absolute disposal 
of the Government, and liable to be used for any 
purpose they thought proper.

Reading the document as a whole, and giving 
fu ll effect to the exception, I  come to the conclu
sion that the first of those two constructions is 
the one that ought to be adopted. W e are dealing 
with a document which states that the goods are 
shipped on a steamship bound for London. W e  
are dealing with a document which purports to 
be a contract in reference to “ Steam between 
Australia and Europe ” ; and we are dealing with  
a document which refers in terms, in  the excep
tions which are relied on, to deviation, which 
seems to me to be deviation from a voyage in the 
ordinary commercial sense, and something quite 
different from the entire abandonment of that 
particular voyage, and the commencement at 
some future time of a new voyage.

I
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Therefore I  come to the conclusion that, speak
ing broadly, this is a contract which has reference 
to a voyage, using that word in the ordinary 
mercantile sense, fiom  Australia to London by 
steamer; but a voyage, nevertheless, which is 
liable to very serious and grave interruptions, it  
may be, at the instance of the Government, which 
are forced upon them by the necessities of the 
time.

That being so, the only remaining question is 
to consider whether what happened to this par
ticular vessel came within one of the interruptions 
to the voyage which was sanctioned by the 
language used in the bill of lading, and to be 
construed by reference to that document as a 
whole, and interpreting i t  as I  interpret it. The 
vessel proceeded on her voyage, and she landed 
her warlike stores and troops, I  think, at 8uez, 
and she was then ordered to these two ports 
which have been mentioned.

I  do not think that i t  is necessary to decide 
either one way or the other whether ordering her 
in  that way to those ports was within or without 
the exception. B u t if  i t  is material, I  myself 
should say that certainly ordering her to those 
particular places was within the exception of the 
b ill of lading. She was kept at those two ports 
for a considerable time, and she was kept there 
while her meat cargo was, I  may call it, being 
doled out. T hat is to say, the meat was not 
delivered in the ordinary sense of delivery of a 
cargo alongside, but was doled out to the troops 
as required.

I t  is not necessary to decide whether that is or 
was permissible within the meaning of the b ill of 
lading. Speaking for myself, I  am inclined to 
th ink that i t  was. B ut there came a time when 
an entirely different operation took place, and 
that was transferring from other meat-carrying 
ships on to this ship a quantity of meat not for 
the purpose of its being carried on by this ship to 
the ultimate destination, or to some further port, 
but placed there for the mere purpose of being 
stored, and doled out when needed from time to 
time came as rations for the troops.

I  quite agree that the quantity of meat so doled 
out was not large as compared with the entire 
cargo. I t  may be said that i t  was very small, I t  
amounted to something between 300 and 400 tons. 
W e are not dealing here with quantity. Nor 
are we dealing with the time occupied in taking 
the meat on board or doling i t  out. W e are deal
ing here with a question of principle and a ques
tion of construction, because if  the Government 
were entitled to do this particular act at all they 
would be entitled to do it  to any extent. And it  
seems to me you cannot find any principle upon 
which you can lim it the extent to which they 
could make use of the vessel, if i t  is permissible 
to make use of it  in this way at all.

In  my opinion it  was not permissible to use the 
vessel for that purpose. In  order to ascertain 
whether that is so or not, of course it is necessary 
to look closely at the terms of the bill of lading. 
There are only two clauses in the bill of lading in  
which you can find any language that touches 
this particular question at all. One is clause 4 in 
the print, and the other is the stamped clause, with 
reference to the insulated space.

Clause 4 in  the print has been referred to. I t  
is in the widest possible terms, and it  includes 
authority to proceed and stay at any port, “ not

withstanding that such ports or places are out of 
or away from the customary or geographical route 
to the port of discharge hereinbefore mentioned, 
for the purpose of receiving and (or) discharging 
goods, coals, supplies, or passengers, or for any 
other purpose whatsoever.”

Taking those general words literally, the 
vessel was, of course, merely receiving goods 
when the meat was being put on board. B u t in  
my opinion those general words must receive the 
lim itation, and the necessary limitation, which 
will prevent them from defeating the object and 
intention of the parties as indicated by the docu
ment as a whole. I t  is impossible to read those 
words as an authority except to take goods on 
board in  the course of the voyage— it may 
be at some port en route, or within the limits 
of deviation— and taking goods on board there for 
the purpose of conveying them to some further 
destination. In  my opinion the words of clause 
do not assist the Crown at all.

Then we come to the words in the insulated 
space clause, and those are words which it  is not 
quite so easy to deal with, i t  seems to me. They 
shall have the liberty— that is, the ship shall have 
the liberty— “ to comply with any orders or 
directions as to departure ”— that does not apply ; 
“ arrival ’’— that does not app ly; “ routes
that does not app ly; “ ports of call ’’— that does 
not apply ; “ stoppages ’’— that does not apply. 
B ut then we come to the words “ or otherwise 
howsoever given by His M ajesty’s Government,
and so on. .

Here, again, you may say that the order to take 
the meat on board, and to keep it  until required 
as rations, and then to dole i t  out to the troops, 
was an order which came within this extremely 
wide language “ or otherwise howsoever.” I t  is 
necessary to consider whether, in the stamped 
clause, even treating i t  as equivalent to writing, 
this comes within the principle of being a general 
condition which must receive some qualification 
in  order to carry out the object and intent of the
u a - iL io a .  .

For two reasons I  say i t  does. F irst, because 
I  have come to the conclusion that this is a 
voyage contract, using that expression “ voyage ’’ 
in the ordinary sense; and, secondly, because 1 
find in the clause itself indications that the 
language cannot be employed in the way con
tended for by the Grown. That is so because 
that those orders if  complied with shall not be 
deemed a deviation the clause says, and I  think  
those words are used in the proper sense as a 
deviation from the contemplated voyage, and 
cannot be read as authorising a complete 
abandonment of the voyage, and, which is really 
what is contended for, a right to commence a
i r tJ M u  u u o .  „ „

In  my opinion, therefore, the judgment ot the 
learned judge in the court below was wrong. 1 
think that, in giving efEect to the view that he 
entertained, he did not attach sufficient import
ance to this particular point— which to my mind 
is the one and only point upon which the sup
pliants are entitled to succeed—namely, the point 
that has reference to the placing of the cargo ot 
those other ships upon this vessel for the par
ticular purpose for which they were placed

W a r r in g t o n , L .J .— I  am of the same opinion.
The particular contract which we have to
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construe is a mercantile document, being a con
tract of affreightments for the carriage of certain 
goods by ship from Melbourne to London, The 
only question that i t  is necessary to determine is 
whether, according to the construction of this 
particular contract, the shipowners— in the pre
sent case the Government— were at liberty to use 
the ship for a purpose, foreign to her employment 
as a means for the carriage of goods.

I t  is quite unnecessary for me to read again the 
bill of lading, or to repeat the facts in detail. I  
should be prepared to hold, and I  w ill assume for 
the purposes of this judgment, that, under the 
very wide terms of this particular contract, the 
direction of the ship to Mudros and Imbros—  
although those places are far away from any 
ordinary geographical route from Melbourne to 
London— was not a deviation such as to amount 
to a breach of the contract on the part of the 
shipowner. And, so far as I  am personally con
cerned, I  am prepared to hold, and I  will assume, 
that the mode in which the cargo of meat was 
discharged— that is to say, by doling i t  out as 
required by the troops at those two places— was 
also within the terms of the contract.

B ut then th9 Government, who were the owners 
of the ship for the time being, did this further : 
They used the ship at Mudros for the purpose of 
placing upon her a quantity of meat taken from 
other meat-carrying ships; and they did so not 
for the purpose of conveying that meat by sea 
from one place to another, but for the purpose of 
supplying the troops at Mudros. In  other words, 
they used her not as a carrying ship, but as a 
store ship or warehouse. That is a purpose 
which I  have described above as being foreign to 
her employment for the purpose of the carriage 
of goods.

Is  her use for that purpose within this parti
cular contract ? I  need not read the words again. 
There are only two clauses which are relied upon 
as having^ that effect. The first is the fourth 
clause, which in general terms gives liberty to 
proceed and stay at ports in any order and rota
tion, and so forth, “ for the purposes of receiving 
and (or) discharging goods,” “ or for any other 
purpose whatsoever.”

In  my judgment that is entirely consistent 
with the idea that the purpose for which the ship 
is to stay a t a port or place shall be connected 
with the voyage; not for some other purpose 
outside the voyage altogether. So also with 
regard to the insulated space clause, which is 
also in general terms, conferring upon the 
ship liberty to comply with any orders as to, 
amongst other things, stoppages, “ or other
wise howsoever,” given by one of H is M ajesty’s 
officers.

That, again, is in general term s; and I  think  
that both these clauses have to be considered 
With such limitations as are necessary in order 
not to render them inconsistent with the main 
object of the contract which has to be construed. 
In  my opinion, if we were to give those clauses 
the effect which the Crown asks us to give them, 
We should be giving them an effect which would 
”e inconsistent with what seems to me to be the 
main object of this adventure, namely, a voyage 
subject, no doubt, in  this particular case, to 
I ery special powers of deviation, and even to 
interruption, but still a voyage from one port 
•*> another.

[K.B. Div.

For these reasons, I  think that the judgment 
of the learned judge in the court below was 
wrong, and ought to be reversed.

Appeal allowed.
Solicitors for the appellants, Parker, Garrett, 

and Co.
Solicitor for the Crown, Solicitor to the 

Treasury.
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T h o m as  Sm a il e s  a n d  Son  v. E v a n s  a n d  
R e id  L im it e d , (a)

Shipping —  Charter-party —  H ire  —  Cessation of 
hire while vessel damaged— Payment of hire to 
be resumed when vessel in  “ an efficient state to 
resume her service.”

A charter-party provided that “ In  the event of 
loss of time from  . . . damage preventing 
the working of the vessel fo r more than twenty- 
four running hours, the payment of hire shall 
cease until she be again in  an efficient state to 
resume her service.”

The chartered vessel, having loaded some of her 
cargo, was proceeding to another loading place, 
when she went aground. She discharged part of 
the cargo on board and was got off seriously 
damaged. After discharging more of her cargo 
at another place, she proceeded to a port of 
refuge, where the necessary repairs were effected. 
She left dock: on the \Sth Oct., and proceeded to 
reload the cargo at the places where it  had been 
discharged, and completed the reloading on the 
30 th Oct.

Held, that the vessel was “ in  an efficient state to 
resume her service ” when the repairs were com
pleted, and that the hire became payable again 
from  the time when the repairs were completed, 
and not from the time when the discharged cargo 
was reloaded.

A w a r d  stated by a rb itra to rs  in  the  fo rm  o f a 
special case.

By a charter-party dated the 30th July 1915 
made between Thomas Smailes and Son, W hitby  
(hereinafter called “ the owners ”), and Evans and 
Reid Lim ited, Cardiff (hereinafter called “ the 
charterers ”), the owners chartered the steamship 
Carisbrook to the charterers on time charter for 
two round voyages from the United Kingdom to 
Newfoundland, Northern States of America or 
G ulf of Mexico, and back to the United Kingdom. 
The charter-party contained (inter alia) the 
following clauses: “ That the charterers shall 
provide and pay for all the coals, fuel, port 
charges . . ; “ that the charterers shall pay
for the use and hire of the said vessel at the rate 
of 40001. per calendar month, commencing on and 
from the time of her delivery in the Mersey, and 
at and after the same rate for any part of a 
month, hire to continue from the time specified 
for commencing the charter until her redelivery 
to owners . . .  at a coal port on the west

1«) Reported l>y W . V. Ba i l , Esq., Barrister-at-Law ,

T h o m a s  Sm a il e s  a n d  Son  v. E v a n s  a n d  R e id  L im it e d .
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coast of United Kingdom ” ; “ that in  the event 
of loss of time from deficiency of men or stores, 
breakdown of machinery, or damage preventing 
the working of the vessel for more than twenty- 
four running hours, the payment of hire shall 
cease until she be again in an efficient state to 
resume her service; but should the vessel be 
driven into port or to anchorage by stress of 
weather or from any accident to the cargo, such 
detention or loss of time shall be at the charterers’ 
risk and expense.” The charter-party also con
tained an arbitration clause.

The Carisbrook was duly delivered to the 
charterers and proceeded on her first voyage to 
load a cargo of timber at ports in Newfoundland. 
A fte r she had loaded a considerable portion of 
her cargo, and while proceeding from one loading 
place to another, Bhe went aground in L ittle  Bay 
at 3,55 p.m. on the 13th Sept. 1915, and although, 
after discharge of a portion of the cargo, she 
was eventually got off, i t  was found that she was 
seriously damaged in the bottom, and the master 
therefore decided to discharge a further portion 
of the cargo so as to bring the vessel on an even 
keel in order that he might proceed to St. John s, 
Newfoundland, which was the nearest port of 
refuge where the necessary repairs could be 
effected. The steamship accordingly proceeded 
to North W est Arm , about twenty miles distant, 
where a further portion of the cargo was dis
charged, and she then proceeded to St. John’s, 
where she was dry docked and the necessary 
temporary repairs effected. Those repairs were 
completed at 11 a.m. on the 18th Oct., and she 
then proceeded from the dry dock to a coaling 
berth to take in bunker coal. She finished taking 
in  bunker coals at 10,30 p.m. on the 19th Oct., 
and on the 20th Oct., at 6.30 a.m., she left 
St. John’s and proceeded back to North West Arm, 
where she arrived at 9.45 p.m. on the 20th Oct. The 
reloading of the cargo which had been discharged 
there was commenced at 7 a.m. on the 23rd Oct. 
and completed at 4.45 p.m. on the 26th Oct. A t  
6.45 a.m. on the 27th Oct. she proceeded to L ittle  
Bay to load the other portion of the discharged 
cargo. She arrived there and commenced to 
reload that cargo at 11.15 a.m. on the same day. 
The reloading of the whole of the discharged cargo 
waB completed at 8.30 a.m. on the 30th Oct._

Disputes having arisen between the parties as 
to the time during which the vessel was off hire, 
the mattev was referred to arbitration.

The owners contended that the ve sel was 
efficient for all purposes at 11 a.m. on the 18th 
Oct., when the temporary repairs were finished 
and the vessel came out of dry dock; that the 
reloading of the cargo was not part of the work 
of making the ship efficient, and that therefore 
the hire was payable during the time the reload
ing was taking pi Ace; and that the payment of 
hire only ceased from 3 55 p.m. on the 13th Sept, 
(when the vessel went aground) until 11 a.m. on 
the 18 th Oct.

The charterers contended that after the 
stranding hire ceased to be payable until the 
discharged cargo was reloaded, as upon the true 
construction of the charter-party the vessel was 
not in an efficient state to resume her service 
until the discharged cargo had been so loaded.

The arbitrators held and decided (Subject to 
the opinion of the court) that hire ceased to be 
payable respectively from 3.55 p.m. on the

13 th Sept. 1915, when the accident took place, 
until 11 a.m. on the 18th Oct., when the tempo
rary repairs were completed, from 9'4-5 p.m. on 
the 21st Oct., when the vessel arrived at North  
WeBt Arm , until 4.45 p.m. on the 26th Oct., when 
the cargo discharged there had been re-loaded, 
and from 11.15 a.m. on the 27th Oct., when she 
arrived at L ittle  Bay, where the other portion of 
the cargo had been discharged, until 8.30 a.m. on 
the 30th Oct., when the reloading of that cargo 
was completed, and they awarded accordingly.

The question for the opinion of the Court was 
whether the arbitrators’ decision was correct.

T. W. H . Inskip, K.O. and W. N . Raeburn for 
the shipowners.

D . 0 . Leek, K .O . and R. A. Wright for the 
charterers.

Reference was made to 
Hogarth v. Miller, 7 Asp. Mar. Law. Cas. 1;

64 L. T. Rep. 2 0 5 ; (1891) A. C. 48 ;
Vogemann v. Zanz ibar S team ship Company, 7 Com.

Cas. 254.
B a il h a c h h , J. [after stating the facts, con

tinued :]— I  have been referred to two authorities 
as assisting me somewhat in the construction 
of this clause of the charter - party —  Hogarth 
v. MiUer (7 Asp. Mar. Law Oas. 1 ; 64 L . T. 
Rep. 205; (1891) A . C. 48) and Vogemann v. 
Zanzibar Steamship Company (7 Com. Oas. 254). 
In  Hogarth v. M iller, where the clause in the 
charter-party was practically identical with this 
clause, the facts were th a t during the vessel’s 
voyage her high-pressure engine broke down, and 
she had to be towed, although she assisted the 
towage to some extent by means of her low- 
pressure engine. On arrival at the port of dis
charge her cargo was discharged, the vessel’s 
steam winches and machinery being efficient for 
that purpose. The question was whether she was 
on hire during these periods. The House of 
Lords held that she was not in an efficient Btate 
to resume her service while i t  was necessary for 
her to go from one place to another and she was 
unable to do so by her own unaided power; but 
they also held that when she reached port where 
all that had to be done was to discharge her cargo 
hire again became payable as the discharge could 
be effected as efficiently from her as from the 
most seaworthy vessel. I t  is clear from that 
decision that in deciding whether a ship is 
“ efficient ” within the meaning of a clause one 
has to consider the particular service like the one 
in this charter-party which she has to render at 
the given time. I f  Bhe is capable of rendering 
the service which Bhe is required to render then 
and there, she is “ efficient ” for that purpose. 
Hogarth v. M ille r  (sup ), however, has no parti
cular bearing upon the point which I  have to 
decide.

Vogemann v. Zanzibar Steamship Company 
(sup.) has a much closer bearing upon it. There 
the question, as stated by Collins, M .R , was 
“ whether the charterer is relieved from paying 
for the hire of the ship during the time which 
elapsed between her sailing from Queenstown 
after repairing and her arrival at the place 
where the accident, which necessitated the repairs, 
took place.” The vessel had met with an acci
dent and was compelled to put back for repair® 
which took some time to effect. D uring that 
period she was off hire. A fte r the repairs were
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completed it  took the vessel some time to get 
back to the place where the accident had hap
pened, and the question was whether she was o£E 
hire t ill she reached that place. The Court of 
Appeal held that she was not off hire. The words 
of the clause were not quite the same as those 
I  have now to construe; they were as follows : 

That in the event of loss of time from  
deficiency of men or stores, breakdown, or 
damage of machinery or damage to rudder 
or propeller, grounding, but not in river, deten
tion by average accidents to ship or cargo, or by 
other canoe preventing fu ll working of the vessel 
(loading and (or) discharging cargo), the payment 
of hire shall cease for the time exceeding twenty- 
four hours thereby lost.” In  this case the clause 
does not excuse the payment of hire during time 
lost by damage “ preventing the fu ll working of 
the vessel ” ; i t  says that hire is not payable 
‘ until she be again in an efficient state to resume 

her service.” Vogemann v. Zanzibar Steamship 
Company (sup.) is not so strong against the con
tention of the present charterers as at first I  
thought i t  to be, for, as M r. Leek has pointed out. 
it  is one thing to say that a vessel is “ in fu ll 
■working order ” and another thing to say that 
she is “ in an efficient state to resume her service.” 
In  this case the vessel was, as a vessel, 
Undoubtedly in an efficient state at 11 a.m. on the 
18th Oct., that is to say, she had had her temporary 
repairs completed, and was ready to sail the seas 
us a seaworthy ship. B u t was she in an efficient 
state “ to resume her service ” P M r. Leek 
contended that until the cargo was reloaded she 
was not. I  do not agree. I  th ink she resumed 

• serv'ce from the moment she was in an 
efficient state so to do. I t  is quite true that there 
was time lost by the accident until 8.30 a.m. on 
the 30th Oct., and if  the clause had said that hire 
should not be payable during “ all time lost in con
sequence of an accident ” M r. Leek’s contention 
Would, I  think, have been correct. B ut that is not 
the language employed. The clause which I  am 
ponstruing does not give the charterers a complete 
indemnity in respect of time lost under circum
stances that occurred in  this case. The conten
tion of the owners is, in my opinion, right, and the 
award must be varied in accordance with the view 
1 have expressed. . ,

Award varied.
Solicitors for the owners, Botterell and Roche. 
Solicitors for the charterers, Winn-Jones and 

Co., for F . Vaughan, Cardiff.

p r o b a t e , d i v o r c e , a n d  a d m i r a l t y
D IV IS IO N .

P R I Z E  C O U R T .

Jan. 29 and Feb. 21,1917.
(Before Sir S. T. E v a n s , President.)

T h e  E14. (a)
Prize Court— Prize bounty— “ Armed ship ” r— 

Troopship— Calculation of bounty— Principles 
to be applied—Naval Prize Act 1864 (27 & 28 
Viet. c. 15), s. 42— Order in  Council of the 
2nd March 1915.

Py the combined effect of sect. 42 of the Naval 
Prize Act 1864 (27 & 28 Viet. c. 25) and the
(o ' Reported by 1. A. Sla t b b , Eaq., Borri»ter-»t-E»w.

Order in  Council dated the 2nd March  1915, a 
prize bounty is payable amongst such of the 
officers and men of H is Majesty’s warships as 
are actually present at the tailing or destroying 
of any “ armed ship ” of the enemy, calculated 
at the rate of 51. fo r each person on board the 
enemy’8 ship at the beginning of the engagement. 

A submarine belonging to the British navy sank 
(inter alia) an enemy troopship which carried 
troops, field guns fo r use after the landing of the 
troops, a few light guns, and a quantity of rifles, 
and a claim was made on behalf of the officers 
and crew of the submarine that they were 
entitled to an award of a prize bounty calcu
lated at the rate of 51. per head according to the 
number'fif the troops on board and the number of 
the crew of the troopship, on the ground that the 
troopship was an “ armed ship ” within the 
meaning of sect. 42 of the Naval Prize Act 1864. 

Held, that the expression “ armed ship ” meant a 
fighting unit of the fleet of the enemy— that is, a 
ship commissioned and armed fo r offensive action 
in  a naval engagement— and that the fact that 
a troopship carried a few light guns and field 
guns in addition to troops armed with rifles did 
not make her an “ armed ship ” within the 
meaning of the section so as to entitle the officers 
and crew to the benefit of prize bounty under the 
Act of 1864.

T h is  was a motion on behalf of Commander 
Edward Courtney Boyle, V .C ., and the officers and 
ship’s company of H is Majesty’s submarine I? 14, 
for a declaration that they were entitled to 
prize bounty in respect of the destruction of two 
Turkish vessels, a gunboat and a transport, in the 
Sea of Marmora in M ay 1915.

According to the official report, dated the 
23rd M ay 1915, i f  appeared that the E14, amongst 
other exploits, sank a Turkish gunboat— name 
unknown— the complement of which was believed 
to be not fewer than seventy-five persons, and 
a large Turkish transport, the Gul Djemal, 
which carried a large number of troops. In  
addition to the troops there were six field 
guns on board and several thousand rifles. I t  
was also stated that the Turkish troopships 
were usually armed with a certain number of 
light six-pounder guns. W hilst there was no 
dispute as to the prize bounty in  respect of 
the gunboat, i t  was contended on behalf of the 
Crown, against the contention of Commander 
Boyle, V .C ., that the Turkish troopship was 
not an “ armed ship ” within the meaning of 
sect. 42 of the Naval Prize Act 1864 and the Order 
in Council made thereunder.

By sect. 42 of the Naval Prize Act 1864 
(27 & 28 V iet. c. 25), it  is provided :

I f  in  re la tion  to  any w ar H e r M a je s ty  is  pleased to 
declare by  P roclam ation o r O rder in  Council her in te n tion  
to  g ran t prize bounty to  the  offioers and crews o f her 
ships o f w ar, then such o f the officers and orew of any 
o f H e r M a jesty ’s ships o f w ar as are a c tu a lly  present a t 
the ta k in g  o r destroying of any armed Ship o f any o f 
H e r M a jesty ’s enemies sha ll be en title d  to  have d is
tr ib u te d  among them  as prize bounty a sum calculated 
a t the ra te  o f five pounds fo r  each person on board the 
enemy’s ship a t the beginning of the action.

An Order in Council was made under the above 
section dated the 2nd March 1915.

Roche, K .C . and Commander Maxwell Anderson, 
R .N ., in support of the motion.

J. G. Pease for the Procurator-General.
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The following cases were cited in the comae of 
the argument :

Several D u tch  Schuyts, 6 Ch. .Rob. 48 j
The S an Joseph, 6 Ch. Rob. 331 ;
L a  Lune, 1 Hagg, A dm . 210.

Cur. adv. vu.lt.

Feb. 21.— The P r e s id e n t .— This motion for 
prize bounty is made on behalf of Commander 
Edward Courtney Boyle, V .Q ., and the officers 
and ship’s company of H is M ajesty’s submarine 
E14. I t  concerns two enemy vessels sunk by the 
submarine in the Sea of Marmora, in M ay 1915. 
One was a Turkish gunboat and the other a large 
Turkish transport vessel. As to the former, I  
find that she had seventy-five men on board at 
the time of her destruction, and that the sub
marine was the only vessel present at the destruc
tion. I  therefore declare that the sum of 3751. 
is payable as prize bounty to the commander, 
officers, and crew of the submarine E14.

As to the other vessel, different and important 
questions arise. The first is whether she was an 
enemy armed ship in respect of which any prize 
bounty at all is payable. The other is whether, 
i f  bounty is payable, i t  is to be calculated accord
ing to the number of the crew of the ship or 
according to the total number of persons on 
board. The crew consisted of 200. I f  that were 
the determining factor, the prize bounty would 
be 10001. In  addition to the crew the transport 
carried 6000 Turkish troops. I f  the total number 
of persons on board were the determining factor, 
the prize bounty would amount to 31,0001.

B u t the first question to consider is the 
character of the destroyed ship, and whether it 
answers the description of “ an armed ship ” of 
the enemy within the meaning of sect, 42 of the 
Naval Prize Act of 1864, which is the enactment 
now governing the grant of prize money. Counsel 
for the Crown contended that she was not.

I t  is interesting and not uninstructive to trace 
shortly the history and the development of the 
granting of prize bounty, or “  head money ” as it 
was called in olden times. By two ordinances in 
the time of the Commonwealth (the 22nd Eeb. 
and the 17th A pril 1649) it  was ordained that a 
bounty should be given for sinking, firing, or 
destroying any of the revolted ships or of any 
other fleet that should fight against the Common
wealth. I f  the ship destroyed was an admiral’s 
ship, the bounty was to be 201. for each piece of 
ordnance on the ship ; if a vice-admiral’s 161.; if a 
rear-admiral’s 121. ; and if  i t  was any other ship 
of war 101. was to be allowed for each gun on the 
ship.

By an Act passed in the fourth year of W illiam  
and M ary a bounty of 101. for every piece of 
ordnance upon a taken, sunken, fired, or destroyed 
ship of war was given.

B y sect. 8 of the statute 6 Anne, c. 13, which 
dealt with prize, i t  was enacted that where a ship 
of war or a privateer of the enemy was taken in 
action by any of H er M ajesty’s ships of war a 
sum should be paid to the officers and men who 
should have been actually on board the ship 
taking the enemy ship of 51. for every man living 
on board the enemy ship so taken at the beginning 
of the engagement. There followed two Acte of 
the reign of George I I I .  (43 Geo. 3, c. 165, and 
45 Geo. 3, c. 72) by which it  was enacted that a 
bounty of 51. for every man who was living on

board should be paid for the taking, sinking, 
burning, or otherwise destroying an armed ship of 
the enemy.

In  the time of the Crimean W ar, by the statute 
17 & 18 Viet, c, 18, it  was provided that a bounty 
of 51. should be given for every person who was 
living on board any enemy ship of war at the 
beginning of the engagement.

Then oame the provisions in sect. 42 of the 
Naval Prize A ct 1864, already referred to, which 
is the Act now in  force dealing with the matter, 
which gives bounty for the destruction of armed 
ships of the enemy.

I t  w ill be observed that in former times the 
amount of prize bounty or head money was calcu
lated on the basis of the number of guns the 
enemy vessel carried, and, later, on the basis of 
the number of men on board. In  olden days, of 
course, the number of guns carried was large in  
proportion to the number of men. In  modern 
times the number of guns is very smali in com
parison with and in  proportion to the men 
required for the equipment of the fighting 
vessels.

The character and the description of the Out 
Djemal, the destroyed vessel in the present case, 
were given in an affidavit of Commander Boyle, 
exhibiting a report of Lieutenant Slade, and by 
Lieutanant-Commander Bagotof the Intelligence 
Division of the Adm iralty W ar Staff, who was 
called as a witness. I t  was afterwards supple
mented by an affidavit of Vice-Adm iral Sir 
A rthur Limpus. She appears to have been a 
fleet-auxiliary, designated as a troop transport, 
manned by naval ratings, and commanded by 
officers of the Turkish Navy. There was no 
evidence of whether or how she was armed. But 
it  was said that such auxiliaries were usually 
armed with about four light six-pounder guns. 
Reliance was also placed on the fact that when 
the vessel was destroyed she carried 6000 enemy 
troops with rifles and six field guns (75 m.m. 
Krupps). No evidence was given as to whether 
these were placed in the holds or on deck.

Now, was she an armed ship within the meaning 
of the enactment referred to ? That she was a 
fleet-auxiliary does not constitute her an armed 
ship. Besides troopships, there are other such 
auxiliaries, e g., colliers or oil ships and hospital 
ships, which ciearly do not answer that descrip
tion. In  my opinion, if  i t  were proved that she 
carried a few light guns that would not constitute 
her an armed ship, any more than a merchant 
vessel armed for self-defence; nor would the fact 
that she carried troops armed with rifles and some 
field guns and other ammunition intended to be 
used after the landing of the troops.

Sect. 42 of the Prize A ct refers to the number 
of men on board the enemy ship “ at the beginning 
of the engagement.” So, indeed, did sect. 8 of the 
Act of Queen Anne. This does not mean that 
there must be an actual fight, for the enemy ship 
may be made to surrender by the presence of a 
superior force. B ut the words throw some light 
on the meaning which ought to be given to the 
expression “ armed ship.” I t  was decided in the 
Several Dutch Schuyts (ubi sup.) that the enemy 
vessel must be armed and commissioned to act 
offensively.

In  my view, an “ armed ship ” within the mean
ing of the section to be construed is a fighting 
unit of the fleet, a ship commissioned and armed
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for the purpose of offensive action in a naval 
engagement. I t  has not been shown that the 
transport in question was such a ship.

The dazzling, daring, and intrepid courage of 
Commander Boyle and his oomrades in their 
entrance and operations in the Sea of Marmora 
excited general wonder and admiration, and were 
recognised by H is Majesty the K ing  and by the 
heads of other allied States. B u t in dealing with 
the application for prize money, I  must prooeed 
in  accordance with what I  conoeive to be the law 
which has to be administered; and for the reasons 
stated my decision is that this application for 
prize bounty fails, and must be disallowed. I t  
is just possible, however, that at some future time 
further evidence may be procured as to the alleged 
armament of the vessel. I  do not anticipate that 
i t  will. B u t in order to safeguard any possible 
rights of these brave offioers and sailors in dis
allowing the present application, I  do so without 
prejudice to any further application they may be 
advised to make upon any further evidence that 
may be forthcoming.

Solicitors for the applicants, Botterell and 
Boche, for Holt and Go., Navy Agents.

Solicitor for the Crown, Treasury Solicitor.

April 23 and 30,1917.
(Before Sir S. T . E v a n s , President.)

Be T h e  Su r r e n d e r  of  T s in g t a u — Cl a im s  of  
H.M .S. T r iu m p h  a n d  H.M .S . U s e . (a)

Prize Court —  Prize bounty —  Operations against 
enemy fort —  Joint operations —  Land and sea 
forces— Destruction of enemy ships— Naval Prize 
Act 1864 (27 tfc 28 Viet. c. 25), s. 42— Order in 
Council of the 2nd March, 1915.

By the combined effect of sect. 42 of the Naval Prize 
Act 1864 (27 cfc 28 Viet. c. 25) and the Order in 
Council of the 2nd March 1915, a prize bounty is 
payable amongst such of the officers and men of 
His Majesty’s warships as are actually present at 
the talcing or destroying of any armed ship of the 
enemy, calculated at the rate of 51. for each person 
on board the enemy’s ship at the beginning of the 
engagement.

During the months of September, October, and 
November 1914 the German fort of Tsingtau was 
besieged by the British and the Japanese, and in 
the operations the land forces as well as the sea 
forces ol the Allies tool; part. In  the harbour of 
Tsingtau there were several German men-of-war 
and one Austrian cruiser. The whole of these 
were destroyed by the Allies during the siege or by 
their own crews prior to the surrender of the 
fortress on the fth of Nov. 1914, I t  was com
puted that there were 1200 persons on board the 
enemy vessels, and a claim was made by the 
officers and crew of the two British men-of-war 
which took part in the siege for a sum of 60001. 
as prize bounty under the terms of the Naval 
Prize Act 1864 and the Order in Council of 1915.

Held, that as the destruction of the enemy vessels 
was not brought about by naval action alone, but 
was the result of the joint operations of land and 
sea forces, no prize bounty was payable.

T h is  was a motion on behalf of the commanders, 
officers, and ships’ companies of H .M .S. Triumph 
and H .M .S . Usk for a declaration that they were, 
entitled to a prize bounty amounting to 60001. for 
having been present at the destruction of the 
Austrian cruiser Kaiserin Elizabeth, and the 
German gunboats litis , Jaguar, Tiger, Luchs, and 
Cormoran, and the German torpedo-boat destroyer 
Taku, during the siege of and the surrender of the 
German fortress of Tsingtau.

Prom the affidavit of Commodore Maurice 
Swynfen Fitzmaurice, C M.G., i t  appeared that on 
the 14th Sept. 1914 the Triumph, which was then 
under his command and stationed at W ei-hai- 
wei, received instructions to join the Japanese 
Navy forthwith, and the Trium ph  and the Usk 
(Commander W . G. Maxwell), which was also at 
Wei-hai-wei, at once proceeded to Tsingtau and 
joined the Japanese naval forces there, which 
were under the command of V ice-Adm iral Kato. 
The Triumph and the Usk were the only British  
warships operating before Tsingtau, and through
out the operations which culminated in the fa ll of 
that fortress these warships conformed to the 
movements of the Japanese fleet and took part in  
all the naval services. The operations were 
carried out by the naval and m ilitary forces of 
Great Brita in  and Japan during the months of 
September, October, and November 1914, until 
the fortress surrendered on the 7th Nov. 1914.

The naval operations consisted in the enforce
ment of a rigorous blockade and in the bombard
ment of the forts and the naval forces of the 
enemy. Upon several occasions the enemy ships 
were directing an enfilading fire on the land 
forces, and in consequence various attempts were 
made to destroy these vessels, which, if  not then 
destroyed, were hit. The enemy ships which were 
lying in the harbour at Tsingtau, and which are 
enumerated above, were not visible from seaward, 
and consequently it  was not possible to observe 
the fa ll of the shells from the bombarding vessels ; 
but upon several occasions during the course of 
the operations the allied shore observation station 
reported that a ship in the harbour had been blown 
up and sunk. On the 3rd Nov. 1914, the Kaiserin  
Elizabeth was blown up and sunk off Chi Po San, 
and on the 7th Nov. 1914, the day upon which 
the fortress surrendered, i t  was ascertained that 
the remaining six enemy ships had also been 
sunk.

There was no definite information as to whether 
the enemy ships were sunk by the gunfire of the 
attacking naval forces, but it was assumed that if  
the ships were not so sunk they were destroyed by 
their own crews when it  was realised that they had 
no longer any chance of escape. A ll the papers 
and notes concerning the operations at Tsingtau 
were lost when the Triumph foundered in the 
Dardanelles on the 25th M ay 1915.

From the German official casualty list i t  appear
ed that the crews of the five gunboats consisted of 
140 men each—that is, 700 in all. The crew of 
the Taku was estimated at sixty persons, whilst 
that of the Austrian cruiser was 440. This made a 
total of 1200 persons for the purpose of calcula
tion of the prize bounty at the rate of 51. per 
head.

I t  was agreed that the grant of prize bounty 
was peculiar to this country, and that therefore 
the co-operation of the Japanese forces at Tsingtau 
did not in any way affect the question at issue—(«) Beported by J. A . Sl a t e b , Eaq., Barrister-at-Law.
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namely, whether the officers and crews of the 
Trium ph  and the Ush were entitled to prize 
bounty under the special circumstances of the 
case, the operations against Tsingtau not having 
been exclusively of a naval character.

By sect. 42 of the Is aval Prize Act 1864 (27 & 28 
Yict. c. 25) i t  is provided :

I f  in  re la tion  to  any w a r H e r M a je s ty  is  pleased to  
deolare by p roclam ation or O rder in  Council her in te n 
t io n  to  g ran t prize boun ty  to  the  officers and crews of 
her ships o f w ar, then  such o f the  officers and crew of 
any o f H e r M a jesty ’s ships o f w ar as are a c tu a lly  present 
a t the ta k in g  o r destroy ing o f any armed ship o f any o f 
H e r M a jesty ’s enemies sha ll be en titled  to  have dis
tr ib u te d  among them  as prize boun ty  a sum oaloulated 
a t the ra te  o f five pounds fo r each person on board the 
enemy’B ship a t the beginning o f the action.

A n  Order in Council was made under the above 
section dated the 2nd March 1915.

Commander Maxwell Anderson, R .N ., in support 
of the motion.— There were two points raised in 
the present case. The first was what constituted 
conjoint operations, and the second was whether 
the jo int operation of m ilitary and naval forces 
destroyed the claim to prize bounty, as i t  was 
admitted that prize bounty was a purely naval 
award. This matter had been discussed in 1818 
in the case of L a  Bellorte (Boscoe’s English Prize 
Cases, vol. 2, 227; 2 Dods. 343). That case was 
decided under a section of the statute then in force 
as to prize bounty or “ head money ”— namely, 
45 Geo. 3, c. 72, sect. 5. Then Sir W illiam  Scott 
held that prize bounty , was not distributable to 
officers and crews of H is M ajesty’s navy after 
conjoint naval and m ilitary operations. But, 
however correct such a conclusion might be under 
the circumstances prevailing a century ago, 
different considerations obtained at the present 
time. L a  Bellone was one of several ships captured 
at the taking of the island of Mauritius. The 
Government paid prize bounty in respect of some 
of the ships taken, but as some doubt arose as to 
the legality of the payment, the case of La Bellone 
was specially referred to the court for an authori
tative decision. In  those days there was ample 
reason why the naval claim Bhould be destroyed 
when soldiers were on the scene, because when a 
conjoint expedition set out and arrived at its 
objective and troops had been landed, it  was the 
common practice for the naval contingent to join 
up with the m ilitary forces under the leadership 
of the m ilitary officer in command. There was 
then a common enterprise under one officer. I t  
was to be recollected that a century ago there were 
only sailing ships in the navy. Sailing ships could 
not come and go at will, and when a fortress 
surrendered it  was quite possible for soldiers to 
pull off in boats and capture enemy ships. There 
was a case or record in which a man-of-war had 
been captured by cavalry who had ridden across 
tne ice. B u t the application of steam to vessels 
had completely altered matters. In  the present 
instance the enemy vessels were prevented from  
going to sea by the naval contingent alone. The 
m ilitary forces were quite incapable of doing any
thing in this respect. The court should hold, 
therefore, that the enemy ships were destroyed 
by the naval forces alone, and that the claim to 
the prize bounty was made out. I t  was imma
terial whether the enemy vessels were actually

destroyed by gunfire or were blown up by their 
own brews when it  was recognised that there was 
no chance of escape. There was no conjoint 
expedition in the present case, and as that was 
the sole ground upon which the claim could be 
defeated, the applicants were entitled to the 
amount claimed. H e cited

B anda and K irw ee Booty Case, 14 L . T . Eep. 2 9 3 ;
L . Eep. 1 A . &  E . 109.

Pearce Higgins for the Procurator-General.—  
The sole question waB one of law, whether in the 
circumstances prize bounty was payable under 
the statute in force—namely, the Naval Prize A ct 
1864. I t  had been held in the case of La Bellone 
{uhi sup.) that where there was a conjoint opera
tion no prize bounty was distributable. That 
decision waB under an Act of 1805 (45 Geo. 3, 
c. 72), but the wording of sect. 5 of that Act was 
very similar to the wording of sect. 42 of the 
Naval Prize Act 1864, and the decision should be 
followed. There was no other case in this 
country which dealt with the point, but the 
decision had been followed in the United States 
in  the ease of Dewey v. United States (178 U . S. 
Bep. 510). That the operations against Tsingtau 
were both m ilitary and naval could not be 
doubted after a perusal of the official account 
issued by the Japanese Adm iralty. I t  was for 
the court to say whether under the cireumstanoes 
prize bounty should be paid. The Crown simply 
desired a decision upon the question.

Commander Maxwell Anderson in  reply.
Cur. adv. vult.

A p ril 30.— The P r e s id e n t .— In  the early 
period of the war the German fortress of Tsing
tau was besieged, bombarded, and reduced by 
jo int operations on land and by sea of Japanese 
and British m ilitary and naval forces.

The land forces of Japan were under the com
mand of Lieutenant-General Kamio as Com- 
mander-in-Chief. Those of Great Brita in  
consisted of the 2nd Batt. South Wales 
Borderers and the 36th Sikhs, of the Indian  
Arm y, under the command of Brigadier-General 
Barnardiston. The Japanese naval forces were 
the first and second Japanese fleets commanded 
by Vice-Adm iral Tomasobaroh Kato  and Adm iral 
Kato respectively. The British ships of war 
which assisted in the operations were H .M . battle
ship Trium ph  and H .M . destroyer Usk, of which 
Commodore FitzMaurice and Lieutenant-Com
mander Maxwell were respectively in com
mand.

The siege ended in the surrender en bloc of the 
fortress, which the German Emperor described 
as “ the review ground of German K u ltu r created 
by many years’ work.” D uring the siege the 
Austrian cruiser Kaiserin Elizabeth and the 
German gunboats litis , Jaguar, Tiger, Luchs, 
and Cormoran, and the German torpedo-boat 
destroyer Tahu sheltered in  the harbour of 
Tsingtau. There they were completely blockaded. 
Before the surrender they were all destroyed and 
sunk. They were fired upon from land and sea; 
but there is no adequate evidence to show whether 
they were ultimately sunk by Japanese or by 
British forces, or by the action of their own 
officers preceding the surrender. The legal 
position of the present claim, however, is not 
affected by that circumstance.



MARITIME LAW CASES. 6 5

P b iz h  Ct .] T h e  K im  (P a r t  e x  Ca b g o ). [P b iv . C o.

The number of persona on board these enemy 
ships in all was 1200. The claim now before the 
court is made on behalf of the commanders, 
officers, and crews of the Triumph, and Usk for 
6000Z. as prize bounty at the rate of 51. per head 
of the men on the enemy ships. The question 
arising for decision is whether in the circum
stances any prize bounty is payable. This depends 
upon the proper application of the enactment now 
in force dealing with this subject, which is sect, 42 
of the Naval Prize Act 1864.

I  stated generally the history of the grant of 
prize bounty (or “ head money,” as it  was for
merly called) in the case of The 1514 (14 Asp. 
Mar. Law Cas. 61; 116 L . T. Rep. 192; (1917) 
P. 85). I t  is necessary to distinguish clearly 
between prize ships or cargoes and prize 
bounty. “ Prize ” is property captured or seized 
by commissioned or authorised captors at sea or 
in ports, and is now condemned in favour of the 
Crown, either in its own right or in its right to 
droits of Adm iralty. “ Prize bounty,” on the 
other hand, is a grant made out of public moneys 
under the authority of the Parliament of this 
realm as a reward for bravery resulting in success 
in naval engagements. I t  may be observed in pass
ing that no such grant is made in these days by 
any other country in the world. Its  amount, and 
the conditions of its grant, are defined by the 
A ct of our Legislature, and the jurisdiction of 
this court to allow it  is lim ited strictly by the 
Act of Parliament.

As Sir W illiam  Scott said in  the case of La  
Bellone (ubi sup.) : “ The whole of this subject 
is the creature of mere positive law. Head  
money is not property acquired in any manner 
by the captors, or to be demanded on the 
ground of any antecedent title. I t  is a mere 
voluntary grant of public money; and the 
grantees must be content to take what is actually 
given, and no more. The court cannot amplify 
fbe grant by constructive analogy, and by b o  
doing take upon itself the double impropriety of 
imputing blame to the Legislature for a supposed 
omission, and,arrogating to itself the further dis
posal of public money. B y every rule of inter
pretation that can apply to such a matter, the 
court is bound to confine its exposition within the 
Very letter of the statute, if  that letter speaks an 
intelligible language.”

Sir W illiam  Scott pronounced the decision in 
La Bellone (ubi sup.) in 1818. The statute then 
m force dealing with prize bounty, or “ head 
money,” was 45 Geo. 3, c. 72, s. 5. The case 
ji^ose in relation to an enemy ship captured in 
Port Louis upon the capitulation of the Isle of 
*  ranee after a blockade by the land and sea forces 
of Great Brita in . The question whether prize 
bounty was payable was raised in friendly pro
ceedings in order to obtain the formal decision 
of the Prize Court, so that the Treasury, as the 
custodian of the public funds, might know what 
lt was authorised to do. I t  was decided by the 
court that head money could only be paid where 
the capture or destruction of enemy ships of war 
tvas effected by naval forces o n ly ; and that 
where the capture or destruction was the result 
° t  jo in t action of the armed forces on land and

ships at, sea, i t  could not be paid. Sir W illiam  
ocott said: “ The grant, in the whole of its 
extent, relates to naval capture only. Where it  
8 n° f  purely naval the statute has thought fit to 
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be silent, and it  is not for this court to introduce 
a different description of service into a grant 
where it  is not.”

There is no essential or material difference 
touching this question between the enactment now 
in force and that which was applied in the 
authority quoted. The provisions as to prize 
bounty contained in the Naval Prize Act of 1864 
were enacted when the decision in L a  Bellone 
(ubi sup.) stood as the last word of the English  
Prize Court upon the subject. They must be 
read with reference to the law as then pronounced. 
The Legislature could, of course, have altered it, 
but it  did not think fit to do so.

In  the special circumstances of the present case, 
I  think that i t  iB right to mention that the court 
is not called upon to consider whether the fact 
that Japanese forces— military and naval— took 
part, and a leading part, in the operations affects 
the legal question which arises. I  decide the 
case quite apart from that special circum
stance.

Even if  British forces alone had carried 
out the engagement or operations which re
sulted in the destruction of the enemy’s ships 
of war, I  pronounce that, as their destruc
tion was not brought about by naval action 
alone, but was the result of the jo int opera
tions of land and naval forces, prize bounty is 
not payable.

I  regret that the law, accordingly, leaves me no 
alternative but to disallow the claim, and to 
dismiss the application for the bounty.

Solicitor for the claimants, A. Tyler, for 
Stilwell and Sons, Navy Agents.

Solicitor for the Procurator-General, Treasury 
Solicitor.

Kuiitcial Committee of tfje ̂ ribg Council,

Tuesday, M ay  22,1917.
(Present: The R ig h t Hons. Lords P a e k e e  o f  

W a d d i n g t o n , S u m n e e , P a e m o o e , W e e n - 
b u e y , and Sir A e t h t j b  C h a n n e l l .)

T h e  K i m  ( P a e t  e x  C a b g o ). (a)
ON A P P E A L  E B O M  T H E  A D M IB A L T Y  D IV IS IO N ,  

E N G L A N D  ( IN  P E IZ E ).

Prize Court— Continuous voyage— Absolute con
traband— Evidence— Condemnation.

A neutral vessel sailed from  New York in Nov.
1914. P art of her cargo consisted of rubber, which 
was consigned by the claimant, an American 
citizen, to a Swede at Landscrona. The vessel 
was captured by a British cruiser. A t the hear
ing in the Prize Court evidence was offered by 
the Crown to the effect that the fina l destination 
of the rubber was Germany. The President 
held that as the doctrine of continuous voyage 
and transportation, both as regards carriage by 
sea and land, was part of international law at 
the time of the commencement of the war in Aug. 
1914, all goods which were intended fo r the use 
of the German Government, although nominally 
having a neutral port as their port of desti
nation, must be condemned as lawful prize.

(a) Beported by W . E. E eiij , Esq., Barrister-at-Lavv.
K
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From the order of condemnation the claimant 
appealed.

Held, that the appellant’s title had not b een made 
out, and the probabilities of the case pointed 
to the version given at the original hearing being 
the true one.

Appeal dismissed.
Decision of the President (13 Asp. M ar. Law Cas. 

178; 113 L . T. Rep. 1064; (1915) P . 215) 
affirmed.

A p p e a l  from a decree of the President (reported 
13 Asp. M ar. Law Cas. 178; 113 L . T. Rep. 
1064; (1915) P . 215) condemning thirty-nine 
cases (29,771ib.) of rubber shipped on the 
steamship Kim  by the claimant, W illiam  Torrey 
Baird, on the 11th Nov. 1914, from New  
York to Copenhagen, to be forwarded to 
Landscrona, Sweden, consigned to W . Fiitseh  
of that town. The rubber had been shipped 
.as “ gum,” a term often applied to i t  com
mercially in America. I t  had, it  was said, been 
so deeoribed to avoid search and inconvenience—  
not capture.

A. A. Roche, K .C . and Douglas Hogg for the 
appellant.—The rubber was sold upon terms that 
it was not to be paid for until arrival. I t  there
fore was the property of the shipper at the date 
of seizure. Goods, the property of a citizen of a 
neutral state in a neutral ship while on the way 
to a neutral port, are not confiscable as prize, and 
the doctrine of continuous voyage has no applica
tion. The evidence offered by the Crown is 
rebutted by the fact that there was a large demand 
for rubber in Scandinavian countries at that time, 
and although the goods were described as “ gum,” 
assuming that was a misdescription, that would 
not of itself justify condemnation.

Sir Frederick Smith (A .-G .) and R. A. Wright, 
for the respondent, were not heard.

The judgment of their Lordships was delivered 
by

Lord P a r k e r  oe W a d d in g t o n . — la  the 
present case tbe President came to the conclusion 
that the claimant hadnot made outhis title. The 
board do not see their way to differ from the Presi
dent in this respect. I t  appears that the case 
originally stated in the court below on behalf of 
the claimant, M r. -Baird, was that he had sold the 
thirty-nine cases of rubber in question to a M r. 
Frankfurter, who was also a rubber broker in 
New York, and that he, in his turn, sold them to 
a M r. Fritseh. The case is quite inconsistent 
with M r. Baird having any title  to support the 
claim, and is not only fully borne out by a letter 
of the 24th March 1915, from M r. Baird to the 
Rubber Club of America, but is also consistent 
with what M r. Baird himself says in  his affidavit. 
Under these circumstances the board are of 
opinion that the appellant’s title is not made out, 
and that the probabilities of the case point to 
the version given by counsel at the original 
hearing being the true one.

Accordingly the appeal must necessarily fail 
on this ground, and the other points which were 
decided by the President do not arise. Their 
Lordships will humbly advise H is Majesty that 
the appeal Bhould be dismissed with costs.

Solicitors for the appellant, Crosley and Burn. 
Solicitor for the respondent, Treasury Solicitor.

M ay  21, 22, and June 21,1917.
(Present: The R ight Hons. Lords P a r k e r  

'op W a d d in g t o n , Su m n e r , P a r m o o r , 
W r e n b u r y , and S ir  A r t h u r  C h a n n e l l .)

T h e  Co n s u l  Co r e it z o n  (Cargo  e x ), (a)
O N  A P P E A L  FR O M  T H E  A D M IR A L T Y  D IV IS IO N ,  

E N G L A N D  ( IN  P R IZ E ).

Prize— Neutral claimant—Discovery— Character and 
extent of order—Prize Court Rules, Order IX . ,  r. 1. 

Documents are material to matters in question in 
the litigation i f  it is reasonable to suppose that 
they may contain information directly or indirectly 
enabling the parly seeking discovery to, advance 
his own cause or to damage the case of his adversary. 

Ooods having been seized as prize, an order was 
made for discovery by the claimant of his books of 
accounts, letter books, and usual commercial 
documents under Order IX . ,  r. 1, of the Prize Court 
Rules. The order went on to particu’arise the 
documents as to which discovery was to be made. 
Against the latter part of the order the claimant 
appealed.

Held, there was jurisdiction to particularise the 
documents as to which discovery was to be made. 

Principle laid down by Brett, L.J. in  Compagnie 
Financiers du Pacifique v. Peruvian Guano 
Company (48 L. T . Rep. 22 ; 11 Q. B. Div. 55) 
applied.

T h is  was an interlocutory appeal, in which Per 
Palen of Nettraby, Sweden, trading as Nettraby  
Laderfabrik. was the appellant, and H is Majesty’s 
Procurator-General respondent, in a suit insti
tuted by the respondent for the condemnation as 
prize of the steamship Consul Corfitzon (a Swedish 
vessel) and her cargo, or alternatively for an order 
as to the disposal of the cargo under the Reprisals 
Order of the 11th March 1915.

The question involved was the character and 
extent of discovery which might be ordered as 
against a neutral claimant in prize proceedings.

The appellant claimed 13,287 pieces of quebracho 
wood, 3,846 bags of quebracho extract, and 2,843 
salted hides which were shipped on the Consul 
Corfitzon in July, 1915, at Santa Fe and Buenos 
Ayres to be carried to Karlskrona and Malmo for 
delivery to him. The vessel in the course of her 
voyage to those ports put into Swansea for bunker 
coal in Sept. 1915, where the collector of His  
Majesty’s Customs and Excise took possession of 
her cargo.

Roche, K .C . and R. A. Wright for the appellant.
Sir Frederick Smith  (A .-G .) and T. Mathew for 

the respondent.
The considered opinion of their Lordships was 

delivered by
Lord P a r k e r  of  W a d d in g t o n .— This is an 

appeal from an order made by the President on 
the 24th Oct. 1916, requiring the appellant to make 
discovery on oath of all books of account, letter 
books, and usual commercial documents relating to 
the matters in question in the litigation, including 
the books, contracts, policies of insurance, cables 
and correspondence in the order particularly 
referred to. The appellant contends that this 
order ought to be discharged or varied, (1) because 
there was no jurisdiction to make it, (2) because 
i t  was wrong in law, and (3) because it  was in the

\ a )  Reported by W . E. Re id , E sq., Barrisler-ftt-Law.
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circumstances of the case oppressive, and as a 
m atter of discretion ought not to have been 
made.

There can be no doubt that under Order IX . ,
L  of the Prize Court Buies, the President 

sitting in Prize has power to make an order for 
the discovery of documents relating to the matters 
m question, either generally or lim ited to certain 
classes of documents to be specified in the order. 
In  the present case the discovery is limited to 
books of account, letter books, and usual com
mercial documents, and so far the order is not 
complained of. I t  is contended, however, that the 
order ought to have stopped at this point, and 
that in further particularising the documents of 
which discovery was to be made the President 
exceeded his powers under Order I X  , r. 1« He  
ought, i t  was said, to have left it  to the judgment 
or conscience of the person against whom the 
order was made to decide what documents ought 
to be and what need not b8 included.

In  their Lordships’ opinion this contention 
cannot be upheld. I t  is by no means easy for a 
litigant, however sound M b judgment and however 
scrupulous his conscience, to come to a correct 
conclusion as to what documents do or do not 
relate tc the matters in question within the 
meaning of the rule. The principle applicable was 
mid down in Compagnie Financière du Pacifique v. 
Peruvian Guano Company (48 L. T . Rep. 22; 
r i  Q. B. Div., at p. 63): “ Every document,” 
said Lord Justice B rett, “ relates to the matters 
in question in the action which not only would 
t*e evidence upon, any issue, but also which, i t  is 
reasonable to suppose, contains information which 
may— not which must— either directly or indirectly 
enable the party requiring the affidavit either to 
advance his own case or to damage the case of 
bis adversary. I  have put in the words ‘ either 
directly or indirectly ’ because, as it  seems to me, 
a document can properly be said to contain 
information which may enable the party requiring 
tue affidavit either to advance his own case or to 
damage the case of his adversary, i f  it  is a docu
ment which may fairly  lead him to a train  of 
inquiry which may have either of these two 
consequences.”

But even if  this principle be borne in mind, 
tnere is such ample room for error in its applica
tion that it  is, in their Lordships’ opinion, not 
only permissible, but in many cases highly con
venient, ̂  that the judge who makes th8 order 
should indicate as far as may be the kind of 
document of which he contemplates that dis
covery shall be made. The objection to juris
diction therefore fails.
. The second objection to the President's order 
18 that he has specified among the documents of 
which discovery is to be made documents which 
cannot by any possibility relate to the matters in 
question in the litigation. Before considering 
this objection i t  is necessary to see what these 
matters are.

Tne proceedings in which the appeal arises are 
proceedings on behalf of the Crown for con
demnation as contraband of war of about 2843 
tons of salted hides, 3551 tons of quebracho logs, 
mid 201 tons of quebracho extract shipped on 
board the Swedish steamship Consul Corfitzon, 
from South American ports to Karlskrona, and 
consigned to the appellant. There is an alter
native claim under the Order in Council of the

[ F e i v . C o .

11th March 1915 which is immaterial for the 
purposes of this appeal.

The goods having been shipped on a neutral 
vessel, and ostensibly destined for a neutral 
port, can only be contraband of war if, on the 
principle of continuous voyage and according to 
the real intention of the parties concerned in the 
transaction, they had a further or ultimate desti
nation in an enemy country. Intention is rarely 
the subject of direct evidence. As a rule it has 
to be inferred from surrounding circumstances, 
and every circumstance which could, either alone 
or in connection with other circumstances, give 
rise to an inference as to the intention of the 
parties concerned in a transaction, both relates 
and is relevant to the question what that intention 
really was.

In  the present case one of the matters in 
question is how the appellant intended to dispose 
of the goods to which these proceedings relate 
after their delivery at Karlskrona. Were they 
intended by him for consumption in Sweden, or 
had they a further destination, and if  so in  what 
country P I t  appears to their Lordships to be 
beyond dispute that inferences on this question 
might properly be drawn from the course and 
nature of the appellant’s business in goods of a 
similar nature both before and after the outbreak 
of the present war, and in particular from the 
volume of his trade with Germany before and 
since such outbreak. A li documents which throw 
light on these matters must therefore fa ll within 
the principle laid down in the case above referred 
to. The order for discovery being limited to 
documents which may throw light on the nature 
and course of the appellant’s business and the 
volume of his trade with Germany for some 
months before the war and since the outbreak 
of the war, i t  is in their Lordships’ opinion 
impossible to hold that the order was wrong 
in law.

The objection that the order appealed from is 
oppressive is, in their Lordships’ opinion, equally 
untenable. No doubt in interlocutory matters, 
such as discovery of documents, the Judge in  
Prize has a wide discretion which ought, of 
course, to be exercised so as not to impose upon 
neutrals any unnecessary difficulty in the speedy 
establishment of their claims. But, on the other 
hand, i t  would be wrong to subordinate the 
interests of tho Crown to the mere convenience 
of adverse claimants. Considering the nature 
of the matters in  issue in these proceedings, a 
refusal of the discovery ordered might deprive 
the Crown of all means of proving that the goods 
in question were contraband of war. On the 
other hand the discovery ordered is so limited 
that i t  cannot involve the appellant in any great 
trouble or expense. I t  must be remembered that 
full and complete discovery by the claimant may 
be the best and readiest mode of establishing his 
own case i f  i t  be a good one. A t  any rate their 
Lordships do not see their way to interfere with 
the President’s discretion, which appears to have 
been exercised after fu ll discussion, and in  view 
of his wide experience in cases of this nature.

Considerable stress was laid in argument on 
the provisions of the Swedish W ar Trade Law  
of the 17th April, 1916, a translation of which is 
contained in the supplemental record. I t  was 
said that the appellant i f  he complied with the 
order appealed from would, or might, render
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himself liable to penalties under art. 3 of this 
law. Their Lordships can hardly suppose 
that art. 3 was intended to hamper Swedish 
subjects in asserting their rights in British  
Prize Courts. Indeed, the concluding clause 
of the article seems to authorise everything 
necessary for the assertion of such rights, and 
further it  would appear to be possible for the 
appellant, if  he feels any difficulty in this respect, 
to obtain the consent of his Government to 
complying with the order appealed from. B ut 
however this may be, their Lordships are clearly 
of opinion that a Court of Prize cannot properly 
be deterred from making what it  conceives to be 
the appropriate ■ order because a neutral claimant 
would, if  he obeyed the order, be guilty of a 
breach of his own municipal law. The substantive 
law administered by the Court is international 
law, which cannot be affected by the municipal 
legislation of any one State, and its practice and 
procedure is governed by the municipal law of the 
State from which it  derives its jurisdiction, and 
cannot be modified by the municipal legislation 
of any other State.

Their Lordships will humbly advise H is Majesty ' 
that this appeal fails, and should be dismissed 
with costs, including the costs of the petition for 
the admission of the supplemental record.

Solicitors for the appellant, Botterell and Roche.
Solicitor for the respondent, Treasury Solicitor.

JSu$:raite Court of |utotm.
COURT OF APPEAL.

March 5 and 6, 1917.
(Before Sw in f e n  E a d y  and B a n k e s , L.JJ. 

and A . T . L a w r e n c e , J.)
T h e  P h il a d e l p h ia , (a)

Collision— Loss of ship— Measure of damage—  
Rule fo r assessing the amount of damage.

A sailing ship while on a voyage to Australia was 
sunk by another vessel. The owners of the other 
vessel admitted liability fo r the collision, subject 
to the damage being assessed by the registrar. On 
the hearing before the registrar the owners of the 
sailing ship admitted that the value of their 
vessel on the date she was sunk was 22,5001., but 
alleged that, as she would have been requisitioned 
by the Australian Government on her arrival at 
Sydney to carry a cargo of wheat to Great 
B rita in , she was in the position of a vessel sunk 
while proceeding to perform a valuable charter, 
and that they were entitled to the value of the 
ship at the time of her arrival at Sydney, which 
was 29,3701. The registrar assessed the value of 
the vessel at 29,3701. The defendants appealed to 
the President, who reduced the amount to
62,5001. The owners appealed to the Court of 
Appeal.

Held, affirming the decision of the President, that 
the right rule fo r arriving at the damages in  the 
case of a total loss of a vessel under charter is 
to value the ship at the time of her destruction or

loss, and to add to this the proper sum fo r freight 
or profits at the end of the voyages fixed by her 
existing charters, subject to proper deductions 
fo r contingencies and wear and tear, and that
22,5001. was the sum which should be awarded.

A p p e a l  from the decision of S ir Samuel Evans, 
President, varying a report by the district regis
tra r at Liverpool, made in a collision case.

The facts were that the steamship Philadelphia 
collided with and sank the sailing ship Ben Lee 
in Carnarvon Bay in Jan. 1916. The owners of 
the Philadelphia admitted liability for the damage 
caused by the collision subject to the amount 
being assessed by the district registrar assisted 
by merchants. The owners of the Ben Lee filed 
a claim in the district registry which contained 
two items— (1) the value of the Ben Lee, 22,5001.;
(2) the cost of outfit and stores on board at 
the time of the collision and other outlay, 
43231. Is. 7d.

The claim came before the district registrar 
first on the 3rd March 1916, when the owners of 
the Philadelphia alleged that the Ben Lee had 
been prematurely abandoned, but, after evidence 
had been given by the master and crew of the 
Ben Lee, the owners of the Philadelphia aban
doned this contention. The'claim next came before 
the district registrar on the 27th M ay in order 
that the value of the ship and stores might be 
determined.

The owners of the Ben Lee then put forward 
a supplemental claim by which they sought to 
recover : (1) The value of the Ben Lee, 22,5001.; 
(2) stores, equipment, and outlay subsequent to 
her coming out of dry dock in Dec. 1916, 
39391. 6s. 2d. ; (3) loss of voyage, 22,8991.; (4) 
alternatively to No. 3, i f  requisitioned by the 
Australian Government for the carriage of wheat, 
76111, or the market value of the Ben Lee on 
arrival at Sydney, 29,370Z.; (5) Lloyd’s account 
at Holyhead, 1931. 5s. 9d .; (6) Salvage Associa
tion account, 181. 14s. 6d.

The amended claim came before the district 
registrar on the 31st July, when the owners of the 
Ben Lee abandoned their claim for items 3 and 4 
above, and finally sought to recover:

£ .  s. d.
(1 ) The value o f the Ben Lee a t the

m a rke t p rice  on the assumed
date o f her a r r iv a l a t Sydney... 29,370 0 0

(2) Stores, equipment, and ou tlay
subsequent to  her com ing out
of d ry  dock in  Dec. 1915 . 3,939 6 2

(3) L lo y d ’s agents a t H olyhead ........ 193 5 9
(4) Salvage Association’s account ... 18 14 0

T o ta l .........................  ¿£33,521 6 5

The registrar assessed the value of the Ben Lee 
at 29,3701., allowed the owners of the Ben Lee the 
sum of 11391.12s. 7d. in respect of item 2, and also 
allowed 193Z. 5s. 9d., the amount claimed in 
respect of Lloyd’s agent at Holyhead, and 
181. 14s. 6d., the amount of the Salvage Associa
tion’s account, making a total of 30.721Z. 12s. 10J- 

From that sum the registrar deducted three and 
a half months’ wages a t 1201. per month— 4201.—" 
which would have been Bpent while the vessel was 
proceeding to Sydney, and a further 5001. which 
would have been spent in discharging cargo at 
ports in Australia, and thus the final sum due to 
the owners of the Ben Lee was 29,8011.12«. 10d.(a) Deported by L, F. C. DARliV, Esq., Barrister-at-Law.
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The registrar gave the following reasons for liis 
report:—

The c la im  in  th is  reference arises ou t o f a co llis ion 
between the p la in tiffs ’ sa iling  vessel the Ben Lee and 
the  defendants’ steamship P h ila d e lp h ia  in  Carnarvon 
B ay in  ,Tan. 1916, w h ich  resulted in  the to ta l loss of the 
Ben Lee w ith  the  cargo and a ll stores and effects on 
board a t the tim e.

A t  the date o f the  co llis ion  bo th vessels were ou tw ard 
bound, the  Ben Lee being under cha rte r w ith  a general 
cargo fo r Sydney and M elbourne, and the steamship 
P h ila d e lp h ia  fo r  N ew  Y o rk .

The defendants, the  owners o f the  P h ila d e lp h ia ,  
adm itted  l ia b il i ty  fo r  the  co llis ion, b u t contended th a t 
they were no t liab le  fo r a to ta l loss o f the Ben Lee on 
the ground th a t the  vessel had been prem ature ly  aban
doned, b u t, a fte r evidence by the cap ta in  and other 
members o f the  crew had been given, the  defendants 
abandoned th e ir contention.

The c la im  o rig in a lly  filed by  the  p la in tiffs  in  respect 
o f the loss o f the ship was amended on three separate 
occasiqns, the c la im  as fin a lly  ad judicated on being fo r 
the  item s numbered 1 to  4, am ounting in  a ll to  
33,5211. 6s. 5d.

Separate claim s were filed in  respect o f the  loss o f the 
crew ’s effects and cargo.

The cla im  in  respect o f loss o f sh ip as o r ig in a lly  filed 
consisted o f tw o  item s on ly  : Ite m  1, va lue of Ben Lee,
22.5001. ; item  2, cost o f o u tf it  and stores, 
43231. Is . 7d.

The fre ig h t fo r the  ou tw ard voyage had been prepaid ; 
there was therefore no cla im  fo r loss o f p ro fits.

The p la in tiffs  subsequently added fu r th e r  a lte rna tive  
claim s fo r  loss o f prospective p ro fits  based on a 
Voyage (a ) from  M elbourne to  South A m erica w ith  a 
cargo o f coal, and thence home w ith  a cargo o f n itra te , 
or, a lte rna tive ly , (b) from  M elbourne home w ith  a cargo 
o f wheat on re qu is ition  by  the  A us tra lia n  Government.

Tinder the  fo rm er 22,8991. was claimed, and under 
the la tte r  76111. These a lte rna tive  claim s were sub
sequently abandoned by the p la in tiffs .

On the reference i t  appeared th a t the  value o f the 
Ben Lee had been assessed by a n a u tica l va lue r a t
22.5001. "as a t a date sh o rtly  p r io r to  the  loss, and th is  
Value was agreed b y  the  defendants’ s o lic ito rs ; the 
value should, however, under the  decision o f the C ourt 
o f Appeal in  The Racine  (95 L . T . Bep. 597 ; 10 Asp. 
^ la r. La w  Cas. 300 ; (1906) P. 273), have been ascer
ta ined as a t the  end o f the voyage.

I t  was agreed th a t th is  voyage w ou ld  have occupied 
105 days, and I  gave the p la in tiffs  leave to  produce 
evidence showing the presum ptive value o f the  Ben Lee 
bad she arrived  a t Sydney, and adjourned the reference 
fo r th a t purpose.

The nau tica l surveyor who had p rev iously  valued the 
Ben Lee a t 22,500Z. as a t the  date o f loss was ins truc ted  
to  revalue the vessel on the basis o f her assumed 
a rr iv a l a t Sydney on the 1st M ay (105 days a fte r leav- 
m g L iverpoo l), and he assessed the value on th is  basis 
a t the sum of 29,3751.

W ith  the consent o f the defendants’ so lic ito rs  an 
amended cla im  was filed in  w h ich  the  la tte r  am ount—  
viz., 29,3751.— was substitu ted  in  an a lte rna tive  fo rm  
fo r 22,500Z. as the value o f the vessel, and some fu r th e r 
amendments were made, inc lud ing  a reduction o f item  2 
from  4323Z. Is . 7d. to  39391. 6's. 2d., w hich is  la te r 
referred to , and the add ition  o f tw o  item s fo r salvage 
E xpenses.

On the adjourned reference counsel fo r  the defendants 
'f id  no t raise any ob jection to  the  increase in  the  am ount 
of the va lua tion  o f the vessel, b u t contended th a t the 
P la in tiffs  had agreed the figure o f 22,5001., and th a t 
fbey were no t en titled  to  go outBide th a t agreement as 
l t  Was adm itted  th a t bo th  sides had agreed th a t 22,5001. 
^presented  the value o f the  vessel a t the  date o f the

loss. I  was o f op in ion th a t the p la in tiffs  were no t p re 
cluded from  c la im ing  the  enhanced va lue o f the  vessel 
as on the  com pletion o f her voyage, w hich, under the 
a u th o r ity  o f the Racine, was the  date when the value 
should be ascertained, and I  have a llow ed the  cla im  fo r 
the amended value.

Ite m  2 : Stores, E quipm ent, and O utlay, 3939Z. 6s. 2d. 
— Th is  c la im  was subdiv ided under s ix  heads, and the 
to ta l o f these subdivisions amounts to  4149Z. 19«. 4iZ., 
and the am ount claimed— viz., 3939Z. 6a. 2d.— is the re
fore understated.

O f these s ix subdivisions fo u r have been disallowed, 
and reductions have been made in  the rem ain ing tw o, 
w ith  the  re su lt th a t th is  item  has been reduced to 
11391. 12s. 7d.

The claim s fo r loss o f p ro fit on a lte rna tive  
voyages, as explained above, were abandoned by the 
p la in tiffs .

N# deductions were made by the p la in tiffs  fo r  the 
am ount o f (1) the crew’ s wages on the voyage to  
Sydney, w hich, a t 1201. a m onth fo r  three and a 
h a lf months, w ould  have amounted to  420Z., or 
(2) fo r inw ard expenses a t po rts  o f discharge, w hich 
expenses w ould , in  the  op in ion o f the  merchants, 
based on th e ir  experience, have amounted to  a t least 
5001.

T o  enable the p la in tiffs  to  earn th is  fre ig h t, the 
above expenditure, am ounting in  a ll to  920Z., w ouki huvo 
been necessarily incurred , and the  said sum o f 9201. has 
been deducted fro m  the  to ta l am ount o f the  sh ip ’s 
claim .

On the 7 th Dee. 1916 the owners of tho steamship 
Philadelphia gave notice to the plaintiffs that 
they intended to object to the report of the 
district registrar.

On the 20th Dec. 1916 the defendants, the 
owners of the steamship Philadelphia, served the 
plaintiffs with a notice of motion asking that the 
report of the registrar assessing the amount of 
the damage due to the plaintiffs should be 
rejected and not confirmed so far as it  related to 
item 1 of the plaintiffs’ claim, and that the sum, 
29.370Z., allowed by the registrar in respect of such 
item should be reduced to such an amount as the 
court should deem just, or, alternatively, to the 
sum of 22,5001., on the grounds that the registrar 
(a) was wrong in law in not having regard only to 
the figure of 22,5001. which had been agreed 
between the plaintiffs and the defendants aB 
the value of the Ben L ee ; (b) was wrong 
in  law in allowing the plaintiffs to alter 
or amend their claim after the value of the Ben 
Lee had been agreed; (c) was wrong in law in 
holding that the decision in the Racine was 
applicable to the circumstances of the present 
case, and in assessing the value of the Ben Lee at 
a figure which represented her presumptive value 
on arrival in Sydney instead of her value at or 
immediately prior to the date of loss; (d) having 
regard to the agreed value, the fact that no freight 
was outstanding, and that a sum was to be allowed 
for unused stores on board, he ought to have 
held that the damages recoverable by the plaintiffs 
were the agreed value of the Ben Lee—-22,5001.—  
or, alternatively, the value of the Ben Lee at the 
time of the loss ; (e) that the value of the Ben Lee 
should have been assessed at her market value at 
the time of her loss, lesB an allowance for wear and 
tear and possible marine and war risks, or at the 
agreed figure of 22.500Z.; ( / )  that in any case 
some deduction from the sum of 29,370Z. should 
have been allowed for wear and tear and possible 
marine and war risks.
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Tiie motion came on for argument before Sir 
Samuel Evans, President, in the Adm iralty Court 
on the 16th and 17th Jan.

Sutler Aspinall, K .C . and Stewart Brown for the 
owners of the Philadelphia.

Laing, K .C . and Hyslop Maxwell for the owners 
of the Ben Lee.

A lte r argument, judgment was reserved and 
delivered on the 2nd Feb.

Feb. 2.— The P r e s i d e n t .— An important Ques
tion is raised upon this motion— viz .: W hat is 
the proper time at which to assess the value of a 
ship, which has become a total loss in a collision, 
in  order to arrive at the damages payable by the 
owners of the vessel in fau lt ?

The collision took place in  Jan. 1916 in  Car
narvon Bay between the sailing vessel Ben Lee 
and the steamship Philadelphia, The Ben Lee 
wae sunk. Tbe owners of the Philadelphia 
admitted liability. The Ben Lee was under 
charter w ith  a general cargo for Melbourne and 
Sydney. The freight had been prepaid. I t  was 
assumed that she would have arrived at Sydney 
on the 1st M ay 1916. The value of the vessel at 
tne time of the loss had been agreed between the 
parties at 22,5002. A t  the reference the district 
registrar raised the point that the value of the 
vessel should be taken as at the time of her 
assumed arrival at the end of her voyage at 
Sydney— viz., the 1st M ay 1916. Amendments 
were made in  the claim accordingly. The value 
as on the 1st M ay was fixed at 29,3752. That 
is to say, that in the three months between the 
collision and the 1st M ay the value of the sailing 
vessel had increased by 68752., or more than 
30 per cent.

The district registrar allowed the increased 
value. H e  based this upon The Racine (95 L . T . 
Rep. 597 ; 10 Asp. Mar. Law Gas. 300; (1906) P. 
273), which he thought decided that the value of 
the vessel must be ascertained as at the end of 
the voyage.

The application on the motion is that the sum 
of 29,3751. be reduced to 22.5001.

I t  is necessary shortly to examine what the 
Adm iralty rule in such a case has been, and to 
ascertain what the exact decision in The Racine 
(ubi sup.) was. The Court of Appeal in the 
Racine approved of the earlier decision of Sir F. 
Jeune, President, in The Kate (80 L . T . Rep. 
423 ; 8 Asp. Mar. Law Cas. 539; (1899),P. 165). 
The authorities are carefully collected in the 
latter case. I t  was pointed out that Dr. Lush- 
ington had decided in The Columbus (3 W . Rob. 
158) and in The Clyde (Swab. 23) that the value 
of the vessel was to be taken at the time of the 
loss. That learned judge stated the same rule in 
The Ironmaster (Swab. 441).

Side by side with the decisions of D r. Lush- 
ington the opinions of S ir Robert Phiilimore were 
also considered in The Kate (ubi sup.) with  
reference especially to his judgment in The 
Northumbria (21 L . T . Rep. 681; L . Rep. 
3 A . & B. 6). Collating the views which had 
been expressed by those two learned judges, Sir
F . Jeune deals with them thus : “ The difference 
between the views of the practice of the Court 
of Adm iralty taken by D r. Lushington and Sir 
Robert Phiilimore, both, of course, very high 
authorities on such a matter, is perhaps more 
apparent than real. D r. Lushington indicates

[ C t . o f  A p p .

that the value of the vessel is to be taken at the 
time of the collision, which does not, as I  have 
above suggested, exclude a fact such as the 
existence of a profitable charter from being 
allowed to enhance the value of the vessel at that 
time. Sir Robert Phiilimore states that the value 
should be taken as at the end of the voyage, and 
therefore lets in freight or interest as an additional 
compensation. The result of the two calculations 
in figures should be practically identical.”

The general principle to which the court strives 
to give effect is restitutio in  integrum subject to 
the lim itation that the damages must not be too 
remote in law.

Lpon this Sir F . Jeune adds for himself: 
“ I t  may be nothing more than a question of 
statement of figures whether the owner of a 
vessel, lost 'when under a profitable charter- 
party, is recouped this loss by receiving her 
value at the conclusion of her voyage plus the 
profits of her charter-party, or by receiving her 
value at tbe time of collision, such value being 
enhanced by the fact that the ship at the time 
was under a profitable charter-party. B u t unless 
in  one or other of these ways the owner gets the 
benefit of the profitable engagement of his ship, 
he obviously fails to realise restitutio in  in 
tegrum.”

The question which arose for decision in The 
Kate (ubi sup.) was simply whether the value of 
the lost vessel was to be fixed at the time of the 
collision, as if  she were a free vessel, without 
reference to the benefit which might accrue under 
her then existing contractual obligations; or 
whether the profits, which might be the result of 
the performance of her existing charter, were to 
be taken into account as an element in  her 
value.

The decision was that the latter was the correct 
rule of assessment.

The learned President also expressed the view 
that nothing appeared to have been decided by 
D r. Lushington in the cases referred to* which 
would exclude a claim for enhanced value of a 
vessel at the time of her loss by reason of a pro
fitable engagement which had been secured for 
her.

In  order “ to remove the claim as far as possible 
from the region of speculation” the calculation 
would be made as at the end of the voyage. This 
dees not mean that the value of the vessel per se 
at a date removed by a substantial period from 
the time of the collision, due to the rise of the 
commercial market in ships, should determine the 
amount of the damages: but that the profits of 
the voyage which would have been completed 
(after making proper deductions for wear and 
tear and contingencies) should be added to the 
value of the vessel itself as at the date of the loss.

The case of the Racine does not differ in prin* 
oiple. I t  only extended the application of the rule 
to a succession of existing charter-parties. Moul
ton, L. J. explains the reason and method of tbe 
calculation of the damages. H e  says: “ By 
adopting this plan there is no change in what you 

ca ĉnlating—you are calculating the pecuniary 
difference made to the plaintiff by the collision-*^ 
but you calculate it by considering the position oi 
tne piaintiff at a date at which you can get the 
requisite data more easily, and you allow interest 
from that date only. The date taken is the con- 

| elusion of the voyage. Setting aside other risk9«
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the plaintiff, but for the collision, would at the 
of the voyage have been in possession of his 

ship (diminished in value by the wear and tear of 
that voyage) and would have been in possession of 
the freight, Neither of these things, however, 
[^ere certainties. There was the risk of loss during 
the subsequent part of the voyage, and these two 
jhuns must be discounted according to that risk, 
■this is an easy task inasmuch as such risks are 
the ordinary subject of insurance, and having 
hllowed for these other risks, you get a sum of 
tooney the possession of which would be the 
Equivalent of the plaintiff’s position had the col
lision not taken place.”

There is nothing in the judgments of the Lords 
Justices to justify the taking of the increased or 
mflated value of a vessel itself at a date subse
quent to the collision as the basis of the damages. 
■1 have examined the Record in the case of the 
Racine.

The valuation of the vessel was given as at the 
date of collision by all the witnesses for the 
plaintiffs and the defendants; and was fixed by 
fhe registrar and merchants at a sum between the 
Maximum and minimum valuations. No evidence 
was given of the value of the lost vessel as at the 
®Bd of the charter voyages. Other sums were 
added for freights after deductions for contin
gencies, &c.

Before concluding, I  may mention that the rule 
adopted in the American courts is correctly stated 
'/S' M r. Sedgwick in his work The Measure of 
Carriages as follows: “ I f  the injured vessel is a 
total loss her market value at the time will be the 
criterion of damages.”
, lo  support of this, reference may be made to 
due New Jersey (Olcott’s Adm iralty Reports, 
P- 446), The Baltimore (8 W all, p. 386), and The 
Umbria (166 U . S. Rep,, pp. 421-422).

In  my opinion, the right rule for arriving at the 
danaages jn a case of total loss of a vessel under 
charter is to value the ship at the time of its 
destruction or loss, and to add to this the proper 
sum for freight or profits at the end of the 
''oyages fixed by her existing charters, subject to 
Proper deductions for contingencies and wear and

, 4 reject the allowance of the increased value 
Etween Jan. and the 1st M ay as part of the 

damages ; and the item of 29,3751. must be reduced 
0 22,5001. The district registrar’s report w ill be 
aJ'ied accordingly.

The plaintiffs must pay the costs of the appeal.
On the 9th Feb. 1917 the plaintiffs gave notice 

p  aPpeal against the judgment of the learned 
resident, by which he held that the defendants’ 
ejections to the report of the registrar were to 
e aBowed, and by which he varied the report by 
edueing the sum allowed to the plaintiffs as the 

Vame of the Ben Lee from 29,3751. to 22,5001.
The case came before the Court of Appeal on 

U® 5th and 6th March.
j, Tidlnp, K .C . and A. H . Maxwell for the appel
ants.— The question raised in this case is what 

ti^cunt are the appellants entitled to recover for 
li V. ,88 °4 their ship. The respondents admitted 

amlity for the collision, and on a reference 
more the district registrar, who was to assess the 
mount of the damage, the appellants recovered 

v 0 sum of 29,3701. as being the value of the 
8asel on the assumed date of her arrival at 
Jdney. The respondents, b ing dissatisfied with

the decision of the registrar, appealed to the 
President, with the result that the sum awarded 
to the appellants was reduced, the President 
holding that the appellants were only entitled to 
the value of the ship on the day of her loss, which 
had been agreed at 22,5001. The appellants 
contend that the value of the ship ought to be 
taken as at the end of the voyage on which she 
was sunk. [S w in f e n  E a d y , L .J .— W hat is the 
legal proposition for which you contend ?] The 
proposition is that the owner of the vessel is en
titled to be put in the same financial position as 
he would have been in i f  no collision had happened. 
The time to assess the value is at the end of 
the voyage. I t  was decided in The Kate (ubi sup.) 
that the profit to be made out of the voyage that 
the vessel was engaged on could be taken into 
account in assessing her value, and this principle 
was adopted in The Racine (ubi sup.). In  one case 
when the vessel had an unprofitable charter the 
result of taking it  into account in assessing her 
value was that her owners got less than the 
market value of the vessel would have been if  she 
had not been under charter :

The H elvetia , 1913, 29 Tim es L . Eep. 423.
The value of a free ship at Sydney is what the 
appellants are entitled to recover— that is the 
rule laid down by the authorities:

The A m a lia ,  34 L . J . 21, P.
I t  is true that in the cases of The Kate (ubi sup.) 
and The Racine (ubi sup.) the shipowner had 
entered into binding charters, and that in this 
case he had not done so. B u t in this case the 
shipowner is in exactly the same position, for 
the Australian Government were requisitioning 
all ships to carry wheat to this country, 
and, if  this vessel had been requisitioned, her 
owners must have made a profit of 7000/. 
[Sw in f e n  E a d y , L .J .—The mere fact that a 
vessel ought to make a profit has been held too 
speculative a matter to be taken into account.] 
That may be so, and in ordinary times it  may be 
admitted that unless a shipowner has a binding 
charter loss of possible profit is too speculative 
a matter to be taken into account. A t  present, 
however, instead of vessels seeking freights, 
freights are waiting for them, and it  is certain 
that if  this vessel had arrived at Sydney she 
would either have been requisitioned, or, if  not 
requisitioned, she must have earned a better 
freight than she would have done as a requisi
tioned ship. I t  is submitted that the decision of 
the learned President is wrong, and that the 
value of the vessel should be fixed at 29,370/., as 
was done by the registrar.

Butler Aspinall, K .G. and Stewart Brown for the 
respondents. —  The rule contended for by the 
appellants is not supported by the cases. The 
Racine (ubi sup.) and the other cases cited by the 
appellants are authorities for the proposition that 
the shipowner was entitled to recover the value of 
the ship and the profit incidental to the voyages 
which he had undertaken to perform. B ut 
before the profit incidental to the voyages could 
be taken into consideration the shipowner had 
to prove that he had a binding contract, and 
the only profit that he waB entitled to was the 
amount of freight to be paid to him under the 
contract, less the cost of earning it. [Sw in f e n  
E a d y , L .J .— The President reduced the amount 
allowed by the registrar from 29,370/. to 22,500/.
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Are you content with the substitution made by 
the President?] Yes, that is the amount that 
the respondents say should be paid as damages. 
As the appellants were not seeking to recover 
any profit in respect of the voyage the Ben Lee 
was engaged on when she was lost, the respon
dents admitted that the sum of 9201. deducted 
by the district registrar could not be deducted 
from the value of the ship at the time of her loss.

Sw in f e n  E a d y , L .J .—-This is the appeal of 
the owners of the sailing ship Ben Lee from an 
order of the President varying a report made by 
the district registrar at Liverpool of the Adm iralty  
Court. The Ben Lee was a sailing ship which in 
Jan. 1916 was totally lost in Carnarvon Bay by a 
collision with the steamship Philadelphia. The 
Philadelphia admitted her liability for the colli
sion, and the only question was a question of the 
amount— what sum were the owners of the Ben 
Lee entitled to recover against the owners of the 
Philadelphia for damages for the collision. The 
amount of the assessment was left to the district 
registrar at Liverpool assisted by merchants, and 
the district registrar reported to the court various 
sums with a total which is mentioned in the report, 
and the only item about which any question arose 
was the value of the Ben Lee. The owners of the 
ship claimed and there was allowed in the report 
a sum taken to be the value of the ship, not at 
the time of the collision, but the market value of 
the ship, or the probable value at which she would 
have arrived at the time she arrived at her port 
of destination; she was bound for Sydney with a 
general cargo. The ship was valued on the 
assumed date of her arrival at Sydney at 29,3701. 
or thereabouts, and that with other items was 
included in the report. The defendants applied 
to the President to vary the report with regard 
to that amount and they succeeded before the 
President, the judgment of the President being 
that the ship ought to be valued, not as at the date 
of its arrival or probable arrival in Sydney, nor 
as to its probable value on that date ; the learned 
President held that the true date as at which the 
loss was to be estimated and the value ascertained 
was the date of the destruction or loss of the ship ; 
and consequently the report of the district registrar 
was varied by reducing the figure of 29,3751. to 
the figure of 22,5001. From the judgment of the 
President the owners of the Ben Lee appealed; 
and it  has been contended before us that there is 
an established rule of the Adm iralty Court that, 
in the case of the total loss of a vessel under 
charter, the ship is to be valued as on the probable 
date on which she would arrive at her port of 
destination, and you are there to take the market 
or probable market value of the ship at that date.

O f course there is no authority whatever 
for the contention put forward by the appellants, 
and it  would be contrary to all principle so to 
decide. In  the judgment of the learned Presi
dent he refers to the measure of damages given 
in M r, Sedgwick’s book : “ I f  the injured vessel 
is a total loss, her market value at the time ”—  
that is, at the time of her loss— “ will be the 
criterion of value.” Now, cases have been cited 
which establish that where a ship the subject of 
a charter is a total loss by reason of a collision, 
the owner of the ship is entitled to recover the 
value of the ship plus the value of the charter. 
I t  is laid down that the owner of the ship is 
entitled, so far as money can effect it, to have

restitution; that he is entitled to be placed in 
the same position, so far as money can place him, 
as if  the collision had not taken place ; and that 
rule, so laid down in general terms, has resulted in 
this : that where the ship is under an engage
ment, charter or other engagement, under a 
contract, the owner of the ship is entitled to say, 
“ W hat I  have lost is the value of my ship with 
her engagements.” I f  the engagement is a 
profitable engagement, it  would enhance the value 
of the ship; if, on the other hand, the engage
ment is an unprofitable engagement, it  is possible 
i t  m ight diminish the value. In  either case that 
is what the owner of the ship has lo s t; he has 
lost the ship with her engagements.

Distinction is drawn between a ship with 
a definite engagement and a ship without any 
engagement, but with a chance, with a probability, 
of earning profit, as in several instances that 
have arisen of fishermen; and in the case of the 
fishing smacks to which our attention has been 
drawn it  hae been held that the owner of a ship 
is not entitled to recover, besides the value of the 
ship, for the loss of probable profi t that he would 
have made if  the vessel had been able to continue 
fishing.

The true rule was considered first by the 
Court of Appeal, the members of which differed 
between themselves, and the case proceeded 
to the House of Lords in the case of The 
Argentino (61 L . T . Hep. 706; 6 Asp. M ar. Law  
Cas. 433; 14 A. C. 519), and Bowen, L .J . there 
stated the rule that was approved and adopted in 
the House of Lords, which was contrary to the 
view that Lord Esher had expressed. Bowen, L .J ■ 
said in The Argentino (59 L . T . Rep. 914; 6 
Asp. M ar. Law Cas. 348; 13 P. D iv. 191): 
“ A  ship is a thing by the use of which 
money may be ordinarily earned, and the only 
question in the case of a collision seems to 
me to be what is the use which the shipowner 
would, but for the accident, have had of his ship, 
and what (excluding the element of uncertain and 
speculative and special profits) the shipowner, but 
for the accident, would have earned by the use of 
her. I t  is on this principle alone that i t  is habitual 
to allow in ordinary cases damages for the time 
during which the vessel is laid up under repair in 
addition to the cost of the repairs themselves. 
B u t this is merely an application of the general 
principle, and is not the measure in all cases of 
the loss. I t  might conceivably, upon the one 
hand, be the fact that the damaged ship would 
not and could not have earned anything at all 
while laid up for repairs, though such a case must 
necessarily be exceptional. In  such circumstances 
nothing ought to be allowed for demurrage. Upon 
the other hand, the direct consequences of the 
accident might be that the injured vessel was 
necessarily thrown out of her employment, not 
merely during the period of repairs, but for a 
longer period still. In  such a case the loss could 
not properly be measured by the time taken in 
repairs alone.”

I t  will be observed that Bowen, L .J . there 
in terms expresses that there is to be ex
cluded the element of uncertain and speculative 
and special profit. That case went to the House 
of Lords, and Lord Herschell in hi3 speech said : 
“ I t  is admitted that there is no special rule of the 
Adm iralty Court governing the question, and 
that the law there administered in  relation to such
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matter is the same as prevails at common law.” 
hen he added this : “ I t  does not appea r  to me to be 

out of the ordinary course of things that a steam
ship, while prosecuting her voyage, should have 
secured employment for another adventure. And 
} the time of a collision the damaged vessel 

obtained such an engagement for an ordinary 
hiaritime adventure, the loss of the fa ir and 
ordinary earnings of such a vessel on such an 
adventure appear to me to be the direct and 
natural consequence of the collision.” I t  is there- 
ore established that the owner of the ship is 

entitled to recover what may be put shortly as the 
Value of the charter.

How is the value of the charter to be 
arrived at ? I t  was urged first that i t  was unne
cessary that there should be any charter or 
definite contract. In  my opinion that contention 

wrong. In  order to bring a case within this 
ule there must be an employment contracted for ; 

and it  was by reason of the absence of any 
contract for employment that cases like The 
Columbus (ubi sup.) and The City of Rome (8 
■̂ 8p. Mar. Law Cas. 542c.) and other similar 
oases were decided. In  the City of Rome {ubi 

Lord Hannen refused to allow a claim for 
he value of the fish which, it  was alleged, would 

. ave been taken. A n attempt was made there to 
introduce the uncertain and speculative profit. 
Where, on the other hand, there is a definite con- 
. tact for the employment of the vessel, the charter 
i? 1° be taken into account; and that, whether 
I;here is one or more consecutive charters.

I t  is then said that in working out that value in 
order to give effect to that rule and to include the 
value of the charter you must take the value of 
the ship at its port of a rriva l; and, in a sense, 
hat is true, and that phrase has been used in 

various cases ; but, in my opinion, what is meant 
hy that is that you are to take the value of the 
thip at the end of the voyage in this sense and 
theaning; that if  you are to give the shipowner 
he profit that would have been earned by the 

current charter, you must take into account, on 
[he other hand, the elements that would have to 

® considered before the profit was arrived at. 
th e  first thing which you would have to take 
lnto account would be the diminished value 
?t the ship by reason of the wear and 
tear which arises when • the value of the 
®hip at the end of the voyage is ascertained; 
' t  does not mean the speculative value of 
what the ship would probably then fetch in the 
hiarket i f  she were then sold and having regard 
perhaps to the demand for ships and their greatly 
«creased price ; i t  does not mean that at all, bul 
y, means that you have to take into account the 
diminished value of the ship by reason of the weai 
i« d  tear of the voyage. In  the judgment ol 

oulton, L .J . in The Racine (ubi sup.)t which was 
quoted, he puts the matter in that w a y “ The 

atê  taken is the conclusion of the voyage, 
setting aside other risks, the plaintiff, but for the 
elusion, would at the end of the voyage have 

ueen in possession of the ship (diminished in 
alue by the wear and tear of that voyage) and 

would have been in possession of the freight.” In  
other words, in order to find the value of the 

carter you must see what the shipowner would 
uave had to lose or provide in order to gain his 
¡^e« h t. There would be the wages of the crew 
u the outward voyage; there would be in a steam- 

V ol. X I 7., N. S.

ship the bunker coal stores, and in every ship, 
whether a steamship or sailing ship, there would 
be an allowance for the wear and tear caused by 
the voyage. In  my opinion, in the case of The 
Kate (ubi sup ) and in the case of The Racine 
(ubi sup.) i t  is the amount of the deduction that 
has to be made for the wear and tear of the 
voyage that is in the mind of the court when the 
expression was used to take the value at the end 
of the voyage ; in every case it  means to take the 
diminished value by reason of having to make 
the proper allowance for wear and tear of the 
voyage.

Under these circumstances I  am of opinion that 
the judgment of the learned President below was 
right when he said that “ the right rule for arriv
ing at the damages in the case of a total loss of 
a vessel under charter is to value the ship at the 
time of its destruction oij loss, and to add to 
this the proper sum for freight or profits at the 
end of the voyage fixed by her existing charters, 
subject to proper deductions for contingencies 
aud wear and tear.” I t  is in that way that the 
value of the thing lost to the shipowner is arrived 
a t ; it is the value of the ship with her engage
ment which has to be valued ; and that I  think is 
really the view of the various judges before whom 
the matter has previously come. I t  was that 
view which Lord St. Helier, when Sir Francis 
Jeune, as President expressed in the case, where 
he said that the difference between the views of 
Dr. Lushington and Sir Robert Phillitnore was 
more apparent than real. When D r. Lushington 
indicated that the value of the vessel is to be 
taken at the time of the collision it  does not drive 
out and exclude a cause such as the existence of 
a valuable charter from being allowed to increase 
the value of the vessel at that tim e ; Sir Robert 
Phiilimore said that the value should be taken as 
at the end of the voyage, and therefore lets in any 
profit or interest at additional compensation, and 
ifie result of the true calculation in figures should 
be practically identical. Figures can only be 
practically identical if they are worked out on 
the footing that I  have suggested. I f  you have 
taken into account a speculative increase or 
decrease in the market value of the vessel at 
some place long after the collision, practically in 
almost every case the figures would be very 
different.

For these reasons I  am of opinion that the 
judgment of the President is right, and the appeal 
should be dismissed.

B a n k e s , L .J .— I  agree. I  think that the view 
taken by the President of the authorities was 
quite right, and that this appeal fails. I  th ink  
when the authorities are looked into i t  will be 
found that there is no authority for the proposi
tion put forward by the appellants. I t  is quite 
true that in a number of cases, when dealing with 
the question of the damages to which the owner 
of a vessel which had been sunk in a collision was 
entitled, the learned judges have spoken of the 
rule of the Adm iralty Court that the damages 
were the value of the ship at the end of the voyage, 
but when those authorities are looked into and 
the facts are ascertained, i t  seems plain to me 
that those learned judges have not used that 
expression in the sense contended for by counsel 
for the appellants— in the sense, that is to say, of 
the market value of the vessel if  put up for sale 
at tho end of her voyage. When the authorities

L
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are looked into I  think it  w ill be found quite 
plainly that the expression has never been used 
to include anything more than the value of the 
vessel at the time of the collision plus any 
profit which she was in the act of earning 
at that time and plus any profit which 
under a contract or contracts existing at that 
time she was entitled to earn, after discounting, 
of course, those profits by an amount commensu
rate with the risk incurred in earning them.

Not only, in my opinion, is there no authority 
for the proposition, but it  seems to me opposed 
to the first principles upon which the measure of 
damages in the case of collision should be ascer
tained, and I  think that Moulton, L .J . in the case 
of The. Racine ( vbi sup.) put the matter on its 
right footing when he said that the rule of the 
Adm iralty Court, of which so much has been said, 
was really a rule of convenience for accurately 
arriving at the amount of damage which the owner 
of a vessel has really sustained, rather than as a 
rule of principle by which those damages should 
in fact be arrived at.

On these grounds I  think that the appeal fails.
A. T . L a w b e n c e , J.— I  am of the same 

opinion.
I  think the proposition stated by the learned 

President which has been quoted by my Lord 
correctly states the rule of law in this case, and I  
do not think it  is necessary for me to say any
thing—it  has been read once and it  accurately 
puts the proper rule. The very able argument 
of counsel for the appellants used, I  think, the 
word “ value ”— of course i t  was his sheet anchor 
— as the value at the end of the voyage, but it  
was really using the word “ value ” in a different 
sense to that in which the judges used it  who were 
delivering those judgments. The reason that the 
word “ value ” was taken as at the end of the 
voyage where the ship was under charter was that 
i t  had to be considered in order to get at the true 
amount that had to be credited for freight. The 
freight had to be taken into consideration as a 
credit, but that was not a gross credit because it  
was the total amount of freight, but i t  had to 
have a number of deductions made for the 
wages of crew, wear and tear, and other 
things unnecessary to enumerate, and, in  order 
to bring those into view, the value at the end of 
the voyage was spoken of, and it  was put as a 
debit against the Ship, whereas really i t  probably 
ought to have been put as a debit against freight, 
and the net amount is credited to the ship under 
charter. I  do not agree at all that any such 
allowance can be made if  the ship is not under 
charter or engagement of some kind. The 
charter or engagement is just like a growing 
crop, it  is like the destruction of a growing crop, 
and you have to take into consideration the value 
of the crop when it  yields and after the expenses 
of getting i t ; in that way you would get the true 
amount of damages. B u t in this particular case 
i t  would result in an entire refusal of justice, 
because here the freight has already been paid, 
and if  you look at the freight, the shipowner had 
got the freight in his pocket, and in assessing the 
damages due to him you have not got to look at 
the end of the voyage at a l l ; it  would be making 
the defendants pay, or probably creating the first 
step towards making them pay, twice over, because 
when he has got to settle with the cargo owner 
the cargo owner w ill be coming along and bring

ing that freight into account as a cred it; so that 
you would completely destroy the proper assess
ment of the damage he would sustain. I  am sure 
the case could not have been better put than it  
was by counsel for the appellant, and I  do not 
think anyone can say that the rule is otherwise 
than it  has been expressed by my Lord.

Solicitors for the appellants, the owners of the 
Ben Lee, Weighlman, Pedder, and Co., L iv e rp o o l.

Solicitors for the respondents, the owners of 
the Philadelphia, H ill,  Dickinson, and Co., Liver
pool.

Coitrt oi
— ♦ —

HIGH COURT OF JUSTICE.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I B A L T Y B U S I N E S S .

Friday, March 9, 1917.
(Before Sir S. T. E v an s , President, and E lder 

Brethren.)
T h e  Sa n  On o f b e . (a)

Salvage— Value of salved vessel— Vessel under 
charter— Affidavit of value— Appraisement of 
vessel.

A steamship rendered salvage services to another 
vessel. The salved vessel in  the year that she 
was built had been chartered to time-charterers 
fo r a period of twenty-six years at a rate which 
gave a fa i r  return on the original cost of the 
salved vessel. The market value of the salved 
vessel at the time she was salved was in  excess 
of her original cost and of the value put upon 
her in the books of her owners. In  the affidavit 
of value in  a salvage suit her owners swore her 
value at her original cost less a sum for 
depreciation. The salvors objected to her value 
as sworn and, after getting an order fo r ap
praisement, she was appraised by the marshal 
at her market value.

Held, that the value which should be taken for 
the purpose of assessing the amount due to the 
plaintiffs fo r the services rendered was her 
market value; and that the contractual relation
ship between owners and charterers was not a 
matter which should be taken into consideration 
in  ascertaining the value of the vessel fo r the 
purpose of ascertaining the amount due to the 
salvors.

Held, also, that, though an appraisement is con
clusive, there may be instances where it  may be 
varied on the ground of obvious mistake or some 
other ground.

Sa l v a g e  s h it .
The plaintiffs were the owners, master, and 

crew of the steamship Ashtabula ; the defendants 
were the owners of the steamship Ban Onofre.

The action was brought to recover salvage f ° r 
services rendered to the defendants’ vessel between 
29th Peb. and 18th March 1916, in the North  
Atlantic and in the harbour at Halifax.

The Ashtabula was a steel screw tank steamship 
fitted for the carriage of oil in bu lk ; she was of  

(a) Beported by L. F. 0. D a r b y , Esq., Barrlster-at-Law
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‘ 025 tons gross and 4526 tons nett register, and 
^hen she rendered the services was bound from  
Sabine, Texas, to London with a cargo of gas and 
fuel oil and was manned by a crew of forty hands. 
■“Aa value of the Ashtabula was 300,0001., of her 
cargo 18,5771., and the freight at risk was 52,9621., 
ta k in g  in all a value of 371,5392.

The San Onofre was a steal screw tank 
steamship of 9717 tons gross and 5968 tons nett 
Register, and when the services were rendered to 
ner she was bound from Rosyth to Tampico in 
water ballast. The San Onofre was a steamship 
Which used oil fuel, and something having gone 
Wrong with her machinery so that the fuel 
Coagulated, she was unable to use it, and had lost 
jA motive power. A ll the wood on board her had 
»sen burnt, and she was unable to send wireless 
Messages or steer, as she could not be steered by 
hand, and it  was impossible to raise steam for the 
Purpose of steering her.

The services rendered consisted in the Ashtabula 
standing by, towing, and steering the San Onofre 
uutil another steamship, the San Gregorio, came 
uPi when the San Gregorio towed the San Onofre 
while the Ashtabula steered her.

The defendants swore an affidavit of value in  
which they stated that the value of their vessel 
Was 160,0001. The plaintiffs being dissatisfied 
With that valuation got an order for appraisement, 
aud her value as appraised was 369,8412.

,. Aainp, K .G . and H . C. Dumas for the plain- 
J!hs.—-They stated the values and pointed out 
[hat in the affidavit of value the defendants 

that the value of their vessel wasi*ad alleged 
160,0002.

Dawson M iller, K .O . and Lewis Noad for the 
defendants.— The San Onofre was built in 1914. 
the contract price was 156,0001., and there were 
certain extras which cost 68911., so that her total 
'alue to her owners when she was delivered to 
Asm was 162,8912. H er owners at once chartered 
her to the Eagle O il Transport Company, Lim ited, 
ar>d she was running under this charter when the 
Services were rendered to her. The charter was to 
continue in force until Dec. 1930, and the rate of 
hire which was to be paid by the charterers to the 
owners was fixed at a sum which was a fa ir return 
JPon the capital invested in the ship. The value 
i the vessel which originally cost 162,8912. now 
tood at 152,2682. in the books of the defendant 

^ompany, 10,6232. having been written off her 
riginai cost for depreciation. Further, when the 
ervices ended on 18th March, all the available 
oodwork on the vessel had been burnt, and the 
Wners had to spend 80002. to repair h e r; she 
a8 thus worth to her owners less than 160,0002. 

v 6c basis of valuation should be the value of the 
css&l in her damaged condition:

The Harmo'nides, 87 L . T . Rep. 448 ; 9 Asp. M ar.
Law  Cas. 354,; (1903) P. 1 ;

The Hohenzollern, 95 L . T . Eep. 585 : 10 Asp. M a r.
L a w  Cas. 29 6 ; (1906) P. 339.

P r e s id e n t .— Are you entitled to go behind 
cop fPpraieomcnt r] The appraisement is not

The Oscar, 2 H agg. 257;
The H ohenzollern (u b i sup.).

aPpraisement was made by Kellock and Oo. 
behalf of the marshal, but they had apparently

appraised her upon the assumption that she was a 
free vessel, but as under the charter under which 
she was running until 1930 she could only earn 
24,0002. per annum, she could not take advantage 
of the existing rates of freight, and was only worth 
to her owners the sum that had been sworn to 
in the affidavit. A  letter had been written to the 
marshal stating that, though the appraisement 
was not questioned, if  the ship was regarded as a 
free ship, yet, as she was under contract to run 
at a fixed race of freight until 1930, there should 
be a further appraisement. The marshal, how
ever, had refused to make a further appraise
ment.

Laing, K .O. in reply.— The value which should 
be taken into consideration is the value at the 
termination of the B6rviees. The appraisement is 
conclusive. Except in cases of fraud or miscon
duct the appraisement should not be reopened. 
Reference was made to

The Georg, 71 L . T . Rep. 22 ; 7 Asp. M a r. La.w Cas.
4 7 6 ; (1894) P .3 3 0 ;

Cargo ex Venus, L . Reo. 1 A . & E. 50 ;
R. M . M ills ,  3 L .T . E ep. 513.

The value of the ship qua the salvors is not 
affected by the contractual obligations of the 
owners. The property salved is the res and not 
the bare interest of the iegal owner of the ship. 
The salvors are entitled to be paid on the real 
value of the vessel, that is her market value. The 
fact that her owners had entered into an un.re- 
mnnerative charter should not be allowed to 
affect the amount of the award to be paid to the 
salvors.

The P r e s id e n t .—In  this case the salved ship 
was valued by the owners at the sum of 160,0002. 
The salvors were not satisfied with that valuation, 
and obtained an appraisement by the marshal of 
the Court, The result of the appraisement is 
that the value of the ship is stated to be moxe 
than double the figure given by the owners of the 
vessel themselves.

I  allowed counsel for the defendants to make 
an application in  this case as if  he were making 
a motion to the court on proper materials to 
vary or set aside the appraisement of the marshal. 
I t  is only in very exceptional cases that can be 
done, because, ordinarily speaking, where there 
has been an appraisement by the marshal of the 
court, the appraisement is conclusive on the 
point. I  will not say, having referred to the 
oases, that there may not be instances where 
there may be an obvious mistake or some other 
ground for varying the appraisement.

In  this case the ground upon which the motion 
is founded is this: counsel for the defendants 
says that this vessel cannot be looked at as an 
ordinary vessel at all, but must be looked at, 
having regard to the contractual obligations 
which have been entered into by some extra
ordinary arrangement between the shipowners 
and the charterers. In  no case, so far as I  am 
informed, has the value of the charter been taken 
into account in assessing the value of the salved 
ship in salvage proceedings, and I  think it  would 
be a great pity from all points of view if  there 
should be introduced into valuations any element 
of that kind, which would make a reference to 
the registrar and merchants necessary in order 
to ascertain the value.
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Tho ship is salved and is arrested, as the 
salvors are entitled to arrest the res. I f  bail is not 
given the ship may be sold. She would not be 
sold subject to the charter-party, but sold as she 
is to anyone who wants to buy a ship of her 
description.

In  this case there was an undertaking given to 
give bail in ordinary form, and the w rit as issued 
is directed to the owners of the San Onafre, her 
cargo and freight, and all persons interested in 
that vessel. I  have nothing to do with the 
relationship between the shipowners and the 
charterers, nor in my opinion have the salvors 
anything to do with any such question. In  my 
judgment the valuation of the gentleman in 
strncted by the marshal to make the valuation 
on his behalf was a valuation properly arrived at 
and based on the right principle. The value of 
the ship for the purposes of these proceedings, 
therefore, must be taken to be 369,8411.18s. 3d.

The salvage case was then heard, and the 
President made the following award: To the 
owners of the Ashtabula 32,0001 ; to her master 
10001. ; and to her crew 35501., making a total 
award of 36,5501.

Solicitors for the plaintiffs, Thomas Cooper 
and Co.

Solicitors for the defendants, W. A. Crump and 
Son.

«Sttgmte Cmtrt & f  abicate,
—

HIGH COURT OF JUSTICE.

K IN G 'S  B E N C H  D IV IS IO N .
Wednesday, Feb. 21, 1917.

(Before B a il h a c h e  and A t k in , JJ.) 
H a r r is o n  v. M ic k s , L a m b e r t , a n d  Co. (a) 

Sale of goods— Contract— Construction— Sale of 
“ remainder of cargo ”— Estimate of quantity by 
teller— “ More or less about ” specified quantity 
— Miscalculation of seller— Excess— Liability  
of purchaser to take excess.

H . was an importer of wheat. He imported a 
certain quantity of wheat from  Canada in a 
specified vessel, and stored the same in a 
warehouse in  England. After selling a part of 
the cargo to various buyers, including M ., he 
entered into a contract with M . to sell to him the 
whole of the remainder of the cargo. The con
tract was made verbally in the first instance, 
but i t  was afterwards reduced to writing, and by 
the terms of the contract H . agreed to sell to M . 
“ the remainder (more or less about) 5400 quarters 
Manitoba wheat at H u ll ex,” naming the vessel. 
H . had made a miscalculation as to the quantity 
of wheat which remained, and, in  fact, there was 
an excess of 574 quarters over the 5400 quarters 
made. The contract was subject to the rules and 
regulations of the H . Corn Trade Association, 
and one of these terms was that “ the word 
‘ about’ when used in reference to quantity shall 
mean within  5 per cent, over or under the 
quantity stated.” H . contended that M . was

[K .B . D iv .

compelled to tahe the whole of the. remainder 
of the cargo, even though i t  exceeded the 
5400 quarters named; whilst M . maintained 
that xn any case, i f  he was compelled to take 
more than the 5400 quarters, the excess over 
5400 quarters for which he was liable did not 
exceed. 270 quarters— that .is, 5 per cent, on the 
5400 quarters. The case having gone to arbitration 
under the rules arid regulations of the H . Corn 
Trade Association, a special case was stated for 
the opinion of the H igh Court as to the true 
meaning of the contract.

Held, that the wbrds “ (more or less about) 
5400 quarters ” were merely words of estimate 
and did not place any lim itation upon the 
quantity of wheat to be delivered; that, the 
governing word of the contract was “ remainder,” 
which referred to the. remainder of the cargo ; 
and that the buyers were bound to take the whole 
of the remainder of the cargo from  the seller, 
even though the amount was greatly in  excess 
of the estimated quantity.

Sp e c ia l  case, stated by the appeal committee of 
the H u ll Corn Trade Association, under sect. 19 
of the Arbitration Act 1889.

The facts of the case, as set out by Bailhache, J. 
in his judgment, were shortly as follows : Thomas 
Harrison was a corn merchant carrying on busi
ness at Liverpool, and in the course of his trading 
he imported a cargo of wheat into H u ll in a 
vessel called the Clodmore. The bulk of the 
wheat was stored in a warehouse at the H u ll 
docks belonging to the North-Eastern Railway 
Company. P art of the cargo of wheat was sold 
on diffarent occasions to various persons, and in
cluded amongst the buyers were Messrs. Micks, 
Lambert, and Co., who were corn merchants 
carrying on their business at H u ll. A  portion of 
the wheat still remained in  the H u ll warehouse 
on the 27th A pril 1916, and on that date Messrs. 
Micks, Lambert, and Co. verbally agreed with 
M r. Thomas Harrison to purchase from him the 
remainder of the cargo, which the seller esti
mated at 5400 quarters. I t  was expressly stipu
lated by the buyers that they should have the 
“ remainder ” of the cargo, and this was confirmed 
by a letter of the seller to the buyers, dated the 
27th A pril 1916, in which the seller stated that 
he sold “ the remainder of the cargo (more or less 
about) 5400 quarters Manitoba wheat . . • 
at H u ll ex Clodmore.” The buyers accepted 
delivery of 5400 quarters. .Subsequently the 
seller, M r. Hairison, discovered that he had made 
a mistake in calculating the amount of the wheat, 
and that he had, in fact, 5974 quarters left— that 
is, 574 quarters over and above the 5400 quarters 
which he had imagined. H e thereupon called 
upon the buyers to take and to pay for these 
additional 574 quarters, his contention being 
that, as the buyers had contracted to take the 
“ remainder ” of the cargo, they were compelled 
to purchase the additional amount, as this was a 
part of the remainder, and were not limited to 
5400 quarters, the amount named in the contract. 
The buyers, on the other hand, contended that 
the word “ remainder ” was governed by the 
words “ about 5400 quarters ” ; that they could 
not be compelled to take anything beyond “ about 
5400 quarters,” and that the exoess over 5400 
quarters must be held by the seller on his own 
account. The seller admitted that the mistake(a) Reported by J. A . Sla t e r , E.v ;.. Barriater-»t-Law.
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Was entirely owing to a miscalculation on his own 
part. The contract was in the ordinary printed 
form of the H u ll Corn Trade Association, clause 3 
° f  which provided : “ The word ‘ about ’ when 
^sed in reference to quantity shall mean within 
ij per cent, over or under the quantity stated.” 
fn  view of that clause the buyers contended that 
>f they were compelled to take anything over and 
above the 5400 quarters, the utmost they could 
oe called upon to accept would be 270 quarters—  
feat is,' 5 per cent, on 5400 quarters. The dispute 
was referred to arbitration, in accordance with 
the rules of the H u ll Corn Trade Association, and 
the arbitrators submitted the following questions 
t°r  the opinion of the H igh  Court :

(1) W hether on the true construction of the 
contract the buyers were liable to take delivery 
of the whole of the remainder of the wheat, even 
though the amount exceeded the estimate of 
5400 quarters ; and

(2) W hether the buyers were bound to take any 
° f  the excess over 5400 quarters.

Greer, K .C . and K e o g h  for the seller.— The 
buyers were liable to take the whole of the cargo 
° f  wheat which remained on the hands of the 
teller, and the seller was entitled to damages for 
the non-acceptance of the extra 574 quarters of 
wheat. The contract was for the “ remainder ” 
° f  the wheat. This was a specific quantity, a 
Quantity capable of being ascertained. Even 
though the excess had been much greater than 

quarters, still the buyers would have been 
bound to take the same. The word “ remainder ” 
was the controlling word in the contract, whilst 
he words “ (more or less about) 5400 quarters” 

Were words of estimate, and not of limitation, 
f t  the buyers had wished to lim it their purchase 
10 5400 quarters, or something closely approxi
mating thereto, what was the object of using the 
Words “ remainder of the cargo ” at all ? The 
buyers purchased the whole of the cargo less 
hat part which had been disposed of by previous 

sales. They cited
B orrow m an  v. D rayton , 35 L . T . Rep. 727 ; 2 E x.

Div. 15 ;
Me Lay and Co. v. P erry and Co., 44 L . T . Rep.

15 2 ;
L e v i v . Berk, 2 T im es L , Rep. 898 ;
Tame red, A rro l, and  Co. v . Steel Company of 

Scotland, 62 L . T . Rep. 738 ; 15 A pp. Cas. 125. 
iptLiZldce, K .C . and Dunlop for the buyers.—  

he contract on the part of the buyers was for 
he purchase of a quantity of wheat which was 

■ °  be about 5400 quarters. The seller purported 
v° ®ell the remainder of the cargo, and he himself 

ad estimated the amount. I t  was unreasonable 
Co by the use of a particular term a seller

aid be compelled to purchase something so 
Uch in excess of what had been named as the 

t  °bable amount. The seller must be taken to 
how how much he had to sell, whilst the buyer 

«,as entirely in the seller’s hands. The word 
0 remainder ” was lim ited by the words “ (more 
co i j 8 about) 5400 quarters,” and what the buyers 
Q hid be called upon to take was about 5400 
garters, the word “ about ” lim iting the amount 
. or under to 5 per cent, of the estimated 
t,? 0hnf  in accordance with clause 3 of the con- 
lact- They cited

Cross v . E g lin , 2 B . &  A d . 106 ;
« o r r is  v. Levison, 34 L . T . Rep. 576 ; 1 C. P. D iv .

155;

Bowes v. Shand, 36 L . T . Rep. 8 5 7 ; 2 App. Cas.
455;

Reuter and Co. v . S ala  and Co., 40 L . T . Rep. 4 7 6 ;
4.C. P . D iv . 239 ;

VarXey v. W h ip p  (1900) 1 Q. B . 513 ;
M ille r  v. B om er and Co., 82 L . T . Rep. 258 ;

(1900) 1 Q. B . 691;
H e ilbu t, Symons, and Co. v. Buckleton, 107 L . T .

Rep. 769 ; (1913) A . C. 513;
Sale o f Goods A c t 1893 (56 &  57 V ie t. c. 71), ss. 13,

30 ;
Benjam in on Sale, 5 th  ed it., p. 709.

B a i l h a c h e , J. stated the facts and proceeded. 
— The question that is raised in the case is simply 
this: W hat is the true construction to be placed 
upon the words of the contract entered into 
between the seller and the buyers on the 27th 
April 1916 ? O r to put it  more shortly, is this 
a contract under which the buyers are bound to 
take delivery of the remaining 574 quarters of 
wheat, the rest of the cargo, that is, of the quantity 
over and above the estimated amount of 5400 
quarters P Now the words used are “ the remainder 
(more or less about) 5400 quarters Manitoba 
wheat . . .  at H u ll ex Clodmore.” In  my view 
the words “ (more or less about) 5400 quarters ” 
are words of estimate only, and do not mean that 
the,buyers are to be limited to that amount, with 
a possible 5 per cent, margin either way. What 
the buyers purchased and what the seller sold 
was the “ remainder” of a certain cargo, and that 
means that the buyers were liable to take the 
quantity of wheat, whatever it  was, which was 
still in the hands of the seller from the cargo of 
the Clodmore. I  do not see how it  would be 
possible for us to hold otherwise without depart
ing from the reasoning in the cases of Levi v. 
Berk (ubi sup.) and Borrowman v. Drayton (ubi 
sup.). In  the case of Levi v. Berk (ubi sup.) it  
was held that where a buyer contracted for a 
“ cargo ” and mentioned the quantity (unless 
there was a clear intention shown of something to 
the contrary) the governing word was “ cargo,” 
and the buyer was bound to take the cargo, what
ever its quantity might be. There the difference 
between the estimated quantity of the cargo and 
the real amount was proportionately much greater 
than in the present case— the estimated cargo 
being 450 tons and the real cargo 341 tons. In  
giving judgment Lord Esher, M .R . said: " N o  
doubt the difference in quantity was serious and 
considerable, but it  did not appear that there was 
any fault or default in not obtaining a fu ll cargo, 
or that the party did not obtain all that he could, 
and in the ordinary view of such documents there 
was not a total failure in the performance of the 
contract. Effect must be given to the word 
* cargo,’ without requiring the quantity specified, 
and where the buyer contracted for a ‘ cargo’ 
and mentioned the quantity (unless something 
plainly showed the contrary to be intended), the 
governing word was ‘ cargo,’ and the buyer was 
bound to take the cargo whatever its quantity 
might be.” Eollowing the reasoning and apply
ing the decision of Levi v. Berk (ubi sup.) to 
the present case, I  am of opinion that the proper 
construction to be placed upon the contract of 
the 27th A pril 1916 is that the whole of the 
remaining part of the cargo of the Clodmore was 
being dealt with by the parties, and not merely 
a portion of it, even though there were the words 
“ (more or less about) 5400 quarters ” used in
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estimating what the remainder of the cargo might 
amount to.

The case of Borrowman v. Drayton (u b i sup.) is 
the opposite of that of Levi v. Berk (u b i sup.), in 
that the supply was greater than the estimated 
amount. B u t the line of reasoning is the same. 
In  the case of Borrowman v. Drayton (u b i sup.) 
the contract was for a cargo of from 2500 to 3000 
barrels. The total number of barrels in the cargo 
turned out to be 3300 barrels—300 in excess of 
the estimated quantity. I t  was held, nevertheless, 
that the buyer was entitled to the whole of the 
cargo which was in fact carried. In  delivering 
the judgment of the court Mellish, L .J . said: 
“ Generally speaking, the term ‘ cargo,’ unless 
there is something in the contsxt to give it  a 
different signification, means the entire load of 
the ship which carries it, and it  may fairly be 
assumed that when one man undertakes to sell 
and another to buy a cargo, the subject-matter 
of the contract is to be the entire load of the 
ship. And that such must have been the sense 
in  which the term ‘ cargo ’ is used in this 
contract is materially strengthened by the agree
ment that the vessel shall proceed to a port 
of discharge to be determined, within certain 
limits, by the buyer, showing plainly that what 
was contemplated" was that the vessel and its 
entire cargo were to be at his disposal. There are 
various reasons why a purchaser may wish to buy 
the whole quantity of goods loaded on board a 
particular vessel. Such a contract gives him the 
complete control of the vessel. I t  enables him to 
select the port of discharge, to appoint the place 
in the port at which the discharge is to take place, 
to be free from the inconvenience of other persons’ 
goods being unloaded at the same time with his 
own, and from the competition arising from other 
persons’ goods being ready for sale at the same 
place and at the same time with his.” I t  w ill be 
noticed that various reasons are given for arriving 
at the decision in that particular oaso, but all 
through the judgment i t  is clear that the words 
“ the cargo ” were taken as those which ruled the 
contract. I  think that the rule which was applied 
in Borrowman v. Drayton  (u b i sup.) is applicable 
in the present case, and therefore I  hold that the 
governing and ruling words are “ the remainder 
of the cargo.”

The conclusion at which I  have arrived is 
strongly borne out by the decision in the case of 
M cLay and Co. v. Perry and Co. (ubi sup.), where 
the parties were dealing with a heap of scrap iron. 
The estimate of the heap turned out to be quite 
wrong, the quantity of scrap iron being much less 
than it  was thought to be. I t  was held, however, 
that the parties were really dealing with the 
heap and that the fact that the estimate of the 
quantity in the heap was incorrect was quite 
immaterial.

The result is that we must answer the ques
tions put to us in accordance with what I  
have already stated to be my opinion— namely, 
that since the contract entered into between the 
parties was for the remaining portion of the cargo 
of the Clodmore, whatever i t  might amount to, 
and even though it  had been estimated at about 
5400 quarters of wheat, the buyers are bound to 
take the extra 574 quarters.

A t k in , J.— I  agree. I t  is difficult to lay down 
a general and universal rule, and I  think that in 
all cases of this character one has to examine the

wording of the particular contract and then 
construe it. B ut in construing it  one must apply 
the ordinary rules of construction and try  and 
give to the words used their reasonable and 
ordinary meaning. In  a commercial contract for 
the sale of goods it  is quite usual to define the 
subject-matter, after the description of quality, in 
terms of quantity. On the other hand, however, 
it  is not at a ll uncommon to define the subject- 
matter of the sale by reference to attributes other 
than mere quantity, for example, by relation to 
its locality, ownership, manufacture, or other 
respect. And if  all these matters are brought into 
the terms of the contract effect must be given to 
them. Now let us see what are the matters 
imported into the present contract. The contract 
begins by saying that the seller has sold the. 
“ remainder ” of something, and, omitting for a 
moment the words as to quantity, that would 
mean the remainder of the Manitoba wheat which 
had formed the cargo of the Clodmore. That 
seems to be a description of the subject-matter 
so far as the amount is concerned. I t  is not 
expressed in the ordinary terms of quantity by 
reference to weight or number. B ut after the 
word “ remainder” there come these words “ (more 
or less about) 5400 quarters.” Now, as i t  seems 
to me, the clear intention of the parties was that 
the sale should be of the whole of the remaining 
portion of the cargo of wheat carried in the 
Clodmore, and that the additional words intro
duced into the contract are by way of estimate 
only. In  my view nothing could more clearly 
point to something in the nature of an estimate 
than the use of such words as “ more or less ” or 
“ about,” and when once it  has been denned what 
the contract is to be, as here— namely, the sale of 
the remainder of a cargo of wheat— I  do not see, 
in the light of the authorities which have been 
cited, how it  can be held that the words in ques
tion lim it the amount at all.

I t  is true that an objection may be made on the 
score that a person who purchases upon such 
terms as the present may not know exactly what 
he is buying, that on the purchase of a 
“ remainder ” he may have no very definite idea 
how much that remainder may amount to. But 
there is always a remedy which the purchaser may 
adopt so as to prevent his being compelled to buy 
within large limits. I t  is quite possible for words 
to be inserted in the contract such as “ not 
exceeding ” or “ not less thaD,” and then, i f  the 
quantity is named, the subject-matter is abso
lutely defined. B u t that has not been done in 
this case. Seeing that there is not the slightest 
allegation of misrepresentation or of any other 
circumstance which might entitle a purchaser to 
repudiate the contract, and that the purchasers 
have taken delivery of the greater part of the 
remainder of the cargo, I  think that the buyer8 
must take the 574 quarters— or whatever the 
quantity over the 5400 quarters may amount to—'  
and that our answer to the questions put to us by 
the arbitrators must be to that effect.

Case remitted, with questions answered W* 
favour of seller.

Solicitors for the seller, Bawle, Johnstone, and 
Co., for Laces, Wilson, and Co., Liverpool.

Solicitors for the buyers, Pritchard and Sons, 
for A. M . Jackson and Co., H u ll.
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March  5, 6, and A pril 4, 1917. 
(Before Sa n k e y , J.)

N e w s u m  v. B r a d l e y . (a)

R ill of lading —  Contract of affreightment —  
Abandonment by crew— Resumption of possession 
by cargo-owner— Effect on contract of affreight- 
rnent.

^he abandonment of a vessel by its crew during a 
voyage, without any intention to retake posses
sion, gives the cargo-owner the right to treat the 
contract of affreightment as at an end.

■The plaintiffs were the indorsees of bills of lading 
signed on behalf of the defendants, the owners of 
the ship J., for the carriage of a cargo of wood 
goods therein specified to be delivered in  good 
order and condition at H u ll on payment of 
freight as per charter-party. The J. duly pro
ceeded on her voyage, but while off the coast of 
Scotland she was attacked by a German 
submarine and the crew were compelled to take 
to their boats under threats from  loaded 
revolvers. The enemy placed bombs on board 
the vessel and exploded them, and the last the 
crew saw of the vessel led them to believe that she 
was sinking. Subsequently, however, the vessel 
Was found a waterlogged derelict and towed into 
port, where she was taken possession of by the 
Receiver of Wreck. On the same day the cargo- 
owners claimed to elect to take possession of their 
Property where the steamer then was.

Held, that the defendants had abandoned the 
further performance of their contract during 
the voyage, and, the cargo-owners having 
exercised their rights before the shipowners 
had resumed possession of the vessel, the con
tract of affreightment was at an end. The 
plaintiffs were therefore entitled to take their 
cargo free of freight.

T r ia l  of action in the Commercial list before 
oankey, J.
.. In  this action the plaintiffs claimed a declara- 
">°n that they were entitled to take delivery of 
l he cargo in the steamship Jupiter at Leith, of 
^hich vessel the defendants were the owners, 
**ee of freight, and an order that the defen
dants do permit the said cargo to be taken 
.7  the plaintiffs free of any liens or charges
Hereon.
j  The plaintiffs were indorsees of bills of lading 
Rated Archangel, Sept. 1916, signed on behalf 
5. the defendants, the owners of the steam- 

Jupiter, for the carriage of the cargo of 
°od goods therein specified from Archangel, 
Rch cargo to be delivered in like good order and 
?ndition at H u ll on payment of freight as per 

yiarter-party dated the 18th July 1916. The 
JfPiter, while proceeding on the voyage, was 
Hacked by enemy submarines on the 7th Oct. 

k 16, and the master and crew took to their 
°ats and abandoned the vessel, and were landed 

j /1 the 8th Oot. 1916. The enemy exploded a 
°>nb on the starboard quarter of the Jupiter, 
»king a large hole, and also removed the door 

lefi 6 con<I enser and opened all the sea-cocks and 
j  ‘ t her in a waterlogged and derelict condition, 
j?. that condition she was picked up by vessels of 

Majesty’s patrol flotilla, which eventually
ta) Reported by T. W . M organ, Eaq., Barrister-st-Law .

towed her with great difficulty into port, as 
salvors, where she arrived on the 10th Oct. 1916, 
was beached on the 11th Oct., and placed in the 
hands of the Receiver of Wreck.

The plaintiffs thereupon, by wire, claimed 
delivery of the cargo to them. They claimed that 
in the circumstances the defendants entirely 
abandoned the prosecution of the said voyage and 
put an end to the bill of lading contract and 
abandoned all lien over the cargo.

The defendants denied that they had aban
doned the Jupiter or the prosecution of the 
voyage as alleged, and they denied that they put 
an end to the bill of lading contract and abandoned 
all lien over the said cargo, or that they were 
guilty of any breach of contract or duty. They 
alleged that while the Jupiter was in  the course of 
her voyage to H u ll she was attacked by an enemy 
submarine, her crew were compelled under peril 
of their lives to leave her and take to their boats, 
and thereafter were towed away from their vessel 
by the said submarine after the crew of the said 
submarine had taken means to cause the Jupiter 
to sink. They also alleged that immediately the 
defendants became aware that the Jupiter had 
not sunk, but was salved and beached, they 
attempted to take possession of the vessel and 
her cargo in order to complete the voyage 
to H u ll, and, as soon as the plaintiffs withdrew  
their notice to the Receiver of Wreck, the 
defendants carried the goods to H u ll and 
delivered them there in  accordance with their 
contract. The defendants relied on the condi
tions and exceptions in  their bills of lading and 
particularly on the following: “ The K in g ’s 
enemies, restraints of princes and rulers, pirates 
. . . always excepted.”

The defendants counter-claimed 18,2361. 9s. 7cl. 
for freight.

The plaintiffs joined issue and claimed that the 
voyage had been finally abandoned by the defen
dants, and the latter were therefore not entitled 
to claim to retake possession of the cargo 
or to claim freight. They denied that the defen
dants carried the goods to H u ll or delivered them  
there in accordance with the contract. In  so far 
as the defendants did carry the cargo and deliver 
i t  at H u ll, i t  was done in accordance with an 
agreement dated the 26th Oct. 1916, and was 
without prejudice to the plaintiffs’ rights or to 
the matter in issue in the action. In  any event 
the defendants did not deliver at H u ll the quantity 
alleged in the counter-claim.

A. A. Roche, K .C . and R. A. Wright, for the 
plaintiffs, cited

The K athleen, 4 A d. & E . 269 ;
The C ito, 4 Asp. M a r. Law  Cas. 468 ; 45 L . T . Rep.

663 ; 7 Prob. D iv . 5 ;
The A rno , 72 L . T . Rep. 621.

MacKinnon, K .C . and Lewis Noad for the
defendants. Cur. adv. vult,

A pril 4.— Sa n k e y , J.read the following written 
judgm ent:— In  this case the plaintiffs claim that 
they are entitled to take delivery of a cargo in 
the steamship Jupiter free of freight. The defen
dants deny that the plaintiffs are so entitled, and 
counter-claim for the freight, a sum of about 
18,0001.

The facts are as follows : The plaintiffs are the 
indorsees of bills of lading dated Archangel,
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Sept. 1916, and signed on behalf of the defen
dants, the owners of the Jupiter, for the carriage 
of a cargo of wood goods therein specified to be 
delivered in good order and condition at H u ll on 
payment of freight as per charter-party dated 
the 18th July 1916. The Jupiter duly proceeded 
on her voyage, but while off the coast of 
Scotland she was attacked by a German sub
marine upon the 7th Oct. The enemy compelled 
the crew to take to their boats under threats 
from loaded revolvers. They then placed bombs 
on board the vessel, exploded them, and pro
ceeded to tow the crew towards land, but cast 
them off after going a certain distance. The 
last the crew saw of the vessel led them to believe 
that she was sinking. They were picked up by 
a trawler and taken into Aberdeen, where the 
captain telegraphed to the owner on the 8th Oct., 
“ Ship sunk yesterday; submarine; arrived all 
w ell; sailors’ home.”

Owing to the fact, however, that the cargo was 
of wood, the efforts to sink the ship were unavail
ing. She was found a waterlogged derelict and 
towed by patrols of H is M ajesty’s navy with 
great difficulty into port, but her condition was 
such that i t  was found necessary to beach 
her, and she was taken possession of on the 
11th Oct. by the Receiver of Wreck, to whom 
the salvors handed her over. A t  3.30 of the 
same afternoon the plaintiffs’ solicitors tele
graphed to the receiver to the following effect: 
“ Receiver of Wreck, Leith.— Steamer Jupiter.—  
W e represent owners cargo. Understand she 
is now lying at Newhaven. Please note our 
clients claim elect take possession their property 
where steamer now is. Please do not allow cargo 
to be dealt with except with our sanction. Please 
do anything necessary protect property for our 
clients.” The owner of the vessel at H u il heard 
the same day that she had been salved, and he 
received a telegram from the plaintiffs’ solicitors, 
about 2.45 in the afternoon, saying : “ Jupiter. 
W e represent owners cargo of this steamer 
recently brought into Leith derelict. Our clients 
elect take possession their property where now 
lying. Please note.” The owner left for Leith  
that evening, went down to the beach at New
haven as soon as he reached that place, but could 
not get aboard. The following morning he saw 
the senior naval officer, told him he had come for 
the ship, and said: “ I  am glad to have her 
back.” The officer replied: “ You have not got 
her back; she belongs to the Receiver of W reck.” 
The owner was sent on board in a torpedo boat 
and left behind an engineer to represent him. By  
arrangement between the parties the vessel 
eventually proceeded to H u ll and delivered her 
cargo, but this was done without prejudice to 
their rights on the 12th Oct., and it  falls to me to 
decide what those rights were.

A number of cases were cited to me, including 
The Cito (4 Asp. Mar. Law Cas. 468 ; 45 L . T . 
Rep. 663; 7 Prob. D iv. 5) and The Arno (72 L . T . 
Rep. 621).

The law as laid down in those cases is that the 
abandonment of a vessel by its crew during a 
voyage, without any intention to retake pos
session, gives the owner of the cargo on board the 
right to treat the contract of affreightment as at 
an end. I t  may happen that after abandonment 
of a vessel its owner resumes possession before the 
cargo-owner exercises his right to treat the con

tract as at an end, and the legal effect of such a 
resumption has never yet been decided. The 
point, however, does not arise in this case, for I  
find as a fact that, i f  the circumstances 
here show an abandonment of the vessel, 
the cargo-owners exercised their right to put 
an end to the contract before the owner resumed 
his possession. The point for decision is whether 
there was an abandonment under the circum
stances. In  my view that is a question of fact. 
The learned counsel who appeared on behalf of 
the defendants contended that an abandonment 
of the vessel was not necessarily a repudiation of 
the contract of affreightment, and that the defen
dants must have been guilty of conduct from 
which it  might be inferred that they intended to 
repudiate the contract.

In  the present case the master and crew aban
doned the vessel under stress of enemy violence, 
but, I  do not think that this is different from a 
master and crew abandoning the vessel under 
stress of the violence of the weather, as was 
the case in The Cito (ubi sup.). The vessel was 
le ft as a derelict upon the face of the waters. 
She was waterlogged and, when the crew last saw 
her, was believed to be sinking; in fact, the first 
act of the master on landing was to telegraph that 
she had sunk. There is no suggestion that the 
abandonment was wrongful, an event which might 
not put an end to the contract of affreightment 
as suggested by Lord Esher in the Cito. In  my 
view there was in fact an abandonment of the 
vessel, and there was, on the part of the servants 
of the owner, an act done clearly indicating their 
intention not to carry out the contract; in other 
words, that there was the predicament mentioned 
by Smith, L .J . in The Arno (ubi sup ) of a ship 
le ft derelict in mid-ocean and abandoned by its 
master and crew.

In  the result I  find that the defendants did not 
complete their contract, but abandoned the further 
performance of i t  before the vessel reached New
haven. A  similar case came before Bargrave 
Deane, J. in 1915 in respect of a vessel which had 
been torpedoed off the south-west coast of 
England, The W. 8. Caine v. Bellglade, reported 
in Lloyd’s L is t on the 3rd Aug. 1915, where the 
Court of Appeal upheld Bargrave Deane, J. in the 
conclusion he came to chat the vessel had been 
abandoned.

M y judgment therefore is for the plaintiffs for 
the relief claimed. Should this case be taken to 
the Court of Appeal and my judgment he 
reversed, I  find that the amount due to the 
defendants on their counter - claim 18 
14,0501. 2*. 9d.

Solicitors: W illiam  A. Crump and Sow ; 
Downing, Handcoch, Middleton, and Lewis.
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P r iv . Co.] St e a m s h ip  P r in z  A d a l b e r t  (P a r t  Cargo  e x ). [P r iv . Co.

3uirtcial Committee of tfje 13rüra Council,

M ay  21 and July 3, 1917.
(Present: The R ight Hons. Lords P a r k e r  op 

W a d d in g t o n , Su m n e r , P a rm o o r , W r e n - 
b u r t , and Sir A r t h u r  Ch a n n e l l .) 

St e a m s h ip  P r in z  A d a l b e r t  (Pa r t  Cargo  
e x ), (a ),

on a p p e a l  p r o m  t h e  a d m ir a l t t  d iv is io n  ( in
P R IZ E ), E N G L A N D .

Prize— Cargo— Claim by neutrals— Passing of 
property— Bills of lading— Onus on claimants. 

The claimants, an American firm , shipped lubri
cating oil by a German steamer to a German firm  
at Hamburg in  July 1914. On the bth Aug. 1914 
the vessel was seized at Falmouth. The oil was 
alleged to have been shipped to the German firm  
fo r 8ale as claimants’ agents. The bills of lading 
made delivery to the. shippers’ order at Hamburg 
and were indorsed in  blank, and were attached 
to drafts drawn by the claimants on the Hamburg 
firm  and discounted in  the United States. The 
discounting bank forwarded the documents to 
Germany. Ultimately the Hamburg firm  re
turned the bills of lading to the claimants, and 
debited them with the amount of the drafts.

Held, that as by the general mercantile practice, 
which had the force of law, the delivery of an 
indorsed bill of lading was, in the absence of evi
dence of a contrary intention, effectual to transfer 
of ownership, the property in  the goods passed 
at the date of the acceptance of the drafts, lh e  
claimants had failed  to discharge the onus upon 
them of showing that they were the owners of the 
oil either at or after the date of its seizure, and 
the oil had rightly been condemned as good and 
lawful prize.

Decision of S ir  Samuel Evans, P . affirmed. 
^■PPe a l  from a decree of S ir Samuel Evans, P ., 
dated the 6 th A p ril 1916, condemning as good 
aud lawful prize a quantity of lubricating oil 
claimed by the appellants, the Crew Levick 
Company of Philadelphia, and consigned by them  
•d a German firm  in Hamburg.
la ¡̂.reer’ an<l  C. R. Dunlop for the appel-

Sir Frederick Smith (A.-G.) and Rayner Goddard 
*°r the respondent.

The considered decision of their Lordships was
delivered by

Lord Su m n e r .— W hen the German steamship 
j l nnz Adalbert, bound from Philadelphia to 
Hamburg, was seized as prize at Falmouth on 
“e 5th Aug. 1914, she had on board the two 

Parcels of lubricating oil, respectively 290 and 
cighty-six barrels, which are now in question. The 
wn t  was issued on the 18th Aug. 1914.
Pk- 6 aPP0Hants> the Crew Levick Company of 
-Thiladelphia, neutral shippers, filed a claim, 
dated the 1st A pril 1916, alleging the oil to be 
ueir own and saying that they had shipped 

aad consigned it  to the Maschinen Oel Im port 
crsaellschaft of Hamburg, as their agents for 

°Q the Continent of Europe, and that, as i t  
ad never passed to any purchaser, i t  had always 

^ntinued to belong to them. The learned 
resident decided that the oil had ceased to

Reported b y  W . E. it  K ID , Esq., Barrister-fcvLiw,
V o l . X IY . ,  N . S.

belong to the appellants on shipment. Neither 
the actual shipping documents nor the dates of 
the acceptances to the accompanying drafts 
appear to have been brought to his attention. A t  
their Lordships’ bar the appellants’ arguments 
made these dates crucial. The learned President 
was strongly and justly impressed by the absence 
of proper evidence of the prior course of dealing 
between the shippers and the consignees. The 
appellants petitioned their Lordships for leave to 
remedy this defect, but their Lordships refused 
to grant i t  for reasons of principle already given.

Both parcels were covered by bills of lading, 
which made the oil deliverable to the shippers’ 
order at Hamburg and were indorsed in blank by 
an officer of the claimant company. The bills of 
lading and certificates of insurance were attached 
to drafts, drawn by the claimants on the Mas
chinen Oel Im port Gesellschaft and discounted in  
the United States, namely, a sixty days’ draft for 
75 per cent, of the invoice value of the 290 barrels, 
and a draft at three days’ sight for the fu ll value 
of the eighty-six barrels. The discounting bank 
forwarded the documents to Germany. The 
draft drawn against the eighty-six barrels reached 
Hamburg on or before the 1st Aug. 1914, on 
which date i t  was accepted by the Maschinen Oel 
Im port Gesellschaft against surrender of the bill 
of lading. The other draft was accompanied by 
a bill of lading of the same date, namely, the 
20th July, and the evidence does not show any 
sufficient reason to suppose that it  was not for
warded by the same mail. The appellants con
tended that it  was not accepted t ill  the 10th Aug., 
though no reason for this difference could be 
given. This bill of lading also was handed over 
to the Maschinen Oel Im port Gesellschaft against 
acceptance of the corresponding draft, and u lti
mately that company returned both bills of 
lading to the claimants at Philadelphia. P re 
sumably they also met both bills of exchange 
when they fell due, for the amounts are debited 
against the appellants in a quarterly account 
current, brought down to the 30th Sept., which 
they rendered to the claimants on the 28th Nov. 
I t  does not appear that the claimants have either 
paid or otherwise settled the debit balance shown 
on this account, and, as the evidence leaves the 
matter, they have received the proceeds of the 
two bills of exchange, less discount, in Phila
delphia, have neither paid nor agreed to pay to 
the acceptors the amounts of those bills, and 
have got back the bills of lading from the 
acceptors, without conditions or explanation, and 
so, presumably, for the acceptors’ account.

By general mercantile understanding, which 
has the force of law, where transactions originate 
like the present in time of peace, without pro
spect of war, the delivery of an indorsed bill of 
lading, made out to the shipper’s order, while the 
goods are afloat, is equivalent to delivery of 
the goods themselves, and is effectual to 
transfer ownership i f  made with that inten
tion. The b ill of lading is the symbol of the 
goods. Apart from specific formalities or 
similar prescriptions of municipal law, which 
are not now material, such intention is a ques
tion of fact. The usual course of dealing in  
the export of merchandise, and the interest of the 
parties concerned in it, suffice for the necessary 
inference in the absence of evidence to the con
trary. When a shipper takes his draft, not as yet

M
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accepted, but accompanied by a bill of lading 
indorsed in this way, and discounts i t  with a 
banker, he makes himself liable on the instrument 
as drawer, and he further makes the goods which 
the bill of lading represents security for its 
payment. I f ,  in turn, the discounting banker 
surrenders the bill of lading to the acceptor 
against his acceptance, the inference is that he 
is satisfied to part with his security in considera
tion of getting this further party’s liability on the 
bill, and that m so doing he acts with the permis
sion and by the mandate of the shipper and 
drawer. Possession of the indorsed bill of lading 
enables the acceptor to get possession of the goods 
on the ship's arrival. I f  the shipper, being then 
owner of the goods, authorises and dirocts the 
banker, to whom he is himself liable and whose 
interest it  is to continue to hold the bill of lading 
till the draft is accepted, to surrender the bill of 
lading against acceptance of the draft, it  is natural 
to infer that he intends to transfer the ownership 
when this is done, but intends also to remain 
the owner until this has been done. P artie d  ir 
arrangements made between shipper and con
signee may modify or rebut these inferences, but 
in the absence of evidence to the contrary, ana 
apart from rules which arise only out of a state 
of war existing or imminent at the beginning of 
the transaction, the general law infers under these 
circumstances that the ownership in the goods is 
transferred when the draft drawn against them is 
accepted.

Their Lordships are unable to agreo with the 
learned President’s view that the property in the 
oil in question passed on shipment. In  their 
opinion the claimants were owners until the 
Maschinen Oel Im port G-esellschaft accepted the 
drafts drawn against the two parcels respectively, 
but no longer. Such is the true inference from 
the mercantile transactions themselves.

Sundry communications were produced, either 
requesting that the shipment should be made or 
advising that it  had been made, but they are 
neutral in their effect; nor is i t  material to 
consider how the transaction might be worked 
out after the drafts had been accepted. This 
depends on arrangements between the parties, 
which are not properly proved, and the tiansfer 
of the ownership in the oil on the acceptance of 
the drafts is consistent either with a sale to the 
German company and a resale by them to German 
customers, or with some agency arrangement, 
under which they might debit the amount 
of the drafts paid and credit the proceeds 
of their sales to the claimants, and obtain 
their own remuneration by charging an agreed 
commission.

I t  follows that the eighty-six barrels had ceased 
to belong to the claimants, and had become the 
property of the Maschinen Oel Im port Gasell- 
schaft on the 1st Aug. How stands the other 
parcel ? The date when the draft drawn against 
i t  was accepted depends upon an entry in the 
quarterly account above mentioned. That account 
was prepared for the purpose of showing a general 
balance on the 30th Sept. 1914. The acceptance 
transactions are only incidents in it. The dates 
of the acceptances are immaterial to the acccunt, 
which, of course, reckons interest from the dates 
of payment, and are of small value even for the 
purpose of identifying the acceptances, which are 
sufficiently described by their amounts. The

document is not proved, nor is i t  sufficient to 
discharge the onus, which is on the claimants. 
Even if the larger parcel of oil differs in  its 
circumstances from the smaller one, at any rate 
i t  ceased to belong to the claimants before they 
came into court to prove a claim as owners, 
and so their title  fails. The probability is that 
there is no difference between the two parcels, and 
that the date of acceptance to the larger draft 
ought to be the 1st Aug. and not the 10th Aug. 
T hat both drafts should have been accepted 
together is natural, but that one, and that the 
larger of the two, should have been refused 
acceptance for over a week, and then have received 
it, is a very difficult supposition. I f  nothing 
else was known of the Prinz Adalbert, on the 
10th Aug., at least, i t  was known that she was 
considerably overdue. Capture was, at any rate, 
a reasonable explanation of her non-arrival. I t  
may well have been that, having, as the appellants 
ease says, “ called at Falm outh.after her master 
heard'of the outbreak of war between France and 
Germany,” she was already known in Hamburg 
before the 10th Aug. “ to have been seized as prize 
by the officer of customs at Falmouth.” I f  so, 
acceptance of the draft on the 10th Aug. is most 
improbable. Their Lordships, however, cannot 
act upon conjecture, and as the original exhibit 
bears the date of the 10th Aug. they nave accepted 
it, and are content to say that as the claimants 
failed to prove their right to the goods when they 
came before the court as owners, thbir appeal 
must also fail.

Accordingly their Lordships, being of opinion 
that the claimants were not owners of either 
parcel at or at any time after the commencement 
of the proceedings in prize in this case, will 
humbly advise His Majesty that this appeal 
should bo dismissed with costs.

Solicitors for the appellants, Pritchard  and 
Sons.

Solicitors for the respondent, Treasury Solicitor.

July 19 and Aug. 3,1917.
(Present: The R ight Hons. Lord P a r k e r  of 

W a d d in g t o n , Lord W e e n b u e y , Sir S a m u e l  

E vans , and Sir A e t h e r  C h a n n e l s )
T h e  Su d m a e k . (a)

ON A P P E A L  F R O M  T H E  S U P R E M E  C O U R T ( IN  
P R IZ E ), EG Y P T .

Egypt— Prize Court— Prize permitted to remain 
in  neutral port— Breach of international agree
ment— Condemnation— Suez Canal Convention 
1888, arts. 1, 4, 6, 9.

Where a neutral Power has permitted a prize to 
remain in  one of its ports longer than i> 
warranted by international law or international 
agreement, a Prize Court on that account has no 
power or duty to release the prize.

A p p e a l  by the Hamburg-Amerika Linie of 
Hamburg from a decree of the Supreme Court 
for Egypt in Prize, dated the 5th Feb. 1915, 
whereby their steamer the Sudmark was con
demned as lawful prize upon an application by 
the present respondent, H i3 M ajesty’s Procurator

(a) Reported by W. E. B e id , Esq., Barrister-at Law,
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¡n Egypt, asking that the vessel should be 
delivered up to the Crown.

Sir Erie Richards, K .C . and Dunlop for the 
appellants.

Sir Frederick Smith (A.-G.) and W. M . Geldart 
for the respondent.

The considered opinion of the board was 
delivered by

Lord P a r k e r  op W A d d in g t o n .-—A  German 
veesel being on a voyage from Colombo to 
Antwerp via the Suez Cana! was on the lo th  Aug. 
1914 stopped by H .M .S . Blade Prince in the Red 
Sea and ordered to proceed to Suez, f t  is not 
disputed that this amounted to a seizure as prize. 
The vessel arrived in the roadstead at Suez at 
1 a.m. on the 17th Aug., and at 9 a.m. on the 18th 
left for Alexandria in charge of a prize crew. She 
arrived at Alexandria on the 20tb Aug. The writ 
'n the present proceedings was issued on the 
-3rd Oct. 1914 on behalf of H is Majesty's Pro
curator id  Egypt asking for condemnation of the 
vessel as lawful prize.

I t  was not disputed before their Lordships’ 
boasd that the seizure of the vessel on the 15th 
Aug. in the Red Saa was a lawful seizure as prize, 
euch as in ordinary course would justify an order 
for condemnation. The appellants, however, relied 
on what happened after the seizure, coupled witta 
the provisions of the Suez Canal Convention 1888, 
as entitling the vessel to be released.

The first article of the Suez Canal Convention 
1888 provides that the Suez M aritim e Canal shall 
bs free and open in time of war as in time of peace 
to every vessel of commerce or of war without 
distinction of flag. The fourth article provides 
that vessels of war of belligerents shall not 
^victual or take in stores in the canal or its ports 
° f  access except in so far as may be strictly neces
sary, and that their stay at P o it S a fi or in the 
roadstead at Suez shall not exceed twenty-four 
hours except in case of distress. The sixth article 
provides that prizes shall be subjected in  all 
respects to the same rules as the vessels of war 
° f  belligerents. I t  is said that the Sudmark 
Stayed in the roadstead at Suez for more than 
twenty-four hours, and thereby committed a 
breach of these provisions, in consequence of 
whieh she ought to be released.

That the vessel did remain in the road- 
stoad at Suez for more than twenty-four hours is 
certain; but their Lordships entertain some doubt 
''hether in so doing she committed a breach of 
the convention. The captain, in his affidavit of 
rhe 18th Oct. 1914, says that on reaching Suez he 
^ent to the British Consulate and requested leave 
A  take in provisions and water, which leave was 
§lven. He also says that he was ordered by the 
captain of H .M .S. Chatham, then at Suez, to 
•eave for Alexandria the next morniDg, but 
refused unless he were allowed to proceed with 
ms own officers and crew. I t  is at least arguable 
chat under these circumstances there was such a 
case of necessity or distress as would render the 
twenty, four hours rule inapplicable. Their Lord- 
snips will, however, assume that the rule was 
broken, and will proceed to consider the conse
quences of such breach.

Ih e  convention, which is an international agree
ment, imposes on the contracting Powers a 
JUtnber ot' obligations which, except in the case 
01 the Egyptian Government and the Imperial

Ottoman Government, are purely negative. On 
the Egyptian Government and the Im perial O tto
man Government alone is any positive obligation 
imposed. By art. 9 the Egyptian Government 
is within the lim its of its powers resulting from  
the firmans to taka the necessary measures for 
insuring the execution of the convention, and in  
case it  has not the necessary means at its disposal, 
is to call on the Imperial Ottoman Government, 
and the latter Government is then to take the 
necessary measures, giving notice thereof to and 
concerting with the Powers therein referred tc. 
B u t for the fact that the Egyptian Government 
was de facto controlled by the Government 
responsible for the breach in question, the fact 
that neither the Egyptian Government nor the 
Im perial Ottoman Government intervened would 
have been sufficient proof that the breach (if any) 
was purely technical, and did not call for any 
action on their part.

But even if  this inference does not under the 
circumstances arise, the question remains as to 
whether a Court of Prize can properly constitute 
itself the guardian of the convention and invent 
and exact penalties for its non-observance, 
although no such penalties are imposed by the 
convention itself. In  their Lordships’ opinion 
this question can only be answered in the nega
tive. The jurisdiction of a. Court of Prize does 
not embrace the whole region covered by inter
national law. I t  is confined to taking cognisance 
of and adjudicating upon certain matters (includ
ing capture at sea), which in former times were 
enumerated in the Royal Commissions under 
which the court was constituted and are now 
defihed both by statute and by the Royal Com
mission issued at the beginning of the war: (see 
Naval Prize Act 1864, s. 55 (5); Judicature Act 
1891, s. 4 (1); and Royal Commission of the 
6th Aug. 1914). I t  is true that the court must 
adjudicate on these matters in accordance with 
international law, including international agree
ments. But the international law which the 
court is to enforce is that branch of international 
law (including international agreements) which 
relates to matters of which the court is to take 
cognisance and upon which it  is to adjudicate. I t  
has no such roving jurisdiction as suggested by 
the appellants’ counsel.

Considerable stress was laid in argument upon 
the recent decision of the Supreme Court of the 
United States in the case of the steamship Appam. 
In  their Lordships’ opinion that decision has no 
application to the present case. According to the 
rules of international law a prize may, under 
certain circumstances, be taken into a neutral 
port, but its right to remain there is limited by 
the continued existence of these circumstances. 
When these circumstances cease to exist i t  is the 
duty of the neutral to order i t  to leave forthwith, 
and if it  fail to leave to cause its release.

I f  tho neutral allow the priz9 to remain longer 
than is warranted by the circumstances it  is no 
doubt guilty of an unneutral act, which may well 
be made the subject of diplomatic complaint. 
B ut their Lordships cannot think that the captor’s 
Prize Court has any jurisdiction to entertain the 
question, or is bound, if  i t  consider that there has 
been an unneutral act, to release the prize on that 
account.

Assuming that in the present caso tho Egyptian  
Government or the Imperial Ottoman Govern-
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ment may be looked upon as a neutral Power 
which has allowed a prize to remain in one of its 
ports longer than is warranted by international 
law or international agreement, their Lordships 
cannot hold that the Prize Court has on that 
account any power or duty to release the prize.

Their Lordships w ill therefore humbly advise 
H is Majesty that the appeal fails and should be 
dismissed with costs.

Solicitors for the appellants, Stolcee and Stokes.
Solicitor for the Crown, Treasury Solicitor.

JJttjrcme fa rt oi
COURT OF APPEAL.

Feb. 9 and 26,1917.
(Before S w i n f e n  E a d t , B a n k e s , and S c r u t t o n  

L .J J .)
A r m e m e n t  A d o l f  D e p p e  v . J o h n  R o b in s o n  

a n d  Co. L i m i t e d , (a)
A P P E A L  F R O M  T H E  K IN G ’S B E N C H  D IV IS IO N . 

Discharge of cargo —  Lay days —  Demurrage —  
Arrival at place of discharge —  Readiness to 
discharge.

Where a charter-party or berth contract does not 
contain any express provision to name a berth, 
and does not provide for delivery at a berth “ as 
ordered,” and the ship arrives at the end of the 
specified voyage and is anchored or moored waiting 
for orders, and is ready to discharge in the sense 
that there is nothing to prevent her being made 
ready at once, if  desired, the lay days commence 
to run.

A p p e a l  by the plaintiffs, the shipowners, from  
a decision of Bray J. at the tria l of the action 
without a jury.

The following statement of facts is taken from  
the written judgment of Swinfen Eady L .J . :—

“ The plaintiffs, as owners of the Bteamship 
Elizabeth van Belgie, claimed against the 
defendants, as indorsees of bills of lading and 
receivers of cargo, eight days’ demurrage for the 
detention of the ship at Avonmouth. The case 
was tried before Bray J. and the plaintiffs 
recovered for three days only. The plaintiffs 
appealed and claimed for the remaining five days. 
During the argument it  was conceded that for 
one of the days the plaintiffs could not maintain 
their claim, and the case proceeded with regard to 
four days only.

“ The bills of lading incorporated the terms and 
conditions of a berth contract, dated the 13th 
Sept. 1915. The cargo consisted of grain in bulk, 
and linseed and pollards in bags; the ship was to 
proceed to ‘ Avonmouth and Sharpness (two 
ports) or as near thereunto as she can safely get, 
always afloat, and deliver the cargo in accordance 
with the custom of the port for steamers, unless 
otherwise provided for as per clause 25, on being 
paid freight,’ &c.

“ Clause 25 dealt with the time for discharging, 
and provided that for grain cargoes, without 
fixed lay days, the rate of discharge at Avonmouth
(a )  Reported by E dw ard  J. M. Ch a p l in , Esq., Bsrrister-at-Law .

should be 600 tons a day based on b ill of lading 
quantities, reporting day not to count. Demur
rage 3d. per gross register ton per running day 
for steamers of over 4000 tons dead weight cargo 
capacity. The bill of lading quantities for 
Avonmouth were 2059, and at the before-men
tioned rate of discharge this quantity should have 
been discharged in six lay days.

“ The ship arrived at W alton Bay from Buenos 
Aires on the 24th Oct. 1915, was entered at the 
custom house on the 26 th Oct., and on the 28 th 
Oct. at 11 a.m. was permitted to pass into the 
docks at Avonmouth, where she was made fast to 
some mooring buoys, as there was not then any 
discharging berth at the quay available for her—• 
of this she was informed before entering the 
docks. On the 2nd Nov. she was berthed at the 
quay and discharge began, and it  was finished on 
the 11th Nov. at 7 p.m. The judge held that the 
six lay days expired on the 8th Nov. and allowed 
demurrage for the three days to the 11th Nov.

“ A t the tria l various points were raised by the 
defendants and decided against them by the 
judge, and there is not any cross-appeal by the 
defendants. The judge, however, did not allow 
the plaintiffs’ claim in respeot of the four days 
between the 28th Oct. and the 2nd Nov. which are 
the subject of this appeal, on the ground that the 
ship, although an ‘ arrived ship ’ on the 28th Oct., 
was not ‘ ready to discharge ’ her cargo until the 
2nd Eov.”

Leek, K .C . and W. N . Raeburn for the plaintiffs.
MacKinnon, K .C . and R. A. Wright for the 

defendants.
The following cases were referred to during the 

arguments:
Budgett v. Benn ington, 6 Asp. M ar. L a w  Gas. 549> 

592; 63 L . T . Rep. 742 ; 25 Q. B . D iv . 320, 327 ; 
(1891) 1 Q .B . 35 ;

Leonis Steamship Company v. R anh, 11 Asp. M ar. 
La w  Cas. 14 2 ; 99 L .  T . Rep. 513 ; (1908) 1 K . B . 
4 9 9 ;

Vaughan  v. Campbell, Heatley, and Co., 2 Tim es 
L . Rep. 33 ;

G ram pian  Steamship Company v. Carver and Co., 
9 Tim es L . Rep. 310.

Cur. adv. tmil.

Feb. 26.— The following judgments were read:—*
S w i n f e n  E a d t , L.J. [after stating the facts 

as above set out, continued :]— Having regard to 
the decision in Leonis Steamship ¡Company 
Rank (sup.), it  is not open to dispute that on the 
28th Oct. the ship was an “ arrived ship.” Her 
destination was Avonmouth, and she had reached 
that place and entered the dock there and was 
safely moored at the buoys, The charterers were 
entitled, in accordance with the decision in The 
Felix (18 L . T . Rep. 587 ; L . Rep. 2 A . & E . 273) 
to indicate the discharging berth ; but as the 
charter-party did not contain any express words 
empowering the charterer to name the berth, and 
the cargo was not for delivery “ at a berth as 
ordered,” the lay days would commence if  “ ready 
to discharge ” although the vessel was not in her 
discharging berth.

Discharge could have been effected at the 
buoys, although not usual, and the consignees 
of the cargo did not desire it. Bray J . states iu 
his judgment that nobody really thought that 
there was going to be a discharge at the buoys»
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but Ire held that the defendants were at liberty to 
take advantage of what he said was a technical 
point, but a technical defect in the plaintiffs’ 
case, that the plaintiffs had not proved that 
the ship was “ ready to discharge ” until the 
2nd Nov.

The question raised by this appeal is whether 
upon the facts not in  dispute the ship was ready 
to discharge cargo when moored at the buoys. 
The hatches had not been taken off while the 
vessel was a t the buoys, nor did the owners’ 
stevedores bring all their discharging gear on 
board then. On the other hand, the receivers’ 
stevedores did not bring any of their gear on 
board until the vessel arrived at the quay ; they 
bad to provide cables and weighing machines and 
planks, and also to provide the gear for lowering 
into barges any cargo so taken, and the evidence 
of the owners’ stevedores was that as a rule they 
were able to get the gear which the ship had to 
provide on board quicker than the merchants’ 
stevedores could get theirs.

The plaintiffs’ contention is that the ship was 
ready to discharge when at the buoys— if the 
merchants had been willing to take delivery 
there, the owners would have rigged up their 
tackle, and opened the hatches and been ready 
to commence actual delivery, as soon as or sooner 
than the merchants would have been ready to 
accept delivery; and that the only reason why 
these preparations were not made was that the 
merchants did not desire delivery at the buoys, 
but preferred to wait until the vessel was 
alongside the quay.

I t  is the' duty of the merchants to co-operate 
with the owners in the receipt of cargo, and upon 
the facts I  am satisfied that the only reason why 
the ship did not take on board the gang and rig  
the gear to fu lfil the owners’ duty in  discharging 
was that the receivers were not desirous of 
receiving the cargo at the buoys, and so were not 
willing to co-operate in her discharge there and 
made no preparations for doing so.

The ship was lying at a waiting berth, her 
voyage being ended; i t  would have been an idle 
form to take on board men and open hatches and 
make other preparations at the buoys when there 
was no desire or intention of the merchants to 
receive cargo until the ship was berthed at the 
quay.

The ship was ready to discharge in a business 
?ud mercantile sense, and the idle formality of 
incurring useless expense was not necessary as a 
condition precedent to the commencement of the 
%  days.

Where a charter-party does not contain any j 
0 ipress provisions to name a berth, and does not 
Provide for delivery at a berth “ as ordered,” and 
fme ship arrives at the end of the voyage specified 
m the charter-party, and is anchored or moored 
g a tin g  for orders, and is ready to discharge in 
fhe sense that there is nothing to prevent her 
being made ready at onee. if desired, the lay days 
commence to run.

In  my opinion this appeal should be allowed, 
^Ud the plaintiffs should have judgment for the 
l °u r additional days’ demurrage.

B a n k k s , L . J.— This is an appeal from a decision 
cf Bray, J., refusing to allow tne plaintiffs’ claim  
,°i' demurrage in respect of any of the days 
during which the plaintiffs’ vessel was moored to

the buoys in Avonmouth Dock before she reached 
a berth at the quay.

The vessel was in fact admitted into the dock 
and moored to the buoys at 11 a.m. on 28th Oct. 
There was at that time no berth vacant for her, 
and she was not in fact berthed until 2nd Nov, 
The vessel had passed the customs before she 
entered the dock, and while lying at the buoys 
there was nothing to prevent the discharge of the 
cargo into lighters had the consignees and the 
shipowners co-operated to discharge the vessel in 
that manner.

The point in dispute between the parties was 
whether the vessel was ready to discharge when 
she was moored to the buoys and while she 
remained there. For the owners i t  was contended 
that she was; for the consignees that she was 
not. Questions both of fact and of law were 
raised in the court below and in this court. For 
the consignees it  was contended that the vessel 
must be actually ready to discharge in order to 
entitle the owners to claim demurrage, and that 
this vessel was not ready at any time while she 
lay at the buoys. For the owners i t  was con
tended that, as the obligation upon consignees 
was to discharge in a fixed number of days, i t  was 
not necessary for them to prove a readiness and 
willingness on the part of the master to discharge, 
but the consignees must show that they were 
prevented from taking delivery by some act of 
the master or of those for whom he was 
responsible. For the latter contention the 
appellants relied upon Budgett v. Binninglon 
(6 Asp. M ar. Law Gas. 549, 592; 63 L. T . Rep. 
742; 25 Q. B. Div. 320; (1891) 1 Q. B. 35), and 
particularly upon the judgment of Yaughan 
W illiam s L .J . at p. 326 in the report of the case 
in the court of first instance. The respondents, 
on the other hand, relied upon the decision in  
the case of Leonis Steamship Company v. Bank 
( S u p . ) ,  and particularly upon a passage in the 
judgment of Kennedy L .J . Bray J. accepted the 
contentions of the respondents both upon the 
facts and the law.

I t  is not necessary to express any opinion upon 
the question of law, as I  do not agree with the 
learned judge’s conclusion upon the facts, with 
regard to which it  appears to me that there was 
really no dispute upon the particular point which 
for tne present purpose is tho only material one. 
From the evidence it  appears that the practice 
at the port of Avonmouth is for the shipowner 
and the consignee each to engage their own men 
to perform that particular part of the operation 
of discharging which falls to their share, that 
each set of men provide their own gear, and that 
the discharge cannot commence until each set of 
men has provided their share of the necessary 
gear. There was some conflict of evidence as to 
how long i t  would take the shipowners’ stevedores 
to rig  up their gear. The learned judge accepts 
the view that the necesary time was about three 
hours, and he holds that because the ship had not 
that gear rigged and in position to commence 
delivery while she was lying at the buoys she was 
not ready to deliver so as to entitle her owners to 
claim demurrage for that period. I  am unable to 
come to this conclusion upon the ovidoneo which 
was before the learned judge. I t  appears to me 
quite clear upon the evidence that a ll parties con
cerned— namely, the dock officials, the consignees, 
and tho representatives of the ship— wore all of
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one mind, and that no one either desired or 
required the discharge to commence until the 
vessel arrived at her berth. Under these circum
stances the rigging of the gear while the Vessel 
lay at the buoys was a needless and a useless 
thing to do. Upon the evidence I  consider it  
impossible to say that the master was not ready 
and willing to discharge. The witnesses on both 
sides appear to me to be all agreed on this point.

The chief officer of the vessel speaks to every
thing being ready to discharge when the ship 
entered the dock, ready to give delivery when the 
vessel was at the buoys. This was not disputed 
so far as the ship herself was concerned ; the only 
thing that required to be done was the rigging by 
the stevedores of the necessary gear. The super
intendent of the stevedores employed by the ship
owners said that the ship’s stevedores did not 
employ labour on board until the receivers asked 
them to do so. This statement was not contra
dicted. This witness went further and tpoko to 
the defendants’ (Messrs. Robinson's) agent, telling 
him that they could not take delivery t ill the ship 
was in dock, by which I  understand be meant in 
berth. A  representative of the ship's brokers 
said that none of the receivers spoke to him  
about taking delivery at the buoys, and he also 
said that he gathered that it  was the intention of 
the receivers not to begin the unloading until the 
vessel got to the berth. The principal witness 
for the defendants on this point was the outside 
supply foreman for the defendants, Messrs. Rob- 
insoD. H e seems to have made several conflicting 
statements, but in cross-examination he admitted 
that the consignees’ men do not take their things 
on board until they have arranged with the steve
dores when they are going to work, and he added; 
“ W o see one another: if he does not come to us 
we go to him.” H e further said that “ the steve
dore, M r. Cox, met us when the ship was at the 
buoys, and we arranged we could not work there; 
neither of ns could.” H e gave further answers to 
the same effect. This man’s evidence seems to me 
so entirely in accordance with the evidence given 
for the plaintiffs that I  cannot come to any other 
conclusion but that it  was a matter of mutual 
arrangement, or understanding, that the discharge 
should not commence at the buoys.

Under these circumstances, whatever the exact 
legal obligation of the shipowner may be with 
regard <o the readiness of his vessel, in the 
present case I  think that i t  does not lie in the 
defendants’ mouth to say that the ship was not 
ready, and on these grounds I  think that the 
appeal succeeds.

S c r t j t t o n , L .J .— The owners of the steamship 
Elizabeth van Belgie, whom I  call the ship
owners, brought an action against three bill of 
lading holders, receivers of grain and linseed, for 
eight days’ demurrage of the ship at Avonmouth. 
Bray, J. a t the tria l allowed them three days’ 
demurrage only. They appeal.

The bills of lading incorporated the terms of a 
berth note as to discharge. By that berth note, 
in the events that happened, the ship was to 
discharge at Avonmouth, having six days for 
discharge. She entered the Avonmouth Dock 
and lay a t the buoys, then a usual place for ships 
waiting for a berth, on Thursday, the 28th Oct. 
The shipowners alleged that time for discharge 
began that day; the receivers alleged that by a 
custom of the port time did not begin till the ship

reached her loading berth alongside the quay, 
which was Tuesday, the 2nd Nov.

They failed to prove their custom, and time 
would therefore begin on the 28th Oct. if the ship 
had fulfilled the obligations on her. B ut i t  was 
proved that on the 28th Oct. she had not gear 
rigged for her part of the discharge or men on 
board to do that part. Accordingly Bray, J., 
saying that this was a technical point, but one 
that he could not disregard as de minimis, as it 
would, on the evidence, take half a day to erect 
the, gear, held that as the ship was not on the 
28th Oct. “ ready to discharge” the time for 
discharge could not begin tilt she was so ready. 
Ha therefore fixed the commencement of the 
time on the 2nd Nov., when she began to discharge 
in fact. The six days expired on the 8th N o v .; 
and as the ship finished at Avonmouth on the 
11th Nov. he gave the shipowners three days’ 
demurrage.

The phrase that the ship must be “ ready to 
lo ad ” or “ ready to discharge” before her time 
for loading or discharge can begin has been fre
quently used by the Court and text-writers. In  
Sailing Skip Lyderhorn v. Duncan (11 Asp. 
Mar. Law Gas. 237, 291; 100 L . T . Rep. 730; 
(1909) 2 K . B. 929), th8 Couit of Appeal 
adopted as to “ readiness to load” the language 
of M r. Carver’s work at s. 221, that a vessel 
is not ready to load unless she is discharged 
and ready in all her holds so as to give the char
terers complete control of every portion of the 
ship available for cargo. B at this does not give 
much assistance as to “ readiness to discharge.” 
In  particular 1 cannot find that the meaning of 
that phrase has ever been considered in those 
cases where the-place where time begins is a place 
where ships wait to go to a berth, and not a place 
where ships usually discharge. U p to 1908 this 
position would arise in cases where the ship was 
charted to discharge in a dock, such as Tapscolt v. 
Balfour (27 L . T . Rep. 710; L . Rep. 8 O.P. 46) 
and where time began when she got into the dock, 
although owing to the crowded state of the dock 
she could not get to her discharging berth.

I  should be surprised to find that in practice it 
was ever thought necessary for the ship as soon 
as she entered the dock to rig  her discharging 
gear, and get men to do her part of the discharging 
on board, before her time could begin to run, 
though it  was well known that, at the place where 
she was, discharging would not take place. Such 
a requirement would be quite unbusinesslike. 
The question assumed a much wider aspect when 
in 1907 the decision of the Court of Appeal in 
Leonis Steamship Company v. Bank (sup.) in 
troduced some certainty into a law at that time 
confused by a number of very contradictory 
decisions.

The practical question of business was on whom 
should the risk of losing time, in waiting till a 
berth was ready, fall, on the goods owner or the 
shipowner. When the charter was to a dock, 
time began when the ship got into the dock 
though she had to wait for a berth, and the risk of 
of loss of time was placed on the goods owner. 
W hen the charter was to a “ berth as ordered,’ 
time did not begin t ill  the vessel reached the 
berth though the goods owner ordered a berth 
which the shipowner could not reach at once, 
and tho risk of loss of timo was pluood on the 
shipowner. On whom did the risk fall when the
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ship was chartered to a port and the goods owner 
had the right to name the berth in the port to 
which the ship should go ? The Court of Appeal 
in Leonis Steamship Company v. Bank (sup.) held 
th it  the time began when the ship had reached 
the port in the commercial sense, where she was 
at the disposal of the charterer “ as a ship ready 
as far as she is concerned to discharge,” though 
not at the discharging berth : per Buckley L.J. 
This decision at once added largely to the number 
of cases where time would begin before the ship 
was at her discharging berth. And I  cannot bring 
myself to hold that ic was necessary for such a 
ship before her time would begin— that is, when 
the risk of loss of time is transferred to the goods 
owner—to make preparations for discharging at 
a place where on the hypothesis discharging w ill 
not take place. In  Leonis Steamship Company v. 
Bank (sup.) time began while the vessel was 
jying in the river Parana, where ships were usually 
loaded when they got alongside quays and piers. 
I  do not think any court containing judges so 
conversant with commercial matters as Lord  
Alverstone and Kennedy L .J . would have held 
the ship, when her time began in the river, was 
required to have her derricks rigged and men on 
board to do work, which work could not be 
required t ill she got alongside the pier. Where 
time begins at a usual discharging place I  think 
it  may well be that the ship must then be 
ready for a state of things which may at once 
happen. B ut when the ship’s time begins at a 
place which is not a usual discharging berth (and 
she cannot be required to discharge at any other 
place) I  think her obligation to be ready to 
discharge is fulfilled if 3beis free from customs or 
quarantine restrictions and ready to proceed to 
ber actual discharging berth and to be ready to 
discharge when Bhe reaches it.

I f  this is so, unless the buoys in Avonmouth 
dock were a usual discharging place, the ship 
^as not bound to rig her stevedore’s gear and 
have her stevedores on board for her work while 
'Jing there in order that her time should begin. 
Ihe  risk of loss of time while waiting there for a 
discharging berth would under the decision in 
Leonis Steamship Company v. Bank (sup.) be on 
the goods owners.

As to the receivers of grain, I  am clear that 
they did not intend to take delivery at the buoys, 
?r treat the buoys as a discharging berth, 
however ready the ship was. They had placed 
their share of the discharge in the hands of the 
dock authorities, and those authorities, who were 
trying to set up a custom that time did not 
begin t ill  the vessel reached the quay, wrote on 
the 3rd Nov.: “ W e cannot depart from the 
Principle that the steamer’s time, so far as the 
dock committee is concerned, commences from  
the time that the steamer is in  berth and ready to 
N  >®r. This was not t i ll  the morning of the 3rd

The case of the linseed is more difficult, as the 
>Hseed was going into lighters; and the receiver 

“ Tv 8 linseed gave very contradictory evidence. 
..The stevedores had not put in their gear. I f  
hey had we should have taken delivery at the 
boys.” « W e arranged we could not work at 
be buoys; neither of us could.” “ I  did not 

mean we were ready to have taken delivery at the 
boys.” i t  js clear, however, that the linseed 
uceivers never asked for delivery at the buoys,

or sent to take delivery; and I  am not satisfied 
on the evidence that the buoys were a usual place 
of discharge for linseed. I  think, therefore, time 
began to run when the ship reached the buoys, 
and the ship was ready to discharge, in the sense 
explained, but as it  would take half a day to rig  
the stevedore’s gear I  think the amount recovered 
should only be seven days’ demurrage, or 
3711. Is. 9d., for which sum judgment should be 
entered for the plaintiffs with the costs here and 
below.

I t  was argued that the principle of Budgett v. 
Binnington (sup.) that in a fixed time charter the 
goods owner is not excused by the inability of 
the shipowner to perform his work when the 
time has begun to run, unless such inability 
arises from the default of the shipowner or his 
servants and prevents the goods owner from  
fulfilling his part of the work, applies also when 
the shipowner’s inability is in existence at the 
commencement of the lay days. I t  is not 
necessary to decide this point now, though it  and 
the effect of the decision in Budgett v. Binnington 
(sup.) may require consideration on some future 
occasion.

The appeal must be allowed with the result 
stated above. App;al aÜ0lM Î.

Solicitors for the plaintiffs, Holman, Fenwick, 
and Willan.

Solicitors for the defendants, Downing, Handcoek, 
and Co.

HIGH COURT OF JUSTICE.

K IN G ’S B E N C H  D IV IS IO N .
Monday, March 19, 1917.

(Before A t k in , J.)
T h o m a s  v . T y n e  a n d  W e a r  St e a m s h ip  

F r e ig h t  I n s u r a n c e  A s s o c ia t io n , (a) 
Insurance— Time policy— Ship unseaworiliy in Into 

particulars—Assured privy as to one only— Loss 
caused by unseaworlhiness to which assured not 
privy— Liability of insurer— Marine Insurance 
Act 1906 (6 Edw. 7, c. 41), s. 39, sub-s. 5.

Sect. 39, sub-sect. 5, of the Marine Insurance Act 
1906 provides that in  a time policy " .  , . where, 
with the privily of the assured, the ship is sent to 
sea in an unseaworthy slate, the insurer is not 
liable for any loss attributable to unseaworthi
ness. ”

A ship insured by a time policy was sent to sea in 
an unseaworthy state in two particulars (1) 
insufficiency of crew, (2) unfitness of hull. The 
assured was privy to (1), but was not privy to (2). 
The loss of the ship was caused by the unfitness of 
the hull, to which the assured was not privy.

Held, that the insurer was not protected by the sub
section, and the assured w a3  entitled to recover on 
the policy.

Sp e c ia l  case stated by an umpire.
The claimant, H . S. Thomas, was the manager 

of the steamship Duntley. By a policy of marine 
insurance dated the 20fch Feb. 1911 he was 
insured by the respondents from the 20th Fe'".

(a) Reported by W . V. E a l l , Esq , TlArrtster.»t I,*w .
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3 911 to the 20th Feb. 1912 in respect of the 
Dunaley “ on brokerage, profits, advances, contribu
tions to and premiums of insurance and disburse
ments in the sum of 500/. payable in the event 
only of actual or constructive total loss.” The 
policy provided for the settlement of disputes by 
arbitration. A  dispute arose between the parties, 
and was referred to arbitration. The arbitrators 
not agreeing, the dispute was referred to an 
umpire, who made his award in the form of a 
special case.

The Marine Insurance Act 1906 provides:
Sect. 39, sub-sect. 5. In  a tim e  po licy  there is  no 

im p lie d  w a rra n ty  th a t the  ship sha ll bo seaworthy a t 
any stage o f the  adventure, b u t where, w ith  the  p r iv ity  
o f the assured, the  ship is sent to  sea in  an unseaworthy 
state, the insurer is  no t liab le  fo r  any loss a tt r ib u ta b le  
to  unseaworthiness.

The umpire found the following fac ts : The 
Dunaley, while on a voyage from Port Talbot with 
a cargo of coal to Nantes, grounded in the river 
Loire on the 3rd July 1911, and remained aground 
t i ll  the 8th July. A fter being refloated she pro
ceeded on her voyage to Nantes, where she 
discharged her cargo and loaded a cargo of iron for 
Rotterdam. She was examined by a Lloyd’s 
surveyor, who reported that she was in a fit con- 
ditition to make the voyage from Nantes to 
Rotterdam. On her way down the Loire she 
on the 22nd July took the ground, but was able to 
proceed to Rotterdam, where she dischaged her 
cargo. She then returned to the Bristol Channel, 
and was sent to Appledore to be docked. As, 
however, there was no dock available at Appledore 
the claimant on the 29th Aug. sent her to 
Birkenhead with a crew made up of the captain 
and seven runners. During the voyage she 
sprung a leak and was lost from a peril covered 
by the policy.

The umpire found that the cause of the leak 
and of the consequent loss of the ship was the 
damage and straining which she had undergone 
through grounding in the Loire in the previous 
month, and that by reason of such damage 
she was at the time she left Appledore unfit 
for the voyage to Birkenhead, but that the 
claimant was not aware of such damage and was 
not privy to sending the ship to sea in an unsea
worthy condition ao far as that damage was 
concerned. The umpire also found that the 
Dunaley left Appledore with an insufficient crew, 
and that the claimant was privy to sending 
the ship to sea with an insufficient crew, 
but that the insufficiency of the crew did not 
cause or contribute to the loss of the Dunaley, 
H e awarded that the claimant was entitled to 
recover for a total loss under the policy.

Stuart Bevan for the respondents.

IP. D . MacKinnon, K .C . and W. N. Raeburn, for 
the claimant, were not called upon to argue.

A t k in , J.— The claimant was insured by the 
respondent company “ on brokerage, profits, 
advances, contributions to and premiums of 
insurance and disbursements payable in the event 
only of actual or constructive total loss ” in respect 
of the ship Dunaley which was totally lost on 
a voyage from Appledore to Birkenhead. Disputes 
having arisen between the parties, the matter was 
referred to arbitration. The umpire in that

[K .B .

arbitration found that the Dunaley when she left 
Appledore was unseaworthy in two respects—(1) 
she was unfit for the voyage in consequence 
of damage which she had sustained in consequence 
of having twice taken the ground during voyages 
in the preceding month, and (2) her crew was 
insufficient. H e further found that the claimant 
was not privy to the unseaworthiness of the ship 
with regard to her hull, but was privy to the 
insufficiency of the crew on the voyage from 
Appledore. H e  also found that the loss was 
wholly attributable to the unfitness of her 
hull in consequence of the damage she had 
sustained when she grounded on the previous 
voyages, and that the insufficiency of the crew 
did not in any way cause or contribute to her 
loss.

The claimant having made a claim under the 
policy, the respondents rely upon sect. 39, sub
sect. 5, of the Marine Insurance Act 1906 and 
say that i t  relieves them from liability. The 
section provides th a t: “ In  a time policy there is 
no implied warranty that the ship shall be sea
worthy at any stage of the adventure, but where, 
with the privity of the assured, the ship is sent 
to sea in an unseaworthy state, the insurer is not 
liable for any loss attributable to unseaworthi
ness.” The respondents contended that they 
were not liable, inasmuch as the ship was sent on 
her voyage in an unseaworthy condition with the 
privity of the assured, namely, with an insufficient 
crew, and that she was lost owing to her unsea
worthiness, though the unseaworthiness was in 
another respect, namely, in respect of the unfitness 
of her hull. In  my view, however, that is not 
the proper construction of the sub-section. I  
think it  means that the insurer is not to be liable 
for a loss attributable to unseaworthiness to 
which the assured was privy. In  the case of 
insurance under a time policy the intention of the 
Legislature was that the assured should be unable 
to recover in respect of a loss occasioned by his 
own fault. That was the rule previous to the 
Act. In  order to prevent the assured recovering 
under a time policy i t  was always necessary to 
show that the loss was the result of some miscon
duct on the part of assured. The statute has 
now defined the degree of misconduct necessary 
to prevent the assured recovering as being the 
sending of the ship to sea in an unseaworthy 
state with the privity of the assured. W hen a 
ship is sent to sea in a state of unseaworthiness 
in two particulars, and the assured is privy to the 
one and not to the other, the insurer is not pro
tected unless the loss is caused by the particular 
unseaworthiness to which the insurer was privy. 
The contrary construction of the section is 
unreasonable. For example, if  a ship were sent 
on a voyage with a defective equipment and 
subsequently during the course of the voyage 
became unseaworthy in some wholly different 
aspect which caused her loss, according to the 
respondents’ contention the assured oould not 
recover. In  my opinion, the construction which 
the umpire has put upon the sub-section is correct. 
There must therefore be judgment for the 
claimant.

Judgment fo r claimant.

Solicitors for the claimant, Rawle, J o h n s to n e , 
and Co., for J. Harvard Davis, Cardiff.

Solicitors for the respondents, Waltons and Co.

T h o m a s  v. T y n e  a n d  W e a k  St e a m s h ip  F r e ig h t  I n s u r a n c e  A s s o c ia t io n .
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Tuesday, M ay  8, 1917.
(Before Lord R e a d in g , C.J., R id l e y  and 

A v o r y , JJ.)
A d m ir a l t y  Co m m is s io n e r s  v . R o p n e r  a n d

Co. (a)
Requisitioning by Admiralty— Contract— Admiralty 

charter-party— Terms— Lots of ship—Claim by 
shipowners— Claim for interest on unpaid balance 
of value of ship— Whether charter-party is policy 
of marine insurance— Civil Procedure Act 1833 
(3 cfc 4 Will. 4, c. 42), ss. 28, 29— Marine Insur
ance Act 1906 (6 Edw. 7, c. 41), ss. 1, 22, 23.

In  the month of Jan. 1915 the Admiralty requisitioned 
a certain steamship. There teas no charter-party 
signed, but it was agreed between the Admiralty 
Commissioners and the steamship owners that the 
terms of the requisitioning should be those which 
were contained in the ordinary Admiralty 
charter-party known as T  99. The steamship 
was captured and destroyed by an enemy 

cruiser in Jan. 1916. The Admiralty paid a 
certain sum on account in respect of the loss in 
March 1916, and a further sum in Aug. 1916. 
These two sums were alleged by the shipowners to 
be inadequate, and, in accordance with the terms of 
the charter-party T  99, the dispute was referred to 
arbitration. In  the course of the arbitration it 
was found that the value of the steamship was in 
excess of the amount paid by the Admiralty. The 
shipowners claimed this difference, and in addition 
they claimed interest upon the unpaid part of the 
value of the steamship from the date of the loss 
until the date of the payment. The claim to 
interest was based upon three grounds (1) Under 
the general law ; (2) under an implied promise to 
•pay in the ordinary course of business between the 
parties; and (3) under the provisions of the Civil 
Procedure Act 1833 (3 tfc 4 Will. 4, c. 42), whereby 
interest is recoverable in all actions on policies 
of insurance made after the passing of the Act. I t  
was contended on this third point that the 
Admiralty occupied a position analogous to that 
of underwriters, and that the charter-party was 
(inter alia) a policy of marine insurance.

Reid, that there were no grounds upon which interest 
was payable under the circumstances of the case. 
The parties were bound entirely by the terms of the 
charter-party T  99, which was a charter-party 
simply for the hire of the steamship, and that 
document did not comply, by its provisions, 
with any of the essential sections of the Marine 
Insurance Act 1906, so as to make it a policy of 
marine insurance. The Civil Procedure Act 1833 
had therefore no application to the case. The 
alleged agreement to pay interest in the course of 
business was of no substance, and was not 
supported by the facts,

Sp e c ia l  case stated by an umpire for the opinion 
° f  the H igh Court.

On or about the 26th Jan. 1915 the Dromonby, 
a steamship belonging to Sir R . Ropner and Co. 
Limited, was requisitioned for the use of His  
■Majesty by the commissioners for executing the 
office of Lord H igh Admiral of the United K in g 
dom of Great Brita in  and Ireland. No charter- 
party or other form of agreement was signed 
regulating the terms upon which the Dromonby 
^as requisitioned, but it  was agreed between the 
Parties that the requisition and the employment

<a\ Reported by J . A  S l a t e s ,  Esq., Barrister a t-L a w .

Y ol. X IV ., N. s.
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of the vessel thereunder were upon the terms of 
the form of Adm iralty charter known as T  99, a 
print of which was annexed to and formed part 
of the case.

The relevant articles of the Adm iralty charter 
were as follows :

A r t .  19. The risks  o f w ar w hich are taken b y  the 
A d m ira lty  are those risks  w h ich  would be excluded 
from  an o rd ina ry  E ng lish  po licy  o f m arine insurance by 
the  fo llow in g  o r s im ila r b n t no t more extensive elanse—  
W arran ted  free o f capture, seizure, and detention, and 
the consequences thereof, or o f any a ttem p t thereat, 
p ira cy  excepted, and also from  a ll consequences o f hos
t i l i t ie s  or w arlike  operations, w hether before or a fte r 
decla ration o f war. Such risks  ara taken b y  the A d m i
ra lty  on the ascertained value o f the steamer, i f  she be 
to ta lly  lo s t a t the tim e  o f such loss, o r i f  she be in ju red  
on the ascertained value of such in ju ry . Should a dispute 

• arise as to  the value o f the  steamer the  same sha ll be 
settled as la id  down in  oianse 31.

A r t .  31. A ny  dispute a ris ing  under th is  oharte r sha ll 
be re ferred under the  provisions o f the A rb itra t io n  A c t 
1889 or any amendment thereo f to  the a rb itra t io n  of tw o  
persona, one to  be nom inated by  the  owners and the 
o the r by  the  A d m ira lty , and should snob a rb itra to rs  he 
unable to  agree the decision o f an um pire  whom they 
m ust elect sha ll be fina l and b ind ing upon both parties 
hereto, and i t  is  fu r th e r m u tu a lly  agreed th a t Buch a rb i
tra tio n  sha ll be a condition precedent to  the commence
m ent o f any action a t law .

On or about the 13th Jan. 1916 the Dromonby, 
whilst emplojed by the Adm iralty under the 
requisition, was totally lost by a risk of war—  
namely, by being captured and sunk by a German 
auxiliary cruiser. Disputes then arose between the 
parties as to tho value of the steamer and as to 
the right of the owners to receive payment to the 
amount of the value with interest from the date 
of the lo38 to the date of settlement. Two arbi
trators were appointed in accordance with the 
terms of the Adm iralty charter and an umpire 
elected by them, and by request of the parties the 
umpire sat with the arbitrators to hear the 
evidence and the arguments of the parties not
withstanding that the arbitrators had not then bean 
unable to agree. A t  the hearing, the Adm iralty  
by their counsel requested that a special case 
should be stated for the opinion of the court by 
the arbitrators, or, in the event of their disagree
ment, by the umpire as to the right of the owners 
in  law to claim interest as aforesaid, and the 
present case was stated pursuant to such request. 
The arbitrators were unable to agree as to the 
value of the Dromonby at the time of her loss, and 
accordingly the umpire took upon himself the 
burden of the reference and stated the case. The 
umpire found, in addition to the facts already set 
out, (a) that the value of the Dromonby at the 
time of her loss was 72,300/., and (b) that on the 
18th March 1916 a B u rn  of 50,000/. was paid by the 
Adm iralty to the owners on account, and on the 
21st Aug. 1916 a further sum of 12,500/.

The owners relied in support of their claim for 
interest both on the general law and the provi
sions of the Civil Procedure A ct 1833 (3 & 4 W ill. 4, 
c. 42), and also on a course of business between 
the parties whereby, as they alleged, interest had 
been allowed and paid in similar cases between 
the same parties.

The Adm iralty contended that neither under 
the general law nor under the statute of 1833 
were the owners entitled to interest nor could

N
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any be awarded, and that the statute did not 
affect or apply to the Adm iralty as representing 
the Crown. They further contended that there 
was no course of business material to the owners’ 
claim in the present case.

As to the “ course of business,” there was a 
finding in the special case that interest at the 
rate of 4 per cent, had been allowed by the 
Adm iralty in the case of four other ships 
belonging to the same owners whilst under 
requisition by the Crown, but these four had all 
been requisitioned subsequently to the Dromonby 
There had been no loss by war risks of any vessel 
belonging to the owners whilst under requisition 
prior to the requisition of the Dromonby.

The questions for the opinion of the H igh  Court 
were whether in  the circumstances above set out 
the owners were in law entitled to interest, or 
whether under the circumstances interest could 
lawfully be allowed or damages in the nature of 
interest could lawfully be given.

B y the Civil Procedure Act 1833 (3 & 4 W ill. 4, 
c, 42), i t  is provided:

Sect. 28. Upon a ll  debts o r sums certa in , payable a t 
a certa in  tim e  o r otherw ise, the  ju ry , on the  t r ia l  o f any 
issue, o r on any in q u is itio n  o f damages, may, i f  the y  
th in k  f it ,  a llow  in te res t to  the c re d ito r a t a ra te  no t 
exceeding the  cu rren t ra te  o f in te re s t from  the  tim e 
when such debts or sums certa in  were payable, i f  such 
debts or sums be payable b y  v ir tu e  o f some w ritte n  
ins trum en t a t a certa in  tim e , o r i f  payable otherw ise, 
then from  the  tim e  when demand o f paym ent sha ll 
have been made in  w rit in g , so as such demand Bhall 
g ive notice to  the  debtor th a t in te res t w i l l  be claimed 
fro m  the  date o f such demand u n t i l  the  te rm  o f pay
m e n t: provided th a t in te res t sha ll be payable in  a ll 
cases in  w h ich  i t  is  now payable b y  law .

Sect. 29. The ju ry  on the  t r ia l  o f any issue, o r on any 
inq u is itio n  o f damages, may, i f  the y  sha ll th in k  f it ,  
g ive damages in  the  na ture o f in te res t, over and above 
the  value o f the  goods a t the  tim e  o f the  conversion o r 
seizure, in  a ll actions of tro v e r or trespass de bonis 
asporta tis, and over and above the  money recoverable 
in  a ll actions o r po licies o f assurance made a fte r the 
passing o f th is  A c t.

B y the Marine Insurance A ct 1906 (6 Edw. 7, 
c. 41), i t  is provided :

Sect. 1. A  con trac t o f m arine insurance is a con trac t 
w hereby the  insu re r undertakes to  in de m n ify  the 
assured, in  m anner and to  the  exten t thereby agreed, 
against m arine loss, th a t is  to  say, the  losses inc iden t 
to  m arine adventure.

Sect. 22. Subject to  the  provis ions o f any s ta tu te , a 
eontract of m arine insurance is  inadm issib le in  evidence 
unless i t  is  embodied in  a m arine po licy  in  accordance 
w ith  th is  A o t. The po licy  m ay be executed and issued 
e ither a t the  tim e  when the  con trac t is concluded or 
afterw ards.

Sect. 23. A  m arine po licy  m u s t specify— (1) The 
name o f the  assured, or o f some person who effects the 
insurance on h is b e h a lf; (2 ) the sub ject-m a tte r 
insured and the r is k  insured a g a in s t; (3) the voyage, or 
period o f tim e, or both, as the case m ay be, coyered by 
the  insu rance ; (4) the sum o r sums in s u re d ; (5) the 
name or names o f the insurers.

The Solicitor-General (Sir Gordon Hewart, 
K .C .) and Dunlop for the plaintiffs.— There was 
nothing at all,under the circumstances to make 
the Adm iralty liable to pay the interest claimed, 
either under the general law or under an implied 
promise. The contentions on the part of the 
defendants were nob in any way supported by the 
facts. There remained, therefore, ‘the third

[K .B . D iv .

ground of complaint, which depended entirely 
upon sect. 28 of the Civil Procedure Act 1833. 
B u t any claim of that kind was disposed of by 
the judgments in the case of London, Chatham, 
and Dover Railway Company v . South-Eastern 
Railway Company (69 L . T . Rep. 637; (189o) 
A. C. 429).

Lech, K .C . and Le Qucsne for the defendants.—  
The terms of the contract which had to he 
construed were contained in the form of charter- 
party known as T  99. The material clause was 
clause 19. That showed that the Adm iralty in 
this contract were taking certain extra risks^ to 
which the ship would be exposed after being 
requisitioned. The Adm iralty, therefore, were in  
the position of underwriters, and in the ordinary 
course of business the underwriters might be 
liable to pay interest. This charter-party was 
really a contract of marine insurance, as it  
satisfied the requirements of the definition given 
in the Marine Insurance A ct 1906. There could 
he no doubt that the parties intended it  to be 
such a eontract. In  any case, however, as the 
Adm iralty had paid interest in  respect of other 
vessels which had been requisitioned and lost, 
the shipowners were entitled to assume that it  
would be paid in  the case of the Dromonby. The 
following case was referred to in the course of 
the argum ent:

Home M a rine  Insurance Company v . S m ith , 78 
L . T . Eep. 734 ; (1898) 2 Q. B. 351.

The Solicitor-General in  re p ly .— However 
willing the Adm iralty might have been at one 
time to pay interest, the position had changed, 
and there was no ground for inferring that 
interest would he paid in  every case on the value 
of a ship which had been requisitioned and 
subsequently lost. The contract under which 
the Adm iralty took th e . ship was extremely 
favourable to the shipowners, and the only claim 
that could really be put forward was one for the 
value of the ship at the time when it  was lost. 
I t  was not to be lost sight of that under the 
special circumstances the value of the ship was 
continuously rising after the date of the requi
sition. B y no stretch of construction of the 
charter-party could the contract between the 
parties be held to be one of insurance. The 
requisites of every policy of marine insurance 
were sot out in  sects. 22 and 23 of the Marine 
Insurance A ct 1906, and in  the present instance 
these requisites were entirely wanting.

Lord R e a d in g , C.J.— This case raises an 
interesting point which is apparently of con
siderable importance to shipowners, whose ships 
are requisitioned by the Government under the 
proclamation of the 3rd Aug. 1914. The point 
at issue is whether or not the shipowner, in the 
event of the loss of the vessel whilst under requisi
tion by His Majesty’s Government, can recover 
interest on the ascertained value of the ship at 
the time of loss from the time of loss until the 
date of payment.

The case has been very well argued, and the 
points raised are quite clear. The question turns 
entirely upon the language of- the document 
between the parties. I t  is a charter-party entered 
into by the Adm iralty with the shipowner, under 
which his vessel was requisitioned, and tne 
material clause is clause 19. Now, broadly 
speaking, this charter-party —  the clauses ot

A d m ir a l t y  Co m m is s io n e r s  v . R o p n e r  a n d  Co .
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which have been read several times— makes it  
plain that the shipowner takes upon himself ail 
marine risks as ordinarily understood in the 
shipping world and in the marine insurance 
world. No question arises with regard to that. 
The war risk, damage or loss of the ship, is taken 
in express terms by the Adm iralty, and the 
A dm iralty has undertaken that such risks— that 
is, the war risks— are taken by the Adm iralty  
on the ascertained value of the steamer i f  she be 
a total loss at the time of such loss, or if  she 
be injured on the ascertained value of such 
injury.

The shipowners say that the vessel here, the 
Dromonby, having been lost, and the value having 
been ascertained by the arbitrators at 72,500/., 
certain payments having been made on account 
since the loss, they are entitled to be indemnified 
for the loss to any extent of recovering not only 
the balance of the ascertained value of the ship, 
but interest calculated on the ascertained value of 
the ship from the time she was lost, and allowing 
for the payments made on account until the final 
payment. They base this claim on three grounds. 
First, they say this clause 19 amounts to a policy 
of insurance made by the Adm iralty to the ship
owners, and they are bound to say that in order 
to maintain their claim under sect. 29 of the Act 
•' 4 W ill. 4, c. 42, because by that Act the
Legislature says that over and above the money 
recoverable in actions on policies of assurance, the 
ju ry  may give interest, and, i f  this is a policy of 
assurance, M r. Leek, for the shipowners, will have 
established his right to payment of interest if  the 
arbitrators think fit.

B u t I  am of opinion that this contract is not a 
policy of assurance. I t  is a charter-party. I t  is 
a contract for the hire of a vessel by which one of 
the parties undertakes certain risks against which 
ordinarily the shipowner would take out a policy 
of insurance; and, to this extent, I  agree with 
the arguments on behalf of the shipowners that 
it  absolved them from the necessity of insuring 
against war risks, because the Crown undertook 
to pay if  the vessel was lost or injured in con
sequence of war risks, or i f  i t  suffered damage. 
So far, I  should agree with the view that it  is as 
if  the risks were set out such as you would find 
them enumerated in a policy of insurance against 
war risks. Now, a contract of insurance must he 
embodied in a policy. That appears by sect. 22 
of the Marine Insurance Act 1906, and a contract 
of marine insurance is defined by sect. 1. I t  is a 
contract whereby the insurer undertakes to 
indemnify the assured against marine losses. 
That contract cannot be put in evidence unless it  
is embodied in a marine policy. In  order to 
constitute a marine policy under sect. 23, there 
must be a coincidence in the instrument in  
writing of the five specific essentials set out in 
sect. 23. I  have no doubt that this contract does 
not comply with the terms of sect. 23. I t  is 
enough to say that it  does not state the sum or 
sums insured, which is one of the essentials under 
sub-sect. 4 of sect. 23 of the Act. Moreover, I  
should be prepared to hold that looking at this 
document it  is not a document between an 
assured and an insurer, but that i t  is a document 
'»(■tween two parties in respect to a particular 
subject-matter, which is the ship. The contract 
means no more than that one party to the contract, 
who is to have the use of the subject-matter of 1

the contract, that is, the ship, undertakes to make 
good certain risks which might occur without the 
latter of the persons, who is the owner of the 
vessel, being under any necessity to protect 
himself by taking out a policy of insurance. I  
think therefore that the first point fails.

The second point at first sight appears to be 
the better view; but on consideration I  have come 
to the conclusion that that is not sound either. 
The argument there is that, notwithstanding that 
this is not a policy of marine insurance, the 
obligation undertaken by the contract is that the 
Crown w ill make good loss as if  it  had been the 
insurer of the vessel— in my view a contract 
which could quite well be contained in a charter- 
party if  the terms permitted of that construction 
— and the only question to my mind which gives 
rise to any difficulty on this is as to the language 
actually adopted, because it  means that we must 
decide this upon the language of the contract, 
and therefrom determine the intention of the 
parties.

I  come to the conclusion that although the 
Adm iralty, as representing the Crown, did under
take to make good war risks as ordinarily 
understood without stating them in  exienso in 
the contract, tbo charter-party itself measured 
this liability in the event of such a risk happening 
by the language which it  adopted, and that 
language shows that the value of the steamer is 
not to be taken as a dofinite fixed value. I t  is 
not to be ascertained as the value at the time 
of the charter between the Government and the 
shipowner, but the parties agree that this value 
is to be ascertained at the time of the loss, so that 
if  the value of the steamer increases, as we 
know that it  has, the result w ill be that il\e 
shipowner, if  the vessel is lost, will get the 
benefit of that excess in value as compared 
with the value at the time of the contract. 
That is the measure which, in terms, the parties 
have stated is to be the pecuniary liability upon 
the Adm iralty i f  the vessel is lost. I  think that 
that is the clear meaning of the language which 
is used, and therefore I  decide the second point 
against the contention of the shipowners.

The third point merits but little  discussion. I t  
is said that there is a course of business between 
the parties because the Adm iralty had on several 
occasions paid interest. To my mind, there is no 
substance in that point. I t  is sufficient to say 
that at the time of the contract the Adm iralty  
bad never paid interest. The first time that they 
ever paid interest was immediately after the con
tract was entered into, and what we have to 
ascertain is what was the intention of the parties 
at the time the contract was entered into. More
over, I  should be prepared to hold that even if 
they had paid interest before the date of the 
charter-party in one or two cases, that would not 
he sufficient to make such a course of business as 
would justify us in construing the contract 
entered into between the parties, by reference to 
two or three isolated instances such as are referred 
to.

On the whole, I  come to the conclusion that tho 
answer to the question which is put to us by the 
learned umpire— whether in the circumstances tho 
owners are in law entitled to interest, or whether 
interest can lawfully bo allowed or damages in tho 
nature of interest can lawfully be given— should 
ha in the negative.
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R id l e y , J.— 1 agree with my Lord’s judgment 
and with the reasons which he has given, and I  
shall add nothing.

A v o r y , J.—I  agree upon both points.
Solicitor for the plaintiffs, Treasury Solicitor. 
Solicitors for the defendants, BotterellMnad 

Roche.

June 13 and 14, 1917.
(Before B a il h a c h e , J.)

F r a n c e  (W i l l i a m ), F e n w ic k , a n d  Co. L im it e d  
v . N o r th  op E n g l a n d  P r o t e c t in g  a n d  
I n d e m n it y  A s s o c ia t io n , (a)

Marine insurance— “ Consequences of hostilities ” 
— Ship damaged by striking wreck of vessel sunk 
by enemy submarine— Proximate cause of damage 
— Perils of the sea.

Vessels navigating the sea must, in  the matter of 
wrecks, take the sea as they find it, and i f  they 
run upon a wreck the reason why the wreck 
happened to be there is immaterial unless i t  was 
actually placed there as an act of hostility fo r 
the purpose of damaging passing vessels.

The S. was insured by a policy expressed to cover 
"a ll consequences of hostilities,” and all risks 
excluded from  an ordinary policy by the f .  c.and 
s. clause. During the currency of the policy the
S. was damaged by striking the submerged wreck 
of the F . which had been sunk in  shallow water 
a few hours earlier by an enemy submarine. 
Time had not permitted of the marking with  a 
buoy the spot where the F . lay.

Held, that the sinking of the F . by the enemy 
submarine was not the proximate cause of the 
damage done to the S., which damage was not 
caused by a “ consequence of hostilities” within  
the meaning of the policy.

A c t io n  tried by Bailhache J. in the Commercial 
list.

The plaintiffs, the owners of the steamship 
Sherwood, were insured by a policy issued by the 
defendants which was expressed to cover only (a) 
the risks of capture, seizure, and detainment by 
the K in g ’s enemies and the consequences thereof, 
or any attempt thereat, and all consequences of 
hostilities or warlike operations by or against the 
K in g ’s enemies, whether before or after declara
tion of war; and (ft) all risks not covered by (a), 
which were excluded from recovery under the 
ordinary policy upon hull and machinery by 
reason of the presence in such policies of the f. c. 
and b. clause of the Institute Clauses. The policy 
was subject to the rules of the defendant associa
tion, which provided that the Sherwood was to be 
deemed to be at all times fu lly insured by an 
ordinary policy against all other risks.

About 9 a.ru. on the 1st Aug. 1915 the Bteamship 
Fulgens, coming south, was sunk in shallow water 
by a German submarine off the coast of Norfolk. 
On the same day, about 6.40 p.m., and before 
there had been time to mark the spot where the 
Fulgens lay with a buoy, the Sherwood, going 
north, without negligence, ran upon the sub
merged wreck of the Fulgens and sustained 
damage to the amount of 55001, and in respect 
of this dam ago the plaintiffs brought the action.

T u i Reported by T. W. M55GAS, Esq., Bam ster-at-Lsw.

The defendants said that the damage was 
not proximataly caused by the perils insured 
against in the policy sued upon.

Roche, K .C . and R. A. Wright for the plaintiffs. 
— The proximate cause of the damage done to the 
Sherwood was the hostile act of the German sub
marine in sinking the Fulgens. I f  a submarine 
attacks ship A  and causes her to sheer into 
ship B, the damage to B  would be a consequence 
of hostilities; and equally so if  the submarine 
sinks A  and, before there is time to buoy the 
spot, B  strikes the submerged wreck of A. The 
position is as if  the Sherwood had struck a mine 
instead of the wreck. They referred to

Reischer v . Borw ick, 71 L . T . Eep. 2 3 8 ; (1894) 2 
Q. B. 548 ;

L e y la n d  S h ip p in g  Company v. N orw ich  U nion F ire  
Insurance Society, 13 A sp. M a r. La w  Cas. 426; 
116 L . T . Eep. 327 ; (1917) 1 K . B . 873 ;

Ionides  v . U niversa l M a rin e  Insu rance Company, 8 
L . T . Eep. 705 ; 14 C. B . N . S. 259.

Leslie Scott, K .C . and C. R. Dunlop for the defen
dants.— The damage to the Sherwood was not the 
proximate result of the sinking of the Fulgens. 
I f  i t  is alleged that event A  is the proximate 
cause of result B , in a case where a substantial 
period of time has elapsed between A  and B, the 
assured must show that B  necessarily results 
from A. I f  B  may have been caused by a variety 
of intervening events, it  is not shown that it  
results from A. The area of navigation was wide, 
and it  was by a mere accident that tbo Sherwood 
went over the wreck of the Fulgens. There is 
no analogy between this case and the striking 
of a hostile ¿nine. This was an ordinary obstruc
tion of navigation. There was a novus casus 
interveniens —  the ignorance qf the Sherwood 
of the obstruction to navigation. There was no 
continuing causa here as in  the Leyland case 
{sup.), where the ship was a doomed and dying 
ship from the time she was torpedoed. Here 
there were two fortuitous circumstances ; a few 
more feet of water, or a swell disclosing the 
presence of the wreck, would have saved the 
Sherwood. I f  a German submarine sank a ship 
in a narrow channel for the express purpose of 
obstructing the channel, then different considera
tions would arise. The judgment of Scrutton,
L .J . in the Leyland case (sup.) would have been 
in our favour here, except for Reischer v. Borwick 
(sup.). The present case is of a sound ship 
inadvertently stumbling on the result of a past 
accident, and the character of the past accident 
is irrelevant.

Roche, K .C . in reply.— This is really an appeal 
against the Leyland decision (sup,). The defen
dants’ argument is that which failed in the 
Leyland ease. I  agree that if  a substantial period 
of time had elapsed the damage would have been 
the result of marine perils, but the distinction is 
that here there was no time to mark the wreck. 
The area of navigation was narrow, the S h e rw o o d  
was within thethree-mile lim it following Adm iralty  
instructions, and only a portion of that lim it is 
navigable. The collision was the natural and 
probable result of the sinking of the Fulgens.

Cur. adv. vult.
June 14.—-B a il h a c h e , J. read the fo llow ing  

ju d g m e n t:— On Sunday, tho 1st Aug. 1915, the 
steamship Fulgens, on her voyage from  H artlepoo l
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to London, was Bunk off Palling in Norfolk at about 
9 a.m. in  shallow water by a German submarine. 
On the same day at 6.40 p.m. the plaintiffs’ 
steamship Sherwood, on her voyage from London 
to M eth il in  Scotland, before there had been time 
to buoy or otherwise mark the spot where the 
Fulgent lay, and without negligence, ran upon the 
Fulgent, made water fore and aft. and sustained 
particular average damage to the amount of 
55001.

For thi« sum the plaintiffs sue the defendants, 
the underwriters, upon a war risks time policy 
dated the 14th June 1915. The policy is expressed 
to cover risks, inter alia, (a) of all consequences 
of hostilities, and (5) all risks excluded from  
recovery under the ordinary policies upon hull 
and machinery by reason of the presence in such 
policies of the f. c. and s. clause of the Institute  
Clauses now in use.

The question I  have to determine is whether 
the loss in this case is covered by this policy and 
is not covered by the ordinary marine policy con
taining the f. c. and s. clause. The authorities 
bearing upon the point have been so closely 
examined by the Court of Appeal in Ley land Ship
ping Company v. Norwich Union F ire  Insurance 
Society (13 Asp. Mar. Law Cas. 426; 116 L . T. 
Hep. 327; (1917) 1 K . B„ 873) that i t  would be 
mere pedantry on my part to discuss them again.

The question is the same whether one 
approaches it  from the standpoint of whether this 
loss is excluded from an ordinary marine policy 
containing the usual f. c. and s. clause or from the 
standpoint of whether i t  is within this policy. 
The defendants’ rules, however, which are incor
porated into this policy, preclude the plaintiffs 
from recovering if  the loss is covered by the 
ordinary form of marine policy with the f. c. and 
a. clause, and I  propose to consider the matter 
from that point of view.

Now, the running of a ship upon a sunken 
wreck is an ordinary marine peril, and damage 
sustained in consequence o f so doing is recover
able under a marine policy. I  agree, however, 
with the plaintiffs that where a marine policy 
contains the usual f. c. and s, clause one must 
make further inquiry and ascertain /whether that 
marine peril was brought into operation by an 
act of hostility. In  making this further inquiry 
jt  must always be remembered that the act of 
hostility to be looked for must be the proximate 
cause. I t  is not sufficient that some act of 
hostility is one of the links in a chain of causes 
without which link the accident would not have 
happened. I t  must be the effective proximate 
bnk in the chain.

I  do not think there is any difference of opinion 
as to the test to be applied, but there is always 
room for difference of opinion as to how the test 
Works out in the circumstances of a particular 
case. In  this case I  think the act of hostility, the 
sinking of the Fulgent, was too remote. I  can 
Perhaps best explain my reason for coming to this 
decision by two illustrations. L e t me suppose a 
torpedoed timber ship, deserted and derelict but 
hot sunk, and a collision in the dark with  
such a ship. That would, in my opinion, be a 
hiarine peril and the loss would be recoverable 
hhder a marine policy containing the ordinary f. 
c. and s. clause. Again, let me Buppose a case 
''here there was a narrow and shallow entrance to a 
Port and the enemy deliberately sank a ship in the

entrance for the purpose of damaging any vessel 
trying to make the port, and succeeded. Such a 
case would, in my opinion, be covered by this 
policy and not by a marine policy with the f. 
c. and s. clause. This case seems to me to fall 
within my first illustration and not within my 
second. The truth  obviously is that the act of 
hostility on which the German submarine was 
bent was the sinking of the Fulgent, Having  
sunk the Fulgent the submarine had attained her 
end. The object of the submarine was to sink 
the Fulgent, and not by sinking the Fulgent to 
destroy some other ship.

A ll that can be said in the plaintiffs’ favour in 
this case is that but for hostilities this loss would 
not have been sustained ; but the rule in insurance 
law, that one must seek the proximate cause, is so 
rigid that that statement does not carry the plain
tiffs far enough. The casualty was due to the fact 
that by a singular chance the Sherwood happened 
to pass over the very spot where the Fulgent had 
been sunk. There was no particular reason why 
she should do so. I  think vessels navigating the 
sea must, in the m atter of wrecks, take the sea as 
they find it, and if  they run upon a wreck the 
reason why the wreck happened to be there is 
immaterial unless i t  was actually placed there as 
an act of hostility for the purpose of damaging 
passing vessels.

M y judgment must be for the defendants with  

cos^" Judgment for defendants.
Solicitors for the plaintiffs, Botterell and 

Roche.
Solicitors for the defendants, Lightbound, Owen, 

and Co., for Ingledew and Fenwick, Newcastle- 
upon-Tyne.

Tuesday, June 19,1917.
(Before B a il h a c h e , J.)

Ow n e r s  of St e a m s h ip  P l a t a  v . H . F ord  
a n d  Co. L im it e d , (a)

Charter-party— Demurrage— Lay days— “Arrival ” 
of ship at destination— Ordered fo r safety to 
Cherbourg to await turn at Havre— Whether 
arrived in  or off Havre.

Under a charter-party dated the 10th M ay  1916 
the steamship P . was to load a cargo at Buenos 
Ayres, Havre being subsequently nominated as 
her port of discharge. When at St. Vincent the 
was ordered by the French authorities to proceed 
to Cherbourg to await her turn fo r entering 
Havre, there being considerable danger of being 
torpedoed while awaiting her turn off Havre. 
The vessel consequently went to Cherbourg and 
awaited there fo r some days her turn to dis
charge at Havre. A  clause of the charter-party 
provided: “ Cargo to be discharged at the 
minimum average rate of 300 tons per running 
day . . . time to count twenty-four hours
after arriva l in  or off port of destination whether 
berth available or not, any custom of the port to 
the contrary notwithstanding, and to be abso
lutely free of turn, should steamer be longer 
detained demurrage to be paid at the rate of 
100Z. per day.” Cherbourg is about seventy-five 
miles from Havre.

(a) Reported b y T . W. M o s b a n , Esq., B»rriftor-»t-L»w .
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Held, that the lay days did not run while the ship 1 
was at Cherbourg waiting fo r  her turn at Havre. 
I t  was the ship’s duty- to arrive at her destina
tion, and any obstacle, whether physical or legal, 
which prevented the ship arriving was fo r the 
ship’s account and not the charterers’. The 
arrival at Cherbourg was not an arrival on or off 
Havre. The shipowners were not protected by 
the words “ to be absolutely free of turn,” fo r the 
arriva l at Havre was a condition to be fulfilled  
before time began to run against the charterers.

Case  stated by  an arbitrator in  the form, of a 
special ease.

1. B y a charter-party dated the 10th M ay 1916, 
made between the owners of the steamship Plata  
and Messrs, Ford and Co., charterers, i t  was 
agreed that the steamer having loaded a cargo at 
Buenos Ayres should proceed therewith to dis
charge at a safe port on the French Atlantic  
coast between Bordeaux and Havre (both 
included), Rouen excluded, or as near thereunto 
as the vessel could safely get, always afloat, and 
should there deliver the cargo in  accordance with 
clause 41 ou being paid freight as mentioned in  
the said charter-party. Clause 41 of the charter- 
party was as follows:

Cargo to  be discharged a t the  m in im um  average ra te  
o f 300 tons per T u rn ing  day, Sundays and ho lidays 
exoepted, tim e  to  count tw e n ty -fo u r hours a fte r a rr iv a l 
iu  o r o ff p o rt o f destination w hether bo th  ava ilab le  or 
no t, any custom o f the p o rt to  the co n tra ry  n o tw ith 
standing, and to  be abso lu te ly  free o f tu rn , should 
Bteamer be longer detained demurrage to  be pa id  a t the 
ra te  o f 1001. per day.

2. The steamer duly loaded a cargo, and was 
ordered to discharge at Havre. The vessel on 
arriving at St. Vincent on her way to Havre was 
directed by the French naval authorities to 
proceed to Cherbourg and there wait her turn for 
a discharging berth at the port of Havre. These, 
orders were given in  pursuance of a notice issued 
by the French naval authorities, dated Paris, the 
28th March 1916, under which vessels bound for 
Havre should be obliged to receive orders from  
their shipowners or consignees or from the mari
time authorities at the last port reached to touch 
at Cherbourg for those coming from the west and 
from French ports, and at Spitkead for those 
coming from the east and from the ports of Great 
B rita in  and Ireland. The notice stated that ships 
which had knowingly infringed the orders' given, 
to try  to get a turn  to enter, should be imme
diately sent back to Cherbourg in  order to wait.

3. I a  normal times deep-water vessels bound for 
Havre, i f  they cannot enter at once, anchor off the 
port in  Havre Roads, and, i f  there is not a berth 
available, await there in their turn  for a discharg
ing berth. The expression “ turn ” means the 
sequence in which vessels awaiting a discharging 
berth are entitled to have a berth allotted to 
them,

4. The said order of the 28th March was made 
in consequence of the recrudescence of submarine 
action. A  number of vessels which had been 
waiting in  Havre Roads had been torpedoed whilst 
so lying there.

5. The Plata, in accordance with her instruc
tions, proceeded from St. T inceni to Cherbourg 
and arrived there on the 1st July a,t 7 a.m. and 
remained there at anchor until 7 a.m. on the 
12th -July, when, a berth having beoome vacant for

her in the port of Havre, she was allowed to 
proceed from Cherbourg to Havre, where she duly 
arrived and berthed on the 12th July at 8.45 p.m. 
The distance from Cherbourg to Havre Roads is 
about seventy-five miles.

6. The discharge of the cargo was duly pro
ceeded with at Havre and finished on the 20th July  
at 10 a.m.

7. The owners contended that under clause 41 
the arrival of the steamer at Cherbourg may be 
deemed to be an arrival off the port of Havre, and 
that she was waiting there a “ tu rn "  within the 
meaning of the clause, and that then the time for 
discharging would commence to count twenty-four 
hours after arrival a t Cherbourg.

8. The charterers contended that an arrival at 
Cherbourg could not be construed as an arrival 
in or off the port of Havre, and therefore the lay 
days did not count until the steamer had actually 
arrived in  the port of Havre, and that on that 
footing no demurrage was due.

The arbitrator, i f  and so far as i t  was a ques- 
tiod of fact for him to decide, found that the 
vessel on arrival at Cherbourg had arrived off the 
port of Havre within the meaning of clause 41 
and that her time began to run twenty-four hours 
after such arrival. H e  further found that she 
was detained there waiting a turn, and if  time 
so occupied was not to be counted .she would not 
be “ absolutely free of turn ” as provided in the 
charter-party. I f  the owners’ contention was 
right in law, he held that they werè entitled to 
seven days’ demurrage, but if the charterers’ con
tention was right, no demurrage was payable.

Adair Boche, K .C . and C. T. Le Quesne for the 
charterers.— A rriva l at Cherbourg was not arrival 
in  or off Havre. The ship was bound to arrive 
at her port of destination before the lay days 
began to run. Cherbourg is seventy-five miles 
from Havre and her arrival there could not be 
arrival in or off Havre. A rriva l at Havre was a 
condition precedent to the commencement of the 
lay days.

Inship, K ,C . and A. Neilson for the shipowners. 
— I t  was as regards demurrage immaterial to the 
charterers whether the ship waited her turn at 
Cherbourg or Havre. The position is the same 
as if  the ship had arrived at Havre, and then been 
sent back to Cherbourg to wait her turn at Havre. 
The master could have caused the lay days to run 
by going straight to Havre, but there was no need 
to go through that idle form. The ship’s turn  
came just as quickly whether she waited at Cher
bourg or Havre. W hat caused the loss of time 
was the necessity of waiting a turn, and by the 
clause the ship was to be absolutely free of turn, 
and the time lost by waiting ought to be on the 
charterers’ account.

B a il h a c h e , J.— This is an award stated in 
the form o f a special case. The question which 
I  have to decide is as to the construction to be 
put, having regard to the facts of the case, upon 
clause 41 of the charter-party made between the 
parties dated the 10th M ay 1916. Under that 
charter-party the steamer P lata  was to load a 
cargo at Buenos Ayres and proceed to the French 
coast ports between Bordeaux and Havre, both 
ports included. The ship was loaded and Havre 
was ultimately nominated as her port of destina
tion. In  thé course of her voyage she put in at
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St. Yincent and there received orders from the 
French authorities to proceed to Cherbourg to 
await her turn for entering Havre. The ship 
arrived at Cherbourg and was detained there for 
some days awaiting her turn at Havre. The 
arbitrator has found that she was waiting her 
turn there on demurrage, and he found what was 
the amount due from the charterers to the ship
owners.

The question on that view of the matter is 
whether the ship was in fact on demurrage 
or not while waiting at Cherbourg. That 
depends entirely on the construction to be 
placed on clause 41 of the charter-party, 
which says “ Cargo to be discharged at the 
minimum average rate of 300 tons per run
ning day . . . time to count twenty-four
hours after arrival in or off port of destination.” 
I t  is clear that on the face of the clause the owners 
were stipulating that when the vessel arrived at 
Havre her time was to count; and the question is 
whether the time is to be counted just the same 
although the vessel did not arrive in or off the 
port of Havre, but arrived at Cherbourg, and was 
detained there while a berth was being secured at 
Havre.

The general principle applicable to all these 
cases is well known, and is th is : I t  is the duty 
of the vessel to arrive at the place of destina
tion, whether that place is a port, a roadstead, 
a dock, or a berth. I t  is the duty of the charterer 
to be ready for the vessel when she arrives, and 
to proceed to discharge her if  she is ready in 
accordance with the terms of the charter-party. 
But as a rule the vessel must first of all arrive. 
A ny obstacle that prevents her arriving is for the 
vessel’s and not for the charterer’s account. The 
delay so occasioned must be borne by the ship
owner and not by the charterer. That is equally 
true whether the obstacle is a physical obstacle, 
or a legal obstacle, or a restraint of princes. In  
this case the vessel properly obeyed the orders of 
the French Adm iralty, arrived at Cherbourg, and 
waited there. Cherbourg is seventy-five miles 
from Havre. By the terms of clause 41 time was 
to count twenty-four hours after arrival in or off 
the port of destination. The ship being at Cher
bourg had not arrived in or off her port of desti
nation. Cherbourg is not Havre. The obligation 
of the charterers to discharge never attached at 
Cherbourg. The arbitrator has taken what is 
not at all an unreasonable business view. He  
said i t  does not matter whether the ship was in 
Havte or Cherbourg; she could not have been 
discharged in any case, as she was only detained 
awaiting her turn. But, in my view, i t  does 
naatter, and the reason why it  doss so is that the 
contract says that she is to arrive at Havre, and, 
as I  have already said, it  is the obligation of the 
VQpsel to arrive. The charterer has nothing to do 
with her arrival except that he must do nothing 
to hinder or prevent it, and there is no suggestion 
that he has done so here. In  my opinion time 
did not begin to run while the ship was at Cher
bourg.

Then the arbitrator relied on the words “ to 
be absolutely free o f , turn.” I  quite agree as 
to the meaning of the words, but they are condi
tional upon her arrival. A fter her arrival she is 
jo be discharged at a certain rate, whether a berth 
18 available or not, and to make the matter 
Perfectly clear i t  says she is to be free of turn.

These obligations of the charterers are conditional 
on the vessel arriving at or off the port of desti
nation, which in this ease was Havre. The truth  
of the matter is that the particular contingency 
which happened in this case had not been provided 
for, and as that particular contingency prevented 
the vessel from arriving, as it  was her duty to do 
before her time counted, the loss occasioned by 
this unprovided for contingency must fa ll upon 
the shipowners and not upon the charterers.

Judgment fo r the charterers.
Solicitors for owners of steamship Plata, Down

ing, Handcock, and Co.
Solicitors for Ford and Co., Botterell and Boche.

June 19 and 20,1917.
(Before B o w l a t t , J.)

C h i n e s e  E n g i n e e r i n g  a n d  M i n i n g  C o m p a n y  
L i m i t e d  v . S a l e  a n d  Co . (a)

Shipping —  Time charter-parties —  Adm iralty  
requisitions —  Whether charter-parties termi
nated— Admiralty hire— Whether payable to 
charterers or shipowners—Divisibility of hire—  
Proportions.

The plaintiffs, by three charter-parties dated 
respectively July  1913, Dec. 1913, and the 
11th July 1914, chartered three steamers, the A., 
the W ., and the T ., from  the defendants fo r  
periods of five years from  delivery. The charter- 
parties would expire respectively in M ay  1918, 
M ay  1919, and March  1920. The owners were 
to pay fo r the insurance of the vessels and 
maintain them in efficiency. The Admiralty, 
during the course of the war and after the 
delivery to the charterers, requisitioned each of 
the steamers. The T . was sunk by a submarine, 
but the other vessels were still under requisition. 
The Admiralty form  of charter-party provided 
(inter alia) that the owner should pay fo r 
insurance of the ship, and that the Adm iralty  
should not be liable i f  the steamer should be lost 
or damaged by sea risk. The charterers claimed 
from  the owners the sums paid by the Adm iralty  
to the owners, and a declaration that they were 
entitled to the sums receivable by the owners 
from, the Adm iralty less the charter-party hire. 
The owners contended that the charter-parties 
were dissolved by the requisitions, and alterna
tively that the Adm iralty hire was divisible. 

Meld, that the charter-parties had not, been 
terminated by the requisitions.

Meld, also, that as the Admiralty charters took 
effect partly out of the interests of the charterers 
and partly out of the interests of the shipowners, 
the Admiralty hire must be divided between the 
two.

The principles to be followed in  the division of 
Admiralty hire laid down.

A c t i o n  in the Commercial List.
MacKinnon, K .C . and Raeburn for the plain

tiffs.
Roche, K .C . and R. A. Wright (Sir John Simon, 

K .C . with them) for the defendants.
Cur. adv. vult.

B o w l a t t , J.— In  this case the plaintiffs were 
the time charterers of three steamers requisi

te; Reported by T. w. M o r g a n ,  Esq,, Barrleter-at-Law.
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tioned by the Adm iralty during the currency of 
the charters, and the question I  have to decide is 
whether they or the defendants, who are the 
owners, are entitled to a sum representing monthly 
hire for these steamers already paid by the 
Adm iralty and still accruing. A  th ird possi
bility is that both plaintiffs and defendants are 
interested in the fund in shares which have to be 
determined.

I t  is, in my judgment, essential to bear in 
mind the nature of the payment which the 
Adm iralty has made— namely, that it  is hire for 
the use of the vessels monthly. The charterers, 
though they had no possession of these ships 
under their charter-party, had a valuable con
tractual interest in their services, for the destruc
tion of which the Crown might justly make 
compensation. B u t I  have no fund of that kind  
to deal with, and if  the result of the. action of the 
Government has been to destroy the charter- 
parties, they have destroyed them without 
providing for compensation to the charterers. 
They have ignored them, and have put themselves 
in the position of compulsory charterers direct 
from the owners, to whom in that case the hire 
they pay would belong. I f ,  however, the charters 
are not destroyed the charterers are bound to 
continue to pay the hire to the owners, and are 
entitled as between them and the owners to the 
use of the vessels, and, as pointed out by Lord 
Loreburn in Tamplin (F. A.) Steamship Company 
v. Anglo-Mezican Petroleum Products Company 
(115 L . T . Rep. 315 ; (1916) A. C. 397), the owners 
must account for any hire received by them for 
such use.

I t  is for these reasons that to determine the 
ownership of the fund in dispute i t  is necessary 
to see whether the action of the Government has 
destroyed the charter-parties by virtue of what 
one may briefly refer to as the doctrine in Para- 
dine v. Jane (Alleyn, 26), as developed by modern 
cases.

That doctrine, as a general rule of the law of 
contracts, must apply to time charters as to other 
contracts. This was pointed out by my brother 
A tk in  in Lloyd Royal Belge Société Anonyme v. 
Stathatoa (33 Times L . Rep. 390). B u t there are 
many kinds of events and circumstances which 
in different connections have been held to call the 
rule into operation. The simplest case of all is 
where there has been destruction of specific 
subject-matter. There is, however, a very parti
cular and special instance of its application, and 
that is where all that has happened is delay, but 
delay certain to be so prolonged as to destroy the 
possibility of performance of the contract at all as 
contemplated.

To that special form of event, destroying the 
contract, the special designation of “ frustration  
of the adventure ” has been applied in  the current 
legal language of to-day, and the question which 
has arisen with reference to time charters is not, 
as it  seems to me, whether the general doctrine of 
Paradine v. Jane (sup.) is applicable to this class 
of contract, but whether the special form of it  ift 
the case of inordinate delay is so applicable. I t  
is obvious that where the contract is for the 
benefit of services over a.period of time as opposed 
to the accomplishment of certain objects, the 
doubt may well occur whether the mere loss of 
time can put an end to the obligation. However, 
I  think that doubt is now set at rest by authority,

so far as delay amounting to an interruption of 
the kind now in question is concerned, an inter
ruption which, as 1 shall point out later, obviously 
operates to the infraction of the rights of both 
parties.

Lord Loreburn in  the Tamplin case (sup.) 
clearly hold that if  the interruption was bound to 
eat up the whole time that would destroy the 
contract. Furthermore, I  think it  is settled that 
this result follows notwithstanding that the event 
leading to the delay is one the occurrence of 
which is prevented by an exceptions clause from  
giving rise to a claim for breach of contract. 
Lords Loreburn, Haldane, and Atkinson were 
clearly of that opinion in  the Tamplin case 
(sup).

Under these circumstances it  seems to me that 
the practical question which I  have to consider i3 
whether the requisition of these steamers, or any 
one of them, portended when made, or has at any 
time up to the date of tria l come to portend— for 
I  am authorised by the agreement of the parties 
so to extend my inquiry— that the Govern
ment user would continue for substantially the 
remainder of the charter period. I  use the words 
of Lord Loreburn in  the Tamplin case (sup.).

I t  was indeed argued by M r. W righ t for the 
owners that, independently of the question of 
time, the removal of the ship to a trade never 
agreed to by the owners in the charter-party 
entitled them to say the charter was at an end. 
B u t I  do not think that point is open before me. 
I f  sound, i t  would have afforded a short way to a 
decision in the Tamplin case, where the inter
ruption was as complete from both points of view 
as here.

Now, cn the question of time there was evidence 
before me that the volume of requisitioning has 
been rapidly growing, and that to-day practically 
the whole of that class of British vessels w ith  
which this case is concerned are under requisi
tion, so that there is very little  chance of any of 
these ships being released during the war. E v i
dence was also given of statements made in 
Parliament on behalf of the M inistry confirming 
that view, and it  was further suggested that 
requisitioning, or at least control, of shipping on 
the same scale would probably continue after the 
war. B ut the earliest of these charters to deter
mine— namely, that of the Albiana— will not 
expire until Dec. 1918, and it  seems to me I  
cannot assume that the war w ill last t i ll  then, 
nor can I  assume that the Government will 
interfere with these ships after the return of 
peace.

A t present I  know of no power under which 
that could lawfully be done, and even if  they had 
the general power conferred upon them I  cannot 
assume that they w ill find i t  necessary to apply 
it to these particular ships.

I t  is true that the ships have been taken for an 
indefinite time, and that no one can say that this 
state of affairs w ill terminate before the charters 
would have expired even in the case of the latest 
of them, that of the Tungsham, which would have 
continued, had she not been sunk, t i l l  March 
1920. B u t I  do not think that I  am at liberty to 
look at it  in that way. I  th ink I  must approach 
i t  as Lord Loreburn did when he said that it  
must be “ established” that the interference 
would last substantially to the end of the charter 
period. On this part of the case I  come to the
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conclusion that none of these charter-parties has 
come to an end.

The question remains whether the charterers 
are entitled to the whole of the A dm iralty hire 
or whether they must share i t  with the owners. 
I t  is to be observed that in this case the use of 
the vessels by the Adm iralty is not such as the 
charterers could have enjoyed themselves under 
their charter-parties or conferred on others by 
sub-charters. I f  that had been the case the 
Adm iralty hire would have been paid for some
thing which it  lay exclusively in  the hands of the 
charterers to enjoy or transfer without any right 
in the owners to object. The compulsory charter 
to the Adm iralty would have been equivalent to 
a compulsory sub-charter taking effect entirely 
out of the charterers’ interest, and the charterers 
would have had to be regarded as solely entitled 
to the position of owners for the purposes of the 
Adm iralty charter-party, and aB such solely 
entitled to the Adm iralty hire. Here, however, 
the Adm iralty hire is being paid partly in respect 
of a use of the vessels to which the charterers 
were not entitled to put them in return for the 
hire which they pay to the owners. Therefore, 
the Adm iralty charter takes effect partly out of 
the interests of the charterers and partly out of 
that of the owners. In  these circumstances the 
Adm iralty hire must clearly be divided between 
the two, as was pointed out by Lord Parker in  
the Tamplin  case.

I t  was agreed that the figures were to be 
referred, but I  think that I  ought to give some 
guidance as to the principle to be followed. The 
evidence before me showed that the conditions of 
the Adm iralty charter were more onerouo to the 
owner as involving him in higher payments for 
insurance and other disbursements than the con
ditions of the plaintiffs’ charters, and this cer
tainly is one element to be considered. I  under
stood M r. MacKinnon, for the charterers, to 
suggest that the owners should be compensated 
for any extra expense of this kind, and that the 
charterers should take the balance. I  do not 
think that this is correct, nor, i f  the Adm iralty  
hire were lower than it  happens to be in this case, 
Would i t  always be just to the charterers. I  think 
a proportional division must be made in every 
case even where the Adm iralty hire ¡8 less than 
the hire paid by the time charterers. However 
small i t  is, i t  forms the only fund out of which 
both parties must be paid for the invasion of their 
respective rights and interests, and paid p ari 
Passu in  the proper proportions. This proportion 
must be found by ascertaining as fa irly  as 
Possible— first, what the owners could properly 
demand monthly for altering the charter to the 
Admiralty fo rm ; and, secondly, what the char
terers could properly demand monthly for the loss 
°* the benefit of the charter.

The first sum should not only include what is 
Necessary to indemnify the owners against extra 
expense, but also something to represent what 
they might reasonably have asked for consenting 
to alter the charter a t all. I f  they had been free 
they could have bargained for that. The second 
sum must not include anything for special loss 
Possibly inflicted upon the charterers by reason 
of dislocation of the trade for which they hap
pened in fact to require the ships, but must be 
hxed on the basis of the value of the ships’ 
ervioes pursuant to the time charters in the

V o l . X IV . ,  N . S.

tonnage market. The ratio between the two sums 
will be the ratio in which the Adm iralty hire will 
be divided. As that hire must be treated as fixed 
on the day of the requisition the two sums form
ing the ratio must be calculated with reference to 
the values ruling on that same day. Further, 
they must be calculated on the footing that the 
requisition is to last for an indefinite time but to 
expire substantially before the expiry of the time 
charters. This is because the prospective length 
of the interruption may possibly have a bearing 
even on the rate per month which the respective 
parties may be regarded as justly demanding. 
There will be liberty to apply as to the form of the 
reference and of the declarations. The plaintiffs 
to have the costs of the claim and the defendants 
the oosts of the counter-claim.

Solicitors: Ashurst, Morris, Crisp, and Co. ; 
Thomas Cooper and Co.

Monday, July 2,1917.
(Before B r a y  and A v o r y , JJ.)

Be L o bitos  O il f ie l d s  a n d  A d m ir a l t y  Co m 
m is s io n e r s  ; Be Cr o w n  St e a m s h ip  Co m p a n y  
L im it e d  a n d  S a m e , (a)

Arbitration— Shipping— Ships requisitioned hy 
Admiralty —  Loss —  Damage —  Admiralty 
Transport Arbitration Board—Power of hoard 
to state a case— Admiralty Transport Arbitration  
Board Buies, r. 6.

The court has power to order arbitrators appointed 
by the Admiralty Transport Arbitration Board 
to state a case on a point of law fo r the opinion 
of the court.

Decisions of Sankey, J. and of Low, J. affirmed. 
A p p e a ls  from  chambers.

The question in the first case was whether the 
Adm iralty was liable for the loss of the steamship 
E l Z irro, as being due to risas of war undertaken 
by the Adm iralty ; and, in the second case, 
whether (inter alia) the Adm iralty were respon
sible for the damage sustained by the steamship 
Crown of Leon on a voyage to Philadelphia owing 
to the carriage of a particular cargo.

The E l Zorro was requisitioned by the Adm iralty  
in Sept. 1914 and became a constructive total loss 
in Dec. 1915. The Crown of Leon was requisi
tioned in Jan. 1916 and was alleged to have been 
damaged by the carriage of a cargo of ore, for the 
carriage of which she was not adapted.

Sir Gordon Hewart, K .C . (S.-G-.), G. W. Bicketts, 
and C. B. Dunlop for the Adm iralty.

Bcche, K .C . and B. A. Wright for the Lobitos 
Oilfields Company.

Le Quesne for the Crown Steamship Company 
Limited.

Rule 6 of the rules of the Adm iralty Transport 
Arbitration Board provides:

T h e  president m ay d ire c t th a t any olaim  coming  
before the board m ay be heard and disposed of by a  
tr ib u n a l consisting of the president or vioe-president 
s ittin g  w ith  tw o a rb itra to rs  seleoted by the  president 
from  the  panel, and th a t th e  aw ard  of aDy tw o m em bers  
of suoh tribu na l shall be finaland conclusive, and shall 
not be Bubjeot to  appeal or review .

(a) Reported by W. V. Ball , Esq., Barrlster-at-Law.

o
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The following authorities were cited during the 
arguments:—

Re a P e tit io n  o f R igh t o f  X ., 113 L . T . Rep. 575; 
(1915) 3 K . B . 6 4 9 ;

Bexley Local Board  v. West K en t M a in  Sewerage 
B oard , 47 L . T . Rep. 192 ; 9 Q. B . D iv . 518 ;

Montgom ery  v . L iebentha l, 78 L . T . Rep. 211 ;
N u t ta l l  v . L yn to n  and B arnstaple R a ilw a y , 82 L .  T . 
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Cur. adv. vult.

B r a y , J.— This is an appeal by the Lords 
Commissioners of the Adm iralty against an order 
made by Sankey, J. on the 1st May 1917. That 
order reversed the decision of the master and 
ordered that the arbitrators herein do state a case 
for the opinion of the court under sect. 19 
of the Arbitration A ct 1899 on the question 
of law alleged by the claimants to arise in the 
arbitration. I  need not read the question of 
law, because the Solicitor-General did not con
tend that there was not a question of law.

H is contention was threefold. H e said 
there was no submission within the meaning of 
that A c t ; secondly, that if  there was a sub
mission it  was upon the terms that i t  was to be 
final and binding and without review; and there 
is a th ird question that as a matter of discretion 
we ought not to make the order.

The facts which give rise to this dispute are 
these : There was a proclamation on the 3rd Aug. 
1914 which authorised the appellants, the Lords 
Commissioners of the Adm iralty, to requisition 
any British ship for such period or such time as 
should be necessary, on the condition that the 
owners of all ships and vessels so requisitioned 
shall receive payment for their use and for ser
vices rendered during their employment in the 
Government service and compensation for loss or 
damage thereby occasioned according to terms 
to be arranged by mutual agreement, or, failing  
agreement, by the award of a board of arbitra- 
tra' ion. Then follow some rules and a panel of 
aibitrators. The rules we have to deal with here 
are what are called the amended rules.

The Adm iralty under this power requisitioned 
a ship belonging to the plaintiff company called 
the E l Zorro, and in Dec. 1915, or about that 
time, while she was so employed, she was tor
pedoed, and though an attempt was made by 
Government tugs to bring her into harbour, they 
ultimately failed owing to a storm, and the ship 
was lost. Thereupon the plaintiff company 
demanded compensation for the damage.

I t  appears that these rules and this proclama
tion when examined do not provide for a claim for 
compensation and damage being settled in any

way, either by arbitration or in  any other way, 
and in this case there was no charter-party 
signed and no terms arranged. So that two 
questions arose: first, as to what was to be paid 
for the hire of the ship ; and, secondly, whether 
the plaintiff company were entitled to any com
pensation for this damage. Y ery  properly the 
parties agreed after some time that both these 
questions, in fact all questions between them, 
should ba referred to arbitration. A  submission 
was agreed upon and signed by the parties. That 
is dated the 28th July 1916. I t  is an agreement 
between the Director of Transports, no doubt 
acting for the Lords Commissioners, and the 
solicitors for the plaintiff oompany. I t  recites : 
“ Disputes have arisen between the company and 
the Lords Commissioners of the A d m ira lty :
(1) As to the liability of the Adm iralty in 
respect of the loss of the said vessel; (2) as to 
the amount of compensation, i f  any, to be 
paid in respect of the said vessel while she was 
in the service of the Adm iralty. And whereas 
the company and the Lords Commissioners of the 
Adm iralty have agreed to submit all the matters 
in dispute as aforesaid to the Adm iralty Transport 
Arbitration Board constituted and appointed 
under the said proclamation, and the R ight Hon. 
Lord Mersey, the president of the board, has 
expressed his willingness to appoint arbitrators to 
determine all the matters in dispute between the 
parties in accordance with the rules of the A rbi
tration Board i f  the company and the Lords Com
missioners of the Adm iralty should in writing  
request him so to do. Now tbe company and the 
Director of Transports on behalf of the Lords 
Commissioners of the Adm iralty hereby request 
the R ight Hon. Lord Mersey to appoint two 
arbitrators to sit with the president or vice- 
president of the board under rule 6 of the rules of 
tbe Arbitration Board to determine all matters in 
dispute between the company and the Lords Com
missioners of the Adm iralty with reference to the 
said vessel, and agree to be bound by the deter
mination of the tribunal so constituted.” Rule 6 
of the rules is in these words: “ The president 
may direct that any claim coming before the board 
may be heard and disposed of by a tribunal con
sisting of the president or vice-president sitting 
with two arbitrators selected by the president 
from the panel, and that the award of any two 
members of such tribunal shall be final and con
clusive, and shall not be subject to appeal or 
review ” ; and pursuant to the request he on the 
4th Aug. made an order in these terms : “ I®  
compliance with the request o f”— so and so— ‘‘ I  
hereby appoint Captain Sir Charles E . H . 
Chadwyck-Healy, K .C .B , K .C ., and C. Sydney 
Jones, Esq., two arbitrators to sit with W illiam  
Walton, Esq., the vice-president of this board, 
under rule 6 of the rules of the board to determine 
all matters in dispute between the said company 
and the LordB Commissioners of the Admiralty 
with reference to the said vessel.” Thereupon that 
tribunal, consisting of M r. W illiam  W alton and 
two other arbitrators nominated by Lord Mersey, 
sat, and duiing the course of the case, and before 
any award was made, they were asked to 
state a special case upon this point of law. As I  
understand, they said they were prepared to 
do it  on being ordered to do so by the court. Then 
follows the application that was made which 
resulted in the order of Sankey, J.
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As I  have said, the first point raised is that 
there was no submission in writing within the 
meaning of the A ct— that is. the Arbitration Act. 
The Arbitration Act provides by sect. 27: “ In  
this Act, unless a contrary intention appears, 
‘ submission ’ means a written agreement to submit 
present or future differences to arbitration, 
whether an arbitrator is named therein or not.” I t  
is raid that this is not a submission to arbitration. 
•Ibis is a written agreement undoubtedly to 
submit present or future differences to arbitra
tion, and the arbitrators were appointed as such.

The first point taken was that this was a board. 
I t  is called, I  think, the Transport Board of A rb i
tration, and the case cited was a case not under 
the Arbitration Act, but under the Common Law  
Procedure Act, v iz , Bexley Local Board v. West 
Kent Main,Sewerage Board (47 L . T . Rep. 192; 
9 Q. B. B iv. 518). The private Act obtained by 
the West K ent Sewerage Board and which incor
porated them and gave them power to make a 
sewer provided by sect. 93 as follows . “  Except 
as in this Act expressly otherwise provided, if  at 
any time any difference arises between the board 
on the one hand and any constituent authority or 
authorities or person or persons on the other hand, 
or between any two or mor8 constituent autho
rities, or between any constituent authority and 
any parish or part of a parish or persons or 
person, respecting any assessment of a main 
sewer rate, or any injunction, notice, or any 
determination of the board, or any controversy 
or other matter under this Act, the same shall by 
virtue of this A ct stand referred for decision to 
the Local Government Board, whose decision 
thereon and respecting the costs of the reference 
shall be final and binding.” The court before whom 
i^oam e, consisting of Manisty, J. and W atkin  

iiliams, J., deoided that the Local Government 
Board were not arbitrators; i t  being held that 
“ »t was not competent to them to do so, the 
Local Government Board being by sect, 93 con
stituted the tribunal whose decision on the matter 
was to be final and binding, and this not being a 
submission to arbitration within sect. 5 of the 
Gommon Law Procedure Act 1854.” W atkin  
Williams, J. in giving judgment says: “ I t  
appears to me that this is neither in words nor 

substance or sense a reference by consent of 
Parties, where the; submission can be made a ruie 
of court.” I t  is quite clear that that does not 
apply to this case, because this arbitation was 
undoubtedly a reference by consent. There is 
submission in writing. Independently of that, 
Everyone knows the way the Local Government 
Board, who often have to decide disputes between 
!°cal authorities, decide the point. They do not 
bold the arbitration themselves, but they send 
down an inspector to make an inquiry, and the 
?uspector reports. The way in  which they decide 
|s quite different from persons who are actually 
Arbitrators; they are not arbitrators. I t  seems 
n?, me’ therefore, this case is quite distinguishable, 
iuerefore we have to decide this case, in my 
opinion, without reference to any real authorities 
°® the point.

Looking at the rules, i t  is observable that the 
...Oru “ arbitrators ” is mentioned again and again, 
■‘•he president is called “ the president of the board 

arbitration.” H e is to refer the claim to “ two 
Arbitrator«.” “ The arbitrators so selected shall 
'uceivc directions from the president.” “ The jo int

award of such arbitrators shall be final.” I  w ill 
deal with the question of this clause presently. 
“ I f  they are unable to agree, the matter shall be 
referred to the president of the board of arbitra
tion, who can call for papers,” &e. A nd “ theaward  
of the president shall be final.” I t  seems to me 
clearly what was contemplated was an arbitration  
and an award. There is no suggestion of any 
express or implied clause saying that the A rbi
tration A ct 1889, with which every one is familiar, 
was not to apply.

Nothing could have been easier, i f  i t  had been 
so intended, than to have a clause saying that the 
Arbitration A ct 1889 shall not apply to any pro
ceedings before this board of arbitration. There
fore it seems to me that this was a submission to 
arbitration.

The next point that is raised is on the special 
provision that this shall be final and binding, and 
not be subject to appeal or review. When it  is 
looked, at, i t  appears that the president may direct 
that the claim shall be heard, and that the award 
of any two members of such tribunal— that is, two 
out of the three— shall be final and conclusive, and 
shall not be subject to appeal or review. Now, 
Lord Mersey did not so direct; therefore that 
part of rule 6 does not apply. B ut in  my opinion 
i t  would make no difference if  there had been a 
direction, on that point. I  am not quite certain 
that my learned brother agrees with me on this 
point, but in my opinion it  would make no 
difference. W hen the Arbitration Act is looked 
at, there is attached to i t  a schedule, and by one 
of the sections to the A ct i t  is made to apply. 
Now, that schedule, by par. h, says this: “ The 
award to be made by the arbitrators or umpire 
shall be final and binding on the parties and 
the persons claiming under them respectively.” 
Therefore the very A ct which contains these 
provisions as to the powers of the court to order 
a special case to be stated contemplated an arbi
tration where the award was to be final and 
binding. The section I  referred tc was sect. 2 :
“ A  submission, unless a contrary intention is 
expressed therein, shall be deemed to include the 
provisions set forth in the first schedule to this 
Act, so far as they are applicable to the reference 
under the submission.” When one looks at the 
words “ shall be final and conclusive and shall 
not be subject to appeal or review,” they do not 
contain in xny opinion any words inconsistent 
with the tribunal having the power to state a 
special case, or their award in the form of a 
special, case, or to state a case for the opinion of 
the court. The award w ill be final and conclusive, 
and w ill not be subject to appeal or review, 
Sect. 19 contemplates that before any award is 
made at all, before possibly even any expression 
of opinion, the arbitrators may be ordered to 
state a special case. “ Any referee, arbitrator, or 
umpire may at any stage of the proceeding under 
a reference ’’— and, of course, after tho award it  
has been decided and it  is quite clear there is no 
such power, i t  must be during the reference— “ and 
shall, i f  so directed by the court or a judge, state 
in  the form of a special case, for the opinion of 
the court any question of law arising in the 
course of the reference.” Therefore, when they 
state a special case their award does not cease to 
be final and conclusive. Under sect. 19, of 
course, they make their award after the court 
have decided upon tho special ease, “ the award
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of ariy two members of such tribunal shall be 
final and conclusive, and shall not be subject to 
appeal or review.”

Some cases have been cited, and among others 
a reference was made to the case of Kydd  v. 
Liverpool Watch Committee (99 L . T . Rep. 
212; (1908) A. C. 327). That was not a case of 
arbitrators, but a case of quarter sessions, and the 
question arose if  the quarter sessions had power 
to state a special case, which, by the by, is not 
stated t ill  after they have decided the case; but 
the words which were relied upon were these:—  
This is what the Act requires: that the court, 
after inquiry into the case, may make such order 
in the matter as appears to the court just, which 
order shall be final. There is not a word said 
about “ arbitrators ” or “ arbitration ” or anything 
of the kind. Lord Loreburn lays down this rule, 
which is clearly applicable: ‘‘ 1 do not wish to 
express any opinion as to other Acts containing 
different words, and indeed the process of reason
ing that, because one set of words means one 
thing in one context, other words or the same 
words in a different context must necessarily 
mean the same thing is often vexatious and 
fruitless. I  confine myself to this particular 
clause.” Therefore i t  seems to me that, the words 
being b o  entirely different, that case is no autho
rity  at all.

The conclusion, therefore, that I  come to on the 
second point is that the words “ final and conclu
sive, without appeal or review,” even if they had 
been embraced in the order, would not prevent 
the court ordering a special case to be stated 
here.

The remaining point is that i t  is said that 
this court ought iD its discretion not to do so, and 
the main reason put forward was the eminence of 
the members of this board. I t  is to be observed 
that there is here a very large sum in dispute. 
The ship is said to be worth by the plaintiff 
company 250.0001., and by the Board of Adm i
ralty 188,0001.; in other words, it  is about some
200,0001., and therefore i t  is a matter which 
undoubtedly ought to be very carefully considered 
and decided.

The court before whom this case w ill come 
always consists of three members, and, as a rule, 
is presided over by the Lord Chief Justice. How
ever eminent this tribunal may be, and I  do not 
wish to say they are not eminent at all in any 
way, I  have no hesitation in saying that I  prefer 
the decision of tbe court to the decision of these 
gentlemen. I t  is very important no doubt that 
they should be skilled arbitrators, because their 
duty is not confined to deciding questions of la w ; 
they have to decide questions of fact, and there 
may be very difficult questions of fact hero. W e  
are not taking away jurisdiction from them in 
aDy degree except to the extent of deciding this 
point of law for them. I t  was said, and I  think  
i t  was put under the head of discretion rather 
than anything else, that this is referring the 
whole matter to us. I t  is not suggested that i t  does 
not come within the words “ any question of law.” 
That does not prevent it, because in these cases 
t  often happens, and the arbitrators have still to 

decide all questions of fact. W e are not taking 
away their jurisdiction at all.

Therefore, for these reasons, it seems to me the 
order was rightly made, and this appeal must be 
dismissed.

Now I  w ill deal with the other case. The only 
difference really between the second case and 
the first which I  have decided is that there is a 
question raised as to whether there was a sub
mission in writing. O f course i t  is essential for 
the respondents in this case to establish that there 
was a submission in writing. Now, “ submission ” 
means a written agreement to submit present or 
future differences to arbitration. There was no 
formal agreement, but there was correspondence, 
and the correspondence is set out. I  think it  is 
exhibit “ J. 3.” There are a number of letters. 
I  need not go through them because this point 
ultimately was not contested very strongly; but 
it  seems to me that those letters, beginning with 
the 9th June and ending with the 7th Aug., do 
contain a written agreement to submit these 
matters to arbitration. Reference was made 
to a letter of the 30th March which was 
written by M r. George, acting on behalf of the 
Adm iralty, to M r. W alton. There may be a 
question whether that is an agreement, inasmuch 
as it  was written to M r. W alton, and I  do not 
think i t  is necessary, and I  do not desire, to rest 
my decision on that letter of the 30th M arch ; it  
teems to me the letters I  have referred to from  
the 9th June to the 2nd Aug. are quite sufficient. 
B u t i t  is very clear; “ with reference to your 
letter of the 2nd inst.” the department are quite 
willing that the arbitration board should deter
mine all mat ere in dispute with reference to the 
above vessel. I  do not know whether the owners 
are acting in conjunction with the marine under
writers in this case, but, if  not, it  appears that tbe 
same sort of difficulty might arise as I  under
stand arose in the E l Zorro case. I  am not quite 
sure whether the owners appreciate this, since 
they have framed their case rather on the lines of 
a claim in tort. That is really the only difference. 
The question of discretion is substantially the 
same. I  am not sure if  the arbitrators are the 
same, but as a matter of fact there waB just the 
same direction by Lord Mersey, and no special 
direction that the award of any two of the 
members should be final and conclusive, and not 
be subject to appeal or review.

Therefore i t  seems to me our decision in the 
first case must be followed by our decision in the 
Becond case, and the appeal should be dismissed 
in that case also.

A v o r y , J. read the following judgm ent:— M y  
judgment deals with both cases, because I  can 
find no distinction for the purpose of to-day 
between them.

By the mutual consent of the Lords Commis* 
sioners of the Adm iralty and the shipowners the 
questions in dispute in each of these cases were 
referred to the board of arbitration constituted 
under the proclamation of the 3rd Aug. 1914 a n d  
the rules made thereunder. In  each case the 
dispute involves questions beyond the jurisdic
tion conferred on the board of arbitration by tbe
proclamation, as appears by the correspondence 
and by admissions made in the argument before 
us, which questions, except by consent, could no* 
have been referred to them. The president 
of the board of arbitration has in each 
case directed that the claim shall be heard 
and disposed of by the vice-president sitting 
with two arbitrators under rule 6 of the rules ioc 
the constitution of the board; but has not ,n 
terms directed that the award of any
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inembers of the tribunal shall be final and con
clusive and not subject to appeal or review, 
th^re is, I  think, no doubt that important ques
tions of law have arisen in each case in the course 
of the reference, and orders have been made by 
the judge in chambers directing the arbitration  
tribunal to state a special case for the opinion of 
Tsc* 00ur  ̂ under sect. 19 of the Arbitration Act 
lo89. The contention of the Crown, on appeal 
from those orders, is that, having regard to the 
object and purpose of the proclamation and the 
rules made thereunder, and to the fact that the 
claimants are not seeking to enforce any legal 
right to compensation, in support of which latter 
contention Be a Petition of B ight of X . (113 

Rep. 575; (1915) 3 K . B . 649) is cited, the 
Arbitration Act does not apply, and that in any 
event this oourt, in the exercise of its discretion, 
ought not under the circumstances to order a 
special case to be stated. In  my opinion there 
was in  each of these cases a submission to arbi
tration within the meaning of the Arbitration  
Act, which by sect. 23 is expressly applied to 
arbitrations to which the Crown is a party, and a 
submission of disputes beyond the jurisdiction 
conferred on the board of arbitration by the 
proclamation. I  do not think there is any 
inconsistency between sect. 19 of the Arbitration  
Act and the rules at present in force under the 
proclamation. Par. h o i  tho first schedule to 
.bo Arbitration Act provides that the award shall 
e final and binding on the parties, and I  doubt 

r rule 6 means more than this, even when the 
concluding words are specified in the direction of 
'he president: (see sect. 24 of the Arbitration  

Act and the case of Tabernacle Society v. Knight.
L. T. Rep. 483; (1892) A. C. 298). The case 

t Kydd  v. Corporation of Liverpool in (1908) 
A. C. was exceptional, and does not, I  think, 
govern the present.
.Therefore I  come to the conclusion that, in the 

sence of any rule of this board of arbitration  
xpressly excluding the provisions of the Arbi- 
lation Act, sect. 19 applies to the proceedings in 

question, and that the order for the statement of 
special case should be confirmed and the appeals

Appeal» dismissed.

„„ j°J ic it°rs ; Treasury Solicitor ; Parker, Garrett, 
dQd Co. ; Botterell and Boche.

July 3 and 6, 1917.
(Before R o w l a t t , J.)

° n d o n -A m e r ic a n  M a r it im e  T r a d in g  Co r . 
^ o r a t io n  C o m p a n y  L im it e d  v. R io  d e  
« a n e ir o  T r a m w a y , L ig h t , a n d  P o w er  
Co m p a n y  L im it e d , (a)

^ ’Her-party— Hire to cease in case of loss—  
yption to shipowner to substitute another vessel 

?a*e of loss— Btquisition by Adm iralty— War 
l»ks assumed by Adm iralty— Loss of steamer 

while under requisition— Compensation payable 
g y Admiralty— To whom payable, 

y f  charter-party dated the 5th June 1914 the 
Vfuintijfs chartered their steamer R . C. to the 

^ Vendan is fo r a  term of eight years, two-months,
to) Reported toy T. W. M oBttiN , Esip, B*rri«U r-M -L*w .

and eighteen days from  that date on the conditions 
therein set out. I t  was provided by the charter- 
party that, should the vessel be lost, the hire was 
to cease and determine on the day of the loss, 
and any hire paid in  advance and not earned 
should be returned to the defendants, but that 
the plaintiffs should have the right to substitute 
another steamer to continue the charter i f  they 
so desired. The plaintiffs were to insure, and 
could insure or not as they plea/sed and against 
such risks as they chose. On the 17tli Jan. 1917 
the steamer was requisitioned by the Admiralty 
on the terms o f the time charter-party known as
T.99, whereby the Government assumed war risks 
on her ascertained value. In  March  1917 the 
steamer was lost by war risks, and the plaintiffs, 
who were the owners of the steamer, brought 
the action, claiming a declaration that all pay
ments made by the Admiralty in  respect of the 
ascertained value of the steamer by reason of her 
loss belonged to the plaintiffs, and that the 
defendants had no claim to receive or share in  
such or to be present at any arbitration.

Held, that the plaintiffs, the shipowners, were 
entitled to the whole of the compensation pay
able by the Admiralty in  respect of the ascer
tained value of the steamer by reason of such loss.

T r ia l  of action in the Commercial list before 
Rowlatt, J ., without a jury.

In  this case the plaintiffs, who were the owners 
of a steamship known as .the Bio Colorado, 
claimed a declaration that all payments made by 
the Director of Transports or the Commissioners 
for executing the office of Lord H igh  Adm iral of 
the United Kingdom in respect of the ascertained 
value of the said steamship, by reason of the loss 
of the said steamship on or about the 22nd March 
1917, belong- to the plaintiffs, and that the defen
dants had no claim to receive or share in such or 
to be present at any arbitration in respect thereof. 
They also claimed an injunction to restrain the 
defendants, their servants and agents from inter
fering with or attempting to prevent the receipt 
by the plaintiffs of the said moneys.

The plaintiffs, by their points of claim, alleged 
that by a charter-party dated the 5th June 1914 
the plaintiffs agreed to let the said steamship to 
the defendants for a term of eigh>t years, two 
months and eighteen days from that date on the 
conditions therein set out. By clause 18 of the 
said charter-party it  was provided that, should the 
vessel be lost, the hire was to cease and determine 
on the day of her loss, and any hire paid in 
advance and not earned should be returned to the 
defendants, but that the plaintiffs should have 
the right to substitute another steamer to continue 
the charter i f  they so desired.

On the 17th Jan. 1917 the said steamship was 
requisitioned by the Adm iralty on the terms of 
the Adm iralty time charter-party known as T.99.
By olause 19 of the said charter-party i t  was pro
vided that the risks of war were taken by the 
Adm iralty on the ascertained value of the steamer 
i f  totally lost at the time of such loss, and that if  
a dispute should arise as to the value of the 
steamer the same should be settled as laid down 
in clause 31, whioh provided that any dispute 
should be referred under the provisions of the 
Arbitration A c t 1889 to the arbitration of two 
persons, one to be nominated by the owners and 
the other by the Adm iralty, and in oaso of dis-
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agreement to an umpire ; and it  was further 
provided that such arbitration should be a 
condition precedent to the commencement of any 
action.

On or about the 22nd March 1917 the steamer 
was totally lost by a war risk, and the Adm iralty  
were prepared to negotiate with the plaintiffs the 
value of the steamer and to pay to the plaintiffs 
80,0001. on account and the balance when the value 
of the ship had been ascertained. On the 
30th March 1917 the defendants gave formal 
notice to the Adm iralty that they claimed to 
be interested in any moneys payable in respect 
of the loss of the Bteamer, and that the Adm i
ra lty  were not to agree the amount payable or 
to make any payments to the plaintiffs without 
the defendants’ concurrence, and that the defen
dants claimed the right to attend and take part 
in  any arbitration. In  consequence of this notice 
the Adm iralty have refused to make any payment 
to the plaintiffs or further to deal with their claim 
without a banker’s guarantee to refund any moneys 
paid to the plaintiffs.

The defendants, in addition to carrying on 
various u tility  services in the C ity of Rio de 
Janeiro,control' a Belgian company which has a 
concession for the supply of gas for lighting and 
heating in the city. For the purposes of their 
business the defendants require approximately
150,000 tons of coal per annum in Brazil, and 
some years before the war they time chartered 
from the plaintiffs and their predecessors a fleet 
of several steamers, including the Rio Colorado, 
which was a steel screw steamship of 3565 tons 
gross and 2237 tons net register which was built 
in  "the year 1903.

The steamer was finally chartered to the defen
dants by the said charter-party dated the 5th June 
1914, and it  was alleged by the defendants in their 
points of defence that under this charter-party of 
the 5th June 1914 the defendants were the time 
chartered owners of the said steamship from the 
said date until the 23rd Aug. 1922, and, subject 
to the prerogative power of the Crown to requisi
tion her during the war, the defendants were the 
only persons entitled to the usa of the ship during 
the remainder of her probable life. The plaintiffs 
were entitled to l l l l i .  5s. per month for hire, out 
of which they had to pay for wages and pro
visions of the crew, stores, insurance, and other 
charges, and also the expense of maintaining the 
ship in an efficient state for the defendants’ 
service.

The charter-party was the subject of litigation  
between the parties in an action which was tried 
by Atkin, J. in M ay 1916. The object of the 
action was to obtain a declaration with reference 
(inter alia) to the effect of requisitioning by the 
Adm iralty of ships chartered by the present 
plaintiffs to the present defendants under the 
said or similar charter-party, and it  was declared 
in the judgment in that action “ that the charter- 
parties between the plaintiffs and the defen
dants were not terminated or suspended by the 
requisitioning of any of the chartered steamers 
by the British Government, and that the 
plaintiffs (meaning the present defendants) are 
entitled to all payments made or to be made 
by the British Government for the requisitioned 
Bteamers, and that the defendants (meaning the 
present plaintiffs) are not entitled to any share 
thereof.”

The steamer was requisitioned by the Admiralty 
in  Jan. 1917, under the proclamation of the 
3rd Aug. 1914, and whilst under requisition i t  was 
sunk by a mine or torpedoed in the N orth  Sea. 
The defendants were advised that as time 
charterers of the steamer they were included in 
the term “ owners ” in the proclamation of the 
3rd Aug. 1914 as construed by Lord Parker of 
Waddington in his judgment in the case of 
Tam plin Steamship Company v. Anglo-Mexican 
Petroleum Products Company (115 L . T . Rep- 
315; (1916) 2 A . 0 . 397), and as such might be 
entitled to some part of the compensation paid 
by the Adm iralty. The defendants accordingly 
served the notice on the Director of Adm iralty  
Transports, and subsequently delivered to the 
Adm iralty their claim for submission to the 
Adm iralty Transport Arbitration Board.

Douglas Hogg (Sir John Simon, K .C . with 
him) for the plaintiffs.—-The Adm iralty under 
T.99 have agreed to pay ascertained value of 
the ship to be determined by arbitration. The 
defendants’ interest in  the steamship determined 
automatically upon this sinking. The rise in 
the rate of freights cannot alter the legal rights 
of the parties. [R o w l a t t , J.— I s not the value 
of the ship ascertained by considering how long 
the ship may be employed P] That is the main 
element in the value of the ship. The charter' 
party gives an option to replace her, and the 
plaintiffs want the money to replace her.

A. Adair Roche, K .C . (Dunlop and Stenham 
with him) for the defendants.— The claim for 
compensation for the loss of this steamship was 
made to the Adm iralty Transport Arbitration  
Board. I t  was a matter of grace : (see the pro
clamation of the 3rd Aug. 1914, p. 386, of the 
Manual of Emergency Legislation). The defen
dants are entitled to a share in the compensation 
awarded. The defendants’ interest was an insur
able matter, and was covered by the Adm iralty s 
war risks insurance. The defendants’ claim has 
been made before the only tribunal before which 
it  can be made. Referring to freight, see Chinese 
Engineering and M ining Company v. Sale and 
Co. (33 Times L . Rep. 464). There the s u m  
accepted covered both interests, and only the 
question of division came before the court. Here 
the fund does not yet exist which is to be divided- 
B ut the defendants have made a claim. Tn0 
proper remedy would be to give the banker ® 
guarantee, and then bring an action against the 
defendants if  the Adm iralty award nothing to the 
defendants. I t  has been held in Lobitos Oilfiety 
Lim ited  v. Lords Commissioners of the Admiralty 
(33 Times L . Rep. 472) that the Admiralty 
Arbitration Board can be called upon to state a 
case. A n injunction cannot be given such as i® 
claimed here. Injunction in the case of con
tracts can only apply to malice. There is ® 
malice here. The defendants had an interest 
the steamship. H e also cited

T a m p lin  Steam ship Company v. Anglo-Mexico'1 
Petro leum  Products Company, 115 L . T- 
315 ; (1916) 2 A . C. 397.

Sir John Simon, K .C . in reply.— Under clausejl® 
the owners have the right to substitute anotbc 
ship. The vessel was a t the plaintiffs’ risk, y j  
clause 19 of the charter-party T . 99 the Admiralty 
is hound to pay the plaintiffs only. There »®
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fundamental distinction as regards the time 
charterer between a ship living and a ship lost. 
When the ship is lost, the time charter comes to 
an end, and the time charterers have no further 
interest in the ship. The principle of the division 
of the freight does not apply to the body of the 
ship.

Cur. aav. vult.

. July 6.— R o w la tt , J. read the following 
judgm ent:—

In  this case the plaintiffs had chartered „ 
steamer to the defendants for eight years odd 
from J une 1914. In  March 1915 the Government 
requisitioned the steamer upon terms, so far as 
Material for the present case, of the form of 
charter known as T. 99, by which the Government 
assumed war risks on her ascertained value. 
-Early^ in the present year the ship was lost by 
war risks, and the present action is for a declara
tion that the sum to be paid by the Government 
M  respect of the loss belongs solely to the 
Plaintiffs.

Under the original time charter between the 
plaintiffs and the defendants the position was 
that the plaintiffs were to insure, and that, in 
the event of the loss of the ship, the charter 
was to terminate with an option to plaintiffs 
t °  substitute another Bhip. The plaintiffs could 
insure or not as they pleased and against 
such risks as they chose. Owing to the circum
stances arising out of the war, shipping increased 
enormously in value, but, owing to the time 
pharter, the owners would in fact enjoy no 
increased profit from the working of the ship for 
the remainder of the eight years. Nevertheless, 
it they chose to insure the ship at her increased 
value, they would be entitled to do so; and, 
seeing that if  the ship was lost they would have to 
Pay such increased value to replace her, i t  would 
have been a prudent thing for them to do. I f  
they had done this and there had been no requi- 
. ion, and the ship had been lost by a peril 
insured against (whether peril of war or peril of 
the sea), I  cannot conceive that the right of the 
?wners to receive and hold the whole of the 
insurance money could have been questioned, 
jt.htther, when the Government requisitioned, had 
the Government charter provided that the owners 
should insure against war risks, i t  would, I  
imagine, have been equally clear that they would 

ave been entitled to the whole of the benefit 
1 the policy, just as under the actual form  
‘ Adm iralty charter they would have been 
ntitled to the whole of the benefit of any insur- 
nee against ordinary risks i f  the ship had been 

nk i  y ordii»ary perils. B u t by the Governttient 
Harter T.99 the Government assumed the war 
mk, thereby making it  unnecessary for the owners 
0 insure such risks. I t  seems to me quite clear, 

a d d ° *  argument which M r. Roche
880d me’ U a t  the owners should enjoy 

0 benefit of that term in  the charter, just as 
iisy would have enjoyed the benefit of a 

f?iicy giving them the same protection. B u t 
0 r; R?°he put forward this argument. The 

raar in Council, he said, under which the 
overnment requisitioned, provided for corn- 

n a t i o n  to the owners. For the purposes 
* , • 0 enjoyment of the benefit of the 
¿¡'"H’l'alty charter (which did not destroy the 

me charter) the defendants, as between them- 
V6B and the plaintiffs, are entitled to share the

position of owners with them. The provision of 
the Adm iralty charter by which the Government 
assume war risks, continues M r. Roche, is part 
of the compensation given to the owners. So be 
i t ; but i t  does not follow because the defendants 
are entitled to an interest in the benefits of the 
charter, speaking generally, that they are entitled 
to share in every element of such benefit. The 
parties must share the benefit or compensation 
according to their interests, and this part of i t  is 
in respect of an interest entirely the plaintiffs’—  
namely, that in having the ship] i f  lost, replaced 
by a sum of money equivalent to her value which, 
the charter coming to an end by that loss, would 
be entirely the plaintiffs’. M r. Roche says this is 
a fallacy, because it  treats the insurance moneys 
as something accruing after the loss of the ship, 
and the consequent determination of the charter- 
party, whereas those moneys replace a floating 
and still chartered ship. B u t this is not so; the 
ship has been converted into money by the same 
event as determined the interest of the charterers; 
and the owners take the money as they would 
have taken the ship had the charter been 
determined by some other event or by effluxion of 
time.

B ut I  may put the case in another way. I  
cannot but think that the argument of the defen
dants is based upon a false idea generated by the 
use of the word “ compensation.” I t  suggests 
that there must be compensation not for the use 
of the ship by the Government, but for the acci
dent that during that use an event happened 
which determined the charter - party. The 
charterers had the use of the ship subject to 
the possibility of that event happening. They 
could have insured against that event had they 
been so minded. The Admiralty took the vessel, 
and the charterers still remained exposed to the 
possibility of that event happening, and, i f  the 
Adm iralty did not take her for voyages other than 
those in which the charterers would have employed 
her, the risk of determination of the charter would 
have been the same; and this risk could have 
formed no element in any possible claim by the 
charterers for compensation under the Order in  
Council. I f ,  on the other hand, the Adm iralty  
put her to a use enhancing the risk of the charter 
being determined, this might have formed the 
subject of a claim of a very special character by 
the charterers. The assumption of war risks by 
the Adm iralty is not, however, even to the 
slightest extent, by way of satisfaction of any 
such claim as that. I t  merely provides for the 
hire and insurance of a chattel.

For these reasons I  think the plaintiffs succeed. 
I t  was argued that the claim for a declaration 
was misconceived, as tending to prevent the 
defendants resorting to the arbitral tribunal 
which has jurisdiction to deal with any claim they 
may make. I  do not debar the defendants from  
making any claim they think they can put for
ward, so long as they do not claim in respect of 
the assumption by Government of the war risk 
on the ascertained value of the ship. This claim 
I  decide the plaintiffs are alone entitled to make. 
There will be a declaration in the terms of the 
first paragraph of the prayer, substituting, to 
prevent any possibility of mistake, the words 
“ of such ascertained value” for the word 
“ thereof.” This w ill entitle the Adm iralty to 
deal solely with the plaintiffs in respect of the
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claim in question. The plaintiffs must have the 
costs of the action. Judgment fo r plaintiffs.

Solicitors for the plaintiffs, Maxwell and 
Dampney.

Solicitors for the defendants, Paines, Blyth, 
and Hux table.

July 19 and 27, 1917.
(Before R o w la t t , J.)

C l a p h a m  St e a m s h ip  Co m p a n y  L im it e d  (in 
liquidation) v. N a a m lo o z e  V b n n o o ts c h a p  
H a n d e l s -e n  T r a n s p o r t  M a a t s c h a p p ij  
V ü i c a a n , G e w e r k s c h a f t  D e u ts c h e r  
K a is e r  of  H a m b o r n , A c t ie n  - G essel
s c h a f t  f ü r  H u tte n  b e t e ic h , a n d  T h ys s e n  
a n d  Co. (a)

1Far— Contract with Butch company— German 
shareholders— Benefit of or support of enemies—  
Effect of outbreak of war.

The V. Company was a Dutch company, which had 
all its shares held by three German companies. 
I t  was managed by two German directors resi. 
dent in  Holland, but they were subject to the 
control of a supervisory committee of Germans 
resident in  Germany. The plaintiffs, who were 
the owners of the steamship F., entered into a 
charter-party with the V. Company whereby the 
steamship was chartered to the V. Company for 
a period of about five years from Feb. 1913. The 
plaintiffs sought a declaration that the charter- 
party was put an end to by the outbreak of 
war.

Held, that the maintenance of the charter-party in  
a state of suspension during the war would have 
the effect of supporting the enemy during the war, 
and the nature of the charter-party was such that 
the outbreak of the war made it  illegal in toto 
even though suspended or postponed in  perform
ance. Therefore the plaintiffs were entitled to 
the declaration asked for.

A c t io n  in the Commercial L is t tried by 
Rowlatt, J.

The plaintiffs’ claim was for a declaration that 
a charter-party dated the 18th Jan. 1913 between 
the plaintiffs as owners of tbo steamship Fern- 
garth and the defendants the Naamlooze Vennoot- 
schap Handels - en Transport Maatschappij 
Vulcaan as charterers became dissolved and 
terminated by the outbreak of war between this 
country and Germany, the said defendant com
pany or firm having made such charter-party as 
agents for a German firm or company, the 
Gewerkschaft Deutscher Kaiser of Hamborn 
and (or) the Action-Gesellschaft fü r Hutten- 
betrich and (or) Thyssen and Co., and being 
enemy companies or firms by reason that the 
members were Germans and carrying on busi
ness in G erm any; and for a declaration that 
such charter-party was conditional on a guarantee 
dated the 22nd Feb. 1913 given by the defendants 
the Gewerkschaft Deutscher Kaiser, which gua
rantee was dissolved by the outbreak of war.

The plaintiffs by their points of claim alleged 
that by a time charter-party dated the 18th Jan. 
1913 between the plaintiffs, a British registered 
company as owners of the British steamship

Ferngarth, and the defendants the Naamlooze 
Vennootschap Handels - en Transport Maats
chappij Vuloaanof Rotterdam (hereinafter called 
the charterers) as charterers i t  was agreed that 
the plaintiffs should let and the defendants should 
hire the steamship for about five years from  
delivery to the defendants as charterers in  
the trades specified in the charter - party 
at the rate of hire, to be paid monthly 
in advance until redelivery on the termina
tion of the charter-party. There accompanied 
the said oharterparty and the said charter- 
party was conditional upon a written guarantee 
dated the 22nd Feb. 1913, addressed to the 
plaintiffs and signed by the defendants the 
Gewerksehaft Deutscher Kaiser, guaranteeing to 
the plaintiffs due fulfilment by the said charterers 
of their obligations under the charter-party. On 
the 4th Aug. 1914, on the outbreak of war with 
Germany, the Ferngarth was discharging at 
Rotterdam under the charter-party. By telegram 
of the 5th Aug. 1914 the charterers gave notice 
suspending the charter-party during the continu
ance of hostilities under clause 27 of the charter- 
party as in the event of war between the nation 
to whose flag the chartered steamer belonged and 
some other European Power.

Thereafter i t  became known to the plaintiffs 
that the charterers being a Dutch company 
lim ited by shares, registered at Rotterdam, and 
having a branch office at Antwerp, was in fact the 
property and under the control of the defendants 
the Gewerksehaft Deutscher Kaiser of Hamborn, 
Germany; the Actien-Gesselschaft iü r  Hutten- 
betrioh of Duisberg-Meiderich of Germany, and 
A. Thyssen and Co., a partnership of Mulheim  
R uhr in  Germany, ,all three such defendants 
being enemy corporations or firms. The char
terers were at all material times agents or 
nominees or a branch of the said enemy cor
porations and made the said charter-party as 
trustees for and on behalf thereof, and the steamer 
was worked under the said charter-party on their 
behalf— viz., for the purpose of carrying ore to 
Rotterdam for delivery by Rhine lighters into 
Germany. By proclamation dated the 29th Feb. 
1916 the said charterers were put on the list of 
statutory enemies under the Trading w ith the 
Euemy (Extension of Powers) Act 1915.

The plaintiffs took the proceedings under the 
Legal Proceedings against Enemies Acts 1915.

The defendants by their defence denied that 
the said charter-party was conditional upon the 
guarantee.

They further alleged that the first-named 
defendant company was duly constituted and 
incorporated under the laws of the kingdom of 
Holland, and as such, and not otherwise, entered 
into the said charter-party. The defendants 
counter-claimed for a declaration that the said 
charter-party is effective, existing, and binding 
upon the plaintiffs.

S ir John Simon, K .O., R. A. Wright, and C. S . 
Dunlop for the plaintiffs.— I t  is contended that 
the first defendants are to be regarded as a 
German company or firm. Although nominally 
a Dutch company, it  clearly exists to further the 
operations of the other three defendant companies, 
who are German. The object of the charter- 
party in question was to provide tonnage for the 
purposes of the business of the enemy companies- 
The outbreak of the war made the maintenance(o) Reported by T. W. Morgan, Kaq,, Barrieter-at-Lew.
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•$ any contractual^ relations with the defendants 
égal, and mere interruption or postponement 

mi Performance did not remedy the illegality, 
•»■hey referred to

D a im le r Company L im ite d  v. C on tin en ta l Tyre  
and Rubber Com pany  ( G reat B r ita in ) L im ite d ,  
114 L. T . Eep. 1049 ; (1916) 2 A . C. 307 ;

Z inc C orpora tion L im ite d  v. H irsch , 114 L. T . Eep. 
2 2 2 ; (1916) 1 K . B . 541.

are entitled to the declaration
“Bleed for.

~—T'v,eer’ an<l  A. Neilson for the defendants 
Vov 9 b arte r-p arty  only provides for lawful 
y ^ a£es> and can therefore be observed during 
sun War wrthout rendering any service to the 

.mJ- The charter-party is interrupted for the 
is at°ii - *be. war, and the question is whether it  
tirm v n e5-rstenco for any purpose. This ques- 
fov , ould be answered by applying the test 
a, mnlated by Lord Loreburn in  Tam plin (F. A.)

Company Lim ited  v. Anglo-Mexican 
nroleum Products Company Lim ited  (115 L . T . 

reli?' 3} 5 ’ <1916) 2 A . C. 397). [They also 
v »rred to the dicta of W illes, J. in Esposito 

■ Eowden (7 E l. & B l. 763, at p. 781).]
Cur. adv. vult.

—  R o w l a t t , J. —  In  this case the 
^ iffs , who are the owners of the steamship 

W  8e®k a declaration that a charter-party
def i oil tbeir steamer was chartered to the first 

r11̂ 8 (w!lom shall call the Vulcaan Com- 
C ‘ y'. * ° r  a period of about five years, com- 
on?kClri? *n h’0b. 1913, was put an end to by the 
t ) n f  ri6a^ W!il' The Yulcaan Company are a 
the comPany. but all the shares are held by 
danf r6e comPan'es who are the other defen- 
Ootp8 and.are German companies. The Yulcaan 
r, pany ia managed by two directors who are 
8u(?.mans resident in Holland, but they are 
n,i|iec® *°  hhe control of a supervisory com- 
y  , 8 ° -  Germans resident in  Germany. The 
the Caan C.omPany clearly exists only to further 
“ud °P?rati°ns of the three German companies, 
or£n>l?-ln/ ao'k ncfhiug but a branch establishment 
snhlpj. uuder the convenient machinery of a 

“sidiary company.
for ’? b arte r-p arty  immediately in question had 
Pur« 8 ob-iect tlie provision of tonnage for the 
Panieg868 bns'n08s ° f  the German com-

first* Gf e 1c r̂i;um8 âncG8 the plaintiffs contend, 
simnl at ^ uIoaan Company is to be regarded
CO p y  as a German, that is to say, an enemy 
brea?aily ■ an<f, secondly, that therefore the out- 
tract °r War neoe8sarily Pufc an end to the con- 
W d  f  understood the learned counsel to eon- 
able a general proposition universally applic- 
f®Uauttla  ̂ âe oufbreak of war made the main- 
<Weude ,of.any contractual relation with the 
form ,/41“ 8 *bega], even with interrupted per- 
tbe in?C0’ and tbat n0 8uastion of the effect of 
PartJo 6rrnption on tbe suPPosed intention of the 
to de -AC0Uld arise- 1 do not think i t  necessary 
Put a “8 .wb®ther or not the effect of war can be 
cultifi? • gh as thi8‘ Ther0 are formidable diffi- 
o<w ln the way. I t  was conceded that a 
d°He K°(. ?nder which nothing remained to be 
Put to pay a sum of money would not be 
a°tion f 6 - *'° by war’ though the remedy by 
the si t i ts recovery would be postponed until 

iate of war came to an end. In  such a case 
V °L. X IV . ,  N . S.

the obligation would remain during the war, but 
i t  would be temporarily unenforceable.

I t  is nothing to the purpose to say that that 
would be the case i f  a cause of action accrued. I  
apprehend that the position would be the same if  
the payment was subject to a period of credit 
unexpired at the outbreak of war. In  any case 
to say that the cause of action remains involves 
saying that the obligation remains, and there 
may be other cases where i t  would be proper to 
hold that the obligation may remain though 
performance during the war becomes illegal. 
The question is whether or not this is such a 
contract.

Nor do I  think i t  necessary to decide whether 
the effect of the decision in Daim ler Company 
Lim ited  v. Continental Tyre and Rubber Com
pany (Great Brita in) Limited  (114 L . T . Rep. 1049 ;
(1916) 2 A . C. 307) is to require me to hold on the 
facts of thiscaBe that tha Yulcaan Company is an 
enemy company. I t  seems to me enough to say 
that the effect of thiB contract is to oblige British  
subjects to render services for the benefit of 
enemies.

M r. Greer, for the defendants, contended that 
this charter-party only provided for lawful 
voyages, and that it  could therefore be observed 
during the war without performing services for 
the enemy. B ut any voyage under this charter 
would be for the benefit of enemies whether or not 
the goods were carried to an enemy country. 
There is no room for a lawful voyage. That 
being so, the charter-party is at least interrupted 
for the period of the war, and the question is 
whether or not i t  is still in existence for any 
purpose. That question, M r. Greer contended, 
ought to be answered by applying the test formu
lated by Lord Loreburn in the case of Tamplin 
(F. A.) Steamship Company Lim ited  v. Anglo- 
Mexican Petroleum Products Company Limited  
(115 L . T . Rep. 315; (1916) 2 A . 0 . 397), and he 
said that I  ought therefore to ask myself whether 
the contract was impliedly conditional on the 
absence of such an interruption as that with 
which tha parties are confronted.

M r. Greer next insisted that no such condition 
could be implied, because the parties had con
templated the risk of war, and by clause 27 had 
provided for the case by giving an option to 
either party to suspend the charter-party in such 
an event. I t  is clear that the first step in this 
argument must be to make good the proposition 
that the illegality with which this charter-party 
was affected by the outbreak of wav was rigidly  
confined to its performance daring the war, and 
did not taint the maintenance of the obligation 
during the war to resume such performance at its 
close.

I f  this is so, M r. Greer may be justified in 
saying that it  is a mere interruption like that in 
the case of Tam plin (F. A.) Steamship Company 
Limited v. Anglo-Mexican Petroleum Products 
Company Lim ited (sup.), where the enforced 
discontinuance of the chartered services in 
obedience to the requisition of the British  
Government could not conceivably im part any 
illegality in looking to their resumption. Further, 
if  this view is correct, there is much to be said for 
M r. Greer’s next step—namely, that, having 
regard to the case of Tamplin (F. A.) Steamship 
Company Lim ited  v. Anglo-Mexican Petroleum 
Products Company Lim ited  (115 L . T. Rep. 315 ;

P
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(1916) 2 A. C. 397), the interruption is not such 
as to put an end to the charter even without 
clause 27, and much less with it. On the other 
hand, if  the contract is such that the mainten
ance during the war of the obligation to resume 
performance on the return of peace is illegal, then 
there is no question of any implied condition on 
the principle expounded in the Tamplin case 
(gitp.). The whole contract becomes illegal.

Upon this crucial point M r. Greer laid stress 
on what was said by W illee, J. in Esposito v. 
Bowden (7 E l. & B l. 763, at p. 781)—namely, that 
the outbreak of war bad the effect of an Act of 
Parliament making illegal intercourse with the 
enemy during its continuance— and the reasoning 
in  the same judgment at p. 792 of the report 
makes it  appear that the learned judge waB treat
ing the performance of the contract as illegal 
only as to part of its possible scope and was 
inquiring whether or not that made the whole 
voidable. The position in that case was, however, 
very different from that in the present case. The 
charter-party was not with or for the benefit of 
an enemy, and performance was only illegal if  
and so fa r as i t  would consist in shipping goods 
exported by the enemy. Here the charter-party 
is for the benefit of the enemy, and the view that 
I  take is that its nature was such that the out
break of war made it  illegal in  toto even though 
suspended or postponed in performance.

I f  the contract still subsists the position created 
by the outbreak of war acting upon the con
tractual engagements of the parties is to w ith
draw the ship for the duration of the war while 
assuring the benefit of her services to the enemy 
at the moment of its conclusion. Now, in con
sidering this position I  must not let my outlook 
be confined to the circumstances of the present 
moment, or of the present war as it  has developed 
in  fact. I  must look at the question as a general 
one to be answered as at the moment of the out
break of the war.

I t  seems to me that i f  at the moment when war 
breaks out the enemy is entitled to retain his 
assurance of tonnage to be available at the end 
of the war his commercial position is fortified 
even during the war. H e  is enabled, by the pro
spect of shipping facilities which he has, to keep 
together his connection with neutral or enemy 
merchants overseas, and even (if he likes to 
speculate on the war being short, or if  he can 
obtain contracts with conditions protecting him  
i f  i t  should be long) to enter de presenti into new 
contracts to be performed when peace, arrives. 
H is ability to do these things at least for a time 
helps to drive his adversary to tha necessity for a 
long war. In  any case i t  enables the enemy 
fu lly  to commit his own shipping for the purposes 
of his trade during the war without being ham
pered by the necessity for having it  free at the 
end, for than he has the right to the services of 
the shipping of his adversary.

On the other hand, the adversary must not 
commit his shipping on pain of being liable for 
damages if  peace should find him unable to 
resume the fulfilment of his contract with the 
enemy charterer. I  do not th ink that the law 
will allow a British subject to remain in this 
relation with an enemy. I  do not base my deci
sion on the ground that the maintenance of the 
charter-party in a state of suspension during 
the war w ill benefit the enemy after the

war. That may or may not make it  illegal- 
W hat I  say is that i t  supports the enemy during 
the war.

In  deciding on these grounds that this charter- 
party was put an end to by the outbreak of war, 
I  am applying what I  conceive to be the principle 
which lies at the root of the rule which makes 
trading with the enemy illegal, and I  think that 
I  am applying it  on the lines approved by the 
Court of Appeal in Zinc Corporation v. Hirsch 
(114 L . T . Hep. 222 ; (1916) 1 K . B . 541), though 
the special features of the two cases are, ot 
course, very different, and perhaps I  am carrying 
the application a little  further.

Since writing the above I  have read a report of 
the decision of the Court of Appeal in Bio Tinto 
Company v. Ertel Bieber und Co. (14 Asp. Mar. 
Law Cas. 44; 116 L . T . Rep. 810). That decision, 
like that in  Zinc Corporation v. Hirsch (sup.) was 
based prim arily on the circumstances that the 
contract involved actual intercourse with the 
enemy during the war. So far, however, as I_am 
able to judge, at least one of the Lords Justices 
was of opinion that that case fe ll within the 
principle which I  th ink is applicable here.

For these reasons I  make the declaration a s k e d  
for by the plaintiffs, and they must have the cos*8 
of the action.

Judgment fo r plaintiffs.

Solicitors for t h e  plaintiffs, Lowless and Co., 
agents for Ingledew and Fenwick, N e w c a s t le - o n -  

Tyne.
Solicitors for the defendants, Pritchard  and 

Sons.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

P R I Z E  C O U R T .

Monday, July 2, 1917.
(Before Sir S. T . E v a n s , President.)

T h e  K ö n ig s b e r g , (a)

Prize Court— Prize bounty— Aeroplanes—'Naval 
airm.en— Assistance in  destroying enemy ixar' 
ship— Airmen as p art of crews of attack 
vessels— Claim  to share in  prize bounty— Nava 
Prize Act. 1864 (27 & 28 Viet. c. 25), s. 42— Order 
in  Council of the 2nd March  1915.

By the combined effect of sect. 42 of the 
Prize Act 1864 (27 & 28 Viet. c. 25) and V» 
Order in  Council dated the 2nd March  1915# 
prize bounty is payable amongst such of 
officers and, men of His M.ajesty’s warships as ar 
actually present at the taking or destroying V 
any armed ship of the enemy, calculated at »" 
rate of 51. fo r each person on board the enemy 
ship at the beginning of the engagement.

In  July  1915 a German cruiser had taken 
in  the B. river in  German East Africa, wk® 
an attack was made upon her by tw o  of B  
Majesty’s warships. Owing to the position J 
the enemy’s vessel the British  warships j 
unable to obtain a sight of her, and a succeif  ,jl6 
attack was only accomplished by reason of 1 
assistance rendered by the pilots and °^seS V„al 
of two aeroplanes belonging to the Boyal _

(a) Reported by 3 . A . Sla t k b , Esq., B&rrister-at Law.
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A ir  Service which had been specially lent to 
the British vessels fo r the purpose. The names 
of the pilots and observers were borne on the 
books of the two British vessels.

Seid, that the pilots and observers formed ap art of 
the crews of the British warships, and were 
entitled to share in  the prize bounty awarded 
as a result of the destruction of the German 
cruiser.

T h i s  was a motion on behalf of the officers and 
crews of H is  M ajesty’s monitors Severn and 
Mersey, and also on behalf of the pilots and 
observers of two aeroplanes, which were attached 
t0 the two monitors, for a declaration that they 
were entitled to prize bounty amounting to 19201. 
m respect of the destruction of the German armed 
cruiser Königsberg in the Rufigi river, German 
Past Africa, in July 1915.

Prom the affidavit of Captain E ric  John 
Arthur Fullerton, D.S.O., who was in  command

H.M .S. Severn, and from the report of Vice- 
Admiral Sir Herbert K ing-H all, Commander-in- 
Phief, Cape of Good Hope station, it  appeared 
[hat the German cruiser had taken refuge in the 
Rufigi river, and when an attack was made upon 
the vessel on two different dates in July 1915 
“  was out of sight of the monitors. I t  was then 
■hat the two aeroplanes rendered valuable assist
ance in carrying out the operations, and as the 
1-©port of Vice-Adm iral Sir Herbert K in g-H all 
said : “ The observers in the aeroplanes, by their 
Excellent spotting, soon got the guns on the 
¡jarget, and h it a lter h it was rapidly signalled.” 
■the aeroplane pilots and observers belonged to 
the Royal Naval A ir  Service, whose headquarters 
}ver° some th irty  miles away, but they had been 
t0nt to the Severn and the Mersey for the pur 
Poses of the operations of these monitors against 
the Königsberg, and their names were borne upon 
the books of the two monitors.

The complement of the Königsberg was 384 
persons, and it  was ascertained from prisoners 
that the cruiser had always been kept ready for 
Sea> and was so at the time of the engagement.

Commander Maxwell-Anderson, R .N ., in sup
port of the motion.— The pilots and observers of 
the two aeroplanes ware entitled to share in the 
Prize bounty. They formed a part of the crews of 

monitors, their names being borne on the 
Chips' books, and they had taken part in the 
destruction of the German cruiser. The fact 
hat they were not on board at the time of the 
?£agement made no difference. A  boat’s craw 

ct a man-of-war formed a part of the ship’s com
p l y  for C;1Q purpuse 0f; being awarded prize 

°unty, even though the crew might be working 
otae distance away from the ship at the time 
t the engagement. The position of the pilots 
ad the observers was quite analogous.
Harold Hardy (Mordaunt Snagge with him) 

- t h e  Procurator-General.— The Crown agreed 
Ah the contention of the claimants that the 

Pilots and the observers of the aeroplanes were 
htitled to participate in the prize bounty.

The P r e s id e n t .— This is an application made 
v? "©half of officers and ships’ companies of H is  
j^-ajesty’a monitors Severn and Mersey for prize 

ounty in respect of the destruction of the 
ernmn armed cruiser Königsberg in the Rufigi 
V6r> in German East Africa, under the circuax-

stances which have been fu lly  detailed. The only 
special feature in this case is that the application 
is made not only on behalf of the officers and the 
crews of the two warships, but also on behalf of 
the pilots and the observers who were serving in  
the two aeroplanes engaged in the action to be 
included amongst those who are entitled to have 
prize bounty granted and distributed to them. 
This is the first occasion upon which such an 
application has been made. The pilots and the 
observers of the two aeroplanes belong to the 
Royal Naval A ir  Service, and it  is admitted that 
they were attached to the Severn and the Mersey 
for the purpose of operating against the Königs
berg. I t  is quite clear, also, that the services 
which were rendered by them in bringing about 
the destruction of the German cruiser were of 
an extremely valuable character. The question 
which is now for me to decide is whether they 
are entitled to share in prize bounty which is 
awarded under the Naval Prize Act 1864 and 
the Order in Council made thereunder on the 
2nd March 1915.

The relevant section of the Naval Prize Act 
1864, s. 42, is as follows: “ I f  in relation to 
any war H er Majesty is pleased to declare by 
Proclamation or Order in Council her intention 
to grant prize bounty to the officers and crews 
of her ships of war, then such of the officers 
and crew of any of H er Majesty’s ships of war as 
are actually present at the taking or destroying 
of any armed ship of any of H er Majesty’s 
enemies shall he entitled to have distributed 
among them as prize bounty a sum calculated at 
the rate of five pounds for each person on board 
the enemy’s ship at the beginning of the engage
ment.” A n Order in Council was made under 
the above section dated the 2nd March 1915. I  
think that I  am acting well within my powei’s 
under the above section in deciding that the 
pilots and the observers belonging to the two aero
planes formed a part of the crews of the Severn 
and the Mersey, to which they were attached, and 
I  pronounce and declare that they are entitled to 
share in  the prize bounty to be awarded in respect 
of the destruction of the Königsberg. I  find, also, 
that at the time of the beginning of the engage
ment there were 384 persons on board the Königs
berg. and the amount of the prize bounty to be 
distributed is therefore 1920Z.

Solicitors for the claimants, Botterell and 
Boche, for Holt and Co., Navy Agents.

Solicitor for the Procurator-General, Treasury 
Solicitor.
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COURT OF APPEAL.
Friday, July 27, 1917.

(Before L o e d  R e a d in g , C.J., P ic k f o r ij  and 
Sc r u t t o n , L.JJ.)

N ew  Z e a l a n d  Sh ip p in g  C o m p a n y  L im it e d  v . 
So c iI te des  A t e l ie r s  e t  Ch a n t ie e s  d e  
F r a n c e , (a)

APPEAL FROM THE KING'S BENCH DIVISION.
Contract—Shipbuilding— Contract to become void if  

builder unable to deliver— War—Non-delivery of 
ship— Whether contract void or voidable at pur
chaser's option.

The defendants agreed by a contract of the 6th March 
1913 to build a steamer for the plaintiffs. By 
clause 5: “  The said steamer, unless the construction 
thereof shall be delayed by fire, strike, or lock-out, 
or any other unpreventable cause . . . shall be com
pleted ready for trial by the 30th Oct. 1914.’* By 
agreement the date of completion was subsequently 
extended to the 30th Jan. 1915. By clause 12: 
“ In  caqethe builders become bankrupt or insolvent, 
or fail, or be unable to deliver the steamer within 
eight months from the date agreed by this contract, 
thereupon this contract shall become void, and all 
money paid by the purchasers shall be repaid 
to them with interest at 5 per cent. . . . except
only in the event of France becoming engaged in  a 
European war, when the above lim it of eight 
months shall be extended equal to the duration of 
the said war, but in no case to exceed eighteen 
months in all."'

The builders contended that in the events that had 
happened the clause became operative on the 30<A 
July 1916, and the contract then became void. 
The purchasers claimed the ship or damages 
for non-delivery, and contended (inter alia) that 
the builders were not entitled to say the contract was 
void, but that it was only voidable at the pur
chasers’ option.

Held, that clause 12 became operative on the 30th 
July 1916, and the contract then became void.

Per Lord Beading, C .J .: “  Void ” means void to all 
intents and purposes according to the ordinary 
meaning of language in every contract where the 
word is employed, though there are cases where a 
party, being in default, cannot set up that the 
contract is void.

Decision of Bailhache, J. affirmed.
A p p e a l  by the plaintiffs, the purchasers, from a 
decision of Bailhache, J. on an award in the form  
of a special case.

1. B y  agreement between the  bu ilders and the 
purchasers dated the  6 th  M arch  1913 the  bu ilders 
agreed to  oonstruot fo r the  purchasers a steamer as 
the re in  provided. The said agreement was executed 
in  E ng lish  and also in  French, and copies are attached 
hereto and made p a rt o f th is  oase.

2. The said agreement contained the  fo llow in g  
c lauses:

(5) The said steamer, unless the  construction thereof 
sha ll be delayed by fire , s trike , o r look-ou t o f w orkm en, 
o r any o the r unpreventable cause beyond the  con tro l o f 
the  bu ilders ( in  w h ich  oase a fa ir  p roportiona te  exten
sion o f tim e  sha ll be a llow ed, sha ll be oompleted ready

( * ; Reported by E dward J. M. Ch a p l in , Esq., Barrister-at- Law_

fo r  t r ia l  b y  the  30 th  O ct. 1914 and de livered a floa t as 
usu a l^ in  the p o rt o f D u n k irk , free o f dock and other 
dues, as soon as such t r ia l  has been completed to  the 
sa tis faction  o f the  purchasers o r th e ir  representa
tives.

(7) In  the  event o f the  said vessel no t being com 
p le ted and ready fo r t r ia l  on or before the  30 th Oct.
1914 . . . the bu ildors undertake to  pay the  p u r
chasers as liqu id a ted  damages the sum o f 101. fo r  each 
w o rk in g  day du ring  w h ich  such de live ry  m ay be delayed 
beyond the 30 th O ct. 1914, nnless suoh de lay is due to  
any o f the causes specified in  clause. 5 hereof. . . .

(12) In  case the bu ilders  become b a nkrup t o r in 
solvent, o r sha ll fa i l  o r be unable to  de live r the steamer 
w ith in  e igh t m onths fro m  the  date agreed b y  th is  
oontract, thereupon th is  con trao t sha ll become vo id  
and a ll money pa id by  the  purchasers sha ll be repaid to  
them  w ith  iu te res t accrued thereupon a t 5 per cent., and 
th a t w ith o u t i t  being necessary fo r  the purchasers to  
take  any lega l action  fo r  the  recovery o f th is  money- 
The bu ilders w i l l  hand to  the  purchasers the  guarantee 
o f a bank, who w i l l  undertake to  repay th is  money in  
the  event o f its  becoming due as stated above. Exoept 
on ly  in  the event o f France becoming engaged in  a 
European w ar, then  the  above l im it  o f e igh t months 
sha ll be extended equal to  the du ra tion  o f the said war, 
b u t in  no case to  exceed eighteen m onths in  a ll.

3. In  consequence o f a lte ra tions in  the  design o f the 
vessel the parties subsequently agreed th a t the  30 th Jan.
1915 should be substitu ted  fo r  the 30 th  Oot. 1914 as 
the  date by  w h ich  the vessel was to  bo completed ready 
fo r  t r ia l.

4. The vessel was in  course o f construction  when on 
the  2nd A ug. , 1914 France became engaged in  a 
European w ar. France has ever since continued to  be 
so engaged.

5. The bu ilders were prevented by unpreventable 
causes beyond th e ir  con tro l, w ith in  the  meaning of 
clause 5, fro m  com pleting the  vessel ready fo r t r ia l  by 
the  30 th  Jan. 1915, and have ever since been prevented 
by  the  same causes.

6. I t  was contended fo r  the  bu ilders (a) th a t tbe 
eighteen m onths exp ired on the  30 th  J u ly  1916, and 
(5) th a t upon such exp ira tion  the con trao t became 
vo id  and a t an end except fo r  the repaym ent to  the  p u r
chasers o f the moneys pa id b y  them  under clause 3 of 
the  con trao t. I t  was contended fo r the purchasers as 
to  (a) th a t the  several periods lim ite d  b y  clause 12, 
inc lud ing  the period o f eighteen m onths, d id  no t begin 
to  ru n  u n t i l  the  bu ilders were in  de fau lt, and, the 
bu ilders n o t ye t hav ing  been in  de fau lt the  eighteen 
months have no t begun to  ru n , and as to  (6) th a t in  any 
case the  con trao t does no t beoome vo id  a t the  exp ira tion  
o f the period lim ite d , b u t is  voidable a t the  op tion  oC 
the  purchasers, who continue to  be en title d  to  require 
the bu ilders to  perform  i t  w itb in  the con trao t tim e  as 
extended b y  the  operation o f the causes specified >n 
clause 5 o f the  contraot.

7. Subject to  the  opinion of the  court, I  decide and 
aw ard as to  (a) th a t eighteen months m entioned w  
clause 12 of the agreem ent expired on the 3 0th  Ju ly  
1916, and as to  (b) th a t tbe builders in  the events which 
have happened are e n titled  to  tre a t tbe  contract as nu ll 
and void except fo r the  repaym ent w ith  in teres t a t  5 Per 
cent, of a ll moneys already paid to  the builders by tbe 
purchasers, and I  aw ard and d irec t th a t the  purchasers 
shall pay to  the  builders the  builders’ costs of th® 
a rb itra tio n  to  be taxed, and shall also pay  the costs ot 
th is  m y aw ard.

8. The question fo r  the  co u rt is  w hether I  was r ig h t 
in  m y aw ard as to  the  questions (as) and (6) subm itted- 
I f  I  was r ig h t, m y award is  to  stand. I f  I  was wrong 
on bo th  o r e ith e r o f the  questions, I  leave to  the cour 
to  make such order as to  the  cou rt m ay seem ju s t, an
I  also leave to  the cou rt to  deal w ith  the  costa o f tbe 
reference and award.
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Bailliache, J. decided in favour of the defendants. 
The plaintiffs appealed.
Leclc, K .C ., Roche, K .C ., and Simey for the 

appellants.
Sir John Simon, K.C., Barrington- Ward, and 

Jacques Quartier for the respondents.
The following cases were cited during the 

arguments:
Doe v. Bancks, 4 B . &  A d . 401 ;
Roberts v . D avey, 4 B . &  A d . 664 ;
M a tins  v. Freeman, 4 B ing . N . C. 395 ;
Hyde  v . W atts, 12 M . &  W . 254, 268 ;
Hughes v . P alm er, 19 C. B . N . S. 393 ;
Davenport v. The Queen, 37 L .  T . Bap. 727 ; 3 App. 

Cas. 115, 128;
Ja y ’s F u rn ish in g  Company v. B ra n d  and  Co., 112 

L . T. Rep. 458 ; (1915) 1 K . B . 458, 464, 465,466 ; 
Rex v. In h a b ita n ts  o f Stoke Damerel, 7 B . &  C. 563 ; 
Pearse v . M orrice, 2 A d . &  E . 84, 94 ;
Lazarus  v. C a irn  L ine , 17 Com. Cas. 107.

Lord R e a d i n g , C . J.— B y an agreement made 
between the builders and the purchasers of a 
6 l*Pi the builders agreed to construct the ship 
uP°n the terms of an agreement in writing  
executed both in French and in English. A  
question arose as to the effect of the agreement, 
^hich was referred to arbitration, and eventually 
tae umpire gave a decision in the form of a special 
case, which was heard by Bailbache, J., who 
decided against the shipowners and in favour of 
l he shipbuilders. The question before us is 
Whether that decision is correct.

The agreement provided that the purchasers 
"Ould pay when the vessel is completed, including 
atiafaetory tria l trip , the sum of 98,4501. The 

uontract was to be completed upon a date which 
utiginally was fixed as the 30th Oct. 1914; in  
buth, according to the language of clause 5, sho 
as to be completed ready for trial, but jpo point 

urns upon that. Both parties agreed that the 
^ontract is to be treated as i f  i t  said, for the 
Purpose of this case, “ completed for delivery by 
he 30th Oct.” B y another agreement of the 

19K a9 waB e iien ded t0 the 30bh Jan.
^ B y clause 5 the steamer was to be delivered 

this fixed date, which I  now treat as the 
sh n an‘ 1915, “ unless the construction thereof 
hall be delayed by fire, strike or lock-out of 

, °rkmen, or any other unpreventablo cause 
a6y°nd the control of the builders (in which case 

fair proportionate extension of time shall be 
a-r9wad).” B y clause 9 the builders are respon

s e  for all risks to the steamer while in course 
construction and during the tria l down to the 

w h ' O ^  actual delivery. Then by clause 12, 
„hich is the important clause, it  is provided: 
in i ca80 the builders become bankrupt or 

solvent, or shall fail, or be unable to deliver the 
1̂  0a*uer within eight months from the date agreed 
J  thiSjbContract, thereupon this contract shall 
j..?01?10 void.” Then there are words, which are 

t in dispute, the effect of which is that the 
P11'^  hy the purchasers shall then be repaid 

bu u  interest a t 5 per cent., and that the 
uders w ill hand to the purchasers’ bankers a 
j rantee so as to make them secured creditors 

tli Sâ e * °  the return of their money should 
tho avents happen. A t  the end of the clause 
iu is *8 ^'u^ber stipulation: “ Except only 
j ,  the event of France becoming engaged in a 

topean war, then the above lim it of eight

months shall be extended equal to the duration 
of the said war, but in no case to exceed eighteen 
months in all.”

On the part of the builders i t  is contended 
that, France having become engaged in a 
European war, the maximum extension of time 
is eighteen months, and that must be added to 
the 30th Jan. 1915, the date arrived at by the 
supplemental agreement, and that on the 30th 
July 1916 this clause became operative and the 
contract became void i f  the ship had not been 
delivered within the meaning of the words which 
I  have read of clause 12; and that the purchasers 
are then entitled to a return of their money with 
interest, and there is an end of the matter. The 
shipowners, on the other hand, who have con
tracted for the building of a valuable ship, in 
March 1916 say: “ W e claim the ship or 
damages, and you, the builders, are not entitled 
to say that this contract is void, first, because the 
date has not yet arrived inasmuch as there have 
been unpreventable causes beyond your control 
which therefore extend the time beyond the 30th 
Oct., and you must add to that the eighteen 
months at the end of clause 12,” so that, according 
to the shipowners, the date at which the contract 
will become void is after the time has expired 
during which the builders cannot complete the 
building of the ship, with the addition, the war 
having supervened, of eighteen months added. 
They say that because the umpire has found, and 
the finding of fact binds the court, that the 
vessel was in course of construction when the 
war began, and that the builders were prevented 
by unpreventable causes beyond their control 
from completing the vessel by the 30th Jan.
1915.

Upon the shipowners’ first point the question 
is whether “ the date agreed hy this contract,” 
the words used in clause 12, are to be treated as 
the 30th Oct. 1914, or the 30th Jan. 1915 by the 
added agreement, or whether there must be added 
to the period for the completion of the contract 
all the time during which work is suspended by 
unpreventable causes beyond the control of the 
shipbuilders. The umpire decided against the 
shipowners. Bailhache, J. took the same view, 
and I  come to the same conclusion upon this 
point. I  think that tho date agreed by this 
contract is calendar date, and that that means 
tho substituted date of the 30th Jan., and to that 
must be added the eighteen months provided in 
case of war, which brings us to the 30th July
1916. On the 30th July 1916 this clause be
comes operative, and 1 therefore think that the 
decision of the court below was right on this 
point, and that the contention of the shipowners 
is wrong.

I t  is, of course, to be observed in this case that 
the position is very different from what one 
ordinarily finds in these cases between the ship
builder and the shipowner, the contracting party, 
that is, the purchasing party. The real inward
ness of this dispute is that whereas in March 
1913, when the contract was made, only ordinary 
considerations applied, and parties formed their 
own opinion as to the cost of materials and 
labour, and therefore the eventual cost of the 
ship when completed, the war has supervened 
and has made the enormous difference with which 
we are all fam iliar with regard to the value of 
ships, and the builder wishes not to perform the
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contract, so that whatever he has in hand he 
can sell at the enormously enhanced price, if  
there is a ship which he has ready to de
liver. I t  may be that he is in  the difficulty 
that he has not one, and from the builder’s point 
o f. view one can readily understand that that is 
the position, the war having supervened, and he 
cannot deliver it  as has been found. H e  is not in  
default in any way ; ha is simply unable to deliver 
owing to the war, owing to unpraventable causes 
beyond h is. control. The shipowner is not con
tent with getting his money back with 5 per cent, 
interest, because the value of the ship i f  i t  had 
been delivered to him and the value of the con
tract i f  he could get damages for breach of it, 
upon his reading of it, is, of course, a very large 
sum,

P rim a facie, looking at the language of the 
contract, i t  is stipulated that on the happening 
of the event the contract shall become void, and, 
if  so, the shipbuilder would be right, but i t  is 
contended by the purchaser that void means 
voidable at the shipowner’s option. In  support 
of this, reliance is placed by M r. Leek on a 
number of cases of landlord and tenant, in which, 
no doubt, the expression is at times used that 
“ void ” means voidable. W ithout going through 
all the authorities, I  have come to the conclusion 
that “ void ” means void to all intents and purposes 
according to the natural and ordinary meaning 
of the language in every contract where you find 
the word used ; nevertheless you may have a case 
in  which the party who is setting up that the 
contract is void is relying or has to rely upon his 
own default or wrong in order to bring the clause 
into operation. I f  that is the true position, the 
Result would be that we should have to read this 
contract as i f  i t  enabled a man to do that which 
the English law never permits unless i t  is plain 
by the language of the agreement between the 
parties that i t  is to be permitted— namely, that a 
party shall take advantage of his own wrong or 
default.

The question now is whether we are constrained 
by the circumstances of the case and the applica
tion of this principle to adopt a construction 
which would enable a party to take advantage of 
his own wrong. I  cannot see how in this case 
that would result from affirming the judgment of 
Bailhache, J. I  think that the learned judge was 
right in the view that he took, and that, notwith
standing all the eases to which attention has been 
called, he construed the contract rightly by saying 
that i t  was not a contract which was voidable 
only a t the option of the shipowner, the pur
chaser. In  dealing with the landlord and tenant 
cases in 1838 Coltman, J. says in Malins  v. 
Freeman (Bing. N . C. 399) : “ I t  is so contrary to 
justice that a party should void hia own contract 
by his own wrong that unless constrained we 
should not adopt a construction favourable to 
such a purpose.” I  believe that is the true under
lying principle of these cases in which the word 
“ void ” has been construed as if  it  appeared to 
have the effect of being read as voidable, and that 
you must always read any such clause, unless 
there are clear words to the contrary, subject to 
the condition that the person who is seeking to 
set up the invalidity is not himself in default or 
in the wrong. On that view I  think there is no 
difficulty whatever in this case, and I  think that 
the appeal fails and must be dismissed.

P ic k f o k d , L .J .— I  agree, and I  have nothing 
to add.

Sc b u t t o n , L .J .— On the first point I  agree. 
On the second point I  think that clause 12 and 
all other clauses are to be read subject to an 
overriding condition or proviso that the party 
shall not take advantage of his own wrong, and 
therefore is estopped from alleging invalidity of 
which his own breach of contract is the cause. 
In  this case the shipbuilders are unable to deliver 
the steamer in the contract time and are not in 
default. They can therefore allege that the
contract is void. , , 7. . ,Appeal dismissed.

Solicitors for the appellants, W illiam  A . Crump 
and Son.

Solicitors for the respondents, Colder, Woods, 
and Pethick.

March 29, 30, and A pril 26, 1917.
(Before Lord C o zens -H a k d y , M .R ., W a s 

h in g t o n  and Sc e c t t o n , L .JJ .)
I n v e e k ip  St e a m s h ip  Co m p a n y  L im it e d  v. 

B u n g e  a n d  Co. (a)
A P P E A L  E E O M  T H E  K IN G ’S B E N C H  D IV IS IO N .

Charter-party —  Demurrage— Detention after lay 
days —  “ Reasonable time ” —  Unreasonable delay 
— Damages of unliquidated amount or demurrage 
at fixed rate.

Where a charter-party declared that i f  the ship to 
which it related were detained for loading longer 
than a stated period the charterers were to pay 
demurrage at a fixed rate, provided that such 
detention should occur by default of the charterers 
or their agents, it  was held that a detention which 
occurred after the specified lay days did not consti
tute a breach of contract not covered by the special 
provision as to demurrage payable for the same 
and therefore giving rise to a claim for damages of 
an unliquidated amount, but that demurrage at the 
rate fixed by the charter-party applied to the deten
tion which actually took place.

Western Steamship Company Lim ited v. Amaral, 
Sutherland, and Co. Lim ited (12 Asp. Mar- 
Law Cas. 358; 109 L. T . Rep. 217; (1913) 3 
K . B. 366) considered.

Decision of Sanlcey, J . (infra) affirmed.
T h e  facts of the case as found by Sankey, J. are 
fu lly  stated in  the judgment whioh was delivered 
by the learned judge on the 9th Nov. 1916, on 
which date the action came on for tria l before his 
Lordship sitting without a jury in  the Commercial 
Court.

A . Adair Roche, K .C . and R. A . Wright for the 
plaintiffs.— I t  was an implied term of the charter- 
party that the defendants should not be allowed 
to keep the vessel on demurrage a t the specified 
demurrage rate for more than a reasonable time- 
See

Carver’s C arriage by Sea, 5 th  ed it., seot. 609.

The question for decision in this case is whether 
the plaintiffs are entitled to recover damages for 
the detention of th8 vessel from the 17th Sept- 
until she was loaded on the 29th Sept. A  reason ed)
ed) Boported by T . W . M oksan  and E. A. So batchlby , E sq1»" 

Barriaters-at-Law.
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able time had elapsed on the 17th Sept. Where 
the days on demurrage are not lim ited by contract 
they w ill be lim ited by law to what is reasonable 
JD the circumstances, as circumstances may 
happen to exist or emerge: (see per Lord  
Trayner in the Scottish case of L illy  and Co.

Stevenson and Co., 32 Sc. L . Rep. 212; 
2 Sc. L . T . 434; 22 R . 278, 286). This view of 
the law was adopted by Bray, J. in  Wilson and 
Coventry v. Otto Thoresen’s L im e  (11 Asp. Mar. 
Law Cas. 491; 103 L . T . Rep. 112; (1910) 2 
A . B. 405, 408). As a reasonable time had been 
Exceeded in this case, the plaintiffs were entitled 
to claim for the damage actually suffered. This 
®a.ae is distinguishable from Western Steamship 
Company y. Amaral, Sutherland, and Co. (12 Asp. 
i la r . Law Cas. 358; 109 L . T. Rep. 217 ; (1913) 
? K . B . 366). Moreover, Bray, J .’s ^decision 

that case was discharged by the Court of 
Appeal. Hence the particular point involved in 
this case is still open. See also

A rd a n  Steamship Company v . Andrew W eir and  Co., 
10 A sp. M a r. Law  Cas. 1 3 5 ; 93 L . T . Rep. 559 ; 
(1905) A . C. 501.

Ahere a reasonable time has been exceeded there 
18 no obligation on the ship to wait for cargo : 

Dirnech V .  C orle tt, 1858,12  Moo. P. C. 199, 231.

, C. C. Lech, K .C . and Theobald Mathew  for the 
defendants.— Looking at the charter-party, there 
j8 no such implied term as that contended for by 
the plaintiffs. Stipulations for demurrage may 
be either exhaustive or partial. See

Soru tton on C harter-parties and B ills  o f Lad ing , 
7 th  ed it., p. 283.

The learned author there says that, after the 
lapse of a reasonable time, the shipowner can 
take the ship away, but if  he allows her to stay 
°n he can only claim demurrage at the agreed 
tate. Lord Trayner’s observations in L illy  and 
Co. v. Stevenson and Co. (ubi sup.) were obiter 
and are not binding. Ardan Steamship Company 
T;■ -Andrew W eir and Co. (10 Asp. Mar. Law Cas.

; 93 L . T . Rep. 559; (1905) A. 0 . 501) has 
ho application on the point arising in this case, 
.he point is concluded in my favour by the deci

sion in Western Steamship Company v. Amaral,
I  nfierland, and Co. (12 Asp. Mar. Law Cas. 358; 
thO L .T . Rep. 217 ; (1913) 3 K . B. 366). The defen
dants rely on their legal rights under the charter- 
party which could not be affected by the fact that
he plaintiffs wrote the letter giving the defen

dants notice that after the 17th Sept, they would 
jaim 2001. per day as damages for the detention 
* the vessel. Moreover, the plaintiffs had failed 

in Tjove that a reasonable time had been exceeded
II the loading of the vessel..

-8. A. Wright in reply.
Aou. 9, 1916. —  S a n k e y , J. —■ I  should have 

Preferred to reserve my judgment in, this 
ase, were i t  not for the fact that I  am 

f*brel or less bound to give the judgment 
th" h  ̂ am about to give. The plaintiffs in 
j . 18 case are the InvQikip Steamship Company 

'waited, and the defendants are Messrs. Bunge 
j? "  Co. By a charter-party dated the 16th July  
t o the plaintiffs agreed to let their steamship 
0^Verhip to the defendants for the purpose of 
parrying a cargo of grain from Galveston or Key  

t  to a safe port in the Mediterranean, not 
of the west coast, of Ita ly  and excluding

Africa. The charter-party contained a clause as
to demurrage aB follows .-

Steamer to  be loaded according to  be rth  term s, w ith  
custom ary b e rth  dispatch, and i f  detained longer than  
five  days, Sundays and ho lidays excepted, charterers to  
pay demurrage a t the irate o f fourpence B r it is h  s te rling , 
o r its  equivalent, per ne t reg is te r ton  per day, or pro  
raid, payable day b y  day, provided snoh detention sha ll 
oeonr b y  d e fau lt o f charterers or th e ir  agents.

A  further clause provided as follows :
T im e fo r  load ing, i f  required b y  charterers, no t to  

commence before the 25th A ug. 1915.
The sum of 4d. per ton of the net registered 

tonnage works out at 461. 15s. 4d. per day. The 
Inverhip duly proceeded to Galveston, but before 
she arrived there the shipping apparatus at 
Galveston had been partially destroyed by a tidal 
wave. Tne vessel was intercepted, and, instead 
of going to Galveston, she went to Newport 
News, arriving there on the 18th Aug. Sbe 
began almost immediately to get ready, and it  is 
agreed that her lay days under the charter-party 
began on the 25th Aug., ended on the 31st Aug., 
and on the 1st Sept, demurrage would begin to 
run. From the 1st Sept, to the 17th Sept, 
demurrage was duly tendered to and accepted by 
the master of the vessel.

B u t the owners of the vessel then said;
Th is  vessel has a lready been a reasonable tim o  on 

demurrage ; the  demurrage ra te  is  on ly  461. 15s. 4d. per 
day, and we do no t in tend  to  aocept th a t sum any 
longer.

The defendants tendered the demurrage, which 
was placed in  a bank, and amounts altogether to 
about 500Z. or 600Z., and this has been brought 
into court by the defendants.

On the 17th Sept, the plaintiffs wrote through 
their solicitors as follows:

W e have seen ou r c lien ts  w ith  reference to  yon r le tte r. 
O ur ins truc tions  are th a t several o ther steamers w hich 
a rrived  a t N ew port News a fte r the  In ve rh ip  have 
obtained berths, have been loaded, and sailed. I t  is  no t 
beoanse no b e rth  is  ava ilab le  th a t she is  kep t w a iting , 
b u t because the cargo is  no t ready to  ship. In  these 
oircumstances wo are ins truc ted  to  g ive you notice th a t 
our c lien ts  contend th a t the vessel is no longer on 
demurrage, and th a t as from  th is  date the y  w i l l  c la im  
damages fo r  detention, w h ich  they estim ate a t 2001. 
per day. They have therefore ins truc ted  the  m aster 
no t to  aocept any fu r th e r  paym ent o f demurrage. I f  
you are no t prepared to  accept th is , our ins truc tions 
are to  ge t the  question decided.

That was the position contended for by the 
plaintiffs.

The defendants replied as follows :
W e m ust p ro tes t against the course w h ich  the  owners 

threa ten  to  adopt, and m ust re fe r them  to  the charter- 
p a rty  w h ich  defines the  r ig h ts  o f the  parties.

The position contended for by the defendants 
was that they were entitled to have the vessel on 
demurrage rates. They paid the amount into the 
bank.

The plaintiffs insisted that demurrage had 
come to an end, and that they were entitled to 
200Z, per day as damages. The defendants said 
that all they were liable for was the demurrage 
at 46Z. 15s. 4cZ. per day. The Inverhip had been 
lying in the stream, and on the 24th Sept, she 
was moored to a berth and a coal shoot was used 
to- load her. She was only able to load a few 
tons, and on the following day, receiving no 
cargo, was again anchored out in the stream.
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On the 27th Sept, she was ordered to pier No. 8, 
and this time the loading was continuous, bo that 
by Wednesday, the 29th Sept., all the cargo was 
on board, and later the ship was put out into the 
stream waiting a berth for bunkers and the steve
dores to finish trimming the ship.

Two questions call for my decision :
(1) Was the vessel kept an unreasonable time ?

(2) I f  she was kept an unreasonable time, is the 
plaintiffs’ contention that they are entitled to be 
paid 200Z. with respect to each day after a reason
able tim e has expired correct, or is the defen
dants’ contention that they are only liable to pay 
46Z. 15*. 44. per day correct F 
_ Now, with regard to the first of these conten

tions. The plaintiffs alleged that every day after 
the 17th Sept, was a day for unreasonable time.
I  w ill therefore consider whether the plaintiffs 
were right in saying that the reasonable time 
expired on the 17th Sept.

The defendants say : (1) That owing to a tidal 
wave which destroyed the shipping apparatus at 
Galvoston, a great excess of vessels went to 
Newport News, and, as a result, there was a great 
congestion of shipping there. (2) The grain 
which was to load the vessels had to be diverted 
from Galveston to Newport News, and there is 
only a single railway company taking grain there. 
Consequently, there was delay in getting grain 
to the port. (3) The number of appliances at 
Newport News was not large, and on the 4th or 
5th Sept, one of the grain elevators was burned 
down. These three facts: (1) Congestion of 
shipping; (2) necessity of diverting the traffic; 
and (3) destruction of one of the grain 
elevators, according to the defendants, so 
delayed things that it  was unreasonable to expect 
to load by the 17th Sept. The defendants say, 
further, that they did in fact load within a reason- 
aide time. D id  they F I  notice that a table of 
shipping put in by the plaintiffs gives a consider
able number of ships, about th irty, which had to 
go to Newport News, under similar circumstances.
I I  seems to me that every ship with two exceptions, 
the Inverkip  and the Ampleforth, got away in 
much quicker time. B ut M r. Leek has pointed 
out, and rightly, that that is not a very accurate 
guide, because I  do not know the circumstances 
under which these ships went into Newport News. 
I  do not, however, attach much,importance to this, 
and I  propose to rely on the evidence of the master, 
taken on commission. M r. Roche said we have 
allowed for all these th ings: (1) Congestion of 
shipping; (2) diversion of traffic; and (3) the 
burning of the elevator; but, allowing for all 
these factors, a reasonable time had expired on 
the 17th Sept.

On this point I  find that a reasonable time had 
elapsed on the 17th Sept. I  have now to consider 
the rights of the parties in view of my finding 
that a reasonable time for keeping the steamer on 
demurrage sxpired on the 17th Sept. Tor the 
plaintiffs i t  is said in effect that when.a, chartered 
vessel arrives at her loading port, and has duly 
given notice of readiness, three periods have to be 
looked a t; (1) The lay days, during the currency 
of which no payments are due from the charterer 
to the shipowner. (2) The demurrage days, which 
may be a fixed number of days, or the charter- 
party may provide an agreed rate of demurrage, 
without specifying any number of days, and in 
tne latter case all the circumstances have to be

taken into account to ascertain what is a reason
able number of days for demurrage. (3) I f  the 
fixed or the reasonable number of days is exceeded 
there has then to be considered and ascertained 
the amount of that excess, and for the detention 
during the extra period the court, in  default of 
agreement between the parties, has to determine 
what is payable.

In  this case demurrage a t the rate of 461.15*. 44. 
per day up to the 17 th  Sept, has been paid, 
and no question arises as to that, but after the 
17th Sept, the plaintiffs claimed to be entitled to 
be paid 200Z. per day as damages for the deten
tion of the vessel. On the other hand, the defen
dants say that in each case the court must have 
regard to the charter-party, which by the clause 
as to demurrage may be exhaustive on the subject. 
A  charter-party in dealing with demurrage may 
do one of three things : (1) I t  may provide for a 
fixed number of days for demurrage. Thus, 
assuming that under the charter-party there are 
five lay days and five days for demurrage, and, 
instead of taking ten days for loading, the vessel 
takes eleven days, the shipowner w ill be entitled 
on the eleventh day to damages for detention.
(2) The charter-party may provide that there 
shall be so many lay days and a reasonable 
number of demurrage days. In  such a case, in 
default of agreement, i t  is for the court to say 
what [s a reasonable number of days, and then 
all days in  excess of that number w ill be deten
tion days. (3) The charter-party may not fix the 
number of demurrage days, nor provide that 
there shall be a reasonable number of demurrage 
days, but merely says that a certain rate shall be 
paid for demurrage.

In  this case I  think the defendants’ contention 
is correct, and I  have to see whether under 
this charter-party the parties have provided 
exhaustively for the question of demurrage. The 
material provision of the charter-party is :

Steamer to be loaded according to berth term*, 
with enstomary berth dispatch, and if detained longer 
than five days, Sundays and holidays exoepted, char
terers to pay demurrage at the rate of fonrpence British 
sterling', or its equivalent, per net register ton per day< 
or 'pro ratS., payable day by day. provided such deten
tion shall occur by default of charterers or their 
agents.

This clause does not fix a particular number of 
days for demurrage, nor does it  say that there 
shall be a reasonable number of days f ° r 
demurrage, leaving it  to the court to decide what 
is a reasonable number of days. I t  appears to be 
exhaustive. I t  Bays that for every day the vessel 
is detained— I  do not use this word in a technical 
sense— the sum of 4d. per net register ton shall 
be payable day by day.

I t  seems to me that upon this point I  am really 
concluded by the judgment of Bray, J. >n 
Western Steamship Company v. Amaral, Suther
land, and Co. (12 Asp. Mar. Law Cas. 358; 109 
L . T. Rep. 217; (1913) 3 K . B. 3G6), which 
I  think is a decision in  p ari materid. In  hm 
judgm ent. in that case Bray, J. said (191"'
3 K . B., at p. 369): “ The question of law which 
I  have to decide in this case is substantially 
whether the contention in par. 4 of the defence 18 
well founded, that contention being that no pr0" 
vision, either express or implied, was contained in 
either of the charter-parties that the agreed rate
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of demurrage should only apply to a reasonable 
number of days over and above the lay days in  
each ease.” And a little  further on he said this : 
“ In  this case the steamer was detained for a con
siderable number of days. Under those circum
stances what was to be done ? The answer is, ‘ I f  
Jpnger ̂  detained, consignees to pay demurrage.’ 
I  here is no lim itation upon those words in  the 
document. W hy, then, should I  put any lim ita
tion upon them ? The lim itation which in sub
stance M r. Leek asks me to put is, * i f  rightfu lly  
detained.’ I  have no right to put in that word 
rightfu lly ,’ and,_ apart from authority, I  

should have no hesitation in coming to the con
clusion that, ‘ i f  longer detained ’ means if  
detained whether rightfu lly or wrongfully. So 
long as the steamer is in fact detained, the agreed 
rate of demurrage is what the charterer has to 
pay.”

In  this case the plaintiffs ask me to read into 
the charter-party a stipulation, not that 4d, 
P®r  net register ton shall be paid in respect 
of each day over the number of lay days, but 
that a oertain amount shall be paid for a certain 
number of days, and that, thereafter, a sum to be 
agreed upon between the parties, or, in default 
of agreement, to be fixed by the court, of a 
different amount shall be paid.

In  my opinion, the parties have in this case 
agreed that one and the same rate, namely, 4d. 
Per net register ton per day shall be paid 
however long the ship is detained. I  do not 
hiean that the ship can be detained for ever; 
I  mean while she is detained for the pur
pose for which she has gone to the port, in 
this case to load grain. I t  is open to the ship- 
tim 1618 away aH er a reasonable

The case of Western Steamship Company v. 
Amaral, Sutherland, and Co. (12 Asp. M ar. Law  
Cas 358; 109 L . T . Rep. 217; (1913) 3 K . B. 
oob), which was decided by Bray, J. as a 
preliminary point of law, went to the Court 
of Appeal, and that court, without expressing 
any opinion as to the correctness or other
wise of Bray, J .’s judgment, considered that 
rhe facts should be gone into, and accordingly a 
hew tria l was ordered. Subsequently the parties 
came to terms, so there has been no decision of 
the Court of Appeal upon the question. I  have, 
however, to notice two cases which were cited on 
behalf of the plaintiff. The first of these 
o, Ik 0 Scottish case of L illy  and Co. v. 
oteuenson. and Co. (22 Rettie, 278, 286), in which 
“ uu ĉ ° !um ° f  Lord Trayner’s was relied upon : 

Where the days on demurrage are not limited 
by contract, they w ill be lim ited by law to what 
is reasonable in the circumstances, as circum
stances may exist or emerge.” That observation 
18 in favour of the plaintiffs’ contention, but with 
1'cgard to i t  I  may remark, first, that i t  was obiter, 
and, secondly, that, although I  should naturally 
ireat everything Lord Trayner said with the 
greatest possible respect, I  am not bound to 
adopt his view, nor, indeed, am I  bound to follow 
che decision of Bray, J. in  Western Steamship 
compare?/ v. Amaral, Sutherland, and Co. (ubi sup.).
4 he other case to which I  was referred was 
Ardan Steamship Company v. Andrew Weir 
“nd Co. (10 Asp. Mar. Law Cas. 135; 93 L . T. 
pop. 559; (1905) A . C. 501), but i t  seems to me 
10 have no application to the present case. 

V ol. X IV . ,  JST. S.

[There the shipowners claimed damages for the 
detention of the vessel owing to delay in providing 
the cargo. The charter-party contained a clause 
which provided that delay caused by riots, strikes,
&o., or any other accidents or causes beyond the 
control of the charterers should be excepted. The 
gist of the case was the charterers’ neglect to 
supply a cargo. The House of Lords, reversing 
the decision of the Court of Session, held that the 
chartererers were liable, and the ground of their 
decision was that i t  was the charterers’ primary  
duty to furnish the stipulated cargo, there being 
nothing in the charter-party to qualify that 
obligation.

I  have also been referred to two text-books 
which, owing to their general use in  the Profession, 
may be taken as authoritative. The two books 
are Carver’s Carriage by Sea and Scrutton’s 
Charter-parties and Bills of Lading. In  Carver’s 
Carriage by Sea, sect. 609, it is said th a t : 
“ Charter-parties frequently stipulate for a rate of 
demurrage to be paid* in case the ship is detained 
beyond the agreed or proper time without 
stipulating for any particular number of extra 
days to be allowed by the shipowner. In  such 
cases the true view seems to be that the 
charterers are entitled to keep the ship on 
demurrage for a reasonable time.”

From that passage the inference is drawn that 
after a reasonable time damages for detention are 
due, and that again is in favour of the plaintiffs’ 
contention. On the other hand, it  is said in  
Scrutton, L  J .’s book (7th edit., p. 283): “ Stipu
lations for demurrage may be (1) exhaustive ; as 
‘ ten days for loading and demurrage at 201. per 
diem afterwards,’ which covers all delay. 
On such a provision the shipowner cannot say that 
the provision for 201. a day demurrage only 
applies to a reasonable time, after the lapse of 
which he can claim damages for detention. 
A fter the lapse of a reasonable time he may 
take his ship away, but i f  he allows her to 
stay on he can only claim the agreed rate of de
murrage.”

That last sentence brings me to the last point 
of my judgment. A t  first I  thought i t  might, be 
said that there was a fresh contract for 2001. to 
be payable day by day as from the 17th Sept., but 
I  am satisfied that is not so. The plaintiffs wrote 
saying that they intended to insist upon their 
right to charge 2001. per day after the 17th Sept. 
B u t the defendants then took up the position 
that they were going to insist on their right to 
pay 461. 15s. 4d. a day. In  these circumstances 
the notice given by the plaintiffs, which has been 
relied upon by them, does not, in my opinion, 
advance matters. The parties must be relegated 
to their legal rights. I  have come to the conclu
sion that I  ought to decide in favour of the 
defendants’ contention.

From that decision the plaintiffs now ap
pealed.

Boche, K .G . and R. A. Wright for the 
appellants.

Lech, K .C . and Theobald Mathew  for the 
respondents,

Boche, K .C . replied.
The arguments adduoed in the court below were 

repeated, and the authorities there cited were 
again referred to. Cur.adv.vult.

Q
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A p ril 26.— The following written judgments 
were delivered:—

W a r r in g t o n , L .J .— The question in this case 
is whether the plaintiffs (shipowners) are entitled 
to recover from the defendants (the charterers of 
one of the plaintiffs’ vessels), in respect of the 
detention of that ship, damages of an unliquidated 
amount, or demurrage at the rate per ton per day 
fixed by the charter-party. The learned judge in 
the court below, Sankey, J., has accepted the 
defendants' view and awarded the agreed rate. 
T M b is very much less than the plaintiffs claim 
to be entitled to on the other footing, and they 
appeal to this court.

The learned judge was of opinion that the 
detention was for a period longer than was in his 
opinion reasonable, but that, notwithstanding this 
fact, the clause providing for the payment of the 
rate per ton per day was wide enough to cover the 
detention which had occurred ; and that even if  
the shipowners might properly have withdrawn 
the ship they did not do so, and therefore must 
accept what the contract allows them. In  so 
deciding, the learned judge was following the 
decision of Bray, J. in Western Steamship Com
pany Limited  v. Amaral, Sutherland, and Co. 
Limited {uhi sup.).

I  th in k  the case is s im p ly one o f construction. 
Does the provision as to  demurrage payable fo r  
detention a fte r the fixed lay  days apply to  the 
detention which actua lly  took place ; o r does Buch 
detention constitu te  a breach o f con tract no t 
covered by the special provision, and therefore 
g iv ing  rise to  a c la im  fo r  damages a t large ?

The charter-party is dated the 19th July 1915. 
I t  provided that the ship was to proceed to New  
Orleans or Galveston and there to load from the 
charterers or their agents a fu ll and complete 
cargo of wheat or Indian corn and (or) rye. I t  
contained the following stipulation, on which the 
question turns : “ Steamer to be loaded according 
to berth terms, with customary berth dispatch, 
and if detained longer than five days, Sundays 
and holidays excepted, charterers to pay demur
rage at the rate of fourpence (Id.) British sterling, 
or its equivalent, per net register ton per day, or 
pro raid, payable day by day, provided such deten
tion shall occur by default of charterers or their 
agents.” I t  is also provided that Ihe time for 
loading, if  required by the charterers, should 
not commence before the 25th Aug. 1915, 
and that in  certain events the charterers should 
have the option of cancelling the charter at noon 
on the 15th Sept.

A fter the date of the charter-party, about the 
16th or 18th Aug., the port of Galveston was 
wrecked by a tidal wave. Much shipping, including 
the ship the subject of the present charter-party, 
was in . consequence diverted to Newport News, 
and great difficulty, owing to the pressure of ship
ping, defective transport arrangements, and the 
destruction by fire of one of the elevators at 
Newport News, was experienced in loading and 
dispatching ships at and from that port. In  fact 
the ship arrived at Newport News on the 18th 
Aug., and five lay days began on the 25th and 
ended on the 31st Aug. No substantial work was 
done in the matter of loading until the 27th Sept. ; 
i t  was completed on the 29th, and the ship sailed 
on the 31st.

On the 17th Sept, the shipowners gave notice 
that as from that day they claimed damages for

detention, estimated at 200?. a day, and had 
instructed the master not to accept any further 
payment of demurrage. Demurrage up to the 
16th Sept, was paid at the fixed rate, and 
it  was tendered afterwards, but was not ac
cepted.

There was evidence that the delay was occa
sioned by the defendants’ failure to provide a 
cargo, in this sense, that, owing to the cüange of 
ports and the other circumstances I  have men
tioned, i t  was impossible to obtain a cargo at 
Newport News for the ship, A  new cargo had to 
be obtained elsewhere, and was not ready so as to 
enable the ship to be loaded earlier than the 
actual time.

I t  was contended that on the true construction 
of the charter-party the clause I  have road is 
confined to mere delays in loading and does not 
extend to cover detention occasioned by failure to 
provide a cargo. Reliance was placed on the case 
of Ardan Steamship Company v. Andrew W eir and 
Co. (uhi sup.) as establishing that the obligation 
to load in accordance with the charter-party and 
the obligation to provide a, cargo are separate and 
distinct obligations, and I  accept that view. But 
I  cannot hold that in the present case the 
provision for demurrage is confined to delay in 
loading.

The demurrage becomes payable only in case 
of default by the charterers. There are no words 
lim iting that default as the plaintiffs contend it  
should be limited. 4  And I  can find nothing in the 
contract sufficient to introduce such a limitation. 
I t  is true that the clause begins with the words : 
“ Steamer to be „-loaded,” &c., but this seems to 
me to do no more than indicate that the detention 
referred to is detention at the port of loading, 
detention at the port of discharge being dealt 
with by a subsequent clause.

I  think the answer to the plaintiffs’ claim is 
that, whether deliberately or by inadvertence, the 
parties have provided that the shipowners shall 
accept compensation at a fixed rate in respect of 
the detention which has in fact oocurred.Jnnd 
therefore they must be content with that.

I  prefer to express no opinion on the question 
whether or not the plaintiffs were entitled to 
withdraw the ship on the 17th Sept, or on any 
other day. That question doss not arise.

The result is that in my opinion the appeal 
fails.

Sc r u tt o n , L .J . —  The Inverkip Steamship 
Company Limited, owners of the steamship 
Inverkip, appeal against a decision of Sankey, J • 
that the Bum paid into court by the defen
dants, BuDge and Co., the charterers of the 
Inverkip, for demurrage at her port of loading is 
sufficient.

The charter, dated the 6th July 19 L5, provided 
that the steamer should call at K ey W est for 
orders for New Orleans or Galveston to load a 
grain cargo : "[Steamer to be loaded according to 
berth terms with customary berth dispatch, and 
if  detained longer than five days, Sundays and 
holidays excepted, charterers to pay demurrage 
at the rate of fourpence (4<J.) British sterling, or 
its equivalent, per net register ton per day, or p t°  
rata, payable day by day, provided such detention 
shall occur by default of charterers or their 
agents.” This was a printed clause, and, from my 
experience, the rate of demurrage (about 471- a 
day) was low for that time.
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By a written clause the steamer was to bo dis
charged at the rate of 500 tons per running day, 
demurrage at the rate of 100Z. per running day. 
“ Tim e for loading, if  required by charterers, not 
to commence before the 25th Aug. 1915.” Option 
of cancelling if  steamer not ready to load by the 
15th Sept, 1915.

dust before the vessel arrived at Key West 
lor orders a tidal wave seriously damaged the 
«hipping facilities at Galveston, and great delay 
was probable at that port, for which the steamer 
would get no demurrage. I t  was accordingly 
ar ranged that the steamer should be ordered to 
Newport News at (id. reduction in freight. She 
arrived there on the 18th Aug., and her lay days 
began on the 25th Aug. The live lay days in the 
demurrage clause expired on the evening of the 
diet Aug,

Unfortunately the same idea had occurred to 
the persons interested in numerous other ships 
going to Galveston, and they also were diverted 
to Newport News. There was great congestion 
° f  the ships in the harbour and of their cargoes 
on the rail to Newport News and on the 5th Sept, 
one of the two elevators in the port was burnt. 
In  the result many ships had long delays. Out 
of a list of thirty-three ships furnished to us, six 
went away in ballast after waiting a.n average of 
twelve days. Some ships which arrived in the 
beginning of September took nearly a month to 
load. The ships, however, which arrived about 
the same time as the Inverlcip were loaded in an 
average of about a fortnight; but the Inverkip 
and the Amplefortli, both chartered by Messrs. 
Bunge, and with cargo to be supplied by the same 
shippers, took over five weeks to load.

I t  is difficult to draw accurate conclusions from  
the list, as i t  does not distinguish between the 
ships originally destined for Newport News and 
those diverted thereto. B u t I  have no doubt on 
the ovidenc8 (1) that there was considerable 
and unusual delay owing to the congestion of 
shipping and railways due to the Galveston 
disaster, so that the “ customary berth dispatch ” 
would be much longer than in normal tim es; (2) 
that the shippers of Messrs. Bunge were in 
default in sending down cargo, perhaps through 
financial weakness.

The charterers paid demurrage daily up to the 
L th  Sept., when the shipowners claimed they 
were not bound to wait any longer, and proposed 
to withdraw t ie  steamer. They were no doubt 
influenced in this by the fact that the rate of 
demurrage was low. The charterers repudiated 
this claim, and proposed to take proceedings in 
■n American courts to detain the steamer. The 
captain waited, but refused to accept the daily 
chartered demurrage, which the charterers paid 
^ to  the bank.

On the 20th Sept, the shipowners issued a w rit 
claiming a declaration that the charterers were not 
notified to keep the ship on demurrage after the 
L t h  Sept., and damages for detention. Towards 
l he end of September the charterers supplied 
°argo, and the Inverkip was loaded by the 29th 
bept. The shipowners then claimed thirteen days’ 
damages for detention at 2001. per day, and the 
charterers paid into court thirteen days’ demur- 
rage at the chartered rate.

Sankey, J. found that the vessel was “ kept an 
Unreasonable time ” by every day after the 17th 
‘“ePt., but, following a decision of Bray, J. in

Western Steamship Company Lim ited  v. Amaral, 
Sutherland, and Co. Limited (ubi sup.), held that 
as the vessel stayed and loaded cargo under the 
charter she could only claim the charter rate of 
demurrage, and the amount paid into court was 
therefore sufficient. H e gave judgment for the 
charterers with costs. The shipowners appeal.

The sum agreed for froight in a charter covers 
the use of the ship for an agreed time for loading 
or discharging known as “ the lay days,” and for 
the voyage. B ut there is almost invariably a 
term in the agreement providing for an additional 
payment known as “ demurrage,” for detention 
beyond the agreed lay days. This is sometimes 
treated as agreed damages for detaining the ship, 
sometimes as an agreed payment for extra lay 
days.

In  my view, the mere fact that the charterer has 
not loaded the ship in the lay days does not entitle 
the shipowner to withdraw the ship from the 
service. And whether tho payment for these 
days after the lay days, on which the ship is 
detained, is treated as agreed liquidated damages 
or as an agreed payment for time which the 
charterer has a right to use at his option, tho 
amount to be paid for these days is fixed by the 
chartor. On the other hand, i t  is obvious that 
the charterer is not entitled to keep the ship on 
demurrage “ for ever.” W hat is the time when 
he may treat his obligation to stay as removed 
and sail away ?

Counsel for the shipowners said that this 
time came when a reasonable time had elapsed. 
Asked, “ A  reasonable time for wbat P ” they had 
some difficulty in  answering. Take a charter 
“ to load with customary steamship dispatch,” 
which, under the decision in Hulthen v. Stewart 
and Co. (9 Asp. Mar. Law Gas. 403; 88 L . T. 
Rep. 792; (1903) A . C. 389), means “ to load 
in a reasonable time, having regard to the 
existing circumstances for a charterer having 
a cargo ready,” or to pay 50Z. a day demur
rage for every day on which the vessel is 
detained beyond the lay days. The reasonable 
time for loading is exhausted by the lay days. 
W hat is the second reasonable time at the end 
of which the ship may leave P H er days on 
demurrage are part of an unreasonable time for 
loading, is the court to determine wbat is a 
reasonable degree of unreasonableness ?

In  my view, the test of reasonable time is not 
one that is applicable. To enable the shipowner 
to abandon the charter without the consent of tho 
charterer, I  think the shipowner must show either 
such a failui'e to load as amounts to a repudiation 
or a final refusal to perform the charter, which 
the shipowner may accept as a final breach, and 
depart claiming damages (see Mersey Steel and 
Iron  Company v. Naylor, Benzon, and Co., 51 
L . T. Rep. 637 ; 9 App. Cas. 434, at p. 439), or 
such a commercial frustration of the adventure 
by delay under the doctrine of Jackson v. Union 
M arine Insurance Company (2 M ar. Law Cas.
O. S. 435 ; 31 L. T . Rep. 789; L . Rep. 10 C. 1'. 
125) as puts an end to the contract.

Neither of these positions avails here. The 
charterers were not repudiating the contract, but 
were paying the agreed demurrage under it, and 
were promising and expecting to begin to load 
the ship every day. W hile, as the charter con
templated under the cancelling clause, lay days 
might begin as late as the 14th Sept., and days in
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demurrage after lay days expiring in that ease on 
the 20th Sept., and the ship was in  fact loaded by 
the 29th Sept., I  cannot make any finding of 
commercial frustration of the adventure, the 
delay being provided for by demurrage.

One main argument of the shipowners’ counsel, 
as I  understood it, was, that as the charterer was 
bound to have a cargo ready for loading and had 
not such a cargo, the demurrage provision did 
not apply. This is in my experience an entirely 
novel argument. Ships with twonty lay days 
have frequently loaded no cargo for say twelve 
days because none was there, and either finished 
in  their lay days or in  some demurrage days. 
B u t it  has never been contended or understood to 
be the law that because there was no cargo there 
when the ship was ready to load, the charterer 
had lost the benefit of the demurrage days or lay 
days, and was bound to load in  a reasonable time 
or pay damages for detention. I t  would often 
be greatly to the disadvantage of the ship that 
such a view should be taken.

M r. Roche founded this argument on the case 
of Ardan Steamship Company v. Andrew Weir 
and Co. (ubi sup.), a Scotch appeal relating to the 
great glut of ships in 1900 at Newcastle (N .S.W .). 
The decision is not very easy to understand, in 
that the noble Lords do not state their Views as 
to the correctness of the two decisions of the 
English Court of Appeal as to the same port 
and glut of ships: (Barque Quilpue Lim ited  v. 
Brown, 9 Asp. M ar. Law  Cas. 596; 90 L . T. Rep. 
765; (1904) 2 K . B . 264; and Jones Lim ited  v. 
Green and Co. (9 Asp. Mar. Law Cas. 600; (1904) 
2 K . B . 275).

Coal is loaded at Newcastle from collieries a 
short distance from the quays and cranes at 
which there was no storing facilities for coal, the 
custom of the port being to load in regular 
colliery turn. In  Barque Quilpue Limited  v. 
Brown (ubi sup.) the charter was to load in 
regular turn from D . Colliery. In  Jones v. Green 
(ubi sup.) i t  was to load' in the usual and 
customary manner from a named colliery as 
ordered by purchasers, who ordered Wallsend 
Colliery. There was great pressure of orders at 
the collieries. The ships were loaded in regular 
colliery turn, hut after very long delay. The 
English Court of Appeal decided each case in  
favour of the charterers.

In  Ardan Steamship Company v. Andrew Weir 
and Co. (ubi sup.) the charter was “ to load in  
the usual and customary manner a fu ll and com
plete cargo of Australian coal as ordered by the 
charterers.” The ship loaded in her turn, but 
after long delay. The House of Lords decided 
in  favour of the ship, and Lord Halsbury said 
that delay in loading was one thing, failure to 
provide a cargo and load another, and the ship 
was given damages for detention (there being 
no demurrage days in  the charter), her loading 
time being calculated not from her getting 
a berth in regular colliery turn, but from her 
arrival.

I ,  like Sankey, J., am unable to see the bearing 
of this decision On the present case. Here the 
cargo had to be provided at the port on the 25th 
A u g .; the lay days have been calculated from that 
day, and demurrage paid according to charter 
terms. I f  there was a breach in not having cargo 
ready on the 25th Aug., the only consequence is 
detention of the ship, and the damages for that

which is the same detention, however i t  arises, are 
agreed in the charter and have been paid. The 
truth  is the shipowners have made a bad bargain 
as to demurrage rate in  loading, emphasised by 
their having secured an agreement for a much 
higher demurrage rate for discharging and are 
anxious to get out of it. I  can see no valid, 
legal, or business reasons for helping them to 
do so.

As to the authorities cited, Lord Trayner’s 
dictum in L illy  and Co. v. Stevenson and Co. (22 
R . 278; 2 Sc. L . Rep. 212; 2 Sc. L . T . Rep. 434) 
was not necessary for the decision of the case, 
the facts of which were nothing like the present 
case, and turned on the somewhat unusual appli
cation of excepted perils to the demurrage period. 
For the reasons already stated I  cannot a g r e e  With 
it  or with the late M r. Carver’s approval of it.

So far as Bray, J .’s decision in Witeon and 
Coventry v. Otto Thoresen’s L in ie (ubi sup.) 
follows these dicta in allowing the ship to sail at 
“ a reasonable time after the expiration of the lay 
days,” I  cannot agree With it, and, indeed, the 
learned judge fixed his “ reasonable time ” partly 
by the future engagements of the ship, which is 
a little  puzzling. The decision negatives the 
right of the ship to sail at the expiration Of the 
lay days when there is a provision for demurrage, 
and in this I  agree.

In  Western Steamship Company Lim ited  v. 
Am aral, Sutherland, and Co. Lim ited (ubi sup.) 
Bray, J. explained his decision in Wtlson and 
Coventry v. Otto Thoresen’s Linie (ubi sup.), and 
held that where the ship stayed and loaded she 
could only claim the charter-party rate of de
murrage. This was followed and adopted by 
Sankey, J. in the present case, and in  this I  
agree, though on the facts of this case I  think  
the result would have been the same had she 
left. She could not have obtained damages for 
detention.

The judgment appealed from was, in my 
opinion, correct in result, and the appeal must be 
dismissed with costs.

Lord C ozens-H a r d y , M .R .— I  agree.
Appeal dismissed.

Solicitors for the appellants, W illiam  A. Crump 
and Son.

Solicitors for the respondents, Thomas Cooper 
and Co.

HIGH COURT OF JUSTICE.

K IN G ’S B E N C H  D IV IS IO N .
Dec. 1, 5, and 6, 1916.

(Before B r a y , J.)
B r o k e n  H i l l  P r o p r ie t a r y  C o m p a n y  «• 

P. & O. St e a m  N a v ig a t io n  C o m p a n y . (<*)
B ill of lading— Exception clause—Liberty to carry 

by any steamer— Right to overcarry and tranship 
— Goods carried by mail steamer— Steamer calling 
at port of destination— Cargo not discharged 
Cargo carried to next port— Transhipment of cargo 
— Loss of part of cargo—Loss by excepted risk ■ 
Liability.

A bill of lading contained a clause exempting the
(a) Reported by T. W , H oksau , Esq., Barrister-si-LaW .
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defendants from liability for the act of Ood, the 
King's enemies, and all perils, dangers, and 
accidents of the seas and navigation of what kind 
soever, and accidents, loss, damage, delay, or 
detention arising out of the employment of the 
defendant company's vessels in  connection with 
the carriage of H is Majesty’s mails, or loss, 
delays, or any other consequences dye to riots or 
commotion, transhipment, warehousing, or to ships 
not having room at port of transhipment. ' There 
was another clause in the bill of lading as 
follows: “ The company are to be at liberty to 
carry the said goods to their port of destination 
by the above or other steamer or steamers, ship or 
ships, either belonging to the company or to other 
persons proceeding either directly or indirectly to 
such port, and in  so doing to carry the goods 
beyond their port of destination and to tranship 
or land and store the goods, either on shore or 
afloat, and reship and forward the same at com
pany’s expense, but at merchant's risk."

The plaintiffs shipped at S., on board the defendants' 
mail steamer M ,, a quantity of lead for delivery at 
C. under the bill of lading referred to. On the 
arrival of the mail steamer at C. there were riots 
at that port, which seriously interfered with the 
discharge of cargo. In  conseguence of these diffi
culties the steamer left the port without having 
discharged the plaintiffs’ lead, and carried it on to
B., where it was transhipped to the N .  On the 
way back to C. this vessel (the N .)  was stranded 
and part of the cargo was lost.

Beld, that the defendants had liberty to overcarry the 
goods in  the circumstances of the case to B., to 
tranship them, and to send them back to O. ; and 
that it was in course of doing what they were 
entitled to do that the goods were lost by perils of 
the sea, and the defendants were protected from 
liability.

T r ia l  by action in  the  Com m ercia l l is t  by 
-°ray, J . w ith o u t a ju ry .

The plaintiffs, who were the shippers of and the 
holders of the h ill of lading in  respect of 986 

êa<̂  loaded on the defendants’ steam- 
ship Mooltan at Sydney, in  accordance with a b ill 
° f  lading dated the 12th M ay 1915, for delivery at 
Colombo.

The plaintiffs claimed, firstly, damages for 
“reach of contract and breaoh of duty in  and 
about the carriage of the said lead ; and, secondly, 
"he repayment of 3511. 4s. 3d. paid under protest 
a® a general average deposit.
,  The b ill of lading contained clauses as 
lollows s

Exceptions and Conditions.— The act o f God, the 
r - ln g’s enemies, res tra in ts  o f princes, and a ll pe rils , 
dangers, and aoeidents o f the  seas and na v ig a tion  o f 

, a t k in d  soever, and loss, damage, delay, o r detention 
aris ing  ou t o f o r consequent upon the  em ploym ent of 
he company’s vessel in  or assistance rendered b y  them 
h the  perform ance o f H is  M a je s ty ’s m a il service, o r loss, 
clays, o r any o th e r consequences aris in g  fro m  r io ts  or 

h iv il com m otion or from  transh ipm ent o r warehousing or 
Om shiQg not having room at. nrvrt of transhinmA-nt ara

a ll
to

ships no t having  room a t p o r t o f tra nsh ipm en t are 
excepted. . . . The company are to  be a t lib e r ty  

ca rry  the  said goods to  th e ir  p o r t o f destina tion  by 
above o r o the r steamer o r steamers, Bhip o r ships, 

ith e r belonging to  the  company or to  o ther persons 
Proceeding e ither d ire o tly  o r in d ire o tly  to  such p o rt, and 
da t°  do.in & to  ca rry  the  goods beyond th e ir  p o rt o f 
e A t ln a tion, and to  transh ip  o r land  and store the  goods 

her on shore o r afloat, and reship and fo rw a rd  the

same a t the  com pany’s expense, b u t a t m e rchan t’s 
r is k .

The defendant company had a contract with 
the British Government under which they carried 
the mails from Australia to Brindisi, and the 
Mooltan was one of the vessels employed by them 
in connection with the mail contract. Usually 
this vessel, after calling at Colombo and taking  
on board the mails from Shanghai, would proceed 
straight to Aden and there take on board the 
Indian mails which would have been carried by 
another vessel from Bombay. The Mooltan 
would then proceed to Brindisi. In  A p ril and 
M ay 1915, owing to the vessel which usually 
carried the mail from Bombay to Aden having to 
be docked, the defendant company gave notice to 
the Post master-General and by advertisement 
in  Australia that on the voyage in question the 
Mooltan would call a t Bombay to pick up the 
Indian mails instead of, as usual, proceeding 
straight from Colombo to Aden.

On the 12th M ay 1915 the plaintiffs’ goods were 
stowed in the Mooltan’s hold together with other 
cargo, and the Mooltan sailed from Sydney on 
the 15th May, arriving at Colombo on the 
2nd June, where she picked up the China mails 
which had been carried thence from Shanghai. 
There were at the time riots and civil commo
tions at Colombo which would seriously interfere 
with the labour required to discharge cargo at 
that port. In  consequence of these difficulties, 
the captain thought that i f  the Mooltan remained 
to discharge her cargo at Colombo, she would 
not get to Bombay in the time fixed by the mail 
contract. The result was, that the steamer left 
Colombo with the plaintiffs’ lead on board. A t  
Bombay the lead was transhipped into another 
vessel, the Nubia, and sent back to Colombo. 
On the voyage back this vessel was stranded and 
a quantity of the lead was lost.

MacKinnon, K .C . and It . A. Wright for the 
plaintiffs.— They cited

Sargant and Sons v . E ast A s ia tic  Company, 1915, 
21 Com. Cas. 344 ;

L i l le y  v. Doubleday, 44 L . T . Rep. 814 ; (1881) 7
Q. B. D iv . 510, 511.

Clavell Balter, K .C . and Micklethwait for the 
defendants.— They referred to

H a d ji A l i  Ahbar v. A n g lo -A rab ia n  and  P ersian  
Steam ship Company, 10 A sp. M a r. L a w  Cas. 30 7 ; 
95 L . T . Bep. 6 1 0 ; (1906) 11 Com. Cas. 219.

B e a t , J. [after stating the facts as above].—  
The plaintiffs claim from the defendants damages 
for breach of an agreement to deliver the plain
tiffs’ lead at Colombo by the Mooltan. The 
defendants say that the lead was lost by perils 
of the sea, in reply to which the plaintiffs say 
that the loss occurred on a voyage from Bombay 
to Colombo which was not the voyage contem
plated by the parties to the bill of lading. B y  
way of rejoinder the defendants say that they had 
liberty to carry the lead beyond Colombo and on 
to Bombay if  i t  became reasonably necessary to 
do so, and that in view of the condition of affairs 
in Colombo at the time of the arrival of the 
Mooltan there such circumstances did exist as 
rendered it  reasonably necessary to overcarry 
the plaintiffs’ lead. The defendants further rely 
on the clauses in the h ill of lading exempt
ing them from liability  for any loss, damage,.
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delay, or detention arising out of or consequent 
upon the employment of the ship in connection 
with H is M ajesty’s mail service, and from loss 
arising from riots or civil commotion. The 
important clauses in the b ill of lading in this case 
are, first, the exceptions clause, and then the 
clause by which the “ company are to be at 
liberty to carry the said goods to their port of 
destination by the above or other steamer or 
steamers, ship or ships, either belonging to the 
company or to other persons proceeding either 
directly or indirectly to such port, and in so 
doing to carry the goods beyond their port of 
destination, and to tranship or land and store the 
goods, either on shore or afloat, and reship and 
forward the same at tho company’s expense, but 
at merchant’s risk.”

This clause is difficult to construe, partly 
because Bailhaehe, J. in Sargant and Sons v. East 
Asiatic Company (1915, 21 Com. Gas. 341) placed 
an interpretation upon a clause in precisely the 
same language. I f  I  thought that the decision of 
Bailhaehe J. there covered this case I  should feel 
that I  ought to follow it. I  am not bound to do 
so. B u t i t  is a very good rule that the Com
mercial Court should follow previous decisions of 
a judge sitting in that court. In  Sargant’s case 
(sup.) Bailhaohe, J., after reading the clauses of 
the b ill of lading, which included one in  similar 
terms to the one in this case, said : “ On examina
tion these clauses do not seem to me applicable 
to the circumstances of this case. In  my judg
ment it  is impossible to find in  any of these 
clauses, or in all of them put together, a reserva
tion of the right claimed by the defendants— 
namely, a right to carry goods into their port of 
destination by the original carrying ship, and then 
to refuse to deliver them there to the person 
entitled to demand delivery and who duly makes 
his demand; to carry them away to some other 
and perhaps distant port, and to return them to 
their destination in the shipowners’ good time. 
The clauses relied on appear to provide for the 
case of the carrying steamer failing to put into 
the port of destination, but not for the case of 
refusal to deliver goods at their port of destina
tion when tho original carrying steamer is herself 
actually in  such port for the purpose of delivering 
cargo.”

I t  is undoubtedly a rule of construction that in  
order to construe a particular clause in a docu
ment you must have regard to tho whole docu
ment,“ and for that reason it  may bo that the 
words in one contract have one meaning and in  
another contract have another meaning, owing to 
considerations arising from language in another 
part of a contract. I t  is a further rule, and a 
very important one, that in construing a clause, 
whatever may be the context, you must take into 
consideration the surrounding circumstances as 
known to or contemplated by the parties at the 
time they entered into the contract. That is 
emphasised in a case I  have had to consider— viz., 
Buttcrley Colliery Company v. New Hucknall 
Colliery Company (102 L . T . Hep. 609; (1910) 
App. Cas. 381), where Lord Halsbury said this : 
“ I  think that what was said by Lord Blackburn 
in Wear River Commissioners v. Adamson 
(3 Mar. Law Gas. 0 . S. 521; 37 L . T . Rep, 
543; 2 App. Cas. 743, at p. 763), and quoted 
by Farwell, L  J. in this case, is very relevant 
here, since I  think a great deal of the difficulty

of construction is solved by considering what are 
the facts to which the language is applied. Lord  
Blackburn said: * In  construing a document in 
all cases the object is to see what is the intention 
expressed by the words used. B u t from the 
imperfection of language it  is impossible to know 
what that intention is without inquiring farther 
and seeing what the circumstances were with 
reference to which the words were used, and what 
was the object appearing from those circum
stances which the person using them had in view, 
for the meaning of words varies according to the 
circumstances with rospect to which they were 
used.’ ”

The Mooltan was a mail steamer, and 1 
cannot doubt that that fact was perfectly well 
known to the plaintiffs. There is, moreover, a 
special provision with regard to mail steamships 
in  the contract, which shows that the parties 
contemplated that there might be damage or loss 
from delay or detention arising out of or conse
quent upon the existence of the mail contract, 
and the fact that the vessel was performing 
duties thereunder. Anyone who took that into 
consideration would know that under a mail 
contract there are definite days and times when 
vessels have to be at, or to start from, particular 
ports. H e would know that i f  she called at any 
intermediate port the vessel would not be expected 
to stop an unreasonable or unusual time there, 
and therefore that if  there were obstacles at that 
port at any particular time it  might be necessary 
for the vessel to leave without having discharged 
all her cargo.

I  must consequently construe this clause 
having regard to that fact. Was the clause 
intended to meet such a case as this ? The word* 
used are very wide, and, i f  they are construed 
according to their natural meaning, they 
seem to me quite wide enough to include this 
case. B u t there is no doubt that in  construing 
clauses in bills of lading, which are intended fo1' 
the protection of the shipowner, great care must 
be taken, although general words are used, to see 
whether they are really intended to meet every 
possible case.

The earlier part of the clause gives the defen
dants “ liberty to carry the said goods to their 
port of destination by the above or other steamer 
or steamers, ship or ships, either belonging to the 
company [or to other persons proceeding either 
directly or indirectly to such port.” I  think it  
is conceded that the liberty thus conferred 
applies to every case except where it is sought 
to exercise it  capriciously. The clause then 
proceeds : “ And in so doing”— that is to say, 
carrying the goods— “ to carey the goods beyond 
their port of destination.”

I  have come to the conclusion, having regard to 
what was known by the parties and to the con
siderations I  have mentioned, that the clause was 
intended to meet such a case as this. The earlier 
part of the clause, which contains provisions »8 
to the vessel by which the goods are to be carried, 
applies in every case where the action of the ship
owner is not dictated by mere caprice. Pric 'd  
facie, therefore, i f  one has to construe the earfiei 
part of the clause as being in general, I  have com0 
to the conclusion, having regard to what _wa® 
known by the parties, and to the consideration® 
I  have mentioned, that the clause w h s  intended I  
meet such a case as this, where there were dis-
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tnrbanoes in the port which would have lengthened 
very materially the time taken in discharging the 
cargo, and therefore necessitated the Mooltan 
leaving Colombo before her cargo destined for 
that port was fu lly  discharged in order that she 
might perform her mail contract. In  my opinion 
this was such a case as was contemplated by the 
parties.

On these grounds, it  seems to me that I  must 
decide this case in favour of the defendants, and 
cold that they had liberty to carry the goods, in 
the particular circumstances of this case, to 
Bombay, to tranship them, and to send them 
hack to Colombo; and that i t  was in course of 
doing what they were at liberty to do that the 
goods were lost by perils of the sea. I  should say 
that I  arrive at that conclusion without deciding 
the question whether the case may not also be 
governed by the words relating to loss, &c., 
arising out of or consequent upon the employment 
of the vessel in the performance of H is M ajesty’s 
mail service.

I  do not decide that point. M y  judgment must 
he for the defendants.

Judgment for defendants.
Solicitors for the plaintiffs, Parker, Garrett, 

and Co.
Solicitors for the defendants, Freshfields.

Oct. 16 ,17,18, 31,1916, and Jan. 11, 1917.
(Before B r a y , J .)

W il s o n  B r o th e r s  B o b b in  Co m p a n y  L im it e d  
v. G r e e n , (a)

insurance —  M arine  —  W ar rislcs — Suing and 
labouring clause— Delay excluded— Interference 
by German warships—Expenses of storage and 
Reshipment of cargo— Marine Insurance Act 
1906 (6 Edw. 7, c. 41), s. 78.

Jly a policy of marine insurance the plaintiffs 
insured with the defendant and other under
writers a cargo of birch wood shipped on board 
the Norwegian steamship A. fo r a voyage from  
Raumo to Garston. The policy was against war 
risks only. A ll claims arising from  delay were 
excluded, and the policy contained the usual 
suing and labouring clause. The vessel sailed 
in  Nov. 1914, but owing to the interference of 
German war vessels, the master put in  to a 
Norwegian port and there landed the cargo. 
The cargo was stored there fo r some time, and 
afterwards reshipped to England.

Meld, that the plaintiffs were entitled under the 
suing and labouring clause to recover the expense 
° f  storage of the cargo in  Norway until such 
time as they could by reasonable diligence have 
secured facilities fo r reshipment to Garston and 
they were also entitled to recover the proper 
cost —  as at such date —  of reshipping and 
forwarding the cargo to its destination.

Breat Indian Peninsula Railway Company v. 
Saunders (1861, 1 B. & S. 41; 1862, 2 B. & S. 
266) distinguished.

^ & ia l  of action in the Commercial L is t by
■“ ray, J.
, .  The plaintiffs were the owners of a cargo of
A r°h squares shipped on board the Norwegian

(a) Reported by T. W , M obcun, Esq,, Barriater-at-I.nw

steamship Aranda from the Baltic port of Raumo 
to Garston, Liverpool. The defendant was one 
of the underwriters of a Lloyd’s policy on the 
goods in question.

The claim was for the loss of 600 standards of 
birch squares valned at £8,000. The plaintiffs 
sued the defendant to recover his proportion of 
the value of the birch wood in question, on the 
ground that there had been a constructive total 
loss thereof. They also claimed certain expenses 
under the suing and labouring clause of the 
policy.

The policy was to cover war risks only as “ ex
cluded by tho f.c. and s. clause in  marine policies, 
including risk of mines, torpedoes, and bombs,” 
and there was a clause excluding all claims 
arising from delay.

The Aranda sailed from Raumo on 22 Nov., 
1914, but owing to the interference of the German 
warships (wood goods having been declared con
traband by Germany) the vessel was obliged to 
put in to the Norwegian port of Grimstadt. The 
wood was there landed, and the discharge was 
finished about the middle of Jan., 1915.

A t this time it  was thought that the Norwegian 
Government would not allow the wood to be 
reshipped and sent to England during the period 
of the war. The Norwegian Government had 
given Germany a guarantee that this vessel should 
discharge its cargo at Grimstadt. In  Dec. 1914, 
the plaintiffs alleged that the further carriage of 
the goods to this country was impossible and gave 
notice of abandonment, but this the defendant 
refused to accept. In  Feb. 1915, the plaintiffs 
were informed that they were free to send the 
wood on to England, and accordingly in March 
they began to attempt to obtain tonnage to send 
the goodB to Garston, but it  was not until Sept, 
that they succeeded in doing so. They then 
chartered a small vessel, tho Jens Riis, which 
made one voyage taking about 70 to 100 standards, 
and then refused to make a second voyage. A r 
rangements were then made with another vessel, 
the M  unk, to take the goods. This vessel made 
two voyages, not to Garston direct, but to an East 
Coast port, from whence the goods were taken on 
to Garston.

In  July 1915, the action came on for hearing on 
the question of the constructive total loss claim. 
A t the trial, Bray, J. held that the plaintiffs had 
failed to establish their claim for a constructive 
total loss, and accordingly gave judgment for the 
underwriter.

The matter now came before the court on 
claims under the suing and labouring clause. 
The plaintiffs claimed to recovor under this clause 
the costs of disharging, storing and insuring the 
cargo at G rim stadt; the cost of reshipping the 
goods to England and the freight and expenses 
through to Garston.

Leslie Scott, K .C ., and G. D . Keogh for the 
plaintiffs.

Leek, K .C., and R. A. Wright for the defendant. 
— The claim arises from delay and is therefore 
excluded by the express terms of the policy. 
Moreover, the goods, as soon as landed and stored 
at Grimstadt, were safe, and the perils insured 
against had ceased to exist, and there waB no 
necessity to sue and labour at all. I t  was only 
suing and labouring to avert a loss which was not
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covered by the ¡policy. [They referred to Great 
Ind ian  Peninsula Railway  v. Saunders (1861) 
1 B. & S. 41 ; (1862) 2 B . & S. 266.]

Leslie Scott, K .C . in reply.— The loss here 
sustained came within the terms of the policy, 
under which the goods were insured until their 
safe arrival at Garston, and the defendant is liable 
for the expenses of storing and reshipping and 
all expenses incurred to protect the goods. A ll 
the expenses incurred here are properly attribu t
able under the suing and labouring clause, and 
are recoverable from the underwriter under the 
said clause. [H e  referred to British and Foreign 
M arine Insurance Company v. Sanday and Co., 
13 Asp. M ar. Law Gas. 289 ; 114 L . T . Rep. 521 ; 
(1916) 1 A . C. 650.] Great Ind ian  Peninsula 
Railway  v. Saunders (ubi sup.) is no longer law : 
moreover, i t  is distinguishable from the present
Ca86' Cur. adv, vult.

Oct. 31,1916.— B r a y , J.— The action is brought 
under a policy of insurance to recover 80001., 
being the value of 583 standards of birch squares 
shipped on board the steamship Aranda for a 
voyage from Raumo to Garston. The policy was 
against war risks only. There had been another 
policy which was an ordinary marine policy which 
excepted war risks, and the policy under which 
this action was brought was to cover the war 
risks. This policy excluded “ all claims arising 
from delay.”

Originally, there were two claims, one for total 
constructive loss, and the other on a suing and 
labouring clause. The question of constructive 
total loss was tried before me some time ago, 
and I  decided it  in the defendant’s favour.

The Aranda sailed from Raumo on the 
22nd Nov. 1914, and three days later was stopped 
by German vessels. In  consequence of this, she 
was obliged to put in  to the Norwegian port of 
Grimstadt. The cargo was there landed, and the 
discharge was completed on the 15th Jan. 1915. 
A t that time i t  was thought that the Norwegian 
Government, which had given a guarantee to the 
German Government that the wood in question 
should be discharged at Grimstadt, would prevent 
i t  being reloaded and sent on to England during 
the period of the war. B u t in February, informa
tion was obtained from the Foreign Office that 
the owners of the goods were free to send them  
to England-

In  March the owners began to make inquiries 
about tonnage to take the goods to Garston, but 
none was obtained until the month of September, 
when the Jens R iis  was chartered. This vessel 
made one journey, taking about 70 to 100 
standards, and then refused to take any more. 
Then another vessel, the Munie, was chartered, 
and this vessel carried the cargo, not to Garston 
direct, but to an East Coast port from whence 
the goods were forwarded to Garston.

The plaintiffs claimed to recover the general 
average expenses up to the time of discharging 
the goods at Grimstadt, the expenses of their 
storage there, and the expenses of the reshipping 
to England, which would include the cost of a 
fire insurance policy which they had entered into. 
The case is governed by the Marine Insurance 
A ct 1906, s. 78, which provides as follows :—

(1) “ W hen the po licy  contains a ‘ su ing  and labo u r
ing ’ clause the  engagement the reby entered in to  is

deemed to  be supplem entary to  the  co n tra c t o f in su r
ance, and the  assured m ay recover fro m  the  insu re r 
any expenses p roperly  incurred  pu rsuan t to  the  clause 
n o tw ith s ta n d in g  th a t th e  insu re r m ay have pa id  fo r 
a to ta l loss o r th a t  the  sub jec t-m a tte r m ay have been 
w arran ted  free  fro m  p a rtic u la r average e ith e r w h o lly  
o r under a ce rta in  percentage.1 (2) General average losses 
and co n tr ib u tio n s  and salvage charges as defined by 
th is  A c t are n o t recoverable under the suing and 
la b o u rin g  clause. (3) Expenses incu rred  fo r  the 
purpose o f a v e rtin g  o r d im in ish in g  any loss n o t covered 
b y  the  po licy  are n o t recoverable under ‘ the  suing and 
la bo u rin g  ’ clause. (4) I t  is  the  d u ty  o f the  assured 
and h is  agents in  a ll cases to  take  such measures as 
m ay be reasonable fo r  the  purpose o f a ve rtin g  or 
m in im is ing  the  loss.”

There is no dispute as to the principle of the 
claim for general average expenses up to the time 
of landing the goods at Grimstadt. The steam
ship was obliged to go to that port owing to the 
interference of the German warships. I t  was a 
war risk, and I  understand the parties are able to 
come to an arrangement as to the amount.

The claim for the expenses of the storage of the 
wood at Grimstadt and of its reshipment to 
England may be dealt with together. The first 
point made by M r. Leek for the defendant was 
that, as the claim arose from delay, i t  was excluded 
by the express terms of the policy. In  my opinion 
that is not a good point. I  do not think the 
clause excluding all claims arising from delay in 
any way afEacted the suing and labouring clause. 
B u t the next point is a much more serious one. 
M r. Leek said that the goods were safe when they 
were landed and stored at Grimstadt, and that 
there was no necessity to sue and labour at all, or 
it  was only suing and labouring to avert a loss 
which was not covered by the policy. H e  relied 
mainly on the case of Great Indian Peninsula 
Railway Co. v. Saunders (ubi sup.). That case 
has to be very carefully considered. The facts 
were as follows : The plaintiffs shipped at London 
for Bombay certain iron rails “ freight to be paid 
here, ship lost or not lost.” They paid the freight 
and by a policy in the common form insured for 
the voyage the rails valued at 4,5001, “ warranted 
free from particular average unless the ship be 
stranded, sunk or burnt.” Soon after sailing the 
ship was, in consequence of damage by perils of 
the sea, compelled to put back to Plymouth in 
such a state as not to be worth repairing. The 
rails were landed and sent by the plaintiffs to 
London, and thence in  other vessels to Bombay^ 
the plaintiffs having to pay 8251 as freight. I 1 
was held that this extra freight was particular 
average, and therefore within the warranty, and 
consequently was not recoverable from the under
writers, and, further, that the plaintiffs could not 
recover this sum under a clause in the policy by 
which the assured were authorised to “ sue and 
labour ” for the preservation of the subject ot 
the insurance, the policy being in effeot against 
total loss only, and the iron, at the time tin8 
expense was incurred to forward i t  to its destina
tion, being in no peril of total loss either actual 
or constructive.

Blackburn, J., in giving the judgment of the 
Court of Queen’s Bench, said (1 B. & S., at p. 52): 
“ I t  was, however, further argued by M r. James, 
that the plaintiffs were entitled to recover under 
the clause which authoritos the insured to sue 
and labour for the preservation of the s u b j e c t
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matter of the insurance. I t  is not necessary to 
decide whether an underwriter on a policy against 
total loss only is, under this clause, liable for 
expenses incurred by the assured for the purpose of 
rescuing the subject-matter of an insurance from a 
state of peril which might have resulted in a total 
loss but did not. There are reasons both for and 
against this stated by M r. Phillips in his Treatise 
on Insurance (5th edifc.Jj'S. 1?77; and the question 
seems never to have been actually decided. But 
in  the present case i t  does not arise. The 
expenses here were incurred for the purpose of 
forwarding the subject-matter of insurance to its 
destination a t a time when the iron was not in any 
peril of loss either actual or constructive. Had  
the insured chosen, instead of paying this extra 
freight, to sell the rails in England, as he might 
have done if  he pleased, he could have made 
no claim on the underwriters; for i t  would not 
have been a constructive total loss, according to 
Rosetto v. Gurney (1851, 11 0 . B. 176), unless the 
amount of the extra freight exceeded the value of 
the goods when forwarded, which is not the case 
here; and an actual loss is out of the question. I t  
seems to us that the plaintiffs here cannot in any 

recover, unless we deprive the warranty of 
the effect whioh it  was intended to have. W e  
therefore give judgment for the defendant.”

M r. Leslie Scott said that since British and 
Foreign M arine Insurance Company v. Sanday 
and Co. (13 Asp. Mar. Law  Cas. 289: 111 
L . T . Eep. 521; (1916) 1 A. 0 . 650) that was 
no longer law. I  do not th ink Sunday’s case 
\ubi *UP-) laid down new law at all. I t .  was the 
law long before then, before the passing of the 
Marine Insurance Act, 1906, that what was insured 
in a policy of this kind on goods was their safe 
arrival at the port of destination.

There was the unanimous judgment of the 
Lourt of Queen’s Bench in Great Ind ian  Benin- 
saia Railway Company v. Saunders (1861, 1 
H  & S. 41), which was affirmed by the Court 
of Exchequer Chamber (1862, 2 B. & S. 266, and 
t  cannot at nisi prius  say that i t  was wrongly 
oecided; I  am rather inclined to th ink i t  was 
rightly decided. However, in my opinion it  is 
clearly distinguishable from the present case, 
th a t case was decided on the ground that the loss 
was a particular average loss, and the policy con
tained a warranty that i t  was free from particular 
average. The policy in this case contains no such 
. ause. I f  the loss was incurred by the perils 
insured against, namely, war risk, i t  covered 
partial loss, particular average loss, as well as 
total loss, and it  seems to me that there was, ijt 
ad events, a danger of a partial loss here. The 
goods were at Grimstadt, the port of destination 
was Garston, and the goods oould not be safely 
got to Garston without incurring the expense of 
storage at Grimstadt and the cost of reloading 
and forwarding, and therefore, in my opinion, 
tnese were expenses— I  w ill leave out the word 
. proper ” for the moment— incurred in endeavour- 

to avert that loss. The next question raised 
»7 M r. Leek was that the plaintiffs did not act 
easonably; that if  they had acted with reasonable 
uigence the goods could have been reshipped 

ong before, at a much lower freight, and that 
they did not take reasonable steps to obtain 
tonnage as Boon as they might have done. Now, 
a have carefully considered the case, and I  am 

°und to Bay that I  think M r. Leek is right on 
Y ol . X IV . ,  N . S.

that point. On the evidence, I  think that i f  the 
plaintiffs had acted with reasonable diligence 
they could have had a ship ready to load the 
cargo at Grimstadt by about the middle of April, 
1915, at a lower rate of freight than they in fact 
paid.

In  considering the question of the amount 
of the expenses, I  think I  must take i t  from the 
defendant’s evidence that at that time the freight 
to London would be about 72». for deal. B u t it  
was admitted by defendant’s witnesses that some 
additional freight would be required in respect of 
these birch squares, and I  propose, therefore, to 
add 20*. to the 72a. which, was named by the 
defendant, and to say that for 92«. a vessel could 
have been chartered by about 15th A pril, 1915, so 
that storage and re-shipping expenses must ba 
calculated upon that footing. I  understand that 
i f  I  settle the principle the parties can agree. I  
think I  must name a time, having regard to the 
question of storage, and I  therefore fix the date 
already referred to. The parties must endeavour 
to agree the amounts upon that footing, and the 
matter can be mentioned again in order that I  
may give judgment as to the costs.

[_Ja,n. 11, 1917. —  Accordingly, the case was 
mentioned again. The parties having agreed 
as to the figures, judgment was entered for the 
plaintiffs for the amount so agreed. As, however, 
the defendant had paid into court an amount in  
excess of the agreed figure, Bray, J., made the 
usual order in such circumstances with regard to 
the costs.] T ,

Judgment for plaintiffs.
Solicitors for plaintiffs, Rawle, Johnstone, and 

Co., for H ill, Dickinson, and Co., Liverpool.
Solicitors for defendant, W illiam  A, Crump and 

Son.

July 10, 11, and 13,1917.
(Before R o w l a t t , J.)

B r i t i s h  a n d  F o r e ig n  S t e a m s h i p  C o m p a n y  
L i m i t e d  v . T h e  K i n g , (a )

Requisitioned by Admiralty— War risks taken ly  
Admiralty— Collision due to warlike operations 
— Loss of steamship—Liability.

The steamship St. O. was requisitioned by the 
Admiralty under ihe terms of charter-party T. 99 C., 
clause 24 of which provided that the Admiralty 
should not be liable if the vessel should be lost 
through collision or any other cause arising as a 
sea risk. Clause 25 provided that “  the risks of war 
which were taken by the Admiralty are those risks 
which would be excluded from an ordinary English 
policy of marine insurance by the following or 
similar but not more extended clause: War
ranted free from capture, seizure, and detention 
and the consequences thereof or of any attempt 
thereat, piracy excepted, and also from all con
sequences of hostilities or warlike operations 
whether before or after declaration of war. Such 
risks are taken by the Admiralty on the ascertained 
value of the steamer, i f  she be totally lost, at the 
lime of such loss.’1

On the 31« Dec. 1915 the St. O. was engaged as 
a transport for the troops in connection with the

(«) Heported b j T. W. Morgan, Eiq,, B»rrl«t«r-*n.»w.
R
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evacuation of Gallipoli. About 5.30 p m. she was 
running with no lights showing in pursuance of 
Admiralty orders. A t the time a large number 
of other vessels belonging to the transport services 
of Great Britain and the allies were in the neigh
bourhood, and all were navigating without lights 
in consequence of the hostilities then in progress. 
The night was very dark, and, although a good 
look-out was being kept, the St. O. came into 
collision with a French battleship and was sunk. 
The collision could not have been avoided by any 
care or skill on the part of those on board the 
St. O.

Held, that the loss of the steamship was due to war
like operations, and was within the risks which 
had been taken by the Admiralty under clause 25 
of charter-party T. 99 0. The shipowners were 
therefore entitled to judgment.

P e t i t i o n  o p  R i g h t  tried before Rowlatt, J. in 
the Commercial Court.

The suppliants were the owners of the steam
ship jSi. Oswald. In  March 1915 the St. Oswald 
was requisitioned by the Director of Transports 
on behalf of the Lords Commissioners of the 
Adm iralty for immediate use on Government 
service, and was taken into the service of the 
Adm iralty on the terms of a contract made 
between the suppliants and the Director of Trans
ports on behalf of the Lords Commissioners of 
the Admiralty contained in a charter-party known 
aB T. 99 C.

Clause 21 of charter-party T . 99 C. provided as 
follows:

The m aster sha ll obey a l l  orders and ins truc tions 
w h ich  he m ay receive fro m  the  A d m ira lty  o r fro m  any 
officer authorised b y  them , and sha ll in  a l l  respects 
com ply w ith  the  confidentia l in s tru c tio n s  fo r  masters 
o f tra n sp o rts ; b u t he sha ll be solely responsible (on 
behalf o f th e  owners) fo r  the  management, handling , 
and nav iga tion  o f the  ship.

Clause 24 provided th a t :
The A d m ira lty  sha ll no t be he ld lia b le  i f  the 

vessel sha ll be los t, wrecked, d riven  on shore, in ju red , 
o r rendered incapable o f service by  or in  consequence 
o f dangers o f the  sea or tem pest, co llis ion, fire , accident, 
stress o f weather, or any o ther causa a ris in g  as a sea 
r isk .

Clause 25 provided th a t :
The risks  o f w a r w h ich  are taken b y  the  A d m ira lty  

are those risks  w h ioh  w ou ld  be excluded fro m  an o rd i
na ry  E ng lish  po licy  o f m arine insurance b y  the  fo llow in g  
o r s im ila r b u t no t more extended clause : W arran te d  
free from  capture and de tention and the  consequences 
thereo f o r o f any a ttem p t therea t, p ira cy  exoepted, and 
also from  a ll consequences o f h o s tilit ie s  o r w a rlike  
operations w hether before o r a fte r decla ration o f w ar. 
Such risks  are taken  by the  A d m ira lty  on the ascertained 
value o f the steamer, i f  she be to ta lly  los t, a t the  tim e  o f 
snoh loss.

The steamship continued in Government service 
until her loss.

On the 31st Dec. 1915, about 5.30 p.m., 
the St. Oswald was engaged as a transport in the 
Eastern Mediterranean. She was employed in  
the embarkation of troops from Gallipoli, and she 
had left the harbour at Imbros bound for Helles, 
Gallipoli, with no navigation or other lights 
showing, in pursuance of orders and instruc
tions from the Adm iralty. H er side lights were 
in  position and were lighted, but obscured, and

her masthead light was ready lighted, but was 
not hoisted or showing. A fte r she had rounded 
Cape Kephalo off Imbros a course wa3 set south
east half south magnetic, and in obedience to her 
orders Bhe went at fu 'l speed for Helles. The 
night was very dark and a good look-ont was 
being kept on board. Shortly afterwards the hull 
of a large vessel, which proved to be the French 
battleship Suffren, was seen about half a mile 
away approaching rapidly. The St. Oswald star
boarded her helm, and almost simultaneously the 
Suffren ported her helm. The Suffren soon after
wards struck the St. Oswald on the port side well 
forward of amidships, causing the St. Oswald to 
sink and become a total loss. The suppliants 
said that the ramming and loss of the St. Oswald 
could not have been avoided by any reasonable 
care or skill. They alleged that the loss owing 
to navigating without lights was a consequence 
of warlike operations.

The answer on behalf of the K in g  was that 
the St. Oswald was lost by reason of a cause 
arising as a sea risk —  namely, a collision 
within the meaning of clause 24 of the charter« 
party.

Leslie Scott, K .C ., Roche, K .C . and A- T . M ille r  
for the suppliants.— The steamship St. Oswald 
was requisitioned by the Adm iralty and was 
employed as a transport in connection with the 
evacuation of Gallipoli. The steamship was being 
navigated without lights on a dark night, by order 
of the Adm iralty. I t  was necessary to avoid 
showing lights in order to avoid the risk of 
attack from submarines and to avoid attract
ing the fire of Turkish troops on the main
land. W hile so steaming without lights under 
Adm iralty orders, the steamship came into col
lision with the French battleship the Suffren, and 
sank in a few minutes. I t  is contended that the 
St. Oswald was engaged in warlike operations at 
the time of the collision, and that the collision was 
the result of a war peril w ithin the meaning of the 
phrase in the charter-party T . 99 C., under which 
the vessel was requisitioned by the Adm iralty. 
The suppliants claimed from the Adm iralty pay • 
ment as for a loss by war peril. Alternatively, if  
the collision was not the result of a war peril, but 
was the result of a marine peril, the Adm iralty by 
ordering the vessel to go with lights out had taken 
the navigation out of the hands of the master. 
Therefore the Adm iralty ought to indemnify the 
suppliants against the results of their doing so. 
The Suffren was also running with all lights out 
at the time of the collision on account of the 
submarine danger. In  these circumstances, war
like operations were the effective and proximate 
cause of the collision. See

Ion ides  v . Universal M a rin e  Insurance Company, 
8 L . T . Rep. 705 ; 14 C. B . N . S. 259;

Le y la nd  S h ipp in g  Company v. N orw ich  U nion F irs  
Insu rance Society, 14 Asp. M a r. La w  Cafl. 4 i  
116 L . T. Rep. 327 ; (1917) 1 K . B . 873 ;

France (W ill ia m ), Fenwick, and  Co. v . N o rth  o f 
E ng land P rotecting and In d e m n ity  Association, 
14 Aep. M ar. La w  Cas. 92 ; 116 L . T . Rep. 684; 

Reischer v . N orw ich, 7 Aap. M a r. LaW Cas. 493; 
71 L . T . Rep. 238; (1894) 2 Q. B. 548.

“ W arlike operations ” are any behaviour 
different from the way of peace, and going 
without lights was quite foreign to ordinary 
navigation. As to the alternative argument that
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the Adm iralty had taken the control out of the 
hands of the master, see

K rug e r and Co. v. Moel T ryvan  S k ip  Company, 
10 A SP- M a r. La w  Cas. 465 ; 97 L .  T . Rep. 143; 
(1907) A. C. 272 ;

D ugdale  v . L o v rin g , 32 L . T . Rep. 1 5 5 ; L .  Rep. 
10 C. P. 196.

The Attorney-General (Sir F . E . Smith) and
G. W. Ricketts for the Crown.— The onns is on 
the suppliants to show that their vessel was 
lost through a war risk. The charter-party was 
entered into a t a time when both parties had the 
war in their minds, and they could have expressly 
provided for the case of navigating without lights 
if  they had thought i t  important. Absence of 
light was no doubt a contributory cause, but it  
could not be shown to be the proximate cause of 
the collision. As to their second point, the 
parties had put -their agreement into writing  
in the clauses of the charter-party, and no 
implied, unwritten condition could be read into 
the contract.

Leslie Scott, K .C . replied. C w  ^  ^

July  13.— R o w l a t t , J. read the following 
judgment:—

In  this case the suppliants’ ship was rammed 
and sunk by the French warship Suffren while 
steaming at night without lights from Imbros to  
Cape Helles to take part in the removal of our 
forces. She was a t the time under requisition to 
the Adm iralty on the terms of a form of charter- 
party which contained the following clause—  
clause 24:

The A d m ira lty  sha ll no t be he ld liab le  i f  the 
vessel sha ll be los t, wrecked, d riven  on shore, in ju red , 
o r rendered inoapable o f service by  o r in  conseqnenee 
o f dangers o f the sea o r tem pest, oo llis ion, fire , accident, 
stress o f weather, o r any o ther cause a r is in g  as a sea 
r isk .

Clanse 25 of the charter-party provided as 
follows:

The risks  o f w ar w h ich  are taken  b y  the  A d m ira lty  
are those risks  w h ich  w ou ld  be exoluded from  an o rd i
na ry  E ng lish  po licy  o f m arine insurance b y  the  fo llow in g  
or s im ila r b u t n o t more extended danse : W arran ted  
free fro m  capture, seizure, and detention and the  oonBe- 
quences thereo f o r o f any a tte m p t the rea t, p iraoy ex
cepted, and also from  a ll  consequences o f h o s tilitie s  o r 
w a rlike  operations whether before o r a fte r decla ration o f 
War. Suoh risks  are taken by the A d m ira lty  on the ascer
ta ined value o f the steamer, i f  she be to ta lly  los t, a t the 
tim e  o f such loss.

The question that I  have to decide is under 
which of these clauses the loss in this oase falls. 
The ship was lost by collision, but if  that oollision 
was the proximate consequence of warlike opera
tions the case falls within the war risks clause. 
That is the result of what was laid down in  
Ionides v. Universal M arine Insurance Com
pany (ubi sup.). There the ship was lost by 
stranding, and the proximate cause was not 
the hostilities, but the master being out of 
his reckoning. B u t the illustrations given by 
•Brie, O.J. show that i f  the vessel had been 
caused to strand by hostilities the proximate 
pause of the loss would have been, not the strand- 
*n8> but the hostilities. The war risks clause 
takeB out of the operation of the marine risk 
clause the cases where the marine risk of stranding 
(or in this case of collision) is actuated by the ,

hostilities. I t  is a consequence of the hostilities. 
This differentiates a case of this kind from cases 
where there are not two causes. A  loss due to a 
leak caused by a ra t’s gnawing a pipe is a loss by 
perils of the sea, but i f  there had been a clause 
taking out of the exception of perils of the sea 
consequences of gnawing by rats, I  take i t  that 
the loss would have been due to such a con
sequence. I  have, therefore, to determine whether 
the collision here was the consequence of the 
steaming without lights by the suppliants’ ship 
and the Suffren on this night, which the Attorney- 
General admitted was a warlike operation.

The judgment of Willes, J. in Ionides v. 
Universal M arine Insurance Company (sup.) 
shows that that means the proximate consequence. 
Now these vessels sighted each other at a distance 
of about half a mile, which was traversable at 
their combined speeds in a minute and a half. 
The significance of the distance separating moving 
objects which are approaching one another is 
relative to their size and speed. Here the St. 
Oswald sighted the Suffren on her starboard bow. 
The Suffren must have sighted the St. Oswald 
on her port bow for her port light was seen. 
That was the position in  which warlike opera
tions had placed these vessels. I f  both had kept 
their courses there probably would have been a 
collision. Both, at any rate, thought so. I f  both 
had starboarded or both ported, or if  one had 
kept her course and the other had either star
boarded or ported, they would have gone clear. 
As it  happened one starboarded and the other 
ported (practically simultaneously). They thus 
were brought on courses forming intersecting 
circles, and so they came into collision. The  
Attorney-General declined to affirm (and I  asked 
him specifically as to the Suffren) that either 
vessel did wrong in the circumstances. H e  merely 
said that i t  was not affirmatively proved that the 
collision was the consequence of the warlike 
operations. I t  seems to me that the true view is 
that these vessels were in instant peril, as the 
consequence of the warlike operations, and that 
the manoeuvres which they executed did not con
stitute an intervening cause of the collision, but 
are to be regarded merely as an attempt which 
failed to escape from the existing peril. I t  is the 
converse of the position in Ionides t .  Universal 
M arine Insurance Company (sup.), where the 
absence of the light merely prevented the master 
from correcting his already mistaken course.

I f  I  could say that the Suffren was to blame for 
starboarding I  should have held that the negli
gence of her commander had intervened and 
immediately caused the disaster. As i t  was, I  
th ink that the warlike operations brought the 
vessels into a position where escape or destruction 
depended upon sudden action, which might be 
fortunate or disastrous, but which had to be taken. 
I t  was all a oonsequence of the warlike operations. 
I t  m ight have turned out otherwise, but that is 
only another way of saying that the consequence 
might have been different. I f  the Suffren had run 
down the St. Oswald, without seeing her a t all, it  
could be said that she might have missed her. 
The circumstance that the commander of the 
Suffren, constrained to instant action as a conse
quence of warlike operations, took, of two oourses 
open to him, the one which turned out to be the 
fata l one does not break the chain of consequence. 
That is just what steaming without lights brings
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about. T hat is why it  causes losses, namely, 
because i t  prevents ships'from seeing each other 
until it  is too late to ensure safety, though by 
good fortune they may escape.

For these reasons, I  think that the suppliants 
are entitled to judgment.

Judgment fo r the suppliants.
Solicitors for the suppliants, Lightbound, Owen, 

and Co.
Solicitors for the K ing, Treasury Solicitor.

JSttpme Cmtd d
COURT OF APPEAL.

Monday, June 11, 1917.
(Before S w i n f e n  E a d y  and S c r u t t o n , L  JJ. 

and B r a y , J.)
H o g a r t h  S h i p p i n g  C o m p a n y  L i m i t e d  v . 

B l y t h , G r e e n , J o t j r d a in , a n d  C o . 
L i m i t e d , (a )
APPEAL FROM THE KING’S BENCH DIVISION.

Charter-party —  B ill of lading —  Incorporation 
of charter-party “ conditions’’ and “ excep
tions” in bill of lading— Cargo— Conclusive evi
dence clause —  Whether incorporated— Incon
sistency.

A  claim made by receivers of cargo for short delivery 
of a number of bags of sugar was based upon a 
provision in a charter-party, alleged to be incor
porated in  the bill of lading, that the bill of lading 
was to be deemed conclusive proof of cargo shipped. 
The charter-party provided by clause 12 : “ The 
captain to sign Eastern trade bills of lading, which 
are to be deemed conclusive proof of cargo shipped, 
and their conditions to form part of this charter- 
party. . . .”  The bill of lading stated that
there had been shipped 87,966 bags and 7453 
pockets of sugar and five cases sugar samples, to 
be delivered, subject to the exceptions and con
ditions thereinafter mentioned, in good order and 
condition, and continued: “  The following are the 
exceptions and conditions above referred to. 
Weight, measure, quality, contents, and value 
unknown.”  The bill of lading contained the words 
in  writing: “  Freight and all other conditions and 
exceptions as per charter-party." The arbitrator 
found that the bill of lading numbers of bags were 
overstated, and that the ship delivered all the bags 
which it received ; that the bill of lading was not 
conclusive as to cargo shipped; and the receivers 
were not entitled to recover any sum from the ship
owners.

The appellants contended that, having regard to the 
terms of the charter-party, the bill of lading incor
porated the provisions of clause 12 of it, that the 
bill of lading was to be deemed conclusive proof of 
cargo shipped, and accordingly that the bill of 
lading in question must be deemed conclusive proof 
of cargo shipped, and that it  was not competent 
for the arbitrator to entertain the question whether 
the quantity delivered by the ship included all the 
bags which it actually received, when the deficiency

(«) Reported!)}- EmvAHU J. M. Cb a p l ix . Etq., Barrister-at-Lew.,

was included in  the quantity stated in  the bill of 
lading to have been shipped. The respondents 
relied upon the clause in the bill of lading, “ weight, 
measure, quality, contents, and value unknown," 
and contended that with such a provision the bill 
of lading was not conclusive as to the quantity 
shipped; they disputed the incorporation of the 
conclusive evidence clause and claimed that i f  there 
was any discrepancy between the charter-party and 
the bill of lading the latter prevailed.

Held, that the conclusive evidence clause was not 
incorporated into the bill of lading as a “  con
dition ” nor as a n “  exception ” of the charter-party ; 
but, even i f  it were an exception, i l  was not incor
porated in the bill of lading, as it was repugnant 
to the “ weight, &c., unknown ” clause.

Decision of Lush, J . affirmed.

A p p e a l  by the receivers of cargo from a decision 
of Lush, J. on an award stated in the form of a 
special case by an arbitrator.

The points of claim delivered in the arbitration  
were as follows:

1. B y  a cha rte r-pa rty  dated the  27ch Oct. 1914 and 
made between the  respondents and B ly tb , Greene, 
Jourda in , and Co. L im ite d , aotiDg on behalf o f the R oyal 
Commission on the  Sugar Supply, ao ting on behalf o f H is  
M a jesty  the  K in g  as aforesaid, i t  was agreed, in te r  a lia  : 
(a) T h a t the B aron  N ap ie r should proceed w ith  a l l  
possible speed to  P o rt Lou is, M a u ritius , and there load 
. . . a fu l l  and complete oargo o f sugar in  bags not
exceeding 7200 tons and no t less than  6800 tons . . ■
and being so loaded sha ll the rew ith  proceed as ordered 
. . . to  London, L ive rpoo l, Avonm outh , C ard iff,
H u ll,  Newcastle, L e ith , o r C lyde (one p o rt) p,t a fre ig h t 
o f I t .  3s. 9d. per ton  ; (b) the  cap ta in  to  sign Eastern 
trade b/lad ings, w h ich  are to  be deemed conclusive 
p roo f o f cargo shipped. 2. The capta in  o f the  Baron  
N apie r d u ly  signed a b i l l  o f lad in g  d u ly  tendered to  him  
b y  E lia s  M a llac  o t Cie. fo r 87,966 bags o f sugar and 
7453 pockets o f sugar w eigh ing 7144 tons 8cw t. 
3qrs. 171b. 3. These b ills  o f lad ing  were du ly  indorsed by 
Messrs. M a llao e t Cie., and the  said R oyal Commission on 
the  Sugar Supply are (acting as aforesaid) bond fide  
holders the reo f in  due course. 4. The respondents have 
de livered on ly  87,802 bags and 7447 pockets and fou r 
em pty bags, w hereby the  cla im ants have suffered 
damage to  the  exten t o f 2771. 19s. 3d. 5. The cla im ants 
a d m it th a t there is  due from  them  to  the  respondents a 
sum o f 129J. 6s. 2d. in  respect o f balance o f fre ig h t due 
to  the  respondents, b u t say th a t they are en titled  to  
re ta in  and set o ff th is  am ount against th e ir  claim  of 
2771. 19s. 3d. as set fo r th  in  par. 4 hereof. The 
cla im ants c la im  2771. 19s. 3d. leas 129i. 6s. 2d = ' 
1581.13s. Id . (sic).

The points of defence were us follows :
1. The cha rte r-pa rty  dated the 27th Oot. 1914 >s 

adm itted  and re ferred to  fo r  its  term s. 2. The respon
dents w i l l  re fer to  the  b i l l  o f lad ing  fo r its  term s, w hich 
are no t co rre c tly  set ou t in  the po in ts o f c la im . The b ii l 
o f lad ing  oontains the  qua lifica tion  “  w eigh t, measure, 
qu a lity , contents, and value unknow n ; ship no t liab le 
fo r  reasonable wear and tea r o f packages, leakage, 
breakage, sweat.”  The b i l l  o f lad ing  was also subject 
to  the usual exceptions, on w hich the  respondents w ill,  
i f  necessary, re ly . 3. P ar. 3 o f the  po in ts o f c la im  »• 
adm itted . 4. The respondents deny th a t the y  on ly 
delivered 78,802 bags and 7447 pockets and fo u r em pty 
bags, or th a t they sho rt de livered the  alleged o r any 
q u a n tity  o f sugar, o r th a t the  value was as alleged-
5. The respondents in  fa c t delivered a l l  the  sug»r  
shipped and a ll the  bagR shipped. 6. The respondents 
deny th a t the y  are indebted to  the c la im ants in  tb® 
sum of 2771. 19s. 3d. o r in  the sum o f 1581. 13s. 1' •
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as alleged, o r a t a ll.  7. The respondents c la im  the  sum 
o f 1291. 6s. 2d. balance o f fre ig h t. 8. W h ile  denying 
a ll l ia b il ity ,  the  respondents are w ill in g  to  g ive c re d it 
fo r  41. 2s. 5d., being 160 bags a t 6<J. each and six pockets 
a t 4Jd. each, and say th a t th a t sum is  suffic ient to 
Batisfy the c la im ants ’ c la im  ( if  any).

Award in the form of a special case:
W hereas b y  a o b a rte r-pa riy  dated the  27 th  Oct. 1914, 

made between the  H oga rth  Shipping Company L im ite d  
(hereinafter called the  shipowners), as owners o f the 
steamship B a r on N ap ie r, and B ly th , Greene, Jourda in , 
and Co. L im ite d , as charterers, ac ting  in  fa c t as agents 
fo r the E oya l Sugar Commission (hereinafter called the 
receivers), i t  was agreed th a t the  B aron  N ap ie r should 
load a t P o rt Lou is , M a u r it iu s ,*  fu l l  and complete cargo 
o f sugar in  bags no t exceeding 7200 tons and no t less 
than 6800 tons and de live r the  same a t one o f certa in  
po rts  specified in  G reat B r ita in  a t fre ig h t o f 11. 3s. 9d. 
per ton. The ch a rte r-p a tty  provided th a t charterers’ 
respons ib ility  was to  cease on cargo being loaded, and 
th a t the cap ta in  was to  6ign E astern trade b ills  o f lad ing, 
w hich were to  be deemed conclusive p roo f o f cargo 
shipped, and th e ir  conditions to  fo rm  p a rt o f the 
cha rte r-pa rty  a t any ra te  o f fre ig h t requ ired b y  the 
charterers w ith o u t pre judice to  the cha rte r-pa rty . 
A nd  whereas the  B aron N ap ie r loaded a cargo of 
sugar in  bags a t P o rt Louis, M a u ritiu s , and the captain 
signed a b i l l  o f lad in g  d a t 'd  the 26th N ov. 1914 
acknow ledging roce ip t o f 87,966 bags o f eugar and 
7453 pockets o f sugar (tw o  pockets being the equivalent 
o f a bag) w eigh ing ne t 7144 tons 8cwts. 3qrs. 171b. to 
oe delivered to  order sub ject to  tbe  exceptions and con
d itions mentioned. A nd whereas among such conditions 
Was the fo llow in g , “ W e igh t, measure, q u a lity , con
tents, and value unknow n.’’ And whereas there was 
fu r th e r in  w r it in g  on the b i l l  o f lad ing  the provis ion 
11 F re ig h t and a ll o the r conditions and exceptions as per 
oharte r-pa rty .”  A nd whereas the  vessel discharged her 
cargo a t Manchester to  the  receivers . . . And
whereas I  was requested to  sta te  th is  m y award in  the 
fo rm  o f a special case. N ow  I  make m y award in  the 
fo rm  o f a Bpecial oase in  the manner fo llow in g  :

1. The cha rte r-pa rty  and b i l l  o f lad ing  are to  fo rm  
p a rt o f th is  aw ard and special caee.

2. The po in ts  o f c la im  and the po in ts o f defence 
respective ly de livered by  the  pa rties are to  fo rm  p a rt o f 
th is  aw ard and special case.

3. The net w e igh t o f sugar w h ich  the  shipowners 
c la im  to  have delivered and on w hich th e ir  c la im  to 
balance o f fre ig h t, namely, 129Z. 6s. 2d., is based is 
<098 tons 7cwts. 251b.; th is  ne t w e igh t has been 
a rrived  a t b y  ta k in g  the  ta re  on the  gross w e igh t 
declared by  the  Manchester Ship Canal Company, who 
Weighed on behalf o f the  receivers, such gross w e igh t 
being 7231 toDs 13cwts. 201b. I  find  th a t suoh ne t 
w e igh t is  correct and shows a sho rt o u t-tu rn  as com 
pared w ith  th e  b i l l  o f lad ing  w e igh t o f approx im ate ly  
46 tons.

4. X find  th a t a ll the sugar a c tu a lly  shipped was 
delivered a t M anchester, and th a t there was no loss o f 
Sugar on the  voyage o r du ring  discharge. N o c la im  was 
ttade  against the  shipowners based on the above 
difference in  w eigh t. There was evidence th a t consider- 
eble differences between b i l l  o f lad ing  and o u t-tu rn  
^e ig h ts  were common in  sugar cargoes.

*>• I  find th a t in  respect o f numbers o f bags the re  was 
a considerable shortage in  the  numbers delivered as 
compared w ith  the b i l l  o f lad ing  numbers. The fina l 
numbers as oounted on a recheck by  the Manchester 
“ hip Canal Company were 87,802 bags and m ats and 
V*47 pockets and fo u r em pty bags, being a sho rt 
e live ry  as compared w ith  the  b i l l  o f lad ing  numbers o f 

160 bags and s ix pockets. There was no evidence 
called on behalf o f the shipowners to  account fo r such a 
mss o f em pty o r damaged bags du ring  discharge, o r to  
enable me to  say th a t any number were so lost. I  find

th a t the b i l l  o f lad ing  numbers o f bags were overstated. 
I  find th a t the  ship delivered a ll the  bags whioh i t  
received.

6. The cla im  p u t fo rw a rd  fo r the receivers was based 
solely on the  sho rt de live ry  o f bags as compared w ith  
the  b i l l  o f lad ing  numbers, and the  am ount o f the  cla im , 
namely, 277Z. 19s. 3d., was a rrived  a t by  a calcula tion 
o f the average o r estim ated contents o f 160 bags and 
s ix  pockets. The cla im  depended on a con tention th a t 
the  b i l l  o f lad ing, though no t conclusive as to  w eigh t, 
was conclusive as to  numbers o f bags the re in  stated as 
ha v in g  been shipped.

7. Subjeot to  the op in ion o f the  court, I  decide th a t 
the  b i l l  o f lad ing, by  reason th a t the  Bhip’s ob liga tion  to  
make de live ry  thereunder is  expressly sub ject to  the 
cond ition  th a t the w e igh t is  unknown, cannot be con
strued as a b i l l  o f lad ing  conclusive as to  the  cargo 
shipped, and I  decide th a t i t  cannot be construed as 
conclusive as to  numbers o f bags Btated, w h ile  n o t 
conclusive as to  w e igh t o f cargo.

S. N o cla im  was p u t fo rw a rd  before mo by the  
receivers th a t the  b i l l  o f lad ing  in  the  fo rm  in  w hich i t  
was s:gned constitu ted  a breach o f the  shipowners’ 
ob ligations under the cha rte r-party .

9. Subject to  the  op in ion o f the  court, I  find  and 
award th a t the  receivers are n o t e n title d  to  recover any 
sum from  the shipowners on the  cla im  subm itted  to  me, 
and I  find and aw ard th a t the shipowners are e n title d  to  
be pa id the  sum o f 129L 6s. 2d. fo r  balance o f fre ig h t 
toge the r w ith  th e ir  costs o f th is  a rb itra t io n  to  be taxed.
I  also award th a t the  receivers sha ll bear and pay the 
costs o f th is  award.

10. The question fo r the  cou rt is  w hether I  am r ig h t 
in  deoiding as I  have done in  regard to  the construction  
o f the  b i l l  o f lad ing  in  par. 7 hereof.

11. I f  the cou rt is o f op in ion th a t I  am r ig h t  in  so 
decid ing, th is  award w il l  stand.

12. I f  the  cou rt is  o f op in ion th a t I  am w rong in  so 
deciding and th a t the receivers are en title d  to  c la im  
th a t the b i l l  o f lad ing  is  conclusive as to  numbers o f bags 
and th a t in  consequence the receivers are en titled  to 
c la im  fo r  sho rt d e live ry  on the basis o f the average and 
estim ated w eigh t o f 160 bags and s ix pockets, then  I  
award th a t they are to  be pa id by  the  shipowners 
2771. 19s. 3d. less a deduction o f 129Z. 6s. 2<Z. balanoe o f 
fre ig h t, o r 158Z. 13s. Id .  (sic), together w ith  th e ir  costs 
o f th is  a rb itra t io n  to  be taxed, and I  also a w a rd jth a t 
the  shipowners bear and pay the costs o f th is  m y 
award.

13. I f  the co u rt is o f op in ion th a t I  am  w rong in  so 
decid ing and th a t the receivers are en titled  to  c la im  
th a t the b i l l  o f lad in g  is  conclusive as to  numbers o f 
bags b u t no t otherw ise, and th a t the recsivers are the re 
fore on ly  e n titled  to  reoover the  value o f 160 bags and 
s ix p ic ke ts  in  the  sense o f skins o r receptacles, then I  
award th a t the y  are t o  be cred ited by  the shipowners 
against the  balance o f fre ig h t w ith  4Z. 2s. 5d. and are to  
pay such balance, nam ely, 125J. 3s. 9d., to  the  sh ip
owners together w ith  the shipowners’ costs to  be taxed 
o f th is  a rb itra tio n  and are also to  bear and pay the oosts 
o f th is  m y award.

G. A. H . Branson for tbe appellants.
C. T. Le Quesne for the respondents.

Cur. adv. vult.

The following judgments were read :—
June 11.— Sw in f e n  E a d y , L .J .— This is an 

appeal from a judgment of Lush, J. on a speoial 
case stated by an arbitrator.

A  claim was made by receivers of cargo for 
short delivery of a number of bags of sugar. The 
claim is based upon a provision in  a charter- 
party, alleged to be incorporated in the bill of 
lading, that the bills of lading are to be deemed 
conclusive proof of cargo shipped.
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The arbitrator found that the b ill of lading 
numbers of bags were overstated, and that the 
ship delivered all the bags which i t  received. 
Also that the b ill of lading was not conclusive as 
to cargo shipped, either as to numbers of bags or 
weight of their contents, and he found that the 
receivers were not entitled to recover any sum 
from the shipowners. I f ,  however, contrary to his 
opinion, the court should consider that the bill of 
lading is conclusive as to numbers of bags of 
sugar shipped, then the arbitrator awarded that 
there were 160 bags and six pockets short 
delivered, and that tbeir value on the basis of 
average and estimated weight was 2771. 19s. 3d., 
from which 129J. 6s. 2d. balance of freight would 
have to be deducted; if, however, the bill of 
lading was conclusive only as to the number of 
bags in  the sense of skins or receptacles, then 
the receivers, were entitled to 4-1. 2s. 5d!. for short 
delivery.

Lush, J. held that the bill of lading was con
clusive only as to the number of bags in  the sense 
of skins or receptacles, and determined that the 
receivers were entitled only to 41. 2s. 5d.

The receivers appeal from this decision. There 
is not any crosB-appeal by the shipowners in 
respect of the 41. 21 . bd. Indeed, by their defence 
they offered to give credit for that amount while 
denying liability. I t  appears from the points of 
claim that the parties claiming are the Royal 
Commission on the Sugar Supply acting on 
behalf of H is Majesty the K in g ; they claim as 
indorsees of the bill of lading, which had been 
duly indorsed to them by Elias, Mallac, and Co., 
the shippers of the cargo (acting for the Mauritius 
Commercial Bank), and in par. 3 of the points of 
claim they allege that they are the bond, fide 
holders in due course of the bills of lading.

Par. 3 of the points of claim is expressly 
admitted by par. 3 of the points of defence. The 
arbitrator in par. 8 of his award stated that 
no claim was put forward before him by the 
receivers that the b ill of lading in the form in  
which it  was signed constituted a breach by the 
shipowners of their obligations under the charter- 
party.

The circumstances which give rise to the diffi
culty are the respective provisions of the charter- 
party and the b ill of lading, which are alleged to 
be conflicting. The charter-party provides that 
the ship shall load a fu ll and complete cargo of 
sugar in bags not exceeding 7200 tons and not 
less than 6800. Clause 12 is as follows: “ The 
captain to sign Eastern trade bills of lading, 
which are to be deemed conclusive proof of cargo 
shipped, and their conditions to form part of this 
charter-party, at any rate of freight required by 
the charterers, without prejudice to this charter- 
party, but at not less than the average charter 
rate, unless the difference is paid in cash before 
signing, at current rate of exchange for ninety 
days’ sight bank bills.” The charter-party is 
dated the 27th Oct, 1914, and is expressed to be 
made between the Hogarth Shipping Company 
Lim ited as owners and B lyth, Green, JourdaiD, 
and Co. Lim ited, of London, merchants. I t  is 
signed by agents for the owners, and by H . D. 
B lyth  and Co. as agents for the merchants. 
The proceedings in the arbitration were expressed 
to be between the Sugar Commission acting on 
behalf of H is Majesty and the Hogarth Steam 
Shipping Company Limited, although the order

made by Lush, J. was intituled as i f  the arbitra
tion were between the shipping company and 
B lyth , Green, Jourdain, and Co. Lim ited. This 
seems to have been a slip. The claim, which went 
to arbitration, and was the subject of the special 
case was a claim by the Shipping Commission 
as indorsees of the bill of lading, and it  
is on that footing that, in my opinion, the 
matter has to be decided. The b ill of lading  
states that there has been shipped in good 
order and condition 87,966 bags and 7453 
pockets of sugar, weighing gross 7,390,125 
kilos, and five oases sugar samples, marked and 
numbered as per margin, and to be delivered, 
subject to the exceptions and conditions herein
after mentioned, in  the like good order and con
dition. Then appears : “ The following are the 
exceptions and conditions above referred t o : 
weight, measure, quality, contents, and value 
unknown.” The marks and numbers of the bags 
and pockets are stated in  the margin, with the 
gross and net weight in  kilograms, the latter 
being also expressed in imperial weight as 
7144 tons 8cwts. 3qrs. 171b. The bill of lading 
contains the words in writing, after the date 
and before the signature: “ Freight and all 
other conditions and exceptions as per charter- 
party.”

The appellants contend that, having regard to 
the terms of the charter-party, the b ill of lading 
incorporated the provision of clause 12 of it  that 
the bills of lading are to be deemed conclusive 
proof of cargo shipped, and, accordingly, that the 
bill of lading in question must be deemed conclu
sive proof of cargo shipped, and that it  was not 
competent for the arbitrator to entertain the 
question whether the quantity delivered by the 
ship was ail the bags which it  actually received, 
when the deficiency was included in the quantity 
stated in  the b ill of lading to have been shipped.

The respondents reiy upon the clausa in  the 
bill of lading— weight, measure, quality, contents, 
and value unknown— and they contend that with 
such a provision the bill of lading is not conclu
sive as to quantity shipped; they dispute the 
incorporation of the conclusive evidence clause, 
and, moreover, claim that if  there is any 
discrepancy between the charter-party and the 
bill of lading the latter prevails.

Some suggestion was made during the hearing 
of the appeal that the b ill of lading used in  the 
present case was not in the common form known 
as “ Eastern trade bills of lading,” but nothing 
turns upon this, as, so far as the provision in 
question is concerned— “ weight, &c., unknown ’ 
— it is not in dispute that i t  appears in every form  
of “ Eastern trade b ill of lad ing” produced to 
the court. A  clause in a bill of lading— “ weight, 
measure, quality, contents, and value unknown ’ 
— will protect a shipowner against liability  to an 
indorsee on the footing of estoppel, as regards 
the weight, measure, &c., appearing in the bill of 
lading. The shipowner is bound to carry and 
deliver safely the goods received by him, whatever 
their weight, measure, &c., may be. B ut the 
description in the b ill of lading amounts to no 
more than this— that the shipper represents that 
such and such are the weights, contents, &o-> 
but that the owner has no knowledge of the 
matter and does not admit the accuracy of this 
description. I t  is open to a shipowner to prove 
that the whole of the goods, in fact, shipped bav®
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been delivered, although the quantity so delivered 
is less than the quantity signed for by the master 
in  the bill of lading. The b ill of lading is only 
prim d facie evidence against the shipowner, 
and may be displaced: (Jewel v. Bath, L . Rep. 
2 Ex. 267 ; Henry Smith and Co. v. Bedouin Steam 
Navigation Company (1896) A . C., p. 70; 
Compania Naveria Vasconzada v. Churchill and 
Sim, 10 Asp. Mar. Law. Cas. 177 ; 94 L . T . Rep. 
59; (1906) 1 K . B. 237). This is not in dispute. 
I f  the clause “ weight, &c., unknown ” is to 
apply, and be given effect to, and the conclusive 
evidence clause is not incorporated, the claim 
of the appellants, which is as indorsees of the 
bill of lading, fails. The question, therefore, 
arises: Is  the conclusive evidence clause in
corporated in  the bill of lading by the words 
“ freight and all other conditions and exceptions 
as per charter-party ” ? I t  was determined in  
Serraino v. Campbell (7 Asp. M ar. Law. Oas. 
48; 64 L. T . Rep. 615; (1891) 1 Q. B. 283) 
that the words “ a ll other conditions as per 
charter ” did not incorporate into the b ill of 
lading an exception of “ stranding occasioned by 
the negligence of the master,” which was included- 
in  and covered by a stipulation in the charter- 
party, “ Negligencejclause as per Baltic b ill of 
lading 1885.” Lord Esher, M R .  said (1891)
1 Q. B., at p. 290): “ A fter fu ll consideration, I  
th ink that the words ought to be construed as 
meaning all those conditions of the charter-party 
which are to be performed by the consignee of 
the goods. I f  this be so, then the perils of the sea 
are not conditions which are to be performed by 
the consignee— indeed, they are not conditions 
which are to be performed by anyone.” The 
authorities on this subject were again reviewed in 
Biederichten v. Farquharson (8 Asp. M ar. Law  
Cas. 333 ; 77 L . T . Rep. 543); (1898) 1 Q. B. 
150). The words in th a t case were “ freight 
and all other conditions as per charter-party ” ; 
it  was held that the omission of the words 
“ they p aying” or “ p aying” before “ fre ig h t” 
made no difference; that the conditions of 
the charter-party incorporated into the b ill of 
lading were limited to such as were to be per
formed by the consignee, and did not include 
the exemption of the shipowner from liability in 
respect of deck cargo, which the charter-party 
Provided should be carried at merchant’s risk. In  
that case A. L . Smith, L .J ., after referring to 
Serraino v. Campbell (sup.) and the rule of con- 
struotion there laid down, said (1898) 1 Q. B ., at 
p. 154): “ Again, in  the year 1895, in Manchester 
Trust v. Furness (1895) 2 Q. B., pp. 282, 286) my 
brother Mathew treats this rule of construction 
as then well known and settled, as in truth  i t  was ; 
and in the same case upon appeal (8 Asp. 
M ar. Law Cas. 57; 73 L . T . Rep. 110; (1895)
2 Q. B. 539, 545) the present Master of 
the Rolls, Sir Nathaniel Lindley, said, with  
reference to the words in a b ill of lading, ‘ they 
paying freight and other conditions as per 
charter-party ’ : ‘ The effect of that reference has 
been considered more than once; i t  has been con
sidered in Serraino v. Campbell (sup.), and also 
in Fry  v. Chartered Mercantile Banlt of Ind ia  
(14 L . T . Rep. 719; L . Rep. 1 C. P . 689), 
and the effect of the reference is to incorporate 
so much of the charter-party aB relates to the 
Payment of freight and other conditions to be 
performed on the delivery of the cargo. But

there is no authority whatever for incorporating 
mor than that.’ I f  ever there was a rule of 
construction laid down and settled by overwhelm
ing and conclusive authority, from the House of 
Lords downwards to the court of first instance, it  
is this, and yet it  is now insisted upon by the 
shipowner that when by his captain he signed the 
bill of lading in  this case upon the 19th Aug. 
1896, containing the words ‘ freight (in print) and 
all other conditions as per charter-party,’ the 
word ‘ paying ’ being left out, he, by so doing, 
incorporated into the b ill of lading conditions 
which otherwise would not have been incor
porated, and which it  was well known would not 
be. W ith  the contention that the word ‘ freight ’ 
does not mean ‘ paying freight ’ in this mer
cantile document I  cannot agree, for in my judg
ment the words ‘ freight ’ and ‘ paying freight * 
therein mean the same thing.” The conclusive 
evidence clause is not, therefore, incorporated 
into the bill of lading as a “ condition ” of the 
charter-party.

In  the present case, however, “ exceptions” as 
well as “ conditions ” are mentioned : “ Freight 
and all other conditions and exceptions as per 
charter-party.” This language w ill suffice to 
incorporate exceptions which are not inconsistent 
with the rest of the bill of lading. Is  the con
clusive evidence clause an exception? In  my 
opinion it  is not. The exceptions are provisions 
which lim it the obligation of the shipowner or 
carrier to deliver the goods safely ; he agrees to 
do this unless prevented by excepted perils. The 
conclusive evidence clause is not an exception or 
qualification of the shipowner’s liability, but an 
extension of i t ; i t  renders him liable for goods 
stated to have been shipped on board, whether 
actually so shipped or not. B u t if, contrary to 
my view, the conclusive evidence clause is an 
exception, then I  am of opinion that i t  is not 
incorporated, as i t  is, inconsistent with and repug
nant to the clause “ weight, &c., unknown.” In  
Serraino v. Campbell (sup.) the court considered 
the decision of the Exchequer Chamber in Cray v. 
Carr (1 Asp. M ar. Law Cas. 115; 25 L . T . 
Rep. 215 ; L. Rep. 6 Q. B . 522), pnd Lord Esher 
said that the subsequent cases showed the 
practical mode of carrying out the principle of 
that decision is this : “ You are first to read into 
fhe bill of lading all the conditions of the charter- 
party ; if some of those conditions are so large 
as not to be applicable to a b ill of lading at all, 
they are to be treated as inconsistent, and must 
be struok out.” The same principle is applicable 
to exceptions. Exceptions contained in the 
charter-party are to be read into the b ill of 
lading so fa r as not inconsistent with it. No  
exception can be introduced which would be 
repugnant to some provision already in the b ill 
of lading. I t  would not, however, be repugnant 
to introduce an additional exception. There is 
nothing repugnant to a provision that a ship
owner shall carry and safely deliver certain goods, 
unless prevented by certain named perils, to add 
‘ or unless prevented by certain other named 
perils.’ ” B ut there is a distinct contradiction 
between a clause “ weight, contents, &c., 
unknown,” thereby providing against any admis
sion by the shipowner of weight or contents, 
and a provision in the b ill of lading making 
the weight and contents specified in the bill qf 
lading conclusive evidence against the shipowner



128 MARITIME LAW CASES.

A p p .] H o g a r t h  S h ip p in g  Co. L im . v. B l y t h , G e b e n , J o u r d a in , &  Co. L im . [ A p p .

and affecting him with knowledge of the weight 
and contents.

Moreover, clause 12 of the charter-party runs : 
“ The captain to sign Eastern trade bills of 
lading . . . and their conditions to form  
part of this charter-party.” And in the b ill of 
lading in question, and in all Eastern trade bills 
of lading so far as we have been informed, where 
the shipowner agrees to deliver “ subject to the 
exceptions and conditions hereinafter mentioned,” 
the clause “ weight, measure, quality, contents, 
and value unknown ” is in terms expressed to be 
one of the exceptions or conditions “ above 
referred to.” The bill of lading ought not to be 
interpreted as having inconsistent provisions 
incorporated in it, i f  this can be avoided. In  my 
judgment the conclusive evidence clause forms no 
part of the b ill of lading in question, and accord
ingly this appeal fails, and should be dismissed.

S c r u t t o n , L .J .— This is an appeal from a 
decision of Lush, J. affirming in the result, with 
a trifling variation, but for different reasons, the 
decision of a legal arbitrator stated in the form  
of a special case.

Curiously enough the first difficulty is to decide 
who are the parties to the dispute. Lush, J.’s 
decision is embodied in a judgment purporting 
to be between the Hogarth Shipping Company 
and B lyth, Green, Jourdain, and Co. Limited, 
and the notice of appeal is given by B lyth, Green, 
Jourdain, and Co. Lim ited, receivers. B u t the 
pleadings in the arbitration and the decision of 
the arbitrator purport to be in an arbitration  
between the Hogarth Shipping Company and 
“ the Royal Commission on the Sugar Supply 
acting on behalf of the K ing .” B ijth , Green, 
Jourdain, and Co. Lim ited appear on the charter 
as charterers, and are found by the arbitrator 
to be agents for the Sugar Commission. The 
latter are alleged by the points of claim and 
admitted by the defence to be indorsees of the 
bill of lading, and are called by the arbi
trator the receivers. No explanation was given 
to us of this change in the parties to 
the proceedings; I  can only conjecture that it  
was thought undesirable to make orders for costs 
against a Royal Commission acting on behalf of 
the King, and I  treat the party litigating with the 
shipowners aB being in fact charterers and also 
receivers as indorsees under the bill of lading 
issued under the charter. The second difficulty 
is to decide what is the claim made which has 
been adjudicated upon by the arbitrator, form u
lated in the special case and decided by Lush, J. 
Is  it  a claim on the charter or on the bill of lading p 
For on consideration I  agree with the view ex
pressed by Bray, J. in Steamship Den of A irlie  v. 
M itsu i (106 L . T . Rep. 451; 17 Com. Cas. 121), 
that the issuing of bills of lading to a charterer, 
even though he has assigned them, does not neces
sarily terminate his rightB under the charter. And 
I  think i t  is, to say the least, very arguable that the 
charterer here might sue on the charter for failure 
to deliver, alleging that the clause in the bill of 
lading,“ weight, &o., unknown,” was not a “ con
dition,” and therefore not incorporated in the 
charter.

I  do not th ink the points of claim in them
selves are sufficiently clear to exclude a claim 
under the charter; but M r. Branson for the 
goods owners frankly admitted that this claim 
had not been argued before the arbitrator or

before the learned judge below; nor did he him 
self raise i t  in  this court. Under these circum
stances I  do not th ink we ought to consider such 
a claim on appeal, though, speaking for myself, I  
should desire to reserve the question whether in  
a similar case to this such a claim, properly 
raised, should not succeed.

I  approach the matter, therefore, as a claim 
under the bill of lading. This bill, though now 
presented by the charterer, was given to a vendor, 
who made the goods deliverable to his order. He, 
therefore, reserved the jus disponendi and was 
an independent contractor and not merely an 
agent of the charterer. Under these circum
stances I  agree with the reasoning of H am il
ton, J. in Steamship Calcutta Company v. Weir 
(11 Asp. M ar. Law Cas. 395 ; 102 L . T . Rep. 
428; (1910) 1 K . B. 759, 770), that the indorse
ment of the bill to the charterer, when the latter 
claims on the bill of lading, does not alter or 
affect his rights, which are founded on and 
lim ited by the bill of lading.

Does, then, the bill of lading incorporate the 
“ conclusive evidence ” clause of the charter- 
party P I t  contains the clause “ freight and all 
other conditions and exceptions as per charter.” 
W hatever view one might take of the word “ con
ditions,” in the absence of authority, there is now 
a long line of decisions binding on this court, and 
acted on for years by commercial men, that the 
word “ conditions” usually only incorporates 
“ conditions ” to be performed by the consignee 
of the b ill of lading, including therein obliga
tions on the shipowner qualifying or relevant to 
such conditions : {East Yorkshire Steamship 
Company v. Hancock (1900) 5 Com. Cas. 266). 
A n attempt was made to enlarge the meaning of 
the word “ conditions” in Diederichsen v. 
Farquharson {sup.), but the judgments of Sir 
A . L . Smith, M .R . and CollinB, L .J . point out 
why the long line of authorities and practice 
prevent such a meaning being given to the word 
“ conditions.” In  the only case where the word 
“ conditions ” has been given a wider meaning, 
The Northumbria (10 Asp. Mar. Law Cas. 314 ; 
95 L . T . Rep. 618 ; (1906) P. 292), the word
ing of the clause was “ all other conditions, 
including negligence clause,” which showed 
that the parties were using “ conditions ” in a 
wider sense. Thé earliest cases in which this 
lim itation was put on the word “ conditions ” were 
cases where i t  was sought to introduce “ excep
tions ” to excepted perils, for the consequences of 
which the shipowner was not liable from the 
charter into the bill of lading. To meet these 
decisions the wording of the clause was sometimes 
varied to read “ all conditions and exceptions as 
per charter.” I t  is arguable that, as in East 
Yorkshire Steamship Company y. Hancock {sup.), 
obligations on the shipowner relevant to the con
ditions to be performed by the consignee were 
introduced by the word “ conditions,” b o  in this 
case the term “ exceptions ” introduces terms as 
to the shipowner’s liability, to which the excep
tions apply. B u t on consideration I  have come 
to the conclusion that the court is not justified 
in straining the terms of a well-known clause to 
get a meaning, however reasonable, which the 
parties might quite well have expressed in plain 
language, but have not. No one in ordinary 
language would call the “ conclusive evidence 
clause ” an “ exception,”
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I f  the conclusive evidence clause is not incor
porated, i t  is admitted the receivers cannot on 
this bill of lading, and on the facts found, 
succeed.

I  regret this_result: for i t  is difficult to believe 
that any sensible business people put the con
clusive evidence clause into the charter in order 
that it  should have no effect on the liability for 
carg ° carried; but the result is due partly to the 
"way in which the claim has been framed and 
argued, partly to the apparently incurable habit 
of commercial men of using two printed forms 
referring to each other without any clear thinking  
as to how much of each form they intend to be 
their bargain, especially when these forms contain 
phrases which have been the subject of settled 
judicial construction in the courts for many 
years.

I  agree, with some reluctance, that the appeal 
fails.

B r a y , J.— This is an appeal from a judgment 
°* Bush, J . on a special case stated by an 
arbitrator in an arbitration between Messrs. 
Blyth, Green, Jourdain, and Go. Lim ited, called 
r& the special case “ the receivers,” and the 
Hogarth Shipping Company, called the ship
owners, in respect of a claim made by the former 
against the latter for 3hort delivery of bags of 
sugar. Tbe receivers were acting as agents for 
the Royal Sugar Commission. Nothing, how
ever, seems to turn on that, but I  agree with what 
*if-8 k0en. ®aid as to who are the real parties to 
»mis arbitration. The material facts were as 
tollows: B y a charter-party dated the 27th Oct. 
to l4  the shipowners, who owned a ship called the 
■tiaron Napier, agreed with the receivers, who 

the charterers, that the ship should proceed 
to Fort Louis, Mauritius, and there load a cargo 

. ®ugar in bags from the charterers and there
with proceed to London, Liverpool, or other ports 
as ordered, at a freight of 11. 3s. 9d. per ton. B y  
c|ause 12 i t  was provided: [H is  Lordship read 
clause 12, which is set out above.] The ship 

uly proceeded to Fort Louis, Mauritius, aDd 
p  ere loaded from a firm called Elias, Mallac, and 
'J°-* stated to be acting for the Mauritius Com
mercial Bank, a fu ll cargo of sugar. The captain 
8>gned the bill of lading presented to him  by the 
shippera, which Btated that there had been shipped 
8',966 bags of sugar and 7453 pockets of sugar 
weighing 7144 tons 8cwts. 3qrs. and 171b. This 
mil of Jading contained a provision that thq 
cargo was to be delivered subject to the condi- 
«ons and exceptions thereinafter mentioned, 

mongst the conditions and exceptions were the 
oilowing: “ W eight, measure, quality, contents, 

ana value unknown ” (this was in  p rin t); then 
Jotiowed other exceptions, and just above the 
‘gnature of the captain were the words (in 
riting) “ Freight and all other conditions and 

xeeptions as per charter-party.” The ship pre
ceded to Manchester, ana when she arrived 
nere the number of bags and pockets was short 

, 1 the numbers stated in the bill of lading by 160 
Aj>3 and six pockets. The bill of lading had been 
tn ?£S0<̂  ky. Bhas, Mallac, and Co., the shippers,
0 the receivers, and, when the bags had been 
uunted, the receivers made a claim against the 

, 1p°wners for 2771. 19s, 3d., the value of the 
^dgs and pockets short delivered. The claim 
i  as disputed by the shipowners and was referred 

arbitration, M r. R . A . W righ t being the arbi-
V o l . X IV . ,  N . S.

trator. A fter hearing the evidence he was 
requested to state the award in the form of this 
special case, and so stated this case. H e found 
the facts I  have mentioned, and also that 
in fact the ship had delivered all the sugar 
actually shipped, and that there was no loss 
of sugar on the voyage or during discharge. The 
receivers contended that that finding was irre
levant, the shipowners being conclusively bound 
by the number stated in the t i l l  of lading. 
Subject to the opinion of the court, the arbitrator 
decided that the bill of lading, by reason that the 
ship’s obligation to make delivery thereunder was 
expressly subject to the condition that the weight 
was unknown, could not be construed as a b ill of 
lading conclusive as to the cargo shipped, and 
that i t  could not be construed as conclusive as to 
the number of bags stated while not conclusive as 
to the weight of the cargo. Lush, J. held that it  
was conclusive as to the number of bags, but not 
as to the contents, and under par. 13 of the award 
held that the shipowners must give credit to the 
receivers against the freight for 41. 2g. 5d!., the 
value of the bags, but no more.

A  question arose before us as to whether the 
claim was on the charter-party or the b ill of 
lading. I  think the appellants’ counsel admitted 
that the claim was on the bill of lading, but, 
however that may be, I  think i t  is clear that it  
was so; it  was a claim by Blyth, Green, Jourdain, 
and Co. as receivers. The recitals in the award 
state that the dispute was between tho shipowners 
and the receivers. The award is that the receivers 
are not entitled. (See also pars. 12 and 13.) 
They are called throughout receivers, and they 
were tbe holders of the bill of lading, which, as I  
have already stated, had been indorsed to them  
by the shippers. The first question, therefore, to 
be considered is whether the twelfth clause of the 
charter-party was incorporated in the bill of lading 
under the words “ freight and all other conditions 
and exceptions as per charter-party.” The twelfth  
clause is not, in my opinion, an exception. The 
word “ exceptions” in a b ill of lading usually 
means what are called “ the excepted perils.” 
They are exemptions in favour of the shipowner 
from his liability to safely carry and deliver, but 
i f  they include exemptions in favour of the con
signee they cannot include a provision like this, 
which imposes an additional liability on the part 
of the shipowner. I t  is alleged to be a condition. 
Now. the meaning of these words “ freight and 
all other conditions as per charter-party” has 
been discussed in many cases. The effect of these 
words is summed up by M r. Carver in his work 
on Carriage by Sea, art. 160, thus: “ The context 
must in each case be looked at, but the general 
result of the cases is that the words mean all those 
conditions of the charter-party which are to be' 
performed by the consignee of the goods or 
which relate to the mode of delivery to him  
by the shipowner.” H e  refers to Serraino v. 
Campbell (sup.). In  that case the question was 
whether the words included what was really an 
exception. That could not arise here, because 
the word “ exceptions ” is added; but Lord Esher, 
M  R  , (1891) 1 Q. B„ at p. 290, said: “ A fter fu ll 
consideration I  think that the words ought to be 
construed as meaning all those conditions which 
are to be performed by the consignee of the 
goods.” Reliance is placed on the words “ paying 
freight,” but in Diederichsen v. Farquharson (sup.)

S
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the word “ paying ” was absent, yet the court of 
Appeal held that that made no difference. 
Collins, L .J ., on p. 162 of (1897) 1 Q. B., sayB, 
after citing with approval Lord Esher’s judg
ment : “  The ground cn which this rule rests 
is that, inasmuch as freight has to be paid 
by the consignee as a condition of receiving 
the cargo, the words ‘ other conditions’ are 
to be read in their natural meaning, and, 
following upon the word ‘ fre ig h t/ must be taken 
to import conditions to be performed by the 
consignee in  relation to the receiving by him  
of the cargo. I  think i t  can make no possible 
difference to this construction that the words ‘ pay
ment of ’ before ‘ freight ’ are omitted._ ‘ Freight, 
in  my judgment, is obviously equivalent _ to 
‘ payment of fre ig h t1 or ‘ he or they paying 
fre ig h t/ otherwise it  could not be described as a 
condition so as to justify the words ‘ other con
ditions ’ which follow it. The canon of con
struction above stated is, therefore, applicable 
to this b ill of lading, and excludes all terms of 
the charter-party which cannot be brought under 
the category of conditions to be performed by 
the consignee. I t  has been urged that the 
absence of exceptions in  the b ill of lading is a 
reason for giving a larger interpretation to  the 
words ‘ all other conditions as per charter- 
p arty / In  my judgment this fact can make no 
difference, the basis of the rule bring what I  have 
stated.”

In  Manchester Trust v. Fwnses (sup.) Lindley, 
L .J . deals with the argument that the holder of 
the bill of lading takes it  with notice of the 
charter-party, and, after referring to Serraino v. 
Campbell (sup.) and saying that these words only 
refer to conditions to be performed on the 
delivery of the cargo, says that there is no 
authority whatever for incorporating more than 
that, and the equitable doctrine of notice has no 
application to commercial transactions. In  the 
above cases the words “ and exceptions ” were not 
there, but I  do not th ink that the addition of 
those words can enlarge the meaning of the word 
“ conditions.” Having regard to the canon of 
construction laid down by those cases, i t  remains 
to be seen whether the twelfth clause of the 
charter-party falls within it. I t  is clear, I  think, 
that i t  does not. I t  is not a condition to bo 
performed by the consignee, nor one to be per
formed on the delivery of the cargo. I t  relates to 
the form of the bill of lading which the captain is to 
sign, and it  is an agreement between the ship
owners and the charterer that the bills of lading 
are to be deemed conclusive evidence of the 
cargo shipped, and that their conditions should 
form part of the charter-party. I t  is not really 
a condition to be performed by anyone. I t  is a 
term of the contract, a stipulation, No doubt 
the charter-party forms a good and binding 
agreement between the parties to the charter- 
party, but i t  is not an agreement to which the 
shipper or the holder of the bill of lading is 
made a party, and if  this provision is not 
incorporated into the b ill of lading it  gives no 
rights to the holder of the bill of lading. The 
cases in  which the shipowner has been held bound 
by this agreement are either cases between the 
shipowner and charterer, such as Lishman v. 
Christie (6 Asp. M ar. Law  Car. 186; 57 L . T . 
Rep. 552; 19 Q. B . D iv. 333), or cases where 
i t  has been admitted that the clause was

incorporated into the bill of lading, such as 
Mediterranean and New York Steamship Com
pany v. Mackay (1903) 1 K . B. 297). B u t sup
pose this twelfth clause is incorporated into 
the bill of lading. Then there have to be con
sidered the words already in the b ill of lading— 
“ weight, measure, quality, contents, and value 
unknown.” These words have also been the 
subject of decisions. In  Jessel v. Bath  (sap.) it 
was held there these words controlled the state
ment of the weight. On p. 274 of L . Rep. 2 Ex. 
Bramwell, B. said, “ This document, though 
apparently contradictory, means th is : a certain 
quantity of manganese has been brought on board, 
which is said by the shipper for the purpose of 
freight to amount to so much, but I  do not 
pretend or undertake to know whether or not that 
statement of weight is correct ” ; and M artin , B-, 
on p. 273 says, “ The person, therefore, signing 
the bill of lading, by signing for the amount with 
this qualification ‘ weight, contents, and value 
unknown/ merely means to say that the weight is 
represented to him to be so much, but that he has 
himself no knowledge of the matter.” So that if  
the twelfth clause is to be considered as incorpo
rated an inconsistency at once arises. In  one part 
of the bill of lading the captain says : “ I  w ill not 
agree to be bound by the weights, measures, &c-> 
given to me by the shipper,” and in another part 
— namely, the part which is said to incorporate 
the twelfth clause— we have him say in g : “ I  agree 
to be bound by the weights in the bill of lading. 
Can they be reconciled? LuBb, J. thinks they 
can by holding that the shipowner is bound by 
the statement as to the number of bags, but not 
bound by the statement that they contain 
sugar. I  cannot say that I  am satisfied wit 
that construction. I t  is impossible to believe 
that this is what the parties intended. I  thins 
they oannot be reconciled, and this furnishes 
an additional reason for holding that the parties 
did not intend that the twelfth clause should b0 
incorporated. B u t if  i t  is incorporated and the 
two are not reconcilable, which is to prevail ? I  
think the words appearing in the biil_ of lading 
itself. They are words, as I  have pointed out. 
which have received a clear judicial interpreta
tion, and they cannot, I  think, be controlled by 
such general words as “ all other conditions ana 
exceptions as per charter-party.” The clear ana 
express clause must prevail. I  have so ' ar 
assumed that this is not to be treated as a claim 
by the charterers under the charter-party, but, u  
i t  is, the Bame difficulties and inconsistencies win 
arise. Now, we find that the shippers presentea 
a b ill of lading for the captain to sign which con
tains this clause, that the weights, &c., shall no 
be conclusive. How came this to be done? ^  
do not know; nor do we know what was the 
transaction between the shipper and the char 
terers or receivers. I t  seems to me under a 
these circumstances we ought not to hold tba 
the shipowner is bound by a clause which Pr® 
vents him from setting up the true facts. I  
charterers or receivers have their remedy again® 
the shippers, unless they have precluded them
selves by agreeing to accept the bill of 
weight as conclusive, and, even if  they have 
agreed, they may be able to throw the blame 
the shippers for presenting to the captain __ 
signature a bill of lading in  this form, 
justice of the case seems to be with the sc p*
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owners. I  think the appeal should be dis- 
missed. Appeal dismissed.

Solicitors for the appellants, Waltons and Co. 
Solicitors for the respondents, Botterell and 

Roche.

June 26 and 27, 1917.
(Before Lord R e a d in g , C.J., P ic k f o r d  and 

SCRUTTON, L .JJ .)
N e w  Ch in e s e  A n t im o n y  C o m p a n y  L im it e d  v . 

Oc e a n  St e a m s h ip  Co m p a n y  L im it e d , (a)
APPEAL FROM THE KING'S BENCH DIVISION.

B ill of lading—Statement of shipper that 937 
tons were put on board—Statement'qualified by 
shipowners’ agent— “  Weight, measurement, con
tents, and value, except for the purpose of 
estimating freight, unknown ” clause— Prim  a facie 
evidence of receipt— Onus of proof.

A bill of lading presented to and signed by the ship
owners’ agent staled that 937 tons of ore were 
shipped. A document attached to the bill of lading 
by the shipowners’ agent stated that a quantity, 
said to be 937 tons, had been received. The bill of 
lading contained the clause “ Weight, measure
ment, contents, and value, except for the purpose 
of estimating freight, unknown.”

Held, that the shipowner ivas not bound by the state
ment in the bill of lading that 937 tons had been 
received, and upon the evidence he had delivered 
all received.

Smith v. Bedouin Steam Navigation Company
(1896) A. C. 70) distinguished.

JeseeljA Bath (L. Hep. 2 Ex. 267) and Lebeau v. 
General Steam Navigation Company (27 L . T  
Rep. 447 ;  L. Rep. 8 C. P. 88) applied.

McLean and Hope v. Fieming (25 L. T . Rep. 317 ;
L . Rep. 2 Sc. &  Div. 128) considered.

Decision of Sgnkey, J .  reversed.
A p p e a l  by the shipowners fro m  a decision o f 
Sankey, J.

The plaintiffs, shippers of Chinese antimony 
oxide ore, sued the defendants, the shipowners, to 
recover damages for the short delivery of 76 tons. 

B y their points of claim the plaintiffs said :
B y  b ill  of lad ing  dated the  IS th  D ee . 1914 . . .

the  defendants acknowleged to  have received from  the  
p la in tiffs  as shippers 937 tons o f Chinese antim ony  
oxide ore on board th e ir  steam ship T ien ts in  a t H an ko w  
in  good order and condition fo r  delivery  a t  London, the  
said goods to  be delivered a t  the p o rt o f Shanghai 
■ . . to  be re-reshipped on the steam ship Peleus fo r
de livery  in  London. In  breaoh of the  said contract
• . . or duty  of the defendants . . . the defen
dants have w holly  fa iled  to  deliver a t  London or a t a ll
• . . 76 tons o f the  said ore. . . . T h e  value of 
the said 76 tons was 19881. 18s. 3d. W e ig h t shipped 
ns per b ill of lad ing , 9 3 7 ; w e ig h t as delivered in  London, 
861.

B y their points of defence the defendants said 
(inter a lia ,):

T h e  said b ill 1 of lad ing  contained a  clause 
“  W eight . . . unknow n,”  and fu r th e r  provided
th a t the  carrie r’s responsib ility  should cease on delivery  
from  the  ship’s deck. Save th a t the  q u a n tity  of a n ti
m ony oxide ore shipped under the  said b i l l  of lad ing

<*) Reported by E bw aed  J, M. Ch a p lin , Esq., Barristor-at-Law.

was the re in  stated as “ a q u a n tity  said to  be 937 tons.”  
the defendants make no admission as to  the q u a n tity  
alleged b y  the  po in ts o f oU im  to  have been shipped 
no r as to  the  q u a n tity  the re in  alleged to  have been 
delivered. A l l  th e  ore shipped . . . was delivered.

. . A lte rn a tiv e ly  . . .  i f  there was any short
de live ry  . . . same was due to  loss o f w e igh t
caused by the  d ry in g  o f the  said cargo in  the  course of 
tra n s it  fro m  H ankow  to  London and (or) to  necessary 
and unavoidable loss o f w e igh t in  the  handling and 
transh ipm en t o f the  cargo a t H ankow  and Shanghai. 
F o r  such loss the  defendants are n o t responsible.

The bill|of lading, dated the 16th Dec. 1914, 
provided:

Snipped o r de livered fo r shipm ent in  apparent good 
order and oond ition  by  the  N ew  Chinese A n tim o n y  
Company L im ite d  on board the  steamship T ien ts in  
ly in g  in  or o ff the  p o rt o f H ankow  and bound fo r 
Shanghai nine hundred and th irty -seve n  (937) tons 
an tim ony oxide ore in  b u lk  and being m arked and 
numbered as per m arg in , the said goods to  be delivered 
a t the  p o rt o f Shanghai . . . and to  be . . .
numbered and reshipped on board the  steamship Peleus 
on (or) about the  22nd Dec. 1914, and fa ilin g  shipm ent 
b y  any p r io r o r subsequent steamer, each steamer 
ha v in g  lib e r ty  as regards the  whole or any p a rt o f the  
goods, a t the  r is k  o f the  owners thereof, before sh ip 
m ent, o r any tim e  d u rin g  the tra n s it  as o ften as m ay 
be deemed expedient, to  ship by  or to  transh ip  to  any 
o ther vessels o r to  land , o r store, o r p u t in to  bu lk , 
c ra ft, lig h te r, o r conveyance belonging to  the  sh ip 
owners o r no t, and w ith  lib e r ty  fo r  the  ca rry ing  vessel 
to  deviate, to  ca ll a t any po rts  in  o r ou t of the  cus
tom ary  rou te  in  any order o r fo r any purpose. . . .
W e igh t, measurement, contents, and value (except fo r  
purpose o f estim ating  fre ig h t) unknown. T ransh ip 
m ent o f cargo fo r  po rts  where the  ship does n o t call, 
o r fo r  shipowners’ purposes, to  be a t shipowners’ 
expense, b u t a t the  r is k  o f the owners o f the  goods 
fro m  the  tim o  goods leave the sh ip ’s deck, where 
ship ’s re spons ib ility  sha ll cease. Goods forw arded by  
ra i l  are de liverab le a t any ra ilw a y  s ta tio n  w ith in  or 
nearest to  the p o rt named, and m u st be taken away by 
the  consignees im m edia te ly  a fte r a rr iv a l. Goods fo r 
warded by steamship o r otherw ise fo r  shipm ent o r a fte r 
transh ipm ent to  be sub ject to  the conditions and excep
tions of the  fo rw a rd in g  conveyance, and a t the r is k  o f the 
owners o f the  goods. Goods to  be forw arded as soon as 
practicab le , b u t w ith o u t l ia b i l i ty  o f the  shipowner fo r 
detention, and cost o f warehousing to  be borne by the 
owners o f the  goods.

L igh terage.— A n y  goods m ay be landed o r stored or 
p u t in to  h u lk , lig h te r, or c ra ft, w hether be longing to  the  
owners o r no t, a t the  po rts  o f shipm ent or o f de live ry  
o r a t any po in t o f the tra n s it a t the  r is k  o f the  owners 
o f the  goods, and the  shipowners sha ll no t be respon
sible fo r loss o r damage however a r is in g  and a lthough 
due to  the  w ro n g fu l act, negligence, o r de fau lt o f 
persons ac ting  fo r o r under con trac t w ith  o r in  the 
em ploy o f the  owners o r not. In  any ligh te rage done 
b y  o r on behalf o f the Ocean Steamship Company 
L im ite d , the China M u tu a l Steam N av iga tion  Company 
L im ite d , the  Nederlandsche Stoom vaart M aatschappij 
Ocean, o r the T ie n ts in  L ig h te r  Company L im ite d , the  
conditions o f th is  b i l l  o f lad ing  sha ll be p a rt o f the  
con trac t between a ll  pa rties  in terested u n t i l  the  cargo 
is  landed, a fte r w hich i t  sha ll be a t the  r is k  and expense 
o f the owners o f the  goods.

A  document attached to the b ill of lading, 
which was signed on behalf of the shipowners, 
stated:

N o m ark. A  q u a n tity  said to  be nine hundred and 
th irty -seven  tons. E stim ated  fre ig h t, 12921. 5s. 74 
F ro 'g h t paid.
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Sankey, J. gave judgment for the plaintiffs in 
respect of 23 tons short delivered.

The defendants, the shipowners, appealed.
Roche, K .C . and Claughton Scott for the appel

lants.
MacKinnon, K .C . and R . A. Wright for the 

respondents.
The facts and arguments appear sufficiently 

from the judgments.
Lord R e a d i n g , C.J. —  The plaintiffs are 

shippers of Chinese antimony oxide ore, and they 
sued the defendants, a steamship company, to 
recover 19981. damages for short delivery of 76 tons 
of antimony oxide ore shipped in bulk and received 
by the defendants for carriage from China to 
London on a through b ill of lading from Hankow. 
The judge, after hearing a number of witnesses, 
gave judgment for the plaintiffs for the sum of
5291., which represented the value of 23 tons, and 
as to the remaining 53 tons he held that wastage, 
owing to the inherent vice of the antimony ore 
itself during the course of transhipment or 
handling or otherwise, accounted for the loss. 
The defendants have appealed to this court, and 
ask that judgment be entered for them on the 
ground that notwithstanding that many, indeed 
most, of the judge’s findings of fact are in their 
favour, he attached too much weight to the state
ment in the bill of lading that 937 tons had been 
shipped, and thereby fell into the error of finding 
that the defendants, the shipowners, were respon
sible for the loss of 23 tons. Although the amount 
involved is not large, the questions raised are of 
importance, and the facts require careful investi
gation before dealing w ith the law applicable 
to them.

I t  appears that the antimony ore was first 
mined or won at Changsha, which is up country 
in  China some 250 miles from Hankow, and that 
the ore when shipped is carried in lighters on one 
or two rivers until it  reaches Hankow, and when 
this ore reached Hankow it  was taken to Panoff’s 
Yard, which is in the Russian Concession at 
Hankow, and there it  remained for a little  time. 
According to the evidence, when shipped from 
Changsha there were 960 tons on board, and when 
i t  was received from Panoff’s Yard for the pur
pose of being shipped on the Tientsin, there were 
937 tons on board, so that somewhere between 
the shipment a t Changsha and the receipt of the 
goods from Panoff’s Yard 23 tons had disap
peared. A t  Hankow there is evidence to show 
that by the tally, the system adopted at Hankow, 
there were 937 tons received from Panoff’s Yard. 
There is evidence to that effect in M r. Crush’s 
statement, in  the letters which were read from 
Hankow, and I  th ink i t  must be taken that there 
was no evidence to the contrary, and that there
fore we must assume that 937 tons were received 
from Panoff’s Yard. The bill of lading is then 
given, dated the 16th Dec., for a through voyage 
from Hankow by the Tientsin to Shanghai, there 
to be discharged and shipped in the Peleus, which 
was voyaging from Shanghai to London, and the 
antimony ore was to be carried, therefore, on this 
through bill of lading from Hankow to London 
for delivery to the shippers’ agents. When the 
vessel arrived in  London the antimony was sent 
in several coasting vessels from London to New
castle, and when eventually i t  was delivered at 
the quay at Newcastle the total weight was 861

tons. I t  is for the difference of 76 tens between 
that 861 tons and the 937 tons that the plaintiffs 
brought their action.

The learned judge had a body of evidence 
called on behalf of the defendants, which he 
accepted, that this cargo was of a very wasting 
kind, that the antimony oxide ore when loaded 
in  wet weather stuck in  the interstices of the 
baskets, and then when it  dried there was 
evaporation of the moisture, with the result that 
the antimony oxide was very friable, crumbling, 
and dusty, easily lost and easily blown away by 
wind, and so fo rth ; moreover, that this cargo 
was shipped in bulk, which was, in the learned 
judge’s words, a very rare occurrence. The cargo 
is usually shipped in  bags, which appears to be a 
less wasteful package or means of shipment. The 
only reason why in this instance it  was shipped 
in bulk was because it  was inconvenient or 
because it  would have occupied too much time to 
get the bags, and therefore, although it  had been 
intended to ship in bags, in the end the shippers 
shipped in bulk. As a result of that they have 
lost, according to the judge, 23 tons of this 
valuable ore.

The question is whether the judge is right in 
bis view that the defendants are responsible for 
the other 23 tons. The defence set up was that 
the defendants had delivered all they bad 
received. They called evidence to show that all 
the antimony oxide put on the ship had been 
delivered to the coasting vessels carrying from  
London to Newcastle, and they said that dealing 
with a cargo of this character, of this particu
larly  wasteful kind, there was evidence which 
ought to have sufficed for the learned judge, and 
they ought to have been held not liable for any 
loss inasmuch as there was no short delivery^ 
Y ery largely this is a question of fact, and if  I  
had come to the conclusion that the judge’s judg
ment depended solely upon his view of the 
evidence when he had had an opportunity of seeing 
and bearing the witnesses, and that his con
clusion in this case did not depend upon any 
view of the law, but was solely based on the 
evidence, I  certainly should not feel justified in 
differing from him upon the matter which has 
been presented to us, but, after a good deal of 
examination of his judgment and consideration 
of the evidence, I  have come to the conclusion 
that throughout the judgment he has in mind 
that there is a presumption against the. ship
owner because of the statement in the bill 
of lading that 937 tons had been shipped, 
and that he paid no regard to the words

weight and contents and value, except for the 
purpose of estimating freight, unknown.” 1 
think that i t  is for this reason only he has allowed 
the 23 tons against the defendants. I  do no^ 
th ink that he has exactly weighed in his own mind 
the fu ll effect of the presumption against the 
shipowner, but he certainly has taken the view 
that the presumption is one of which the ship
owner has not discharged himself. I  think for 
this reason he has disregarded the handling ot 
the antimony oxide at Hankow twice after it  had 
left Panoff’s Yard, where i t  was established to bo 
937 tons. H e had the gravest doubt as to whether 
he ought to accept 937 tons even at Panoffs 
Yard. Using bis own language, he sai4 • ‘ *  
should say that the 937 is not the correct weigh® 
which was received on board the vessel,” and then
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he proceeds: “ I  think that it  is most unfortunate 
that the ship should have signed, from no fault of 
its officers, that 937 tons were put on board, but I  
think it  is very difficult to say that that onus 
has been discharged.”

W hat is the onus P I t  is the onus of up
setting the primd facie, case that 937 tons had 
been received. I  am not at all sure that the 
learned judge’s error may not have arisen from  
counsel for the defendants having assumed that 
there might be some onus upon them. I t  is 
not clear, but from something that has taken 
place during the course of the argument in this 
oourt I  am not all convinced that that haB not led 
the learned judge to the conclusion that there was 
some kind of onus placed upon the defendants, 
the shipowners. He says, after recalling the 
evidence which in the main he accepted, that if  
there were eight handlings of the ore in bulk a 
loss of 8 per cent, is not in any way excessive. I  
cannot find any statement of his dissenting from 
that view. H e then goes on to say, and I  think 
they are very important words : “ Apart from any 
handling from Hankow on board the Tientsin, 
there were a number of handlings afterwards in 
the course of the voyage.” Then he proceeds to 
deal with the various handlings, and points out 
that one gentleman, M r. Lambert, put the loss as 
at least 14 per cent, on each handling. Then he 
again recalls that another witness has said that a 
loss of 8 per cent, is not at all surprising. He  
contrasts i t  with the evidence which is given by 
the plaintiffs, and he rejects the plaintiffs’ evi
dence on this p o in t; he does not think i t  right 
to accept it, and gives effect to the defendants’ 
evidence. Then, having done that, he says that 
he comes to the conclusion : “ I  do not think there 
has been sufficient evidence given for me to say 
that M r. Claughton Scott has entirely displaced the 
evidence from the bill of lading that 937 tons were 
shipped.” I t  is having regard to those passages 
that I  come to the conclusion thad he haB accepted 
that 937 tons were shipped on the Tientsin at 
Hankow, not because he thought i t  was the true 
view of the facts— indeed, he indicates that i t  is 
hot the correct view— but because he thinks that 
there is a presumption against the shipowner 
Which the shipowner has failed to remove. I f  it  
rested merely there, and that there was some 
Presumption against the shipowner, I  think i t  is 
°ne which ought to be very easily displaced, 
and that i t  was open to him, if  he came to the 
conclusion that he did not believe that the 
rrue weight was 937 tons put on board, to 
give effect to the evidence notwithstanding the 
statement in the bill of lading and notwith
standing the various documents which were put 
before him.

But I  come to the conclusion that his judgment 
cannot stand on a broader ground. There is this 
statement in the bill of lading that 937 tons were 
shipped— that is a statement prepared by the 
shipper and brought by him for the acceptance 
ahd signature of the defendants’ agent—then, the 
defendants’ agent seeing that, accepts in the 
hiargin of the bill of lading not 937 tons but a 
9Uantity said to be 937 tons; then there is in the 

°dy of the b ill of lading the clause, “ weight, 
crcasurement, contents, and value, except for the 
Purpose of estimating freight, unknown.” The 
earned judge has dealt with the case, I  cannot 
ct think, without giving full or proper effect to

the words “ weight unknown.” H e has based 
himself,'as I  understand his judgment, on Smith 
v. Bedouin Steam Navigation Company Limited  
(1896) A. 0 . 70), decided in the House of Lords, 
but I  think he has omitted to notice that in  that 
case there was a definite statement of a number—  
that is, 1000 bales of jute— stated in the bill of 
lading, and there was no clause as in this case, 
“ weight unknown,” or any qualifying words such 
as “ a quantity said to We.” When reference is 
made to the authority of Jessel v. Bath (L. Rep. 
2 Ex. 267), I  think that the true, effect of a bill of 
lading is th is : Where i t  cannot be argued that 
the printed words of a clause, “ weight and 
contents unknown,” are inconsistent with the 
written or typewritten words in the bill of lading, 
and that, therefore, one must treat the whole of 
the bill of lading as the contract, the words 
“ weight unknown ” have the effect of a statement 
by the shipowners’ agent that he has received a 
quantity of ore which the shippers’ representative 
states is of the weight of 937 tons, but which he, 
the shipowners’ agent, does not accept as of that 
weight, and he makes no admission that the 
weight is 937 tons; indeed, on the contrary, he 
says : “ Though the shipper has said 937 tons is 
the weight, the weight is unknown to me, and I  
do not accept his statement except for the 
purpose of estimating the freight for the 
carriage of the goods, inasmuch as there 
must be some quantity stated so that the 
calculation may be made,” and for that purpose 
I  come to the conclusion, but for that purpose 
only, that the shipowner accepts that statement 
of the weight in such a bill of lading as the present. 
That is the view which is to be found, I  think, in  
Jessel v. Bath (sup.). The words of M artin , B  , 
which are so often quoted, are applicable to this 
case (L. Rep. 2 Ex., at p. 273): “ That is a 
common, well-known trade, and it  is obvious that 
goods must be shipped on board hastily, and that 
goods shipped in bulk at a considerable distance 
frome the shore, as is the case at Genoa, for 
instance, cannot by possibility be weighed. The 
person, therefore, signing the bill of lading, by 
signing for the amount with this qualification,
‘ weight, contents, and value unknown,’ merely 
means to say that the weight is represented to 
him to be so much, but that he has himself 
no knowledge of the matter. The insertion of the 
weight in the margin, and the calculation of 
freight upon it, does not carry the matter any 
fu rth er; he calculates the freight, as it  is his duty 
to do, upon the weight as stated to him. The 
qualification is perfectly reasonable, and I  do not 
understand how a statement so qualified binds 
anyone. Bramwell, B. says the same thing (L. Rep.
2 Ex., at p. 274): “ This dooument, though appa
rently contradictory, means th is: A  certain 
quantity of manganese has been brought on 
board, which is said by the shipper for the 
purpose of freight to amount to so much, but I  
do not pretend or undertake to know whether or 
not that statement of weight is correct. On a 
bill of lading so made out I  think no one could be 
liable in such an action as the present.” There is 
one other authority which was referred to—■ 
Lebeau v. General Steam Navigation Company 
(1 Mar. Law Cas. O. S. 435; 27 L, l 1. Rep. 
447; L . Rep. 8 O. P. 88) —  and the passage 
in question is in Lord Esher’s judgment when 
he was Brett, J. There was there a question
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as to the contents of a case, not as to the w eight; 
the same words as here were in the b ill of lading, 
“ weight, value, and contents unknown.” The  
shipment was of a closed case containing silk 
goods, and the closed case when delivered con
tained linen goods. I t  was said against the 
shipowner : “ You are responsible because this 
was received by you and admitted by you to be a 
case containing silk goods, arid therefore you 
must pay the difference in value.” The answer 
by the shipowner was: “ N o ; we said weight and 
contents unknown, and therefore all that we are 
admitting is that we received a closed case.” The 
Court ot Appeal in this caie held that the ship
owner’s contention was right. Lord Esher says 
(at p. 96 of the Law Reports): “ When a closed 
case is offered to him with a repiesenta- 
tion as to the nature of its contents on 
the b ill of lading, he may accept it  without 
alteration of the bill of lad in g ; but if  he 
alters the bill of lading by inserting a statement 
that the contents are unknown, i t  is clear, 
as a matter of business, and it  seems from the 
American cases and Jessel v. Bath (sup.) to be the 
law, that he thereby declines to accept the 
declaration of the shipper. He says in  effect:
‘ I  accept this case as i t  appears on the outside; 
I  know nothing about the inside, and will be 
bound by no statement in reference to it.’ I t  
appears to me that this completely does away with 
the statement made by the shipper with respect 
to the nature of the goods, and both parties must 
then be taken to agree to the bill of lading in the 
modified form by which there is no binding state
ment as to the contents of the package."

As against those authorities we were referred 
to the case of McLean and Hope v. Fleming 
(1 Mar. Law Cae. O. S. 160; 25 L . T. R°p. 
317; L . Rep. 2 Sc. & D iv. 128), and I  will 
only say with reference to that case that 
i t  does not seem to me to touch the par
ticular point with which I  have been dealing. 
Indeed, so far as one can gather from the report, 
Jessel v. Bath (sup ) was not even cited to their 
Lordships. W hether i t  was or not, the decision 
of the House of Lords really rests upon the con
clusion that the burdeD, whatever i t  was, upon 
the shipowner had been discharged. Again, it is 
to be observed that, although there is nothing 
throughout the speeches of their Lordships to 
show that the point was before them, the reporter 
has made a note which shows that in this bill ot 
lading were the words “ weight, quality, and con
tents unknown,” but no significance seems to have 
been attributed to them. I t  may be that they 
escaped observation. That is a little  difficult to 
believe in view of the counsel who argued it  or 
of their Lordships who dealt with it. I  think 
probably the truer reason is that it  was not 
necessary to touch on this matter for the purpose 
of the decision which the House of Lords was 
then giving. A t any rate, McLean and Hope 
v. Fleming (sup,) is not an authority which in 
the slightest degree detracts from the decision 
of Jessel v. Bath (svp ),

I  arrive, therefore, at the conclusion that the 
statement in the bill of lading of 937 tons is not 
a statement which binds the shipowner except 
for the purpose of estimating the freight, and 
therefore when Sankey, J. assumed 937 tons as 
the weight shipped at Hankow because of the bill 
of lading, he was assuming a weight by which the

shipowner was not bound. I f  that is so, i t  seems 
to me to result that you must at least take into 
account the two handlings at Hankow, where 
from Panoff’s Yard they are put into lighters, 
taken from the lighters to the ship Tientsin, 
handled again by removal from the lighters 
to the vessel Tientsin, and stowed there, and 
if  that had been taken into account, I  cannot 
but think that Sankey, J. would have given 
judgment for the defendants, and the only 
reason why he did not take it  into account was 
because he thought he was bound io exclude it on 
account of the statement in the b ill of lading. 
That being the case, and as I  am not differing 
merely from a conclusion of the learned judge 
upon the evidence which was before him, I  have 
arrived at the conclusion that judgment must be 
entered for the defendants, and therefore I  think 
that this appeal must be allowed.

P ic k f o r d , L . J.— I  agree.
This was an action for short delivery of a 

cargo of antimony ore shipped in bulk. I  will 
not say it  is admitted, but it  is found by the 
learned judge upon evidence to my mind abso
lutely conclusive, that to ship this produce 
in  bulk is, to use bis expression, “ asking f ° r 
trouble.” I f  you ship i t  in bulk the loss by 
wastage, if it  ha3 to be handled on several 
occasions, is certain to be extraordinary— that 
is to say, extraordinary as compared with an 
ordinary cargo carried in the ordinary way- 
That is what we start with.

Looking at this evidence aa far as one can 
judge from it  on paper, accepting, as the judge 
did, the evidence for the defendants as being 
substantially correct with regard to the incidents 
of tfyp carriage of a cargo of this kind, I  should 
have found myself, without any examination ot 
the niceties of the onus of proof arising, that 
there was no liability on the defendants for the 
loss of this part of this cargo that occurred; 
but the judge has not found that, and of course 
upon a finding of fact I  should be very lot*1 
indeed to interfere with his judgment, if  it  wei* 
clearly a finding of fact and was founded upon 
correct principles.

This can hardly be said to be a finding of f act 
in the strict sense. The judge, after going 
through all the facts, says: “ I  have made a 
calculation to the best extent that I  can, and A 
think that the amount of this cargo lost through 
no fault of the shipowners at all was 53 tons. 
W e do not know, therefore, the basis upon which 
he arrived at that figure of 53 tons, and that 
makes it  in my opinion easier to interfere with 
his decision.

The real ground upon which differ from him 
is th is : I  th ink he based his opinion upon a 
wrong consideration, with the greatest respect to 
him. I  think he has accepted the position a* 
being this: That there is in this case the sa*n 
burden upon the shipowner of disproving the 
figure of 937 tons, which appears in the bill 
lading, as existed and was laid upon the steP' 
owner in Smith v. Bedouin Steam Navigw'l° 
Company (sup.), to which ha referred at 
beginning of his judgment and upon wbic 
he seems to have founded his reasoning. . 
was argued that that was right, and tn 
in an action against the shipowner for 81,0 
delivery of cargo the words “ weight, _c0 . 
tents, and value unknown ” have practica )
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no effect, that they are inserted simply for the 
purpose of protecting the person who is aotually 
the signer of the bill of lading. I  asked both 
counsel what effect was to be given to the words 
la an action of this kind. Prom one I  got no 
answer, and from the other the answer was that 
it  made very little  difference indeed. That was 
the view I  think that the judge took, but I  do not 
think that it  is the right one. The bill of lading 
begins: “ Shipped or delivered for shipment 

tons antimony oxide ore in bulk,” and it  has 
below it  “ weight, measurement, contents, and 
I ’nlue, except for the purpose of estimating the 
freight, unknown.” I t  is quite true that that is 
°Pe of those many printed clauses often incon
sistent, often unintelligible, and not infrequently 
illegible, that make up what is called a bill of 
lading, but still it  cannot be disregarded, and I  
think that very considerable weight ought to be 
Siven to it even if that were the only thing to be 
considered, but i t  is not, because, in order,to em
phasise the fact that the shipowner does not 
intend to be bound by that statement of 937 tons, 
he attaches in the margin a document which 
begins, “ No mark. A  quantity said to be 937 
tons,” and therefore you have the statement, “ I  
®ay that there was shipped 937 tons ; I  say that 
because it  is said to be 937 tons, but I  do not 
know the weight myself— weight unknown.” To 
attach to such a statement as that anything like 
he same weight as there is to what may be called 

a clean bill of lading without any qualification 
aeems to me wrong. I  do not in the least dissent 
from what has been said by my Lord, that no 
Presumption arises here at all, but, assuming that 
here was any Ipresumption arising from such a 

statement.as that, it  is obvious that the burden 
ot disproving it  must be of the very lightest, and 
hat almost any evidence or almost any considera

tion would be sufficient to upset it, I  think there 
as ample evidence to upset such a presumption 
8lwould arise from this document. The weighing 

done in a way which the judge says was not 
htiBfactory. To that I  do not attach very much 
Wportance, because, after all, that would be 

^Peculating as to whether the weight were right 
j,r. hot, but what is still more important was 
,, ls> that the weight was not the weight taken as 
,  c cargo went into the ship; i t  was the weight 
■p ea as i t  came out of the yard of a firm of 
jA^bff and Co., and before i t  was put in the 
, Rhters into which it  was put for the purpose of 

eing carried to the ship Tientsin in which it 
l ia» t °  be carried to Shanghai, and out of which 

outers i t  was taken in order to be pub into the 
anc* therefore there were two handlings,

-■ ? there was ample evidence upon which the 
uage believed that where you handle a. cargo of 
»  kind there always is and must be some 
stage. I t  seems to me that fact alone would 

tui ?']®cieDt  to displace any presumption that 
th qq aris°  from this document in this form, that 
v J? l tons> taken, if  you like to take it, as the 
w ,Sht that came out of Panoff’s Yard, was the 

j®’ . that went into the Tientsin, I f  that pre- 
qus ?• ° n '8 onc8 displaced, then it  becomes a 
tha lon ° t  whether the shipowner has delivered 
a„, cargo, whatever i t  m ight have been, and the 
seem ,height which he took into his ship. I t  
Wh; t  * °  m.e tlia t there was ample evidence upon 
takBC rv16 i adge could find, and I  think, i f  he had 

en the same view of the bill of lading he would

have found that the shipowner had delivered all 
that was given to him, allowing for the natural 
wastage in consequence of the handling, and that 
view of the judge became of the greatest possible 
importance for the reason pointed out by my 
Lord. There were eight handlings of this cargo 
from the time it  left Hankow to the time it  
arrived at Newcastle, the weights being taken at 
Hankow and at Newcastle respectively. Taking  
the view that the judge took with regard to the 
presumption of onus arising on the bill of lading, 
ue expressly and purposely excluded the two 
handlings which I  have mentioned at Hankow. 
T hat would be right if the shipowner were bound by 
the statement of 937 tons shipped on the Tientsin, 
but i t  is wrong i f  you once displace that as a find
ing of the quantity binding on the shipowner, 
because you have to take into account that there 
would be a certain amount of loss in putting into 
lighters and taking out of lighters for the purpose 
of shipment on the Tientsin.

For these reasons I  think the judge did not 
proceed upon the right principle and basis, and 
therefore I  see no difficulty in the way of differing 
upon his finding of fact. Looking at the evidence, 
i f  I  am not bound by the judge’s finding of fact,
I  should have no hesitation in saying that 
the result is that the shipowner has delivered 
what was given to him less the amount that was 
lost by wastage in the various handlings of this 
cargo carried in bulk as i t  was, and therefore, 
according to all the evidence,necessarily involving 
extraordinary loss by wastage. For these reasons 
I  think that judgment should be entered for the 
defendants.

Scktjtton, L .J .— I  have come to  the same 
conclusion, b u t as we are d iffe ring  from  the 
learned judge below, and as we have been 
u rgen tly  entreated no t to  d iffe r from  h im  on a 
mere question o f fact, I  th in k  i t  r ig h t  to  state 
the  reasons why I  d iffe r in  m y own words. I  
Bhould be very slow to  d iffe r from  a judge who, 
having seen the witnesses and heard the evidence, 
on a pure question o f fact, has arrived a t a con
clusion, because I  m ig h t have come to  some 
d iffe rent conclusion, and I  th in k  th a t the court, 
before i t  d iffe rs from  such a find ing, should 
be clearly satisfied tha t the judge has acted on 
some wrong p rinc ip le  o f law, o r th a t i t  can 
c learly p u t its  finger on a specific m istake o f 
fac t c learly proved.

This action is one for damages for short 
delivery of cargo, and the case made by the 
plaintiffs was that 937 tons of antimony oxide 
were put on board the defendants’ Bhip at 
Hankow amd that 861 tons were delivered at 
Newcastle— a shortage of 76 tons. The-judge 
has said that 53 of those 76 tons are accounted 
for by the wasting nature of the cargo, and he 
gives judgment for 23 tons which the shipowner 
has not accounted for. The plaintiffs themselves 
made some allowance for wastage, but a very small 
amount. The cargo is by its nature of a wasting 
character. There are many cargoes which, when 
put on board a ship, you can be sure from their 
own nature will come out weighing less than they 
went in ; sugar w ill lea k ; some cargoes will 
evaporate their moisture and weigh less. The 
best example, of course, of a wasting cargo is 
a cargo of ice; you can be quite certain that 
ice shipped in an ordinary ship will not come 
out the same weight as i t  went in. This par-
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ticular cargo of antimony oxide wastes for this 
reason— a great part of it  is fine dust. I f  i t  is 
shipped wet, some of i t  adheres to the sides of 
the vehicle in  which i t  is carried or the vehicle 
in  which i t  is shipped. I f  it is shipped dry 
some of i t  blows away, some is carried away by 
the pumps in bilge, and a wastage happens at 
every handling; like coal, the larger lumps break 
up and become smaller and make dust. Obviously 
one has a considerable difficulty when one tries to 
prove how much of such a cargo has been lost 
through its own inherent defects or nature and 
how much has been lost by the shipowner without 
any cause to protect him.

The first thing one has to do is to find out what 
quantity was shipped. On that point I  find my 
first clear difference with the judge. As I  read 
his judgment he has started with this— that the 
bill of lading states 937 tons ; that that is prim a  
facie evidence that 937 tons were shipped, and the 
shipowner must account for the shortage. Jtle 
begins by referring to Smith and Co. v. Bedouin 
Steam Navigation Company {sup.), and says that 
in  the language of Lord Halsbury, L.C._(1896) 
A. 0., at p. 76), you might say they had given a 
bill of lading for 937 tons received : “ I f  that fact 
is once established, i t  becomes the duty of those 
who attempt to get rid of the effect of that fact 
to give some evidence from which your Lordships 
should infer that the goods were never on board at 
all.” H e continues by saying that the defendant has 
the onuB upon him of upsetting the primat facie 
case that he received 937 tons. Then he adds at 
a later stage: “ I  do not think there has been 
sufficient evidence given for me to say that 
M r. Olaughton Scott has entirely displaced the 
evidence from the bill of lading that 937 tons 
were shipped,” Therefore i t  Beems to me quite 
clear that the judge has started with this : “ Here 
is a b ill of lading which is primdt facie evidence 
of the shipment of 937 tons; the shipowners must 
displace that prim a facie evidence.” Statements 
in  a b ill of lading may be conclusive evidence 
against the shipowner ; they may be so under the 
th ird  clause of the B ill of Lading Act (18 & 19 
V iet. c. I l l )  where they are signed by certain 
people and sued on by certain people mentioned 
in that section. They may be so when other 
persons for value have acted upon the statements 
and when an estoppel is established against the 
shipowner because he has made a statement 
knowing it  may be acted on by another person 
who has given value on the faith  of the state
ment. A  well-known example of that is the case 
of Compania Naviera Vasconzada v. Churchill and 
Sim  (10 Asp. Mar. Law Cas. 177 ; 94 L . T . Hep. 
5 9 ; (1906) 1 K . B. 237).

I f  the statement is not conclusive, it  may yet 
be prima, facie evidence, so that, if  no further 
evidence is given, the shipowner is bound by it, 
but before you can get a statement either to be 
conclusive evidence or to be prim a facie evidence 
you must have a statement. This bill of lading 
is 11937 tons, a quantity said to be 937 tons, weight 
unknown.” The first point upon which I  should 
differ from the judge, although I  do not gather 
that his attention was specifically directed to 
this point, is that, in my view, the bill of lading 
is no prim a facie evidence of any weight at all. 
I  put to counsel in the course of the case a case 
which is not a shipping case, a box tendered to a 
warehouseman or a bank with a receipt “ one box

of jewels,” signed by the warehouse or the bank, 
“ received, contents unknown.” I t  appears to me 
that such a document contains no statement 
whatever as to contents. The form of signature 
repudiates the statement which is made by the 
person delivering it, and says : “ I  do not accept 
that statement.” W hen one gives a bill in that 
form, i t  appears to me, quite apart from authority, 
that you could not say it  was any p rim a facie 
evidence on the person who signed it  stating that 
the weight of the contents were unknown. B ut 
for the argument I  have listened to I  should have 
thought that that was the clear resultof authorities, 
many of them established for many years. I t  
appears to me to be what M artin  and BramweU,
BB . said in dessel v. Bath  (sap.), what Brett, 3. 
said in Lebeau v. General Steam Navigation Com
pany {sup ), what the Privy Council said in the 
case of The Ida  (32 L. T . Rep. 541), and the 
only thing I  can find to contradict it  
is that in  the .Soottish case of McLean and 
Hope v. Fleming (sup.), where in fact the bill 
of lading had in i t  the words “ weight 
unknown,” the House of Lords did not refer to 
those words, but treated such a bill as if  it  might 
be prim a facie evidence. The reporter called 
attention in  a note to the fact that the words 
“ weight unknown ” were in the bill. The House 
of Lords do not refer to it, and I  cannot believe 
that they meant to overrule M artin  and Bram- 
well, B B . without referring to them in any way 
or any evidence that the question was discussed. I  
start, therefore, with this, and this is where in the 
first place I  differ from the judge. H e starts 
with the bill of lading as primé, facie evidence ot 
937 tons shipped. I t  appears to me that the bill 
of lading was no prim a facie evidence at all.

I t  was pressed upon us that i t  would be very 
inconvenient commercially that such bills of lading 
should not be evidence of the quantity shipped. 
I t  is a very true observation, and the answer is 
that some nations do find i t  so inconvenient that 
they have legislated to make a b ill of lading primo, 
facie evidence of the quantity shipped, and they 
require the shipowner to state the quantity 
shipped in  the bill. The fourth clause of the 
H arter A ct 1893 in  the United States has that 
effect, and there is a similar clause in the 
Dominion of Canada W ater Carriage of Goods Act 
1910 (9 & 10 Edw. 7, c. 61), s. 9, but England has 
not yet thought it  neceBBary to insert any such 
clause in its shipping legislation. I f  there is n° 
statement in the bill of lading which is either 
conclusive or prim a facie evidence against the 
shipowner, the shipper starts with the burden ot 
proving what quantity was put on board, and in 
this case the shipper is able to do this. H e says; 
“ I  cannot prove what was put on board the ship 
the Tientsin, but the cargo was weighed at a yard 
in Hankow and it  there weighed 937 tons; after 
that weighing took place the cargo was carried 
down in some 9000 baskets to lighters, tipp®“ 
into lighters and oarried in the lighters to the 
ship, taken out again in baskets or some form 0 
receptacle and tipped into the hold.” I f  one ha® 
to start, therefore, with the weighing at Panoli s 
Yard and not with the going into the ship, there 
are two handlings which follow the weight of 9j”  
tons and come before the cargo is put into tb 
ship. The judge in his judgment, while accepting 
the position that each handling loses weight in 
this wasting cargo, has said that he considers th
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matter apart from any handling at Hankow on 
ooard the Tientsin, and that is the only reason 
r e has started with the b ill of lading and thought 
jt  was primd facie evidence. Once the bill of 
lading has gone as primd facie evidence there are 
wo handlings which the judge has not considered, 

and which, if  included at the rate of 1 per cent., 
and many of the defendants’ witnesses put the 
minimum loss for handling at 1J per cent., would 
account for the difference which the judge has 
.° ]4  to be short shipment. Further, when the 
Judge prqeeeds to speak of- the number of hand- 
imgs he only speaks of four, and one transit in 
the coasting vessel. That certainly omits two 
handlings at Newcastle. Then I  find this : the 
ludge, as I  think through an error of law, started 
with the bill of lading as evidence of the cargo 
Put on board the ship, when, in my opinion, i t  is

0 evidence, and has disregarded what happened 
uetween the weighing at Panoff’s Yard and the

ting on board the ship, and has not counted 
e handlings at Newcastle. Therefore i t  appears 

JO me, as i t  has appeared to my brothers, that 
Jnere is ample material for accounting for the 
,, . lc of the shortage by the wasting nature of 
"!*? cargo, particularly in view of the evidence, 
which is often given as a matter of form, but 
which is, at the same time, very often a matter of 
eahty, that the ship has delivered all it  has

received.
, ®'°*’ these reasons— quite agreeing that one 

Juould not differ from a judge on a matter of 
only— I  think he started with a wrong view

1 the law, and that led him to disregard certain 
matters of fact which he ought to have con-
utered, which would have accounted for the 

tons he finds to be the shortage, as well as the 
tons which he finds to be wastage. For these 

- - n s  I  agree that the appeal should be

Appeal allowed.

aud°flCii°r8 ^°r  P'a*Miffs, Ballantyne, Clifford,

f  Solicitors for the defendants, Stokes and Stokes, 
r Cameron, Maclver, and Co., Liverpool.

h ig h  c o u r t  o f  j u s t ic e .

K IN G ’S B E N C H  D IV IS IO N .
July  30 and 31, 1917.

(Before B a il h a c h e , J.)
Rr n e s s , W it h y , a n d  Co. L im it e d  v. R e d e - 

^  Ria k t ie b o l a g e t  B an co  a n d  o t h e r s , (a) 
°reign ship in United Kingdom —  Charter- 
Party—Baltic and White Sea time charter— Ex
ception of restraint of princes— Emergency legis- 
Lalt°n of country of owners —  Performance of 

^  Contracl prevented.
y « charter-party made in the United Kingdom 
°n the 13th Nov. 1916 the defendants, who 
’'fere the Swedish owners of a steamer called 

e Z  , of 3186 tons gross register, chartered 
e Z. to the plaintiffs for a period of six 

Months. The steamer was to be employed on 
°yages between certain ports, all of which were 

^outside Sweden. The charter was on a Baltic and
(sl Reported by T. W. Moksan, Esq., Barrister-at-Liw.
V o l . X IV . ,  N . S.

White Sea time charter form, and contained, an 
exception of restraint of princes. The owners and 
the master were Swedish subjects ordinarily resi
dent in Sweden. The King of Sweden, in the 
exercise of a power given to him by the Swedish 
emergency legislation, made decrees prohibiting 
Swedish ships of more than 200 tons gross register 
from carrying goods for freight between ports out
side Sweden. On the 15th Nov. 1916 the ship 
loaded a cargo of coal at Barry, under the charter- 
party, for Genoa. She went one voyage to Genoa 
and delivered the coal. She then returned to 
Cardiff, and the plaintiffs proposed to load another 
cargo of coal far carriage to Italy. This was 
objected to by the defendants on the ground (inter 
alia) of the Swedish emergency legislation, and 
they (the defendants) refused to proceed with the 
time charter.

Held, that there may be a restraint of princes where 
the restraint can operate, and can only operate in 
the case of a ship, upon the owners or the master; 
and it is a case of restraint of princes i f  the per
formance of the contract will render the owners or 
the master liable to pains and penalties— imprison
ment and fine— and the owners and the master are 
within the jurisdiction of the Sovereign or Govern
ment by whose law the performance of a particular 
contract is illegal. The defendants were entitled 
to rely upon the exception of restraint of princes. 
Judgment for the defendants.

Observations of Bramwell, B. in Rodocanachi v. 
E llio tt (2 Mar. Law Cas. 0. S. 399 ; 31 L. T . 
Rep. 239; L. Rep. 9 C. P. 518) and of the 
Court of Appeal in  Sanday v. British and 
Foreign Marine Insurance Company (13 Asp. 
M ar. Law Cas. 1 1 6 /1 1 3  L . T . Rev. 407; 
(1915) 2 K . B. 781) applied.

T r ia l  of action in the Commercial L is t  before 
Bailhache, J. without a jury.

The defendants were Swedish subjects ordi
narily resident in Sweden. They were the 
owners of the steamship Zamora, which was char
tered by the plaintiffs on a Baltic and W hite  
Sea time charter form for six months, to be 
employed on voyages between certain ports, all 
of which were outside Sweden. The defendants 
objected to the steamship going to Ita ly  with a 
cargo of coal, upon the ground {inter alia) that 
such voyage contravened Swedish emergency 
legislation, and they refused to allow the plain
tiffs to have any further use of her. The plain
tiffs brought an action to restrain the defendants 
from using the ship otherwise than in accordance 
with the terms of the charter-party. The defen
dants relied upon the exception of restraint of 
princes provided for in the charter-party.

The facts are fu lly  indicated in the headnote 
and the judgment.

Leek, K .C . and R. A. Wright for the plaintiffs, 
— The ship was in or about to come into the 
United Kingdom. I t  was therefore outside 
Swedish territorial lim its and free from any 
Swedish control! The prohibition by Swedish 
law does not operate aB a restraint of princes, 
within the meaning of the charter-party, where, 
as in this case, the ship was outside Swedish 
territorial limits.

Dunlop for the defendants.— Admitted that it  
is law that the mere fact that a contract is 
illegal by the law of a foreign State to which one 
of the contracting parties is a subject will not

T
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make that contract illegal or unenforceable i f  i t  
is an English contract to be construed and 
enforced according to English law. B ut the 
defendants rely upon the exception of restraint 
of princes. To constitute restraint of princes it  
is enough that the owners and master are 
Swedish subjects and amenable to the Swedish 
criminal law in the event of their disobeying the 
prohibition, [H o  referred to dicta of the Court 
of Appeal in Sanday v. British and Foreign 
Marine Insurance Company (13 Asp. Mar. Law  
Cas. 116 ; 113 L . T . Rep 407 ; (1915) 2 K . B 781); 
also of Bramwell. B. in Bodocanachi v. Elliott 
(2 Mar. Law Cas. 0 . S., 399; 31 L . T. Rep. 239; 
L  Rep. 9 C. P. 518).]

B a il h a c h e , J. — On the 13th Nov. 1916 
the Swtdish owners of a steamer called the 
Zamora made a Bix months’ time charter with 
the plaintiffs, Messrs. Furness, W ithy, and
Oo. The steamer was then in the United  
Kingdom, or shortly to come into the United  
Kingdom, and Bhe was to be employed during 
the six months on voyages within certain 
limits. I t  is suffieient for my purposes to say 
that all those lim its were outside the kingdom of 
Sweden. The charter was on a Baltic and W hite  
Sea time charter form, with which by this time 
we are all very fam iliar; and in clause 14, 
amongst the exceptions, there was an exception 
of restraint of princes.

I t  appears that there was existing at this 
time, at the date of the charter, some emergency 
legislation in Sweden, which apparently is very 
similar in form to our own emergency legislation ; 
power is given to the K ing  of Sweden to make 
certain proclamations and regulations, and then 
he, under the statute giving him that power, 
makes these proclamations. He has made pro
clamations and regulations— decrees I  think they 
are called— and No. 271 and No. 273 are the 
material ones for this purpose. By decree No. 271 
i t  is provided that “ goods shall not be carried 
between places outside the kingdom by Swedish 
vessels of a gross tonnage of 200 tons register 
or more.”

The effect of that was to prevent the carriage 
of goods between ports neither of which is in the 
kingdom of Sweden. Then, by decree No. 273, 
there is a regulation against making time 
charters for a longer period than six months. 
I f  I  had been left alone to read those 
two decrees together. I  should not myself 
have thought that No. 271 was applicable 
to No. 273. I  should have thought myself 
that No. 271 referred to voyage charters and 
No. 273 referred to time charters; and there 
might be a time charter for six months which 
kept or might keep the vessel for the whole of 
those six months outside Swedish waters. M r. 
Schonmeyer, a Swedish advocate, has given 
evidence here that the effect of the Swedish law 
is that No. 271 and No. 273 must be read 
together; and, although you may in a time- 
chartered ship carry goods outside the kingdom 
of Sweden, one of the ports between which you 
carry the goods must be a Swedish port. I t  may 
be so ; and at any rate for my purpose, as he is 
the only witness called before me as to the 
Swedish law, I  must accept what he says upon 
that matter, having no evidence to the contrary.

Now, the vessel was chartered in this country. 
The contract is an English contract, and no

doubt has to be construed according to English 
law. She did go on one voyage to Genoa, ana 
the owners then objected, not upon the SU0“ “ “  
that there was any restraint of princes at all, but 
upon the ground of the danger whioh the ship 
incurred in navigating the waters between 
this country and Ita ly . I t  was upon that 
ground that the owners at first declined to 
proceed with the time charter. They did not 
state the restraint of princes point until a later 
date. But, of course, if  they have the restraint 
of princes point, and can rely upon it, they can 
justify their refusal to proceed with the charter- 
party upon any ground which existed at the time 
and which is in fact a good justification for their 
refusal. , . ,

I t  is conceded by M r. Dunlop and is, I  thins, 
quite clear law, that the mere fact that a contract 
is illegal by the law of a foreign State to which 
one of the contracting parties is a subject will 
not make that contract illegal or unenforceable «  
it  is an English contract to be construed according 
to English law and to be enforced according to the 
law of this country. Therefore, if  i t  were not «w1 
the exception of restraint of princes, the Swedish 
owners in this case could not rely upon the fact 
that this charter-party is illegal according to 
Swedish law. But they have the words “ restraint
of princes.” ,

I  was for some time in doubt whether tne 
restraint arises from a foreign law; and the 
foreign Government, against whose law the con
tract is intended to be performed, is not in a 
position to stop the performance of the contract 
by force, and by force applied to_ the subject- 
matter of the oontract— that is, in thi3 case, 
either to the ship or the cargo. I  am not aware 
myself of any case in which there has been an 
instance of restraint of princes in which the 
foreign Government has not been in a position to 
enforce the restraint by actual physical action 
upon the subject-matter of the contract— the 
ship or the cargo. B ut Mr. Dunlop has referred 
me to a good many expressions in the well-known 
case of Sanday v. British and Foreign Marine 
Insurance Company (ubi sup.), which was decided 
last year, I  think, in the House of Lords, and 
certainly to expressions in the judgment ot 
Bray, J. in that case and in the Court of AP" 
peal, and of the Lord Chief Justice — an*?, 
indeed, to my own expressions —  and, in parti
cular, to some expressions in the judgment ot 
Bramwell, J. in the case of Bodocanachi 
E llio tt (31 L . T . Rep. 239; L . Rep. 9 C. P . 518) 
which are material.

Putting all those expressions together, it  seems 
to me that a number of judges have said this- 
that you may have a restraint of princes where 
the restraint can operate, and can only operate in 
the case of a ship, upon the owner or the master, 
and it  is a case of restraint of princes if  the p®r" 
formance of the contract will render the owner or 
the master liable to pains and penalties im  
prisonment and fine— and the owner and t 
master are within the jurisdiction of the sovereign 
Government by whose law the performance ot a 
particular contract is illegal. ,

I  doubt whether this is not carrying restrain 
of princes further than it  has ever been ca r̂ie„ 
before; certainly further than it  has ever bee 
carried in any reported case of which I  have any 
knowledge. But i t  seems to me to follow tro
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the observations made by Brarawell, L .J . in  
Bodooanachi v. E llio tt {ulfi sup), and from the 
observations made by the Court of Appeal in 
Sanday v. British and, Foreign M arine Insurance 
Company (ubi sup.).

The result, although this may be no extension 
of the doctrine, is that the plaintiffs’ case fails, 
and there must be judgment for the defendants.

Judgment fo r defendants.
Solicitors for the plaintiffs, Downing, Handcock, 

Middleton, and Lewis.
Solicitors for the defendants, Thain Davidson 

and Co.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

M ay  8 and 9,1917.
(Before H i l l , J. and Elder Brethren of the 

Trin ity  House.)
T h e  J es s ie  a n d  T h e  Z a a n l a n d . (a)

Collision— Steamship at anchor broken adrift by 
another and driven into a third steamship at, 
anchor— Action for damage by the steamship at 
anchor against the steamship broken adrift and the 
third steamship— Both'defendants held to blame.

The plaintiffs' steamship, which was at anchor, was 
run into by another steamship which had been at 
anchor, but which had been broken ,adrift by a 
third steamship. The plaintiff steamship sued the 
steamship which collided with her for the damage 
she had sustained, and, on that vessel alleging that 
it was the fault of the third steamship which had 
collided with the first defendant, the plaintiff vessel 
joined the third vessel as defendant. On the trial 
of the action against both defendants it was proved 
that the plaintiff vessel was at- anchor showing 
proper anchor lights; that the first defendant, the 
vessel which had been lying to her port anchor, 
ought to have had her starboard anchor so placed 
that it could be let go at once, whereas in fact it 
took eight to ten minutes to let it go; and ought to 
have made use of her engines sooner. The second 
defendant admitted that she was to blame for the 
collision with the first defendant, bvl alleged that 
the collision between the first defendant and the 
plaintiff was not a result of the negligence which 
caused the collision between the two defendants. 

Held, that the plaintiffs were entitled to recover 
against both defendants, on the ground that the 
second defendant had set the first defendant adrift, 
and that the collision with the plaintiff was the 
consequence ot the first defendant being set adrift ; 
and that the first defendant was to blame, because it 
bad not been shown that the collision could not have 
been avoided by the exercise of reasonable skill and 
care on her part.

D a m a g e  a c t io n .
The plaintiffs were the owners of the steamship 

Carbo I . ; the defendants were the owners of the 
steamship Jessie and the owners of the steamship 
Zaanland. The owners of the Garbo I .  first sued 
the owners of the steamship Jessie, and, on the 
owners of that vessel alleging that the collision 
between the Jessie and the Carbo T. was caused 
by the Zaanland colliding with the Jessie, the

ownerB of the Carbo I .  joined the owners of the 
Zaanland as defendants in the action they bad 
brought against the Jessie alleging that the 
collision between the Carbo I .  and the Jessie was 
caused by the negligence of those on the Jessie 
or the Zaanland or by their jo int negligence.

Tbe case made by the plaintiffs was that shortly 
before 2 a m. on tbe 1st Aug. 1916 tbe Carbo I . ,  
a steel screw steamship of 1379 tons gross and 
841 tons net register, 250ft. long, manned by 
a crew of nineteen hands all told, was, whilst on a 
voyage from Rouen to B lyth  in water ballast, in 
tbe Downs off Deal. The wind was very light 
and variable, the weather was fine and clear, hut 
dark, and the tide waB setting to the northward 
and eastward and running strong. Tbe Carbo I .  
was at anchor, beading about S.S.W. She carried 
the regulation lights for a vessel at anchor, 
which were being duly exhibited, one forward and 
one aft, and were burning brightly, and a good 
anchor watch was being kept on board of her.

In  these circumstances those on board the 
Garbo I .  particularly noticed the two anchor 
lights of the Jessie, distant about five ships 
lengths and bearing from two to three points on 
the port bow, apparently angled a little  to the 
south-westward, and coming nearer to the 
Carbo I .  The Jessie continued to approach, 
apparently increasing her angle and moving 
further to the westward and with her starboard 
side about amidships Btruck the stem of the 
Carbo I .,  doing her considerable damage.

Those on the Carbo I .  charged those on the 
Jessie with bad look out and with failing to keep 
clear of the Carbo I  .. arid, in the alternative, 
alleged that the Zaanland was so negligently 
navigated that she came into collision with the 
Jessie, which was at anchor, causing her to come 
into collision with the Carbo I .

The owners of the Jessie denied that the colli
sion was caused by their negligence or that of 
their servants, and alleged that shortly before 
1 a.m. G M .T. on the 1st Aug. the Jessie, a steel 
screw steamship of 2256 tons gross and 1445 
tons net register, of about 280ft. in length, whilst 
in the course of a voyage from Genoa to West 
Hartlepool, laden with a cargo of iron ore for the 
Ministry of Munitions and manned by a crew of 
twenty.two hands all told, was brought up in the 
D o w d s  about abreast of Kingsdown awaiting 
orders. The weather was fine and clear, the wind 
about W  S .W ., light, and the tide ebb, setting tc 
the northward with a force of about three to four 
knots. The Jessie was lying riding securely to 
her port anchor with her bead to tbe tide. Her 
regulation anchor lights were being duly exhibited 
and were burning brightly, and a good look-out 
was being kept on board of her.

In  these circumstances the steamship Zaanland 
was so negligently navigated that she came into 
collision with the Jessie, breaking her adrift and 
causing her considerable damage. The engines 
of the Jessie, which steamship was unable to get 
out her starboard anchor owing to the damage to 
her tackle, were at once ordered to be put fu ll 
speed ahead as soon as possible, and her helm was 
put hard-a-port, but before the Jessie could be got 
under control she drifted with the tide into colli
sion with the anchored steamship Carbo I .  The 
Jessie with her starboard side amidships struck 
the stem of the Carbo I . ,  causing and sustaining 
damage.(at Beported by L. F. O. D a r by , E»q.. B »rria ter-» t-Lw .
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The oollision between the Jessie and the Carlo I .  
was a consequence of the collision between the 
Jessie and the Zaanland, and could not have been 
avoided by the exercise of reasonable and ordi
nary care and skill on the part of those on the 
Jessie.

The owners of the Zaanland by their defence 
admitted that the collision between the Zaanland 
and the Jessie was solely caused by the negligent 
navigation of the Zaanland, but they denied that 
the subsequent collision between the Jessie and the 
Carlo I .  was caused by the collision between the 
Zaanland and the Jessie.

They alleged that shortly before 12.37 a.m. on 
the 1st Aug. 1916 the Zaanland, a screw steamship 
of 5470 tons gross and 3526 tons net register, 
manned by a crew of thirty-five hands, was in the 
Downs. The weather was fine and clear, but there 
was thick smoke on the water. There was no 
wind, and the tide was flood of the force of about 
two to two and a half knots. The Zaanland  was 
steering about N . 20 degrees B. true, and, with  
engines stopped, was proceeding to an anchorage 
and was making very little  way. The regulation 
under-way lights were being duly exhibited and 
were burning brightly, and a good look-out was 
being kept.

In  these circumstances two anchor lights of the 
steamship Jessie, which had been obscured by a 
steamer which the Zaanland was following, were 
seen about 300 yards ahead. The helm of the 
Zaanland was at once put hard-a-port, but she had 
too little  way on to answer her helm sufficiently 
to go clear of the Jessie, and just before the 
collision the engines were put fu ll speed ahead 
and the helm hard-a-starboard to throw her 
quarter clear. Notwithstanding these manœuvres, 
her port side about amidships grazed against the 
port bow of the Jessie. The Zaanland sustained 
some damage and caused little  damage to the 
Jessie.

Those on the Zaanland alleged that the col
lision between the Jessie and the Carlo I .  was 
caused by the negligence of those on the Jessie 
in not keeping a good look-out and in not keeping 
clear of the Carlo I .

B. H. Balloch for the plaintiffs, the owners of 
the Carlo I .

A. D . Bateson, K .C . and I ) .  Stephens for the 
defendants the owners of the Jessie.

Laing, K .C . and C. B. Dunlop for the defen
dants the owners of the Zaanland.

H i l l , J .—The collision in this case took place in 
the Downs at 2 a.m. (summer time) on the 1st Aug. 
1916, between the steamship Carlo I .  and the 
steamship Jessie. The weather was fine and 
clear, the wind very light, and the tide ebb run
ning to the northward and eastward of the force 
of three to four knots. The Carlo I . ,  a steam
ship of 1379 tons gross, was at anchor heading to 
the tide. The Jessie, a steamer of 2256 tons gross, 
which was at the moment of collision in motion, 
collided with the Car bo I ,  the Jessie with her 
starboard side about amidships striking the stem 
of the Carbo I .  The Carlo I .  originally sued the 
Jessie alone. The Jessie pleaded that the collision 
could not be avoided by the exercise of reason
able skill and care on her part ; that the Jessie 
had herself been at anchor ; that the steamship 
Zaanland had negligently oollided with her and

broken her a d rift; that the tide had carried her 
down on to the Carbo I . ; and that the Jessie 
had done everything that i t  was possible for her 
to do to prevent that happening, but i t  was, so 
far as she was concerned, inevitable.

Upon this the plaintiffs joined the owners of 
the Zaanland as defendants, and claimed against 
them in the alternative, alleging that the negli
gence of the Zaanland caused the Jessie to collide 
with the Carbo I .  The owners of the Zaanland 
admitted that the collision between the Zaanland 
and the Jessie was due to the negligence of the 
Zaanland, but denied that the collision between 
the Carbo I .  and the Jessie was caused by the 
collision between the Zaanland and the Jessie, and 
said that i t  was due to the negligence of the 
Jessie in not avoiding the Carbo I .

The question I  have to try is whether the 
plaintiffs have established their case against the 
Jessie or their case against the Zaanland, or, it  
may be, against both. I t  can hardly be, and was 
not really, suggested that a case has been esta
blished against neither. No doubt the tria l in 
such cases resolves itself into a struggle between 
the two defendants, each seeking to throw the 
blame upon the other. B ut i t  remains none the 
less a tria l of the question whether the plaintiffs 
have established a case against both or against 
one and which of the defendants.

The evidence consists in the log of the Carbo 1 > 
the chief officer’s log and engineer’s log of the 
Jessie, the evidence taken before an examiner of 
four witnesses from the Jessie, and the bridge 
book and engine-room log of the Zaanland. The 
evidence has to be considered together with the 
admissions in the pleadings.

The followings facts are proved or admitted 
and are beyond question : That the Carbo I .  was 
at anchor with her anchor lights duly exhibited ; 
that the Jessie collided with the Carbo I . ;  that 
the Jessie was at the time of the collision 
motion— I  do not Bay under control, but in 
motion— and was carried by the tide down upon 
the Carbo I . ; and that the collision between the 
Jessie and the Zaanland was due to the negligence 
of those on board the Zaanland. A  question of 
fact much debated between the Jessie and the 
Zaaland was as to the interval which elapsed 
between the two collisions. The log books of the 
Jessie make it  fifteen minutes, and the witnesses 
from the Jessie put i t  at the same, or at ten 
minutes.

The conclusion at which I  have arrived, with 
the assistance of the Trin ity  Masters, is that it 
cannot have been anything like so much. The 
Jessie was anchored some 500 yards from the 
Carbo I . ,  which was astern of her, but somewhat 
on the starboard quarter ; the tide, which was 
setting from the Jessie’s position at anchor 
towards the Carbo I . ’s position at anchor, was 
running at three to four knots— i.e., at a rate 
which would carry the Jessie, i f  free, to the 
Carbo I .  in four to five minutes; the J essM 
which, when at anchor, was lying heading to the 
tide with 50 fathoms to her port anchor, was 
struck by the Zaanland in the port bow and 
knocked pretty well athwart the t id e ; the brake 
of the windlass was broken and the port cable ran 
out, with the result that the tide would drift the 
Jessie to the length of the cable, some 70 fathom8 
or 140 yards, towards the Carbo I .,  and after a 
momentary check, the lashingB of the cable parted,
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and the cable with its anchor was lost. This 
could only have taken a very short time— the 
witnesses put i t  at a couple of minutes— and the 
Jessie would then be only some 350 yards from  
the Carbo I . ,  in a tide which would carry her 
that distance in about three minutes. These 
considerations lead me to the conclusion that the 
interval between the two collisions cannot have 
been more than five minutes. I  should add that 
the times in the log on which counsel for the 
Zaanland relies are impossible times, at least so 
9o far as the engineer’s log is concerned. I f  the 
engines were going fu ll speed ahead for ten 
jninutes the collision could not have happened, 
but if  you cannot rely on the ten minutes you 
cannot rely on any of the times.

The facts admitted and found are, then, these : 
The Zaanland by negligenoe breaks the Jessie 
ad r if t ; some five minutes afterwards the Jessie 
collides with the Carbo I . ; the Carbo I .  is at 
anchor with proper lights. In  my opinion that 
18 primd facie evidence in the plaintiffs’ favour 
against both the Zaanland and the Jessie, and 
each of them is called on to show that they were 
»ot negligent, or, i f  negligent, their negligence 
did not cause or contribute to the collision. I t  
*61 a prima facie case against the Jessie, because 
the Jessie, in motion, has collided with the Carbo I .  
at anchor. I t  is a prima facie case against the 
Zaanland because the Zaanland’s admitted negli
gence has set adrift the Jessie, and in a very Bhort 
t|me the tide carries the Jessie on to the Carbo I .  
To meet that prima facie case the Jessie says: 

t  was not negligent. There was nothing I  could 
do. I  could Dot let go my starboard anchor; it  
was on the forecastle head and could only be let 
go if it  could be lifted out by the crane and catfall, 
hut two of the blocks of the catfall were broken 
hy the first collision ; and anyhow, if  I  had been 
able to let go the Btarboard anchor i t  would not 
have brought the Jessie lip before she struck the 
Carbo I .  Secondly, I  put my engines fu ll speed 
ahead within a couple of minutes, as soon as it  
Was found that the starboard anchor could not be 
U8ed, and put the helm hard-a-port to throw my 
8tern clear, but before the collision could be 
avoided the tid6 carried me down on to the 
Carbo I . ” Therefore, say they, once the Jessie 
was adrift the collision was inevitable, and the 

in la n d ’s negligence broke the Jessie adrift. 
The Zaanland says that the Jessie ought not to 
have had the starboard anchor in such a position 
‘hat it  could not be let go at once (admittedly, 
e’ en if  the catfall was not damaged, i t  would take 
eight to ten minutes), and if  it  had been let go at 
once the second collision would have been avoided. 
Secondly, they say that a timely use of the engines 
®>ust have avoided the collision, for all that was 
heeded was that the Jessie should travel forward 
hhout half her own length.
, These contentions raise points upon which I  

ave naturally to rely very much upon the advice 
1 the T rin ity  Masters, and they advise me as 
ollows: As to the Jessie's anchor, when a ship 

A*6 the Jessie is a t anchor to a single anchor in a 
Place like the Downs, ordinary careful seamanship 
*’®<luires that the second anchor should be so 
traced that i t  can be let go at once if the necessity 
r>seB, and that it  is contrary to such seamanship 

t°  have the anchor, as here, so placed that i t  must 
ake eight to ten minutes to get i t  o u t; and that 
al8 rule of seamanship applies equally whether

the ship at anchor has steam handy or not. But 
they further advise me that supposing the star
board anchor to have been in such a position that 
i t  could be let go at once, and supposing it  to have 
been let go at once— i.e., immediately the port 
anchor was lost— the utmost that can be said is 
that i t  might have avoided the collision; it  
cannot be affirmed that i t  would have avoided the 
collision.

As to the Jessie's engines, they advise me that 
a more instant use of the engines might have 
avoided the collision, but having regard to the 
shortness of the time and the strength of the tide, 
i t  cannot be affirmed that it  would have avoided 
the collision.

I  accept this advice. But in applying it  I  
must remember that some allowance must be 
made for those on board the Jessie in considera
tion that they had just been in collision with the 
Zaanland. Negligence is want of proper skill and 
care in the particular circumstances, and one of 
the circumstances is the fact that the Jessie is 
suddenly put in  a position of difficulty by the 
fault of the Zaanland.

Having regard to all the circumstances, I  hold 
that the Jessie was not negligent in  not sooner 
using her engines. But I  hold that the Jessie 
was negligent in carrying her starboard anchor as 
she did. I t  i t  had been carried out-board it  could 
and would have been let go at once, and if i t  had 
been let go at once the collision might perhaps 
have been avoided.

The result of these considerations is that, in 
my view, the plaintiffs have established a case 
against each of the defendants, and neither has 
displaced that case. The Zaanland is to blame 
because her negligence set the Jessie adrift, and 
in the existing circumstances of the Jessie’s 
anchor, the collision with the Carbo I .  was the 
consequence of the Jessie being set adrift. The 
Jessie cannot escape blame, because it  has not 
been shown that the collision with the Carbo I .  
could not have been avoided even if  the Jessie had 
not «been negligent in the manner in which the 
starboard anchor was carried—that is to say, it  
has not been shown that, so far as the Jessie was 
concerned, the collision was inevitable. I  therefore 
give judgment for the plaintiffs against both 
defendants.

I  desire to add that I  am deciding nothing as 
between the Zaanland and the Jessie. I t  may be 
that as between them the presumptions of fact 
are different, and the onus may be on the 
Zaanland to prove that the negligence of the 
Jessie in  regard to the starboard anchor did 
contribute to the collision. That is not before me 
in  this action, and I  do not decide it. A ll I  am 
deciding here are the rights of the plaintiffs 
against the defendants, and not the rights of the 
defendants inter se.

Solicitors for the plaintiffs, Thomas Cooper and 
Co.

Solicitors for the Jessie, Botterell and Roche, 
agents for Botterell, Roche, and Temperley, West 
Hartlepool.

Solicitors for the Zaanland, Clarkson and Co.
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M ay 2, 3, and 24, 1917.
(Before Sir S. T. E vans. President, and Eider 

Brethren of the Trin ity  House.)
The  E cho, ( a )

Collision— Crossing steamships— Si earn ship s making 
for a pilot boat— Duly o f  the hold-on steamship 
under art. 21 to keep course and speed— Right 
of the hold-on steamship to slacken her speed and 
alter her course on approaching a pilot boat—  
Collision Regulations 1897, arts. 19, 21.

Two steamships, one of them leaving the Humber 
and the other entering it, were approaching a 
pilot boat for the purpose of dropping and taking 
•up their pilots. 'The steamships were on crossing 
courses. Under art. 21 the steamship leaving the 
Humber should have kept her course and speed ; 
but, instead of doing so, she ported and stopped 
her engines in  order to let the pilot boat come 
alongside. A collision between the two steamships 
having occurred, the steamship entering the Humber, 
whose duly it was to keep out of the way of the 
vessel leaving the Humber, in  an action fo r the 
damage caused, alleged that the other steamship 
had been guilty of a breach of art. 21.

Held, that the steamship leaving the Humber was not 
guilty of a breach of art. 21, for she was 
engaged in  the manœuvre of dropping her pilot, 
a manoeuvre which, as those on the other steam
ship must have known, necessitated her altering 
her course and slackening her speed, and that the 
alteration of her course and the slackening of her 
speed were not under the circumstances a breach 
of art. 21, as they were proper steps taken in  the 
execution of the manœuvre in which she ivas 
obviously engaged.

D a m a g e  a c t io n .
The plaintiffs were the owners of the steam

ship Laxton; the defendants and counter- 
claimants were the owners of the Echo.

The case of the plaintiffs was that shortly 
before 1.15 p.m. on the 28th Jan. 1916 the 
Laxton, a screw steamship of 1017 tons (jro83 
and 508 tons net register, 220ft. long, manned by 
a crew of sixteen hands all told, was, whilst on 
a voyage from Goolo to Treport, laden with a 
cargo of coal, near the mouth of the river 
Humber, in charge of a duly licensed Humber 
pilot. The wind was S.S.W., a fresh breeze. The 
weather was fine and clear, and the tide was ebb of 
a force of about two and a half knots. The Laxton 
was just opening out from Spurn Point, and was 
standing across towards the|Bull Lightship, head
ing about S.S.W. and making eight knots. A  
good look-out was being kept on board of her.

In  those circumstances those on board the 
Laxton observed the Echo distant about three 
miles and bearing about four points on the port 
bow. A fter passing the Bull Lightship the engines 
of the Laxton were reduced to half speed, in order 
to ease down for the pilot cutter. About five 
minutes later the engines were further reduced to 
slow and the helm was ported so as to round for 
the pilot cutter, which was then to the southward, 
and one short blast was sounded on the whistle. 
The Echo continued to approach, causing risk of 
collision, and, although the engines of the Laxton 
were stopped and reversed fu ll speed astern and 
three short blasts were sounded on her whistle, to 
which the Echo replied with three short blasts,

[ A d m .

the Echo with her stem struck the port side of 
the Laxton a little  before the bridge, doing 
her so much damage that she shortly afterwards 
sank.

Those on the Laxton charged those on the Echo 
with bad look-out, with failing to keep out of the 
way of the Laxton, and with failing to slacken 
speed or stop or reverse.

The case of the defendants and counter
claimants was that shortly before 1.18 p.m. 
on the 28th Dec. 1916, the Echo, a sorew 
steamship of 500 tons gross and 292 tons 
net register, 172ft. long, and manned by a 
crew of thirteen hands all told, was, whilst on 
a voyage from Gothenburg to H u ll with a general 
cargo, at the entrance to the river Humber, 
between tbe Chequer Shoal Buoy and the Bull 
Lightship. The weather was hazy, with rain ; 
the wind about south, a gale ; and the tide ebb of 
the force of two to three knots. The Echo, which 
was following another steamship, was steering a 
course of W .N .W . magnetic, and making about 
five or six knots through the water. A  good look
out was being kept on board of her.

In  these circumstances those on the Echo par
ticularly noticed, distant about one and a half 
miles and bearing about five to six points on the 
starboard bow, the Laxton, which was approach
ing on a course that Would take her well clear 
under the stern of the Echo. Shortly afterwards 
the course of the Echo was altered to N. W . by W - 
to shape towards a small boat from the pilot cutter, 
and the Laxton continued to approach in a 
direction to pass safely astern of the Echo until 
she was a short distance off, when she was 
suddenly seen to be swinging under port helm. 
Thereupon the engines of the Echo were stopped 
her helm was put hard-a-port, and her whistle 
lanyard was pulled to give the regulation signal, 
but no effective sound came from the whistle 
owing to the presence of water therein, and 
shortly afterwards her engines were put fu ll speed 
astern and her whistle was sonnded three short 
blasts. Nevertheless the Laxton, which continued 
to swing under port helm, although she sounded 
three short blasts on her whistle just before the 
Echo blew that signal, came towards the Echo, 
and with her port side about amidships, struck 
the stem of the Echo, doing her serious damage, 
for which her owners counter-claimed.

Those on the Echo charged those on the Laxton 
with bad look-out, with neglecting to keep her 
course, with improperly porting, with neglecting 
to ease, Stop, or reverse her engines, and with 
failing to indicate her intended manœuvres by 
whistle signals.

Laing, K .C . and R. H. Balloch for the plain
tiffs.— The Laxton had the starboard side of the 
Echo open on her port side ; the vessels were not 
starboard to starboard. I t  was the duty ot 
the Echo to keep out of the way. The 
Echo says the Laxton ported and stopped and 
drifted on to her. The question is, D id  the 
Laxton keep her course and speed within the mean
ing of art. 21P In  The Roanoke (99 L . T. Rep- 7° ! 
11 Asp. Mar. Law Gas. 253; (1908) P. 231) it  wa« 
held that a vessel was at liberty to alter her speed 
when making for a pilot boat although she was on 
ajorossing course with another vessel making f°*  
the same boat ; but in that case the vessel which 
altered her speed did not ohange her course- [ T “? 
P r e s id e n t .— In  this case you say the change ot1«, Reported bv L .F .  O. Da b b y , Esq., B»rriater-at-L»w.
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course was necessary to effect her purpose ] The 
Laxton is not guilty of a breach of art. 21. The 
Echo had a bad look out, and did not see the Laxton 
until she was very close. The Laxton did not try  
to cut out the Echo; she was stopped at the time 
of the collision. Even if  the Laxton is to blame, 
the fau lt is that of the pilot, and pilotage is 
compulsory.

Bateson, K .C ., and Stephens for the defendants. 
~"The crossing rule applies :

The A lbano, 10 Asp. M a r. L a w  Cas. 3 6 5 ; 96 L . T - 
Rep. 335; (1907) A . C. 193.

A  vessel may ease her engines if  she is in a 
position of safety, but it  has never been held that 
8he has a right to port into a position of danger 
and, having created that position, cast a duty to 
keep out of the way on the other vessel. When  
the Laxton was coming down the Humber she 
uiust have ha.d the Echo starboard to star
board. She did not see the Echo until she had the 
Echo four points on her port bow; this convicts 
her of a bad look-out. Those on the Laxton either 
“ ever saw the Echo, or altered from a course of 
£ E . to W .S .W . without paying any attention to 
her. I f  the Laxton chose' to break art. 21 she 
ought to have stopped; Bhe ought not to have 
kept two or three knots speed, or, if  she kept her 
?Peed, she ought not to have taken helm action. 
The Laxton is alone to blame for porting and 
*or not stopping, for bad look-out, and for making 
*or the pilot boat without paying any attention 

the Echo.
B  H . Balloch in  reply.— The speed of the 

Laxton was moderate; she was coming up slowly 
the pilot boat, for the pilot boat had to row to 

her. The fact that the pilots thought that the 
Laxton waB next on turn shows that she had not 
Pushed ahead of the Echo. The Laxton was 
hound to keep her course and speed until it  was 
ojear that the Echo could not avoid collision by 
®he action of the Echo alone, I t  is true that the 

of The Roanoke (ubi sup) only justifies an 
ite ra tio n  in the speed of the vessel, but the Bame 
Principle applies to an alteration in the course. 

The following are the material collision regula-

Art. 19. W h e n  two s te a m  v e s s e ls  a r e  c r o s s in g  so a s  
r o  i n v o l v e  r i s k  o f  c o l l i s io n ,  t h e  v e s s e l  w h io h  h a s  t h e  
° t h e r  o n  h e r  o w n  B ta r b o a r d  s id e  s h a l l  k e e p  o u t  o f  t h e  

o f  t h e  o t h e r .
A rt.  21. W here by  any o f these ru les one o f tw o  

^®ssels is  to  keep o u t o f the way, the o ther sha ll keep 
®r course and Bpeed.
Note.— W hen, in  oonsequence o f th io k  w eather or 

'■her causes, suoh vessel finds herself so close th a t col- 
Won cannot be avoided by the  action  o f the  g iv ing -w ay 
cssel alone, she also sha ll take  such aotion as w i l l  best 
ld  to  a ve rt oollision.

,, Judgment was reserved, and was delivered by 
he President on the 24th May.
The P b b s id b n t .— T he facts upon which the 

decision in this case depends are within a narrow 
uin pass ; and they are clearly established, quite 
utBide the region of doubt, by the evidence. They 

/ u  be stated briefly: The plaintiffs’ vessel, the 
*i<**fon, was proceeding upon a voyage out of the 
plumber. The defendants’ vessel, the Echo, was 
.fin ing  on her voyage into the Humber. Before 
Ac collision the two vessels were making for the 

of tu cutter, stationed about a mile to the S.S.E. 
1 the Bull Lightship, the one in order to drop

and the other to pick up her pilot. The pilot 
cutter was at her usual station in the state of the 
tide as i t  then existed. A t  all material times, as 
they approached the pilot cutter, the Laxton was 
on the starboard bow of the Echo. The Echo was 
navigated by the master, who was alone on the 
bridge with his helmsman. H e had the responsi
bility of keeping the look-out, of operating the 
telegraph to the engine room, of giving signals, 
and the orders to the wheel. In  a word, he had 
all the duties as well as the responsibilities of 
navigating the ship, except only the actual work
ing of the wheel. H is evidence cannot be accepted 
against that of the plaintiffs. H ie marking of the 
chart to indicate where the vessels were when he 
first sighted the Laxton and where the collision 
took place was hopelessly wrong, and his evidence 
generally was not reliable. I t  should be stated 
that the day of the collision was the first time he 
had gone up the Humber in charge of a vessel. 
B ut he knew that the Laxton as well as his own 
vessel was making for the pilot cutter.

Before the collision three vessels were proceed
ing out of the Humber at distances of about half 
a mile— each of which had a pilot to drop. The 
first, the Ardnagrena, had dropped her pilot into 
the small boat of the pilot cutter. The small boat 
afterwards made for the Laxton, which was fol
lowing in the wake of the Ardnagrena, in order to 
take her pilot. The Laxton’s speed had been 
reduced so that the pilot might be dropped. By  
the time of the collision the small boat was along
side on the starboard side of the Laxton, and had 
actually received the latter’s rope. I  accept the 
plaintiffs’ account of the place of collision.

The th ird vessel— the Professor Buys— followed 
the Laxton, and-was reducing her speed similarly 
and for the same purpose.

The Echo, however, proceeded on her course 
till almost immediately before the collision with
out reducing her speed very materially from her 
admitted fu ll speed of eight knots through the 
water.

The tide was ebb of the force of about two and 
a half knotB on both pleaded stories, and was 
running from N .W . to S.E.

In  some of the defendants’ documents the 
strength of the tide was put at over five knots, 
and the cause of the casualty was stated in the 
master’s deposition to have been “ the strong 
tide.”

The defence made against the plaintiffs’ case 
at the tria l was that the plaintiffs^ look-out was 
defective ; and that the Laxton s course and speed 
had not been kept. I  find that the iook-out on 
the Laxton was well kept and efficient.

As to the change in course and speed, I  find 
that at all material times the Laxton was care
fu lly and properly navigated both as to course 
and speed m approaching the pilot cutter and the 
pilot vessel. The helm was ported gradually and 
effectively to counteract the tide, and to arrive 
at the proper and usual place to drop the pilot. 
The speed was gradually and carefully reduced 
for the same purpose.

I t  was not contended, indeed, for the defendants 
that there was any fault in the navigation of the 
Laxton towards the pilot cutter, assuming that she 
was right in making for it. She was proceeding 
on her voyage in the way and for the purpose 
described to the knowledge of the master o f the 
Echo, which w s b  the giving-way vessel. In  the
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circumstances the Echo cannot be heard to 
complain that the Laxton failed to keep her coarse 
and speed in accordance with art. 21.

As to speed in similar circumstances, the case 
of the Roanoke is a leading authority. The judg
ments of Lord Alverstone and Farwell, L .J . may 
be usefully referred to. B ut I  will only cite a 
passage from a judgment of Kennedy, L .J .: “ I  
w ill deal, in the first place, with the construction 
of art. 21 in its application to the circumstances 
of the present case. P rim a facie the direction to 
keep course and speed appears rigidly to enjoin a 
maintenance of heading and speed, but it  has been 
held in the case of the Velocity that this is not a 
correct view so far as regards course, and I  think 
that a corresponding qualification ought for 
similar reasons of practical good sense to be 
admitted in regard to speed. ‘ Keeping her 
speed ’ ought, I  think, to admit the interpreta
tion of keeping that speed which, according to 
the criterion of good seamanship, is the right 
speed to be kept in the performance of the 
nautical manœuvre in which the vessel is at the 
time engaged. I t  would be a strange thing if a 
vessel in order successfully and in the ordinary 
and proper way to perform a proper nautical 
manœuvre must alter her speed, but, nevertheless, 
must be held to infringe art. 21 by such alteration 
if  i t  takes place at a time when she is being 
approached by another vessel, which is either over
taking her within art. 24, or is a crossing 
Bteamship which has her on the starboard side 
within art. 19, although the manœuvre in 
which she is engaged, and the necessity of alter
ing speed which the manœuvre involves, are per
fectly obvious to the overtaking or crossing vessel, 
and although the alteration of speed in no way 
prevents such overtaking or crossing vessel, if  
properly navigated, from keeping out of her way. 
I t  seems to me that this cannot be the right 
interpretation of the injunction to keep her speed. 
I t  would introduce into navigation not infre
quently a probable source of danger. A  steamer 
approaching her landing place for goods or 
passengers, or drawing up to an anchorage, must 
often either reduce her speed or abandon her 
object ; and je t, if  the interpretation of art. 21, 
for which the Windsor’s counsel contend, is 
correct, she is bound, under pain of liability, 
should a collision occur, for a breach of art. 21, 
to adopt the latter alternative, if  she has in view 
either a crossing steamer, which has to give way 
under art. 19, or an overtaking vessel under 
art. 24. B u t surely the officer who is navigating 
the crossing or the overtaking vessel will, in 
manoeuvring his own ship, which has to keep out 
of the way, count, and ought to be able to count, 
upon the vessel which he has to avoid being so 
handled in regard to speed as well as to course, 
as the proper execution of the nautical manœuvre 
in which she is obviously and visibly engaged 
may dictate ; and indeed he may be dangerously 
misled if  she acts differently.”

As was there sufficiently indicated, the same 
reasoning must be applied to change of course 
as to change of speed ; and for change of course, 
i f  direct authority were needed, i t  is supplied by 
the case of The Velocity (L. Rep. 3 P . C. 44).

In  my opinion there was no negligence in the 
navigation of the Laxton.

On the other hand, I  find that the collision was 
he result solely of the faulty navigation of the

Echo in  not keeping an efficient look-out; in not 
keeping out of the way of the Laxton, by 
reducing or stopping her speed, or by passing 
under her stern if  it  was deemed necessary; and 
in  proceeding at too great a speed towards and 
into the port side of the Laxton.

Judgment must be entered for the plaintifEs on 
their claim and on the counter-claim with costs. 
There will be the usual reference of the registrar 
and merchants to ascertain the damages which 
the plaintifEs are entitled to recover.

Solicitors for the plaintiffs, Botterell and Roche 
agents for Botterell, Roche, and Temperley, 
Newcastle.

Solicitors for the defendants, Holman, Fenwick, 
and Willan, agents for Hearfield and Lambert, 
H ull.

P R I Z E  C O U R T .

April 17, May 7, 8, and June 6, 1917.
(Before Sir S. T. E vans , President.)

T h e  R i j n , (o)
Prize Court— Cargo— Cargo shipped from neutral 

State in enemy vessel— Shipment before outbreak 
of war —  Cargo conditional contraband—Enemy 
vessel taking refuge in neutral port after declara
tion of war — Transhipment of cargo to neutral 
vessel—  Neutral vessel sailing to neutral State— 
Consignees of cargo named —  Ultimate enemy 
destination —  Declaration of London —  Order in 
Council, No. 2, of the 29th Oct 1914— Declaration 
of London, arts. 35, 43.

In  June 1914, prior to the outbreak of war, a 
German vessel, the A ., sailed from a South 
American port with a cargo of cocoa beans 
shipped by a neutral firm in Ecuador. The cargo 
was consigned to Hamburg. Whilst on its way 
war broke out and the German vessel took refuge at 
Las Palmas. As a result of negotiations between 
a Dutch firm  and certain persons in Germany, the 
cocoa beans were transferred from the German 
vessel to a Dutch vessel, the R ., in March 1915. 
and bills of lading were made out whereby the 
goods were consigned to the Dutch firm in Holland. 
The Dutch vessel sailed from Las Palmas at about 
4 p.m. on the 23rd March 1915 for Holland, but 
on her way up the English Channel she was 
ordered to proceed to Portsmouth, and on the 6th 
April 1915 the cargo was sei ed as contraband 
destined for an enemy base of supply.

Cocoa beans being foodstuffs were among the class of 
goods declared to be conditional contraband by a 
proclamation dated the Ath Aug. 1914. This 
was a declaration, not only to the enemy, but to all 
neutral countries. For some State reason the 
Foreign Office in Nov. 1914 gave to the 
Dutch Government a list of foodstuffs to be dealt 
with as conditional contraband which did not 
include cocoa beans. This list was not sent to all 
neutral European countries, and Spain never 
received such a list. The proclamation of thf 
■ilh Aug. 1914 therefore stood without any quali
fication as to Spain, and the qualification was 
withdrawn as to Holland on or before the 2 ora 
March 1915, when the British Government \ n' 
formed the Dutch authorities that the proclamation 
of the Ath Aug. 1914 as regarded foodstuffs wa# 
in  fu ll force. I t  was known then to both Jfifi

(.«> Reported by J. A. Sl a t s», Eaq., Barrister-at-Eaw.
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Spanish and the Dutch authorities that cocoa 
beans were conditional contraband when the R . 
sailed from Las Palmas on the 23rd March 1915. 

The Dutch firm to whom the cargo was consigned 
after the R . left Las Palmas claimed the cocoa 
beans, or the proceeds of their sale, on the following 
grounds : (1) That the goods were not contraband;
(2) that they could not be seized as they were con
signed to named consignees in a neutral port 
within the meaning and protection of the Declara
tion of London Order in Council, No. 2, of the 
29th Oct. 1914, modifying the Declaration of 
London ; (3) that they could only be condemned, 
i f  at all, on payment of compensation under, 
art. 43 of the Declaration of London ; and (4) that 
the facts did not show the destination to be 
Germany.

There was no evidence that the ljulch firm had paid 
for the goods, and it was admitted that the goods 
had been insured with German companies and 
that certain payments had been made by the 
German underwriters in respect of the same.

Held, that the goods were contraband at the time of 
seizure ; that they were not protected by thepro- 
visions of the Declaration of London Order in  
Council, No. 2 , 1914; that art. 43 of the Declaration 
of London did not apply so as to entitle the 
claimants to compensation ; that the claimants were 
not the real owners of the goods, which were in  
reality destined for Germany ; and that therefore 
the goods were good and lawful prize.

T h is  waB a case in which the Crown claimed the 
condemnation of a number of bags of cocoa beans 
as contraband.

The cocoa beans were shipped at a ¿South 
American port in June 1914, on a German vessel, 
the Assuan, by a firm known as the Associacion 
de Agricultores del Ecuador, and were consigned 
to Hamburg. Owing to the outbreak of war, in 
Aug. 1914, the Assuan put into Las Palmas. 
Early in 1915 a German, named George Otto 
Embden, of Hamburg, got into communication 
^ith. a Dutch firm of Amsterdam, Messrs. P . 
Onnes and Zoon, with the result that Messrs. P . 
Onnes and Zoon chartered a Dutch steamship, the 

to go to Las Palmas, take in the cargo of 
>Ae Assuan, and proceed to Rotterdam. The 
Mature of the dealings between Embden and
P. Onnes and Zoon and the events which led up 
to the transhipment of the cargo and the sailing 
of the R ijn  from Las Palmas are fu lly  set out in 
the judgment of the President. W hilst on her 
way from Las Palma% to Rotterdam, the R ijn  
was diverted to Portsmouth, and the cargo was 
seized as contraband on the 6th A pril 1915.

Messrs. P. Onnes and Zoon put in a claim to 
the cargo or its proceeds on the grounds which 
sre Bet out in the headnote and more fu lly in the 
Judgment. The claim was resisted by the Crown, 
the contention being, apart from everything else, 
that i t  was false and fraudulent.
. By par. 1 of the Declaration of London Order 

Council, No. 2> 1914, dated the 29th Oct. 1914, 
>t is provided :

L u r in g  the  present ho s tilitie s  the  provisions o f the 
Convention known as the D eclaration o f London shall, 
subject to  the  exclusion o f the lis ts  o f contraband and 
Uon-contraband, and to  the  m odifications he re ina fte r set 
°u t, be adopted and p n t in  force by H is  M a jesty ’s Govern
ment. The m odifications are as fo llow s :—  . . .

V o l . X IV . ,  N . S.

( iii.)  N o tw iths tand in g  the provisions o f a rt. 35 o f 
the said Declaration, conditiona l contraband sha ll be 
liab le  to  capture on board a vessel bound fo r a neutra l 
p o rt i f  the  goods are consigned “  to  order,”  o r i f  the 
Bhip’s papers do no t show who is  the  consignee o f the 
goods o r i f  the y  show a consignee o f the goods in  
te r r ito ry  belonging to  o r occupied b y  the enemy, (iv .) 
In  the  oase3 oovered by the preceding paragraph (iii.) , 
i t  sha ll lie  upon the  owners o f the  goods to  prove th a t 
th e ir  destination was innocent.

[ N o t e .— The Declaration of London Orders in 
Council were finally withdrawn in July 1916.]

By the Declaration of London 1909 i t  is pro
vided :

A r t .  35. Conditiona l contraband is  n o t liab le  to  
capture, except when found on board a vessel bound 
fo r te r r ito ry  belonging to  o r occupied by the  enemy, or 
fo r  the  armed forces o f the enemy, and when i t  is not 
to  be discharged in  an in te rven ing  neutra l p o rt. The 
sh ip ’s papers are conclusive proof both as to  the voyage 
on w h ich  the vessel is engaged and as to  the  p o rt of 
discharge o f the  goods, unless she is found c learly  ou t 
o f the course ind ica ted by  her papers, and unable to  
give adequate reasons to  ju s t ify  such deviation.

A r t .  43. I f  a vessel is encountered a t sea w h ile  unaware 
o f the  outbreak o f ho s tilitie s  or o f the declaration o f 
contraband w h ich  applies to  her cargo, the contraband 
cannot be condemned except on paym ent o f compensa
tio n  ; the  vessel herself and the rem ainder o f the cargo 
are no t liab le  to  condemnation or to  the oosts and 
expenses referred to  in  a rt. 41. The same ru le  applies 
i f  the master, a fte r becoming aware o f the ou tbreak o f 
hos tilitie s , o r o f the  declaration o f contraband, has had 
no opportun ity  o f d ischarging the  contraband. A  vessel 
is  deemed to  be aware of the  existence o f a state o f war, 
o r o f a declaration o f contraband, i f  she le f t  a neutra l 
p o rt subsequently to  the no tifica tion  to  the  Power to  
w h ich  such p o rt belongs o f the outbreak o f h o s tilitie s  
o r o f the declaration o f contraband respective ly, p ro 
vided th a t such no tifica tion  was made in  suffic ient tim e. 
A  vessel is also deemed to  be aware o f the  existence of 
a state of w ar i f  Bhe le f t  an enemy p o rt a fte r the o u t
break o f ho s tilitie s .

The Attorney-General (Sir F . E . Smith, K .O  ), 
Branson, and Joy (for Harold Murphy, serving 
with His M ajesty’s forces) for the Procurator- 
General.

S ir Erie Richards, K .O. and R. A. Wright for 
the claimants, Messrs. P . Onnes and Zoon.

MacKinnon, K.O. and Lewis Noad for the ship
owners.

The following cases were cited during the course 
of the argument:

The A m iab le  Isabella , 6 W heaton, 1 ;
The Sorfareren, 13 Asp. M ar. Law  Cas. 223 , 114

L . T . Hep. 46 ;
The K a tw ijk ,  13 Asp. M ar. Law  Cas. 3 9 9 ; 114

L . T . Rep. 1214 ; (1916) P. 177 ;
The P a lm  B ranch, 13 Asp. M a r. Law  Cas. 512 ; 

115 L . T . Rep. 557 ; (1916) P. 230 ;
The Jeanne, 13 Asp. M ar. Law  Cas. 567 ; 115 L . T . 

Rep. 838 ; (1917) P. 8.

June 6 .— The P r e s i d e n t — The cargo com- 
prised in this claim consisted of 15,550 bags 
of cocoa beans. I t  has been sold, and realised 
over 87,000i. When it  was seized it  was laden on 
the Dutch steamship Rijn. She was then on a 
voyage from Las Palmas to Amsterdam. She 
sailed from Las Palmas on the 23rd March 1915. 
The ship was diverted to an English port in the 
English Channel on the 1st April, and the formal 
seizure was on the 6th April. The cargo had

U
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been transhipped at Las Palmas from a German 
Teasel, the Assuan, one of the Kosmos Linie. I t  
■was originally shipped in South America in June 
1914 by the Associacion de Agricultores del 
Ecuador for a German port. The bills of lading 
and the shipping documents for that intended 
voyage were not produced at the hearing. A t the 
outbreak of war the ship took refuge at Las Palmas. 
For seven or eight months the shippers, the Asso
ciacion de Agricultores del Ecuador, do not appear 
to have done anything in relation to the valuable 
cargo held up in the self-interned ship in the 
Canaries.

I t  was part of the case for the claimants that 
the goods were sent to agents in Germany for sale 
on behalf of the shippers, and that when the 
Assuan put into Las Palmas for safety from 
capture the cargo still belonged to the neutral 
shippers, and that i t  remained in them until the 
transhipment on the Rijn, or, at any rate, until 
the property became transferred by the alleged 
sale to the claimants in Jan. 1915. No evidence 
was given of any communication, direct or in 
direct, between the Associacion de Agricultores 
del Ecuador and any alleged agents in  Germany 
or elsewhere with reference to the cargo for the 
long period of nearly three years, from the date 
of shipment up to the hearing in court, about a 
month ago. I t  did not appear that they took any 
part in the arrangement for the transhipment of 
the goods to the Dutch vessel. The court was 
not informed whether they approved of the 
transhipment, or of the alleged sales, or whether 
they were ever advised of them before or since. 
W hether they have been paid for the goods, or 
any of them, and if  so when, how, and "by whom, 
or whether they still hope or expect to be paid, 
whether they have any knowledge of these pro
ceedings or any interest in the result of the 
present claim, are matters which are left in 
mystery. Having regard to the fact that the 
goods were originally consigned to Hamburg, 
that they were laden on a German vessel, that 
they were kept in  that vessel for many months 
lying in refuge in a neutral port, that the im 
portant evidence already adverted to was not 
produced, that the person who introduced the 
business to the claimant described the German 
firms who made the contracts of sale as “ the 
owners here ” (namely, Hamburg), and to all the 
other facts which have come before the court, I  
cannot assume or find in favour of the claimants 
that the ownership in the goods had remained in 
the neutral shippers up to the time of the alleged 
sales or transhipment.

The first ray of light shed upon the cargo in 
the German vessel at Las Palmas was introduced 
by the appearnnee upon the horizon of one George 
Otto Embden, of Hamburg. No information was 
vouchsafed to explain how he learnt of or became 
interested in the interned cargo.

M r. Michiel Onnes van Njenrode, trading as 
Messrs. P, Onnes and Zoon, of Amsterdakn (the 
claimants), has sworn that the first he heard of 
the cargo was at an interview with Ernbden at 
Hamburg, in Jan. 1915. (There was another 
partner in Messrs. P . Onnes and Zoon, but the 
gentleman already named trar s icted all the busi
ness relating to,this matter, and I  shall call him and 
the claimants “ Onnes ”|for the sake of brevity.)

The next circumstance was that he found at his 
office at Amsterdam on his return from Hamburg

[P r iz e  Ct .

the letter which is the first recorded step in-the  
history of the present claim. I t  is dated H am 
burg, the 13th Jan. 1915, and is as follows:

D ear M r. Onnes,— I  should l ik e  to  propose to  yon 
to -day a large rem unerative business. I t  is a question 
o f about 15,000 bags o f A rr ib a  oocoa, whioh are a t Las 
Palmas in  the steamer Assuan, and w hioh oould be 
probably purchased fro m  the owners here a t 70 pfen
n igs per pound ex Las Palmas. T o  th a t would be added 
about 5 per cent, general average charges w h ich  the 
purchaser m ust bear. Y ou  w il l  be able to  arrange the 
fre ig h t from  Las Palmas a t yours, or v id  L isbon a t 
3-4 pfennigs per pound, and the m arine and w ar in 
surance a t about 3 per cent., so th a t the  oocoa would 
come ou t a t about 80 pfennigs o .i.f. H o lland . The 
present value is  about 65-68 cents there. The Bum 
concerned am ounts to  about M.1,400,000. Perhaps you 
can arrange the  financing a t yours w ho lly  or p a rtia lly  
w ith  you r banks o r w ith  the W aren-Liquidations-Kasse. 
I f  yon should arrange the  whole o f the  financing a t 
yours, I  should c la im  a quarte r o f the p ro fit fo r b ring ing  
the business to  y o u ; i f  you do no t suoceed in  arrang ing 
the  financing a t yours, I  should, con tingen tly , be w illin g  
to  finanoe th e  business fo r  you up to  an am ount of
M .1,000,000 ; b u t in  such case I  w an t a t least five- 
eighths share, as I  m ust renounce pa rtic ip a tio n  in  the 
p ro fit. I  would purchase the cocoa here fo r  you r 
account. The paym ent would have to  be made against 
de live ry o f the  b ills  o f lad in g  fo r  cash, less 1 per 
cent., o r ne t cash against three m onths’ bank accept
ance. I  have ju s t received some fu r th e r pa rticu la rs . 
I t  is  a question o f 7100 bags and 8000 bags o f Summer 
A rr ib a  and 400 bags o f Machala. The expenses o f the 
transh ipm ent a t L is  Palmas from  the  steamer to  the 
export steamer are to  be borne by the sellers. Q ua lity  
according to  H am burg  a rb itra tio n . W e ig h t guaranteed 
2 per cent. A n y  loss in  w e igh t in  excess o f th a t to  be 
made good. The insurance policies are also to  be 
handed over as they now stand. D e live ry  to  be taken 
by the 31st Jan. A w a itin g  you r re p ly  by re tu rn  
a fte r the receipt o f th is  le tte r, s ta tin g  w hether you w ill 
do the business and in  w hich w ay.— I  am, w ith  k ind  
regards, yours t ru ly  (Signed), G e o r g e  O t t o  E m b d e n . 

Perhaps a fa r th e r q u a n tity  w i l l  be purchaseable.

I  have already noted that the proposed sellers 
are described as “ the owners here,’’ that is, at 
Hamburg. Onnes seems to have gone to Ham 
burg again later, because on the 23rd Jan. 
Ernbden writes to him this letter, which is headed, 
“ To be delivered by express messenger ” (unless 
an express messenger was sent from Hamburg to 
Amsterdam):

D ear Sirs,— R e fe rring  to  our conversation du ring  
you r stay here, I  oonfirm  to  you th a t I  am w illin g  to  
g ra n t you a c re d it up to  M.1,000,000 (1 m illio n  reioh- 
m arks) to  ca rry  th rough  th ^  ooooa business ex the 
steamer Assuan, under the fo llow in g  con d itions :— 
Beyond in te res t a t 7 per cent, fo r the money len t by 
me I  am to  receive a p a rtic ipa tio n  in  the ne t p ro fit, 
a fte r deduction o f a l l  expenses, o f five-eighths (in 
w hich M r. C. Z. Thomsen partic ipates to  the extent of 
one-quarter). The negotiations fo r effecting the  busi
ness are progressing. I  a w a it you r con firm ation.—■ 
Y ours tru ly  (Signed), G e o r g e  O t t o  E m b d e n .

The answer to this letter was dated Amster
dam, the 28th Jan. 1915. This w ill be set out 
hereafter. Several remarkable things arise in 
reference to that answer, and to what happened 
before i t  was sent. For it  appears that in the 
interval, namely, on the 26th Jan., three separate 
contracts had been made whereby Messrs. Peter
sen and Paulsen, of Hamburg, purported to have 
bought the cargo of cocoa beans for Onnes in 
different quantities from three Hamburg firms.
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Messrs. Schlubaeh, Thiemer, and Co., Messrs. 
»Schröder, Gebrüder, and Co., and Messrs, 
r , ? e^rens ac<I  Söhne, described as public 
trading companies. Some of them appear to 
act as bankers. The names are not unfamiliar 
-o the court in connection with German trade 
a p p r iz e  proceedings. Mo explanation was giren 
ot how each of the firms came to act as agents 
tor the same principals for different parts of the 
same cargo, and on the same date. The three 
contracts are all in identical forms. They can be 
referred to for their terms. They all purport to 
he made “ by instructions and for account of the 
Associacion de Agricultores del Ecuador.” The 
provision as to payment was:

P a ym e n t: W h o lly  o r p a r t ia lly  cash, less 1 per cent, 
rebate, o r three m onths’ first-c lass bank acceptance 
Against de live ry  o f the  documents, due (as to  tw o ) 1st 
*eb . cu rren t year, and (as to  the th ird ) due 15th Feb. 
cu rren t year.

The clause as to insurance was:
Insu rance : The policies are to  be de livered there

w ith  as they now  Btand.

The final clause in each contract was a remark- 
able one, of which no explanation was given. I t  
ran as follows:

Th is  con trac t m ust be kep t secret from  everybody.
Mo communication of any kind passing between 

Onnes and Messrs. Petersen and Paulsen was 
Produced. Indeed, no instructions from Onnes 
to Messrs. Petersen and Paulsen were ever men
tioned at the hearing, nor was any explanation 
given of how, or where, or by whom, or on what 
terms they were authorised to act for Onnes. I f  
I  remember aright, no reference to that firm is 
made in  the many affidavits made by Onnes in the 
course of the proceedings.

According to the claim filed, Onnes asserts 
that he bought the goods on the 26th Jan. 1915. 
According to his first affidavit he says that he 
purchased from the three Hamburg firms already 
Darned, “ who, as he saw afterwards from the 
contracts dated the 26th Jan. 1915, acted for the 
«oath American house, the Associacion de A g ri
cultores del Ecuador.”

The invoices are dated from Hamburg as follows: 
From  Schröder, Gebrüder, and Co., 27th Jan. 1915. 
F rom  Behrens and Söhne, 29 th  Jan. 1915.
F rom  Sohlnbaoh, Thiem er, and Co., 10th Feb. 1915. 
The copy of the last invoice which was supplied 

c me made no reference to the Associacion de 
Agricultores del Ecuador. The charter-party by 
which Onnes hired the ship was dated at Amster- 
^m, the 27th Jan. 1915. Then came the answer 

m Onnes (already mentioned), dated the 28th 
. un. 1915, to Embden’s letter of the 23rd Jan., 
mtroducing new terms and figures in a way which 
Squired some explanation, but no explanation 
was given. The letter was as follows :

D ear S ir,— In  re p ly  to  you r favo u r o f the 23rd ins t., 
e beg to in fo rm  you th a t we accept you r proposal to  

ns a cash advance o f M. 1,000,000 under the con- 
¿1 10E8 stated by you, namely, 7 per oent. in te res t and 
?, P0r cent, commission per m onth. W e beg to  pay ou t 

erefrom the amounts whioh we owe in  respect o f the 
cocoa purchased. On the 1st Feb. we have to  pay the 
urn o f M .1,542,905.87, against w h ich  we ourselves 
em it M.590,000, so th a t yon  w i l l  please pay ou t fo r  ns 

•952,905.67. Moreover, we have to  pay on the 15th 
?. • an am ount o f M .164,469.18, and on th a t day we 
’  [ e“ i t  you M .50,817.36, so th a t yon w il l  please pay 
t  fo r u» M.113,651.82. In  a ll, we sha ll then owe 1

yon M .1,066,557.49, so th a t the  am ount is ra the r over
M.1,000,000, to  which, however, you w i l l  donbtless raise 
no objection. W e beg you to  be good enough to  confirm  
the payments to  ns. A nd  rem ain, yours t ru ly  (Signed) 
P .  O n n e s  a n d  Z o o n .

The reply of Embden,’dated the 31st Jan., also 
headed “ To be delivered by express messenger,” 
was :

D ear Sirs,— I  received you r favour o f the 28th in s t., 
and, in  accordance w ith  you r ins truc tions, I  w il i make 
the fo llo w in g  payments on the  basic o f the c red it 
opened fo r you o f M.1,000,000, fo r  the  cocoa busi
ness ex B.s. Assuan : On the 1st Feb., ourren t year,
M .952,905.67, and on the 15 th Feb. M.113,651.82— a 
to ta l o f M . 1,066,557.49.— Y ours t ru ly  (Signed) G e o r g e  
O t t o  E m b d e n .

The various affidavits of Onnes did not disclose, 
nor did any evidence in the case disclose or sug
gest. that Onnes and Embden had any interviéw 
at Hamburg other than the one referred to by 
Onnes in answer to interrogatory 12, which appa
rently was early in January, before the receipt by 
Onnes of Embden’s letter of the 13fch Jan., 
which he “ found at his office when he returned 
from Hamburg.”

No evidence was given to satisfy me that any 
payment was made by Onnes for the goods, either 
to the three German firms mentioned, or to 
Embden, or to the Association. In  the first 
affidavit of Onnes, sworn on the 23rd Aug. 1915, 
he deposed that the goods were bought and paid 
for ” 'when lying in the Assuan. H e does not say 
whether by cash or three months’ acceptance, or 
how, or when, or to whom. Nothing could have 
been easier than to have given the usual business 
proof of payment, if  payment had been made in 
the ordinary course of business. I t  appears to me 
significant in this connection also that in three 
notarial declarations made on behalf of the three 
German firms on the 27th Nov. 1915 the sale is 
declared, but there is no mention of any payment.

To proceed with the history of the cargo, the 
chartered vessel R ijn  in due course proceeded to 
Las Palmas, and the cocoa beans were transhipped 
from the German to the Dutch steamer, and the 
latter sailed for Amsterdam on the 23rd March. 
The master, however, had orders to call at the 
Hook of Holland for instructions as to whether 
the discharge should be at Rotterdam. These 
were not given by Onnes. The shippers’ agents 
at Las Palmas were the Woermann Linie, who 
acted for the Kosmos Linie, both German com
panies. They no doubt got their orders from  
Embden. On the ship’s voyage she waB met by 
a British cruiser, diverted, and the oargo for
mally seized on the 6 th April.

The main contentions of S ir Erie  Richards, 
counsel for the claimants, were :

(1) That the goods were not contraband ;
(2) That they could not be seized as they were 

consigned to named consignees in a neutral port, 
within the meaning and protection of the Order 
in Council of the 29th Oct. 1914, modifying the 
Declaration of London ;

(3) That they could only be condemned, i f  at 
all, on payment of compensation ander art. 43 of' 
the Declaration of London ; and

(4) That the faots did not show the destination 
to be Germany.

I  must now set out certain facts relating to the 
question whether cocoa beans were or ought to be 
treated as contraband. Oocoa beans are, of
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course, foodstuffs. They were accordingly among 
the class of goods declared to be conditional con
traband as fa r back as Aug. 1914. That was a 
declaration, not only to the enemy, but to all 
neutral countries. For some reasons of State, 
however, our Foreign Office, in Nov. 1914, gave 
the Dutch Government at The Hague a list of 
foodstuffs which would be dealt with as condi
tional contraband, which did not include cocoa 
beans. This was not sent to all European neutral 
countries. As to Spain, the Declaration of Aug. 
1914 stood without any qualification. Accordingly, 
having regard to the provisions of art. 43 of the 
Declaration of London, the R ijn  would be deemed 
to be aware that cocoa beans as foodstuffs were 
on the contraband list before she left Las Palmas, 
and indeed before she began to receive the tran
shipped cargo. But as to Holland, i t  was not 
until the 22nd March, or perhaps the morning of 
the 23rd March 1916—the day when the R ijn  
sailed from Las Palmas— that i t  was communi
cated to the Dutch authorities that this country 
would act so as to give the Declaration of Aug. 
1914 its fu ll effect as regards foodstuffs.

The owners of the vessel acted with strict 
neutral correctitude. They insisted on a clause 
in the charter-party that the cargo should be con
signed to the Netherlands Overseas Trust. The 
Trust, however, would not assent to become con
signees, as they regarded cocoa beans as goods 
which would not be treated as contraband. This 
led to the consignment being made to the 
claimants, but subject to a supplemental agree
ment dated the 9th Feb. 1915, whereby, if the 
cargo was to be declared conditional contraband, 
the claimants would at once transfer their con
signment to the Trust. This was not done before 
the seizure.

The Netherlands Overseas Trust are deserving 
of every confidence. B ut it  is well known that in 
Scandinavian countries provisions and guarantees 
against re-exportation into Gsrmany have con
stantly been evaded and broken. I t  was the 
shipowners in the present case who were anxious 
to make it  clear that their shio was only engaged 
to carry the cocoa beans to Holland for consump
tion there, and not for exportation into Germany. 
That is shortly the course of events.

Was the cargo conditional contraband at the 
material time P The material time was the date 
of seizure ; and, whatever view may be taken of 
the information given to The Hague authorities 
and by them to the shipowners, or of the know
ledge attributable at the Canaries, it  cannot be 
doubted that the goods, when seized, were con
ditional contraband. A rt. 43 of the Declaration 
of London, so far from supporting the first main 
contention of the claimants, is obviously opposed 
to it. I t  in fact speaks of goods declared contra
band while on the high seas without the knowledge 
of the parties concerned as “ the contraband," 
although it  provides that “ the contraband ” 
should only be condemned on payment of com
pensation. The comment of M . Renault is to the 
same effect. H e says that the provision was 
intended “ to spare neutrals who might, in fact, 
be carrying contraband, but against whom no 
charge could be made,” and he adds that “ while it  
would be unjust to capture the ship and condemn 
the contraband, on*the other hand the cruiser 
c annot be obliged to let go on to the enemy goods 
suitable for use in the war of which he may stand

in urgent need.” A rt. 43 clearly was not intended 
to take out of the category of contraband goods 
which by reason of their quality had been included 
in  the list. The first main contention of the 
claimant therefore fails.

The next question which arises is whether the 
claimants can invoke art. 43 and claim the benefit 
of compensation under that article. This is a 
question of law and of fact. As to the law, I  
think that it  is clear from the terms of the article 
and of the comment that i t  was only intended to 
comprehend neutral ships and cargoes, that is, it  
applies only to ships of neutrals innocently carrying 
cargo which turned out in fact to be contraband, 
and to cargo of neutrals which was in fact con
traband and was innocently laden and carried on 
a neutral ship. I f  the cargo was contraband, 
both the enemy ship carrying it  and the cargo, to 
whomsoever it  belonged, would be subjeet to cap
ture and condemnation, and an enemy cargo on a 
neutral ship would also be similarly subject, not
withstanding the Declaration of Paris. Ques
tions of fact arising under the article will be 
considered and determined later in connection 
with various other matters, such as ownership, 
cqnduct, destination, and title  to claim.

The next contention of the claimants to be con
sidered is whether they are protected by the 
Order in Council of the 29th Oct. 1914. This 
again involves law and fact. As to the 
law, in  my opinion the exceptions made in 
clause 1 (3) of the order were only in
tended to operate in favour of bond fide neutral 
consignees. This is the conclusion I  have come 
to, both on consideration of the language of the 
order itself and from what is known from public 
dispatches between this country and America as 
to its history. I  also adhere to what I  have said 
in other cases, that a named consignee is a bond 
fide consignee in the ordinary business and com
mercial sense, and that a person who acts merely 
as a conduit pipe, or channel, for the purpose of 
enabling the goods to reach the enemy direct, 
and who merely lends himself or his name as an 
intermediary or instrument for that purpose, 
whether for great, small, or no remuneration, is 
not such a person as was intended by the term 
“ named consignee.” A  sham or dummy con
signee, although an existing person, is not such a 
person as was contemplated by the order. The 
facts under this head will be the same as those 
found in connection with art. 43.

In  order to deal with the final contention for 
the claimants, and to ascertain the facts material 
to the other contentions, i t  is necessary now to 
proceed upon a farther investigation of the posi
tion, relationship, snd conduct of Onnes and 
Embden, and of the facts generally. A fte r the 
detention of the steamer, Onnes telegraphed to 
Embden at Hamburg as follows :

Steamer Rijn detained a t Byde. W e aw a it explana
tio n  and tc  know  w h a t requirem ents m ay in  the  end be 
imposed by E ngland. W e have requested our Govern
m ent to  a id  ns in  ob ta in ing  the  release of ship and 
oargo. As i t  is  possible a t any moment th a t im po rtan t 
decisions m ay have to  be taken, we th in k  you r presenoe 
here desirable, as we do n o t w ish to  bear the  respon
s ib il ity  o f com ing to  a decision alone.

Embden’s reply was by telegram as follows :
Re Rijn. M y  presenoe here [ th a t  is, a t H am b urg ] lfl 

im po rtan t. h 'u rthe r de ta ils  by le tte r. Keep ffle 
in form ed about eve ryth ing  by  telegram.



MARITIME LAW CASES. 149

T h e  R i j n . [P r iz e  Ct .P r iz e  Ot .]

Then there is a letter from Embden (dated H am 
burg, the 6th April) which is as significant as it  
is daring. The material parts of this letter are 
as follows:

I f  E ngland w ’ l l  release the R ijn  on ly  i f  the  cargo is 
reconsigned to  the  Overzeetruat, you m ust undertake 
the business o f reoonsigning i t  and get the  cap ta in  to 
w arn you o f the exact hour when he leaves the  p o rt in  
w h ich  he is  in te rned. I  w i l l  then go to  B e rlin  and try  
and induce our Governm ent to  a llow  the R ijn  to  be 
brough t in to  Zcebrugge by p u tt in g  i t  to  them  th a t we 
are dealing w ith  a cargo sold to  Germany w hich cannot 
he carried to  its  place o f destination on account o f its  
^cons ignm ent to  the  Overzeetruat, effected a t the 
desire o f England. I  cannot to -day say w hether the 
naval s ta ff w i l l  accede to  m y re ques t; b u t there is a 
prospect o f th e ir  doing so. In  the  meantime i t  is 
necessary th a t we should be in fo rm ed when the  R ijn  
°an sa il again so as to  be able to  receive her a t the 
proper tim e. I  hear, furtherm ore, th a t bank guarantees 
fo r the O verzeetrust are on ly  given i f  the  shipm ent was 
to  be discharged to  the  T ru s t in  the f irs t instance, and 
no t in  the  case o f subsequent reconsignment. T h a t 
Would be vd ry  favourable fo r us. Even i f  you cannot 
break o ff the agreement w h ich  you have entered in to  
w ith  the T ru s t, there is  s t i l l  th is  w ay ou t o f the d ifficu lty , 
namely, th a t you should sell the cargo to  the  firm  
C. W . H . van D am  and Co., R otterdam , R iv ie rs tra a t, 7, 
and th a t th is  f irm  should a ttem p t to  export i t  as though 
ln  tra n s it. I f  the  re -exporta tion cannot be w orked in  
any w ay a t a ll, the  cocoa m ust be sold there, w hich 
w ou]^ no t be so bad as we should get a com para tive ly 
h igh  price. S till,  we w ant f irs t to  d ireo t a ll ou r energies 
towards fa c il ita t in g  the re -exportation. As regards 
the  indem nifica tion o f C arl Lassen, I  had a t the tim e, 
settled w ith  h im  th a t he should receive M.9000 fo r a ll 
fo rw ard ing  charges, inc lus ive o f a ll ex tra  expenses, 
d e lu s iv e  o f fre ig h t, and beyond th a t, a special fu r th e r  
compensation o f M .1000 fo r the  agent. F u rth e r, in  the 
fv e n t o f re -exporta tion  being impossible, M .500 to  
■W-1000, according to  the tim e spent and the  expenses 
entailed. H e rr Zeuner looked me up on Sunday and 
inform ed me th a t he w ould  reckon 0.50 per 100 kilos 
fo r the cost o f un loading the  cargo fro m  the steamer 
and transh ipp ing  i t  in to  the tru cks . I  d id  no t a t th a t 
fo m e n t b r in g  i t  to  h is  a tten tion  th a t these expenses 
^e re  included in  the  M.10,000 w h ich  had been agreed 
QPon, as I  had n o t w ith  me the agreement w h ich  was 
piade as the  re su lt o f ou r conversations a t the tim e.
1 am w r it in g  to  h im  to-day as per inclosed copy, and am 
asking  h im  to  v e r ify  from  you the fa c t th a t I  in form ed 
you im m ediate ly a t the  tim e  th a t I  had agreed to  
the indem nity  o f M.10,000 in c lud ing  a ll ex tra  expenses* 
d e lu d in g  fre ig h t.— Yours, & c . ,  G e o r g e  O t t o  E m b d e n .

Hence, also, the cost of transport from the ship to 
fhe trucks.

Perhaps it  is not a matter of surprise that 
®hese communications were kept hidden by 
Onnes, and their purport denied.

A fter the letter was disclosed by the Procu
rator-General, an attempt was made to explain 
JP by Onnes in his affidavit of the 30th March 
■*917, which is not particularly successful. He  
attributes the suggestions of Embden contained 
ln . it  (which he calls objectionable, and, in fact, 
criminal) to “ the abnormal mental condition of 
"he so-called war-psychote, which he knew at the 
time prevailed among the Germans,” and to the 
, overstrained nerves ” of Embden, “  particularly 
^  those days when he expected every day to be 
called in as a soldier.” H e says he paid no atten- 
lon to it. W hether he resented it  in any reply 

. oo not know. In  the answer to the ninth 
ll»errogatory he denied that Embden had pro- I

posed or suggested to him that in order to obtain 
the release of the cargo it  should be reconsigned 
to the Netherlands Oversea Trust. B u t a few 
days afterwards he certainly approached the 
Trust with that view, as appears from the letter 
of the Trust to his lawyer of the 16th April.

A fter the w rit was issued, and appearance was 
entered, the first formal step taken by Onnes in 
the proceedings was the making of a declaration 
before the British Consul at Amsterdam on the 
18th May 1915, in which he said the cargo had 
become the fu ll property of his firm to the exclu
sion of all others, and that it  had continued to be 
so up to the moment that he abandoned the goods 
to his underwriters under the stipulations of the 
policy. ( I t  may be here noted that no mention 
was made by Onnes of Embden until more than a 
year later).

This leads me to state the facts, so far as they 
have come to the knowledge of the court, with 
regard to the insurance on the goods. In  an 
affidavit sworn on the 8th Dec. 1915 Onnes dis
closed nine policies of insurance, with a note 
appended “ that other policies of insurance have 
been paid off, and are no longer in my posses
sion.” In  a later affidavit he said he could not 
B e t  out a complete list of the insurances which had 
been paid off and had passed out of his possession, 
and added : “ These policies were for the most 
part contracted in Hamburg with German insur
ance companies. The total sum insured by these 
policies amounted to M  .1,880,000.” F inally, he 
stated that 497,250 guilders and M.1,470,000 had 
been paid, and the latter on the German policies, 
making altogether over M.2,250,000. The total 
amounts of the three invoices were M.1,734,702, 
and these included 1850 bags which were not 
laden on the Rijn. The value of the objects sold, 
according to the three declarations of the alleged 
agents dated the 27th Nov. 1916, was M.1,100,000. 
The claimants, therefore, make out that con
siderably more than the value of the goods has 
been paid by the underwriters. Onnes states in 
terms in his last affidavit : “ I t  is the interest of 
the underwriters I  am defending in the Prize 
Court.” I t  was faintly suggested that an order 
might be made for an inquiry to ascertain what 
portion of the insurances may have been paid by 
neutral underwriters ; but, as I  have said in other 
cases, the Prize Court w ill not embark on any 
such inquiry.

A  short reference may be made to the accounts, 
or, rather, absence of accounts, kept by the 
claimants. Copies of a few book entries were pro
duced, said to relate to some part of the transac
tions, but they were unintelligable and inex
plicable to the claimants’ own counsel. There 
are no accounts as between the claimants and 
Embden, or Messrs. Schlubacb, Thiemer, and 
Co., or Messrs. Schröder Gebrüder, or Messrs. 
L . Behrens and Söhne, or the Association, or 
any of the underwriters.

I  have now stated the facts fully, and it  only 
remains to state the conclusions which I  have 
formed, namely :

(1) No satisfactory evidence has been given to 
show that the property in the goods was in  
neutrals at the time of the transhipment. The 
inference I  draw is that the goods had before that 
time become the property of some consignees in 
Germany.



150________________ Ma kitim e  law  cases.
P b i z h  C t . ]  T h e  A x e l  J o h n s o n ; T h e  D r o t t n i n g  S o p h i a ..

(2) The claimants have failed to establish that 
the property in  the goods ever became vested in  
them, or that they are, or ever were, the owners.

(3) I f ,  however, the property had become vested 
in them, they acted in the whole transaction 
merely as instruments for Embden, and subject 
to his directions, for the purpose of getting the 
goods through to Germany.

(4) The real owner of the goods at the time of 
seizure was Embden, of Hamburg.

(5) The intended destination of the goods when 
they left Las Palmas was Hamburg, an enemy 
bass of supplies.

(6) The claimants actedin concert with E  mbden 
in an attempt to get the goods to Hamburg by 
pretending that they were neutral purchasers on 
their own account, and also acted in concert with  
him in putting forward a false claim before this 
court.

(7) Even assuming that the legal title to the 
goods had passed to the claimants, they would 
not be entitled in the circumstances to any pro
tection under the Order in Council of the 29th 
Oct. 1914, or to any compensation under art. 43 
of the Declaration of London.

(8) Even assuming that the claimants were 
genuine neutral purchasers of the goods, they 
had parted with the property in them by aban
donment to the underwriters, who were mainly 
Germans.

(9) According to the claimants’ own case, if the 
goods or their proceeds were released, the under
writers— mainly German— would be entitled to 
the_ proceeds, or to any compensation under the 
article referred to.

Any one of the above grounds would be 
sufficient to bar the claim. I  therefore dis
allow it.

I  condemn the goods seized, being conditional 
contraband destined for an enemy base of supplies, 
and their proceeds as good and lawful prize.

Solicitor for the Procurator-Ganeral, Tre usury 
Solicitor.

Solicitors for the claimants, Botterell and Roche .
Solicitors for the shipowners, W. A. Grump and 

Son.

June 21, 22, and July 23, 1917.
(Before Sir S. T . E v a n s , President.)

T h e  A x e l  J o h n s o n  ; T h e  D r o t t n i n g  
S o p h i a . (a)

Prize Court— Contraband goods— Wool going to enemy 
country for combing— Combed wool to be returned 
to neutral country—By-products kept in enemy 
country— Doctrine of infection— Doctrine, of Prize 
Court.

Where goods which are absolute contraband are 
on their way to an enemy country, a belligerent 
captor need not concern himself with any question 
as to their alleged ultimate destination or the 
alleged special treatment which they are to receive 
in the enemy country. The fact that the goods are 
absolute contraband and have an enemy destination 
is sufficient to make them, the subject of con
demnation.

[ P r i z e  C t .

Certain bales of wool, absolute contraband of war, 
were shipped on two Swedish vessels from Buenos 
Ayres. The wool was consigned to a neutral firm  
in Svjeden, but was,seized by the British authorities 
at Kirkwall whilst on its way to Gothenburg. The 
evidence clearly showed that it had an enemy des
tination and was intended for Germany. The 
claimants, the Swedish firm, asserted that even i f  
the wool was going to Germany (which was denied) 
it was only being sent there for the purpose of 
combing, and was to be returned to Sweden as 
combed or spun wool, and that therefore, although 
the waste wool, with its by-products, might be 
retained in the enemy country, the wool itself 
was not the subject of condemnation.

Held, that the wool, being contraband and on its way 
to Germany, must be condemned as good and 
lawful prize.

T h i s  was a case in  which the Crown sought ihe 
condemnation of 179 bales of wool as absolute 
contraband destined for Germany.

The facts of the case are set out in the head- 
note and more fu lly in the judgment.

The Attorney-General (Sir P. E . Smith, K .C .), 
the Solicitor-General (Sir Gordon Hewart, K.C.) 
and T. Mathew  for the Procurator-General.

Sir Erie Richards, K .C . and Le Quesne for the 
claimants, the Aktiebolaget Skanska Yllefabriken  
of Christianstad.

The following cases were cited in the course of 
the argument:

The Kim, 113 L . T . Eep. 1064; (1915) P. 215 ;
■ The Kronprinsessen Mavgareta, 116 L . T . Bap.

508 ; (1917) P. 114.
Cur. adv. vult.

July 23.— The P r e s i d e n t .— This case raises a 
question of some importance as to the law applic
able to contraband artioles belonging to neutrals 
which were on the way to an enemy country to be 
treated or manufactured.

Seventy-five bales of wool laden on the Axel 
Johnson were seized on the 2nd M ay 1916. Two 
lots of seventy-five and twenty-nine bales laden on 
the Drottning Sophia were seized on the 14th June
1916. Wool was declared absolute contraband 
by Proclamation on the 11th March 1915. The 
Aktiebolaget Skanska Yllefabriken olaim the 179 
bales.

The seventy-five bales on the Axel Johnson and 
the lot of seventy-five on the Drottning Sophia 
are alleged to have been bought by them from 
Messrs. Staudt and Co., of Berlin, and the twenty- 
nine bales on the Drottning ̂ Sophia from Messrs. 
H ardt and Co., of Berlin. They say that they 
had paid for the goods, and were the owners 
when the seizure was effected. The bill of lading 
for the Axel Johnson shipment was dated the 
15th March 1916, The shipper was stated to be 
“  Mr. Edward Blombergh, o l  Buenos Ayres. 
Delivery was to be at Gothenburg to the order of 
the Aktiebolaget Skanska Yllefabriken, of Chris
tianstad. The bill of lading for the Drottning 
Sophia shipment was dated the 2nd A p ril 1916. 
The shipper was stated to be M r. Edward Blom
bergh. The delivery and consignees were the 
same. The invoices and bills of lading were sent, 
in the first place, to Messrs. Staudt and Co. and 
Messrs. Hardt and Co. respectively.

W hen some of them reached the claimants is 
not oertainly ascertained. Only one of the(a) Reportad by J, A. Slates , Esq., Barristor-at-Law.
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Drottning Sophia bills of lading for the twenty- 
nine bales was received by the claimants, and 
that only some days before the 1st Sept. 1916, 
long after the seizure. The circumstance is set 
out in the affidavit of M r. Engberg, the manager 
of the claimant company of that date, thus :

The cla im ants had made several inqu iries in  order to  
get the  b ills  o f lad ing, b u t w ith o u t any resu lt. Some 
days ago the b i l l  o f lad ing  re ferred to  under clause 9 
above (i . e clause 9 o f the a ffidav it) came to  hand in  a 
usual envelope w ith o u t any le tte r o r o ther no tifica tion  
as to  the sender. I  suspect th a t the other copies o f the 
b i l l  o f lad ing have been lo s t o r kep t by somebody in  /the 
tra n s it from  America.

In  this latter case also i t  appears that the 
ttjarine and war insurances were to be covered by 
Messrs. H ard t and Co. Moreover, in both cases, 
the goods were shipped by enemy firms, and the 
claimants had no possession before the seizure, 
&nd such title  as they had was a paper title.

B ut the main question argued was whether, 
assuming that the claimants were the owners of 
the wool, i t  was subject to seizure and confiscation 
as contraband. I  propose to deal with the case 
on that basis, adopting the same assumption as to 
ownership, without deciding it.

The right to seize the wool and the power to 
condemn it  depend upon its destination. The 
foundation of the doctrine of absolute contraband 
is the right accorded by international law to a 
belligerent to prevent contraband articles from 
reaching the enemy, and so to deprive him of the 
oppoitunity of using them for the purpose of 
war.

The succinct statement in art. 30 of the Decla
ration of London is, in my opinion, an accurate 
statement of the law of nations upon the question, 
and I  adopt i t  and the comment of M . Renault 
upon it  accordingly. The article reads thus :

Absolute contraband is  liab le  to  capture i f  i t  is shown 
to  be destined to  te r r ito ry  be longing to  o r occupied by 
the enemy, o r to  the armed forces o f the enemy. I t  is 
unm ateria l w hether the carriage of the goods is  d irec t 
or en ta ils transh ipm ent o r a subsequent tra nspo rt by 
laud.

In  order to arrive at a proper conclusion as to 
he destination of the wool in this case regard 

thust be had to certain facts emerging from the 
evidence, which have a close bearing upon the 
matter.

The wool had to be combed before it  could be 
Used in the claimants’ factory. No facilities 
existed in Sweden before the war for combing 
Wool. Sweden had imported wool already combed 
trom this country and from Germany. A fter the 
war broke out arrangements were made between 
Swedish manufacturers and German and Austrian 
spinners for the combing, which were known in 
Jjhe Swedish wool trade as the “ Exchange Policy.” 
hhe plan was to import raw uncombed wool from  
«outh America and forward it  to German and 
Austrian spinners to be combed or spun; and to 
“How a proportion of the wool (from 30 per cent. 
0 40 per cent, of the amount combed) and all the 
y-products of the combing operations— namely, 
he short wool or “ noils,” and wastes, and animal 
ats”- t °  be retained by the spinners. These by

products and fats, as well as the wool, were of 
importance, and in great demand in Germany for 

Purposes immediately connected with the war, 
hd with the manufacture of explosives. Engberg

himself said in one of his affidavits that the comb
ing always takes away a good deal of the wool in  
the form of waste, and he therefore required a 
bigger quantity, and ordered 150 bales instead of 
100 accordingly.

In  negotiating for the purchase from Messrs. 
Staudt and Co., one of the terms of the arrange
ment was that “ The yield is to be valued for 
combing.”

On the 21st Sept. Messrs. Staudt and Co. wrote 
to the claimants a letter whioh must be set out in 
fu ll:

Sept. 21, 1915. —  (C onfidentia l). —  A ktiebo laget
Skanska Y ile fab riken , C hristianstad .— C onfirm ing our 
le tte r o f the 11th Sept. M r. Soheuermann, based on his 
conversation w ith  yon r d ireotor, M r. Engberg, oom- 
mnnicated w ith  the head office fo r  export perm its 
o f woollen yarns, and we are able to  in fo rm  
you in  th a t .connection— o f course w ith o u t engage
m ent on ou r p a rt— th a t fo r  the present the ques
tio n  o f one-th ird  o f the wool sent to  Germany by 
Swedish m anufacturers fo r com bing or spinn ing purposes 
being le ft  by  them  in  Germany is  to  be waiyed. I t  is, 
on the con tra ry , in tended to  re tu rn  to  the Swedish firm s 
passing orders the whole s live r or the whole q u a n tity  
o f ya rn  th a t was obtained fro m  the parcel o f wool in  
question, and on ly  the waste wool, residues, and th row - 
outs w ould  have to  be le f t  in  Germany, against adequate 
paym ent. In  v iew  o f the German Government ho ld ing 
ou t the prospect o f such far-reaebing obligingness, i t  
m ust Burely be a m a tte r o f greatest in te res t to  every 
Swedish m anufacturer to  im p o rt as much as possible 
from  L a  P la ta , and we would ask you  to  consider the 
question o f perhaps ordering a certa in  q u a n tity  o f you r 
other qua lities also. As soon as the wool w h ich  you 
im p o rt sha ll have reached Sweden, you w il l  be so good 
as to  apply to  us, and we sha ll then en ter in to  com
m unication w ith  the head office fo r  export pe rm its  fo r  
the purpose o f a rrang ing eve ry th ing  in  you r in te rest. W e 
were glad to  note th a t, i f  necessary, you are prepared to  
g ive us yon r assistance respecting the im po rta tio n  fo r 
our own account to  Sweden, and sha ll take  the  lib e r ty  
o f approaching you again la te r on on th is  subjeot. O f 
course th is  m a tte r m ust be handled in  a s tr io t ly  con
fide n tia l m anner.— Yours, &o., Per S taudt and Co., 
(Sgd.) S c h e u e r m a n n .— (Sgd.) G. B a m .

The translation supplied by the claimants 
renders the first paragraph as follows :

W e hereby confirm  our le tte r  o f the 11th Sept. Y our 
manager, M r. Engberg, and ou r M r. Scheuermann have 
had a conierence w ith  the commission fo r export o f the 
wool, and we beg to  in fo rm  you, w ith o u t respons ib ility  
from  our side, th a t the Swedish m anufacturers who send 
th e ir  wool to  Germany fo r combing and sp inn ing m ust 
leave one-th ird o f the parcel in  Germany.

B u t I  doubt whether that is as accurate as the 
Crown’s version. In  any event, I  give the 
claimants the benefit of the Crown’s translation, 
which is more favourable to them.

Later the claimants requested Messrs. Staudt 
and Co. “ not to indicate in any way whatever, 
either in the invoices or in any other papers in  
this connection,” that the wool was intended for 
combing purposes, “ in  order to avoid drawing 
the special attention of the English to the lots.” 
To this request Messrs. Staudt and Co. assented 
with prompt willingness. In  fact, they had even 
forestalled the request, for they said:

W h a t ycu  m ention respecting the  d raw ing up of 
ihe  invoices had a lready received onr a tten tion , and 
ou r people w ill,  o f course, say no th ing  in  the  docu
ments about the wool being destined fo r combing 
purposes.
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Earlier than this Messrs, Sfcandt and Co. gave 
general directions to their Buenos Ayres branch 
to

P u t on a ll E u ropean 'b ills  o f lad ing  ne ithe r the name 
o f the  firm  no r o f the owner, b u t o f a neu tra l.

I t  was at first intended by Messrs. Staudt and 
Co., apparently, that the wool should be shipped 
in  the name of Simon Hermanos. Later, one 
Edward Blombergh, of Gothenburg, was out in  
Buenos Ayres, and the claimants directed Messrs. 
Staudt and Co. to transfer and deliver the wool 
to him, as if  he had been a purchaser, and said 
that he would act as shipper and the Swedish 
Government as consignees. This was done in  
view of the difficulties which it  was said the 
English were placing on the Swedish import 
trade. Sim ilar directions were given to Messrs. 
H a rd t and Co. in reference to their Drottning 
Sophia shipment. Blombergh adopted the role 
of shipper in both cases as i f  he was a merchant 
at Buenos Ayres ; but the Swedish Government 
were not named as consignees. H e probably 
Bhrank from using the name of the Government 
by the mere direction of the claimants. H e  has 
not taken the opportunity of giving any evidence 
in explanation.

In  this way the goods were afloat, consigned to 
the claimants at Gothenburg, not in transit to 
Christianstad, where the claimants’ business was, 
nor to Norrkoping for combing. Gothenburg was 
more convenient for transhipment tc Germany 
than for transhipment or transmission overland 
to Christianstad or Norrkoping.

A n  attempt was made by Engberg in his first 
affidavit to show that the goods were intended to 
be combed in Sweden. H e deposed:

The com bing o f the w ool in  question should take 
place beforehand a t Forenade Y lle fa b r ike m a  in  
N orrkop ing .

That was a disingenuous statement, as the 
whole of his conduct and the facts show. In  
order to give an air of truth  to it  he referred to 
an alleged agreement, evidenced by copies of two 
letters of the middle of M ay 1916 after the 
seizure. The originals were not produced. In  
any event, the agreement only purported to pro
vide for combing, subject to certain conditions, of 
a quantity up to 600-1000 kilos, per week, and a 
total up to 12,000 kilos.; but “ the combing was to 
take place within a month after information, 
but not before the 1st Aug. 1916.” I t  will be 
noted that the shipments in these two vessels 
alone exceeded 80,000 kilos. The aforesaid state
ment by Engberg in his affidavit did not derive 
any substantial strength from this attempt to 
support it.

Having regard to the facts established by the 
evidence, I  cannot entertain any doubt about the 
destination of the wool. I  find i t  was shipped to 
Gothenburg for the purpose of i t  being forwarded 
directly to Germany. This, in my view, is enough 
to dispose of the case and to justify the con
demnation of the wool as absolute contraband 
destined for enemy territory.

B ut i t  was contended that even in this event 
the wool was not subject to condemnation, because 
i t  was intended to be sent back to Sweden as 
combed or spun wool, notwithstanding that parts 
of it— waste wool, with its by-products and fats—  
were to be retained in the enemy country. I  
cannot accept that contention. I f  absolute 
contraband is once traced and captured on its
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way to enemy territory, a Court of Prize will not 
embark upon inquiries as to what will, or, to 
speak more strictly, what may ultimately become 
of it. Such» an inquiry would be a dangerous 
fetter to fasten upon belligerent captors. Captors 
know how to act when they find goods useful for 
the enemy in  war on their way to the enemy 
country ; but they would be unduly puzzled and 
hampered in  their action i f  they had further to 
consider what the future history of a dealing 
with the goods might be. A fte r contraband 
articles reached German territory in the guise, 
or even character, of neutral goods, the neutral 
owners themselves might, by the allurements 
of high prices, or the prompting of political 
sympathies, be persuaded to dispose of the goods 
to the enemy. Apart from this, who could with 
any feeling of certainty predict, with reference to 
the wool in question, that the German Govern
ment would not retain a substantial portion of it  
as part consideration for the combing, or, indeed, 
requisition, or retain the whole of the wool on 
terms to be either imposed or arranged ? More
over, part of it  which would necessarily be left 
behind would be of substantial use in the w ar; 
and this court would not, and ought not, in my 
opinion, to make any distinction between the 
various parts.

I  will add that the claimants upon the undis
puted facts pretended, and falsely pretended, that 
the wool had been transferred and delivered to 
Blombergh before shipment, and that he was an 
independent shipper and not the German vendors. 
Following upon this project the bills of lading 
were falsely made out. And this was done with 
the avowed object of evading search and capture. 
I  need not again refer to the authorities which I  
have cited in other cases for the proposition that 
false papers made out for the purpose of deceiving 
possible captors will invalidate a claim : (see The 
Sorfareren. 114 L . T . Rep. 46).

I  will only quote a couple of passages from M r. 
Dana’s edition of Wheaton’s International Law, 
whioh are in point, and to which, so far as I  
remember, I  have not previously called attention. 
A t p. 663 i t  is said: “ B y  the present practice of 
nations, i f  the neutral . . . make use of 
fraudulent devices to mislead the belligerent, ard  
defeat or impair the right of search, he is liable 
to condemnation for unneutral acts in aid of the 
enemy. . . . Producers and merchants can
continue their business and procure transporta
tion without criminality, taking the risk of the 
capture and condemnation of noxious articles. 
A t the same time, the belligerents have the 
further security of being able to condemn all the 
interests involved, whether vessel or cargo, if  
there have been fraudulent practices or hostile 
service.”

For the reasons given I  pronounce an order 
that all the goods claimed be condemned as good 
and lawful prize.

Solicitor for the Procurator-General, Treasury 
Solicitor.

Solicitors for the claimants, Botterell and Roche.
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Thursday, Oct. 18, 1917.
(Before Sir S. T . E v a n s , President.)

T h e  S i g u r d , (a)
Prize Court —  Reprisals Order in Council of the 

I liA  March 1915—Seizure of goods on neutral
ship— Detention— Order for release of cargo__
Erroneous construction o f  order— Claim, of owners 
of cargo for costs and damages.

The S. was a neutral sailing ship which was com
pletely laden with a cargo at a German port before 
the outbreak of war, and a portion of the goods 
were consigned to a neutral firm  in South 
America. - The bill of lading in connection with 
these goods teas dated the 27 th July 1914, eight 
days before the declaration of war. The goods were 
of German origin. The S. did not set sail from 
Germany until Oct. 1914. Owing to damage sus
tained through bad weather, she was compelled to 
put into a neutral port, where she was detained for 
repairs until March 1915. Owing to the nature of 
the damage suffered, pan of the cargo had to be 
taken out of the vessel and was subsequently reloaded. 
The 8. sailed from the neutral port on the 
23rd March 1915.

On the 11 th March 1915 the Reprisals Order in 
Council was issued, which enacted dnter alia) 
that every merchant vessel which sailed from a 
port other than a German port after the 1st March 
1915 hairing on board goods of enemy origin or 
goods which are enemy property may be required 
to discharge the same in a British or an allied port, 

there to be detained in  the custody of the marshal of 
the Prize Court until dealt with by the court 
m  such manner as may in the circumstances 
appear just. Under the provisions of this order 
the S. was ordered, on the 5th A pril 1915, whilst 
on her way to South America, to proceed to a 
British port and there to discharge her goods.

On the 28th June 1917 the Procurator-General asked 
for the condemnation of the goods, but the Presi
dent ordered their release, on the ground that the S, 
was to be regarded as a neutral vessel which sailed 
from a German port prior to the lsf March 1915, 
and not as one which sailed from a port other than 
a German port, although she left the neutral port 
where she had been repaired after the 1st March 
1915. The owners of the goods now asked forcosts 
and damages in connection with the wrongful 
seizure.

Held, that, although the seizure had been made under 
a wrong construction of the Reprisals Order, the 
claimants were not entitled to either costs or 
damages in connection therewith.

The decision in  The Luna (Edw. 190) followed.
T h is  was an application on behalf of Messrs. 
Weber and Oo, a firm carrying on business at 
Merceria, Concepcion, Chili, against the Pro
curator-General for costs and damages in con
nection with the seizure and detention of a 
portion of the cargo on board the sailing ship 
oigurd, of which they were the owners.

The Sigurd was a Norwegian vessel, and she 
loaded a varied cargo at Hamburg in July 1914, 
just before the outbreak of war. Among the 
Roods carried were certain packages consigned to 
Messrs. Weber and Co., the claimants. The bill 
° f  lading was dated the 27th Jniy 1914. For 
?ome reason or other the Sigurd did not sail for 
H amburg until the 21st Oct. 1914, when she met

(OI BeuortAd by J . A. Sla ts e , Esq.. B u-rister-a t-I«w .
Yoh. X IV . ,  N . S.
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with very bad weather and was compelled to put 
into Christiania, whence she was afterwards sent 
to Stavanger, where extensive repairs had to be 
carried out. In  order to carry out these repairs 
i t  was necessary that a portion of the cargo should 
be unshipped. Eventually, however, the Sigurd 
set sail from Stavanger on the 23rd March 1915. 
She was stopped in the North Sea on the 
5th A pril 1915 by a British patrol boat and 
ordered to proceed to Stornaway, where the goods 
in question were ordered to be discharged under 
the provisions of the Reprisals Order in Council 
dated the 11th March 1915.

By the Reprisals Order in Council, dated the 
11th March 1915, it  is provided as follows:

A r t .  2. N o merchant vessel w hich sailed fro m  any 
German p o rt a fte r the  1st M arch 1915 sha ll be allowed 
to  prooeed on her voyage w ith  any goods on board laden 
a t suoh po rt. A l l  goods laden a t snch p o rt m nst be d is
charged in  a  B r it is h  o r a llied  po rt. Goode so discharged 
sha ll be placed in  the  custody o f the m arshal o f the 
P rize C ourt, and, i f  no t requis itioned fo r the use of H is  
M a jesty , sha ll be detained or sold under the  d irec tion  o f 
the  P rize C ourt. The proceeds o f goods so sold sha ll be 
paid in to  oourt and dealt w ith  in  such manner as the 
cou rt m ay in  the oiroumstanoes deem to  be jus t.

A r t.  4. E ve ry  m erchant vessel whioh sailed from  a 
p o rt other than  a German p o rt a fte r the  1st M arch  1915, 
having on board goods w hioh are o f enemy o r ig in  o r are 
enemy p roperty  may be required to  discharge suoh goods 
in  a B r it is h  o r a llied  po rt. Goods so discharged in  a 
B r it is h  p o rt sha ll be placed in  the custody o f the 
m arshal o f the  Prize C ourt, and, i f  no t requis itioned fo r 
the use o f H is  M a jesty , sha ll be detained o r sold under 
the d irec tion  o f the P rize C ourt. The prooeeds of 
goods so sold sha ll be pa id in to  oourt and dealt w ith  in  
suoh, manner as the oourt m ay in  the oircumstamees 
deem to  be jus t.

When the case came before the Prize Oourt on 
the 28th June 1917, at which time the Crown 
asked for the condemnation of the goods under 
the Reprisals Order, the President decided in 
favour bf the claimants, on the ground that the 
Sigurd was to be regarded as a neutral vessel 
whioh had sailed from a German port before the 
1st March 1915, and not as one which had sailed 
from a neutral port after the 1st March 1915. He  
therefore ordered the goods to be released, and 
the claimants now asked for costs and damages 
through the improper seizure and detention.

MacKinnon, K .C . and Balloch for the claimants.
The Attorney-General (Sir F . E . Smith, K .C.) 

and Pease for the Procurator-General.
The P r e s i d e n t .— On the 28th June 1917 I  

decided a point of law raised in this case, 
arising out of the Order in Council of the 11th 
March 1915. I  only arrived at my decision after 
considerable argument, and I  decided the case 
simply upon certain assumed or agreed facts, 
merely the facts relating to the question of 
whether the ship had left Germany before or 
after the war, and facts of that kind. I  ordered 
the goods to be released because, in my view, as 
I  said in my judgment, the Order in Council did 
not apply in such a case as this. The owners of 
part of the cargo thus ordered to be released now 
make a claim against the Crown for costs and 
damages on the ground that the seizure was 
wrongful and was a seizure which entitled them 
in accordance with the principles applicable in 
this court to costs and damages.

X
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I  do not know the facts with regard to the 
claimants or with regard to the property in the 
goods. Certain matters have been stated by the 
learned Attorney-General, which, he says, raise a 
suspicion that the goods may belong to the 
enemy, and that the result of giving costs and 
damages would he to award costs and damages 
to that enemy. I  say nothing on that point 
to-day, because I  have not fu ll particulars before 
me.

Assuming, and assuming merely for the 
purpose of deciding the question of law which 
has been argued here to-day, that the claimants 
are properly before the court, and that i f  costs 
and damages were to be allowed i t  is right that 
they should recover them— so far as I  am con
cerned, in any future proceedings it  must not be 
said that I  have decided the case on any other 
ground than the assumed ground that the 
claimants are rightly before the court and are 
persons entitled to be paid costs and damages if  
my decision were in their favour.

The question I  have to decide to-day is 
whether or not the seizure in the circumstances 
in which this was made was one which imposes 
the obligation on the Crown to answer to the 
claimants, the owners of the' goods, in costs and 
damages.

The point which was argued on the 28th June 
1917 was a very important one, and not at all an 
easy one to decide. I t  was argued by the first 
law officer of the Crown, and I  am told to-day 
that my judgment is on its way to be reviewed 
in the Privy Council. That means that the first 
law officer of the Crown and the other law officers 
of the Crown still think that the point is 
arguable, and very likely they have advised that 
my judgment is wrong. I  only say that to show 
that it  is an important legal point involving 
difficulties.

Having said so much, I  w ill only say that I  shall 
follow the case of The Luna (Edw. 190), which 
was decided by Lord Stowell. That was a case 
where the capture was made in circumstances 
very similar to thiB, by reason of a wrone con
struction placed on an Order in Counoil. Lord 
Stowell said that where there was a legal diffi
culty of that kind he would not impose upon the 
captors the obligation of paying any costs or 
damages. That case is referred to and dealt with, 
among other cases, in the case of The Oatsee 
(Roscoe’s English Prize Cases, vol. 2, 432 ; 9 Moo. 
P. C. 150) at the time of the Crimean W ar. The 
judgment of the Privy Council about that case 
says th is: “ The question of expenses does not 
seem to have been argued, and Lord Stowell 
probably felt that he was going to the very verge 
of the law, for he says, ‘ I  oannot in this instance 
refuse the captors their expenses, but in no future 
case arising on the same state of facts w ill the 
court grant this indulgence.’ ”

i  do not presume to say what I  think Lord 
Stowell probably felt, though I  see no indication 
in the judgment in The Luna (ubi sup.) that Lord 
Stowell felt that he was going to the very verge 
of the law. The Privy Council in The Oatsee 
(ubi sup.), referring to that case and others with 
which they were dealing under that same head, 
Baid: “ I f ,  however, these1 cases are to be held to 
establish the principle that there may be questions 
of so much nicety in the construction of public 
documents, or the determination of unsettled

points of law, as to exonerate captors from what 
would ordinarily be the consequence of their 
mistake, they will not much assist the argument 
of the respondents here, where no questions of 
law of any kind appear to have existed.”

That passage shows that the case of The Luna 
(ubi sup.) was not disapproved of by the Privy  
Council, and tends to show that the case was 
one which they would have approved of .if they 
had found it  necessary on the facts of that case 
to deal with it. I  accept the case of The Luna 
(ubi sup.) as an authority which I  will and ought 
to follow. The result is that the olaim for oosts 
and damages is disallowed.

As to the costs of the legal proceedings, I  have 
allowed that application to be made to-day which 
properly ought to have been made at the con
clusion of the hearing in June last. I t  follows, 
I  think, from my decision in this case that I  
ought not to give the claimants any costs at all.

Solicitor for the Procurator.General, Treasury 
Solicitor.

Solicitors for the claimants, Stokes and Stokes.

June 28 and July 26, 1917.
(Before Sir S. T . E v a n s , President.)

T h e  A c h il l e s , (a)
Prize Court—Enemy company— Branches established 

in  British and neutral countries— Trading between 
British and neutral branches— Enemy goods shipped 
from neutral branch to British branch—Goods 
shipped on British ship—Goods landed in England 
-—Storage in warehouse at port of landing—Limits 
of port— Seizure— Right to seize in port— Trading 
with the Enemy Proclamation (No. 2)—Licence to 
trade.

An Austrian company had branch establishments in 
various parts of the world, and two of these were at 
Manchester and Bangkok. After the outbreak of 
war, the manager of the Manchester branch wrote 
to the Trading with the Enemy Committee, and, 
after stating fu ll particulars as to the constitution 
and the business affairs of the company, asked 
whether it was possible, under the prevailing cir
cumstances, for business transactions to be continued 
between Manchester and the East, pointing out at 
the same time that this branch was anxious not to 
infringe the law as to trading with the enemy. In  
reply, he received a letter from the secretary of the 
committee in which it was stated that from the facts 
set out there appeared to be no reason why business 
should not be continued as usual. The reply 
further referred the manager to par. 6 of the Trading 
with the Enemy Proclamation (No. 2) of the 
9th Sept. 1914. The manager thereupon ordered 
certain hides from the Bangkok branch, and these 
were shipped on board a British steamship in 
Nov. 1914. The steamship arrived at Liverpool 
in Jan. 1915, and the hides were stored in a 
certain warehouse in Liverpool, where they were 
subsequently seized on behalf of the Crown.

The application of the Crown for condemnation was 
resisted on the grounds (a) that the goods were 
outside the limits of the port of Liverpool when 
seized, and were therefore not subject to condemna
tion ; and (b) that under par. 6 of the Trading with

(a) Reported toy J. A, S l a t e r , Esq., B»rrtster-»t-L»w.
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the. Enemy Proclamation (No. 2) of 1914, coupled 
with the letter of the secretary of the Trading with 
the Enemy Committee, there was in existence a 
licence to trade between the Manchester and the 
Bangkok branches of the company.

Held, that the claim failed ora both points, and that 
the hides were confiscable as lawful prize.

T h is  was a case in  Which the Crown sought the 
condemnation o f a po rtion  o f the cargo o f the 
B r it is h  steamship Achilles, consisting o f a number 
o f bales o f hides.

The hides, of which there were 226 bales, were 
shipped on the steamship Achilles, a British  
vessel, at Bangkok by the Bangkok branch of an 
Austrian company, Messrs. Alois Schweiger 
and Co. Limited, which had business houses in 
various parts of the Bast and also a house in 
Manchester. The manager of the Manchester 
branch of the company was M r. Sylvius Kempton, 
and it  was he who had ordered the hides to be 
shipped from Bangkok for Liverpool, after the 
outbreak of the war, and after he had been in 
communication with the Trading with the Enemy 
Committee, in order to take care that nothing 
should be done which might infringe the law as to 
trading with the enemy. M r. Kempton was a 
gentleman of Roumanian origin, who had been 
naturalised in this country in 1903, and in his 
affidavit in support of the claim made to the 
hides he stated that the Manchester branch 
of the Austrian company had been carried on 
entirely by British subjects, and ought not to 
be regarded as an alien enemy. Moreover, the 
Manchester branch had never, since the out
break of war, remitted money to Vienna, and, 
mdted, had always carried on its operations in
dependently, When M r. Kempton applied to the 
Trading with the Enemy Committee he had stated 
tu lly the facts as to the position of the Austrian 
company and the Manchester branch of the busi
ness, and the reply which he had received from  
the secretary of the committee was in the fol
lowing term s:

In  re p ly  to  yon r le tte r I  beg to  say th a t from  the 
acts stated i t  w ould appear th a t there is  no reason w hy 

the  Manchester business o f Messrs. A lo is  Schweiger 
and Co, L im ite d  should no t continue business as usual.

would re fer you to  par. 6 o f the R oyal P roclam ation 
on T rad ing  w ith  the Enem y o f the 9 th Sept. 1914.

There was further correspondence between M r. 
Kempton and the secretary of the Trading with 
the Enemy Committee, but this took place sub
sequently to the shipment of the goods.

The Achilles left Bangkok in Nov. 1914, and 
arrived at Liverpool on the 15th Jan. 1915. The 
. ® bales which were now in question were put 
ihto a warehouse in Liverpool on behalf of 
Messrs. Alois Schweiger and Co. Lim ited, where 
they were subsequently seized on behalf of the 
Lrown. On the 30th March 1916 the Manchester 
branch was ordered to be wound-up, and the con
troller appointed by the Board of Trade now put 
th a claim on behalf of the Austrian company, to 
, the question whether the hides were assets of 
fu branch house, and whether the proceeds of 
hem were available for the liquidation of the 

demands of English creditors.
I t  was admitted that the hides when afloat and 

hp to the time of their arrival at Liverpool were 
enemy property, but it  was contended that when 
he goods had been placed in the warehouse at

Liverpool they were outside the port of Liverpool 
for the purpose of lawful seizure as maritime prize, 
and that they were not liable to seizure by reason 
of par. 6 of the Trading with the Enemy Proclama
tion of the 9th Sept. 1914, together with the 
implied licence granted to the Manchester branch 
by the letter of the secretary of the Trading with 
the Enemy Committee addressed to M r. Kempton.

Par. 6 of the Trading with the Enemy Pro
clamation (No. 2) of the 9th Sept. 1914 is as 
follows :

Provided always th a t where an enemy has a branoh 
loca lly  s itua ted in  B r it is h , a llied , o r ne u tra l te r r ito ry , 
no t being neu tra l te r r ito ry  in  Europe, transactions by 
o r w ith  such branch sha ll no t be treated as transactions 
by o r w ith  an enemy.

The Attorney-General (Sir E. E . Smith, K .C.) 
and Austen-Cartmell for the Procurator-General. 
— The claim put forward must fail on both 
.grounds. The warehouse in which the hides 
were stored is within the port of- Liverpool ; 
but in any case the seizure was lawful in view of 
the decision of the P rivy Council in The Rou
manian (114 L . T . Rep. 3 ; (1916) 1 A. C. 124). 
Again, par. 6 of the Trading with the Enemy 
Proclamation (No. 2) of the 9th Sept. 1914 did 
not exempt the goods from confiscation : (see The 
Eumaeus, 114 L. T . Rep. 190). As to the letter 
from the secretary of the Trading with the Enemy 
Committee, it  might be looked upon as a valuable 
expression of opinion, but i t  could not in any 
sense be construed as a licence to trade.

Leslie Scott, K .C . and Latter for the claimant.—  
The goods were outside the port of Liverpool and 
were not liable to seizure. The particular ware
house in which they had been stored was never 
a part of the old port of Liverpool, and it  is 
not now within the limits of the port. No doubt 
wide powers as to seizure have been given by 
reason of the decision in The Roumanian f ubi 
sup.), but that case was different from the 
present. There the oil in question had been put 
on shore owing to the exercise of belligerent sea 
power, whereas here there was an ordinary com
mercial transaction, and once the goods had been 
landed and placed outside the lim its of the port 
they could not be seized. B u t if  this contention 
is wrong, the goods are immune from seizure 
by reason of par. 6 of the Order in 
Council of the 9th Sept. 1914, as well as under 
the licence which was impliedly granted to M r. 
Kempton by the secretary of the Trading with the 
Enemy Committee in his letter of Sept. 1914. 
The intention of the paragraph is to make all 
trading transactions between branch houses of an 
enemy business, when established in British, 
allied, or neutral territories—such neutral terri
tories not being in Europe— perfectly legitimate. 
Here was a transaction between the Manchester 
branch and the Bangkok branch, and the parties 
concerned were entitled to rely upon immunity 
from capture. Par. 6 alone is sufficient to 
support the claim, but if  anything further is 
needed, there is the correspondence which passed 
before the hides were shipped, and this operated 
as a Crown licence.

The Attorney-General in reply.— There is no 
warrant or precedent to support the lim itation of 
the right of seizure in port such as that put 
forward on behalf of the claimant, just as there 
is none to give the extended meaning to par. 6 of
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the Trading with the Enemy Proclamation, which 
is contended for. As to the alleged licence, 
there is no power conferred upon the secretary 
of the committee to give a Crown licence, and, if  
a wrong opinion has been expressed, “ the Crown 
can never be prejudiced by the lâche» of its 
officers.” Cur. „¿y m lt

July 26.— The P r e s id e n t .— After the war 
began the Manchester branch of a Vienna com
pany—Messrs. Alois Schweiger and Co. Lim ited  
— was placed under a controller appointed by the 
Board of Trade. The claim in this case is made 
by the controller, who desires the question which 
arises to be decided by the court.

The subject-matter of the claim is a quantity 
of hides, consisting of 226 bales. These bales 
were shipped by the Bangkok branch of the 
Austrian company on the Achilles, a British ship 
bound from Bangkok to Liverpool, This was 
done on the instructions of M r. Sylvius Kempton, 
the manager of the Manchester branch. M r. 
Kempton had some communicatien with the 
Trading with the Enemy Committee of the 
Board of Trade as to carrying on the business of 
the branch. No complaint whatsoever is made as 
to the conduct of M r. Kempton in reference to 
the shipment in question, or as to any other 
matter in connection with the business of the 
Manchester branch after the war began.

The material facts in the case are not in 
dispute. They can be shortly stated. I t  was 
adr ' u ed that the hides, when afloat and when 
they arrived in Liverpool, were the property of 
the enemy company. A fter their arrival they 
were discharged and placed in a Liverpool ware
house near the docks. They were seized in that 
warehouse.

Two contentions were put forward as grounds 
for the application to release the goods. First, it  
was said that they were seized on land outside the 
port of Liverpool. Secondly, that either by virtue 
of par. 6 of the Order in Council of the 9th Sept. 
1914 or by a licence from the Crown the goods 
were immune from confiscation.

As to the first point, the matter is concluded 
by the decision in the Roumanian (ubi tup.). 
Some evidence was given as to the limits of the 
old port of Liverpool. I f  that evidanoe was 
strictly acted upon, it  would appear that most of 
the great docks on the eastern bank of the Mersey 
would have to be excluded from the port. In  my 
view the warehouse where the hides were seized 
was a warehouse of the port of Liverpool, and on 
this, and on the broader ground stated by the 
Judicial Committee of the Privy Council in the 
Roumanian (ubi tup.), the goods which had been 
subject to capture as enemy property while afloat 
remained subject to capture in the warehouse.

Upon the second point, as to the suggested 
licence, the contention fails on both branches of 
the argument. Par. 6 of the Order in Council 
alieady referred to gives no lioenoeor protection 
for the goods in question. That provision affords 
a protection for a person acting within it  from  
being affected with the offence of trading with an 
enemy. I t  has no application to the case of the 
transfer of goods belonging to an enemy from 
one branch house to another so as to affect the 
property in the goods. In  a word, the provision 
protects a person trading within its purview, but 
leaves untouched the question of title  to or pro

perty in any goods; and it  cannot possibly be 
construed as takiDg away from a captor the right 
to capture or to seize enemy goods on a British 
ship or in a British port.

As to the argument that the correspondence 
passing between M r. Kempton and the Trading  
with the Enemy Ooinmittee constituted a licence 
which made the goods immune from seizure, that 
contention is also without foundation. There 
are many old authorities in the Prize Court of 
this realm upon questions of licence. They 
establish that an alleged licence must be strictly 
proved; and also that i t  must bo strictly con
strued. I t  is clear that the committee referred 
to had no authority to give a licence which could 
defeat the rights of captors; and it  is, in my 
opinion, equally clear that they never purported 
to give any such licence. I t  was said that M r. 
Kempton desired to get possession of the goods 
bo as to satisfy the claims of British creditors 
against the Austrian company. That does not 
affect the question which I  have to decide. I f  
the proceeds of the goods were so applied, the 
enemy company would pro tanto be relieved of 
their obligation to those creditors.

Moreover, i t  was not shown to the court that 
the other assets of the Manchester branch were 
not sufficient to satisfy the demands of all the 
British creditors. However that may be, the 
legal position in my opinion is dear. B u t the 
controller was quite justified in seeking the 
decision of the court. T hat decision is that the 
goods in question in the circumstances were pro
perly seized; and the order of the court is that 
they be condemned as good and lawful prize in 
favour of the Crown in its rights to droits of 
Admiralty.

Solicitor for the Procurator-General, Treasury
Solicitor.

Solicitors for the claimant, Busk, Mellor, and 
Norris, for Slater, Heelis, and Co., Manchester.

$ouse of Mortis,

March 19, 20, 22,23, 26, July 12, and Oct. 2 9 ,19L7.
(Before E a r l L o s e b u r n , Lo rds D u n e d in , 

A t k in s o n , Su m n e b , and W r e n b u r y .)
B e c k e e , Gb a y , a n d  Co . e. L o n d o n  A ssu banc e  

Co b p o b a t io n . (a)
ON A P P E A L  FBOM T H E  C O U B T OF A P P E A L  IN  

E N G L A N D .

Insurance —  Charter-party —  Outbreak of tear —  
Peril of capture by men-of-war— British goods 
on Oerman ship— Ship puts into neutral port and 
remains there— Loss of venture— Claim for con
structive total loss.

The appellants, English merchants, shortly before 
war was declared, took out a policy of marine 
insurance with the respondents on jute belonging to 
them shipped at Calcutta on board a Oerman 
vessel for carriage to Hamburg. The property in 
the goods was not to pass to the vendees, a Oerman 
firm, until the goods were delivered to them at 
Hamburg. The policy covered ( in te r alia) peril 
of capture by men-of-war. During the voyage war 
was declared, and the master on reaching the

(«) Reported by W. E. Rjsid, Eaq., Barrister-*
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Mediterranean on the 4th Aug. 1914, fearing the 
capture of his ship by the British and French fleets, 
put into Messina, and a month later moved to 
Syracuse, where he stated he had abandoned the 
voyage. On the 1 st Sept. 1914 the appellants gave 
the respondents notice of abandonment, and claimed 
that there had been a constructive loss of the goods 
by peril insured against.

Held, that the frustration of the adventure was not 
due to a peril insured against. To constitute a loss 
by capture, though actual seizure were not essential, 
the risk must have been so imminent as to compel 
the ship to take refuge in some neutral port, 
whereas here the ship had gone into a neutral port 
before she had even so much as sighted a man-of- 
war by the voluntary act of her master for the very 
purpose of avoiding the risk of capture.

San day v. British and Foreign Marine Insurance 
Company (13 Asp. M ar. Law Cas. 289 ; 114 L. T. 
Rep. 621 ; (1916) 1 A . C. 650) distinguished. 

Decision of the Court of Appeal, reported 13 Asp. 
M ar. Law Cas. 318 ; 114 L . T . Rep. 734 ; (1916) 
2 K . B. 156), affirmed.

A p p e a l  by the plaintiffs from an order of the 
Court of Appeal, reported 13 Asp. M ar. Law Cas. 
318; 114 L . T . Rep. 734; (1916) 2 K . B. 156, 
affirming a judgment of Bailhaehe, J., reported 
ibid. ; (1915) 3 K . B. 410, in an action tried before 
him as a commercial cause.

Sir John Simon, K .C . and R. A. Wright for 
appellants.

Leslie Scott, K .C ., A dair Roche, K .C ., and T. 
Mathew for the respondents.

The following cases were referred to :
B r it is h  and Fore ign M a rin e  Insurance Company y. 

Sanday and  Co., 13 Asp. M a r. Law  Cas. 289 ; 
114 L . T . Rep. 521 ; (1916) 1 A . C. 650;

Esposito y. Bowden, 7 E . &  B . 763 ;
Karberg  (A rn o ld ) and  Co. y . B ly the , Qreen, Jou rda in , 

and Co., 13 Asp. M a r. L a w  Cas. 235 ; 114 L . T . 
Rep. 152 ; (1916) 1 K. B. 495 ;

Rodocanachi y. E l l io t t ,  31 L . T . Rep. 239 : L . Rep. 9
C. P. 518 ;

B u tle r  y . W ild m an , 3 B . &  A id . 398 ;
H adkinson y. Robinson, 3 B ob. <fc P. 388 ;
The K n ig h t o f St. M ichael, 8 Asp. M ar. La w  Cas.

360 ; 78 L . T . Rep. 90 ; (1898) P. 30 ;
K aciano ff y. C h ina  Traders’ Insu rance Company, 

12 Asp. M ar. La w  Cas. 524 ; 111 L . T . Rep. 404 ; 
(1914) 3 K . B . 1121;

S m ith  v. Universal Insurance Company, 6 W heat. 
Rep. 176;

Nickels and Co. y. London and P ro v in c ia l M a rine  
and General Insurance Company, 6 Com. CaB. 
1 5 ;

Lubbock y. Rowcroft, 5 Esp. 50 :
Roux y . Salvador, 3 B iug . (N . C.) 266 ;
Reischer y. B orw ick, 7 Asp. M ar. La w  Cas. 493 ; 71 

L . T . Rep. 238 ; (1894) 2 Q. B . 548 ;
Le y la nd  S h ipp ing  Company y. N orw ich Union F ire  

Insurance Company, 14 Asp. M ar. Law  Cas. 4 ; 
116 L . T . Rep. 327 ; (1917) 1 K. B. 873 ;

G r i l l  y . General I ro n  Screw C o llie r Company, 14 
L . T . Rep. 711 ; L . Rep. 1 C. P. 600 ;

H a m ilto n  y. P and orf, 6 Asp. M ar. La w  Cas. 212 ;
57 L . T . Rep. 726 ; 12 App. Cas. 518 ;

Nobel’s Explosives Company y . Jenkins, 8 Asp. 
M ar. Law  Cas. 181 ; 75 L . T . Rep. 163 ; (1896)
2 Q. B . 320 ;

M ille r  y . La w  Accident Insu rance Society, 9 Asp. 
M ar. La w  Cas. 386 ; 88 L . T . Rep. 370; (1903)
1 K. B. 712 ;

Jones y. Schmoll, 1 T . Rep. 130.

Earl L o r e b u r n . —  I  agree with the order 
appealed from, because it  seems to me that both 
parties have accepted as sufficient the Adm iralty  
statement that a German steamer would have 
been “ in peril of capture ” i f  she proceeded on or 
after the 5th Aug. on a voyage to Hamburg. 
They have left that evidence there without more. 
I t  is therefore the measure of the danger which 
the ship would have to run in proceeding on this 
voyage. That w ill not be enough for the plain
tiffs’ case. I  should have thought that capture 
would have been a certainty, but I  have no right 
to act upon my own beliefs or conjectures upon a 
question of fact when there is evidence on which 
the parties rely. And there may be very good 
reasons of which I  am unaware for being content 
with the Admiralty view.

Lord D u n e d in .— I  think that the facts of the 
case, and the law applicable thereto, were so 
clearly and accurately stated by Bailhaehe, J., 
the trial judge, that in truth there is little  left to 
add. H is judgment was confirmed unanimously 
by the learned judges of the Court of Appeal.

I f  there were no decisions on the point, and the 
expression “ Men-of-W ar, Enemies, and Restraints 
of Princes,” as used in a policy of insurance, had 
to be considered for the first time, i t  m ight not 
be difficult to say that the adventure in this case 
was frustrated by the outbreak of war, and, that 
being so, to hold that i t  fell within the words as 
above. This, indeed, is the result at which the 
jurists of the Continent and of America have 
arrived. Thus Phillips on Insurance (c. 13, 
sect. 10, par. 1115), after stating the question 
“ Whether a loss consequent upon imminency of 
a capture, arrest, restraint, or detention is within 
the risk assured by insurance against such perils,” 
cites Emerigon and other foreign jurists, and 
pronounces the correct rule to be as follows: 
“ When after the risk has begun the voyage is 
inevitably defeated by blockade or interdiction at 
the port of departure or destination or by a hostile 
fleet being in the way, rendering the proceeding 
upon it  utterly impracticable, or capture or 
seizure so extremely probable that proceeding 
would be inexcusable, the risk continues till the 
vessel has arrived at another port of discharge 
adopted instead of that originally intended; and 
also that an assurer on the cargo has a right to 
abandon.”

The English authorities have not adopted this 
rule. They have followed the view of Lord 
A.lvanley expressed in the case of Hadkinson v. 
Robinson (3 Bos. & P. 388) in 1803. The current 
of authority is unbroken, and the case of 
Kacianoff v. China Traders’ Insurance Company 
(12 Asp. Mar. Law Cas. 524; 111 L. T . Rep. 
404; (1914) 3 K . B. 1121) may be taken as a 
modern example. W e are asked to construe an 
expression in a mercantile document of ancient 
origin, interpreted by decisions that have stood 
for more than a century. In  such a case the only 
Bafe rule for a court is Stare decisis. I  do not 
cite the cases because that has been done in the 
courts below.

In  accordance with the English rule the ques
tion to be asked is: Was the frustration of the 
adventure due to a peril, or to something done in 
order to avoid a peril ? The onus to show that 
the loss was due to a peril is on the appellants. 
How do they seek to show it  ? W hat they really 
urge may be reduced to two things. First, the
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fact of the master putting into Messina instead 
of going on. Second, the statement by the 
Admiralty that in their opinion a vessel proceed
ing on or after the 5th Aug. 1914 through the 
Mediterranean on a voyage to Hamburg would 
have been in peril of capture by the allied fleets.

Now, the first fact is equally consistent with 
conduct to avoid a peril as with the existence of a 
present and actual p e ril; and the second is far 
short of proof of actual peril to the ship. The 
letter is entirely vague— indeed, i t  could not be 
otherwise— as to when the peril would begin or 
become imminent. I  am of opinion, therefore, 
that the appellants fail to discharge the burden 
upon them, and that is enough ; though if  I  had 
to decide positively I  should decide as Bailhache,
J. did, that the captain went into Messina to 
avoid a peril and not under the stress of an actual 
peril.

There remains the argument founded on the 
decision of this House in Sanday’s case (13 
Asp. M ar. Law Can. 289; 114 L . T . Rep. 521;
(1916) 1 A . C. 650). The direct application of 
that case fails for ¡the simple reason that this 
was a German snip, and that there was no 
illegality in the master continuing the voyage 
if  he thought fit. H e did not think fit, and his 
action i t  was that terminated the adventure. 
Sanday’s case (sup.) was not intended to decide 
and did not decide that by the mere declaration 
of war all goods in  transitu to a German port or 
town were constructively totally lost. I t  was 
urged that in this case in terms of the policy the 
risk continued t ill  the goods were delivered to the 
consignee, and as the consignee could not get 
delivery without paying freight to the German 
captain— which would be trading with the enemy 
— that constituted a loss of the adventure of the 
same character as in Sanday’s case. The answer 
lies in the facts. I t  was not the impossibility of 
paying freight, but the conduct of the captain 
that actually put an end to the adventure. The 
same doctrine of causa proxima which decides the 
first point decides this also.

I  think the appeal should be dismissed.
Lord A t k i n s o n .— I  ag ree.

Lord S u m n e r — The Kattenturm  left Malta, 
westward bound, on the 3rd Aug. 1914. The next 
that is known of her is that the captain took her 
into Messina on the 6th, saying that he did so to 
avoid capture. Between the 3rd and the 6tb he 
had found out that Germany was at war. How  
or when he learned th is ; why he chose Messina 
as his port of refuge; whether he so much as saw 
a hostile vessel or was seen by one, we do not 
know. To sail direct from M alta to Messina need 
not have taken three days. N o doubt, after 
proceeding some substantial distance on his 
course, he turned back, but anything beyond 
that is guesswork. H e may have counted on a 
short war and expected to go on again soon, but 
I  think he abandoned the voyage to Hamburg 
when he bore up for Messina. N o point, how
ever, has been made that, with the abandonment 
of the voyage, the voyage policy also determined, 
so as to discharge underwriters from a loss only 
caused thereafter, and I  will not pursue the 
subject. There is evidence of the existence of 
perii of capture from the 5th Aug. onwards, but 
it  is carefully limited. The Adm iralty’s reply to 
an inquiry made on the plaintiffs’ behalf, which

is not before us, has been accepted as admissible 
evidence. I t  states that “ any German steamer 
proceeding on or after the 5th Aug. through the 
Mediterranean on a voyage to Hamburg would 
have been in peril of capturo . . . when
outside neutral territorial waters.” That is all. 
W e know nothing of the actual numbers of the 
possible captors or of their particular positions ; 
we Jo not know if  the presence of the Kattenturm  
was known to any of them. Memory may tell 
us that some of them at any rate had other 
things to think of just thon, but I  suppose 
we must act as if  we knew nothing about it. 
I  lay no stress on the words “ on a voyage 
to Hamburg,” although during some part or 
possibly the whole of the 5th Aug. the Katten
turm  was on a voyage to Messina, and was no 
longer on a voyage to Hamburg. That she would 
have been “ in peril of capture ” conveys by im pli
cation that she would have had a chance of escape, 
but here again the plaintiffs give us no informa
tion. A t any rate, there is no evidence of any 
peril of capture before the 5th Aug. As to the 
subsequent period, we know nothing of the ship’s 
speed or equipment, or of the Btate of her 
bunkers. I  have no doubt that the opinion of 
the Adm iralty was sound, and I  should have been 
a good deal surprised (and, may I  say P disap- 
appointed) if  she had gone on her way and had 
escaped capture, but when or where that fate 
would have overtaken her no one can tell. Cer
tainly, no one who realises the vast size of the 
ocean and its multitudinous vicissitudes can 
doubt that she might well have evaded capture 
for many days, and for all that we know she 
might have been lost by fire or stranding or some 
cause unconnected with hostilities before ever any 
enemy hove in sight.

In  these circumstances the plaintiffs’ argu
ment was rested mainly on (1) loss by capture 
or some consequence of hostilities or, (2) alter
natively, by restraints of princes. The sequence 
of events under the first head was as follows. 
Peril of capture outside neutral territorial waters 
led the captain to the reasonable conclusion that 
having got safely into Messina he had better 
stay there. This involved the frustration of the 
commercial adventure of carrying the cargo to 
Hamburg and there delivering it under the bills 
of lading, whereby, in law, the cargo became a 
loss. On the second head the point was that 
from the outbreak of war the plaintiffs were by 
English law restrained from trading with the 
enemy or doing any acts in furtherance of such 
trading. Hence as they could not, durante hello, 
lawfully pay freight against delivery of the goods 
in Hamburg, their adventure came to a sudden 
and untimely end on the outbreak of war, and 
their cargo was forthwith constructively a loss. 
In  neither case does the argument avail, if the 
loss was one “ which is not proximately caused by 
a peril insured against (6 Edw. 7, c. 41, ss. 55 (1)-

I f  there is any real distinction to be drawn 
between a loss by perils insured against and a 
loss by successfully avoiding them, between a 
loss by capture and a loss by the fear of it, one 
might th ick that it  arises in this case. I t  was 
Belf-restraint, not restraint of princes, that hin
dered the captain from putting to sea. I  do not 
say that he ought to have done otherwise, bnt the 
plain fact is that he could do as he liked. On 
both contentions, if the captain had chosen to g°
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on the plaintiffs could not have prevented him. 
H e might have picked his own tim e; he might 
have weighed his chances at leisure; reasonable 
delay would not amount to abandonment of the 
voyage. Even an early peace was not wholly 
beyond the bounds of possibility. Accordingly, 
the plaintiffs further argued that the captain’s 
election was not the proximate cause of the loss, 
because to have done otherwise would have been 
mere folly ; that he had no real choice at a l l ; and 
that British subjects, whom the law forbade to 
trade with the enemy in  futuro  by paying freight 
to this German ship in Hamburg, if  ever she 
arrived, were in law restrained in  prsesenli, so that 
a loss of their cargo proximately resulted. The 
possibility that in the meantime events might 
occur which might legalise the act and avert a 
loss, such as the conclusion of peace or the 
grant of the Royal licence to pay the freight 
in order to get the goods, was, they said, of no 
significance.
_ These contentions have involved some criti

cisms of the rule of proximate cause, or rather of 
its true application in insurance cases, which, I  
venture to think, proceeded from a misapprehen
sion of what this rule really is. There is no 
mystery about it. Cause and effect ar9  the same 
for underwriters as for other people. Proximate 
cause is not a device to avoid the trouble of dis
covering the real cause or the “ common sense 
cause,” and, though it  has been and always 
should be rigorously applied in insurance cases, 
rt helps the one side no oftener than it  helps the 
other. I  believe it  to be nothing more nor less 
than the real meaning of the parties to a contract 
of insurance. I  venture to say so because 
eminent judges have sometimes seemed to differ 
on the point. Lord Denman, Bpeaking of this 
rule in de Baux v. Salvador (4 A . & E., at p. 483), 
says : “ Such muBt be understood to be the 
mutual intention of the parties to such con
tracts. In  Beischer v. Borwick (7 ABp. Mar. 
Law Cas. 493; 71 L . T . Rep. 238; (1894) 2 Q. B., 
Rt p. 550) Lord Lindley says the same thing. 
In  Leyland Shipping Company v. Norwich Union 
Fire Insurance Company (116 L . T . Rep. 327;
(1917) 1 K . B., at p. 892), on the other band, 
Scrutton, L  J . doubts this and considers the rule 
to be a judge-made rule. I  daresay few assured 
have any distinct view of their own on the point, 
R^d might not even see it, if i t  were explained to 
them, but what they intend contractually does not 
depend on what they understand individually. I f  
it  is implicit in the nature of the bargain, then 
they intend it  in law just as much as if  they said 
i t  in words. I  think that i t  is so implied. 
Indemnity involves it apart from decisions. In  
offect it  is the act of the parties.

I  am not aware that any branch of the law of 
contract attaches importance to remote causes as 
such, though, where human responsibility is 
material, i t  may be necessary to go beyond and 
behind the mere event which caused the loss or 
damage. This is why a carrier is liable for losses 
oy perils excepted from his contract to carry and 
deliver, where the previous default of those for 
whom he is responsible has brought that peril 
into injurious operation. H is express stipulation 
tor exemption has to be reconciled with his 
implied undertaking to have the carriage per
formed with care: (d rill v. General Iro n  Screw 
Collier Company, per Willes, J., 14 L . T . Rep.

711; L . Rep. 1 C. P ., at p. 612; Hamilton  v. 
Pandorf, per Lord Halsbury, L .C ., 6 Asp. Mar. 
Law Cas. 212; 57 L . T. Rep. 726; 12 App. Gas., 
at p. 524). So in marine insurance, where 
“ the loss is attributable to the wilful conduct 
of the assured ” (Marine Insurance Act 1906, 
s. 55 (2) (a), after the loss by perils insured 
against has been proved the question still 
remains whether the assured’s wilful conduct 
caused them to operate. In  other cases the 
insurer “ is liable for any loss proximately caused 
by a peril insured against even though the 
loss would not have happened but for the mis
conduct or negligence of the master or crew ” : 
(sect. 55 (1) (a) In  a contract of sale or carriage 
or service the contractor promises to do some
thing for a price, a freight, or a wage, and his 
liability depends not simply on the question 
whether something has happened or failed to 
happen, but whether more remotely i t  happened 
or failed to happen owing to his breach of his 
obligation. In  a contract of indemnity (and a 
contract of suretyship is very analogous) the 
insurer promises to pay in a certain event and in 
no other, namely, in case of I o b s  caused in a 
certain way, and the question is whether the loss 
was caused in that way, and whether the event 
occurred, and the remoter causes of this state of 
things do not become material. I f  contracts of 
marine insurance were still regarded, as once 
they were, as aleatory bargains this would be plain 
on the face of them. One need only ask, has the 
event, on which I  put my premium, actually 
occurred P This is a matter of the meaning of 
the contract, and not, as seems sometimes to be 
supposed, of doing the liberal and reasonable 
thing by a reasonable assured. This is why, as 
it seems to me, the causa próxima rule is not 
merely a rule of statute law, but is the meaning 
of the contract writ large. This is also why the 
reasonableness of the conduct of the Kattenturm's 
captain, and the unreasonableness of suggesting 
that he might have done otherwise are alike ofE 
the point. So long as his action was voluntary 
i t  was his action and not that of the captain of 
a British man-of-war, and the policy insures 
against the second, but against the first only when 
it  amounts to barratry. There is no case here of 
duress nor opportunity for saying that his will 
was not free, except upon grounds too theological 
to be worth pursuing.

I t  must be admitted that the terminology of 
causation in English law is by no means ideal. 
I t  would be the better for a little  plain English.
I  think “ direct cause ” would be a better expres
sion than causa próxima. Logically, the antithesis 
of proximate cause is not real cause but remote 
cause. Lord Ellenborough uses causa causans as 
its equivalent in Gordon v. Bimington (1 Camp. 
123). Abbott, C. J. speaks of “ immediate ” 
cause in Walker v. M aitland  (5 B. & Aid. 171) ; 
Lord Fitzgerald of “ direct and im m ediate” 
cause in Cory v Burr (5 Asp. Mar. Law Cas. 109; 
49 L. T. Rep. 78; 8 App. Cas., at p. 406), and my 
noble and learned friend, Lord Loreburn, of 
“ direct ” cause in Sunday’s case (13 Asp. Mar. 
Law Cas. 289 ; 114 L . T. Rep. 521; (1916) 1 A. C., 
at p. 659). Many similar expressions might be 
quoted.

Again, it  is important that the same word 
should mean the same thing when used in a mer
cantile contract, whether that contract be of one
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description or another. Perils of the soas do not 
mean one thing in a bill of lading and something 
else in a policy; restraints of princes do not bear 
a different interpretation in the one or in the 
other, bat this is not the question. Restraints of 
princes may excuse non-delivery of cargo under a 
contract of carriage, and yet not cause a loss of 
cargo recoverable under a contract of insurance. 
I t  is settled now that mere apprehension that a 
restraint of princes will come into operation is 
not the same thing as its existence or available 
for either purpose. There is also authority for 
saying (Nobel v. Jenkins. 8 Asp. Mar. Law Gas. 
181; 75 L . T . Rep. 163; (1896) 2 Q. B. 326) 
that i f  restraint of princes is in being and 
reasonably likely in the long run to prevent 
performance of a contract, if  its further per
formance is proceeded with, any further perform
ance is forthwith excused, although the direct 
operation of the restraint has not yet occurred. 
This is because the contract of carriage, tru ly  
construed, so stipulates. I t  has no bearing 
upon the question whether a refusal of further 
performance, though excusable, is the effect of 
the carrier’s exercise of judgment or the effect of 
the restraint of princes.

Many cases have been cited to your Lordships, 
but none to the contrary of this. In  Bodoeanachi 
v. Elliot (31 L. T. Rep. 239; L . Rep. 9 C. P., at 
p. 522) the Germans had prevented all communi
cation between Paris and other plaoes from the 
19th Sept, down to the date of the writ. Events 
before the 19th Sept., it  was held, might give rise 
to some claim against carriers, but could afford 
no defence to underwriters, if, as was the case, a 
loss by restraint of princes then occurred and 
thenceforward continued. The contention that 
some direct action on the goods was necessary 
was rejected. There was no question of 
election or volition on the part of those 
in charge of the goods. How this case helps the 
appellants I  cannot see. That in Rodocanachi’s 
case the goods were ashore and here were afloat 
makes no difference. I t  is said that regard must 
be had to changes in the mechanism of war, and 
that cruisers at G ibraltar as tru ly shut up this 
jute in Messina in 1914 as the German besiegers 
shut in the silk at Bercy in 1870. I  do not sup
pose that any rule can be laid down to fix the 
distance from which an encircling force may be 
said to besiege a beleagured city, or from which 
a hostile force may be said to restrain its enemieB. 
I  doubt if  changes in the speed of ships or 
the possibility of signalling by wireless tele
graphy or otherwise affect the matter. They 
help the huDter no more than the quarry. 
M iller  v. Law Accident Insurance Society (9 Asp. 
Mar. Law Cas. 386; 88 L . T . Rep. 370; (1903) 
1 K . B. 712) was a case in which a f.c.s. clause 
warranted the policy free of certain perils and 
their consequences. I t  was held that beyond 
doubt there was a loss by restraint of princes 
under the policy apart from the warranty; the 
only question was whether i t  was also caused 
by perils included in the f.c.s. clause, so as to 
be taken out of the insurance. Stirling, L  J. 
expressly says at p. 7 2 1  that the captain did not 
act voluntarily. The frustration of the adventure 
was caused by the direct operation of an order, 
which was an act of State and was backed by the 
existence of available force though its employ
ment proved to be unnecessary.

I  will not review the cases generally or discuss 
the differences between the English and the 
United States authorities, but I  w ill refer to a 
decision of Lord Mansfield, which shows at how 
early a date a strict construction was applied to 
causation in policies of insurance. I t  is Jones v. 
Schmoll (1 T . R . 130, note). The policy was 
on prime slaves, male and female, to pay for mor
tality  by mutiny exceeding 10 per cent. A  mutiny 
occurred and was suppressed; much blood was 
shed. Lord Mansfield allowed the value of those 
slaves who died of wounds or jumped overboard 
when fired on as being losses by mutiny, but not 
the value of “ such as being baffled in their 
attempts chose a mode of death by fasting and 
died through despondency,” because “ this is not 
a mortality by mutiny, but the reverse, for it  is 
by failure of mutiny.” The cases down to that of 
Kacianoff v. China '£raders' Insurance Company 
(12 Asp. Mar. Law Cas. 524; 111 L. T. Rep. 
404 ; (1914) 3 K . B. 1121) all follow one uniform 
and logical line. I f  any is illogical it  is Butler 
v. Wildman (3 B. & Aid. 398), for there the 
dollars went to the bottom, and that by the 
prompt decision of the master. The adventure 
of which they formed part was captured, and so 
they may be said to have been lost to their owners 
by capture, though the Spanish captors never 
got them. The immediate and actual control, 
which the captors possessed by armed force over 
the whole adventure, was equally a capture of the 
part, and perhaps i t  is the best way of putting it  
to say that the captors captured the whole adven
ture but the captain baulked their profiting by a 
part of it, though as the owners did not get their 
dollars back their loss by capture was not 
adeemed.

I  think Sunday v. British and Foreign Marine 
Insurance Company (sup.) is distinguishable. 
There both ship and goods were British, affld 
your Lordship’s judgments were based on the fact 
that the ship abandoned the voyage as the 
proximate result of the outbreak of war. I t  was 
held that no distinction could be drawn for the 
purpose of causation between the event which 
called the subject’s duty into existence and the 
subject’s obedience to that duty. So high was 
the obligation that an act done in performance 
of that obligation did not casually bear the 
character of a voluntary act or of a new inter
vening cause. Such a decision does not support 
the contention that the abandonment of the 
voyage by a ship, which was under no such obli
gation, is other than the captain’s voluntary act 
or that the obligations of a purely passive cargo- 
owner can divest that voluntary act of the 
character of a new intervening cause, which it 
would otherwise bear.

I f  i t  were otherwise, some remarkable conse
quences would follow. A t  11 p.m. on the 4th Aug. 
1914, all the world over, every parcel of goods 
owned by His Majesty’s subjects and laden on 
board of German vessels or of neutral vessels 
bound for German ports, for freight not prepaid, 
suddenly became a total loss. Both ships and 
goods might be safe and sound and likely t °  
remain so; cargo-owners and shipowners, cap
tains and crews, might all be ignorant of the 
outbreak of war. The assured, for want of 
advice that their goods were afloat, might have 
made no declarations to underwriters under 
floating policies, and the underwriters might be
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quite unaware that they were at riBk. None the 
less on that day and at that hour the ocean 
became suddenly fu ll of constructive total losses 
securely laden in uninjured ships. British under
writers are entitled to sue and labour for the 
defence, safeguard, and recovery of the goods 
insured or to endeavour to salve them for the 
benefit of whom it  may concern, but they, equally 
with British cargo-owners, would be forbidden to 
pay freight to German shipowners for that 
purpose. Indeed, unless by British capture they 
could come by their own again, the] cargo-owners 
would have to let their goods remain in 
enemy hands, and that a t the expense of 
British underwriters. Where the ships belong 
to H is Majesty’s subjects such is the law—  
your Lordships have so decided; but I  should 
be loth to carry that decision beyond its 
true ratio decidendi. The language of my noble 
learned friends, Lord Loreburn, at p. 658; Lord  
Atkinson, at pp. 664 and 665; Lord Parmoor, at 
p- 670; and Lord Wrenbury, at p. 672 of (1916) 
1 A. 0  , shows that the illegality of any further 
prosecution of the voyage, both ship and master 
being British, was the ground of the decision.

In  truth, in the present case the outbreak of 
■war imposed no practical disability on the British 
cargo-owners then and there beyond what already 
existed. Their obligations as British subjects 
had nothing to do with the actual termination of 
this adventure. The declaration of war, at the 
time when it  was made, only prohibited acts 
which the plaintiffs were in any case already 
powerless to perform. I f  i t  frustrated the adven
ture, it  did so eventually, but at the same time, 
though for different reasons and in a different 
way, the captain of the Kattenturm  frustrated it  
forthwith. I f  he had continued the adventure 
and had proceeded, the cargo-owners might have 
sustained a recoverable loss by other perils insured 
against without any illegality on their part.

The appellants’ other contentions may be 
shortly disposed of. This is not a case in which 
the subject-matter of the insurance was aban
doned “ on account of its initial total loss 
appearing to be unavoidable ” within sect. 60. 
Neither is i t  a case of loss by any other peril 
“ that may come to the h u r t” of the cargo 
similar to enemies, as in the Knight of St. Michael 
(8 Asp. Mar. Law Cas. 360 ; 79 L. T. Rep. 90; 
(1898) P. 30). I t  is said that there was a direct 
loss by “ enemies ” when the German captain 
refused to deliver to the plaintiffs’ representative 
at Messina, except on payment of freight, which 
he had not earned, and of charges which were not 
due. To be Bure he said that he did so by order 
of his Government, but I  do not see why we 
should believe him. Bailhache, J. did not, and it  
does not appear what motive he had for speaking 
the truth. Committed in neutral waters his act 
was a mere civil wrong, and not one falling within 
the canse of loss called “ enemies ” in the policy. 
For these reasons I  think that the appeal fails 
and should be dismissed with costs.

Lord W r e n b u r y  agreed in the appeal being 
dismissed.

Solicitors for the appellants, Behder and Higgs.
Solicitors for the respondents, Waltons.

luöictal Committee of ttje Council.

July  24, 25, and Oct. 16, 1917.
(Present: The R ight Hons. Lord P a r k e r  o f  

W a d d in g t o n , Lord W r e n b u r y , and Sir 
A r t h u r  C h a n n e l l )

T h e  H a k a n , (a)
ON A P P E A L  F R O M  T H E  A D M IR A L T Y  D IV IS IO N  ( IN  

P R IZ E ).

Prize Court— Neutral ship— Contraband cargo—  
Enemy destination— Knowledge of shipowner of 
the character of the goods— International law—  
Practice of maritime States— Condemnation of 
ship— Confiscation of cargo.

Knowledge on the part of the shipowner of the contra
band character of the cargo is sufficient to justify 
the condemnation of the ship, at any rate where the 
contraband constitutes a substantial part of the 
whole cargo.

Where a neutral shipowner lets his ship on a time 
charter to an enemy dealer in conditional contra
band for carnage to an enemy base of supply, with 
knowledge that the conditional contraband is 
vitally necessary to and has been requisitioned by 
the enemy Government for the purposes of the war, 
he is thereby “ talcing hostile part against the 
country of the captors ” and “ mixing in the w ar"  
within the meaning of those expressions as used by 
Chase, C.J. in  The Bermuda (3 Wall. 514), arid 
the ship is liable to condemnation and the cargo to 
confiscation as good and lawful prize.

Decision of the President (reported 13 Asp. Mar. 
Law Cas. 479; 115 L. T . Rep. 389; (1916) 
P. 266) affirmed.

A p p e a l  b y  the shipowners from a decision of the 
President (Sir Samuel Evans) sitting as judge of 
the Prize Court (reportöd 13 Asp. M ar. Law  
Cas. 479; 115 L . T . Rep. 389; (1916) P. 266), 
pronouncing the Swedish steamship H a k a n  liable 
to condemnation and her cargo to confiscation as 
good and lawful prize.

R  H. Balloch for the appellants.
Sir Frederick Smith (A  -G  ), S ir Cordon Hewart 

(S .-G ), R. A. Wright, K .C ., and Pearce Higgins 
for the Crown.

The facts fu lly appear from the judgment.
The following authorities were referred to :

T h e  Ringende Jacob, 1798, 1 C. Rob. 89 ; 1 E ng 
P. C. 60 ;

The M ercurius, 1799, 1 C. Eob. 288;
The N e u tra lite t, 1801, 3 C. Eob. 295; 1 E ng. P. C. 

3 0 9 ;
The Berm uda, 1865, 3 W a ll. 514 ;
The Zam ora, 114 L . T . Eep. 626; (1916) A. C. 77 ;
The Jonge M argaretha, 1 C. Rob. 189 ;
W heaton, Dana’s ed it., pp. 664 and 665 ;
W estlake ’s In te rn a tio n a l Law  (W ar), 2nd ed it., 

291;
H a ll ’s In te rn a tio n a l Law , 6 th  ed it.. 666.

The considered opinion of the board was de
livered by

Lord P a r k e r  o f  W a d d in g t o n .— The Swedish 
steamship Hakan, the subject of this appeal, 
was captured at sna by H .M .S . Nonsuch on 
the 4th- A pril 1916, having sailed the same 
day from Haugesund, in Norway, on a voyage 
to Lübeck, in Germany, with a cargo of

VOL. X IV . ,  N . S.
(o) Reported by W . E. r e :d , Esq.. Barrister at-L»w.

Y
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salted herrings. Foodstuffs had as early as 
the 4th Aug. 1914 been declared to be conditional 
contraband. The writ in the present proceedings 
claimed condemnation of both ship and cargo, 
the former on the ground that i t  was carrying 
contraband goods and the latter on the ground 
that i t  consisted of contraband goods.

I t  should be observed that the cargo, being on 
a neutral ship, was, even if  i t  belonged to enemies, 
exempt from capture unlesB it  consisted of con
traband goods (see the Declaration of London).

The cargo owners did not appear or make any 
claim in the action, although, according to the 
usual practice of the Prize Court, even enemies 
may appear and be heard in defence of their 
rights under an international agreement. The 
question whether the goods were contraband was, 
however, fu lly argued by counsel for the owners 
of the ship, a Swedish firm carrying on business 
at Gothenburg. The President condemned the 
cargo as contraband. H e also condemned the ship 
for carrying contraband. The owners of the ship 
have now appealed to H is Majesty in Council. 
Under these circumstances, the first question to 
be decided is whether the cargo was rightly con
demned as contraband, for if  it  was not there 
could be no case against the ship.

In  their Lordships’ opinion, goods which are 
conditional contraband can be properly con
demned whenever the court is of opinion, under all 
the circumstances brought to its knowledge, that 
they were probably intended to be applied for war
like purposes: (The Jonge Margaretha, 1 C. Rob. 
189). The fact that the goods in question are on the 
way to an enemy base of naval or m ilitary equip
ment or supply would alone justify an inference 
as to their probable application for warlike 
purposes. But the character of the place of 
destination is not the only circumstance from  
which this inference can be drawn. A ll the 
known facts have to be taken into account. The 
fact that the goods are consigned to the enemy 
Government, and not to a private individual, 
would be material. The same would be the case 
if, though the goods are consigned to a private 
individual, such individual is in substance or in 
fact the agent or representative of the enemy 
Government.

In  the present oase Liibeck, the port of des
tination of the goods, is undoubtedly a port used 
largely for the importation into Germany of 
goods from Norway and Sweden; but it  does not 
appear whether it  is used exclusively or at all as 
a base of naval or m ilitary equipment. On the 
other hand, i t  is quite certain that the persons to 
whom the goods were consigned at Liibeck were 
bound forthwith to hand them over to the Central 
Furchasing Company, of Berlin, a company ap
pointed by the German Government to act under 
the direction of the Im perial Chancellor for 
purposes connected with the control of the food 
supplies rendered necessary by the war. The 
proper inference seems to be that the goods in 
question are in effect goods requisitioned by the 
Government for the purposes of the war. I t  
may be quite true that their ultimate applica
tion, had they escaped capture, would have been to 
feed civilians, and not the naval or m ilitary forces 
of Germ any; but the general scarcity of food in 
Germany had made the victualling of the civil 
population a war problem. Even if  the m ilitary  
or naval forces of Germany are never supplied

with salted herrings their rations of bread or 
meat may well be increased by reason of the pos
sibility of supplying salted herrings to the civil 
population. Under these circumstances, the in
ference is almost irresistible that the goods were 
intended to be applied for warlike purposes, and 
this being so, their Lordships are of opinion that 
the goods were rightly condemned.

The second question their Lordships have to 
determine relates to the condemnation of the ship 
for carrying the goods in question. I t  is, of 
course, quite clear that if  art. 40 of the Declara
tion of London be applicable the ship was rightly  
condemned, inasmuch as the whole cargo was 
contraband. The Declaration of London has, 
however, no validity as an international 
agreement. I t  was, i t  is true, provided by the 
Order in Council of the 29th Oct. 1914, that during 
the present hostilities its provisions should, with 
certain very material modifications, be adopted 
and put in force. B ut the Prize Court cannot, in 
deciding questions between His Majesty’s Govern
ment and neutrals, act upon this order except in 
so far as the Declaration of London, as modified 
by the order, either embodies the international 
law or contains a waiver in favour of neutrals of 
the strict rights of the Crown. I t  is necessary 
therefore to consider the international law with 
regard to the condemnation of a ship for carrying 
contraband apart from the Declaration of 
London.

I t  seems quite clear that at one time in our 
history the mere fact that a neutral ship was 
carrying contraband was considered to justify its 
condemnation, but this rule was subsequently 
modified. Lord Stowell deals with the matter in 
The Neutralitet (No. 1) (3 0 . Rob. 294) : “ The 
modem rule of the law of nations is certainly,’ 
he says, “ that the ship shall not be subject to 
condemnation for carrying contraband articles. 
The ancient practice was otherwise, and it  cannot 
be denied that, it  was perfectly defensible on every 
principle of justice, i f  to supply the enemy with 
such articles is a noxious aet with respect to the 
owner of the cargo, the vehicle which is instru
mental in effecting that illegal purpose cannot be 
innocent. The policy of modem times has, how
ever, introduced a relaxation on this point, a n d  

the general rule now is that the vessel does not 
become confiscable for that act. B u t this rule is 
liable to exceptions where a, ship belongs to the 
owner of the cargo, or where the ship is going on 
such service under a false destination or false 
papers ; these circumstances of aggravation have 
been held to constitute excepted eases out of tbe 
modern rule, and to continue them under the 
anciens one.”

I t  is to be observed that Lord Stowell does not 
say that the particular cases he refers to are the 
only exceptions to the modern rule. On the con - 
trary, his actual decision in The N e u t r a l i t e t  
creates a third exception. I t  should he observed 
too, that in a later part of his judgment he states 
the reason for the modification of the ancient rule 
to be the supposition that noxious or doubtful 
articles might be carried without the personal 
knowledge of the owner of the ship. He held in 
the case before him that this ground for the 
modification of the rule entirely failed, so that 
the ancient rule applied. The reasoning is sound. 
For i f  the ancient rule was modified because ot 
the possible want of knowledge on the part of the
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intend by consenting to the transportation to mix 
in the war.

Passing from the English and American deci
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shipowner, i t  is perfectly logical to treat actual 
knowledge on the part of the shipowner as a 
good ground for excepting any particular case 
from the modern rule. Knowledge w ill also 
explain the two main exceptions to which Lord 
btowell refers. I f  the shipowner also owns the 
contraband cargo, he must have this knowledge, 
and if  he sails under a false destination or with 
false papers, i t  is quite legitimate to infer 
this knowledge from bis conduct. In  his earlier 
decision in The Ringende Jacob (1 C. Rob. 89) 
Jj0 rd Stoweil had stated the modern rule to be 
that the carrying of contraband is attended only 
with I o s b  of freight and expenses, except where 
the ship belongs to the owner of the contraband 
cargo or where the simple misconduct of carrying 
a contraband cargo has been connected with other 
malignant and aggravating circumstances. I f  by 
malignant and aggravating circumstances Lord 
btowell meant only circumstances from which 
knowledge of the character of the cargo might be 
properly inferred, the rule thus stated does not 
differ from that laid down in the subsequent case 
of the Neutralitet. B u t the words used have by 
some writers been taken as indicating that, in 
Lord Stcwell’s opinion, besides knowledge of the 
character of the cargo, there must be on the part 
of the shipowner some intention or conduct to 
which the epithets * 'malignant or aggravating ” 
can be applied in a real as opposed to a rhetorical 
sense. Any such hypothesis seems, however, to 
vitiate the reasoning of Lord Stoweil in  the 
Neutralitet. Sailing under a false destination cr 
false papers may possibly be called malignant or 
aggravating. There i3 not only the knowledge of 
guilt, but an attempt to evade its consequences. 
But, in the case of the shipowner who also owns 
the contraband on board his ship, i t  is difficult to 
pee where the malignancy or aggravation lies, if  
it  be not in the knowledge of the character of 
tne goods on board. I f  it  be malignant or 
aggravating on the part of the owner of the 
goods to consign them to the enemy, it  must 
be equally malignant and aggravating on the 
part of the shipowner knowingly to aid in the 
transaction.

Nevertheless, i t  was this construction of Lord 
btowell s words in the Ringende Jacob rather 
than the reasoning on which his decision in the 
Neutralitet case was based, that was adopted by 
the Supreme Court of the United States in the 
case of The Bermuda (3 Wall.. 514). In  tha t case 
Chase, C.J., in delivering the opinion of the court, 
pay s as to the relaxation of the ancient ru le : “ I t  
is founded on the presumption that the contra
band shipment was made without the consent of 
tee owner given in fraud of belligerent rights, or 
at least without intent on his part to take hostile 
part against the country of the captors, and it  
must be recognised and enforced in all cases 
where that presumption is not repelled by proof. 
I  he rule, however, requires good faith  on the 
part of the neutral, and does not protect the ship 
where good faith  is wanting. . . . Mere con
sent to transportation of contraband will not 
always or usually be taken to be a violation of 
good faith,- There must be circumstances of 
aggravation. The nature of the contraband 
articles and their importance to the belligerent 
and the general features of the transaction must 
he taken into consideration in determining 
whether the neutral owner intended or did not

sions to the views which were at the commence
ment of the present hostilities entertained by the 
Prize Courts or jurists of other nations, we find 
what at first sight appears to be considerable 
divergence of opinion. I f ,  however, the true 
principle be that knowledge of the character of 
the cargo is a sufficient ground for depriving a 
shipowner of the benefit of the modern rule, this 
divergence is more apparent than real. I t  reduces 
itself to a difference of opinion as to the circum
stances under which the knowledge may be 
inferred, and if  i t  be remembered that knowledge 
on the part of the shipowner of the character of 
the cargo must be largely a matter of inference 
from a great variety of circumstances, such differ
ence of opinion is readily intelligible.

Referring, for example, to the view entertained 
in Holland, their Lordships find that, although 
th6 ship is prim d facie confiscable if an important 
part of the cargo be contraband, proof that the 
master or the charterers could not have known 
the real nature of the cargo will secure the ship’s 
release. In  other wordB, the proportion of the 
contraband to the whole cargo raises a presump
tion of knowledge which may be rebutted. Again, 
according to the views held in Ita ly , the ship 
carrying contraband is liable to confiscation only 
where the owner was aware that his vessel was 
intended to be used for the carrying of contra
band. Here knowledge is made the deter
mining factor, the manner in which knowledge 
is to be proved or inferred being left to the 
general law. Again, according to the views 
entertained in Germany, a ship carrying contra
band can only be confiscated if  the owner or 
the charterer of the whole ship or the master 
knew or ought to have known that there was 
contraband on board, and if  that contraband 
formed more than a quarter of the cargo. Here 
also knowledge is made the determining factor, 
though there is a concession to the neutral if  the 
proportion of the contraband to the whole cargo 
be sufficiently small. Once more, in France the 
test of the right to confiscate is whether or not the 
contraband is three-fourths in value of the whole 
cargo. This view may be looked on as defining 
the circumstances in whioh an irrebuttable 
inference of knowlege arises. The views enter
tained in Russia and Japan are similarly explic
able. In  their Lordships’ opinion, the principle 
underlying all these views is the same. There 
can be no confiscation of the ship without know- 
ledge on the part of the owner, or possibly of the 
charterer or master, of the nature of the cargo, 
but in some cases the inferenca as to knowledge 
arising from the extent to which the cargo is con
traband cannot be rebutted, while in others i t  can, 
and in some cases, even where there is the requisite 
knowledge, the contraband must bear a minimum  
proportion to the whole cargo.

I t  follows that th6 views entertained by foreign 
nations point to knowledge of the character of the 
goods being alone sufficient for condemnation of 
a vessel for carrying contraband; in other words 
they support the principle to be derived from 
the reasoning in the Neutralitet rather than the 
principle which has been deduced from the dictum 
in the Ringende Jacob, and developed in the 
Bermuda. I t  should be observed that both
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Westlake and H a ll agree that knowledge is alone 
sufficient to justify confiscation: (see Westlake, 
International Law (W ar), 2nd edit., 291; H a ll 
International Law, 6th edit., 666).

Their Lordships consider that in this state of 
the authorities they ought to hold that knowledge 
of the character of the goods on the part of the 
owner of the ship is sufficient to justify the con
demnation of the Bhip, at any rate where the 
goods in question constitute a substantial part 
of th9 whole cargo.

In  the light of what has been said as to the rule 
of international law, their Lordships w ill now, 
proceed to consider the special facts of this case. 
The owners of the ship are a Swedish firm carry, 
ing on business at Gothenburg. On the 8th Jan. 
1916 they chartered the ship to a German firm of 
fish dealers for a period of six weeks from the time 
when the vessel was placed at charterers’ disposal 
with power for the charterers to prolong this period 
up to the 16th May 1916. The Voyages undertaken 
by the charterers were to be from Scandinavian 
to German Baltic ports. I t  must have been quite 
evident to the owners that the ship would be 
used for the importation of fish into Germany. 
They must also have known that foodstuffs 
were conditional contraband. I t  is almost incon
ceivable that they did not also know of the food 
diffisulties in Germany and of the manner in 
which the German Government had in effect 
requisitioned salted herrings to meet the exigencies 
of the war. They had an opportunity in the court 
below of establishing their want of knowledge if  
i t  existed, but they did not attempt to do so. The 
inference that they did in fact know that the 
vessel would be used for the purpose for which it  
was used is irresistible. I f  knowledge of the 
character of the goods be the true criterion as to 
confiscability, the vessel was rightly condemned.

Even on the hypothesis that something beyond 
mere knowledge of the character of the cargo s 
required, something which may be called “ malig
nant or aggravating ’’ within the principles of The 
Bingen de Jacob or The Bermuda {swp.) decisions, 
that something clearly exists in the present case. 
A  shipowner who lets his Bhip on time charter to 
an enemy dealer in conditional contraband for 
the purposes of his trade at a time when the con
ditional contraband is vitally necessary to and 
has been requisitioned by the enemy Govern
ment for the purpose of the war is, in their 
Lordships’ opinion, deliberately “ taking hostile 
part against the country of the captors ” and 

mixing in the war ” within the meaning of those 
expressions aB used by Chase, C. J. in The Bermuda 
(sup).

In  their Lordships’ opinion the appeal fails, 
and should be dismissed with costs.

Solicitors for the appellants, Bottercll and 
Roche.

Solicitor for the respondent, Treasury Solicitor.

€m t at Itt to ra te .
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(Before D a r l in g , A v o r y , and Sh e a r m a n , JJ.)
H aw s  (app.) v. B r o w n  (reap.), (o)

Seaman— Engagement— Signing articles— “ Lawfully 
engaged” —  Neglecting to join ship —  Offence— 
Merchant Shipping Act 1894 (67 <fr 58 Viet. c. 60), 
s. 221— Defence of the Realm Regulations Con
solidated 1917 sect. 39a .

A person who, having engaged to serve on board a 
particular vessel> fails to join his ship, is guilty of 
an offence under sect. 39a  of the Defence of the 
Realm, Regulations Consolidated 1917, although he 
has not signed articles under the Merchant Shipping 
Act 1894.

The respondent, a seaman, entered into an agree
ment with the agent of the owners of a certain 
steamship stationed at a port in the north of 
Scotland and duly requisitioned by the Admi
ralty, whereby he undertook to proceed from 
L. on a certain date to the named Scottish port. 
At the time of entering into the agreement he 
signed a document under which, after promising to 
start by a certain train from L ., it was stipulated 
that articles should be signed, when the respondent 
had got on board the steamship. The respondent 
never left L. and never joined the ship. On an 
information being laid against him under sect. 39a 
of the Defence of the Realm Regulations, it was 
contended on his behalf that, as he had not signed 
articles in accordance with the requirements of the 
Merchant Shipping Act 1894, he could not be con
victed, as he had never been “ lawfully engaged’ 
unthin the meaning of that Act. The magistrate 
before whom the case was heard was of opinion 
that there had been no lawful engagement inas
much as no ship’s articles had been signed by th& 
respondent, and he therefore dismissed the in
formation.

Held, that the learned magistrate was wrong; that 
although the respondent could not have been forced 
to proceed to sea unless he had signed articles, he 
was nevertheless guilty of an offence against the 
Defence of the Realm Regulations Consolidated 
1917 in that he was “  lawfully engaged ” within 
the meaning of sect. 39 a  of the regulations when he 
entered into the agreement with D ., and that the 
case must be remitted to the magistrate uiith a 
direction to convict.

Case  stated by the stipend iary m agistrate of 
Liverpool.

An information was preferred by the appellant, 
Alison Davie Haws, against the respondent, 
W alter Brown, for that he, the respondent, having 
been “ lawfully engaged ” to serve on board the 
British steamship Castle Eden, while requisi
tioned by the Admiralty, did on the 12th A pt11 
1917 fail to join the said ship. ,

A t the hearing of the information i t  was proved 
that the information was laid under sect. 39a  oi

(a) Reported by J. A. Sla t e s , Esq., Barrister-st-Lsw.
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the Defence of the Realm Regulations 1917, and 
that the proper authority for the proceedings had 
hcen obtained from the principal naval transport 
officer, Liverpool.

The following facts were either proved or 
admitted

1. The British steamship Castle Eden was 
requisitioned by the Adm iralty.

2. The said steamship was with H is Majesty’s 
fleet in the north of Scotland.

3. The owners of the steamship, being in need 
of a certain number of seamen of various ratings, 
resolved that the men required should be engaged 
in Liverpool and sent to Scotland.

4. Instructions were thereupon given by the 
owners to the Shipping Federation Lim ited to 
engage eight men.

5. A  man named Deacon, acting for and on 
behalf of the owners, agreed with and proposed 
to engage the respondent, W alter Brown, to 
serve as an able seaman on the steamer on the 
12th A pril 1917.

6. I t  was further agreed between Deacon and 
the respondent, Brown, that the latter should be 
at the Exchange Station, Liverpool, on the after
noon of the 12th A pril 1917, and should proceed 
thence to Thurso, in Scotland, where the Castle 
Eden was then lying.

7. In  pursuance of the agreement named a 
document was drawn up by Deacon and signed 
by Brown, and also by other seamen who were 
®nf?aged at the same time as Brown, in the 
following terms (inter a lia): “ We, the under
signed, hereby agree to be at the Exchange 
station this afternoon at 4 15 p.m. to proceed to 
Thurso, and there sign articles on steamer Castle 
Eden.”

8. The respondent saw Deacon about 2.45 p.m. 
the afternoon of the 12th A pril 1917, when he,

the respondent, informed Deacon that neither he 
nor the other men who had been engaged and 
had signed the agreement would proceed to the 
vessel.

9. Subsequently the respondent, as well as the 
other men, again verbally agreed to serve on the 
toastie Eden, and to present themselves at the 
Exchange Station, Liverpool, as previously

respondent never appeared at the 
Station, and never joined the steam-

ih e  learned stipendiary magistrate was of 
opinion that the respondent had not been law- 
ofly engaged to serve on the steamship Castle 

Eden, in accordance with the requirements of 
sect. 39a  of the Defence of the Realm Regula
tions Consolidated, dated the 31st Jan. 1917, 
because the term “ lawfully engaged ” as therein 
Used had the same meaning as in sect. 221 (6) of 
the Merchant Shipping A ct 1894. The respon
dent had not been and could not be “ lawfully 
engaged” in accordance with the terms of the 
Merchant Shipping Act 1894, except by agree
ment in the form provided by that Act, duly 
signed by him. The learned magistrate therefore 
dismissed the information.

B y sect. 221 of the Merchant Shipping Act 
1894 (57 & 58 Y ict. c. 60), i t  is provided :

I f  a seaman la w fu lly  engaged, o r an apprentice to  the 
*®a service, com m its any o f the fo llo w in g  offences, he

10. The 
Exchange

sha ll be liab le  to  be punished sum m arily  as fo llo w s : 
. . . (b) I f  he neglects, o r refuses w ith o u t reason
able cause, to  jo in  h is  ship, o r to  proceed to  sea in  h is 
ship, o r is  absent w ith o u t leave a t any tim e w ith in  
tw en ty -fou r hours o f the  ship ’s sa iling  from  a po rt, 
e ither a t the  commencement or du ring  the  progress o f 
a voyage, o r is absent a t any tim e  w ith o u t leave and 
w ith o u t suffic ient reason from  his ship o r from  his du ty , 
he sha ll, i f  the  offence does no t am ount to  desertion, o r 
is  n o t treated as such by the  master, be g u ilty  o f the 
offence of absence w ith o u t leave, and be liab le  to  fo r fe it  
ou t o f h is  wages a sum no t exceeding tw o  days’ pay, 
and in  add ition  fo r  every tw en ty -fou r hours o f absence, 
e ither a sum no t exceeding six days’  pay, or any expenses 
properly  inonrred in  having a su b s titu te ; and also, 
except in  the  U n ited  K ingdom , he sha ll be liab le  to 
im prisonm ent fo r any period no t exceeding ten weeks 
w ith  o r w ith o u t ha rd  labour.

By sect. 39a  of the Defence of the Realm  
Regulations, consolidated and revised to the 
31st Jan. 1917, it is provided :

I f  a person la w fu lly  engaged to  serve on board any 
ship o r vessel be longing to  o r chartered, h ired, or 
requ is itioned by the  A d m ira lty  o r A rm y  C ouncil (a) 
neglects o r refuses w ith o u t reasonable cause to  jo in  
h is  ship o r vessel, o r to  prooeed to  sea in  h is ship or 
vessel, o r deserts o r is  absent w ith o u t leave from  his 
ship o r vessel o r from  his d u ty  a t any tim e ; o r (6) jo ins 
h is  ship or vessel, o r is w h ils t on board his ship or vessel, 
in  a sta in o f drunkenness so th a t the performance o f his 
duties o r the navigation o f h is  ship or vessel is thereby 
impeded, he sha ll be g u ilty  o f an offence against theBe 
regu la tions; and the  m aster, mate, or owner o f the  ship 
o r vessel, or h is  agent, or any naval o r m ilita ry  offioer, or 
any superintendent as defined by the M erchant Shipping 
A cts  1894 to  1914, w ith  o r w ith o u t the  assistance of any 
police constable, m ay convey on board h is ship o r vessel 
any seaman whom he has reason to  believe to  be g u ilty  
o f an offence under paragraph (a) o f th is  regu la tion, and 
polioe constables are hereby d irected to  g ive assistance 
i f  required. The exercise o f the powers conferred by 
th is  regu la tion  Bhall no t be sub ject to  the res tric tions 
imposed by the  M erchant Shipping A cts  1894 to  1914, 
o r the  exercise of any s im ila r powers conferred by those 
Aots, and fo r the purposes o f th is  regu la tion a copy o f 
any en try  made in  an o ffic ia l log  book in  manner p ro 
v ided by the M erchant Shipping A c t 1894 sha ll, i f  i t  
pu rports  to  be signed and certified  as a tru e  oopy or 
ex trac t b y  the officer in  whose custody the  o rig ina l log 
book iB in trus ted , be admissible in  evidenco.

Oreaves Lord for the appellant,— The learned 
magistrate was wrong. The prohibition in the 
Merchant Shipping Act 1894 was merely against 
carrying a man to sea without his having 
first signed articles. This was a different case. 
The respondent had been engaged, and had 
been “ lawfully engaged,” and he was therefore 
liable to the penalties prescribed by the regu
lations,

Abinger for the respondent.— The learned 
magistrate was right in dismissing the informa
tion. Before a seaman could be said to be “ law
fu lly  engaged ” he must have an opportunity of 
knowing the details of his agreement to serve. 
There was nothing of the kind in the present 
case.' The respondent, like other seamen with 
him, had engaged to proceed from Liverpool to 
Thurso, and there i t  was that the articles were 
to be signed. U n til these were signed there 
was no lawful engagement, and there was fu ll 
opportunity afforded of withdrawing from the 
arrangement entered into with Deacon. I f  a 
conviction was obtained in a case like the present,
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all the benefits conferred upon seamen as to their 
engagements under the Merchant Shipping Acts 
would be swept away.

Greaves Lord in  reply.— I t  was to be remem
bered that vessels at the present time were often 
stationed at ports where there was little  or no 
opportunity of engaging crews. Men had to be 
engaged wherever they could be obtained, and it  
was not possible for the articles to be signed 
until the men were on board.

D a r l in g , J.— In  this case the respondent, a 
seaman named W alter Brown, was summoned, 
after having been lawfully engaged to serve on 
board tbe British steamship Castle Eden, a vessel 
which had been requisitioned by the Admiralty, 
for failing to join tne ship. The facts are fu lly  
set out in the case stated, and it  appears that the 
respondent had entered into an agreement, and it  
was a “ lawful agreement,” with a man named 
Deacon, who was acting on behalf of the owners 
of the steamship.

The engagement with the respondent— it was 
also signed by ether seamen— was as follows : 
“ We, the undersigned, hereby agree to be at 
Exchange Station this afternoon at 4 15 to proceed 
to Thurso, and there sign articles on steamer 
Castle E len , at the undermentioned rates, &c.
. . .” H e did not present himself at the
Exchange Station, and then he was summoned, 
and proceedings were taken against him under 
sect. 39a  of the Defence of the Realm Regu
lations.

On behalf of the respondent i t  has been con
tended that he did not commit any offence at all, 
because he had not been lawfully engaged on 
board the steamship. As I  have already stated, 
the information was laid under sect. 39a  of the 
Defence of the Realm Regulations, and this 
section not only makes it  an offence if  a seaman 
who has been “ lawfully engaged” fails to carry 
out his engagement, but also if  he neglects or 
refuses to proceed to sea in the ship, although 
he could not be forced tc proceed to sea in 
a ship unless he had signed articles. I  think, 
however, that i t  is quite plain that a seaman may 
commit an oft'ence against the Merchant Ship
ping A ct and also against these regulations by 
refusing to join the ship, on board of which he 
may be asked to sign the articles under which he 
will have to sail. He could not be convicted of 
the offence of refusing to go to sea unless he had 
signed articles. B a t in this particular case I  
think that the learned magistrate should have 
convicted. The respondent was, in my view, law
fully engaged by Deaeon on behalf of the owners, 
and, as the words of the section imply, if a 
person who is lawfully engaged neglects or 
refuses without reasonable cause to join his ship, 
he must be deemed to have committed an offence, 
the respondent was guilty of an offence by 
declining to proceed to Thurso after being 
en!?aged at  Liverpool. This appeal must be 
allowed, and the case will be sent back to the 
learned magistrate with a direction to convict.

A v o e y , J.— I  agree.

Sh e a r m a n , J.— I  am of the same opinion.
Solicitors for the appellant. G. H. Walker 

and Tree, for Weightman, Tedder, and Co., 
Liverpool.

Solicitor for the respondent, Alexander Sm ith.

Monday, July 2,1917.
(Before R o w l a t t , J.)

W . M i l l a r  a n d  C o. L i m i t e d  v . O w n e r s  of 
S t e a m s h i p  F r e d e n . (a )

Charter-party— Cargo of maize—Bead-weight capacity 
guaranteed— Whether lifting capacity or capacity 
to carry mai.e.

A charter-party provided that a ship shquld load “  a 
fu ll and complete cargo of maize in bags.” The 
shipowners guaranteed that the ship’s dead-weight 
capacity was 3200 tons, and freight was to be paid 
on that quantity. The lifting capacity of the ship 
was 3200 tons, but her cubic, capacity did not admit 
of her loading 3200 tons of maize.

Held, that the guarantee was in rcsqject of the ship’s 
lifting capacity, and not her capacity to carry tons 
of maize.

A c t i o n  in the Commercial List.
The plaintiffs, the charterers of the steamship 

Freden, claimed in the action to recover damages 
for breach of a charter-party dated the 23rd Dec. 
1915.

B y the charter-party it  was provided (inter 
alia) that the Freden should proceed to Durban 
and there load from the charterers’ agents “ a 
fu ll and complete cargo of maize in bags.” She 
was then to proceed to any one safe port in the 
United Kingdom and deliver the cargo upon 
payment of freight at rates varying'according to 
the port of discharge selected. Clausa 5 pro
vided : “ The owners guarantee the ship’s dead
weight capacity to be 3200 tons and freight to be 
paid on this quantity.”

The ship had in fact a lifting  capacity of 3200 
tons, but she had only sufficient cubic capacity to 
load about 3080 tons of maize.

The charterers claimed as damages the Height 
paid by them to the shipowners under tbe 
charter-party on the balance of 118| tons w h ic h  
the ship was unable to load— namely, 400?. 15s. 8d.

MacKinnon, K .C . and R. A. Wright for the 
charterers.— Thejguarantee of 3200 tons must bo 
read as a guarantee of capacity to load that 
amount of maize, which the parties had directly 
in mind, the charter-party doaling with the 
carriage of maize, and maize only, the words 
“ or other lawful merchandise” having been 
struck out. They referred to

Mackill V. Wright, 14 App. Cas. 104.
Leek, K .C . and Alexander Neiison for the ship" 

owners.— The guarantee was in respect of the 
lifting  capacity of the ship, and not of her cubic 
capacity. H er lifting  capacity was correctly 
given, and the owners’ warranty is satisfied. Tbe 
maize not being a dead-weight cargo, the charter- 
party should not be construed with reference to 
maize. They referred to

Carnegie v. Conner, 61 L. T. Eep. 691 ; 24 Q.
Div. 45.

Cur. adv. vult>

R o w l a t t , J. read the following ju d g m e n t :
In  this case the charter-party provided that the 
ship should load and the charterers provide a“ 
Durban a full and complete cargo of maize (hH® 
words “ wheat and (or) flour and (or) other lawfo* 
merchandise ” which are in the printed fore* 
being struck out). She was then to proceed and 
discharge at one of a number of ports as ordered-

la) Reported by T. W. M oboan, Esq., Barrister-at-Law.
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The freight was to be payable at and after rates 
which varied according to the port of discharge. 
Then follows this clause: “ The owners guarantee 
the ship’s dead-weight capacity to be 3200 tons, 
and freight to be paid on this quantity.” This is 
substituted for the printed clause which made 
freight payable per ton of wheat and (or) flour 
delivered or, if  other cargo was shipped, the total 
freight to be equal to freight on a fu ll cargo of 
wheat and (or) flour. The effect of the alteration 
>s to make the charter-party one at a lump-sum 
freight, varying, however, with the port of dis
charge. The ship in fact had a lifting capacity 
of 3200 tonB, but she had not cubic capacity to 
take on board maize of that weight. I t  was 
agreed that i f  she had been able to load more 
than 3200 tons the charterers would have been 
entitled to ship it  without paying more freight, 
and the owners would have been entitled to call 
upon them to do so, though the damages, i f  they 
refused, would possibly have been nominal. 
Those results follow because it  is a lump sum 
freight. B u t the charterers say that as they 
could only load less, they are entitled not eo 
"nomine to a reduction of freight, but to damages 
for breach of the guarantee, which damages would 
include (and they claim no more) return of the 
freight in respect of the short amount of the 
cargo they were able to load.

The short question is, therefore, whether “ ship’s 
dead-weight capacity ” in this charter-party 
Weans her capacity to carry tons of maize or her 
abstract lifting  capacity. The latter, in my 
opinion, is the primary meaning of the phrase; 
indeed, i t  can have no other meaning in itself 
unless i t  is used with reference to some cargo. In  
fhis charter-party if  the cargo had formerly been 
dosoribed as lawful merchandise I  should have 
thought that it  would have been abundantly clear 
that the contract simply was that freight was 
fo be paid on the dead-weight capacity of the 
snip in the abstract sense taken and guaranteed 
to be 3200 tons, and that the cargo carried had 
nothing to do with it. I t  could not have been 
contended that the guarantee was of capacity to 
carry 3200 tons of an average or reasonable cargo 
or anything of that sort. Does, then, the mere 
wention of maize as the cargo fo be carried 
change the meaning of the phrase “ ship’s dead
weight capacity ” from a designation of the 
ship’g lifting  capacity in  the abstract to a 
designation of something quite different, namely, 
of her combined lifting  and cubic capacity applied 
i? the ratio of bulk to weight existing in maize ? 
«or all I  know, shipowners may be aware of the 
weight of South African maize, which, according 
io the evidence, has been exported for ten or 
twelve years, but if  the plaintiffs’ contention 
dpon the point of construction is right it  seems 
to me it  would have to prevail also in the case of 
a new kind of cargo. I  cannot adopt that view 
dtUesa I  am constrained by authority, I t  seems 
to me to involve giving words a secondary sense 
dy reading them in close connection with a pro- 
viS!on in another part of the document in a ease 
where such connection is not necessary to afford 
 ̂ sl mPie or natural meaning to the whole.
To test it  by approaching the matter from the 

V ’Ppsite point of' view, assume the parties to have 
“sired to provide for the carriage of a cargo of 

'"size at a freight, calculated on the guaranteed 
dead-weight capacity of the ship in the strictest

[K .B . D iv .

sense, would they not have written down exactly 
what they have written here, and were they 
bound to add- an explanation that though they 
had mentioned maize as the cargo they did not 
intend to change the sense of the words “ dead 
weight capacity ” so as to make it  mean “ capacity 
to carry maize ” ?

I t  is said, however, that the effect of M ackill v. 
Wright (14 App. Cas. 104) is to compel them 
to do this. In  that case the language and the 
circumstances were both different from what is 
found here. The owners guaranteed that the 
vessel should carry not less than 2000 tons of 
dead-weight cargo, and it  was provided that 
should the vessel not carry the guaranteed dead
weight as above there was to be a pro rata  
reduction per ton to be made from the first 
payment of freight. The cargo was to be “ all 
such goods and merchandise as the charterers 
should tender,” but there was written in the 
margin “ including machinery,’’and some measure
ments that represented the largest pieces were 
given. I t  certainly would seem clear that the 
deduction from the first payment of freight must 
have been intended to depend on the amount, if  
any, which the ship failed in fact to take on 
board, and which the parties could see at the 
time, and not on a measurement of the Bhip’s 
lifting  capacity, to be undertaken before the first 
payment of freight, in order to see whether the 
guarantee was fulfilled. Moreover, there could 
be no doubt that the parties in making their 
bargain had had regard to the probable bulk for 
weight of the intended cargo. The entry of the 
figures in the margin was enough to show that. 
In  Bhort, the real disputo was whether the cargo 
shipped corresponded with what was intended. 
I  do not think that that decision lays down the 
general rule that the mere mention of the cargo 
in the early part of the charter-party has the 
effect contended for by the present plaintiffs 
upon words such as we have here. I  do not 
observe from the report of the argument of the 
distinguished counsel for the respondents in that 
case that they ever contended for such a rule, and 
I  do not think that it would be making a correct 
use of the decision to take passages from the 
speeches of the learned Lords in which they 
state the existence of the connection in that 
particular case between the guarantee and the 
mentioned cargo for the purpose of applying it  to 
the facts and to treat those passages as affirming 
a general rule that there always must be such a 
connection. Carnegie v. Conner (61 L„ T . Rep. 
691; 24 Q. B. D iv. 45) does not, in my opinion, 
affect the point in this case.

For these reasons in my judgment this claim 
fails.

Solicitors for the plaintiffs, Sturton and Sturton.
Solicitors for the defendants, Botterell and 

Roche.

W . M il l a e  a n d  Go . L im it e d  v. O w n er s  oe St e a m s h ip  F r b d e n ,
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Thursday, Oct. 18, 1917.
(Before D a r l in g , A v o r t , and Sa n  k e y , JJ.)

C O LB O U R N E  A N D  A N O T H E R  V L A W R E N C E . (ft)

Desertion of seaman— Meaning of “  left behind "—  
Merchant Shipping Act 1906 (0 Edw. 7, c. 48), 
s. 28.

The ' respondent was master of a British sailing 
ship, one of the crew being a seaman named O., 
who had signed articles at Dublin on the 5th Feb. 
1915. G. deserted the ship at New York on 
the 25th M ay  1915 and. did not rejoin her 
during the voyage. The ship arrived at Bristol on 
the 21 st Aug. 1916 and the official log-book con
tained an entry recording the desertion of the 
seaman, but contained no statement of the amount 
due to him on account of wages at the time when 
he deserted the vessel. On a summons against the 
respondent under sect. 28 of the Merchant Shipping 
Act 1906 for failing to enter in  the official log-book 
as soon as might be a statement of the amount due 
to G., a seaman left behind out of the British 
Isles, on account of wages at the time when he was 
left behind, it was contended for the prosecution 
that a seaman who deserted his ship at a port out 
of the British Isles and was not brought away 
from such port by such ship was a seaman “  left 
behind ” out of the British Isles within sect. 28 of 
the Act, and it was contended for the respondent 
that a deserting seaman who had joined another 
vessel and had left the port where the desertion took 
place whilst the vessel still remained in port could 
not be described as a seaman “ left b e h i n d I t  was 
proved that the sh:p  had remained in port at least 
several days after the desertion, and that probably 
the seaman had, joined another vessel and possibly 
urns on his way to England before the respondent's 
ship left New York, The. justices dismissed the 
summons, holding that there was no evidence that 
the seaman had been left behind, but that there was 
every reason to believe that he had gone to sea 
in another vessel, leaving the respondent's ship 
behind.

Held, that the words “ left behind” included a 
deserting seaman as to whose movements the master 
might have no knowledge, and the case must be 
remitted to the justices to be dealt with accordingly.

Case stated by justices for the city of Bristol.
1. The respondent, Henry Lawrence, master of 

the British ship Tnvermay, was summoned on the 
information of the appellant Brown, agent for the 
Solicitor to the Board of Trade, for unlawfully 
failing to enter in the official log-book of the said 
ship, as soon as might be, a statement of the 
amount due to A . W . Grass, a seaman belonging 
to the ship and left behind out of the British 
Isles, on acconut of wages at the time when he 
was left behind, such omission being alleged to be 
an offence under the Merchant Shipping Act 1906, 
s. 28 (1) (a) and (10).

2. The appellant Colbourne was the superin
tendent of the mercantile marine, an officer of 
the Board of Trade at the port of Bristol, and 
the proper officer referred to in sect. 28 of the 
above Act.

3. A t  the hearing on the 18th Sept. 1916 the 
following facts were proved :—

(1) The ship Inver may was a British sailing 
ship registered at the port of Aberdeen, and at

( a )  Reported by J. F. W a l k k b , Esq., Barrister-aid. aw.

[K .B . D iv .

the material times the respondent was her 
master.

(2) By articles of agreement opened at the port of 
Dublin on the 5th Feb. 1915 for the voyage which 
commenced at that port on the 12th Feb. 1915, 
the said seaman was engaged amongst others 
as a member of the crew of the said sailing 
ship for a voyage not exceeding three years’ 
duration to any ports or places within the 
limits of 75 degrees N . and 60 degrees S. latitude, 
commencing at Dublin and proceeding thence to 
New Y ork and (or) any other ports within the 
above limits, trading in any rotation, and to end 
at such port in the United Kingdom or Continent 
of Europe (within home trade limits) as might be 
required by the master. The articles and the 
official log for the voyage were put in evidence.

(3) The said A. W . Grass, who signed the 
articles on the 5th Feb. 1915, deserted the ship at 
New Y ork on the 25th M ay 1915.

(4) The said Grass did not rejoin the ship 
during the voyage.

(5) The ship arrived at Bristol on the 19th 
Aug. 1916, and on the 2 ls t Aug. 1916 the respon
dent delivered the agreement, account of crew, 
and official log-book to the superintendent of 
mercantile marine.

(6) The official log contained an entry record
ing the desertion of the seaman, and it  was 
proved that he was in fact a deserter and took 
away all his effects when deserting the ship, and 
these facts were reported to the British consul at 
the port of desertion.

(7) The official log contained no statement of 
the amount due to the seaman on account of 
wages at the time when he deserted the ship, but 
the respondent’s seamen’s wages account book 
(which he delivered to the superintendent) con
tained particulars as to the balance of wages.

(8) Although there had previously been cases 
in Bristol in which masters had not made such 
entries in the official log no proceedings had 
previously been taken.

4. I t  was contended foi* the appellants that a 
seaman, who deserted his ship at a port out of the 
British Isles and was not brought away from  
such port by such ship, was a seaman “ left 
behind ” out of the British Isles within sect. 28 
of the Merchant Shipping Act 1906, and that the 
failure of the respondent to enter in the official 
log-book a statement of the wages due to the sea
man at the time when the ship sailed without 
him on board constituted an offence under the 
section.

5. I t  was contended for the respondent:
(1) That the provisions of the Act being penal 

i t  must be construed strictly, and that a desert
ing seaman who had joined another vessel and 
had left the port where the desertion took place 
whilst the vessel still remained in port could not 
be described as a seaman “ left behind.”

(2) That a seaman who had been entered in 
the ship’s articles as a deserter was not left 
behind within the true interpretation of the 
section.

(3) That there was no evidence that the seaman 
had been left behind.

(4) That it  was not the practice of masters to 
treat deserters who were believed to have deserted 
for the purpose of joining other ships as men who 
had been “ le ft behind,” and that these words had 
in practice been interpreted as applying to men

C o l b o u r n e  a n d  a n o t h e r  v . L a w r e n c e .
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wbo had (a) been unable to join in consequence 
accident, illness, misadventure, or the like; 

(o) been punished for some offence and remained 
111 prison of under restraint.

Evidence in support of these points was given 
fire respondent and by two masters called on 

his behalf, and it  was proved that the vessel had 
remained in port at least several days after the 
desertion, and that the strong probability was 
that the seaman had joinsd another vessel and 
Ppne to sea and possibly had either returned to 
-England or was on his way before the Invermay 
had left the port in which the desertion took 
place.

6. T he  ju s tice s  h e ld  th a t  th e y  m u s t construe  th e  
Words o f th e  section  s t r ic t ly  and  in  th e ir  o rd in a ry  
h iean ing , and  th e y  fo u n d  as a fa c t  th a t  the re  was 
ho evidence th a t  th e  seaman had been le f t  behind, 
b u t th a t  th e re  was every reason to  believe th a t  
he had gone, to  sea in  ano th e r vessel le a v in g  the  
¿nvermay beh ind  in  th e  p o r t  w here he had 
deserted.

They also found that i t  was not the practico of 
Masters to enter in the official log or to treat sea- 
hien who had deserted for the purpose of joining 
8““®r vessels as men who had been left behind and 
l oey dismissed the case.

7. T he  question  was w h e th e r th e  j  ustices came 
to  a co rre c t dec is ion  in  p o in t o f  law .

The Merchant Shipping Act 1906, s. 28, pro
vides :

h (1) I f  a seaman be longing to  any B r it is h  ship is  le f t  
shind ou t o f the B r it is h  Islands, the  master o f the  ship 
" au, subject to  tho  provis ions o f th is  se c tio n : (a) A s 

B®on as m aybe, enter in  the  o ffic ia l log-book a statement
0 the  effects le f t  on board b y  the seaman and o f the 
a,Uonnt dne to  the seaman on account o f wages a t the
Use when ho was le f t  behind, . . . (10) I f  the
aster o f the ship fa ils  w ith o u t reasonable cause to  

o°® p ly  w ith  th is  section, he sha ll (w ith o u t pre judice to  
by other l ia b il ity )  fo r each offence be liab le  on sum. 

^ c o n v i c t i o n  to  a fine no t exceeding tw e n ty

, Solicitor-General (Sir Gordon Hewart, K.C.)
rpT- si. I I .  Branson with him) for the appellants,—
1 ff6re 38 DO evidence that the seaman Grass bad 
®rt the ship behind by going off in another 

, eesel, but, even if  there had been such evidence, 
^  would have been a seaman “ left behind ”

ffhin the meaning of sect. 28. H e referred to 
Beacon v. Quayle, 12 Asp. M a r. L a w  Cas. 125; 

106 L . T . IJep. 269; (1912) 1 K .B .  445.

Unship, K .C . (A. T. M ille r  with him) for the 
®8pondent.—The words “ left behind” are to be 
rictly construed against the Grown in their 

P am and literal meaning. They do not mean 
s “ absent from the ship at the time of
Do f g'” Th0y mean fhat the seaman is in the 
U p  when the ship leaves. A  seaman is not “ left 
h i>ei’ora the time when his ship leaves,
Th as already i®ft the port in another vessel.
(.i . Prosecution did not lay the foundation for 
k ?l.r °bse by proving that the seaman was left 
ah nt ‘̂ cann° t  be said that sect. 28 (1) (6) 
he^Wi in a*t cases of desertion by a seaman 
c„ 18 ibtt behind. That paragraph only deals with 
wj 68 where the seaman is left behind. A  seaman 
r„ 0 . “ ns gone away in another ship does not 
of *lIQ re^®t or repatriation. In  sects. 37 and 38 
p. v1.8 A ct. the words “ left behind ” are clearly 

m their natural sense.
V ol . X 1 Y ,, H . S.

D a r l in g , J.— This case turns entirely on the 
meaning to be given to a very few words in 
sect. 28 (I)  of the Merchant Shipping A ct 1906. 
That sub-section says: “ I f  a seaman belong
ing to any British ship is left behind out 
of the British Islands, the master of the 
ship shall, subject to the provisions of the 
section— (a) as soon as may be, enter in the official 
log-book a statement of . . . tho amount due to 
the seaman on account of wages at the time when 
be was left behind . . ” , The man who is said 
in this case to have been left behind was a seaman 
who deserted irr a foreign port and left nothing on 
board the ship, and, although it  is absolutely 
uncertain, it  may be that before the ship le ft the 
port he had sailed from it  in another vessel. 
W e have no information about that. I t  is 
contended by tho Solicitor-General that the 
man comes within the words “ left behind,” and 
that the amount due to him for wages should 
have been entered in the log-book. I f  the 
section went no further I  should agree with  
M r. Inskip, and I  should think that the ordi
nary commonplace meaning was to be given to 
the words “ left behind,” and that* if  the seaman 
left the ship, and if  i t  was not known that he had 
gone off in another ship, it  would be improper to 
describe him as a seaman left behind. B u t the 
sub-section goes on to say in par. (b) that the 
master, on the termination of the voyage, shall 
furnish certain accounts, including any expenses 
caused “ by the absence of the seaman in cases 
where the absence is due to desertion, neglect to 
join hi3 ship, or any other conduct constituting 
an offence under sect. 221 of the principal Act.” 
I f ,  therefore, a seaman has deserted, the master 
is bound to give soma account of him, and 
par. (b) provides that ho shall do so at the ter
mination of the voyage and in a particular 
form. B ut it  all comes under the words “ if  
a seaman is left behind,” and I  think that 
although the master would clearly not be obliged 
to make those entries in the log-book if  the 
section stopped at the end of par. (a), yet when 
one reads par. (?>) one sees that the Legislature used 
the words “ left behind ” to cover something more 
than being left on the shore when the ship actually 
saik away. The Legislature apparently observed 
chat something had been omitted, and by arriere 
p e n s e e  they inserted these words as to the cause of 
tho seaman’s absence. In  the case of a deserter, 
with regard to whom it  is not known where 
he has gone, the mere fact that he has deserted 
makes it  very difficult to know whether he is 
staying on shore or whether he has left on another 
ship. I  think that the words “ left behind” 
include a deserter as to whose whereabouts the 
master may be quite uncertain. So to hold does 
not impose any burden on the master. The appeal 
must be allowed, but, as there is no moral blame 
on the appellant and the offence is a technical 
one, it  w ill be without costs.

A v o b y , J.— There is no finding of fact in this 
case, and there is no evidence, that the seaman 
did in fact join another vessel and go to sea 
before the ship from which he had deserted left 
the port in which the desertion took place. 
There is therefore no foundation for the conten
tion put forward by M r. Jnskip that the seaman 
had not been left behind. The case has not been 
stated for the purpose of a decision on that 
question of fact, but it  has been argued on the

Z
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assumption that this seaman had gone to sea 
before the ship from which he deserted left the 
port. On that assumption the question is whether 
he can properly be described as having been left 
behind out of the British Islands within sect. 28 (1). 
I t  is important to observe the words “ out 
of the British Islands ” in that sub-sec
tion. The magistrates have made the mistake 
of construing the words in the A ct without 
haying regard to the general tenor and 
object of the whole section in which they occur. 
I t  is true that i f  you construe the words “ left 
behind ” by themselves you would not speak of a 
man following another as leaving him behind. 
B ut i t  is reasonable to hold that the words merely 
mean that the master, when he leaves the port, 
must, as soon as may be, enter in the official log
book the required particulars with regard to any 
seaman whom he has not brought away with him ; 
in other words, who has been left behind. I t  is 
immaterial whether the Beaman is still standing 
on the quay or has gone to prison or has in fact 
joined apother ship. As was pointed out in Beacon 
v. Quayle [sup.), the whole purpose is to carry out 
the objects of sects. 221 and 232 of the original 
A ct of 1894, and when you look at the purpose of 
those sections i t  supports the view of the Soli
citor-General that the words “ left behind ” include 
a deserter, whether be remains in the port at the 
time when his ship Bails, or whether he haB joined 
another ship and has perhaps sailed in her. The 
appeal succeeds, and the case must be remitted 
to the justices to be dealt with.

Sa n  k e y , J.— I  agree.
Appeal allowed and case remitted.

Solicitor for the appellants, Solicitor to the 
Board of Trade.

Solic ito rs fo r  the responden t,  Ford and Ford, 
fo r  Wansbrough, Robinson, Tayler, and Taylor 
B ris to l.

Monday, M ay  14,1917.
(Before A t k in , J .)

A sso c iated  P o b t l a n d  Ce m e n t  M a n u f a c 
t u r e r s  L im it e d  v . H o u l d e r  B r o th er s  a n d  
Co. L im it e d , (a)

Carriage of goods—Specified ship—Not ready to 
load on agreed date— Ship subsequently lost—  
Measure of damages.

Where the defendants agreed with the plaintiffs that 
a particular ship should be at a certain port on a 
particular date ready to load a cargo of goods from 
the plaintiffs' barges to be carried abroad, and the 
specified ship was not there on the dale agreed 
upon and was sunk at sea on the following day, 
it was held that the defendants had committed 
a breach of their contract on the day fixed for 
loading, and that the contract having come to an 
end by the sinking of the ship on the following 
day, the measure of damages to which the plain  
tiffs were entitled was limited to the two days' 
detention— namely, from the date of the breach to 
the dale of the ending of the contract.

A c t io n  i n  the Commercial L is t tried before 
Atkin, J.

The plaintiffs claimed damages for the deten
tion of their barges at Northfleet owing to the 
defendants’ failure to have their ship ready for 
loading goods from the plaintiffs’ barges on the 
date agreed upon. The plaintiffs had arranged 
with the defendants to send a cargo of goods 
from London to Buenos Ayres. The defendants 
had notified the plaintiffs that their steamship 
the Argentino would be ready for loading at 
Northfleet on the 25th M ay, whereupon the 
plaintiffs, in accordance with the usual practice, 
loaded their barges and sent them to Northfleet. 
The ship, however, was not there on the date 
arranged, and was lost at sea' on the following 
day, being sunk by an enemy submarine through 
no default of the defendants. The plaintiffs 
barges were detained for several days, but 
eventually another ship was provided. I t  was 
the usual practice in  that trade that when the 
shipowners notified senders of goods that a 
particular ship would be ready for loading on a 
particular date, the goods would be sent on in 
barges and then loaded into the ship. I f ,  in fact, 
the ship was not ready for loading on the date 
fixed, the shipowners would pay demurrage io 
respect of the time during which the barges 
would have to be detained pending the arrival of 
a ship on which the cargo could be loaded.

F . O. Robinson for the plaintiffs.
R. A . W right for the defendants.
The following cases were cited :

T a y lo r  v. C aldw e ll, 8 L .  T . Rep. 356 ; 3 B . & S. 826 
D av is  v. G arre tt, 6 B ing . 716.

A t k in , J.— The Argentino was named as the 
ship, and a date was given for having the goods 
alongside. I t  was a contract to take the goods on 
a named ship, and when that Bhip was lost on the 
26th M ay the contract was at an end. I t  was a 
term of the contract that the ship should be 
ready for loading on the 25th May. I t  was not, 
however, a condition precedent, and the plaintiff? 
could not repudiate the contract on the ground 
that the ship was not ready on the date named. 
The plaintiffs’ remedy is damages for the delay* 
Now, the plaintiffs contend that they are entitle“ 
to damages for the whole period during which the 
barges were detained. That contention cannot be 
upheld. The plaintiffs are only entitled to 
recover such damages as flow directly from the 
actual breach of their oontract by the defendants. 
That is to say, they are only entitled to recover 
such damages as were incurred between the date 
when the contract ought to have been performed 
and the date when it  was at an end. For these 
reasons, there must be judgment for the plaintiff8 
for 41. in respect of two days’ detention.

Judgment accordingly
Solicitors for the plaintiffs, Leonard and 

Pilditch.
Solicitors for the defendants, Downing, Hand• 

cock, Middleton, and Lewis.

(a) Reported by T. W. Moas AS, Esq., B»rrister-»t-Law.
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Friday, Jan. 11,1918.
(Before B a il h a c h k , J.)

P y m a n  St e a m s h ip  Co m p a n y  L im it e d  v . L ords 
Co m m is s io n e r s  op t h e  A d m ir a l t y , (a) 

Charter-party—Salvage —  Owners liable for perils 
of the sea— Admiralty liable for war risk—Appor
tionment of salvage where war risk imminent.

■The steamship R ., which had been requisitioned by 
the Admiralty and was held by them, under a time 
charter, broke her propeller while in the North Sea 
on a voyage from Rotterdam to the Tyne. There 
"Ms a gale blowing and a high sea running, and 
there was imminent risk of the vessel running on 
to a German minefield. Another vessel, answering 
signals of distress, took the K . in  tow and brought 
her safe to Rotterdam. As a result of salvage pro
ceedings the sum of .30001. was agreed to be paid to 
the salvors, it  being left to an arbitrator to decide 
the incidence of liability as between the owners of 
the R . and the Admiralty. By clause 18 of the 
charter-party the Admiralty were not to be liable 
for sea risks, but by clause 19 the Admiralty took 
the ordinary war risk. An arbitrator found that 
while the vessel was disabled she was exposed to the 
danger of driving on to the minefield and to added 
risk from submarines, and that the Admiralty were 
habte to pay 750/., part of the said sum of 3000/., 
staling his award in  the form of a special case, 

"eld, that, although primarily the disablement of the 
vessel was due to perils of the sea, the arbitrator 
mas right in  holding that there was an imminent 
mar risk from which the vessel had been delivered, 
and that the award must be affirmed.

A w a r d  stated in  the form of a special case for 
she opinion of the court:
. Whereas an agreement made the th ird  day o f M arch  
“ 16 is  in  the  fo llo w in g  term s : A n  agreement made th is  
b ird  day o f M arch  191G between the P ym an Steamship 

'“ °m pany L im ite d  o f W est H artlepoo l, the  owners o f the 
J^aiuship R a ith w a ite  o f the  f irs t p a rt, and the  commis- 

sioaars fo r  executing the  office o f the  Lo rd  H ig h  A d m ira l 
U n ited  K ingdom  o f the  second pa rt. Whereas 

steamship R a ithw a ite , w h ich  was requis itioned by 
A d m ira lty  under the term s contained in  the  charter- 

Party T . 99, broke he r in te rm ed iate  propelle r sha ft 
f i r i n g  bad weather on the 17 th Feb. 1915, w h ils t on a 

°yage fro m  R otte rdam  to  the Tyne in  b a lla s t and was 
JJereby disabled, and a fte rw ards employed the  steam- 

j?*P Caledonia, whioh towed her back to  the  H ook o f
o.land, and a ta g  named the  Louwerzee, w h ich  towed 

from  the  H ook up the r iv e r to  R otte rdam .
And whereas the  ownere and underw rite rs  o f the 
eamship R a ithw a ite  have pa id in  settlem ent o f the 
aitn  o f the owners o f the Caledonia  fo r  salvage the 

®000Z. A n d  whereas the  owners o f the  steam- 
, lP Raithwaite c la im  th a t the said sum o f 3000/.

®Uid be d iv ided equally  between th e ir  o rd ina ry  under- 
.  .lte rs ana the A d m ira lty , as bo th  the  sa lv ing and the 

vessels are alleged to  have been in  more dangor 
to  the r is k  o f m inefields than  the o rd ina ry  risks  

t l i  ^  Were lik e ,y  t °  accrue da ring  the performance of 
, j .9 salvage services. A n d  whereas the  A d m ira lty  
, 8Pnte l ia b i l i ty  fo r  any p o rtion  o f the  salvage w hich 

s been pa id  to  the  owners o f the Caledonia.
( I t *  W 18 !lerob-v agreed between the  said parties th a t 
d i 6 7 aestion o f w hether the  said salvage shoald be 

tide d  eqnally between the owners, o rd ina ry  under- 
t  7?rs> and the A d m ira lty  be re ferred to  the  sole a rb i- 
P a rr°n ^ re ^ e tic k  K in ia n  R obert La ing, K .C . (2) The 
S0l > s  o f the  f irs t p a rt sha ll produce to  the  Treasury 
- ‘ c lto r a t least a week before the  reference the  log-

la) Reported by W . V, Ba l l , Esq., B u n a te r-a t-Ixw .

1 books, correspondence, policies o f insurance, correspond
ence w ith  underw rite rs  o r agents, and other documents 
in  th e ir  possession whioh re la te  to  the salvage services 
and the paym ent o f the  said sum o f 3000/., o r to  any 
o ther m atters in  question in  the  a rb itra t io n  and any 
statem ents o f witnesses w hioh they in tend  to  p u t before 
the  a rb itra to r. (3) The a rb itra to r  m ay c a ll fo r  any 
fu r th e r evideuoe or fo r  any fa r th e r  in fo rm a tio n  on any 
m a tte r he m ay consider necessary, and m ay ac t upon 
any evidence he m ay deem proper w ith o u t being bound 
by any ru les o f evidence. (4) The a rb itra to r sha ll make 
h is award as to  the oGsts o f th is  submission and o f his 
award as he m ay deem ju s t. In  witness, &o. A nd  
whereas I ,  tbe  said F rede rick  N in ia n  R obert La ing , have 
taken upon m yse lf the bu rthen o f th is  a rb itra t io n . A nd 
whereas I  have heard the pa rties by  th e ir  counsei and 
d u ly  considered the  docum entary evidence and the  argu
ments adduced before me. A nd whereas the  pa rties by 
th e ir  counsel d u ring  the  hearing agreed and requested 
th a t I  shoald make m y award in  the fo rm  o f a  speoial 
case. A nd  whereas I  assented to  the  said request o f the 
parties. N ow , therefore, I  do make th is  m y fina l award 
in  the  fo rm  of a special case.

S p e c i a l  C a s e .

1. The steamship R a ith w a ite  was requ is itioned by 
the Commissioners o f the A d m ira lty  fo r  im m ediate 
Governm ent service by le tte r from  the  Secretary to  the  
A d m ira lty , dated the  15th Feb. 1915, to  ihe  owners or 
managing d irectors o f the  said steamship upon the 
term s o f cha rte r T . 99, w hioh was attaohed to  the  said 
le tte r. Copies o f the said le tte r and of the  charte r T . 99 
are annexed hereto and m ay be re ferred to  fo r  th e ir  
terms.

2. The said obarte r T . 99 contained ( in te r a lia )  the 
fo llow in g  clauses:

(18) Tbe A d m ira lty  sha ll no t be he ld liab le  i f  the 
steamer sha ll be loBt, wrecked, o r d rive n  aBhore, in ju red , 
o r rendered incapable o f service by  o r in  consequenoe o f 
dangers o f the  sea or any o ther cause aris ing  as a sea 
risk .

(19) The risks  o f w ar w hioh are undertaken b y  the  
A d m ira lty  are those risks  w h ioh  w ou ld  be excluded 
fro m  an o rd ina ry  E ng lish  po lioy  o f m arine insurance 
b y  the  fo llo w in g  o r s im ila r b u t no t more extensive 
clause. W arran te d  free o f capture, seizure, and 
de tention and the  consequences thereof o r  o f any 
a ttem p t the rea t (p iracy  excepted), and also fro m  a ll 
consequences o f ho s tilitie s  o r w a rlike  operations, 
w hether before o r a fte r a declaration o f w ar. Suoh 
risks  are taken by the A d m ira lty  on the  ascertained 
value o f the  steamer, i f  she be to ta lly  los t a t the  tim e  o f 
such loss, o r i f  she be in ju red , on the ascertained value 
o f such in ju ry . Should a  dispute arise as to  the  valne 
o f the  steamer, the  same sha ll be settled as la id  down 
in  clause 31.

3. On the  17 th  Feb. 1915 the  steamship R aithw a ite  
broke her in te rm ed ia te  propelle r sha ft w h ils t on a 
voyage fro m  R otte rdam  to  the  Tyne in  ba llast, and was 
the reby disabled, and afte rw ards salvage servioes were 
rendered to  her by  tbe steamship Caledonia, w h ich  
u ltim a te ly  towed he r bank to  the  H ook of H o lland , and, 
w ith  the  assistance o f a tu g  named the  Louwerzee, 
towed up the  r iv e r  to  R otte rdam . I  find  th a t the facts 
re la tin g  to  tbe  na ture  o f the  accident and the s itua tion  
o f the  R a ithw a ite  and the  s ta ts  o f the weather and the 
character of the  services o f the  salvors ars na rra ted  
w ith  substantia l accuracy in  the  le tte r o f the  m aster o f 
the  R aithw a ite  to  Messrs. G. Pym an and Co. o f W est 
H artlepoo l, dated the 21st Feb. 1915. A  copy o f the 
le tte r is  annexed hereto and may be re ferred to  fo r  its  
term s, and w ith  i t  is  a m arked ch a rt showing the 
position o f the  m inefields, w h ioh  was used a t the 
hearing.

4. On the 21et June 1915 the  m aster and owners o f 
the steamship C aledonia, w h ioh waa a steamship
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belonging to the Netherlands, issued a summons in the 
High Court of Justice at Rotterdam against the owners 
of the steamship R a ith w a ite , claiming salvage for their 
services rendered to the steamship R a ithw a ite . A copy 
of this summons is annexed hereto, and may be referred 
to for its terms.

5. The owners of the steamship R a ith w a ite , with the 
approval of their underwriters, have since paid to the 
salvors in settlement of their claim, and of the action 
referred to in the last preceding paragraph, the sum of 
3000i., and counsel for the Admiralty has before me 
admitted that the said sum of 30001. is a reasonable 
amount to have paid in respect of the said salvage 
services, and I  so find.

6. On the 15th Nov. 1915 Messrs. Botterell, Reehe, 
and Temperley, acting for the owners of the steamship 
R a ith w a ite , wrote a letter to the director of transports 
suggesting that the sum of 3000i. before-mentioned 
should be divided in moieties between the Admiralty 
and the marine risks underwriters on the ship for the 
reasons stated in the said letter, and on the 12th Jan. 
1916 the director of transports replied repudiating any 
liability. Copies of the two letters are annexed hereto, 
and may be referred to for their terms. The letters of 
the 20th May 1915 referred to in Messrs. Botterell, 
Roche, and Temperley’s letter are also annexed for 
reference»

7. Accepting, as I  do, the statement of the facts 
relating to the salvage services as narrated by the 
master of the R a ithw a ite  (see par. 3 hereof), I  find as a 
fact that the steamship R a ith w a ite  as she lay at anchor 
disabled was, in addition to the ordinary sea perils to 
which she was exposed, in danger from drifting mines 
driving on to one or other of the minefields, if her anohor 
failed to hold her, and that th8 danger from drifting mines 
and enemy submarines was accentuated by the fact that 
Ihe steamship R a ith w a ite  was unable to steam and was 
in consequence compelled to remain in'a danger zone, 
offering an easy target for the enemy until she was' 
towed away into safety by the salvors. Taking those 
matters into consideration I  find that the sum of 750i. 
out of the total sum of 30001. for salvage may be 
properly treated as representing the amount by which 
the salvage reward payable to the salvors was enhanced 
or increased by reason of war risks to which the salved 
vessel was exposed, and from which she was rescued 
when the salvors rendered their services to the vessel.
I  also find that the master of the steamship R aithw a ite  
in accepting the services of the salvors did so with the 
object of saving his vessel both from the marine risks 
and the war risks to which she was exposed, and that 
the sum of 7501. is a reasonable sum for the owners to 
have paid for rescuing the vessel from such war risks, 
and that the war risks hereinbefore mentioned were and 
are “  consequences of hostilities and war-liko opera
tions ”  within the meaning of clause 19 of T. 99.

8. I t  was contended by fcouueel for the owners of the 
steamship R a ith w a ite  that the chief risks to which the 
vessel was exposed and from which she was rescued 
arose from her proximity to the minefields and from 
dangers of drifting mines and enemy submarines, and 
that at least a moiety of the salvage paid should be paid 
to the owners of tho steamship R a ith w a ite  by the Admi
ralty as underwriters of the war risks, the [other moiety 
being borne by the underwriters on the marine risks ; 
that clanee 19 of T. 99 was a contract of indemnity and 
in substance and in fact was a contract of marine 
insurance, though not embodied in a policy under whioh 
the Admiralty in&ured the vessel against total or partial 
loss arisingfrom all war risks; that the owners, having 
become liable to pay salvage in respect of both marine 
and war risks, such liability constituted a partial loss 
of the subject-matter insured, and was recoverable 
under the contract of marine insurance; and that the 
loss should be borne in moieties by the war risks and 
maripe risks underwriters. He cited the Marine

Insurance Act, s. 65 ^  A itch ison  v. Lo lire  (41 L. T. Rep. 
323; 4 A. C. 755) ; B a lm o ra l Steamship Company v. 
M a rte n  (9 Asp. Mar. Law Cas. 321; 87 L. T. Rep. 247; 
(1902) A. C. 511).

Ip. the alternative he contended that, treating T. 99 as 
a contract by charter only, it was the duty of the 
master to take salvage assistance to save the ship from 
impending loss or risk of loss or damage from war risks 
against which the charterers were liable to indemnify 
the owners, and that there was an implied contract by 
the charterers to indemnify the owners in respect 
thereof.

9. Counsel for the Admiralty contended that the 
Admiralty were not bailees of the ship, that the 
salvage services arose out of sea perils only, and that 
the owners only were liable for the agreed -salvage, 
which was for an indivisible amount. That clause 19 
of T. 99 was not in any sense a contract of marine 
insurance, and that the liability of the Admiralty under 
the charter-party covered only total loss and injury of 
the ship from war risks and did not cover payments 
made to avert these risks, and that no such contract 
could bo implied. That there had been no loss or injury 
to the R aithw a ite  under clause 19, and consequently 
that there was no liability upon the Admiralty under 
the charter-party.

10. Subject to the opinion of the court I  decide and 
award (a) that clause 19 of T. 99 is not a contract of 
marine insurance, and that there was no partial loss of 
the subject-matter insured, and that there is no liability 
on ihe commissioners for executing the office of the 
Lord High Admiral of the United Kingdom as under
writers or insurers of the steamship R a ith w a ite  to 
contribute to the amount of salvage paid by the owners 
in respect of the salvage services rendered to the 
Bteamship R aithw a ite .

(6) That treated as a oontracfc by charter-party 
there is a duty on the owners and master of the 
R a ith w a ite  arising under the terms of T. 99 to do 
what is reasonably necessary to protect the charterers 
from their liability under clause 19 of the charter- 
party, and that whereas in this case the master 
was apprehensive of the dangers to his ship arising 
consequence of hostilities or warlike operations, as well 
as from marine risks, and took assistance to avert the 
consequences not only of the marine risks but of the 
war risks, he was (rightly performing his duty to the 
charterers, and that they are liable in law to indemnify 
the owners of the steamship R a ith w a ite  against the 
reasonable expense or liability, which I  assess at the 
said sum of 7501.

(c) That the Admiralty, as charterers of the steam* 
ship R a ithw a ite , are under a-liability to the owners of 
the steamship R a ith w a ite  to pay to them the said sum 
as being a reasonable sum incurred and paid by the 
said owners for the purpose of safeguarding the vessel 
from loss or injuries from war risks which wer8 reason
ably apprehended and for which tho charterers were 
liable under the said charter.

(d) That tho charterers, the commissioners f°r 
executing the office of the Lord High Admiral of the 
United Kingdom, do pay the said sum of 7501. to the 
Pyman Steamship Company Limited, the owners ot 
the steamship R a ith w a ite , and that they do bear and 
pay their own costs of the reference, arbitration, and ot 
this my award, and that they do pay the Pyman Steam
ship Company Limited their costs in the same.

11. The questions for the court are whether, on the 
facts found by mo, I  am right in holding that under the 
terms of the charter-party the owners and master of the 
steamship R a ith w a ite  owe a duty to the charterers te 
take reasonable and proper steps to safeguard the veese 
from loss or injury arising from all consequences o 
hostilities or war-like operations, and for that purpos® 
to incur reasonable expenses or liability, and whether 
am right in holding that tho charterers are liable 0 
repay to the owners such tea&ofiable sum afl they
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have properly paid or become liable to pay for that 
Purpose.

If the court should hold that I  am wrong in bo 
holding, I  leave the oourt to make suoh order as to the 
court shall seem just, and to deal with the costs of the 
reference, arbitration, and award.

In witness, &c.

Dunlop (Sir Gordon Hewart. S.-Gr.) with him) 
for the Admiralty.

B. A. Wright, K .O . §nd Balloch for the owners. 
The following cases were refer red t o :

Beeler, G ray, and Co. v. London Assurance Cor- 
p o ra tio n , 14 Asp. Mar. Law Cas. 156 ; 117 L. T. 
Rep. 609 ; (1918) A. C. 101;

F ive  Steel Barges, 6 Asp. Mar. Law Cas. 580; 63 
L. T. Rep. 499 ; 15 Prob. Div. 142 ;

The P o rt V ic to r, Cargo ex, 9 Asp. Mar. Law Cas. 
182; 84 L. T. Rep. 677 ; .(1901) P. 243 ;

Ruabon Steamship Company v. London Assurance, 
9 Asp. Mar. Law Cas. 2; 81 L. T. Rep. 585; 
(1900) A. C. 6 ;

M a rine  Insurance Company v. C hina  Transpacific  
Steamship Company L im ite d  (The Vancouver 
Case), 6 Asp. Mar. Law Cas. 68 ; 55 L. T. Rep. 
491 ; 11 App. Cas. 573 (

The Haversham Grange, 10 Asp. Mar. Law Cas. 
156; 93 L. T. Rep. 733; (1905) P. 307.

B a i l h a c h e , J . '—This is a case which comes 
before me on appeal from an award stated in 
the form of a special case by the well-known 
Adm iralty counsel, M r. Laing, who has given his 
award to the extent of 750Z. in favour of the 
owners of the Baithwaite against the Lords of 
the Admiralty, and the question is whether that 
award is right or wrong. t i c

The question arises in this way. T he Lords ot 
the Adm iralty took the Baithwaite from her 
managing ownei'B, Messrs. Pyman, Watson, and 
Co. Lim ited, under a oharter-pirby in the form 
“ T, 0(9,” dated the 15th Feb. 1915. The Baith- 
*>aite was, in Feb. 1915, on a voyage from Rotter
dam to the Tyne. W hen she got into the North  
Sea she broke her intermediate propeller shaft. 
The circumstances under which the shaft was 
broken, and the events which happened after
wards, are stated in  detail in the master s letter 
ho his owners dated the 21st Feb. 1915, which is 
Jfiade part of the award. I t  appears that when 
hhe vessel broke her intermediate propeller shaft 
®very effort was made to mend the shaft,  ̂but 
without success. She cast anchor for a time. 
I ’or a time the anchor dragged, but ultimately it  
held. She made signals of distress, which were 
not observed and attended to until the following 
morning, when a steamer named the Ca’edonia 
came alongside. I t  was bad weather, and there 
Was a gale blowing and a high sea running. 
Before tbe anchor of the Baithwaite held, and as 
she was drifting, she was drifting in the direction 
° f  some German mineB, which were about six 
miles off. During the salvage operations, when 
Ibo anchor was hove up and attempts were being 
made to make fast to the Caledonia, she further 
drifted in the direction of these same mines. 
Attempts were made to tow her to the Tyne, but 
they only resulted in her still further drifting  
towards the mines. U ltim ately the vessel’s head 
bad to be turned round, and she was taken to 
Rotterdam, where a tug and the Caledonia took 
ber into port.

In  a salvage action a salvage award, of 3000i. 
v̂aB made for services rendered by the Caledonia

and a tug. The owners, having paid this 3000Z., 
seek to make the Lords of the Admiralty, the 
time charterers, responsible for a portion of the 
award. They sought to make them responsible 
for a moiety of the award, (but they agreed 
to refer the matter to M r. Laing to decide 
between them, and he decided in favour of the 
owners, but for the sum of 750i. instead of 1500Z.

W hether the time charterers are liable for 
any portion of this 3000Z. depends, in my opinion, 
entirely on the terms of the charter-party 
“ T . 99,” which was in existence between the 
parties at the time, and that again may be still 
further reduced by saying that i t  depends upon 
the construction to be put on clauses 18 and 19. 
By clausa 18 i t  is provided that “ the Adm iralty  
shall not beheld liable if  the steamer shall be 
lost, wrecked, driven on shore, injured, or ren
dered incapable of service by or in consequence 
of dangers of the sea, or tempest, collision, ure, 
accident, stress of weather, or any other cause 
arising as a sea risk. That is to say, the owners 
took the sole responsibility for any damage that 
might be caused to the Baithwaite by sea perils. 
B y clause 19 the risks of war are taken by the 
Adm iralty in these term s;

The risks of war which are undertaken by the 
Admiralty are those risks which would be exoluded 
from an ordinary English policy of marine insurance 
by the following or similar bnt not more extensive 

clause.

The common form of f.e. and s. clause is
then set out. ,

M r. Laing says in par. 7 of his aw9 .ra :
Accepting as I  do the statement of facts relating to 

tbe salvage services as narrated by the master of the 
R a ith w a ite  (see par. 3 hereof), I  find as a fact that 
the R a ith w a ite  as she lay at anohor disabled was, 
In addition to the ordinary Bea perils, to whioh 
she was exposed, in danger of driving on to on« 
or other of the minefields if her anchors had failed 
to hold her, and that the danger from drifting 
mines and enemy snbmarines was aooentnated by tbe 
faot that the R a ith w a ite  was unable to steain and 
was in consequence compelled to remain in a 
danger zone, offering an easy target for the enemy 
until she was towed away into safety by the salvors. 
Taking these matters into consideration, I  find that the 
sum of 7501. out of the 30001. paid for salvage may be 
properly treated as representing the amount by which
the salvage reward payable to salvors was enhanced or

increased by reason of war risks which the salved vessel 
was exposed to and from which she was resoned when 
the salvors rendered their services. I  also find that tap 
master of the R a ith w a ite ,  in accepting the services ot 
the salvors, did so with the object of saving his vessel 
both from the marine risks and tho war risks to which 
she was exposed; that 7501. is a reasonable ^m  for the 
owners to have paid for rescuing the vessel from snoh 
war risks ; and that the war risks herembefore niem 
tioned were and are “ consequences of hostilities and 
warlike operations ”  within the meaning of clause 19 of 

T. 99«
So M r. Laing finds as facts that tho Baithwaite 

aB she lay at anchor in her disabled condition was 
exposed to two different sets of perils. She had 
suffered one marine risk and was exposed to more. 
She was also exposed to war risks, and he hnds 
that the salvage award was enhanced by the sum 
of 750Z. by reason of her exposure to those parti
cular war risks which he enumerates— namely, 
the danger of drifting on to the minefields in  
close proximity to the Baithwaite,



174 MARITIME LAW CASES,

K.B.] P ymabt Steamship Go. L im . v . L ores Gommissionebs of thb A dm ibalty . [K.B.

Under these circumstances are the Lords of the 
Adm iralty liable to pay that sum of 7501. by 
reason of the terms of clause 19 ? O f course it  
is quite true to say that the salvage award is qua 
the salvors an indivisible sum ; but that does not 
seem to me to dispose of the question, because 
the further question remains, How is the inci- 
dence of that sum to bo borne as between the 
two parties to this _ contract of charter-party ? 
-h e  lact that i t  is, b o  far as these salvors 
are concerned, an indivisible sum does not 
seein to me to be very material to the 
question I  have to determine. I t  is said-r
and, I  think, said with perfect truth— that in 
these days any vessel which incurs a sea peril 
also incurs, in more or less degree, a war risk 
peril at the same time. I  am referring, of course, 
more particularly to vessels which are broken 
down in the N orth  Sea. In  the North Sea there 
is always a danger of minefields, and there is 
always the danger of submarines prowling about 
the Bea. One of the best ways— perhaps almost 
the only way that a vessel can hope to escaps 
from these prowling submarines is by reason of 
her power o f motion— if  possible, her superior 
motion and the Raithwaite had lost altogether 
all power of motion. Therefore, even if  there had 
been no minefields ¡n tbe immediate proximity, it  
is quite clear tbe Raithwaite, having broken down, 
was exposed not only to sea perils, but, as matters 
aie now, to some risk cf war perils also; but I  
have no doubt that is a matter which is taken into 
account when salvage awards are made. N ot 
only is a disabled vessel subject to war perils as 
well as marine perils, but the salvors themselves 
coming to tbe assistance of a disabled vessel run 
serious war risks at the same time.

I f  there had been only these general dangers to 
be taken into account 1 should have thought 

ti e wbo19 of this salvage award of 
dOOOi. would have to be borne by the owners of 
the Raithwaite, and by the owners alone. B u t 
those are not the facts in the case now before 
me. Here  ̂ there was not only the ordinary 
danger which all vessels broken down in the 
North bea run from all risk, but this vessel was 
moreover in the particular and imminent danger 
of drifting on to a minefield, and it was from that 
particular risk that she was saved by the salvors. 
I t  seems to me that I  may fairly put the matter 
to myself m  this way. Suppose that the only 
risk to which the Raithwaite had been subjecl 
was the risk of drifting on to one of these mine- 
i w a  ™  there had been no sea peril at all, and 
that the award had been made to tbe salvors wbc 
had salved her from that risk of 7501., upon which 
of these two parties would payment of that 7501. 
la l l r  M r. Dunlop has urged that under clause 19 
such a payment as that would have had to ba 
borne by the owners, unless the Raithwaite had in 
fact b o  far drifted or come into contact with one 
or the mines as to suffer some physical injury  
from the explosion of cna of the mines. I  do not 
take that view of the caso.

I t  seems to me that once you get the imminent 
danger of her drifting on to a minefield and 
salvage services rendered to relieve her from  
that position of imminent danger she is in effect 
brought within clause 19 of the charter-darty. I t  
cannot be necessary, to bring her under clause 19, 
that she should be allowed to d rift on to a mine- 
ne a and to sustain in jury from an exploding

mine before the Lords of the Adm iralty become 
liable to pay. In  my judgment, put in that way, 
that is the real point in this case, and the answer 
to i t  is the answer which I  have given.

IE is quite true, of course, that in this case it  
was first of all a peril of the sea which caused the- 
war peril to come into operation ; but that does 
not seem to me to be a matter of any moment in 
this case. This is not an insurance action, and I  
am not considering a question of causa proximo 
or causa remoia. I  have to deal with all the facts 
as I  find them. I  should like to add that I  do 
not regard the Lords of the Adm iralty as insurers 
in this case, and they are not underwriters. I  
treat them simply as persons who have made a 
contract, not an underwriting or an insurance 
contract, but an ordinary time charter contract in 
the form of clause 19 of the charter-party. Nor 
do I  accept the argument of M r. W rig h t at any 
rate in its entirety, that they are liable because 
they are persons who have derived a benefit from  
these salvage services. There are many classes 
of persons who derive benefit from salvage ser
vices who could not be made liable to pay salvage 
awards either in a direct action by the salvors or 
in an indirect action by tbe owners of the vessel 
saved who- have to pay the award and seek to 
recover i t  back from persons who have derived a 
benefit from it. I f  one is to treat them as liable 
on the ground that they have derived a benefit 
from such services one would have to hedge about 
the classes of persons so made liable with innumer
able restrictions.

I  prefer to base my judgment on the ground 
that here are people who have entered into a con
tract that if  the vessel suffers injury from a war 
risk peril they w ill pay. A  war risk peril was 
imminent— so imminent that a Balvage award of 
7501. was made in respect of the rescue of the 
vessel from that peril, and it  seems to me that, 
inasmuch as they are liable to pay i f  she bad 
sustained injury, they are liable to pay tbe 
persons who came to her rescue and intervened 
and prevented that injury from happening.

I  think the award of M r. Laing is quite right. 
The amount has not been challenged, and there
fore tbe award must stand. I  am not quite sure 
that the way by which I  arrive at this result is 
the same as that which led M r. LaiDg to make his 
award. That, however, is immaterial. The 
award must stand, with the usual consequences 
as to costs.

Award affirmed.

Solicitors for the owners, Bctterell, Roche, and 
Temperley.

Solicitor for the Adm iralty, Solicitor to the 
Treasury.
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Nov. 12,13, and 15,1917.
(Before B a il h a c h b , J.)

C h in a  M u t u a l  Ste a m  N a v ig a t io n  Company  
L im it e d  v .  Sib  J oseph M ac lay , B ab t . (a) 

Defence of the realm— Shipping Controller —  
Powers— acquisition of ships —  Owners ser
vices—Profits— U ltra  vires — Action against 
Shipping Controller in official capacity— New 
Ministries and Secretaries Act 1916 (6 7
Oeo. 5, c. 68), ss. 5, 6— Defence of the Eealm 
Regulations, reg. 39bbb.

By a letter dated the 5th March 1917 the Shipping 
Controller purported to requisition for the Govern
ment all o f  the plaintiffs' steamers (other than those 
already requisitioned by H is Majesty's Government, 
by the Indian Government, or the Governments of 
any of the colonies) operating between the United 
Kingdom and the East. Until the plaintiffs were 
otherwise directed, they were to continue to run the 
vessels as for themselves, though actually for the 
account of the Government, crediting fu ll earnings 
and debiting net charges. The plaintiffs were to 
he advised later as to the arrangements under which 
they would be credited with hire on requisitioned 
terms. One of the plaintiffs' vessels which was 
affected by this letter was the steamship K , 
which started from Liverpool to the East on the 
S th A p rillS n . The plaintiffs claimed a declara
tion that, notwithstanding the letter of the 5th March 
1917, the voyage of the K . was for the risk and 
account of the plaintiffs, and that the plaintiffs 
were entitled to receive and retain the profits, if  
any, of this voyage.

The Shipping Controller was appointed under sect 5 
° f  the New Ministries and Secretaries Act  ̂1916. 
Bed. 6 of that Act defines the duties of the Shipping 
Controller, and provides that he shall have such 
powers or duties of any Government department as 
maybe transferred to him by Order in  Council, and 
such further powers or duties as may be conferred 
upon him by regulations under the Defence of the 
Realm (Consolidation) Act 1914. Reg. 39bbb, 
which was made under the Defence of the 
Realm Act 1914, empowered the Shipping 
Controller, for the purpose of making shipping 
available for the needs of the country in  such 
manner as to make the best use thereof, to requisi
tion ships or cargo space or passenger accommo
dation in any ships or any rights under any 
Charter, freight, engagement, or similar contract 
affeding any ship, and to require delivery of ships 
so requisitioned to himself or any person or 
Persons named by him at such times and places as 
he may require.

Btld, that reg. 3 9 b b b  was not invalid, but that it con
tained no power to requisition the services of the 
owners, and that therefore the order requisitioning 
the owner's services was u ltra vires. 

hdeld, also, that the action lay against the Shipping 
Controller, and the plaintiffs were entitled to the 
declaration.

A c tio n  in  the Commercial L is t tried before 
Bailhache, J.

.The plaintiffs claimed a declaration that, not
withstanding a letter dated the 5th March 1917, 
Written on behalf of the defendant as Shipping 
Controller, the voyage of the steamship Keemun, 
which left L iverpool on the 8th A pril 1917 bound

'.«) Deported by T , W , Mop.oah, Esq., B»rrl»t«r-*t-L»w.

for Penang, Singapore, Hons Kong, Shanghai, 
Nagasaki, M oji, Kobe, and Yokohama, was for 
the risk and account of the plaintiffs, the owners 
of the said vessel; and that the plaintiffs as such 
owners were entitled to receive and retain the 
profits (if any) of such voyage.

The plaintiffs were the owners of the steamship 
Keemun, a British steamer managed by Alfred  
H o lt and Co., and for some time before the com
mencement of the action had been regularly 
employed in trade between the United Kingdom  
and ports in India, Ceylon, Burmah, Straits, 
China, Japan, and the Persian Gulf, or some of

thThe defendant was the Shipping Controller.
B y a letter dated the 5th March 1917, signed 

by John Anderson and written on behalf of the 
defendant as Shipping Controller and addressed 
to A lfred  H o lt and Co., the defendant purported 
to requisition for H is M ajesty’s Government all 
steamers other than those already requisitioned 
by H is Majesty’s Government, by the Govern
ment of India, or the Uovernments of any of the 
colonies, whether owned or chartered, which were 
then or m ight subsequently be operated outvyards 
or homewards under the auspices of Alfred H o lt 
and Co. between the United Kingdom and any 
port or ports in  India, Ceylon, Burmah, Straits, 
China, Japan, or the Persian Qulf. Requisitions 
were to take effect as from the first occasion of 
the vessels’ complete discharge in the United  
Kingdom, or, in  the event of the operation of 
loading and discharging overlapping, on a date 
to be agreed as the date of such completion.

The letter also contained the passages follow
ing— v iz .:

Unless and until you are otherwise directed, it  is not 
the desire of the Government to interfere either with 
the nature of your business or the method of conduct
ing it  whioh would have been followed if tho Bteamers 
had not been requisitioned, except so far as these may 
be affeoted by the deoisions of the represectitive com
mittee of shipowners at home and of agents abroad 
referred to later. . . . Y o u  will continue, therefore, to
run the vessels as for yourselves, though aotually for the 
acoount of the Government, crediting full earnings and 
debiting net charges after allowances for all rebates, 
commissions, &c. You will be advised later as to the 
arrangements under whioh you will be credited with 
hire on requisitioned terms, &c. . . . To repeat:
the general intention is, in a word, that you should run 
the steamers as for yourselves, though on account ot the 
Government, who confidently look to you to oondn.ot 
the business with as much zeal and care as if your own 
interests alone were still involved.

The steamship Keemun, which was withm the 
operation of the letter referred to, was completely 
discharged in  the United Kingdom on the 17th 
March 1917, and afterwards, in the ̂  ordinary 
course of her trade, started on the 8fch A pril 1917 
on a voyage from Liverpool to Penang, Singa- 
pore, Hong Kong, Shanghai, Nagasaki, M oji, 
Kobe, and Yokohama laden with a general cargo 
procured by the plaintiffs. . . . .  , ,

The plaintiffs claimed the declaration set out

The defendant by his defence said that the 
points of claim disclosed no cause of action against

Alternatively, and without prejudice to his 
contention that the points of claim disclosed no 
cause of aotion against him, he relied upon sect, b
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of the New Ministries and Secretaries A ct 1916 
and reg. 39b b b  of the Defence of the Realm Regu- 
lations, ana said that he had power at all material 

u?6 * <?oa r̂o  ̂an<̂  regnlate any shipping avail
able for the needs of the country in  such manner 
as to make the best use thereof, having regard to 
the circumstances of the time, and to take such 
steps as he thought best for providing and main
taining anjefficient supply of shipping, and to make 
orders accordingly.

The defendant further said that he thought the 
writing of the^said letter and the proper carrying  
out of its terms by all persons (including the 
plaintiff company) to w hoa it  might be addressed 
the beat steps to take for providing and maintain
ing an efficient supply of shipping, and wrote and 
sent to the plaintiff company the said letter 
because he so thought, and that the said letter was 
written in order to control and regulate the 
shipping of the plaintiff company (which was 
shipping available for the needs of the country) 
in such manner as to make the best use thereof, 
having regard to the circumstances of the time.

The circumstances of the time were such that it  
had become necessary, in order to secure the most 
effective use of available tonnage, that all liner 
tonnage should be made equally available for any 
employment, and that there should be identity of 
interest and equality of reward between all lines, 
together with unity of control and wide common 
employment, with unrestricted freedom of dis
position adapting supply to demand.

Alternatively, the defendant also said that the 
letter in question was written on behalf of H is  
Majesty’s Royal prerogative for the Defence of 
His Majesty’s Empire.

Th e better of the 5th March 1917, which was 
the subject of the proceedings, contained various 
directions with regard to the management and 
economical working of the shipping so requisi
tioned. I t  is not considered in the public interest 
to set out the letter in full.

Leslie Scott, K .C ., MacKinnon, iv .G., and G. T). 
Keogh for the plaintiffs.— The letter is an attempt 
on the part of the executive to tax the shipowners’ 
profits, and this without the sanction of Parlia
ment. Therefore the letter is u ltra  vires. More
over, under this letter, the ships were not taken 
for use in the service of the Government, but 
were to be run for the Government’s account. 
Therefore i t  cannot be a valid requisition. The 
Shipping Controller was appointed under and by 
virtue of sect. 5 of the New Ministries and Secre
taries Act 1916, which provides as follows:

For the purpose of organising and maintaining the 
supply of shipping in the national interests in connection 
with the present war, it  shall be lawful for His Majesty 
to appoint a Minister of Shipping, under the title of 
Shipping Controller, who shall hold office during His 
MafleBty.’a pleasure.

He derives his power from sect. 6 of the same Act, 
which is as follows :

I t  shall be the duty of the Shipping Controller to 
arK̂  re8.ulateany shipping available for the needs 

of the country in such manner as to make the best use 
thereof, having regard to the oireumstances of the time, 
and to take such steps as he thinks best for providing 
and maintaining an efficient supply of shipping, and for 
those purposes he shall have such powers or duties of 
any . Government department or authority, whether con
ferred by statute or otherwise, as His Majesty may by 
Order in Council transfer to him, or authorise him to

exercise or perform concurrently with or in consultation 
with the Government department or authority concerned 
and also such further powers as may be conferred on 
him by regulations under the Defence of the Bealm Con
solidation Act 1914, and regulations may be mads under 
that Aot accordingly.

Under that section the Shipping Controller has 
power to requisition such ships as may be 
necessary to make shipping available for the needs 
of a particular trade. B ut he has no power under 
that section to conscript the services of owners, 
managers, officers, and crews of vessels, nor to tax 
the shipowners. No Order in  Council has been 
issued under that section. The words of tho 
section are not wide enough to enable the Ship
ping Controller to carry out the duty stated at 
the commencement of the section—-namely, 
that of controlling and regulating shipping. 
Reg. 39b b b  is not a valid regulation! I t  was 
not authorised by the Defence of the Realm  
Consolidation Act. I t  was made by Order in 
Council on the 28th June 1917. Par. 3 provides 
as follows:

Ihe Shipping. Controller may by order requisition or 
reqniro to be placed at his disposal, in order that they 
may be used in the manner best suited for the needs of 
the country, any ships, or any cargo space or passenger 
accommodation in any ships, or any rights under any 
charter, freight engagement, or similar contract affect
inĝ  any ship, and require ships so requisitioned to be 
delivered to the controller or any person or persons, 
named by him at such times and at such places as the 
controller may require, where it  appears to the con
troller necessary or expedient to make any such order 
for the purpose of making shipping available for the 
needs of the country in such manner as to makethe best 
use thereof having regard to tho circumstances of the 
time.

The form of requisitioning under this letter is 
different from that which had previously taken 
place during the war, and cannot be said to be 
authorised by reg. 39bbb even if  it  is valid. I f  the 
letter is a valid requisition, managers and officers 
of the plaintiffs’ ships might render themselves 
liable to prosecution for failing to carry out its 
directions.

The Attorney-General (Sir Frederick Smith, 
K.C.), the Solicitor-General (Sir Cordon Hewarfc, 
K.C.), and Ricketts for the defendant.— Sect. 6 of 
the New Ministries and Secretaries Act 1916 
gives to the Shipping Controller the widest 
possible general powers to control and regulate 
shipping. I f  special powers are necessary to 
enable those general powers to ba carried out, 
power is given to H is Majesty to give him such  
special powers by Order in Counoil. The letter is 
a valid requisition- The Shipping Controller has 
tho widest possible powers with regard to the 
requisitioning of shipping. In- this case the ship 
was duly requisitioned, and the plaintiffs are not 
entitled to the declaration asked for. There is> 
however, a preliminary point. The defendant is 
a servant of the Crown, and the proceedings 
which are directed against him as such should be 
by petition of right against the Crown. The pro
ceedings are not properly constituted. See

D ixo n  v. i 'a r re r ,  6 Asp. Mar. Law Cas. 52 5
55 L. T. Eep. 578 ; 18 Q. B. Div. 43;

R aleigh v. Goschen, 77 L. T. Bep. 429 ; (1898)
1 Ch. 73 ;

G raham  v. H is  M a jesty ’s Commissioners o f  P ublic
Works and, B u ild in g s , 85 L. T. Bep 96; (1901)
2 K.B. 781 ;



MARITIME LAW CASES. 177

K .B .] Ch in a  M u t u a l  Ste am  N a v ig a t io n  Co. L tm. v . Sib  J oseph M a c la t , B ab t . [K .B .

B ainbridge  v. Postmaster-General, 94 L. T . Rep. 
120; (1906) 1 K.B. 178 ;

Dyson v. Attorney-G enera l, 103 L . T. Rep. 707; 
(1911) IK . B. 410 ;

Roper i y. His M ajesty ’s Commissioners o f P ub lic  
Works and B u ild in g s , 111 L. T. Rep. 630; (1915)
1 K.B. 45 ;

G ua ran ty  T rus t Company o f  New York V. H a n n a y  
and Co., 113 L. T. Rep. 98 ; (1915) 2 K. B. 536.

Leslie Scott, K .C . in reply.— The plaintiffs are 
entitled to the declaration. A  petition oi rig ht 
will not lie in such a case as this. Sae

Feathers v. The K in g  12 L . T. Rep. 114 ; 6 B. 4  S.

25 ‘̂ Cur. adv. vult.
Nov. 15, 1917.— The following judgment was 

fead by

B a i l h a c h h , J.— This is an action brought 
Bgainst the Shipping Controller in which the 
Plaintiffs, the China M utual Steam Navigation 
Company Lim ited, claim a declaration that 
a certain voyage of the steamship Keemun, 
which left Liverpool for Eastern ports on the 
8th A pril last, was for the owners’ account. 
Behind this innocent-looking claim lies hid the 
grave question whether an order issued by the 
Shipping Controller on the 5th March last was 
Within his powers or not.

The office of Shipping Controller was created 
cy sect. 5 of the New Ministries and Secretaries 
Act 1916. H is duties are defined by sect 6 of the 
Act, and by the same Beetion he was to have, for 
the purpose of enabling him to perform those 
duties, the powers of any Government depart
ment or authority which H is Majesty by Order 
>n Council might tranefer to him, and also Buch 
further powers as might be conferred upon him 
by regulations under the Defence of the Realm  
Consolidation A ct 1914, and regulations might 
be made under that Act accordingly. No Order 
>n Council has transferred any powers to the 
Shipping Controller, but a regulation— No. 39bbb 
""made under the Defence of the Realm Con- 
solidation A ct 1914 has conferred very wide 
powers upon him, among otherB the power of 
requisitioning ships.

I t  was contended for the plaintiffs that so far 
as the regulation purported to confer that 
power i t  was ultra vires. I  think that contention 
U-sound. The Defence of the Realm Consoli
dation A ct 1914 empowers H is Majesty in  
Council during the present war to issue regu
lations for securing the public safety and the 
defence of the realm, and I  do not doubt that 
reg. 39bbb waB rightly issued. The regulation 
was not, issued until the 28th June last, but the 
Plaintiffs agreed that this case was to be deter- 
ruined as i f  that regulation had been in force on 
fhe 5th March.

The order of the Shipping Controller of that 
date formulated a scheme for working the 
Plaintiffs’ fleet. This scheme had three essential 
matures : (1) The steamers were requisitioned ;

) the owners were to work them exactly as if  
they were still running for their own account; 
id) they were to run them, in  fact, for the Govern
ment, accounting to the Government for all profits 
“fter deducting working expenses, hire of the 
steamship, and remuneration for their services; 
beae two last items to be settled by agreement, 

ori failing agreement, by arbitration.
V o l . X IV . ,  N , S.

The scheme purported to be mandatory in all 
these respects. I t  is obviously a scheme which 
can only be worked as a whole. I t  is indivisible, 
and as a whole it  must' be judged. The scheme 
requisitioned three things— the ships, the owners’ 
services, the profits ; and the question to be deter
mined is whether such a scheme, intended to be 
obligatory throughout, is within the powers con
ferred upon the Shipping Controller. The answer 
is to be Bought in reg. 39bbb , where alone his 
powers are to be found. A  close examination of 
that regulation has convinced me that i t  contains 
no power to requisition the services of the owners. 
Indeed, the Attorney-General, towaids the close 
of his argument, admitted that such was the case. 
The scheme, therefore, is ultra vires in its second 
essential respect, and the order of the 5 th March 
last cannot be supported.

I t  was urged for the plaintiffs that, taking the 
scheme as a whole, i t  is not a requisition of ships, 
but of owners’ trading profits, and that i t  is, in  
effect, a taxation of the plaintiffs without P arlia 
mentary authority—a revival of ship money in a 
new form. In  the view I  have taken of the right 
to requisition the ownerb’ services this point does 
not appear to call for separate decision, sinoe there 
could be no owners’ trading profits unless the 
ships were managed by the owners. Trading  
profits could, no doubt, be made if  the ships were 
taken out of the owners’ hands on time charters, 
or by some other form of requisition open to the 
Shipping Controller, and such profits might be 
made by the controller as by any private time 
charterers, but the retention by the Government 
of profits so made could not be called taxation of 
the owners withiil any meaning of the word 
“ taxation ” known to me.

A  preliminary point wa3 taken by the Attorney- 
General that this action w ill not lie against the 
Shipping Controller, but that i t  should have been 
brought against the Attorney-General as repre
senting the Crown. I  do not think so. I  adopt 
the observations upon this head of Romer. J. in 
Raleigh v. Gcschen (77 L . T . Rep. 429; (1898)1 
Ch. 73, at p. 77) and the statement of the law by 
the then Attorney-General, Sir Richard Webster, 
at p. 78, in these terms : “ I f  any person, whether 
an effioer of State or a subordinate, has to justify  
an act alleged to be'unlawful by reference to an 
A ct of Parliament, or State authority, the legal 
justification can be inquired into in this court; 
and in such a case it  does not matter whether the 
defendant is the head of a department or not.”

That statement of the law plainly contemplates 
that the officer of State whoBe conduct is in ques
tion would be the defendant to the action. I  make 
the declaration asked.

I  have now discharged my duty as judge, but, 
perhaps, in view of the public importance of this 
case, I  may venture on two further observations. 
One is that if  such a scheme as the Shipping 
Controller desires is to be carried out the services 
of the owners mu3t be obtained by negotiation 
and not by command. The other is that I  am so 
impressed with the advantage of the management 
of lines of steamers remaining where possible 
with the owners that I  sincerely trust that, in the 
grave times through which we are passing, owners 
w ill fall in of their own free w ill and on reason
able terms with such arrangements as the 
Shipping Controller may think necessary. I  
should deeply regret if  any judgment of mine

2 A
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made his task more difficult or in any way h in 
dered the wise and energetic use of our sadly
depleted tonnage. T ,  . ,  7 . .. _Judgment fo r plaintiffs.

Solicitors for the plaintiffs, Stokes and Stokes, 
agents for Cameron. Maclver, and Co., 
Liverpool.

Solicitor for the defendant, Treasury Solicitor.

3uiicial Committee of tije ipribg Council.

Oct. 29, 30, and Nov. 22, 1917.
(Present: The R ight Hons. Lords P a r k e r  of 

W a d d in g t o n , Su m n e r , W r e n b u r y , and Sir 
A r t h u r  Ch a n n e l ! . )

T h e  B a r o n  St j e r n b l a d . (a) 
on  a p p e a l  f r o m  t h e  a d m ir a l t y  d iv is io n  

(in  p r iz e ).
Prize Court— Contraband— Ostensible neutral desti

nation — Suspicion of enemy ultimate destination 
— Seizure— llelease of cargo—Damages and costs 
— Swedish War Trade Law of April 1916.

A Swedish firm shipped a cargo of cocoa beans by a 
Danish vessel from Lisbon to Gothenburg. On the 
way the vessel was seized and condemnation of the 
cargo claimed on [the ground that it uas contra
band and had an enemy destination. The Swedish 
firm claimed the goods, together with damages and 
costs. S ir S. T . Evans, P . upon the evidence 
ordered the release of the goods to the claimants, 
but refused their claim to recover damages and 
costs.

Held, that the evidence by statistics proving the 
existence of a large re-export trade in cocoa beans 
from Sweden to Germany, which had developed 
since the outbreak of the war, was of itself such a 
circumstance of suspicion as justified the seizure, 
and that, even although the claimants might not be 
responsible for the existence of such suspicion, 
they were not entitled to recover damages and costs 
against the captors, because under international 
law the only question was whether circumstances of 
suspicion in fact existed.

Semble : Although a Swedish subject is forbidden by 
the Swedish War Trade Law of A pril 1916 to give 
any assurance that his goods or their products are 
not intended for export to Germany, nevertheless 
the absence of such an assurance may be considered 
by the court in determining whether there were such 
suspicious circumstances as to justify the seizure.

A p p e a l  by the claimants from the judgment of 
Sir Samuel Evans, P. in Prize of the 26th Nov. 
1916 relating to the seizure of 3000 bags of cocoa 
beans on beard the Danish steamship Baron 
Stjernblad.

$ ir Erie Richards, K .C . and Balloch for the 
appellants.

Sir Frederick Smith (A.-G .) and Stuart Bevan 
for the Procurator-General.

The considered opinion of the board was 
delivered by

Lord P a r k e r  of W a d d in g t o n . —  On the 
18th April 1916 His Majesty’s officer of Customs 
at the port of N orth  Shields seized as prize 3000

(O! Reported by W . E. R e id , Esq., BarrInter-»t-La,w.

bags of cocoa beans on board the Danish steam
ship Baron Stjernblad. the ground of seizure 
being that the goods were contraband of war.

I t  is not disputed that cocoa beans are Contra
band, but by the bills of lading the 3000 bags in 
question were deliverable to the appellants at 
Gothenburg, a neutral port, and the only question, 
therefore, was whether, beyond their ostensible 
destination at Gothenburg, they had a further or 
ultimate destination in an enemy country. The 
President decided on the evidence that they had 
not, and ordered their release to the appellants, 
but he refused to allow the appellants any 
damages or costs, and the present appeal is from  
this refusal.

The law on the subject is reasonably certain. 
I t  is clearly stated in the letter of Sir W illiam  
Scott and Sir John Nicboll, printed pp. 1-11 of 
P ra tt’s edition of Story, J .’s Notes on the P rin 
ciples and Practice of Prize Courts, and in  the 
case of The Ostsee (9 Moore, P. O. 150). I f  there 
were no circumstance of suspicion, or, as i t  is 
sometimes put, “ no probable cause,” justifying  
the seizure, the claimant to whom the goods are 
released is entitled to both costs and damages. 
I f ,  on the other hand, there were suspicious cir
cumstances justifying the seizure, the claimant is 
not entitled to either costs or damages. The 
reason is clear. I t  would be obviously unjust to 
compel a belligerent to pay damages or costs 
where he has done nothing in excess of his 
belligerent rights, and those rights justify a 
seizure of neutral property when it  is in nature 
contraband and there is reasonable suspicion that 
it  has an enemy destination. This may be thought 
hard upon the neutral owner, who w ill not be 
fu lly  indemnified by a mere release of his property. 
So it  is ; but war unfortunately entails hardships 
of various kinds on neutrals as well as on 
belligerents. I t  follows that the real question 
to be decided on this appeal is whether, when the 
goods were seized, there were circumstances of 
suspicion justifying the seizure.

Some stress was laid by counsel for the appel
lants on the examples given by Sir W illiam  Scott 
and Sir John Nicholl in the letter above referred 
to of the circumstances under which seizure would 
be justified. A ll of them no doubt relate to sus
picion arising either on the ship’s papers or by 
reason of something done or omitted on the part 
of the master or crew. Their Lordships do not 
think that the writers of the letter intended their 
list of examples to be exhaustive, and it  must be re
membered that they wrote before the doctrine of 
continuous voyage had been applied either to con
traband or to blockade. I t  is clear that the u lti
mate as opposed to the ostensible destination of 
goods would seldom, i.£ ever, appear on the ship’s 
papers or be within the knowledge of the master 
or crew. I t  would have to be proved or inferred 
from other sources, and i t  could hardly be con
tended that i f  the Crown were in possession of 
evidence obtained from such other sources from  
which an ultimate destination in an enemy country 
could be inferred as reasonably probable, the 
seizure of the goods would not be justified.

The appellants further contended that in  con
sidering whether there were circumstances of 
suspicion which justified the seizure the court 
must confine its attention to those circumstances 
for which the owner of the property seized is in 
some way responsible, and cannot take into con-
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sideration circumstances the existence of which 
is not due to any act or omission on the part of 
such owner or his agents or employees. Before 
considering this contention their Lordships th ink  
i t  better to state shortly the several facts on 
■which the Crown relies as raising a reasonable 
Suspicion that the 3000 bags in question had an 
ultimate destination in  Germany.

Cocoa and chocolate are important foodstuffs. 
Both are manufactured from cocoa powder, itself 
tha product of the Cocoa bean. In  manufacturing 
cocoa powder cocoa fa t is also produced, and from  
cocoa fa t glycerine is easily made, and this can  
be readily converted into nitro-giycerine, an 
essential ingredient in  many high explosives. 
Thus 100 tons of cocoa beans give about 60 tons 
of cocoa powder and 25 tons of cocoa fat, which 
last w ill yield 2% tons of glycerine, and 2J tons of 
glycerine can be converted into 6 tons of nitro
glycerine.

Prior to the war Germany was importing 
annually about 55,000 tons of cocoa beans—-this 
was approximately one-quarter of the world’s 
annual production. The outbreak of war cut her 
off from nearly 85 per cent, of her supply. The 
result was serious. In  spite of the measures taken 
by the German Government to obtain supplies 
from other sources, to secure economy and to 
regulate distribution, prices rose rapidly until by 
March 1916 the price of cocoa in Berlin was eight 
or nine times its price in London. Under these 
circumstances there was every inducement to 
neutrals, and in particular to the neighbouring 
Scandinavian countries, to develop an export 
trade in cocoa beans or their products to the 
German Empire.

Turning now to Sweden, their Lordships find 
that prior to the war tho imports of cocoa-beans 
mto Sweden were between 1600 and 1700 tons 
°n ly annually. Thera was no re-export trade to 
Germany. Since the outbreak of hostilities imports 
° f  cocoa beans into Sweden have increased tenfold, 
and a re-export trade to Germany has been de
veloped. During the first year of the war such re- 
®xport trade amounted to over 1200 tons, it  being the 
Regular practice to ship cocoa beans to Gothenburg 
*n Danish steamers and to reship them thence to 
Germany. Besides this the imports of cocoa into 
Sweden have since the outbreak of the war largely 
Wcreased, and there has developed a considerable 
®xport trade from Sweden to Germany in  cocoa 
Powder, cocoa, chocolate, and cocoa fat, an export 
trade which was non-existent before the war. The 
fact that before the war Sweden imported cocoa 
and chocolate from Germany, and Bince the war 
“ as been unable to do so, has little  bearing on thb 
inference suggested by the circumstances to which 
their Lordships have referred.

The position is therefore this. I f  the shipments 
cocoa beans to Sweden be considered collec

tively, a considerable portion thereof must be 
nsstined for or find its way into Germany, either 
by the re-export to Germany of the beans them
selves or by the export to Germany of tha various 
Products of the beans. I t  roust be remembered 
that in The Balto (14 Asp. Mar. Law  Cas. 28; 
M 6 L . T . Rep. 319; (1917) P . 79) i t  was 
decided ¡that an intention to export to mu enemy 
country the manufactured products oii im
ported raw material m ight bring a case within 
the doctrine of continuous voyage. The decision 
18 hot binding on this board, but the appellants]

counsel did not ask their Lordships to review it  
or question its validity in law. The appellants 
thus belong to a class of importers, some of whom 
must be engaged in a contraband trade, while 
others may not. I t  is impossible in any particular 
case to avoid suspicion or to predicate with regard 
to any particular importer that his intention is 
innocent.

B ut the matter does not stop there. I t  is not 
improbable that in the case of a reputable Swedish 
merchant, H is Majesty’s Procurator - General 
might accept his assurance or guarantee that 
neither the beads in question nor their products 
were intended for export to Germany, but would 
be consumed in Sweden. B u t here unfortunately 
a difficulty is raised by the Swedish W ar Trade 
Law of April 1916. According to such law it  is 
unlawful for a Swedish subject to give any such 
assurance or guarantee without the cpnsent of the 
Swedish executive, and such executive refuses to 
allow Swedish subjects to give any such assurance 
or guarantee with regard to the products of 
imported raw material. This law, or at any rate 
the way in which i t  is administered, has already 
on several occasions proved prejudicial to the 
proper determination in the Prize Court, according 
to international law, of questions arising between 
the Crown and Swedish subjects. Only the other 
day the President struck out a claim on the 
ground that the claimant, a Swedish subject, 
refused, under order of his Government, to give 
the discovery which had been ordered by ithp 
Prize Court, and tbeir Lordships’ board felt 
unable to advise His Majesty to give leave to 
appeal from the President’s decision. I t  is quite 
impossible for a Prize Court administering inter- 
national Kw  to accept the dictates of any muni
cipal law as to what discovery ought or ought not 
to be insisted on either generally or in any par
ticular case. The Prize Court can, however, 
protect itself, but this is not so with the Swedish 
subject. H e  is in a dilemma. E ither he must 
act in contempt of the order of the Prize Court 
and so lose his ease, which may he a perfectly 
good one, or he must prove his case to the Prize  
Court, and in  so doing incur penalties under his 
own municipal law. The position is anomalous, 
but the anomaly is certainly not due to any 
defect in the practice of the Prize Court or in the 
law which i t  administers.

I t  appears that the assurance or guarantee given 
by the appellants prior to the seizure of the goods 
in question went only to the consumption in  
Sweden of the raw material, and said nothing 
about its products. I t  was only in the course of 
the subsequent proceedings before the Prize 
Court, when one of the directors of the appellant 
firm was examined orally, that evidence was 
adduced on this point, and this evidence, though 
accepted by the President as satisfactory, was 
not, in their Lordships’ opinion, so conclusive as 
to make it  unreasonable for the Crown to bring 
the case to trial. For example, i t  does not appear 
how the appellants dispose of the cocoa fa t pro
duced in the manufacture of cocoa or chocolate 
from the cocoa beans.

Their Lordships therefore conclude that, look
ing at all the known facts from the common- 
sense point of view, there were oircumstances of 
suspicion calling for further inquiry, and amply 
sufficient to justify the seizure, so that the only 
remaining question on this part of- the ease is
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■whether the appellants are right in their con
tention that these facts, or some of them, ought 
to have been disregarded altogether, because their 
existence was not due to any action or emission 
for which the appellants could be held responsible.

Their Lordships are of opinion that this con
tention is wholly untenable. The question in  
every case is whether circumstances of suspicion 
exist, and not who Jb responsible for their exist
ence. Thus the fact that documents are destroyed 
when search is imminent is a suspicious circum
stance irrespective of the person responsible for 
such destruction, and whether this person acted 
on the instructions or in the presumed interest of 
the cargo-owners or otherwise. Indeed, in the 
present case the question how far the appellants 
were responsible for the growth of the export 
trade from Sweden to Germany in cocoa bsans or 
their products was precisely one of the questions 
requiring investigation, and would be of the 
utmost materiality in determining the ultimate 
destination of the goods in question. I f  responsi
b ility  has anything to do with it, i t  would seem 
that the appellants were responsible for the 
absence of any assurance or guarantee as to the 
products of the goods, although their omission in 
this respect was due to observance of their own 
municipal law, and, further, a neutral cargo- 
owner would appear to be quite as responsible 
for the action of his own Government as he i 3  for 
the action of the master or crew of the vessel on 
which the cargo is shipped.

There are two further points which require 
notice. I t  was contended that at any rate after 
the 4th Aug. 1916, the date when the oral evidence 
above referred to was taken, the Crown ought to 
have consented to a release of the goods. In  their 
Lordships’ opinion the Crown was amply justified 
in  bringing the matter to trial. I t  was also 
urged that the Crown had improperly delayed the 
tria l. Their Lordships see no evidence of this. 
The tria l took place on the 27th Nov. 1916, the 
seizure having been made on the 16tb A pril 1916. 
This does not appear an unreasonable interval, 
having regard to the heavy work of the Prize 
Court and the importance of the questions at 
issue. In  any case, questions as to delay are 
eminently a matter for the President to deal 
with, and their Lordships could only interfere 
with his decision in very exceptional cases.

Their Lordships will humbly advise His  
Majesty that the appeal should be dismissed with 
costs.

Solicitors for the appellants, Botlerell and 
Iloche.

Solicitor for the respondents, Treasury Solicitor.

¿Jttjwmt Court of |u to to *
COURT OF APPEAL.

Tuesday, Oct. 30, 1917.
(Before P ic k f o r d  and B a n k e s , L J J .  and 

Sa r g a n t , J.)
N ewstjm v. B r a d l e y , (a)

APPEAL FROM THE KING'S BENCH DIVISION.
Contract of affreightment —  Cargo—  Freight —  

“  Abandonment ” of ship by crew under stress of 
enemy violence— Ship eventually salved— Abandon
ment of contract of affreightment— Nbiice of inten
tion to abandon.

The plaintiffs were the indorsees of a bill of lading 
signed on behalf of the defendants, the owners of 
the ship J., for the carriage of a cargo of wood to 
be delivered at H ull on payment of freight as per 
charter-party. The J., while off the coast of Scot
land, teas, on the 7th Oct. 1916, attacked by a 
German submarine, and the crew were compelled 
to take to their boats under threats from loaded 
revolvers. The enemy placed bombs on board the
J ., and the last the crew saw of the vessel led them 
to believe that she was sinking. The master, on 
arriving at Aberdeen on the 8th Oct., telegraphed to 
the owners : “  Ship sunk yesterday submarine.” 
On the 9 th Oct. the owners wrote to the plaintiffs’ 
agents: “  . . .  I  advise you of the loss of
my steamship Jupiter, which steamer was sunk by 
enemy submarine on Saturday last. The crew 
have all been landed safely. . . The vessel
was subsequently found a waterlogged derelict and 
towed into Leith, where she was on the 11 th Oct. 
taken possession of by the Receiver of Wreck. On 
the same day the plaintiffs claimed to elect to take 
possession of their cargo where the steamer was. 

Held, by Pickford and, Bankes, L .JJ . (without 
deciding whether the master and crew had, on behalf 
of the owners, abandoned the performance of the 
contract), that the letter of the 9th Oct. was a notice 
by the owners to the plaintiffs that the owners were 
unable to perform the contract, and that they aban
doned it. The cargo owners were therefore entitled 
to receive the cargo without payment of freight.

Held, by Sargant, J . (dissenting), that the master and 
crew had not abandoned the contract, and that the 
owners' letter of the 9th Oct. was not a notice of 
intention to abandon the contract.

Decisionof Sankey, J. (ante, p. 79 ; 116 L . T . Rep. 
669) affirmed.

A p p e a l  by the shipowners from a judgment of 
Sankey, J.,¡reported ante, p. 79 : 116 L . T. Rep. 
669 ; (1917) 2 K . B. 112.

Tne facts, as found by Sankey, J., are set out 
at ante, p. 79; 116 L . T . Rep. 669, and there are 
further statements of the facts in the j  udgments 
of the Court of Appeal (infra).

Sankey, J. held that the owners had by their 
master and crew abandoned during the voyage 
the further performance of the contract, and that, 
the cargo owners having exercised their rights 
before the shipowners had resumed possession of 
the vessel, the contract of affreightment was at 
an end, and the plaintiffs were therefore entitled 
to take their cargo free of freight.

The shipowners appealed.
(a I Reported by E dwaed J. M. Ch a p l in , Esq., B»rriater-»t.L»w.
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MacKinnon, K .C . and L . Noad for the appel
lants.— Abandonment of a ship owing to stiees of 
weather and abandonment owing to the stress of 
enemy and violence are totally different things, 
and the decisions in The Cito (4 Asp. Mar. Law  
Cae. 468; 45 L . T. Rep. 663; 7 P . D iv. 5) and 
The Am o  (8 Asp. Mar. Law Cas. 565; 72 L . T . 
Rap. 621) have no application to the facts of 
the present case. Secondly, the owners’ letter of 
the 9th Oct. waB not an intimation of an 
intention to abandon the contract, but a mere 
colourless statement of historic fact. Believ
ing as they did that the ship was sunk, 
!t would have been irrelevant to write for the 
purpose of telling the plaintiffs that they 
could not perform the contract. They did not 
say that they would not perform the contract; 
nor, that, if  the ship were salved, they would 
abandon the contract.

Lech, K.G., B. A. Wright, K.C., and Le Queene 
f ° r  the respondents.— There is no distinction 
between abandonment by stress of weather and 
abandonment by stress of enemy violence, and 
The Cito (tup.) and The Arno (sup ) govern this 
case. Secondly, the owners’ letter of the 9th Oct. 
was a clear intimation that the owners could not, 
and therefore had no intention to, complete the 
contract.

MacKinnon, K .C . replied.
P i c k f o e d , L .J .  —  This is an appeal from a 

decision of Sankey, J. The action was brought 
cy the owners of cargo on board the ship Jupiter 
for a declaration that they were entitled to receive 
delivery of their cargo without payment of freight. 
The declaration claimed was that they were 
entitled to receive delivery at Leith, because that 
"'as the port into which the ship was brought. 
■A-s a matter of fact she was taken on to her 
0riginal port of destination from Leith  under an 
agreement that that should be done without 
Prejudice to the rights of either party.

The facts are stated in the judgment of 
oankey, J. at length, and I  do not propose to 
Repeat them more than is necessary to make what 
f  have to say intelligible. T h e ’ plaintiffs were 
the indorsees of b ilk  of lading signed on behalf 
° f  the owners of the Jupiter, and they were also 
charterers of the Jupiter. When they became 
°wners of the cargo by some intermediate indorse
ments of the bills of lading, which have not been 
detailed and I  do not think matter, they were the 
charterers and they were the owners of the cargo, 
■the charter-party and the bills of lading were for 
'he carriage of a cargo of wood goods to be 
delivered at H u ll on payment of freight as per 
fhe charter-party.

On the voyage to H u ll the Jupiter waB attacked 
2® the coast of Scotland by a German submarine, 
■the crew of the submarine obliged the crew of 
the Jupiter, by threats of shooting, to take to 
[heir boats; the Germans put bombs on board 
the Jupiter, exploded some of them and left 
8°rne, as I  gather from the story, which were still 
hhexploded, but which exploded afterwards, and 
they towed the crew away in the boats a distance 
ct about five miles. Tbe last the crew saw and 
heard of the ship made them think that she was 
sunk; they heard explosions— whether they could 
Bee her or not 1 do not know— but at any rate 
such information as they could get, either by eye 
° r ear, led them to believe that Bhe was sunk.

They were picked up by a vessel and taken into 
Aberdeen, and in Aberdeen they continued under 
the same impression under which they had been 
when cast off by the Germans, that the ship was 
gone, and the master telegraphed to his owners on 
the 8th Oct.: “ Ship sunk yesterday submarine 
arrived all well Sailors’ Home.” There is no doubt, 
therefore, that when the master and crew got to 
Aberdeen they believed that the ship was gone 
and they had no intention of trying to rejoin her ; 
it  was no use trying to rejoin a ship which they 
thought was at the bottom of the sea.

The owners on receipt of that telegram wrote 
to the firm of P. R . Borde wick and Co., the 
brokers who effected the charter, and they, on 
getting it, wrote to Messrs. Newsum and Sons, 
the plaintiffs, to this effect : “ Dear Sirs,— Steam
ship Jupiter.— W e have the following letter from  
owner of this steamer to-day, which kindly note. 
‘ I t  is with very great regret I  advise you of the 
loss of my steamship Jupiter, which steamer was 
sunk by enemy submarine on Saturday last. The 
crew have all been landed safely.’ W ill you kindly 
advise charterers, and oblige ?” I  think the effect 
of that is exactly the same as i f  that letter had 
been written direct by the owner to the charterers ; 
he wrote to the broker and asked the broker to 
advise the charterers, and the broker did so.

On the 11th Oct. it  came to the knowledge of 
the charterers, and also to the knowledge of the 
owners, that the ship had not sunk, but that she 
had been brought in by some ship of the navy 
into Leith, where she was in the possession of the 
Receiver of Wreck for that district, and at 2.27 p.m. 
on the 11th Oct. the cargo owners’ solicitors tele
graphed to the owners in H u ll:  “ Jupiter.— We 
represent owners cargo of this steamer recently 
brought into Leith derelict. Our clients elect take 
possession their property where now lying. Please 
note.” Of course that was done in the interest of 
the cargo owner for the purpose of taking pos
session of the cargo without paying the freight. 
A t tbe same time on the same day they tele
graphed to the Receiver of Wreck : “ Steamer 
Jupiter.— W e represent owners cargo. Understand 
she is now lying at Newhaven. Please note our 
clients claim elect take possession their property 
where steamer now is. Please do not allow cargo 
to be dealt with except with our sanction. Please 
do anything necessary protect property for our 
clients.” B ut earlier on the same day, some
where about 10.30 a.m , information had been 
received by the shipowner that the ship had been 
taken into Leith. H e took no steps until he 
received the telegram which I  have read from the 
cargo owners’' solicitors, whereupon he took it  to 
his solicitors, who wrote this letter on behalf of 
the owners to the charterers or their solicitors : 
“ W e act on behalf of the owners of the above 
steamship, and your telegram of this afternoon 
has been handed to us for reply. Immediately 
upon her arrival our clients retook possession of 
the vessel, and this prior to the reception of your 
telegram.” That was at any rate a misapprehen
sion ; possession had not.been taken by the owner. 
The owner had telegraphed to Furness, W ithy, 
and Co., his agents, and had asked them to protect 
his interest and said that he was coming himself 
that evening, and he did come that evening, 
but at the time when this letter was written from  
H u ll he had not taken possession, nor had he 
taken any steps to do so, nor had Furness, W ithy,
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and Oo. on his behalf. “ W e think you w ill appre
ciate your clients have no election to take posses
sion of their property where i t  now lies. On the 
contrary, our clients have already been advised 
that there is no great difficulty in bringing the 
vessel and her cargo to H u ll, which is its desti
nation under the charter and bills of lading. 
Please note that the cargo will be brought forward 
accordingly, and the freight will be earned and 
claimed in due course.” I f  the owner had taken 
possession of the ship before the receipt of the 
telegram of the cargo owners’ solicitors, the matter 
might and probably would have been in a very 
different position indeed, but that statement was, 
as I  say, a t  least a misapprehension. The owner 
arrived in Leith  on the“evening, I  think, of that 
day, and went down to the boat, but was not 
allowed to go on board. The next day he saw the 
senior naval officer and told him he had come for 
the ship, and said, “ I  am glad to have her back.” 
The senior naval officer said, “ Yon have not got 
her back; she belongs to the Receiver of W reck.” 
That was on the 12th. U p to that time the 
owner had not resumed possession of the vessel. 
H e was allowed to go on board, and left behind 
an engineer to do some repairs to the engines, th8 
Germans, I  think, having damaged the engines. 
Then, after some considerable negotiations, it  
was arranged that the ship should bo taken to 
H u ll and the cargo delivered there without 
prejudice to the rights of either party. The 
shipowners did not, in fact, get fu ll possession 
or get possession of the vessel until the 28th Oct. 
That, I  think, is sufficient to state the facts.

On these facts the cargo owner claims that he 
is entitled to receive the cargo without paying 
freight, because he had an intimation given to 
him by the shipowner that he was not going to 
perform his contract, and he had accepted that 
intimation, and he vfas entitled so to accept it, 
and that when he accepted it  the contract was at 
end, and, as the shipowner had not performed his 
contract because the cargo was in Leith and his 
contract was to bring i t  to H u ll, he was entitled 
to have i t  without paying any freight. The 
question is whether the acts or laches of the 
owner and his servants, the master and crew, 
were such as to entitle the cargo owner to say : 
“ I  elect to treat this contract as at an end, and 
take my cargo where i t  lies, because it  is my cargo 
and I  am entitled to have it, and you cannot, aek 
me to pay freight for it, because you have not 
completed the service which you contracted to 
render.”

U p  to a point it  seems to me that this case is 
covered by authority. I  quite agree with what the 
learned counsel for the appellants said, that i t  is 
no use looking at authorities unless you look at 
the principle which underlies them, and he 
accepted the statement of the principle by 
Gainsford Bruce, J. in the case of The Arno 
(72 L . T . Hep. 621; 8 Asp. Mar. Law Gas. 
5) as being correctly stated. I t  is th is: ‘‘ The 
real question is whether, so far as the owner 
of the ship is concerned, there was on his 
part, or on the part of his servants, an act 
done so clearly indicating his intention not to 
carry out the contract as to entitle the owners 
of the cargo to treat that act as putting an end to 
the contract.” I  would only add to that statement 
that in my opinion you might add inability to 
Jjerform ; i t  might be that he would be quite
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willing to perform it  if  he could, but if there were 
a communication by him to the charterer that he 
was unable to perform it, and for that reason was 
not going to perform it, it  seems to me it  would 
amount to the same thing.

I t  has been decided by cases which are binding 
upon this court— I  w ill not use the word “ aban
donment,” because a good deal has been said about 
i t  as being an ambiguous word— that the leav
ing of a ship by her master and crew under stress 
of weather, by reason, therefore, of perils of the sea 
which are an exception in the charter, or in the 
bill of lading, with no intention of returning, is 
such an act as entitled the charterer to say: 
“ I  put an end to this contract, and I  will 
have my goods without paying freight.” That 
was decided in The Gito (4 Asp. Mar. Law  
Gas. 468; 7 P . Div. 5) and The Arno (sup.), 
the Arno being a very strong case, because 
the shipowner had made an arrangement with 
the salvors by which they were to hand the 
ship over to him in order to enable him to 
earn his freight, and in that case the ship was 
taken to'her port of discharge, but, in  spite of 
that arrangement with the salvors, as he had not 
got possession of her, Gainsford Bruce, J. and the 
Court of Appeal held that the cargo owner was 
entitled to have the cargo returned to him without 
payment of freight.

In  this case Sankey, J. has held that the leaving 
of the ship by the master and crew under stress 
of the K ing ’s enemies, which is also an exception 
in this charter, is just the same as leaving the 
ship under stress of weather; in other words, it  
does not make any difference whether you leave the 
ship because you w ill be shot if  you do not, or 
whether you leave the ship because you w ill be 
drowned if  you do n o t; and some support, I  
think, is afforded to that decision of the learned 
judge by the case, to which he referred, of the 
W. S. Caine v. Owners of the B ellg lade  
(reported in Lloyd's L ist, the 3rd Aug. 1915), 
because the facts were there, as stated by the 
learned counsel, that the crew were obliged to 
leave by the Germans— her crew were driven off 
by the Germans, who failed to sink the ship— and 
during the argument Swinfen Eady, L  J. drew 
attention to a possible distinction between a case 
where the crew had been driven off by an enemy 
ship and where they had left in  consequence of 
stress of weather. The judgment was that in 
that case there was an abandonment.

I  do not rely very much upon it  because the 
facts are not very clearly stated, and it  is not 
quite clear whether the distinction, although 
alluded to by the Lord Justice in the argument, 
was present to the minds of the court when 
judgment was delivered; nor do I  think it  
necessary in  this case to determine the point. 1 
do not wish to be taken as expressing any disap
proval cf Sankey, J .’s decision upon that point, 
but I  do not think i t  is necessary to determine it. 
I t  does not seem to be disputed that if, whatever 
the reason of leaving the ship, the owner 
acquiesces in  the position that the ship has been 
left derelict without her master or crew, to carry 
out the contract, and while he is acquiescing ia 
that position, especially if  he has communicated 
his acquiescence to the charterer, the char
terer says, ‘ I  w ill treat the contract as at an 
and,” under those circumstances the charterer is 
entitled to put an end to the contract. That
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seems to me to be exactly what he did iu this 
case. I  w ill assume for the moment that a 
driving offi by enemies is not abandonment within 
the cases— that is to say, that there is no act of 
volition as there is in the ease of leaving a ship 
because of stress of weather— and that therefore 
the mere leaving would not be sufficient to give 
the charterer a right to rescind the contract, or 
put an end to the contract ; I  do not say i t  is so, 
hut I  will assume it  for the moment. W hen the 
master and crew were cast off in this, case they 
were picked up and taken into Aberdeen, ahd 
when they got to Aberdeen it  is clear that they 
had no idea they could return, and had no inten
tion ot returning to the ship, which they thought 
was at the bottom of the sea. So far were they 
from thinking that, or intending that, that the 
master telegraphed to the owners that the ship 
was sunk. Upon that the owners sent the letter 
which I  w ill repeat here : “ I t  is with very great 
Regret I  advise you of the loss of my steamship 
Jupiter, which steamer was sunk by enemy 
submarine on Saturday last. The crew have 
S-'l been landed safely.” That was intended 
for and was communicated to the charterers, 
jmd it  seems to me, I  say it with diffidence 
because we are not all agreed, that the 
letter is as clear an intimation as you could 
Possibly have to the charterer that the shipowner 
considered himself in the position of inability to 
carry out bis contraet, and for that reason he was 
riot going to carry it  out. I  quite agree that he 
“ id not say : “ I  do not intend to carry i t  out if  
f  could,” but “ I  am not iu a position to carry it  
but. M y  ship is sunk and the crew are landed.” 
f t  seems to me, as I  say with diffidence, that i t  is 
I  cite clear, but, if  i t  be not clear, i t  seems to me 
at any rate that letter comes under this principle, 
stated in many cases, that if one person sends a 
communication to another, ambiguously worded, 
which that person might fairly take to mean a 
statement that the contract is not going to be 
curried out, and that person acts upon it, the 
Person who sends the letter is bound by it. I  can 
3u*te understand that i f  the owner had met some 
^dependent person in the street, and had told 
.lw  that his ship was sunk, i t  might have been 

simply a conveying of information without any 
'Utentioa that anybody should act upon it  ; but it  
®eems to me between two business men, the 
charterer and the shipowner, when the shipowner 
Writes to the charterer and says, “ my ship is 
surik and the crew are landed,” it is equivalent to 
? dear intimation, and would be taken by a 
business man to be a clear intimation, that he is 
a° t  in a position to carry out bis contract.

A fter sending that letter, nothing had been 
done so far as the charterer was concerned, in 
met nothing had been done at all, except a 
Request to bis agent to protect his interests, by 
fue shipowner to resume possession or indicate 
f f T  intention to carry out that contract before 
*ue charterers’ solicitors sent the telegram of the 
m i’n saying that they claimed to put an end io 
fhe contract and take the cargo where i t  was. I t  
seems to me on these facts there was, even 
ussuming the learned judge was wrong in the 
j^ew that he took that leaving the ship under 
duress of enemies and in  fear of your life is the 
sume thing in principle as leaving the ship under 
Pressure of bad weather and in fear of your life, 
uuiple evidence of an intimation on thé part of

the shipowner that he oould not carry out and 
was nbt going to carry out his contract, to justify  
the charterer in giving notice that he con
sidered the contract at an end, and that he was 
going to take his cargo where i t  lay.

I t  seems to me that brings it  within the 
authorities cited, and I  think the learned judge 
was right, and that this appeal shonld be dis
missed.

B a n k e s , L .J .— I  agree. M r. MacKinnon has 
appealed to us to decide this ease upon the 
principle or principles applicable to contracts in 
general, and not to treat the matter as though 
upon the decided cases there was some special 
branch of the law which was applicable to the 
case of a bill of lading holder or a charterer in a 
case where the vessel has been abandoned by the 
master and crew. Speaking for myself, I  think that 
M r. MacKinnon is entitled to make that appeal, 
and, so far as I  am concerned, I  think that the 
case ought to be decided, and I  shall endeavour 
to decide it, upon general principles.

The general principle applicable to this case is 
this, stated shortly : That if  one party to a con
tract repudiates i t  and refuses to perform it, the 
other party may accept the repudiation and elect 
to rescind it. There are a number of cases in  
which the principle has been applied and 
in  which tests have been indicated as proper 
tests for the purpose of applying the
principle. In  Freeth v. B urr (29 L, T . Rep. 
773; L . Rep, 9 O. P . 208) Lord Coleridge used 
language which has been more than once accepted 
in  the House of Lords, and in the last case, 
General B ill Posting Company Lim ited  v Atkin
son (78 ¡L. J. 77, O h .; (1909) A . C. 118) Lord  
Collins says this : “ I  think the true teat applic
able to the facts of this case is that which was 
laid down by Lord Coleridge in Freeili v. Burr 
(sup.) and approved in Mersey Steel Company v. 
Naylor (51 L . T. Rep. 637 ; 9 App. Cas. 434) in 
the House of Lords: ‘That the true question is 
whether the acts and conduct of the party evince 
an intention no longer to be bound by the con
tract.’ ” H e  speaks of acts and conduct evincing 
an intention no longer to be bound, and, in my 
opinion, a party may, by his acts or his conduct, 
evince such an intention, either by indicating 
that he is unwilling, to perform or to Complete 
the performance of his contract, or that he is 
unable to perform or complete the performance 
of his contract.

I t  is quite true that in many cases in which the 
question has arisen the matter which had to be 
considered by the court was whether the par
ticular act or the particular conduct or the par
ticular language which was relied upon as a 
repudiation was an unequivocal statement of such 
an intention, or whether upon a true construction 
of the particular act or statement the proper 
inference was that i t  amounted to an unequivocal 
declaration of either unwillingness or an inability  
to perform. In  the case of Johnstone v. M illing  
(54 L . T . Rep. 629; 16 Q. B. Div, 474) Bowen,
L .J . says this when discussing this question: 
“ The claim being for wrongful repudiation of a 
contract, i t  was necessary that the plaintiffs  
language Ghould amount to a declaration of 
intention not to carry out the contract, or that i t  
should be such that the defendant was justified 
in  inferring from it  such intention.” I  think that 
the letter which the owner wrote on the 9th Oct. to
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the broker for the purpose of being communicated 
to the other part to the contract— namely, Messrs. 
Newsum— was, within the language of Bowen, 
L.J ., Buch language that the other party was 
justified in inferring from it, the defendant’s 
statement, that he was not in  a position to con
tinue to carry out the contract.

The letter is in these terms— it  is not a state
ment that he has had a communication that his 
vessel has been lost or abandoned, and that as 
soon as he ascertains she exact circumstances he 
will be in a position to inform the charterers 
what he proposes to do ; nothing of the k in d : he 
accepts the statement of his master, that the 
vessel has gone to the bottom, and he passes it  
on in a statement that the vessel is at the bottom, 
and that the crew have all been landed safely—  
“ I t  is with very great regret I  advise you of the 
loss of my steamship Jupiter which steamer was 
sunk by enemy submarine on Saturday last.” 
That purports to be a statement of fact, and, if 
the statement there were not correct, there could 
be no more conclusive indication, I  think, of the 
impossibility of the owner fulfilling or complet
ing his contract. I f  that is the correct interpre
tation to be put upon this communication, it  gave 
the holder of the bills of lading the right to elect 
to accept i t  as a repudiation of the contract, and 
to rescind it  accordingly. That letter was dated 
the 9th, and presumably it  would be received on 
the 10th or the 11th. On the 11th the owner for 
the first time hears that the vessel has not been 
sunk, and he does not then make any communi
cation to the holders of the bill of lading, but he 
decided to go north and ascertain for himself 
what the position wap, and on that very day, and 
before he starts, he receives the telegram from  
Messrs. Crump, in which the holders of the bill of 
lading indicate quite plainly that they had 
elected, and they did treat the contract as at an 
end, and elected to take possession of their pro
perty where it  was then lying. TJnder those 
oircumstances, i f  my interpretation of the letter 
is right,,the contract was a t an end, and at an 
end, not because the abandonment necessarily 
was such an intimation that the adventure, i f  I  
may use that expression, had been abandoned, 
but because of the communication which the 
owner himself made.

There is no question here that can arise upon 
the facts as to the right of a person who has made 
such an intimation to revoke it  before the election 
by the other party to the contract is made. No  
such question arises here, and I  do not desire to 
express any opinion as to whether or not a dis
tinction can be drawn between a case of abandon
ment by master and crew owing to stress of 
weather, which mdy be said to be a voluntary act 
as a result of a decision come to of their own free 
will, and a case where master and crew are driven 
from the vessel under threats that unless they 
immediately leave the vessel their lives w ill be 
sacrificed. I  do not think for the decision of this 
(Jase i t  is necessary to come to any decision upon 
that point. Apparently Sankey, J. thought there 
was no distinction, and I  am not prepared to say 
one way or other whether I  agree. I t  is sufficient 
for the purpose of my decision that, in my 
opinion, the interpretation could be put upon the 
letter of the owner to which I  have already 
referred, as being an unequivocal statement that 
he is unable to perform his contract.

S a j j g a n t , J .—In  this case, as I  'am differing 
both from the decision of the learned judge in 
the court below and the decision of the two 
other members of this court, I  need hardly say I  
do i t  with the greatest hesitation, b,ut as I  have 
formed a concluded and definite view myself, and 
as the question is one which depends upon the 
general law of contract, not specially upon the 
law of contract applicable to shipping, I  think I  
ought to express my views.

The question here entirely depends upon 
whether there has been an abandonment by the 
shipowners of the contract, and I  take the test as 
being, to repeat the passage quoted by Bankes, 
L.J., whether the acts and conduct of the‘ party 
“ evince an intention no longer to be bound.” I  
have to consider the matter with regard to two 
questions : Was there a n . abandonment by the 
master as found by Sankey, J., and whether, if  
there was no abandonment by the master, there 
was subsequently an abandonment by the ship
owners themselves, in  view of the communication 
which they sent on the 9th Oct.

As regards the first point, I  take the facts as 
stated by Sankey, J. very briefly. The enemy 
compelled the crew to take to their boats under 
threats from' loaded revolvers. I t  is said, and I  
think that is the view taken by Sankey, J., the 
matter is the same as i f  the master and crew had 
abandoned the vessel under stress of wdather. In  
my judgment it  appears that the matter is toto 
cselo different; in the one case, of abandonment 
by stress of weather, the master and crew, or 
rather' the master, the owners’ agent, comes to 
the conclusion that the voyage cannot safely be 
performed, that the vessel may sink, and i t  is for 
that very reason, because the vessel is in  peril and 
about to sink, that he quits the vessel. To state 
the case a little  more narrowly with reference to 
shipping, I  should like to put the matter on this 
first .point in the way in whiob i t  is put by Gains- 
ford Bruce, J., with certain words added by Lord 
Esher. Gaineford Bruce, J. has said, as Pick- 
ford, L .J . has read : “ The real question is 
whether, so far as the owner of the ship is 
concerned, there was on his part, or on the part 
of his servants, an act done so cleatly indicating 
his intention not to carry out the contract as to 
entitle the owners of the cargo to treat that act as 
putting an end to the contract.” Lord Esher says 
this: ■‘ Then arises the case which is dealt with 
in the Cito, where the master and crew of a ship 
abandoned her in  mid-ocean—that is to say, go 
away with the intention of giving up the carrying 
of the cargo to the port of destination.” That 
shows quite clearly that an abandonment under 
stress of weather is an abandonment because the 
master comes to the conclusion that the adventure 
cannot be continued, and, although he is quitting 
compulsorily in  a certain sense inasmuch as he 
takes to the boats for his own personal safety, he 
is doing so on the very ground which renders the 
performance of the service and the completion of 
the voyage impossible. A t the moment when be
takes to the boats he does so because he has come
to the conclusion that the vessel must sink, and 
the enterprise therefore has come to an end.

In  the case before us, where the crew left the 
vessel because the enemy had revolvers pointed at 
the heads of the crew, and would have shot them 
if  they had not left the vessel, the reason for 
leaving the vessel was not connected with the fact
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that the veeael was going to be destroyed, although 
i t  was exceedingly possible that the vessel would in 
fact be destroyed. I t  seems to me that the posi
tion is exactly the same as if  the German enemy 
had seized the master and crew, had bound them 
and had placed them in the boats, and then had 
towed them away to a considerable distance from  
the vessel, some five miles or more. In  view of 
that distinction, and in view also of what appears 
to me to be the common meaning of the word 
“ abandonment ” as connoting some sort of volun
tary aot on the part of the person who abandons, 
I  have oome to the conclusion that the act of the 
crew in saving their own lives by obeying the 
directions of the Germans, with revolvers pointed 
at their heads, cannot be deemed to show any 
intention on the part of the master and the crew 
on behalf of the owners of abandoning the con
tract of affreightment.

That is the only ground on which the 
learned judge has proceeded in his judgm ent; 
but P ickfoid and Bankes, L .JJ. both take the 
view that even if  the “ leaving ” of the vessel 
under the circumstances I  have mentioned, did 
not amount to an “ abandonment,” yet there was 
®n abandonment on the part of the owners them
selves by what subsequently took place. The 
main circumstance that is relied upon is the 
sending of a letter to be communicated to 
the charterers or cargo owners in these term s: 
‘‘ I t  is with very great regret I  advise you of 
the loss of my steamship Jupiter, which steamer 
was sunk by enemy submarine on Saturday last. 
The crew have all been landed safely. W ill  you 
kindly advise charterers and oblige ? ” In  my 
judgment that cannot properly be construed as 
being more than what i t  purported to be, a com
munication of information received with regard 
to the vessel. I  notice, for instance, “ the crew 
nave all been landed safely.” I t  seems to me the 
natural meaning of that is to reassure the persons 
who are interested in the safety of the crew as to 
their personal Bafety, and I  do not see how it  can 
P®« at  any rate, any communication of any inten
tion n o t. to perform the contract on the part of 
the owners. No such communication of intention 
could have been of the least value or relevance, 
f t  the ship had gone to the" bottom, no intention 
on the part of the owners could have made the 
lig h test difference; the yhole substratum of the 
contract would have necessarily disappeared, and 
under those circumstances I  am unable to extract 
rom that colourless telegram, to use the words 
hat Bankes, L .J . quoted. “ any aot or conduct on 
he part of the owners which evinced an intention 

no longer to be bound.” I t  was unnecessary for 
to evince any intention not to be bound by 

he contract when the facts, which had been com
municated to him, and which were then com- 
*®hhicated to the other side, in themselves, and 
without any intention on the part of any person, 
absolutely destroy and put an end to the sub
stratum of the contraot. - , ,. ,

Appeal dismissed.
. Solicitors for the appellants, Downing, Hand - 

Middleton, and Lewis.
Solicitors for the respondents, W illiam  A. 

and Son.

[Ot. of App.

Tuesday, Nov. 6, 1917.

(Before P i c k f o r d  and *Ba n e e s , L .JJ . and 
S a r g a n t , J.)

M o o r  L i n e  L i m i t e d  t>. Louis D r e y f u s  a n d  
Co. (a)

a p p e a l , f r o m  t h e  k i n g 's  b e n c h  d i v i s i o n .

Charter party—Commission payable Is charterers 
—  Whether commission payable on demurrage as 
well as on freight.

The plaintiffs, the shipowners, sued the defendants, 
the charterers, for 1371., which the defendants had 
deducted from payments of freight to the plaintiffs 
under a charter-party of the 21 st Sept. 1915. The 
charter-party, under which the charterers were to be 
liable for freight and demurrage, by a clause pro
vided that : "  A  commission of 2J per cent, is due 
on shipment of cargo to ”  the charterers, “ vessel lost 
or not lost, whose agents at port of loading are to 
attend to ship’s business on customary terms.” 
The charterers contended that the clause entitled 
them to commission not only on the freight, but also 
upon payments which they had to make to the 
plaintiffs in respect of demurrage at the port of 
discharge.

Held, that the defendants were entitled under the 
clause to commission on freight only, and not on 
demurrage at the port of discharge.

Decision of Bailhacht, J. affirmed.
A p p e a l  by the defendants, the charterers, from  
a decision of Bailhache, J.
„ B y a contract called the “ N orth  American 
Berth Contract ” it  was agreed on the 21st Sept. 
1915 between the Moor Line Lim ited, owners of 
the British steamship Hopemoor (the plaintiffs), 
and Messrs. Louis Dreyfus and Co., London, the 
charterers (the defendants^, that the Hopemoor 
should load at Norfolk or Newport or Baltimore 
from the charterers or their agents a complete 
cargo of ‘ Indian corn in  bulk, and, being so 
loaded, should proceed to a safe port in the 
Mediterranean, excluding Africa, and deliver the 
same on being paid llg . 3d. per quarter of 
4801b. of heavy grain.

A  clause of the berth contract provided as 
follows :

Charterers’ l ia b i l i ty  under th is  oontract to  cease on 
cargo being shipped, b u t the vessel to  have a lie n  thereon 
fo r  a ll fre ig h t, dead fre ig h t, demurrage, o r average. Th is  
clause to  be embodied in  B s/lad ing , vessel’s o rd ina ry  d is
bursements a t p o rt o f load ing to  be advanced by char
terers, i f  required by  master, a t cu rren t ra te o f exchange, 
subject to  insurance and 2£ per cent, commission. A  
commission o f 2 }  per cent, is  due on shipm ent o f cargo 
to  Lou is  D reyfus  and Co. [as cha rte re rs ], vessel lo s t or 
no t los t, whose agents a t p o rt o f load ing are to  a ttend 
to  sh ip ’s business on custom ary term s.

The charterers were to pay freight on London, 
one-third when discharge commenced, one-third 
when cargo was half-discharged, and the balance 
on completion. Demurrage at the port of dis
charge, i f  any, was to be paid by receivers at the 
rate of 1201. per running day or pro rata for part 
thereof. In  paying the amount due for freight and 
for demurrage at the port of discharge to the ship
owners, the charterers deducted the sum of 1371., 
representing 2£ per cent, commission on demur
rage, amounting to 54801., at the port of disoharge.

2 B
(«) Reported by E dw ard  J. M. Ch a p l in , Esq., B w ris te r-it-L a w

M o o r  L i n e  L i m i t e d  t>. Louis D r e y f u s  a n d  Co.

V o l . X IV . ,  N . S.
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The shipowners brought an action to recover the
1372., claiming that commission was not payable 
on the amount of the demurrage at the port of 
discharge.

March 27,1917.— B a il h a c h e , J.— In  this case 
the Moor Line Lim ited, the owners of the steam
ship Hopemoor, are suing Messrs. Louis Dreyfus 
and Co. for a sum of about 1372, which they have 
deducted from payments of freight to the Moor 
Line Lim ited under a charter-party, dated the 
21st Sept. 1915, in respect of the charter, and in 
respect of the laying up of the Hopemoor on the 
berth. The amount which is in dispute is a com. 
mission of 2^ per cent, upon demurrage, which 
was incurred in the discharge of the steamer at 
the port of discharge. The question is short, and 
turns upon the construction of one clause in the 
charter-party, which runs in this w ay: “ A  com
mission of 2 \  per cent, is due on shipment of 
cargo to Louis Dreyfus and Co., vessel lost or not 
lost, whose agents at port of loading are to attend 
to ship’s business on customary terms.” A  com
mission of 2A per cent, is thus due on shipment 
of cargo to the charterers’ vessel, lost or not lost.

I t  is contended on behalf of Louis Dreyfus and 
Co. that that clause entitles them to commission 
not only on the freight, which of course is not 
disputed, but also upon payments which they 
have to make to the plaintiffs in respect of 
demurrage a t the port of discharge. I t  is con
tended, on the other hand, that the clause in that 
form only entitles them to deduct commission on 
the amount of the freight.

M r. MacKinnon, for the plaintiffs, has referred 
me to the history of this condition. I t  stands in 
this w ay: Originally i t  was necessary in one or 
two cases for the owner to pay commission, and 
commission on the signing of the charter- 
party, and in those cases the custom then 
was that the broker was paid a commission of 
5 per cent on the freight, and that commission 
became due to him on the sum in the charter- 
party. Latterly i t  has been the custom— I  suppose 
now the invariable custom— to insert the broker’s 
right to commission in the charter-party itself. 
The charter-party is not, of - course, a contract 
between the shipowner and charterer and the 
broker, but the broker’s commission is inserted in 
the charter-party, and when it  is so inserted no 
difficulty arises about payment. The brokerage 
which iB payable to the broker is expressed in 
different phraseology in different charter-parties. 
In  many modern charter-parties the brokerage is 
expressed to be “ on freight, dead freight, and 
demurrage.” I t  is also commonly expressed that 
there is a brokerage to be due to the broker on 
the signing of the charter-party; and sometimes 
the words “ ship lost or not lost ” are added.

O f course, a difficulty arises from saying that 
brokerage on freight, dead freight, and demurrage 
is due on the signing of the charter-party, 
because on the signing of the charter-party it  
generally cannot, be ascertained what the freight
is. I t  is certainly not known that there w ill be 
any dead freight, and demurrage may or may not 
be incurred, and in a case of that sort (Re Tatem 
Steam Navigation Company and H u n i and 
Wormser, July 12, 1916, not reported), which 
came first of all before a learned arbitrator—  
M r. Clifton, a gentleman of large experience in 
these matters— and afterwards before Scrutton,
J., the question did arise as to whether demurrage

in a charter-party expressed in those words—  
“ Commission to be on freight, dead freight, and 
demurrage, due on the signing of the charter 
could cover demurrage a t the port of discharge, 
the difficulty being that i t  could not by any 
possibility be due on the signing of the charter- 
party. Then it  was equally true in  that case to 
Bay that you could not ascertain the freight until 
the vessel was discharged, particularly when that 
freight was payable on the weight of' the out
turn, and you could not say, when the charter- 
party was signed, whether there would be demur
rage at the port of discharge. The learned 
arbitrator and Scrutton, J. both held that, 
although the commission was expressed to be 
payable on the signing of the charter-party, yet 
that did not exclude the broker’s right to have 
his commission at the port of discharge. That 
is not the question I  have to decide here, and I  
only mention that case because it  has been cited 
to me, just to say that it is not conclusive, and 
not as having any material hearing on the case 
now before me.

I t  has been said by M r. Leek for the defendants 
that, seeing that modern forms of charter-parties 
very commonly express themselves in this way, 
“ Commission to be paid on freight, dead freight, 
and demurrage,” I  must take it  that when the 
charter-party merely says “ commission ” it  means 
the same as if  the charter-party went on to 
say, “ Commission on freight, dead freight, and 
demurrage ” ; and he says that those words only 
express the custom which has now sprung up in 
this particular business of paying commission on 
those three items— freight, dead freight, and 
demurrage. I  am unable to take that view of 
the matter. I t  seems to me not a scientific 
argument to say that, because it  is commonly 
contracted for, therefore it  is customary; and, 
when I  find there is nothing said in the charter- 
party about it, I  must treat the charter-party as 
though expressed in a different form, because 1 
must treat the different form of expression as 
saying what the custom is in this particular trade. 
I f  custom is to be proved, custom must be proved, 
not by producing various forms of contract, but 
by giving evidence, independent of contract, of 
what the custom in fact is. The contracts may 
be in accordance with the custom, but they may 
n o t; and it may be said that i t  is necessary to put 
special words in the contract, and the custom has 
not been inserted, and it  is not so.

I f  I  disregard the other forms of charter-party 
and simply had to apply my mind to this form of 
charter party, I  should have no difficulty in 
coming to the conclusion that under a form of 
charter-party which says: “ Commission at 21 
per cent, is due on shipment of the cargo,” that 
refers and can only refer to commission on the 
freight which is payable. I t  is true i t  is not 
ascertainable until the vessel is discharged, but 
it is more or less ascertainable when the cargo is 
in fact shipped ; and I  have come to the con
clusion that the fact that other forms of charter- 
party do, when they mean that commission is to 
be paid not only on the freight, but also on the 
demurrage, not only say so, but say so in  express 
terms, so far from that being an argument in 
favour of M r. Leek’s contention, is an argument 
the other way.

In  my judgment the plaintiffs are right; a n d  
i f  brokerage is to be paid on more than the
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freight— that is to say, on dead freight and on 
demurrage— either it  w ill have to be proved that 
the custom has become sufficiently universal for 
me to take judicial notice of, or i t  will have to 
turn on the construction of the particular charter- 
party. I  think the plaintiffs are right in this 
case, and my judgment must be for them for the 
amount claimed with costs.

The defendants appealed.
Leek, K .C . and R. A. Wright, K.O. for the defen

dants.— The defendants were not the brokers, 
whose interest ceases as soon as the charter is 
effected, but were the charterers, and commission 
is payable by the shipowners on all sums which 
they receive under the charter-party, which 
include demurrage at the port of discharge. I t  
is a usual form in a charter-party to provide that 
commission is payable on freight, dead freight, 
and demurrage, and the claim as to commission 
in this case is general in its terms and means 
commission on freight and demurrage. [They 
referred to H il l  v. Kitching, 3 C. B. 299.]

MacKinnon, KG. and W. N , Raeburn, for the 
plaintiffs, were not called upon.

Nov. 6.— P ic k f o r d , L .J .— I  think this appeal 
must be dismissed. I t  entirely turns upon the 
construction of a few words in a charter, and 
Bailhache, J. has expressed so clearly the opinion 
that I  have formed upon the meaning of the 
words that I  see no use in my repeating his judg
ment. I  merely add that I  accept and adopt for 

judgment in this matter the last paragraph of 
Bailhache, J .’s judgment, and I  do not think there 
js any use in my occupying time in  repeating it. 
The appeal will be dismissed with costs.

B a n k e s , L .J .— I  quite agree. I t  seems to me 
the view taken by the learned judge was quite 
Bght. As I  understand it, his view is that where 
you find in a charter a clause providing for 
Payment of commission, without any special words 
either extending it  or lim iting it  in any way, the 
inference, in the absence of any evidence of 
custom, is that the commission is payable on 
sums which become payable on the performance 
of the contract and not on any extra sums which 
become payable as compensation for non-perform
ance of the contract. I f  that is the view of the 
learned judge, as I  understand it  to be, I  quite 
agree with him.

Sa r g a n t , J.— I  am of the same opinion.
I Appeal dismissed.
| Solicitors : for the plaintiffs, W illiam  A. Crump 

and S on ; for the defendants, Botterell and 
Roche.

Sutoiriai Committee of tije prtbg Council,
Oct. 23, 25, and Dec. 13, 1917.

(P rese n t: The R ight Hons. Lords P a r k e r  of 
W  ADDINGTON, SUMNER, WRENBURY, S ir
Sa m u e l  E v a n s , and S ir A r t h u r  Ch a n n e l l  ) 

T h e  L tlT zow , (a)

ON APPEAL FBOM THE PRIZE CQUKT, EGYPT.
Prize Court— Cargo— Commercial domicil —Branch 

business in enemy country—Purchase for branch 
in  allied country—National character.

The appellants were an American company with 
branches at Hamburg and in Japan. The Ham
burg branch, on instructions from the Japanese 
branch, bought for them aniline dyes from named 
German manufacturers. The dyes were paid for 
by a draft upon the Japanese branch, which was 
negotiated with bankers upon the security of the 
bills of lading by the Hamburg house. The 
goods were shipped on the 13 th July  1914 from 
Hamburg to Japan by the German steamer L. 
The vessel 'was captured at sea on ihebth Oct. 1914, 
and the goods were condemned by the Prize Court 
at Alexandria.

Held, that, as the goods were not the “ concerns ” of the 
appellants’ German branch, they were not liable to 
confiscation on the assumption that they were 
enemy property.

A p p e a l  against a decree (dated the 11th Aug. 
1916) of H is Britannic Majesty’s Prize Court in 
Egypt.

The appellants were the American Trading  
Company, a company registered in the United  
States, with branches at Hamburg and Yoko
hama. The Japanese branch had instructed the  
Hamburg branch to purchase aniline dyes for 
them, and the order was executed and the goods 
shipped out to Japan by the German steamer 
the Lutzow. W hile  on the voyage war was 
declared, and the Lulzow was seized as prize. 
The judge (Cator, J.) sitting in prize at A lex
andria condemned the dyes as enemy property.

O. B. Dunlop and Stenham for the appellants.
Sir Gordon Hewart (S.-G.) and A. T . Garter for 

the respondent.
The facts and cases referred to sufficiently 

appear from the considered judgment of their 
Lordships, which was delivered by 

Sir A b t h u b  Ch a n n e l l  —This is an appeal 
against a decree dated the 11th Aug. 1916 of H is  
Britannic Majesty’s Prize Court in Egypt, reject
ing the claim of the appellants to certain goods 
seized as prize on board the German steamship 
LiXtzow. and pronouncing that the goods belonged 
at the time of seizure to a house of business in  
an enemy country, and as such were liable to 
confiscation, and condemning the same as good 
and lawful prize.

The American Trading Company, which 
claimed the goods as owner, is an American com
pany registered in the State of Maine, in the 
United States of America. The head office of the 
company is in New York. Its  head and direction 
is there, and its shares are held by subjects of 
the United States, except a few held by British  
subjects. I t  has branch offices in other conntries. 
These branches are not incorporated separately,

(«0 Reported by W. E. Retd, Eaq., B»rrieter-»t-L*w.
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and are in no way separate firms or entities. 
They are merely places where the bnsiness of the 
company is carried on by employees of the com
pany. The branches kept, of course, separate 
accounts of the transactions of the branch, and 
they seem also to have kept some account or 
estimate of the profits made, or conventionally 
assumed to have been made, by the work of the 
branch. This was mere book-keeping, for all 
profits earned anywhere were for account of the 
company, and all property was the property of 
the company. Such accounts of profits are usual 
and almost necessary in such cases. The head 
office requires to know how the branches are 
doing to guide them as to continuing and develop
ing or discontinuing the branches, and very 
commonly, and possibly in the present case, the 
managers of the branches are remunerated by a 
percentage on the profits of the branch. The 
company had and have a branch at Yokohama, 
and before the war had one at Hamburg. On 
the outbreak of the war something was done in 
the direction of discontinuing the business at 
Hamburg, and one of the questions in  the court 
below and on the appeal is as to the effect of 
what was so done. The learned judge below has 
held on the facts proved before him that the 
appellants had not acted with reasonable prompti
tude in winding-up their business at Hamburg, 
which they professed to be doing, and that they 
must be considered to have been after the com
mencement of the war and at the date of the 
seizure of the goods and down to the time of his 
judgment continuing to have a house of business 
and to trade in Germany.

This finding, if  i t  stands, brings the appellant 
company within a rule of international la w : 
that, although it  is a neutral company, i t  is liable 
to be treated as an enemy for some purposes, and 
that some, although of course not all, of its 
property may be treated as enemy property. 
When the present appeal was argued there was 
pending before the Board the appeal in The Anglo- 
Mexican (ante, p. 260; (1918) A . C. 422), which 
appeared to involve some questions arising on 
that rule, and their Lordships have reserved 
judgment in this case until that case was dis
posed of. T hat judgment has just been delivered, 
and various points on the rule in question have 
been dealt with. The principal question on this 
appeal is, however, one which in that case was 
abandoned, viz., whether the goods of the appel
lants seized on the Liitzow come within the 
category of goods which are liable to be con
demned as enemy property by reason of the 
appellants having so continued to carry on busi
ness in Germany. In  the oases which establish 
the rule, the property liable to be treated as 
enemy property is described in words which vary 
somewhat, and which are often rather vague.

In  The Portland  (3 Oh. Bob., 41) Lord Stowell 
speaks of “ the property of a merchant embarked 
in that trade,” meaning the trade in  the enemy 
cquntry, and further down in the judgment, at 
p. 44, says:— “ I  know of no case nor of any 
principle that could support such a position 
as th is : that a man having a house of trade 
in  the enemy’s country as well as in a neutral 
country should be considered in his whole con
cerns as an enemy merchant, as well in those 
which respeoted solely his neutral house as in  
those which belonged to his belligerent domicil.”

[P e iy . Go.

Again, in The Jonge Klassina (5 Ch, Bob., 297): 
“ A  man may have mercantile concerns in two 
countries, and i f  he acts as a merchant of both, 
he must be liable to be considered as a subject of 
both with respect to transactions originating 
respectively in those countries.”

In  The Venus (8 Cranch, 252) there occur in 
the judgment of the majority the expressions “ so 
much of the property concerned in the trade of 
the enemy as is connected with his residence,” 
and again, “ as to property engagedf in the com
merce of the enemy ” ; and Marshall, 0 . J., at the 
commencement of his dissenting judgment in 
that case, Bays that he concurred in so much of 
the judgment of the majority “ as attaches a 
hostile character to the property of an American 
citizen continuing, after the declaration of war, to 
reside and trade in the country of the enemy.” 
Becently, Sir Samuel Evans, in  The Manningtry
(1916) P . 329), says “ if  a person be a partner in  
a house of trade in an enemy country, he is, as to 
the ooncerns and trade of that house,” to be 
deemed an enemy, for which he refers to P ra tt’s 
edition of “ Story,” p. 60, where that expression 
is to be found. Wheaton (Dana’s edition, p. 33) 
states the proposition thus: “ The property of a 
house of business established in the enemy 
country is considered liable to capture and con
demnation as prize.” H a ll, in his Treatise on 
International Law, following, apparently, The 
Jonge Klassina (sup.), states the proposition as to 
a trader in two countries that he must be regarded 
as a belligerent or a neutral, according to the 
country in which a particular transaction has 
originated.

In  order to see whether the goods seized on the 
Liitzow, and which were beyond doubt the property 
of the appellant company, were the concerns of 
the branch business of the appellants at H am 
burg as to be liable, upon the assumption that 
the business of that branch was continued after 
the war began, to be condemned as enemy 
property, it  is necessary to see what is to be 
found in the record as to the actual dealings with 
those goods.

They consisted of a large number of packages 
containing aniline dyes made in Garmany. The 
Japanese branch sent directions from time to time 
to the Hamburg branch telling them to order 
these goods from named German manufacturers, 
the Chemikalien-Werk Griesheim Lim ited Com
pany, Griesheim. Specimens of the various 
documents— that is, the so-called orders given by 
the Japan branch, the confirmations of those 
orders by the Hamburg house, the invoices by the 
Ghemikalien-Werk to the Hamburg house, the 
invoices by the Hamburg house to the Japanese 
house, and the bills of lading are in the record, 
pp. 27 to 38. As the documents selected to be 
copied are specimens only, the exact dates of each 
of the orders do not appear, but they seem to 
have been sent off by Japan in Nov. and Dec. 
1913 ; they were confirmed by Hamburg in due 
course, and the orders were given to the Chemi
kalien-W erk, who apparently executed the orders 
by about June 1914,»and the goods were shipped 
on the Liitzow  by the 13th July 1914, the date of 
the bills of lading. The so-called' orders were 
in a form in  which they might have been if  the 
branches were separate and independent firms or 
companies carrying on separate trading but doing 
business together on jo in t account according to a
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course of business established between them— in 
fact, of course, they operated merely as directions 
by one employee of the company to another as to 
work to be done for their common employers. 
They directed that the goods should be “ invoiced 
at cost for division of profits according to new 
rules,” and stated that “ financing was required 
for months ” [sic in  the specimen in the 
record], and that the drafts by Hamburg on 
Japan were to be arranged accordingly. The 
“ new rules” referred to are not copied in the 
reoord or explained by any evidence. They doubt
less were rules ,of the company providing for the 
mode of making out the estimate of the profits 
of each branch in cases where business was done 
partly by one branch and partly by another. I t  
is not quite easy to Bee from the documents copied 
on the record how much is the original document 
and how much a note subsequently made on it, 
nor is i t  easy to trace the sums paid, as the docu
ments copied are specimens only, but i t  seems 
that the Chemikalien-Werk were paid on the 
27th July 1914 for the goods shipped on the 13th 
July 1914 by money raised by negotiating with the 
Hong Kong and Shanghai Banking Corporation 
a draft dated the 27th July 1914, drawn by the 
appellants’ Hamburg branch on their branch in  
Japan, payable to the order of the bank at four 
months’ sight. This was done under a letter of 
credit obtained either by the Japanese branch or 
by the head office of the appellants; and as 
security to the bank for the acceptance and pay
ment by the Japanese house of this draft the 
bills of lading, dated the 13th J uly, were indorsed 
to and handed to the bank. As this was all in 
time of peace, there is no question here of any 
trading with an enemy in respect of these goods, 
nor is i t  possible to say that the goods were in 
any way tainted. I t  is only as enemy property at 
the date of the capture that they can be con
demned, if  at all.

The draft and the bills of lading arrived in 
Japan in  September, and on the 28th Sept, the 
draft was accepted. On either the 6th or the 
8th Oct. (the dates of the indorsements as copied 
in the reoord are not quite clear) the bank handed 
to the appellants’ Japanese branch the bills of 
lading, indorsing them to their order, in exchange 
for a letter of trust agreeing to hold the bills of 
lading and the goods if  received, and their 
proceeds if  sold, in  trust for the bank, until the 
acceptance was met. A t  some time or other this 
letter of trust was cancelled, but i t  seems quite 
clear that on the 15th Oct., when the Lutzow was 
captured, the bills of lading, duly indorsed, were 
in Yokohama in the actual custody of the 
bank and at the disposal of the appel
lants’ branch there subject only to the 
bank’s lien, or else they were in the 
actual possession of the branch on the terms of 
the letter of trust. I t  has not been suggested 
and could not be maintained that the acceptance 
of the draft drawn on the Japanese branch by 
the Hamburg branch although after the war 
began could be a dealing with the enemy by an 
ally of Great B rita in  which would justify the 
condemnation of the goods. I t  was obviously 
a dealing only with the bank who were the holders 
both of the draft and of the bills of lading, and, 
moreover, the transaction was done in pursuance 
° f  engagements entered into bona fide before the 
war.

On the outbreak of war the appellants were 
entitled to save themselves from being treated by 
Great B rita in  and her allies as an enemy in 
respect of their German branch by promptly 
ceasing to carry on trade in Germany, and if for 
the purpose of doing so they removed from  
Germany by sea any property they then had in 
Germany it  would during its transit for that 
purpose be free from seizure and condemnation 
as enemy property. They had, of course, similar 
rights as to'their Japanese branch if  they had 
been afraid of being treated by Germany as an 
enemy in respect of that, but this risk they seem 
to have disregarded.

The executive committee of the appellants did, 
on the 25th Aug., resolve to close the Hamburg 
office, “ as soon as i t  can be done without serious 
loss on the company through liquidation of stocks 
on hand, &c.” They acted on this resolution so 
far as not to do any new business except in one 
small transaction said to have been done by the 
manager by inadvertence and in contravention of 
orders of his superiors. They proceeded, however, 
very slowly in  the liquidation of their affairs, being 
apparently afraid of the serious loss they had 
contemplated as possible. They seem to have 
removed nothing from the country. They did 
materially reduce their stock, but at the date of 
the seizure of the goods in question, and at the 
time (the 11th Aug. 1816) when the judge of the 
court delivered his final judgment in this case, 
after having adjourned it  for further evidence of 
what the company were doing, and having got 
that further evidence they were, in  the opinion of 
the learned judge, still carrying on trade in 
Germany to some extent. That being a finding 
of fact, their Lordships would not, even although 
the same materials are before them as were before 
the learned judge, interfere with i t  unless i t  were 
in their opinion clearly wrong. On the whole 
their Lordships are inolined to the opinion that 
the view of the learned judge below on this point 
was right, but having regard to their opinion on 
another point of this case, i t  is not necessary to 
decide this. This judgment is based on the 
assumption that the judge was right in his view 
that the appellants had not so acted as to free 
themselves from the imputation of continuing to 
trade in Germany after the declaration of war. 
Does that make the goods on the Lützow 
goods which the appellants must be considered 
to own as Germans and not as neutrals ? The 
goods were, of course, not the property and never 
had been the property of the Hamburg branch as 
such ; in fact, and, even if  that branch had been a 
separate firm or entity, i t  is by no means clear 
that these goods, bought as they were on directions 
coming from Japan, which in that case would 
have been properly called orders to buy for Japan, 
would ever have been the property of that firm at 
Hamburg. The directions they received were 
specific, both as to the goods to be bought, and 
as to the firm from which they were to be bought. 
They might have been merely agents to buy, and 
the property might have vested not in them but 
in their principals. The adventure was the selling 
in Japan of goods to be obtained from Germany, 
for which the Japanese agents of the appellants 
had either found purchasers or had ascertained 
that there was a market. The first origin of the 
matter was in Japan. The agents of the appel
lants who carried on trade for the appellants in
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Hamburg under the name of a branch were 
certainly the persons who arranged the terms of 
purchase from the Chem ita lien -W erk, and it  was 
by their act that the property in the goods became 
vested m  the appellants, but they had nothing 
turther to do with the matter. They arranged 
as agents the details of the finance, but advanced 
no money, acting under a letter of credit not 
obtained by .them ; and before the war broke out 
they had parted with all control over the goods. 
They had indorsed the bills of lading and handed 
.hem over, not indeed with the intention of 
passing their property in the goods, for they never 
had any property, but with the intention of 
putting a final end to their part of the transaction, 
subject only to some book-keeping credit in their 
favour of a share of profits in cônsideration of the 
work tbey had done.

I t  has been suggested that a test whether these 
goods were “ concerns ” of the German branch 
would be whether they would be assets of the 
branch if  i t  had become bankrupt at the date of 
the seizure. B ut on the facts the goods could 
not have been assets. There might have been a 
claim possibly for soma share of profit out of the 
transaction, but the trustee in such a bankruptcy 
would not get the general property in the goods, 
which is the only thing seizable in prize : (see The 
Odessa, 114 L. T . Rep. 10: (1916) 1 A . C. 145).

I f  on the 15th Oct. the Germans had seized 
these goods and claimed to have them condemned 
as prize as being the property of persons liable 
to be treated as Japanese enemies they would 
seem to nave had a stronger case than the British  
captors have. The fact that the goods were on 
a German ship undoubtedly raises a presumption 
against the claimants, but the claimants have 
clearly shown that the real and true ownership of 
these goods was neutral. In  their Lordships’ 
opinion the dealings with the goods seized on the 
Lutzow by the appellants and their branches were 
bond fide from the beginning to the end, and the 
only British complaint against them is want of 
promptness in closing their trade in Germany. The 
rule as to concerns of a foreign trade is somewhat 
vague but a careful examination of the dealings 
with these particular goods does not seem to bring 
them within the fa ir meaning of the expressions 
used or vo make the ownership of them liable to 
be treated as German by reason of the appellants 
continuing some trade in Germany after the war 
had begun. I f  any nationality other than its own 
were to be attributed to the appellant company as 
owner of these goods it  would be a Japanese 
nationality rather than a German. They were 
more the concerns of the Japanese than of the 
German branch, and the transaction had really 
originated in Japan, although the title  to the 
goods had originated in Germany. On the view 
their Lordships take of the facts, it  is unnecessary 
on this appeal to express any opinion on any other 
question. Their Lordships will therefore humbly 
advise H ,s Majesty that the appeal should be 
allowed with costs of the appeal. I t  is not a case 
tor damages or costs in the court below.

Solicitor for the appellants, O. L . Lepper.
Solicitor for the respondent, Treasury Solicitor.

[ P r i v , G o .

Nov. 8, 9, and Dec. 17, 1917.

(Present: The R ight Hons. Lords P a r k e r  of 
\V AD DING TON, SUMNER, and W r ENBURY.)

T h e  H i i .l e r o d . (<*)
ON APPEAL FROM THE PRIZE COURT, ENGLAND.
Prize Court— Neutral ship— Contraband cargo—  

Neutral port of delivery—Inference of enemy 
destination—Condemnation of ship.

A neutral ship fu lly  loaded with a contraband cargo 
had papers which purported to show that the carao 
belonged to a neutral subject and was destined for 
a neutral country. While at sea the vessel was 
stopped and ordered to proceed to an English port, 
where the ship and cargo were seized.

The President condemned both cargo and ship. He 
found upon the facts that the cargo did not belong 
to the claimant, but had been acquired and shipped 
.for Germany. And he condemned the ship upon 
two grounds— (1) that, as the contraband goods 
exceeded half the entire cargo, the rule la<ddown 
m  Tbe Maracaibo (115 L . T. Rep. 639; (1916) 
P . 284) applied, and the shipowners were to be 
presumed to be parlies to the ulterior destination; 
and (2) because in the absence of explanation by 
the shipowners, the conclusion from the facts was 
clear that they, as reasonable men, knew that this 
business was not the ordinary kind of importation 
and did not need and did not choose to ask ques
tions, as they were themselves directly associated 
with the cargo owner in an attempt to convey the 
cargo to the enemy.

Held, that the decision appealed from was right.
The Hakan (ante, p. 161; 117 L. T . Rev. 619;

(1918) A. G. 148) applied.
Decision of Evans, P. affirmed.

A p p e a l  from a decree of S ir Samuel Evans, P. 
(dated the 22nd Aug. 1916), pronouncing that a 
cargo of about 730,000 gallons of oil, ex the 
steamship Hillerod, was absolutely contraband, 
with an enemy destination and belonged to enemy 
owners, and that the Hillerod  and cargo were 
subject to confiscation, and condemning the ship 
and the proceeds of the sale of the cargo as good 
and lawful prize.
_  appeal as to the ship was brought by 
Brix-Hansen and Co., a firm consisting of two 
partners, both Danish subjects, who carry on 
business as shipowners and shipbrokers at Copen
hagen, and at to the cargo by J. Westerberg.

The question on appeal was whether the 
evidence justified the inference drawn by the 
learned president that the cargo was absolutely 
contraband, with an enemy destination, and 
belonged to enemy owners, and if  so, whether 
the ship was subject to confiscation and ought to 
have been condemned.

The Hillerod was bound from Philadelphia to 
irondhjem  and Gothenberg with a cargo of 
lubricating oil. She was stopped at sea and 
ordered to proceed to K irkw all, where, on the 
io ta  _Aov. 1915, the ship and cargo were seized. 
Lubricating oil was declared to be absolute 
contraband on the 11th March, 1915.

The cargo was claimed by J. Westerberg, a 
Swede by birth, naturalised in the United States, 

time in question consular agent 
at M ai m o, in Sweden. H is name appeared upon

( a )  Reported by W. E. R e id , Esq., Barrister-at-L»w. i
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the bills of lading as a consignee, and in the 
charter - party produced by the master (the 
genuineness of which was doubted by the British  
authorities when the vessel was searched at 
Kirkw all) he appeared as the charterer.

L . C. Thomas for the appellant Westerberg.
S ir E rie  Richards, K .C . and C. R . Dunlop tor 

the appellants Brix-Hansen and Co.
S ir Frederick Smith  (A.-G.)and D . Stephens for 

the respondent, the Procurator-General.
The considered judgment of their Lordships 

was delivered by
Lord S u m n e r .— Ou the 4th Nov. 1915 the 

Danish steamship Hillerod, bound from Phila
delphia to Trondhjem and Gothenburg with a 
cargo of lubricating oil, was stopped in latitude 
58,degrees 28 minutes N . and longitude 17 degrees 
4 minutes W . by H .M .S . Teutonic, and was Bent 
into K irkw all. U ltim ately both ship and cargo 
were condemned in  prize by the learned Presi
dent, from whose judgment the present appeals 
are brought by M r. Joseph Westerberg, of 
Malmo, claiming the cargo, and Messrs. Brix- 
Hansen and Co., of Copenhagen, claiming the 
ship herself. The ship is now represented by a 
bond for 47,5001. In  Aug. 1915 Messrs. Brix- 
Hansen and Co. resold her, about five weeks after 
they bought her, to Dampskibsselskabet Atlanter- 
havet A/S, of Copenhagen, and they in turn resold 
her in about two months to Messrs. Finn Friis  
and C. O. Lund, of Drammen, who gave the bond. 
H er price at the end of June 1915 was 30,7501.

The Hillerod  was a steamer of 2942 tons gross 
and 1913 net, twenty-three years old, built at W est 
Hartlepool, and recently Greek-owned. In  addi
tion to documents relating to the ship, there were 
found on board of her, when she was detained, a 
charter-party, captain’s copies of two bills of 
lading, a manifest, and a certificate by the con
signee of the cargo that it  was purchased for con
sumption in Norway and Sweden and would not be 
re-exported direotly or indirectly from Norway or 
Sweden. Lubricating oil was then an article of 
industriil consumption in both Norway and 
Sweden, but there was no lack of lubricants there. 
On the other hand, the shortage in Germany was 
very acute, particularly in the case of such oil as 
the Hillerod  carried. Since the outbreak of the 
war its price in Germany had multiplied between 
seven and eight times. There can be no doubt 
that large quantities of lubricating oil, imported 
into Norway and Sweden, were being re-exported 
to Germany, or that the traffic, when successful, 
was lucrative and worth some risk to all con
cerned. In  both billB of lading M r. Joseph 
Westerberg was named as the consignee; one 
provided for the delivery of 1000 barrels, contain
ing 49,615 gallons of refined lubricating petro
leum, at Trondhjem, and the other for the 
delivery of 13,665 barrels, containing 680,504 
gallons, at Gothenburg, in each case against 
payment of freight “ on discharge in accordance 
With charter-party.” The charter-party (which is 
not fully set out in the record) was in English, 
and was made between M r. Westerberg and the 
Lampskibsselskabet Sjolland, of Copenhagen, for 
whem, apparently, Messrs. Brix-HanBen and Co. 
act, and in whose name the bill of sale was taken. 
I t  provided, rather ungrammatically, that the 
BiUerod, or substitute, now lying at Liverpool,

after having completed a voyage from England  
to Sweden and Denmark and return to England, 
should “ proceed to one charterer’s option, two 
loading ports between Boston and Philadelphia,” 
and there load a fu ll cargo of oil in barrels and 
proceed to Drontheim and thereafter to Gothen
burg for discharge. The charterer had the option 
of cancelling the charter if  the ship was not ready 
to load on or before the 1st Oct. The cargo was 
to be taken from alongside the steamer at the 
ports of discharge at merchant’s risk and expense. 
The ship was to be consigned to the charterer’s 
agents at the ports of discharge, and they were to 
pay the costs of discharging, pilotage, and all port 
charges, and to provide an agent for Custom House 
business at their expense. Lay days at port of 
discharge were to commence on the day following 
receipt by charterer’s agents of captain’s written  
notice of readiness, discharging in fifteen running  
days, Sundays and holidays excepted. I f  the cargo 
was not discharged within the stipulated time, the 
charterer was to pay demurrage at the rate of 100Z. 
per running day. Bills of lading were to be “ issued 
to name of consignees” (though no consignee 
was named in the charter), and were not to be 
made out to order. The master was to have a 
lien on the cargo for all freight and demurrage. 
The charterer was to undertake to provide and 
forward certificate, duly legalised, from receivers 
of the cargo, that no transhipment of the cargo 
will take place. Finally, the provision as to 
freight, which was inserted after the description 
of the voyage and the stipulation for delivery 
of the cargo as customary, ran as follows: “ In  
consideration whereof, the vessel shall be paid 
freight as follows: lump sum, 300,000 kroner, 
Danish currency ’’ ; and there was a clause pro
viding for cesser of the charterer’s liability  
when the cargo was shipped.

Both M r. Westerberg and Messrs. Brix-Hansen  
and Go. filed affidavits, the former in answer to 
interrogatories. Both disclosed a certain number 
of documents. Their admissions are remarkable, 
but their Lordships are inclined to think that 
their omissions are more remarkable still.

M r. Westerberg was by birth a Swede. A t the 
age of twenty-seven he became a citizen of the 
United States of America and resided at Chicago, 
Illinois, “ engaged in the practice of the law,” till, 
at the age of fifty-two, he was appointed American 
consular agent at Malmo, in Sweden, where he 
entered upon his duties in Dec. 1913. The duties 
of this office not apparently occupying the whole 
of his time, be proposed to carry on business also 
as an importer of American gbods, but down to 
June 1915 he had not entered into any actual 
transactions either in petroleum or in  anything 
else. In  June 1915 Consul Westerberg conceived 
the idea of importing American petroleum into 
Scandinavia. H e did not do things by halves. 
His first venture was to be a whole shipload, and 
i t  involved over 40.000Z. W ith  Buch spirit did he

Elunge into i t  that he chartered the ship before 
e had so much as begun to negotiate for a cargo. 
N or did he go about the matter by the somewhat 

tedious processes of mercantile correspondence, 
H e sent an agent to America to buy the oil and 
he found the ship and negotiated the charter in  
his own person. There was a M r. H . C. Hansen, 
who lived at an hotel in Stockholm, the Hotel 
Terminus, and Consul Westerberg gave this 
gentleman by word of mouth fu ll power and
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authority to act for him. They seem to have 
had entire trust in one another, for M r. Hansen 
received no written instructions or credentials, 
and for his part was content to engage himself 
in  extensive transactions in the United States 
in  fu ll reliance on the consul’s mere word. 
M r. Hansen departed for New Y ork in the latter 
part of June.

The firm of shipbrokers with whom M r. 
Westerberg dealt were Messrs. Brix-Hansen 
and Co., of Copenhagen. I t  is suggested that 
there was some relationship or connection between 
M r. H . C. Hansen and M r. Brix-Hansen, but their 
Lordships attach no importance to this. They 
might have been brothers and yet not have been 
friends,  ̂nor does their common patronymic 
necessarily indicate that they were even com
patriots. Here too the consul eschewed corre
spondence and carried on his negotiations 
verbally, i t  would seem in Copenhagen, t ill the 
22nd June. Presumably the American consulate 
at Malmo was not busy at the time. M r. 
Westerberg swears that the charter was signed 
on the 22nd June. M r. Stannow, a partner in 
Messrs. Brix-Hansen and Co.’s firm, gives the 
date as on or about the 22nd June. The document 
itself bears date the 22nd June, but from the 
other documents it  is plain that the true date 
cannot be earlier than the 24th June. On the 
22nd June Messrs. Brix-Hansen and Co. wrote 
from Copenhagen to M r. Westerberg at Malmo,
“ Hereby we beg to confirm the fixture of steam
ship Hillerod , setting out the essential terms, 
and adding,  ̂“ we shall to-morrow send you 
charter.’ This letter is acknowledged by Consul 
Westerberg, from Malmo, on the following day. 
The letter in which the charter was sent is not 
forthcoming, and indeed M r. Westerberg’s case 
is that the charter was signed by both parties at 
Copenhagen. Assuming this to be so, a curious 
incident then took place.

According to the “ fix in g ” letter of the 
22nd June freight was “ payable when the 
steamer is ready to lead,” which could not be 
for another three months or so. M r. Westerberg 
swears that on the 24th June he paid to Messrs. 
Brix- Hansen and Co. 300,000 kroner in cash for 
the freight of the Hillerod, and he produces their 
receipt, in which they undertake to pay 5 per cent, 
interest on the money “ till the ship is cleared on 
the loading place,” and declare that they are 
depositing at the same time as security the 
Hillerod’s insurance policy. The document seems 
to imply a promise to repay the money in some 
event, but what that event may be is not stated.

No explanation of this transaction was vouch
safed by anybody. Consul Westerberg had the 
letter of the 23rd, which postponed his obligation 
to make1 payment of the freight until the ship 
should be ready to load; nevertheless, without 
any request, so far as the evidence shows, and 
without any advantage to himself, except 5 per 
cent, interest, he anticipated his obligation and 
paid over 16,500/. in cash. There is neither 
document nor affidavit to explain how he came to 
have this sum available. H e may have had the 
money by h im ; he may have realised investments.
I t  may have represented those savings of his 
active years, with which he had proposed to 
support the evening of his days in  the land of his 
birth and in the service of the land of his 
adoption. On the other hand, the money may

have been furnished by some third party, whose 
interest in the venture was more active than his 
own. M r. Westerberg’s evidence inevitably raises 
the question and deliberately leaves i t  un
answered.

Here ends the consul’s active participation in 
the matter, but the transactions, which took 
place in the United States, as i t  is alleged, 
on his behalf, are equally puzzling. M r. H . C. 
Hansen bought the oil from the Pure O il Com
pany of Philadelphia about the 29th July. The 
terms were net cash, not bills, against documents. 
The invoices were made out to M r. Westerberg 
as seller, and are dated the 16 th Oct. The 
amount was over 117,000 dollars, say 23,0001. 
The bills of lading were dated the 19th Oct. 
According to Consul Westerberg, " upon the 
presentation of the shipping documents of the 
oil by the Pure O il Company, Philadelphia, to 
my bankers at New York, Kuhn Loeb and Co., 
the payment was made by them.” Presumably 
this means that Kuhn Loeb and Co. did so on 
instructions received from M r. Hansen, for M r. 
Westerberg did not write to them, and that they 
paid the amount of the invoices, 117,783 dollars, 
and of the insurance broker’s premium account, 
9o62 dollars, on behalf of M r. Westerberg, against 
the two bills of lading and the certificates of 
insurance for 220,000 dollars, so valued, which are 
produced. No bill was drawn on M r. Westerberg. 
No statement of account was rendered to him. 
In  what sense Kuhn Lo9b and Co. were his 
bankers is not stated, but they must have paid 
over 25,0001, on his behalf on the mere oral 
instructions of M r. Hansen, who had no signed 
authority from him, and then have sent him the 
bills of lading and insurance certificates without 
receiving any repayment from him so far as any 
statement of his or any document shows. O f course, 
it  is possible that as a capitalist M r. Westerberg 
may have kept a credit balance in New Y ork of 
tens of thousands of pounds, but one does not see 
why he should be so reserved about it. The 
circumstance would be an honourable one A t  
any rate, whether Kuhn Loeb and Co. were the 
consul s bankers or not, they were a firm much 
concerned in financing and facilitating trade with 
Germany, and have two partners who are asso- 
ciated with a hous© in Hamburg. When or why 
they sent the bills of lading to M r. Westerberg 
he does not say, nor does he produce any covering 
letter from them ; it  may only have been after 
the capture of the Hillerod was known, and for 
the purposes of the proceedings in prize. I f  it  
was before,»then he did nothing with them 
t ill afterwards.

A t  some date in October, which is not given, 
and may have been before the oil was paid for, 
M r Hansen returned to Sweden, and then for the 
first time Consul Westerberg was told of that 
purchase of oil for the sake of which he had 
hired the Hillerod  and paid his 16,500/. M r. 
Hansen was not given to writing letters any more 
than Consul Westerberg. H e rendered his account 
by word of month, and handed over the letter of 
July, embodying his contract with the Pure O il 
Company, to M r. Westerberg in person. M r. 
Westerberg was not inquisitive. He did not get 
any document from M r. Hansen showing how the 
cargo was insured or what the premiums amounted 
i unconcerned was the consul that in Jan.
1916 he could not say from memory whether war
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risk was effected on the cargo. This, too, is 
odd, for when he dispatched his emissary he told 
him to insure it  in America, and the certificate of 
insurance had by this time passed through his 
hands, and the oil itself was in jeopardy of being 
lost by capture and condemnation. I f  he had 
taken enough interest in this, his first, venture 
to ask M r. Hansen about the insurance, he might 
have learnt how it  came about that, as early as 
the latter part of August, insurance brokers in 
New York were asking authority from the 
Mannheimer Yersicherungs - Gesellschaft, of 
Mannheim, by a wireless message which was 
intercepted, to cover lubricating oil per the 
Billerod  to Gothenburg, F .P .A ., including war 
risk up to 350,000 dollars, and why they got that 
authority through the Mannheim Company’s 
agent in Christiania. Furthermore, on the 21st 
Oct. (misprinted “ 1 0 th ” in the record, p. 76) 
“ Egberts,” of New York, sent a wireless message 
to Warburg, of Hamburg, saying, in reference to 
a certain letter and number: “ Representative 
S?one, steamer is ready to sail, but we refused 
Paying as policies do not cover risk. . .
Shipper insists on prompt payment under con
firmation given by us as authorised by you ” ; 
and another message, intercepted on the 25th 
Oct. from “ Lamsvelt,” New York, to W arburg, 
of Hamburg, referred to the same letter and 
said : “ Have paid 118,000 dollars for merchandise, 
9000 dollars for insurance.” Now “ Egberts ” 
and “ Lam svelt” are stated, on evidence which 
the learned President accepted, to be aliases for 
Kuhn Loeb and Co. On the 21at Oct. the 
Billerod  was ready to sail and M r. Hansen 
Probably had gone, since he was in Sweden before 
the end of the month. O f the 220,000 dollars 
insurance on the Hillerod’s cargo only 120,000 
dollars covered war risk. The Pure Oil Company 
hachno discoverable means of getting paid unless 
a banker’s confirmation had been given, and was 
not likely to have shipped any oil until i t  was 
Siven, or to waive prompt payment when they 
had shipped i t ;  and, finally. Kuhn Loeb and 
“,°. did, according to M r. Westerberg, pay for 
him 117,783 dollars for the oil and 9562 dollars 
i ° r  the insurances. I f  he bad ever troubled to 
®sk his bankers, Kuhn Loeb and Co., anything 
about his own business he might have ascertained 
whether these messages related to the Billerod 
ivithout naming her, or whether the appearance 
° f  some connection is due to a mere coincidence.

Though M r. Westerberg’s iB reticent, i t  is fair 
to assume that he asked M r. Hansen something 
about the Rillerod’s probable Bailing date, and if  
s°> he would have learnt enough to perceive that 
®he might be at Trondhjem about the middle of 
November. In  fact, when stopped on the 4th 
Nov,, she was apparently about 900 miles off, 

not until after the 7th Nov., when she reached 
Kirkwall, could the consul have had reason to 
auppose that she would not reach Trondhjem at 
a b Now he had no agents either at Trondhjem  
0r at Gothenburg, and he took no steps to 
appoint any. He had not sold his cargo in 
,, vance, thinking, as he says, that a cargo of 

epot ’’ oil would go off at once, and he had made 
?° arrangements for doing the ship’s business, 
aking delivery overside, or securing wharfage 
r warehouse accommodation, though she might 
rrive almost any day. I f  he exceeded the time 
flowed him by the charter, which began the day 

V o l . X IV . ,  N . S.

after the captain had delivered a notice of readi
ness to discharge, he was liable for heavy demur
rage day by day. Furthermore, either he received 
the bills of lading in good time or he did not. In  
the first event he must have seen that, according 
to them, freight was payable on discharge in 
accordance with the charter-party, yet, according 
to him, he had already paid freight, according to 
the charter-party, in fu ll. In  the second event he 
would not be entitled to delivery unless he pro
duced the bills of lading, and he ran the risk of 
heavy demurrage, through the unaccountable 
delay of his bankers in forwarding them. Never
theless, he remained calm. He took no steps. 
As a lawyer, he would appreciate his contractual 
obligations ; as a merchant, engaged, and pretty 
deeply too, in his first venture, he would be con
cerned about his profits and uneasy about his 
liabilities. I f  the transaction was what he says 
i t  was, why did he not communicate with either 
Messrs. Brix-Hansen and Co. about the form of 
the bills of lading, or with Kuhn Loeb and Co. 
as to their whereabouts P W hy did he take no 
steps to be ready to reoeive his cargo and land 
it?  H is serene composure may have been due 
to a mens eonscia recti, but i t  may also have been 
due to the consciousness that when he had secured 
his charter and dispatched his agent, his part in 
the transaction haa been played.

Two things are throughout characteristic of 
Consul Westerberg’s first appearance as a 
merchant: the first is a notable indisposition to 
commit himself in black and white; and the 
second is an equally notable indifference to all 
but the first stage of his adventure. I f  his traffic 
was what it  professed to be, namely, importation 
into Scaudinavia for Scandinavian consumption, 
the explanation of the first peculiarity may simply 
be a dislike to having his private correspondence 
read by British Government employees, natural 
enough, no doubt, but hardly a sufficient reason 
for complicating a 200 000-dollar transaction. 
O f the second, the explanation must be his 
perfect trust in M r. Hansen, of the Terminus 
Hotel, Stockholm. I t  seems a little  hard that 
M r. Hansen should have requited his confidence 
by not coming forward to clear up a mystery, of 
which no doubt he has the key.

The case of Messrs. Brix-Hansen and Co. 
involves somewhat different considerations. The 
President gave judgment against them on two 
grounds. The first was that as their ship was 
carrying goods, made contraband by the procla
mation of the 11th March 1915, and having an 
ulterior destination in Germany, the shipowners 
must be presumed to be parties to that ulterior 
voyage, since the goods amounted to more than 
half of the cargo. As to this topic the opinion of 
their Lordships hay been recently expressed in 
the case of the steamship Halcan (117 L. T. Rep. 
619 ; (1918) A . C. 148), and it  need not be pursued 
further. The President’s seoond ground was that 
Messrs. Brix-Hansen and Co. were directly con
cerned and associated with M r. Westerberg in  
attempting to carry absolute contraband to the 
enemy, and that the case was one of an attempt 
to mislead the court of a glaring character. The 
evidence for this conclusion must now be 
examined.

Messrs. Brix-Hansen and Co. presented a 
petition to their Lordships for leave to adduce 
further evidence explanatory of some of the

2 C
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matters upon which the learned President had 
animadverted. Their Lordships intimated during 
the hearing that this petition could not be enter
tained. Some observations seem to have been 
made at the hearing by the appellants’ counsel, 
to the effect that the evidence for the Crown raised 
points, for which the appellants were not prepared 
owing to lack of notice, but, whether there was 
any real grievance in this respect or not, no 
adjournment was asked for, as might and should 
have been done if  further evidence was desired. 
The learned judge was struck by the unsatis
factory character of some of Messrs. Brix-Hansen 
and Co.’s evidence, and commented pointedly on 
the omissions. To permit them to make a general 
reply upon his judgment by filing fresh evidence 
on the hearing of the appeal would open the door 
to grave abuses. I t  cannot be doubted that, as 
intelligent men advised by competent English 
solicitors, they must have appreciated the points 
in their case, which would be the better for full 
explanation, and have known that, in the candour 
which they owe to the court, i t  behoved them to 
keep back nothing which was relevant to the issue. 
A  claimant cannot be allowed to say, “ M y conduct 
may in some respects be ambiguous and my 
explanations may be chiefly marked by economy 
of statement, but so long as I  leave matters 
involved in sufficient doubt nothing is proved to 
my detriment, for nothing definite can be proved. 
The court may not be able to make out exactly 
what has happened. I t  is better not to supply 
the clue: ‘ N ot proven ’ will serve my turn.”

Messrs. Brix-Hansen and Co. are, however, 
entitled to say that when it  comes to affecting 
them with knowledge or notice of the ulterior 
destination of the cargo, this must be done upon 
consideration of matters which were before their 
minds. This, then, is the next question.

In  what guise did M r. Westerberg come to 
Messrs. Brix-Hansen and Co. in the first instance, 
and how did he comport himself P H e was not 
known to them as a merchant, for he had had no 
previous mercantile transactions. As a social 
acquaintance or even as a subordinate official of 
the United States of America (with a salary of 
2001. a year) he was hardly a person to whom, in 
the ordinary course of business, they would 
charter a ship at a freight of 16,5001. I t  is 
natural to expect that he came with some 
introduction, but as the evidence both of 
Consul Westerberg and Messrs. Brix-Hansen 
and Co. is silent on the point, i t  is 
natural also to infer that the introduction 
was one which it  would do neither of them any 
good to mention. B y the 23rd June the sub
stance of the transaction had been agreed. No 
difficulty was anticipated in framing the general 
terms of the charter, and the matter might well 
have been conducted by post. Nevertheless, on 
the 24th June M r. Westerberg returned from  
Malmo to Copenhagen. W hat for ? H is purpose 
appears to have been twofold. One was merely 
to obtain an option to discharge at a further port 
or ports for a suitable additional fre ight; the 
other was to undo to his own disadvantage the 
important stipulation relating to the lump-sum 
freight, which, as it  stood, was in his favour.

The result of the consul’s visit on the latter 
point was this. H e paid over, then and there, in 
cash, on the 24th June, 16,5001., which he need 
not have paid t ill the end of September. I f  it

was regarded as a loan, he did not th ink fit to 
ask for any express promise to repay it, or any 
definition of the event in which the money would 
be repayable. I t  is true that he got not only a 
receipt for his money, but also security, but the 
security consisted of the simultaneous deposit of 
“ the ship’s insurance policy,” a policy, therefore, 
under which there might never be any insurable 
interest, since the ship was one which, at that 
time, Messrs. Brix-Hansen and Co. had not even 
contracted to buy. I f  Messrs. Brix-Hansen and 
Co. failed to buy this ship, and exercised their 
right under the charter to tender a substitute, 
this policy would be no security and of no use to 
him ; i f  they bought it, but utilised the ship in 
some other employment, in which the ship took 
no harm, the policy would be a security of no 
va,lue, for there would be no claim upon it. As it  
happened M r. Westerberg’s 16,5001. came in very 
conveniently for Messrs. Brix-Hansen and Co. 
when they bought the ship, afterwards renamed 
the Hillerod, as they did a little  later. The price 
paid was 30,7501. Thus on her first charter their 
new purchase would bring them in 53f per cent, 
of her cost, and their new customer put them in 
funds to that extent three months before any 
freight was payable for the modest consideration 
of 5 per cent, on the amount of it. They, for 
their part, were free to complete her current 
voyage and to take a cargo outwards for their own 
account, and it is difficult to suppose that the 
freight so earned would not exceed the 200Z. for 
which they would be liable as interest, nor is 
there one word in the evidence to show that Mr. 
Westerberg ever got, or even asked for, his 2001. 
at all. I t  must have seemed to Messrs. Brix- 
Hansen and Co. uncommonly good-natured of the 
consul.

W hen Messrs. Brix-Hansen and Co. came to 
draw up the charter, which was to be one of the 
documents carried on board the vessel, i t  was so 
drawn up as to express the real bargain only 
loosely. I t  was dated the 22nd June, and char
tered the Hillerod “ or substitute,” though the 
Hillerod, and nothing but the Hillerod, had been 
the subject of the negotiation. I t  omitted to 
mention that in addition to Trondhjem and 
Gothenburg there were options for other ports, 
of course ports in Sweden, and it  represented 
that the freight was not yet paid, though 
i t  had been paid already. I t  is not necessary 
that the court should be able to see for 
itself precisely how these discrepancies might 
subserve the shipowners’ interests, i f  any ques
tion with captors should arise. I t  is for the ship
owners to explain the matter. They may reason
ably be supposed to have seen, or to have thought 
they saw, something to be gained by these 
departures from accuracy.

W hen Messrs. Brix-Hansen and Co. thought 
that the Hillerod  was nearing the United State8 
they wrote to the captain, under date the 16th 
Sept., inclosing the charter and pointing out that 
her ports of discharge were Trondhjem and 
Gothenburg. They said nothing about the option 
for further ports, of which the captain was appa
rently ignorant. I t  is true that, according tp 
M r. Westerberg, this option was abandoned by 
him four days later; but if  the transaction was 
not a sham, Messrs. Brix-Hansen and Co., on the 
16th Sept., were leaving their captain in  the dark 
as to the charterer’s right to send the vessel to a
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further port and his obligation to pay further 
freight, and were thus preparing for dispute 
Rod. delay. The natural inference is that, at 
any rate the option for additional ports, though 
given by them in writing by a confirmatory 
letter dated the 17th July, was in fact 
fictitious.

I t  is impossible to avoid some misgiving also 
as to the truthfulness of ‘the alleged prepayment 
of freight. The 16,5001. may have been paid not 
as freight, but as a loan to enable the Hillerod 
to be bought a t all. A t  any rate, in their letter 
of instructions to their captain, Messrs. Brix- 
Hansen and Go. told him nothing about this pre
payment of freight, nor did Messrs. F lin t, 
Goering, and Go., of Philadelphia, when they 
Wrote to him on the 15th Sept, that his owners 
had instructed them to look after the outward 
business of his ship, I f  the captain acquainted 
himself with the contents of his charter, as his 
owners’ letter told him to do, he would see that it  
was his business to refuse to sign bills of lading 
unless they reserved at least 300,000 kroner, 
payable on delivery of the cargo, and to exercise 
his lien on the cargo at ports of discharge until 
that sum was paid, a course which should greatly 
have upset the consul. This was in substance 
what he did in America. How, again, did i t  come 
about that Kuhn Loeb and Go. were content 
with hills of lading under which, apparently,
300,000 kronor were payable in Scandinavia ? 
Since no correspondence is forthcoming or 
accounted for, their instructions must have come 
from M r. H . C. Hansen by woi’d of mouth. 
Either M r. Hansen did not know of the prepay
ment or else he forgot to te ll them. Consul 
Wester berg’s imports of oil into Scandinavia, 
strictly for Scandinavian consumption, seem, 
sven for a first essay, to have been loosely con
ducted. I t  is equally difficult to understand why, 
*f their entire chartered freight was prepaid in 
Tune, before the voyage began, Messrs. Brix- 
Hansen and Go. were at the pains and expense 
“°  insure i t  against marine risks for 100,000 
kronor, which is what they certify that they did

a statement signed by them on the 22nd Dec.
1915. Their office seems to -have overlooked or 
to have misunderstood the transaction.
, There were at this time two kinds of importa

tion into Scandinavia, one as well known as the 
°th e r: namely, importation for Scandinavian 
Consumption only, and importation for ulterior 
transmission to Germany. The former was 
uiatter-of-course and involved no mystery. The 
‘atter had its perils, but also its commensurate 
Profits, and mystery was one of its natural 
rucidents, for, no doubt, the less the carrier could 
Cranage’ to know about i t  the better for him. In  
iu® absence of explanations from Messrs. Brix- 
-ttansen and Co., which at the proper time they 
^ g h t  have offered but did not, the conclusion 
*r°m the facts is clear that, as reasonable men, 

knew that this business was not the ordinary 
kind of importation, and if they knew no more, 
it  was because they did not need and did not 
choose to ask questions. Even that knowledge
18 enough.

Their Lordships have no doubt that the cargo 
p contraband had an ulterior destination in 
germany and that, when they carried it, Messrs, 
j  i‘ix-Hansen and Go. were fu lly  alive to the

As for Consul Westerberg, their Lordships 
entertain no dqubt upon the evidence that he 
never was the owner of the cargo; that he was 
M r. H , C. Hansen’s agent and not his principal; 
that he lent for hire his respectable name and 
office as bonnet to cover a traffic the nature of 
which must have been apparent to h im ; that he 
did as he was told, took what was given him, and 
concerned himself no further in the matter.

Their Lordships w ill accordingly humbly advise 
His Majesty that these appeals should be dis
missed with costs.

Solicitors for the appellant Westerberg, Hewitt, 
Woollacott, and Chown.

Solicitors for the appellants Brix-Hansen and 
Go., Thomas Cooler and Co.

Solicitor for the respondent, Treasury Solicitor.

July 19 and 20, 1917.
(Present i The R ight Hons. Lord P a r k e r  of 

W a d d in g t o n , Lord W r e n b u r y , and Sir 
A r t h u r  C h a n n e l l .)

T h e  So r f a r e r e n . (a)
O N  A P P E A L  F R O M  T H E  A D M I R A L T Y  D I V I S I O N  

( I N  P R IZ E ) ,  E N G L A N D .

Neutral sailing ship— Cargo— Contraband— Ignor
ance of the declaration of contraband— Order in  
Council of the 29th Oct. 1 9 1 Declaration of 
London, art. 43.

By the Declaration of London Order in  Council 
No. 2, 1914, dated the 29th Oct. 1914, it was 
declared that during the present hostilities the con
vention known as the Declaration of London 
should, subject to certain additions and modifica
tions therein specified, be adopted and put into 
force by His Majesty's Government. Art. 43 of 
the Declaration of London, which provides (inter 
alia) that i f  a vessel is encountered at sea while 
unaware of the declaration of contraband which 
applies to her cargo the contraband cannot be 
condemned except cm payment of compensation, 
was not excepted by the terms of the Order in  
Council. By a proclamation of the 29 th Oct. 1914 
chrome ore was declared to be absolute contraband.

In  the pri e proceedings for condemnation of a cargo 
of chrome ore ship-pel in June 1914 from a foreign 
port on a Norwegian sailing vessel chartered by a 
German company, under a contra,ct entered into in 
1913 between an English company and a German 
company, two claims were pul in, one by the 
English company, the sellers, and the other by the 
Swedish company, which■ alleged that the ore had 
been purchased by them from the German 
company. No claim was made on behalf of the 
German company.

The board approved the view of the President that 
art. 43 did -not exclude the general rule applying 
that contraband belonging to an enemy on board a 
neutral vessel remained liable to condem'iiation 
without compensation. Accordingly the appeal of 
the Swedish company was dismissed and that of 
the English company withdrawn on the terms 
agreed between them and the Grown, which terms 
the board were prepared to approve.

Decision of the President (reported 13 Asp. Mar. 
Law Cas. 223 ; 114 L. T. Rep. 46) affirmed.

I ~ (a) Reported by W. E. R e id , Esq., B irr iu te r-a i-L iw .
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A p p e a l  by the Aktiebolaget Ferrolegeringar, 
a Swedish company, as the alleged owners of 
4000 tons of chrome ore (used in the manufacture 
of armour plates), cargo of the sailing ship Sor- 
fareren, which was seized on the 2nd STov. 1914 
by H.M .S. Africa  and condemned as prize on the 
ground that the goods at the time of seizure 
belonged to enemies of the Crown.

A  second claim and jo int appeal were made by 
the Chrome Company Lim ited, of London. The 
sole question argued was that of ownership.

MacKinnon, K .C . and N . L . C. Macaskie for 
the first appellants, the Swedish company.

Leek, K .C . and Raeburn for the second appel
lants.

Sir Frederick Smith  (A.-G .) and Stuart Bevan 
for the Grown.

The appellants were alone heard.
The opinion of the board was delivered by 
Lord P a r k e r  of  W a d d iNg t o n — Their Lord

ships need not trouble counsel for the Crown.
Even if there was no doubt a t all as to the 

bona fidee of the documents adduced to support 
the claim of the Swedish Company, their Lord- 
ships are of opinion that these documents point 
simply to a sub-sale, and not to the German 
company having acted for the Swedish com- 

any so as to create any privity of contract 
etween them and the English company or to 

cause the property in the goods, i f  it passed at 
all, to pass from the English company to the 
Swedish company.

They are further of opinion that there is no 
reason to doubt the correctness of the Presi
dent’s view as to the jo in t effect of the Declara
tion of Paris and art. 43 of the Declaration of 
London.

Under these circumstances, there seems to be 
no reason why the compromise which che A tto r
ney-General has suggested between the Crown 
and the English company should not be given 
effect to.

The result is that the appeal of the Swedish 
company w ill be dismissed with costs, and that 
the appeal of the English company will be with
drawn on terms agreed between them and the 
Crown, which terms the board are prepared to 
approve.

Their Lordships w ill humbly advise His  
Majesty accordingly.

Solicitors for the Swedish company, Nicholson, 
Graham, and Jones.

Solicitors for the English company, Holmes, 
Son, and Pott.

Solicitor for the Crown, Treasury Solicitor.

[ P r i v . C o .

July 20, 24, and Nov. 6, 1917.
(Present: The R ight Hons. Lord P a r k e r  of 

W Ad d in g t o n , Lord W r e n  b u r y , and Sir 
A r t h u r  C h a n n e l l .)

T h e  P a r c h im . (a)
O N  A P P E A L  F R O M  T H E  A D M IR A L T Y  D IV IS IO N  ( IN  

P R IZ E ).

Prize Court—  Cargo— Anle-beUum contract of sale 
— Post-bellum shipment —  Enemy character of 
cargo seized— Passing of property.

A Hamburg firm  chartered the Russian sailing ship 
P . on the 6th M ay  1914 to carry a cargo of 
nitrate of soda from South America to Europe, 
loading not to begin before the 13th July 1914. 
By a contract made on the latter date the charterers 
sold to the appellants, a Dutch company, the cargo 
on certain terms, one of which was that “  Invoice 
price is due ninety days after receipt of first bill of 
lading, and to be paid by the buyers three days 
before maturity, or, in case of an earlier arrival 
of the ship, then against acceptance of the docu
ments. . . . The buyers provide at once first-
class bank guarantees for 50001.” The appellants 
named a Dutch port as the port of delivery and 
provided the required bank guarantee. On the 
6 th Aug. 1914 the loading was completed and the 
Qerwan firm  took bills of lading in sets of three, 
making the cargo deliverable to their order. They 
indorsed in blank the bills of lading and on the 9th 
Sept, the first of each set was deposited by them at 
their bank at Amsterdam. On the 19th Oct. the 
German firm sent the appellants an invoice for the 
price—21,9381.— stating that that amount was due 
on the 9 th Dec. The cargo was seized at Plymouth 
on the 6th Dec., but the appellants, who were 
unaware of the fact, had meanwhile written to the 
sellers' bankers at Amsterdam, who then held 
two sets of the bills of lading, inclosing a remit
tance with instructions not to pay the money over 
until they received the third set. The bankers 
received the third set on the 25th Jan. 1915. 
They thereupon paid the sellers and handed dll 
the documents to the buyers.

The President decided that the properly had not 
passed to the buyers so as to defeat the rights of the 
captors, and dismissed the claim of the Dutch 
company, who appealed.

Held, that the enemy character of goods seized as 
prize is to be determined by the general property, 
as opposed to any special proprietary right, and 
not by risk ; that in the present case it appeared 
from the facts to be the intention of the parties to 
the contract that the property in the’ cargo should 
pass to the , buyers on shipment, but that the 
buyers were not to fiave possession either of the 
cargo or the bills of lading until actual payment 
of the purchase price had been made; and that 
the inference that the property in  the cargo had 
passed to the purchasers before capture was not 
displaced by the form of the bills of lading, which 
was ambiguous. Cargo released to claimants. 

Dddsion of S ir S. T . Evans, P. reversed.

A p p e a l  by the claimants, a Dutch company 
carrying on business a t Veendam, against & 
decree of S ir Samuel Evans, P. pronouncing the 
cargo at the time of seizure at Plymouth to have 
belonged to enemies of the Crown and condemn
ing it  as lawful prize.

(a) Reported by W. E. REID, Esq,, Barrister-«-Lew.
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MacKinnon, K .C . and C. B. Dunlop for tho 
appellants.

Sir Frederick Smith  (A .-G .), Sir Gordon Hewart 
(S.-G,), and Theobald Mathew  for the Grown.

The considered opinion of the board was 
delivered by

Lord P a r k e r  or W A d d in g t o n .— This is 
an appeal from a decree of the Prize Court in  
England, whereby the cargo of nitrate of soda 
seized on board a Russian ship, the Parchim, 
was condemned as lawful prize, on the ground 
that i t  was enemy property at the date of capture. 
The appellants, a Dutch company, claimed the 
property as belonging to them, and their claim 
having been dismissed they now appeal.

The facts of the case are not seriously in 
dispute, though Borne details are not quite clear. 
The case turns for the most part on the proper 
inferences to be drawn from the facts and on the 
principles of law which should be applied.

I t  is well settled that the enemy character of 
goods seized as prize is to be determined by 
property and not by risk. So fa r as the court 
below is concerned this point may be taken as 
finally decided by the judgment of the learned 
President in The M iram ichi (13 Asp. Mar. 
Law Cas. 21; 112 L . T . Rep. 349; 1915) P . 
71). T re ir  Lordships were invited to review 
this decision, but in  their opinion this same 
rule was adopted by this board in The 
Odessa (114 L . T. Rep. 10; (19l'6) 1 A . C. 145) 
The latter case, which is binding on all courts, 
finally determined not only that property as 
opposed to risk was the real criterion, but that 
the property to be looked for was the general 
property as opposed to any special proprietary 
r'ght, the reason being that the existence of a 
general property or dominium in personal chattels 
is recognised by the law of all civilised nations, 
whereas the existence of special rights and the 
question whether such rights are proprietary or 
otherwise depends largely on the particular 
Municipal law which may be applicable. Thus 
fbe special property of a pledgee according to 
English law was ignored.

I t  was further contended that, in view of the 
Principles explained in The Odessa (13 Asp. Mar. 
Law Cas. 215; 114 L. T . Rep. 10; (1916) 1 A. C.145), 
the practice which has prevailed in the Prize Court, 
aud has in some cases at any rate been followed by 
this board, of deciding in accordance with English 
law to whom the property in captured goods 
belonged is altogether wrong. Their Lordships 
oannot accept this contention. N o t only is it  
difficult to suggest any possible alternative, but 
*t will appear upon a little  consideration that the 
Practice itself is just and equitable. The muni
cipal law of this country as to the transfer of 
Property in chattels is a branch of our commercial 
jaw, and based on mercantile usages common in 
their general substance and operation to the 
Merchants of all nations.

The Sale of Goods Act 1893 is in  fact merely a 
c°dification, and, as is generally admitted, a very 
Buccessful and correct codification, of this branch 

English mercantile law. I t  embodies the 
Principle that the question whether a contract 
tor the sale of goods does or does not pass the 
general property in  the goods contracted to be 
?°ld must in all cases be determined by the 
retention of the parties to the contract. The 
A ct codifies the ruleB by which such intention is

[P r iv . Co.

to be ascertained, but the inferences based on the 
rules may always be displaced by the terms of the 
contract itself or the surrounding circumstances, 
including the conduct of the parties. No doubt 
the municipal law with reference to which the 
parties enter into the particular transaction is 
material in considering their intention as to the 
passing of the property ; and if  it  appears that 
they contracted with reference to a municipal 
law other than English, and it  be further proved 
that such municipal law is different in any 
material respect from the English law, this will 
of course be taken into account in determining 
their intention. But having regard to the pre
sumption that unless the contrary be proved the 
general law of a foreign country is the same as 
the English law, the mere fact that the contract 
was entered into with reference to the law of 
another country w ill be immaterial. Having  
regard to the history of English mercantile law, 
the presumption referred to is itself quite reason
able. A n investigation of the commercial codes 
of foreign countries would probably show that 
they differ from English commercial law rather 
in  detail or in the inference to be drawn from 
particular facts than in substance or principle. 
For example, in countries where the civil law 
is more directly the basis of modern law 
than it  is in this country, somewhat greater 
importance may be attached to risk as an 
indication of property. Or, again, the inference 
to be drawn from the possession of a bill of 
lading indorsed in blank may be somewhat 
stronger than it  is in our law.

Their Lordships therefore are of opinion that 
in the present case the English municipal law, 
including the Sale of Goods Act 1893, was rightly  
applied in determining the character of the cargo 
at the date of capture.

Eassing to the facts of the case, their Lordships 
do not find that any doubt has been suggested 
by the Crown as to the bona Jides of the^contract, 
which was not entered into either during or in 
expectation of the war or of the dealings of the 
parties under the contract.

A  German firm, H . Folsch and Co., of H am 
burg, have a branoh at Valparaiso, in  Chile. 
They appear to have done a considerable business 
in shipping nitrate from Chile, and to have had a 
considerable quantity ready for shipment shortly 
before the war. On the 6th M ay 1914 by a 
charter-party set out in an appendix to this 
record, and which must he in a common form; as 
it  has a heading, “ The Hamburg N itrate Charter- 
party of 1891,” they chartered the Russian sailing 
ship Parchim, of 1714 tons register then at 
Callao, to carry a cargo of not more than ¿700 
tons and not less than 2600 tons of nitrate of 
soda in bags from one of certain named ports on 
the West Coast of South America to a port 
within certain named limits in Europe. The 
vessel was to proceed in ballast from Callao 
to the port to be named for her loading, and the 
loading was not to commence before the 15th J u ly ; 
and if  the vessel was not ready for loading on or 
before the 15th Sept., the charterers had power 
to cancel the charter. The vessel when loaded 
was to proceed to a port within the prescribed 
lim its direct, if  such port was named before 
sailing; and if  no direct port was so named, then 
to Queenstown, Falmouth, or Plymouth, for 
orders. Rates of freight varying slightly in

T h e  P a r c h i m .
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various contingencies were provided for, and 
there was to be a reduction of 9d. per ton if  a 
direct port was named. Talta l was named by the 
charterers as the port of loading under this 
charter. B y contract dated the 13th July 1914
H . Folsch and Co., of Hamburg, sold to the appel
lants, who, as already stated, are a Dutch com
pany, the whole cargo per Parchim. I t  is upon 
this contract, and on what was done under it, that 
the question in this appeal turns. A translation 
of it  is in the record. I t  is rather special in its 
terms, but with the exception of one clause, as to 
the time when the invoice price was to become 
due, it  is not at all ambiguous. Almost all the 
terms hava to be considered, and, omitting a very 
few passages which do not appear important, i t  
is as follows :—

The Dutch company bought and the German 
firm sold—

The whole cargo o f o rd ina ry  C hile sa ltpetre  . . .
per P a rch im  2650/2750 tons dead w e igh t, a t the  price 
o f 9s. 1 d. per cw t. cost and fre ig h t Channel fo r  orders to  
the U n ited  K ingdom  or C ontinen t between H avre  and 
H am burg  [ce rta in  ports  excluded] w ith  a deduction o f 
9d. per ton  i f  du ly  ordered to  a d ire c t p o rt upon [a  
certa in  basis o f con tract and ana lys is ]. P osition o f the 
vessel P arch im  a rrived  a t T a lta l on the  18th June as 
per L lo y d ’s Index. The re la tive  cha rte r-pa rty  s tip u 
lates load ing days no t before the I5 th  Ju ly , cancelling 
date the  15th Sept. The sellers to  pay the  cost o f the  
te legram  g iv in g  the order, b u t they are no t responsible 
fo r its  a rr iv a l in  due tim e  a t the p o rt o f loading. The 
buyers have to  take  over the  cha rte r and le tte r o f 
g ra tu ity , i f  any, fo r  the  cap ta in . . . . Insurance,
in c lud ing  w ar risk , to  be covered by the sellers upon the 
invoice value, plus prem ium , p lus 10 per cent, im ag inary 
p ro fit, and to  be charged a t 62/6 per cent. X , and the buyer 
has to  accept the po licy  of insurance against paym ent 
o f the  prem ium  and costs. Should the  ship be lost 
before the  ^loading is completed, th is  con tract is  can
celled fo r th a t p a rt o f the  cargo w h ich  is no t ye t laden.

The invoice price is due n ine ty  days a fte r receipt of 
the f irs t b i l l  o f lad ing, and to  be pa id by  the buyer three 
days before m a tu rity , or in  case o f an earlie r a rr iv a l 
a lready (i.e., o f the  P arch im ), then against acceptance 
o f the documents p lus 1 per cent, accept commission.

The buyer provides a t once first-c lass bank guarantee 
fo r  50001. F o r the  tim e  between acceptance and 
m a tu r ity  in te res t w i l l  be allowed a t the ra te  o f 1 per 
cent, below the London bank ra te. . . .

In  case the P arch im  w i l l  be ordered to  a French 
p o rt . . . the fre ig h t w i l l  be increased b y  one-
th ird  per ton  as per cha rte r-pa rty . The buyer has the 
op tion  no t to  commence discharging before the 1st Feb. 
1915 as per the  cond ition  re ferred to  in  the  charter- 
pa rty , any ex tra  insurance fo r  lay ing  up to  be borne by 
the buyers.

I f  the  buyers make use a t the proper tim e  o f the 
cancelling op tion o f the  cha rte r-pa rty  on account of 
delay on the p a rt o f the ship, they have to  ship the 
sa ltpetre  by  another vessel whenever o p po rtun ity  arises, 
i f  possible, under s im ila r conditions. A n y  fre ig h t 
difference pro  and contra  is  fo r aocount o f the buyers, 
also any h ire  fo r s to ring  and/or fire  insurance prem ium .

This, i t  w ill be seen, is not an ordinary o.i.f. 
contract. The insurance is separately provided 
for and the premium is not included in the price, 
and although the price includes freight, it  is only 
the freight under the charter-party which the 
buyer is to take over. I f  the right to cancel that 
charter-party arises and the option to do so is 
exercised, the buyer has the responsibility of 
finding another ship to take the intended cargo. 
H e has to pay any excess of freight over the
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1 chartered freight, also he has to pay the storage 
for the n itrate until loaded on another vessel. 
As the sum included for freight in the price is a 
mere matter of calculation and would be payable 
separately by the buyer and deducted from the 
price, the price is really for cost only, and the 
contract has far more of the characteristics of a 
contract f.o.b. Talta l than it  has of a contract c.i.f. 
European port. Although the right to cancel 
was provided for, there was very little  probability 
of its becoming exercisable. The ship was to 
arrive in ballast from Callao, and, i f  the notice 
in L loyd’s Index proved correct, had arrived 
some time before the contract, Practically 
damage to the ship would be the only 
thing which could prevent her being ready to 
load before the 15th Sept. I t  is clear that 
what was really contemplated by the parties, 
although they provided for another somewhat 
remote contingency, was the shipment on the 
Parchim  of a sufficient part of the nitrate which 
the sellers had ready, and the effect of the 
contract was to provide that on shipment, or at 
all events on notification of the shipment, the 
cargo was to be at the risk of the buyers. I f  the 
ship was lost during the loading, the contract was 
to be cancelled only as regards the part of the 
cargo not loaded. As to that already on board it  
was to stand, so that the buyer would have to pay 
for it, although he would not get it. As to that 
which was shipped and as to the whole when the 
shipment was complete, the buyer clearly comes 
under liability to pay the price at a future date, 
the exact date of payment, but, not the liability to 
pay, being somewhat in doubt owing to the clause 
as to receipt of the bill of lading being somewhat 
ambiguous. The liability to pay arises and con
tinues quite independently of anything which may 
happen to the cargo after shipment, and the sub
stantial question for consideration is whether the 
parties did not intend that the property should 
pass at the time the risk was assumed.

As to the clause which contains the slightly 
am biguous phrase mentioning receipt of the bill 
of lading, without saying receipt by whom, it  
may be well before considering it  to state what 
was done by the parties after the contract, as 
that throws considerable light on what they 
obviously accepted as the business meaning of 
the clause.

The Dutch port of Delfzyl was named by the 
buyers as the port to which the ship was to go 
direct, and the cablegram giving the direction 
duly arrived. The loading was completed by the 
6th Aug. and bills of lading of that date in 
sets of three for various parcels, making up the 
whole cargo, were taken to the order of H . Folsch 
and Co., of Valparaiso. A t some time not stated, 
but before the 6th Sept., and either in Chile or in 
Europe, i t  does not appear which, they were 
indorsed in blank, “ H . Folsch and Co.” The 
exact course of post from Germany and Holland 
to Talta l and Valparaiso, in Chile, is not stated, 
but i t  can scarcely be doubted on the facts that 
there was no communication by mail dispatched 
after the date of the contract and reaching Taltal 
before the 6th Aug. There is no evidence of any 
such communication by cable. The right infer
ence upon the evidence is that the representatives 
of Folsch and Co. in Chile did not know when 
they took the bills of lading either the terms of 
the contract of the 13th July or its existence. I 11
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taking the bills of lading to order, the representa
tives of H . Folsch and Co. probably followed a 
usual course of business, and had the bills of 
lading made out in the form most likely to be 
convenient, whatever the dealings of the firm in 
Europe with the cargo might happen to be. They 
could hardly have done it  with express reference 
to any knowledge they had of the terms of the 
contract, and, unless the name of the buyer had 
been cabled to them, they could not have taken 
them in any other form than they did. For any
thing which appears, they may have immediately 
indorsed them in blank.

On the 9th Sept, the first of each set of bills of 
lading had arrived in Europe and was on that day 
deposited duly indorsed at the sellers’ bank in 
Amsterdam by the sellers, to whom, presumably, 
!t had been sent by mail. Both parties have 
acted on the view that the 9th Sept, was the day 
from which the ninety days’ credit was to run—  
that is to say, that i t  was the day of “ the receipt 
of the first bill of lading ” within the meaning of 
the contract. The appellants’ counsel has argued 
that there was then a receipt of the bill of lading 
by the appellants, and, in the sense that the bill 
of lading was then tendered for their inspection, 
probably they did receive it. B ut it  3eems quite 
clear from the whole clause that they were not 
then to take it  from the sellers' bank, who held 
1t. The provision as to their taking it  up and 
paying the price if the ship arrived within the 
Anety days makes it  clear that they never were 
to have i t  without paying the Drice. The bill of 
lading appears to be treated as the evidence of the 
shipment, and, on this being forthcoming, the 
ninety days was to begin to run. The reference 
Jo payment “ three days before maturity ” is, in 
the translation in the record, a little  perplexing, 
but is not material on any question in this appeal, 
f t  i8 probably to be explained by the fact that it  
^ as anticipated—though it  does not seem to have 
been obligatory— that a bill of exchange would be 
given, and that i t  was meant that the credit 
should only be for ninety days, and that if  a bill 
° f  exchange carrying days of grace was given it  
''vas to be taken up three days before the maturity 
?f that bill. Days of grace have been abolished 
ln Germany, but not in Holland.

On the 19th Oct, an invoice was sent by the 
sellers to the buyers for the price of the cargo 
¡¿1,9381 9s), which was stated on the invoice to 
oc due the 9th Dec. 1914, and this would be ninety 
Oays beginning with the 10th Sept. The invoice 
¡?as accepted without objection by the buyers. 
1 q,18 was the state of things when, on the 6th Dec. 

914, the Parchim  was detained at Plymouth and 
he cargo captured; but the fact of the capture

®6ts of bills of lading, but not the third, and the 
cyers, conceiving themselves entitled to have all 
hree bills of lading, deposited the whole of the 

Price (21,9381 9s.) with the bankers, but instructed 
,, etri not to part with the money until they got 
he third bill of lading. The bankers accepted 
uese instructions. They got the third b ill of 
adijjg by ^ e  25th Jan., and on that day they 
anded the money to the,, sellers and all the docu- 
®hts to the buyers.

tli k® construction which their Lordships put on 
e somewhat ambiguous clause of the contract

which mentions receipt of the bill of lading with
out saying whose receipt of it  is referred to is 
this : The sailing ship coming round Cape Horn  
was estimated to take ninety days longer than the 
mail by which the first bill of lading, posted im 
mediately after the completion of her shipment, 
would arrive in Europe. The buyer was to pay 
for the cargo at the estimated date of the arrival 
of the ship, or on her arrival if  she arrived earlier 
than expected. Therefore the ninety days’ credit 
was to begin to run when the buyer had been 
satisfied by production of the first bills of lading 
that the cargo had been shipped, and that the 
vessel might reasonably be expected in  a further 
ninety days. Then, at any rate, if  not before, he 
certainly came under a positive obligation to pay 
the price. H e was, however, only to have the bills 
of lading when he did pay. The goods then most 
certainly were at his risic, and he had an insurable 
interest whether he had the property or not. He  
was entitled to have the policy whenever he chose 
to pay the premium. I t  appears that he did 
deposit the amount of the premium at the same 
time as he deposited the price on the 9th Dec. I f  the 
goods did not arrive, his remedy, i f  any, was on 
the policy. The bank which held the bills of 
lading was the bank of the sellers, but i t  was at 
Amsterdam, not in the country of the sellers but 
of the buyers. The course of business is left 
somewhat in doubt by the words used in the con
tract ; probably the translation is not a very good 
one, or the document is on a form which has not 
been very skilfully filled up and altered, but the 
meaning i3 fairly clear, and it  is made quite clear 
by the conduct of the parties. I t  seems to be 
that the bankers were to hold the documents as 
it  were in  medio. On the one hand, they were 
not to hand them over to the buyers without the 
money, but equally, as their Lordships infer, they 
were to hold them until the due date, and not hand 
them back to the sellers unless and until the 
buyers made default in taking them up accord
ing to the contract. The giving of a guarantee 
has been relied on in the argument, but it  does 
not appear of great importance, and the fact that 
before the contract was signed a larger guarantee 
had been asked for and not insisted on is not a 
fact admissible for the purpose of construing the 
contract.

On these facts the learned President, possibly 
drawing somewhat different inferences, held 
that on the 6th Dec., the date of the capture, the 
property in the cargo remained in the German 
sellers owing to the form of the bill of lading and 
to tlie fact that, although indorsed in blank, it  
was still in the hands of the sellers’ bankers with 
instructions not to hand it  over to the buyers 
until the price was paid. H is view was that in  
this state of things there was a jus disponendi 
reserved by the sellers which prevented there 
being an unconditional appropriation of the 
goods by their shipment. B u t that this is 
a very nice point, on which opinions may easily 
differ, is shown by the fact that in The Sor/areren 
(14 Asp. M ar. Law Cas. 195 ; 117 L . T . Rep. 259), 
the case which came before this board on appeal im
mediately before this present case, the learned 
President had himself come to the contrary con
clusion on a contract which appears quite as 
favourable to the sellers as the contract in the 
present case. In  the Sorfareren a compromise 
was agreed to between the Crown and one set of
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claimants, which made it  unnecessary for this board 
to form an opinion on this point in that appeal. The 
question now to be considered is whether the 
learned President in the present case gave as 
much effect as he ought to have to the fact thai 
there was here a contract for the sale of the 
whole cargo of a named ship, and that that cargo 
was clearly at the risk of the buyers from a time 
anterior to the capture.

According to the authorities, i t  is beyond 
doubt that the fact that the cargo was at the 
buyer’s risk from the moment i t  was placed on 
board points to the property having been intended 
to pass at that time. The general principle, sub
sequently embodied in  the Sale of Goods Act 
1893, a. 20, was, as early as 1873, laid down by 
Lord Blackburn in Martineau  v. Kitchinq  
(26 L . T . Rep. 336; L . Rep. 7 Q. B., at pp. 453, 
454), where he says: “ As a general rule, Res 
perit domino, the old civil law maxim, is a maxim 
of our la w ; and when you can show that the 
property passed the risk of the loss, prim a facie, 
is in the person in whom the property is. I f ,  on 
the other hand, you go beyond that and show 
that the risk attached to one person or the other, 
it is a very strong argument for showing that the 
property was meant to be in him. But the two 
are not inseparable. I t  may be very well that the 
property shall b8 in the one and the risk in the 
other.”

I t  is true that in that same case and in others 
there are dicta of judges that an express clause 
stating at whose risk the subject-matter is to be 
at any particular time is to be construed as indi
cating that at that time the property is in some
one else, otherwise the clause would be unneces
sary ; but that is an application of the maxim 
expressio jmius, and the point does not arise in 
the present case. There is here no express clause 
dealing with the risk; i t  is on the whole tenor 
of the contract that it  appears that the goods 
are at the buyer’s risk after shipment, as he then 
becomes bound to pay the price at the end of an 
agreed period of credit. This fact is a strong 
argument, Blackburn, J. says, to show that it  
was meant that the property should then pass. 
Further, there is here a contract for the sale of 
the whole cargo of a named ship on a particular 
voyage. The cargo was not on board, so that 
when the contract was made it  was a contract for 
the future sale of a sufficient but then unascer
tained part of the bulk then at the disposal of 
the seller and ready for shipment. Anderson v. 
Morice (35 L . T . Rep. 506 ; L. Rep. 10 O. P. 58, 
609» 1 App. Cas. 713) was a case in many respects 
like this, and what was said by the judges is in
structive, although there are sufficient differences 
in  the facts to prevent the decision there being 
an authority here. There the plaintiff had 
bought “ the cargo of . . . Rangoon rice 
per Sunbeam at 9s. 1 d . per cwt., cost and 
freight, . . . Payment by sellers’ draft on 
purchasers at six months’ sight, with documents 
attached.” There, as here, the cargo was not on 
board at the time of the contract, and the ship 
was lost during the loading, when the greater 
part of the rice to make up the cargo was on 
board, but not the whole; the part not shipped 
was alongside in lighters, and was also lost. The 
contract did not, as the contract in the present 
case does, contain any clause providing for the 
case of a loss during loading. The question on

[ P r i v . C o .

which there was considerable difference of opinion 
was as to whether the part of the cargo which 
was on board was at the risk of the purchaser so 
as to give him an insurable interest. I t  was held 
that neither the property nor the risk passed as 
each bag of rice was put on board, and that 
neither passed until completion of the loading. 
Every judge, however, was of opinion that the 
property, as well as the risk in the whole cargo, 
would have passed as soon as the loading was 
complete; but there the phrase “ with documents 
attacued ” showed that the purchaser was to have 
the bill of lading as soon as made out on his 
accepting the draft to be tendered with i t  for his 
acceptance. I f  the clause as to part loading, 
which is in the present case, had been in that 
contract, the purchaser would have had both 
property and risk in the part on board. In  cases 
such as that was, and such as this is, as soon as a 
fu ll cargo has been shipped the particular bags 
on board become ipso facto the cargo of the ship, 
and thereby become the subject-matter which has 
been agreed to be sold. The seller’s representa
tives here were clearly authorised to select the 
particular bags of the description in the contract 
which were to go on board; no question arises 
here of the description and quality, as the certifi
cates and analysis when tendered were accepted, 
a small rebate being made in respect of a slight 
variation which appears to have been justified by 
the contract; at any rate, it  was not objected to. 
The shipment under such circumstances seems 
such an unqualified and decisive appropriation 
that i t  would require something very clear and 
express in the way of a reservation to make the 
appropriation a conditional one. The English 
cases, however, on which the Sale of Goods Act 
was founded, seem to show that the appropriation 
would not be such as to pass the property if  it 
appears or can be inferred that there Was no 
actual intention to pass it. I f  the seller takes 
the bill of lading to his own order and parts with 
i t  to a third person, not the buyer, and that third  
person by possession of the bill of lading gets the 
goods, the buyer is held not to have the property 
so as to enable him to reecover from the third  
party, notwithstanding that the act of the seller 
was a clear breach of the contract : ( W ait v. 
Baker, 2 Ex. 1; Gabarron v. Kreeft, 33 L. T. Rep. 
365 ; L . Rep. 10 E x  274). This seems to be because 
the seller’s conduct is inconsistent with any in
tention to pass the property to the buyer by 
means of the contract followed by the appropria
tion. On the other hand, if  the seller deals with 
the bill of lading only to secure the contract 
price and not with the intention of withdrawing 
the goods from the contract, he does nothing 
inconsistent with an intention to pass the 
property, and therefore the property may pass 
either forth with subject to the seller’s lienor con
ditionally on performance by the buyer of his 
part of the contract: (M irabita  v. Im peria l Otto
man Bank, 38 L . T. Rep. 597; 3 Ex. D iv. 164; 
Van Casteel v. Booker, 2 Ex. 691; Browne v. 
Hare, 3 H . & N . 484; Joyce v. 8 wann, 17 G. B.
N. S. 84). The prima facie presumption in 
such a case appears to be that the property 
is to pass only on the performance by the 
buyer of his part of the contract and not 
forthwith subject to the seller’s lien. Inasmuch, 
however, as the object to be attained, namely, 
securing the contract price, may be attained by
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the seller merely reserving a lien, the inference 
ihat the property is to pass on the performance of 
a condition only is necessarily somewhat weak 
aRd may be rebutted by the other circumstances 

the case.
Having regard to the doctrine that the master 
a ship who gives to the shipper of goods a bill 

° f  lading becomes bailee of the goods to the 
Person indicated by the bill of lading, a seller 
holding a bill of lading to his order would have a 
sufficient possession of the goods to maintain his 
J*en, even if  he had on shipment parted with the 
Property. The seller in such a case makes the 
ship (even if  i t  belongs to the buyer or is char- 
rhred by him) his warehouse so far as these goods 
are concerned, and the case as pointed out by 
tolloek, O.B. in Browne v. Hare is to be governed 
? the same rules as that of a person contracting
0 huy goods in a warehouse of the seller where they 

hre to remain until paid for, so that the seller 
retains a'lien. They may or may not become the 
buyer’s property before he pays for them, accord- 
hg to the terms of the contract. The question 
„“ether, assuming the appropriation by shipment
1 the cargo to be unconditional, the property 

Passed then, or only on notification of the appro
priation, to the buyers, is not material in the 
Present case, as on the 9th Sept, by the bills of 
®aiI1g, and on the 19th Oct. by the invoice, there
us before the capture clear notification. The 

?arned President in his judgment, put out of con 
'deration the events of the 9ch Sept, and the 19th 

o °fv 0n ground that they took place after the 
utbreak of war, but in so doing be seems to have 
r^ r io o lfe ^  h i8 ow n ¿eJi Hi on ¡n The Southfield 

Asp. M ar. Law Cas. 1-50; 113 L. T. Rep. 655; 
' , ‘ 1 A. O. 390, note), and that of this board to 
y “*°h he was a party in The Dok^a (13 Asp. Mar. 
3 8a”  Cas. 591; 116 L. T. Rep. 364; (1917) A. 0 . 
b to the effect that acts done after the out- 

“ak of war are nob invalidated when done in 
*  I^uanoe of obligations incurred before the war. 
aft be’r Lordships have come to the conclusion, 
l er carefully considering all the facts, that it  
th f intention of the parties to the contract 
j.0a“ the property in the cargo should pass 
hti buyer upon shipment, but that the 
of "h ,1 2' Was n° t  intended to have possession 
r the cargo or of the bills of lading which 
(jjPto^nted the cargo until actual payment at 
t: e date of the purchase price. W ith  the excep- 
Poi*31° ' tb0 form of the bills of lading, everything 
8aj to this conclusion. The contract is for the 
shi° the whole cargo of a named ship. On 
jjb jn o n t, or at any rate on notification of ship- 
hast t 'le oarg° is at the risk of the buyer, who 
car t0 f lay f ° r i t  whether i t  arrives or not. The 
ben’ « *S t °  be insured for buyer’s account and 
Profi ’ and insured at its arrived value, including 
buy . whicb the buyer alone could make. The 
the * k*bes over the charter-party, and names 
ee P°rt of discharge. The only matter which 
Pion i °  P°'nt to an intention not to pass the 
Hill on shipment is the form in which the 

were taken. B ut this form was 
ledsrmi?e^ by the seller’s agent without know- 
been 6°^ contract, and, though it  may have 
prjn ,cletermined on general instructions from his 
ip v,01Pal, without particular instri ctions given 
Whieb '\,°^  the particular contract. The way in 
° f  i *?. be seller subsequently deals with the bills 

d'ng pointB rather to a desire to support his 
y OL. X IV . ,  N . S.

lien than to a desire to retain the property or any 
jus disponendi incident to the property. As soon 
as the bills of lading arrive in Europe he places 
them at the buyer’s disposal, subject only to 
payment of the purchase price at due date. As 
soon as this is done he loses the possibility of 
withdrawing them from the contract, even if  
otherwise he could have done so. Under these 
circumstances the form of the bills of lading is, 
in their Lordships’ opinion, quite insufficient to 
displace the strong inference of an intention to 
pass the property on shipment arising from the 
terms of the contract and the other facts.

I t  remains only to deal with the question of 
insurance, as to which a point was rather hinted 
at than seriously pressed in the argument. The 
appellants no doubt consented to take the risk 
which they did on this contract because they 
were to be insured against (inter alia) war risks. 
The appellants may have been entitled to recover 
on the policy, but as the policy itself is not in 
evidence but only the contract for it, their Lord- 
ships cannot be certain of this. I t  may be that 
tbe appellants have been paid by the underwriters, 
who aro said to have been Germans, but there is 
no proof of the payment. No question waB asked 
about i t  of the witness who gave evidence for the 
appellant at the trial. Possibly counsel con
sidered that prize courts are not concerned with 
questions of insurance, because insurances are 
collateral contracts not affecting the property in 
goods.

I t  may be that had it  been proved in fact that 
the appellants had been paid by the insurers, and 
that the appeal was being prosecuted for the 
benefit of the insurers, who were enemies, a further 
question would have arisen, but there is no such 
proof, and their Lordships express no opinion on 
this point.

Their Lordships will, therefore, humbly advise 
His Majesty that this appeal should be allowed 
with costs, and that the cargo be released to the 
appellants.

Solicitors for the appellants, Stokes and Stokes.
Solicitors for the respondent, Treasury Solicitor.

Jan. 22, 23, and March 1, 1918
(Present: The R ight Hons. Lords P a r k e r  of 

W a d d in g t o n , Su m n e r , P a r m o o r , W r e n - 
b u r t , and Sir S a m u e l  E v a n s  )

T h e  Su d m a r k  (N o . 2). (a)
ON A P P E A L  P R O M  T H E  P R IZ E  C O U R T IN  EG YPT.

Prize Court —  Capture of ship and cargo —  Ship 
taken into port and handed over to proper officer 
— Cargo discharged and warehoused before prize 
proceedings— Damage to cargo by fire at ware
house— Release of cargo to British, owners— Claim 
by cargo owners— Duty of executive officers— Naval 
Prize Act 1864 (27 &  28 Viet. c. 25), s. 16.

The Naval Prize Act 1864, by sect. 16, provides that 
“ every ship taken as prize, and brought into port 
within the jurisdiction of a Prize Court, shall 
forthwith, and without bulk broken, be delivered up 
to the marshal of the court; i f  there be no such 
marshal . . .  to the principal officer of 
customs at the port.”

(a) Reported by W . E. R e id  Esq., Barrister-»^ ]^a.w-

2 D
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The German steamship S. was captured in the Red 
Sea by B. the Captain of H .M .S . Black Prince, 
and taken to Alexandria. A t that time Egyptwas 
in British occupation, but there was no Prize Court, 
the nearest place at which a Prize Court was sitting 
being Gibraltar. Nor was there a marshal at 
Alexandria, and B. therefore handed the ship and 
cargo to G., the detaining officer, who, without 
getting leave from the Prize Court, removed the 
cargo from the ship and stored it in sheds on the 
quay. A fire broke out in the sheds and part of 
the cargo was destroyed.

The cargo owners subsequently successfully claimed 
the release to them of the undestroyed part of the 
cargo, and were decreed damages against the captor 
and the detaining officer, who appealed.

Held, that there was no generally accepted rule of 
international law as to the officer in whose custody 
prizes should be placed when brought into a con
venient port pending adjudication by a Prize 
Court; that Alexandria was a convenient port, 
and the captor was justified in delivering the ship 
and. cargo to the detaining officer, who did not 
receive it as the captor's agent.

Held, further, that the damages did not flow from the 
failure to apply to the Prize Court for an order 
to unload; for had they done so, such an order 
in the circumstances would certainly have been 
granted. The cause of loss had nothing to do 
with any breach of duly by either of the defen
dants, and judgment therefore should be entered 
for them.

Lilley v. Doubleday (44 L. T. Rep. 8 1 4 ; 7 Q. B. 
Div. 510) distinguished.

Duties of captors and executive officers to owners of 
properly seized as prize and rights of the Grown 
in such property considered and explained.

A p p e a l  from a judgment and decree of H ie  
Majesty’s Supreme Court for Egypt, jn  prize.

B y the decree the appellants, Captain Gilpin  
Brown, R .N . and Lieutenant Grogan, R .N ., were 
ordered to pay damages to the respondents in 
respect of the destruction and damage to certain 
parcels of copra destroyed by fire in a warehouse 
where the cargo had been placed without applica
tion to or proceedings in prize.

Judge Grain, who tried the case, found that 
Lieutenant Grogan was agent for Captain Gilpin  
Brown, and that the appellants were in the 
position of bailees. Having broken bulk contrary 
to sect. 16 of the Naval Prize Act 1864 they were 
liable for the damage, and he ordered a reference 
as to the amount.

The facts sufficiently appear from the judg
ment.

Sir Gordon Hewart (S.-G.) and James Wylie for 
the appellants.

Leslie Scott, K .C . and Dunlop for the re
spondents, other than Boustead and Co.

Leek, K .C . and A. M . Talbot for the respondents, 
Boustead and Co.

Wylie in reply.
The following cases were cited :

L il le y  v . D oubleday, 44 L . T . Rep. 814 ; 7 Q. B . 
D iv . 510 ;

Q orris  v. Scott, 30 L . T . Rep. 431 ; L . Rep. 9 Ex. 
125;

The Betsey (No. 1), 1 Ch. Rob. 92 ;
The W ashington, 6 Ch. Rob. 275 ;
The M a ria , 4 Ch. Rob. 348;

The Catherine and Anne, 4 Ch. Rob. 39 ;
M orrison  and Co. v. Shaw, S a v ill,  and  A lb ion  

Company, 13 Aap. M ar. La w  Cas. 504; 115 L . T. 
Rep. 5G8; (1916) 2 K . B . 783 ;

M aisonna ire  v. K eating , 2 Gall. 324 ;
The Outenfe ls, 13 Asp. M a r. La w  Cas. 3 4 6 ; 114 

L . T . Rep. 9 5 3 ; (1916) 2 A . C. 112.
The considered judgment of their Lordship8 

was delivered by
Lord P a r k e r  op W a d b in g t o n . —  On the 

15th Aug. 1914 the German steamship Sudmark 
was captured in the Red Sea by H is Majesty’s 
ship Black Prince, under the command of the 
appellant, Captain Gilpin Brown. She had on 
board a general cargo, including a large quantity 
of copra consigned to Hamburg and 2000 tons of 
barley consigned to Antwerp or Hamburg. Until 
the contrary was proved, the enemy character of 
the cargo would be presumed from the enemy 
character of the ship. A fter the capture Captain 
Gilpin Brown brought the ship with the cargo on 
beard through the Suez Canal to the port of 
Alexandria, and there handed her over to the 
appellant, Lieutenant Grogan, who had been 
appointed by His Majesty’s m ilitary authorities 
in Egypt as detaining officer in respect of prizes 
brought to or captured in that port. Lieutenant 
Grogan caused the cargo to be unloaded and stored 
to his order in sheds belonging to the Egyptian  
Customs Administration. The unloading was com
pleted early in Oct. 1914. On the 17th Oct. a fir0 
occurred in the sheds where the cargo was stored, 
and a considerable part of the copra was burnt or 
damaged. W hat remained of the copra after the 
fire was, in the course of the proceedings for con
demnation of the ship and cargo, released, with 
the consent of the Procurator for Egypt, to th0 
respondents, who had entered a claim as owners, 
and the respondents thereafter brought an actio» 
in the Prize Court against Captain Gilpin Brow» 
and Lieutenant Grogan to recover the loss 
occasioned by the fire. In  this action Lieutenant 
Grogan has been held liable on the ground that 
he committed a breach of duty towards the respo»' 
dents in causing the cargo to be unloaded and 
stored ashore. Captain Gilpin Brown has also 
been held liable on the ground that Lieutenant 
Grogan was his agent in causing the cargo to be 
landed, or, alternatively, that he was guilty of a 
breach of duty towards the respondents in hand
ing over the ship and cargo to Lieutenant Groga»- 
Both Captain Gilpin Brown and Lieutenant 
Grogan are appealing from this decision. I t  wil* 
be convenient, in the first instance, to consider 
the duties of Captain Gilpin Brown as captor ct 
the Siidmark.

Seizures as prize are made by executive offi00*8 
of the Crown in the exercise of the Crow »8 
belligerent rights. The duties of these executH0 
officers towards the owners of the property seiz00 
are the duties of the Sovereign, and fa ll to t>0 
determined by international law. On the other 
hand, the duties of these executive officers towards 
the Crown must be determined by municipal laWr' 
As will presently appear, i t  is important to 
remember this distinction.

The title  of the Crown to property seized as 
prize is not complete without adjudication in its 
favour by the Prize Court. The first duty of t»0 
Crown is therefore to preserve the property 
order that i t  may be dealt with as the Prize Coup 
may determine. I f  the property seized be a ship
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^ ith  cargo on board, the cargo should not (except 
Rnder special circumstances) be disturbed until 
the ship be brought into a convenient port. The 
duty of the Crown to bring the ship into a con
venient port without breaking bulk is generally 
discharged by the captors, and is sometimes 
referred to as the duty of the captors: (P ra tt’s 
«tory on Prize Courts, pp. 37 39). But it  makes 
Ro difference to the owners of ship or cargo by 
whom the duty is discharged. For any loss occa
sioned by a breach of the duty the Crown may be 
^ade liable through the executive officer respon
sible for the breach or some other proper officer, 
■“-s a matter of practice it  is quite common for the 
captors, under the orders of their superior officer, 

hand the prize to some other officer of the 
. . 0wn to be taken into a convenient port, and it  
is impossible to hold that such practice is contrary 
i® international law. On the prize being so 
handed over, the duties of the captors themselves 
With respect to i t  are at an end, though the duty 
o t the Crown remains.

The convenience of the port to which a prize is 
fo u g h t in for adjudication must be determined 
hy all the circumstances of the case. Neutral 
Ports are not convenient ports, for i t  is arguable 
l hat a neutral Power could not allow a prize to 
remain in its ports (except temporarily, and then 
only by reason of special circumstances, such as 
stress of weather or want of provisions) without 
Committing a breach of neutrality, and, further, 
ir might be difficult to execute the order of the 
“ rize Court of the captors over vessels into 
heutral port. Other things being equal, the 
hearest available port should be preferred. A  
®hip captured in the English Channel ought not, 
8 a rule, to be taken to Gibraltar. I t  would be 

unreasonable to subject her to the risk of so long 
_ v°yage. B u t as between various home ports it  

ould be quite proper to select the least congested 
P0rt, or the port the voyage to which, though 
°nger, would involve less danger from the risks 
dcident to war. A  convenient port must be such 
Oat the property can remain there in safety 
'■“ Out being exposed to special risk from wind 
dd tide. I t  should be capable of accommodating 
®ssels of the draught of the captured ship. The 

point to be considered is the safety of the 
Rrize, and the distance of the place where the 
n„i'ze Court holds its sittings from the port 
“elected is immaterial.
eri °  question whether Alexandria was a 

dvenient Pori  to which the Siidmarle might 
P operly be brought after her capture, their Lord- 

‘'Pb, without hesitation, return an affirmative 
in tg6r' was n° t  a neutral port, Egypt being 
m, tde m ilitary occupation of this.country : (see 
I  eJ *utenfels (13 Asp. Mar. Law Cas. 346; 114
matJ" - Rep' 953; (1916) 2 A ’ c - 112 ) For a11 v terial purposes it  was a British port, and
to8^  detained there as prize would be subject 
(jo 'd 0 orders of the appropriate British Prize 
6x Urt- There was then no court in Egypt 
tj, ’’O'sing jurisdiction in matters of prize, but 
CQ "-dmiralty Division of the H igh Court in this 
aajd try  had jurisdiction over all such matters, 
ord . re would be no difficulty in executing its 

in the port of Alexandria. The suggestion 
M alt Rle Siidmarle ought to have been taken to 
iva ta’ oonsiderable risk, merely because there 
sits a 00ur  ̂ having jurisdiction in prize which 

at Malta, is, in their Lordships’ opinion,

untenable. I t  follows that Captain Gilpin Brown 
acted properly in bringing the Siidmarle into the 
port of A lexandria; but there is the further 
question whether he was justified in handing her 
over to the custody of Lieutenant Grogan.

So far,as their Lordships can discover, there is 
no generally accepted rule of international law as 
to the officer in whose custody prizes should be 
placed when brought into a convenient port pend
ing adjudication by the Prize Court. Inasmuch 
as the duty of the Crown to preserve the captured 
property subsists as well after as before the ship 
is brought into port, the matter is of little  im
portance to the owners of the captured ship or 
cargo, and may be reasonably determined by the 
municipal law of the oaptors. In  Germany prizes 
are handed over to the port authorities. In  this 
country the persons to whom a prize should be 
handed over is in part regulated by statute. 
Sect. 16 of the Naval Prize Act 1864 provides 
that every ship taken as prize and brought into 
port within the jurisdiction of a Prize Court shall 
forthwith and without bulk broken be delivered 
up to the marshal of the court, but if there be no 
such marshal, then to the principal officer of 
Customs in the port. I t  should be noticed with 
regard to this section that it  is one of a fasciculus 
of clauses dealing with procedure in Prize Courts, 
and procedure has always been recognised as a 
matter of municipal as opposed to international 
law. Further, the penalty for its breach is 
governed by sect. 37, and involves only the loss 
of prize-money—in other words, the loss of an 
advantage secured by municipal and not by inter
national law. I t  should be noticed also that 
sect. 16 has no application unless there be a 
marshal or a principal officer of Customs to 
whom the prize can be delivered. I f  there be no 
such marshal or principal officer, the section is 
inapplicable, and the person to whom the prize is 
to be delivered would, according to our municipal 
law, fa ll to be determined by the Crown in the 
exercise of its prerogative.

There was no marshal or deputy marshal and 
no principal officer of H is Majesty’s Customs in  
Alexandria to whom delivery could be made 
pursuant to sect. 16, and it  was no doubt for this 
reason that Lieutenant Grogan had been appointed 
on behalf of the Crown as detaining officer in  
respect of prizes brought to or captured in that 
port. Their Lordships cannot accept the sug
gestion that the principal officer of Egyptian  
Customs was the principal officer of customs 
within the meaning of that section. Under 
these circumstances, Captain Gilpin Brown was, 
in their Lordships’ opinion, fu lly justified in 
delivering the Siidmarle to Lieutenant Grogan. 
I t  is difficult to see how he could have acted 
otherwise. The suggestion that he constituted 
Lieutenant Grogan his agent for the future 
custody of the ship and cargo is, in their 
Lordships’ opinion, based on a misconception of 
the true facts. I t  is supported only by the 
subsequent conduct of Lieutenant Grogan in 
handing the ship to Captain Borrett for deliveiy 
with other prizes to the Prize Court marshal 
appointed by His Britannic Majesty’s Supreme 
Court in Egypt, which had then obtained juris
diction in prize matters, by Order in  Council of 
the 30tb Sept. 1914, made under an Act of 
Parliament passed on the 18th Sept. 1914 (4 & 5 
Geo. 5, c. 79). This conduct constitutes no
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foundation for saying that he was agent for 
Captain Gilpin Brown.

W ith  regard to Lieutenant Grogan somewhat 
different considerations arise. H is duty towards 
the cargo-owners was the duty of the Crown, 
that is to say, the duty of preserving the property 
pending adjudication by the Prize Courts. Only 
if  in discharging the cargo he committed a 
breach of this duty can he be liable for auy loss 
entailed thereby on the cargo-owners. The Prize 
Court is the proper tribunal to determine wheiher 
tbe circumstances did or did not, according to 
international law, justify the discharge. I f  
Lieutenant Grogan had, as i t  is contended he 
should ljave done, applied to the Prize Court for 
leave to land the cargo, the Bame question would 
have arisen for determination. I f  the circum
stances were such that the court, if  applied to, 
would have authorised the discharge of the cargo, 
the cargo-owners can have suffered no damage by 
reason of the fact that Lieutenant Grogan did 
not make any such application. Their Lordships 
cannot accept the contention that the necessity 
of an application to the court before landing a 
prize cargo is so clearly a rule of international 
law that a neglect to make the application must 
in all cases render the officer responsible for the 
landing liable for a breach of duty. Such a rule 
would not be in the interests of the owners of 
the captured property. The circumstances may 
be such that prompt action is necessary in the 
interests of all concerned. In  such cases tbe 
officer in charge of the property must act on his 
own responsibility. I f  there be no justification 
for landing the cargo, and the owner is pre
judiced thereby, he has his remedy in the Prize 
Court. I f  the landing of the cargo is justified, 
the owner has no cause of complaint. The 
irregularity, if  any, committed by the officer 
responsible for the landing in not having first 
obtained the leave of the court is in that case a 
mere technical breach of duty.

In  the present case there can, in their Lord- 
ships’ opinion, be no reasonable doubt that i f  an 
application had been made to the Prize Court it  
would have authorised Lieutenant Giogan to do 
what he in fact did. The steamship Sudmark 
was undoubtedly a German vessel captured at 
sea, and therefore clearly liable to condemnation. 
The liability of the cargo to condemnation was in 
doubt. I t  depended upon whether its presumed 
enemy character could be displaced by evidence. 
B ut i t  was quite certain that i t  could never leave 
Alexandria on board the Siidmatk. I t  would 
have to be transhipped or landed. The captain, 
in the interests of the cargo-owners, was pressing 
for an immediate landing, on the ground that it  
would deteriorate if  left on board. Undercircum
stances such as these i t  is the usual, if  not the 
invariable, course for the Prize Court to order a 
cargo to be landed and stored on shore. Their 
Lordships cannot discover any oircumstance 
which might have induced the Prize Court to 
depart from the usual practice. I f  applied to, it  
would have authorised Lieutenant Grogan to do 
what he in fact did.

Further, their Lordships are of opinion that 
the delay, necessarily incident to an application 
to the H igh Court in this country, for leave 
to land the cargo was, under the circum
stances, a sufficient justification for landing 
the cargo without obtaining such leave. B ut i

[P r iz e  Ot .

even if  Lieutenant Grogan were guilty of a 
breach of duty in not obtaining the leave‘of the 
Prize Court to discharge the cargo, it is difficult 
to see how the damage subsequently incurred by 
reason of the fire was in any way consequent on 
such breach. Captors or other executive officers 
of the Crown in possession of property seized as 
prize may properly be likened to bailees, if  there 
be a question as to the amount of care they are 
bound to exercise, but the likeness cannot be 
extended beyond this point. Bailment is a 
matter of contract, and the measure of damage in 
the case of a breach of contract may be very 
different from the measure of damage in the case 
of a breach of duty which in no way arises out of 
contract. In  their Lordships’ opinion, Lilley  v. 
Doubleday (44 L . T. Bep. 814; 7 Q. B. D iv. 510) 
cannot be relied on in the present case.

I t  was suggested that if  an application had 
been made to the Prize Court the appellants 
would, in some way o.r other, have obtained the 
advantage of some insurance effected or to be 
effected by the Prize Court marshal. This may 
or may not be the case, but their Lordships are 

I quite satisfied that there is no obligation on tbe 
I part of the Crown or its executive officers, or the 

Prize Court marshal, to effect insurances against 
fire for the benefit of cargo-owners, whether the 
cargo be landed or kept on board a captured 
ship. The loss of some possible advantage 
arising out of insurance usually effected in 
the interest of the Crown cannot therefore be 
made an item of damage for the breach of 
duty which Lieutenant Grogan is said to have 
committed.

For the reasons above indicated, their Lord- 
ships are of opinion that the order appealed from 
was erroneous and ought to be discharged.

Their Lordships will humbly advise His Majesty 
that the appeal ought to be allowed, with costs 
here and below.

S ilicitors for the appellants. Treasury Solicitor.
Solicitors for the respondents, Linklater, Addi

son and Brown; Thomas Cooper and Co.

Jk|pme € m x t  of gufrititet
------ ^------

P R O B A T E , D IY O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

P R I Z E  C O U R T .

Jan. 29, Feb. 2, Nov. 5, and Dec. 12, 1917.
(Before Sir S. T . E v a n s , President.)

T h e  H a m b o r n . (a)
Prize Court— Neutral flag—Ship registered in 

neutral country— Real ownership—Ship under 
enemy control—Seizure as prize— Character of 
ship— Domicil—Bight of Prize Court to determine 
real ownership of ship.

The Prize Court is not bound to determine the neutral 
or the enemy character of a vessel according to the 
flag which she is flying, or which she is entitled to 
fly, at the date of her capture, but is entitled to 
determine her true character and her real ownership 
in  accordance with all the facts and circumstances

(a) Reported by J. A  Sla t f b  Esq, B arristera t-Law .
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of the case. When, therefore, a vessel is owned by 
a company which is registered in a neutral country, 
but it appears that all the directors and all the 
shareholders of the company are alien enemies, the 
Prize Court is entitled to hold that the ship is enemy 
property and liable to condemnation.

T h is  was a suit for the condemnation of the 
steamship Hamborn as prize.

The Hamborn was originally a Norwegian 
steamship called the Trim. In  1913 she was 
Purchased by a Dutch limited company, the 
ynlcan Transport Company, which had its 
headquarters at Rotterdam. A  single-ship 
company, the Hamborn Steamship Company, 
^as then formed, half of the shares in i t  being 
held by the Vulcan Transport Company and 
the other half by the Vulcan Coal Company, also 
a Dutch company of Rotterdam. Of the 1000 
shares of the Vulcan Transport Company, 998 
were held by the Kaiser Company, all the directors 
and shareholders of which were Germans resident 
n* Germany, with the exception of one, who was a 
Hungarian, and the remaining two shares were 
held by another German firm, Messrs. Thyssen 
and Co. The share capital of the Vulcan Coal 
Company was held by the Vulcan Transport 
Company, the Rhine Company, and the Lohberg 
Company. The directors of the Vulcan Coal 
Company were, with one exception, the same as 
those of the Vulcan Transport Company. A ll 
the directors and shareholders of the Rhine 
Company and the Lobbsrg Company were of 
German nationality. The Hamborn Steamship 
Company was registered in Holland, and the 
Managing committee consisted of two Germans, 
resident in Rotterdam.

The Hamborn was captured by a British  
Warship whilst running under a time charter with 
an American firm of shipowners on a voyage from  
New York to Cuba. The date of capture was 
i “6 27th Oct. 1915. The vessel was taken to 
H a lifa x  Nova Scotia, where a writ in prize was 
l®sued on the 31st Oct. 1915. Subsequently an 
order was made transferring the proceedings to
England.
lQHy an Order in Council dated the 20th Oct* 
iy l5 , art. 57 of the Declaration of London, which 
provided that “ the neutral or enemy character of 
a vessel is determined by the flag which she is 
entitled to fly,” ceased to be adopted and put 
mto force. The order was published in the 
Guzeife on the 26th Oct. 1915, the day upon 
^hich the Hamborn left New York.
. On behalf of the Crown it  was contended that 
la e court was entitled to look beyond the nominal 
ownership of the vessel for her true character, 
bat the company owning the vessel waB really an 

®bemy company, and that the flag which she was 
,Jlng at the time of her capture was not con- 

cmsive.
behalf of the claimants, the Hamborn 

ceamship Company, it  was contended that the 
est to be applied was the domicil of the steam- 

*P company, and that the conned ion of the 
°nrpany with the enemy was too remote to 
btitle the court to condemn the vessel as prize.

,, The Attorney‘General (Sir F . E. Smith, K  C.), 
a Solicitor-General (Sir Gordon Hewart, K .C.), 
bd Dunlop for the Procurator-General.

MacKinnon, K .C . and Balloch for the claimants.

The following were cited in  the course of the 
argument :

The H arm ony, 2 Ch. Bob. 322 ;
The In d ia n  Chief, Bosooe’s English Prize Cases, 

vol. 1, 251 ; 3 Ch. Bob. 12 ;
The Vrow E lizabeth , 5 Ch Bob. 2 ;
The Fortuna, 3 Wheat. 236 ;
The San José In d ia n a , 2 Gall. 267 ;
The In d u s tr ie , Eosooe, vol. 2, 297 ; Spinks 54 ;
The Ocean Bride, Boscoe, vol. 2, 309 ; Spmks, 66 ;
D a im le r Company v. C ontinen ta l Tyre and Rubber 

Company (Great B r ita in ) ,  114 L. T. Bep. 1049; 
(1916) 2 A. C. 307 ; „ „

The S t Tudrw , 13 Asp. Mar. Law Cas. 51b ; no  
L. T.  Bep. 634 ; (1916) P. 291 ;

Pitt Cobbett’s International Law, 3rd edit., part i ,
pp. 141, 142. j  -,

Cur. adv. vult.

j ) ec 12._The P r e s id e n t .—I t  is a settled rule
of prize iaw, based on the principles upon which 
Courts of Prize act, that they will penetrate 
through and beyond forms and technicalities to 
the facts and realities. This rule, when applied 
to questions of the ownership of vessels, means 
that the court is not bound to determine the 
neutral or enemy character of a vessel according 
to the flag she is flying, or may be entitled to fly, 
at the time of capture. The owners are bound 
by the flag which they have chosen to adopt, but 
captors as against them are not so bound. I t  has 
been said that “ it  is no inoonsiderable part of 
the ordinary occupation of a Prize Court to pull 
off the mask and exhibit the vessel in  her true
character.” . ,  . ,

The question to be determined in the present 
case is whether the true character of the steam
ship Hamborn was Dutch or German; or, m other 
words, whether her owners were enemy subjects 
or neutral subjects, She was nomina y owned 
by a limited company registered in Holland, and 
was flying the Dutch flag. Six separate com- 
panies appear upon the stage in the bistory of the 
vessel. For brevity’s sake I  shall call them by 
short English names. They are (1) the Hamborn 
Shipping Companv, (2) tue Vulcan Transport 
Company, (3) the Vulcan Coal Company, (4) the 
Kaiser Company, (5) the Rhino Company, an 
(6) the Lohberg Company. The th™e _ of
these companies were registered in Holland ; the 
last three in Germany. The ship (formerly a 
Norwegian vessel) appears to have been bought 
by the Vulcan Transport Company. She was 
afterwards transferred to the Hamborn Shipping 
Company, which was formed as a one-ship com
pany, and her name was changed to Hamborn, 
after a German town. ,

The Vulcan Transport Company were the 
managers of the ship. They acted in  part through 
two men named Groninger and Nalenz, who were 
German subjects, although said to reside m  
Holland. The Hamborn Shipping Company did 
not pay any cash to the Vulcan Transport Com
pany for the ship. The whole of the share capital 
of the Hamborn Shipping Company was held m  
equal shares by the Vulcan Transport Company 
and the Vulcan Coal Company. The directors of 
these two last-named companies were all Germans 
and resident in Germany. A ll the shares in the 
Vulcan Transport Company, except two, were 
held by the Kaiser Company ; the remaining two 
were held by Messrs. Thyssen and Co., a German 
firm, of Mülheim. The Kaiser Company was not
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only registered in  Germany, but a ll its directors 
ana shareholders were Germans resident in 
Germany, except one, who was a Hungarian.

A ll the shares in the Yulcan Coal Company 
were he d between the Yulcan Transport Com
pany, the Rhine Company, and the Lohberg 
Company. These last two named companies were 
also registered in Germany, and all their directors 
and shareholders were Germans. I t  is seen, 
therefore, that no one other than enemy subjects 
was a director, manager, or shareholder in any of 
the companies which are supposed to have had an 
interest, direct or indirect, in the Hamborn  
©hipping Company or the Hamborn ; and no 
person other than a German (unless i t  be the one 
Hungarian) had any pecuniary or beneficial 

to the extent of even a pfennig in 
the shipping company or the ship. W hat was 
the object of registering the three companies, 
nominally Dutch, in Holland, I  do not know. I t  
is possible that there are similar provisions in the 
law of Holland with reference to the ownership of 
a Dutch vessel by foreign companies to those 
contained m  our own Merchant Shipping Acts. 
But no information was given to the court as 
to this.

These being the facts, was the Hamborn in 
reality a Dutch or a German vessel ? In  my 
view there can be no doubt about the answer. 
She was a German vessel belonging to German 
owners.

In  the course of the argument, minute criticism 
was made of the translation of art. 6 of the con
stitution of the Vulcan Transport Company, 
which dealt with the respective positions and 
powers of Groninger and Nalenz on the one hand 
and the five German directors of the managing 
company on the other. I t  was argued that 
Groninger and Nalenz were in the position of 
directors, and that the five Grerman directors 
were a supervisory committee and not the direct- 
mg body.

I f  it  is necessary to deal with the question as 
one of substance and not of words only, I  am of 
opinion that the result of the evidence shows 
that the correct translation of art. 6 is as follows :

The management of the company is intrusted to a 
committee consisting of at most seven managers (first 
fixed, as seen below, at two—namely, Groninger and 
Nalenz), who are appointed and dismissed by the 
general meeting of shareholders. The committee of 
management is under the supervision of the board of 
directors. In the absence of one or more of the 
directors, the members of the board of directors shall 
decide whether the vacancies are to be filled. In dero
gation of the foregoing as regards the manner of 
appointment there are appointed for the first time as 
the managing oommittee Mr. Hans Groninger and 
Mr. Carl Nalenz, both of Rotterdam.

A rt. 10 similarly should read:
The committee of management require the assent of 

the members of the board of directors for the purposes 
therein set out.

So art. 11 :
The mnmuerH of the board of directors determine the 

oonaivions under which the oommittee of management 
are appointed and fix their salaries, without prejudice to 
the power of the general meeting to dismiss at any 
time one or more of the oommittee.

And, lastly, art. 16 :
The members of the board of directors determine the 

general rules according to which the business of the

company is to be carried on. In all ourrent measures 
they serve the committee of management as an ad
visory council. The oommittee of management are 
always obliged to carry out the directions of the board 
of directors.

The above gives the effect of the clauses in 
language which is easily understood here. The 
difference in the names of the two bodies is not 
worth discussion. I t  is no greater than “ the d if
ference Twixt tweedle- dum and tweedle-dee.” The 
result is that Groninger and Nalenz, the two 
Germans at Rotterdam, were entirely under the 
control of the five German directors in Germany) 
and that the centre and whole effective control 
of the business of the Hamborn Shipping Com
pany was in Germany.

Having regard to these facts the vessel must 
be regarded in this court as belonging to German 
subjects.
_ I  perhaps ought to mention one other con

sideration which was placed before the court by 
counsel for the claimants, by reference to art. 57 
of the Declaration of London, whereby it  had 
been provided that the neutral or enemy character 
of a vessel was determined by the flag which she 
was entitled to fly. Whether if  all the circum
stances were known, i t  would be held in the 
courts of Holland that the vessel was “ entitled ” 
to fly the Dutch flag, I  do not know. B ut in any 
event by an Order in Council of the 20th Oot. 
1915 it  was declared that the said art. 57 should 
from and after that date cease to be adopted and 
put in force, and that in lieu of the article the 
Prize Courts should apply the rules and principles 
formerly observed in them. The vessel was not 
captured till the 27th Oct. 1915.

I t  was said that the Order in Council was only 
published in the London Gazette on the 26th Oct. 
1915, and that the vessel had no opportunity of 
changing her flag. W hether i t  was desired to 
change it, and how long it  would have taken, I  
do not know. The date of the publication of the 
Order in Council, whatever i t  was, is in my view 
immaterial. The article was not in fact in force 
at the date of capture, and a ship which was really 
an enemy vessel had no protection under it. That 
is enough. B u t in truth, no serious argument 
was pressed upon the court on this head. The 
facts were stated rather in support of a plea ad 
misericordiam. The vessel being enemy property) 
such a plea, emanating from such an enemy, lacks 
not only force or favour, but is devoid even of a 
sense of decency.

The decision of the court is that the Hamborn 
is condemned as good and lawful prize.

Solicitor for the Procurator-General, Treasury 
Solicitor.

Solicitors for the claimants, Pritchard  and 
Sons.
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Thursday, Jan. 17, 1918.
(Before Sir S. T. E v a n s , President.)

T h e  G l e n r o y . (a)
Prize Court— British ship— Enemy goods— Goods 

diverted to British port—Discharge in British “port 
—Perishable nature of goods— Sale by shipowners 

Proceeds of sale—Liability to condemnation.
P'1 the absence of any dealing with enemy goods, 

which have been discharged in a British port, of 
such a character as to change the ownership in the 
same, the Crown is entitled, in case the goods are 
s°ld, to claim the proceeds of the sale in the same 
way that it would have been entitled to claim the 
9oods themselves i f  they had remained in  specie.

?His was an action on behalf of the Grown claim- 
lng the condemnation of the proceeds of sale of 
Certain enemy goods.

Phe goods in question were 2800 bags of 
aesamum seed, an East Indian product cultivated 
f°r the sake of its oil, and these bags were shipped 
f? June 1914, before the outbreak of the war, on 
be British steamship Glenroy, at Shanghai, by 

jflessrs. Schnabel, Gaumer, and Co., a German 
Rrrn carrying on business in Germany and in 
~bina. The seeds were consigned to Rotterdam  

*'° order,” W hilst on her voyage the Glenroy 
^as diverted to the port of London, where she 
Arrived on the 19th Aug. 1914. The seeds were 
RRshipped and stored in the port of London, but, 

they were of a perishable nature and unclaimed, 
he shipowners sold them in Sept. 1915 for the 

poBs sum of 2414Z. 6s. 4d. Freight, sale charges, 
” ghterage, storage, &c., amounted to 585Z. Os. 2d., 
.saving a balance of 1829Z. 6s. 2d., which was paid 
Rto the current banking account of the ship- 

° wnere.
,  July 1917 the Procurator-General first 
became acquainted with the real facts of the 
ae<3 and communications passed between the 
Ohoitor to the Treasury and the shipowners, 
ith the result that the shipowners paid over a 
heque for the sum of 1829Z. 6s. 2d. to the 

procurator-General, and this was paid into the 
^ r[ze Court, for adjudication. Subsequently a 
of Pr *ze was issued claiming condemnation 

bhis sum as droits of Admiralty.
jT h e  Solicitor-General (Sir Gordon Hewart, 

and M . Shearman for the Procurator- 
OReral.—I f  the Crown had been aware of the 
rcumstances of the case in Aug. 1914, when the 

8 8®0i arrived at the port of London, and where the 
©as were unshipped, i t  would have been within 

a l . rigbt to seize the goods as enemy property on 
«ntish  ship. The goods never became the pro- 

fa . y ° f  any other person ; in  fact, there was no 
* * « » t  to them. And just as the Crown was 

ab l^ 8<̂  k° ciaim the goods in specie, so, in the 
a 8?n®e of any dealing with them so as to create 
jo ff ih t in anyone else, there was the right to 
Th ° W. proceeds of sale if  the goods were sold, 
caiffr*®kt ° f  following the proceeds of sale after 
p  Pture was clearly established: (see Story’s 
gjfbb'ples and Practice of Prize Courts, P ra tt’s 
t0 ,7  bP- 28-30). This right should be extended 
U .i. ® case of enemy goods which were in a 
dec • Port and liable to seizure. There was no 
with81011 exactly 'n point, but the matter was dealt 

to some extent by Lord Parker in  his judg-
(a )  Reported by J, A. S l a t e r , E$q., Barrister-at-Law,

ment in the case of The Roumanian (114 L  T . 
Rep. 3 ; (1916) 1 A . C. 124), where he said : 
“ Obviously, if  the cargo were liable to seizure as 
prize, seizure followed by condemnation in the 
Prize Court would entitle the Crown either to the 
cargo itself or the proceeds thereof, subject to 
such shipowners’ or other charges as might, by 
law, take precedence of the Crown’s interest.” 
They also referred to

L in d o  v. Rodney, 2 Douglas, 612n.
The Hoffnung, Boscoe’s English Prize Cases, vol. 1, 

583 ; 6 Ch. Bob' 383 ;
The Charlotte, Bosooe, vol. 1, 585n.

The P r e s id e n t .— I t  is clear that these 2800 
bags of sesamum seed belonged to the enemy. 
They were laden on a British ship on a voyage 
from Shanghai to Antwerp and Rotterdam, and 
entered the port of London, the vessel having 
been diverted thither whilst on her way to her 
destination after the commencement of the war. 
Acting strictly according to their rights, the 
shipowners— I  dare say for good reasons or other
wise, because of the character of the goods— sold 
the goods, which realised a sum of 1829Z. 6s. 2d. 
after payment of freight and other charges. 
W hile in port, as well as whilst they were at 
sea, the goods were liable to capture or seizure 
by the Crown. There is no evidence before me 
that they went further afield than the port of 
London, and they were there sold. Thereupon 
they became converted into|money, and that money 
was in the hands of the shipowners. Somehow it  
came to the knowledge of the Procurator-General 
that there was that sum of money left in  the 
custody of the shipowners, and there was a 
demand made for i t  by him, equivalent to the right 
of seizure. I  think the goods were merely converted 
in port into money, and as the goods were subject 
to seizure and condemnation while they remained 
as specie, so in the case of the proceeds of their 
sale, nothing having arisen to interfere with or 
change their character, such proceeds are also 
subject to condemnation. Therefore I  condemn 
this 18291. 6s. 2d., the net proceeds of the goods 
the subject of seizure as good and lawful prize.

Solicitor for the Procurator-General, Treasury 
Solicitor.

Feb. 14,15, and 19, 1918.
(Before Sir S. T. E v a n s , President.)

T h e  B o n n a . (a)
Prize Court— Edible fats shipped in neutral country 

— Edible fats conditional contraband— Fats to be 
manufactured for consumption in neutral country 
— Other edible fats of a similar character thereby 
released for export to enemy country— Continuous 
voyage —  Principle of substitution —  Lim it of 
principle.

Cocoanut oil, which is largely used in the manufac
ture of margarine, was declared conditional contra
band by an Order in Council dated the 14th Oct. 
1915. A large quantity of this article was shipped 
in a neutral vessel in  1916 from the East Indies 
and consigned to a Swedish firm of margarine 
manufacturers. Whilst on its voyage the vessel 
arrived at a British port, where the cocoanut oil 
was seized as prize. The Crown claimed the can

to) Reported by J. A. S l a t e r , Esq., B»rrtster-»t-L»w.
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demnation of the oil on the ground that it was really 
intended for Germany, and, alternatively, that even 
i f  it was intended for manufacture into margarine 
in Sweden, and for consumption in that country, 
the result was the release of a large quantity of 
butter, which was, in fact, sent to Germany for 
consumption, and that therefore the doctrine of 
continuous voyage applied to the article. The 
Swedish firm  resisted the claim on the ground that 
the cocoanut oil was intended solely for use in the 
manufacture of margarine for Swedish consump
tion, and that the doctrine of continuous voyage did 
not apply to the case.

Held, that it was not in accordance with the 
principles of international law that raw materials, 
which were conditional contraband, on their way to 
citizens of a neutral country to be converted into a 
manufactured article for consumption in that 
country should be subject to condemnation on the 
ground that the consequence might, or even would, 
necessarily be that another article of a like kind, 
and adapted for a like use, would be exported by 
other citi sens of the neutral country to the enemy; 
but that i f  it was shown that in a neutral country 
particular manufacturers of an article were acting 
in  combination with particular producers or 
vendors of a similar article, and that the intention 
and object of their combination was to produce the 
one article so that the other might be released for 
export to the enemy, then the doctrine of continuous 
voyage would apply, and the ra n materials would 
be subject to condemnation as conditional contra
band with an enemy destination.

T h is  was a case in which the Crown claimed the 
condemnation of 416 tons of cocoanut oil seized 
on board the Norwegian steamship Bonna, on the 
27th Aug. 1916.

The Bonna was a test case, and upon its decision 
depended the fate of the cargoes of six other 
vessels, the Oscar Fredrik, the Prinsessan Inge- 
borg, the Axel Johnson, the Boxen, the Gyldtnpris, 
and the Atna.

The Bonna sailed from the Dutch Bast Indies 
with a cargo of 41(> tons of cocoanut oil, a sub
stance largely used in the manufacture of marga
rine, and consigned in the manner set out fully  
in the judgment. The claimants were the K ya  
Margarin Aktiebolaget Svea, of Kalm ar, Sweden, 
and they resisted the claim of the Crown on the 
ground that the cocoanut oil had been, bought by 
them for the purpose of the manufacture of 
margarine in their manufactory for sale and 
consumption in Sweden.

The contention of the Crown was that the 
manufacture of margarine had largely increased 
in Sweden since the outbreak of the war, and 
statistics showed that there had been an enor
mous export trade in butter carried on with  
Germany so long as edible fats were imported 
into Sweden. Later on, however, when a quantity 
of edible fats were seized as prize, and the impor
tation of the same into Sweden declined, the 
exports of butter to Germany fell ofE. This 
showed that the import of edible fats had 
a considerable influence upon the trade with  
Germany, and, as it  was an established 
principle that where raw material which was con
ditional contraband was liable to condemnation 
as prize if  it  was on its way to a neutral country, 
there to be manufactured into articles which were 
afterwards to be exported to an enemy country,

this principle ought to be extended to cases like 
the present, where the importation of one article 
permitted of the exportation of an article of a 
similar character, and that this extension of the 
doctrine of continuous voyage was justifiable 
owing to the.ramifications of modern commerce.

The Solicitor-General (Sir Gordon H e w a r t ,
K.G.), B. A. Wright, K .C ., and Pease for the 
Procurator- General.

Leslie Scott, K .C . and Le Quesne for the 
claimants.

The following cases were cited in the course of 
the arguments:

The B a lto , ante, p. 88 ; 116 L . T . Rep. 319 ; (1917) 
P. 79;

The H akan, ante, p. 161 ; 117 L . T . Rep. 619;
(1918) A. C. 148 ;

The Baron S tjem blad, ante, p. 178 ; 117 L . T . Rep- 
743 ; (1918) A . C. 173.

Cur, ndv. vult.
Feb. 19.— The P r e s id e n t ^-'This claim relates 

to 416 tons of cocoanut oil shipped on the Nor
wegian steamship Bonna, and seized on the 27th 
Aug. 1916. The claimants are a Swedish company 
of margarine manufacturers and dealers carrying 
on business at Kalm ar. The company was formed 
before the war, but its business increased largely 
after the war. Cocoanut oil was declared con
ditional contraband by an Order in Council dated 
the 14th Oct. 1915.

The case for the claimants was that the oil was 
their property, and was bought for the purpose of 
the manufacture of margarine in their own factory 
for sale and consumption in Sweden, and as such 
was not subject to capture or condemnation.

I t  was contended for the Grown that the claim
ants had failed ,to discharge the onus which, in 
the circumstances, rested upon them, to establish 
that, the destination of the oil was neutral; and, 
further, that the oil was subject to condemnation 
on the ground either (1) that it, and the margarine 
for the manufacture of which it  was acquired, 
should, in the circumstances, be deemed to have 
an enemy destination; or (2) that such margarine, 
when manufactured, would, to the knowledge of 
the claimants, be consumed in Sweden in sub
stitution for Swedish butter to be supplied to 
Germany.

Of the total of 416 tons, 111 tons were shipped 
at Batavia and Sonrabaya, in the Dutch East 
Indies, by Messrs. G. H . Slot and Co. as con
signors to Messrs. Auguste Pellerin. Fils, and Co. 
as consignees at (Jhristiania; and 305 tons at 
Sourabaya by Messrs. Burns, Philps, and Co- 
Limited, as consignors to M r. Anders Mellgren 
as consignee at Gothenburg. A ll the consign
ments were intended for the claimant company, 
which had bought the former lot through Messrs- 
A. B. Nielsen and Co. of Christiania, and the latter 
through M r. Ole Boe, of the same city. The g o o d s  
were sold and bought under f.o.b. contracts.

I t  was said that the first-named consignees. 
Messrs. Auguste Pellerin, Fils, and Co., were 
inserted in some of the bills of lading through a 
mistake of the shippers, which was not discovered 
t i ll  after the vessel sailed. W hile she was on her 
voyage the shippers caused a cablegram to be 
transmitted to her master, asking him to alter 
the manifest by entering the name of M r. Anders 
Mellgren as the consignee. This he did not do, 
but he pinned the cablegram to the manifest-
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W hether i t  was intended that he should alter the 
bills of lading or.not is in doubt.

M r. Anders Mellgren was the French Consul at 
Gothenburg. H e had no control over, or bene
ficial interest in, the goods. H is name was used 
as consignee with his assent, accorded for a small 
commission. The object of this was, according 
to the claimants’ story, to facilitate the passage 
of the goods into Sweden by satisfying any British  
cruiser or examining vessel that the destination 
of the goods was neutral, and so to avoid the 
diverting of the vessel and her cargo to a British  
port for search and examination.

How the alleged mistake of inserting Messrs. 
Auguste Pellerin, Fils, and Co. in some of the 
bills of lading arose has not been shown as clearly 
us could be wished. But, however that occurred, 
end whatever the object of consigning the goods 
to Mellgren may have been, the result was that 
the ship’s papers did not show who were the real 
consignees for whom the goods were destined. 
This clearly placed upon the claimants the burden 
of proving that the goods did not have an enemy 
destination. Other matters arising upon the 
documents also required explanation, but I  refrain  
from entering upon them, as that may be unneceB- 
aai'y in  view of the decision to be pronounced 
upon the claim to the release of the goods.

As to the ownership and destination of the 
goods, having regard to all the circumstances, I  
bave come to the conclusion that the oil was the 
property of the claimants, and was bought, and 
intended to be used by them in their own factory 
ln the manufacture of margarine, and that such 
margarine was intended for consumption in 
Sweden.

Apart from these questions of fact, counsel for 
the Crown rested their case upon a broader ground, 
ptatistics were given in evidence to show the 
increase of the importation into Sweden of raw 
materials for margarine and of the production 
uud sale of margarine, and to show the simul
taneous increase of the export of butter from 
«weden to Germany, They were interesting, and 
bejond doubt they proved that the more mar
garine was made for the Swedes the more butter 
Was supplied by them to the Germans, and that 
when, by reason of the naval activity of this 
Couutry, the imports for margarine production 
became diminished, the Swedish butter was kept 
tor consumption within Sweden itself, and ceased 
to be sent to the enemy.

Upon these facts counsel for the Crown for
mulated and founded their legal proposition, 
/■bat proposition may be translated in practical 
er®8 in relation to the facts of this case, perhaps 

more usefully than if  i t  were stated in abstract 
a>iguage. So translated, it  may be stated 

thus :__
. " Margarine and butter are of the same class of 
°od, one being used as a substitute for, or even as 
n equivalent of the other. Margarine was pro- 
uced in Sweden— by the claimants among others 

~~with the result that, to the knowedge of the 
manufacturers, the butter of the country was 

®mg Bent to Germany, where it  would pass under 
he control ot the Government. There was, so to 
Peab, one reservoir of the edible fats, butter and 

k mgarine. As one part of the contents— the 
utter— was conveyed away for consumption in 

i ^fmany, the other part— margarine— was sent 
to take its place for consumption in Sweden 

V o l . X IV . ,  N . S.

I f  the one part could be captured as conditional 
contraband, the other part was subject to capture 
also; and not only that part when completely 
manufactured, but the raw materials for i t  as well.”

No authority was nor could be adduced for the 
proposition formulated in such an argument, but 
it  was contended, nevertheless, that i t  logically 
followed principles recognised by international law.

Before pronouncing the decision of the court, 
I  think it  right to say that if  it  was established 
that raw materials were imported by a neutral 
for the manufacture of margarine with an inten
tion to supnly the enemy with the manufactured 
article I  should be prepared to hold that the 

.doctrine of continuous voyage applied so as to 
make such raw materials subject to condemna
tion as conditional contraband with an enemy 
destination.

I  should go even further, and hold that i f  it  
was shown that in a neutral country particular 
manufacturers of margarine were acting in com
bination with particular producers or vendors of 
butter, and that the intention and object of their 
combination was to produce the margarine in 
order to send the butter to the enemy, the same 
doctrine would be applicable with the same 
results.

B ut there is a long space between those two 
supposed cases and the one now before the court, 
and this space, in my view, cannot be spanned 
by the application of the accepted principles of 
the law of nations.

I  do not consider that i t  would be in accordance 
with international law to hold that raw materials 
on their way to citizens of a neutral country to 
be converted into a manufactured article for 
consumption in that country were subject to 
condemnation on the ground that the conse
quences might or even would necessarily be that 
another article of a like kind and adapted for a 
like use would be exported by other citizens of 
the neutral country to the enemy.

I  therefore allow the claim, and order that the 
goods seized, or the proceeds if  sold, be released 
to the claimants.

Solicitor for the Procurator-General, Treasury 
Solicitor.

Solicitors for the claimants, Botterell and 
Boche,

Feb. 25, 26, March 11, 12, 18, 19, 20, and 
April 15. 1918.

(Before Sir S. T. E va ns , President.)
T h e  L e o n o r a : (-j )

Prize Court —  International law —  Neutral ship—  
Cargo of enemy origin with neutral destination—  
Reprisals Order in  Council of the 16th Feb. 1917 
— Terms of order as affecting neutrals— I  neon- 
venience and loss to neutrals— Validity of order 
—  Reprisals —  Special circumstances of case—  
— Right, to condemn ship and cargo.

By an Order in Council dated the 16th Feb. 1917 it 
was provided, inter alia, that (1) a vessel which is 
encountered at sea on her way to or from a port 
in any neutral country affording means of access 
to the enemy territory, without calling at a port in 
British or allied territory, shall, until the contrary

(a) Reported by J. A. Slates , Esq., Barrie ter-at-T.»w,
2 £
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is  established, be deemed to be carrying goods with 
am enemy destination or of enemy origin, and shall 
be brought in for examination, and, i f  necessary, 
for adjudication bef ore the Prize Court; (2) any 
vessel carrying goods with an enemy destination or 
of enemy origin shall be liable to capture and con
demnation in respect of the carriage of such goods ; 
and (3) goods which are found on examination of 
any vessel to be goods of enemy origin or of enemy 
destination shall be liable to condemnation.

The Order in Council was made as a reprisal fo r  
an enemy memorandum which was declared to be 
“ m  flagrant contradiction with the rules of inter
national law, the dictates of humanity, and the 
treaty obligations of the enemy.”

A neutral vessel sailed from a neutral port with a  
cargo of coal which was obtained from an adjoin
ing country in the occupation and under the com- 
plete control of the enemy. The coal was conveyed 
through the occupied territory to the neutral port 
partly by rail and partly by water, and was con
signed to a neutral firm  in another neulrol country 
which was contiguous to and in direct and constant 
communication with the enemy country. The 
vessel proceeded direct from one neutral country to 
the other neutral country, and made no attempt to 
call at a port in British or allied territory, During 
her voyage she was captured, and the Croum claimed 
condemnation of the vessel and the coal on the 
ground that there had been an infringement of the 
Order in Council. The claim of the Crown was 
resisted by the shipowner and by the oumers of the 
cargo on the grounds that the Order in Council 
was invalid and contrary to international law as 
it interfered to a greater extent than• was 
necessary with the trade of neutrals ; that it made 
no provision for compensation for neutrals for loss 
or inconvenience caused by the Order; that neutrals 
were entitled to carry on their sea-borne trade with
out hindrance, subject to the risk involved in carry
ing contraband or in attempting to break a 
recognised legal blockade; that under the special 
circumstances of the case the coal was not of enemy 
origin or of enemy destination ; and that no port 
had been appointed to which a neutral vessel 
should go for examination.

Held, that where  ̂under the circumstances of the 
case there is a just cause for retaliation, neutrals 
may by the law of nations be required to submit 
to inconvenience from the acts of a belli
gerent Power; greater in degree than would be 
justified had no just cause for retaliation arisen ; 
that' an order authorising reprisals w ill be con
clusive as to the facts which are recited as showing 
that a case for reprisals exists ; and that therefore 
the Order in question was perfectly valid, having 
regard to the circumstances existing in  Feb. 1917. 

Held, also, that the coal in question in the case was of 
enemy origin, and that the appointment of a port 
for the examination of the cargo was not a condi
tion precedent to the enforcement of the operative 
clause of the Order.

T h i s  was a case in  which the Crown claimed the 
condemnation of the steamship Leonora and her 
cargo of ooal, under the provisions of the 
R e p ris a l Order in Council of the 16th Feb. 1917.

The case of the Leonora was realJy a teat case, 
and upon the decision given in it  depended 
the cases of seven other vessels, which had been 
seized and retained under similar circumstances. 
Ihese vessels weie the Hermina, the Emma Fern-

strom, the Tellus, the Bergvik, the Dagny, the Olof 
W ijk, and the James J. Dickson. The first of 
these, like the Leonora, was a Dutch vessel; the 
other six were Swedish.

The Leonora, a Dutch steamship of 1155 tons 
gross register, belonged to a person named Jos 
de Poorter, of Rotterdam, and was chartered by 
a company called G. and L. Beijers Im port and 
Export Aktiebolaget, of Stockholm, for the 
carriage of a cargo of coal from Rotterdam to 
Stockholm. The agents of the Stockholm firm  
at Rotterdam were the Coal Trade Company. 
The coal was produced in Belgian collieries under 
the control of the German Government, and sold 
by a department of that Government in Brussels 
to Beijers, who sub-sold it  to a Swedish company. 
A fter the coal left the mines in Belgium it  was 
carried by rail to Antwerp and then by water 
from Antwerp to Rotterdam. I t  was there 
shipped on board the Leonora. The cargo of the 
Leonora was a part of a consignment of 40,000 
tons of coal sold by the German Government to 
Beijers, more than half of which had been 
delivered before the capture of the vessel, which 
took place on the 16fch Aug. 1917 whilst on her 
voyage from Rotterdam to Stockholm. The 
Leonora had made no attempt to call at a British  
port.^ The capture was made and the proceedings 
in prize taken under the Order in Council of the 
16th Feb. 1917.

By the Order in Council, dated the 16th Feb. 
1917, it  is provided as follows :

Whereas by an Order in  Council, dated the 11th day 
o f M arch 1915, H is  M a je s ty  was pleased to  d irec t 
certa in  measures to  be taken against the commerce of 
the enem y; and whereas tbe German Governm ent has 
now issued a memorandum decla ring th a t from  February 
1917 a ll sea tra ffic  w i l l  be prevented in  certa in  zones 
the re in  described adjacent to  G reat B r ita in  and France 
and Ita ly , and th a t neu tra l ships w il l  navigate the  said 
zones a t th e ir  own r is k  ; and whereas s im ila r directions 
have been given by o ther enemy P ow ers ; and whereas 
the orders embodied in  the said memorandum are in  
flag ran t con trad ic tion  w ith  the ru les o f in te rna tio na l 
law , the dicta tes o f hum an ity , and the tre a ty  ob ligations 
o f the enem y; and whereas such proceedings on the 
p a rt o f the enemy render i t  necessary fo r  H is  M a jesty 
to  adopt such fu r th e r measures in  order to  m a in ta in  the 
efficiency o f those prev iously  taken to  prevent com
m odities o f any k in d  from  reaching or leav ing the enemy 
countries, and fo r th is  purpose to  subject to  capture 
and condemnation vessels ca rry ing  goods w ith  an enemy 
destination o r o f enemy o rig in  unless they a fford  un to  
the forces o f H is  M a jesty  and H is  a llies ample oppor
tun ities  o f exam ining th e ir cargoes, and also to  subject 
such goods to  condem nation: H is  M a jesty  is therefore 
pleased, by and w ith  the  advice o f H is  P r iv y  Council, to  
order, and i t  is  hereby ordered, th a t the  fo llow in g  d irec
tions sha ll be observed in  respect o f a ll vessels w h ich  sa il 
from  th e ir  p o rt o f departure a fte r the date o f th is  O rder :
1. A  vessel w hich is encountered a t sea on her way to or 
from  a po rt in  any ne u tra l coun try  a ffo rd ing  means of 
access to  the enemy te r r ito ry  w ith o u t ca lling  a t a p o rt in  
B r it is h  or a llied  te r r ito ry  sha ll, u n t il the con tra ry  is 
established, be deemed to  be ca rry in g  goods w ith  an 
enemy .destination, o r o f enemy o rig in , and sha ll be 
brough t in  fo r exam ination, and, i f  necessary, fo r 
ad jud ica tion  before the  P rize C ourt. 2. A n y  vessel 
ca rry ing  goods w ith  an enemy destination, o r o f enemy 
o rig in , sha ll be liab le  to  capture and condemnation in  
respect o f the carriage o f such goods ; provided th a t, in  
the  case o f any vessel w hich calls a t an appointed B ritish  
or a llied  p o rt fo r  the  exam ination o f her cargo, no 
sentence o f condemnation sha ll be pronounced in  respect
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on ly o f the  carriage o f goods o f enemy o r ig in  or destina- 
tjo n , and no such presum ption as is  la id  down in  a r t. 1 
sna il arise. 3. Goods w hich are found, on the  exam ina
tio n  o f any vessel, to  be goods o f enemy o r ig in  o r o f 
enemy destination sha ll be liab le  to  condemnation. 
4. N o th in g  in  th i3  O rder sha ll be deemed to  a ffect the 
l ia b i l i ty  o f any vessel or goods to  capture o r condemna
tio n  independently o f th is  O rder. 5. T h is  O rder is 
supplemental to  the  Orders o f the  H th  M arch  1915 and 
the  10th Jan. 1917 fo r re s tr ic tin g  the  commerce o f the 
enemy.

The case for the Grown, which is dealt with  
very exhaustively in the judgment of the Presi
dent, was that the Reprisal Order pf Feb. 1917 
was perfectly justifiable under the special 
circumstances, more particularly on account of 
the conduct of marine warfare by the Germans, 
and that, therefore, as the vessel had failed to 
comply with the regulations contained in the 
Order, she was liable to be condemned as prize, as 
well as her cargo.

The case for the shipowner and the owners 
cf the goods was thus summarised by the 
President:—

(1) No measure o f retaliation by a belligerent 
for acts of an enemy admittedly committed in 
breach of international law, or even of the dicta tes 
° f  justice and humanity, is justifiable by the law 
° f  nations i f  and in so far as i t  affects neutrals 
with any inconvenience or loss.

(2) No measure for restriction of the enemy’s 
commerce, whether taken by way of retaliation or 
otherwise, is justifiable by the law of nations, if  
'•hereby the trade of neutrals by sea is interfered 
With to a greater extent than it  is by the existing 
rules relating to contraband, strict blockade, or 
bnneutral service.

(3) No such measure is justifiable by the law of 
nations, unless fu ll compensation for all inconve
nience or loss is provided for the neutrals affected 
Ra their absolute and unqualified right.

(4) N eutrals are entitled to carry on their sea
borne trade with the enemy with impunity, what
ever breaches of international law the enemy may 
be guilty of, at any rate if  they make a formal pro- 
fest against the enemy’s illegal conduct, subject 
°nly to the risk involved in carrying contraband, or 
attempting to break a recognised legal blockade 
° f  the enemy’s ports or territory.

(5) Even if  some measure of retaliation is 
allowed by the law of nations which may affect

commerce, the Order in  Gouneil of Feb. 
ly 17 was invalid, because it  imposed upon 
beutrals excessive interference, inconvenience, 
and loss.

(6) The Order in Council was invalid, at any 
vate, in the case of the Leonora and her cargo, 
because (a) the coal was not of enemy origin, and 
1°) no port had been appointed to which the vessel 
bould go for examination.

The Attorney-General (Sir F . E . Smith, K .C.), 
"¡be Solicitor-General (Sir Gordon Hewart, K .O .), 
Greer, K .C ,, Clive Lawrence, and Pearce Higgins 
l0r the Procurator-General.

H. Erie Richards, K .C ., MacKinnon, K .C., 
and Bisschop for the shipowner.

Leslie Scott, K .C., Stuart Bevan, and Le Quesne 
° r  the cargo owners. Cw,  adv_vu lt

A pril 15.— The P r e s id e n t .—These prize pro- 
bedings relate to eight steamships with their

cargoes, which were captured in Aug. and Sept. 
1917 whilst on voyages from Rotterdam to 
Stockholm, Gothenburg, and other Swedish ports. 
The cargoes consisted mainly of coal and coke. 
The steamship Leonora and one other were Dutch  
vessels; the other six belonged to Sweden. The 
captures were all made under the authority, or 
assumed authority, of an Order in Council issued 
on the 16th Feb. 1917. The Crown asks for the 
condemnation of the ships and also of their 
cargoes, in accordance with the provisions of that 
Order. The claimants, the owners of the various 
ships and cargoes, contend that the Order in  
Council is illegal and invalid, and that the 
captures were therefore wrongful.

The issue thus raised is obviously one of 
supreme importance, not ODly as between the 
belligerents and neutrals, but also in its results 
upon the position of the belligerents themselves, 
and its possible effect upon the proximate and, 
indeed, ultimate fortunes of the war. The same 
broad question arises in reference to all the cap
tures ; and possibly the decision in the first case 
may be sufficient to dispose of all the others; 
but there is no express agreement that it  should 
be treated and accepted as a test case for the 
determinatioii of the remaining ones.

The case ¡¡of the Leonora is the one in which 
the evidence was taken, and the arguments 
heard, and it  is to this case that the present 
judgment directly applies. As the hearing 
proceeded the material facts became undisputed 
in substance, and they may be summarised as 
follows:—

The Leonora was a Dutch steamer belonging 
to one Jos. de Poorter, of Rotterdam. She was a 
vessel of 1155 tons gross register. She was char
tered by a company called G. and L . Beijer 
Im port and Export Aktiebolaget, of Stockholm 
(which I  shall call “ Beijers ”), for a voyage from  
Rotterdam to Stockholm, at a freight of 40kr. per 
metric ton. This was about ten times the 
amount of the freight ruling before the war. I t  
was from 4s. 3d. to 4s. 6d. in July 1914 She was 
loaded with about 1677 tons of coal; the total 
freight was 67,099kr. In  other words, the freight 
for this small tramp steamer was about 37001. 
for the voyage of about 830 miles, as against a 
pre-war freight of 3751.

Beijers were the shippers, and the b ill of lading, 
dated the 31st July 1917, was made out to them
selves or their assigns. The vessel was captured 
by a British cruiser on the 16th Aug. 1917 in open 
waters some distance out from the Hook of 
Holland, and was taken first to Harwich and 
thence to the Thames. The coal was produced 
in Belgian collieries under the control of the 
German Government, and sold by a department 
of that Government in Brussels, called the Royal 
Imperial Central Coal Committee— or sometimes 
more shortly, the Chief Coal Office—to Beijers. 
I t  Was part of a total quantity of 40,000 tons sold 
under a contract said to have been entered into 
on the 4th April 1917. More than half the total 
quantity appears to have been delivered before 
the capture of the Leonora, and about 1400 tons 
were laden on one of the other ships, the Emma 
Fernstrom— a Swedish vessel— captured a little  
later. The coal was either sub-sold by Beijers to 
the Stockholm Gas and Electricity Company, or 
bought by Beijers for them as their agents, upon 
a commission of 4 per cent.
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The price had to be paid to the German Depart
ment— the Brussels Chief Coal Office— when the 
coal was placed on truck at the mine. I t  was 
earned by rail from the mine to Antwerp, and by 
water from Antwerp to Rotterdam. Both Beijers 
and the Stockholm Gas and Electricity Company 
claimed, in the alternative, as the owners of the 
coal. JNo point was made on behalf of the 
Crown about the ownership or the form of 
the claim. I t  is immaterial, therefore, which of 
the alternative claimants were the owners of the 
cargo.

When I  come to deal with the argument of the 
claimants’ counsel that the coal seized was not 
“ of enemy o rig in” (within the meaning of that 
phrase in the Order in Council), i t  will be neces
sary to go moie fully into the facts relating to 
the German occupation of Belgian territory 
(which comprised the district where the mines 
from which the coal was produced were situate), 
and to the control exercised by the Geiman 
Government over such territory, and the indus
tries located therein.

A t this stage i t  is sufficient to note two matters 
in connection with the contract for the sale of the 
coal by the German Department to Beijers, and 
the contract between Beijers and the Stockholm 
company. In  the latter, which was first in order 
of time, Beijers reserved to themselves the right 
of rescinding the contract without compensation 
for damages, or of making such alterations in the 
price, mode, and times of delivery as might be 
occasioned by measures, restrictions, or the like, 
introduced by “ the authority in the country of 
production or exportation.”

In  the contract between the German Depart
ment and Beijers i t  was stipulated that the prices 
were liable to any contingent alteration imposed 
“ by our Government” which would be communi
cated to Beijers as soon as it was notified to the 
Department in Brussels; in which event Beijers 
would have the right, so long as the coal had not 
le ft the mines, to withdraw from the contract if  
they informed the Brussels Department by tele
graph to that effect immediately on receipt of the 
latter’s communication. This contract also con
tained the following clause:

W e (th a t is, the  German Coal D epartm ent a t 
Brnssels) m ust also reserve ou r r ig h t to  send you (th a t 
is, Beijers) certa in  deliveries fo r  Swedish oustomers 
who are in  the  in te res t o f the German Em pire , and 
m ust therefore be p u t by  you in  the  f irs t ra nk , th a t is, 
before yon sa tis fy  the wishes o f you r o ther customers.

The case for the Crown may be translated into 
quite simple terms. I t  was that the Leonora was 
carrying goods of enemy origin from a port in a 
neutral country, affording means of access to the 
enemy territory, to a port in a neutral country 
also affording means of access to the enemy terri
to ry; and was therefore liable to capture and 
condemnation in respect of the carriage of such 
goods under the Order in  Council of the I6 th  
Feb. 1917; and that the goods were also liable 
to condemnation under the same Order. The 
answer of the claimants is : the order was illegal 
and invalid as against neutrals; and, therefore, 
the capture was wrongful, and neither the vessel 
nor the goods can be condemned.

W hile the main contentions may be so succinctly 
stated, the arguments in support of them covered 
a wide area in the domain of international law ; 
and were formulated and developed with learn

ing, skill, and amplitude on both sides. Before 
approaching the questions of the construction, 
effect, and validity of the Order in Council, it  is, 
in my view, essential to examine and to keep in 
mind the circumstances—exceptional, and, indeed, 
unique in their character— which led up to its 
promulgation. Its  basis was retaliation, and its 
object was the restriction of the commerce of the 
enemy. I t  was intended to be, and was by its 
express terms stated to be, supplemental to an 
earlier Order in Council of the H th  March 1915, 
which was similarly based, and had the same 
object.  ̂ I t  is, therefore, necessary to go back to 
ascertain the origin and operation of the first 
Order.

In  the first week of Feb. 1915— I  think on the 
4th Feb.— the German Government issued an 
official Declaration that the English Channel, the 
north and west coasts of France, and all the 
waters round the British Isles, would be treated 
as a “ war area,” and that all enemy ships, what
ever their character, found in that area would be 
destroyed, and neutral vessels would be exposed 
to danger.

Even before this the enemy had shown how 
they were prepared to treat vessels belonging tu 
their adversaries, whatever the class or mission 
of such vessels might be. Near the end of Oct. 
1914 a German torpedo had sunk a French 
passenger steamer— the Am iral Ganteaume— with 
more than 2000 unarmed refugees on board, 
including a large proportion of women and 
children. By good fortune a British steamship, 
happening to be near, succeeded in rescuing most 
of the passengers, but a considerable number lost 
their lives.

The declaration by Germany of the “ w ararea” 
already referred (to was communicated by this 
country to all the important neutral countries 
(including, of course, Holland and S weden) in a 
note dated the 1st March 1915. The note com
mented upon the declaration, and also fore
shadowed the retaliatory measures which would 
be adopted, and were afterwards incorporated in 
the Order in Council of the 11th March 1915.

The British Note of the 1st March 1915 was 
presented to the Governments of Argentina, 
Brazil, Chili, Denmark, Greece, Ita ly , the Nether
lands, Norway, Portugal, Spain, Sweden, Switzer
land, the United States, and Uruguay. I t  ran as 
follows:—

Germany has declared th a t the E ng lish  Channel, the 
n o rth  and west coasts o f France, and the waters round 
the B r it is h  Isles are a “  w ar area,”  and has o ffic ia lly  
no tified th a t “  a ll enemy ships found in  th a t area w i l l  be 
destroyed, and th a t neu tra l vessels m ay be exposed to  
danger.”  Th is  is  in  effect a c la im  to  torpedo a t s ig h t,' 
w ith o u t regard to  the  safe ty o f the crew or passengers, 
any m erchant vessel under any flag. As i t  is  no t in  the 
power o f the  German A d m ira lty  to  m a in ta in  any 
surface c ra ft in  these waters, th is  a tta ck  can o n ly  be 
delivered b y  submarine agency. The law  o f nations in  
regard to  a ttacks  on commerce has a lw ays presumed 
th a t the f irs t du ty  o f the captor o f a m erchant vessel is 
to  b rin g  i t  before a P rize C ourt, where i t  may be tried , 
where the  re g u la r ity  o f the  capture m ay be challenged, 
and where neutra ls  m ay recover th e ir  cargoes. The 
s ink ing  o f prizes is  in  its e lf a questionable act, to  be 
reeorted to  on ly  in  ex trao rd ina ry  oircumstanoes and 
a fte r prov is ion  has been made fo r  the  safe ty o f a ll the  
crew and passengers ( i f  there are passengers on board). 
The re spons ib ility  fo r d isc rim ina ting  between neutra l 
and enemy vessels, and between ne u tra l and enemy
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cargo, obviously  rests w ith  the  a tta ck in g  ship, whose 
du ty  i t  is  to  v e r ify  the  status and character o f the 
vessel and cargo, and to  preserve a ll papers before 
s ink ing  o r even cap tu ring  i t .  So also is  the  humane 
d u ty  o f p ro v id ing  fo r  the safe ty o f the crews of 
M erchant vessels, w hether ne u tra l or enemy, an ob liga 
tio n  upon every be lligerent. I t  is upon th is  basis th a t 
a ll previous discussions o f the law  fo r  regu la tin g  warfare 
a t sea have proceeded.

A  German subm arine, however, fu lf ils  none o f these 
ob ligations. She enjoys no loca l command o f the 
Waters in  w hich she operates. She does no t take  her 
captures w ith in  the ju risd ic tio n  o f a P rize  C ourt. She 
carries no prize crew w h ich  Bhe can p u t on board a 
Prize. She uses no effective means o f d isc rim ina ting  
between a ne u tra l and an enemy vessel. She does no t 
receive on board fo r  safety the crew o f the vessel she 
B1nks. H er methods of w arfare are therefo re en tire ly  
outside the  scope o f any o f the in te rna tio na l ins tru - 
hients re gu la tin g  operations against oommerce in  tim e  
° f  war. The German decla ration substitu tes in d is 
crim inate destruction fo r regulated oapture.

Germany has adopted these methods against peaceful 
traders and non-com batant crews w ith  the avowed 
object o f preventing  commodities o f a ll k inds (inc lud ing 
™ °d f'or the c iv i l  population) from  reaching o r leaving the  
rbutish Is les o r N orthe rn  Prance. H e r opponents are, 
therefore, d rive n  to  frame re ta lia to ry  measures in  order 
ln  th e ir tu rn  to  prevent commodities o f any k in d  from  
teaching o r leaving Germany. These measures w ill,  
however, be enforced by the B r it is h  and F rench Govern
ments w ith o u t r is k  to  ne u tra l ships o r to  neu tra l or 
hpn-oombatant life , and in  s tr ic t  observance o f the 
uiotates o f hum anity .

The B r it is h  and F rench Governments w i l l  therefore 
hold themselves free to  deta in and take  in to  p o rt ships 
carry ing goods o f presumed enemy destination, owner- 
chip, or o rig in . I t  is no t intended to  confiscate such 
vessels o r cargoes unless they w ou ld  otherw ise be 
'able to  condemnation.

The trea tm en t o f vessels and cargoes w h ich  have 
Bailed before th is  date w i l l  no t be affected.

Then followed in due course the first Order in  
Loune.il as a retaliatory order. I t  recited that 
l be (Jarman Government had issued certain 
0rder8 which in violation of the usages of war 
Purported to declare the waters surrounding the 
United Kingdom a m ilitary area, in which all 
~fritish and allied merchant vessels would be 
destroyed, irrespective of the safety of the lives 
'".Passengers and crews, and in which neutral 
chipping would be exposed to similar danger in 
view of the uncertainties of naval warfare, and 
had warned neutrals against intrusting crews. 
Passengers, or goods to British or allied ships.
, I t  contained further recitals to the effect that 
the enemy’s conduct gave to this country an 
^questionable right to re taliation; that His  
p ajesty had therefore decided to adopt measures 
j.n order to prevent commodities of any kind 
rom reaching or leaving Germany, but that such 

measures would be enforced without risk to 
heutral ships or to neutral non-combatant life, 
?hd in strict observance of the dictates of 
humanity; and that the object of such measures 

a® to restrict the commerce of Germany.
The operative part of this Order was directed 

po four classes of cases, in which i t  was intended 
7° place difficulties or to impose restrictions on 
rade by or with Germany, through the carriage 
y sea of goods from or to that country— namely, 

1 ) to goods laden on vessels voyaging to a German 
P °rt; (2) to goods laden in a German port on 

essels voyaging from a German p o rt; (3) to

goods carried on a vessel on her way to some 
port other than a German port when the goods 
had an enemy destination or were enemy pro
perty ; and (4) to goods on board a vessel sailing 
from a port other than a German port, which 
were of enemy origin or were enemy property.

In  these various caee3 i t  was provided that the 
vessels might be required to discharge the goods 
to which the Order applied in a British or allied 
port. But the vessels themselves were not made 
subject to the penalty of condemnation or even 
detention. The goods required to be discharged 
were to be placed in the custody of the marshal 
of this co u rt; and, unless contraband of war, or 
requisitioned, they (or their proceeds if  sold) 
were to be dealt with by restoration, or detention, 
until the conclusion of peace, or otherwise in such 
manner as this court might in the circumstances 
deem to be just.

A  very large number of cases has been dealt 
with in thitf court under the order, and in the 
French Prize Court under a similar order.

P art of the argument of the present claimants 
involves the question of the validity or legality of 
this first Order. But it  was not pressed in these 
proceedings, because in a case which came before 
me in Aug. 1915 and A pril 1916— namely, The 
Stigstad (13 Asp. Mar. Law Cas. 310 ; 114
L . T. Rep. 705; (1916) P . 123)— it was decided 
that this Order was valid. The question of 
its validity was then raised, although it  was not 
much argued. B ut the appellate tribunal in 
that or in the present ease may be asked to 
review and reverse the decision then pronounced. 
In  the meantime, especially as the Order in 
Council has similarly been acted upon in scores 
or hundreds of cases since, I  do not retract from  
the judgment, although I  hope my mind will not 
on that account swerve in forming a decision upon 
the question now raised as to the subsequent 
Order of Feb. 1917.

To revert to the history of the enemy’s conduct 
at sea after the Declaration of Feb. 1915, the 
German authorities lost no time in carrying into 
effect their threats. Their submarines sank 
British ships and destroyed lives of innocent 
persons in March 1915. In  A p ril they sank 
Dutch, Swedish, and Portuguese ships (Portugal 
at that time being a neutral). They also torpedoed 
a Belgian relief ship without warning and sank 
her in five minutes, causing the loss of seventeen 
lives— although it  was in  the daytime and the 
vessel was flying the Belgian Relief Commission’s 
flag and displaying the commission screens on 
both sides, marked “ Commission Belgian Relief, 
Rotterdam,” in letters over 2£t. high and had 
actually been granted a safe conduct by the 
German Consul at The Hague.

And it  will be remembered—can it  ever be for
gotten ?— that on the 7th May 1915 the Lusitania 
was torpedoed and sunk when Bhe was carrying 
nearly 2000 persons of all classes and ages, and 
that in that frightfu l disaster 1198 men, women, 
and children were drowned. N o more callous or 
cruel crime has been committed since the day of 
Cain. The first murderer seemed, however, to 
have felt some shame and remorse, as he denied 
the crime at the outset, and afterwards moaned 
that his iniquity was more than could be forgiven. 
B ut the authors and instigators of the inhuman, 
fiendish atrocity of the Lusitania were such beings 
as could rejoice and revel in it. Lest the civilised
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world, which stood aghast, at the crime, might 
misunderstand or forget it, they struck a medal 
of a vile kind to celebrate and commemorate it, 
replicas of which were sent to neutral countries 
in proud proof of their prowess.

This being the attitude of the enemy, it  is not 
to be wondered at, therefore, that throughout 
1915 and 1916 the outrages continued. Ray, 
further, in the beginning of 1917 the severity 
of the submarine atrocities was to be increased, 
and a formal announcement of an almost un
limited submarine warfare in European waters 
was made by a Memorandum of the German 
Government, which was expressly directed against 
“ all sea traffic.” In  order to appreciate its 
extent, and the interference of its operations with 
neutral shipping and sea commerce and its dis
regard of innocent human life, i t  should be read 
in its entirety.

Memorandum o f pro jected German w ar measures a t sea 
published in  the  Deutsche Reichsanz&iqer o f the 
1st Feb. 1917.

F rom  the 1st Feb. 1917 a ll sea tra ffic  in  the  hereafter 
designated barred zones around G reat B r ita in , France, 
and I ta ly ,  and in  the  E astern M editerranean, w il l  w ith - 
ou t fu r th e r notioe be opposed b y  a ll weapons. Such 
barred zones a re :—

(a) In  the N o rth  an area around E ngland and France, 
de lim ited  b y  a lin e  a t tw en ty  m arine m iles distance' along 
tbe  N etherland  coast to  Tersehelling B ight-vessel, the 
degree o f long itude , from  Tersehelling L igh t-vesse l to  
U dsire , thence in  a line  through the  po in t 62 deg. N o rth  
la titu de , 0 deg long itude , to  62 deg. N o rth , 5 deg. W e s t; 
fu r th e r  to  a p o in t three m arine m iles south o f the 
southern ex trem ity  o f the Faroes ; thence th rough po in t 
62 deg. N o rth , 10 deg. W est to  61 deg. N o rth , 15 deg. 
W e s t ; then 57 deg. N o rth , 20 deg. W est to  47 deg. 
N o rth , 20 deg. W e s t; fu r th e r to  43 deg. N o rth , 15 deg. 
W e s t; then  along la titu d e  43 deg. N o rth  to  tw en ty  
m arine m iles from  Cape F in is te rre , and along the 
no rthe rn  coast o f Spain a t tw e n ty  m arine m iles 
distanoe to  the  F rench fro n tie r.

(5) In  the^ south o f the M editerranean Sea. To 
ne u tra l sh ipp ing the  sea area remains open west o f a 
line  draw n iro m  P o in t de l ’E spiguette to  38 deg. 20 m in. 
N o rth  and 6 deg. E ast as w e ll as n o rth  and w est to  a 
s tr ip  s ix ty  marine m iles w ide along the N o rth  A fr ica n  
coast beginning a t 2 deg. W est long itude.

In  order to  connect th is  area w ith  Greece a s tr ip  
tw e n ty  m arine miles w ide runs n o rth  or east respec
t iv e ly  o f the  fo llow in g  line  .— 38 deg. N o rth  aud 6 deg. 
E ast to  38 deg. N o rth  and 10 deg. E ast, and 37 deg. 
N o rth  and 11 deg. 30 m in. East, to  34 deg. N o rth  
and 11 deg. 30 m in. East, to  34 deg. N o rth  and 
22 deg. 30 m in. East. F rom  here a s tr ip  tw en ty  m arine 
m iles w ide runs west o f long itude 22 deg. 30 m in. E ast 
in to  Greek te r r ito r ia l waters.

N e u tra l ships w hich navigate the barred zones w i l l  do 
so a t th e ir own ris k . E ven though provis ion be made 
th a t ne u tra l ships w h ich  on the  1st Feb. are e n  route  to  
po rts  in  the barred zones w i l l  be spared du ring  an 
approp ria te  period, i t  is nevertheless u rg e n tly  advisable 
th a t they be warned by a l l  means ava ilable and d irected 
in to  o ther routes. N e u tra l ships whioh are ly in g  in  
po rts  in  the barred zones can w ith  equal secu rity  
sU il leave the barred zones i f  the y  depart before 
the 5 th  Feb. and take  the  shortest route  to  a free 
zone.

The tra ffic  o f regu la r Am erican passenger steamers 
can continue to  proceed unmolested on the fo llow in g  
con d itions :—

5  ■̂ a^mou^  is  taken as the p o rt o f destination. 
o11 -iibe voyaSe ou t and back vessels are steered 

lo r  the Seillies as w e ll as to  a po in t 50 deg. N o rth
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and 20 deg. W est. On th is  rou te  no German mines 
w il l  be la id .

(c) I f  steamers bear the fo llo w in g  special signs, 
w hich in  Am erican harbours are pe rm itted  to  them 
alone— nam ely, the  h u ll and superstructure to  be painted 
w ith  v e r tic a l stripes, three metres wide, a lte rna te ly  
w h ite  and red ; on each m ast to  be a large w h ite  and red 
flag, chequered; a t the stern the  A m erican na tiona l 
flag. D u rin g  darkness the  na tiona l flag  and the 
p a in tin g  m ust be as recognisable as possible from  afar, 
and the vessels illum ina ted  b r ig h tly  throughout.

(d) I f  one steamer goes w eekly in  each d irection, 
a r r iv in g  a t Fa lm outh  one Sunday and departing qn 
Wednesday.

# (e) I f  the guarantee o f the  A m erican Governm ent be 
given th a t these steamers ca rry  no contraband (accord
in g  to  the German Contraband L is t) .

This called forth the second Retaliatory Order 
in Council now under consideration. I t  recited 
(inter a lia ) that the enemies’ proceedings ren
dered it  necessary for H is Majesty to adopt 
further measures in order to maintain the 
efficiency of those previously taken to prevent 
commodities of any kind from reaching or leaving 
the enemy countries, and for that purpose to 
subject to capture and condemnation both the 
vessels carrying goods with an enemy destina
tion or of enemy origin, and the goods themselves 
unless the vessels afforded to the forces of this 
country and its allies ample opportunities of 
examining their cargoes. I t  then set forth its 
cardinal provision that such vessels and goods 
should be liable to capture and condemnation. I t  
also contained a clause that the Order was supple 
mental to the Order in  Council of the 11th 
March 1915, and an intermediate one of the 
10th Jan. 1917, for restricting the commerce of 
the enemy.

Some criticism was made upon other parts of 
the Order and its effect on the particular vessel 
captured, which will be noticed in the proper 
place after the legality of the Order in general 
has been considered. Its  validity was attacked 
by the claimants upon the general ground that 
i t  was against the law of nations from various 
points.

I t  will be convenient to state the several con
tentions in condensed form, for the purpose of 
directing attention to them as branches of the 
arguments. Some were advanced and pressed by 
counsel for the cargo owners, others by counsel 
for tbe shipowners, iu various degrees of urgency; 
but neither of the advocates actually disavowed 
any contention of his colleague. They may 
therefore be taken together.

I  think they may be summarised fairly  as 
follows:

(a) That no measure of retaliation by a belli
gerent for acts of an enemy admittedly com
mitted in breach of international law, or even of 
the dictates of justice and humanity, is justifiable 
by the law of nations if and in so far as it  affects 
neutrals with any inconvenience or loss.

(b) That no measure for restriction of tbe 
enemy’s commerce, whether taken by way 
retaliation or otherwise, is justifiable by the la^  
of nations, if  thereby the trade of neutrals by 
sea is interfered with to a greater extent than it 
is by the existing rules relating to’ contraband» 
strict blockade, or un-neutral service.

(c) That no such measure is justifiable by the 
law of nations unless fu ll compensation f ° r 
all inconvenience or loss is provided for tho

T h e  L e o n o r a ,
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neutrals affected as their absolute and unqualified 
right.

(dj That neutrals are entitled to carry on their 
sea-borne trade with the enemy with impunity, 
whatever breaches of international law he may 
he guilty of, at any rate if  they make a formal 
protest against his illegal conduct, subject only 
to the risk involved in carrying contraband, or 
Attempting to break a recognised legal blockade 
of the enemy’s ports or territory.

(e) T hat even if  some measure of retaliation is 
Allowed by the law of nations which may affect 
Neutral commerce, the Order in Council of Peb. 
h917 is invalid, because it  imposes upon neutrals 
excessive interference, inconvenience, and loss.

( / )  T hat in this particular case as respects the 
Leonora and her cargo, the Order in Council is 
mvalid (1) because the coal was not of enemy 
0r'g in ; and (2) because no port had been 
Appointed to which the vessel could go for 
examination.

I  shall deal with the last two heads separately 
later. As to the others, three main questions 
arise. F irst, does the Order in Council comply 
With, or does i t  offend against, the guiding prin- 
eiples of the law of nations ? Secondly, are there 
any precedents or decisions in favour of or against 
its validity ? And, thirdly, is there authority for 
° r  against it, apart from actual decision or ruling  
Precedent ?

W ar between powerful States must act and 
react not only upon the belligerents themselves, 
ont also upon other States that take no actual 
part in ¡t, and their subjects. When war is 
carried on by sea, neutrals are naturally more 
affected in relation to their trade than they are 
by land warfare. Belligerents who have had 
?upremacy or superiority upon the waters have 
insisted progressively and effectively upon their 
right to bring pressure upon their enemies in 
Proportion to their maritime power. In  the 
•cvelopment of the rules 6f international law 
°aching this right, inevitable conflicts have 

Arisen between belligerents and neutrals, as to 
what kind of acts belligerents are entitled to 
commit with the aim of defeating or afflicting 
beir adversaries, however much neutral traders 

~*ay suffer in the process; and as to what neutrals 
re entitled to do in the exercise of their com

merce whatever the results to the belligerents 
might be.

In  modern times, the two chief points of con- 
roverSy have related to the carriage of contraband 
nd to trading through blockaded ports. I t  is 
° t  necessary to pursue the interesting history of 

ne development of the rules of international law 
Pon these subjects. I  only wish to note and to 

j*tra c t the principle upon which they are based, 
roadly, the principle is that the maritime com- 
cree of neutrals is subject to restriction by the 

cts of States a t war, i f  that commerce tends to 
“ Slat an enemy either directly in his warlike 
operations, or indirectly in the carrying on 

his own trade upon which his power of con
n i n g  the war may largely, or even entirely,

The object— and the legitimate object of a belli- 
gGrenb—is to destroy or to cripple the enemy’s
_mruoreo. The result— and the inevitable result
I  nAutrals is interference with their trade, 
of ii 6 aPPhcation of the principle, the boundary 

the law of nations has been extended from time

to time to adapt itself to new and ever-changing 
conditions. This law must from its nature have 
room for expansion. I t  cannot, and never could 
be, squeezed into a mould of a particular size or 
shape. I t  never had, nor could have, the quality 
of immutability attributed to the laws of the 
Medes and Persians. I t  could not be eonfined 
within artificial lim its like an Act of Parliament. 
I t  has the essence and qualities of a living  
organism like the common law of this realm.

In  the two branches already mentioned—  
namely, contraband and blockade—this natural 
development is clearly illustrated. Contraband 
goods were at one time comprised within a very 
limited catalogue. A t  the present day, the list 
is extensively enlarged. The result to neutrals 
has been that their trade in such goods has 
had to run greater and increasing risks and 
penalties.

Moreover, in recent times not only have the 
contraband goods themselves been subject to 
confiscation, but the neutral vessels which carry 
them have also been rendered confiscable in many 
cases. I t  has become established law, too, that 
other goods on the same vessel belonging to the 
same neutral owners suffer the same fate, 
although they have no contraband character or 
enemy destination. I t  may be added also that 
the application of the doctrine of continuous 
voyage to contraband trade has greatly 
encroached upon and fettered the trade of 
neutrals in time of war.

This doctrine was originated in connection with 
the so-called “ Rule of 1756 ” ; but since its 
extension to  trade in contraband goods by the 
courts of the North American States at the time 
of the Civil W ar, i t  has become established as 
part of the law of nations.

The law of blockade has the same fundamental 
principle as that of contraband, and carries i t  out 
to a still greater extent, because it  involves the 
confiscability of the vessels and of goods of all 
descriptions, by whomsoever owned, laden on 
whatsoever vessels, and whether proceeding to 
or from blockaded ports, i f  the vessels are 
captured in running or attempting to run the 
blockade.

The justification of these rules, so serious to 
neutrals, is the acknowledged right of belligerents 
to bring pressure on the enemy by curtailing or 
stopping all trade in all commodities whatsoever 
to or from the ports of the enemy, apart altogether 
from any direct relation of the trade or goods to 
immediate war uses. In  the region of blockade 
changes in the rules have also been established 
which have involved, of necessity, substantial 
increases in the degree to which neutral commerce 
has suffered.

For a long time it  was deemed necessary to 
prove a strict blockade of particular ports by war 
vessels which were stationary or remained in 
sufficiently close proximity to the ports. But 
now what are known as commercial blockades 
are fu lly  recognised. Upon this question the 
convention called the Declaration of Paris was 
not very definite. The effectif character of a 
blockade, even with the added definition, was 
left in a somewhat general form, perhaps ad
visedly. I t  is well known that the United States 
of America never agreed or adhered to the con
vention, although they have acted largely in 
accordance with its articles.
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TTA i Wi >od as to the histor7 of the attitude of the 
United btates upon the question of blockade may 
be forgiven as showing the rapid and even sudden 
extension of the law. In  1859 the President of 
™ .  United States (President Buchanan), in 
addition to the first requirement that al! private 
property, enemy or other, should be immune from 
capture at sea, asked for the abolition of com
mercial blockades also, as a condition before the 
United States would adhere to the Declaration of 
Pans. In  June of that year the United States 
Secretary (M r. Carr;, in a circular to the Powers 
wrote as follows : “ The investment of a place by 
sea and land with a view to its reduction, pre
venting it  from receiving supplies of men and 
material necessary for its defence, is a legitimate
mode of prosecuting hostilities. . . But the
blockade of a coast or of commercial positions 
along it, without any regard to ulterior m ilitary 
operations, and wifcb the real design of carrying 
on a war against trade, and from its very nature 
against the trade of peaceable and friendly Powers, 
instead of a war agaiDst armed men, is a pro
ceeding which it  is difficult to reconcile with 
leason or with the opinions of modern times ” : 
Z t f K *  2’ p- 262> and Moore’s Digest,

r> ° D4  .a CODpl0 ° f  years had passed when 
President Lincoln declared a commercial blockade 
ot the Confederate ports which extended over a 
coast line of 3000 miles, which M r. Dana in his 
notes to Wheaton described as “ one of the most 
extraordinary in history.” A t the outset the 
federal fleet was not equal to such a gigantic 
task, for i t  consisted only of forty-five vessels of 
war. Merchant ships constantly succeeded in  
entering and leaving the ports on the blockaded 
coast. Even in 1863 and 1864 this was so. Erom 
Jan. 1863 to A pril 1864, of 590 vessels which 
attempted to run the blockade of the port of 
Charleston 480 succeeded: (see Geffcken zur 
Heffter, 4th ed it, 1883, sect. 154 and note) But 
the United States insisted on, and foreign Govern
ments recognised, the blockade. And as the war 
progressed the development of the naval resources 
ot the Northern States enabled them to intercept 
much of the trade with the South; and this con
tributed largely to their ultimate success.

I t  is, of course, true that according to the 
existing rules of international law there can be no 
blockade of neutral ports or coast lines.- The 
Order in Council does not purport to declare a 
blockade of the ports to which it  applies in the 
strict sense in which that term is used in inter
national law. B ut the object at which it aimed 
as regards the enemy is similar. In  saying this 
I  am not suggesting that the method adopted by 
the Order m  Council has been accepted by the 
nations in such a way that i t  already forms part 
ot established law. That some change will evolve 
upon this subject, in view of the kinds of weapons 
now used on and under the sea, and in the air,
86! T . u ertAir!; Meantime, can it  be said that 
what the Order in Council prescribes is in any 
essential principle different from a blockade ? Is 
it  not on the lines of a blockade, by whatever 
name it  may be called P I t  i8 not a blockade of 
enemy ports, but it  is a stoppage or quasi-blockade 
of the enemy s maritime trade through adjacent 
ports. _ I t  was strenuously argued, however, that 
the existing limits of the doctrines of blockade 
and contraband should not in any circumstances
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be extended or transgressed, even if  some mea
sures of retaliation on the enemy were allowed.

A  man of acknowledged ability as an Adtni- 
ralty constitutional lawyer and publicist, who was 
probably, and almost certainly, the real author of 
the British Orders in Council of 1807, wrote caus
tically in 1805 as fo l lo w s “ To those idolaters of 
the neutral flag who hold a yard of bunting on 
the poop of a merchantman more sacred than the 
veil of a vestal, I  have nothing to offer. I f  this 
inviolable emblem ought absolutely to arrest the 
aims of contending nations, and preserve in ail 
cases the contents of the sanctuary from capture, 
it  may with equal reason receive under its safe
guard the colonial commerce as the general 
property of a belligerent. But there are some cham
pions of neutral pretensions who, without openly 
contending for these extravagant doctrines, main
tain stoutly that neutral merchants have a right 
to trade on their own account with the Powers at 
war, wherever, and in whatsoever commodities, 
they please. I f  contraband goods and blockaded 
places be graciously excepted, this is the utmost 
extent of their abstinence. A ll other neutral 
commerce they hold to be unquestionably legal ” : 
{vide W ar in DiBguise, 3rd edit., 1805). The 
anonymous author was M r. James Stephens; and 
in his place in Parliament some years later he 
tacitly admitted what had been said as to his con
nection with the Orders in Council: (see Parlia
mentary Debates for 1812). The last few sentences 
describe generally the contentions (or pretensions) 
of the present claimants.

Before leaving this part of the case I  must 
make some observations upon the suggested hard
ships which neutrals would have to bear if  the 
Order in Council was allowed to operate. Ntutrals  
are apt to assert their so-called “ rights ” in times 
of war and to forget any corresponding “ obliga
tions. They proclaim vociferously their losses, 
but they do not speak loudly of their gains. 
Over and over again evidence has been given 
before me in this court of large, nay, huge profits 
made by merchants in Holland and Scandinavia 
by reason of the war. incomes have been doubled, 
trebled, quadrupled, even decupled, through the 
trade with G-ermany, which has been carried on 
through neutral ports having convenient access to 
the enemy territory. I t  was always thus. Com
mercial human nature is not averse to taking 
pecuniary advantage whenever it is possible, and 
does not concern itself overmuch with the diffi
culties or the distress which create the oppo1-" 
tnnity for profit.

I  am tempted to make another quotation from 
the work just referred to, which appears to be 
a p t: “ I f  neutrals were really losers by the wars 
of their neighbours, it would perhaps be fortunate 
for mankind, but would give them no right to 
indemnify themselves by accepting, in the form 
of commerce, a bribe from the weaker party to 
protect him from the arms of the stronger. But 
in the last and present war, at least, this pre
tence has no shadow of foundation. Let the 
neutral Powers confess that their late vast 
apparent increase of commerce is fictitious, and 
that the frauds also are gratuitous; or let them 
admit that independently of the trade in question, 
they have enormously profited by wars, which to 
their friends have been highly disastrous.
The neutral has many fa ir indemnities, without 
any trespass on belligerent rights. The com-
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parative cheapness of his navigation gives him in 
every open market a decisive advantage. In  the 
commerce of other neutral countries he cannot 
fail to supplant the belligerents ; and the latter 
will naturally give him the carriage of such of 
his own commodities as he before usually sup
plied them with, partly or wholly through their 
own navigation. . . .  He obtains also a still 
larger increase of commerce, by purchasing from  
the one belligerent, and selling to his enemy, the 
merchandise for which in time of peace they 
naturally depended on each other. The decay 
of his old branches of trade, therefore, i f  any such 
decay arises from the war, is on the whole amply 
compensated.”

After the first British Order in Council of Jan. 
1807, issued in retaliation for Napoleon’s Berlin  
Decree, Denmark made similar complaints to 
these now put forward for Holland ard  Sweden 
through the mouths of the claimants.

In  the dispatch sent to the Danish Minister on 
the 17th March 1807, Lord Howick (afterwards 
Lord Grey), the British Foreign Secretary, made 
answer, in part, as follows: “ I t  is principally 
from the success of the British maritime force, 
which has almost annihilated the navigation of 
the enemy, that the ships of Denmark and other 
neutral States are employed as carriers from  
hostile port to hostile port, in order to relieve the 
enemy from his distress ; and it  is notorious that 
the trade thus carried on is supported by the 
shameful misconduct of neutral merchants, who 
lend their names for a small percentage, not only 
to cover the goods, but in numberless instances to 
toask the ships of the enemy. The Danish 
Minister in his note seems, indeed, so intent 
upon asserting neutral rights as apparently to 
forget that there also exist corresponding neutral 
duties. Neutrality, properly considered, does not 
consist in taking advantage of every situation 
between belligerent States, by which emolument 
may accrue to the neutral, whatever may be the 
consequences to either belligerent party ; but in 
observing a strict and honest impartiality, so as 
hot to afford advantage in the war to either ; and 
Particularly in so far restraining its trade to the 
accustomed course which it  held in time of peace 
as not to .render assistance to one belligerent in 
escaping the other’s hostilities. The duty of a 
heutral is—non interponere se hello, non hoste 
vnininente hoatem eripere ; and yet it  is manifest 
that lending a neutral navigation to carry on the 
coasting trade of the enemy is in direct contra
diction of this definition of neutral obligations, as 
it is, in effect, to rescue the commerce of the  
enemy from the distress to which it is reduced by 
the superiority of the British Navy, to assist his 
resources, and to prevent Great Britain  from 
cringing him to reasonable terms of peace.”

The particular references here made are, of 
course, to the “ Rule of 1756,” and the decisions 
which extended it  ; but the general observations, 
coth as to doctrines and to facts, are closely 
applicable to the circumstances of the present 
War.

I  now leave the first of the three general main 
questions, with the expression of my view, that if  
lt  is permissible in the circumstances of the 
Present war and in view of the enemy’s conduct, 
c allow by way of retaliation any extension of 
he powers of a belligerent at sea for the restric- 
l°n  of the commerce of the enemy, i t  does 
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not appear to me that the Order in Council 
proceeds upon any principle inconsistent with or 
essentially contrary to those already embodied in 
the law of nations.

The second and third general questions, which 
can be taken together, were : Are there any 
precedents or decisions, or any authority apart 
from actual decision or precedent, in support of or 
against the validity of this Order P There is no 
decision against it.

I t  was contended that no authority in support 
of i t  could be adduced from any of the early 
writers on international law. Iu  my opinion no 
help is given on the subject by Grotius, Bynkers- 
hoek, Puffendorff, V atte l, or any of the great 
jurists of early days. I  accordingly refrain from 
references to them. ( I t  may be well in passing 
to notice that when these and other writers refer 
to “ reprisals” or “ retorsion,” they usually have 
in view acts done before the outbreak of war. 
To avoid confusion, I  prefer to use the term  
“ retaliation ” in reference to the provisions of 
the present Order in Counoil.)

I  leave also aside the various decrees issued by 
States at war, particularly in the sixteenth and 
seventeenth centuries, directed to prevent any 
trade between their enemies and any neutrals, 
and the treaties made between States from time 
to time with the same object, because they d > not 
appear to assist in the determination of the 
questions now in dispute.

The precedents relied upon in favour of the 
present order are the Orders in Council of 
the 7th Jan. and the 11th Nov. 1807 and the 
26th April 1809, promulgated during the N a 
poleonic W ar, in answer to Napoleon’s celebrated 
Berlin and Milan Decrees of the 21st Nov. 1807 
and the 17th Dec. 1807. Reliance is also placed 
on some decisions relating to those orders.

The conditions prevailing at sea in those years 
as between this country and France and the other 
territories controlled by or under the influence of 
Napoleon were peculiarly like those which now 
exist between this country and its enemies, with 
the exception— the serious exception— of the 
submarine weapons used in this war by the 
Central Powers. The trading vessels of France 
had been swept off the open seas, as the trading 
vessels of Germany and the enemy countries 
have been during the present war.

In  1805 i t  was stated and truly stated that, 
with the exception of a few coasters, “ not a single 
merchant ship under a flag inimical to Great 
Britain now crosses the Equator or traverses 
the Atlantic Ocean.” In  the Code des Prises, 
Tome 11, p. 385, this passage occurred : “ E t  
quand il est malheureusement trop vrai, qu’il n’y 
a pas un seul vaisseau marchand, naviguant sous 
pavillon français, quel autre moyen d’exportation 
avons-nous, que l’emploi des vaisseaux neutres F ”

Similarly, in 1917, i t  might be tru ly said that 
not a single merchant ship under a German or 
other enemy flag sailed on any open sea.

I t  is important to bear in mind the state of 
things in 1806 and 1807 when the Orders in 
Council of the latter year were issued, by reason 
of the criticisms then made— more particularly 
with reference to America—that they could not 
really be considered “ retaliatory ” because 
Napoleon’s Decrees could not be carried into 
effect, and were no more than hruta fulm ina, and 
there was nothing for which to retaliate. The

2  F
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whole of Napoleon’s celebrated “ Continental 
System ” was aimed at the complete annihila
tion of British commerce, and he used what
ever means he could command to achieve that 
aim.

The first decree was issued by him from Berlin  
in the temper of the conqueror who just a month 
before had placed his heel on the neck of Prussia 
at the battle of Jena. I t  contained recitals 
egregiously unfounded and false, and proceeded 
to decree that the whole British Isles were 
in a state of blockade; that all trade and 
correspondence with them was prohibited; that 
every magazine, every kind of merchandise, 
every species of property which belonged to an 
English subject should be considered as lawful 
prize ; that no ship from England or her colonies, 
or which should have touched there, should be 
admitted into any harbour; and various other 
matters.

Three days afterwards, on the 24th Nov. 1806, 
in order to give effect to it, the decree waB 
recapitulated in a proclamation from the French 
Minister to the Senate of Hamburg, which stated 
“ that as several of the citizens of Hamburg were 
notoriously engaged in trade with England, the 
Emperor of the French was obliged to take 
possession of the city in  order to execute his 
decree ” ; and this threat was executed on the 
same day by Marshal M ortier and a division of 
the French Army.

The first British Order in Council of Jan. 1807 
prohibited the trade of neutrals from one port to 
another, both of which should belong to, or be in 
the possession of, France or her allies, or should 
be so far under their control that British vessels 
might not fu lly  trade with them ; and ordered 
any vessel found so trading, after warning or 
knowledge, to be captured and brought in, and, 
together with her cargo, to be condemned as 
prize.

I t  is , important to observe the foundation 
and the extent of the Order, as set out in the 
preambles. They state that the attempts of the 
enemy to prohibit the commerce of all neutrals 
with the British Dominions would give “ an 
unquestionable right of retaliation, and would 
warrant this country in enforcing the same pro
hibition of ail commerce with France; and that 
His Majesty, though unwilling to follow the 
example of the enemy by proceeding to an 
extremity so distressing to all nations not engaged 
in the war, yet felt bound by a due regard to the 
just defence of the rights and interests cf H is  
people not to suffer such measures to be taken 
by the enemy without taking some steps to 
restrain that violence, and to retort upon the 
enemy the evils of his own injustice.”

The next Order, that of the 11th Nov. 1807, 
recited that the previous Order had not answered 
the desired purpose, either of compelling the 
enemy to recall his Orders or of inducing neutral 
nations to interpose with effect to obtain their 
revocation, but that, on the contrary, they had 
been enforced with increased vigour, and that 
further measures were necessary. I t  then con
tained various provisions which need not be here 
specifically referred to, the main one being an 
order that “ all the ports and places of France, 
and her allies, or of any other country at war 
with H is Majesty, and a,ll other ports and places 
in Europe from which, although not at war, the
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British flag is excluded, and all ports or places in 
the colonies belonging to H is M ajesty’s enemies, 
shall from henceforth be subject to the same 
restrictions in  point of trade and navigation, with  
the exceptions hereinafter mentioned, as if  the 
same were actually blockaded by H is  Majesty’s 
naval forces, in the most strict and rigorous 
manner.”

Then followed the M ilan Decree of Dec. 1807, 
which was still more violent than its precursor 
from Berlin. I  do not refer to its provisions, nor 
to some other minor orders issued from this 
country, as they afford no assistance. B ut there 
was the later British Order in Council of the 
26th A pril 1809, which should be referred to as it  
revoked the one of Dec. 1807, and contained 
certain mitigations in favour of neutrals, chiefly 
intended for the United States of America.

This 1809 Order, and the one of Jan. 1807, were 
those in force at the dates of the decision of Sir 
W illiam  Scctt in The Fox (Roscoe’s English Prize 
Cases, vol. 2, 61; Edw. 311) and The Snipe 
(Edw. 381).

Before I  examine these two decisions, I  propose 
to observe upon other matters, prior in date, 
which have a bearing upon the question of the 
legality of the Orders in Council, and also throw 
significant light upon these two judgments, and 
upon some earlier cases decided by the Lords 
Commissioners of Appeal in Prize Cases.

The validity in law and the public policy of the 
Orders in Council were much debated in P arlia 
ment and discussed by commercial authorities. 
W ith  the policy and its results, and the system 
of licences which afterwards came into vogue, a 
Court of Prize has no concern.

In  order to appreciate matters strictly relative 
to the discussion of the legality of the Orders, it  
is essential to keep in mind that the opponents 
of the Orders were, in the main, champions of the 
cause of neutral Am erica; that it  was constantly 
asserted that an undertaking had been given to 
the Government of the United States by a M . 
Deeres, the French Minister of Marine, to the 
effect that the Orders were not intended to be 
used against the United States and would not be 
enforced against them ; and for this reason it  was 
urged against the Orders that no retaliation which 
would affect the United States was in these events 
justifiable; and (as I  have before indicated) it  was 
further urged that the Frenchiileet had no power 
whatever to carry out the threats of Napoleon, 
and had not attempted to do so; and that 
accordingly there was nothing more than an 
empty menace for which no retaliation was neces
sary or justifiable.

There is no legal impropriety, I  think, in 
referring to views of statesmen and lawyers 
(outside the courts) upon questions touching the 
law of nations, particularly in the special 
instances which I  shall give.

I  shall first call attention to the opinions 
expressed by Sir W illiam  Grant in the House, of 
Commons in the course of a debate upon the 
Orders in Council. H e was then Master of the 
Rolls. H is character and learning were in the 
highest repute. Lord Brougham wrote of him  
that he was “ in some respects the most extra
ordinary individual of his time—one certainly 
than whom none ever better sustained the judicial 
offioe ” ; and that when he was raised to the Bench,
“ the genius of the man then shone forth with
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extraordinary lustre.” H e also described him as 
“ the model of a perfect judge.” Another eminent 
person. Lord Campbell, said of him : “ Luckily for 
the public, the office of Master of the Rolls was 
at this time (that was, when Lord Erskine was 
Lord Chancellor) held by Sir W illiam  Grant, who 
comes up to the highest notion that can be formed 
of judicial excellence.”

No praise could be higher, and it  came from two 
witnesses who were not too indulgent or over- 
generous in their estimates of men. I t  is also, 
assuredly, a fact of special significance that Sir 
W illiam  Grant was at the time he pledged his 
great reputation in the opinions I  am going to 
cite, the judge who presided over the Lords 
Commissioners as the Court of Appeal in prize 
cases from the decisions of the H igh Court of 
Adm iralty in Prize, before which qu stions of law 
coder the Orders in Council might, and did in 
fact, arise.

In  the debate on the 5th Feb. 1808 Sir W illiam  
Grant followed D r. Laurence—himself a lawyer of 
eminence in the Adm iralty and Prize Courts—  
and, according to the Parliamentary Debates of 
the time, spoke to the following 6fi'ect: “ His 
honourable and learned friend (that is, D r. 
Laurence) had admittod that on a principle of 
retaliation measures of this kind were justifiable, 
and he agreed with his honourable and learned 
friend that when such measures were to operate 
epon innocent neutrals it  ought to be grave matter 
of consideration whether they should be resorted 
f° . H is honourable and learned friend had stated 
that such measures ought to follow the acts of 
the enemy, or otherwise they would not be acts of 
retaliation. W ith  this doctrine he agreed in p a rt; 
but when the enemy departed from justice he was 
° f  opinion that we were justified in retaliating in 
substance, and not bound to adhere to the form.
• . The Orders in Council did not and could 
? °t alter the law of nations. The K ing  might 
issue his declaration, because he was not to leave 
his courts to infer what was the law of nations, 
but the K in g ’s declaration did not alter the law 
of nations, but was to be justified by that law.
• • ■ Persons entertained strange notions of 
the law of nations when they supposed that a 
nation could not perform an act of rigour for its 
own preservation without violating the rule of its 
conduct. But this could not be a violation of the 
i'ule, for the case was out of the rule. W hen the 
enemy abandoned the rule it  was our duty not to be 
bound by it, but to inflict that injury upon him  
which he intended for us, until we forced him to 
peace. I f  France could continue to enjoy all the 
advantages of commerce thiough neutral trade, 
while we were suffering every injury that could 
result from her decrees, she would have no motive 
fo peace, and this country would soon be reduced 
f °  the alternative, either of submitting to peace 
upon any terms or of continuing the war to an 
endless period. H e thought that Europe might 
be made to feel that a maritime Power was much 
less dependent upon Europe than the Continent 
Was upon the maritime Power. H e could not 
suffer his country to perish merely because the 
Measures which were necessary for its preserva
tion might press upon neutsal commerce which 
-Napoleon had before violated. There was no 
contract without a reciprocal obligation, and if  
neutrals did not oblige the other party to adhere 
to the law of nations they conld not complain of

us for not adhering to it. The later orders were 
only in conformity with that law upon the prin
ciples of retaliation.”

Sir W illiam  Grant may, therefore, be fairly  
cited as one who lent his great authority to the 
support of the Orders in Council on the ground 
that the law of nations permitted them as 
measures of retaliation.

Ten days later Sir John Nicholl took part in 
the debate on the second reading of the Orders in 
Council B ill. H e was at that time the 'K ing’s 
Advocate. H e spoke as one in a position of re
sponsibility ; and in prefacing his speech he said 
that the House would naturally expect that he 
should lay before it  his views and the grounds 
for his opinion, and that in doing so it  was 
necessary for him to look to the policy and to the 
legality of the measure. I  would mention of Sir 
John Nicholl that in 1809 and 1810 he also formed 
one of the Court of the Lords Commissioners of 
Appeal in Prize, and sat in cases where the 
legality of these very Orders in Council appears to 
have been raised. H is speech was comprehensive 
and had obviously been carefully considered. 
M aterial parts of i t  are reported as fo llow : “ I t  
is evident that the decree of the French Govern
ment of the 21st N^>v. 1806 is the foundation of 
the present proceedings. . . . The effect of that 
decree was to exclude us from all foreign Powers 
whatever; and to prevent them not only from  
carrying on their accustomed trade with this 
dountry, but even to exclude the possibility of 
one neutral nation trading with safety to another. 
. . . That decree of the French Government
avowed itself to mean a retaliation for an 
imaginary offence; and what then became the 
duty of this country, and other countries, in 
consequence of this outragebus measure P I t  
surely became their duty to render such a mode 
of unaccustomed warfare to be retaliated and 
retorted upon the enemy. I t  was our duty to do 
this with as much forbearance as possible against 
other countries. Although it  was a just principle 
in the law of nations that other countries must 
naturally suffer, in a certain degree, by the 
methods adopted by belligerent Powers; yet it  
is the duty of each to render that suffering as 
little  injurious as possible. . . . Be i t  recol
lected that our commerce constituted the sinews 
of war, and therefore those measures of retaliation 
which we adopted were absolutely necessary for 
our preservation and defence. . . . Upon the
ground of retaliation we are perfectly justified 
. . . and founded upon the law of nations. 
In  1798 Russia, feeling a t that period the aggres
sions and overweening tyranny of France, did 
issue an Order of a much stronger stamp than 
those issued by Great B r ita in ; that Order 
authorised the seizure of a ll ships proceeding 
to France. I  do not contend that the question 
of the conformity of these Orders to the law of 
nations cannot be viewed in the abstract. I t  may 
be asked: W ill you repel injustice with injustice P 
— No. B u t I  would ask: Is  i t  to be endured that 
one belligerent shall be suffered to act towards 
another in a manner the most unjust and the 
most contrary to the laws of nations, and that 
the other belligerent shall be bound to observe 
the accustomed usages and conduct towards her ? 
I  do contend that France has acted towards this 
country in open violation of the law of nations ; 
and I  do maintain that this country is justified
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in retaliating upon her. I f  i t  be said that the law 
of nations ought not to be observed, I  do from  
my heart protest against such a principle. I  do 
think that nothing but the most urgent necessity 
can warrant its non-observance. I f ,  however, 
your enemy will not be bound by it, I  do think  
that you have no other resort but that of going 
back to first principles, and looking to self-pre
servation. Much has been said of the infringe
ment of neutral rights, but I  have heard very 
little  said of neutral duties. In  the operation 
of these Orders in  Council i t  never was in the 
contemplation of the framers of them to 
oppose neutral rights. I f  America suffers, it  
is what is unavoidable where her interest is so 
connected as in the present war between this 
country and France. Thew  measures against 
America were alone intended to hurt France, 
not to injure or infringe upon the rights of 
neutrals.”

That is all that need be quoted as to the legality 
of the Orders in Council. B ut I  may be pardoned 
for adding the following passage, for reasons 
which w ill be obvious. I t  was delivered over a 
century ago, but it  strikes also a fam iliar modem 
n ote: “ The period in which we live is awful 
beyond example, and the contest in  which we are 
engaged great beyond precedent. W e are pos
sessed of the dominion of the sea ; France of the 
land ; so far we are on a footing of complete 
equality. I  regret to hear that so much clamour 
has been raised, by I  know not what infatuation, 
for peace at the present moment. Are those who 
are such advocates for that measure satisfied that 
it  would be a lasting, solid, and safe one ? I  very 
much fear that no peace of the kind could be 
obtained at present. I  am satisfied that by 
carrying on the contest with that spirit and 
energy that become a free people, the issue will 
be speedy, honourable, and glorious.”

Snortly afterwards, namely, on the 10th March 
1808, another eminent authority spoke on the 
third reading of the same B ill, namely, Sir 
W illiam  Scott. H e was then and had for many 
years been the judge of the H igh Court of 
Admiralty and Prize, and had already established 
a great body of prize law in this country, which 
has remained as a solid foundation ever since, 
not only in these islands, but in other countries 
also, particularly in the United States of 
America.

The Parliamentary Debates report th a t : “ Sir 
W illiam  Scott entered into a learned discussion 
upon the law of nation, which, being in its 
nature conventional, was no longer binding than 
when the rules of this convention were adverted 
to by all parties concerned. When they were 
departed from by one party, the other was left to 
the guidance of natural justice ; and by the laws 
of natural justice, retaliation was authorised as 
an essential part of self-defence. The right of 
retaliation the learned judge showed to be limited 
only by the extent of the annoyance which called 
forth the exercise of it. I f  an enemy restricted 
himself to the ordinary mode of warfare, then 
i t  was incumbent upon the other belligerent to 
carry on hostility under the same restrictions, but 
if  he resorted to unusual modes of warfare then 
i t  was competent for his adversary to pursue his, 
even to neutral ground. The right was unques
tionable ; the only question was the prudence of 
exercising it ."  ,

The speech cannot be well or adequately 
reported, and the argument as contained in the 
report is not as logical or as cogent as that of Sir 
W illiam  G rant; but the fact remains that in the 
Senate as well as in  the forum Sir W illiam  Scott 
justified the Orders.

Finally, I  propose to draw attention to a 
learned discourse upon the subject of the law of 
nations and of the Orders in Council made by the 
great Lord Erakine. I  do so more particularly 
because he strongly opposed the policy of the 
Orders in Council, chiefly in reference to their 
tendency on the United States of America, and 
because the ground upon which he denied their 
legality as retaliatory measures in the particular 
circumstances at the time, was to put i t  shortly, 
that the Berlin and M ilan Decrees had not 
been executed against or acquiesced in by America. 
Any opinions of this eminent man therefore justi
fying retaliation in other cases are not reduced in  
importance, but rather are enhanced in value by 
reason of his general attitude of opposition on 
these special grounds. The speech was delivered 
in  the House of Lords on the 8th March 1808. 
I t  was of a most eloquent and elaborate character. 
I  must try to restrict quotations from it  as much 
as possible, consistently with showing the bearing 
of Lord Erskine’s views upon the questions raised 
in  the present proceedings. H e moved a series of 
resolutions, of which the third was as follows: 
“ That the law of nations is a part of the law of 
the land, and that neutral nations not interposing 
in the war between His Majesty and his enemies 
have a legal right to such freedom of commerce 
and navigation as is secured to them by the law 
of nations.”

This, as he said, he might assume without argu
ment, apart from the exceptional circumstances. 
Indeed, i t  sounds axiomatic. B ut the phrase, 
“ such freedom of commerce and navigation as is 
secured by the law of nations,” seems to beg the 
question. A fter some discussion of the general 
proposition, however, he proceeded thus: “ I  am 
ready, however, to admit that this is only the 
ordinary condition of neutrals, while belligerents 
observe the law of nations towards one another,
I  admit that a different state of things may arise, 
concerning which, however, the public law is not 
silent, but observes the same principles of reason 
and justice. I t  is better, at once, to state the 
very case which produces the whole controversy, 
rather than imagine others, the application of 
which may be disputed. France issued her decree 
of the 21st Nov. 1806, which (taking it, for the 
present, in its severest interpretation, untouched 
by any subsequent constructions) announced a 
resolution to distress this country in a manner 
unauthorised by public law; subjecting to capture 
the ships and cargoes of neutrals carrying British 
commodities and manufactures, or going to, or 
coming from, Great Britain, with their accustomed 
trade. Such a decree undoubtedly announced a 
rule which the law of nations forbids as being, 
even as between belligerents (independently c* 
the rights of neutrals) an aggravation of the 
sufferings of war which humanity and wise policy 
equally forbids, and which is, therefore, unautho
rised by the practice of civilised States; such a 
decree (if carried into execution) would invest the 
belligerent with a right of retaliation; and, 
indeed, as between the belligerents only, I  am 
not at all anxious to dispute whether the very
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publication of suck an unjust ordinance would 
not authorise the belligerent, b o  offended, to dis
regard the law of nationB towards the adversary, 
as far as it  touched him only ; but i t  would be an 
utter perversion of the .very term retaliation to 
carry i t  a hair’s breadth further, until some act 
was done under the decree, as against a neutral, 
by which the wrong done to, and suffered by, 
the neutral became injurious in  its effect to 
the offended belligerent. I t  is, indeed, quite 
astonishing to hear the word ‘ retaliation ’ 
twisted and perverted in a manner equally 
repugnant to grammar and common-sense. Re
taliation, in  the strict and literal interpretation  
of the word, from re and talio, as you have it  in 
all your dictionaries, signifies to return like for 
like. Therefore, but for the particularity of the 
case, the term retaliation could apply only to the 
return of like for like upon the enemy who com
mitted the injurious a c t; by like for like, I  do 
not mean that the act of retaliation, as against 
the enemy, must be the same as the enemy’s, 
which would he quibbling with the subject; 
because, as against him who injures me, I  may 
return whatever is necessary to repel the injury  
suffered, and to secure me against its consequences. 
I t  was never, therefore, contended, as was lately 
supposed by a noble lord, that if  an enemy violated 
a neutral territory in the prosecution of his 
hostility, the other belligerent could only follow 
bim as if  he were hunting him upon the scent; 
certainly not. There the neutral, from wrong or 
from weakness, is made the direct instrument of 
attack, and he is bound to give me not merely the 
same path through his territory, thus violated, 
but any path which will best enable me to avert 
the danger arising from the former violation. I f  
the decree interdicting neutrals from trading  
with us, or visiting our ports, is executed upon a 
neutral, i t  is an interdiction which he has no 
right to submit to, because the moment it  is 
executed we aye injured by the interruption of 
his commerce with us. I f  he submits from favour 
to one unjust belligerent, he directly interposes in 
the war, and the neutral character is at an end ; 
retaliation then would not only be strictly applic- 
eble, but just and leg a l; and if  he submits from  
weakness, or from any other cause not hostile or 
fraudulent, we have an unquestionable right, with
out any invasion of neutrality, to insist, that what 
he suffers from the enemy he shall consent to 
suffer from us, otherwise he would keep an open 
frade with the enemy at our expense, relieving 
him from the pressure of the war, and becoming 
an instrument of its illegal pressure upon us. In  
that case the term retaliation, though not 
applicable perhaps in literal strictness, as it  
applies to the neutral, is substantially and justly  
applicable to him ; because it  is in fact retaliation 
npon the enemy, through the sides of the neutral 
■ • . in doing or suffering, by either of which
°u r commerce is alike interrupted. B u t I  cannot, 
*ny Lords, coneeive anything more preposterous 
and senseless than the idea of retaliation upon a 
neutral on whom the decree has never been 
executed, because it  is only by its execution on 
him that we can be injured. W hat possible right, 
then, can we have to complain of, or to take any 
®!ep against, a neutral, who in no shape whatever 
has been made an instrument of injustice by the 
enemy ? W hat right can we possibly have to 
interdict his legal trade with the enemy, when,

notwithstanding the decree complained of, we 
have continued in the undisturbed enjoyment of 
the whole trade of the neutral, just the same as 
if  the decree had never existed P How can we 
possibly retaliate upon a neutral who has done 
nothing, although it  is only by his doing or 
suffering that we can. by any possibility, be 
sufferers P But it has baen said here formerly : 
Were we to wait three months, t i ll  we could learn 
from America her dispositions and intentions P 
Were we to wait three months more if  they were 
doubtful? And, perhaps, three months after
wards t ill  they wore ascertained and acted upon ? 
Certainly not, my Lords ; no, nor an hour after 
France had acted upon the decree by condemna
tion in her Prize Courts, i f  America, cognisant 
of such condemnations, had submitted to the 
decisions, and, with the consent of her Govern
ment, continued her commerce with France, as 
with a friendly nation. I  should have considered 
that as fu ll evidence of acquiescence. But, my 
Lords, the term acquiescence, as applied to 
America, like that of retaliation, appears to me 
to be wholly unintelligible, until some act was 
done by F'ance, under her decree, above all after 
the answer given to General Armstrong’s demand 
of explanation ; for how can America be said to 
have acquiesced in the interruption of her com
merce, if, in no instance, her commerce had been 
interrupted ? ”

Then he referred to M . Deeres’ alleged under
taking to General Armstrong (to which I  have 
already alluded) and added : “ But, I  am wishing, 
my Lords, for the present to leave M. Deeres’ 
explanation wholly out of the question, and to 
stand altogether wholly upon the non-execution 
of the decree, in order to examine the foundation 
of those dreadful consequences, which, i t  seems, 
must instantly have fallen upon usr if  we had 
waited for its execution, and the acquiescence of 
America.”

After dealing fully with the facts, Lord Erskme 
closed this part of his argument thus: ‘‘ M y  
Lords, I  have therefore, I  think, established that 
the Order of the 11th Nov. 1807, standing upon the 
execution of the decree, and the acquiescence of 
America, is wholly unjustified by either; she 
never, indeed, denied the principle of retaliation, 
if  i t  were executed and acquiesced in ; so far from  
it  that M r. Madison, in his very first letter to 
your Minister at Washington, says : ‘ The respect 
which the United States owe to their neutral 
rights will always be sufficient pledges that no 
culpable acquiescence on her part tvill render 
them accessory to the proceedings of one bel
ligerent nation, through the rights of neutrals, 
against the commerce of its adversary.
M y Lords, it  b&ing thus matter of demonstration 
from facts uncontradicted, and incapable of con
tradiction, that the French decree was not 
executed on America, and that she never 
acquiesced, as i t  regarded her, even under its prin
ciple of publication, we are brought back again 
to the law of nations; we must be bound by 
its ordinary principles, and governed by their 
universal application. The circumstances upon 
which the new conjuncture has been assumed 
having been removed, there can be no other 
standard by which the justice of our conduct to 
other nations can be measured.” The reference 
made above was to a dispatch from M r. James 
Madison, afterwards President Madison, the
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American Secretary of State, to the British  
Representative in Washington, dated the 20th 
March 1807.

A fter dealing with the law of nations in ordi
nary circumstances, Lord Erskine approached 
the question ot the duty of the court with regard 
to Orders in Council, upon which his statement 
was as follows: “ M y  Lords, it  may now be 
asked, whether I  mean to contend upon all these 
authorities, that the judge of the Adm iralty  
ought not to carry the Orders in Council into 
execution. I t  may probably be said that my 
argument goes to that fu ll ex ten t; since if  it  be 
not competent for H is Majesty to dictate to his 
Prize Courts a rule repugnant to the law of 
nations, the rule given by the orders ought, 
according to my doctrine, to be resisted bv those 
courts. M y answer, my Lords, to this seeming 
dilemma is by far the most important part of the 
whole subject, and it  was for that reason I  
insisted at such length upon the injustice of 
introducing facts into the preamble of the Order 
wmch had no existence; because, I  maintain, 
that without such preamble the judge of the 
Adm iralty could not, consistently with all the 
authorities, and most especially with his own 
have given effect to the exceptionable parts’. 
B ut with the preamble, the truth of which he 
is bound by, I  have not contended that the 
Order is not a law to his court. I  admit, my 
Lords, in the fullest extent, that it  is the 

duty in the State to com muni- 
cate with the Courts of the Admiralty and Prizes, 
and to issue orders, from time to time, for 
their government. The K ing  alone can promul
gate who are enemies and who are n o t; or what 
nations be chooses to consider his enemies, even 
before any declaration of hostilities. W ithout 
such acts of State the Courts of Adm iralty and 
Prize could do nothing. I  admit that it  would be 
for the K ing, in the very case before us, to pro
mulgate to the Court of Adm iralty the hostile 
decree of France; and, if  the fact were so, to 
promulgate also that i t  bad been executed upon
America, and her non-resistance to its execution.
I  admit also that if  H is Majesty, from unjust or 
mistaken counsel, is advised to promulgate such 
execution and non-resistance, that state of things 
is not traversable in the Courts of Adm iralty, but 
must be implicitly received as the fact. And, 
finally, 1 admit that the rule given by the K ing  
upon the facts which he promulgates must be 
received and acted upon by the court, unless in 
the judgment and conscience of the judge it  be 
plainly and manifestly repugnant to the law of 
nations. B u t I  do maintain and positively assert 
that, in the very case before us, the Order of the 
1st -Nov. without its preamble would have been 
manifestly repugnant to the law of nations, and 
that the judges of the Courts of Adm iralty and 
the Courts of Prizes ought to have refused to act 
upon it.

Most of the rest of the long oration deals with 
the provisions of the municipal law and other 
matters not now relevant.

A fter the Lord Chancellor (Lord Eldon) had 
replied justifying the Orders on the ground of 
retaliation, and pointing out that the Orders were 
directed against the enemy and not against 
neutrals, and that the latter only suffered indi- 
rectly, although inevitably, in their commerce, 
Lord Erskine in reply took the same line of argu-

menfc as he had presented in moving the resolu
tions, and repeated :

“ W e had no right to retaliate through the 
medium of a neutral, except that State was too 
weak to resist, or showed a disposition to 
acquiesce.”

I t  is surely significant that, notwithstanding 
the public discussions and controversies of 1807 
and the following years, no decision of the British  
Court of Prize could be cited against the validity 
of the Orders in Council. Several cases were 
decided in the British Prize Court and in the 
Colonial Prize Courts in 1809 and 1810, which are 
not reported, and which were carried to appeal. 
In  some of them the documents show that the 
validity of the Orders in Council was raised and 
questioned. B ut iii all tbe appeals the sentences 
of condemnation were sustained; and in none of 
them was there a pronouncement against the 
legality of the Orders. Several of them were 
decided in March 1810. The court then consisted 
of Sir W illiam  Grant, Sir W illiam  Wynne, and 
Sir John Nicholl, except when the appeal was 
from a Vice-Adm iralty Court, when Sir W illiam  
Scott also formed one of the Court of Appeal.

I  shall only make mention of one case tried on 
appeal before this court of four judges. That is 
the Nymph, in which both ship and cargo captured 
on a voyage to Leghorn were condemned by the 
Vice-Adm iralty Court at M alta. Tbe only ground 
alleged in the respondents’ case as justifying the 
condemnation of the ship and the cargo was that 
the capture was properly made under the Order 
in Council of Jan. 1807. The appeal was dismissed 
and judgment of condemnation affirmed by 
the Appellate Court of the 15th March 1810.

In  1811 the case of The Fox (ubi sup.) was tried 
before Sir W illiam  Scott. The report in Edwards 
does not give the argument. B ut from the judg
ment it  would appeat* that no argument was made 
against the legality of the Orders (then the Orders 
of the 7th Jan. 1807 and the 26th A pril 1809).

The Annual Register of 1811 deals somewhat 
more fu lly  with the case, and discloses the fact 
that a similar decision was given in several other 
cases, similarly circumstanced, and founded upon 
the same principle. As the Annual Register for 
that year is not always available, the account in 
so far as it  supplements the report in Edwards 
may, with convenience, be here reproduced.

I t  runs thus :—
“ Adm iralty Court, Doctors’ Commons, June IB, 

1811.— The ship Fox.
“ The final judgment of the court in this 

important case was delivered yesterday m orning; 
it  had been delayed in consequence of an un
expected official communication of the revocation 
of the Berlin a,nl M ilan Decrees, upon which tho 
British Orders in Council were founded, as i t  was 
under those Orders that the ship in question was 
captured.

“ The Fox sailed from Boston, in the United 
States, on a voyage to Cherbourg, in the prosecu
tion of which she was captured on the 15th Nov. 
last (that is, 1810) by the Amethyst, a frigate under 
the command of S ir Michael Sey mour. A  claim 
waB given in by the owners as neutral subjects, 
and on the 30th M ay last (that is, 1811) the case 
came on for hearing.

“ I t  was contended on behalf of the captors that 
as the vessel was bound for a port in France, she 
was violating the British Orders in Council of tlio
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7th Jan. 1807 and the 26th A p ril 1809, and under 
these Orders was clearly liable to condemnation.

“ This was opposed by the claimants’ counsel 
upon two grounds: F irst, that the Orders in  
Council had ceased to exist, because the French 
decrees upon which they were grounded had been 
revoked; and next, that if  even those decrees 
could be considered as still in existence, the 
circumstances of equity which distinguished this 
case would justify the court in relieving the 
claimants from the penalty imposed by the 
Orders in Council.

“ Upon this question the learned judge, S ir W . 
Scott, delivered a very elaborate judgment a short 
time since.’’

A  ritume of the judgment is then set out. The 
account concludes as follows: “ The sentence of 
condemnation was accordingly pronounced in this 
case, and likewise in several others, similar in  
circumstances, and founded upon the same 
principle.”

In  his judgment, S ir W illiam  Scott observed 
upon the novelty, the magnitude, and the com
plexity of the Orders in Council, and the attention 
which they excited both at home and abroad. In  
view of these well-known facts it is noteworthy 
that i t  had not been argued that in their retalia
tory character they were at all repugnant to the 
law of nations, however liable they might be to be 
so described, “ if merely original and abstract.”

The learned judge said: “ Retaliatory Orders 
they are. I  have no hesitation in saying that 
they would cease to be just if  they ceased to be 
retaliatory ; and they would cease to be retaliatory 
from the moment the enemy retracts in a sincere 
jnanner those | measures of his which they were 
intended to retaliate.”

O f the measure adopted he said : “ I t  is not an 
original, independent act of blockade, to be 
governed by the common rules that belong simply 
to that operation of law. I t  is in  this instance a 
counteracting reflex measure, compelled by the 
Act of the enemy, and as such subject to other con
siderations arising out of its peculiarly distinctive 
character. So far this retaliatory blockade (if 
blockade it  is to be called) is co-extensive with 
the principle; neutrals are prohibited to trade 
with the enemy, because they are prohibited by 
the enemy from trading with England. England 
acquires the right which it  would not otherwise 
possess, to prohibit that intercourse by virtue of 
the act of the enemy. Having so acquired it, it  
exercises i t  to its fu ll extent, with entire com
petence of legal authority.”

In  the next year (1812) the case of The Snipe 
(ubi gup.) and other American ships captured on 
poyages to and from France came up for decision 
l_& the same court. The points argued are stated 
m the judgment as follows: “ On the part of the 
captors it  is contended that the ship and cargo 
are liable to condemnation under the British  
Orders in Council. On the part of the claimants, 
that the operation of those Orders had ceased, the 
French decrees to which they were retaliatory 
having been repealed; and consequently the 
British Orders having expired in point of justice 
and authority, and according to pledges solemnly 
and repeatedly given by the British Government 
that they should cease whenever the French 
decrees were actually revoked.”

The alleged revocation was elaborately ex
amined, and it  was found that i t  had not been

established. A ll the ships and cargoes captured 
before the 20th M ay 1812 were pronounced liable 
to condemnation. S ir W illiam  Scott had indeed 
pronounced judgment in earlier cases which could 
only be consistent with the view he held that the 
Orders were valid.

I  w ill shortly refer to them in their chrono
logical order.

The Comet (Roscoe, vol. 2, 10; Edw. 32) was 
decided in Oct. 1808. The court decreed con
demnation (under the Nov. 1807 Order) of a vessel 
which was going in ballast from New York to 
Nantes. No doubt the judgment states that 
Nantes was “ subject to a rigorous blockade,” but 
the blockade was described as being under the 
Order in Oouncil. No notification of a blockade 
of Nantes had been given. The Order declared 
that French ports (without naming them) would 
be treated V as if  they were actually blockaded.” 
The epithet “ rigorous ” was not, I  think, 
intended to describe an actual blockade, but was 
used as in the penultimate preamble of the Order, 
and in clause 1 of the Order itself.

This decision was affirmed by the Lords Com
missioners on appeal on the 3rd March 1810, Sir 
W illiam Grant, Sir W illiam  Wynne, and Sir John 
Nicholl forming the court.

In  The Mercurius (Roscoe, vol. 2, 15 ; Edw. 53), 
decided in Dec. 1808, the validity of the January 
Order was assumed; and the ship coming from  
Bordeaux and intending to go to Bremen would 
have been condemned under the order but for the 
fact that she was held to have honestly broken 
the voyage by calling at a British port for a 
British licence.

In  The Luna (Edw. 190), decided in Jan. 1810, 
the order of the 26th A p ril 1809 (which modified 
that of Nov. 1807), by lim iting i t  to the ports of 
France, Holland, and parts of Ita ly ) was treated 
as valid.

In  The Speculation (Edw. 184), decided in A pril 
1810, a ship and her cargo wore condemned under 
the first Order in Council, because the ship was 
on a voyage between two Prussian ports from  
which the British flag was excluded. Apart from  
that Order, they would not have been subject to 
condemnation.

And in the latest stage, in June 1814, the case 
of The Arthur (1 Dods. 423) was decided upon the 
footing that the orders of Jan. 1807 and April 
1809 were valid at the time of capture, in  respect 
of which an alleged jo in t capture was made. 
This decision was given only a couple of days 
before the actual repeal of the Orders as regards 
America.

I t  is interesting to see how the Government of 
the United States regarded the situation after 
the end of the Napoleonic wars. The Great 
Congress of Vienna was attended by all the 
European Powers except Turkey. When all were 
settled, M r. Adams in 1817, being then Secretary 
of State for the United States, wrote to M r. Rush, 
the Minister for England, as follows: “ The 
dereliction of the rights of maritime neutrality 
by all the Allied Powers at the Congress at 
Vienna and at the subsequent negotiations for 
settling the affairs of Europe at Paris have b o  
far given a tacit sanction to all the British prac
tices in the late wars that none of them would 
have a right to complain if  the United States, on 
the contingency of a maritime war in which they 
should be engaged, should apply to the neutral
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commerce of all those Allies the doctrine which 
they thus suffered Great Britain, without remon
strance, to apply against it  in her late contest 
with the United States.”

M r. Adams had, towards the end of the Napo
leonic wars, been United States Ambassador in 
England, and was acquainted with the whole 
situation arising between America and other 
neutral States and Great Brita in  out of the 
Orders in Council.

I t  will appear from what has been said that the 
matter in discussion has been regarded from two 
slightly different points of view ; or perhaps, the 
point of view being the same, the results are 
expressed in two different forms.

I f  retaliation is permissible for conduct of a 
belligerent clearly contrary to the law of nations 
and of humanity, the acts of retaliation (assuming 
them to be in the circumstances reasonable) may 
be described as outside and beyond the limits 
of the law of nations, although justifiable ; the 
alternative view is that the circumstances which 
call for such acts of retaliation extend that law 
so as to cover and comprehend them within its 
bounds.

The latter seems to me to be the preferable 
view. I t  is because the retaliation is regarded as 
forming part of the law of nations that i t  is 
cognisable in, and can be enforced by, a Court of 
Prize.

I  now come to modern times. In  the course of 
the present war the case of The Fox (ubi sup.) was 
discussed by the Judicial Committee of the Privy  
Council in The Zamora (114 L  T. Rep. 626; (1916) 
2 A. C. 77). In  the judgment, their Lordships 
made some important and valuable observations 
upon Orders of reprisal and retaliation. I t  was 
strongly contended before me that they were only 
dicta not necessary for the decision. I f  it  were 
clear that they formed a ground for the decision 
my task in the present case would have been 
easier and shorter. B u t whether they were mere 
dicta or not, I  should loyally accept their guidance. 
B u t beyond this let me add that I  respectfully 
agree with them.

First, how did the judgment deal with the 
decision in The Fox case (ubi sup.) P Although, 
their Lordships dissented from some parts of the 
judgment of Sir W illiam  Scott, they did not 
disapprove of his decision. On the contrary, 
they appear to have approved of it, if  not ex
pressly, at any rate tacitly, in the following 
passage : “ The actual decision in that case was 
to the effect that there was nothing inconsistent 
with the law of nations in certain Orders in 
Council made by way of reprisals for thé Berlin  
and M ilan Decrees, though if  there had been no 
case for reprisals the Orders would not have been 
justified by international law. The decision 
proceeded upon the principle that where there is 
just cause for retaliation, neutrals may by the law 
of nations be required to submit to inconvenience 
from the acts of a belligerent Power greater in 
degree than would be justified had no just cause 
for retaliation arisen, a principle which had 
already been laid down in The Lucy (Edw. 122).”

In  the next place, as to the doctrine of reprisal 
or retaliation, their Lordships pronounced as 
follows : “ An Order authorising reprisals will be 
conclusive as to the facts which are recited as 
showing that a case for reprisals exists, and will 
have due weight as showing what, in the opinion
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of H is M ajesty’s advisers, are the best or only 
means of meeting the emergency; but this will 
not preclude the right of any party aggrieved to 
contend, or the right of the court to hold, 
that these means are unlawful as entailing on 
neutrals a degree of inconvenience unreasonable, 
considering all the circumstances of the case.”

This rndgment was delivered, of course, before 
the 1917 Order, but after the 1915 Order, which 
contained the main recital of the facts, after
wards adopted and amplified in the later Order.

I  have no doubt that their Lordships had 
direotly in their minds the Order of March 1915, 
when their judgment was delivered. I f  so, i t  is 
clear that their opinion was that international 
law justified retaliation by some such Order, 
although thereby inconvenience —  which, of 
course, includes pecuniary inconvenience or loss 
— must be caused to neutrals.

For the various reasons which I  have given fully, 
and 1 fear at too great length, I  am of opinion 
that in the circumstances existing in Feb. 1917 
the recognised guiding principles of international 
law justified an Order of Retaliation against the 
enemy with the object of curtailing or throttling  
his trade, although it  prescribed measures outside 
and beyond the ordinary rules of blockade ; that 
there are good precedents and authority for such 
an order; and that if, in view of the whole situa
tion between the belligerents, the means for 
carrying it  into effect are not excessive or un
reasonable against the enemy, the consequential 
results to neutrals desiring or w illing to trade 
with the enemy give such neutrals no right to 
complain or to claim compensation.

Let me add that if  such a retaliation was not 
permissible by the law of nations, it  is conceivable 
that neutral States might, by the exercise of their 
alleged right to carry on trade with a belligerent 
without interference, become the actual arbiters 
of the fate of a disastrdus war to which they were 
not parties, and from which they not only did not 
suffer loss, but actually achieved gain.

The points that remain can be dealt with much 
more shortly. I f  a retaliatory Order was justified, 
does the Order in question entail on neutrals a 
degree of inconvenience unreasonable, considering 
all the circumstances of the case ?

A  milder Order had been tried, and for nearly 
two years. I t  was, as recited, found to be insuffi
cient for the avowed and legitimate purpose. His 
Majesty’s advisers thought that the new Order of 
1917 provided the best or only means of meeting 
the emergency. The emergency was of the 
gravest possible character. The object of the 
perpetrators of the indiscriminate and unlimited 
depredations of the submarines was to starve 
these islands by sinking at sight all ships and 
cargoes, whether neutral or not, and by killing  
mariners, whatever their nationality. I t  is suffi
ciently notorious that the chief advisers of this 
dastardly and inhuman policy promised the 
German people that the activities of six or 
eight months would suffice to bring this country 
to its knees, or to effect its ruin. To adopt a 
phrase of “ Historicus,” the German Government 
by these means looked forward to ‘‘ creating a 
terrestrial globe in which the unsymmetrical 
contour of the British Isles was to be blotted out.”

Bearing in mind all these facts, I  fa il to see 
how it  can be said that the Order in Council was 
not justified as against the enemy ; and if  so
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justified, how it  can be said that the consequences 
are inevitably unreasonable, or such as to render 
the Order illegal.

The first Order did not subject to confiscation 
the goods or the vessels. The former were to be 
detained t ill  the end of the w ar; the latter were 
[eft to go free to ply their trade after discharg
e s  the goods. I t  occasions no startling surprise 
that such an Order was found ineffective against 
such a determined submarine warfare. When 
neutral ships were so immune, the enemy’s trade, 
so profitable to owners of ships, was not likely to 
sutler greatly. The goods of enemy origin or for 
enemy destination were immovable by sea without 
the ships. The ships gave life and motion to the 
trade. I f  i t  was right to retaliate by attempting  
to prevent or destroy the commerce of the enemy, 
?t was necessary that the vessels which engaged 
Jn carrying it  on to and from the enemy country 
8bould come under some disability. A  suggestion 
was made that detention t ill  the end of the war 
would be sufficient. Who can tell P I t  may be 
that it  would pay neutrals to have their vessels 
80 detained and saved from the perils of sinking, 
und to have them delivered up at the conclusion 
° f  the war when they might be of an enormously 
enhanced value.

I  cannot by any process of weighing in fine 
®oales facts of which i  have far less knowledge 
than the naval advisers say what the exact Order 
or measure of retaliation should be. I t  is enough 
t °  say that, according to the best opinion I  can 
iurm ’ Presen  ̂Order is not excessive as against
the enemy or in its effect on neutrals.

I  fail to see how it  can be said that the effect 
011 neutrals is excessive or unreasonable when 
similar disadvantages are imposed on them in 
toany cases of carriage of contraband, in all cases 
°£ violation or attempted violation of blockade, 
and even in  all cases of refusal of or resistance to 
Vl8it and search.

I  therefore decide against the contention of the 
olaimants that the Order entails unreasonable 
consequences on neutrals having regard to all 
the circumstances.

Finally, there is the last contention of the 
olaimants made under two heads :

First, was the coal of “ enemy origin ” P
I t  would be tedious to enumerate the scores of 

Orders made by the German Government for the 
^outrol of the industries and indeed of all the 

naira of the large part of Belgium of which the 
Oherny is in occupation.

As to coal, some of the conditions attached to 
fs sale and disposal have already been stated. I t  

be sufficient to add that a special Order about 
was made by the German Governor of 

„e'8ium on the 28th April 1915, the provisions 
of Which were:—
a W  The d is tr ib u tio n  o f a ll coal obtained in  Belg ium ,

vvell as a ll coke, briquettes, and the  sub-products of 
^  50 made in  Belgium , is  in trus ted  to  the  C entra l Coa 
thareau af  A n tw erp , w hich is  managed b y  the  Chief of 
g e A d m in is tra tio n  o f the Governor-General. Th is

Uut0au can ask the Governor-General to  g ran t authorisa- 
°u to  export.

^  In  order to  regulate dealings in  the products 
0ntioned in  a rt. 1, the producers m ust p u t the 

(-. ° f0 o f th e ir  production a t the disposal of the C entra l 
Us + Shuman, w hich, as in te rm ed iary, w i l l  determ ine the 

® to  be made of these products, 
rn l 116 use k® made in  accordance w ith  certa in  

ee established by the C entra l Coal Bureau and 
V o l . X IV . ,  N . S.

approved b y  the  Governor-General. The am ount realised 
b y  the sale w il l  be p a id  to  the vendors.

To cover the costs of o rganisa tion and adm in is tra 
t io n  o f the  C entra l Coal Bureau there w i l l  be levied 
a ta x  to  be determ ined by the  Chief of the A dm in is tra 
t io n  ta k in g  in to  consideration the to ta l am ount o f the 
sales.

(3) Producers are forb idden to  carry  ou t contracts 
o f sale made by them . A  con trac to r who cannot fu l f i l  
h is  ob ligations by reason o f th is  order sha ll no t be 
liab le  to  pay damages.

The C entra l Coal Bureau can make exceptions to  th is  
O rder in  the case o f con tracts  made fo r the purpose of 
enabling the buyers to  cover th e ir actua l requirements, 
the  existence o f w hich m ust bo proved by them.

(4) Anyone who tr ie s  to  keep the products in  ques
tio n  from  being used in  accordance w ith  a r t. 2 w i l l  be 
punished by a fine no t exceeding 10,000 francs.

The am ount o f the  fino w i l l  be determ ined by the 
Governor-General, who, besides th is  penalty, may con
fiscate the products the  subject o f the offence.

I f  th is  confiscation is  impossible, the offender m ust 
pay the value o f the  goods confiscated, and i f  th e ir 
value oannot be determ ined he m ust pay a sum corre
sponding to  th e ir probable value.

(5) The present O rder comos in to  force a t once.

The evidence shows that the Brussels Goal 
Department exercised complete control over the 
coal. I t  was suggested, though not proved, that 
the department paid some Belgian people 
interested in the colliery for the coal, but the 
German department had the fu ll dominion over 
it, and were to all intents and purposes the 
owners, and acted in this particular contract as 
the vendors.

'Some authorities were cited for the claimants 
as to the effect of the m ilitary occupation of a 
country by a belligerent upon the status of resi
dents. These are beside the point. W hat I  have 
to do is to ascertain what is comprehended in the 
phrase “ of enemy origin ” in the Order in 
Council.

I f  the original Belgian owners of the collieries 
had been permitted to work them themselves and to 
produce and dispose of the coal for their own profit, 
and if  they had sold it  to a German Government 
department, or even a German commercial con
cern, and these latter had sold it  for export, even 
thon I  think the coal would have been “ of enemy 
orig in” within the meaning of the Order in 
Council ; à fo rtiori in the facts of this case the 
origin was “ enemy,” in my opinion.

The contention of the claimants on this head 
therefore fails.

The second head, and the last question to be 
considered, is whether the Order is invalid becauso 
no British or allied port had been appointed at 
which the vessel might call for examination.

In  order to clear the ground, I  observe here that 
this point does not in any circumstances affect 
the confiscability of the goods. I f  they were of 
enemy origin they would in any event bo subject 
to condemnation. This last contention was, and 
could only be, put forward on behalf of the 
owners of the vessel.

I t  was submitted that an “ appointment ” of a 
particular port should have made with or 
immediately following the Order, so as to form 
part of it  ; and that such an appointment was a 
condition precedent to the liability of the ship to 
condemnation.

I t  is best first to find the facts, and then to 
examine the legal contention. In  fact, no appoint-

2 G



2 2 6 MARITIME LAW CASES.
P r i z e  C t . ] T h e  L e o n o r a .

ment of a particular port had been made. Nor 
had any application been made to the British  
authorities for the appointment of any port of 
call for vessels trading between Holland and 
Scandinavia. None of the vessels employed in 
the carriage of coal from Dutch ports to Scandi
navia have voluntarily called, or offered to call, at 
British or allied ports for examination.

I t  w ill be remembered that over 25,000 tons— I  
think I  said more than half— had been carried 
under this very contract before the Leonora was 
seized. That is to say, there had already been 
about fifteen voyages in ships carrying this coal, 
assuming them to have been of equal capacity 
with the Leonora; and seven more vessels were 
captured in the following month. A  large number 
of ships were thus employed to carry Belgian and 
German coal from Dutch ports to Scandinavia by 
sea, in order to relieve the German railways.

For particulars as to this and the exchange 
traffic reference may be made to the affidavit of 
Captain Longden, R .N ., sworn on the 2nd Nov.
1917. I t  is of interest also to note the statistics 
given in Captain Longden’s second affidavit, 
which show that in the first ten months of 1917 
licences had been granted for export from  
Great Britain to Sweden of over 700,000 tons of 
coal in accordance with definite orders, and con
tracts from Swedish buyers, but that only
480.000 tons were tak en ; and, moreover, that 
licences for larger quantities would have been 
granted if  orders had been given and the requisite 
amount of Swedish tonnage had been provided to 
ship the coal. In  July and August alone the 
licences covered 130,000 tons, whereas only
84.000 tons were shipped. I f  it  were necessary to 
pronounce a decision upon the proviso I  should 
hold that it  does not mean that a port should 
be appointed to suit all vessels and voyages, and 
that such an appointment should form, so to 
speak, a part of the Order.

I t  would Beem to be so difficult as to make it  
quite impracticable to name once and for all one 
or more British or allied ports of call for all 
vessels trading to or from all ports affording 
access to enemy territory. B u t if any vessel 
desired to call at a British or allied port for 
examination, information could easily have been 
obtained at a port like Rotterdam ; and if, after 
the Order in Council, any vessel had in fact called 
at any port in the United Kingdom her cargo 
would have been examined there. But the truth, 
and the uncontested truth, is that those interested 
in the Leonora and her cargo had no intention 
whatever of calling at any British p o rt; on the 
contrary, they protested against being required or 
asked to do so.

The master of the vessel deposed that he had 
been informed by M r. de Poorter’s office— that is, 
the shipowners— and had also received written  
instructions from M r. de Poorter that the voyage 
was to be direct from Rotterdam to Stockholm, 
and that he could not deviate. Indeed, he 
explained that his sailing permit made it  unlawful 
for him to call at a British port, and that if  he 
had done so, i t  would have entailed a “ prison 
sentence ” in his case, as well as serious penalties 
and consequences to his owners, including a 
penalty of imprisonment for the manager, who 
apparently was M r. de Poorter himself. The 
master, i t  is true, said that he had not heard of 
the Order in Council until after the seizure. But

[ P r i z e  C t .

even if  that were the fact, it  would not alter the 
situation. Moreover, i t  was not suggested that 
M r. Jos. de Poorter, and the claimants, Beijers, 
were unaware of the Order which had been 
promulgated about seven months before. M . Jos. 
de Poorter is a large shipowner at Rotterdam, 
and as such has no doubt followed with critical 
attention the various regulations as to mercantile 
shipping. He who alone advances the contention 
now under consideration never dreamt of avail' 
ing himself of any opportunity which was open, 
or which might be offered, of submitting his 
ship for examination at a British port. His 
sympathies and activities have been on the other 
side of the North Sea. Two of his vessels were 
used to coal German cruisers off South America 
early in the war. One of them was condemned by 
the Prize Court of the Falkland Islands in Jan. 
1915. The other, The Alwina (see post; 118 L. T. 
Rep. 97; (1918) A. C. 444), formed the subject of 
prize proceedings in this court and in the Privy 
Council in 1916 and 1918. This latter ship was 
released on grounds of law, but M r. de Poorter 
was ordered by reason of bis conduct to bear and 
pay the costs and expenses of and incident to the 
capture and detention, and also of and incident 
to the prize procedings. This order was approved 
by the appellate tribunal. Their Lordships 
approved of the following statement in the judg' 
ment of this court (13 Asp. Mar. Law Cas. 311; 
114 L . T . Rep. 707; (1916) P. 131) upon the 
facts:

“ The correct finding, in my view, is that the 
vessel, being a neutral vessel, was carrying con' 
traband, namely, coal, intended to be delivered 
to enemy agents, or enemy vessels of war encoun
tered on the voyage; and that she was so carry
ing the contraband with false papers, with a 
suspicious_ supercargo, with a false destination, 
and in  circumstances amounting to fraud in 
regard to belligerents. . . . W hat is clear is 
that de Poorter, the shipowner himself, was an 
active party in the attempt to convey the con
traband to the enemy by the false and fraudulent 
tricks and devices which were adopted.”

I  also find on reference to the Statutory List of 
this country (sometimes called the Black List) 
that M r. de Poorter was placed upon the first of 
such lists on the 29th Feb. 1916.

W hat I  have called the cardinal feature and 
the operative part of the Order in Council is the 
first part of clause 2. That is the retaliatory 
provision destined to bring pressure on the enemy 
by stopping his trade. ( I  may observe in passing 
that M r. Sehonmeyer, who had to a great extent 
the charge of the claimants’ cases, attested the 
effect of this presure when he said in an affidavit 
that after the seizure of the Leonora the neutral 
shipping between Holland and Sweden was forced 
to stop because the ships would not continue it 
they had to go to a British port for examina
tion.)

The proviso in the clause is a relaxation m 
favour of neutral shipowners who wish to shoiv 
their bond fide neutral conduct by voluntary sub
mission to examination at an English port. I t  
is in no sense a condition precedent to the enforce
ment of the substantive part of the clause. I f  . 
were, the claimants would have to show theif 
readiness and willingness to comply with its 
terms. Claimants cannot be heard to say, “ True, 
we were carrying goods of enemy origin, and so
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running the risk of capture and condemnation 
under the retaliatory Order; true, that we were 
proceeding direct from one port to another, both 
°r which afforded access to enemy te rrito ry ; 
rrue, that nothing would have induced us to call 
at  any British port for examination; true, that 
We never asked or intended to ask that such a 
Port Bhould he appointed or named for our vessels; 
Jut, as you had been good enough to promise a 
relaxation in certain events which did not happen, 
and the occurrence of which we would make sure 
8hould not happen, the Order must be disregarded 
»‘together.”

That was the contention in substance for the 
claimants upon this head. I  think that it  is 
wholly unwarranted.

This brings this lengthy judgment to an end. 
■“by task is done. The case is one of importance, 
ct interest, and of some delicacy and difficulty, 
th e  preparation for it  was facilitated by the able 
arguments at the Bar, which I  wish very grate- 

to acknowledge. I  have, of course, given 
the case the most careful consideration in all its 
»Bpects. I f  there have been errors in the prin
ciples which have guided this judgment, or in the 
»Implication of them, it  is a consolation to know 
that the parties affected have the right to put 
heir claims again to the test before another and 

a m®^e.r  tr ib u n a l.
,, ■'■be judgment of the court is that the ship and 
he cargo be condemned as good and lawful prize.

or the Proeurator-General, Treasury 

for the shipowner, Guedalla and 

for the cargo owners, Botterell and

Sutitcial Committee of tfje IJri&g Council.
Oct. 30, Nov. 1, and Dec. 13, 1917.

(P -s e n t : The R ight Hons. Lords P a r k e r  of 
Vv a d d i n g t o n , S u m n e r , W r e n b u r y , and 
w  A r t h u r  O h a n n e l l .)

T h e  A n g l o - M e x i c a n . (a )

A P P E A L  P R O M  t h e  P R IZ E  C O U RT, E N G L A N D . 
rize Court—Neutral partner in  enemy business—  
^°mmercial domicil— Cargo—Shipment before

I  neutral subject was a partner in an enemy firm  
which had its headquarters in  Germany. Goods 
which were the property of the firm were shipped 
Jrom America prior to the outbreak of war, and 
were consigned to a German port. During the 
voyage, hostilities having commenced in the mean- 

the goods were seized as prize. Upon the 
Crown claiming condemnation of the goods, the 
neutral asserted he was entitled to his share in the 
same or in their proceeds, i f  sold. 
w > that where a neutral by owning or being a 

Partner in a business in an enemy country has 
acquired a commercial domicil in that country, 

e must be deemed to be an enemy in respect of 
property or interest in such business, and if  

a)ter the outbreak of war he desires to avoid the 
_f f̂asequences entailed by such domicil, he must

(u) Reported by W , E. Rk id , Esq,, Barrister-at-L&ur.

Solicitor : 
Solicitor.

Solicitors
"acobson.

Solicitors
Roche.

take steps within the interval allowed by law to 
discontinue or disassociate himself from the busi
ness, as the theory of commercial domicil is not 
subject to an exception where the goods in  question 
are shipped during peace. In  the case of goods 
shipped after the commencement of the war the 
circumstances of the shipment must be considered, 
as the shipment would be an election to continue, 
unless it were made without the privity of the 
claimant or as a step in discontinuing the business 
or disassociating himself from it.

Decision of Evans, P. (reported 13 Asp. M ar. Law 
Cas. 367; 114 L. T. Rep. 807; (1916) P. 112) 
reversed.

A p p e a l  b y  the Procurator-General from so 
much of the judgment of Evans, P. (reported 13 
Asp. Mar. Law Gas. 367 ; 114 L. T . Rep. 807 ; 
(1916) P. 112) as decreed restitution of one fifth  
part of 276 bales of cotton sweepings or the 
proceeds of the sale thereof to the respondent, 
Richard Mayer, as neutral partner in the German 
firm of Reis and Co.

The goods in- question were shipped at 
Savannah, U.S.A., shortly before the outbreak of 
the war on the British steamship Anglo-Mexican. 
F ifty  of the bales were to be delivered at Antwerp 
and the remainder at Hamburg, in each case to 
the order of the shippers.

The Anglo-Mexican was diverted to the Port of 
London after the outbreak of war, and on the 
4th Sept. 1914 the goods were seized,

The President held that a neutral partner did 
not lose his right to have his share in the partner
ship property protected from confiscation merely 
because he allowed the delivery of the goods to 
proceed in  the ordinary course. The respondent 
had done nothing actively after the commence
ment of hostilities to further or to facilitate the 
delivery of the goods to the enemy house, and 
accordingly he ordered the release to th6 respon
dent of his one-fifth share and condemned the 
remaining four-fifths of the goods.

The Procurator-General, on behalf of the 
Crown, appealed against the release to the respon
dent of his one-fifth share.

Sir Frederick Smith (A.-G.), Gordon Hewart 
(S.-G.), and J. H. W. Pilcher for the appellant.

Inskip, K .C . and 0, J. Gonway for the respon
dent.

The following cases were referred to :
The V ig ila n tia , Roscoe’s E ng lish  P rize  Cases, 

vol. 1, 31 ; 1 Ch. Rob. 1 ;
The M cm ning try , (1916) P. 329 ;
The San José In d ia n o , 2 G all. 268 ;
The Bernon, 1 Ch. Rob. 1 ;
The Gerasimo, 11 Moo. P. C. 88 ;
The F riendschafl, 4 W heat. 105 ;
The Cheshire, 70 U . S. 231 ; 3 W a ll. 231 ;
The Venus, 8 Cranch ;
The A m iab le  Isabella, 6 W heat. 1, 78 ;
The E enrom , 2 Ch. Rob. 1, 8 ;
The G ra a f Bernstorf, 3 Ch. Rob. 109 ;
The W elvaart, 1 Ch, Rob. 122 ;
The Lahore, ante, p. 187 ; 118 L . T . Rep. 265; 

(1918) A. C. 435.

The considered judgment of their Lordships 
was delivered by

Lord P a r k e r  o e  W A d d i n g t o n .—-Goods in 
respect of which this appeal arises were shipped 
at Savannah, U.S.A., shortly before the outbreak 
of the war, on the British steamship Anglo-
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Mexican. They were shipped by, and at all 
material times belonged to, Reis and Co., a 
German firm with its head office at Friedrichs- 
feld, in Baden, but with branch offices at Boston,
U.S.A., and at Salford, in  the United Kingdom. 
The firm consisted of four partners, Edwin Reis 
and Ludwig Reis, German subjects residing and 
carrying on the firm ’s business at Friedrichsfeld ;
K . B, Straus, a German by birth, but naturalised 
and resident in the United Kingdom, who was in 
charge of the Salford office; and the respondent, 
Richard Mayer, also a German by birth, but 
naturalised and resident in the U.S.A., who was 
in  charge of the Boston office. Richard Mayer’s 
interest in the partnership concern was one-fifth 
share. The President has ordered the release to 
him of one-fifth of the goods in question or their 
proceeds on the ground that he was a neutral 
subject domiciled and resident in a neutral 
country though a partner in a German firm, 
and that the goods were shipped before the out
break of the war. The Crown is appealing from  
this order.

The principles which ought to govern cases 
such as the present are not wholly free from  
doubt. I t  appears, however, reasonably certain 
that the question whethor a particular individual 
ought to be regarded as an enemy or otherwise 
depends prima facie on his domicil, and domicil 
is, according to international law, a m atter of 
inference from residence. Thus, if  a neutral 
subject is at the commencement of or during the 
war to all appearance permanently resident in an 
enemy country, he will be regarded as an enemy. 
By taking up his permanent residence in a country 
other than that of his birth, he submits himself 
to and takes the benefit of the laws of that 
country, and in effect becomes one of its subjects. 
I f ,  therefore, while this state of things continues, 
goods belonging to him are seized as prize, such 
goods w ill prima facie be treated as enemy goods. 
But an acquired domicil may be abandoned, and 
if  prior to the actual capture the owner has 
already done some unequivocal act indicating an 
abandonment of his acquired domicil in the 
country of the enemy, the goods w ill prim a facie 
be treated as belonging to a neutral. I t  has been 
sometimes urged that neutrals resident in a 
country which by the outbreak of hostilities 
becomes an enemy country ought to be allowed a 
reasonable time after such outbreak to elect 
whether they will abandon or retain their acquired 
domicil. This point was much discussed in The 
Venus (8 Oranch, 253). In  that case the m ajority 
of the jndges of the Supreme Court of the 
United States decided against allowing any 
interval for election. I t  was not, they thought, 
desirable that a neutral after the outbreak of 
hostilities should be able for any interval, how- 
ever short, to Bit, as it  were, on the fence ready 
to come down on either side according as i t  might 
prove to his advantage. The English authorities 
are not conclusive one way or the other. The 
point does not, however, fa ll to be determined on 
this appeal, for the respondent was not at the 
outbreak of hostilities permanently resident in 
Germany. His domicil was in the United 
States.

Again, it  seems clear that a neutral wherever 
resident may, if he owns or is a partner in a 
house of business trading in or from an enemy 
country, be properly deemed an enemy in respect

of his property or interest in such business. He 
acquires by virtue of the business a commercial 
domicil in the country in or from which the 
business is carried on, and this commercial domi
cil, though it  does not affect his property gene
rally, w ill affect the assets of the business house 
or his interest therein with an enemy character. 
B ut a neutral having such a commercial
domicil in a country which becomes an 
enemy country on the outbreak of hostilities 
ought, according to the views taken by 
British Prize Courts, to be allowed a reason
able interval during which ho may discontinue or 
disassociate himself from the business in question- 
I f  he has done this prior to the capture at sea of 
any goods belonging to the business, such goods 
or his interest in them will not be confiscable. 
I f  he has not done this prior to the capture, but 
the court is of opinion that a reasonable interval 
for this purpose had not then already elapsed, 
the court will take notice of what he has done in 
that behalf since the capture, or will in a proper 
case 6ven let the question of condemnation stand 
over to enable further action to be taken. I f ,  on 
the other hand, he has already had a reasonable 
opportunity of discontinuing or disassociating 
himself from the business in the enemy country 
and has failed to take advantage of it, or if  he 
has done sums unequivocal act irdieating an 
intention to continue or retain his interest in 
such business, the goods or his interest therein 
will be condemned as lawful prize.

I t  may happen that a neutral or the firm in 
which he is a partner has, besides the house of 
business in the enemy country, branch houses in 
other countries. In  such a case nice questions 
may arise as to whether the captured goods ought 
properly to be regarded as appertaining to the 
enemy house or to one or other of the branch 
houses. A  question of this sort came before 
their Lordships’ board in the case of The Lutzov) 
(post, p. 265 ; (1918) A . G. 435), in which judgment 
is about to be given, and the original claim pnt 
forward on the respondent’s behalf in the present 
case appears to have been framed on the con
tention that the goods now in question appertained 
to the American or to the English branch of the 
business of Reis and Co. and not to their German 
branch. Had this claim been made out, the 
interest therein of the respondent would not have 
been confiscable as enemy property. The claim, 
however, in this form was abandoned in the court 
below, it  being admitted that the goods in ques
tion could not be regarded otherwise than a-s 
appertaining to the German house.

In  support of the views above indicated, their 
Lordships refer to The Gerasimo ( I I  Moore’s P.C- 
p. 96), where Lord Kingsdown, in delivering the 
opinion of the board, states the general principle 
as follows : “ The national character of a trader 
is to be decided for the purposes of the trade by 
the national character of the place in which it  >8 
carried on. I f  a war breaks out, a foreign 
merchant carrying on trade in a belligerent 
country has a reasonable time allowed him f ° r 
transferring himself and his property to another 
country. I f  he does not avail himself of the 
opportunity, he is to be treated, for the purposes 
of the trade, as a subject of the Power under 
whose dominion he carries it  on, and, of course, 
as an enomy of those with whom that Power lS 
at war.”
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Their Lordships also refer to the following 
important passage in M r. Justice Story’s Notes 
(P ra tt’s “ Story,” at pp. 60 61): “ In  general a 
neutral merchant trading in the ordinary manner 
with a belligerent country does not, by the mere 
Accident of his having a stationed agent there, 
contract the character of the enemy. B u t it  is 
otherwise if  he be not engaged in trade upon the 
ordinary footing of a neutral merchant, but as a 
privileged trader of the enemy, for then it  is in 
effect a hostile trade. So if the agency carry on 
a trade from the hostile country which is not 
clearly neutral, and i f  a person be a partner in  a 
bouse of trade in an enemy’s country, he is, as to 
fhe concerns and trade of that house, deemed an 
enemy and his share is liable to confiscation as 
such, notwithstanding his own residence is in a 
neutral country; for the domicil of the house is 
considered in this respect as the domicil of the 
Partners. B u t if  he has a house of trade in a 
neutral country, he has not the benefit of the 
same principle, for if  his own personal residence 
n® in the hostile country, his share in the property 
° f  the neutral house is liable to condemnation. 
However, where a neutral is engaged in peace 
ln a house of trade in the enemy’s country, his 
property so engaged in the house is not, at the 
commencement of the war, confiscated; but if  
he continues in the house after the knowledge 
of the war, i t  is liable, as above stated, to con
fiscation. I t  is a Bettled principle that traffic 
alone, independent of residence, will in some cases 
confer a hostile character on the individual.”

I f  the principles thus laid down be applied to 
h“0 facts of the present case, it  would appear that 
‘ he interest of Richard Mayer in  the goods in 
Question ought to be condemned by reason of his 
commercial domicil in Germany. H e  might, 
lt is true, have avoided this result by taking 
steps within the reasonable interval allowed by 
,aw to disassociate himself from the enemy firm  
111 which he was a partner. B u t it  is not 
soggestod that he took any such step or that 
such reasonable interval has not elapsed. On 

contrary, i t  is admitted that since the out
break of the war he has been actively engaged 
n Iho affairs of Reis and Co. in Germany.

The contention of the respondent is based 
entirely on the following consideration: The 
Roods in question were shipped in time of peace. 
■*-here could therefore be no enemy taint affecting 
fhem when the war broke out. Since the out- 

r®ak nothing has been done in respect of them 
? virtue of which they could have acquired an 

cue my character. The criterion of character is 
uerefore personal domicil. I t  will be observed 
cat this contention with regard to goods at sea 

jv H e  commencement of a war entirely ignores 
Pe doctrine of commercial domicil as deter- 
,'uing the character of the goods. I t  leaves the 

character of such goods to depend on personal 
°uiicil, subject to the question whether the 
wuer has done anything to impress upon thorn 
r taint them with an enemy character. In  other 
ords, it  creates an exception to the theory of 
Ohamercial domicil, and deals with the excepted 

r ases on different principles. Counsel for the 
hhpondent was unable to suggest, and their Lord- 

t j Ta have been unable to find, any logical justifiea- 
u for such an exception. I f  i t  exists at all, it  

att 6 Attributed, as counsel for the respondent 
r>buted it, to an over-scrupulous desire on the

part of our Prize Courts to protect neatral 
interests. Further, if the exception exists, the rule 
which allows a reasonable interval in which the 
neutral owner can discontinue his commercial 
domicil in the enemy country will be reduced 
within very narrow limits, if  i t  is not abrogated 
altogether, for a neutral owner will, by shipping 
goods after the war, or by otherwise taking part 
after the war in the affairs of the enemy house of 
business, have elected to continue his commercial 
domicil in the enemy country, and so brought 
the interval to an end. Nevertheless, the ex
ception is said to be supported by authority, 
and their Lordships will therefore proceed to 
consider the several authorities on which reliance 
is placed.

The three earliest authorities referred to are 
The Jacobus Johannes (1785), The Osprey (1795), 
and The Nancy (1798), all of them decided by 
the Lords Commissioners in Prize Cases. The 
decisions are unreported, but the printed cases 
and appendices which were before the Lords 
Commissioners are preserved in the Adm iralty  
Library, and their Lordships have had access 
thereto.

In  The Jacobus Johannes the goods in question 
belonged to a firm carrying on business in the 
Dutch island of St. Eustatius. The goods had 
been shipped from St. Eustatius on the 5th 
Dec. 1780 on board a Dutch vessel bound for 
Amsterdam and were deliverable at Amsterdam. 
Hostilities between this country and Holland  
commenced on the 20th Dec. 1780. Ou the 3rd 
Feb. 1781 St. Eustatius was occupied by His 
Majesty’s naval forces. On the 4th Feb. The 
Jacobus Johannes with its cargo was captured at 
sea. The firm which owned the goods consisted 
of two partners —  namely, Haason, a Danish 
subject, but domiciled in St. Eustatius, where 
he carried on the business of the f irm ; and 
Ernst also a Danish subject, but domiciled at 
Copenhagen. Shortly after the occupation of the 
island by the British, Haason proceeded to wind
up the firm ’s business and finally left the island 
in A pril 1781. I t  is to be observed on these facts 
that Haason’s personal domicil being Dutch at 
the date of capture he was prim a facie, at any 
rate, an enemy. I f ,  according to the English as 
well as the American view of international law, 
he was not entitled to an interval after the 
commencement of hostilities in which he could 
abandon his acquired domicil, his share in the 
goods would in any event be confiscable. I f  he 
was entitled to an opportunity of abandoning 
his acquired domicil, the question would arise 
whether he had done so within a reasonable time. 
On the other hand, Ernst, who was domiciled at 
Copenhagen, could only be regarded as an enemy 
by virtue of the commercial domicil of the 
firm, and he was clearly entitled to a reasonable 
interval in which be might disassociate himself 
from the firm. The interest of Haason was con
demned and that of Ernst released. I t  does not 
appear what were the reasons for this decision. 
I t  is quite possible that the case turned wholly 
on personal domicil, the doctrine of commercial 
domicil being yet undeveloped. I t  is also 
possible that, in the opinion of the Lords Com
missioners, the connections of both partners with 
an enemy business had in fact been determined 
within a reasonable interval, and that such de
termination would justify the release of Ernst’s
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interest, but would not improve the position of 
Haason whose personal as well as commercial 
domicil at the date of capture was Dutch. 
Under these circumstances, their Lordships fail 
to see how the case can be relied on as an 
authority for the alleged exception to the general 
rule.

In  The Osprey the property in question was a 
ship employed in the Southern Whale Fishery 
with her cargo of whale-oil and whale-bone. She 
had left Dunkirk on her whaling adventure on 
the 24th M ay 1792. W ar broke out between this 
country and France in Feb. 1793, and on the 
15th May 1793 the ship and her cargo were seized 
as prize. The ship belonged to three persons, all 
subjects of the United States of America, two of 
whom were domiciled at D unkirk and the third, 
one Rodman, was domiciled at Nantucket. The 
cargo belonged to the owners of the ship and the 
master and crew in shares, which were apparently 
settled by the custom of the fishery. Among the 
crew were other subjects of the United States, 
no doubt domiciled in America. The Lords 
Commissioners ordered a release of Rodman’s 
share in the ship and cargo, and of the shares in 
the cargo of the American members of the crew. 
The reasons for this decision are again unknown, 
but, as in the case of The Jacobus Johannes, the 
case may have turned entirely on personal 
domicil. I t  should be observed that there was 
really no commercial domicil in an enemy 
country, the whole adventure being a high-seas 
adventure. Further, the whole adventure, except 
the return voyage, had apparently been carried 
out during peace, and had eomo to an end when the 
ship and cargo were seized as prize. There was 
in fact nothing from which, when the war broke 
out, the neutrals interested could disassociate 
themselves. Again their Lordships fail to Bee 
how this case can be relied upon as an authority 
for the alleged exception to the general rule.

In  The Nancy the goods in question had been 
shipped early in July 1793, a state of open war 
having existed between this country and France 
since the 14th Feb. 1793. The shipment was made 
at Port-au-Prince, in the island of St. Domingo, 
by Stephen Zaccharie, the cargo being consigned 
to Zaccharie, Coopman, and Oo„ of Baltimore. 
I t  was not quite clear on the evidence whether the 
goods belonged to Stephen Zaccharie, and were 
deliverable to Zaccharie, Coopman, and Co, cr. 
his account, or whether they belonged to 
Zaccharie, Coopman, and Co. The partners in  
this firm were Stephen Zaccharie and two others 
—  Coopman and Vochey. Coopman was an 
American by birth, and Stephen Zaccharie and 
Yochey, though French by birth, claimed to have 
been naturalised in the United Statos. A ll of 
them claimed to have an American domicil, but 
Coopman and Stephen Zaccharie were both of 
them in St. Domingo at the time of shipment, 
and also at and after the capture. The judge of 
first instance released the goods to Stephen 
Zaccharie, on the ground that they were at the 
time of capture his property, and that he was an 
American citizen. The Lords Commissioners 
reversed this decieion, and condemned the goods 
as enemy property. I t  is not clear to whom they 
considered the goods to belong, but i f  they 
belonged to Stephen Zaccharie i t  is quite clear 
that he was at all material times actually trading 
in enemy territo ry; and if  they belonged to the

[P k iv . Co.

firm, i t  is equally true that two of the firm were 
at all material times trading in the enemy country 
on behalf of the firm. In  respect, therefore, of 
the goods in question, there was, whoever was the 
owner and wherever such owner was personally 
domiciled, a commercial domicil by virtue of 
which the goods were confiscable. There could 
be no question of any reasonable interval for the 
owner to discontinue or disassociate himself from 
the trade in the enemy country, for the transac
tion originated after the outbreak and with full 
knowledge of the state of war. In  this respect 
the case differed from The Jacobus Johannes or 
The Osprey, where the transaction originated in 
the time of peace. I t  has even less bearing than 
these cases on the point at issue.

The three cases of The Jacobus Johannes, The 
Osprey, and The Nancy were commented upon by 
Sir W illiam  Scott in The Viyilantia  (1 Ch. Rob. 
at p. 15). A fter mentioning The Jacobus Johannes 
and The Osprey, he says that from these cases a 
notion ahd been adopted that the domicil of the 
parties was that alone to which the court had 
a right to resort. From this it  appears that, 
according to the general opinion, both Ths 
Jacobus Johannes and The Osprey had turned 
entirely on the personal domicil of the claimants, 
the doctrine of commercial domicil being wholly 
ignored. But Sir W illiam  Scott proceeds to say 
of The Nancy that it had been decided on different 
principles, the Lords Commissioners distinguish
ing the former cases on the ground that “ they 
were cases merely at the commencement of a war, 
and that in the case of a person carrying 011 
trade habitually in the country of the enemy» 
though not resident there, he should have time to 
withdraw himself from that commerce, and that 
i t  would press too heavily on neutrals to say that 
immediately on the first breaking out of a war 
their goods should become subject to confisca
tion.” Sir W illiam  Scott adds that i t  was 
expressly laid down in The Nancy that if  a person 
entered into a house of trade in the enemy 
country in time of war, or continued that connec
tion during the war, he should not protect himself 
by mere residence in a neutral country.

Sir W illiam  Scott had been counsel for one of 
the parties in The Nancy, and his account of what 
was said by the Lords Commissioners is no doubt 
based on personal knowledge. I t  is reasonably 
clear, in spite of a slight ambiguity in Sir W illiam  
Scott’s language, that the Lords Commissioners 
in The Nancy distinguished the two earlier cases 
on the ground that the goods in question in these 
cases bad been shipped before the war, whereas 
in the case of The Nancy the shipment was after 
the commencement of hostilities. This was a 
perfectly legitimate ground of distinction, but if 
is a fallacy to suppose that a judge necessarily 
approves every case which he distinguishes from 
that with which he is himself dealing, and a still 
greater fallacy to suppose that he approves of if 
on any particular ground. The rule which Sir 
W illiam  Scott states to have been laid down in 
The Nancy is the rule by which an enemy 
character is imposed on goods by virtue of the 
commercial domicil of the owner, not a rule 
which leaves the personal domicil as the criterion 
of character, subject to a possible enemy taint 
imposed by the action of the owner. I t  is stated 
without exception. I f  Sir W illiam  Scott bad 
considered that the Lords Commissioners were
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countenancing or even suggesting an exception 
to the rule, he would certainly have said so, more 
especially as cases within the exception would fall 
to be decided on principles independent of com
mercial domicil.

'Phe President appears to have treated the cases 
‘Jbove referred to as authorities in the respon
dent's favour, and says that the doctrines there 
|aid down have been followed by America and 
his country ever since. He refers in particular 

to The Antonia Johanna ( I  Wheat. 159), The 
Triendschaft (4 Wheat. 104), The San Jose 
jndwno (2 Gall. 267), and The Cheshire (3 W all 

These are all of them American authorities, 
which upon examination appear to support the 
general principle of the effect of a commercial 
domicil acquired in an enemy country by a 
person whose personal domicil is in a neutral 
country. They do not support the exception to 
he general principle for which the respondent

contends.
fn The Antonia Johanna the goods in question 

Were held to have been shipped for and on 
Recount of a house of trade in the neutral country, 
Rhd the case therefore fell to be decided on the 
Personal domicil of the partners in the neutral 
house of trade,
i Jo The Fricndschaft the goods in question 
belonged to a house of trade established in the 
enemy country. They had been shipped during 
he war. The doctrine of commercial domicil 
8 stated by M r. Justice Story, and the goods 
ere condemned. No exception to the rule is

mentioned.
A 11 The San José Indiano  the authorities on 
hich the doctrine of commercial domicil is 
Rsed are discussed at some length. The cases 

The Jacohus Johannes, The Osprey, and The 
ancy are mentioned, but not as creating any 

x^ÇPtion to the general doctrine.
¡similarly in The Cheshire there is a statement 

the general doctrine, but no allusion to any 
po®sAlo exception.
I  k. regard to the British authorities, their 

ordships have failed to find any authority for 
r 6  respondent’s contention, unless it  be The 
and c *  ^°^anneg< TAe Osprey, and The Nancy, 

Sir W illiam  Scott’s comments on them in 
he Vigilantia (sup.).

0  ln  their Lordships’ opinion these cases and 
^menta afford a very slender support for the 

¡ A c t i o n  in question. I t  appears from the facts 
a . oa°h ease that the point did not necessarily 
0 n? V ° r  decision. Bach case is explicable with- 
sur 1'" having been raised or decided. The whole 

perstructure of the respondent’s argument is 
Sc based on what is said by Sir W illiam
thi • a  ^ le Vigilantia. B u t as above indicated, 
j ? 18 quite consistent with the general rule 

ouced from the other authorities. 
baUUC*er hooso circumstances, their Lordships 
ex Vf) come to the conclusion that there is no such 
the 1̂011 bo the general rule as that for which 
bei reePondent contends. A  neutral owning or 

a partner in a house of business in an 
CQ my country has a commercial domicil in that 

nbry. This commercial domicil imposes an 
SUcV^l °blaracter on his property or interest in 
atl 1 house of business. There is no question of 
ticulParticular a°b on bis part by which any par- 
auv *ar ^ ? 0 ^ 8  belonging to him or his interest in 

J Particular goods may be tainted. I f  having

such a commercial domicil in a country which 
by the outbreak of war becomes an enemy 
conntry he desires to avoid the consequences 
entailed by such domicil, he may avail himself 
of the interval allowed by law to discontinue or 
disassociate himself from the business in question. 
Inasmuch, however, as goods at sea when the war 
commenced may be captured before such reason
able interval has elapsed, the court w ill in a 
proper case take notice of a discontinuance or 
disassociation taking place after the capture, or 
will even adjourn proceedings in the Prize Court 
to give an opportunity for such discontinuance 
or disassociation. In  the case of goods shipped 
after the commencement of the war, the circum
stances of the shipment must be considered. The 
shipment may have been made by or with the 
privity of the claimant in the ordinary course of 
the business in the enemy country. In  such a 
case the claimant w ill have elected to continue 
the business, and there will be a case for condem
nation. Only if the shipment was made without 
the privity of the claimant or as a step in dis
continuing or disassociating himself from the 
enemy connection can there be any question of 
their release. Such a case will be determined in  
the same way as like questions, with regard to 
goods at sea when the war commenced. There 
is, in their Lordships’ opinion, no principle upon 
which any such exception as that set up in the 
present case can be based. I t  is the duty of the 
court to hold an even hand between belligerents 
and noutrals, and not to create in favour of the 
latter, and at the expense of the former, excep
tions or exemptions not clearly justified by the 
principles of international law.

Their Lordships are of opinion that the respon
dent’s interest in the goods in question ought 
to have been condemned for the reasons above 
stated. I t  therefore becomes unnecessary to deal 
with the second argument put forward on behalf 
of the Crown, namely, that which was based on 
the alleged attempt of the respondent to deceive 
the court.

Their Lordships will humbly advise His Majesty 
that this appeal should be allowed, with costs, 
and the respondent’s interest in the goods in  
question condemned accordingly.

Solicitor for the appellant, Treasury Solicitor.
Solicitors for the respondent, Oppenheimer, 

Blandford, and Co.

Jan. 30 and 31, 1918.
(Present : The R ight Hons. Lords P a r k e r  of 

W a d d in g t o n , Su m n e r , P a r m o o r , W r e n - 
b u r y , and Sir Sa m u e i. E v a n s .)

T h e  Ge r m a n ia  (No. 2). (a)
O N  A P P E A L  F R O M  T H E  P R IZ E  C O U R T, N E W  

SOUTH W A L E S .

Prize Court— Outbreak of war— Enemy merchant
ship in British port —  Seizure —  Requisition__
Valuation— Date at which valuation should be taken 
— Prize Court Rules 1914, Order X X IX . ,  rr. 3, 4  

—Sixth Hague Convention, art. 2.
On the outbreak of the war a German merchant ship 

was lying in the port of Sydney and was seized as 
prize. On the 6th Oct. 1914 the Prize Court

(a) Reported by W . E. Re id , Esq., Barrister-at-Law.
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ordered the ship to he detained and made an order 
for her temporary delivery without appraisement 
upon the Lords of the Admiralty undertaking to 
comply with the provisions oj Order X X IX .  of the 
Prize Court Rules 1914. On the 4th June 1915 the 
Prize Court made an order under Order X X IX . ,  
r. 3, for the immediate release and delivery of 
the ship to the Crown without appraisement, the 
order to he a confirmation of the delivery order 
already made. The order further directed that, 
unless the parties should within twenty-eight days 
agree the value, the question of value should be 
referred to the registrar under rule 4 of the same 
order, the value to be ascertained by him as at the 
6th Oct. 1914. At the hearing before the registrar 
the shipowners applied for an adjournment until 
after the war in order to get evidence from 
Germany as to the value of the ship. The regis
trar refused the application. The shipowners 
appealed against both orders.

Held, without expressing any opinion as to whether 
the appellants might ultimately establish a case for 
indemnity under the Sixth Hague Convention, 
(1 ) that the value of the ship was properly ordered 
to be ascertained under Order X X IX . ,  r. 4, by the 
registrar as at the 6th Oct. 1914 ; and (2) that the 
registrar rightly refused to adjourn the applica
tion.

A p p e a l  f r o m  tw o  orders of the Supreme Court 
of New South Wales, Adm iralty Jurisdiction (in 
Prize), dated respectively the 4th June 1915 and 
the 10th A p ril 1916.

The appeal was by the master and owners of 
the German steamship Germania, and there were 
heard and disposed of with this appeal appeals 
by the masters and owners of five other German 
steamships— the Osnabruck, the Melbourne, the 
Tiberius, the Sumatra, and the Berlin— with 
regard to which the circumstances were the same 
and similar orders had been made.

On the outbreak of the war the Germania (and 
the five other vessels mentioned above) was lying  
in  port in Sydney Harbour and was seizad as 
prize. On the 6 th Oct. 1914 the Prize Court in 
New South Wales ordered that the ship be 
detained, and that she be temporarily delivered to 
the Lords of the Adm iralty without appraise
ment upon an undertaking to comply with the 
provisions of Order X X rX , of the Prize Court 
Rules 1914.

That order was duly complied with and the 
vessel delivered.

On the 3rd June 1915 a notice was served 
upon the master that it  was desired to requisition 
the ship. On the 4th June 1915 an order, the 
first of the two orders the subject of this appeal, 
was made that the vessel should forth with be 
released and delivered by the marshal to the 
Crown without appraisement, and providing that 
the order should be a confirmation of the order 
of the 6 th Oct., and it  was thereby further 
ordered (under rule 4) that, unless the parties 
agreed the value within twenty-eight days, it 
should be referred to the registrar “ to fix the 
amount to be paid by the Crown in respect 
of the value of the said vessel and her 
consumable stores and provisions,” the order 
providing that the value was to be taken as on 
the 6 th Oct. 1914.

The reference to the registrar was held in 
Aug. 1915. The only witness called on behalf of

the Crown was a certified marine surveyor, who 
valued the vessel at 20,0501., excluding the value 
of the stores and provisions on board. The 
appellants thereupon asked for an adjournment 
of the reference until after the war to give them 
the opportunity of getting evidence from Germany 
as to the original cost, insurance, and profits 
derived from the ship, in order to enable them to 
present a fu ll and proper case as to the value of 
the vessel. The application was refused. The 
reference stood over till Dec. 1915, but no further 
evidence was called. In  Feb. 1916 the registrar 
issued his report, by which he adopted the figures 
as determining the value of the vessel given in 
evidence by the marine surveyor, and a further 
sum (which was agreed) for the stores and pro
visions.

The appellants thereupon moved the Prize  
Court claiming that the registrar’s report should 
not be confirmed on the ground that the evidence 
was insufficient; that i t  related to the value of 
the ship beforo the war; and that the adjourn
ment should have been granted for the reason 
stated above. On the 10th A pril 1916 Cullen, 
C.J. made an order confirming the report. That 
order was the second order appealed from.

Bateson, K .C . and A. Neilson for the appel
lants.— The first order is wrong because the 
Chief Justice ought not to have fixed any par
ticular date for valuation, and certainly not that 
of the 6 th Oct., which was not the date of requi
sition. I f  any date should have been fixed at all. 
it  should have been either the end of the war or 
the date of release or redelivery to the owners, 
or the date of actual requisition by the Crown 
(the 4th June 1915). By art. 2 of the Sixth 
Hague Convention the appellants are entitled to 
a sum which will indemnify them, and the value 
of the vessel to her owners, from a business point 
of view, is the sum they are entitled to roceive. 
Thoy referred to

The Ironm aster, Swab. 441
The Harm onides, 9 Asp. M ar. La w  CaB. 3 5 4 ; 87

L . T . Rep. 448 ; (1903) P. 1.
[S ir Sa m u e l  E v a n s  referred to The P h i l a d e lp h ia  
(116 L . T. Rep. 794; (1917) P. 101)]. The appel
lants were certainly entitled to an adjournment, 
and his finding ought not to stand as there is no 
evidence, or no sufficient evidence, to support it.

Sir Gordon Ilewart (S.-G.) and Raeburn, for the 
Crown, were not heard.

The judgment of their Lordships was delivered 
by

Lord P a r k e r  of  W a d d in g t o n .— Their Lord- 
ships express no opinion as to whether the 
appellants may ultimately be able to establish 
a case for indemnity under the Sixth Hague 
Convention. This will depend (1) upon whether 
such Convention is binding in the events which 
have happened, and (2 ) upon its true construc
tion ; hut their Lordships do not propose to deal 
with either of these points on the present 
occasion.

W ith  regard to the proceedings in the c o u r t  
below, under C i der X X IX .o f  the Rules of thePrw 3  

Court, they appear t o  have been perfectly regular- 
In  particular, their Lordships consider that no 
mistake waB made in Dot selecting the date f ° r 
valuation contended for by the appellants. The 
only possible question is whether the appellants 
application for an adjournment until the end
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J 16 War, on the ground that during the war they 
er® not in a position to obtain evidence of value, 
ught to have been granted. Their Lordships 

B ?.not accept the suggestion that i f  the ap- 
9 Hants’ representatives in Australia had asked 
i r ® licence to communicate with the appellants 
Q Germany as to the evidence to be adduced 
ref tae*r Eohalf, such licence would have been 
Du US6̂  ’ an<  ̂no temporary adjournment for that 
purpose was ever even suggested to the court, 

Uc“ less made the subject of a formal applica
nt0.11, Under these circumstances their Lordships 
J u f  De*tl‘er the registrar nor the Chief 

stice could have come to any other conclusion 
2® the one arrived at.

^  th e ir Lordships w ill humbly advise His  
a3esty that these appeals should be dismissed 

Wlth costs.
Solictors for the appellants, Snow, Fox, and

*l l 9gtnion.
Solicitor for the respondent, Treasury Solicitor,

A r P E A l ,  by American claimants to cargoes of 
fodder stuffs shipped on board the neutral ships 
Louisiana, Tomsk, Nordic, and Joseph W. Fordney 
from decrees of the President, who had con
demned the cargoes in each case as being 
conditional contraband destined for the enemy 
Government and therefore lawful prize.

Alexander Neilson for the appellants in the 
Louisiana, Tomsk, and Nordic appeals.

Sir F rle  Richards, K .O. and Balloch for the 
appellants in the Joseph W. Fordney appeal.

Sir Gordon Hawart (S.-G.), and D. Stephens 
(Sir Frederick Smith, A .-G ,, with them) for the 
Grown.

The following cases were referred to :
The R ijn , ante, p. 144; 117 L . T . Rep. 347 ;■ (1917) 

P. 145;
The K im , 13 Asp. M ar. La w  Cas. 178 ; 113 L . T . 

Rep. 1064; (1915) P. 215 ;
The Peterhoff, 5 W a ll 28.

on

-Dec. H ,  13, 14, 1 7 , 1 9 1 7 , and Feb. 1, 1918. 
.resent: The R ig h t Hons. Lords P a r k e r  of 
’»Ad d in g t o n , Su m n e r , W r e n b u r y , and Sir 

A r t h u r  Ch a n n e l l .)
T h e  L o u is ia n a  a n d  o t h e r  Sh ip s , (a) 
a p p e a l  p r o m  t h e  p r iz e  c o u r t , En g l a n d .

Court— Cargo —  Conditional contraband —  
Warned neutral consignee— Whether true con- 

ffwee— Ultimate control— Doctrine of continuous 
°Vage—How fa r modified by Order in Council of 
Le 29th Oct, 1914— Declaration of London 1909, art. 3 5> 1

n P eĉ ration of London by art. 35, which was 
°t ratified by Great Britain, purported to abrogate 
e doctrine of continuous voyage in  the case of 

Bu ° j t i ° n a l  contraband.
° a use 1 of an Order in Council of the 29th Oct. 1914 

art%  rev°hed) it was provided that notwithstanding 
t. 35 conditional contraband should be liable to 

apture on board a vessel bound for a neutral port 
sh ' 9° 0ds were consigned “ to order," or i f  the 
o 8  'PaPtrs did not show who was “ the consignee 
A  le goods," or i f  they showed “ a consignee of 

e goods ” in territory belonging to, or in the 
llc id Û >rli 0̂H °f> the enemy.

tin considering, on the principle of con-
go U? us voVagc, what is the ultimate destination of 
b an  ™ .h  are their nature conditional contra- 

wa, it i3 t/ie intention of the person who is in a 
P Bition to control such destination which is really

l l S g naL
^  farther, that the effect of the Order in Council 
e t°_ waive the doctrine of continuous voyage 
nirtvl'. *n pose cases expressly referred to in  the 
«. hP-calion by the Order in Council. The words 
tha >nai?nee ° f  the goods ” mean some person other 
win , 1  consignor to whom the consignor parts 
nam j  rcal control of the goods. Therefore i f  the 
act . , consignee ^  a mere agent, and, bound to 
goodUh Tei-iard to the ultimate destination of the 

s as some other person might direct, the doctrine 
lir,t.?ntlnuovs v°yage applies and the goods are 

Den- -e to confiscation.
- .... 10,1 cf Evans, P . affirmed.

'  Reuortfld by W . E. R kil> Ksq., Barrister-at-IAw.
Vo1- X IV ., s.

The considered judgment of their Lordships 
was delivered by

Lord P a r k e r  of  W a d d in g t o n .— These four 
appeals relate to certain fodder stufEs (being part 
of the cargoes of the steamships Louisiana, 
Tomsk, and Nordic, and the whole cargo of the 
steamship Joseph W. Fordney) which were seized 
on behalf of His Majesty in A pril and May 1915 
and have been condemned by the President as 
lawful prize. Each appeal is against the order 
of condemnation.

Podder stuffs are not absolute contraband. 
They are conditional contraband only, that is to 
say, they cannot be condemned as lawful prize 
unless destined for the enemy Government or the 
enemy’s naval or m ilitary forces. On the other 
hand, in determining this destination, the doctrine 
of continuous voyage is clearly applicable, and 
must be applied in every case in which the Grown 
has not waived its strict rights. The first ques
tion, therefore, in each appeal is whether the 
goods to which the appeal relates were destined 
for the enemy Government or the enemy’s naval 
or m ilitary forces. The second question is 
whether, if  so destined, the Crown has not, as 
contended by the appellants, waived its right to 
condemnation by the Order in Council of the 
29th Oct. 1914, adopting during the present 
hostilities the provisions of the Declaration of 
London with certain additions and modifications, 
this order, though since repealed, having been in 
force when the goods were seized.

In  considering cases such as those with which 
their Lordships have now to deal, i t  is well to 
bear in mind that, according to international law, 
neutrals may during a war trade freely as well 
with the belligerents as with other neutrals. I f ,  
however, the goods in which they trade are in  
their nature contraband, the traffic involves 
certain risks. For a belligerent State is entitled 
to seize the goods in transit, on reasonable 
suspicion that, being in their nature absolute 
contraband, they are destined for the enemy 
country, or, being in their nature conditional 
contraband, they are destined for the enemy 
Government or the enemy naval or m ilitary  
forces. The goods when seized must of course 
be brought into the Prize Court for adjudication, 
but in the Prize Court the neutral trader is not 
in  the position of a person charged with a

2 I I
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criminal offence and presumed to be innocent 
unless his guilt is established beyond reasonable 
doubt. H e  comes before the Prize Court to show 
that there was no reasonable suspicion justifying  
the seizure or to displace such reasonable sus
picion as in  fact exists. The State of the captors 
is necessarily unable to investigate the relations 
between the neutral trader and his correspondents 
in  enemy or neutral countries, but the neutral 
trader is or ought to be in a position to explain 
doubtful points. I f  his goods had no such desti
nation as would subject them to condemnation 
by the Prize Court, i t  is his interest to m ate fu ll 
disclosure of a ll the details of the transaction. 
Only i f  his goods had such destination can it  be 
his interest to conceal anything or leave anything 
unexplained. I f  he does conceal matters which 
i t  is material for the court to know, or i f  he 
neglect to explain matters which he is or ought 
to be in a position to explain, or i f  he puts for
ward unsatisfactory or contradictory evidence in 
matters, the details of which must be within his 
knowledge, he cannot complain i f  the court draws 
inferences adverse to his claim and condemns the 
goods in question.

In  each of these appeals their Lordships find 
that the evidence discloses no such simple story 
supported by documents as one would expect in 
the case of straightforward transactions between 
neutrals in America and neutrals in Sweden or 
Denmark. The position of almost every person 
concerned is obscured in a cloud of mystery. The 
evidence is in some points insufficient and in 
others conflicting or misleading, and the several 
claimants have thought fit to leave entirely unex
plained a number of circumstances which urgently 
call for explanation.

The cases of the part cargo ex steamship 
Louisiana and the part cargo ex steamship Tomsk 
may be taken together, and their Lordships note 
the following points :—

1. The position of Klingener in the case of 
the shipment per steamship Louisiana and of 
Fritsch in the case of the shipment per steamship 
Tomsk is by no means clear. According to the 
appellants’ manager, M r. H arry  B. Smith, these 
gentlemen were named as consignees in the bills 
of lading on the initiative of the appellants them
selves, because it  was thought that insurance 
companies required that there should be a named 
consignee resident in the country of the port of 
ultimate discharge. The appellants certainly 
gave Christensen and Schrei a guarantee that 
Klingener and Fritscb would indorse and deal 
with the bills as required by them. On the other 
hand, Klingener and Fritsch say that i t  was 
Christensen and Schrei who asked them to accept 
the respective consignments ; but Christensen 
and Schrei do not confirm this story. Thera is 
no evidence that the appellants had any prior 
transactions with either Klingener or Fritsch, or 
how the appellants came to know of the existence 
of either of them. I t  is, however, quite certain 
that neither Klingener nor Fritsch had any real 
interest in the transaction or any duty beyond 
indorsing and dealing with the bills as directed 
either by Christensen and Schrei or the appel
lants, or possibly someone behind the appellants.

2. I t  appears that Christensen and Schrei 
originally claimed to be owners of the goods. In  
the case of the shipment per steamship Louisiana, 
this claim was first put forward on their behalf by

[ P r i t . C o .

the Danish Minister on the 25th A pril 1915 in a 
letter to Sir Edward Grey. In  their declaration 
made on the 15th July 1915 to the Danish 
M inistry of Commerce they refer to the goods as 
having been “ purchased and consigned to ” them- 
The meaning of this is obscure. I t  looks at first 
sight as i f  they meant to suggest, though without 
saying this in so many words, that they had pnr* 
chased the goods ; but this is inconsistent with 
the correspondence annexed to the declaration- 
To what purchase they refer remains a mystery- 
In  their subsequent affidavit they in effect say 
there was'no purchase, the goods having remained 
throughout the property of the appellants. Their 
own claim to ownership was thus abandoned.

3. The case ultimately put forward was that 
Christensen and Schrei were the appellants’ 
agents for the sale of the goods in question 
on the Scandinavian markets, but there appears 
to have been no formal contract of agency, nor 
any arrangement as to how the agents were to b0  

remunerated. Indeed, the transactions in ques
tion were the first transactions between the 
appellants and Christensen and Schrei, whose 
address had been obtained by the appellants from 
a firm  in New York whose name is not disclosed- 
Assuming that Christensen and Schrei were 
agents for sale, their authority to sell would 
appear to be in the nature of a simple mandate 
revocable at w ill by the appellants, or possibly 
by someone behind the appellants. In  case of 
such revocation, Christensen and Schrei would be 
bound to deal with the hills of lading, or the 
goods represented by these bills in  manner 
directed by the person entitled to revoke the 
authority.

4. Though the appellants are claiming aS 
owners, i t  is remarkable that M r. H arry  B. Smith 
does not anywhere in his affidavit commit himseu 
to the statement that his company ever at any 
material time owned tho goods. The bille °: 
lading, after indorsement by Klingener and 
Fritsch, appear to have been sent to him by 
Christensen and Schrei, and he says that hi® 
company is the holder or owner of the bills. °* 
ladiug, and entitled to the immediate possession 
of the goods. B ut the “ ownership ” of a bill or 
lading in the sense of holding i t  with a right to 
possession, which is what the affidavit seems to 
mean, does not always connote ownership of the 
goods comprised in the bill, and his affidavit 
quite consistent with tho ownership being in a 
th ird  party on whose directions the appellants 
had acted throughout. I t  is also to be observed 
that M r. H arry  B. Smith does not state who 
forwarded the bills to Christensen and Schrei- 
H e merely states that they were duly forwarded- 
I t  is left to Christensen and Schrei to depose to 
the appellants’ ownership of the goods, as to 
which they would not necessarily know any. 
thing, and as to the appellants having forwarded 
the bills to them. In  the case of the shipmen1' 
per steamship Louisiana, they produced a letter 
from the appellants inclosing the bills, but they 
produced no letter covering the bills in  the ea-s0  

of the shipment per steamship Tomsk. In  th 0 

latter case there is reason to suppose that tbe 
bills were so forwarded by the firm of K . and K  
Neumond of New Fork, who are admitted to bar0  

made some of the arrangements in connection 
with the shipment, though i t  does not appear in 
what capacity. This firm obtained the bill8 oI
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per steamship Tomsk from the agents for 
ae ship, and, in consideration of the bills omitting
eference to the fact that some of the bags had 

0een torn and mended, gave the guarantee printed 
A1 p. 55 of the record. The connection of 

■ and E . Neumond with the transaction is 
nolly unexplained. Christensen and 

- aicti to have been theirE
Schrei

— selling agents in  
urope. This seems to suggest that K . and E . 
eumond, and not the appellants, were in -real 

ontrol of the business in  America, It'} as 
l ,ginally declared by Christensen and Schrei, the 

w m  v. ^hd keen purchased at all, that firm may 
eil OAve been the purchasers, either on their own 

‘ °oouijt or as agents for someone else, 
p “• That there was someone behind the appel- 
Ants is rendered certain by the two wireless 

essages of the 1st and 9th A p ril 1915 from the 
Uaranty Trust Company, of New York, to the 
isconto-Cesellschaft, Berlin. In  the first the 
uaranty Trust Company tell their Berlin  

^ ^respondent that the shipment per steamship 
is being forwarded by them on account 

q A lbert.” In  the second the Guaranty Trust 
( ,0lnPuny tell their Berlin correspondent that the 
' ‘Pment par Tomsk is being forwarded by them 
Schr^C° Unt " ^ k e r t  ” £o Christensen and

th^ n^r ‘ Greenwood, in  his affidavit on behalf, of 
j 0  Crown, states certain facts which inevitably 
in t t 0  bbe « f^ e n c e  that the A lbert mentioned 
w ii i 6 8 8  messages was Heinrich Albert, a 
th t  ° wn agent of the German Government in  
a ?. United States, who appears to have been 
had *1 through K . and E . Neumond, to whom he 
o ? peen recommended by Christensen and 
O n ? /’ an^ *-° have been financed by the Disconto- 
„ sellschaft of Berlin, through the Guaranty 
^ nst Company, of New York. The appellants, 

no must be fu lly aware of the connection of 
8l? nck Albert, K . and E . Neumond, the Dis- 
nto-Gesellschaft, and the Guaranty T ru st 

eh mpany wi*-h the transaction in question, have 
°.Baa to leave this connection entirely unex- 
llle^ and M r. Greenwood’s affidavit entirely 

“«answered.
onl *̂ er circumstances above mentioned, the 
^  P.cssible conclusion is that the shipments par 
° f  ti,Mana an^ ^ om3k were made by or on behalf 
in German Government, through its agents 
t i o n ° riCa’ an<̂  *hat the details of the transac- 

s were so arranged as to conceal the fact.
Vo Q considering, on the principle of continuous 
w i i ' 6’ * 8  the ultimate destination of goods
*t ar? their nature conditional contraband, 
tion + 8  *nt®ntion of the person who is in a posi- 

- control such destination which is really 
i(Jai e.ria,l. H ad Kiingener and Fritsch bad any 
whi f o r e s t  i t  m ight have been their intention 
ShU'cl ma,ttered. H ad Christensen and Schrei 
n0n aa?cd the goods, or even had they obtained 
8t of the bills of lading under circum-
go0 (jCes which entitled them to dispose of the 
the QS «^withstanding orders to the contrary from  
L ^ P p c h a n ts  or someone for whom the appel- 
au(j 8 c?wf re. acting, the intention of Christensen 
Gad ?|, ei would have been a material point. 
Soodt lQ aPP_ehants been dealing with their own 
hav 8  ,°n their own behalf their intention might 
their bT 811 *ke determining factor. B u t if, as 
actin lordships find, the appellants were 

8  by the direction of an agent of

the Gorman Government, i t  is the inten
tion of the German Government which 
must be locked for. I t  would be ridiculous 
to suppose that the German Government were 
speculating in fodder stuffs for the Scandinavian 
markets. These stuffs were urgently needed in  
Germany for the purposes of the war, and the 
only possible inference is that the goods in ques
tion were intended to reach Germany and be 
utilised for war purposes. I t  is true, no doubt, 
that the municipal laws of both Denmark and 
Sweden prohibit the export of fodder stuffs, but 
i t  is not clear that this prohibition includes 
transhipment at Danish or Swedish ports, or that 
licences for export aro not readily granted by the 
Danish or Swedish authorities, at any rate if  the 
stuffs in question are not really needed for home 
consumption. The experience of the Prize Court 
during the war has made it  clear that the laws 
referred to, however stringent, can be evaded.

Their Lordships come to the conclusion that 
the President was fu lly justified in finding that 
the shipments per steamships Louisiana and 
Tomsk we re destined for the German Govern
ment.

The facts in the case of the part cargo ex 
steamship Nordic are surrounded with equal 
mystery. The goods in question were consigned 
by the appellant Fordtran to Kiingener. The 
bills of lading say that the vessel was bound for 
Gothenburg with liberty to call at any other port 
or ports in or out of the customary route in any 
order and for afiy purpose whatever. The goods 
were to be transhipped or forwarded at ship’s 
expense, but a t owners’ risk from Gothenburg or 
any port of call to Landskrona. Attached to the  
bill was a declaration by the appellant that “ to  
the best of his knowledge ” the goods bad been 
sold and were intended for consumption in  
Sweden. I f ,  as he now claims, he was the owner 
as well as the shipper of the goods, he must have 
known whether or not he had sold them and to 
whom. H e says in his affidavit that he made 
the shipment on order to Kiingener on condition 
that payment was made after arrival of the 
goods. H e  does not say who gave the order or 
who was to pay, nor does he produce the order. 
Kiingener was first put forward as owner of the 
goods. H e says he ordered them from the appel
lant in or about Feb. 1915, but be does not say on 
whoso behalf he gave the order. There is no 
evidence of business relations having previously 
existed between Kiingener and the appellant, or 
how they became acquainted. Neither Kiingener 
nor the appellant mentions Christensen and 
Schrei or K . and E. Neumond in connection with  
the transaction.

On the other hand, Christiensen and Schrei say 
that in  March 1915 K . and E . Neumond notified 
them by cable of the shipment to Kiingener, 
adding that in ordinary course i f  the goods had 
been received by Kiingener be would have 
received them on their account. Kiingener, there
fore, bad no real interest in the transaction. 
I f  he ordered the goods it  was on the 
request of K . and E . Neumond, who 
obtained the bills of lading and sent them to 
Christensen and Schrei, though why this 
was done is unexplained, unless an explanation 
be found in the statement that Christensen and 
Schrei were selling agents for K . and E . Neu
mond, which suggests that the latter firm were
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purchasing the goods and consigning them to 
the former firm for sale. The appellant, who 
ultimately claimed as owner of the goods, deposes 
to his right to immediate possession by virtue of 
his “ ownership ” of the bills of lading, pre
sumably in the sense already mentioned, but not 
to his ownership of the goods. Lastly, there is 
the wireless message of the 1st April 1915. in 
which the Guaranty Trust Company, of New  
York, inform the Disconto-Gesellschaff, of Berlin, 
that they had forwarded the documents relating  
to the shipment per Nordic to Christensen and 
Schrei. Although this message does not mention 
“ Albert,” it may reasonably be inferred that the 
real transaction was similar to that in the former 
cases, and their Lordships come to a like conclu
sion aB to the destination of the goods.

The case of the cargo ex steamship Joseph W. 
Fordney differs in some respects from the cases 
already dealt with. The cargo was shipped by 
the appellants, the Atlantic Export Company, 
and consigned to Klingener. Klingener had by 
letter dated the 18th Feb. 1915 ordered the goods 
for delivery c.i.f. Gothenburg or Malmo (at 
shippers’ option) at specified prices, shippers 
covering war risks, and guaranteeing out-turn of 
weights within \  per cent. Payment was to be 
by ninety days’ acceptance from date of shipment. 
The draft was to be on Klingener’s firm with 
documents and insurance certificates attached. 
Klingener guaranteed that the goods were in 
tended for consumption in Scandinavia and would 
not be exported to any country at war with Great 
Britain. Though this letter appears on the face 
of it  to bear the marks of a genuine transaction 
between seller and buyer, there is no evidence 
that the appellants had had any prior business 
relations with Klingener or how they became 
aware of his existence, and it  would be somewhat 
remarkable if  without further inquiry they had 
been ready to enter into a transaction of such 
magnitude with a total stranger. Klingener, 
however, appears to have had no real interest in 
the matter. l ie  says he was requested to order 
the goods by Christensen and Schrei, but he does 
not produeo any correspondence between himself 
and Christensen and Schrei on the matter. The 
latter firm say that Klingener ordered the goods 
on their behalf, but give no details as to how he 
came to do so. They say, however, that arrange
ments for the shipment were made by K . and E . 
Neumond, and that they acted as selling agents 
for this firm for Scandinavian business, which 
seems to suggest that the real purchasers were 
K . and E . Neumond, and that Christensen and 
Schrei were agents for sale only.

The appellants throughout have claimed as 
owners. They appear to have drawn a bill of 
exchange on Klingener for 375,831'26 dollars, the 
invoice price of the goods, making it  payable to 
the Guaranty Trust Company of New York, who 
are said to have discounted it. The Guaranty 
Trust Company on the 23rd March 1915 for
warded the bill, w ith documents attached, to a 
Swedish Bank, and on the 2nd June 1915 wrote 
to this bank that they were instructed by the 
drawers that the usance of this bill might be 
extended to 180 days. The draft was ultimately 
returned to the Guaranty Trust Company because 
Klingener refused to accept i t  or take up the 
documents, and it  appears to have been subse
quently retired by the appellants, J, E . Baer-

mann, the president of the A tlantic Export Com
pany, in his first affidavit dated the 20th March 
1915 declares that the shipment was made pur
suant to a contract dated the 5 th March, and that 
neither the negotiations preliminary to such 
contract nor such contract itself contained any 
information that the goods were for account of 
anyone other than Klingener. Neither the 
contract of the 5th March nor the negotiations 
preliminary to i t  are disclosed. There appear to 
have been no preliminary negotiations with 
Klingener. The contract of the 5 t’n March must 
have been with someone else. H e gave the order 
of the 18th Feb. on someone else’s instructions, 
and there was no contract with him except s u c h  
as resulted from the order and its acceptance by 
the shipment of the goods. The goods were not 
shipped till the 2 0 t h  March. The only possible 
inference is that it was entered into by or through 
K . and E . Neumond. There is not, as in  other 
appeals, any wireless message connecting Hein
rich A lbert or the Disconto-Gesellschaft with the 
transaction, but the date of the transaction and the 
fact that i t  was controlled by K . and E . Neumond 
and financed by the Guaranty T ru |t  Company 
support the inference that i t  too was originated 
by the German Government. I f  K . and E- 
Neumond were acting for themselves, i t  would be 
their intention that would determine the destina
tion of the goods in applying the doctrine of 
continuous voyage, and as to their intention there 
is no evidence. Indeed, the appellants’ evidence 
betrays a desire to conceal the position of tbi* 
firm in the matter.

Under all the circumstances, their Lordship8 

come to the conclusion, though with more hesita
tion in this case than in that of the other appeal8! 
that the President was right in finding that the 
goods were destined for the enemy Government.

The remaining point to be considered »8 

whether the Grown has or has not by the Order 
in  Council of the 29th Oct. 1914 waived its right 
to the condemnation of the goods the subject of 
these appeals.

The Declaration of London was a provisional 
agreement embodying certain somewhat sweeping 
changes in international law. Its  thirty-fifth  
article in effect entirely abrogates the doctrine of 
continuous voyage in the case of conditional con
traband. Parliament refused to consent to it* 
ratification, and it  never became binding on this 
country. I t  was, however, by Order in Conned 
dated the 20th Aug. 1914 adopted by H ‘s 
Majesty for the period of the present war with 
certain additions and modifications. B y one or 
these modifications it  was provided that, notwith
standing art. 35, conditional'contraband, i f  shown 
to be destined for the armed forces or a Govern
ment department of the enemy State, should be 
liable to capture to whatever port the vessel was 
bound or at whatever port the cargo was to be 
discharged. This modification, in  effect, neutral
ised art. 35, and the doctrine of continuous voyag® 
remained as applicable to conditional contraband 
as it  had been before the order.

The application of the doctrine of continuons 
voyage to conditional contraband appears to hav0  

given rise during the earlier months of the war to 
certain diplomatic representations on the part or 
the United States. These representations ar° 
said to have led to the repeal of the order of 4®® 
20th Aug. 1914, and to the substitution therefor
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2̂  the Order in Council of the 29th Oct. 1914.
this last-mentioned order the Declaration of 

-tendon was again adopted by His Majesty for 
the period of the present war w ith certain 
Conditions and modifications. The material modi
fication, however, now provided that, notwith
standing art. 3 5  of the declaration, conditional 
contraband should be liable to capture on board 
a vessel bound for a neutral port ( 1 ) if  the goods 
are consigned “ to order,” or (2 ) i f  the ship’s 
Papers do not show who is “ the consignee of the 
goods,” or (3) if  they show “ a consignee of the 
goods ” in territory belonging to or occupied by 
"he enemy. The effect of the order is therefore 
.o waive the doctrine of continuous voyage except 

Pbose cases expressly referred to in the modifi
cation. The appellants contend that none of the 

*n question in these appeals can be brought 
vithin any of the cases referred to. None of the 

goods were consigned “ to order.” The bill of 
adingj which formed one of the ship’s papers, 
howed in every instance who was the consignee 

ct the goods, and neither the bill of lading nor 
any other of the ship’s papers showed in any 
hstance a consignee of the goods in  territory 
6 j2 ngiag to or occupied by the enemy.

-Their Lordships are of opinion that this con
dition cannot be sustained. I t  assumes that 
h® words “ if  the ship’s papers do not show the 
onsignee of the goods” mean “ if the ship’s 

Papers do not show a consignee of the goods.”
, at on this interpretation there is no difference 
o?tween the first case and the second, for a bill 
L lading which does not show a consignee is in  
Sect for present purposes a bill to order, 
urther, the reason for not waiving the doctrine 
continuous voyage in the case of consignments 

0  order can only have been that in the case of 
of consignments the shipper retains the control 
int 6  goocts> and can alter their destination as his 
^  terests may dictate or circumstances may admit. 

, ~ 18 control may, however, be retained by the 
“ ipper, even if  he consigns to a named person, 

^I^vlded thatthe consignee be bound to indorse or 
bv tu'V'8e dea-l with the bill of lading as directed 

y the shipper. I t  would be useless to retain 
6  doctrine of continuous voyage in  the case of 

t^^gnm entB to order, if  the shipper could escape 
and ° ocl;rine by consigning to a clerk in  his office 
w d procuring the clerk to indorse his bill. He  
cf*uid in this manner retain as fu ll control of the 
j^°ds as if  the consignment had been to order.

18  Impossible, in their Lordships’ opinion, lo 
t h ^ rne Ibe order as an intimation to neutrals 

at, provided they make their consignment to 
to tUeci hersons not residing in territory belonging 
ca ° r occuP'ed by the enemy, they may, in the 
j r 8 6  conditional contraband, safely disregard 
^  ® doctrine of continuous voyage. I f  the order 
Wr,r® 8 0  construed, the modification of art. 35 
tr L >̂e absolutely useless, and conditional oon- 

aband could be supplied to the enemy Govern- 
fi? ( through neutral ports as freely as if the 

*rt.y-fifth article had been adopted without any 
^ " jû c a tio n  at all. In  theirLordships’opinioD, the 
8o lc*s “ the consignee of the goods ” must mean 
con  ̂Person other than the consignor to whom the 
I t  ' 81§20r Patts with the teal control of the goods. 
the8  "hat such a construction would defeat 
Bo °oject in view, which must have been to make 
Bivf0  conces8icm for the benefit of neutral traders, 

t  even if  construed, as in their Lordships'

opinion it  ought to be construed, the effect of the 
order is to make a considerable concession. 
Under it  merchants in one neutral country can, 
without risking the condemnation of their goods, 
consign them for discharge in the ports of another 
neutral country to the order of buyers or others 
to whom the principal in the ordinary course of 
business finally transfers the control of the goods. 
They are not concerned to inquire how such 
buyers or other persons intend to deal with 
the goods after delivery. No intention on the 
part of the latter to forward the goods to the 
enemy Government w ill render the goods liable 
to condemnation. This is no small concession.

In  no one of the present appeals would the 
named consignee have had any real control over 
the goods consigned to him. In  each case the 
named consignee was a mere agent for someone 
else and bound to act as that someone, whoever 
he might be, should direct. Under these cir
cumstances their Lordships hold that the named 
consignee was not,“ the consignee of the goods ’ 
within the meaning of the Order in Council.

E ich  of these appeals must therefore, in their 
Lordships’ opinion, be dismissed with costs, the 
costs of the petition to admit the supplemental 
record, in the case of thejpart cargo ex steamship 
Louisiana, being made coats in that appeal. 
Their Lordships will humbly advise His Majesty 
accordingly.

Solicitors for the appellants, Botterell and 
Roche ; Thomas Cooper and Co.

Solicitor for the respondent, Treasury Solicitor,

p?ousr of Horn».
Dec, 6 , 7, 1917, and Jan. 28,1918.

(Before the L ord  Ch a n c e llo r  (Lord Finlay) 
Lords D u n e d in , A t k in s o n , P a r k e r  oe 
W a d d in g t o n , and Su m n e r .)

D o m in io n  Coal  C o m p a n y  L im it e d  v . M a s k i
n o n g e  St e a m s h ip  C o m p a n y  L im it e d , (a)

ON A P P E A L  P R O M  T H E  C O U R T OE A P P E A L  IN  
E N G L A N D .

Insurance (Marine) —  Charter-party —  “ The war 
region ”— Submarine activity.

By a supplemental agreement to a charter-party., 
the vessel was ordered by the charterers to trade 
“ in  the war region,” war risk insurance pre
miums paid by the oivners were lo be refunded to 
them by the charterers.

In  Oct.- 1916, while the vessel was trading in 
American waters, a German submarine destroyed 
in a few days six vessels, and then was not seen 
again, within the area approximate to _ that in  
which the vessel was trading, and would in future 
be trading, by the orders of the charterers. The 
owners . insured the ship against war risks, and 
sued for the premiums so paid.

Held, (the Lord Chancellor (Lord Finlay) dissent
ing), that the words “ in  the war region ” indicated 
the area where from time to time war affected the 
risk which vessels would run. Although these 
words were not capable of a fixed geographical 
meaning, nevertheless the circumstances were such 
that it was reasonable to hold that at the time that

w  Reported by W. E . R e id , Esq., Barristor-at-Law.
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the premiums were paid the ship was trading in  
the war region, and the plaintiffs were therefore 
entitled to recover.

Per Lord Dunedin: The fact that underwriters 'put 
on an extra premium for war rislcs on ships pur
suing their course in the place as to which the 
question arises, though not in itself conclusive, would 
form an element of evidence to he considered. 

Decision of the Court of Appeal affirmed.
A p p e a l  by charterers, the defendants in the 
action, from an order of the Court of Appeal 
(Lord Reading, C.J., Bankes and W arrington, 
L  JJ.) which reversed a decision of Bailhache, J.

Tho action was brought to recover war risk 
premiums effected with underwriters on tho 
steamship Haskinonge, which, under an agree
ment supplemental to a charter-party, the char
terers were to refund to the owners should the 
former order the vessel to trade “ in  tho war 
region.” In  Oct. 1916 the vessel was ordered to 
trade and was trading in  American waters. There 
was a sporadic outburst of submarine activ ity by 
a single submarine for about a week, six vessels 
being torpedoed before the submarine disappeared. 
The owners having, on a cable reaching them that 
a submarine was doing damage to vessels in an 
area approximate to where their vessel was, 
insured her and sued the defendants under the 
supplemental agreement which provided;

I f  the steamer is ordered by the Dominion Coal Com
pany Limited to trade in the war region, war risk insur
ance premiums payable by tho owners shall be refunded 
to them by the charterers.

Bailhache, J. held that the incursion of a single 
submarine did not maka American waters part of 
the war region, and he therefore dismissed the 
claim, but assessed the value of the ship in case 
a ^ r c u t  view was taken in the Court of Appeal

The plaintiffs appealed.
Ih e  Court of Appeal entered judgment for the 

plaintiffs for the sum of 17651. 15s. 6U  (being the 
premiums based on the value of tho ship as found 
by the judge at the trial) with costs.

The charterers appealed.
Lech, K .C . and I I .  A . Wright, K .C . for the 

appellants.
Oreer, K .C . and Greavcs-Lord for the respon

dents.
A fte r consideration the House, tho Lord Chan

cellor (Lord Finlay) dissenting, by a m ajority  
dismissed the appeal.

The L o rd  Ch a n c e l l o r  (Lord Finlay.)__
This case raises an interesting question as to 
what constitutes “ the war region ” for the 
purposes of an agreement relating to the 
chartering of a steamship.

The documents constituting the contract are 
two: the charter-party dated 4 th Nov. 1909, 
in ic  a lnemo!'andum of agreement of 23rd Oct.

B y the charter - party, Messrs. Roberts, 
Liverpool, agreed to iet, and the appelian 
agreed to Hire, a vessel to bo built, for sev( 
consecutive fat. Lawrence seasons, commencir 
with Spring 1912 to be “ employed in any sa 
trade, fat. Lawrence, Black Sea, and Baltic S< 
excluued out of season,” and it  was provide 
that the owners should pay for the insuram 
of the vessel. The vessel, the MaeJcinonge, wi

built and was employed under this charter-party. 
Tho vessel was subsequently transferred by 
Messrs. Roberts to the Maskinonge Steamship 
Company Limited, and thereafter the me
morandum of agreement of 23rd Oct; 1915 
supplemental to the charter was entered into 
Detween Messrs. Roberts, the Maskinonge Steam
ship Company, and the Dominion Goal Company, 
by which Messrs. Roberts assigned to the 
Maskinonge Steamship Company all their rights 
under this charter-party, while the Dominion 
Coal Company released Messrs. Roberts and 
accepted the responsibility of the Maskinonge 
Steamship Company instead in respect of tho 
charter-party . I t  was further agreed that, 
instead of trading for consecutive seasons, tho 
vessel should trade for the Dominion Coal 
Company for six consecutive years, and tho 
Dominion Coal Company agreed to vary the 
conditions of tho charter-party by increasing the 
hire-money and by accepting the clause upon 
which this action is brought. That clausa run') 
as follows: “ I f  the steamer is ordered by the 
Dominion Coal Company Lim ited to trade in the 
war region war risk insurance premium payable 
by the owners shall be refunded to them, by tho 
charterers.”

The vessel was accordingly workod under the 
charter-party as varied.

This action was commenced on the 24th Nov: 
1916 by the owners (the respondents) against the 
appellants (the charterers) to recover the premium 
for war-risk insurance paid by the owners. I t  
was alleged in the third of the points of claim 
that “ the steamer \va3  in  or about Oct. 1915 
ordered by the defendants to trade between 
Sydney (Cape Breton), Halifax, and Boston, all 
of which ports are situated in  the war region, or 
in  the alternative trading between such port® 
necessitated the steamer’s trading in the war 
region. The case was tried before Bailhache, J'» 
who decided in favour of the defendants (tho 
present appellants), but his judgment was 
reversed by tho. Court of Appeal, who held that 
the vessel had been ordered to trade within the 
war region.

The facts lie in  small compass. The vessel 
was employed in the eoal trade, running between 
Sydney (C.B.), Halifax, and Boston. On the 
8 th Oct. 1916 a German submarine, in tho course 
of a short space of time, torpedoed and sank fir0  

steamships, three of them British and two 
neutral, at spots marked on the chart put in 
evidence, which are all in the vicinity of the 
Nantucket Lightship. Thera was no repetition 
of outrages of this description in  the waters on 
the east coast of North America. I t  appears to 
be probable that the destruction of these vessel® 
was the work of a German submarine, which, 
after making its way across tha A tlantic and 
spending some little  time in a United States port, 
was on its way back to European waters. Th0  

outrage was an isolated one, but the effect of 'lt 
was to produce a scare and to send up tho 
premium for insurance in North American water® 
on the east coast very largely for two or thro® 
woeks.

On the 9th Oct. the respondents enquired by 
cable of the appellants what was the probabl0 
future employment of the ATashinonge, and tb0  

appellants on the same day replied that the 
proposed future employment was “ coasting trad0
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?a heretofore.” The steamship was already 
oisured against war risks by the respondents 
^ttder a policy of the 6 th .Tune 1916 for six 
youths in  the aum of 30,2401. at 20s. per cent. 
V n receipt of the appellants’ cable the respon
dents effected a further insurance against war 
risks in the sum of 120,0001. from the 10th Oct. 

to the 9th Jan. 1917, at 21. per cent.
The movements of the Maslcinonge between the 

drd Oct, and the 15th Nov. 1916 are in evidence, 
an(‘ from time to time took her to Boston and 

dck from Boston to H alifax and Cape Breton. 
■*r®r  ronte on these voyages would be within  
dpout 100 miles of the Nantucket Lightship, a 
.stance which could be travelled by a submarine 
11 a few hours. Before the sinkings of British  

and neutral vessels on the 8 th Oct. the Maslci- 
»onge had passed on this route on her voyage 
r°m  Boston to Sydney, 3rd to 5th Oct. A fter 
8 0  8 th Oct. she did not again traverse i t  t i ll  her 

royaga from Sydney (C.B.) to Boston, between 
18th and 21st Oct., and thereafter on voyages 

5fk “R ' 1 Oct., 28th to 31st Oct., and 3rd to 
Nov. As there were no other torpedo out- 

â§es in these waters the Bcare died away in  
otue two or three weeks, though it  is stated 

^ a t  the premiums did not go down quite to
Point at which they had been before the

8 thOct.
The action was brought to recover a propor- 

l°nate part of the premiums on the current 
Policy and the whole of the premiums on the new 
Policy. question now arises as to the amount. 
,2'lhache, J. found that the value of the steam- 
8lP for the purpose of insurance was 1 1 0 ,0 0 0 1 ., 
ad the rate at which the respondents insured 

j as that current on the 10th Oct. 1916. The appel- 
dPts, while contesting liability altogether, did not 
a'se any point as to a possible distinction between 
ne current policy and the new one. Bailhache, J.

judgment for the appellants (defendants) 
^missing the action, but in the Court of Appeal 

J dgnaeuk was given for the respondents (plain- 
I ’as) for 17651. 18s. 6d., 110,0001. being taken as 
th« value.
of0 .was contended for the appellants at the bar 
of 8 Sense that “ the war region ” in the clause 

the supplemental agreement of 23rd Oct. 1915 
t ,* ° te d  the region in  which war was raging at 
on tv?at0. aH(‘ as S  was admitted that the waters 

the North American coast hero in question 
it  n°^ within the war region as i t  then existed, 
a Was claimed that the appeal must succeed. I  

® Enable to accept this contention ; i t  appears 
Wh^u *^at  " ^he war region ” means any region 
■»h'ru r̂om f 'me to time answers the description, 
a ?*-her larger or smaller than it  was in Oct. 1915, 
cla* ** is impossible for the purposes of this 
fitn'f6  C0D^ ne “ ^ho war region ” w ithin the 

,s which existed at the date of the supple- 
agreement,

w 7  “e case, then, is reduced to th is—W ere the 
of n fS *n which the Maslcinonge was trading part 
Wp i 8  war region during the last two or three 
com S °.̂  1^16 ? In  my opinion, in order to
ftiu f within these words, the waters in question 
car - 8 8  a region in  which, hostilities are
abn"le? on a*- ^ 'J 6  time in point of fact. No  
a w- en8 i°n . however reasonable, would make it  
fa ,at  region if  in reality i t  is not so. The mere 
hel" *®at  P'orniums have gone up because it  is 

I6V0d that certain areas are the scene of war

like operations w ill not make them part of the 
war region if  this belief is erroneous.

I  agree with Bailhache, J. when he says “ I  am 
going to take the words as they stand, and it  
seems to me quite clear that such an incursion by 
one submarine as I  have described does not make 
the waters between Cape Breton and Boston ‘ the 
war region.’ ” One isolated outrage of this 
description does not constitute a war region. 
The submarine would appear to have been merely 
passing through on her return voyage. She did 
not cruise in these waters, and there were no 
continuous or systematic operations. I f  some 
such operatiens had been carried on, these 
waters would for the time have become part 
of the war region, although the precise limits 
to which i t  would extend might be difficult of 
definition.

I f  I  rightly followed the argument for the 
respondents, i t  was that the outrage on the 
8 th October gave rise to a reasonable appre
hension that these waters had become the scene 
of hostile operations and that the repetition of 
such acts was consequently to be expected. I t  
was urged that the two things, the outrage and 
the consequent apprehension, taken together 
made the waters part of the war region. I  
cannot accede to this argument. A  rise of 
premium against war risks in particular waters 
in  consequence of erroneous information that 
German submarines were operating there would 
not make them part of the war region. How  
could such a rise of rates have this effect, because 
i t  was occasioned by the occurrence of an isolated 
hostile act. not sufficient in itself to make a “ war 
region” ? In  the present case such apprehensions, 
however reasonable at the time, proved to bo 
unfounded. I t  may have been a perfectly right 
and prudent thing for the respondents to effect 
the additional insurance, but they can recover 
the premium from the appellants only i f  the 
latter had Bent the vessel to what wa3 in fact 
part of the war region. The question must turn  
on what was done on the 8 th. I f  the sinking of 
the five vessels was sufficient to constitute a war 
region, the respondents are right. I f  it  was not 
sufficient, as Bailhache, J. held, I  cannot see how 
the existence of apprehensions in consequence of 
the outrage helps the respondents’ case.

The Lord Chief Justice, in the course of his 
judgment, relies upon the fact that the insurance 
market took the view that the war region had 
been extended from Europe to the coast of North  
America. B u t’if I  am right in thinking that the 
question whether the war region has extended to 
the coast of North AmericA is one of fact, no 
amount of belief, however reasonable, w ill supply 
the absence of the facts necessary to constitute 
a war region. I  do not think i t  is accurate to 
say, as Bankes, L .J . says, that what the parties 
were contracting about was some circumstance 
which would necessitate the payment of abnormal 
or exceptional premiums for insurance against 
war risks. They were contracting about the 
existence of one particular circumstance, and one 
only, which would have that effect, namely— the 
vessel’s being ordered to “ the war region.” A  
war region is not constituted by the enforcement 
for i t  of exceptional war rates, as this may be 
due to a misapprehension of the facts, as was the 
case here. I f  the parties to the contract had  
intended to provide that the charterers should
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pay any such abnormal or exceptional premiums, 
they would have said so.

In  my opinion, the judgment of Bailhache, J. 
should be restored.

fiord D u n e d in ,— The war region must, in my 
opinion, indicate the region where from time to 
time war affected the risk that ships would run. 
There is no attempt at definition by means of a 
map or geographical description, and it  is evident 
that the phrase neither has nor had at the time 
of the contract any fixed geographical meaning. 
I f  that be so, then I  see no means of settling 
what is the war region except to say that i t  is 
that region which, in  the opinion of reasonable 
men, would be from time to time so designated. 
The fact that underwriters put on an extra 
premium for war risks on ships pursuing their 
course in the place as to which the question 
arises would not be in itself conclusive, but it  
would form an element of evidence.

In  the circumstances here, looking to the fact 
that the premiums were increased and to the 
comparatively small distance between the scene 
of the sinkings by torpedo and the route of the 
vessel, I  th ink a reasonable man would, at the 
time that the policy was taken, have called this a 
war region.

I  agree with the Court of Appeal.

Lord A t k in s o n .— The purport and defects of 
the contract entered into between the parties 
have already been stated, and it  is not necessary 
to repeat them.

Under the provisions of the agreement, dated 
the 23rd Oct. 1915, the appellants had power to 
trade with the steamer where they pleased. From  
the list of sailings furnished, i t  appears that 
from Nov. 1915 to the 8 th Oct. 1916 they 
traded with the vessel, at first, mainly from  
Sidne^, O.B., to Montreal and Halifax. During  
the latter end of Dec. 1915 and up to the 
15th Feb. 1916, between Sidney and Boston. 
From this date to the 7th Aug. 1916 between 
Sidney, aforesaid, Montreal, and Quebec, and 
from the latter date t ill the 8 th Oct. 1915 mainly 
between Canadian ports. W ith  the exception of 
four or five trips to Boston, the vessel was all the 
time engaged in the coasting trade, never going 
further south than Boston. I t  was not disputed 
that up to Oct. 1916 the operations of German 
ships of war, and submarines, &c.. against the 
mercantile marine of England, her Allies, and 
European neutrals was mainly confined to Euro
pean waters. On the 8 th Oct. 1916 one or more 
German submarines sunk by torpedoes or gun
fire five vessels within a radius of twenty miles 
from the Nantucket Lightship. The most 
southern point to which the Maskinonge steam-’ 
ship, in  her trips to Boston reached was about 
1 0 0  miles from the scene of these attacks, and it  
was proved at the tria l that submarines capable 
of crossing the Atlantic, as these submarines did, 
would traverse this distance in about seven hours. 
On the 9th Oct. 1916 the owners sent to the 
charterers a telegram in the following words:
“ Please cable latest position of Maskinonge, also 
probable future employment, account war insur
ance,” to which the charterers replied as follows :
“ Maskinonge, Halifax, future employment pro
posed coascing trade as before.” The owners had 
insured the vessel against war risk from the 
1st Juna to the 1st Dec. 1916 in the sum of I

30,2401. at 20s. per cent. On the 10th Oct., two 
days after the sinking of the ships near N an 
tucket Lightship they insured her in the increased 
sum of 120,0001. from noon, on the 10th Oct., till 
noon, on the 9th Jan. 1917, at 21. per cent., plus 
stamp-duty and brokerage, amounting in all to 
25351. On the 12th Oct. 1916 they demanded 
this sum from the charterers together with a sum 
of 801. 19s. 10d., the proportion of the cost of the 
first insurance, 2851. 7d. in respect of the period 
from the 10th Oct. 1916 to the 1st Dsc. 1916. 
The question for decision is, are the appellants 
liable to pay both or either of these sums. I f  
was proved in evidence that directly on the news 
of the sinking of the ships at the Nantucket 
Lightship coming to Lloyd’s the effect was that 
the rates of insurance went up to four or five 
times what they had been theretofore. The scare 
lasted for about a fortnight or three weeks, then 
people began to get into a more sober frame of 
mind, and rates were lowered, nor had any vessels 
been sunk on this coast since* Bailhache, J- 
valued the ship at 1 1 0 ,0 0 0 1 .

How is one to determine what is a “ war 
region ” within the meaning of this agreement F 
I f  i t  means an expanse or superficial area of thfl 
seas where the destructive engines of the enemy 
operate i t  may vary altogether in  position from 
time to time, expand, contract or decrease to a 
vanishing point, therefore it  cannot possibly mean 
in this agreement the region which happens to be 
a war region at the date of the agreement and 
none other. Such a construction would reduce 
the provision to an absurdity. I t  must, I  think, 
refer to the region which may from time to time 
become a war region, the object of the clause 
being to require the charterers to pay the increased 
premium if  they, having control of the ship, 
should order her to sail through waters where the 
danger of hostile attack probably awaited her. I  
do not think a region can be deemed to be a war 
region simply because underwriters at Lloyd ’ 8  

demand high rates for insuring against war risk8  

on vessels sailing through it, nor, having regard 
to the speed and range of submarines, aeroplanes, 
and mine-layers, can it  be confined to the par
ticular spot or spots at which attacks by hostile 
war craft on mercantile vessels have been made 
or the immediate vicinity of such spots. R  
must, I  think, for the purposes of such a case as 
this, mean an area of the sea in which men m 
reasonably.balanced mind acquainted with n»U - 
time affairs would reasonably apprehend that a 
ship traversing it  would be subjected to hostile 
attack by the enemy’s submarines, aeroplanes, 
ships of war, privateers, mines or other engine8 

and instruments of war. I t  is impossible to fi* 
and determine as a fact over what precise area of 
the sea the danger of hostile attack existed. _ A  
reasonable apprehension means an apprehension 
based on reasonable grounds, just as a reasonable 
belief means a belief formed on reasonable 
grounds, and while the fact that underwriters at 
Lloyd’s charge largely higher rates for insuring 
against war risks ships voyaging through 8  

certain area of the sea is not enough per se, iu 
juy judgment, to make that area a war region, it 
is a vital matter to be taken into account ifl 
determining whether or not the grounds f?r 
the apprehension of danger are reasonable Jn 
character. I t  is an element going to prove they 

I are such.
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In  any given case i t  is for the person relying 
on a certain area of the sea being a war region to 
endeavour to prove the facts which he alleges 
show that reasonable grounds for the appre
hension of hostile attacks by such persons as I  
have mentioned existed a t the material time. I t  
is for the tribunal before which the case comes to 
decide whether the grounds proved to exist are, in 
its judgment, reasonable in character, just as in 
an action for malicious prosecution i t  is for the 
court to determine whether the facts found by 
the ju ry  constitute reasonable and probable cause 
for the prosecutor’s belief and action. The 
person relying upon those grounds must of 
course himself bend fide believe in their existence 
and character, at the material time, that is the 
timo when he takes action upon them. In  the 
present case the 10th Oct. 1916 the date of the 
policy of insurance. In  my view there was,proof 
that reasonable grounds existed upon that day 
for the apprehension, by such a class of person 
as I  have mentioned, that in the area to  ̂be 
traversed by the Maskinonge in her journeying 
to and from Sidney to Boston and back again 
along the sea coast of Canada and the United  
States she would be in  danger of being attacked 
and sunk or injured by enemy engines and 
instruments of war such as I  have described. 
I f  so, that area was in my view a war region 
within the meaning of the agreement of the 15th 
Oct. 1915 ; and as it  is quite evident from the 
action the owners took in at once expanding such 
a large sum of money to insure their ship that 
they honestly believed in the existence of these 
dangers, I  think, they are entitled to recover the 
sums awarded to them. In  my opinion, therefore, 
the conclusion at which the Court of Appeal 
arrived was right, and the appeal should be 
dismissed with costs.

Lord P a r k e r  of W a d d in g t o n .— I  cannot 
bring myself to believe that the “ war region” 
referred to in  clause B  of the supplemental 
agreement, the provisions of which were to be in 
force for many years, was intended by the parties 
to be ascertained once for all when the agreement 
was executed. Such a construction would go far 
to frustrate the object with which clause B  was 
obviously framed. The extent of the area referred 
to must, in my opinion, be ascertained from time 
to time as and when the owners of the vessel 
assert their rights under the clause. _

W hat then does the expression “ war region ’ 
mean ? I t  cannot be confined to those particular 
Portions of the high seas in which there have 
been actual operations of war. There are many 
Parts of the English Channel in which there have 
been no such operations, and yet no one could 
doubt that the whole channel was within the war 
Region. There have been operations of war as 
far away as the Falkland Islands, and yet no one 
Would now contend that the Falkland Islands are 
within the war region. The reason is clear. 
Operations of war may under existing circum
stances be reasonably apprehended in any part 
° f  the English Channel, but not in the seas 
which surround the Falkland Islands. I t  is thus 
l*npossible to specify at any moment what waters 
ar_e within and what outside the “ war region ” 
without taking into account the element of reason
able apprehension. W hether at any moment 
there is such a reasonable apprehension must 
depend upon all the circumstances of the case. 

V o l . X IV . ,  N . S.

The fact that hostile operations have occurred in 
the neighbourhood may be m ateria l; their cessa
tion or discontinuance may be material. The 
views taken by shipowners as to what their own 
interests require may be material, as also the 
current insurance rates. I t  is impossible to give 
an exhaustive list of the circumstances which may 
be material, and I  shall not attempt to do^so. I  
w ill content myself with saying that the circum
stances in the present case at all material were, 
in my opinion, such that submarine activity along 
the North American coast between the mouth of 
the St. Lawrence and Boston might be reason
ably apprehended, and that no prudent shipowner 
could be advised to leave his vessel engaged in 
trade along that coast to remain uninsured against 
the risks thereby entailed. Granting this, i t  
appears to me that a vessel so engaged would 
within the meaning of clause B  be engaged in the 
“ war region.”

For these reasons I  think the appeal fails.

Lord Su m n e r .— I  agree. The words “ in the 
war region ” do not mean merely in the war region 
as it  was in 1915, at the date of the agreement in  
question. This would defeat the object of the 
clause, for i t  would tie down the parties at the 
beginning of a long running contract to the state 
of things then existing, although in its nature 
that state of things must change from time to 
time. Nor can a broad line be drawn between 
N orth  American waters, in which the ship had 
so far been trading, and other regions, mostly 
European, called for brevity “ the war region. 
This would make a new contract. Again, I  cannot 
concur in  the language of Bankes, L. J. “ W ar  
region is the region in which exceptional war 
rates are enforced by underwriters; that is the 
war region for this purpose and the purpose the 
parties were contracting about.” I  think this 
exaggerates and misconceives the relevance ot 
the rates of premium charged after the events in
question. . . ,,

“ The war region” is, in my opinion, the 
region which from time to time is the region ot 
war. W hether the ship comes to the war or the 
war to the ship does not matter. The question 
is whether the charterers’ order to trade, given 
in  their telegram of the 9th Oct. 1916 namely, 
“ future employment proposed coasting trade as 
heretofore,” ordered the steamer into any waters, 
which were then part of the war region. *  agree 
that mere fear that the war would shortly extend 
or mere mistaken belief that the war had already 
extended to such waters would not Buffice. borne 
actual acts of war, affecting the waters referred 
to, are necessary, but the events of the oth Uct. 
were enough for the purpose. On them alone it  
might properly have been said “ the war has now 
extended to North American waters. bo far as 
we now know, speaking after the event, there 
were no further acts of war in  those waters alter 
the 8 th Oct., but this does not, in my opinion, 
affect the conclusion. A t  the time no one could 
prudently have affirmed that this would be so._ i t  
is the first occurrence of the kind that is crucial. 
I t  is this that sets persons interested promptly 
in motion. Ships must be covered and premiums 
raised forthwith in view of the appearance ot 
this new peril. The parties to this contract 
must have known that in  such an event the ship
owner must immediately revise his insurance, and
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could not rest content to run the risk w ith  
lim ited cover, i f  such was bis position, as in fact 
i t  was, while he waited to see whether this sub
marine activity was what is called “ sporadic ” or 
not. I  think they must be taken to have con
tracted with reference to this obvious business 
necessity. The evidence shows that what 
was done was reasonable. The news at once 
multiplied the premium rate. The shipowners 
at once paid large additional premiums. No  
one has been called to question the prudence 
or the necessity of their course. I  infer from  
these circumstances, what is fa irly  obvious in 
itself, that the significance of the events of the 
8 th Oct. was not lim ited to that day, but applied 
to a substantial further period. No question has 
been argued as to the lesgth of the period for 
which the shipowners took out their extra war- 
risk cover.

There remains the area of this extension cf the 
war region. Nantucket Lightship was 100 miles 
from the nearest point on the Maskinonge’s then 
trading route. Does that fact place her trading 
outside the war region P I  think not. The 
lim it of the extension of the war region, caused 
by the event of the 8 th Oct., is not confined to 
the actual area of the naval action. The M atkin- 
onge’s voyage lay well within the submarine’s 
radius of action after quitting the Nantucket 
Lightship, whether she were to undertake another 
commerce raid or to make for a German port 
on a course, which would leave the waters in 
which that ship traded, at no considerable 
distance on her port hand. In  either case they 
would offer farther fields of action by no means 
unattractive. There was evidence that competent 
persons expected her to appear shortly off 
Halifax. This being so, I  do not think that 
the Maskinonge’s trading route can be said to 
have lain outside the war region on and after the 
9th Oct., and the appeal fails.

Solicitors for the appellants, W illiam  Crump 
and Son.

Solicitors for the respondents, O. H. Walker 
and Tree, for Weightman, Pedder, and Co., 
Liverpool.

Cflort o í m iattm .
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COURT OF APPEAL.
Oct. 25 and 26, 1917.

(Before P ic k f o r d  and B a n k b s , L .JJ . and 
Sa r g a n t , J.)

C ountess  of W a r w ic k  St e a m s h ip  Co m p a n y  
L im it e d  v . L e N ic k e l  S o c ie t e  A n o n y m e .

A nglo -N o r t h e r n  T r a d in g  Co m p a n y  L im it e d  
v. E m l y n , J ones , a n d  W il l ia m s , (a)

APPEAIS FROM THE KING’S BENCH DIVISION.
Ship —  Time charter-party —  Hire—Requisition of 

ship by Admiralty—Restraint of princes—Frus 
tration of commercial adventure.

In  Tamplin Steamship Company Lim ited v. 
Anglo-Mexioan Petroleum Products Company 
Limited (13 Asp. M ar. Law Cas. 467; 115

(a) Ueporteil b}' E dw akd  J . M . Ch a p l in , Esq., Barristor-a t-Iaw .

L. T . Rep. 315; (1916) 2 A . C. 397) Lord 
Loreburn, though agreeing with Lord Buck- 
master, L.C. and Lord Parker that the charter 
in  that case ,[did not determine when the ship was 
requisitioned, yet concurred with Lords Atkinson 
and Haldane (thus making a [majority) in  holding 
that the doctrine of commercial frustration applies 
to a time charter. The doctrine, therefore, applies 
to a time charter.

In  the first appeal, by a time charter-party, dated 
the \&th March 1915, a vessel was chartered for not 
less than twelve months from the 29th March 1915, 
at a hire payable monthly. The vessel was 
requisitioned on the 30 th Oct. 1915 by the 
Admiralty. The charterers paid hire up to the 
30th Oct. 1915 only. The chartered owners sued to 
recover hire under the charter-party up to the 
29th March 1916, less hire at a lower rale received 
by them from the Admiralty. The charterers 
pleaded that the charter-party had been determined 
by the requisition.

In  the second case, by a charter-party, dated 
the 2nd Oct. 1915, a ship was let on hire at 
a monthly rate until the 19th Nov. 1916. There 
was an exceptions clause which included restraints 
of princes, but there was no provision for cesser of 
hire in respect of interruption of service due to 
that exception. On the 22nd July 1916 the ship 
was requisitioned by the Admiralty, and the 
requisition continued until after the lQlh Nov. 
1916, the rale of hire payable by the Admiralty 
being less than that payable under the charter- 
party.

Held, in  both cases, that the requisition had frus
trated the adventure, and the charterers were not 
liable for the hire after the date of the requisition. 

Tamplin Steamship Company Lim ited v. Anglo- 
Mexican Petroleum Products Company Lim ited  
(sup.) discussed.

Decisions of Sankey, J. (infra) and of Bailhache J • 
(ante, p. 18; 116 L. T . Rep. 414 ; (1917) 2 K . B. 
78) affirmed.

T h e  two appeals raised substantially the same 
point, and were heard together.
Countess  o f  W a r w ic k  St e a m s h ip  C o m p a n y  

L im it e d  v . L e N ic k e l  So c ie t e  A n o n y m s .
The facts appear sufficiently from the judg" 

ment of Sankey, J.
March 23, 1917.— Sa n k e y , J.— The plaintiff’s 

claim is for 10,257/. Is. 8 d., the balance of hire 
alleged to be due in respect of a time charter- 
party of the steamship South Pacific, dated the 
16th March 1915, The charter was for a period 
of about, but not less, than twelve calendar 
months from the date upon which the vessel was 
placed at the disposal of the defendants, and the 
rate of hire was 4387/. per month payable in 
London in advance.

The South Pacific was placed at the disposal of 
the defendants on the 29th March 1915, but at 
the beginning of October she was requisitioned 
by the Admiralty, and was in fact handed over to 
them at the end of that month, when, by a docu
ment dated the 30th Oct., signed by the master 
and the defendants’ agents, i t  was mutually 
agreed that “ the steamer South Pacific was re
delivered to owners under time charter on this 
date, and that the amount of bunkers then on 
board was 45 tons. . . .’’ I t  w ill thus be 
seen that, at the time of the requisitioning, five
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months were due to run on the charter. The 
defendants contend (1 ) that the requisition put 
Mi end to the contract, because it  frustrated the 
jo int adventure between the parties ; (2 ) that in  
any event the document of the 30th Oct. was a 
redelivery of the vessel to the owners, and that 
t ire  ceased. The plaintiffs contend (1) that the 
doctrine of frustration of adventure does not 
apply to a time charter, or at any rate to this 
time charter, and that, i f  i t  does, there was in 
tact no frustration of the adventure; (2 ) that 
there was no redelivery of the vessel.

Was there a redelivery of the vessel? I  am of 
opinion that the circumstances do not constitute 
Bueh a redelivery of the vessel as to enable the 
defendants to say that hire ceased. The master 
bad no authority to redeliver her so as to deter
mine the contract between the parties, nor do I  
think that either plaintiffs or defendants under
wood the document of the 30th Oct. in that light. 
A ll the document intended to do was to fix the 
amount of bunker coals le ft on board the vessel 
for which the plaintiffs were liable under the 
charter.

Next, does the doctrine of frustration of adven
ture apply to a time charter or to this time 
charter ? In  my view, after the decision of the 
Court of Appeal in ScottishJ Navigation Com
pany Lim ited  v. W. A. Souter and Co. (13 
Asp. Mar. Law Oas. 539; 115 L . T . Rep. 812;
(1917) 1 K . B. 222), this point is not open in this 
court. I t  was urged for the plaintiffs that the 
Point did not fall for decision in Souter’s case, 
because the Court of Appeal held the charter in 
loat case not to be a time charter. I t  appears 
lo me that Bankes, L .J . did decide that the 
doctrine was applicable to a time charter, and 
certainly A. T. Lawrence, J. said so in so many 
yjordn. I  feel, therefore, bound to hold that 
the doctrine does apply to a time charter, and 
eee no reason for not applying it  to the present 
time charter.

Thirdly, was there a frustration of the adven
ture ? T k e f aot  ig now ascertained that the 
Vessel remained requisitioned for the whole of the 
[cuiainder of the term— that is, five months— and 
J? Will in Government service. I f ,  as was said by 
^winfen Eady, L  J. in Andrew M illa r  and Co. 
¿Amited v. Taylor and Co. Lim ited  (114 L. T. 
flep. 216; (1916) 1 K . B. 402, at p. 415), it was 
tbs duty of the defendants to have waited a 
reasonable time for the purpose of Beeing whether 
W Was possible to fu lfil their contract, i t  was 
clear that the parties would have discovered 
^ith in  such a time that the adventure was frus
trated, having regard to the short period remain- 
lnR under the charter.

In  my view, however, in a case like the present 
f  ought not to look at what has subsequently

appened, but at the position on the 30th Oct. 
* “e authority for this is Scrutton, J. in Embiricos 
T‘ Held and Co. (12 Asp. M ar. Law Cas. 513;

L . T . Rep. 291, at p. 293; (1914) 3 K . B.
at p. 5 4 ), where he quotes Lord Gorell 

"Is paying, “• 1  do not th ink this case can be 
uccided by what happened afterwards, except as 
a test of what was the true state of things at the
[me when the question of breach has to be con

sidered ” ; “ and the whole of his subsequent 
remarks,” says Scrutton, J., “ are valuable on this 
Point. ̂ Commercial men must not be asked to

a it  t i l l  the end o f a loBg delay to  find  ou t from

what in faot happens whether they are bound by 
a contract or n o t; they must be entitled to act on 
reasonable commercial probabilities at the time 
when they are called upon to make up their 
minds.”

I t  was contended by the defendants that the 
intervention of war amounted in law to a frustra
tion of the adventure— Oeipel v. Smith  (26 L . T . 
Rep. 261; L . Rep. 7 Q. B. 404), where Lush, J. 
sayB: “ I f  the impediment had been in its nature 
temporary, I  should have thought that plea bad, 
but a state of war must be presumed to be likely 
to continue so long and so to disturb the com
merce of merchants as to defeat and destroy the 
object of a commercial adventure like this.” 
This view apparently prevailed with Lord A tk in 
son in Tamplin Steamship Company Lim ited  v. 
Anglo-American Petroleum Products Company 
Limited (sup.).

I t  was contended by the plaintiffs that the 
intervention of a strike does not amount to a 
frustration— see Bopner and Co. v. Bonnebeck 
(13 Asp. Mar. Law Cas. 47; 112 L . T .
Rep. 723), where Bailhache, J. says: “ I
have never heard it  suggested before to-day 
that a charterer is not bound to load a 
steamer which is ready to take the cargo on 
board because of the existence of a strike which 
might affect the time of her sailing. I  am not 
prepared to be the first to apply this principle, 
which, as I  have said, has been applied in cases 
arising at a time of war to cases arising through 
the existence of a strike. To do so would be a 
new departure.”

I t  was then urged that a requisitioning of a 
vessel was an act intermediate between war and 
a striko, but that it  was more analogous to a 
strike, and therefore that it  ought not to be held 
to he a frustration of the adventure. 1  do not 
think it  possible in the state of the authorities to 
lay down any bo logical a rule. In  my view ths 
question of frustration is a question of fact in 
every case which has to be decided by a judge on 
the material before him. In  the present case 
five months remained of the charter-party, and, 
in  the language of Scrutton, J., it  is necessary to 
determine what were the reasonable commercial 
probabilities of the case on the 30th Oct. Upon 
this I  have the evidence of M r. Theodore 
Layman, who was called on behalf of the defen
dants. H e is a shipbroker of experience, who 
during the war has chartered many steamers. 
H e said that when Bteamers were requisitioned in 
October ( I  quote his own words) it  was a question 
of “ saying good-bye ” to them ; there was 
no expectation of their being returned before 
the end of the war, and no reasonable antici
pation of getting the vessels back in five 
months.

In  these circumstances the court has to apply 
the principles laid down in  the House of Lords 
in the Tamptin case (sup.). Those principles are 
no longer in doubt, but the extraordinary differ
ence in judicial opinion on the matter is an indica
tion of the extreme difficulty of applying them to 
the facts of any particular case.

Having regard, however, to the fact that the 
unexpired period was five months only, and to the 
evidence referred to, I  have come to the con
clusion that there was a frustration of this adven
ture, that i t  put an end to the contract, and that 
the defendants are entitled to my judgment. I f
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the Court of Appeal hold that I  am wrong, the 
amount due to the plaintiffs is 10,2571. Is. 8 d.

Judgment fo r defendants. 
A n g l o -N o r t h e r n  T r a d in g  Co m p a n y  L im it e d  

v. E m l y n , J ones , a n d  W il l ia m s .
The award stated by an arbitrator in the form  

of a special case was as follows :
B y a charter-party in the Baltic and W hite  

Sea Conference form, dated the 2nd Oct. 1915, 
the plaintiffs, the Anglo-Northern Trading Com
pany Lim ited (hereinafter called the owners), 
agreed to let and the defendants, Emlyn, Jones, 
and W illiams (hereinafter called the charterers), 
agreed to hire the steamer Lowdale for a term of 
about eleven or twelve calendar months (say 
from date of delivery t ill  about the 30th Sept, or 
the 30th Oct. 1916) at 36311. 5i. per calendar 
month, commencing from the timo the steamer 
was delivered and placed at the charterers’ 
disposal. The payment of hire was to be made in 
London monthly in advance. In  default of 
payment the owners were to have the faculty of 
withdrawing the vessel from the service of the 
charterers without prejudice to any claim that 
they might have against the charterers under the 
charter.

The charter-party provided by clause 12 that 
in the event of loss of time from deficiency of 
men or owners’ stores, breakdown of machinery, 
or damage to hull or other accident preventing 
the working of the steamer for more than twenty- 
four consecutive hours, hire should cease until 
she was again in an efficient state to resume her 
service; and it  contained an exceptions clause 
which included, inter alia, restraint of princes, 
but there was no provision for cessation of hire in 
respect of any interruption of the services of the 
steamer due to that exception. The steamer 
(unless lost) was to be redelivered on the expira
tion of the charter-party. By a supplemental clause 
i t  was provided that any time occupied during 
the currency of the charter-party in the survey 
of the steamer was to be added to or deducted 
from the above periods at the charterers’ option.

The steamer was delivered to the charterers on 
the 28th Oct. 1915, when hire commenced, but i t  
ceased to be payable for two periods, amounting 
in all to one month and nineteen and one-twelfth 
days, while the steamer was undergoing survey 
in  Nov.-Dee. 1915 and in M ay 1916. Jn  respect 
of those periods the charter-party was admittedly 
extended by the charterers exercising the option 
given them to do so.

On the 26th July 1916 the steamer was requisi
tioned by the Adm iralty, and she continued under 
that requisition until after the expiration of the 
period covered by the charter-party, the rate of 
hire payable by the Adm iralty being 1529Z. 10s. 
per month. A t  the time of requisitioning the 
vessel no information was given by the Adm iralty  
of the probable duration of the requisition. A t  
that time hire had been paid in advance by the 
charterers for the period expiring on the 28th July  
1916, but no subsequent payment of hire was 
made under the charter-party. I f  the extended 
period of one month and nineteen and one-twelfth 
days (the time oucupied in the survey of the 
steamer) was added to the 30th Sept. 1916, the 
charter-party would terminate on the 19th Nov.
1916. So formal redelivery of the vessel was 
ever made by the charterers, and on the 19th Nov.

1916 she was still under requisition to the 
Adm iralty. No payment had been made by the  
A dm iralty to the charterers, and presumably i t  
would be paid to the owners. The owners claimed 
against the charterers hire from the 28th Ju ly  
1916 to the 19th Nov. 1916, amounting, after 
giving credit for the hire, i f  and when received 
from the Admiralty, to 7782/. 6 s. 4d.

I t  was contended for the owners that they were 
entitled to hire for the whole period of the 
charter-party as extended ; that i t  was the char
terers’ duty to collect from the A dm iralty the 
hire payable under the requisition; and that the 
act of requisition did not put an end to the 
charter or affect the rights of either party under 
the charter-party.

I t  was contended for the charterers that the 
Adm iralty requisition put an end to the charter- 
party, and that, even if  i t  did not do so, the 
owners were not entitled to payment of hire by 
the charterers until the sum due under the 
requisition from the Adm iralty had been paid or 
credited to the charterers.

The arbitrator decided, subject to the opinion 
of the court, that the Adm iralty requisition did 
not put an end to the charter-party, and that the 
owners were entitled to be paid hire until 2  a.m. 
on the 19th Nov. 1916, giving credit for the hire 
payable by the Adm iralty. H e  therefore awarded 
that the charterers should pay to the owners 
7782?. 6 s. id . I f  his award was correct in point 
of law, it  was to stand; if, however, the court 
should be of opinion that the charter-party was 
determined by the Adm iralty requisition, he 
awarded that the owners should repay to the 
charterers 302J. 12s. Id ., being the hire paid in 
advance for the period from the 26th July 1916, 
when the steamer was requisitioned, until noon on 
the 28th July 1916.

Bailhache, J. held that the requisition had 
frustrated the adventure, and the charterers were 
not liable for the hire after the date of the requi
sition. The shipowners in  both cases appealed.

MacKinnon, K .C . and 12. A , Wright, K .C . for 
the appellants in the first appeal.

Inship, K .C . and Raeburn for the appellants in  
the second appeal.

The following cases were referred to during the 
course of the arguments:

T a m p lin  Steamship Company v. A nglo-M exican  
Petro leum  Products Company, 13 A sp. M a r. Law  
Cas. 467 ; 115 L . T . E sp. 315 ; (1916) 2 A . C. 
397;

M odern Transport Company v. D uneric  Steam ship  
Company, 13 A sp. M ar. Law , Cas. 4 9 0 ; 115 
L . T . Eep. 535 ; (1917) 1 K . B . 370 ;

S cottish  N av iga tion  Company v. Souter and Co., 
13 Asp. M a r. L a w  Cas. 539; 115 L . T . E ep. 812 ;
(1917) 1 K . B . 222 ;

Jackson v. Union M a rin e  Insu rance Com pany, 
31 L . T . Eep. 7 8 9 ; L . Eep. 10 C. P. 125;

E m biricos  v. R eid and Co., 12 Asp. M a r. La w  Cas. 
513 ; 111 L . T . Eep. 29 1 ; (1914) 3 K . B . 45 ;

A d m ira l S h ipp in g  Company  v . W eidner, Hopkins, 
and Co., 13 Asp. M a r. La w  Cas. 246 ; 114 L . T. 
Eep. 171; (1916) 1 K . B . 4 2 9 ; 13 Asp. M ar. 
La w  jCas. 539 ; 115 L . T . Eep. 8 1 2 ; (1917) 1 
K . B . 222 ;

W atts, W atts, and  Co. v. M its u i and Co., 13 Asp. 
M a r. La w  Cas. 580 ; 116 L . T . Eep. 353 ; (1917) 
A . C. 227 ;
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Geipel v. S m ith , 26 L . T . Rep. 261 ; B . Rep. 7 Q. B. 
404 ;

M e trop o litan  W ater B oard  y . Biele, K e rr, and  Co,. 
116 L . T . Rep. 201 ; (1917) 2 K . B . 1 ;

A ndrew  M i l la r  and Co. y . T a y lo r and Co., l i é  L . T . 
Rep. 216; (1916) 1 K . B . 402 ;

L lo y d  R oya l Belge Société Anonyme v . Stathatos, 
144 L . T . Jou r. 42 ;

Attorney-G enera l y. B irm ingham , Tame, and Rea 
D is tr ic t D ra inage Board, 44 L . T . Rep. 906 ; 
(1912) A . C. 227.

Leck, K .C . and Barrington-Ward, for the re
spondents in the first appeal, were not called 
Upon.

Leek, K .C . and Le Quesne, for the respondents 
'n the second appeal, were only called on as to 
whether there was evidence to support the finding 
that the delay occasioned by the requisition 
frustrated the adventure.

Oct. 26, 1917.— P i c k f o r d , L , J . — I  p ro p o se  to  
dea l v e ry  b r ie f ly  w i th  th e  q u e s tio n  o f  la w  ra is e d  
h y  these  cases because, in  m y  o p in io n , w h ic h  is  in  
a g re e m e n t w i th  th a t  o f  B a ilh a c h e , J .  in  th e  second 
case, t h a t  q u e s tio n  has a lre a d y  been d e c id e d  b y  
a u th o r it y  b in d in g  u p o n  th is  c o u r t .  W e  have 
h e a rd  %  lo n g  a n d  in te re s t in g  a rg u m e n t as to  
w h e th e r o r  n o t  th e  la w  o u g h t  to  be in  th e  c o n d i
t io n  in  w h ic h  i t  is  s a id  to  be. I t  w o u ld  be ir re -  
v e la n t a n d  in d e e d  im p e r t in e n t  in  m e to  d iscuss  
th a t  p o in t ,  i f ,  as I  be lie ve , i t  is  a lre a d y  cove red  
h y  a u th o r it y .
. The charter-party in question in each case is a 

time charter - party. Distinctions have been 
drawn duiing the arguments between different 
hinds of time charter-parties according as they 
do or do not specify a defined voyage. 1  use the 
expression “ time charter-party ” in  its ordinary 
eonse as not specifying a defined voyage. This 
time charter - party in its exceptions clause 
includes “ arrests and restraints of princes. ' I t  
18 in all material respects the same time charter- 
party which was discussed in Tamplin Steamship 
Company v. Anglo-Mexican Petroleum Products 
Company (sup.). The question of principle seems 
t °  me to be this : On a charter-party of that kind, 
pUn either party have recourse to the doctrine of 
frustration of the adventure as laid down long 
ago in Jackson v . Union Marine Insurance C om - 

(sup.) ? Or, as counsel for the appellants in 
the present case put i t  : Can one in this charter- 
party imply a condition that the charter-party is 
®nly to remain in existence so long as something 
. as not happened which w ill put an end to the 
Joint purpose of the parties entering into it  ? In  
other words, does this case come within the scope 
of the principle enunciated by Lord Haldane in 
giving judgment in Tamplin Steamship Com- 

v . Anglo - Mexican Petroleum Products 
Company (sup.) as follows : “ When people enter 
lnfo a contract which is dependent for the 
Possibility of its performance on the continued 
« L ia b ility  of a specific thing, and that avail
ability comes to an end by reason of circumstances 
beJond the control of the parties, the contract is 
tPyirna facie regarded as dissolved. The con- 
[bgency which has arisen is treated, in the 

Absence of a contrary intention made plain, as 
8ltlg one about which no bargain at all was 

made. The principle applies equally whether 
Pmformance of the contract has not commenced 
0r Las in part taken place. There may be in-

oluded in the terms of the contract itself a 
stipulation which provides for the merely partial 
or temporary suspension of certain of its obliga
tions, should some event (such, for instance, as in  
the case of the charter-party under consideration, 
restraint of princes) so happen has to impede 
performance. In  that case the question arises 
whether the event which has actually made the 
specific thing no longer available for performance 
is Buch that i t  can be regarded as being of a 
nature sufficiently limited to fail within the 
suspensory stipulation, and to admit of the con
tract being deemed to have provided for it  and 
to have been intended to continue for other 
purposes. Although the words of the stipulation 
may be such that the mere letter would describe 
what has occurred, the occurrence itself may yet 
he of a character and extent so sweeping that the 
foundation of what the parties are deemed to 
have had in contemplation has disappeared, and 
the contract itself has vanished with that 
foundation.” In  my opinion the House of Lords 
in that case by a majority decided that that 
principle does apply to such a case as this. I t  
cannot be disputed that Lord Haldane and Lord  
Atkinson held that the principle does apply 
exactly to such a case. W hat is disputed is 
whether Lord Loroburn also so held. In  my 
opinion there can be no question that he did, 
because in the course of his judgment, after 
considering Dahl v. Nelson, Donkin, and Co. 
(44 L . T . Hep. 381; 6  App. Gas. 33), Geipel v. Smith 
(sup ), and Jackson v. Union Marine Insurance 
Company (sup.), he proceeds to apply the principle 
to the case in question, and that is the principle 
expressed in the words of Lord Haldane which I  
have already read. I t  may be that Lord Loreburn 
differed from Lord Haldane and Lord Atkinson 
as to the person on whom lies the onus of proof. 
I t  may be that he thought that the requisition 
which in fact took place did not prim a facie 
bring the case within the doctrine of commercial 
frustration, while they thought that it  did. I f  
the requisition was such as would prim a facie 
put an end to the adventure, the onus would be 
on the person who said that it  did n o t; if, on the 
other hand, it  was not such as would prim a facie 
have that effect, the onus would ba on the person 
who said that it  did. I  do not think that i t  much 
matters what view they took of the onus of proof. 
The important question is whether they all three 
held that the doctrine of frustration applies to 
such a case as this. In  my opinion they all did 
so hold.

I  am strengthened in that view by what is said 
by Bailhache, J. in the course of his judgment in 
the second of the cases now before the court, 
Anglo-Northern Trading Company v. Emlyn, Jones, 
and Williams (sup.). H e says: “ The authorities 
upon the point are difficult to reconcile, and 
there is such conflict of opinion on the subject 
among lawyers and commercial men that I  
reserved my judgment in the hope that I  might 
be able to extract from the decided cases some 
definite rules which might serve as a guide to 
shipowners and time charterers, who are much 
perplexed to know what their respective rights are 
in such a case as the present, a case now of con
stant occurrence. I  have found the task a 
difficult one, but with the diffidence which befits 
a judge of first instance, especially one whose 
opinion has been overruled, I  venture to suggest
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that the law at present stands thus: (1) The doc
trine of commercial frustration is applicable to a 
time charter-party : (see per Lords Loreburn, H a l
dane, and Atkinson in the Tamplin case, sup.).” He  
adds, as another authority to the same effect, the 
cases of Scottish Navigation Company v. Souler and 
Co. and Admiral Shipping Company v. Weidner, 
Hopkins,and Co. [sup.). Then he says : “ (2) The 
doctrine does not apply when the time char
terer has the use of the vessel for some 
purpose for which he is under the terms of the 
timo charter-party entitled to use her, even though 
that purpose is not the particular purpose for 
which he desires to use her.” I t  is not necessary to 
consider that point here. “ (3) I t  follows that the 
doctrine does not apply unless the owner is unable 
to give the time charterer the use of the vessel 
for any purpose whatever within the scope of the 
charter-party.” That point does apply here, inas
much as, although they have been requested to do 
so, the owners have never given the cuarterers the 
use of the vessel for any purpose. “ (4) Whether 
in a given case the doctrine of frustration of 
adventure is to be applied to a particular time 
charter-party depends upon the circumstances. 
The main consideration is the probable length of 
the total deprivation of use of the vessel 
as compared with the unexpired duration 
of the charter-party. (5) This raises another 
question— namely, when is the party desirous of 
relying upon the doctrine of frustration in a 
position to claim his right so to do ? I f  he does 
so as soon as the event happens which in his 
view gives him the right, its duration must be a 
matter of estimate depending chiefly upon the 
nature of the event.” That statement from the 
judgment of Bailhache, J . appears to me to be a 
very clear and correct summary of the authorities 
as they at present stand. I f  i t  be so, i t  follows 
that the broad question of principle is covered by 
authority. I t  is irrelevant to consider whether or 
not we agree with that authority, seeing that we 
are bound by it.

A  further question arises in the first of the two 
cases before us which is a question of fact—  
namely, has i t  been shown that there has been 
such an interference with the purpose which the 
parties had in view in entering into the charter- 
party that the object of their adventure is frus
trated P Sankey, J. has found that this has been 
shown, and I  see no reason for differing from  
him.

I  agree with Sankey, J. that the point of time 
to be looked at is that at which the requisition 
was made. I t  may be a question whether the 
court ought to determine th'e point of time upon 
evidence or may take judicial notice of a public 
event, such as the existence of the war which led 
to the requisitioning of the vessel; but whatever 
test be adopted, I  think that the judgment of 
Sankey, J. was fu lly warranted. Only one witness 
was called before him, but he was a gentleman 
who had experience of these matters, and he gave 
very fu ll evidence regarding them. The general 
effect of the evidence given by that witness was 
that when a ship was requisitioned by the Govern
ment, the average general expectation was that 
it  would be detained for the period of the war. 
I f ,  therefore, the judge confined himself to the 
evidence which was before him, the only con
clusion to which he could come was that there 
was no chanoe of the return of the ship except in

v .  E m l y n , J o n is , a n d  W il l ia m s . [A f p .

the event of its being found to be of no use 
when requisitioned. On the other hand, i f  the 
court has to consider the public events which 
were happening at that time, i t  was known that 
the war had lasted since the 4th Aug. 1914, and 
at the date of the requisition nobody expected 
that i t  would come to an end in five months. 
There was one oampaign in France,. another in 
Gallipoli, another in Mesopotamia, and another 
in  South Africa, and none of these campaigns 
was likely to end within that period of time. 
Even if  these campaigns cam6  to an end by 
evacuation, there would be the need of shipping 
for the purpose of bringing home troops, horses, 
and stores, and, i f  we may look to these matters 
which everybody is supposed to know, I  should 
think that the conclusion to which we should 
come would be the same.

I t  is alleged on behalf of the shipowners that 
at one time the charterers said that the ship 
might be given back in five months. I  attach no 
importance to that allegation, because it  appears 
that a different position was taken up by the 
charterers very shortly afterwards. In  my 
opinion the finding of Sankey, J. was fully  
justified by the evidence which was before him. 
I f  it  is admissible to look at the events which 
have subsequently happened in order to see what 
was likely to be the anticipation of the state of 
things at that time, I  find it  to be the fact that 
the ship is still requisitioned. Having regard to 
these events even more fuiiy is the finding of the 
learned judge justified. That is all that it  is 
neoessary to say about the first of the two cases 
before the oourt.

The same considerations dispose of the second 
case with the exception of one point. I t  has 
been contended that the special case precludes 
the court from considering this matter. I t  is 
said that the doctrine of frustration has to be 
applied on a basis of fact— namely, that the 
anticipated duration of the detention must defeat 
the common object of the parties ; and that the 
arbitrator, who is a gentleman of great experience 
and knowledge of these matters, has found that 
these facts do not exist in this case. I f  he had 
done so, then no doubt this court would not 
interfere. On looking at his award, however, I  
do not think that he has arrived at any such 
finding of fact. I  think he intended to find the 
date of the requisition, the length of the unexpired 
part of the time charter-party, and the probable 
length of the requisition; but not necessarily to 
draw an absolute inference from these findings- 
Having found these particular facts, he says that 
he holds and decides, subject to the opinion of the 
court, that the Adm iralty requisition did not put 
an end to the charter-party, and on that view he 
awards that the charterers do pay to the chartered 
owners a certain sum ; and then he goes on to 
say that the question for the court is whether his 
award is correct in law, i f  i t  be correct his award 
is to Btand, if, however, the court shall be of 
opinion that the charter-party was determined 
when the steamer was requisitioned, then he 
awards that the chartered owners shall repay to 
the charterers a certain amount as therein men
tioned. I  think the arbitrator meant to say that 
he had stated the three above-mentioned particular 
facts, and, without drawing from them con
clusively the inference that the charter-party was 
at an end, he desired to know whether, in  the
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ppinion of the court, he ought to draw that 
•nference from them. In  my opinion the 
authorities show that we ought to draw from  
these facts the inference that the charter-party is 
at  an end. I  therefore th ink that in both the 
cases before the court our decision should be in 
favour of the charterers.

B an kes , L .J .— I  agree. As I  have already 
given judgment in two of the previous cases in  
which the question of law now before the court 
was raised, I  see no reason why I  should again 
discuss that question at length. I  agree with 
both the judgments appealed from, and I  have 
nothing to add to what has been said by Pick- 
ford, L .J .

Sargant, J .—I  agree, , , ,. ,
6  Appeals dismissed.

Solicitors in the first case : for the appellants, 
Holman, Fenwick, and W illa n ; for the respon
dents, Lawrence Jones and Co.

Solicitors in the second case: for the appel- 
jJbj'L Winn-Jones and Co.; for the respondents, 
William A. Crump and Son.

Wednesday, Feb. 6 , 1918.
(Before Sw in f e n  E a d y  and B a n k e s , L .JJ . 

and E v e , J.)
W il l ia m  M il l a b  a n d  Co. L im it e d  v . 

Ow n e r s  of St e a m s h ip  F b e d e n . (a)
•APPEAL F R O M  T H E  K IN G ’S B E N C H  D IV IS IO N .

Ship—Charter-party— Cargo to be loaded —  Dead
weight capacity guaranteed— Freight to be paid 
°n that quantity— Whether lifting capacity in the 
abstract or capacity to carry cargo contracted for.

■d printed form of charter-party provided that the 
ship to which it related should load and the char
terers provide at a certain specified foreign port “ a 
fu ll and complete cargo of maize in bags.” These 
words were substituted in  place of certain words 
which were in the printed form and which were 
struck out.

l he shipowners guaranteed the ship's dead-weight 
capacity to be 3200 tons, and freight was to be 
paid on that quantity. That clause was substituted 
for a printed clause which made freight payable 
Per ton, the effect of the alteration being to make 

charter-party one at a lump sum freight.
J Ae lifting capacity of the ship was in fact 3200 

tons. But her cubic capacity did not admit of her 
loading maize of that weight, 

tield, that the guarantee had reference to an 
existing fact, and was not a representation 
as to the quantity of the particular cargo which 
the ship could accommodate ; that it was a measure 
of the ship's lifting or weight-carrying capacity 

the abstract and not her capacity to carry 
tons of maize— i.e., the general capacity irre
spective of the particular cargo that she was to 
carry on the particular voyage in question. 

-Ackillt). W righ t (11 App. Cas. 104) distinguished, 
decision of Rowlalt, J. (ante, p. 166; 117 L . T . 

Xep. 446; (1917) 2 K . B. 657) affirmed.

^ HE plaintiffs, as the charterers of a steamship 
^  owu as the Freden, claimed to recover from the

1“ ) Reported by E. A. SCBATCHbity, Esq., B arrister at-Law.

defendants, who were the owners thereof, damages 
for breach of a charter-party dated the 2nd Dec. 
1915.

The charter-party was contained in a printed 
form, entitled “ Adelaide Charter-party,” certain 
words in the printed form being struck out and 
other words introduced by written interlineation.

By the charter-party as so modified i t  was 
provided (inter alia) that the steamship should 
proceed to a certain specified foreign port and 
there load from the charterers’ agents “ a fu ll and 
complete cargo of maize in bags.” The steamship 
was then to proceed to any one safe port in the 
United Kingdom and deliver the cargo upon 
payment of freight at rates varying according to 
the port of discharge selected.

C la u se  5 o f  th e  c h a r te r -p a r ty  p ro v id e d  t h a t :  
“ T h e  o w n e rs  g u a ra n te e  th e  s h ip ’s d e a d -w e ig h t 
c a p a c ity  to  be 3200 to n s , a n d  f r e ig h t  to  be p a id  
o n  th iB  q u a n t i ty . ”

The steamship had in fact a lifting  capacity 
of 3200 tons, but she had only sufficient cubic 
capacity to load 3081 tons 5601b. of maize— i.e., 
118 tons 1601b. less than 3,200 tons.

The charterers claimed as damages for breach 
of the guarantee the freight paid by them to the 
shipowners as under the charter-party on the 
balance which the steamship was unable to load 
— namely, 400i. 15e. 8 d., being at the rate of 
3f. 7s. 6 d. per ton.

I t  was agreed that if  the steamship had been 
able to load more than 3200 tons the charterers 
would have been entitled to ship the same with
out paying more freight, and the owners would 
have been entitlid  to call upon the charterers to 
do so, though the damages, if they refused, would 
possibly have been nominal.

Those results followed because it  was a lump 
sum freight— varying, however, with the port of 
discharge— which was the consequence of a printed 
clause in the charter-party relating to “ wheat 
and (or) flour and (or) other cargo merchandise ” 
being superseded by the clause above set forth.

The charterers, however, contended that as they 
could only load less, they were entitled, not eo 
nomine to a reduction of freight, but to damages 
for breach of the guarantee, which damages would 
include (and they claimed no more) return of the 
freight in respect of the short amount of the 
cargo that they were able to load.

The question was, therefore, whether “ ship’s 
dead-weight capacity ” in this charter-party 
meant her capacity to carry tons of maize or her 
lifting  capacity in the abstract.

I t  was decided by Rowlatt, J. {ante, p. 166 ; 
117 L . T . R 9 p. 446) that the guarantee was in  
raspect of the steamship’s lifting capacity in the 
abstract, and not her capacity to carry tons of 
maize; and that i t  could have no other meaning 
in itself unless it was used with reference to 
somo cargo. His Lordship distinguished Mackill 
v. Wright (14 App. Cas. 104).

From that decision the charterers now appealed.
MacKinnon, K .C . and R. A. Wright, for the 

appellants, referred to
M aclc ill v. W rig h t, 14 App. Gas. 104 ;
Carnegie v. Conner, 6 Asp. M ar. L a w  Cas. 447 ;

61 L . T . Eep. 691; 24 Q. B . D iv . 45.

Leek. K .C . and Alexander Neilson, for the 
respondents, were not called upon to argue.
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Sw in f e n  E a d t , L .J .—This is an appeal from 
the judgment of Rowlett, J., and the case is 
reported ante, p. 166; 117 L . T. Rep. 416 : (1917) 
2 K. B. p. 657.

I t  is an action by the charterers for damages 
for breach of contract contained in a charter- 
party. Their case is that in breach of the 
charter-party the vessel which they chartered 
•with a view to carrying 3200 tons of maize could 
not and did not load more than 3081 tons of 
maize, and that as it  is a contract for a lump sum 
freight, they were damaged to the extent of the 
difference between the freight that they could 
have loaded and the freight on what they did 
load, and they seek to recover the difference 
between these two sums.

The charter-party is between the plaintiffs and 
the defendants for the ship to carry from Durban 
to a port in the United Kingdom a fu ll and com
plete cargo of maize in bags. Then there is a 
rate of freight per ton according to the port of 
call to which' the ship should be directed to 
discharge. There are different rates for different 
ports, but nothing turns upon that.

Then comes the clause upon which the whole 
contest has turned. “ The owners guarantee the 
ship's dead-weight capacity to be 3200 tons and 
freight to be paid on this quantity.” Therefore 
in order to ascertain the fu ll sum of freight to be 
paid all that one has to do is to multiply the 
number of tons, 3200, by the rate per ton accord
ing to the port of discharge ultimately selected. 
I t  was therefore a contract for a lump sum 
freight and not for freight so much per ton 
delivery on arrival.

There was no dispute that the vessel was of a 
dead-weight capacity of 3200 tons; in other 
words that she could take on board a cargo to 
that extent without sinking the ship below her 
proper load line. W ith  regard to the particular 
cargo of maize she was only able to take on board 
3081 tons 5601b, B u t that was not because her 
dead-weight capacity was not as guaranteed or 
had been in any way misrepresented. I t  was 
because the cubic capacity of the space on board 
was insufficient to allow of the stowage of this 
maize in bags of more than 3081 tons.

On the one hand it  is said on behalf of the 
plaintiffs that reading the guarantee of the 
capacity of the ship in connection with the 
cargo the shipowners had notice of what the cargo 
was to be. I t  was maize in bags, and you must 
read their guarantee with regard to 3900 tons as 
if  it  meant “ we guarantee that the ship on this 
voyage w ill be of a capacity to take and w ill be 
able to carry 3200 tons of maize in bags.” That 
in effect is what they say.

On the other hand, the defendants say: “ That 
is not the language which is used, and that is not 
what we meant.” W hat we said was, and what 
we adhere to is, “ we guarantee that the ship 
shall be and is of a dead-weight capacity of 3200 
tons, and so it  is.” I t  is a measure of the capacity 
of the ship, the general capacity irrespective of 
the particular cargo, that she was to carry on this 
voyage.

Reading the language as i t  stands in the 
contract the words seem to me to be really free 
from ambiguity. They are very simple. “ The  
owners guarantee the ship’s dead-weight to be 
3200 tons.” They guarantee the ship’s dead- 
weight capacity, and that has nothing to do with

what the ship w ill carry, nothing to do w ith any 
particular voyage, but i t  refers to the general 
capacity of the ship.

I  think that Rowlatt, J. was quite justified in 
applying this language to the proposition which 
he was considering. H e said (at p. 662 of (1917) 
2 K . B . ) : “ To test it  by approaching the matter 
from the opposite point of view : assume the 
parties to have desired to provide for the 
carriage of a cargo of maize at a freight calcu
lated on the guaranted dead-weight capactiy of 
the ship in the strictest sense would they not 
have written down exactly what they have 
written here P ”

In  my opinion, that is a clear and definite way 
of expressing the view that freight was to be 
paid, a lump sum, bo much upon the guaranteed 
dead-weight capacity of the ship, and the 
charterers being entitled and indeed bound to 
load a fu ll and complete cargo.

I  must say that I  am unable out of the language 
that has been used to extract the meaning which 
the plaintiffs desire to put upon the clause. The 
language used does not in its natural and ordinary 
meaning appear to me to be capable of bearing 
that construction.

Reference wa3  made to the case of M ackill v. 
Wright (14 App. Cas. 106) in the House of 
Lords. The real dispute there was whether the 
cargo that was actually shipped corresponded to 
that which was intended, having regard to the 
representations which were made at the time that 
the contract was entered into.

I t  w ill be observed, however, that the language 
of the contract there was very different from that 
we have to consider here. There i t  was, “ the 
owners guarantee that the vessel shall carry not 
less than 2000 tons dead-weight of cargo.” That 
must have been a guarantee that the vessel shall 
carry the amount on the voyage in question—■ 
“ on this voyage for which we are entering into » 
contract.”

Then there was a subsequent clause, “ and 
should the vessel not carry”— that is, “ should 
the vessel not carry on this particular voyage 
— “ the guaranteed dead-weight as above, then 
any expense incurred from this cause to be borne 
by the owners, aud a pro rata  reduction per ton 
to be made from the first payment of freight.”

There was language there pointing to » 
guarantee with regard to the weight of cargo to 
be carried on that particular voyage, and not to 
the general carrying capacity of the ship. Here 
i t  is the opposite. The only guarantee is with 
reference to the general carrying capacity of the 
ship of a certain dead-weight capacity.

In  my opinion the appeal fails and sliould be 
dismissed.

B a n k e s , L .J ,— I  agree.
The expression “ the ship’s dead-weight capacity, 

in my opinion has reference prim arily to the 
vessel’s lifting  or weight-carrying capacity in the 
abstract, and I  see nothing or I  find nothing 
either in the position in which the words are 
used in this charter-party or in any other of the 
provisions of the charter-party itself to displace 
that primary meaning and lead one to the con
clusion that the secondary meaning ought to t>3  

adopted here as contended for by the appellant.
That is, in my opinion, sufficient to dispose of 

this appeal. B u t I  think i t  is possible to g° 
further and to say that the words themselves
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negative the contention, because if  I  understand 
M r. M acKinnon’s argument, i t  is that you ought 
to read i t  after the words “ 3200 tons ” “ of maize 
m bags.” I  will accordingly read the olauBe with 
those words in : “ The owners guarantee the ship’s 
dead-weight capacity to be 3200 tons of maize in  
nags.” And then follows this : “ And freight to 
/be paid on this quantity.”

That is just what they did not want. They 
■wanted to provide that freight was not to be paid 
on the quantity of maize or the quantity of bags. 
They desired that freight should bo paid on a 
tonnage— that is to say, the tonnage in the 
abstract of the vessel. I  think that i f  you read 
those words in i t  negatives the argument that 
b'as been addressed to us in  support of the 
appeal.

W ith  reference to the case of M ackill v. Wright 
(14 App. Oas. 106), it  seems to me that the language 
which is in that case relied upon has reference to 
that particular contract, and that particular 
contract is one which indicated on the face of it  
th a t the parties were contracting with reference 
to the capacity of that vessel in  regard to that 
particular voyage, and that particular voyage 
was a voyage which as indicated on the face of 
file charter-party was one on which a certain 
class of cargo was to be carried.

Tn my opinion that language has really no 
reference to the particular case that we have now 
to decide, or the contract upon which the argu- 
*Reut is founded.

On these grounds I  think that this appeal fails 
aud should bo dismissed.

E v e , J.— Our judgment involves the construc
tion of this particular contract, the terms of 
which are essentially different from those in the 
contract with which the House of Lords had to 
deal in the case of M ackill v. W right (14 App. 
Oas. 106). Here the guarantee is the guarantee 
of an existing fact not a representation as to the 
quantity of the particular cargo which the ship 
could accommodate.

I  think that appeal fails and should be 
dismissed. . , . ,Appeal dismissed.

Solicitors for the appellants, Slurton and 
& burton.

Solicitors for the respondents, Botlerell and 
Roche.

Feb. 5 and 6,1918.
(Before P i c k f o r d , W a r r i n g t o n , and 

S c b u t t o n , L.JJ.)
H a r r i s o n  (T. a n d  J.) v K n o w l e s  a n d  

F o s t e r , (a)
a p p e a l  f r o m  t h e  k i n g 's  b e n c h  d i v i s i o n . 

Contract —  Sale of ships —  Particulars— Specific 
existing chattel—Statement as to quality attaching 
io chattel —  Condition or warranty —  Innocent 
misdescription— “ Not accountable for errors in  
description."

Pile defendants wishing to sell two steamships to 
the plaintiffs gave to them particulars in writing 
°J the ships, which slated (inter alia) that the 
dead weight capacity of each ship was 460 tons.

._t he particulars further contained the words “  not
1") Reported bv E dw ard  J. M . Ch a p lin , Esq., B»rrlster-s.t-Law.

V o l . X I V . ,  N .  S .

accountable for errors in description.”  The 
plaintiffs, relying upon the particulars, agreed to 
buy the ships, and a memorandum of the contract, 
whiih made no direct references to the particulars, 
was signed by the parties on the i)th Dec. 1915. 
The dead-weighl capacity of each ship was 
subsequently found to be only 300 tons. The 
plaintiffs, having accepted the steamers, claimed 
damages on the ground that the statement as to 
the capacity of the the ships was a condition of the 
contract, or, in the alternative, a warranty.

Held, on the evidence, that the particulars formed 
no p ari of the contract, and the defendants were 
not liable.

Decision of Bailhache, J . (117 L . T . Rep. 3G3; 
(1917) 2 K . B. G06) affirmed on the facts.

A p p e a l  by the buyers from a decision of 
Bailhache, J., who held that the statement in the 
particulars as to the dead-weight capacity of the 
ships formed part of the contract; but that 
the statement, which was contractual, being a 
warranty and not a condition, the defendants 
were protected by the words “ not accountable 
for errors,” and were not liable.

R. A. Wright, K.C. and Claughton Seolt for 
the plaintiffs.

F. A. Greer, K .C . and Alexander Neilson, for 
the defendants, were not called upon.

P i c k f o r d , 1  J. (after stating the facts).— I  
take a different view from that reached by Bail- 
haehe, J. as to whether the particulars were 
intended to be made part of the contract. I  dh 
not think that they were. The document of the 
9th Dec. 1915 was, I  think, intended to be a 
memorandum of the terms of the contract, and, 
if  so, the particulars were not part of the con
tract. They merely contained a representation 
made innocently as to the dead-weight capacity 
of the ships, which may have induced the plain
tiffs to enter into the contract, but which afforded 
no ground for a claim for damages for breach of 
contract. As regards the decision of Bailhache, J. 
that the statement in the particulars as to dead
weight capacity was not a condition but a 
warranty, and that the discrepancy between 460 
and 360 tons did not make the ships different 
commercially from those described, I  w ill say no 
more than that i t  is a decision by a learned judge 
from whom I  should be loth to differ ; but before 
I  came to a conclusion on that point 1 should 
wish to hear the defendants’ counsel in support 
of the decision.

W a r r i n g t o n , L .J .— I  agree. The statement 
in  the particulars as to the dead-weight capacity 
of the ships wa3 a statement preliminary to the 
contract, and forma no part of it. I t  was not 
disputed that the particulars were in one sense 
the foundation of the contract, and if  the state
ment were untrue in a material particular, though 
made innocently, i t  m ight be a ground for 
rescinding the contract. B ut there is a distinc
tion between a statement of fact which gives rise 
to a right to rescission and a statement of fact 
which gives rise to a claim for damages. I  have 
nothing to add to what Pickford, L .J . has said as 
to the decision of Bailhache, J.

S c r u t t o n , L .J .—  I  agree with the result 
reached by Bailhache, J„  but I  arrive at that 
result by a different road. A  statement may 
form part of a contract which the party making

2 K
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i t  promises to be true, or i t  may be an innocent 
representation of fact which he does not promise 
to be true, but which if  untrue in  a material 
particular, and formed part of the inducement to 
enter into the contract, may give rise to a claim 
to rescind, but not to a claim for damages. I t  is 
a question of intention whether a representation 
amounts to a w arran ty: ( Heilbut, Symons, and 
Go. v. Buckleton, 107 L . T . Rep. 769; (1913) 
A. C. 30; see also Wallis, Son, and Wells v. Pratt, 
105 L . T . Rep. 146; (1911) A . O. 394). In  my 
opinion the particulars formed no part of the 
contract between the parties. I f  they had, I  
should have desired to hear the defendants’ 
counsel in  support of the decision as to the 
discrepancy between 460 and 360 tons dead
weight capacity. . ,Appeal dismissed.

Solicitors for the plaintiffs, W illiam  A. Crump 
and Son.

Solicitors for the defendants, Botterell and 
Boche.

HIGH COURT OF JUSTICE.

K IN G ’S B E N C H  D IV IS IO N .
Friday, Jan. 11, 1918.

(Before B a il h a c h e , J.)
Be A  P e t it io n  of R ig h t  of t h e  N e w  Z e a l a n d  

Sh ip p in g  Co m p a n y  L im it e d , (o)
Shipping—Registration of transfer— Fees— Transfer 

of mortgage to new trustees on death of one trustee 
—  Whether fees payable —  Merchant Shipping 
{Mercantile Marine Fund) Act 1898 (61 &  62 Viet, 
c. 44), s. 3, sched. 1 (2).

Sect. 3 of the Merchant Shipping {Mercantile Marine 
Fund) Act 1898 provides that: “ Such fees shall be 
paid in respect of the registration, transfer {including 
transmission), and mortgage of British ships -as 
the Board of Trade, with the consent of the 
Treasury, determine. . . Sched. 2  (2) of the 
same Act specifies the fees payable “  on transfer, 
transmission, registry anew, transfer of registry, 
mortgage, and transfer of mortgage.” Certain 
ships and shares of ships belonging to the N . Z. S. 
Company in respect of which first mortgages were 
created were transferred to trustees by a trust deed 
upon trust to allow the company to use the same. 
One of the trustees having died, the survivors 
indorsed the mortgages with the names of themselves 
and a new trustee as provided by sect. 3 7  and the 
first schedule of the Merchant Shipping Act 1894. 
Upon presentation of these indorsements to be re
corded pursuant to the last-named Act, the registrar 
of British ships at P . demanded 1351. 7s. 6 d. as 
due under sect. 3 of the Act of 1898. The company 
paid this sum under protest, and sought to recover 
the same by petition of right.

Held, that the indorsement of the mortgages in the 
circumstances above set forth and substitution of a 
new trustee amounted to a transfer of mortgage 
within sect. 3 of the Act of 1898 although no con
sideration passed, and that the fees were vroverlu 
exacted r  *

Sp e c ia l  case stated on a petition of right by
agreement between the parties

(a) Reported by W . V. B a l l , Esq., Barris tora t-Law .

1. These proceedings were commenced on the 29th 
Dec. 1915 by a petition of right whereby the New 
Zealand Shipping Company Limited (hereinafter called 
“  the suppliants ” ) sought repayment of the sum of 
1351. 7s. 6<Z. paid by them under protest to the Registrar 
of British Ships at Plymouth, and the parties have 
concurred in stating the questions of law arising herein 
in the following case for the opinion of the Court.

2. The suppliants are a corporation inoorporated 
under the laws of New Zealand and are owners of ships 
trading between Great Britain and New Zealand and 
other parts of the world. The said ships are registered 
under the Merchant Shipping Act 1894 as British ships 
at the Port of Plymouth.

3. For the purposes of securing an issue of 300,0001. 
debenture stock and interest thereon at 4 per cent, the 
suppliants executed an indenture dated the 5th Aug. 
1896 (hereinafter called “ the trust deed” ). The 
parties to the trust deed were the suppliants of the one 
part and Sir Edwyn Sandys Dawes, K.C.M.G., John 
Francis William Deacon and William Ewing (herein
after called “  the trustees ” ) of the other part. A true 
oopy of the said deed is attached to and forms part of 
this case,

4. In accordance with the terms of the trust deed 
the suppliants proceeded to create and to have 
registered in the names of the trustees first mortgages 
over the ships and shares of Bhips in the trust deed 
referred to. Each of the said mortgages was ip the 
statutory form and was recorded in the register book 
at the said port pursuant to sect. 31 of the Merchant 
Shipping Act 1891.

5. By clause 8 of the trust deed the mortgaged 
premises were to be held by the trnatees in trust to 
permit the suppliants to bold, enjoy, and use and 
employ the mortgaged premises and to carry on there
with the business or any of the businesses authorised 
by their memorandum of association until the security 
thereby constituted should become enforceable, and 
then to take possession of and sell the trust premises 
as therein provided. The, suppliants allege and the 
Attorney-General for the purposes of this case admits 
that the said security has not at any time become 
enforceable.

6. In accordance with the terms of the trust deed 
the suppliants have from time to time withdrawn ships 
and shares of ships from the trusts of the trust deed 
replacing them by ship3 or chares of ships of equal or 
greater value, and for the purposes of such replacement 
have created in the names of the trustees for the timo 
being of the trust deed further statutory mortgages of 
their ships or shares of ships in the like form under the 
Merchant Shipping Acts, and snch mortgages were 
recorded in the register book at Plymouth pursuant to 
the provisions of the Merohant Shipping Act 1894.

7. The fees payable under Sect. 3 of the Merchant 
Shipping (Mercantile Marine Fund) Act 1898 (61 and 
62 Viet. c. 44) in respect of each of such mortgages as 
aforesaid were paid at or abont the time of such 
mortgage being recorded in the register book.

8. The said Sir Edwyn Sandys Dawes died on the 
22nd Dec. 1903, and the suppliants by an indenture 
dated the 21st March 1904, in exercise of the powers 
conferred upon them by Art. 36 of the trust deed, 
appointed Bethel Martin Dawes a trustee thereof in the 
place of the said Sir Edwyn Sandys Dawes, deceased, 
to act as trnstee jointly with the surviving trustees. 
A true copy of the said indenture is attached to and 
forms part of this oase.

9. Shortly after the execution of such last-mentioned 
indenture there was written and plaoed upon each of 
the mortgages then subject to the trust deed, being the 
mortgages referred to in the last-mentioned indenture 
and enumerated in the schedule to that indenture, an 
indorsement in the statutory form by whioh the two 
surviving trustees transferred or purported to transfer
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to the Eaid John Francis William Deacon, William 
Ewing, and Bethel Martin Dawes the benefit of the 
therein within written security. These indorsements 
■were in the form provided by Sect. 37 of and the First 
Schedule to the Merchant Shipping Act 1894, and such 
indorsements were thereupon recorded in the register 
hook at Plymouth pursuant to Buch last-mentioned 
section, the fees payable or claimed to be payable under 
the " said Merchant Shipping Act (Mercantile Marine 
Fund) Act 1898, in respect of each such transfer of 
Mortgage being paid.

10. The said William Ewing died on the 9th Jan. 
1015, and the" suppliants by an indenture dated the 
23rd March, 1915, in exercise of the powers conferred 
BPon them by the terms of the trust deed, duly 
appointed the Honourable Sir Timothy Augustine 
Cogh'an, I.S.O., a trustee thereof in the place of William 
EwiDg, deceased, to act as trustee jointly with the 
surviving trustees. A true copy of this indenture is 
attached to and forms part of this case.

11. On the date of the death of the said William 
Ewing there were existing twenty-eight mortgages in 
the statutory form, of certain of the suppliants'ships 
or the several shares thereof as security under the pro
visions of the trust deed. The full particulars of the 
said mortgages are Eet out in par. 10 of the petition of 
pght herein. All theee mortgages then stood recorded 
fa the register book in the names of the said John 
E'ancis William Deacon, William Ewing, and Bethel 
Martin Dawes.

12. On or about the 1st Nov. 1915 the said mort
gages were respectively indorsed by the two then sur
viving trustees, according to the statutory form, with 
the names of the B a id  surviving trustees and the said 
“ i f  Timothy Augustine Cogblan (the new trustee) to 
e"eot the purposes for which the said statutory form is 
Provided. No valuable consideration pasEed between 
the parties iu regard to this transaction. The three 
®°Py mortgages with the indorsements thereon at
tached to this case marked “  A,”  “  B,” and 11 C ” 
vaapectively, are copies of tthe mortgage of the 27th 
March 1901, of the mortgage of the 3rd Oct. 1904, and 
°f the mortgage of the 18th April 1904 respectively, 
Mentioned in par. 10 of the petition of right. The 
"fortgages of the 18th July 1900 and the 23rd Maroh
903 (mentioned in the said par. 10, are in the same 

form as the said mortgage of the 27th March 1901, and 
the mortgages mentioned in the said par. 10 other 

ban those hereinbefore mentioned are in the Earns form 
ss the said mortgage of the 18th April 1904.
. t3. Upon presentation of the said indorsements to 
he Registrar of British Ships at Plymouth (being the 

Port of regibtry of the eaid ships) for the recording of 
the same pursuant to sect. 37 of the Merchant Shipping 
Act 1894, the said registrar claimed the sum of 1351. 
¿ M .  88 due under sect. 3 of the Merchant Shipping 
(Mercantile Marine Fund) Act 1898 and the first 
Schedule thereto.

14. The registrar arrived at the said sum of 1351. 
s- 6d. by charging on the gross tonnage subject to the

several mortgages the maximum scale of fees that is 
chargeable under the second part of the first schedule 
IRQ*16 -^erc^anl  Shipping (Mercantile Marine Fund) Aot 

on the gross tonnage represented by the ships or 
sbares of ships.

15. The suppliants refused to pay the said sum of 
^ 5 '}■ 7s. Gd. or any part thereof, contending that the 
^ « W s  view of the law was erroneous, and that 
■either the said sum nor any other sum was legally 
euiandable. Tbo registrar, however, refused to record
6 said indorsements unless the said sum of 1351. 7s. 6d. 
as first paid by the suppliants ; and it  was ultimately 

t^ra"Scd with tbe Treasury, through the solicitor for 
j, e Customs and Excise, that the suppliants should pay 
,̂ 6 said sum of 1351. 7s. 6<J. under protest, and bring 

le 6e? pr009e<̂ DS8 1° recover the same, in order that the 
Sality of the said demand of the registrar might he

judicially determined. The suppliants accordingly paid 
the said sum of 135Z. 7s. Gd. under protest and pre
sented the petition of rights herein, which has been 
duly indorsed by His Majesty’s fiat.

16. The fees payable under sect. 3 and the first 
schedule to the Merchant Shipping (Mercantile Marine 
Fund) Act 1898 are payable into His Majesty’s 
Exchequer.

17. Upon receipt by him of the said sum of 1351. 
7s. 6ci. the registrar proceeded to perform his statutory 
duty in respect of each such indorsement—namely, he 
recorded each of such endorsements by entering in the 
register book the names of the said John Francis 
William Deacon, William Ewing, and Sir Timothy 
Augustine Coghlan as mortgagees of the relative ships 
or shares of Bhips, and in the case of each Bnoh 
mortgage by memorandum under his hand notified on 
the instrument or purported instrument of tranfer that 
it  had been recorded by him, stating the day and hour 
of record.

18. The said John Francis William Deacon was a 
holder of some of the said debenture stock. The said 
Bethel Martin Dawes and Sir Timothy Augustine 
Coghlan did not hold any of such stock.

19. The Euppliants contend that the appointment of a 
new trustee on the death of a former trustee in the cir
cumstances hereinbefore set forth with the resulting 
consequences, namely, the indorsement of the mort
gages Eubject to the trusts of the trust deed and 
substitution of the name of the new trustee on the 
register of mortgages in the place of the deceased 
trustee (there being no transmission of any beneficial 
interest) is not a transfer, transmission, or mortgage of 
a British ship within sect. 3 of the said Aot of 1898, 
neither is it a transfer of mortgage within the first 
schedule to the Act so as to attract on registration 
thereof or otherwise the duties or fees imposed under 
the said section or schedule. The suppliants also contend 
that in any view of the case no ships or shares of ships 
were transferred by the transaction hereinbefore set 
forth, and that there is no scale of charges fixed by the 
said schedule that is applicable to the said transaction 
or the registration thereof, and that nothing is under 
the said schedule or section ohargeable iu reEpect 
thereof. Further or alternatively the suppliants con
tend that such transfer, if  any, as there may have been 
of the said mortgages was effected by the said inden
ture of the 23rd March 1915, being the appointment of 
the new trustee, and suoh indenture does not attract the 
fees or duties imposed by the said section or schedule.

20. The Attorney.General on behalf of His Majesty 
contends (1) that none of the Merchant Shipping Acts 
entitled the suppliants to have any of the said instru
ments of transfer registered without payment of a fee, 
(2) that the proceeding carried through by preparing 
and executing the instrument of transfer and getting 
it  recorded by the registrar was in each case a 
“ transfer of mortgage”  within the meaning of the 
first schedule to the Merchant Shipping (Mercantile 
Marino Fund) Aot 1898, so as to carry the statutory 
fee under the said schedule ; (3) that the said fees were 
in the nature of a payment for the protection and 
benefits arising to the suppliants out of the registration 
of the said transfers, and (4) that the facts above in 
this case stated do not disclose any legal or equitable 
right in the suppliants to recovor back the Baid sum of 
1351. 7s. 6ci. or any part thereof.

21. The question of law for the opinion of the court 
is whether in the facts and circumstances hereinbefore 
set forth the registrar was, on the true construction of 
sect. 3 of the Merchant Shipping (Mercantile Marine 
Fund) Aot 1898, and the first schedule thereto and the 
other provisions of the Merchant Shipping Acts relevant 
heretc, entitled to refuse toreoord the said indorsements 
unless the said sum of 1351. 7s. 6<i. was paid by the 
suppliants, and whether the said sum was in law payable 
by them as demanded.
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22. I t  is agreed th a t sub ject to  the  approva l o f the 
oo u rt i f  the  re g is tra r was no t e n title d  to  demand the 
said sum o f 1351. 7s. 6d. as a cond ition  o f record ing the 
said indorsements the re  sha ll be judgm ent w ith  costs 
fo r  the  said sum in  fa vo u r o f the suppliants. B u t th a t 
i f  the  said fees were payable the re  sha ll be judgm ent 
d ism issing the  p e titio n  o f r ig h t  w ith  costs against the 
suppliants.

A . M . L a t t e r .
H . M . G i v e e n .

Waiter Hyde, K .C . and A, M . Latter appeared 
for the suppliants.

H . M . Giveen (Sir Gordon Hcwart (S.-G.) with 
him for the Crown).

The arguments of counsel sufficiently appear in  
the judgment of the court.

B a il h a c h e , J.— This is a question submitted 
to me by a petition of right on an agreed state
ment of facts. The question is th is: The New  
Zealand Shipping Company have trustees for 
debenture holders, and those trustees for deben
ture holders hold, and are the registered holders 
of the mortgages on certain ships. One of the 
trustees died and a new trustee was appointed. 
The new trustee was appointed by deed, which 
contained a declaration of transmission or transfer. 
The New Zealand Company were not satisfied 
with that, and desired to have the new trustees 
registered as the mortgagees of the shipping 
shares which the old trustees held. ■ For that 
purpose they prepared transfers of mortgages 
with the names of the new trustees inserted as 
the transferees, and tendered those transfers 
for registration. Upon doing so the registrar 
demanded fees which amounted in the whole to 
a.sum of 1351. or thereabout.

The New Zealand Shipping Company denied 
their liability, but paid under protest under 
pressure from the registrar, who declined to 
register without receiving fees; and the point to 
be determined is whether the registrar was right 
or wrong in so doing.

These, I  think, are all the facts that are neces
sary to explain the statute upon which the answer 
to that question depends. The particular statute 
is the Merchant Shipping (Mercantile Marine  
Fund) Act, 1898, sect. 3 of which provides that 
“ such feeB shall be paid in respect of the regis
tration, transfer (including transmission), and 
mortgage of British ships as the Board of Trade 
with the consent of the Treasury determine, not 
exceeding those specified in the first schedule to 
this Act and all such fee shall be paid into the 
Exchequer.” The rest of the statute does not 
matter. The words which do matter are “ such 
fees shall be paid in respect of the registration, 
transfer (including transmission), and mortgage 
of British ships as the Board of Trade, with the 
consent of the Treasury, determine not exceeding 
those specified in the first schedule to this Act.” 
When I  turn to the first schedule to the A ct I  
find i t  is divided into two parts. I t  is headed 
“ Table of maximum fees to be paid on the 
registration, transfer, and mortgage of ships.” 
The first part deals with registration, and the 
second with transfer and mortgage. Under the 
heading “ transfer and mortgage” the schedule 
runs on thus: “ On transfer, transmission, registry 
anew, transfer of register, mortgage, and transfe 
of mortgage.” Now in this case there was 
undoubtedly a transfer of mortgage. True i t  was

only a transfer of the legal interest, hut still it  
was a transfer of mortgage. Now M r. Ryde, in  
his very careful argument for the New Zaaland 
Shipping Company, has referred me very closely, 
and quite rightly, to the Merchant Shipping 
(Mercantile Marine Fand) Act 1898, sect. 3. He  
says that if  you look at that section you will not 
find there any reference to the transfer of a mort
gage, but you w ill find reference to “ registration, 
transfer (including transmission), and mortgage 
of British ships.” H e contended that you must 
road in after the words “ registration,” “ transfer.” 
“ transmission,” and “ mortgage” the words 
“ of British ships.” Raad in that redundant 
way the section would provide that “ such 
fees Bhall be paid in respect of the regis
tration of British ships, transfer of British  
ships, transmission of British ships, and mort
gage of British ships as the Board of Trade, 
with the consent of the Treasury, determine. 
Then he says in any statute of this kind 
it  is no use, it  is irrelevant to argue as to what 
the legislature may have intended; what you 
have to find out is the exact words of the statute 
and to construe those words in their natural 
meaning, and if  a man falls within those words 
so construed he is liable, and if  he falls without 
them he is not liable, however analogous his 
position may be to that of a person falling within 
these words.

This Act obviously follows the Merchant 
Shipping A ct of 1894, which deals with the 
registration, transfer and transmission of ships 
and with the mortgage of ships, and in the 
section dealing w ith the mortgage of ships it  
deals with the transfer of a mortgage. That is 
connected up, and I  cannot construe this section 
without reading it  in connection with the schedulo 
to the Act. I f  the section stood alone there 
would be, I  think, notwithstanding that i t  follows 
the lines laid down by the Merchant Shipping 
A ct of 1894, a great deal to be said in favour of 
M r. Ryde’s argument, but when we come to the 
schedule we find that the schedule does deal in 
terms with transfers of mortgages and specifies 
what are the fees to be payable on the transfers 
of mortgages. Now I  must read the section and 
the schedule together. M r. Ryde agrees to this, 
but says with great force that one would not 
expect the schedule to be a charging schedule ; 
that the schedule is in terms a lim iting schedule, 
lim iting the fees which the Board of Trade may 
charge, and therefore he says one would not 
expect to find in that schedule a permission 
to charge on something which is not chargeable 
under the section which brings the schedule 
into operation. That is perfectly true, but 
I  do not think that is quite the question 
which I  have to decide. The question which I  
have to decide is what is the true meaning 
of the words “ registration, transfer (includ
ing transmission) and mortgage of British  
ships” as interpreted in the light of or read 
together with, is perhaps the better expression, 
the schedule. Now when I  read the section and 
the schedule together I  find that mortgage or 
transfer— one or the other— by the schedule is 
extended to mean transfer of mortgages. I  am 
not at all surprised that i t  is so, because, though 
for a moment I  did forget what I  said a couple of 
minutes ago, that one must look to the words of 
the Act and not outside it, and look to reason,
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there is not the slightest reason why mortgages 
on registration should be subject to a fee and 
transfers of mortgages on registration should not 
be subject to a fee. The registration of a 
transfer would involve the same amount of 
trouble and the same care as the registration of 
a mortgage. So that I  am not surprised to find 
that the schedule does expressly refer to transfers 
of mortgages and makes fees payable in  respect 
of transfers as well as mortgages.

The point is an extremely short one; M r. Ryde  
has been good enough to call my attention to 
everything which could be said in favour of his 
clients’ view and to the relevant sections of the 
Merchant Shipping Act of 1894, and I  have come 
to the conclusion that the registrar was right in  
demanding those fees, and this petition must be 
dismissed with costs. Petition dismissed.

Solicitors for the suppliants, Cattarns,Cattarns, 
and Harris.

Solicitors for the Crown, Solicitor of Customs 
and Excise.

Thursday, Feb. 14, 1918.
(Before A t k in , u .)

T hom son  a n d  Co; v. B b o c k l e b a n k  L im it e d , (a)
Charter-party— Clause guaranteeing tonnage and 

capacity of vessel— Lump-sum freight— Claim by 
charterers for reduction owing to use of dunnage 
in  loading.

By a clause in a charter-party the owners guaranteed 
to place 5600 tons dead-weight cargo capacity and
300,000 cubic feet bale-space as per builder’s plan 
at disposal of charterers, provided that i f  the 
dead-weight or bale-space placed at the charterers’ 
disposal be less than the above, then the lump-sum 
freight which was payable was to be reduced pro 
rata. Owing to the use of dunnage fo r’paclcing 
the cargo, the charterers were constrained to leave 
behind 32 tons of cargo, in respect of which they 
claimed a reduction pro rata in  the freight.

Held, that, there being no restriction as to what the 
cargo should be, save that it was to be unob
jectionable, the question as to how much dunnage 
should be used was for the charterers, and their 
claim failed.

A w a r d  stated in the form of a special case.
This is the  aw ard o f H ow ard  I lo u ld e r, the  um pire  

appointed by  the  a rb itra to rs  under the  submission to  
a rb itra t io n  contained in  the obarte r-pa rty  he re ina fter 
•aentioaed, stated in  the fo rm  o f a special case p u r
suant to  sect. 7 of the  A rb itra t io n  A c t 1889.

1. D ifferences having  arisen between the  c la im ants 
(hereinafter called the shipowners) and the respondents 
(hereinafter called the  charterers) as to  the  exten t of 
fhe lia b il i ty  o f the charterers in  respect o f a claipa fo r 
a lum p sum fre ig h t made against them by the  ship- 
°Wners under a cha rte r-pa rty  made between the  said 
Parties and dated the  22nd Dec. 1916, snch differences 
were re ferred under clause 24 of the said cha rte r-pa rty  
fo  Messrs. P . T . Pembroke and F . Newson as a rb i
tra to rs , and they d u ly  seleoted me as um pire  in  acoord- 
ance w ith  the said clause. The said a rb itra to rs  were 
unable to  agree npon th e ir  aw ard upon the  m atters 
referred to  them  as aforesaid, and gave me due notice to  
proceed as um pire  to  oonBider and aw ard upon the said 
1 natter« so referred.

(a) Reported by W. V . B a l l , Esq., Barrister-at-Law.

[K.B. Div.

2. The said cha rte r-pa rty  (a copy o f w h ich  is annexed
to  th is  case) was entered in to  b y  the  respondents as the  
charterers and the cla im ants as the  owners o f the  steam
ship B enled i, there in described, amongst other th ings, as 
o f about the  cub ic capacity fo r  cargo o f 300,000 feet bale- 
space, exc lud ing peaks and lazaretto , and o f 5600 tons 
doad-weight cargo capacity, and provided by clause 1 
th a t the  said steamer should proceed from  Singa
pore to  C a lcu tta  and the re  load in  a custom ary 
manner as ordered b y  the charterers o r th e ir  
agents a fu l l  and complete cargo o f unob
jectionable merchandise w hich the  charterers bound 
themselves to  ship, no t exceeding w ha t she could 
reasonably stow o r ca rry  over and above her tack le , 
apparels, provisions, coals, and fu rn itu re , and should 
th e re w ith  proceed to  her specified p o rt or ports  and 
de live r the same on being paid fre ig h t a t a lam p sum

» o f 78,0001. i f  to  tw o  ports, 5001. less i f  to  one p o rt on ly. 
The said clause was continued b y  w r it in g  in  the m argin 
thereo f as fo llo w s : “ Owners guarantee to  placo 5600 
tons dead-weight cargo capacity and 300,000 bale-space 
as per bu ild e r’s p lan  a t disposal o f charterers. I f  the 
dead-weight or bale-space placed a t charterers disposal 
be le^Sjthan the  above then the lum p Bum is  to  bo reduced 
pro  ra ta ."

3. Clause 2 provided am ongst o the r th in gs  th a t 
no th ing  the re in  should exempt the shipowner from  l ia 
b i l i ty  to  pay fo r damage to  cargo occasioned by bad 
stowage or insu ffic ien t dunnage or ven tila tion .

4. Clause 13 provided th a t the  vessel’s holds were to  
be su ffic ien tly  ven tila ted  as custom ary, and th a t a ll 
requ is ite  m ats and dunnage were to  be found by the 
steamer.

5. The said steamship d u ly  a rrived  in  C a lcu tta , and 
the  charterers were a t a il tim es ready to  ship 5600 tons 
dead-weight o f cargo o f unobjectionable merohandise.

6. The dead-weight cargo capacity in  fa c t placed a t 
the charterers’ disposal b y  the shipowners was, ow ing to  
various causes, less than  5600 tons. The deficiency was 
n o t in  any w ay a ttr ib u ta b le  to  the  charterers.

7. The dead-weight capacity o f the steamship was 
occupied to  the  extent o f 32 tons by  dunnage provided 
and used b y  the  shipowners in  s tow ing the cargo 
shipped ; and by reason thereof cargo to  the extent o f 
32 tons, w h ich  the  charterers were ready to  ship, 
remained nnshipped. The cargo shipped was o f the 
descrip tion contemplated by the cha rte r-pa rty .

8. The dunnage in  question was necessary to  enable 
the  shipowners to  fu l f i l  th e ir  ob liga tion  .under the 
cha rte r-pa rty  to  p roperly  stow  and ven tila te  the cargo 
in  fa c t shippod.

9. The o n ly  dispute between the pa rties and sub
m itte d  to  m y de term ina tion  was w hether the  32 tons o f 
dead-weight so taken up should be taken in to  aocount 
in  ca lcu la ting  the pro ra ta  reduction in  the  said lum p 
sum o f 78,0001.

10. The shipowners contended th a t on tho  tru e  
construc tion  o f the  said cha rte r-pa rty  and guarantee 
there in , in  par. 2 hereof set oat, inasm uch as the 
am ount o f dunnage depended on the  na ture o f the  
cargo, w h ich  w ith in  the  lim its  o f the cha rte r was in  
the d iscre tion o f the charterers, the said 32 tons o f 
dunnage represented to  the  exten t the reo f dead-weight 
cargo capacity placed a t the disposal o f the  charterers 
b y  them, and th a t, a lthough the  dead-weight placed b y  
them  a t tho  disposal o f the charterers was ip  fa c t less 
than  5600 tons, I  could no t in  law  take  in to  account the  
tonnage taken up b y  dunnage fo r  the  purpose of 
ca lcu la ting  and a llow ing  a pro  ra ta  reduction in  the  
said lum p sum o f 78,00M. in  respect thereof.

11. The charterers contended th a t the  dead-weight 
placed a t the  charterers ’ disposal should be calculated 
on the  dead-weight tonnage in  fa c t placed a t th e ir 
disposal and ava ilab le  fo r  cargo shipped by them, and 
th a t the said 32 tons taken np by  dunnage should be 
excluded from  such ca lcu la tion, apd tha t, inasmuch as

T ho m so n  a n d  Co. p. B b o c k l e b a n k  L im ït h d .



2 5 4 MARITIME LAW CASES.

T h o m so n  a n d  Co . v . B k o c k l e b a n k  L im it e d . [K .B . D iv .K .B . D iv .]

the cargo shipped b y  them  was such as was oontem- 
p la ted by  the said ch a rte r-p a rty , and inasm uch as the 
dead-weight placed a t th e ir  disposal fo r  such cargo by 
the  shipowners was in  fa c t less than  5600 tons, they 
were en title d  to  a pro  ra ta  reduction in  respect o f the 
said 32 tons o f dead-weight so taken up by the said 
32 tons o f dunnage.

The question fo r the  op in ion c f the cou rt is w hether, 
upon the term s of the  said cha rte r-pa rty  and guarantee 
the re in  contained and the  facts herein stated, in  law  i t  
is  open fo r  me to  exclude the  32 tons o f dead-weight 
taken up b y  the said 32 tons o f dunnage from  the 
ca lcu la tion  o f the dead-w eight cargo capacity placed a t 
the  disposal o f the  charterers by  the  shipowners, and 
under tho  said guarantee te  reduce the said lum p-sum  
fre ig h t pro ra ta  by reason thereof.

I f  tho cou rt should be o f op in ion in  the a ffirm ative , 
then I  find  and award th a t the cla im ants are on ly  
e n title d  to  the  lum p-sum  fre ig h t subject to  a p ro  ra ta  
reduction in  respect o f the  said 32 tons.

A n d  I  aw ard and d ire c t th a t the  c la im ants do pay to  
the respondents th e ir costs o f the reference and also the 
costs o f th is  m y aw ard. I f  the cou rt should be o f 
op in ion in  the negative, I  find  and award th a t the 
c la im ants are en title d  to  the lum p-sum  fre ig h t w ith o u t 
any reduction  in  respect o f the said 32 tons, and I  
aw ard and d ire c t th a t the  respondents do pay to  the 
c la im ants th e ir  coats o f the reference and also the costs 
o f th is  m y award.

Sir Hebert Ashe for the shipowners.— The short 
point is that the charterers contend that the 
space occupied by 32 tons of dunnage should 
have been occupied by cargo ; but i t  was for the 
charterers to say what the cargo should be, and, 
so long as i t  wa3 unobjectionable, the shipowners 
were not concerned. The matter is not different 
in  principle from a case in which the charterer 
cannot get the weight into a ship owing to the 
peculiar nature of the cargo. H e referred to

M il la r  v. Steam ship Freden, ante, p. 166 ; 117 
L . T . Eep. 4 4 6 ; (1917) 2 K . B . 6 5 7 ; affirmed 
on appeal, see ante, p. 247 ; 118 L . T . Eep. 522 ; 
(1918) 1 K . B . 611 ;

M ‘K i l l  v . W rig h t, 14 A pp. Cas. 106 ;
Carnegie  v . Conner, 6 Asp. M ar. La w  Cae. 447; 

61 L . T . Eep. 691 ; 24 Q, B . D iv . 45.

Stuart Bevan for the charterers.— The ship
owners contend, in effect, that dunnage is cargo, 
but that is not so. The guarantee (see clause 2 
of the special case, sup.) is, however, very specific.
I t  is true there must be good stowage, but by 
clause 13 of the charter-party “ all dunnage is to 
be found by the steamer.” I t  was for the owners 
to show that the cargo was of such an out-of-thè- 
way nature that more dunnage than usual was 
necessary. In  M ‘K il l  v. Wright (sup.) the guarantee 
was in different terms.

A t k in , J .— This is a case stated by an arbi
trator in a dispute arising under a charter-party 
entered into in  Deo. 1916 between the owners of 
the ship Benledi and the charterers, who char
tered it  on a voyage charter. The question 
between the parties arises on the terms of a 
guarantee of dead-weight capacity. The charter- 
party provided that the ship was to proceed to 
Calcutta and there load a fu ll and complete cargo 
of unobjectionable merchandise, not exceeding 
what she could reasonably stow and carry, and 
she was to proceed to certain English and Scottish 
ports. The only other provision I  need deal with 
is under clause 1.3, which says the vessel’s holds 
are to be sufficiently ventilated as customary, and 1

all requisite mats and dunnage are to be found 
by the steamer. I  should have said that in the 
first part of the charter-party there is a descrip
tion of the ship. She is described as about 
2509 tons net register tonnage, her cubic capacity 
for cargo 300,000 feet bale-space as per builder’s 
plan, and of 5600 tons doad-weight cargo 
capacity.

B ut that description in the charter-party really 
is not material, because there is an express 
guarantee written in ; “ Owners guarantee to 
place 5600 tons dead-weight cargo capacity and
300,000 cubic feet bale-space as per builder’s 
plan at disposal of charterers. I f  the dead-weight 
or bale-space placed at charterers’ disposal be 
less than the above, then the lump-sum freight 
is to be reduced pro rata.”  The charterers did 
in fact load a certain cargo on board the ship of 
a kind contemplated by the charter-party as 
found by the arbitra*or; but he finds that the 
dead-weight cargo capacity placed at their dis
posal was, owing to various causes, less than 
5600 tons, and the only cause we are concerned 
with here is in respect of the 32 tons of dunnage.

The arbitrator finds that the dead-weight 
capacity of the ship was occupied to the extent of 
32 tons by dunnage provided and used by 
the shipowners in stowing the cargo of the ship, 
and, by reason thereof, cargo to the extent of 32 
tons, which the charterers were ready to ship, 
remained unshipped. The cargo shipped was of 
the description contemplated by the charter- 
party. The dunnage in question was necessary 
to enable the shipowners to fu lfil their obliga
tions under the charter-party to properly stow 
and ventilate the cargo in the ship, and the only 
question that arises is whether or not the lump- 
Bum freight ought to be reduced in respect of 
that 32 tons. The charterers say that to that 
extent they had not 5600 tons dead-weight placed 
at their disposal.

That turns on the meaning of the guarantee, 
and it  appears to m 9  that the authorities point to 
this, that in the absence of express words in the 
charter-party, or in the absence of words by which 
the charter-party would be otherwise construed, a 
guarantee in these terms is a guarantee of what 
Bowlatt, J. in the case of M illa r  v. Steam
ship Freden (sup.) described as the abstract 
lifting  capacity of the ship. O f course, it  may 
be different. In  the case of M ‘K il l  v. Wright 
Brothers and Ce. (sup.) there was a charter-party 
which provided that the ship should load all such 
goods and merchandise as the charterers should 
tender alongside for shipment, not exceeding 
what she could reasonably stow and carry, and 
there was a guarantee by the owners guarantee
ing that the ship should carry 2 0 0 0  tons dead
weight. There was also a note on the charter- 
party specifying the largest parts of the machinery 
that where to be included in the cargo.

The charterers there tendered a cargo not to 
excess of 2 0 0 0  tons dead-weight, but consisting of 
railway machinery, with pieces of machinery 
much more numerous than specified in the 
marginal note. I t  was held there that although 
the cargo carried was less than the guaranteed 
dead-weight, yet because the charterers tendered 
machinery in excess of their specification they 
were not entitled to the benefit of the stipulation 
for the reduction of the freight. The value of 
that case lies, in the opinion of their Lordship8«
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as to the proper construction to be placed on the 
guarantee. Lord Halsbury in giving judgment, 
at p. 114, said : “ The guarantee is the dead-weight 
carrying capacity, and no one acquainted with 
ships or mercantile usage could suppose that 
such a guarantee would involve the obligation to 
carry any sort of cargo whatsoever up to the 
guaranteed amount. The guarantee is as to 
dead-weight. B ut I  so far agree w ith Lord  
Young that, i f  i t  could be tru ly  asserted that 
both parties were acquainted with the nature of 
the cargo that was to be carried, i t  would be 
unreasonable in construing a mercantile contract 
of thiB character not to suppose that both parties 
used the general language with reference to the 
particular subject-matter as to which they were 
?ontracting, but I  fa il to see that the learned 
Judge is justified in  holding that this was an 
ordinary cargo ‘ exactly such as was expected.’ ” 
Lord W atson uses words of the same kind. He  
6ays (at p. 11G) : “ Business men are in the habit 
of making shipping contracts in these general 
terms for the purpose of a particular adventure ; 
und whenever i t  appears that the precise nature 
of the cargo which the charterers had in their 
contemplation to ship was mutually understood, 
und was in the view of both parties at the time 
when they contracted, it  becomes a matter of 
reasonable inference that such an obligation as is 
involved in the guarantee given by the appellants 
Was meant to apply only to cargo of that descrip
tion.”

So that there may he a guarantee that the 
Vessel would carry a particular cargo, or there 
may be a guarantee merely in general terms. . I  
think that in the absence of special circumstances 
° r  special words, which do not exist in this case, 
the guarantee is lim ited to abstract lifting  
capacity. I t  is expressed in  somewhat similar 
terms in the case of Carnegie v. Conner {sup.), in  
which judgment was delivered nine months after 
ML'Kill v. Wright. M 'K il l  v. Wright does not 
appear to have been cited, but it  does not appear 
to me that the effect of M ’K il l  v. Wright would 
?e to vary the judgment given by the learned 
Judges. There was a guarantee. The owners 
guaranteed the ship to carry at least about
90,000 cubic feet, or 1500 tons dead-weight, of 
cargo, and Baron Huddleston says (at p. 47 in the 
Law Reports) : “ As I  read it, i t  was nothing more 
than a contract that the cubical contents of the 
space in the ship’s hold available for the stowage 
° f  cargo were not less than about 90,000 cubic 
feet, and that 1500 tons dead-weight were capable 
of being put on board without sinking the ship 
below the proper depth.” Mathew, J., whose 
opinion in this matter is, of course, of the very 
highest weight, says : “ I  am of the same opinion.

do not think that there is any indication in this 
charter-party of an intention to guarantee that 
fue ship shall carry the cargo specified in the 
cbart-er-party to the amount there mentioned. 
The evidence which was tendered by the defen
dant that this Bhip was of an actual carrying 
capacity of 90,000 cubic feet, or 1500 tons, and 
which was objected to. appears to me to have been 
perfectly relevant to the issue and ought to have 
been received.” Therefore I  construe this gua
rantee as meaning that the ship would carry 
5600 tons, i f  they were put upon her, without 
sinking her below the proper depth. The ship
owner in a case of this kind has no knowledge as

[P r iz e  Ct .

to the nature of the cargo that is going to be put 
on board, and it  is quite plain from the facts as 
found that the cargo which could have been put 
on board her if  i t  had not required dunnage and 
matting might have been of a weight of 5600 
tons. The charterer has got the right to tender 
what cargo he pleases, and his cargo may require 
to be protected by dunnage or matting, and if  he 
carries a very mixed cargo, which is a perfectly 
reasonable cargo to carry, he may require a very 
large number of separation boards or matting. 
A ll that is for his account. H e  has the space and 
the capacity put at his disposal for the purpose 
of carrying cargo. H e may fill i t  up with cargo 
of the fu ll weight, but if  he chooses to carry cargo 
that requires a certain amount of protection, 
then he cannot use the space put at his disposal 
so as to carry the fu ll amount of cargo that he 
would have carried if  he had not required dunnage 
and matting.

I  agree with what Rowlatt, J. said in a similar 
case (M illa r  v. Steamship Freden, sup.). I t  could 
not have been contended that the guarantee 
was a guarantee to carry 2000 tons of reasonable 
cargo or anything of that sort. I t  appears to me 
that i f  the owner places a t the disposal of the 
charterer a ship having a capacity to carry 
5600 tons of cargo, he has satisfied his contract. 
In  this case he has done it. The m atter is made 
quite plain by reference to the cubical capacity, 
which is to be gauged by reference to the builder’s 
plan, and it  is obvious that what is meant in these 
circumstances is that there is 300,000 cubic 
feet. This can be seen by looking at the plan 
which is available for carrying cargo. That 
space, even if  is filled up wUh dunnage, w ill be 
there. The dunnage is useu for the charterer’s 
account, and he cannot complain th a t there has 
been a breach by the owners of their guarantee. 
I  must answer the question put to me in the 
negative. The award will stand as awarded by 
the arbitrator, and the charterers must pay the 
costs of the hearing here. ¿ ward affirmed.

Solicitors for the charterers, Holman, Fenwick, 
and Willan.

Solicitors for the owners, Bawle, Johnstone, 
and Co., for H ill, Dickinson, and Co., Liverpool.

P R O B A T E , D IY O R O E , A N D  A D M IR A L T Y  
D IV IS IO N .

P R I Z E  C O U R T .
Dec. 19 and 21, 1917.

(Before Sir S. T. E va ns , President.)
T h e  B a w e a n . (a)

Prize Court—Enemy goods— Goods shipped in enemy 
vessel prior to outbreak of war— Vessel taking 
ref uge in neutral port— Sale of goods to neutral 
merchants whilst in neutral port— Transitus—  
Transhipment into neutral vessel— Goods brought 
in  neutral vessel to British port— Warehousing in 
British port— Seizure whilst in port as prize—  
Protection of neutral flag—How far applicable 
when, goods are transferred in transitu— Declara
tion of Paris, art. 2.

A cargo, consisting of chests of tea, was bought by 
and consigned to a German firm from a neutral

(a' Ueported by  J. A. Sl a t k k , Esq., Barrister-at-Law.
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port. The tea was shipped on a German steamship 
bound for a German port. The whole transaction 
was carried out and the vessel sailed from the 
neutral port some days prior to the outbreak of the 
war. Upon hearing of the commencement of hostilities 
the vessel proceeded to another neutral port, where 
she arrived on the 7th Aug. 1914, and remained there. 
The tea was unshipped, and in M ay  1916 it was 
sold to a firm of neutral merchants and paid for by 
them. I t  was then shipped on a neutral vessel and 
consigned to a firm of brokers in  England for the 
purposes of sale in this country. On the arrival of 
the neutral vessel at the port of London, the tea was 
unshipped and warehoused in the port, but it was 
subsequently seized and claimed, by the Crown as 
enemy properly. This claim was resisted by the 
neutral merchants who had purchased the tea on 
the ground that the same was neutral properly and 
had not an enemy destination.

Held, that, according to prize law, goods which belong 
to an enemy when they are once shipped retain 
their enemy character until they reach their 
destination, arid no transfer w ill be effective so 
as to defeat the right of belligerents to capture unless 
the transferee has taken possession of the goods, and 
that therefore, the destination of the tia being a 
German port, it could not be transhipped from a 
German vessel to another vessel with a changed 
destination so as to take away its enemy character. 

Held, also, that art. 2 of the Declaration of Paris had 
no application under the circumstances of the 
case.

T h is  was an action on behalf of the Crown for 
the condemnation of a cargo of tea on the ground 
that i t  was enemy property.

The cargo consisted of 922 chests of tea, which 
were shipped in July 1914 at a China port on the 
German steamship Kleist. The tea was bought by 
and consigned to the firm of Messrs. Michaelsen 
and Sons, of Bremen. The Kleist waB bound for 
Hamburg, hut, having heard of the outbreak of 
war on the 4th Aug. 1914, she took refuge three 
days later— namely, on the .7th Aug. 1914—at the 
port of Padang, in Sumatra. The tea was stored 
at Padang, and on the 27th M ay 1916 i t  was sold 
by Messrs. Michaelsen and Sons to a Dutch firm, 
Messrs. Goldschmidt and Zonen, of Amsterdam 
On the 6th Sept. 1916, fresh bills of lading were 
made out and the tea was reshipped on the Dutch  
steamship Bawean for London. The transaction 
was carried out at Padang by Messrs. B . L . Tels 
and Co., the agents for Messrs. Goldschmidt and 
Zonen, and the tea was consigned to Messrs. 
Goldschmidt and Zonen at London, where i t  was 
arranged that a firm of brokers, Messrs. Batten  
and Co., should sell i t  for them. Although the 
purchase price of tho tea was paid to Messrs. 
Michaelsen and Sons by a cheque drawn in their 
favour by Messrs. Goldschmidt and Zonen, it  was 
clear from the various documents produced that 
the purchase was really made on a jo in t account 
of Messrs. Goldschmidt and Zonen and Messrs.
E. L . Tels and Go. The Bawean duly arrived at 
London on the 12th Dec. 1916, and the tea was 
discharged and warehoused in the port of London, 
where i t  was seized as prize on the 24th Jan. 1917. 
Tl^o claim of the Crown was resisted by Messrs. 
Goldschmidt and Zonen on the ground that they 
had purchased the tea during transit, and 
that therefore i t  was not [enemy but neutral 
property.

[P r iz e  Ot ,

Dunlop for the Procurator-General.— W hen all 
-the facts and the documents in connection with  
this ease were examined it  was clear that the 
case was not a genuine one.' But, even assuming 
that the sale of the tea was genuine, i t  was still 
liable to condemnation on the ground that it  
was enemy property prior to transhipment. I t  
was well established that in a state of war pro
perty continued as at the date of shipment until 
actual delivery, and no transhipment such as had 
taken place in the present instance could affect 
that rule. Such a transfer as the present was a 
fraud on belligerent rights. The tea was the 
property of German merchants when it  was 
shipped, and, in spite of the transactions at 
Padang, it  still continued to he enemy property, 
which it  also was when seized in London. He  
cited

The Vrow M argaretha , Rosooe’s E ng lish  P rize Cases, 
vo l. 1, 149 ; 1 Ch. Rob. 336;

The Jan Frederick, Roscoe, vo l. 1, 434 ; 5 Ch. Rob. 
127;

The Jeanne, 13 Asp. M a r. La w  Cas. 567 ; 115 L . T . 
Rep. 838 ; (1917) P. 8 ;

The U n ite d  States, 13 Asp. M a r. L a w  Cas. 568 ; 
116-L. T . Rep. 19 ; (1917) P. 30.

Stuart Bevan for the claimants.— There was 
no evidence upon which the Crown could base 
its allegations of bad faith  on the part of the 
claimants. The transaction was a perfectly bona 
fide one, and the claimants had obtained posses
sion of the tea through their agents, Messrs. E . L . 
Tels and Co., at Padang. There was an executed 
contract of sale and delivery, and that distin
guished the present case from those cited by 
counsel for the Grown. But, even if  i t  was held 
that the transfer was of such a. nature as not to 
change the character of tho goods from enemy 
property to neutral property, the claimants were 
entitled to claim the protection of art. 2 of the 
Declaration of Paris, which provided: “ The 
neutral flag covers enemy’s goods, with the excep
tion of contraband.”

Dunlop in reply.
The P r e s id e n t .— In  this case 922 cases of tea, 

weighing about 32 tons gross and about 24 metric 
tons net, were shipped on beard a German vessel, 
the Kleist, belonging to the Borddeutscher 
Lloyd. The goods were destined for Hamburg, 
and it  has been assumed that they were shipped 
on board this German vessel before the outbreak 
of war. B u t after the outbreak of war— namely» 
on or about the 7th Aug. 1914—the German 
vessel took refuge in the port of Padang, in 
Sumatra. She took refuge in order to escapo 
capture herself, and no doubt also to protect the 
German goods which were on board from capture.

The vessel with the goods on board remained at 
Padang from the 7th Aug. 1914 until M ay 1916,* 
period of about a year and nine months. Towards 
the end of this time an arrangement was come to 
between Messrs. W . B. Michaelsen and Sons, a 
German firm of Bremen, to whom the tea was 
consigned, and Messrs. J. Goldschmidt and 
Zonen, a Dutch firm of Amsterdam, for the 
purchase of the tea. That arrangement was 
carried out by a contract of sale entered into on 
behalf of Messrs. Michaelsen and Sons, the 
owners of the tea, by a man named Wyngaard, of 
Amsterdam, and is evidenced by a letter dated 
the 22nd M ay 1916. The firm of Messrs. E . L . 
Tels and Go., of Amsterdam, who also had a

T h e  B a w e a n .



MARITIME LAW CASES. 2 5 7

P r iz e  Ct .J T h e  B a w e a n . [P r iz e  Ct .

branch as agents at Padang, appear to have 
a°ted in the m atter for the purchasers, Messrs. 
Goldschmidt and Zonen, and from the docu
ments which have been put in it  would seem that 
Et that time and for some time afterwards Messrs. 
Tels and Co. and Messrs. Goldschmidt and Zonen 
Were involved in  this transaction on a joint 
account, a transaction which it  was anticipated 
by both firms as being likely to be exceedingly 
Profitable, aB the tea was bought at a low price 
and it  was thought likely that it  would be sold in  
London at a much higher price. Pursuant to 
bhat arrangement for a joint adventure, Messrs. 
Goldschmidt and Zonen sent to Messrs. Tels and 
Go. an account on the 3rd IN ov. 1916, giving 
pertain figures with a balance amounting to a 
total of over 10,000 florins, for which they sent a 
cheque, I t  is said that on that date— namely, the 
3rd Nov. 1916—Messrs. Tels and Co. backed out 
° t  the jo int transaction, and were allowed to 
remain outside i t  by Messrs. Goldschmidt and 
Zonen. No information has been given to the 
eourt as to what became of the cheque to which I  
have just referred, and I  am completely in the 
rmrk as to it. I  do not know, therefore, how 
matters stand between Messrs. Tels and Co. and 
hlessrs. Goldschmidt and Zonen, and the absence 
° f  information certainly leads to suspicion. A t  
any rate, i t  was intended that the tea should be 
Sot hold of at Padang, that it  should be shipped 
on board the Dutch vessel, the Bawean, and sent 
lor sale to London, and that the bills of lading 
should be made out to the order of Messrs. Gold
schmidt and Zonen. The actual sale of the tea 
Was to be carried out in London by a firm of 
brokers called Messrs. Batten and Co. As all 
these matters have been set out, i t  has been 
Suggested that there is plenty of evidence of bona 
Meg  on the part of the claimants; but when I  
oonsider the other matters connected with the 
case I  am not so certain upon that point. Of 
mmrse, the Bawean could not carry the tea to 
■Hamburg without the risk of its being captured, 
apart from anything else, and no doubt i t  was 
seen by Messrs. Michaelsen and Sons and Messrs. 
Goldschmidt and Zonen that if  they were to 
make any profit out of the sale of the tea the 
° ° ly  way to manage it  was to arrange that the 
c&rgo should be sent to and sold in some neutral
Co{mtry or London.

Then there are two questions which arise for 
my consideration— one of fact and the other of 
aw. That of fact is the real object of the plan 

Adopted by the parties to the transaction, I  have 
bo doubt that it  was the intention— a very natural 
htention—on the part of Messrs, Michaelsen and 

^°ns to save something from the burning. They 
bad a valuable cargo of tea, which would become 
Useless i f  it  was kept any longer, and which they 
’■bemselves could not tranship without a certain 
Amount of risk. The tea could not be sent to
G erm any.
,. R  was then that they got [into communica- 
'°n. with Messrs. Goldschmidt and Zonen, who 
me acquainted with the whole facts of the 

mtuation, and who were not likely to be unwilling 
b. derive some benefit for themselves from dealing 
jth  a cargo which was, if  left in its then con- 
fiicm, practically abandoned. I t  was then that 
be arrangement was made by which the tea was 
°ld  and transhipped into the Bawean for trans

port to London.
V o l . X IV . ,  N . S.

The object on the part of both Messrs. 
Michaelsen and Sons and Messrs. Goldschmidt 
and Zonen, in  my view, was to defraud the 
belligerents of their rights of capture, and with  
that object, and by the arrangement made 
through Messrs. Tels and Co., the goods were 
transhipped from the German vessel to the Dutch  
vessel. There was a communication w ith the 
Consuls, and the result of the communication 
was this : Messrs. Tels and Co. asked the British  
Vice-Consul at Padang, and afterwards the 
Consul at Batavia, who was in a superior posi
tion, if  there was any objection to shipment, and, 
reading the documents in plain English, Messrs. 
Tels and Co. must have represented to the people 
concerned that there was no objection on the part 
of the Consul. In  one sense this was literally  
true; but not, I  think, in the sente which was 
accepted by the parties. The answer of the 
Consul, M r. Beckett, to the Vice-Consul at 
Padang did not authorise the Vice-Consul at 
Padang to express the< opinion as coming from  
M r. Beckett that he bad no objection to the 
shipment. The statement in fact is, “ I  am not 
going to take any steps to object,” but the 
instructions given by M r. Beckett were, “ You  
must express no official opinion.” Saying that 
he “ had no objection ” would be expressing an 
opinion.

In  this way the goods were got on the Dutch  
steamer from the German steamer. And having 
thus dealt with the question of fact it  is now 
necessary to consider the question of law. I t  is 
quite clear law, according to the Prize Courts 
in this country, and in America too, and, I  
think, also in Germany, that goods which belong 
to an enemy when they are once shipped, and 
therefore become subject to the risks of capture 
by belligerents, w ill retain their enemy character 
until they reach their destination, and no transfer 
to a neutral w ill be effective so as to defeat the 
right of belligerents to capture unless the 
transferee has actually taken possession of the 
goods. - I  think that the destination of these 
goods, in  the sense of that principle of law, was 
the destination of Hamburg, and, in my 
view, the goods could not be transhipped 
from a German vessel on to another vessel with 
the destination changed so as to aÇecb the right 
of belligerents. I f  that is not so, the effect would 
be that at the beginning of war all cargoes upon 
German ships which might then be afloat might, 
if  they could, be transferred legally to any neutral, 
and therefore all those cargoes would escape 
capture. That, I  think, is not prize law. The 
doctrine has been laid down quite clearly in 
several cases. I  am not going through them in  
detail, but I  think i t  is, perhaps, well that I  
should refer to two cases. In  the case of The Jan 
Frederick (ubi sup.) the question .was fu lly  gone 
into by Sir W illiam  Scott. The effect of that is 
this : to allow such transference white.goods were 
in  transitu after the outbreak of war— and the 
same rule applies where the outbreak of war is 
imminent— would be to encourage frauds on the 
rights of capture by belligerents, and you cannot 
always prove the objects of men’s minds. That 
is, in order to close the investigation, of any 
difficult matters of that kind, the law has 
pronounced that such transfers as this cannot be 
validly made during the war, because it  would bo 
so easy thereby to defeat the rights of belligerents.

2 L
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The other case is that of The Carl Walter (4 Ch. 
Rob. 207), and I  cite i t  because it  illustrates the 
same principle.

W ith  reference to these goods, both on the facts 
and on the pure question of law, I  think this 
transfer.to Messrs. Goldschmidt and Zonen was 
invalid. The goods still partook of an enemy 
character at the time that they were upon the 
sea, after they were transferred from the German 
vessel.

One other circumstance must be referred to. 
M r. Stuart Bevan said he claimed some protection 
because the goods were under the Dutch flag. In  
my view, that does not arise. I f  the Declaration 
of Paris, upon which he relied, ever was a protec
tion for this vessel, which I  do not think i t  ever 
was, it  had ceased to have any effect at the time 
when the goods were in port and had been 
discharged from the D utch  vessel. I  condemn 
these goods, therefore, or their proceeds, as good 
and lawful prize.

Solicitor for the Procurator-General, Treasury 
Solicitor.

Solicitors for the claimants, Waltons and Co.

Souse of 3Lor0s.

Dec. 10, 11, 13, 1017, and Jan. 31, 1918.*
(Before the L ord  C h a n c e l l o r  (Lord Finlay), 

Viscount H a l d a n e , Lords D u n e d in , A t k in 
son, and Sh a w .)

L e y l a n d  Sh ip p in g  C o m p a n y  L im it e d  v . 
N o r w ic h  U n io n  F ir e  I n s u r a n c e  So c ie t y  
L im it e d , (a)

O N  A P P E A L  F R O M  T H E  C O U R T OP A P P E A L  IN  
E N G L A N D .

Insurance (Marine)— Perils of the sea— Exception 
of “ consequences of hostilities ”— Vessel torpedoed 
■—Ship brought into harbour— Transfer to outer 
berth —  Grounding —  Loss— Proximate cause—  
Liability of insurer.

The plaintiffs insured their vessel with the defendants 
against ordinary marine perils. The policy con
tained the following clause : “ Warranted free from 
capture, seizure, and detention and the conse
quences thereof or any attempt thereat, piracy 
excepted, and also from all consequences of hos
tilities or warlike operations, whether before or 
after (declaration of war.

Tlic vessel was torpedoed near Havre, but her pumps 
kept her afloat until she got into Havre harbour. 
Bad weather during the night caused her to bump, 
and the harbour authorities, fearing she would sink 
in the inner berth which she then occupied, directed 
her removal to an outer berth. When the tide fell 
the vessel grounded, and the additional strain caused 
her to make more water. Subsequent tides caused 
further damage, and she ultimately became a total 
ivreck.

In  an action by the. shipowners claiming to recover as 
for a loss by perils of the sea :

Held, that the torpedoing of the vessel was the proxi
mate cause of loss, and therefore the plaintiffs 
could not recover under the policy.

{a) Reported hy W . E. U k i i i , K f iq „  Rwriutor at I  iwv.

Decision of the Court of Appeal (reported ante, p. 4 ;
116 L. T . Rep. 327; (1917) 1 K . B. 873) affirmed.

Appeal by the plaintiffs from a decision of the' 
Court of Appeal, reported ante, p. 4; 116 L . T. 
Rap. 327; (1917) 1 K . B. 873, which affirmed the 
judgment of Rowlatt, J,, reported 13 Asp. Mar. 
Law Cas. 426; 115 L . T . Rep. 219.

Leslie Scolt, K .C . and Raeburn for the appel
lants.

R. A. Wright, K .C . and Simey for the respon
dents.

The facts and arguments are sufficiently stated 
in the considered judgments delivered by their 
Lordships.

The Lord Chancellor (Lord Finlay).—This 
i3 an appeal from a judgment of the Court of 
Appeal affirming the judgmeht of Rowlatt, J. in 
favour of the respondents, the defendants in the 
action.

The action was brought by the appellants on a 
policy of marine insurance upon the steamship 
Ik a ria . This policy was in  the ordinary form  
covering, inter alia, perils of the seas, but con
tained the following clause : “ Warranted free of 
capture seizure and detention and the conse
quences thereof, or of any attempt thereat, piracy 
excepted, and also from all consequences of hos
tilities or warlike operations, whether before or 
after declaration of war.”

The appellants (plaintiffs) alleged that the 
vessel was lost by perils of the seas, while the 
respondents (defendants) contended that the loss 
wa3 in  consequence of hostilities or warlike opera
tions, and was therefore excluded by the clause 
above quoted.

The Ik a ria  was on a voyage from South America 
to Havre and London. When stopped, on the 
30th Jan. 1915 (Saturday) about twenty-five m il08 
north-west of Havre for the purpose of taking up 
a pilot, she was struck abreast of No., 1 hatch by 
a torpedo fired by a German submarine. Two 
large holes were made in the vessel and No. 1 hold 
filled with water. The crew went on board a tugi 
fearing that the Ik a r ia  m ight sink at once, but as 
she kept afloat they returned to her and brought 
her into the outer harbour of Havre. She was 
moored alongside the Quai d’Escale, where she 
was always afloat, and would have been saved 
i f  she had been allowed to remain there. A  gal0 
sprung up on the 31st (Sunday), causing the vessel 
to range and bump against the quay. The port 
authorities were apprehensive that she might 
sink, blocking the quay, which was urgently 
required for purposes connected with the 
war, and ordered that she should leave the 
quay and either be beached outside the har
bour altogether or anchored in the outer har
bour near the breakwater spoken of in the 
evidence aa the Batardeau. The latter position 
was chosen, and the vessel was anchored with her 
head towards the Batardeau. There was a good 
deal of wind and sea. As the vessel was very 
much by the head in consequence of the damag0 
done by the torpedo, at each low tide the vessel 
took the ground forward, while the rest of bet 
structure was water-borne. She was thereby sub
jected to considerable strain, and the bulkhead 
between No. 1 and No. 2 holds having been 
weakened by the explosion of the tornado, the 
forward end crumpled up and she became a total
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joss on Tuesday, the 2nd Feb. Tlio appellants 
(plaintiffs) contended that her Jobs was due to the 
Perils of the seas at her anchorage in  the outer 
harbour. The respondants (defendants) contended 
that i t  was caused by hostilities. Both courts 
below have held that i t  was so caused by the tor- 
ledo, and that, as the warranty applied, the 
respondents were not liable.

In  my opinion, Rowlatt, J. and the Court of 
■appeal were right in holding that the loss of this 
Vessel was a consequence of hostilities, and there- 
r°ro not covered by the policy sued on.

The only chance of saving the vessel after she 
had been struck by the torpedo was to take her into 
Port, and Havre was obviously the proper port to 
take her to. The decision of the harbour authori- 
’6 b that the vessel could not be permitted to 

r.°m,ain at the Quai d’Escale was final. That 
decision was given for very intelligible and 
weighty reasons, and there is no ground for think- 
lng that the port authorities committed any 
®rror of judgment in  ordering the removal, but 
bhose in charge of the ship had to obey the order, 
bjght or wrong. The Quai d’Escale consequently 
Was no longar available for the vessel. The case 
hiust be dealt with just as if  the episode of the 
vessel’s being taken to that quay had not 
Recurred, and she had been taken in the first 
•detance straight to the anchorage near the 
«atardeau. W hat was the cause of her becoming 
a total wreck there ? In  my opinion, in sub- 

rf?06’ * 1  wa® the injury by the torpedo,
. The injuries received from the torpedo made it  
bwpossible for the vessel to keep the sea. She 
Was taken into port. A t  the anchorage to which 
l 'e was ordered she took the ground forward at 
ow tides as her draught forward was 32 feet 

(owing to the in jury caused by the torpedo) as 
Against 16ft. aft, and she was greatly strained by 
, bo seas in this position. No. 1 bulkhead, which 

«4 been seriously weakened by the explosion of 
v“ 6  torpedo, gave way, the vessel breaking her 

ack, crumpling up forward and becoming a total 
, /e c k . She was not lost by any new peril, but 

y the natural consequences of the explosion of 
iho torpedo.

On the 3rd Feb. 1915 the captain, writing to 
2 * a ?.wners from Havre, says that on the 

^ I I 1 0  K ° 8- 1  and 2  bulkheads gave out 
>th a crash, and goes on to say: “ I  am practi- 
aijy certain that the vessel’s back is broken in 
w°  places between the bridge and the stem-

? the ship is quite broken from the bridge
oi.ward to the forecastle hold, which is plainly 

J ^ l e  from the shore.” In  a letter of the 
to**. .**• he says: “ . . . the Bhip from forward
re ;A,nidshiPa baa absolutely foundered. Appa
ll .  , y  lb® torpedo has wrecked the ribs and 

eelsons in the forward end, and then her weight 
l InK waterbore aft and on the ground forward 
tt 8  broken her back and opened her out forward, 
lo t i  ° 2 ?dbIbon is hopeless.” In  his letter of the 
g Feb, the following sentence occurs: “’ I t  
th8 1 f 8  0v'den  ̂from the very sudden way in which 
ji 8  forward end of the vessel crumpled up that 
£ r 8tructure was so weakened by the terrific 
left-56  *k 0  explosion that there was no strength 
l 1 to resist the additional strain imposed on 

r> firstly, by the great weight of water against

the bulkheads and afterwards by the bursting 
strain of the cargo as i t  Bwelled in the holds.”

I t  was argued for the appellants that the 
torpedoing could not be regarded as the proxi
mate cause of the loss of the vessel, as there was 
a novus casus interveniens—namely, the grounding 
in  the outer harbour and the breaking of the back 
of the vessel by the consequent straining. Itow- 
latt, J. deals with this contention in the conclud
ing passage of his judgment: “ Was the ground
ing a new thing supervening which caused the 
damages ? I  cannot think so at all. Those were 
circumstances which, if  you like, thwarted the 
attempt to save the ship. I  grant you that, but 
they did not constitute a new departure as a 
casualty. I  really cannot say more upon the law 
than that. Here you have a torpedoed ship which 
makes for harbour. She finds a berth where she 
might be saved if  she could stay there. She 
cannot stay there. She has to move on again. 
She goes to a berth where she cannot be saved, 
and in fact where, in the effort to keep her there, 
she receives some slight further damage; but all 
through she is under the operation of the original 
torpedoing, and all the struggles that she made, 
whether she received further injury in the course 
of them, as she did to some extent undoubtedly, 
when she bumped on the quay and took the 
ground at the Batardeau, and all the efforts 
she made before she became a total loss, were 
merely efforts to escapo from that casualty in  
the grip of which she was throughout.” Swinfen 
Eady, L .J . says : “ As the policy against sea perils 
in the present case contained a warranty against 
all consequences of hostilities or warlike opera
tions, the question arises : Was the loss, assuming 
i t  to be by a peril of the sea, the proximate con
sequence and effect of hostilities? The facts 
show that the vessel was severely damaged by a 
torpedo, and that although every effort was made 
to save her, she sank, and was lost early on the 
th ird day afterwards. I f  to prevent her sinking 
she had been run ashore immediately after the 
accident and had become a total loss, the loss 
would certainly have been the direct consequence 
of hostilities. Does it  make any difference that 
between two and three days were spent in  abor
tive and unavailing efforts to save her ? She was 
in  imminent risk of sinking from the moment of 
being in ju red ; she was removed from the Quai 
d’Escale because of the evident risk of her sinking 
there ; she was unable to remain at the Quai, and 
never was able to reach and remain in any place 
of safoty; the fact that she was so much down by 
the head prevented her removal to the inner 
harbour; she had the choice of going outside the 
breakwater with a view to being beached, or of 
remaining within the outer harbour; the latter 
was chosen, but, having regard to her draught, 
she was bound to ground at every tide at the 
place where she was moored, unless she could be 
considerably lightened and her draught lessened, 
which proved to be impracticable. The risk of 
her grounding there was deliberately incurred as 
part of the salvage operations. The train  of 
causation from the act of hostility to the loss 
was unbroken. She was never out of immediate 
danger from the time she was first injured to her 
final loss, and the efforts to save her were acts 
done by way of salvage. Thera was not any new 
intervening cause of loss after the in jury by 
torpedo, no new casualty causing the damage.”
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Scrutton, L .J . was disposed to differ, although in  
consequence of his view of the effect of the 
decision in Beischer v. Berwick (7 Asp. Mar. 
Law Cae. 493 ; 71 L . T . Rep. 238 ; (1894) 2 Q. B. 
548) he in the end concurred with the other 
members of the Court of Appeal. A fter 
referring to the finding of Rowlatt, J. that the 
vessel was sunk from her bulkheads giving way, 
having been weakened by the explosion, and 
from the strain of the grounding, or, in other 
words, from grounding in her damaged condition, 
Scrutton, L .J . goes on to say: “ I  agree with  
these findings, but I  think it  also follows, what
ever the legal effect may be that the sinking did 
not necessarily follow from the explosion; that is 
to say, that, with fine weather and a stay in the 
first berth, the ship would have been saved; with 
the weather she in fact met, and in the berth to 
which in consequence of that weather she was 
ordered, she was lost.”

I  agree with Rowlatt, J. and the majority of 
the members of the Court of Appeal in their 
view of the facts and of the legal effect of these 
facts, and I  cannot share the doubts expressed by 
Scrutton, L .J . The vessel could not remain at 
the Quai d’Escale, and her short stay there was 
mereiy an interlude which may be disregarded. 
In  taking the vessel to the anchorage near the 
8 atardeau, the best practicable course was 
adopted to save her. The effort was uusuccesaful. 
She sustained further damage there owing to the 
fact that in consequence of the injury by the 
torpedo she took the ground toward at low tides. 
She was consequently strained severely by the 
motion of the seas and this, coupled with the 
weakened condition of the bulkhead caused by 
the explosion, led to her ultimate break-up. 
Such circumstances do not prevent the in jury by 
the torpedo from being the proximate cause of 
the loss ; indeed they appear to me to establish 
that the loss was a direct consequence of 
hostilities.

A  great many cases were cited to your Lord- 
ships. I  do not propose to deal with them in 
detail. The principles of law are well settled, 
and the question here is really one of fact. A  
great deal was said in  the Court of Appeal about 
the case of lieisclier v. Berwick (sup.). I  cannot 
see that that case introduced any novelty into 
the law of marine insurance. The policy was 
against damage received in collision with any 
object. The ship ran against a snag, which made 
a hole in her. The vessel was anchored and the 
hole plugged, and a tug was sent to bring her to 
dock for repairs. Owing to the motion through 
the water when being towed, the plug came out 
and the ship sank. I t  was held that the loss of 
the ship was covered by the policy. I t  is obvious 
that in that case there was not the intervention 
of any new cause. The hole occasioned by the 
collision was the cause of the loss. The fact that 
ineffectual attempts had been made to stop the 
hole, and that the plug came out, did not 
introduce any new element of causation. W e  
have »had a good deal of discussion as to the 
decision in Hamilton, Fraser, and Co. v. Pandorf 
and Co. (t> Asp. Mar. Law Cas. 212; 57 L . T. 
Rep. 726; 12 App. Oas. 518), a case in 
which the damage was caused by rats gnawing 
a hole in a pipe, through which sea water 
entered a id  damaged the cargo of rice. There 
was an exception in the charter-party and

[H .L .

b ill of lading for dangers and accidents of the 
seas, and it  was decided that the shipowners 
were not liable. For the clear understanding of 
that case i t  is desirable to call attention to a fact 
which was pointed out by Lord Dunedin in  the 
course of the argument of the present case, and 
which appears in the stated case for the 
appellants (Hamilton, Fraser, and Co.) and the 
evidence there referred to. The hole was in a 
supply pipe communicating with the sea below 
the water-line, through which sea water was 
pumped up into a bath, and the hole made by 
the rats during the voyage was at a point in tho 
pipe above the water-line when the vessel was 
fu lly loaded, but permitted the water to flow into 
the vessel when she rolled in the course of her 
voyage.

I  do not think that any observations aro 
necessary upon the other cases to which our 
attention was called.

In  my opinion, the appeal fails, and should be 
dismissed with costs.

Yiscount H a l d a n e .—Many authorities were 
cited at the Bar in the course of the arguments 
in this appeal. B u t I  do not think that the law 
applicable is obscure. The real question turns 
out to be one of fact. The insurance included 
among the perils which it  covered those of the 
seas, but from these were expressly excluded 
all consequences of hostilities or warlike opera
tions.

The ship insured, the Ik a ria , was bound to 
Havre, and when about twenty-five miles from that 
port on Saturday, the 30th Jan. 1915, was struck 
by a torpedo from a German submarine. Th® 
impact was on the port side and the explosion 
tore a large hole there 3.15 metres wide a n d  
2'6 metres high 4ft. below the water-line. A  
column of water which was thrown up burst out 
the bulwarks on the port side, No. 1  hold was 
filled with sea water, the fore peak was similarly 
about half filled, and some water penetrated into 
No. 2 hold. The vessel at once began to settle by 
the head, and the crew took to the boats. B u t the 
steamer did not sink, although much down by the 
head, and they returned, and, with the aid of a 
tug and a mine-sweeper and her own 3 team, she 
reached Havre. She was then 17ft. down by the 
head, her draught being 32ft. forward and 
aft., while before she was torpedoed her draught 
had been 23ft. 6 in. forward and 23ft. 9in. aft. The 
result of the increased draught forward was that 
she could not enter the inner harbour at Havre or 
the dry dock, and she was berthed in the outer 
harbour at the Quai d’Escale. This was a berth 
used for m ilitary, and particularly for British  
Red Cross purposes, and the only reason l ® 1 

allowing the steamer to go there was to save her 
if  possible. H ad she remained out at sea 
would have sunk. The next morning, on the 
31st Jan. 1915, an effort was made to PU®P 
the vessel and to lighten her cargo. B® 
the wind rose and a swell ensued, and tu 
Ik a ria  began to bump and the disloca-tio 
to increase. The port authorities therefore» 
fearing that she would sink and block the Q®ab 
ordered her to be removed, and either to be take 
right outside tbe harbour and beached, or to 
moored alongside a breakwater called the “ Batai- 
deau.” The latter alternative being chosen jn  
was moored alongside the breakwater. B u t tn 
bottom there was uneven and the water was on 1
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¿Oft. deep, while the head of the steamer was 
drawing 32ft., and could not be prevented from  
taking ground. This the ship did and finally 
sank by the head as the tide rose on Tuesday, the 
■2nd Feb., only part of the cargo being salved.

The learned judge who tried the case, 
■Rowlatt, J., found the facts broadly as I  have 
stated them, and that the bulkhead between the 
bolds No. 1 and No. 2 had been seriously dis
rupted by the explosion. H e thought that if  the 
Ik a r ia  could have stayed at the Quai d’Eîcaleshe 
f lig h t have been saved. B ut she could not stay 
there and, partly because of the weakness of the 
bulkhead, and partly because of the grounding at 
the “ Batardeau ” she sank. H e came to the con
clusion, on the facts as proved before him, that 

i t  was not made out if  she had been a sound 
®bip and had not met this torpedo, and had 
suffered the same grounding in the same trim  at 
pbe same spot, that she would have suffered these 
usuries.” In  his view the grounding was not a 
Hew thing superveniug which caused damage. 
■The being moored as she was to the “ Batardeau ” 
Merely thwarted the attempt to save the ship, 
th e  loss was therefore caused by the explosion 
itself.

The Court of Appeal took substantially the 
same, view of the facts as Rowlatt, J., and the 
undings of fact were therefore concurrent, 
kwinfen Eady, J., was of opinion that i t  could 
niake no difference to the conclusion that the loss 
° t  the ship was the direct consequence of the 
explosion of the torpedo, that “ two or throe days 
were spent in abortive and unavailing efforts to 
®uve her. She was in imminent risk of sinking 
rom the moment of being injured.” Bankes, 

B J. took the same view. “ You do not reach a 
Place of safety unless you are allowed to remain 
here a sufficient time to ensure safety.” 

c’orutton, L .J . did not differ from the finding 
?t fact in the words I  have quoted from  
ftowlatt, J., bub thought that i t  might be held 
hat the sinking did not necessarily follow from  
he explosion as described if, with fine weather 

hhd a stay in the first berth, the loss would have 
eon averted, and that this would have been 
hough to make a general peril of the sea and 
ct the explosion of the prexima causa within 

£ 9 0  meaning of the policy. B u t he considered 
hjmself bound _ ~

of Appeal of the correctness 
intimated doubt. H e thought

—  bound to follow a previous decision 
*1 the Court ' ' - - -

which he
hat Reischer v. Borwick (7 Asp. Mar. Law 

^as 4 9 3 . ? 1  L  T _ Rep> 2 3 8 ; (1891) 2 Q. B.
*°) had established that, on the facts proved, 

a 9  J^ 'xr}a  must be held to have been sunk 
? the immediate consequence of the t-xplo- 
on. This inference he could not, in his 

i t^hion, refuse to draw in view of what was held 
Reischer v. Borwick, but h9  thought it  incon- 
tent with what he considered ought to follow 

in Er geDeral principles affirmed by this House 
f f a'milton, Fraser, and Co. v. Pandorf and Co. 
Asp. Mar. Law CaS. 212; 57 L . T . Rep. 726; 

^  A PP. Cas. 518).
41 cannot find any such inconsistency between 
toese> °  authorities as Scrutton, L . j .  thought 

exist. In  Reischer v. Borwick there was »■Poli,e. ,cy which covered collision with any object, but 
sm *Uc*e<I  perils of the sea. The ship struck a 
an f  wkhffi made a hole in her. She was then 

chored and the leak was temporarily plugged,

and she was towed towards the nearest dock for 
repair. But while she was in course of being 
towed the water burst through the hole and she 
had to be run aground and abandoned. The 
Court of Appeal held that the causa proximo of 
the damage was in reality the collision with the 
snag. In  the words of Davey, L .J. i t  was “ the 
inrush of the water through the hole in the con
denser. W hat made the hole ip the condenser ? 
The collision made the hole in the condenser, and 
the broken condenser was a continuing source of 
risk and danger. The failure of the attempt to 
mitigate or stop the damage arising from the 
break of the condenser cannot justly be described 
as the cause of the ultimate damage.” These 
words express what the common sense of mankind 
would assert in such a case. They are in no way 
inconsistent with what was laid down in H am il
ton, Fraser, and Co. v. Pandorf and Co. There 
rice was shipped under a charter-party, and bills 
of lading which excepted “ dangers and accidents 
of the sea.” D aring  the voyage rats gnawed a 
hole in a pipe in  the ship and sea-water entered 
through it  and damaged the rice. There was no 
negligence. I t  was held that the damage was 
within the exception, because, whether it  was rats 
that had made the hole or whether, for example, 
a porthole had got open, the sea was in such a 
case not the less the immediate cause of the 
damage. In  Reischer v. Borwick (sup.), although 
perils of the sea in general were excluded, a par
ticular kind of such peril, collision, was expressly 
included. In  Hamilton, Fraser, and Co. v. P an
dorf and Co. all dangers and accidents of the sea 
were excluded, and the inrush of water which arose 
from the gnawing of the pipe by the rats during 
the voyage was held to be excluded along with 
them as being a case falling within the cla3 s so 
defined.

In  the case before us all consequences of hos
tilities or warlike operations are excluded from  
the perils of the seas insured against. There is 
nothing in Hamilton, Fraser, and Co. v. Pandorf 
and Co., or in the now fam iliar rule that the 
immediate cause of the accident is what is taken 
to have been in contemplation of the parties to a 
policy of marine insurance, which prevents the 
explosion from being taken to be in  law, what it  
was in fact, the cause of the loss. The fact that 
attempts were made to obviate the natural conse
quences of the injury inilicted by the torpedo does 
not introduce any break in the direct relation 
between the cause and its effect in the shape of 
the damage sustained. I  am therefore of opftiion 
that the appeal must fail.

Lord Dunedin.— W e have had a large citation 
of authority in this case, and much discussion on 
what is the true meaning of causa proxima. Y et 
I  think the case turns on a pure question of fact, 
to be determined by common-sense principles. 
W hat was the cause of the loss of the ship P I  
do not think the ordinary man would have any 
difficulty in answering, she was lost because she 
was torpedoed. I  shall state my view very briefly 
on the facts, but before I  do so I  wish to say a 
word as to the policy. I t  seems to me that the 
possibility of the prolonged and ingenious argu
ment we have had in the case really flows from  
the form of the instrument, and the opportunity 
it gives for looking at one thing from different 
points of view. The policy, in  time-honoured 
form, first specifies as the perils and adventures
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which the underwriters are content to bear, perils 
of the sea in  general terms; and then comes a 
detailed enumeration of certain perils. Now when 
the f.c.s. clause is added certain enumerated perils 
are cut out of the original insurance. W hen it  
is a case of one of the perils acting solely and 
sufficiently, such as, for instance, the peril of 
capture, no difficulty can arise. B u t there are 
certain perils which, so to speak, pray in aid the 
perils of the sea. A  man-of-war fires a .shot and 
hits the ship. I f  it  only hits the top of the bul
wark or a b it of the rigging there w ill be at the 
the worst only a partial average. B ut i f  the shot 
strikes between wind and water and makes a hole, 
the vessel w ill be sunk, and the reason of its sink
ing. w ill not be the mere existence of thie hole, but 
the fact that the sea comes in through the hole, 
and the vessel founders. Overwhelming by the 
sea is a peril of the sea in a general sense, and 
accordingly in suoh a case, if  either the body of 
the policy or the exception were looked at alone, 
the peril incurred could be held to fa ll under 
either. In  the exception i t  would fa ll under 
it, because the sinking was the direct result 
of the action of the man-of-war. In  the body 
of the policy i t  would be immaterial whether 
i t  fell within the general expression “ perils 
of the sea ” or the particular expression 
“ man - of - war.” B ut the moment that the 
two clauses have to bo construed together, i t  
becomes vital to determine under which expression 
i t  falls. The solution will always lie in settling 
as a question of fact which of the two causes was 
what I  w ill venture to call (though I  shrink from  
the multiplication of epithets) the dominant cause 
of the two. In  other words, you seek for the 
causa próxima, i f  i t  is well understood that the 
question of which is próxima is not solved by 
the mere point of order in time.

In  the illustration I  have given no one would 
have the slightest doubt the dominant cause was 
the shot of the man-of-war. I  would also like to 
remark that this class of competition between 
causes can only tru ly arise when you have to deal 
with an exception. I  say this because of the 
great stress that was laid by the appellants’ 
counsel on the case of Hamilton, Fraser, and Co, 
v. Pandorf and Co. (6 Asp. Mar. Law Cas. 
212; 57 L . T . Rep. 726; 12 App. Gas. 518). 
There i t  was held that damage by sea water 
which came in  through a hole in  a bath 
supply pipe was a peril of the sea, though the 
sea would not have been admitted if  a rat had not 
gnawed a hole in  the pipe. I t  was the sea that 
spoiled the cargo, and the precise way in which it 
was admitted (putting aside negligence of the 
ship’s servants, which, as i t  was a bill of lading 
and not an insurance case, would have altered the 
question) was immaterial, whether i t  was owing 
to rat, iceberg, sunken rock, or swordfish. I f  in 
that case there had been an exception of all 
dangers^ brought about by rats, then the decision, 
I  take it, would havó been different. I  say all 
dangers brought about by rats, for i f  the excep
tion had been merely against rats, then as a 
question of construction i t  might have been held 
that that only meant to refer to the predatory 
habits of the rat, and not to anything so excep
tional as what occurred. I  am not, therefore, 
pressed by the difficulty which was felt by 
Scrntton, L.J., in reconciling Reischer’s case with 
Hamilton’s case.

I  now turn to the facts in the case. I  concur 
with what has been said by the Lord Chancellor, 
and do not think it  necessary to repeat. Sum
marised, the facts seems to me to come to this. 
A fte r the torpedo struck her she was a doomed 
ship, unless she could get into a real place of 
safety, She nearly got to a place of safety, but 
never quite did so. W hat happened was in the 
circumstances the natural sequel to the in jury by 
the torpedo. W ater was admitted, at first only 
so far. She was down by the head, and therefore 
took the ground. The combined action of taking 
the ground and rising and falling with the tide, 
together with the swelling of the cargo, which 
had been wetted, strained her and broke her up, 
so that she became a total wreck. There is no 
better or truer account than that given by the 
master himself soon after the event, in his letter 
of the 10th Feb., when he writes to his owners 
and says: “ There is no one here now who has 
the least knowledge of making or fitting shields 
over fractures in ships’ bottoms, and even had 
there been it  is very doubtful whether shields 
large enough to cover the two large fractures 
made by the torpedo could have been constructed 
and fitted in time to save her from sinking. I t  
seems evident from the very sudden way in which 
the forward end of the vessel crumpled up that 
her structure was so weakened by the terrific 
force of the explosion that there was no strength 
left to resist the additional strain imposed on her, 
firstly, by the great weight of water against the 
bulkheads, and afterwards by the bursting strain 
of the cargo as i t  swelled in the holds.”

I  agree with the judgment of the Court of 
Appeal,

Lord A t k in s o n .— I  concur.
The appellants, by a policy of marine insurance 

dated the 8th July 1014, insured their steamship 
Ik a r ia  against loss by perils of the sea. The 
policy contained a warranty clause which ran as 
follows : “ W arranted free of capture seizure and 
detention and the consequences thereof, or of any 
attempt thereat, piracy excepted, and also from 
all consequences of hostilities or warlike opera
tions whether before or after declaration of 
war.”

According to the decision in Tonides v. Universal 
M arine Insurance Company (8 L . T . Rep. 705; 
14 C. B . N . S. 289), this clause is to be construed 
as if  the assured had reinsured against the events 
enumerated, and the word “ consequences ” must 
accordingly be taken to mean proximate or direct 
or immediate consequences only: (see Willes, J- 
(14 C. B. N . S. 290), approved of in Anderson 
v. Marten  (11 Asp. M ar. Law Cas. 85; 99 L . T- 
Rep. 254; (1908) A . C. 334). The policy^ 
therefore, effects an insurance against perils o* 
the sea other than those which are the direct 
and immediate consequences of hostile and 
warlike operations. The rule that in marine 
insurance policies the proximate not the remote 
causes are to be regarded, is supposed to be based 
upon the intention of the contracting parties, to 
be gathered from the language of the contract 
itself, taken in connection with the surrounding 
circumstances; but there is such a tendency 
argument to treat concurrent causes as preceding 
and succeeding causes, the latter proximate, the 
former remote, and to split up complex cause8 

' into their components and establish a sequence
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between them , th a t  i t  is  w e ll a lw ays to  bear in  
M in d  th e  w a rn in g  g iven  b y  L o rd  L in d le y  in  
Reischer v. Borwick (7 A sp . M a r . L a w  Cas. 493 ; 
71 L .  T . R ep. 238 ; (1894) 2 Q. B . 548) th a t  th is  
r u le  o f m a r it im e  insu rance  m u s t be app lie d  w ith  
good sense to  g ive  e ffec t to  and  n o t to  de feat th e  
in te n tio n  o f  the  c o n tra c tin g  parties .

I  asked M r.  L e s lie  S co tt, when open ing  th e  
appeal, i f  th e  to rpedo  had  opened such a re n t 
m  th e  Ik a r ia ’s side th a t  th e  sea w a te r rushed in to  
he r h o ld  and  sank he r, cou ld  he recover on th e  
p o lic y  sued on fo r  a loss b y  p e rils  o f th e  sea ? O f 
course he re p lie d  in  th e  negative . T h e n  th e  sea 
P e ril w o u ld  be th e  d ire c t an d  im m e d ia te  conse
quence o f h o s tilit ie s  o r  w a r lik e  ope ra tions. I  th e n  
asked h im  i f  th e  c a p ta in  o f  a to rpedoed sh ip , 
h a v in g  fo rm e d  a ju d g m e n t fo u n d  to  be reason
able in  th e  c ircum stances, th a t  h is  sh ip  w ou ld , 
o w in g  to  h e r in ju r ie s , s in k  i f  k e p t in  deep w a te r, 
and a c c o rd in g ly  beached he r to  p re ve n t he r to ta l 
loss, w o u ld  th e  ow ner be e n tit le d  to  recover on 
such a p o lic y  as th e  p resen t ? A n d  I  understood  
h im  alpo to  re p ly  in  th e  negative , I  do no t| th in k  
th e  l ia b i l i t y  w o u ld  be in  ¿he s lig h te s t degree 
a lte red  i f  th e  sh ip  shou ld  when beached se ttle  
down u pon  a ro ck  o f th e  existence o f w h ich  th e  
ca p ta in  was n o t aware, and  had  b roken  he r 
back.

O n th e  w hole  o f  th e  evidence i t  is , I  th in k ,  
abso lu te ly  c lea r th a t  th e  vessel was so damaged 
by th e  to rpedo  th a t  she cou ld  n o t keep th e  sea, 
0 r  a t  a l l  events th a t  th e re  was no reasonable 
p ro b a b ility  o f  he r b e ing  ab le  to  do so. í ío w , th e  
ca p ta in  h a v in g  g o t th e  choice he was u n d e r th e  
c ircum stances bound to  take , o f beaching h e r o u t- 
aide th e  h a rb o u r o r  a n ch o rin g  he r ins ide  th e  
b reakw ater in  o rd e r to  co n tin ue  th e  salvage 
O perations ha had a lrea d y  com m enced a t th e  
V u a i M arée, b ro u g h t he r to  th e  la t te r  place. T he  
sh ip 's  ta k in g  the  g ro u n d  in  h e r new  anchorage 
^ a s  an obvious and necessary re s u lt, as she was 
d ra w in g  3 2 ft. 6 in . fo rw a rd  and th e  d e p th  o f 
Jjmter a t th e  anchorage was o n ly  3 0 ft. a t  lo w  tide , 
th e  r is k  o f  he r g ro u n d in g  fo rw a rd  was de libe 
ra te ly  b u t  reasonab ly ru n , and I  re a lly  ca n n o t see 
the  d iffe rence  in  p r in c ip le  between ta k in g  th is  
t is k  and ta k in g  th e  r is k  o f beaching he r com 
p le te ly . I t  is  q u ite  tru e  th a t  in  th e  e ffo rts  to  salve 
the cargo  and th e  sh ip  h e r in ju r ie s  m ay have been 
fS g rava ted , b u t  none th e  less in  m y  o p in io n  was 
the  loss th e  d ire c t and  im m e d ia te  consequence o f 
the  to rp e d o in g , and  I  do n o t th in k  th a t  a n y  o f 
the  a u th o r it ie s  c ite d  are in co n s is te n t w ith  th is  
conclusion. T h e  appeal in  m y  o p in io n  fa ils , a n d  
shou ld  be dism issed w ith  costs.
, L o rd  Sh a w .— O n th e  30 th  Jan . 1915 th e  Ika ria , 
bound fro m  S ou th  A m e ric a n  p o rts  to  H a v re  w ith  
a genera l cargo, was, a bou t tw e n ty -fiv e  m iles 
ho rth -w e s t o f H a v re , s tru c k  b y  a to rpedo  fire d  
fro m  a G erm an  subm arine . She susta ined  severe 
M ju r ie s ; b u t, assisted b y  a tu g  and  a m ine- 
k e e p e r ,  she succeeded in  m a k in g  th e  p o r t  o f 
H avre. She was th e n  d ra w in g  3 2 ft. fo rw a rd , th e  
M ju rie s  and  consequent f i l l in g  be ing  in  th e  fo re  
P a rt o f  th e  vesse l; and he r d e p th  was too  g re a t 
jo  p e rm it h e r e n try  in to  th e  in n e r ha rbou r. I n  
Jhe o u te r h a rb o u r she was be rthed  fo r  a t im e  a t 
f “ 6 Q ua i d ’Escale. T he re  be ing , however, a fe a r 
Jhat she m ig h t  s in k  th e re  and  so in te r ru p t  th e  
r affic o f  th e  R e d  Cross o rg a n isa tio n  a t  th a t  

9Uay, she was ta ke n  to  ano th e r p o rt io n  o f  th e  
“ a rbour, A t  th e  la t te r  p o in t, n o tw ith s ta n d in g

a l l  e ffo rts  b y  p u m p in g  a nd  o therw ise  she bum ped, 
b roke  he r back and  sank on th e  a fte rn o o n  o f  th e  
1 s t Feb.

I t  is  a d m itte d  th a t  fro m  th e  t im e  o f  h e r be ing  
to rpedoed e v e ry th in g  was done to  save h e r fro m  
th e  fa ta l e ffects o f th e  co llis io n , and  th a t  a fte r  
she en tered  th e  h a rb o u r h e r officers were bound  
to  obey th e  orders o f  th e  h a rb o u r m aste r. T he  
w eather was rou g h , b u t  n o t severe ly so.

I  see no  reason w ha tever to  d o u b t th a t  th is  
happened as C a p ta in  R ob inson , in  h is  re p o r t o f 
th e  10 th  Feb ., states. “ I t  seems e v id e n t,”  says 
he, “ f ro m  th e  v e ry  sudden w ay in  w h ich  th e  
fo rw a rd  end o f th e  vessel c rum p le d  up, and  he r 
s tru c tu re  was so weakened b y  th e  te r r if ic  fo rce  
o f th e  exp los ion , th a t  th e re  was no s tre n g th  
le f t  to  res is t th e  a d d it io n a l s tra in  im posed 
on her, f ir s t ly ,  by  th e  g re a t w e ig h t o f w a te r 
ag a in s t th e  bu lkheads, and  a fte rw a rd s  b y  th e  
b u rs t in g  s tra in  o f  th e  cargo as i t  (swelled in  th e  
ho lds .”

T o  th e  p e rils  o f  th e  sea aga in s t w h ich  she was 
in su re d  u n d e r th e  p o lic y  founded  on, th e re  was a 
w a rra n ty  o f  excep tion— th e  w ords o f th e  w a rra n ty  
be ing  free  o f  “  a l l  consequences o f  h o s t ilit ie s  o r 
w a r lik e  ope ra tions.”  T h e  question  in  th e  appeal 
is  w he ther th e  loss o f  th e  vessel was p ro x im a te ly  
causedjby such h o s tilit ie s  o r  w a r lik e  opera tions. I f  
so, th e  in su re rs  s tand  fre e ; i f  n o t, th e  insu red  
can recover u n d e r th e  p o lic y  a g a in s t p e rils  o f 
th e  sea.-

I  am  o f o p in io n  th a t  th e  loss was caused 
because th e  vessel was torpedoed, an d  th a t  th e  
w a rra n te d  excep tion  app lies. I f  th e  case were 
n o t com p lica ted , o r  supposed to  be com p lica ted , 
b y  le g a l decisions, th e re  w o u ld  seem to  be no 
answer to  th is  v iew . N o tw ith s ta n d in g  th e  con
c lus ion  a rr iv e d  a t  b y  S e ru tto n , L .  J ., I  u nders tand  
fro m  h is  c a re fu l ju d g m e n t th a t  th is  w o u ld  also be 
h is  op in ion .

T he re  was a t one t im e  an a tte m p t to  d iffe re n 
t ia te  th e  m ean ing  o f  th e  same c o n tra c tu a l 
w ords as used in  a p o lic y  o f  m a rin e  in su rance  
fro m  th e  m ean ing  o f  th e  same expression as 
used in  o th e r m a r it im e  co n tra c ts  ; b u t  in  tw o  
ju d g m e n ts  o f  y o u r  L o rd s h ip s ’ H ouse in  th e  yea r 
1887 th e  p ra c tice  was condemned'. I  re fe r  to  
The Xantho (6 A sp . M a r. L a w  Cas. 207 ; 57 
L .  T . R ep. 701 ; 12 A p p . Gas. 510), in  w h ich  
th e  te rm  u n d e r e x a m in a tio n  was “  th e  p e rils  
o f th e  sea.” ’ I n  th a t  case L o rd  M acnagh ten  
d e a lt w ith  th e  “  e rro r  o f  th e  C o u rt o f 
A p p e a l ”  th u s  : “  T h e y  s ta r t  w ith  th e  assump 
t io n  th a t  th e  same w ords have d iffe re n t 
m ean ings when used in  po lic ies  o f insurance  
and  when used in  b il ls  o f  la d in g . F o r  th a t  
assum ption  th e re  is, I  ve n tu re  to  th in k ,  n o t any 
fo u n d a tio n .”  I n  th e  c is e  o f  Hamilton. Fraser, 
and Co. v. Pandorf and Co. (6 A sp . M a r. L a w  
Cas. 2 12 ; 57 L .  T . Rep. 726; 12 A p p . Cas. 527) 
th e  excep tion  b e ing  considered was “  dangers 
and  accidents o f  th e  sea ” ; and L o rd  W a tson  
observed, “  Y o u r  L o rd s h ip s  have now  d is 
approved  o f  th e  nove l d o c tr in e  th a t  in  a 
c o n tra c t o f sea ca rriage  a m ean ing  m u s t be 
a tta che d  to  th e  expression ‘ dangers and  accidents 
o f th e  sea ’ d iffe re n t fro m  th a t  w h ich  i t  bears in  
a c o n tra c t in s u r in g  ca rgo  aga in s t sea r is k s  ; th a t  
in  th e  case o f a c h a rte r -p a r ty  o r  b i l l  o f la d in g  th e  
c o u rt o u g h t to  lo o k  to  w h a t has been te rm e d  th e  
rem ote  as d is t in c t  fro m  th e  p ro x im a te  cause o f 
damage, whereas in  th e  case o f a p o lic y  the
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p ro x im a te  caus6 can alone be rega rded .”  I t  w o u ld  
ra th e r  appear a c c o rd in g ly  th a t  th is  d o c tr in e  o£ 
p ro x im a te  cause w i l l  be considered in  th e  same 
l ig h t  w h e th e r in  co n tra c ts  o f m a rin e  insu rance  o r 
in  co n tra c ts  o f sea ca rriage , and good sense 
suggests th a t  i t  shou ld  be so.

B y  th e  M a r in e  In su rance  A c t  1906, s. 55, th e  
expression has become s ta tu to ry  and  “  th e  
in s u re r is  lia b le  fo r  any loss p ro x im a te ly  caused 
b y  a p e r i l  in su re d  aga inst, b u t  su b je c t as aforesa id  
he is  n o t lia b le  fo r  any loss w h ich  is  n o t p ro x i
m a te ly  caused by  a p e r il in su red  aga ins t.”  I n  th is  
w ay th e  d iscussion o f  th e  scope o f p ro x im o ,  
causa is  ve ry  re le va n t and  its  asce rta in m e n t 
v ita l.

I n  m y  o p in io n  to o  m uch  is  m ade o f  re finem en ts  
upon  th is  sub jec t. T h e  d o c tr in e  o f  cause has been 
since th e  t im e  o f  A r is to t le , and th e  fam ous 
ca te go ry  o f m a te ria ), fo rm a l, e ffic ien t and f in a l 
causes, one in v o lv in g  th e  su b tle s t o f d is tin c tio n s . 
T h e  d o c trin e  app lied  in  these to  existences ra th e r  
th a n  to  occurrences. B u t  th e  idea o f th e  cause 
o f an  occurrence o r th e  p ro d u c tio n  o f  an 
even t o r  th e  b r in g in g  a bou t o f a re s u lt  is  an 
idea p e rfe c tly  fa m il ia r  to  th e  m in d  and  to  
th e  law , and i t  is  in  connec tion  w ith  th a t  th a t  
th e  n o tio n  o f p ro x im o  causa  is  in tro d u ce d . O f 
th is , I  w i l l  ve n tu re  to  re m a rk  th a t  one m u s t 
be c a re fu l n o t to  la y  th e  accent u p o n  th e  
w o rd  “ p ro x im a te ”  in  such a sense as to  lose 
s ig h t o f o r destroy  a lto g e th e r th e  idea o f  cause 
its e lf .  T he  tru e  and th e  o v e rru lin g  p r in c ip le  is  
to  lo o k  a t a c o n tra c t as a w hole, and  to  asce rta in  
w h a t th e  p a rtie s  to  i t  re a lly  m eant. W h a t was 
i t  w h ich  b ro u g h t about th e  loss, th e  event, th e  
c a la m ity , th e  a cc id e n t?  A n d  th is  n o t in  an 
a r t if ic ia l sense, b u t  in  th a t  re a l sense w h ich  
p a rtie s  to  a c o n tra c t m u s t have had  in  th e ir  
m in ds  when th e y  spoke o f cause a t a ll.

T o  tre a t  p ro x im o  causa  as th e  cause w h ich  is 
nea rest in  t im e  is  o u t o f th e  question. Causes 
are spoken o f as i f  th e y  were as d is t in c t  fro m  
one ano th e r as beads in  a row  o r lin k s  in  a cha in , 
b u t— i f  th is  m etaphys ica l to p ic  has to  be re fe rre d  
tc — i t  is n o t  w h o lly  so. T he  ch a in  o f  causation 
is  a handy expression, b u t the  fig u re  is  inadequate. 
C ausa tion  is  n o t a cha in  b u t  a ne t. A t  each 
p o in t in fluences, fo rces, events, p recedent and  
s im u ltaneous, m eet, and  th e  ra d ia tio n  fro m  each 
p o in t  extends in f in ite ly .  A t  th e  p o in t where 
these va rious in fluences m eet i t  is  fo r  th e  ju d g 
m e n t as upon a m a tte r  o f fa c t to  declare  w h ich  
o f  th e  causes th u s  jo in e d  a t  th e  p o in t o f  e ffect 
was th e  p ro x im a te  and  w h ich  was the  rem ote  
cause.

W h a t docs “  p ro x im a te  ”  here m ean ? T o  tre a t 
p ro x im a te  cause as i f  i t  was th e  cause w h ich  is 
p ro x im a te  in  t im e  is, as I  have said, o u t o f  th e  
question . T he  cause w h ich  is  t r u ly  p ro x im a te  is  
th a t  w h ich  is  p ro x im a te  in  effic iency. T h a t 
e ffic iency m ay have been preserved a lth o ug h  o th e r 
causes m ay m ean tim e  have sp ru n g  up, w h ich  have 
y e t n o t destroyed  i t ,  o r  t r u ly  im p a ire d  i t ,  and i t  
m ay cu lm in a te  in  a re s u lt o f w h ich  i t  s t i l l  rem a ins 
th e  re a l e ffic ien t cause to  w h ich  th e  event can be 
ascribed.

I  i l lu s t ra te  th a t  b y  th e  p resen t case. D id  th e  
vessel p e rish  because she was to rpedoed o r b y  a 
p e r i l  o f  th e  Bea a p a rt fro m  th a t  ? I t  is  rep lied , 
“  She perished  b y  a p e r il o f th e  sea because sea 
w a te r en tered  th e  gash in  he r side w h ich  the  
to rp e d o  m ade.”  C e r ta in ly  th e  e n try  o f  sea w a te r

was a p e r il o f th e  sea, and c e rta in ly  th a t  e n try  o f 
sea w a te r was p ro x im a te  in  t im e  to  th e  s in k in g . 
B u t  how  cou ld  the re  be an y  excep tion  in  th e  case 
o f a vessel lo s t in  h a rb o u r o r  a t  sea to  a loss by 
p e rils  o f th e  sea, i f  th e  p ro x im a te  cause in  the  
sense o f nearness in  tim e  to  th e  re s u lt were the  
th in g - to  be looked to ?  I t  is  h a rd ly  possib le fo r  
th e  m in d  to  fig u re  a n y th in g  w h ich  w ou ld  
in te rfe re  w ith  o r  be an excep tion  to  a cause 
so p ro x im a te  as th e  e n try  o f sea w a te r in to  
o r  over th e  h u l l  as th e  vessel s inks in  the 
waves. T he  re s u lt o f  th is  is th a t  th e  cons ide ra 
t io n  o f  th e  excep tion  o f th e  consequences o f 
h o s tilit ie s , o r indeed a n y  o th e r excep tion  so fa r  
as I  can a t p resen t fig u re , i f  th a t  cons id e ra tio n  be 
lim ite d  to  a cause p ro x im a te  in  tim e , destroys the  
excep tion  a lto g e th e r. I t  m ig h t as w e ll never 
have been w r it te n . I n  m y  op in io n , acco rd in g ly , 
p ro x im a te  cause is  an expression re fe r r in g  to  the 
e ffic iency as an o p e ra tin g  fa c to r  upon  th e  resu lt. 
W h e re  va rious  fa c to rs  o r  causes are co n cu rren t, 
and one has to  be selected, th e  m a tte r  is  de te r
m in ed  as one o f  fa c t, and  th e  choice fa lls  upon 
th e  one to  w h ich  m ay  be v a rio u s ly  ascribed the 
q u a lit ie s  o f re a lity ,  p redom inance , effic iency. 
F o r tu n a te ly , th is  m uch  w o u ld  appear to  be in  
accordance w ith  th e  p rin c ip le s  o f a p la in  b u s i
ness tra n sa c tio n  and i t  is  n o t a t  a l l  fo re ig n  to  the  
law .

i n  R e ische r’s case (u b i sup .) L o rd  L in d le y , then  
L o rd  J u s ti-e , speak ing  o f causa p ro x im o ,  says, 
“ th is  ru le  is  based on  in te n tio n  o f  p a rtie s  as 
expressed in  th e  c o n tra c t in to  w h ich  th e y  have 
entered, b u t  th e  ru le  m u s t be app lied  w ith  good 
sense, so as to  g ive  e ffec t to  and  n o t to  de fea t those 
in te n tio n s .”  A  second exam ple, w h ich  I  here give, 
shows th a t,  a lth o u g h  insu re rs  m ay l im i t  th e ir  
l ia b i l i t y  expressly to  causa p r o x im o  and w ith  elabo
ra te  astuteness m ay enum era te  o th e r fa c ts  and  c ir-  
CHmstances w h ich  w o u ld  n o t be considered d ire c t 
o r  p ro x im a te  causes, th e  same re s u lt w i l l  fo llo w , 
nam e ly , th a t  th e  p ro x im a te  cause w i l l  be fo u n d  to  
be, to  use th e  w ords em p loyed  b y  C hannel), 
in  R e R th e r in g to n  a n d  L a n c a s h ire  a n d  Y o rk s h ire  
A cc iden t, In s u ra n c e  C o m p a n y  (100 L .  T . R ep. 568 ; 
(1909) 1 K .  B . 591), “  th e  rea l e ffec tive  cause o f 
w h a t has happened.”  “  Y o u  m us t,”  sa id he, “  have 
som e th ing  th a t  m ay  be ca lled  a new in te rv e n in g  
cause, in  o rd e r to  p re ve n t th e  e x is tin g  cause, 
w h ich  is o p e ra tin g  to  produce a w e ll-kn o w n  resu lt, 
f ro m  be ing  said to  be th e  re a l e ffec tive  cause o f 
w h a t has happened.”  Y a u g h a n  W illia m s , L .J -  
th o u g h t th is  v iew  o f C h a n n e l, J .  was q u ite  r ig h t .  
So do I .

T o  a p p ly  th is  to  th e  p resen t case. I n  m y  
o p in io n  th e  rea l e ffic ien t cause o f  th e  s in k in g  o f 
th is  vessel was th a t  she was torpedoed. W h e re  
an  in ju r y  is  received by  a vessel i t  m ay be fa ta l 
o r  i t  m ay be c u re d : i t  has to  be d e a lt w ith , I n  
so d e a lin g  w ith  i t  th e re  m ay, i t  is tru e , be 
a tte n d a n t c ircum stances w h ich  m ay agg rava te  or 
poss ib ly  p re c in ita te  th e  re su lt, b u t  w h ich  are 
in c id e n ts  f lo w in g  fro m  th e  in ju r y  o r  receive fro m  
i t  an opera tive  and d isastrous pow er. T he  vessel, 
in  sho rt, is  a l l  th e  t im e  in  th e  g r ip  o f  the  casua lty . 
T he  tru e  e ffic ie n t cause never loses its  ho ld . The  
re s u lt is  produced, a re s u lt a ttr ib u ta b le  in  
com m on language to  th e  casua lty  as a cause, and 
th is  re s u lt p ro x im a te  as w e ll as co n tin uo u s  in  its  
e ffic iency p ro p e r ly  m eets w h e th e r u nder c o n tra c t 
o r u n d e r th e  s ta tu te  th e  language o f th e  expres
sion “  p ro x im a te ly  caused.”
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P r iv . Co.] T h e  A i w i n a . [P e iv . C o.

I  beg to  express m y  sense o f  indebtedness to  M r .  
a r ig h t  fo r  th e  b r ie f  b u t  m os t cogent a rg u m e n t 
^ i t h  w h ic h  he assisted th e  House.

Appeal dismissed.
Solicitors for the appellants, Alfred Bright 

End Sons, for Batesons, W arr, and Wimshurst, 
■Liverpool.

S o lic ito rs  fo r  th e  respondents, W illiam  A. 
^rump and Bon.

Sttfcicial Committo of ttj e iJrüjg Council.

Dec. 10, 11, 1917, and Jan. 22, 1918. 

(P resen t : T h e  R ig h t  H ons. L o rd s  P a r k e r  of
WADDINGTON, SUMNER, PARMOOR, W r EN-
b u r y , and S ir  A r t h u r  Ch a n n e l l .)

T h e  A l w i n a . (a )

Prize Court —  Neutral ship —  Contraband cargo 
intended for enemy warship —  Abandonment 
°f adventure—Sale of cargo to persons other 
than enemies —  Capture on return voyage —  
immunity of vessel from condemnation— Declara
tion of London, arts. 38, 48— Orders in Council 
° f  the 20th Aug. and the 29th Oct. 1914—Costs 

Prize Court Buies, Order X X V I I . ,  r. 2.

a neutral vessel carries contraband goods, even 
though [her papers are false, and the goods 
®re intended for an enemy destination, but 
ln fact circumstances arise which frustrate the 
venture, and the goods are sold and delivered in 
a neutral port to other buyers, the vessel, i f  
encountered on her next voyage, is not liable to 
capture and condemnation on the ground merely 
that she had carried contraband on a previous 
occasion.

decision of Evans, P . (13 Asp. M ar. Law Cas. 311 ; 
n 4 L. T . Bep. 707; (1916) P. 131) affirmed.

W p e a l  b y  th e  C ro w n  and  cross-appeal b y  th e  
i t c h  ow ners o f th e  s team sh ip  Aiwina  a g a in s t a 

ecree o f th e  P re s id e n t (S ir  S. E vans) o f th e  
y ,u m ira it y  D iv is io n  in  P r iz e , re p o rte d  114 L .  T . 

707 ; (1916) p - 131-
, I h e  Aiwina  was a D u tc h  steam er b e lo n g in g  to  
p  , H o lla n d  G u lf  S to o m va a rt M a a ts c h a p p ij o f 
R o tte rd a m , a° d  h e r m an a g in g  ow ner was Joseph 

? P o o rte r, a D u tc h  sub jec t, w ho res is ted  th e  
o jA ®  p u t  fo rw a rd  b y  th e  C ro w n  fo r  condem na tion  

. th e  vessel seized as p rize  u n d e r th e  fo llo w in g  
° l r cum stanceB.
„  I n  O ct, 1914 th e  Aiwina  was ch a rte re d  b y  a 
•wrm  a t B uenos A y re s , w h ic h  th e  C ro w n  a lleged 

6re m ere ly  agents  fo r  a G e rm a n  s h ip p in g  com- 
7l LDy> and was o rdered  to  leave R o tte rd a m , w here 
i 0 th e n  w a i,  fo r  N e w p o rt (M on .). T he re  she 

aded a cargo  o f 1600 tons  o f  steam  coal. T he  
l9 ld în a  ° I0are^  fro m  N e w p o rt on th e  27 th  O ct. 
j )  h a v in g  on  board  a person nam ed V a n  
<A®§en> w ho was a t f i r s t  described  a$ a 
b u f War^  ” aa<I  subsequen tly  as a  “  passenger,”  

w ho was in  fa c t  a G e rm a n  w ho le f t  tb e  
JP on h e r a r r iv a l a t  Teneriflle .

Hio i  vessel  rem a ined  a t T en e rifl'e  fo r  tw o  
ow ' 118 as she was unab le  to  g e t b u n k e r coal 
- ln g t o  th e  a u th o r it ie s  be ing  susp ic ious th a t

^°) Reported by W. E. R etd, Esq., B a rr i ster-at-Law.
^OL. X IV ., N.-S.

th e  re a l n a tu re  o f  h e r voyage was to  c a rry  th e  
steam  coa l to  G e rm an  w a rsh ips  w h ich  were then  
a t  la rge  in  th e  A t la n t ic  Ocean.

A b o u t th a t  t im e  th e  b a tt le  o f tb e  F a lk la n d  
Is la n d s  was fo u g h t, an d  th e  G e rm an  fle e t d is 
persed. T h e  m as te r of- th e  Aiwina  was o rdered  
b y  th e  owners to  se ll th e  coal lo c a lly  and to  ta ke  
h is  sh ip  in  b a lla s t to  H u e lva , w here she loaded a 
cargo o f  s u lp h u r  ore fo r  R o tte rd a m . O n  th e  w ay 
th e re  she experienced eng ine  tro u b le  and  had  to  
p n t  in to  F a lm o u th  fo r  rep a irs , and  was the re  
seized b y  th e  C row n . P roceed ings in  th e  P r iz e  
C o u rt fo llow ed .

B y  a^t. 38 o f th e  D e c la ra tio n  o f  L o n d o n  as 
m od ifie d  b y  th e  O rd e r in  C o u n c il o f  th e  2 0 th  
A u g . 1914:

A neutral vessel which succeeded in carrying con
traband to the enemy with false papers may be detained 
for having carried such contraband if she is encountered 
before she has completed her return voyage.

A n d  as m od ifie d  b y  th e  O rd e r in  C o u n c il o f 
th e  29 th  O ct. 1914:

A nentral vessel with papers indicating a neutral 
destination, which, notwithstanding the destination 
shown on the papers, proceeds to an enemy port, shall 
be liable to capture and condemnation if she is en
countered before the end of her next voyage.

T he  P re s id e n t fo u n d  th a t  th e  ca rgo  was c o n tra 
band  and  in te n de d  fo r  th e  enem y, b u t th a t,  as 
th e  in te n tio n  had never been ca rr ie d  o u t and th e  
e n te rp rise  had  been abandoned, n e ith e r th e  goods 
were su b je c t to  con fisca tion  n o r was th e  sh ip  
lia b le  to  condem nation . A c c o rd in g ly  be m ade a 
d e c la ra tio n  fo r  re s t itu t io n  to  th e  ow ners, b u t  
d irec te d  th a t  th e y  shou ld  pay a ll  costs in c id e n t 
to  th e  ca p tu re  and d e ten tio n , and  also o f and 
in c id e n t to  th e  p rize  proceedings.

T he  C ro w n  appealed on  th e  m e r its  and  la w  o f 
th e  ease. T he  owners appealed as to  so m uch o f 
th e  o rd e r as d irec te d  th e m  to  pay a l l  costs.

S ir  Frederick Bmith (A .-G .) and Bateson, K .C ., 
H . H , Joy ( fo r  I I .  L . Murphy, se rv ing  w ith  H is  
M a je s ty ’s forces) w ith  them , fo r  th e  C row n .—  
U p o n  th e  fa c ts  o f  th e  case th e  Aiwina, a lth o u g h  
w e a ring  th e  m ask o f  n e u tra lity ,  was c le a rly  an 
enem y Bhip w ith  an enem y cargo  destined  fo r  the  
G e rm an  fleet. H a d  she been ca p tu re d  o n . he r 
w ay to  T e n e r ii is  she w o u ld  c le a rly  have been 
la w fu l p rize , fo r  a sh ip  w h ich  lends its e lf  to  a 
b e llig e re n t loses its  n e u tra l cha rac te r. I f ,  th e re 
fo re , th e  vessel was lia b le  to  seizure up  to  th e  
t im e  th a t  th e  B r i t is h  fle e t sun k  th e  G e rm an  
flee t, and  th e re b y  fru s tra te d  th e  adventu re , i t  
w o u ld  be a bsu rd  to  h o ld  th a t  th e re b y  th e  vessel 
became im m u n e  fro m  cap tu re . H e re  th e  ch a rte r 
was a sham. T h e  p a rtie s  concerned had  a ll  com 
b ined  in  a w e ll-cons idered  scheme to  ge t coa l fo r  
th e  use o f th e  G e rm an  fleet. I n  such c irc u m 
stances the re  shou ld  be a d e c la ra tio n  fo r  condem - 
t io n . T h e y  re fe rre d  to

The Caro line, Roscoe’s Eng. P. C., vol. 1, 385; 4 
Ch. Rob. 256;

The Rendsborg, 4 Ch. Rob. 121;
C arring to n  v. M erchants’ Insurance Company, 8 

Peters, 495 ;
The Fortuna, Rosooe’s Eng. P. C., vol. 1, 193n.; 

1 Dods. 81;
The N ancy, 3 Ch. Rob. 122 ;
The E lizabeth , 4 Ch. Rob., note to table of oases.

A s  fo r  th e  question  o f costs, d is c re tio n  is  g iven  
b y  O rd e r X X V I I . ,  r . 2, o f th e  P r iz e  C o u r t  R u les,

2 M
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T h e  A l w i n a . [P r iv . Go.P r iv . Go.]

an d  th e  exercise o f th e  d isc re tio n  here by th e  
P re s id e n t is  in  accordance w ith  th e  p ra c tice  o f  
th e  P r iz e  C ou rts .

S ir  Erie Richards, K .C . an d  R. A, Wright 
(Bisschop w ith  th e m ) fo r  th e  owners o f  th e  
Alw ina .— B y  a r t .  46 o f  th e  D e c la ra tio n  o f 
L o n d o n :

A  neutral vessel will be condemned and in a  general 
way receive the same treatment as would be applicable 
to her if she were an enemy merchant vessel: (1) I f  she 
takes a direct part in the hostilities ; (2) if she is under 
the orders or control of an agent placed on board by 
the enemy Government; (3) if  she is in the exclusive 
employ of the enemy Government.

O n th e  fac ts  nona o f  th e  cases above specified 
a p p ly  to  th e  p resen t cas8. She had  ceased to  be 
in  delicto, and l ia b i l i t y  to  ca p tu re  co n tin ue d  o n ly  
w h ile  th e  delictum ex is ted . H e re  th e  ve n tu re  
had come to  an  end. T h e  fa c ts  b r in g  th e  case 
w ith in  a r t .  38 o f th e  D e c la ra tio n  o f  L o n do n , 
w h ich  p rov ides th a t  “  a vessel m ay n o t be 
cap tu re d  on th e  g ro u n d  th a t  she has c a rr ie d  
con tra b a n d  on a p rev ious occasion, i f  such 
ca rriage  is  in  p o in t o f fa c t  a t an end.”  [T h e  
oroBS-appeal as to  costs was n o t a rgu e d .] T h e y  
re fe rre d  to

The Zamora, 13 Asp. Mar. Law Cas. 330 ; 114 L. T.
Rep. 626; (1916) 2 A. C. 77 ;

The Lisette, Roscoe, vol. 1„ 587 ; 6 Ch. Rob. 387 ;
The Im in a , Roscoe’s Eng. P. C. vol. 1, 289 ; 3 Oh.

Rob. 167 ;
The, F riendsh ip , Roscoa’s Eng. P. C. vol. 1, 599 ;

6 Ch. Rob. 420 ;
The Zambesi, 1 Br. &  Col. P. C. 358.

T he  considered o p in io n  o f  th e  board  was 
de live red  by

L o rd  Su m n e r  — T h is  is  th e  C ro w n ’s appeal 
fo r  th e  condem nation  o f th e  s team sh ip  Alwina, 
on th e  g ro u n d  th a t  she was when seized o r  had 
been engaged in  u n n e u tra l service. She was 
owned by th e  N .V .  H o lla n d  G u lf  S to o m vaa rt 
M a a tsch a p p ij, w h ich  is  m anaged b y  M r. Jos. da 
P o o rte r, a subject, o f th e  Queen o f  th e  N e th e r
lands. O n th e  26 th  O ct. 1914 she cleared fro m  
N e w p o rt (M on.) fo r  Buenos A y re s  via T e n e riffe  
w ith  a cargo o f coals, and p u t  in to  T e n e riffe  on 
th e  6 th  N ov. o s tens ib ly  to  bu n ker. T he re  seems 
to  have been so m e th ing  suspicious a bou t he r fro m  
th e  f irs t ,  and, in  fac t, b u n ke r coals were refused 
her. Som ehow th e  n o tio n  g o t about th a t  h e r 
cargo was be ing  expo rted  fo r  th e  su p p ly  o f  the  
G erm an  squadron in  th e  S o u th  A t la n t ic .  E v e n 
tu a lly  th e  ca p ta in  h im s e lf came to  th e  conc lus ion  
th a t  th is  was p ro b a b ly  tru e . T he re  was on board 
a m an ca lled  Y a n  D ongen, o f  whom  M r .  Jos. de 
P o o rte r  says : “  T he  n a t io n a lity  o f  th e  sa id  Y a n  
D ongen  is  supposed to  be D u tc h , b u t I  canno t 
say a n y th in g  aB to  th a t  w ith  an y  degree o f  cer
ta in ty . ”  I n  th e  sh ip ’s papers he fig u re d  some
tim es  as stew ard, som etim es as a passenger, 
th o ug h  th e  Bhip ha d  no qua rte rs  fo r  passengers, 
and som etim es n o t a t  a ll.  M r .  Jos. de P o o rte r 
knew  n o th in g  a b o u t h im , and th in k s  he m u s t 
have a rranged  h is  passage w ith  th e  cap ta in . A s  
to  th a t  th e  ca p ta in  m a in ta in s  an im pene trab le  
reserve. W h e n  th e  Alwina  a rr iv e d  a t T en e riffe , 
Y a n  D ongen a t once w en t on board th e  steam ship 
Cap Ortegal, and subsequently  to o k  u p  h is 
qua rte rs  on shore. N ow  th e  steam sh ip  Cap 
Ortegal was a G erm an ai med c ru iser, w h ich, as i t

happened, was a t  T e n e riffe  w hen th e  Alwina 
a rr ive d . I n  th e  lo n g  ru n  C a p ta in  G lashouw er 
o f th e  Alwina  cam e to  th e  conc lus ion  th a t  V a n  
D ongen  m u s t be a supercargo, and  a supercargo 
le t  h im  be.

A c c o rd in g  to  the  sh ip ’s papers th e  tim e -c h a r
te re rs  o f th e  sh ip  and  consignees nam ed in  the 
b i l l  o f  la d in g  were M essrs. A .  M . D e lfin o  7 
H erm anos o f Buenos A yres . T he  h ire  o f  the 
sh ip  was p a id  in  advance u p  to  th e  17 th  Jan. 
1915. T he  p rice  o f  th e  cargo  was p a id  to  M r. 
Jos. de P o o rte r  b y  M essrs. D e lf in o  y  Herm anos 
before the sh ip  le f t  N e w p o rt. S uch  was M r.  Jos. 
de P o o rte r’s case. W h e n , however, no bu n ke r 
coals cou ld  be g o t a t T en e riffe , C a p ta in  G las
houw er and  M r.  Jos. de P o o r te r  seem to  have 
come to  th e  conc lus ion  th a t  th e y  m u s t b r in g  the 
a dven tu re  to  an end th e n  and  the re . T ho u g h  
M essrs. D e lf in o  y  H erm anos had  p a id  in  advance 
fo r  th e  s h ip ’s h ire  and, as owners o f h e r cargo, 
m ig h t have o rde red  p a r t  o f  i t  to  be b u rn t  in  her 
fu rnaces in  p rose cu tin g  th e  voyage to  Buenos 
A yres , no  le t te r  o r  te le g ra m  was sen t to  them  in  
S o u th  A m e rica . C a p ta in  G lashouw er and  M r. 
Jos. de P o o rte r  set a bou t f in d in g  buyers, who 
w o u ld  ta ke  d e liv e ry  a t T en e riffe , th e  one in  
H o lla n d , th e  o th e r on th e  spot. O n  a le t te r  fro m  
V a n  D ongen  th e  c a p ta in  opened nego tia tions  
w ith  a Span ish  buye r, b u t, as th is  buye r reso ld  to  
th e  Cap Ortegal, th e  b a rg a in  was cancelled by the 
Span ish  a u th o rit ie s . T he n  M r.  Jos. de P o o rte r 
w ro te  th a t  be had sold th e  coals to  th e  owners o f 
a G erm an  sh ip , th e  Krefeld, b u t she was unable 
to  ta ke  d e live ry  u n t i l  th e  end o f th e  w ar. H e  
also te leg raphed  to  C a p ta in  G lashouw er th a t  he 
was to  se ll the  coals, as th e  h ire  bad n o t been 
p a id  and th e  c h a rte r  was th e re fo re  cancelled. 
T h is  was u n tru e . T he  h ire  had  been pa id . The 
ch a rte r  was cance lled a t  M r.  Jos. de P o o rte r ’s 
v e rb a l request. H is  m anager happened to  meet 
M essrs. D e lfin o  y  H erm anos o f S ou th  A m e rica  
somewhere in  E u rope , and a rranged  w ith  them , 
a lso ve rb a lly , to  have th e  coa l so ld  a t  T eneriffe . 
E v e n tu a lly  sold i t  was and d ischarged, th e  cap ta in  
assu ring  th e  buye r th a t  i t  was th e  e n tire  p ro 
p e rty  o f h is  owners, th e  f irm  o f Jos. de P o o rte r, 
and  the  Alwina, th u s  re lieved  o f an em barrassing  
bu rden , made fo r  hom e in  b a lla s t vid M ad e ira  on 
the  30 th  Dec. T he  G erm an  c ru ise r squadron had 
been destroyed o ff  the  F a lk la n d  Is la n d s  on  the  
8 th  Dec.

O ff M ad e ira  th e  Alwina was v is ite d  by B r it is h  
officers and  o rdered  to  proceed to  G ib ra lta r . 
Some tim e  a fte rw a rd s  i t  was fo u n d  th a t  several 
pages fro m  he r h a rb o u r lo g , co ve rin g  p a r t  o f  her 
s tay  a t T en e riffe , were m iss ing . O f th is  C ap ta in  
G lashouw er says : “  I  made th e  d iscove ry  or the  
said rem ova l on  th e  1 5 th  Jan . 1915, a fte r  th e  said 
sh ip  had le f t  H ue lva , and I  have never been able 
to  solve th e  m ys te ry  o f  th e ir  d isappearance,”  and 
he entered in  h is  lo g  th a t  th is  was “  p ro b a b ly  a t 
G ib ra lta r ,”  b u t th is  h a rd y  suggestion  is  c o n tra 
d ic ted  by  a ll  th e  o ffic ia ls  concerned. T h e  C h ie f 
E x a m in in g  O ffice r o f S h ip p in g  a t  G ib ra lta r  
a llow ed he r to  proceed to  H u e lv a , and  thero  
she loaded a cargo  o f  washed s u lp h u r ore 
sm alls  in  b u lk  fo r  R o tte rd a m . A  voyage 
c h a rte r  and b i l l  o f la d in g  fo r  th is  are produced- 
O n  he r w ay to  R o tte rd a m  she p u t  in to  
F a lm o u th  ow ing  to  eng ine  tro u b le , and  thero  
was de ta ined  an d  u lt im a te ly  seized on tha- 
23rd  Jan . 1915.
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T he  o p in io n  o f  th e  lea rned  P re s id e n t a bou t the  
■whole m a tte r  is  expressed as fo l lo w s : “  T he  
co rre c t f in d in g , in  m y  view , is  th a t  th e  vessel, 
be ing  a n e u tra l vessel, was c a rry in g  con traband , 
nam e ly , coal, in te n d e d  to  be de live red  to  enemy 
agents o r  enem y vessels o f  w a r encounte red  on 
th e  voyage, and  th a t  she was so c a rry in g  th e  
con tra b a n d  w ith  fa lse  papers, w ith  a suspicious 
supercargo, w ith  a fa lse  d e s tin a tio n , and in  
c ircum stances a m o u n tin g  to  f ra u d  in  reg a rd  to  
be llige ren ts . . . . W h a t is c lea r is  th a t  D e
P o o rte r, th e  sh ipow ner h im se lf, was an ac tive  
p a rty  in  th e  a tte m p t to  convey th e  con tra b a n d  to  
the  enem y by th e  fa lse  and fra u d u le n t tr ic k s  and  
devices w h ich  were adopted.”

O n g rounds o f  la w  he released th e  sh ip , b u t  he 
ordered th a t  the  ow ner b y  reason o f h is  conduc t 
do bear and  p a y  th e  costs and  expenses o f  and 
in c id e n t to  th e  cap tu re  and  d e ten tio n , and  also 
° f  and in c id e n t to  these P r iz e  proceedings.

P ro m  th is  dec;sion  the re  are tw o  appeals, w h ich  
have been conso lida ted , th e  C row n  c la im in g  con
dem na tion , M r.  Jos. de P o o rte r, o r  th e  H o lla n d  
Q u lf  S to o m v a rt M aa tsch a p p ij, c la im in g  th a t  th e  
costs and expenses o u g h t to  be borne b y  th e  
C row n. T h is  cross-appeal, however, th e  s h ip 
owners have w ith d ra w n  w ith o u t a tte m p tin g  to  
a rgue i t ,  and no  d o u b t in  th is  were w e ll advised. 
T h e ir  Lo rd sh ip B  th in k  th a t  a conc lus ion  on th e  
fac ts  adverse to  M r. Jos. de P o o rte r  was in e v ita b le , 
bu t, a fte r  c a re fu lly  recons ide ring  th e  evidence, 
they are n o t m in de d  to  c a rry  th e ir  v iew  beyond 
the  p o in t reach by  th e  P res iden t. T h e  case is  one 
° f  con traband .

M r. Jos. de P o o rte r  c la im s th e  b e n e fit o f the  
■Declaration o f L o n do n , as m od ified  w hen i t  was 
adopted by  th e  O rders  in  C ou n c il, da ted  th e  
¿Oth A u g . and  29 th  O ct. 1914. B y  a r t .  38, “  ^  
Vessel m ay n o t be ca p tu re d  on th e  g ro u n d  th a t  
8he has ca rr ie d  con tra b a n d  on a p rev ious occasion, 
. ' f  such ca rriage  is  in  p o in t o f fa c t a tan  end,”  and 
th is , as m od ified , becomes, u n d e r th e  f i r s t  o rder, 

a n e u tra l vessel w h ich  succeeded in  c a rry in g  
con traband to  th e  enem y w ith  fa lse  papers m ay 
b® de ta ined  fo r  h a v in g  ca rr ie d  such con tra b a n d  
! t  she is encountered before  she has com ple ted  her 
r c tu rn  voyage,”  and, u n d e r th e  second, ‘ ‘ a n e u tra l 
^essel w ith  papers in d ic a t in g  a n e u tra l destina- 
t '°U , w h ich , n o tw ith s ta n d in g  th e  d e s tin a tio n  
shown on  th e  papers, proceeds to  an enemy 
1 '°« , s h a ll be lia b le  to  cap tu re  and condem nation  
“  she is  encounte red  before  th e  end o f he r n e x t 
v°yage.”

I n  The Zamora (13 A sp . M a r. L a w  Gas. 330; 
j 14 L .  T . Rep. 626 ; (1916) 2 A . 0 . 77) th e ir  
D ordsh ips had occasion to  observe : “  I t  does n o t 
° llo w  th a t  because O rde rs  in  C o u n c il cannot 

Prescribe o r  a lte r  th e  la w  to  be adm in is te re d  by 
the  P r iz e  C o u rt, such c o u rt w i l l  ig n o re  them  
e n tire ly . O n  the  c o n tra ry , i t  w i l l  a c t on them  in  
e^ery case w h ich  th e y  a m o u n t to  a m it ig a t io n  
° t  th e  C ro w n  r ig h ts  in  fa v o u r o f th e  enem y o r 
De^ r a li as th e  case m ay be.”

T here  can  bo no d o u b t, fro m  th e  re c ita ls  eon- 
ained in  these in s tru m e n ts  and o therw ise , th a t  

. “ e p rov is ions above quo ted  were m ean t to  operate 
fsw our o f n e n tra ls .'a n d  to  be a re s tr ic t iv e  defi- 

■tron o f  th e  T igh ts  w h ich  H is  M a je s ty  w o u ld  
exercise as a b e llig e re n t Sovere ign in  tb e  presen t 
J f '  so Jong as th e y  rem ained  unrescinded, 

he ther tb e  d iffe rence  between these p rov is ions 
Rd th e  genera l ru les  o f in te rn a t io n a l law , as la id

dow n be fore  th e  o u tb re a k  o f  th is  w ar, be g re a t o r  
sm a ll, o r  takes one fo rm  c r  a no the r, i t  is  n o t 
necessary to  in q u ire . U n less  th is  n e u tra l vessel 
fa lls  w ith in  tb e  cases specified, i t  is  enough fo r  
p resen t purposes to  say th a t  “  she m ay n o t be 
ca p tu re d  ” — th a t  is, in  th e  course o f  he r voyage 
fro m  H u e lv a  to  R o tte rd a m — “  on th e  g ro u n d  th a t  
she has ca rr ie d  co n tra b a n d  on a p rev ious occa
s io n ,”  to  w it ,  coa l on  an o u tw a rd  voyage fro m  
N e w p o rt (M on.) as fa r  as T e n e riffe , “  i f  such c a r
r ia g e  is a t  an end,”  as i t  was as soon as th e  coal 
was sa fe ly  landed  the re . N ow , she never suc
ceeded in  c a rry in g  co n tra b a n d  to  th e  enem y, and 
she never proceeded to  an enem y p o rt,  and so she 
has th e  good fo rtu n e  to  fa l l  outs ide th e  cases 
specified and  to  escape condem na tion . Such was 
th e  P re s id e n t’s decis ion, and  th e ir  L o rd s h ip s  
th in k  i t  was r ig h t .  T h e y  w i l l  h u m b ly  advise H is  
M a je s ty  th a t  b o th  these appeals shou ld  be d is 
m issed w ith  costs.

S o lic ito rs : fo r  th e  C row n , Treasury Solicitor; 
fo r  th e  ow ners o f th e  Alwina, Tarry, Sherlock, 
and King.

Jan. 31, Feb. 1, and March 15, 1918.
(P re se n t: T he  R ig h t  H ons. L o rd s  P a r k e r  op 

W a d d in g t o n , Su m n e r . P a r m o o r , W r e n - 
b u r y , and  S ir  Sa m u e l  E vans  )

T h e  D e r f f l in q e r  (No. 2). (a)
ON APPEAL FROM THE SUPREME COURT FOR 

EGYPT (IN  PRIZE).
Prize Court —  Cargo —  Consignees under bills of 

lading— Ownership.
The appellants, a company incorporated under the 

laws of Italy, carried on business at Genoa. They 
purchased goods in M anilla through the inter
mediary of G. and Co., a German firm., of Ham
burg, which had a branch at Manilla, c.i.f. Genoa. 
The goods were shipped in  July  1914 on board the 
German vessel D . On the 30th July 1914 G. and 
Go., at M anilla, invoiced the goods to the appel
lants. The bills of lading were made out to the 
order of 0. and Co., Hamburg, and forwarded to 
them. Af!cr indorsement G. and Co. sent them to 
an Italian  bank at Florence to hold against the 
acceptance of the draft for 55,375 francs drawn 
upon the appellants by O. and Go., of Hamburg. 
On, the 2nd Dec. 1914 the draft was accepted and 
the bills of lading handed to the appellants.

The steamship D . was seized as prize on the 
2nd Aug. 1914 at Port Said and the goods con
demned. The goods were claimed on the ground 
that the contract was governed by Italian  law, 
according to which the property in the goods 
claimed passed to the claimants the moment they 
were shipped for conveyance to them at Genoa—• 
i.e ., at a time anterior to the capture of the vessel.

Held, that it was the intention of the parties that the 
properly in  the goods should not pass until the 
draft was accepted, and as the draft had not been 
accepted at the date of seizure the condemnation 
was right.

Principle laid down in  T he  Odessa (13 Asp. Mar. 
Law Gas. 215 ; 114 L. T . Hep. 1 0 ; (1916) A. C. 
145) applied.

A p p e a l  fro m  a ju d g m e n t o f  tb e  Suprem e C o u rt
fo r  E g y p t  ( in  P rize ), da ted  th e  14 th  A p r i l  1916,

(a) Uspoiteil by W. F, Rk id , Esq., Barrlstor-»t-l.r.i».
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b y  w h ich  th e  c la im  o f  th e  Socie ta  A n o n im a  “  I I  
T ru c io lo  ”  (the  appe llan ts ) to  fo r ty - th re e  bales o f 
k n o tte d  hem p fib re , p a r t  ca rgo  ex th e  s team sh ip  
Derfflinjer, was re jec te d  and th e  bales a d ju d g e d  
to  have belonged a t  th e  t im e  o f  ca p tu re  to  
enemies o f th e  C ro w n  and lia b le  to  con fisca tion  
as good and  la w fu l p riz e  and  an  o rd e r m ade fo r  
th e ir  sale.

T he  responden t was H is  M a je s ty ’s P ro c u ra to r  
in  E g y p t.

F. D. MacKinnon, K .C . and  F . Boston-Bruce fo r  
th e  appe llan ts .

S ir  Gordon Hewart (S.-G.) and  W. L illey  fo r  th e  
respondent.

T he  considered o p in io n  o f  th e  board  was 
de live red  b y

L o rd  P a r m o o r .— T h is  is  an appeal fro m  a 
ju d g m e n t o f th e  Suprem e C o u rt fo r  E g y p t  ( in  
P r iz e )  o f th e  14 th  A p r i l  1916. T he  c o u rt re jec ted  
th e  c la im  o f  th e  ap p e lla n ts  to  fo r ty - th re e  bales o f 
k n o tte d  hem p fib re , p a r t  ca rgo  ex th e  s team ship  
Derfflinger, and pronounced th e  sa id  bales to  have 
belonged, a t  th e  t im e  o f  ca p tu re  and  seizure, to  
enemies o f th e  C row n , and  as such s u b je c t to  
con fisca tion  and  condem nation .

T h e  a p p e lla n ts  are  a com pany in co rp o ra ted  
u n d e r th e  law s o f  I t a ly  and are c a rry in g  on  bu s i
ness in  th a t  co u n try . T he  bales o f k n o tte d  hem p 
fib re  were purchased in  M a n il la  a t  an in c lu s ive  
p rice  o f 55,375 francs , on c .i.f. te rm s. T he  sa id  bales 
w ere sh ipped to  H o n g  K o n g  p a r t ly  in  th e  steam 
sh ip  Chinhua and p a r t ly  in  th e  steam sh ip  
Wunensang, and  a t  H o n g  K o n g  were resh ipped 
on th e  G erm an  s team sh ip  Derfjlinger fo r  convey
ance to  th e  p o r t  o f  Genoa. T h e  b ills  o f  la d in g  
re la t in g  to  th e  sh ipm en ts  are  da ted  respective ly  
th e  2 9 th  Ju n e  and  th e  3 rd  J u ly  1914, and  were 
fo rw a rd e d  b y  a b ra n ch  G e rm ann  and  Co., o f 
M a n illa , to  th e  house G e rm a n n  and  Co., o f 
H a m b u rg , w ho fo rw a rd e d  th e  sa id  b il ls  to  a bank 
in  F lo rence , th e  C re d ito  I ta lia n o , w ith  in s tru c 
t io n s  to  th e  said b ank  to  d e live r th e  said b il ls  o f 
la d in g  to  th e  a ppe llan ts , a g a in s t acceptance by  
th e m  o f a d ra f t  fo r  55,375 fran cs  d ra w n  on  the  
a p p e lla n ts  b y  th e  sa id  G e rm ann  and Co., o f 
H a m b u rg . O n  th e  2nd  D ec. 1914 th e  sa id  ban k  
accepted th e  sa id  d ra f t ,  and the reupon  fo rw a rd e d  
th e  said b il ls  o f  la d in g  to  th e  appe llan ts .

O n  th e  15 th  O ct. 1914 th e  s team sh ip  Derfflinger 
was seized as p rize  o f  w a r and was condem ned as 
p rize  by  decree o f th e  Suprem e C o u rt o f  E g y p t 
( in  P rize ) on  th e  2 0 th  Jan . 1915. I t  was ordered, 
u n d e r th e  said decree, th a t  th e  co n s id e ra tio n  o f 
th e  cargo  on board  th e  Derfflinger shou ld  s tand  
ove r w ith  l ib e r ty  to  an y  p a r ty  in te re s te d  to  app ly . 
T h e  a ppe llan ts  th e reupon  app lie d  to  th e  respon
den t, H is  M a je s ty ’s P ro c u ra to r  in  E g y p t, fo r  th e  
d e liv e ry  o f  th e  said bales to  them . T he y  file d  
th e ir  c la im  in  th e  P r iz e  C o u rt and asked fo r  the  
release o f th e  bales on th e  g ro u n d  th a t  th e y  were 
n e u tra l and th e  la w fu l owners th e re o f a t th e  tim e  
o f  th e  seizure. O n  th e  14 th  A p r i l  1916 ju d g m e n t 
was de live red  a g a in s t th e  c la im  o f  th e  a p pe llan ts  
and th e  appeal is b ro u g h t a g a in s t th is  ju d g m e n t.

I t  has been se ttle d  by  th e ir  L o rd sh ip s , as a 
p r in c ip le  o f  in te rn a t io n a l law , th a t  th e  question  
w h e th e r goods seized as p rize  are enem y in  
ch a ra c te r depends on p ro p e rty  and  n o t on  r is k , 
an d  th a t  th e  p ro p e rty  to  be looked  fo r  is  the  
genera l p ro p e rty  as opposed to  a n y  special p ro 
p r ie ta ry  r ig h t :  (The Odessa, 13 A sp . M a r. L a w

Cas. 2 1 5 ; 114 L .  T . R ep. 1 0 ; (1916) A .  C. 145; 
The Parchim, ante, p . 196; 117 L .  T . R ep. 738;
(1918) A .  C. 157).

T he  o n ly  question , th e re fo re , w h ich  arises in  
th is  appeal is  in  w hom  was th e  genera l p ro p e rty  
in  th e  goods a t  th e  t im e  o f  se izure on th e  15th 
O c t. 1914. T h e ir  L o rd s h ip s  are p repared  to  
accept th e  a p p e lla n ts ’ co n te n tio n  th a t  th e  pa rties  
in te n de d  th e  tra n s a c tio n  to  be governed b y  I ta l ia n  
law . B u t  i t  is  q u ite  c lea r on th e  evidence th a t  
th e  ques tion  w h e th e r and w hen th e  genera l p ro 
p e r ty  passes by  v ir tu e  o f  a c o n tra c t o f  sale o f 
goods m us t, a cco rd in g  to  I ta l ia n  law , be de te r
m in e d  (as i t  is  acco rd in g  to  E n g lis h  la w ) b y  the 
in te n tio n  o f tb e  p a rtie s  to  th e  co n tra c t. O n  the 
o th e r hand, i t  does n o t appear th a t  th e  I ta l ia n  
la w  has an y  specia l ru les  such as those recognised 
in  th e  Sale o f  Goods A c t  1893 as to  how  th is  
in te n tio n  o u g h t to  be discovered. A f te r  f u l l  con
s id e ra tio n  o f  a l l  th e  c ircum stances th e ir  L o rd sh ip s  
f in d  them selves in  ag reem ent w ith  th e  f in d in g  
o f  H is  H o n o u r  Ju d g e  G ra in  th a t  i t  was the  
in te n tio n  o f  th e  p a rtie s  to  th e  c o n tra c t th a t  tbe  
p ro p e r ty  in  th e  bales o f  k n o tte d  hem p fib re  
shou ld  n o t pass to  th e  buye rs  u n t i l  th e  d ra f t  he ld  
by  th e  b ank  on  b e h a lf o f G e rm ann  and  Go. had 
been accepted. T h is  d ra f t  had  n o t been accepted 
a t  th e  da te  o f  seizure, and  i t  fo llo w s  th a t  a t  th a t  
da te  th e  p ro p e rty  in  th e  bales was in  th e  enemy 
f irm  G e rm a n n  and Co., H a m b u rg , and lia b le  to  
se izure  an d  co n dem na tion  as enem y goods.

T h e ir  L o rd s h ip s  w i l l  h u m b ly  advise H is  
M a je s ty  th a t  th e  appeal shou ld  be dism issed 
w ith  costs.

S o lic ito rs  fo r  th e  appe llan ts , Waltons and  Co.
S o lic ito rs  fo r  th e  respondent, Treasury 

Solicitor.

Jan. 29 and March  15 ,1918.

(P re s e n t: T he  .R ig h t  H ons. L o rd s  P a r k e r  o f  
W A d d i n g t o n , S u m n e e , P a r m o o r , W e e n - 
b u r y , and S ir  S a m u e l  E v a n s .)

T h e  P r o t o n , (a)
ON APPEAL FROM THE SUPREME COURT FOR 

EGYPT (IN  PRIZE).
Prize Court —  S h ip — Enemy character —  F la g -r  

Evidence as to the true beneficial ownership and 
control of vessel— Declaration of London, art. 57 
— Order in  Council of the 29th Oct. 1914.

By art. 57 of the Declaration of London the neutral 
or enemy character of a vessel is determined by the 
flag which she is entitled to fly.

The P . was a steamship entered on the Greek 
register and consequently entitled to fly  the Greek 
flag. She was condemned by the Prize Court in 
Egypt on the ground that on the evidence the bene
ficial ownership and control of the vessel was in 
the German Government and not in the nominal 
owner, K ., who was a Greek.

Held, that the evidence justified the conclusion that 
the nominal owner, K ., was merely an agent of the 
German Government and was not therefore entitled 
to the benefit of art. 57, even assuming that that 
article was binding on the court, and therefore the 
vessel had properly been condemned.

Extent to which Orders in  Council are binding on the 
court considered and explained.

(a) Reported by W , E. R etd, Esq., Barristor-at-Law,
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Rule laid down in  T he  Z am ora  (13 Asp. M ar. Law
Cos. 330 ; 114 L . T . Rep. 626 ; (1916) 2 A. C. 77)
applied.

A p p e a l  f ro m  an o rd e r o f th e  Suprem e C o u rt of 
E g yp t, d a ted  th e  8 th  Feb . 1916, p ro n o u n c in g  th e  
Proton to  have belonged a t  th e  t im e  o f  ca p tu re  
and seizure to  enemies o f  th e  C row n , and  con
dem n ing  th e  sh ip  as good an d  la w fu l p rize .

T he  Proton was a s team sh ip  on  th e  G reek 
ï® gister and  e n t it le d  to  f ly  th e  G reek  flag . T h e  
Prize C o u rt in  E g y p t  h e ld  th a t  she in  fa c t  
belonged to  th e  G e rm a n  G ove rn m e n t, and  th a t  
be r c o n tin u in g  to  f ly  th e  G reek  fla g  was a m ere 
b lin d  to  conceal he r tru e  n a t io n a lity .

Balloch fo r  th e  a p p e lla n t.

S ir  Gordon Eewart (S.-G.) and Raelwrn  fo r  th e  
C row n.

T he  considered ju d g m e n t o f th e ir  L o rd s h ip s  
Was de live red  b y

L o rd  S u m n e r .— O n  th e  8 th  Feb . 1916 th e  
steam ship  Proton was condem ned in  p rize . T he  
presen t appeal is  b ro u g h t b y  G eorge K o ts o v illis ,  
f a s te r ,  and  M ic h a e l K o u re m e tis , c la im in g  as 
ow ner o f th e  sh ip . T h e  fo rm e r o n ly  represents 
the  t i t le  o f K o u re m e tis , h is  em p loye r. H e  has 
110 independen t r ig h t  o f h is  own.

T he  Proton was on  th e  G reek re g is te r  and flew  
the  G reek fla g , n o r  is  th e re  a n y th in g  in  th e  
evidence to  show th a t  she was n o t e n t it le d  to  do 
s° . T h e  g ro u n d  o f condem na tion  was th a t, in  
t ru th ,  she belonged to  th e  G e rm an  G overnm ent. 
The  a p p e lla n ts  con tend  th a t  he r fla g  is conclus ive 
t?  the  c o n tra ry . T h e y  re ly  on c. _6 o f th e  
D e c la ra tio n  o f L o n d o n , w h ich  deals w ith  enem y 
characte r, and  b y  a r t .  57 prov ides : “  S u b je c t to  
the  p ro v is ion s  respec ting  tra n s fe r  to  an o th e r 
,lag ”  (w h ich  do n o t a p p ly  here), “  th e  n e u tra l o r  
enemy ch a ra c te r o f a vessel is  de te rm ined  b y  th e  
üag w h ich  she is  e n t it le d  to  f ly . ”  I t  is  n o t neces
sary to  cons ider on th e  p resen t occasion w h e th e r 
th is  p ro v is io n  w ou ld  in  an y  case a p p ly  i f  th e  use 
e i th e  n e u tra l f la g  were o n ly  p a r t  o f  a fra u d u le n t 
design to  de fea t b e llig e re n t r ig h ts .

T h e ir  L o rd s h ip s  h e ld  in  The Zamora (13 A sp . 
■Aar. L a w  Gas. 330 ; 114 L .  T . R ep . 626 ; 
H 9 l6 )  2 A . 0 .  77, a t  pp. 96 and 97) th a t  w h ile  
the  C ro w n  ca n n o t b y  O rd e r in  C o u n c il p re 
scribe o r  a lte r  th e  la w  to  be a d m in is te re d  b y  a 
O ourt o f  P r ize , th e  c o u rt w o u ld  a c t on O rders  
ln  C o u n c il in  every case in  w h ich  th e y  a m o u n t to  
a m it ig a t io n  o f th e  C ro w n ’s r ig h ts  in  fa v o u r o f 
"he enem y o r n e u tra l, as th e  case m ay  be. T he  
D e c la ra tio n  o f  L o n d o n  O rd e r in  C ou n c il, N o . 2, 
¿^14, w h ic h  declared th a t  th e  p ro v is ion s  o f th e  
D e c la ra tio n  o f  L o n d o n  sh o u ld  be adopted  and  
h u t in  fo rce , was in  fo rce  a t th e  m a te r ia l t im e  in  
Ib is  case. Does th e n  a r t.  57 p rescribe  th e  la w  to  
b? adm ins te red  b y  a C o u rt o f P r iz e  o r  does i t  
d irec t th a t  th e  r ig h ts  o f th e  C row n  are to  be 
^ lit ig a te d  in  fa v o u r o f a n e u tra l o r  o f th e  enem y F 
Id  th e ir  L o rd s h ip s ’ o p in io n , th e  fo rm e r is  th e  
|® ec t o f th e  a rt ic le . I t  declares th a t  a C o u rt o f 
D rize  sh a ll d e te rm in e  th e  ch a ra c te r o f  a vessel 
aJleged to  be o f  enem y ch a ra c te r b y  one s ing le  
C ircumstance, th e  ch a ra c te r o f th e  fla g  w h ich  she 
18 e n tit le d  to  f ly ,  and  n o t b y  th e  e n tire  body o f 
re levan t c ircum stances w h ic h  d e te rm ine  th e  
t r u th  as to  th a t  cha rac te r. T h is  is  a p o s itive  
P re sc rip tio n  as to  a m a te r ia l p a r t  o f  th e  la w  o f
evidence.

F u rth e rm o re , th e  su rre n d e r o f th e  r ig h ts  o f  th e  
C ro w n  is  a th in g  n o t to  be in fe rre d  fro m  d o u b tfu l 
language o r f ro m  genera l cons idera tions, espec ia lly  
in  a case o f f ra u d  and  in  a m a tte r  so g rave  as 
th e  exercise o f sovere ign b e llig e re n t r ig h ts . T he  
te rm s  o f th is  a r t ic le  are l i t t le  adapted  to  a w a ive r 
o f H is  M a je s ty ’s r ig h ts  in  fa v o u r o f  o th e rs : th e y  
c le a r ly  p u rp o r t  to  p rescribe  th e  la w  on  a to p ic  
w h ic h  has been th e  su b je c t o f  m an y  decisions. 
T h e ir  L o rd s h ip s  are o f o p in io n  th a t, n o tw ith s ta n d 
in g  th e  O rd e r in  C o u n c il, i t  is  th e ir  d u ty , s it t in g  
in  P rize , to  cons ider th e  fa c ts  proved , in  o rd e r to  
asce rta in  w h a t th e  ch a ra c te r o f  th e  Proton re a lly

W h e n  seized on  th e  1 6 th  M a y  1915 she was 
lo a d in g  oats a t  th e  T u rk is h  p o r t  o f  K iu lu k ,  in  
A n a to lia , h a v in g  la te ly  a rr iv e d  f ro m  C a lym nos. 
One “ M ih a i l K r o m a t is ”  was en tered  on  th e  
s h ip ’s papers a,s a seaman, and was on board  
p u rp o r t in g  to  a c t in  th a t  ca pac ity , b u t  he s ta ted  
to  th e  B r i t is h  o ffice r w ho searched th e  vessel th a t  
he was re a lly  h e r ow ner t ra v e ll in g  in  th e  vessel 
to  bu y  goods a t one p o r t  and  se ll th e m  a t ano the r, 
and  he is  now  th e  ch ie f a p p e lla n t. T he  sh ip  had  
le f t  Piraeus in  b a lla s t on  th e  22nd A p r i l  fo r  
A d a lia , w here he b o u g h t, am ong o th e r th in g s , 
eggs, ch ickens, and  b u llo cks , and  sa iled  in  he r 
w ith  them  fo r  Samos and  Piraeus. I t  is  suggested 
th a t  he was en te red  in  th e  sh ip ’s papers as a 
seaman because the re  was no  o th e r ca p a c ity  rn  
w h ich  he co u ld  be entered, b u t  th is  is  m ere 
guess-work. H e  came to  A le xa n d ria , p re su m a b ly  
in  th e  vessel, b u t  d id  n o t th in k  f i t  to  re m a in  fo r  
th e  t r ia l  o r  to  g ive  evidence on  oa th .

T he  m aster, however, gave evidence on h is  
beha lf. H e  swore th a t  on  th e  passage fro m  
A d a lia , th e  w ea ther b e in g  rou g h , some o f  th e  
b u llo cks  became seasick, w hereupon i t  was decided 
to  la n d  th e m  an d  th e  o th e r cargo  a t  th e  is la n d  o f 
C a lym nos. T h is  was how  th e  vessel came to  be 
lo a d in g  a t  K iu lu k .  T h is  s to ry  th e  lea rned  ju d g e  
d id  n o t  believe, n o r were th e ir  L o rd s h ip s  in v ite d  
to  g ive  i t  credence. I t  was a d m itte d  th a t  the  
Proton had  been ta ke n  in to  C a lym nos in  o rde r to  
p ic k  u p  and  ru n  a cargo  o f co n tra b a n d  nam ely, 
fu e l o i l  in  t in s — in to  th e  T u rk is h  p o r t  o f B u d ro u m , 
o n ly  a fe w  hours  aw ay on  th e  m a in la n d . T h is  
e n te rp rise , however, was fo re s ta lle d . N o  d o u b t 
th is  is  tru e  so fa r  as i t  goes, b u t  th e re  is  a good 
deal m ore  in  he r manoeuvres th a n  th is .

C a lym nos was th e  b ir th p la c e  o f M . M ich ae l 
K o u re m e tis , a nd  th e  day a f te r  h is  a r r iv a l in  th e  
Proton the re  a rr iv e d  th e  s team sh ip  Vassilefs 
Oonstantinos laden  w ith  fu e l o i l  consigned to  h is  
uncle , w ho was a ta ilo r .  M . K o u re m e tis  p ro m p t ly  
boarded he r and tr ie d  h a rd  to  induce  th e  c a p ta in  
to  ta ke  th e  cargo  o f o i l  on  to  B u d ro u m , b u t 
w ith o u t success. H e  th e n  t r ie d  to  ge t i t  t ra n s 
fe rre d  to  th e  Proton, b u t  th e  s h ip ’s a gen t in s is te d  
th a t  th e  o il  m u s t be landed. W h e n  th is  had  been 
done, th e  I ta l ia n  a u th o rit ie s , w ho were in  occu
p a tio n  o f th e  is la n d , dec lined  to  le t  i t  go aga in . 
T h e y  suspected an a tte m p t to  su p p ly  th is  fu e l to  
th e  T u rk s . I t s  q u a n t ity  a lone m ade i t  an 
u n su ita b le  cargo  fo r  cons ig n m e n t to  so s m a ll an 
is la n d  •

W h o  th e n  was M . M . K o u re m e tis  ? O f G reek 
race and  a C a ly m n io te  bo rn , an d  th e re fo re  an 
O tto m a n  sub je c t, fo r  fo u rte e n  years o r  m ore  he 
had  been in  business as a sponge m erch a n t a t 
H a m b u rg . H e  says th a t  he p rospered  the re , b u t  
the re  was evidence th a t  a b o u t 1913 he fa ile d  in



270 MARITIME LAW CASES.

P b i y . Co. ]  B b it j s h  a n d  F o b e ig n  St e a m s h ip  C o m p a n y  v . T h e  K in g . [C t . op A p p .

business, h a v in g  q u a rre lle d  w ith  and become 
h e a v ily  indeb ted  to  h is  (Herman p a rtn e r, H e r r  
E m il  S t il le r .  H e  was th e n  ta ke n  in to  th e  service 
o f  th e  D e u ts c h e -T rip o lita n is c h e  H a n d e ls -A k tie n - 
G ese llscha ft. H e  fu r th e r  says th a t, h a v in g  
m ade a considerab le  fo rtu n e , he proceeded to  
rea lise  i t  a t  th e  o u tb re a k  o f  w a r and q u it te d  
G e rm a n y  fo r  home. O n  th e  1 5 th  A p r i l  1915 he 
o b ta ine d  a c e rtif ic a te  o f  G reek n a t io n a li ty  and 
became a su b je c t o f th e  K in g  o f th e  H ellenes, 
and  tw o  days la te r  b o u g h t th e  Proton fo r  abou t 
160,000_ francs . A s  he was a lso able a b o u t the  
same tim e  to  b u y  th e  fu e l o i l  ca rgo , sh ipped in  
th e  Vassilefs Constantines, and  th e  flo u r, th e  
co rn , and  some o f th e  bu llo cks , sh ipped in  th e  
Proton a t  A d a lia , he m u s t have disposed o f  con
s ide rab le  sums. H e  says th e re  wore fu r th e r  sums, 
a m o u n tin g  to  a bou t 20,000 francs , w h ich  he had 
p laced in  th e  hands o f  tw o  C a ly m n io te  m erchants, 
V o u v a lis  ana  M a n g lis , an d  he c la im a to  have 
possessed a g re a t dea l m ore  m oney th a n  th is , 
and  specifies am o u n ts  and  to  some e x te n t i ts  
sources. T he re  was, however, evidence to  the  con 
t r a r y  g ive n  by persons com pe ten t to  speak to  the  
fac ts . T h e  b ro th e r o f  th e  a p p e lla n t, P a n t il is  
K o u re m e tis , co u ld  n o t say w he the r he was a poor 
m an  o r  a m illio n a ire , b u t A r is to te lis  M a n g lis , a 
m e rch a n t o f G a lym nos, swore th a t  M ic h a e l 
K o u re m e tis  cam e hom e fro m  G e rm a n y  in  the  
a u tu m n  o f 1914 p ra c t ic a lly  penniless, and in  A p r i l  
1915 was w e ll p ro v id e d  w ith  funds , and he appears 
to  be q u ite  in n o ce n t o f any know ledge  th a t  he he ld  
10,500 fra n cs  on  depos it f ro m  M . M ic h a e l K o u re 
m etis . N ico la s  Y o u v a lis , too, is  e q u a lly  unaw are 
o f  th e  deposit a lleged to  have been made w ith  
h im . A c c o rd in g  to  D im i t r i  M ich ae l M a ro u la k is , 
o f C a lym nos, M . M ich a e l K o u re m e tis  to ld  h im  
th a t  he was supp lied  w ith  fu n d s  fro m  th e  T u rk is h  
and G erm an Em bassies, had p a id  24,000fra n cs  to  
th e  M u te s s a r if o f A d a lia  (w h ich  seems a la rge  sum  
fo r  m ere baksheesh on th e  sh ip m e n t o f  f lo u r  and 
bu llo cks ), and  was in  th e  h a b it  o f  fre q u e n tly  c a ll
in g  a t th e  G e rm a n y  E m bassy in  A thens .

A l l  these fa c ts  are deposed to  in  a ffid av its , o r, 
in  th e  case o f V o u v a lis , are s ta ted  in  a le tte r ,  
w h ich , as i t  appears w ith o u t o b je c tio n  in  th e  
record , th e ir  L o rd s h ip s  ta ke  to  have been 
a d m itte d  in  evidence b y  consent. I t  is  tru e  th a t  
th e  a ffid av its  c o n ta in  m any o th e r s ta tem en ts  w h ich  
are n o t evidence and  are  n o t tru s tw o r th y . T h e y  
le v e l in  rum o u rs , th e y  abound  in  hearsay, th e y  
c o n ta in  m an y  exagge ra tions  and  some e x tra v a 
gancies, and a f te r  a l l  th e y  a re  a ffid av its . S t i l l  
th e  learned  ju d g e  was v ig i la n t ly  on  h is  g u a rd  
a g a in s t such p a rts  o f  th e m  as were in a d m iss ib le  ; 
he was w e ll q u a lif ie d  to  appra ise  th e m  a t th e ir  
tru e  value, and  in  th e  re s u lt he accepted them . 
O n  th e  o th e r hand, th e  a p p e lla n t gave no 
evidence on  oa th . A  le t te r  w h ich  he w ro te  to  the  
M in is te r  fo r  F o re ig n  A f fa ir s  o f  th e  H e lle n ic  
G o ve rn m e n t was a llow ed to  be read  in  evidence, 
and p ro b a b ly  w o u ld  have been o f  no g re a te r w e ig h t 
i f  fo rm a lly  a ttes ted , b u t th e  learned  ju d g e  d id  no t, 
believe i t .  N u m erous  and  precise s ta tem en ts  are 
to  lie fo u n d  in  i t  as to  th e  a p p e lla n t’s a m p le  ■ 
means, every one o f  w h ich  cou ld  have been 
lo a a ily  and co g e n tly  co n firm ed  b y  d o cu m e n ta ry  
evidence, w h ich  he m u s t e ith e r have had in  h is 
possession o r  m ig h t eas ily  have ob ta ined . 

®ucb docum ents are fo rth c o m in g , and  
. -Kourem etis  m u s t accept th e  consequences, 

w h ich , as has so o ften  been p o in ted  o u t in  C o u rts

o f  P r ize , a tte n d  on those w ho advance c la im s, 
b u t  w ith h o ld  th e  evidence w h ich , i f  th e ir  c la im s 
were ju s t,  ca n d ou r and  s e lf- in te re s t w o u ld  a lik e  
have im p e lle d  th e m  to  g ive.

T h e  learned  ju d g e  d isbe lieved  th e  a p p e lla n t’s 
case, and on  th e  evidence fo u n d  (1) th a t  M . K o u re 
m e tis  had  n o t means o f  h is  ow n w ith  w h ich  to  bu y  
th e  Proton ; d id  n o t b u y  he r a nd  was n o t he r 
o w n e r; and  o n ly  fig u re d  as he r ow ner in  o rde r 
th a t  she m ig h t co n tin u e  to  f ly  th e  G reek f la g  as 
a_ conven ien t b u t  d ishones t d e v ic e ; (2) th a t,  in  
v iew  o f  h is  enem y associa tions, he m u s t have 
b o u g h t he r w ith  G e rm an  m o n e y ; (3) th a t  o n ly  
th e  G erm an  G ove rn m e n t c o u ld  have been con
cerned  in  la y in g  o u t so m uch  m oney on th e  sh ip  
in  o rd e r fo r th w ith  to  ha za rd  h e r in  so d u b io us  and 
dangerous an ad ve n tu re  ; (4) th a t,  as M . K o u re 
m e tis  was no seaman, he co u ld  o n ly  have been on 
board  to  lo o k  a fte r  th e  in te re s ts  o f  th e  G erm an 
G ove rnm ent, h is  em p loye rs . I f  th e  lea rned  ju d g e ’s 
f ir s t  f in d in g  is  r ig h t ,  th is  appea l fa ils , fo r
M . K o u re m e tis  has no  ch a ra c te r except th a t  o f 
ow ner ip  w h ich  he can c la im  to  have th e  sh ip  
released to jh im , and , i f  n o t h e r qw ner, has no locus 
standi to  c r it ic is e  o r  c o m p la in  o f he r condem nation . 
T h e ir  L o rd s h ip s  do n o t w ish  to  be u nders tood  as 
ca s tin g  an y  d o u b t on th e  o th e r  f in d in g s , b u t  i t  i« 
n o t  necessary th a t  th e y  shou ld  express any 
o p in io n  a bou t them . I t  is  enough  to  say th a t, 
in  th e ir  o p in io n , th e  f in d in g  th a t  th e  Proton d id  
n o t be long  to  th e  a p p e lla n t, and th a t  h is  p u rp o rte d  
ow ne rsh ip  was a m ere b lin d  to  enable a G erm an  
sh ip  to  conceal h e r c h a ra c te r b y  c o n tin u in g  to  f ly  
th e  G reek fla g  as be fore , was w e ll w a rra n te d  by  
th e  evidence.

T h e ir  L o rd s h ip s  w i l l  a c c o rd in g ly  h u m b ly  advise 
H is  M a je s ty  th a t  th is  appeal sh o u ld  be d ism issed 
w ith  costs.

S o lic ito rs  fo r  th e  a p p e lla n t, Botterell and 
Boche.

S o lic ito r  fo r  th e  respondent, Treasury Solicitor.

Cmtri if Uutocaittrt.
--------+-------

COURT OF APPEAL.
Tune 20, 21, and 28 ,1918.

(B e fo re  Sw in f e n  E a d y , M .R . and  Sc b u t t o N 
and  D u k e , L .J J . )

B b it is h  a n d  F o b e ig n  St e a m s h ip  Co m p a n y  
L im it e d  v . T h e  K in g , (a)

APPEAL PB05t THE KING’S BENCH DIVISION.

Ship —  Requisition by Admiralty —  War rislc> 
taken by Admiralty— Collision due to “ hostilities 
or warlike operations”  —  Loss of steamship—  
Liability.

A steamship was requisitioned by the Admiralty 
under the terms of charter-party T . 99, clause 24 
of which provided that the Admiralty should not 
be held liable i f  the vessel should be lost ( in te r  a lia ) 
throuyh collision or any other cause arising as a 
sea risk. Clause 25 provided that the risks of war 
which were taken by the Admiralty were those risks, 
which would be excluded from an ordinary English

(«) Exported by E. A . SCRATClir.KV, Esq., Barriater-at-Law.
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policy of marine insurance by the following or 
similar but not more extended clause: “  Warranted 
free from capture, seizure, and detention and the 
consequences thereof or of any attempt thereat, 
piracy excepted, and also from all consequences 
of hostilities or warlike operations whether before or 
after declaration of war. Such risks are taken by 
the Admiralty on the ascertained value of the 
steamer, i f  she be totally lost, at the time of such 
loss."

On the 31si Dec. 1915 the steamship ivas employed 
as a transport for the troops engaged in  the war. 
About 5.30 p.m. she was running with no lights 
showing in  pursuance of Admiralty orders. A t 
the lime a large number of other vessels 
belonging to the transport services of Great Britain  
and the allies were in the neighbourhood, and all 
Were navigating without lights in consequence of 
the hostilities then in  progress. The night was 
very dark, and, although a good look-out was being 
•kept, the steamship came into collision with a 
French battleship and was sunk. The collision 
could not have been avoided by any care or skill 
on the part of those on board the steamship.

Held, that the collision was occasioned solely by the 
absence of lights and the speed at which the vessels 
were proceeding, the absence of lights causing the 
collision in  the sense that it prevented the vessels 
from seeing one another in  sufficient lime and 
when they were at such a distance apart as would 
have enabled them to take the ordinary steps 
dictated by good seamanship and steer a course 
by which each would have passed clear of the 
other.

Held, therefore, that the steamship ivas lost by the 
proximate direct and immediate consequence of 
warlike operations.

Decision of Rowlatt, J. (ante, p. 121; 117 L. T.Rep.
affirmed.

P e t it io n  op R ig h t  in  which the fo llow ing  facts 
*e re  stated

T he  su p p lia n ts  were th e  ow ners o f  th e  steam* 
sh iP St. Oswald. I n  M a rc h  1915 th e  St. Oswald 

req u is it io n e d  b y  th e  D ire c to r  o f  T ra n s p o rts  
OR b e h a lf o f  th e  L o rd s  C om m iss ioners  o f  th e  
A d m ira lty  fo r  im m e d ia te  use on  G o ve rn m e n t 
®0rvice, and  was ta ke n  in to  th e  service  o f  th e  
A d m ira lty  on th e  te rm s  o f  a c o n tra c t m ade 
oetwegn th e  su p p lia n ts  and  th e  D ire c to r  o f  T ra n s 
po rts  on  b e h a lf o f  th e  L o rd s  C om m iss ione rs  o f 
the  A d m ira l ty  con ta ined  in  a c h a rte r -p a r ty  kn o w n  
a s T . 99.

^C lause  21 o f the cha rte r-pa rty  provided as

The master shall obey all orders and instructions
k® may receive from the Admiralty or from any 

°mcer authorised by them, and shall in all respects 
comply with the confidential instructions for masters 
^  transports; but ho shall be solely responsible (on 
chalf 0f the owners) for the management, handling, 

ao navigation of the ship.

Clause 24 p ro v id e d  t h a t :
The Admiralty shall not be held liable i f  the vessel 

t  he lost, wrecked, or driven on shore, injured, or 
endered incapable of service by or in consequence of 
angers of the sea or tempest, collision, firo, accident, 

riskBS wea*k«r, or any other oanse arising as a sea

Clause 25 p ro v id e d  t h a t :
risks of war which arc taken by the Admiralty 

6 those risks which would be excluded from an ordi

nary English policy of marine insurance by the following 
or similar but not more extended clause: Warranted 
free of capture, seizure, and detention and the conse
quences thereof or of any attempt thereat, piracy 
exoepted, and also from all oonseqnenoes of hostilities 
or warlike operations whether before or after declara
tion of war. Such risks are taken by the Admiralty on 
the ascertained value of the steamer, if  sho be totally 
lost, at the time of such loss.

T h e  St. Oswald con tinued  in  G ove rnm en t 
service u n t i l  h e r loss.

O n  th e  31st Dec. 1915, a bou t 5.30 p .m ., th e  
St. Oswald was engaged as a tra n s p o r t in  th e  
E a s te rn  M e d ite rra n e a n .

She was em p loyed  in  th e  e m b a rk a tio n  o f troops  
f ro m  G a llip o li,  and  she ha d  le f t  th e  h a rb o u r a t 
Im b ro s  b ound  fo r  H e lle s , G a llip o li,  w ith  no 
n a v ig a tio n  o r  o th e r l ig h ts  show ing , in  pursuance 
o f  o rders  and  in s tru c tio n s  fro m  th e  A d m ira lty .

H e r  side lig h ts  were in  p o s itio n  and  were 
lig h te d , b u t  obscured, and  h e r m asthead l ig h t  was 
ready lig h te d , b u t  was n o t h o is te d  o r  show ing .

A f te r  she had  ro u n d e d  Cape K e p h a lo  ofE 
Im b ro s  a course was set sou th-east h a lf  sou th  
m agne tic , and  in  obedience to  he r o rde rs  she 
w e n t a t  f u l l  speed fo r  H e lles .

T h e  n ig h t  was v o ry  d a rk  and  a good lo o k -o u t 
was bo ing  k e p t on  hoard . S h o r t ly  a fte rw a rd s  th e  
h u l l  o f a la rg e  vessel, w h ich  p roved  to  be th e  
F re n c h  b a ttle s h ip  Suffren, was seen a b o u t h a lf  a 
m ile  aw ay app ro a ch in g  ra p id ly .

T h e  St. Oswald s ta rboa rded  h e r he lm , and 
a lm ost s im u ltan e o u s ly  th e  Suffren p o rte d  h e r 
he lm . T he  Suffren soon a fte rw a rd s  s tru c k  th e  
St. Oswald on  th e  p o r t  side w e ll fo rw a rd  o f a m id 
sh ips, caus ing  th e  St. Oswald to  s in k  and become 
a to ta l loss.

T he  s u p p lia n ts  said th a t  th e  ra m m in g  and  lo3s 
o f th e  St. Oswald co u ld  n o t have been avo ided b y  
a n y  reasonable care o r  s k i l l .  T h e y  a lleged  th a t  
th e  loss o w in g  to  n a v ig a tin g  w ith o u t l ig h ts  was a 
consequence o f  w a r lik e  opera tions.

O n  th e  1 0 th  and 11 th  J u ly  1917 th e  p e t it io n  o f 
r ig h t  came on  to  be h ea rd  before  R o w la tt ,  J . 
in  th e  C om m e rc ia l C o u rt,  w hen h is  L o rd s h ip  
reserved ju d g m e n t.

O n  th e  1 3 th  J u ly  1917 th e  lea rned  ju d g e  
de live red  ju d g m e n t, in  w h ic h  he decided  (117 
L .  T . R ep. 94) th a t  th e  loss o f th e  s team sh ip  was 
due to  w a r lik e  ope ra tions, and  was w ith in  th e  
r is k s  w h ich  h ad  been ta ke n  b y  th e  A d m ira l ty  
u n d e r c lause 25 o f c h a rte r -p a r ty  T . 9 9 ; and 
th a t  th e  s u p p lia n ts  were th e re fo re  e n t it le d  to  
ju d g m e n t.

F ro m  th a t  decis ion  th e  C ro w n  now  appealed.
S ir  Gordon Hewart (S .-G .) and G. W. Ricketts 

(w ith  th e m  Greer, K .C .)  fo r  th e  C row n .
Leslie Scott, K .C . and A. T. M ille r  fo r  th e  

su p p lia n ts .
S ir  Gordon Hewart (S .-G .) rep lied .
T h e  fo llo w in g  a u th o r it ie s  were re fe rre d  to  in  

th e  course o f th e  a rg u m e n ts  :
Ion ides  v. U niversa l M a rin e  Insurance Company,

8 L. T. Eep. 705 ; 14 C. B. N. S. 259 ;
Le Quellec e l F ils  v. Thomson, 13 Asp. Mar. Law 

Caa. 445 ; 115 L. T. Eep. 224;
France, Fenw ick, and  Co. v . N o rth  o f E ng lan d  

P rotecting and In d e m n ity  Association, an te , p 92 ; 
116 L. T. Eep. 684 ; (1917) 1 K. B. 522 ;

Becker, C ray , and  Co. v. London Assurance Corpora
tion , ante, p. 156; 117 L. T. Eep. 609; (1918). 
A. C. 101, at p. 144;
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Le y la nd  S h ipp in g  Company v. N orw ich  U n ion  F ire  
Insurance Society, ante, p. 4 ; 116 L. T. Rep. 
327 ; (1917) 1 K. B. 873 ; on appeal, ante, p. 258 ; 
118 L. T. Rep. 120; (1918) A. C. 351.

[Sc r d tio n , L .  J . re fe rre d  to  The Xantho (6 A sp . 
M a r. L a w  Cas. 207 ; 55 L .  T . R ep. 203 ; 11 P . D iv , 
170 ; 12 A p p . Cas. 503).] Cur. adv. vuU.

June 28.— T he  fo llo w in g  w r it te n  ju d g m e n ts  
were d e liv e re d :—

Sw in fe n  E ady , M .R .— T h is  is  th e  appea l b y  
th e  A tto rn e y -G e n e ra l on b e h a lf o f  th e  K in g  fro m  
th e  ju d g m e n t o f  R o w la tt ,  J .  in  fa v o u r o f  th e  
su p p lia n ts  on th e  t r ia l  o f a p e t it io n  o f  r ig h t .  
T h e  case is  re p o rte d  ante, p. 121 ; 117 L .  T . Rep, 
9 4 ; (1917) 2 K .  B . 769).

T h e  s u p p lia n ts  were th e  owners o f  th e  
steam sh ip  St. Oswald, w h ich  was su n k  in  th e  
M ed ite rra n e a n  on  th e  n ig h t  o f  th e  31st Dec- 
1915 a fte r  be ing  in  c o llis io n  w ith  th e  F re n ch  
b a tt le s h ip  Suffren, and  th e  question  fo r  decis ion  
is  w h e th e r th e  lose was occasioned b y  a w a r r is k  
o r  a sea r is k .

T h e  St. Oswald was a steel s ing le-screw  steam 
s h ip  o f 3810 tons gross and  2411 tons  n e t re g is te r 
and  a b o u t 3 61 ft. lo n g , and  she was re q u is it io n e d  
b y  th e  A d m ira l ty  fo r  use on G o ve rn m e n t service 
w hen she was a t  M a rse ille s  on th e  2 8 th  M a rc h  
1915. She was so ta ke n  u p  on  th e  te rm s  o f  a 
c h a rte r -p a r ty  kn o w n  as T . 99 and  expressed to  
be m ade between th e  ow ners and  th e  D ire c to r  o f 
T ra n s p o rts  fo r  and on b e h a lf o f  th e  A d m ira lty .

C lauses 21, 24, and  25 o f  th e  c h a rte r -p a r ty  are 
as fo llo w s  : “  21. T h e  m as te r sh a ll obey a ll  o rders 
and  in s tru c t io n s  w h ic h  he m ay  receive f ro m  th e  
A d m ira l ty  o r  fro m  a n y  o fficer au tho rise d  b y  them , 
and sh a ll in  a l l  respects co m p ly  w ith  th e  con 
f id e n tia l in s tru c t io n s  fo r  m aste rs o f  tra n s p o r ts ; 
b u t  he sh a ll be so le ly  respons ib le  (on b e h a lf o f  th e  
ow ners) fo r  th e  m anagem ent, h a n d lin g , and  n a v i
g a tio n  o f th e  sh ip . 24. T he  A d m ira l ty  s h a ll n o t 
be h e ld  lia b le  i f  th e  vessel s h a ll be lo s t, w recked, 
o r  d r iv e n  on  shore, in ju re d , o r  rendered  incapab le  
o f  service b y  o r  in  consequence o f  dangers o f  th e  
sea o r  tem pest, co llis io n , fire , acc iden t, stress o f 
w eather, o r  an y  o th e r cause a r is in g  as a sea r is k . 
25. T hq  r is k s  o f  w a r w h ich  are ta ke n  b y  th e  
A d m ir a l ty  are those r is k s  w h ich  w o u ld  be excluded 
fro m  an o rd in a ry  E n g lis h  p o lic y  o f  m a rin e  in s u r 
ance b y  th e  fo llo w in g  o r  s im ila r  b u t  n o t m ore 
extensive clause. W a rra n te d  free  o f  cap tu re , 
seizure, and  d e te n tio n  and  th e  consequences 
th e re o f o r  o f an y  a tte m p t th e re a t, p ira c y  excepted, 
and  also fro m  a ll consequences o f  h o s tilit ie s  o r  
w a r lik e  ope ra tions w h e th e r before  o r  a fte r  dec la ra 
t io n  o f w ar. S uch  ris k s  are ta ke n  b y  th e  A d m ira l ty  
on th e  ascerta ined  va lue  o f  th e  steam er, i f  she 
s h a ll be to ta l ly  lo s t, a t 'th e  t im e  o f such loss.”

T he  steam sh ip  co n tin ue d  in  th e  service o f  th e  
A d m ira l ty  u n t i l  she was los t. O n  th e  31st, Dec. 
1915 she was engaged as a tra n s p o r t in  th e  
E a s te rn  M e d ite rra n e a n , ass is tin g  in  th e  evacua
t io n  o f troops  f ro m  G a llip o li.  A b o u t 5.30 p.m . 
she le f t  th e  h a rb o u r a t  Im b ro s  bound  fo r  H e lles , 
G a llip o li.  She had no  n a v ig a tio n  o r  o th e r l ig h ts  
show ing  and  was p roceed ing  a t  f u l l  speed (w h ich  
was between seven and  e ig h t kn o ts ) p u rs u a n t to  
o rde rs  and in s tru c tio n s  f ro m  officers o f  the  
A d m ira lty .  H e r  side l ig h ts  were in  p o s itio n  and 
lig h te d , b u t  o b s c u re d ; h e r m asthead l ig h t  was 
lig h te d , b u t  n o t ho is ted  o r show ing. T h e  n ig h t

was d a rk  and  the re  was no m oon. A f te r  ro u n d in g  
Cape K e p h a lo  th e  vessel was p u t  o n  a course fo r  
H e lle s , S .E . i  S.

T he  c h ie f o ffice r s h o r t ly  a fte rw a rd s  saw the 
loom  o f th e  Suffren b e a rin g  a l i t t le  on  h is  s ta r
b o a rd  bow , and  a lm o s t im m e d ia te ly  a fte rw a rd s  
th e  Suffren d isp layed  lig h ts  and  he saw her 
m asthead lig h ts  and  he r p o r t  l ig h t ,  w hereupon he 
p u t  h is  he lm  h a rd -a -p o rt and  uncovered h is  side 
lig h ts  and  gave one b la s t, in d ic a t in g  th a t  he was 
d ire c t in g  h is  course to  s ta rboa rd . A lm o s t im m e 
d ia te ly  a fte rw a rd s  he saw th a t  th e  Suffren s ta r 
boarded  h e r h e lm ; she gave tw o  b la s ts  ; h e r green 
l ig h t  came in to  v iew , and  she s tru c k  and  ram m ed 
th e  St. Oswald a t  an  ang le  a b o u t 60 degrees on 
th e  p o r t  side, caus ing  he r to  s in k  a lm o s t im m e
d ia te ly .

T h e  c a p ta in  o f  th e  St. Oswald gave evidence 
th a t  he was in  th e  c h a r t room , h a v in g  handed 
ove r th e  vessel to  th e  c h ie f o ffice r, a f te r  p la c in g  
h e r oa a course fo r  H e lle s , w hen he h e a rd  the 
sound o f  one b la s t fro m  h is  ow n sh ip , and  rushed 
on  th e  b rid g e  and  fo u n d  th e  Suffren a lm o s t ahead. 
T h e  h e lm  o f h is  ow n  sh ip  was h a rd -a -p o rt, and  he 
o rde red  th a t i t  shou ld  be k e p t a t  th a t.  H is  vessel 
was s w in g in g  ra p id ly , b u t  th e  Suffren came on and 
w ith  he r ra m  s tru c k  th e  St. Oswald on  th e  p o rt 
side a b o u t oppos ite  th e  fo rem ast, and  she sank in  
a b o u t a m in u te  and  a h a lf. T h e  Suffren’s speed 
was a b o u t tw e lve  k n o ts  and  th e  St. Oswald’s s e v e n  
o r e ig h t knotB, so th a t  th e  com b ined  speeds w ou ld  
m ake a b o u t tw e n ty  kno ts , o r  a k n o t in  th ree  
m inu tes .

T h e  m as te r e s tim a ted  th a t  w hen he came on to  
th e  b rid g e  th e  vessels were o n ly  a q u a rte r  o f a 
m ile  a p a rt, p ro b a b ly  less, so th a t  i t  was a m a tte r  
o f  some t h i r t y  to  fo r ty - f iv e  seconds be fore  the 
im p a c t occurred . B e tw een  th e  t im e  w hen the  
Suffren was f i r s t  s ig h te d  and  th e  c o llis io n  the 
in te rv a l was ve ry  s h o rt indeed. T h e  t im e  stated 
in  th e  evidence d iffe rs  som ew hat fro m  th e  tim e  
s ta ted  in  th e  tw o  w r it te n  rep o rts  m ade b y  the 
m as te r s h o r t ly  a fte r  th e  ca tastrophe . B u t  in  each 
case i t  is  an e s tim a te  o n ly  and  d if f ic u lt  to  ju d g e  
w ith  a n y  degree o f  accuracy. T h e  sh o rte r pe riod  
is  p ro b a b ly  nea re r to  th e  t r u th .  T h e  o n ly  evidence 
is  th a t  o f  th e  m as te r and ch ie f o ffice r o f th e  St- 
Oswald. H o  evidence was adduced o f those on 
b oa rd  th e  Suffren, and  we are to ld  th a t  th a t  sh ip 
was subsequen tly  los t.

I n  th e  answ er and p lea o f th e  A tto rn e y -G e n e ra l 
to  th e  p e t it io n  i t  was a lleged th a t  th e  loss o f  the  
St. Oswald was occasioned b y  th e  fa u lt  and  n e g li
gence o f th e  m aste r in  n o t  keep ing  o r  caus ing  to  
be k e p t a ny , o r, a lte rn a tiv e ly , a n y  p ro p e r look -o u t, 
w hereby th e  m aste r d id  n o t become aware o f  the  
approach  o f  th e  Suffren in  su ffic ie n t t im e  to  avo id  
th e  c o llis io n . D u r in g  th e  o p e n ing  th e  A tto rn e y -  
G enera l abandoned th e  p o in t th a t  the re  was a bad 
lo o k -o u t on th e  St. Oswald. T he  A tto rn e y -  
G enera l also s ta ted  th a t  he d id  n o t take  a n y  p o in t 
a bou t th e  v a r ia t io n  o f th e  tim es  g iven , and  d id  no t 
suggest neg ligence  o f  a n y  k in d  on th e  p a r t  o f 
e ith e r sh ip . H e  also s ta ted  th a t  he d id  n o t d ispu te  
th a t  th e  s a ilin g  w ith o u t l ig h ts  was a m il i ta ry  
ope ra tion .

T he  a t t itu d e  taken  b y  th e  A tto rn e y -G e n e ra l on 
th e  t r ia l  was th a t  th e  s u p p lia n ts  had th e  burden 
o f  p ro v in g  th e ir  case an d  had n o t d ischa rged  the 
bu rden . A n d  th e  c o n te n tio n  o f th e  S o lic ito r-  
G enera l before  us has been to  th e  same effect. 
R e liance  was p laced upon  a passage in  th e  second
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■written s ta te m e n t o f  th e  m aste r th a t  “ th e  co l
l is io n  m ig h t  have been avoided i f  b o th  vessels had  
a lte re d  course to  s ta rb o a rd  f ro m  th e  t im e  o f  f ir s t  
seeing one ano the r, b u t  was p ro b a b ly  la rg e ly  due 
to  th e  u n c e rta in ty  caused by th e  screen ing  o f 
n a v ig a tio n  lig h ts .”

T h is  s ta te m e n t was cons ide rab ly  m od ified  by  th e  
m aste r’s evidence a t  th e  t r ia l ,  th a t  a f te r  th e  vessels 
f ir s t  s ig h te d  each o th e r th e y  d re w  to g e th e r so 
ra p id ly  th a t  the re  was h a rd ly  t im e  to  do a n y th in g , 
and th a t  i f  th e  Suffren had  p o rte d  her he lm  th e  
Bhips were in  such close o rd e r th a t  i t  w o u ld  n o t 
have ava iled  to  p re ve n t th e  c o llis io n , and  th a t  the 
sh ips cou ld  n o t see one an o th e r in  t im e  to  avo id  
th e  c o llis io n . H e  fu r th e r  sa id th a t  th e  co llis io n  
was so le ly  due to  c a rry in g  o u t th e  A d m ira l ty  
o rders  and  keep ing  l ig h ts  soreened.

U p o n  th e  fa c ts  I  am  o f o p in io n  th a t  th e  c o l l i 
s ion was occasioned so le ly  b y  th e  absence o f l ig h ts  
and th e  speed a t w h ich  th e  vessels were proceed
in g . T h e y  were unab le  to  see one ano th e r in  
su ffic ie n t t im e  to  p re ve n t a c o llis io n , w h ich  was 
in e v ita b le  a t  th e  m om e n t when th e  vessels f ir s t  
perceived 6ach o ther.

T he  S o lic ito r-G e n e ra l u rged  th a t  th e  absence 
o f l ig h ts  cou ld  n o t  cause a c o llis io n , a lth o u g h  th e  
Presence o f l ig h ts  m ig h t  p re ve n t one. H a v in g  
reg a rd  to  th e  speed o f th e  vessels, I  am  o f  o p in io n  
th a t  i t  was th e  absence o f l ig h ts  w h ich  caused th e  
co llis io n — caused i t  in  th is  sense, th a t  i t  p reven ted  
th e  vessels fro m  seeing one ano th e r a t  such a d is 
tance a p a rt as w ou ld  have enabled th e m  to  take  
th e  o rd in a ry  steps d ic ta te d  b y  good seam anship 
and steer a course b y  w h ich  each w o u ld  have 
Passed c lea r o f  th e  o ther.

I t  was u rg e d  th a t  by  th e  te rm s o f  th e  ch a rte r- 
p a rty  a c o llis io n  is  expressly  nam ed as a m a rin e  
r is k , and  n o t as a w ar r is k .  T h is  is  tru e . B u t  
the re  is  also a w a rra n ty , “  fro m  a ll consequences 
f>f h o s t ilit ie s  o r w a r lik e  ope ra tions ,”  and, i f  the re  
is  a c o llis io n  as such a consequence, i t  is  covered 
by th e  w a r ra n ty  and  excluded fro m  be ing  a loss 
b y  a sea r is k . I f  a vessel cha rte re d  u nder T . 99 
were ram m ed  and sun k  b y  a h o s tlile  w a rsh ip , i t  
canno t be doub ted  th a t  such a loss, a lth o u g h  
a r is in g  as a re s u lt o f  a c o llis io n  between tw o  
vessels, is  a loss b y  w a r lik e  opera tions, and 
covered b y  th e  w a rra n ty .

T he  fa c t  th a t  th e  c o llis io n  was between tw o  
vessels o f  th e  a llie s  does n o t p re ve n t i t  f ro m  be ing  
a consequence o f  w a r lik e  opera tions. T he  i l lu s 
t ra t io n  p u t  by  E r ie , C .J . in  Ionides v. Universal 
M arine Insurance Company (14 0 .  B . N , S. 259, 
a t p. 286) o f  a sh ip  b lo w n  u p  b y  torpedoes p laced 
to  p ro te c t a p o r t  fro m  h o s tile  aggression was 
o b v ious ly  th e  case o f  a f r ie n d ly  sh ip  e n te r in g  th e  
p o rt. B u t  he po in ted  o u t th a t  in  th a t  case th e  
p ro x im a te  cause o f  th e  loss w o u ld  c le a rly  be th e  
consequence o f h o s tilit ie s , and so w ith in  th e  excep
tio n . I n  th a t  case i t  was h e ld  th a t  th e  p ro x im a te  
cause o f  th e  loss was n o t th e  e x tin g u is h m e n t o f 
th e  l ig h t  on  Gape H a tte ra s , b u t th e  fa c t o f  th e  
c a p ta in  h a v in g  m issed h is  re cko n in g  and e ith e r 
*rot keep ing  a su ffic ien t lo o k -o u t, o r  n o t ly in g - to  
when h is  p o s itio n  was d o u b tfu l,  and  so ru n n in g  
ashore.

I n  France, Fenwick, and Go. v. North of England 
Protecting and Indemnity Association (ante, p . 92; 
116 L .  T . R ep. 684 ; (1917) 2 K .  B . 522) th e  p ro x i
m ate cause o f th e  loss was th a t  th e  sh ip  ra n  upon 
a sunken w reck, w h ich  is  an o rd in a ry  m a rin e  p e ril. 
T o  em b a rk  upon  an in q u iry  as to  how th e  w reck 
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cam e to  be the re , and  w h e th e r i t  arose fro m  th e  
v io lence  o f th e  seas o r  as a consequence o f  w a rlike  
o p e ra tion , w ou ld  be to  in ve s tig a te , n o t th e  p ro x i
m ate , b u t  a rem o te  cause.

I n  th e  p resen t case th e  d isp u te  is  n o t  d e te r
m ined  b y  sa y in g  th a t  th e  St. Oswald was lo s t 
th ro u g h  a c o llis io n , as th e  fu r th e r  ques tion  th e n  
arises, W h a t occasioned th e  c o llis io n  ? A n d  th e  
answ er is th a t  i t  was so le ly  occasioned b y  
obedience to  o rders  to  sa il w ith o u t l ig h ts  and  to  
go a t  f u l l  speed. Such a p roceed ing  was in  
defiance o f  th e  ru les  o f  good seam anship, b u t 
necessita ted by  th e  exigencies o f th e  w a r lik e  
o p e ra tions  th e n  in  progress.

I n  m y  o p in io n  th e  St. Oswald was los., by  the  
p ro x im a te  d ire c t and  im m e d ia te  consequence 
o f  w a r lik e  opera tions, and  a c c o rd in g ly  th a t  
th e  appeal fa ils  and muiafc be d ism issed w ith
costs« _ _ ,,

S c r u t t o n ,  L .J .— O n th e  31st Dec. 1915 th e  
steam sh ip  St. Oswald, w h ile  engaged under re q u is i
t io n  by th e  A d m ira lty  in  evacuating  th e  B r i t is h  
troo p s  fro m  th e  G a llip o li P en in su la , was ru n  in to  
and sunk b y  th e  F re n ch  b a ttle s h ip  Suffren, T he  
St. Oswald t i l l  ju s t  be fore  th e  co llis io n  was, by 
o rde rs  o f th e  A d m ira lty ,  s team ing  w ith o u t l ig h ts  
and a t f u l l  speed. T he  Suffren t i l l  ju s t  before 
th e  c o llis io n  was also steam ing  w ith o u t lig h ts .

T h e  ow ners o f th e  St. Oswald c la im ed  he r va lue  
fro m  th e  G row n  u n d e r th e  te rm s  o f th e  ch a rte r 
on  w h ic h  she was req u is itio n e d . T he  m a te r ia l 
clauses are clauses 21, 24, and 25. C lause 21 
sa ys : “ T h e  m aste r s h a ll obey a l l  o rders  and 
in s tru c tio n s  w h ich  he m ay receive fro m  the  
A d m ira l ty  o r  fro m  any o fficer a u tho rised  by  them , 
and  sh a ll in  a l l  respects co m p ly  w ith  th e  con
f id e n tia l in s tru c t io n s  fo r  m aste rs o f t r a n s p o r ts ; 
b u t he sh a ll be so le ly  responsib le  (on  b e h a lf o f 
th e  owners) fo r  th e  m anagem ent, h a n d lin g , and  
n a v ig a tio n  o f  th e  sh ip .”  T hen  clause 2 4 : “ T he  
A d m ira l ty  sh a ll n o t  be h e ld  lia b le  i f  th e  vessel 
s h a ll be los t, w racked, o r  d riv e n  on shore, in ju re d , 
o r  rendered  incapab le  o f service by o r  in  conse
quence o f dangers o f th e  sea o r  tem pest, c o l
lis io n , fire , acc iden t, stress o f w eather, o r  any 
o th e r cause a r is in g  as a sea r is k . ’ c la u se  25 
i s : “  T h e  ris k s  o f w a r w h ich  are  ta k e n  by th e  
A d m ira l ty  are those r is k s  w h ich  w o u ld  be 
excluded fro m  an o rd in a ry  E n g lis h  p o lic y  or 
m a rin e  insu rance  b y  th e  fo llo w in g  o r  s im ila r  b u t 
n o t  m ore extensive  c la u se : W  a rra n te d  ̂  free  o f 
cap tu re , seizure, an d  d e te n tio n  and tn e  con
sequences th e re o f o r  any a tte m p t th e re a t, 
p ira c y  excepted, and  also fro m  a l l  consequences o f 
h o s t ilit ie s  o r  w a r lik e  ope ra tions w h e th e r be fore  
o r  a fte r  th e  d e c la ra tio n  o f w ar. . . .”  .

I t  was c lea r th a t  th e  vessel was lo s t b y  co llis io n . 
B u t  th e  ow ners a lleged  th a t  th e  loss and  th e  ^col
lis io n  were d ire c t ly  th e  consequence o f h o s t ilit ie s  
o r  w a r lik e  opera tions, and were a r is k  o f  w a r fo r  
w h ich  th e  A d m ira l ty  was liab le .

W e  are re lieved  fro m  cons id e rin g  in  th is  case 
how  fa r  p recau tions  a g a in s t enem y a c tio n  are 
“ h o s tilit ie s  o r  w a r lik e  ope ra tions ,”  fo r  in  th e  
c o u rt below , on a question  fro m  th e  ju d g e , “ Y o u  
do n o t d ispu te , o f  course, th a t  s a ilin g  w ith o u t 
l ig h ts  is  a m il i ta ry  o p e ra tio n  ? ”  th e  A tto rn e y -  
G enera l, fo r  th e  G row n, answ ered “ N o , m y  
L o rd . . . . T h a t  is  c lear. I  do n o t in  th e  
least d isp u te  th a t  itw a B  a c o n tr ib u to ry  cause.”  
I  deal w ith  th e  case on th is  adm iss ion , and 
reserve th e  r ig h t  to  consider in  any fu tu re  case
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th e  exact m ean ing  o f  th e  te rm  “  w a rlike  
ope ra tions.”

T h e  r is k s  ta k e n  b y  th e  A d m ir a l ty  u n d e r th e  
c h a rte r  are th e  r is k s  w h ich  w o u ld  be excluded 
fro m  an o rd in a ry  L lo y d ’s p o lic y  b y  th e  clause 
kn o w n  as th e  “  f.  c. and s.”  clause. T h is  b rin g s  
in to  ope ra tio n  th e  ru le  o f c o n s tru c tio n  u s u a lly  
expressed in  th e  m a x im  Causa próxima non 
remota speetátur, a phrase w h ich , a fte r  m any 
years  o f  service, now  finds th e  accuracy o f  its  
language  som ewhat in  question.

L o rd  Sum ner in  Becker, Gray, and Co. v. London 
Assurance Corporation (ante, p. 156; 117 L .  T . Rep. 
6 09 ; (1918) A .  C. 101) p re fe rs  th e  phrase th e  
“  d ire c t ”  in s tead  o f th e  “  p ro x im a te  ”  cause. 
L o rd  D u n e d in  in  Leyland Shipping Company v. 
Norwich Union Fire Insurance Society, 118 L .  T . 
R ep. 120 ; ,(1918) A .  C. 351) fa vo u rs  th e  ex
pression  “ th e  d o m in a n t cause.”  L o rd  Shaw 
uses in d if fe re n t ly  th e  te rm s “  rea l,”  “  e ffic ie n t,”  
“ p re d o m in a n t.”  L o rd  H a ld a n e  uses th e  w ords 
“ im m ed ia te  cause.”

W e  appear to  be back in  th e  reg ions fro m  w h ich  
I  had th o u g h t th e  ru le  o f  p ro x im a te  cause was 
in te n d e d  to  save us, w here i t  is  necessary to  select 
f ro m  a n u m b e r o f c o n tr ib u to ry  causes th e  p r in 
c ip a l one w h ich  caused th e  loss. W h a te ve r the  
language, I  und e rs ta n d  th e  p la in t if fs  do not, 
d isp u te  th a t  i t  is  n o t enough fo r  them  to  p rove 
th a t  th e  loss happened in  the  course o f  a m il i ta ry  
o p e ra tio n ; o r th a t  a m il i ta r y  o p e ra tio n  was one 
o f  th e  c o n tr ib u to ry  causes w h ich  to g e th e r p ro 
duced th e  loss. T he  m il i ta ry  o p e ra tio n  m u s t be 
th e  d ire c t o r  d o m in a n t cause o f th e  loss, and  no 
new and  independen t cause m u s t operate  a fte r  
th e  m il i ta ry  o p e ra tio n  alleged.

T he  question  th e n  i s : H ave  th e  p la in t if fs  
p roved  th a t  th e  d ire c t o r  d o m in a n t cause o f  the  
loss was m il i ta ry  ope ra tions, w ith o u t th e  in te r 
v e n tio n  o f  any new and independen t e ffective  
cause T here  aga iri th e  question  in  d isp u te  is 
m uch  l im ite d  b y  the  a t t itu d e  taken  b y  th e  C row n  
a t  th e  t r ia l .  T h e y  d id  n o t a ff irm a tiv e ly  a lleg6 
an y  o th e r cause ; th e y  d id  n o t a ff irm a tiv e ly  a llege 
o r  suggest th a t  e ith e r sh ip  was n e g lig e n t. The  
lea rned  ju d g e  says in  h is  ju d g m e n t : “  T he  
A tto rn e y -G e n e ra l dec lined  to  a ffirm  (and I  asked 
h im  sp e c ifica lly  as to  th e  Sufren) th a t  e ith e r 
vessel d id  w rong  u n d e r th e  c ircum stances. H e  
m ere ly  sa id i t  was n o t a ff irm a tiv e ly  p roved th a t  
th e  c o llis io n  was th e  consequence o f th e  w a rlik e  
opera tions.”

I  agree th a t  th e  p la in t i f f  who proves a sta te  o f 
fa c ts  cons is ten t w ith  l ia b i l i t y  o r  n o n - lia b il ity  o f 
th e  d e fendan t fa ils . B u t  th e  c o u rt canno t fa i l  to  
be in fluenced  b y  th e  fa c t th a t  th e  de fendan t 
declines to  a llege any s ta te  o f  fa c ts  p ro v in g  th a t  
he is  n o t  lia b le . T h e  question  th e n  i s : H ave  
th e  p la in t if fs  in  th e  presen t case p roved  th a t  the  
loss and  co llis io n  were d ire c t ly  caused b y  the  
m il i ta ry  o p e ra tio n  o f  s team ing  f u l l  speed a t 
n ig h t  w ith o u t lig h ts , in  o rd e r to  rem ove troops  
w ith o u t a t t ra c t in g  the  a tte n tio n  o f  th e  enemy 
guns o r  subm arines ?

T he  c o u rt is  in  th e  m ost u n s a tis fa c to ry  p o s itio n  
o f h a v in g  to  pass ju d g m e n t in  th e  c ircum stances 
o f th e  c o llis io n  w ith o u t n a u tic a l assessors, and  on 
evidence fro m  one sh ip  on ly . I n  m y  experience, 
i t  is  unusua l in  a c o llis io n  case fo r  th e  evidence 
o f  one side a ccu ra te ly  to  s ta te  th e  w hole facts, 
and i t  is  o b v ious ly  a lm ost im poss ib le  fo r  evidence 
fro m  one vessel a t n ig h t  accu ra te ly  to  s ta te  the

course o f o r  th e  lo o k -o u t on th e  o th e r sh ip . A n d  
th e  p o s itio n  is  n o t m ade easier w hen th e  defen
d a n t declines to  m ake an y  a ffirm a tive  suggestion 
as to  th e  c ircum stances o f  th e  c o llis io n , b u t  o n ly  
says th a t  th e  p la in t if fs ’ evidence leaves th e  m a tte r  
am b iguous.

T w o  w itnesses were ca lled  fo r  th e  p la in t if fs .  
T he  m ate  f ir s t  saw th e  Suffren tw o  p o in ts  on h is 
s ta rboa rd  bo w ; he d id  n o th in g  t i l l  th e  Suffren 
a lm o s t im m e d ia te ly  a fte rw a rd s  showed a red 
lig h t ,  w hen he q u ite  p ro p e r ly  p o rte d  and b lew  tw o  
b lasts. T h a t is, h a v in g  an a p p a re n tly  crossing  
sh ip  on h is  s ta rboa rd  side, he to o k  steps to  keep 
o u t o f  he r w ay b y  passing red  to  red. T he  St. 
Oswald’s m aste r, w ho was in  th e  c h a rt room  
below  th e  b ridge , came u p  a t once on h e a rin g  the  
tw o  b las ts , and th e n  saw th e  Suffren s l ig h t ly  on 
h is p o r t  bow, ju s t  show ing  he r green l ig h t .  T he  
co llis io n  to o k  place a lm os t d ire c t ly  and  the  
S'.'ffren s tru c k  th e  St. Oswald on  th e  p o r t  bow by 
th e  fo rem ast, a t  an ang le  o f  60 degrees to  the  
cen tre  lin e  le a d in g  a f t .  Those on th e  St. 
Oswald th o u g h t h e r head had  a lte red  five  o r  s ix 
po in ts .

I t  is  obvious, as th e  Suffren’s green l ig h t  came 
in to  v iew , th a t  she was a c tin g  u n d e r a s ta rboa rd  
he lm , and th e  ang le  o f  th e  b low , i f  th e  St. Oswald 
is  r ig h t  as to  th e  a lte ra tio n  o f  he r head, shows 
th a t  th e  Suffren was o r ig in a lly  a c ross ing  sh ip  and 
sw ung cons ide rab ly  u n d e r a s ta rb o a rd  he lm . I t  
seems fu r th e r  c lea r th a t  a l l  these events happened 
in  a ve ry  s h o rt t im e , p ro b a b ly  in  less th a n  tw o  
m inu tes, and , as th e  boats were app ro a ch in g  a t a 
o in t  speed o f abou t tw e n ty  kn o ts , th a t  th e y  p ro 

b a b ly  saw each o th e r a t cons id e ra b ly  less th a n  a 
m ile  o ff.

I f  th e  sh ips had  been c a rry in g  th e  n o rm a l 
lig h ts , i t  w ou ld  seem on th e  evidence before  us 
d if f ic u lt  to  ju s t i f y  th e  Suffren’s ac tio n . A s  a 
cross ing  sh ip , w ith  th e  o th e r on he r p o r t  side, she 
shou ld  have k e p t he r course and  speed. I f  by  
any chance th e  sh ips appeared to  be m eeting , o f 
w h ich  th e re  is no  evidence, th e  Suffren shou ld  
have passed p o r t  to  p o rt.

I  have no d o u b t i f  we heard  th e  Suffren’f  case 
we shou ld  hear a very d iffe re n t s to ry . B u t  i t  is 
one o f  th e  obvious re su lts  o f  s tea m in g  a t  n ig h t  
f u l l  speed w ith o u t l ig h ts  th a t  sh ips m ay come on 
each o th e r ve ry  sudden ly , each w ith  no  su ffic ien t 
in d ic a tio n s  o f w h a t th e  o th e r sh ip  is  do ing , and 
even o f w he ther she is  a s team sh ip  o r  s a ilin g  ship. 
A n d  I  am  n o t disposed to  tre a t  an  a p p a re n tly  
w ro ng  m anœ uvre in  w h a t has been ca lled  th e  
agony o f th e  m om ent, w hen th e  “  agony ”  is 
p roduced by th e  o rd e r to  steam  f u l l  speed w ith o u t 
lig h ts , as a new and  independen t cause, p re ve n tin g  
th e  o r ig in a l o rd e r fro m  h a v in g  its  f u l l  e ffect. 
A n d  th is  is  p a r t ic u la r ly  so when th e  defendants 
them selves w i l l  n o t ta k e  th e  bu rd e n  o f  a lle g in g  
th a t  th e  Suffren was neg lig e n t.

I  have come to  th e  conclus ion , th e re fo re , th a t 
th e  appea l shou ld  be d ism issed. B u t  I  desire to  
say th a t  in  m y  view  th is  case m u s t n o t be taken  
as d e c id ing  e ith e r th a t  every  c o llis io n  w here the 
vessels are  s team ing  w ith o u t l ig h ts  is  a w ar r is k , 
o r  th a t  s te a m in g  w ith o u t l ig h ts  b y  A d m ira l ty  
o rders  is a lw ays a w a r lik e  opera tion .

D u k e , L .J .— T he  decis ion o f  th is  case depends 
upon th e  tru e  answer to  th e  question  w he ther th e  
loss o f  th e  steam sh ip  St. Oswald was oaused by 
“  c o llis io n  ”  w ith in  th e  m ean ing  o f  clause 24 o f 
the  c h a rte r -p a r ty  m ade between th e  s u p p lia n ts
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and th e  A d m ira l ty ,  o r  was th e  consequence o f 
“  h o s t il it ie s  o r  w a r lik e  ope ra tions ”  w ith in  th e  
m ean ing  o f c lause 25.

O n  th e  31st Dec. 1915, w h ile  th e  ( ia l l ip o l i  
pen insu la  was b e ing  evacuated b y  H iB  M a je s ty ’s 
forces, th e  St. Oswald was ordered, as an a u x ilia ry  
tra n s p o r t in  th e  servico o f th e  C row n , to  proceed 
fro m  th e  is la n d  o f Im b ro s  to  Cape H e lle s  in  the  
pen insula, a d is tance  o f  a bou t te n  m ile3, as was 
stated, in  o rd e r th a t  she m ig h t th e re  ta ke  troops 
on board.

V a r io u s  sh ips were engaged in  the  u n d e rta k in g  
o f evacuation . I t  was a d a rk  n ig h t ,  and, u nder 
orders issued by  th e  p ro p e r n a va l a u th o r ity ,  th e  
vessel was n a v ig a te d  a t  he r f u l l  speed o f  seven to  
e ig h t k n o ts  an h o u r and  w ith o u t lig h ts . W h ile  
she was so p roceeding, h e r ch ie f o fficer saw ahead 
o f her, a l i t t le  on he r s ta rboa rd  bow, a vessel w h ich  
is now  kn o w n  to  have been the  F re n ch  b a ttle sh ip  
Suffren. T h e  Suffren, l ik e  th e  St. Oswald, was 
be ing  n a v iga ted  w ith o u t lig h ts , and h e r speed is  
estim ated  a t  fro m  tw e lve  to  fo u rte e n  kno ts .

A lm o s t im m e d ia te ly  u pon  be ing seen fro m  the  
S t. Oswald th e  Suffren showed he r l ig h ts . H e r  
P ort-s ide  l ig h t  and he r m asthead l ig h t  were seen 
fro m  th e  St. Oswald. T he reupon  th e  St. Oswald's 
l ig h ts  were shown, th e  St. Oswald’s he lm  was p u t 
h a rd -a -p o rt, and a s ig n a l o f  one b la s t was g iven. 
T he  Suffren s ta rboarded  h e r he lm  and  gave a 
s igna l o f tw o  b lasts. T he  re s u lt o f th e  a lte ra tio n  
made in  th e  courses o f  th e  tw o  vessels was th a t  
th e  Suffren s tru c k  th e  St. Oswald on  he r p o rt 
side w ith  hé r ra m  w ith  such fo rce  and w e ig h t 
th a t  th e  St. Oswald sank in  a b o u t a m in u te  and 
a h a lf.

B y  th e  te rm s  o f  th e  c h a rte r -p a r ty  th e  owners 
° f  th e  St. Oswald were to  bear r is k s  o f loss in  
consequence o f  c o llis io n , and th e  r is k s  w h ich  
w ou ld  be excluded fro m  an o rd in a ry  E n g lis h  
p o lic y  o f  m a rin e  insu rance  b y  th e  w ords “  w a r
ra n te d  free  fro m  . . .  a l l  consequences o f 
h o s tilit ie s  o r  w a r lik e  o p e ra tio n s ”  were to  be 
hom e b y  th e  A d m ira lty .  T he  owners o f  th e  
St. Oswald, a lle g in g  he r loss to  be w ith in  th e  r is k  
acoepted b y  th e  A d m ira lty ,  c la im ed  b y  th e ir  
p e t it io n  o f  r ig h t  to  recove r h e r va lue  fro m  th e  
C row n.

U p o n  th e  h e a rin g , th e  o n ly  evidence g iven  was 
th a t  o f  th e  ca p ta in  and  ch ie f o ffice r o f the  
St. Oswald. T he  Suffren had been su n k  a t  sea 
d u r in g  th e  w ar. N o  case o f neg ligence  on the  
P a rt o f  e ith e r vessel was set up  fo r  th e  C row n , and 
i t  was a d m itte d  b y  th e  A tto rn e y -G e n e ra l in  
oppress te rm s  th a t  th e  s a ilin g  o f th e  St. Oswald 
w ith o u t l ig h ts  was a m il i ta ry  ope ra tion .
. T he  view  o f th e  fa c ts  ta k e n  b y  th e  learned  
le d g e  in  th e  c o u rt be low  was th a t  w hen th e  
vossels s ig h te d  each o th e r th e y  were in  in s ta n t 
P e ril o f  co llis io n , th a t  n e ith e r vessel was to  blame, 
and “ th a t  th e  m anœ uvres w h ich  th e y  executed 
d id  n o t c o n s titu te  an in te rv e n in g  cause o f th e  
co llis io n , b u t  are m e re ly  to  be rega rded  as an 
a tte m p t w h ich  fa ile d  to  escape fro m  th e  e x is tin g  
P eril. Escape o r d e s tru c tio n  depended upon 
sudden a c tio n  w h ich  m ig h t be fo r tu n a te  o r  d is 
astrous, b u t  w h ich  had  to  be ta ke n .”  T h e  learned  
ju d g e  fo u n d  a cc o rd in g ly  th a t  th e  cause o f th is  
loss was th e  w a r lik e  ope ra tio n  o f n a v ig a tin g  a t 
u lg h t  a t  a h ig h  speed and  w ith o u t l ig h ts , and  he 
gave ju d g m e n t fo r  th e  su p p lian ts .

C ounse l fo r  th e  C row n  re lied , in  su p p o rtin g  the  
appeal, upon  th e  te rm s  o f th e  c h a rte r-p a rty
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w h ich  leave w ith  th e  owners th e  r is k s  o f c o llis io n , 
and  th e  ru le  w h ich  is  expressed in  th e  m a x im  
Causa proxima non remota spectatur. T h e y  con
tended th a t  th e  evidence on  th e  p a r t  o f  the  
s u p p lia n ts  d id  n o t p rove  th e  absence o f l ig h ts  to  
have been th e  p ro x im a te  e ffec tive  and im m e d ia te  
cause o f th e  c o ll is io n ; th a t  the re  was an ev id e n t 
and  u n e xp la ine d  m is take  on  th e  p a r t  o f th e  
Suffren w h ich  was th e  d ire c t cause o f th e  c o ll i
s ion ; a nd  th a t  a m is take  in  th e  n a v ig a tio n  o f 
one o f th e  tw o  a pp roach ing  ships is  a p e r il o f 
th e  sea, and n o t a r is k  fro m  w a r lik e  opera tions. 
T he  case was like n e d  to  th a t  o f th e  Linwood in  
Ionides v. Universal Marine Insurance Company 
(14 C. B . N . S. 259).

T he re  is  no la ck  o f gu idance  as to  th e  p r in c ip le  
upon w h ich  th e  cause o f loss in  a case lik e  th e  
p resen t is  to  be ascerta ined. T he  d iscussion 
covers a t  an y  ra te  th e  p e rio d  fro m  L o rd  B acon ’s 
t im e  to  th e  p resen t year. L o rd  B acon  made i t  
th e  su b je c t o f  T it le  I .  in  th e  tre a tis e  on  th e  
M a x im s  o f th e  L a w , w h ich  he ded ica ted  in  1596 
to  Queen E liz a b e th . I t  has been expounded in  
th e  case th is  yea r in  th e  H ouse o f L o rd s  o f 
Becker, Gray, and Co. v. London Assurance Cor
poration (ante, p. 156 ; 117 L .  T . B ep . 609 ; (1918) 
A . 0 .1 0 1 ). “  A  p e r il in su red  ag a in s t a c tin g  upon
th e  su b je c t in su re d  im m e d ia te ly  and n o t c ir 
c u ito u s ly  ”  (pe r L o rd  A lv a n le y  in  Hadkmton 
v. Robinson, 3 Bos. &  F u l l .  392 ); “ th e  im m e d ia te  
cause”  (pe r A b b o tt,  G .J. in  Walker v. M a it
land, 5 B . &  A . 171); causa causans (pe r L o rd  
E lle n b o ro u g h  in  Gordon v. Rimington, 1 Cam p. 
123); “  th e  p ro x im a te  and abso lu te  c e rta in  cause 
and th e  p ro x im a te  im m e d ia te  cause ”  (per 
W ille s , J . in  Ionides v. Universal Marine  
Insurance Company, a t  p . 289 o f 14 0 .  B .
N . S .); “ th e  d ire c t and  im m e d ia te  eaqse”  (per 
L o rd  F itz g e ra ld  in  Cory v. Burr, 8 A p p . Cas , 
a t p . 408 ); “  th e  rea l m ov ing  cause ”  (per L o rd  
E sh e r in  The Xantho, 6 A sp . M a r. L a w  Cas. 207 ; 
55 1L. T . B e p . 203; 11 P . D iv . 170, a t p . 172 ; 
12 (A p p . Cas. 503); and “ th e  re a l e ffec tive  
cause”  (per Lopes, L .J .  in  Pandorf and Co. 
v. Hamilton, Fraser, and Co., 5 A sp . M a r. L a w  
Cas. 568 ; 54 L .  T . B e p . 536 ; 16 Q. B . D iv . 629) are 
successive expressions o f th e  same idea. A n d  in  
Becker, Gray, and Co. v. London Assurance Corpo
ration (ante, p . 156 ; 117 L .  T . B ep . 609 ; (1918) 
A .  C. 101) L o rd  S um ner suggested th a t  th e  cause 
to  be ascerta ined is  s im p ly  “  the  re a l and com m on- 
sense cause,”  and  proposed to  s ty le  i t  “  the  d ire c t 
cause.”

T he  cause o f th e  loss w h ic h  is  here in  question  
seems to  me to  be estab lished  in  a m anner w h ich  
satisfies th e  requ irem en ts  o f th e  ru le  in  a l l  i ts  
modes o f expression, I  am  sa tis fied , as B o w la t t ,  J . 
was sa tis fied , th a t  th e  cause o f  th e  loss o f th e  
St. Oswald was th e  m il i ta ry  o r  w a r lik e  opera- 
t io n  in  w h ich  she was engaged w hen she was 
sunk.

She was pu rpo se ly  n a v ig a te d  a t  f u l l  speed 
w ith o u t l ig h ts  d u r in g  th e  n ig h t  in  an  area in  
w h ich  o th e r vessels were be ing  s im ila r ly  nav iga ted . 
Such a m ode o f n a v ig a tio n  invo lves specia l r is k s  
o f  c o llis io n , and  invo lves  also th e  r is k  th a t  in  
co n d itio ns  o f  im m in e n t p e r il c o llis io n  w i l l  re s u lt 
fro m  m ovem ents made by  m is take  in  e ffo rts  to  
avo id  co llis io n . A  co llis io n  w h ich  occu rred  in  
th is  w ay in  th e  course o f  a m il i ta ry  ope ra tio n  
b ro u g h t a b o u t th e  loss o f  th e  St. Oswald. T he  
r is k  began in  th e  m il i ta ry  ope ra tion , and th e
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m il i ta r y  o p e ra tio n  gave to  th e  r is k  its  conc lus ive  
e ffect.

I  th in k ,  th e re fo re , th a t  th e  decis ive question  
in  th e  case o u g h t to  be answered iu  fa v o u r  o f 
th e  respondents, and  th a t  th e  appea l shou ld  be 
d ism issed. . ,  , .  . ,Appeal dismissed.

S o lic ito r  fo r  the  C row n, Solicitor to the Treasury.
S o lic ito rs  fo r  th e  su p p lia n ts , Lighlbound, Owen, 

and Co.

HIGH COURT OF JUSTICE.

P R O B A T E , D IY O R C E ,  A N D  A D M I R L T A T  
D IV IS IO N .

A D M I K A L T Y B U S I N E S S .

Feb. 28, March  2 and 5, 1917.

( B efore  H i l l , J . and  E ld e r  B re th re n .)

T h e  A t h a m a s . (a.)
Salvage— Claims by the commanders and crews of 

vessels in  the Royal Navy— Conditions which 
justify an award— Facts to be taken into account 
in making an award and in  apportioning it, 
between the crews of the vessels engaged.

A Greek steamship, after s'riking a German mine, 
was salved by services rendered by nine vessels in 
the Royal Navy. The officers and crews of these 
vessels having obtained leave from the Admiralty 
to put forward claims for salvage, instituted pro
ceedings to recover salvage. The claim of one oj 
the vessels was settled, but the claims of the othir 
eight were tried. 11 was proved that the crews of 
all the vessels rendered services which contributed 
to the successful salving of the vessel.

Held, that as all the claimants had performed sub
stantial services they were all emitted to share in the 
award. That the total sum awarded was not to be 
increased by the fact that the numbers of the salvors 
were increased by their working in relays. That 
though consideration was to be taken of special 
work done or risk incurred by individuals, too 
minute a view of the services of each set of salvors 
was not to be taken, and that the services were to 
be regarded as a whole.

S a l v a g e  s u it s .
T h e  p la in t if fs  were th e  com m anders, officers, 

and  crews o f H is  M a je s ty ’s to rpedo  boa t 
destroye rs  Elecira and  E'ervent, th e  to rpedo  boa t 
N o . 9, and  th e  a u x il ia ry  tra w le rs  Sea flower, 
Sicyon, Marloes, and  Croupier, and  L ie u te n a n t 
W a r le y , R .N  R ,  and fo u r  s u rv iv in g  m em bers o f 
th e  crew  o f H is  M a je s ty ’s t ra w le r  Resono and 
th e  persona l rep resen ta tives o f  tw e lve  o thers  o f 
th e  crew  o f  th e  Resono who had  lo s t th e ir  lives 
since th e  sevice was rendered.

T he  de fendants were th e  owners o f  the  G reek 
s team sh ip  Athamas, and  he r cargo and  fre ig h t.  
T he  Athamas was a steam sh ip  o f 3317 tons gross 
and  2477 tons  n e t re g is te r, and when th e  services 
were rendered  to  he r she was on  a voyage fro m  
G a lveston  to  R o tte rd a m , w ith  a cargo  o f g ra in  fo r  
th e  B e lg ia n  R e lie f C om m ittee . T he  va lue  o f th e  
Athamas was 80,0001. and o f h e r ca rgo  57 0001. 
m a k in g  a to ta l o f  137,0001.

(O; Itcportod by L . F. O. D a u b y , E sq ,, B a r r is te r -a t -L a w ~

T h e  services were rendered b y  th e  crews o f the  
respective  vessels on 17 th  and  IS th  N o v . 1915, 
and  are f u l ly  set o u t in  th e  ju d g m e n t o f H i l l ,  J .

Laing, K .C . and  C om m ander Maxwell Ander
son, R .N ., fo r  the  p la in t if fs .

Bateson, K .C  and  Stranger fo r  th e  defendants.

H i l l , J ,, a fte r  s ta tin g  w ho  th e  p la in t if fs  and 
de fendan ts  were, and  th e  values o f  th e  salved 
p ro p e rty , p roceeded :—

A b o u t 3.30 p .m . on  th e  17 th  N o v . 1915, the  
Athamas, w hen near th e  G a llo p e r, s tru o k  a m ine  
and received ve ry  serious damage. T h e re  is  no 
evidence as to  th e  precise n a tu re  o f  th e  dam age, 
b u t th a t  i t  was ve ry  serious is  p roved  b y  th e  fa c t 
th a t  N o . 3 h o ld  f i l le d  and  N o . 4 h o ld  had 14 ft. o f 
w a te r in  i t ,  and  in  th e  bu lkh e ad  between N o . 3 
and th e  eng ine-room  th e re  was a serious bulge. 
A l l  th is  in d ica tes  ve ry  serious dam age a ft.

A f te r  th e  exp los ion  th e  crew  o f tw e n ty -n in e  
le f t  th e  Athamas, o r, ra th e r, th e  m aste r and 
officers, w ith  th e  best p a r t  o f  th e  crew , to o k  to  th e  
boats, le a v in g  beh ind  some o f th e ir  fe llo w s  and 
the  E n g lis h  p ilo t.  T h e  Resono was close by 
(hav ing  on  board  tw e n ty -o n e  persons rescued 
fro m  th e  boats o f  a N o rw e g ia n  Bteam ship w h ich  
had s h o r t ly  before  been m ined). She a t once 
proceeded to  th e  Athamas, to o k  on board  the  
officers and  men in  th e  boats, and  sen t one o f th e  
boats back to  b r in g  o ff the  res t o f th e  crew , who, 
n o t u n n a tu ra lly , were in  a s ta te  o f pan ic. T he  
E n g lis h  p i lo t  seems to  have been overlooked  by 
th e  Greeks, and came o ff in  a sm a ll boa t by 
h im se lf.

T he  Resono sum m oned assistance by w ireless, 
and, a fte r  a s h o rt t im e , as the re  seemed a chance 
o f sav ing  th e  Athamas, decided to  ta ke  h e r in  
tow . T he  m aste r and  crew  o f th e  Athamas 
refused to  re tu rn  to  her. T he  m ate  and  some o f 
the crew  d id  ge t as fa r  as g o in g  in  a boa t tow ards 
her, b u t  before  th e y  reached he r th e ir  hea rts  fa ile d  
them  and th e y  tu rn e d  back. T he  second hand  o f 
the  Resono and  fo u r  o f h e r crew  th e n  to o k  the  
Resono’s boa t and w e n t on  board  th e  Athamas, 
and the re  made fa s t th e  Resono’s 2£in. w ire .

A b o u t 5 p.m . th e  Resono began to  to w  the  
Athamas on  a course fo r  th e  K e n t is h  K n o c k . B y  
a b o u t 11 p .m . th e  Resono had b ro u g h t th e  Athamas 
to  a b o u t tw o  m iles  to  th e  eastw ard o f  th e  K e n tis h  
K n o c k , th e  d is tance  tow ed be ing  e ig h t and a h a lf  
m ilesr T h e  tow age was d iff ic u lt,  p a r t ly  o w in g  no 
d o u b t to  th e  lo w  pow er o f th e  Resono and  p a r t ly  
to  th e  sheering  o f th e  Athamas in  a heavy sw ell. 
T he  Athamas was dow n by  th e  s te rn , and  the re  
was no  one on  board  to  a tte n d  th e  wheel.

B u t  th is  towage was ve ry  u se fu l (1) in  g e tt in g  
the  Athamas aw ay fro m  th e  ne ighbourhood where 
she had s tru c k  an enem y m ine  and  w here the re  
m ig h t be, and, in  fa c t, were, o thers , and (2) in  p re 
v e n tin g  th e  Athamas d r i f t in g ,  as, w ith  the  set o f 
th e  tid e , she p ro b a b ly  w ou ld  have d r ifte d , on to  a 
m in e fie ld  to  the  sou th . A t  3.40 p .m . th e  Electro 
and  Fervent came u p  and accom panied th e  
Athamas as escort. T he  T .B . 9 also came up, and 
was sent on ahead to  m eet th e  assistance w h ich  
had  been summ oned.

A b o u t 11 p.m . th e  Seaflower, Sicyon, Marloes, 
and  Croupier a rr ive d . T h e y  had  le f t  B a rro w  Deep 
a t  5.45 p .m . and  m e t T .B . 9 a t  10.30 p.m . I n  
passing th e  T ongue  L ig h ts h ip  th e y  had g iven  
in s tru c tio n s  fo r  th e  l ig h t  to  be Bhown, A b o u t the  
same tim e  the  Director Gerling also a rrived . The
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crew o f th e  Athamas was tra n s fe rre d  fro m  th e  
"esono to  th e  Croupier, and th e  Resono le f t  fo r  
R a rw ic h  to  la n d  th e  crew  o f th e  N o rw e g ia n  
Vessel.

A b o u t 3.25 a.m . on th e  18 th  th e  Robust a rr ive d . 
T h is  b r in g s  a l l  th e  c la im a n ts  and th e  Director 
Sterling u pon  th e  scene. B y  th e ir  efEorts the  
Result was a tta in e d  th a t  the Athamas was b ro u g h t 
jo to  th e  T ham es to  M u c k in g  F la ts . She was 
beached a t  h ig h  w a te r a t  9.30 p .m . She was 
banded ove r to  th e  Salvage A sso c ia tio n  on th e  
fo llo w in g  m o rn in g , th e  19th.

T he  p a r t ic u la r  services o f  th e  Besono have 
•«ready been s ta ted. I n  a d d itio n , she d id  th e  
boat w o rk  in  m a k in g  th e  Director Gerling fa s t to

thamas. She was engaged in  a l l  e ig h t and  a h a lf  
«ours. H e r  com p lem en t is  n ine teen  a l l  to ld , under 
l ie u te n a n t  W a rle y , R .N .R .

T he  services o f  th e  o the rs  m ay  be th u s  sum 
marised. T he  Electra (com p lem en t 59) was 
engaged a b o u t tw e n ty -tw o  hours . H e r  com 
m ander, as sen io r nava l o fficer, was in  cha rge  
?*. th e  opera tions. She acted as esco rt u n t i l  th e  
'* est Oaza B u o y  was passed, and she acted as 
8uide in  fo g  th ro u g h  th e  E d in b u rg h  C hannel, 
■the Fervent (com p lem en t 59) was engaged about 
tw elve hours. She acted as escort. I n  passing 
l he K e n tis h  K n o c k  she w e n t ahead and  d is 
p layed m a rk  lig h ts  as a gu ide . T h e  T .B . 9 
(com plem ent 38) was engaged a bou t seven hours, 
*md Was ch ie fly  use fu l in  g o in g  o ff to  in fo rm  the

1 flower and  o thers  as to  th e  p o s itio n  o f  the  
athamas. T he  Seoflower (com p lem en t 18) was 
bcgaged a b o u t th ir ty -e ig h t  hours and  was a c tu a lly  
, £8t to  th e  Athamas a b o u t seventeen hours. W h e n  
he Besono le f t  and  th e  Director Gerling and 
there were m ade fa s t, th e  Seoflower made fa s t 

jS te rn  to  h e lp  to  steer, and  so co n tin ue d  u n t i l  
" lu c k in g  F la ts  were reached. T he  Sicyon (com ple
m ent 14) was engaged a b o u t fo u rte e n  hours , and 
v y f  a c tu a lly  fa s t fo r  th re e  and a h a lf  hours.

hen th e  Resono le f t  th e  Sicyon m ade fa s t on 
be s ta rboa rd  side, and so cd h tinued  t i l l  3.25 a.m .,

; hen he r p lace was ta ke n  by th e  Robust. L a te r ,
t? nav*Sal i n g  th e  L o n gsa n d  Passage, she and 

uq Marloes w e n t ahp;i^ «.nd «, ■(-pd ,,« omidpn 
- Q le f t  a t  7.45 a.m.

Marloes w e n t ahead and  acted as guides, 
v — le f t  a t  7.45 a.m. T w o  o f he r m en were on 

eard th e  Athamas f ro m  1.30 a m . T he  Marloes 
1 0lnp le m e n t 11) was engaged a b o u t fo u rte e n
b O U r n  S L . _____ ________J : ____ C _____________®bbrs. She was s ta n d in g  by f ro m  m id n ig h t  to  
rpfb a.m. and  acted as gu ide  w ith  th e  Sicyon. 
th ' ^ ro.uPie*  (com p lem en t 15) was engaged about 
, l r ty -e ig h t h o u rs  and a c tu a lly  fa s t fo r  seventeen
0 brs. W h e n  th e  Resono le f t  Bhe m ade fa s t 
¡j .bhe p ° r t  side o f th e  Athamas (whose crew  she 

d ta ke n  on  board). L ie u te n a n t K in g  w ith  tw o  
t o w e r s  on board  th e  Athamas f ro m  1 30 a.m. 
a 6 vessel was beached. L ie u te n a n t K in g  he ld  
IjP hb tage  c e rtif ica te  fo r  th e  R iv e r  Tham es. T he  
, oust (com p lem en t 17) was engaged a bou t tw e n ty  
«tn*v?* te w in g  a bou t s ix teen  hours, fa s t on th e  
and 0ar.^ side. T he  Director Gerling waB fa s t 
j  d to w in g  fro m  m id n ig h t on th e  17 th  N o v . to  
1 P-ni. on  th e  1 8 th  N ov.

Ge-1°- 60 ff tr .  as to w in g  w en t th e  Director 
i n au<t  th e  Robust were m ore  im p o r ta n t 
ta,n bbments th a n  th e  tra w le rs . T he  to ta l d is- 
0jbc® tow ed was a b o u t s ix ty  m iles , th e  to ta l t im e  
UjQj 0'Vage a bou t t h i r t y  hours. T he  w ea ther was 
Ip  “ Orate— a n o r th e r ly  w in d  w ith  a heavy sea. 
th ick  r  ® d in h u rg h  C hanne l th e re  was a t  tim es  

Ck fo g  (a t one tim e  th e  f lo t i l la  anchored fo r  an

h o u r). T he re  was also, o f  course, some d a u go r 
f ro m  u n lig h te d  o r  p a r t ia l ly  l ig h te d  channels. 
T he re  was th e  danger o f  o th e r m ines and  o f  sub 
m a rin e  a tta c k  upon  a s lo w ly  m ov ing  f lo t i l la .  
W h a te v e r w o rk  had  to  be done was done b y  th e  
salvors. T he  G reeks were o n ly  persuaded to  go 
on board  th e ir  vessel aga in  a f te r  d a y lig h t  on 
th e  18th.

T he  c h ie f e lem en t is , how ever th e  danger o f 
th e  Athamai. A s  to  th e  danger fro m  m ines and 
m in e fie ld  fro m  w h ich  th e  Resono saved he r I  have 
a lrea d y  spoken. A s  to  'the  danger fro m  th e  
dam aged c o n d it io n  o f th e  sh ip , I  have n o t th e  
m a te r ia l to  es tim a te  i t  ve ry  p rec ise ly , b u t a sh ip  
w ith  N o . 3 h o ld  f u l l  and  N o . 4 w ith  14 ft. 
o f w a te r in  i t  and damage to  th e  bu lkhead 
between N o . 3 and th e  eng ine-room  (even th o u g h  
i t  showed no  s ig n  o f le a k in g ), is  o b v ious ly  in  a 
s ta te  o f  v e ry  considerab le  danger.

She needed to  be g o t in  p ro m p tly , and  th e  
assistance o f those o r  o th e r sa lvors was essentia l. 
A n d  th e  assistance o f these sa lvors was re n 
dered ve ry  p ro m p t ly  and  w ith  g re a t s k i l l  and 
success.

I n  m a k in g  an aw ard  th e  c o u rt can a llo w  n o th in g  
fo r  th e  use o f H is  M a je s ty ’s sh ips as in s tru m e n ts  
o f salvage. T h e y  are  ready  to  assist n e u tra l 
sh ips as fr ie n d s  when exposed to  th e  w rongs 
done them  b y  th e  K in g ’s enemies. T he  c o u rt 
can o n ly  re w a rd  th e  com m anders, officers, and 
crews.

I n  a r r iv in g  a t a fa ir  aw ard, I  agree th a t  i t  
m u s t be based upon  th e  to ta l service re n d e re d ; 
th e  to ta l m u s t n o t he increased because o f the  
n u m b e r o f sa lvors a c tin g  in  re lays.

I n  d is t r ib u t in g  th e  aw ard  am ong th e  several 
sa lvors in  cases lik e  th is , th e re  is  no  d o u b t some 
d if f ic u lty .  I t  is  easy to  p o in t  o u t th a t  o n ly  some 
o f  th e  vessels engaged have a c tu a lly  tow ed and 
so fo r th .  B u t  I  th in k  th e  o p e ra tion  m u s t be 
regarded  as a whole.

T he  vessels w h ich  tow , th e  vessels w hich 
sum m on assistance, th e  vessels w h ich  a c t as 
guides o r  as m a rk  boats in  u n l i t  channels, th e  
vessels w h ich  a c t as escort ag a in s t subm arine  
a tta ck , and th e  m en w ho b riD g  th e ir  know ledge 
o f th e  m ine fie lds  and th e  channels, co-operate in  
th e  resu lt.

O f course, i t  m u s t be c lea r th a t  a su b s ta n tia l 
service was rendered  b y  each set o f  c la im a n ts . 
B u t  th a t  co n d itio n  be ing  sa tisfied , i f  one were to  
t r y  too  m in u te ly  to  w e igh  th e  com para tive  con
tr ib u t io n s , I  th in k  one w o u ld  be l ik e ly  to  g e t a t 
a less fa ir  re s u lt th a n  by  ta k in g  a b road  view  o f 
th e  services rendered  b y  each. A t te n t io n  m ust, 
o f course, be p a id  to  any specia l w o rk  o f in d i
v idua ls , as th e  d ire c tio n  o f th e  w hole opera tions, 
o r  th e  r is k  ru n  b y  m en w ho go on board th e  m ined  
vessel o r do th e  boa t w o rk . A n d  in  th is  case 1 
m u s t rem em ber I  have n o t th e  Director Gerling 
before me.

I  propose to  aw ard  a to ta l sum  o f 35001, d is 
t r ib u te d  as fo llo w s  (and when I  g ive  th e  nam e o f 
th e  vessel 1, o f course, mean th e  com m ander, 
officers, and  crew  in  each case ): Resono, 550/, 
Electra, 750/.; Fervent, 400/. ; Seofl,ower, 400/. 
Sicyon, 300 /.; Marloes, 100/.; Croupier, 450 /; 
T .B . 9, 200 /.; and  Robust, 350J.

S o lic ito rs  fo r  th e  p la in t if fs ,  Botterell and 
Roche.

S o lic ito rs  fo r  th e  de fendants, Downing, Hand- 
coclc, Middleton, and Lewis.
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(B e fo re  S ir  S. T . E v a n s , P re s id e n t, and E ld e r  
B re th re n .)

T h e  P .  D .  L a m b e r t , (a )

Salvage—Services rendered by the officers and men of 
a British umrship— Nature of service — Protection 
from submarine attack.

A British steamship was at anchor off Lowestoft when 
a portion of the German fleet attacked that town. 
Shells fell in the vicinity of the steamship, one of 
them struck her and caused a fire to break out on 
board her. The master and crew of the steamship 
put off from their vessel in  boats with the intention 
of seeking ref uge on board a lightship stationed 
near a ‘ hand. Before the lightship was reached a 
British torpedo gunboat came up and the crew of 
the steamshipdeft their boats and went on board the 
gunboat. Some of the crew of the gunboat then 
boarded the steamship, put out the fire, lifted the 
anchors, raised steam, and took her into Yarmouth 
Roads; the gunboat meanwhile acted as escort to 
protect her from attacks by submarine. In  an 
action for salvage by the commander, officers, and 
crew cf the gunboat it was alleged that the steamship 
wss badly on fire and in imminent danger of 
destruction by enemy submarines.

Held, that, though the services rendered by the com
mander, officers, and crew of the gunboat were 
salvage and they were entitled to an award, it was 
part of the duty of patrol vessels to protect the 
mercantile marine from submarine attack, and that, 
in the absence cf sea peril, such protection was not 
to be regarded as a salvage service.

S a l v a g e  s u i t .

T he  p la in t if fs  were (he com m ander,o ffice rs , and 
crew  o t H is  M a je s ty ’s to rpedo  gu n bo a t Dryad, 
n u m b e rin g  127 a ll  to ld .

T he  de fendan ts  were th e  owners o f th e  
steam sh ip  F . D . Lambert. T he  F. D . Lambert 
was aBerew stea jnsh ip  o f  2195 tons gross and 
1330 tons n e t re g is te r, and  when th e  services 
were rendered to  he r was on  a voyage fro m  
A lm ie ra  to  W e s t H a r tle p o o l w ith  a cargo  o f iro n  
ore.

I t  appeared th a t  a t 3.50 a.m. on  th e  2 5 th  A p r i l  
1910 H is  M a je s ty ’s sh ip  Dryad  was on h e r s ta tio n  
when she received o rde rs  to  proceed to  sea. 
b h o r t ly  a fte rw a rd s  a squadron o f G erm an  
w arsh ips  was seen, and  th e  Dryad  was under 
fire  fo r  some tim e . A b o u t 5 a m . th e  F . D. Lam 
bert was observed to  be on fire . T he  Dryad  made 
fo r  her, and, fa l l in g  in  w ith  th e  crew  o f  the  
F. D . Lambert, w ho had ta ke n  to  th e ir  boats, to o k  
th e m  on board.

T h e  Dryad  th e n  p u t  a p a r ty  c o n s is tin g  o f 
fo u rte e n  men a ll to ld  on b oa rd  to  e x tin g u is h  the  
fire , and th e y  l i f te d  th e  anchors, ra ised  steam, and 
n a v ig a te d  th e  F. D . Lambert in to  Y a rm o u th  
Roads. T he  Dryad  m ean tim e  escorted her, p ro 
te c tin g  h e r fro m  subm arine  a tta c k . O n  th e  a r r iv a l 
o f the  F . D . Lambert in  Y a rm o u th  R oads he r crow 
re tu rn e d  to  her.

T he  va lue o f th e  F. D . Lambert was 38,2711.11s., 
o f h e r cargo  20811., and o f he r f re ig h t  a t r is k  
38061. 9s., m a k in g  in  a l l  41,1591.

T h e  p la in t if fs  a lleged  th a t  th e  F . D . Lambert 
had been abandoned by he r c re w ; th a t  she had

(a) Reported by r, F. C. Dauby, E«q,, B&rriator-at-Law.

been le f t  in  a s tro n g  t id e w a y  in  eleven fa th o m s  
w ith  o n ly  t h i r t y  fa th o m s  o f  cable o u t ; th a t  she 
had been ho led  b y  she ll fire , was b a d ly  on  fire , 
and  was in  im m in e n t dange r o f d e s tru c tio n  by 
enem y subm arines.

T h e  de fendants a d m itte d  th a t  th e  services 
rendered  were salvage se rv ices ; th e y  den ied th a t 
they  had  a n y  in te n tio n  o f  aba nd o n in g  th e ir  
vessel, and  a lleged th a t  th e  she ll ho le  was w e ll 
above th e  w a te r - l in e ; th a t  th e  f ire  w o u ld  have 
b u rn t  i ts e lf  o u t ;  and  th a t  th e  services were o f  a 
s im p le  ch a rac te r.

A. D . Bateson, K .C . and Lewis Noad fo r  the 
p la in t if fs .

Laing, K .C . and  Balloch fo r  th e  de fendan ts .

T he  P r e s i d e n t .— T he  services w h ich  were 
le n d e re d  by th e  com m ander, officers, and  crew  of 
th e  Dryad  have been f u l ly  described, an d  th e y  are 
a d m itte d  in  th e  defence to  have been services o f ® 
salvage n a tu re . O n  th e  m o rn in g  o f  th e  25 th  A p r i l  
1916, th e  F. D . Lambert, th e  de fendan ts ’ vessel, was 
a t anchor and had  been a t a n ch o r fo r  some hours in  
some place nea r th e  p o s itio n  described b y  the 
witnesses on  one side o r  th e  o the r. I  am  n o t
ca lled  upon  to  say w h a t th e  exac t p o s itio n  was. 
I t  was sa id  th e re  were issues o f  fa c t  on  th is  
m a tte r . I  p re fe r  to  c a ll th e m  con trove rs ies  w ith  
reg a rd  to  p o s itio n  w h ic h  are n o t  rea l issues in  
th e  case a t a ll.

She came to  a n ch o r a b o u t te n  pa s t nine» 
acco rd in g  to  th e  evidence o f th e  m aste r, who 
gave h is  evidence v e ry  fa ir ly  and  v e ry  honestly ' 
She rem a ined  th e re  u n t i l  a b o u t fo u r  o’clock 
in  th e  m o rn in g . T he  m as te r o f th e  F . P- 
Lambert had g iven  in s tru c t io n s  to  be called 
about h a lf-p a s t th ree , a nd  th e  in te n t io n  was 
to  g e t u n d e r way, and  th e y  were p reparing  
to  g e t u n d e r w ay a b o u t fo u r  o’o lock in  tb e 
m o rn in g .

N o t  ve ry  lo n g  a f te r  th a t  she ll f ire  was d irec ted  
ch ie fly  tow a rd s  th e  coast fro m  a p o rt io n  o f the 
G e rm an  flee t, a considerab le  p o r t io n  o f  the 
G erm an  flee t, and  u n fo r tu n a te ly  one o f th e  she ll8 
d ropped upon  o r  cam e in to  th e  F . D . L a m b e r f  

T he re  were she lls ra in in g  in  th e  v ic in ity ,  a nd  i t  >8 
n o t to  be w ondered a t  th a t  th e  m aste r and  or®w 
o f th e  F . D . Lambert th o u g h t th e ir  live s  were >0 
je o p a rd y . A  p o rt io n  o f th e  sh ip , a f t ,  was set on 
l i r e ;  and  th e y  c o u ld  n o t  save th e ir  sh ip  by 
re m a in in g  on  i t ;  and  I  do n o t th in k  anybody 
can  b lam e th e m  fo r  th e  dec is ion  w h ich  wa8 
come to — nam e ly , th a t  th e y  m u s t t r y  to  b»v0 
th e ir  live s  fo r  th e  t im e  be ing . I  do n o t th in k  
th e y  w anted  so m uch  to  ge t aw ay fro m  tn® 
sh ip  as to  p u t  them selves in  a p o s it io n  oI 
g re a te r sa fe ty . T h e  fu r th e r  th e y  were aw ay f r  
th e  sh ip  th e  less lik e lih o o d  the re  was o f  any n 1“  
be ing  d irec te d  to  them , and, o f course, th e  ta rg 0C 
was m uch sm alle r.

I  believe th e  m aste r o f  the  F . D . Lambert, when 
he says th e  in te n tio n  was to  go to  th e  Gorton 
L ig h t  Vessel.

I  am  n o t ca lle d  u p o n  to  se ttle  th e  con troversy 
w h ich  has, 1 th in k  ve ry  u n fo r tu n a te ly , a « 80® 
between th e  tw o  sides as to  th e  p o s itio n  o f *b 
anchorage and  as to  th e  exact conve rsa tion  w b lC 
to o k  p lace between th e  m aste r o f th e  F . D. Lambef 
and  th e  com m ander o f  th e  Dryad—w here i t  too 
place, when i t  to o k  place, o r  e x a c tly  w h a t i t  w»8' 
I t  is enough fo r  me to  say I  be lieve th e  accon®
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Sjven b y  th e  m aste r th a t  he in te n de d  to  go to  th e  
G orton  L ig h t  Vessel. H e  gave h is  reason, and  i t  
was th a t  th e  C o rto n  was a l ig h ts h ip ; and  as a ru le  
00 th o u g h t— w h ich  was enough fo r  h im — th a t  th e  
G erm ans when th e ir  flee t came ou t, d id  n o t in te n d  

th a t  w ay o r  b y  subm arines to  destroy  m arks  in  
Jhe ocean w h ich  are ch a rte d  and  w h ich  m ay  he lp  
Them in  th e ir  ne fa rio u s  w o rk  as m uch  as th e  
i^ 'irk s  h e lp  th e  m erca n tile  m a rin e  o f  th is  c o u n try  
111 its  benefic ia l w o rk .

T he  C o rto n  L ig h t  Vessel was n o t reached before 
the Dryad  came up.

T he  Dryad  ve ry  p ro p e rly , acco rd ing  to  th e  
decis ion o f he r com m ander, decided to  ta ke  these 
jU0n on board. T h e y  d id  n o t know  w h a t th e ir  
in te n tio n  was ; th e y  saw them  com ing  away fro m  
a 8h ip  th a t  had been she lled and  was in  fa c t  bu rn - 
*ng, and they  to o k  them  on board . A g a in , I  am 
n o t b la m in g  anybody  fo r  n o t in v e s tig a tin g  th e  
‘ircum etances o f  th e  s h e llin g  o f  th e  sh ip  and 
he le a v in g  o f  th e  sh ip  b y  th e  m aste r and 

dro0w-t  T h e y  had  o th e r th in g s  to  th in k  about, no

_W hat was decided was to  send some o f  the  
thcers and  crew  o f  th e  g u n b o a t Dryad  to  th e  

Lambert.
• “  ,ho had  th o u g h t a b o u t i t  a t  a ll,  I  shou ld  
n iagine, p u t t in g  m y s e lf in  h is  place, th a t  Com - 

jnander T h u rs ta n  w o u ld  have said : “  W e ll,  I  had 
o tte r ask th e  m aste r, and  th e  eng ineer par- 
w u la r ly , o f  th is  sh ip  i f  th e y  care to  go back to  
he sh ip .”  H is  account in  th e  w itness-box, w h ich

accept, was th a t  he re a lly  d id  n o t tro u b le  
n im se lf a b o u t th in g s  
SPat. B ra v e ly  and

lik e  th a t, and  he sent h is 
• -u ia va iy  anu  courageous ly  th e y  w ent, 

ocause, w ha tever »risk th e re  was to  anybody 
^ tu r n in g  to  th e  F . D . Lambert, e ith e r fro m  a 
°n tin u a n ce  o r  a recom m encem ent o f  th e  she ll 
1®, was e q u a lly  a r is k  to  th e  m ore  va luab le  

. *P e rt m en sent fro m  th e  Dryad  as i t  w o u ld  be to  
•ft® h ion  o f  th e  m ixed  crew  o f th e  F. D . Lambert.

natever r is k  th e re  was these people were 
e*Posed to  i t .
. A ° w ,  th e  services w h ich  were rendered, and 

h ich  were o f  a salvage na tu re , were in  th e  m a in  
th  anL ra *-e these. T h a t th e  m aste r and  crew  o f 
to 6 8hiP he rse lf, w h ich  was in  a p o s itio n , as i t  
v >*od o u t im m e d ia te ly  a fte rw a rd s , to  resum e he r 
o ja g e ,  were im m e d ia te ly  taken  back to  th e ir  
U ®  voasel and  th e  voyage was resum ed. T h a t, 

doubt, was a he lp  to  th e  owners o f th e  vessel, 
®?se servan ts th e y  were.
i t  is  sa id  th a t  th e re  was danger fro m  sub- 

U n fo r tu n a te ly  th e re  was dange r a t th is  
l )1r?e7~there is  danger s t i l l— fro m  subm arines, 
b ® i t  m u s t be rem em bered th a t  th e  p ro te c tio n  

H is  M a je s ty ’s sh ips o f  a m e rch a n t 
a g a in s t subm arines does n o t a t  a l l  neces- 

v j p a rta ke  o f  a salvage na tu re . P a tro l 
fend ro u n d  0 lu ‘ coaats  are  expected to  and do 
d iit ' F services t ha t  h in d  as p a r t  o f th e ir  

ties. B u t  fo r  such services o u r M e rc a n tile  
w o u ld  fa re  ve ry  m uch  worse th a n  i t  does ;

Ptot althouSh  ̂ do not Bay t *la t *n no case if  th0
*>e ° f  a S' I‘P f ,-om subm arine  danger to
r e ta hen in to  account w hen salvage services are 
at T 6d- y 0f> in  a case w here th e re  is  no sea p e ril 
to  ] fh 0 c o u rt m u s t bs ve ry  c a re fu l indeed n o t 
t e„ !ay  i t  dow n th a t  whenever the re  is  such a p ro - 
f i ia t tu  af f ° r<i 03 h y  one ° f  H i0 M a je s ty ’s sh ips 
r e * fae  services rendered  in  th a t  w ay are to  be 

a rded by salvage re m u n e ra tio n .

T he  m en w ho were sen t fro m  th e  D ryad  to  the  
F . D . Lambert p u t  o u t th e  fire , b u t n o t— accord
in g  to  th e  evidence— u n t i l  th e  w hole o f th e  wood
w o rk  o f th a t  p a r t  o f th e  vessel was destroyed  i 
and  the re  is  no evidence before  me to  show o r to  
in d ic a te  th a t  th e  f ire — h a v in g  rega rd  to  th e  way 
in  w h ich  th e  sh ip  is p ro te c te d — w ou ld  have spread 
its e lf  to  o th e r p a rts  o f th e  vessel. T he  ca rgo  was 
iro n  ore, the re  was an iro n  o r  steel bu lkhead  near, 
and  th e  p ro b a b ility  is  th e  f ire  w o u ld  have 
expended its e lf  b y  d e s tro y in g  a l l  th a t  was 
d e s tru c tib le  by fire .

T h a t be ing  so, I  fe e l sa tis fied  th a t  th e  m aste r 
o f th e  F . D . Lambert w ou ld  have rem a ined  on 
th e  C o rto n  L ig h t  Vessel w hen he had  reached he r 
u n t i l  such t im e  as he cou ld  see w ha t had happened 
to  hi3 sh ip . I  do n o t th in k  h is  m e n ta l a t t itu d e  
was th a t  described b y  law yers  when th e y  say 
the re  was no  spes recuperandi, o r  when th e y  say 
th e re  was no animus revertendi. I  do n o t th in k  
he in te n de d  to  abandon th e  sh ip  e n t ire ly  ; he was 
w a it in g  to  see w h a t events w o u ld  occur, and 
when, as w ould  have happened ha lf-a -dozen  hours 
a fte rw a rd s , th e  f ire  had expended its e lf ,  I  fee l no 
d o u b t the  m aste r, w ith  th e  courage o f o u r sea
m en, w ou ld , n o tw ith s ta n d in g  th e  fa c t th a t  he had 
a m ixe d  crew , have gone back to  th e  vessel and 
done w h a t ho co u ld  to  proceed w ith  he r on  he r 
voyage. I n  th a t  sense I  do n o t th in k  the re  was 
an y  in te n tio n  to  abandon th e  vessel.

T h e  te rm  abandom ent has been b ro u g h t in to  
these proceedings because o f th e  o ld  decis ion 
th a t  i f  a vessel is abandoned i t  m u s t be trea te d  
as d e re lic t, and, fo r  th a t  ve ry  reason, yo u  m us t 
g ive  a ve ry  m uch  la rg e r  aw ard . W h e n  a vessel 
is  d e re lic t in  m id-ocean and  le f t  to  th e  p e rils  o f 
th e  sea, th a t  m u s t be, and is, ta ke n  in to  con
s id e ra tio n  ; b u t  in  th is  case th e  vessel was n o t 
d e re lic t. She was le f t  fo r  q u ite  su ffic ie n t reasons 
fo r  the  t im e  be ing, and  I  th in k  th e  m aste r and 
crew  w ou ld  have gone back w hen th e y  saw th a t  
th e  vessel— except fo r  th a t  wooden p a r t— was 
in ta c t  bo th  w ith  re g a rd  to  cargo  and  m o tive  
pow er.

I n  th is  case th e  A d m ira l ty  have a llow ed  the 
com m ander, officers, and crew  o f th e  Dryad  to  
b r in g  these p roceedings c la im in g  salvage, and i t  
m u s t be no ted  th a t  w ha tever services w ou ld  be 
a ttr ib u ta b le  to  th e  vessel he rse lf i f  she had been 
a m erch a n t vessel and n o t one o f  H is  M a je s ty ’s 
sh ips m u s t be excluded. T he  aw ard  m u s t be 
g ive n  s im p ly  and so le ly  fo r  services rendered  by  
th e  com m ander, officers, and crew.

I  do n o t w onder m y s e lf th a t  th e  m as te r o f the 
F . D. Lambert, w ith  h is  c rew  and  tw o  boats, had 
n o t s ta rte d  back fo r  h is  vessel when th e  Dryad  
came up. T h e y  were lo w  in  th e  w a te r; th e y  had 
no  glasses in  th e ir  b o a ts ; and  th e y  d id  n o t know  
where th e  G e rm an  fle e t was. I  dare  say th e ir  
courage  was increased and th e ir  hopes raised 
when th e y  heard  fro m  th e  Dryad  th a t  th e  p roba 
b i l i t y  was th a t  th e  G erm an  F le e t had d isappeared. 
I t  was th e n  h a lf-p a s t five  on th e  25 th  A p r i l— th a t 
was f u l l  d a y l ig h t ; and so fa r  as o u r experience 
goes in  tw o  and a h a lf years, fro m  th a t  t im e  u n t i l  
th e  even ing  closed in , th e re  was no danger a t a ll 
fro m  subm arines.

I  m us t rem em ber th e  w ho le  o f th e  c irc u m 
stances, and I  g ive  th e  a w a rd  I  do because th e  
va lue  o f th e  F . D. Lambert was considerable. 
A lth o u g h  i t  ca n n o t be said she was a c tu a lly  
saved by th e  services o f  these officers and crew
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I  g ive  th e m  th e  sum  o f 350?., w h ich  I  th in k  is  
am p le  fo r  th e  services rendered.

S o lic ito rs  fo r  th e  p la in t if fs ,  W illiam A. Crump 
and »Vow, agents fo r  Gilbert Robertson, o f  C a rd iff.

S o lic ito rs  fo r  th e  de fendan ts , Charles E . 
Harvey.

April 26, 27, M ay  17 and 23, 1917.

(B e fo re  S ir  S. T . E v a n s , P re s id e n t.)
T h e  S t r a n t o n . (a )

Collision— Compulsory pilotage— Vessel navigating 
in  a district in  which pilotage was com
pulsory— Vessel proceeding from a port outside 
the district to a port outside the district— Vessel not 
making use of any port in the district— Merchant 
Shipping Act 1894 (57 <£,- 58 Viet. c. 60), ss. 605, 
633—Pilotage Act 1913 (2 &  3 Geo. 5, c. 31), 
ss. 10, 11, 59, 60.

A British steamship on a voyage from Sharpness to 
Middlesbrough in ballast came into collision in  
the Downs off Deal with another steamship. In  a 
collision action both vessels were held to be in fault. 
The steamship on the voyage from Sharpness to 
Middlesbrough was in charge of a pilot, and her 
owners alleged that as the vessel was in  a district 
in which pilotage was compulsory, the vessel was in 
charge of a compulsory pilot, and that they were 
not liable for the-damage done, as they were pro
tected by sect. 633 of the Merchant Shipping Act 
1894.

Held, that, though Sect. 605 of the Merchant Shipping 
Act which would have exempted the vessel from com
pulsory pilotage was repealed by sect. 60 and the 
second schedule of the Pilotage Act 1913, and though 
by sect. 10 of the Pilotage Act of 1913 subject to the 
provisions of the Act, all exemptions from com
pulsory pilotage ceased to have effect, yet the pro
visions of sect. 11, sub-sect. 1, excluded vessels 
merely passing through a compulsory pilotage 
district, that the steamship was therefore exempt 
from compulsory pilotage, and that her owners 
wire liable for the damage done.

D a m a g e  a c t i o n .
T he  p la in t if fs  were th e  owners o f  th e  steam sh ip  

Benvorlich.
T he  de fendants were th e  ow ners o f th e  s team 

sh ip  Stranton.
A  c o llis io n  to o k  place between th e  tw o  vessels 

on the  3 0 th  Dec. 1914 in  th e  D ow ns o ff  D ea l. T he  
Benvorlich, a s team sh ip  o f 3380 tons  gross and 
2164 to n s  n e t re g is te r, was on a voyage fro m  
Sharpness to  M id d le sb ro u g h  in  b a lla s t. A t  th e  
t im e  o f th e  co llis io n  she was in  charge o f  a T r in i t y  
H ouse p ilo t  d u ly  licensed fo r  th a t  d is tr ic t .

T h e  Stranton, a s team sh ip  o f  1678 to n s  gross 
and 1057 tons  n e t re g is te r, was on  a voyage fro m  
J a rro w  to  R ouen  w ith  a cargo  o f coal.

T he  t r ia l  o f  th e  a c tio n  to o k  place on  th e  26 th  
and 27 th  A p r i l ,  and  th e  P re s id e n t h e ld  th a t  b o th  
vessels were to  blam e. T h e  Stranton was he ld  
to  be th re e -fo u rth s  to  b lam e and  th e  Benvorlich 
o n e -fo u rth  to  b lam e.

T he  P re s id e n t also h e ld  th a t  th e  neg ligence  on 
th e  Benvorlich was so le ly  th a t  o f th e  p ilo t .

T he  owners o f th e  Benvorlich con tended th a t  
th e  p i lo t  was c o m p u ls o r ily  in  charge, and  th a t  
th e y  were n o t lia b le  fo r  th e  dam age done.

T h e  p o in t ra ised  b y  th e  c o n te n tio n  was argued 
on 1 7 th  M a y  1917.|

T h e  fo llo w in g  are  th e  m a te r ia l p a rts  o f  the 
sections o f  th e  A c ts  w h ich  were re fe rre d  to  ¡n 
th e  a rg u m e n t and  in  th e  ju d g m e n t

M e rc h a n t S h ip p in g  A c t  1894 (57 &  58 V ie t- 
c. 60 ):

Sect. 605 (1). The master and owners of any ship 
passing through any pilotage distriot in the Uniter 
Kingdom on a voyage between two places both situat® 
out of that district, shall be exempted from any oblig®* 
tion to employ a pilot in that distriot or to pay 
pilotage rates when not employing a pilot within that 
distriot. (2) The exemption under this section shall 
not apply to ships loading or discharging at any plao® 
sitnate within the distriot or at any plaoe situate above 
the distriot on the same river or its tributaries.

Sect. 633. An owner or master of a ship shall not b® 
answerable to any person whatever for any loss °r 
damage occasioned by the fault or incapacity of any 
qualified pilot acting in charge of that ship within anf 
distriot whore the employment of a qualified pilot i0 
compulsory by law.

T he  P ilo ta g e  A c t  1913 (2 &  3 Geo. 5., c. 3 1 ): 
Sect. 10 (1). Subject to the provisions of 

Pilotage Order, pilotage shall continue to be compulsory 
in every pilotage distriot in which it  was compulsory 
the time of the passing of this Act, and shall contin0® 
not to be compulsory in every pilotage distriot in whic“ 
it  was not compulsory at the time of the passing of tin0 
Act, and subject to the provisions of this Act ** 
exemptions from compulsory pilotage in force at tb® 
date of the passing of this Aot shall cease to hav® 
effect. (2) Any reference in this Aot to a pilots?® 
distriot in which pilotage is compulsory shall, in th® 
case of a distriot in which pilotage is compulsory only 
in part of the distriot, bo construed, if the text 00 
requires, as a reference to that part of the district only- 

Sect. 11 (1). Every ship (other than an except® 
ship) while navigating in a pilotage district in wh>° 
pilotage is compulsory for the purpose of entering'
leaving, or making use of any port in th6 distriot, 
every ship carrying passengers (other than an exoept® 
ship), while navigating for any such purpose as af°re” 
said in any pilotage distriot (whether pilotage is ooW" 
pulsory or not compulsory in that distriot) shall be eitb® 
—(a) under the pilotage of a licensed pilot of the dietri®'>

and

or (5) under the pilotage of a master or mate posse- 
a pilotage certificate for the distriot who is bond f i l 
acting as master or mate of the ship.

(2) I f  any ship (other than an excepted ship) in ciroo®) 
stances in which pilotage is compulsory under 
section, is not under pilotage as required by this seotio®’ 
after a licensed pilot of the distriot has offered to ta 
charge of the ship, the master of that ship Bhall 
liable in respect of eaoh offence to a fine not exceed11’® 
double the amount of the pilotage dues that could 
demanded for the conduct of the ship. . .

[ (3) Defined what olass of ships were excepted ship ’ 
the B envo rlich  was not within any of the classes enuu1’ e 
rated in the section. -(4) Provided that a P»'0*“^. 
authority may by by-law exempt from compulsory P“ ® 
age in their distriot certain olasseB of ships if not oarI7'i';8 
passengers; the B envorlich  was not exempt under ** 
sub-section.] «

Sect. 59. This Aot shall (exoept as expressly prone 
oome into operation on the first day of April, nine* 
hundred and thirteen; Provided that any enact»®’ 
order, charter, custom, by-law, regulation, or pro**®1 
with reference to pilotage affecting any pilotage diet» ^  
in particular, and in force at the time of the passiu? 
this Aot, including any exemptions from oompul0 0 
pilotage taking effect thereunder, shall remain in ’ j 
notwithstanding anything in this Act or any ' ge 
effected by thiB Aot, until provision is made by I’1*0(a) Uoported by L  P, C DARBY, Esq., Bs.rrlster-aM.aw.
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^rder, or in the case of a by-law by by-law, made under 
™is Act superseding any such enactment, order, charter, 
custom, byelaw, regulation, or provision.

Sect. GO (1). The enactments mentioned in the 
second schedule to this Act are hereby repealed to the 
latent specified in the third column of that schedule, 
provided that—(a) Any Order in Council, licence, certi
ficate, by-law, rule, or regulation made or granted under 
ony enactment hereby repealed, or in pursuance of any 
Power which ceases in consequence of this Act, shall, 
subject to the provisions of this Act, continue in force 
as if it  had been made or granted under this Act.

A m ong th e  enactm ents m en tioned  in  th e  second 
schedule o f th e  A c t  as repoaled was sect. 605 o f 
'h e  M e rc h a n t S h ip p in g  A c t  1894.

Dawson M iller, K .C . and D. Stephens.— The 
Benvorlich was p roceed ing  fro m  a p o r t  ou ts ide  
the  co m p u lso ry  p ilo ta g e  d is t r ic t  to  a p o r t  outs ide 
he d is t r ic t .  T he  vessel was exem pt under 

scct. 605 o f  th e  A c t  o f 1894. T h a t section was 
tepealed b y  sect. 60 o f th e  A c t  o f  1913. Sect. 10 
° t  th e  A c t  o f  1913 p rov ides th a t  p ilo ta g e  sh a ll 
con tinue   ̂ to  be com pu lso ry  in  every p ilo ta g e  
d is tr ic t  in  w h ich  i t  was p re v io u s ly  com pu lsory, 
a»d th a t, su b je c t to  th e  p rov is ions o f th e  A c t,  a l l  
exem ptions fro m  com p u lso ry  p ilo ta g e  s h a ll cease 
°  have e ffect. T h is  vessel is  n o t an excepted 

To?!*61 w ith in  sub-sect. 3 o f sect. 11 o f th e  A c t  o f 
xo ld , n o r is  she exem pt u n d e r any b y -law  made 
under sub-sect. 4 o f  th a t  section. Sect. 11, sub- 
?eP.' 1> does n o t b y  im p lic a t io n  absolve he r fro m  
Paking a p ilo t,  and h e r owners are p ro tec ted  by 
sect 633 o f  the  A c t  o f  1894. [The E arl of 
Auckland (L u sh , 164) was re fe rre d  to .]

K .C . and Raeburn fo r  th e  defendants.—  
e Benvorlich was n o t in  charge  o f a com pu lso ry  

o f a b o lit io n  o f  a l l  exem ptions b y  sect. 10
the  P ilo ta g e  A c t  1913 is  s u b je c t to  th e  p ro v i

sions o f th e  A c t.  B y  sect. 59 o f  th e  A c t  o f 1913 
in  ?xem P ti°n s  fro m  co m p u lso ry  p ilo ta g e  rem a in  
n i l  * 06 p ilo ta g e  o rders  are made, and no 
D o ta g e  o rd e r a ffe c tin g  th e  Benvorlich has been 
“ i ade. Sect. 14 p rov ides th a t  th e  defence o f 
o m p u k o ry  p ilo ta g e  is  n o t  to  be extended to  

tn il area *n  w h ich  i t  was n o t p re v io u s ly  com- 
u sory. T h e  Benvorlich is  im p lie d ly  exem pted 

y sect. 11 (1) o f  th e  A c t  o f  1913. [Cannell v.
Lcttia, and Go. (12 A sp . M a r. L a w  Oas.

i e te r r e d \o ]  T ' RSP' 8 4 ; (1914) 3 K ' B ' |113S) was

C a w o i i  M iller, K .C . in  re p ly .— Sect. 14 o f th e  
P ilo t ge A 0*1 1913 deals w ith  areas in  w h ich  
th«  age is  c.om p u lso ry . T h is  case depends on 
o f .,cons lru c fio n  to  be p laced on sects. 10 and 11 
01 the  A c t  o f 1913.

23rd  M ay0n t ^  reserved aHd de live red  on the

Parti®  PaE SID EN T-— T he  Benvorlich was ho ld  
U e ^  b lam e fo r  th e  c o llis io n  in  th is  case. 
0f  owners p leaded th a t  th e  vessel was in  charge 
b i ln f  d u ŷ. licensed p i lo t  w ith in  a com pu lso ry  
te lip u 80 d ls tr ic .t ’ w ho  was so le ly to  b lam e, and 
cla im  tt lia  as a defence to  th e  coun te r-
del'«« t0 r  damages. T h e  question  is  w h e th e r th is  

m ace ava ils  them .
w ith ; ??ll is io n  to o k  Place in  th e  D ow ns, o ff  D eal, 
Vesrp]1 B o ndon T r in i t y  H ouse  d is t r ic t .  T he  
d 'B trin f ° W6Ver’ was onJy P ass ing  th ro u g h  th a t  
M id th «  v °n  a, voy aKe between Sharpness a n d  
° U t n i t r o u g h ,  b o th  o f  w h ich  places were 

lde  th e  d is tr ic t .  U n d e r Reef. ROX r>f f.V.«th e  d is tr ic t.  
V o l . X I V . ,  N . S.

M e rc h a n t S h ip p in g  A c t  1894 th e  vessel w ou ld  
be exem pt fro m  any o b lig a tio n  to  take  a p ilo t.  
T h a t section was repealed b y  th e  P ilo ta g e  A c t  
1913 (sect. 60 and sched, 11). B u t  fo r  th e  decis ion  
o f th e  question  w h ich  arises, va rious p rov is ions  o f 
th e  la t te r  A c t  m u s t bo considered.

I t  was p a r t  o f th e  scheme o f th e  A c t  to  su p e r
sede sect. 633 o f th e  M e rc h a n t S h ip p in g  A c t  
1894 and to  p u t  an end, a f te r  a suspensory pe riod , 
to  th e  defence o f  com p u lso ry  p ilo ta g e  in  co llis io n  
cases; and  in  th e  m ean tim e  to  p re ve n t th e  
a p p lic a tio n  o f such a defence in  a n y  ne w ly - 
created p ilo ta g e  area (vide sects. 14 and 15). 
C ounsol fo r  th e  ow ners o f  th e  Benvorlich re lie d  
upon th e  la s t sentence o f  sect. 10, sub-sect. 1 : 
“ S u b je c t to  the  p ro v is ions  o f th is  A c t  a l l  
exem ptions fro m  co m p u lso ry  p ilo ta g e  in  fo rce  
a t the  date o f th e  passing o f th is  A c t  sh a ll cease 
to  have e ffec t.”  H e  ca n d id ly  avowed h is  v iew  
th a t  i t  was n o t the  in te n tio n  o f th e  A c t  to  abo lish  
th e  exem ption  w ith  w h ich  th e  p resen t case is  con
cerned, o r to  a llow  th e  defence o f com pu lso ry  
p ilo ta g e  w here i t  d id  n o t e x is t before. B u t  
he contended th a t  a s t r ic t  rea d in g  o f  th e  
A c t  had th a t  e ffect. I t  m ay also be s ta ted  
in  passing  th a t  th e  p ilo ta g e  a u th o r ity  have 
never considered th a t  p ilo ta g e  waB com pu lso ry  fo r  
a vessel passing  th ro u g h  lik e  th e  Benvorlich, 
e ith e r before  o r  since th e  1913 A c t,  and  have 
a c c o rd in g ly  never made a rrangem en ts  fo r  such 
p ilo tage . B u t  th e  question, o f course, rem a ins, 
w h a t has the  L e g is la tu re  enacted ? I t  has been 
observed th a t  th e  a b o lit io n  o f exem p tions  in  
sect. 10 was made “  sub je c t to  th e  p ro v is ions  o f 
th is  A c t . ”  T he  p rov is ion s  re la t in g  to  co m p u lso ry  
p ilo ta g e  are con ta ined  in  sect. 1 1 ; and th e  o n ly  
sanc tion  w h ich  the  A c t  con ta ins  are th e  penalties  
im posed by  sub-sect. 2 o f th a t  section. T h e  Ben
vorlich was n o t a sh ip  to  w h ich  those p ro v is ion s  
and  sanc tion  a p p ly . T he  w ords “  w h ile  n a v ig a t
in g  in  a p ilo ta g e  d is t r ic t  in  w h ich  p ilo ta g e  is  
com p u lso ry  fo r  th e  purpose o f e n te r in g , leav ing , 
o r  m a k in g  use o f  any p o rt in  th e  d is t r ic t  ”  exclude 
vessels m ere ly  passing th ro u g h .

M oreover, sect. 59 expressly p rov ides th a t  any 
exem ptions such as those con ta ined  in  the  
M e rc h a n t S h ip p in g  A c t 1894 sh a ll re m a in  in  fo rce , 
n o tw ith s ta n d in g  a n y th in g  in  th e  A c t  o r  a n y  
repea l e ffected by i t ,  u n t i l  p ro v is io n  is  made by  
P ilo ta g e  O rd e r o r b y -la w  m ade u n d e r th e  s ta tu te  
supersed ing  them . N o  p ro v is io n  supersed ing th e  
e xem p tion  now  u n d e r d iscussion has been made 
b y  th e  L o n d o n  P ilo ta g e  < rd e r  and B y -la w s  1913. 
A n d , indeed, h a v in g  reg a rd  to  sect. 14 o f th e  A c t ,  
no  such p ro v is io n  co u ld  be made w h ich  w o u ld  
have th e  e ffec t o f  a llo w in g  th e  defence o f com 
p u ls o ry  p ilo ta g e  to  an  a c tio n  fo r  n e g lig e n t n a v i
g a tio n  w here i t  d id  n o t e x is t a t  th e  da te  o f th e  
passing  o f th e  A c t.

U p o n  these g rounds I  decide th a t  th e  ow ners o f 
th e  Benvorlich, th e  de fendan ts  to  th e  c o u n te r
c la im , m u s t bear th e  damages fo r  w h ich  m y  
ju d g m e n t upon  the  fa c ts  rendered  th e m  respon
s ib le .

S o lic ito rs  fo r  th e  p la in t if fs ,  Holman, Fenwick, 
and Willan.

S o lic ito rs  fo r  th e  de fendan ts , Thomas Cooper 
and Co.

2 O



2S2 MARITIME LAW CASES.

A d m .] T h e  G o b l iz .

Wednesday, July 4, 1917.

B e fo re  S ir  S. T . E v a n s , P re s id e n t, and  E ld e r  
B re th re n .)

T h e  G o b l i z . ( a )

Salvage —  Services rendered by the fofficers and 
crews of vessels in His Majesty's navy—  
Matters to be considered in making an award—  
Responsibility for employing the property of His 
Majesty—Personal risk incurred by the salvors—  
Personal efforts and skill necessary to perform the 
service.

A Spanish steamship ran ashore in  the Thames 
Estuary. Several vessels in  His Majesty's navy 
came up and towed at the vessel, and she was 
ultimately got off. In  an action for salvage 
brought by the commanders, officers, and crews of 
the salving vessels (o recover salvage, it was admitted 
by\ the defendants that the services were salvage 
services.

Held that, in awarding salvage to the commanders, 
officers, and crews of vessels in H is Majesty's navy, 
the responsibility taken by the officers in employing 
the properly of His Majesty on such a service, the 
personal risks run by the salvors, and the work and 
skill necessary to perform the service, were the 
matters to be considered; that, though the services in 
the case were admitied to be salvage, yet, as the 
work done was no harder and no more dangerous 
than the work the salvors would be ordinarily 
engaged on, the award should not be a large one.

S a l v a g e  s h i t .
T h e  p la in t if fs  were th e  com m anders, officers, 

and  crews o f H is  M a je s ty ’s hoppers Outpost and  
Watcher, and  H is  M a je s ty ’s tra w le rs  Croupier 
an d  Lynx I I .

T h e  de fendants were th e  ow ners o f  th e  S panish 
steam ship  Oorliz, he r cargo  and fre ig h t.

T he  Oorliz was a steel screw s team sh ip  o f  1850 
to n s  gross reg is te r, and, when th e  services were 
rendered  to  her, was on a voyage fro m  B ilb a o  
to  J a rro w  w ith  a cargo  o f iro n  ore.

I t  appeared th a t  on  4 th  Ju n e  1916, w h ile  the  
Oorliz was p roceed ing  th ro u g h  th e  B la c k  Deep, 
she to o k  th e  g ro u n d  on th e  S u n k  Sand s h o rtly  
a f te r  h ig h  w a te r, and, th o u g h  a tte m p ts  were made 
to  g e t he r o ff  b y  means o f he r ow n engines, she 
rem a ined  fa s t ashore.

A s  th e  tid e s  were ta k in g  o ff, th e  m aste r decided 
to  je t t is o n  cargo.

O n  th e  5 th  J  une a life b o a t was engaged to  assist 
in  je t t is o n in g  cargo  and  to  ru n  o u t a kedge. T h a t 
even ing  one o f  H is  M a je s ty ’s vessels came up, 
and  those on  board  p rom ised  to  send tu g  assist

ance.
O n  th e  6 th  June , on th e  m o rn in g  tid e , th e  

Croupier and Watcher a tte m p te d  to  g e t th e  
Gorliz o ff, b u t  fa ile d . O n  th e  even ing  t id e  the  
Croupier, Lynx I I . ,  and  Outpost made ano the r 
a tte m p t and fa ile d .

O n  th e  7 th  Ju n e  th e  Ooole No. 7, th e  Watcher, 
and  th e  Outpost a tte m p te d  to  g e t th e  Oorliz o ff 
on th e  m o rn in g  tid e , b u t  fa ile d , b u t  she was g o t 
'b ff on th e  even ing  tid e  b y  th e  Ooole No. 7, the 
Watcher, and th e  Outpost.

T he  c la im  o f th e  Ooole No. 7 was se ttled . T he  
de fendan ts  a d m itte d  th a t  th e  services were salvage 
services, b u t a lleged  th a t  th e y  were o f  a ve ry  
s im p le  character.

[A d m .

T h e  va lue  o f  th e  Oorliz was 5 4 ,0 0 0 2 . ,  th a t  o f  th e  
ca rgo  20001., and  o f  th e  f r e ig h t  a t  r is k  20001., 
m a k in g  a to ta l o f  5 8 ,0 0 0 1 .

A. E. Nelson fo r  th e  p la in t if fs .

R. H . Balloch fo r  th e  de fendants.

T h e  P r e s id e n t .— I n  cons ide ring  th is  case, i t  
m u s t be rem em bered th a t  severa l m a tte rs  w h ich  
tra n s la te d  in to  m oney w o u ld  be im p o r ta n t  m a tte rs  
have been e n tire ly  e lim in a te d . F ir s t  o f  a ll,  you 
have to  e lim in a te  th e  va lue and  re m u n e ra tio n  
w h ic h  o u g h t to  be g iven  in  respect o f  th e  Ooole 
No. 7 as a sa lv in g  in s tru m e n t. I n  th e  n ex t 
p lace, you  m u s t e lim in a te  a l l  th e  m oney th a t 
w o u ld  be g iven  b y  w ay o f  salvage re m u p e ra tio n  to  
th e  m as te r and  c rew  o f  th e  Ooole No. 7. A n d , 
f in a lly ,  yo u  m u s t e lim in a te  a lto g e th e r th e  value 
o f  th e  fo u r  sh ips w h ic h  are  now  p a r t  o f H is  
M a je s ty ’s flee t, th e  tw o  tra w le rs  and th e  tw o  
hoppers.

T he re  is  th is  a lso to  be rem em bered, th a t  
danger to  th e  sa lv in g  in s tru m e n ts  o u g h t n o t to  
be ta ke n  in to  account, except in  th is  re g a rd  and 
to  th is  e x te n t : th a t  i t  m ig h t  be r ig h t  to  g ive 
so m e th in g  by  w ay o f  salvage re m u n e ra tio n  to  the 
person, whoever he was— o n ly  one, I  believe, in  
th is  case— who to o k  upon  h im s e lf th e  respons i
b i l i t y  o f r is k in g  th e  p ro p e r ty  o f H is  M a je s ty  iu  
th e  opera tions in  w h ic h  th e y  were g o in g  to  be 
engaged. O rd in a r ily  speak ing, th a t  w o u ld  n o t 
be done b y  any o f  th e  officers and crews o f  the  
s a lv in g  vessels a t  a ll.  I t  m ig h t be done b y  some 
o th e r sen io r A d m ira l ty  o fficer, whose d irec tio n s  
th e  o fficers an d  crews o f  th e  p a r t ic u la r  vessels 
m ig h t req u ire  to  have an d  w ou ld  have to  fo llo w .

I  a lso w a n t to  m ake th is  o b s e rv a tio n : th a t  
a lth o u g h  I  am  w il l in g  and  anxious to  rem unera te  
generous ly  th e  officers and  crews o f sh ips be long
in g  to  H is  M a je s ty  w here th e y  ta ke  special 
persona l r is k s  and  are  a llow ed to  c la im  by the 
A d m ira lty ,  o r  w here th e y  b y  th e ir  g re a t e ffo rts  o r 
s k i l l  c o n tr ib u te  m uch  to  th e  sa lv in g  o f p ro p e rty , 
ye t, i f  I  have a case before me w h ich  is  m ere ly  a 
case o f  u s ing  th e  vessels1 on  w h ich  th e y  are 
engaged w ith o u t an y  persona l r is k s  to  themselves 
an d  w ith o u t th e  necessity fo r  d is p la y in g  o r  lot 
th e  use o f  any specia l s k il l,  o r  th e  ren d e rin g  ot 
an y  g re a t and  courageous service— if ,  in  o th e r 
words, th e  w o rk  done in  connec tion  w ith  the 
salvage services by  th e  officers and  crews o f these 
sh ips is  no h a rd e r and no m ore r is k y  th a n  the 
w o rk  in  w h ich  th e y  w ou ld  o rd in a r i ly  be engaged 
— I  do n o t th in k  these c la im s are c la im s to  be 
encouraged. T h e  officers and  crews are the re  to 
a g re a t e x te n t fo r  th e  purpose o f  p ro te c tin g  the 
n a v ig a tio n  o f vessels w h ich  come to  o u r shores.

I n  th is  case th e  vessel, th e  Gorliz, came f r o m  
S pa in , c a rry in g  a cargo  o f a ve ry  u se fu l k in d  to  th is  
co u n try .

I  o n ly  w a n t to  m ake these genera l observation» 
a pp licab le  to  cases o f th is  k in d  w ith o u t in  any 
degree seeking to  ta ke  aw ay an y  c re d it  due to 
th e  officers and m en in  th is  case, b u t  in  th e  c ir 
cum stances o f th is  case th e  a m o u n t awarded 
m u s t be sm a ll. T he re  was no specia l r is k , anu 
th e y  were d o in g  th e ir  o rd in a ry  w o rk . I f  th 0? 
had  n o t been d o in g  th is  th e y  w o u ld  have been 
d o in g  d iffe re n t w o rk , equa lly  ha rd , elsewhere.

I t  is  a d m itte d  th a t  a c e rta in  rem u n e ra tio n , by, 
way o f salvage, o u g h t to  be g iven  to  a l l  fo u r  P- 
H is  M a je s ty ’s ships. T h e y  are p ra o tic a lly  a ll tn  
same k in d  o f vessel, T he  Lynx I I .  was eng»K0a(a, tteyuritHt by L. F  0 . DAKBY, Esq., 13arrtster*t-I*7.
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one day, th e  Croupier fo r  tw o  days, th e  
•catcher an d  th e  Outpost fo r  th re e  days each, 
and th e  Watcher and  th e  Outpost happened to  be 

paged on  th e  la s t t id e , th e  even ing  t id e  o f the  
' th  June , w hen th e  vessel was b ro u g h t o ff.

I  aw ard  th e  officers and  crew  o f th e  Watcher 
'?*•> th e  Outpost 751., th e  Croupier 401., and  the  
Tcynx I I .  201., m a k in g  a to ta l o f 2101.

S o lic ito rs  fo r  the  p la in t if fs ,  Bolterell and  Roclie. 
S o lic ito rs  fo r  th e  de fendants, W. A. Crump 

and Son.

July 9 and 22, 1917.

(B e fo re  H i l l , J .)
T h e  P e t o n f . (a)

Maritime nen —  Claim by seamen for wages —  
Claim by master for disbursements— Claims paid 
'V stranger— Discharge of lien— Action in  rem  
‘‘V those who had satisfied the liens of the master 
and seamen.

The owners of a steamship who were resident in New 
Zealand sold her through the agency of a firm  in 
this country to persons resident in this country. 
1 he steamship when sold was in New Zealand, and 
'mder the contract of sale was to be delivered in 
New Zealand. On her arrival in this country the 
master and crew were owed sums for wages. The 
or‘ginal owners, who had undertaken to engage a 
rj rew’ were asked to pay the sums due to the crew, 
hut failed to do so, and the firm  who had acted as 
1 agents for the sale of the steamship paid 
the necessary sums. Shortly after the arrival of 
the steamship in this country, and while the agents 
for the sale of the steamship were paying the sums 
due for wagestand disbursements, the steamship was 
resold by the original purchasers, and was again 
'resold before the agents of sale for the original 
owners issued a writ in  rem  and arrested the vessel, 
seeking to recover the sums advanced to pay the 
Wages and disbursements.

^ a t persons who advanced money to pay 
le masters disbursements and seamen’s wages 

without getting the protection of an order of the 
court when doing so do not get the benefit of the 
maritime lien which the master and seamen had. 
Nervations on the question whether an assignment 
°J a debt supported by a maritime lien acts as an 
assignment of the lien.

J I o tlo h  b y  th e  owners o f  th e  Petone to  set aside 
' 'v r**> rem issued a g a in s t th e  steam sh ip  Petone 
I- g ro u n d  th a t  th e  p la in t if fs  had no  m a r it im e  

« w d  no r ig h t  to  a rre s t th e  steam ship , 
n f r  pla-intifTa were W il l ia m  W a tso n  and  Go., 
01 London .
p  ^ k e  de fendan ts  were th e  P e tone  S h ip p in g  
Com pany L im ite d ,  o f  C a rd iff.
. Petone was o r ig in a lly  owned b y  J . M on t* 

* « y  and  Co., o f C h ris tc h u rc h , N e w  Zealand, 

¿1 and V68Eel was in  L y t t le to n ,  N ew

0 J ^ e  p la in t if fs  acted as agents fo r  sale fo r  the  
a n d  on  th e  1st J u ly  1916 en tered  in to  an 

r ^ e n t  w ith  C u n n in g ha m , Shaw, and  Co. 
J  L o n d o n , to  se ll th e  sh ip  to  them ,
M o n t g o m e r y  and Co. u n d e rto o k  to  engage a 
__ w to  b r in g  th e  vessel to  tn is  c o u n try .

'“ > Bsportod by L . F. C DARb t , Esq., B»rrlster-»t-L«r.

T he  vessel a rr iv e d  a t Swansea on o r  a b o u t th e  
1st Jan . 1917.

O n th e  3 rd  Ja n . 1917 th e  p la in t if fs  p a id  sums to  
th e  m aste r fo r  th e  wages o f  the  crew  and  fo r  
d isbursem ents made by h im .

O n  th e  9 th  Jan . 1917 C u n n in g ha m , Shaw, and 
Co. L im ite d  reso ld  th e  vessel to  th e  C o a lit io n  
S h ip p in g  C om pany L im ite d .

O n  th e  25 th  Jan . 1917 th e  p la in t if fs  p a id  
m oney fo r  th e  passages hom e o f  th ree  o fficers o f 
th e  vessel.

O n  th e  2 4 th  A p r i l  1917 th e  C o a lit io n  S h ip p in g  
C om pany L im ite d  reso ld  th e  sh ip  to  th e  de fen
dants, th e  P e tone  S h ip p in g  C om pany L im ite d .

T he  p la in t if fs  in s t itu te d  proceedings by a 
w r i t  in  rem on  th e  13 th  Ju n e  1917, c la im in g  
“  8652. Is .  2d. fo r  paym en ts  m ada in  d ischarge  o f 
seamen’s wages, m aste r’s d isbu rsem en ts , and  th e  
passage o f th re e  o f  th e  officers hom e to  N ew  
Zealand, and  in te re s t.”

T he  p ra ic ipe  to  lead th e  w a rra n t o f  a rre s t was 
da ted  th e  20 th  Ju n e  1917.

T he  vessel was a rres ted  and th e  defendants 
entered an appearance u n d e r p ro te s t and , su b je c t 
to  th e  p ro te s t, gave an  u n d e r ta k in g  to  p u t  in  
ba il. T he  sh ip  was then  released.

T h e  de fendan ts  m oved th e  c o u rt to  set aside 
th e  w r it .

Stephens fo r  th e  de fendants.— T he  m a r it im e  
lie n  o f th e  m aste r and seamen is  n o t tran s fe rab le . 
T he  Petone was sold before th e  a c tio n  was s ta rte d . 
T he  p la in t i f f ’s can have no  r ig h ts  a g a in s t th e  
vesfiel unless th e y  are based on a m a r it im e  lie n  : 

The Lyons, 6 ABp. Mar. Law Cas. 199; 57 L. T- 
Rep. 818.

T he  p la in t if fs  are  n o t e n t it le d  to  recover these 
sums in  an a c tio n  in  rem unless th e y  f ir s t  g e t 
leave fro m  th e  c o u r t to  p a y  th e  am oun ts  due and  
have a lie n  on th e  sh ip  :

The F a ir  H aven, L. Rep. 1 A. &  E. 67;
The John Fehrm an, 16 Jur. 1122.

T he  c o u rt w i l l  n o t g ra n t such an a p p lic a tio n  a fte r  
p a y m e n t:

The Janet W ilson, Swab. 261.

T o  pa y  such sums as these and  to  th e n  a p p ly  to  
th e  c o u rt is  i r r e g u la r :

The C orne lia  H enrie tta , L. Rep. A. & E. 51.

The Tagus (87 L .  T . R ep, 5 9 6 ; 9 A sp . M a r. L a w  
Cas. 371 ; (1903) P . 44) does n o t s u p p o rt th e  con
te n tio n  o f  th e  p la in t if fs ,  fo r  in  th a t  case th e  
p la in t i f f  was th e  m aster.

H . C. S. Dumas fo r  th e  p la in t if fs .— T h e  case 
o f  The Cornelia Henrietta  (ubi sup.) shows th a t  
th e  c o u rt does a llo w  such paym en ts  as these, and 
does a llo w  those w ho m ake such paym en ts  to  
s tand  in  th e  shoes o f  those who have been pa id . 
T h a t course was adopted  in  The Tagus (ubi sup.). 
The Andalina (6 A sp . M a r. L a w  Cas. 6 2 ; 56 L .  T . 
R ep . 171 ; 12 P ro b . D iv .  1) shows th a t  th e  
person w ho has p a id  wages s tands in  th e  same 
p o s itio n  as th e  person to  w hom  he has pa id  them . 
T he  M e rc h a n t S h ip p in g  A c t  1906 (6 E d w . 7, c. 48) 
was passed a fte r  th e  decis ion in  The Tagus (ubi 
sup.), and, as th a t  A c t  d id  n o t  a lte r  th e  e ffec t o f 
th e  decis ion, i t  m u s t be assumed th a t  th e  L e g is 
la tu re  th o u g h t th e  decis ion  r ig h t .  T h e  p r in c ip le  
app lie d  in  The Tagus (ubi sup.) is  m ere ly  an 
a p p lic a tio n  o f  th e  p r in c ip le  o f  sub roga tion .

H i l l , J .— T h is  is a m otion by the defendants» 
the owners o f the steamship Petone, to  Bet aside
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th e  w r i t  in  rem on  th e  g ro u n d  th a t  th e  p la in t if fs ’ | 
cause o f a c tio n  g ives th e m  no lie n  o r  r ig h t  o f 
a r r e s t ; and  fo r  consequen tia l re lie f. T h e  de fen 
dan ts  are, and  have been since th e  2 4 th  A p r i l  
1917, th e  owners o f th e  Petone. T h e y  are th e  
P e tone  S h ip p in g  C om pany L im ite d ,  o f w h ich  th e  
reg is te red  office is  a t  C a rd iff.  T he  w r i t  was issued 
on  th e  1 3 th  Ju n e  1917 and is  a w r i t  in  rem, and 
th e  c la im  indo rse d  upon i t  is  as fo llo w s  : “  T he  
de fendan ts ’ c la im  is  fo r  865Z. Is. 2d. fo r  paym en ts  
m ade in  d ischa rge  o f seamen’s wages, m aste r’s 
d isbursem ents , and  th e  passage o f  th ree  o f  the  
o fficers hom e to  N ew  Zealand, an d  in te re s t.”

T he  praecipe fo r  w a rra n t o f  a rre s t is  da ted  the  
2 0 th  Ju n e  1917, and  th e  a ff id a v it to  lead  th e  
w a rra n t deposes th a t  th e  p la in t if fs  on  o r  a bou t 
th e  3 rd  Ja n . 1917 pa id  m oneys to  th e  m as te r fo r  
wages o f th e  crew  and  on account o f d isbu rse 
m en ts  m ade b y  h im  as m aste r, and  on o r  about 
th e  2 5 th  Jan . 1917 p a id  m oneys fo r  th e  passages 
hom e to  N ew  Zea land  o f th re e  o f th e  officers o f 
th e  vessel. T he  sh ip  was a rres ted , and  on  the  
21st Ju n e  1917 de fendan ts  en tered  an appearance 
u n d e r p ro tes t. A n  u n d e r ta k in g  to  p u t  in  b a il 
was g iven  su b je c t to  th e  p ro te s t, and  th e  sh ip  by  
consent was released. T ho  de fendan ts  now  m oved 
to  set aside th e  w r i t  on th e  g ro u n d  th a t  the  p la in 
t i f f s ’ cause o f a c tio n  gave th e m  no m a r it im e  lien  
and no r ig h t  in rem independen t o f a m a r it im e  lie n .

T he  m a te r ia l fac ts , as appea ring  f ro m  th e  
a ffid av its , are as fo llo w s  : T he  Petone was 
fo rm e r ly  oyrned b y  J . M o n tg o m e ry  and  Co., o f 
C h r is tc h u rc h , N ew  Zealand, and  was reg is te red  
in  L y t t le to n ,  New Zea land . B y  agreem ent, dated 
th e  1st J u ly  1916, between J . M o n tg o m e ry  and 
Co. and C u n n in g ha m , Shaw, and Co. L im ite d ,  o f 
L o n d o n , J . M o n tg o m e ry  and  Co. agreed to  sell 
th e  sh ip  to  C un n in g ha m , Shaw, and  Co. L im ite d ,  
th e  sh ip  to  be de live red  in  L y t t le to n  H a rb o u r  n o t 
la te r  th a n  th e  31st A u g . 1916, and  fin a l paym e n t 
to  be made in  C h r is tc h u rc h  a g a in s t b i l l  o f sale 
and  d e live ry  o f th e  steam er. J . M o n tg o m e ry  and 
Co. agreed to  engage th e  m aste r and necessary 
o fficers and crew  to  b r in g  th e  Petone to  th e  U n ite d  
K in g d o m , th e  purchasers p a y in g  2501. pe r m o n th  
fo r  wages as fro m  D u rb a n  u n t i l  a r r iv a l in  th e  
U n ite d  K in g d o m , and  h a lf  th e  cost (based on 2501. 
pe r m o n th ) fo r  th e  t im e  occup ied fro m  N ew  
Z ea land  u n t i l  co m p le tio n  o f d ischarge a t  D u rb a n .
J .  M o n tg o m e ry  and  Co. had  l ib e r ty  to  c a rry  cargo 
to  D u rb a n  on th e ir  account, and were to  su p p ly  
th e  necessary coals and p ro v is ions  as fa r  as 
D u rb a n .

T he  p la in t if fs  acted as agents o f  J . M o n tg o m e ry  
and  Co. in  connection  w ith  th is  sale, and s igned 
th e  agreem ent b y  te le g ra p h ic  a u th o r ity .  T h e  sale 
was com ple ted , and  C u n n in g ha m , Shaw, and Co. 
L im ite d  reso ld  th e  sh ip  to  th e  C o a lit io n  S h ip p in g  
C om pany L im ite d ,  o f C a rd iff,  an d  tra n s fe rre d  her 
b y  b i l l  o f sale da ted  th e  9 th  Jan . 1917. T he  
C o a lit io n  S h ip p in g  C om pany L im ite d  reso ld  th e  
sh ip  to  th e  de fendants, th e  P e tone  S h ip p in g  
C om pany L im ite d ,  and tra n s fe rre d  he r b y  b i l l  o f 
sale d a ted  th e  2 4 th  A p r i l  1917. B y  th a t  t im e  her 
re g is te r had been tra n s fe rre d  to  Lon do n . B e fo re  
th is  th e  sh ip  a rr ive d  a t Swansea on  o r  a b o u t th e  
1st J a n . 1917.

T h e  c ircum stances o f th e  paym en ts  m ade b y  
th e  p la in t if fs ,  w h ich  are  th e  su b je c t o f th e  ac tio n , 
are th u s  s ta ted  in  th e  a ff id a v it o f M r .  W . H a ro ld  
W a tso n , a m em ber o f the p la in t i f f  f i r m :  “ T he  
sa id  sh ip  a rr iv e d  a t Swansea on o r  a b o u t th e

i 1st Jan . 1917, b u t  C u n n in g ha m , Shaw, and  Co. 
L im ite d ,  th o u g h  requested so to  do, d id  n o t pay 
th e  said wages in  accordance w ith  th e  sa id  agree
m e n t ; and, to  p re ve n t th e  a rre s t o f th e  sh ip  by  
th e  m aste r and crew , m y  f irm  p a id  th e  wages, the 
su b je c t o f th is  a c tio n , and  also th e  passage m oney 
o f th re e  o f th e  officers hom e to  N e w  Zea land , 
w h ich  M essrs. C u n n in g h a m , Shaw, and  Co. 
L im ite d  had like w ise  agreed to  pay, b u t  d id  n o t 
pay. M y  f irm  made th e  paym en ts  in  th e  bona, fide 
be lie f th a t  th e y  were m a k in g  th e  same in  re lie f o f 
th e  l ia b i l i t y  o f  C u n n in g ha m , Shaw, and  Co. 
L im ite d  u n d e r th e ir  agreem ent, and  to  save the 
sh ip  f ro m  a rre s t as a fo resa id .”

I t  is  s ta ted  in  an a ffid a v it o f  M r .  F a irw e a th e r, a 
d ire c to r  o f  th e  d e fendan t com pany, th a t  th e re  is a 
ques tion  o f accounts between Messrs. C u n n in g 
ham , Shaw, and Co. L im ite d  and  Messrs. J- 
M o n tg o m e ry  and  Co. T h is  is den ied b y  M r. 
W a tso n . I t  is  im m a te r ia l to  th e  p resen t question 
to  asce rta in— w h a t is  n o t c lea r upon  th e  affidavits 
— nam ely , w he the r th e  c o n tra c t o f  th e  m aste r and 
crow  was w ith  J . M o n tg o m e ry  and  Co. o r  w ith  
C u n n in g ha m , Shaw, and  Co. L im ite d .  W h ic h 
ever i t  was, i t  was n o t w ith  th e  de fendants, and 
th e  wages became due before  th e  defendants 
became owners.

F o r  th e  purposes o f to -d a y  i t  m u s t be assumed 
th a t  th e  m aste r and  crew  had  a m a r it im e  lie n  fo r  
wages and  th e  th ree  o fficers fo r  th e ir  v ia ticu m - 
and th a t  th e  p la in t if fs  p a id  them  o ff. T he  fac ts  
canno t be p u t h ig h e r th a n  th a t  in  fa v o u r o f tb s  
p la in t if fs .  I t  does n o t appear th a t  th e re  were any 
m aste r’s d isbursem ents, unless th e  p a ym e n t of 
th e  wages is  tre a te d  as m ade by th e  m as te r and 
th e  p a ym e n t by  th e  p la in t if fs  as a p a ym e n t o f tha 
m as te r’s d isbursem ents  so m ade. I t  is, however, 
unnecessary to  cons ider w h e th e r th e  c irc u m 
stances were such as w ou ld  g ive  th e  m aster 
a lie n  fo r  d isbursem ents. T h e  p la in t if fs  c la im  a® 
h a v in g  p a id  th e  m en w ho ha d  a wages lie n , and 
th e  question  o f ju r is d ic t io n  m u s t be decided on 
th a t  assum ption . I t  m ay  be th a t  th e  p la in t i f f9 
also p a id  th e  m aste r, w ho had  a d isbursem ents 
lie n . B u t  th e  p a ym e n t o f wages is  su ffic ien t, fo r  
th a t  fa c t  g ives th e  p la in t if fs  a r ig h t  to  proceed 
in  rem. I  shou ld  add th a t  i t  is n o t a lleged  th a t 
th e re  was any co n s tru c tive  ass ignm en t by the 
seamen o r th e  m aste r to  th e  p la in t if fs  o f  the 
debts due to  th e m  fo r  wages o r  d isbursem ents. 
W h a t is  a lleged is  th a t  th e ir  c la im s were m e t o u t 
o f m oneys p ro v id e d  b y  th e  p la in t if fs .  N ow , i t  i 8 
c lea r th a t  th e  p la in t if fs  can o n ly  proceed in  rem 
in  th is  case i f  th e y  are e n t it le d  to  en force  a 
m a r it im e  lie n , and i t  is  n o t con tended th a t  they 
can have a n y  r ig h t  in  rem except such aB 19 
fo u nd e d  upon  a m a r it im e  l ie n ; none o f th e  s ta tu 
to ry  p rov is ion s  g iv in g  a r ig h t  in  rem a p p ly  t °  
them .

T h e  question  is, H ave  th e y  o r can th e y  enforce 
in  th e ir  ow n nam e a m a r it im e  lie n  ? I t  is< said 
th a t  th e y  can, because, h a v in g  p a id  o ff th e  me*1 
w ho had  a m a r it im e  lie n  fo r  wages, th e  p la in t i f f8 
were e n tit le d  to  s tand  in  th e ir  shoes and  enforce 
th e  m a r it im e  lie n . A n d  th e  decis ion o f  I ’b ilh - 
m ore, J .  in  The Tagus (ubi sup.) is  sa id to  
conclude th e  m a tte r . I f  th a t  decis ion  stood alon® 
i t  w o u ld  conclude  th e  m a tte r . I t  is  a decision 
d ire c t ly  in  p o in t, and, a p a rt fro m  th e  respep1, 
w h ich  I  shou ld  pay to  a ju d g e  so experienced 
A d m ira l ty  la w  and p ractioe , I  shou ld  bo bound to 
fo llo w  i t .  I n  The Tagus (ubi sup.) th e  sh ip  wllS



MARITIME LAW CASES. 2 8 5

A d m .] T h e  P b t o n e . [ A d m .

under a rres t, and  th e re  were c la im s  fo r  wages 
an d  d isbursem ents, and  a m ortgagee ’s c la im . T he  
m aster, before  he became m aste r, had been super- 
uargo, and w h ile  supercargo had p a id  th e  crew ’s 
"jages and made o th e r d isbursem ents. These he 
cla im ed, and he was a llow ed to  recover aga in s t th e  

i n  p r io r i t y  to  th e  m ortgagee so m uch  o f  those 
d isbursem ents as were in  respect o f those wages.

h illim o re , J. sa id : “  T he re  rem a ins a question  
ubout th e  d isbursem ents before  he became m aster. 

a ,m y  o p in io n , i f  those d isbu rsem en ts  are o f  the  
o rd in a ry  k in d - p o r t  dues, coal b ills , and  bo fo r th  
" h e  canno t c la im  them , and I  so d ire c t. I  fo llo w  
and concur in  th e  decis ion in  The Albion (1 A sp . 
77a r- L a w  Cas. 4 8 1 ; 27 L .  T . Rep. 723), so th a t  i f  
“ e w hole d isbu rsem en ts  are, as a p p a re n tly  th e y  

are, p a ym e n t o f wages o f  th e  crew , w ho m ig h t 
lave _ seized th e  sh ip , th e n  I  th in k  th a t  th e  

doc trin e  th a t  th e  m an  w ho has p a id  o ff  the  
P iiv ile g ed  c la im a n t stands in  th e  shoes o f th e  
P riv ileged  c la im a n t shou ld  be app lied , and he has 
•‘ / io n  fo r  an y  d isbursem ents made, a lth o u g h  he 
" a8 n o t m aste r, in  p a ym e n t o f th e  wages o f  the  
crew.”

The Albion (ubi sup.) is  a decis ion o n ly  as to  
isburaem ents by one w ho subsequently  became 

[Caster, and  th e  p o in t o f The Tagus (ubi sup.) fo r  
be presen t purpose  is  th a t  P h ill im o re , J .  acted 
Pon a d o c tr in e  th a t  one w ho pays o ff  wages 
ands in  th e  shoes o f th e  seamen and has the  

seamen’s lie n .
O n th e  o th e r hand, the re  is  a d ire c t decis ion to  

■e c o n tra ry  in  The Lyons (ubi sup.).
In  The Lyons (ubi sup.) the re  was a m ortgagee ’s 

b it  ag a in s t a fo re ig n  sh ip , and also an a c tio n  by 
necessaries m an in  respect o f paym en ts  made 

2®iore i t  had been f in a lly  se ttled  in  th e  case o f 
fTtiw ieh Bjorn  (6 A sp . M a r. L a w  Cas. 1 ; 

P* L . T , R ep. 66 ; 11 A p p . Cas. 270) th a t  the  
^rcsssaries m an had n o t a m a r it im e  lie n  even on 
' fo re ig n  sh ip . The Lyons (ubi sup.) was heard 

te r th at  decis ion. I t  was contended fo r  the  
eeessaries m an th a t  a t least he was e n t it le d  to  

P r io r ity  over th e  m ortgagees in  respect o f  sums 
a fo r  wa8 e8- B u t t ,  J ., however, re jec ted  th a t  

“ te n tio n , and  s a id : “  T h a t he is  e n t it le d  to  pre- 
uence in  respect o f  these wages is a s tro n g  

P roposition , w h ich  I  canno t accept.”
^  l b  b o th  these cases The W. F . Safford (L u sh . 69) 
a as c ited . I n  th a t  case an A m e ric a n  sh ip  was 
j  in  a necessaries a c tio n  and a lso in  a bond-
ord r '8 acIio n , and, th e  sh ip  h a v in g  been so ld  by  
t l i  r  o f  th e  co u rt, th e re  were fu r th e r  su its  aga inst 
o ®  Proceeds b y  o th e r necessaries m en, o f  w hom  
v L a  Costa, c la im ed  as h a v in g  p a id  th e  crew ’s 
' ages by d ire c tio n  o f th e  m aster. D r .  L u s h in g to n  

t  ,v® P r io r ity  to  D a  C osta f ir s t  and to  th e  bond- 
, tder next, and th e n  to  th e  o thers. H e  s a id : “  A  
6 “ b is  e n t it le d  to  precedence over a l l  c la im s 
( j i ^ P t  wages, o r  a subsequent bond o r  salvage 
fti , lta- Seamen’s wages, however, come f ir s t  o f 
Oo’ acco rd ing  to  th e  established  p ra c tice  o f  the  
is ■*r ^’ an(i  i  am  o p in io n  th a t  D a  Costa ’s c la im  

ln  th e  n a tu re  o f wages, and m us t the re fo re  bo 
f ir s t  pa id . I f  he has n o t advanced th e  money, 

and Soa[ne ii  w ou ld  have no d o u b t a rres ted  th e  ship 
5* enforced th e ir  r ig h t  to  p r io r i t y  o f  p a ym e n t.”  

h lT y v i l i  i ”3 eeen la te r  th a t  in  o th e r decisions o f 
L u s h in g to n , b o th  before  and a fte r  The W. F. 

on] sup. ) , he to o k  a c o n tra ry  v iew , T he
o th e r case w h ich  supports  th e  p la in t if fs ’ con- 

b tio n  is The St. Lawrence (5 P ro b . D iv .  250)

where, in  a c o m p e tit io n  between a bon dh o ld e r 
and a necessaries m an w ho c la im ed  in  respect o f  
advances fo r  wages, p ilo ta g e , dock dues, &c., to  a 
fo re ig n  sh ip , i t  was conceded th a t  th e  neces
saries m an was e n t it le d  to  p r io r i t y  in  respect o f  
th e  sums advanced b y  h im  fo r  wages and  p ilo ta g e , 
b u t  n o t fo r  dock dues, and  S ir  R o b e rt P h il l im o re  
he ld  th a t  dock dues were in  th e  same ca tegory , 
and  th a t  th e  reason ing  o f  The W. F . Safford (ubi 
sup.) app lied , arid  s a id : “  I  do n o t und ers ta n d  i t  
to  be d isp u ted  th a t  a person w ho d ischarges 
c la im s o f  th a t  cha ra c te r has th e  same r ig h ts  and 
rem edies fo r  th e ir  recove ry  as th e  person to  whom  
th e  m oney has been p a id .”  I n  th is  case i t  w i l l  be 
seen th a t  th e  d o c tr in e  in  question  was n o t d is 
pu ted .

O n  th e  o th e r hand, the re  are a series o f cases 
in  w h ich  th e  c o u rt has re fused  to  recognise 
th e  doc trin e . I n  The New Eagle (2  W .  R o b  
441) the re  was a balance o f proceeds in  c o u rt 
a fte r  s a tis fa c tio n  o f a salvage c la im , and  th is  
balance was c la im ed  b y  m ortgagees and  b y  a 
M r. B ra m b le s , who c la im ed  o u t o f i t  66Z. advanced 
fo r  seamen’s wages, board, &c., on account o f  th e  
sh ip . D r .  L u s h in g to n  said : “  W h e n  I  f i r s t  read 
th e  papers on  w h ich  th is  m o tio n  was to  be 
founded, I  fe l t  a s tro n g  d isp o s itio n  to  s u p p o rt 
th e  c la im  o f M r, B ra m b le s , so fa r  as th e  la w  
w ou ld  enable me to  do i t ,  because th e  seamen had 
a r ig h t  to  re so rt to  th is  c o u rt and ta ke  th e  body 
o f  th e  sh ip  as th e  means o f  o b ta in in g  p a ym e n t o f  
th e ir  w a g e s ; b u t  th e  la w  o f  th is  c o u n try  has 
a lw ays s tru g g le d  aga in s t such c la im s be ing 
a llow ed. I  m u s t be gu ided  b y  th e  case o f The 
Neptune (3 H a g g a rd , 129), and  I  kn o w  o f no p r in 
c ip le  recognised by th e  com m on la w  th a t  a llow s 
any person who has made advances on  account o f 
a sh ip , unless i t  be on b o tto m ry , to  come here and 
m ake a c la im . A f te r  th e  case o f The Neptune 
(ubi sup.) i t  is  ve ry  d if f ic u lt  to  m ake a d is t in c t io n  
between th e  proceeds a n d  th e  sh ip  its e lf. T he  
proceeds m ay be p a id  to  th e  m ortgagees on the  
p ro d u c tio n  o f th e ir  deed.”

T w o  years la te r, in  The Louisa (3 W . R ob . 99), 
on a  m o tio n  fo r  a p p o rtio n m e n t o f agreed salvage, 
a M r. C la rk e  app lied  th a t  the  ju d g e  w ou ld  decree 
h im  repaym en t o f c e rta in  advances w h ioh  he had 
made to  some o f  th e  sa lvors w h ile  a c tin g  fo r  them  
as th e ir  a g e n t in  n e g o tia tin g  th e  salvage re m u 
n e ra tio n . D r .  L u s h in g to n  refused, and s a id :
“  T he  c la im  o f  M r.  C la rke  is  fo r  the p a ym e n t o f a 
d e b t con trac ted  so le ly  upon  th e  persona l se cu rity  
o f  th e  sa lvors. I n  a llo w in g  h im  to  co n ve rt th a t  
c la im  in to  a lie n  upon  the  p ro p e rty  in  th e  hands 
o f  th e  co u rt, I  shou ld , I  conceive, n o t  o n ly  be 
exceeding m y  p ro p e r ju r is d ic t io n ,  b u t  I  shou ld  in  
so d o in g  es tab lish  a p recedent th a t  m ig h t be p ro 
du c tive  o f serious consequences h e rea fte r, in  
encourag ing  advances o f m oney th a t  w o u ld  be 
h ig h ly  d e tr im e n ta l to  th e  in te re s t o f  th e  sa lvors 
themselves, p a r t ic u la r ly  to  th e  m ates and 
seam en."

B e fo re  and a fte r  these cases the re  were a 
n u m b e r o f cases in  w h ich , th o  res b o ing  under 
a rre s t, a p p lic a tio n  waB m ade to  th e  c o u rt on 
b e h a lf o f  persons in te res ted  in  th e  res, as bond
ho lde rs  o r  o therw ise , fo r  leave to  pay o ff th e  crew , 
and  cases in  w h ich  th e  r ig h t  to  so pay w ith o u t 
leave o f th e  c o u rt and th e  c la im  aga ins t th e  res 
were expressly  denied.

I n  th e  te n th  (1856) e d itio n  o f A b b o tt,  p. 538, M r. 
S e rje a n t Shea, a fte r  s ta t in g  in  the  te x t  th a t  “  A
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m a rit im e  lie n  is  n o t  tra n s fe ra b le  and canno t be 
rev ive d  fo r  th e  b e n e fit o f one b y  w hom  i t  has 
been d ischarged ,”  adds th e  fo llo w in g  n o te : “ I n  
cases o f  damage, th a t  th e  res, o fte n  in s u ffic ie n t to  
com pensate fo r  th e  damage, m ay n o t be fu r th e r  
burdened w ith  th e  costs o f  m a rin e rs ’ su its , th is  
ru le  has been re laxed  b y  th e  p resen t learned  
ju d g e  o f  th e  C o u r t o f A d m ira l ty  (i.e., D r .  
L u s h in g to n ), and  th e  s u ito r  (where the re  is  no 
appearance fo r  th e  ow ner) has been a llow ed  to  
pa y  seamen’s wages and  c la im  in  respect o f  th e m ; 
and  see in  a case o f  b o tto m ry  The John Fehrman 
(ubi sup.).

T h e  p ra c tice  h ad  been estab lished  before D r .  
L u s h in g to n ’s day. T h e  e a rlies t ins tance  w h ich  I  
have d iscovered is  The Kammerhevie RosenTcrants 
(1 H a g g a rd , 62), w here L o rd  S to w e ll in  1822 
g ra n te d  an a p p lic a tio n  on  b e h a lf o f bondho lders 
to  p e rm it them  “  to  p a y  th e  wages o f  th e  crew, in  
o rd e r to  save th e  expense a r is in g  fro m  th e ir  
d e te n tio n  on board, and  to  decree th a t  th e y  
shou ld  be re im b u rsed  th e ir  advances o u t o f th e  
proceeds o f  th e  sh ip , p r io r  to  th e  s a tis fa c tio n  o f 
any o th e r c la im  the reon .”

I n  The John Fehrman (ubi sup.), a bondho lde rs ’ 
a c tio n  in  w h ic h  the re  was no appearance, th e  
bondho lde rs  asked leave o f  th e  c o u rt to  pay 
wages, &c., a nd  be rep a id  o u t o f  th e  proceeds o f 
th e  sh ip  and cargo  when sold, and  s ta ted  th a t  in  
The Corinthianer (n o t rep o rte d ) wages and 
p ilo ta g e  had  been p a id  b y  th e  b ondho lde r in  
s im ila r  c ircum stances, and, when th e  proceeds had 
been b ro u g h t in to  th e  re g is try , th e  c o u rt a llow ed 
th e  re p a ym e n t  ̂o f  the  wages, &c., pa id , b u t  
rem arked  th a t  tn e  paym en ts  had  been ir re g u la r ly  
made. D r .  L u s h in g to n  g ra n te d  leave upon  th e  
bondho lders g iv in g  s e c u rity  in  case th e  owners 
shou ld  h e rea fte r th in k  f i t  to  contest.

I n  The Janet Wilson (ubi sup.), a bondho lders 
ac tion , an ow ner app lied  fo r  p a ym e n t o u t o f  the  
proceeds o f m oneys advanced b y  h im  fo r  wages, 
p ilo ta g e , and d isbursem ents  before  he was aware 
o f t j ie  bond. D r .  L u s h in g to n  refused , and said : 
“  I  th o u g h t I  had  established  in  p reced ing  cases 
th e  ru le  th a t  i t  was n o t com pe ten t to  an y  person 
w ith o u t leave o f  th e  c o u rt to  pay wages w h ich  
m ig h t have been in c u rre d  and th e n  come to  the  
c o u rt and m ake  a p p lic a tio n  to  have th a t  m oney 
re funded .  ̂I  th o u g h t I  had  declared in  fo rm e r 
cases th a t  i t  was necessary a p p lic a tio n  shou ld  be 
m ade to  th e  c o u rt p r io r  to  th e  t im e  th e  m oney 
was p a id  fo r  leave to  m ake such paym en t, and 
th e n  th e  c o u rt w ou ld  ju d g e  o f th e  c ircum stances.”

T h e  n e x t case in  o rde r o f  da te  is  The W. F. 
Safford (ubi sup.). T he  n e x t is  The Cornelia Hen
rietta  (ubi sup.), a bon dh o ld e r’s ac tion , where, a fte r  
a rres t, th e  bondho lde r had pa id  wages and re tu rn  
passage moneys, and th e n  app lied  th a t  th e  Bums 
so p a id  shou ld  be repa id  o u t o f  th e  proceeds o f 
th e  sh ip . T he re  was no o p pos ition . D r .  L u sh - 
in g to n  sa id : “ U n d o u b te d ly  the re  has been an 
ir re g u la r ity  in  th is  case. I t  has occu rred  before, 
and i t  is  n o t th e  f ir s t  t im e  in  w h ich  th e  c o u rt has 
sanctioned  th e  p a ym e n t o f  m oney b y  w ay o f  wages 
to  th e  p a rtie s  w ith o u t th e  consent w h ich  o u g h t 
to  have been had upon a p p lic a tio n  to  th e  co u rt. 
L o o k in g  a t  a l l  th e  c ircum stances o f th e  case, I  
t h in k  I  o u g h t n o t to  w ith d ra w  m y  la te  app ro b a tio n  
o f  w h a t has been done . . .  b u t I  w ish  m ost 
expressly  to  declare  th a t  th is  is  a p ra c tice  I  
ca n n o t in  fu tu re  sanction . . . .”  A n d  aga in  :

I f  m  fu tu re  tim e s  an a tte m p t is  made a f te r  th e

[A im .

w a rn in g  t h ^ t  has been g iven , th e  p a rtie s  w i l l  do 
i t  a t  th e ir  p e r il . ”  A n o th e r  ins tance  o f  leave 
o b ta ine d  b y  bondho lders w i l l  be fo u n d  in  The 
F a ir  Hajven (ubi sup.).

N o tw ith s ta n d in g  The W. F. Safford (ubi sup.), 
i t  m us t, I  th in k ,  be ta ke n  th a t  th e  considered 
o p in io n  o f D r .  L u s h in g to n  was th a t  no  one had 
a r ig h t  to  pay o ff wages and th e re b y  g ive  h im se lf 
a r ig h t  a g a in s t th e  sh ip . U p o n  w ha teve r g round  
o f convenience th e  bon dh o ld e r o r  o th e r person 
was a llow ed to  pa y  o ff wages and  c la im  aga inst 
the  sh ip , th e  fa c t th a t  th e  leave o f  th e  c o u rt was 
necessary is  q u ite  in co n s is te n t w ith  an y  doc trin e  
th a t  he w ho pays o ff  wages s tands in  th e  shoes 
o f and has th e  m a r it im e  lie n  o f  th e  seaman. I f  
th a t  r ig h t  ex is ted , D r .  L u s h in g to n ’s w a rn in g  was 
an e m p ty  th re a t.

C o m in g  to  S ir  R o b e rt P h il l im o re ’s tim e , I  have 
a lready  m en tio n e d  The St. Lawrence (ubi sup.). 
B efo re  th a t,  in  The Bridgwater (3 A sp . M a r . La w  
Cas. 506 ; 37 L ,  T . Rep. 366), a bondholders 
ac tion , th e  bondho lde rs  app lie d  fo r  and  were 
g ra n te d  leave to  pa y  o f f  th e  c rew  o u t o f  f r e ig h t  in  
th e ir  hands, i t  be ing  s ta ted  th a t  th e y  cou ld  no t 
do i t  w ith o u t th e  o rd e r o f  th e  co u rt.

I  ca n n o t f in d  any re p o rte d  case in  w h ic h  Si*" 
Jam es H a n n e n  d e a lt w ith  th e  m a tte r , b u t, in  
a d d it io n  to  The Lyons (ubi sup,), B u t t ,  J .  had  the 
p o in t in  question  before  h im  in  The Andalin» 
(6 A sp . M a r. L a w  Cas, 6 2 ; 56 L .  T . R ep. 171! 
12 P ro b . D iv .  1), and  d e a lt w ith  i t  in  a way 
w h ich  in  m y  v iew  is  in co n s is te n t w ith  the 
a lleged doc trine . I n  th a t  case th e re  were actions 
fo r  wages by  p a r t  o f th e  crew  and  ac tions by 
necessaries men. One o f these, M eek, c la im ed  in  
respect o f  sum s p a id  fo r  tow age, l ig h t  dues, and 
wages to  a seaman. T h e  m a tte r  came before the 
c o u rt on  a m o tio n  by  th e  crew  fo r  paym e n t o u t of 
c o u rt o f th e  a m o u n t c la im ed  fo r  wages. The
W. F. Safford (ubi sup.) waB c ited . B u t t ,  J .  s a id : 
“  W ith  reg a rd  to  M eek ’s c la im , I  am  o f op in io n  
th a t  no  p a r t  o f  i t  can ra n k  be fo re  th e  c la im  o f 
th e  seaman fo r  wages. . . . W ith  rega rd  to  
p a ym e n t o f  l ig h t  and  dock dues, I  th in k  th a t 
M eek ’s c la im  ran ks  a fte r  th a t  o f  th e  seaman.”  I t  
is  sa id b y  counsel fo r  th e  p la in t if fs  th a t  th is  
means th a t  M eek ’s c la im  ran ke d  p ari passu w ith  
th e  seamen, b u t  a t  th e  end o f  th e  ju d g m e n t 
B u t t ,  J . s a id : “  T he re fo re  th e  seamen have the 
p r io r i t y  I  have a lrea d y  s ta te d ; as to  p r io r it ie s  
between th e  o th e r c la im a n ts  I  say n o th in g ; i t  i® 
su ffic ie n t fo r  to -d a y  to  dec ide  th e  question  raised 
b y  th e  p resen t m o tio n  on  b e h a lf o f th e  m ate  and 
seamen.”  W h a t th a t  means is  th a t  M eek should 
n o t s tand  in  th e  shoes o f th e  seaman he had p a id ; 
he was le f t  w ith  h is  necessaries lie n  (the  Andalin0 
was a fo re ig n  sh ip , and th e  decis ion was before 
th e  Heinrich Bjorn), and  B u t t ,  J .  d id  n o t decide 
w h e th e r th e  fa c t th a t  some o f  th e  necessarie® 
were p a ym e n t o f  wages gave M eek an y  p r io r ity  
over o th e r necessaries men.

These, I  believe, are  th e  cases. F o r  th e  v iew  of 
th e  m ore m odern  te x t-w r ite rs  I  m ay  re fe r 1° 
th e  th ir te e n th  e d it io n  o f  A b b o tt,  p . 883 ; the 
fo u rte e n th  e d itio n , p. 1035 ; and  vo l. 26 o f  H a l3' 
b u ry ’s L aw s of- E n g la n d , p. 625. T h e y  tre e 1 
m a r it im e  liens, o th e r th a n  lie n s  fo r  b o tto m ry , 
n o t  trans fe rab le .

I n  m y  v iew , th e  w e ig h t o f  a u th o r ity  is stroof?!? 
a g a in s t th e  d o c tr in e  th a t  th e  m an  w ho has p® j  
o ff  th e  p r iv ile g e d  c la im a n t s tands in  th e  shoe® 
th e  p riv ile g e d  c la im a n t and has h is  lie n , w hether

T h e  P e t o n e .
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i t  be rega rded  as a genera l d o c tr in e  o r  as a p p lie d  
to  wages o n ly .

I  say n o th in g  a bou t co n tra c tu a l ass ignm ents o f 
debts o r  c la im s supported  b y  m a r it im e  lieos. I t  
is  n o t necessary to  consider how  fa r  such an 
assignm ent ca rries  w ith  i t  in  a l l  cases th e  m a r it im e  
hen, i t  does so in  th e  case o f  b o tto m ry , w he ther 
i t  does so in  a n y  o th e r cases i t  is  n o t necessary to  
express an o p in io n . I n  the  p resen t case th e re  is  
ho question  o f  ass ignm en t. T h e  p la in t if fs  p a id  
the  wages and (o r) d isbursem ents. T he  m aste r and 
J*ew have been p a id  and  th e ir  debts sa tisfied , 
•they assigned n o th in g  to  th e  p la in t if fs .  T he  
p la in t if fs  do n o t c la im  as th e ir  assignees, b u t in  
th e ir  ow n  r ig h t ,  as h a v in g  p a id  th e  m en o ff. 
Counsel fo r  th e  p la in t if fs  con tend  th a t  the  
d o c trin e  is  an a p p lic a tio n  o f th e  p r in c ip le  o f 
sub roga tion . B u t  I  kn o w  o f no  p r in c ip le  o f 
■English la w  w h ich  says th a t  one w ho, be ing  under 
ho com pu ls ion  and u n d e r no necessity  to  p ro te c t 
hrs ow n p ro p e rty , b u t  as a vo lun tee r, makeB a 
P aym ent to  a p riv ile g e d  c re d ito r  is  e n t it le d  to  th e  
l ig h ts  and rem edies o f  th e  person w hom  ho pays.

h a t is  th e  p o s itio n  o f  th e  p la in t if fs .  T h e y  chose 
as vo lun teers to  pay o ff  debts w h ich  c o n s titu te d  a 
m arine  lie n  upon  th e  sh ip . T h e y  d id  n o t, in  m y  
“ p in io n , th e re b y  acqu ire  an y  m a r it im e  lie n . T he y  
have, the re fo re , no r ig h t  in  rein based u pon  a 
m a r itim e  lie n . T h e y  have no  r ig h t  in  rem in d e 
pendent o f  a m a r it im e  lien .

T he  re s u lt  is  th a t  th e  w r it ,  a rre s t, and appear
ance m u s t be set aside and  th e  b a il d ischarged. 
A he p la in t if fs  m u s t p a y  th e  costs o f th e  a c tio n  
and o f  th is  m o tion .

T he  n o tice  o f  m o tio n  also asks th a t  th e y  be 
ordered to  pay th e  loss and  expense occasioned 
oy th e  a rres t. B u t  I  shou ld  o n ly  do so b y  way o f 
haulages fo r  w ro n g fu l a rre s t (i.e.,' fo r  a rre s t 
W ithou t reasonable and  p robab le  cause ); b u t, in  

lew o f  th e  c o n flic t in  th e  a u th o r it ie s , I  do n o t 
nd an absence o f  reasonable and  p robab le  

°ause.
Leave to appeal.

fo r  th e  a p p lica n ts  (de fendan ts), Stokes 
agents fo r  Allen, Pratt, and  Geldard,

S o lic ito rs  fo r  th e  respondents (p la in t if fs ) ,  Met- 
CalJe, Sharpe, and Ray.

S o lic ito rs  
»»id Stokes, 
L a rd  if f .

Roust of Roriis.

Nov. 30, Dec. 4, 6, 1917, and March 7, 1918.
'  ®f°re  Lords D u n e d in , A t k in s o n , P a r k e r  

° e W a d d in g t o n , Su m n e r , and P a r m o o r .)
• Co k e r  a n d  C o . L im it e d  v . L im e r ic k  

St e a m s h ip  C o m p a n y  L im it e d , (a) 
APPEAR fr o m  t h e  c o u r t  of  a p p e a l  in

E N G LA N D .
reight~Chartered freight payable before sailing 

signing bills of lading— Collection of freight 
J'corn shippers —  Ship partly loaded —  Sinking 

‘ wharf owing to outbreak of fire— Action to 
recover freight.

aPpellants chartered a ship from the respon- 
-  ef f ls to carry a cargo from Liverpool to

(®) Reported by W , E. B u d , Eeq,, B>rrtster-»l-L»w.

Archangel at a certain freight per ion delivered, 
the freight to be payable in cash less 3 per 
cent, in Liverpool before sailing on signing 
bills of lading. The parties contemplated that the 
fu ll cargo might not sink the ship to her marks, 
and the charier provided that “  should the cargo 
not be of a nature to load the ship to her draught 
required the charterers were to pay freight on the 
guaranteed dead weight of the ship— namely, 22¡js. 
per ton on 1950 tons, her registered dead weight, 
less 3 per cent.”

This difference was to be paid on clearing in cash. 
Before the cargo was completely loaded a fire occurred 

on board, which resulted in  the vessel sinking at 
the dock side, and the voyage teas treated as 
abandoned. A ll the bills of lading had not then 
been signed.

The shipowners sued the charterers, claiming to 
recover the charter freight.

Held, that under the agreement a proportional part 
of the advance freight became payable on the 
signing of each bill of lading.

Decision of the Court of Appeal affirmed.
A p p e a l  f ro m  an o rde r o f  th e  C o u r t  o f  A p p e a l 
a ff irm in g  a ju d g m e n t o f  B a ilh a ch e , J .

T h e  a c tio n  was com m enced b y  th e  p resen t 
respondents, w ho were th e  ow ners o f th e  steam 
sh ip  Coonagh. T he  a p p e lla n ts  are a com pany 
c a rry in g  on business in -L iv e rp o o l as a s team sh ip  
lin e  c a rry in g  goods fro m  L iv e rp o o l and  M a n 
chester to , am ong o th e r places, A rch a n g e l. T h e y  
ow n no steam ers themselves, b u t  fo r  th e  purposes 
o f th e ir  lin e  th e y  c h a rte r  steamers som etim es on 
t im e  c h a rte r and  som etim es on voyage ch a rte r. 
T h e y  have a hom e fla g  and  a se ttle d  fo rm  o f b i l l  
o f  la d in g  w h ich  is  headed w ith  th e  nam e and  fla g  
“  C oker L in e ,”  and  th e y  adve rtised  to  in te n d in g  
sh ippers by means o f  p r in te d  cards th e  p ro 
spective sa ilin g s  o f vessels w h ich  th e y  had 
cha rte red.

T h e  a c tio n  arose in  connection  w ith  a ch a rte r- 
p a rty , dated ith e  19 th  N o v . 1915, w hereby th e  
ap p e lla n ts  ch a rte red  fro m  th e  respondents the  
s team sh ip  Coonagh fo r  a voyage fro m  L iv e rp o o l 
to  A rch a n g e l. T he  ch a rte red  f re ig h t  was 225s. 
pe r to n  de livered, payable  on s ig n in g  b ills  o f 
la d in g , less 3 pe r cent, in  L iv e rp o o l in  cash before 
sa iliu g . B e fo re  th e  lo a d in g  was com ple ted the  
s team sh ip  Coonagh ca u g h t f ire  and the  e ffo rts  
made to  e x tin g u is h  th e  f ire  resu lte d  in  he r 
s in k in g  in  th e  dock.

T h e  a c tio n  was b ro u g h t b y  th e  sh ipow ners 
c la im in g  fro m  th e  a p p e lla n ts  th e  balance o f  th e  
ch a rte red  f re ig h t.

The  m a te r ia l clauses in  the  c h a rte r -p a r ty  are 
set o u t in  th e  ju d g m e n t o f  L o rd  P a rke r.

Leslie Scott, K .C . and  Raeburn fo r  th e  
appellants.

R. A. Wright, K .C . and Le Quesne fo r  th e  
respondents.

T he  H ouse a fte r  cons ide ra tion  d ism issed the 
appeal, b u t va ried  th e  a m o u n t fo r  w h ich  ju d g m e n t 
was to  be en tered  fo r  th e  respondents.

L o rd  A t k in s o n .— I n  th is  case th e  sh ip  Coonagh, 
b e lo n g ing  to  th e  respondents, was cha rte red  L o  
c a rry  a f u l l  and  com ple te  cargo  o f  m erchandise 
f ro m  L iv e rp o o l to  A rch a n ge l.

M r.  R o y c ro ft ,  th e  m anager o f  th e  respondents, 
sa id in  h is  evidence th a t  h a v in g  re g a rd  to  th e  
n a tu re  o f th is  cargo, i t  was p ra c t ic a lly  c e rta in  he 
w ou ld  have to  asce rta in , and in  fa c t  he d id  have
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to  asce rta in , b y  m easurem ent th e  w e ig h t o f 
severa l p o rt io n s  o f  th e  ca rgo  a c tu a lly  sh ipped. 
H e  waB n o t co n tra d ic te d  in  th is . T h e  p a rtie s  
e v id e n tly  co n tem p la te d  th a t  th e  f u l l  ca rgo  m ig h t 
be so l ig h t  th a t  w hen f u l ly  loaded th e  sh ip  w o u ld  
n o t  be sunk  to  he r m arks. T he y , a cco rd in g ly , 
p ro v id e d  th a t  “ shou ld  th e  cargo  n o t be o f a 
n a tu re  to  lo a d  th e  b oa t to  he r d ra u g h t requ ired , 
ch a rte re rs  were to  pay f re ig h t  on th e  guaran teed  
dead w e ig h t o f  th e  sh ip , th a t  is  225s. pe r to n  on 
1950 tons, he r reg is te red  dead w e igh t, less 3 pe r 
ce n t.”

A s  soon as i t  became reasonab ly  ce rta in  th a t  
th e  cargo  to  be loaded w ould  n o t  s in k  th e  vessel 
to  he r m a rks , th e  ow ner became e n tit le d  to  be 
p a id  th e  advanced f r e ig h t  on 1950 tons a t  th is  
ra te , less 3 pe r cent., unless the re  was some 
c o n d it io n  p receden t to  be p e rfo rm e d  before  th e y  
were e n t it le d  to  assert th is  c la im . T he  appe llan ts , 
as I  u n d e rs ta n d , con tended th a t  the re  was a con 
d it io n  precedent, w h ich , in  fa c t, was n o t p e rfo rm ed , 
n a m e ly  th is , th a t  a l l  th e  b ills  o f  la d in g  shou ld  be 
s igned be fo re  the  advanced f re ig h t  became payable  
in  L iv e rp o o l in  cash before c le a ring . A l l  th e  b ills  
o f  la d in g  had n o t been s igned before th e  sh ip  sank. 
I t  was a d m itte d , i t  co u ld  no t, upon  th e  a u th o ritie s , 
be successfu lly  d ispu ted , th a t, i f  th e  advanced 
f r e ig h t  became payable  under th e  te rm s o f the  
c h a rte r -p a r ty , th e  subsequent loss o f  th e  cargo 
co u ld  n o t a ffe c t th e  ow ners ’ r ig h t  to  th a t  
f re ig h t .

T h e  p ro v is io n  in  th e  c h a rte r -p a r ty  o n  w h ich  
th is  a lleged  co n te n tio n  was based is  con ta ined  
in  tw o  lines w h ich  ru n  th u s , “ 225s. per 
to n  o f  20cw t. de live red . T h e  f re ig h t  to  be 
payab le  on s ig n in g  b il ls  o f la d in g  less 3 per 
cen t, in  L iv e rp o o l in  cash before c le a rin g .”  
I f  th is  co n te n tio n  were sound, i t  w o u ld  mean 
th a t  th e  ow hers w o u ld  be bound  b y  th e  con
tra c ts  w ith  th e  sh ippers con ta ined  in  th e  b il ls  
o f  la d in g  to  c a rry  to  A rc h a n g e l and the re  d e live r 
th e  goods sh ipped under a l l  th e  b ills  o f  la d in g  
be fore  th e y  had received, o r were e n t it le d  to  receive, 
a n y  p o rt io n  o f  th e  advanced fre ig h t.  I f  the  
c a p ta in  shou ld  re fuse  to  s ta r t  t i l l  he had received 
th e  w hole  o f  th e  advanced f r e ig h t  he m ig h t 
th e re b y  b reak th e  c o n tra c t m ade w ith  each o f  the  
sh ippe rs . I t  is  scarce ly  conce ivable  th a t  business 
m en w o u ld  e n te r in to  such a c o n tra c t, an d  i t  
c e r ta in ly  appears to  me th a t  on  th e  tru e  con
s tru c t io n  o f th e  c h a rte r -p a r ty  th e y  never d id  so in  
th is  case, T he  w ords, “  th e  f re ig h t  to  be payab le  
on  s ig n in g  b il ls  o f la d in g ,”  m u s t m ean, I  th in k ,  
th a t  some k in d  o f f re ig h t  became payab le  on 
s ig n in g  each b i l l  o f  la d in g . I t  cou ld  n o t, o f 
course, be th e  e n tire  advanced fre ig h t,  since th a t  
becomes payab le  in  cash on  c le a ring , n o t  on 
s ig n in g  each b i l l  o f  la d in g . N e ith e r  can th e  
clause, I  th in k ,  m ean th a t  o n ly  th e  p o rt io n  o f  th e  
f r e ig h t  payab le  b y  th e  sh ip p e r p ro p e r to  be 
a p p ro p ria te d  to  s a tis fy  th e  advanced f r e ig h t  is 
to  be th e n  p a id . Primci facie th e  f r e ig h t  payable  
o n  s ig n in g  a b i l l  o f  la d in g  is  th e  f r e ig h t  th e  
sh ippe r, b y  v ir tu e  o f  th e  b i l l  o f  la d in g , becomes 
b ound  to  pay. A n d  tw o  p ro v is ion s  o f  th e  ch a rte r- 
p a r ty  m ake i t ,  in  m y  o p in io n , p e rfe c tly  c lea r th a t  
th is , w h ich  m ay  be ca lled  th e  sh ip p e r’s f re ig h t,  
was th e  f re ig h t  w h ich , acco rd ing  to  th e  te rm s  o f 
th e  c h a rte r -p a r ty , th e  ow ners were e n t it le d  to  
receive on  th e  s ig n a tu re , on th e ir  beha lf, b y  th e  
c a p ta in  o r  o th e r  a u tho rise d  a g e n t o f  each b i l l  o f 
la d in g .

T he  w h a rfin g e r ’s rece ip t, o f w h ich  a specim en 
is  p r in te d , p ro v id e d  th a t  th e  f r e ig h t  is  to  be p a id  
on  d e liv e ry  o f  th e  b i l l  o f  la d in g , and th a t  the  
re ce ip t is  to  be sen t in  a long  w ith  th e  b i l l  o f 
la d in g , an d  a s h ip p in g  no te  is  to  accom pany each 
load  o f goods. T h e  f r e ig h t  here  m en tioned  i  
e v id e n tly  th e  f r e ig h t  payab le  b y  th e  sh ippe r. O n 
th e  f r o n t  o f  th e  b i l l  o f  la d in g , a specim en o f w h ioh  
is  g iven , is  s tam ped  th e  w ords f r e ig h t  payable  in  
L iv e rp o o l, and  in  th e  body o f  th e  b i l l  is fo u n d  th e  
clause, “  F re ig h t  and  charges fo r  th e  sa id  goods 
as pe r m a rg in  w ith  p rim a g e  accustom ed, to  be due 
on  th e  d e live ry  o f  th e  goods fo r  sh ip m e n t and  to  
be payab le  vessel lo s t o r  n o t  lo s t by  th e  sh ippers 
in  L iv e rp o o l before  th e  d e p a rtu re  o f  th e  vessel a t 
sh ip o w n e r’s o p tio n , and i f  n o t so p a id  sh ipow ners 
and  consignees to  be lia b le  to  th e  ow ners fo r  the  
said f r e ig h t  and charges w ith o u t p re ju d ic e  to  the 
r ig h t  o f  lie n  th e re in  a fte r  re fe rre d  to .”  T h e  f ir s t  
o f th e  above-m entioned  p ro v is ion s  goes to  show 
th a t  th e  c a p ta in  was to  have n o th in g  to  do w ith  
th e  f i l i n g  o f th e  a m o u n t o f  th e  f re ig h t ,  b u t  th a t  
th e  f r e ig h t  m en tioned  in  each b i l l  o f  la d in g  was, 
on th e  s ig n in g  o f  th e  b il l ,  to  be ta k e n  as p a id  in  
d ischa rge  pro tanto o f  th e  advance fre ig h t,  and 
th a t  i f  th e  aggrega te  o f  these sum s shou ld  n o t 
equal th e  e n tire  advanced f r e ig h t  th e  balance 
shou ld  be p a id  in  cash.

T h e  b i l l  o f la d in g  is  to  be sent a lo n g  w ith  the  
w h a rfin g e r’s re ce ip t and  a s h ip p in g  no te  is  to  
accom pany each load  o f  goods, and th e  b il ls  o f 
la d in g  are to  be s igned b y  th e  m aste r as 
p resented to  h im . T he re  is  no s t ip u la t io n  th a t 
th e y  are  a l l  to  be presented to  h im  a t  th e  same 
tim e . T h e  w ords  suggest th e  c o n tra ry . F o r 
some reason, in s c ru ta b le  to  me, th e  f i r s t  o f  the 
above p ro v is ions  is  sa id to  be in a p p lica b le  to  the 
p resen t case. I  ca n n o t concu r in  th a t.  I  th in k  
th e y  are  e n t ire ly  ap p lica b le  to  it .

T h e  p ro v is ion s  ru n  as fo llo w s ; “ T he  m aster 
to  s ig n  b il ls  o f  la d in g  as p resented in  accord
ance w ith  w h a rfin g e rs ’ o r  m ates’ rece ip ts  a t any 
ra te  o f  f re ig h t,  w ith o u t p re ju d ic e  to  th is  
c h a rte r, b u t, shou ld  th e  aggrega te  n o t a m o u n t to  
ch a rte red  ra te  o f  fre ig h t,  d iffe rence  to  be p a id  on 
c le a rin g  in  cash.”

T he  second p ro v is io n  ru n s  as fo l lo w s : “  The 
ow ner o r  m aste r have an abso lu te  charge  and lie»  
on th e  cargo  fo r  th e  s e cu rity  and p a ym e n t o f a ll 
f re ig h t . ”

N o  reference w ha teve r is  made in  th e  ch a rte r 
to  th e  re ce ip t b y  th e  ow ners o f o n ly  th a t  p o rtio n  
o f  th e  f r e ig h t  payab le  by th e  sh ip p e r app ro p ria te  
to  th e  p a ym e n t o f th e  advanced fre ig h t .  I t  w ou ld  
be ra th e r  a d if f ic u lt  m a tte r  to  asce rta in  w h a t th a t 
p o rt io n  was, and  i t  is , I  th in k ,  c e rta in  th a t  i f  i t  
a lone was m ean t to  be pa id , some m ethod  w ould 
have been suggested b y  w h ich  to  asce rta in  i t .  I t  
appears to  me th a t  these clauses p la in ly  p rov ide  
th a t  th e  e n tire  o f  th e  f re ig h t  payab le  b y  each 
sh ip p e r shou ld  be p a id  o r ta ke n  as h a v in g  been 
p a id  to  th e  ow ners th ro u g h  th e ir  agents, the 
cap ta in , o r  o th e r accred ited  agents a g a in s t the 
advance fre ig h t ,  and  accounted fo r  by  th e  owners, 
any balance o f th e  advance f r e ig h t  re m a in in g  un 
d ischarged  be ing  p a id  in  cash on c le a ring . 
c o n d it io n  p receden t rem ained  th e re fo re  unper
fo rm e d  b y  th e  owners to  d is e n tit le  them  to  tb i8 
advanced f re ig h t  o f 111. 5g. pe r to n  on th e  reg is
te red  dead w e ig h t o f  th e  sh ip , when onoe i t  was 
d e fin ite ly  ascerta ined, as i t  a d m itte d ly  was a t a» 
ea rly  stage o f th e  load in g , th a t  th e  p rov ided  cargo
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' ’ ’o u ld  n o t s in k  th e  sh ip  to  he r m arks . These 
aPpear to  me to  be th e  p la in  r ig h ts  and o b lig a tio n s  
° i  th e  p a rtie s  on  th e  face o f the  p ro v is ion s  o f the  
c h a rte r-p a rty . A n y  d if f ic u lty  th a t  has a risen  is 
“ jje  to  th e  fa c t  th a t  a course o f dea ling  was 
adopted d if fe re n t a lto g e th e r fro m  th a t  w h ich the  
te rm s o f  th e  c h a rte r-p a rty  w ou ld  suggest. T he  
aP pe llan ts  were them selves w ha rfinge rs  ; they  
ch a rte r  steam ers fo r  th e ir  tra d e  b u t do n o t ow n 
ahy. W h e n  goods are sent to  th e ir  wharves o r 
Warehouses fo r  sh ip m e n t th e y  g ive  w h a rfin g e rs ’ 
Receipts. T h e y  a rrange  th e  f re ig h t  w ith  the  
ah !pper( f lu  u p  th e  b i l l  o f la d in g , and on 
P aym ent o f  th is  f re ig h t  exchange th e  b i l l  o f 
ad in g  fo r  th is  rece ip t. T he  f re ig h t  h a v in g  been 

Paid in  advance is  n o t m en tioned  in  th e  b i l l  o f 
ja d in g  a t a ll. T he  a ppe llan ts  then  s ig n  th e  b i l l  o f 
ja d in g  fo r  th e  m aster. T he  specim en b i l l  o f  la d in g  
J5 s igned th u s  fo r  th e  m aste r, “  J .  J . P e te rs .”  
g h a t is th e  o n ly  c o n tra c t the  sh ippers have w ith  
jhe  owners. I t  is n o t a c o n tra c t made between 
. 6 ap p e lla n ts  and th e  sh ippers. I f  i t  were, w hy 

s.'8n th e  ca p ta in ’s name ? I  concu r w ith  B a ilhache , 
’ • and th e  C o u rt o f A p p e a l in  th in k in g  th a t  the  
appellants s igned  these b ills  o f la d in g  and received 
*hese fre ig h ts  fo r  and on b e h a lf o f th e  shipow ners. 
L also concu r w ith  them  in  th in k in g  th a t  the  sum 
°*  lO.OOCZ. p a id  by  th e  appellants,Jw hich fo rm s  the  
R e je c t  o f  th e  co u n te r-c la im , was n o t a loan  b u t a 
Paym ent on  account o f th e  advanced fre ig h t,  and 
ha t th e  co u n te r-c la im  th e re fo re  fa ils . I n  m y  

°P m ion  th e  respondents are e n tit le d  to  ju d g m e n t 
as fo u n d  b y  th e  C o u rt o f A ppea l, va ried  by sub
s t itu t in g  fo r  th e  sum o f 10251. 11s. 7d. m en tioned  
"jje re in  th e  sum  o f 2861. 13s. 6cZ. and  th a t  su b je c t 
hereto th e  appeal be d ism issed w ith  costs hero 

below.
Lord P a r k e r  o f  W a d d i n g t o n .— I  am  asked 

0  Bay th a t  L o rd  D u n e d in  and L o rd  S um ner 
d°» c u r in  th is  ju d g m e n t w h ich  I  am  a bou t to

T he  question  fo r  decis ion tu rn s  e n t ire ly  on the  
ue c o n s tru c tio n  o f th e  ag reem ent co n ta ined  in  

ae ch a rte r  p a rty . U n d e r th is  agreem ent, th e  
. a rgo is to  be de live red  a t A rc h a n g e l o r  as near 
to  k 8*0a8 th e  vessel m ay sa fe ly  get, and f re ig h t  is 

;)e p a id  a t th e  ra te  o f  225s. pe r to n  de livered, 
a t  the re  is  a subsequent clause u n d e r w h ich , i f  

cargo is n o t o f  such a q a tu re  as to  load  th e  
®8el to  th e  d ra u g h t req u ire d  th e  cha rte re rs  are 

0 Pay f r e ig h t  on th e  guaran teed  dead w e igh t, 
»a tne ly , 1950 tons.
n in a sm u ch  as f r e ig h t  is  n o t as a genera l ru le  
* yah le  u n t i l  i t  is  earned, th e  f r e ig h t  u n d e r these 
raf>V16' ° ns wotM  n o t be payab le  w h e th e r a t th e  
j.  ’ e o f 2258. p e r to n  de live red , o r  a t  th e  a lte rn a - 
U n rira ^6 ^25s. dead w e ig h t ca p a c ity  unless and 

«1 th e  vessel had a rr ive d  a t i ts  p o r t  o f destina- 
ha*1 an<* de live red  th e  cargo. T h is  even t never 
a PPnned, the  vessel h a v in g  sunk  in  dock before  
a **‘ng. I t  is , however, q u ite  a com m on th in g  fo r  
.^ c h a rte r-p a rty  to  p ro v id e  fo r  advance paym en t 
kQ respect o f f r e ig h t  and advance fre ig h t ,  once i t  
i t  ¡°0lnes due, m ay  be recovered, n o tw ith s ta n d in g  
Pa never in  fa c t earned. In  th e  p resen t ch a rto r- 
. ( t her e is a clause in  th e  fo llo w in g  w o rd s : 
lad ' ^re’ £ h t  to  be payab le  on s ig n in g  b ills  o f 
8a!1l.n S less 3 pe r cent, in  L iv e rp o o l in  cash before 
tn a v ® ' "  T he  e ffec t o f th is  clause is  e ith e r  to  
adv ^  P8 r cerT  ° f  th e  f r e ig h t  payab le  in  

le a v in g  th e  re m a in in g  3 p e r cen t, to  be 
' r aMe i f  and when th e  f re ig h t  is earned o r to

V o l . X 1 Y ., N . S.

m ake th e  w hole f r e ig h t  in  advance, less 3 p e r cent, 
b y  w ay o f d isco u n t o r  com m ission. I t  is  n o t  ve ry  
m a te r ia l w h ic h  v iew  is  taken . I n  th e  la t te r  case 
th e  re s u lt o f th e  f re ig h t  (as opposed to  advance 
fre ig h t)  be ing  m ade payab le  on d e liv e ry  a t  the  
p o r t  o f d ischa rge  w o u ld  be l im ite d  to  e n a b lin g  
th e  sh ipow ner on  w e ig h in g  o u t th e  cargo  to  c la im  
f r e ig h t  on a n y  a c tu a l tonnage  in  respect o f  w h ich  
advance f re ig h t  o w in g  to  m is take  o r  o therw ise  
had  n o t a lready  been pa id .

T h e  rea l d if f ic u lty  is  to  de te rm ine  th e  e ffect 
o f  th e  w ords “  payable  on s ig n in g  b il ls  o f 
la d in g .”  T he y  m ay, as th e  a p p e lla n ts  contend, 
m ean th a t  advance f re ig h t  is  o n ly  payab le  when 
th e  m aste r has s igned b il ls  o f la d in g  co ve rin g  th e  
w ho le  cargo. I f  th is  be the  tru e  c o n s tru c tio n  no 
advance f re ig h t  ever became payable, th e  lo a d in g  
be ing  in co m p le te  when th e  vessel sank. O n the  
o th e r hand  th e y  m ay m ean, as th e  respondents 
con tend , th a t  as and when 6ach b i l l  o f la d in g  is 
s igned an a p p ro p ria te  p a r t  o f th e  f re ig h t  becomes 
payable  in  respect o f  th e  goods covered b y  such 
b il l .

In  s u p p o rt o f  th e  fo rm e r c o n s tru c tio n , stress 
was r ig h t ly  la id  on th e  fo llo w in g  cons ide ra tion , 
P rim a facie, no  doub t, th e  f r e ig h t  is  fixed  by 
reference to  th e  a c tu a l w e ig h t o f th e  cargo, and 
i t  w ou ld  be s im p le  enough to  w eigh th e  goods p u t 
on  board  and  to  a rr iv e  a t th e  p ro p e r p ro p o r tio n  
o f th e  advance fre ig h t  payab le  in  respect o f the  
goods covered by each h i l l  o f la d in g  b y  ta k in g  
225s. pe r to n  o f  the  a c tu a l w e ig h t o f such goods. 
B u t  th e  p o s s ib ility  o f  m easurem ent (as opposed 
to  w e ig h t) ca rgo  is  c le a rly  con tem p la ted , and i f  
m easurem ent cargo  so p redom ina tes th a t  th e  
vessel is  n o t  dow n to  he r m arks , th e  f re ig h t  is  
to  be ca lcu la ted  n o t on th e  a c tu a l w e ig h t o f 
th e  cargo h u t  on th e  dead w e ig h t ca p a c ity  o f 
th e  vessel. O bv ious ly , i t  is  im poss ib le  to  say 
w h e th e r a vessel w i l l  be loaded dow n  to  her 
m a rks  u n t i l  th e  w hole  o r  a la rge  p o rt io n  o f the  
ca rgo  is  on board  o r  o therw ise  ascerta ined. 
W h e n , the re fo re , th e  f i r s t  b i l l  o f la d in g  comes to  
be s igned th e  p a rtie s  w o u ld  n o t kn o w  w h e th e r th e  
advance f re ig h t  was to  be ca lcu la ted  on th e  ac tua l 
w e ig h t o f th e  cargo  to  be sh ipped o r  on th e  dead 
w e ig h t ca p a c ity  o f  th e  vessel. T h e y  cou ld  n o t 
th e re fo re  a rr iv e  a t th e  p ro p e r sum  to  be p a id  b y  
w ay o f advance f re ig h t  on  th e  goods covered by 
th e  b il l .  T h is , i t  is  argued, p o in ts  s tro n g ly  
in  fa v o u r o f  a c o n s tru c tio n  w h ich  w o u ld  r.o t 
m ake an y  advance f r e ig h t  payable  u n t i l  th e  
lo a d in g  was com p le te  and  a ll  th e  b ills  o f la d in g  
signed.

O n  th e  o th e r hand, th e  fo llo w in g  cons ide ra tions 
appear to  be m a te r ia l. I t  is  co n tem p la ted  th a t  
th e  b il ls  o f  la d in g  w i l l  be in  th e  fo rm  u s u a lly  
adopted  b y  th e  cha rte re rs , acco rd ing  to  w h ich  th e  
b i l l  o f la d in g  f r e ig h t  w i l l  be payable  on sh ipm en t. 
T he  m aste r is  by  th e  c h a rte r -p a r ty  bound  to  s ign  
b il ls  o f la d in g  as and when p resented a t  any ra te  
o f f re ig h t.  I n  do ing  so he w i l l  en te r in to  a sepa
ra te  c o n tra c t o f ca rria g e  w ith  th e  in d iv id u a l sh ip 
p e r and w il l  lose any lie n  he w ou ld  have u n d e r the 
c h a rte r -p a r ty  fo r  th e  ch a rte red  f r e ig h t  w ith o u t 
o b ta in in g  any s u b s titu te d  lie n  fo r  the  b i l l  o f la d in g  
fre ig h ts  w h ich  have been p a id  on sh ipm en t. I t  is 
th e re fo re  reasonable to  expect th a t  on th e  s ig n in g  
o f each b i l l  he w i l l  a t  an y  ra te  g e t th e  advance 
cha rte red  f re ig h t  a t t r ib u ta b le  to  th e  goods covered 
b y  th e  h il l .  T h is  f r e ig h t  m ay poss ib ly  be in 
creased b y  events w h ich  happen subsequently, b u t

2 P
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i t  m u s t in  any even t a m o u n t to  225s. on th e  a c tu a l 
w e ig h t o f  th e  goods covered by th e  b i l l .  I f  i t  
tu rn s  o u t  a fte rw a rd s  th a t  th e  ch a rte red  f re ig h t  
fa lls  to  be ca lcu la ted  on th e  dead w e ig h t ca p a c ity  
o f  th e  vessel th e  owners m ust, i t  is  tru e , lo o k  to  
th e  cha rte re rs  fo r  the  d iffe re n ce ; b u t th is  is  a 
sm a ll m a tte r  com pared w ith  h a v in g  to  re ly  on 
th e ir  persona l rem edy a g a in s t th e  cha rte re rs  fo r  
th e  w hole  advance fre ig h t.

I t  appears to  me th a t  th e  so lu tio n  o f those 
d iff ic u lt ie s  lies in  th e  course o f business w h ich  is 
e v id e n tly  con tem p la ted . T h e  c h a rte r -p a r ty  co n 
ta in s  a p ro v is io n  th a t  i f  th e  b i l l  o f  la d in g  fre ig h ts  
do n o t a m o u n t in  th e  aggregate  to  th e  cha rte red  
ra te  o f  f r e ig h t  th e  d iffe rence  is to  be p a id  on 
c le a rin g  in  cash. T h is  con tem p la tes th a t  th e  b i l l  
o f la d in g  f re ig h ts  w i l l  in  th e  f ir s t  ins tance  be 
received on b e h a lf o f  th e  sh ip  and accounted fo r  
before  th e  Bhip sails, any balance be ing  p a id  by  
o r to  th e  ch a rte re rs  to  o r  b y  th e  sh ipow ners as 
th e  case m ay requ ire . I f  th is  course o f business 
were fo llow ed , the  d if f ic u lty  o f a sce rta in in g  the  
advance f r e ig h t  payable  as each b i l l  o f la d in g  
was s igned w o u ld  be u n im p o rta n t, n o r  w ou ld  i t  
ne ve ry  m a te r ia l th a t  in  s ig n in g  th e  b i l l  the  
m aste r was abandon ing  h is  lie n  on  the  goods 
com prised  in  th e  b il l.  H e  w ou ld  g e t th e  se cu rity  
o f  th e  b i l l  o f  la d in g  fre ig h ts  instead. T he  fa c t 
th a t  under th e  c h a rte r -p a r ty  th e  m aste r m ig h t 
have been req u ire d  to  s ig n  b il ls  even w hen th e  
fre ig h ts  were p u re ly  n o m in a l dees n o t re a lly  
a ffe c t th is  p o in t, fo r  i t  is  q u ite  c lea r th a t  no oue 
was c o n te m p la tin g  th e  sh ip  be ing  loaded w ith  
ch a rte re rs ’ ow n m erchandise o r  c a rry in g  th e  
m erchandise o f th i r d  p a rtie s  o therw ise  th a n  a t 
f n l l  fre ig h ts .

I  agree, the re fo re , w ith  B a ilhache , J . and the  
C o u rt o f A p p e a l in  th in k in g  th a t  as and  when 
each b i l l  o f la d in g  was s igned a p ro p o rtio n a l 
p a r t  o f  th e  advance f re ig h t  became payable  and 
can, n o tw ith s ta n d in g  th e  vessel was sunk in  dock, 
be now  recovered b y  th e  sh ipow ners fro m  the 
cha rte re rs .

T he re  s t i l l  rem a ins th e  d if f ic u lty  o f  a r r iv in g  a t 
th e  exact a m o u n t w h ich  th e  respondents are 
e n t it le d  to  recover on th is  fo o tin g . W h e n  the 
vessel sank 1430 tons o f ca rgo  had  been shipped, 
o f  w h ich  1300 tons were covered by b il ls  o f la d in g  
th e n  o r  subsequently  signed. T here  were 130 
tons on board fo r  w h ich  no  b ills  o f la d in g  were 
s igned because th e  sh ippe rs  never p a id  the  b i l l  
o f la d in g  fre ig h ts . N o  p o in t as to  th is  was made 
in  a rg u m e n t. I t  was assumed th a t  th e  appe l
la n ts , as agents fo r  th e  m aster, m ig h t have s igned 
b ills  fo r  a l l  th e  qargo on board, and th a t  th e ir  
fa ilu re  to  do so o u g h t n o t to  p re ju d ice  th e  
respondents. T h e  re m a in in g  cargo, co ns is ting  
o f  94 tons, was ascerta ined  and ready fo r  
sh ipm en t. I t  was a lready  c lea r th a t  the  
ch a rte re d  f r e ig h t  fe l l  to  be ca lcu la ted  on th e  
dead w e ig h t ca p a c ity  o f  th e  vessel. T he  cha rte red  
f re ig h t  was the re fo re , in  th e  e ve n ts 'w h ic h  had 
happened, 1950 tim es  225s. T h is  am oun ts  to  
21,0371. 10s. T he  advance f re ig h t  w o u ld  be th is  
sum  less 3 pe r cent., i.e., 21,2791. 7s. Id . T he  
p ro b le m  is  to  a p p o rtio n  th is  sum  between the  
goods fo r  w h ich  b ills  o f la d in g  were o r  m ig h t 
have been s igned and th e  re m a in in g  cargo. T he  
f ir s t  question  is  as to  th e  basis on w h ich  the  ap
p o rtio n m e n t is to  be made. There  appear to  be 
o n ly  tw o  possib le bases. T he  f ir s t  and  m ost ob
vious basis is th a t  o f  a c tu a l tonnage. O n  th is

basis th e  21,2791. 7s. 7d. m u s t be d iv id e d  in  the 
p ro p o r tio n  w h ich  th e  1430 tons on b oa rd  bears 
to  th e  re m a in in g  94 tons, and  th e  respondents 
w o u ld  bo e n t it le d  to  recover th e  a m o u n t a t t r i 
bu tab le  to  th e  1430 tons less th e  10,0001. they 
have p a id  on  account.

T h e  second possib le  basis o f  a p p o rtio n m e n t 
is  w h a t I  m ay  c a ll th e  co n ve n tio n a l tonnage 
basis. T he  f r e ig h t  be ing  ca lcu la ted  on  th e  dead 
w e ig h t capa c ity  o f th e  vessel, i t  w ou ld  appear 
reasonable to  c a rry  o u t th e  a p p o rtio n m e n t on the 
basis suggested b y  B a ilhache , J .  H e  appears to  
have ta ke n  w e ig h t cargo  a t th e  a c tu a l w e ig h t and 
reduced m easurem ent ca rgo  to  tons a t  th e  con
ve n tio n a l ra te  o f 1 to n  to  40 cub ic  fee t, a rate 
w h ich  was accepted a3 a p p ro p ria te  to  th e  c irc u m 
stances o f  th e  case. U n fo r tu n a te ly , lie  d id  not, 
as he o u g h t to  have done, reduce th e  94 tons to 
conve n tio n a l tonnage in  th e  same w ay and  then 
a p p o rtio n  th e  a c tu a l advance f r e ig h t  o f 21,2791- 
7s. 7d. on  th a t  basis. H e  gave ju d g m e n t 
fo r  225s. on th e  co n ve n tio n a l tonnage  o f  the 
goods on  board  less 3 pe r cent., th e  resu lt 
be ing  th a t  th e  respondents recovered considerab ly 
m ore  th a n  th e y  cou ld  have recovered i f  th e  to ta l 
advance f re ig h t  o f 21,2791. 7s. 7d. had  been a c tu a lly  
due and the re  were no case fo r  a p p o rtio n m e n t a t 
a ll. T he  C o u rt o f  A p p e a l recognised th is  e rro r 
and  endeavoured to  co rre c t i t ,  b u t a p p a re n tly  ° n 
th e  fo o t in g  o f  an  a p p o rtio n m e n t b y  reference to 
a c tua l and n o t co n ve n tio n a l tonnage. T h e y  firs t 
reduced th e  a m o u n t fo r  w h ich  ju d g m e n t had  been 
g iven  to  the am o u n t w h ich  cou ld  have been recover
ab le  i f  the  whole advance f re ig h t  had  become 
a c tu a lly  due, and th e n  made a fu r th e r  deduction 
o f 225s. pe r to n  on the,94 tons n o t y e t sh ipped, l 009 
3 pe r cent. B u t  w h y  a d e duc tion  o f 225s. p t r  ton 
ins te a d  o f th e  p rope r p ro p o rtio n  o f  th e  to ta l ad
vance f re ig h t  a ttr ib u ta b le  to  these 94 tons ?

I  have come to  th e  conc lus ion  th a t  th e  appor
t io n m e n t o u g h t to  be made on  the  a c tu a l and not 
on th e  conven tiona l tonnage. O n th is  fo o tin g , a® 
I  w o rk  o u t th e  figu res, th e  respondents are e n tit le d  
to  th e  21,2791. 7s. 7d. less 13121. 9s. 6d. T he  C ou rt 
o f A p p e a l gave them  th is  sum  less 10251. Id * ' 
on ly . T h e y  have th e re fo re  ob ta ine d  jadg" 
m e n t fo r  2861. 13s. 6d. m ore  th a n  was due to 
them . T h is  m u s t be set r ig h t ,  b u t o u g h t not 
to  a ffec t th e  costs o f  th e  appeal, w h ich  ba® 
s u b s ta n tia lly  fa ile d , and shou ld  be dism issed w ith  
costs.

L o rd  P a r m o o r .— O n  th e  19 th  N o v . 1915 the 
a p pe llan ts  cha rte red  fro m  th e  respondents the 
s team sh ip  Coonagh fo r  a voyage fro m  L ive rp o o l 
to  A rch a n ge l. B e fo re  th e  lo a d in g  was com pleted 
th e  Coonagh ca u g h t f ire  in  th e  dock a t  L iv e rp o o l 
and  sank in  th e  dock, su s ta in in g  such damage 
th a t  th e  cargo had  to  be d ischa rged  and tb® 
vessel had  to  undergo  extensive repa irs . The 
voyage was trea te d  as abandoned, and  none o* 
th e  cargo  has been ca rr ie d  b y  th e  respondents to  
A rch a n ge l. A t  th e  t im e  o f  th e  acc id e n t -about 
1430 tons o f c a rg o ' were on board  th e  steamer 
and the re  were 40 tons on th e  quay and 54 tons 
in  ra ilw a y  waggons a longs ide  th e  quay rem a in 
in g  fo r  sh ip m e n t to  com p le te  th e  cargo. ^ 0 
b ills  o f la d in g  had been s igned by  th e  m aster 
o f  th e  sh ip  before th e  acciden t, b u t  163 b ills  o* 
la d in g  had been s igned “ fo r  th e  m aste r, J- 
P e te rs ,”  J . J .  P e te rs  be ing  a d ire c to r  o f  the 
a p pe llan ts ’ com pany. T he  sh ip  was charter«« 
fo r  use as a genera l sh ip , and th e  question  >°r
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Rebate in  th e  appeal depends upon th e  co n s tru c 
t io n  o f the  c h a rte r-p a rty .

T he  c h a rte r -p a r ty  p rov ides th a t  “  S hou ld  cargo 
Dot be o f a n a tu re  to  load  steam er to  d ra u g h t 
Required, ch a rte re rs  to  pay f re ig h t  on guaran teed  
dead w e ig h t.”  T he  ca rgo  was, in  fa c t,  n o t  o f  a 
Datura  to  load  steam er to  th e  d ra u g h t requ ired , 
and consequently  th is  p ro v is io n  becomes opera tive . 
T he  guaran teed  dead w e ig h t was 1950 tons. T he  
f ir s t  ques tion  w h ich  arises is  w he the r th e  f re ig h t  
had become payable  a t  th e  t im e  o f  th e  accident, 
and th is  depends upon a te rm  o f th e  ch a rte r- 
p a rty , “  th e  f re ig h t  to  be payable  on  s igned b ills  
o f la d in g , less 3 p e r cent, in  L iv e rp o o l in  cash 
before s a ilin g .”  I t  was a rgued on beha lf o f the  
appe llan ts  th a t  f re ig h t  had  n o t become payable  
u n t i l  a l l  th e  b il ls  o f  la d in g  had  been signed, 
and th a t,  as th is  even t h a d  n o t happened, the  
l ia b i l i t y  o f th e  responden ts  to  pay f re ig h t  had 
n o t arisen a t th e  t im e  o f th e  acc iden t. T h is  
a rg u m e n t was founded  on th e  s ta te m e n t th a t  
es tim a ted  f r e ig h t  o r advance f r e ig h t  im p lie d  
a lu m p  sum , and th a t  such sum co u ld  n o t 
be ascerta ined  u n t i l  a f te r  a l l  th e  b il ls  o f 
la d in g  had  been signed. I  am  n o t p repared  to  
assent to  th is  genera l p ro p o s itio n . I n  m y o p in io n  
the n a tu ra l m ean ing  o f th e  c h a rte r -p a r ty  is  th a t  
|h e  f re ig h t  is  payable  d is tr ib u t iv e ly  as b il ls  o f 
la d in g  are signed. T he re  is no m a r it im e  la w  o r 
custom  w h ich  im p o r ts  in to  th is  te rm  o f th e  con
tra c t between th e  ch a rte re r and  th e  sh ipow ner 
any genera lly  unders tood  specialised in te rp re ta 
tio n  o th e r th a n  th a t  w h ich  th e  w ords n a tu ra lly  
hear. T he re  was a suggestion  o f  d if f ic u lty  in  
c a rry in g  o u t th e  b a rg a in  ow ing  to  a considerab le  
P o rtio n  o f  th e  cargo  be ing  sh ipped on  th e  basis 
° f  m easurem ent, b u t  i t  does n o t appear th a t  
.any d if f ic u lty  d id  in  fa c t arise, and in  an y  ease 
' t  w ou ld  be a m a tte r  o f business a d ju s tm e n t. 
W he the r th is  be so o r  n o t, th e  n a tu re  o f tho  
ba rga in  m u s t be de te rm ined  by th e  te rm s o f th e  
ch a rte r-p a rty .

A ssu m in g  th a t  f r e ig h t  has become due, I  agree 
fh a t  th e  a m o u n t shou ld  be ca lcu la ted  on the  
P rin c ip le  expressed by S w in fe n  E a d y , L .J .  and 
approved b y  o th e r m em bers o f  the  C o u rt o f 
Appeal. I n  m y  o p in io n , however, in  th e  a p p li
ca tion  o f  th iB  p r in c ip le , a su ffic ie n t d e d uc tio n  has 
n o t been made in  respect o f th e  10 tons on the 
quay and  th e  54 tons on th e  ra ilw a y  waggons, 
^ h ic h  had n o t been loaded. I f  th is  tonnage  had 
been loaded, th e  to ta l a m o u n t w h ich  the  sh ip  
could have ca rrie d  w ou ld  have been 1524 tons. 
1 he f re ig h t  payable  w ou ld  th e n  have been 1950 
Jons x  112. 58. less 3 pe r cent., or 21.279Z. 7s. 7d.

th is  basis th e  a c tu a l p a ym e n t fo r  f re ig h t  pe r 
to n  w ou ld  be 21,279i. 7s. 7d. d iv id e d  by  1524, 
T^hich w o rks  o u t a t  a fig u re  o f 13'. 19s. 3 i .  pe r 
i° n ,  and th e  deduc tio n  to  be made in  respect o f 
r *  tons on th e  quay and ra ilw a y  waggons shou ld  
bo made a t  th is  ra te , and n o t a t th e  ra te  o f 111. 5s. 
Per ton . T he  ro s u lt is  th a t  th e  a m o u n t fo r  w h ich  
Judgm ent has been en terod  is  in  excess to  th e  
ain o u n l by 2S61. 13s. (id., and th a t  i t  shou ld  ho 
reduced by th iB  am ount.
. S u b je c t to  th is  co rre c tio n  in  th o  a m o u n t o f the  
Judgm ent, th e  appeal shou ld  be dism issed w ith
costs.

Solicitors : for the appellants, Lightbound, 
and Oo.; for the respondents, Alfred Bright 

>Ud Sons, for Bateson, W arr, and Wimshurst, 
riirerpool.

March 19, 21, 25, and April 25, 1918.

(B e fo re  tbe  L o r d  C h a n c e l l o r  (L o rd  F in la y ) ,  
L o rd s  A t k i n s o n , S h a w , and W r e n b o r t .)

N e w  Z e a l a n d  S h i p p i n g  C o m p a n y  L i m i t e d  
v. S o c ié t é  d e s  A t e l i e r s  e t  C h a n t i e r s  d e  
F r a n c e , (a )

o n  a p p e a l  f r o m  t h e  c o u r t  o f  a p p e a l  i n

E N G L A N D .

Contract— Shipbuilding—Contract to become “ void”  
i f  builder unable to deliver— War— Non-delivery 
of ship—Action to enforce contract by purchaser.

The defendants agreed by a contract of the 6th March 
1913 to build a steamer for the plaintiffs. By 
clause 5 :  “  The said steamer, unless the con
struction thereof shall be delayed by fire, strike, or 
lock-out, or any other unpreventable cause . . .
shall be completed ready for trial by the 30th Oct. 
1914.”  By agreement the date of completion was 
subsequently extended to the ‘¿6th Jan. 1915. By 
clause 12 : “ In  case the builders become bankrupt 
or insolvent or fa il or be unable to deliver the 
steamer within eight months from the dale agreed by 
this contract, thereupon the contract shall become 
void, and all moneys paid by the purchasers shall 
be repaid to them with interest at 5 per cent. 
. . . except only in the event of France becoming 
engaged in  a European war, when the above limit 
of eight months shall be extended equal to the 
duration of the said war, but in no case to exceed 
eighteen months in  all.”

The builders contended that in the events which had 
happened the clause became operative on the 30th 
July 1916, and the contract then became void. The 
purchasers claimed the ship or damages for non
delivery, and contended ( in te r  a lia ) that the 
builders were not entitled to say the contract was 
void, but that it was only voidable at the pur
chasers' option.

Held, that clause 12 became operative on the 30th 
July 1916, and as the inability to perform the 
contract was not due to any default of the defen
dants, the contract was void except for the repay
ment of the money already paid by the plaintiffs, 
and was not merely voidable at their option. 

Decision of the Court of Appeal (14 Asp. M ar. Law 
Cas. 108 ; 117 L. T. Rep. 71 ; (1917) 2 K . B. 717) 
affirmed.

A p p e a l  b y  th e  appo llan ts , th e  c la im a n ts  in  an 
a rb itra t io n , fro m  an o rd e r o f tb e  C o u rt o f A p p ra l 
(repo rted  14 Asp. M a r. L a w  Cas. 108 ; 117 L .  T . 
R ep . 71; (1917) 2 K .  B  717) a ff irm in g  th e  decis ion 
o f  B a ilbacbe , J ., by  w h ich  c e rta in  questions sub
m it te d  fo r  th e  o p in io n  o f th e  c o u rt in  an  aw ard  in  
th e  fo rm  o f a speoial case were answered in  
fa v o u r o f th e  respondents.

T he  d ispu tes  between th e  p a rtie s  arose u nder a 
c o n tra c t made between th e  a p p e lla n ts  as p u r 
chasers and the  respondents as bu ilde rs , w hereby 
th e  la t te r  agreed to  c o n s tru c t fo r  th e  ap p e lla n ts  a 
steam er on th e  te rm s  an d  co n d itio ns  th e re in  
m entioned .

Leek, K .U . and Simcy fo r  th e  appe llan ts . 
Douglas Hogg, K .C ., Barrington-W ard, and 

C a p ta in  Jacques Quartier, E .M .A .,  F re n ch  a rm y , 
fo r, th e  respondents.

T he  House, h a v in g  ta ke n  tim e , d ism issed the  
appeal.

(a) Reported by W . E. R e id , Esq., Barristor-at-Law,
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T h e  L o r d  C h a n c e l l o r  (L o rd  F in la y ) .— T h is  
is  an  appeal fro m  th e  decis ion  o f B a ilh a ch e , J . 
Upon an  a w a rd  s ta ted  in  th e  fo rm  o f  a specia l 
case fo r  th e  o p in io n  o f  th e  co u rt.

T h e  ap p e lla n ts  agreed to  purchase fro m  the  
respondents a s team sh ip  to  be co n s tru c te d  fo r  
th e m  by th e  respondents in  te rm s  o f a c o n tra c t 
da ted  the  6 th  M a rch  1913. T h e  p r ic e  was to  be 
£98,450, payable  b y  in s ta lm e n ts . T h e  clauses 
m a te r ia l fo r  th e  purpose o f th is  appeal are  set o u t 
in  th e  specia l case, and are  as fo llo w s  :—

5. The said steamer, unless the construction thereof 
shall be delayed by fire, strike, or lock-out of workmen, 
or any other unpreventable cause beyond the control of 
the builders (in which case a fair proportionate extension 
of t ’.me shall be allowed), shall be completed ready for 
trial by the 30th Oct. 1914 and delivered afloat as usual 
in the port of Dunkirk free of dock and other dues as 
soon as such trial has been completed to the satisfaction 
of the purchasers or their representatives.

7. In the event of the said vessel not being completed 
and ready for trial on or before the 30th Oct. 1914 . . . 
the builders undertake to pay the purchasers as liqui
dated damages the sum of 101. per working day for each 
working day during which such delivery may be delayed 
beyond the 30th Oct. 1914 unless such delay is due to 
any of the causes specified in clause d hereof. . . .

12. In case the builders become bankrupt or insolvent, 
or shall fail or be unable to deliver the steamer within 
eight months from the date agreed by this contract, 
thereupon this contract shall become void, and all 
money paid by the purchasers shall be repaid to them 
with interest accrued thereupon at 5 per oent., and that 
without being necessary for the purchasers to take any 
legal action for the recovery of this money. The builders 
will hand to the purchasers the guarantee of a bank, 
who will undertake to repay this money in the event of 
its becoming due, as stated above. Except only in the 
event of France becoming engaged in a European war, 
then the above limit of eight months shall be extended 
equal to the duration of the said war, but in no oaso to 
exceed eighteen months in all.

T he  da te  3 0 th  Jan . 1915 was subsequen tly  sub 
s t itu te d  in  the  c o n tra c t fo r  th e  3 0 th  O ct. 1914 as 
th e  da te  by w h ich  th e  vessel was to  be com ple ted  
ready fo r  t r ia l .

T he  vessel was in  course o f  c o n s tru c tio n  w hen 
on th e  2nd A u g . 1914 F rance  became engaged in  
th e  p resen t E u ropean  war. I t  is  fo u n d  as a fa c t  
in  th e  specia l case th a t  th e  b u ild e rs  were p re 
ven ted  b y  unpreven tab le  causes beyond th e ir  
c o n tro l w ith in  th e  m ean ing  o f clause 5 fro m  
co m p le tin g  th e  vessel ready fo r  t r ia l  by  the  
30 th  Ja n . 1915, and  had ever since been p reven ted  
b y  th e  Bame causes.

I t  was con tended b y  th e  responden ts  (the  
b u ild e rs ) th a t  th e  e igh teen  m on th s  m en tioned  
in  clause 12 began  to  ru n  on th e  3 0 th  Ja n . 1915, 
and th e re fo re  exp ire d  on  th e  3 0 th  J u ly  1916, 
w h ile  th e  ap p e lla n ts  (the  b u ild in g  ow ners) con 
tended  th a t  th e  e igh teen  m on th s  w o u ld  n o t  beg in  
to  ru n  u n t i l  th e  bu ild e rs  were in  d e fa u lt  on th e  
e x p iry  o f  th e  ex tens ion  o f t im e  a llow ed  by  clause 5 
in  case o f de lay caused by  unp re ve n ta b le  causes.

I t  was fu r th e r  contended by th e  respondents 
th a t  in  th o  events w h ich  have happened the  
c o n tra c t became vo id  on th e  3 0 th  J u ly ,  1916, 
w h ile  th e  a p pe llan ts  con tended th a t  on  th e  tru e  
c o n s tru c tio n  o f  clause 12 i t  was vo idab le  a t  th e ir  
o p tio n  on ly .

T he  u m p ire  decided b y  h is  aw ard  th a t  th e  
e igh teen  m on ths  exp ired  on  th e  30 th  J u ly  1916, 
and th a t  th e  bu ild e rs , in  th e  events w h ich  have 
happened, are e n t it le d  to  tre a t th e  c o n tra c t as

n u l l  an d  vo id . T h e  questions fo r  th e  o p in io n  of 
th e  c o u rt are w he the r h is  decis ion  on these tw o 
p o in ts  was r ig h t .  B a ilh a ch e , J .  he ld  th a t  the 
u m p ire  was r ig h t  u pon  b o th  po in ts , an d  the 
C o u rt o f A p p e a l to o k  th e  same view . I  agree 
w ith  th e  co u rts  below in  th in k in g  th a t  th e  um p ire  
was r ig h t  on bo th  po in ts .

T he  f ir s t  p o in t appears to  me to  be ve ry  clear. 
T h e  words, “  th e  date agreed b y  th is  c o n tra c t,”  in  
clause 12 (or as in  th e  F re n ch  vers ion , “  la  date 
de liv ra is o n  fixes p a r ce c o n t ra t ” ), denote in  m y 
o p in io n  th e  30 th  Jan . 1915. T h a t is  th e  on ly  
date specified fo r  c o m p le tio n  in  th e  c o n tra c t. R  
is  tru e  th a t  an  extens ion  o f t im e  beyond th a t  date 
is  p rov id e d  fo r  b y  clause 5 in  th e  case o f  delay 
due to  fire , s tr ikes , o r lo ck -ou ts  o f w orkm en , o r  any 
o th e r unp reven tab le  cause beyond th e  c o n tro l ot 
th e  bu ilde rs , in  w h ich  case a f a i r  p ro p o rtio na te  
extens ion  o f t im e  was to  be a llow ed. B u t  ne ithe r 
in  the  E n g lis h  n o r in  th e  F renoh  vers ion  do the 
w ords o f  clause 12 appear to  be a p t to  denote the 
e x p ira tio n  o f th e  ex tens ion  to  be a llow ed  »u 
respect o f such unavo idab le  de lay. C lause b 
fixes no da te  fo r  th e  e x p iry  o f  th e  extension, bu t 
p rov ides th a t  th e  ex tens ion  is  to  end when the 
cause o f de lay  ceases to  operate. T h e  date 
m en tioned  in  clause 12 as th a t  fo r  w h ich  th® 
e ig h t m on th s  o r  e igh teen  m on th s  were to  ru n  is 
o b v io u s ly  th a t  specified  in  c lause 5, nam e ly , the 
3 0 th  Jan . 1915.

U p o n  th e  second p o in t I  also agree w ith  the 
u m p ire  and w ith  th e  co u rts  below.

I t  appears fro m  the  fa c ts  fo u n d  on  th e  special 
case th a t  th e  b u ild e r waB in  no  degree responsib le 
fo r  th e  de lay w h ich  took  place in  com p le tion , an“  
th a t  i t  was due e n tire ly  to  causes beyond hm 
c o n tro l covered b y  clause 5 in  the  con tra c t. 
U n d e r these c ircum stances  I  th in k  th a t  the 
b u ild e r is  e n t it le d  to  say th a t  u nder clause 12 the 
c o n tra c t became vo id  when th e  e igh teen  month« 
exp ired . C lause 12 deals w ith  fo u r  d iffe re n t 
cases: (a) b a n k ru p tc y  o f th e  b u i ld e r ; (6) i n '  
so lvency o f th e  b u ild e r  ; (c) fa ilu re  o f th e  bu ilde r 
to  d e liv e r ; (d) in a b i l i ty  o f the  b u ild e r to  de liver- 
I t  seems to  mo c lea r th a t  th e  b u ild e r cou ld  no t 
c la im  th a t  the  c o n tra c t was vo id  in  consequence 
o f h is  ow n b a n k ru p tc y  o r inso lvency, as fo r  th is  
he w ou ld  be, as betweon h im s e lf and  th e  b u ild in g  
owners, responsib le , even i f  th e  b a n k ru p tc y  pr 
in so lve n cy  were e n t ire ly  due to  unavo idab le  m*8’ 
fo rtu n e . N o r  cou ld  the  b u ild e r  c la im  to  trea t 
th e  c o n tra c t as vo id  in  case o f  h is  fa ilu re  to  
d e live r (the  w o rd  used in  th e  F rench  vers ion  >s 
“  rejus ” ), and  a breach o f c o n tra c t, w he the r by 
a c tu a l re fu sa l o r  om iss ion  to  p e rfo rm , cannot 
co n fe r any r ig h t  upon  th e  person in  d e fa u lt. T °0  
fo u r th  case p ro v id e d  fo r  in  in a b i l i ty  ( in  the 
F re n c h  th e  w o rd  used is  “  impossibility ” ), a»*1 
m ig h t be due to  fa ilu re  on th e  p a r t  o f th e  bu ild e r 
to  proceed w ith  th e  c o n s tru c tio n  w ith  due d ib ' 
gence, in  w h ich  case th e  b u ild e r  co u ld  n o t c la im  
release fro m  th e  c o n tra c t u n d e r th is  clause- 
O n  th e  o th e r hand, th o  in a b i l i ty  m ay  have 
been th e  re s u lt  o f causes beyond th e  c o n tro l ot 
th e  b u ild e r, fo r  w h ich  ho is  n o t, under th e  te r® 8 
o f  th e  co n tra c t, to  be he ld  lia b le . .

I t  is  a p r in c ip le  o f law  th a t  no one can in  such 
case take  advantage o f  th e  existence o f a sta te  ot 
th in g s  w h ich  he h im s e lf p roduced. T h is  is  i l lu 8' 
t ra te d  by tb e  case o f Roberts v. Wyatt (2. T a u n t-  
268). T he re  th e  p la in t i f f  had purchased anosta to  
and i t  was p rov id e d  in  tho  co n tra c t th a t the  von“ 01
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shou ld  m ake o u t a good t i t le  and on o r  be fore  th e  
21 at D ecem ber 1808, on  re ce iv ing  fro m  th e  p la in 
t i f f  th e  purchase-m oney, execute a le g a l convey
ance o f th e  fee s im p le . T he re  was a p rov iso  th a t  
“  in  case th e  vendors co u ld  n o t deduce a good and 
m arke tab le  t i t le  such as th e  pu rchase r o r  h is  
counsel shou ld  approve  o r  i f  the  pu rchase r shou ld  
* o t  pay th e  purchase m oney on  th e  ap p o in te d  day, 
the ag reem ent shou ld  be e n t ire ly  vo id .”  A n  
abs tra c t was sen t to  th e  p la in t i f f  b y  th e  de fendan t, 
who was th e  vendor’s s o lic ito r . T h e  a b s tra c t was 
sent back to  th e  de fen d a n t fo r  th e  purpose  o f 
ha v in g  th e  t i t le  c leared up. T he  d e fendan t sa id 
th a t  th e  o b je c tio ns  to  th e  t i t le  cou ld  n o t  be m et 
and refused  to  re tu rn  th e  a b s tra c t, c la im in g  th a t  
th e  c o n tra c t was v o id  u n d e r th e  prov iso . S ir  
Jam es M ansfie ld , C h ie f J ustice, in  t h e . course o f 
h is ju d g m e n t sa id : “  S o m e th ing  has been a rgued 
° n  th e  c o n s tru c tio n  o f th e  p rov iso  th a t  in  case the  
vendor oou ld  n o t  m ake a t i t le ,  th e  c o n tra c t shou ld  
he vo id . B u t  in  o rd e r to  a d a p t th a t  defence to  
the p resen t case, th e  a rg u m e n t m u s t be, th a t  i f  th e  
de fendan t says he ca n n o t answer th e  ob jec tions , i t  
sha ll be a b so lu te ly  vo id  a t  th e  choice o f  e ith e r 
P„ai'ty . B u t  th a t  is  n o t so ; th o  m ean ing  is, th a t  

the  se lle r canno t m ake a good t i t le  by  th o  tim e  
m entioned , th e  c o n tra c t s h a ll be v o id  a3 a g a in s t 
h im , and th e  p la in t i f f  has a r ig h t  to  be o ff  h is 
ba rga in . So e contra i f  th e  p la in t i f f  does n o t pay 
the  m oney, th e  d e fendan t m ay avo id  th e  c o n tra c t ; 
bu t th e  p la in t i f f  cannot say, I  am  n o t ready  w ith  
m y m oney, th e re fo re  I  w i l l  avo id  th e  c o n tra c t ; n o r 
can th e  se lle r say, m y  t i t le  is  n o t good, the re fo re , 
t  sh a ll be o ff. A n d  th e  w o rd  is  * i f  th e y  cannot 
m ake,’ so i t  m u s t appear b y  su ffic ie n t p ro o f, th a t  
‘ hey canno t m ake a t i t le . ”

L o rd  E lle n b o ro u g h  in  Bedey. F a rr  (6 M . &  S.
. - 1 ,  a t  p. 124) app lie d  th e  same p r in c ip le  to  a case 
m  w h ich  i t  was a lleged th a t  a lease became vo id  
by th e  fa ilu re  o f  th e  lessee to  p a y  th e  re n t. I  
may  quote  th e  fo llo w in g  sentences f ro m  h is  ju d g 
m e n t; “ I n  th is  case, as to  th is  p rov iso , i t  w o u ld  
be c o n tra ry  to  an  u n ive rsa l p r in c ip le  o f law , th a t  
a P a rty  sh a ll never ta k e  advantage o f  h is  ow n 
JVr°n g . I f  we were to  h o ld  th a t  a lease w h ich  in  
te rm s is  a lease fo r  tw e lve  years shou ld  be 
a lease de te rm inab le  a t th e  w i l l  and  pleasure 

th e  lessee; and  th a t  a lessee b y  n o t p a y in g  h is  
fo n t shou ld  be a t  l ib e r ty  to  say th a t  th e  lease 
l 8 vo id . O n  th is  p r in c ip le , even i f  i t  were n o t 
borne o u t so s tro n g ly  as i t  is  b y  th e  c u rre n t o f 
au th o rit ie s , i t  w o u ld  be su ffic ien t to  h o ld  th a t  
‘ bo lease was o n ly  v o id  as a g a in s t th e  lessee, n o t 
ag a in s t th e  lessor. I n  Co. L i t t .  2066 i t  is  la id  
down : ‘ I f  a m an  m ake a fe o ffm e n t in  fee, upon  
co n d itio n  th a t  th e  feoffee s h a ll re - in fe o ff h im  be- 
ore such a day, and  before  the  day th e  fe o ffo r 

msseise th e  feoffee and  h o ld  h im  o u t b y  fo rce  
“ U til th e  day be past, th e  estate o f th e  feoffee is 
A bso lu te ; fo r  th e  fe o ffo r  is th e  cause w herefore  
fm c o n d itio n  canno t be pe rfo rm ed , and  the re fo re  

,? a-l never ta ke  advantage  fo r  non -pe rfo rm ance
cvaof. A n d  so i t  is  i f  A bo b ound  to  B . th a t 

m il, ■ h>. sh a ll m a rry  Jane  G. before such a day, ai 
. m ore th e  day B . m a rry  w ith  J ane, ho sh a ll novui 
■ a*o  advantage  o f th e  bond, fo r  th a t  he h im s e lf
8 th e  m eans th a t  th e  c o n d itio n  cou ld  never be 

Perform ed.’ A n d  th is  is  re g u la r ly  tru e  in  a l l  cases.
1 th a t  be a p r in c ip a l o f la w , th a t  a p a r ty  sha ll 

8 h )ta k e  advantage  o f h is  ow n w rong , th e n  a lessee 
“ b a ll n o t a v a il h im s e lf o f b is  ow n act to  vacato h is 
mase.”

I f  i t  has been th e  case here th a t  th e  b u ild e r 
was ( to  use L o rd  C oke ’s language) “  h im s e lf the  
m ean ”  th a t  th e  vessel was n o t com p le ted  w ith in  
th e  e igh teen  m on ths, he co u ld  n o t c la im  th a t  th e  
c o n tra c t had  the reby  become vo id . B u t,  as th e  
u m p ire  has fo u n d , th e  n o n -co m p le tion  was n o t in  
any way b ro u g h t a b o u t by th e  b u ild e r, b u t  was th e  
re s u lt o f causes fo r  w h ich  u n d e r th e  c o n tra c t he 
is  n o t responsib le .

Q uestions o f th is  s o rt have o fte n  a risen  in  case 
o f p rov is ions  th a t  a lease shou ld  be v o id  on n o n 
p a ym e n t o f re n t  o r no n  pe rfo rm ance  o f  covenants 
by th e  lessee. I t  has a lw ays been h e ld  th a t  th e  
lessee cou ld  n o t take  advantage  o f h is  ow n act o r  
d e fa u lt to  avo id  th e  lease, and th e  expression 
gen era lly  em p loyed  has been th a t  such p rov iso  
makes th e  lease vo idab le  by  th e  lessor, o r  v o id  a t 
th e  o p tio n  o f th e  lessor. T he  decisions on th e  
p o in t are u n ifo rm  and are re a lly  il lu s tra t io n s  o f 
th e  ve ry  o ld  p r in c ip le  la id  dow n b y  L o rd  Coke, 
th a t  a m an s h a ll n o t be a llow ed  to  ta ke  advantage 
o f  a c o n d it io n  w h ich  he h im s e lf b ro u g h t about. 
I n  th e  presen t caSe th e  b u ild e r  was in  no w ay re 
sponsib le  fo r  the, non -co m p le tion  w ith in  e igh teen  
m on ths, and  the re  is no reason w h y  clause 12 
shou ld  n o t be in te rp re te d  a cco rd in g  to  th e  n a tu ra l 
m ean ing  o f the  words so as to  ren d e r th e  c o n tra c t 
vo id .

F o r  these reasons I  agree w ith  th e  decis ion  o f 
th e  C o u rt o f A p p e a l and  th in k  th a t  th is  appeal 
shou ld  be d ism issed w ith  costs.

L o rd  A t k i n s o n .— I  canno t b u t  th in k  th a t  th e  
con tes t in  th is  case is, u pon  th e  m a in  p o in t, ve ry  
m uch  a con test a b o u t names.

I t  is u n d o u b te d ly  com pe ten t fo r  th e  tw o  p a rtie s  
to  a c o n tra c t to  s tip u la te  b y  a clause in  i t  th a t  
th e  c o n tra c t sh a ll be vo id  upon  th e  h a ppen ing  o f 
an even t over w h ioh  n e ith e r o f  th e  p a rtie s  sh a ll 
have any c o n tro l, ca n n o t b r in g  about, p re ve n t o r 
re ta rd . F o r  ins tance  th e y  m ay s tip u la te  th a t  i f  
ra in  shou ld  fa l l  on  th e  3 0 th  day a fte r  th e  
da te  o f th e  co n tra c t, th e  co n tra o t shou ld  be vo id . 
T he n  i f  ra in  d id  fa l l  on  th a t  da te  the  c o n tra c t 
w ou ld  be p u t an end to  b y  th is  event, w he the r th e  
p a rtie s  so desire o r n o t. O f course th e y  m ig h t 
d u r in g  the  cu rre n cy  o f th e  c o n tra c t resc ind  i t  and 
en te r in to  a new one, o r on its  avoidance 
im m e d ia te ly  e n te r in to  a new c o n tra c t.

B u t  i f  th e  s t ip u la t io n  be th a t  th e  c o n tra c t 
s h a ll be vo id  on  th e  happen ing  o f an even t w h ich  
one o r e ith e r o f them  can b y  h is  ow n a c t o r 
om iss ion  b r in g  about, th e n  th e  p a rty , w ho b y  h is  
ow n a c t o r  om iss ion  b rin g s  a bou t th a t  event, 
cannot be p e rm itte d  e ith e r to  in s is t upon  th e  
s t ip u la t io n  h im se lf, o r  to  com pel th e  o th e r p a rty , 
w ho is  blameless, to  in s is t u pon  i t ,  because to  
p e rm it ih e  b lam eable  p a r ty  to  do e ith e r w o u ld  be 
to  p e rm it h im  to  ta ke  advantage o f h is  ow n 
w ro ng , in  the  one case d ire c t ly ,  and in  th e  o th e r 
case in d ire c t ly  in  a rou n d -a bo u t w ay, b u t  in  e ith e r 
w ay p u t t in g  an end to  th e  con tra c t.

T he  a p p lic a tio n  to  co n tra c ts  such as these o f th e  
p r in c ip le  th a t  a m an sh a ll n o t be p e rm itte d  to  take  
advantage o f h is  ow n w ro ng  thuu  necessarily  
leaves to  th o  blameless p a r ty  an o p tio n  w he ther 
ho w i l l  o r w i l l  n o t  in s is t on th e  s t ip u la t io n  th a t  
th e  c o n tra c t sh a ll be vo id  on  th e  h a ppen ing  o f 
th e  nam ed event. T o  dep rive  h im  o f th a t  o p tio n  
w o u ld  be b u t to  e ffec tua te  th e  purpose o f  the  
b lam eable  p a rty . W h e n  th is  o p tio n  is  le f t  to  th e  
blam eless p a r ty  i t  is  sa id  th a t  th e  c o n tra c t is 
vo idab le , b u t  th a t  is o n ly  ano the r w ay o f saying
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th a t  th e b la m e a b le  p a r ty  ca n n o t have th e  c o n tra c t 
m ade v o id  h im s e lf, canno t fo rce  th e  o th e r p a r ty  
to  do so, and  ca n n o t dep rive  th e  la t te r  o f h is  
r ig h t  to  do so.

O f course th e  p a rtie s  m ay  expressly  o r  im 
p lie d ly  s tip u la te  th a t  th is  c o n tra c t sh a ll be vo id - 
able_ a t  th e  o p tio n  o f an y  p a r ty  to  i t .  I  am  n o t 
d e a lin g  w ith  such a case as th a t. I t  m ay w e ll be 
th a t  th e  ques tion  w h e th e r the p a r t ic u la r  even t 
u pon  th e  ha p pe n in g  o f w h ich  th e  c o n tra c t is  to  
be vo id  was b ro u g h t a b o u t b y  th e  a c t o r  om iss ion  
o f  e ith e r  p a r ty  to  i t  m ay in vo lve  a d e te rm in a tio n  
o f  a ques tion  o f  fa c t.

O n  th e  f i r s t  p o in t, I  th in k  th a t  th e  w ords “  date 
agreed to  b y  th e  c o n tra c t”  in  A r t .  12 o f  th e  
ag reem ent m ean t o r ig in a lly  fo r  a l l  p ra c tic a l p u r 
poses th e  30 th  O ct. 1914, and now , b y  th e  a d d it io n  
w h ich  has been m ade to  th e  c o n tra c t, means th e  
3 0 th  J u ly  1910, when the  fu r th e r  e igh teen  m on ths  
g ive n  fo r  th e  co m p le tio n  o f i t  exp ired.

I  do n o t th in k  i t  can m ean th e  te rm in a tio n  o f 
th e  fu r th e r  p e rio d  a llow ed  as a fa ir  p ro p o rtio n a te  
ex tens ion  fo r  c o m p le tio n  u n d e r a rt. 5 o f  th e  
agreem ent. T h a t  is  a q u ite  in d e fin ite  pe riod . 
T h e  p a rtie s  m ig h t  d isagree as to  its  d u ra tio n , 
and, i f  so, th e  d isp u te  w ou ld  be a m a tte r  fo r  
a rb it ra t io n  w ith in  th e  13 th  a r t ic le  o f th e  agree
m en t, since i t  w o u ld  be a d isp u te  “  to u c h in g  th e  
c o m p le tio n  o f  th e  steam er ”  and  th e  c o n s tru c tio n  
o f  th e  m ean ing  o f th e  co n tra c t. T h is  de lay m ig h t 
be ve ry  p ro longed .

U n d e r a rt. 12 several o f th e  events, th e  happen
in g  o f  w h ich  are to  rende r the  c o n tra c t vo id , are  
c le a rly  events fo r  w h ich  th e  b u ild e rs  are responsib le  
o r  ove r w h ich  th e y  have c o n tro l— nam e ly , th e  event 
o f  th e ir  b a n k ru p tc y , th e  even t o f th e ir  inso lvency, 
o r  th e  even t o f  th e ir  re fu s a l (refus) to  d e live r 
th e  steam er. T he  even t o f  th e ir  in a b i l i ty  (im~ 
poaaibilite) to  d e live r her, m ig h t be th e  re s u lt o f 
th e  neg le c t o f th e  bu ild e rs  to  comm ence to  b u ild  
h e r soon enough, o r  to  keep a su ffic ie n t s ta ff a t 
w o rk  upon her. I n  such a case th e  event, th e  
h a p pe n in g  o f w h ich  is  to  m ake th e  c o n tra c t vo id , 
w o u ld  be b ro u g h t abou t b y  th e ir  a c t o r  om ission, 
and  th e y  cou ld  n o t  a v a il them selves o f  i t .  B u t  
th e  u m p ire  has fo u n d  as a fa c t th a t  th e  b u ild e rs  
were p reven ted  b y  unavo idab le  causes beyond 
th e ir  c o n tro l f ro m  c o m p le tin g  th e  vessel ready 
fo r  t r ia l  on th e  3 0 th  o f  Ja n . 1915. T h e  tw o  
pa rtie s , the re fo re , are e q u a lly  blameless. B y  the  
a c t o r  om iss ion  o f  n e ith e r was th e  even t b ro u g h t 
a b o u t on  th e  happen ing  o f w h ich  the - c o n tra c t 
was to  become vo id , T he  p r in c ip le  th a t  a m an 
s h a ll n o t ta ke  advantage o f  h is  ow n w rong 
does n o t a p p ly , and  th e  c o n tra c t becomes n u ll 
and  vo id  a b so lu te ly  as its  w ords in  th e ir  n a tu ra l 
m ean ing  p ro v id e  th a t  i t  shou ld . I n  m y  o p in io n  
th e  o rd e r appealed fro m  was r ig h t  and  th is  
appea l shou ld  be dism issed w ith  costs here and 
below .

L o rd  Sh a w .— B y  c o n tra c t and su p p lem en ta ry  
ag reem ent o f  p a rtie s  th e  respondents un d e rto o k  
to  b u ild  a s team sh ip  fo r  th o  a p pe llan ts  and  to  
have h e r rea d y  fo r  t r ia l  by  th e  3 0 th  Jan . 1915.

B y  th e  f i f t h  clause o f th e  c o n tra c t i t  was agreed 
th a t  i f  th e  s t ip u la t io n  as to  t im e  fo r  com p le 
t io n  co u ld  n o t  be co m p lied  w ith , b y  reason o f 
causes beyond th e  c o n tro l o f  th e  bu ilde rs , the  
t im e  shou ld  be extended in  p ro p o r tio n  to  th e  de lay 
so caused.

B y  th e  tw e lf th  clause o f th e  c o n tra c t i t  was 
p rov id o d  us .fo llow s : “  I n  case th e  bu ild e rs  become

bankrupt or insolvent, or shall fa il or be unable 
to deliver the steamer”  (these words in  the 
French version are Ou de leur refus ou impoaai- 
bilite delivrer le vapeur) w ith in  eight months from 
the date agreed by this contract, thereupon this 
contract shall become void and a ll money paid 
by the purchasers shall be repaid to them with 
interest.”  In  this clause the follow ing interpola
tion was inserted, “  except only (in the French 
version cependant) “ in  the event of France 
becoming engaged in  a European war, then the 
above lim it of eight months shall be extended 
equal to the duration of the said war, but in no 
case to exceed eighteen months in  all.”

A s  to  th e  ru n n in g  o f t im e  u n d e r these clauses 
i t  appears to  me to  be c lea r th a t  bo th  th e  e ig h t 
m on ths  and th e  e igh teen  m on ths  ra n  fro m  a fixed 
p o in t— nam e ly , th e  3 0 th  Jan . 1915. A n d  I  am 
fu r th e r  o f  o p in io n  th a t, w ith  reference to  the 
extended pe riod  o f e igh teen  m on th s , th e  co n tra c t 
has d e fin ite ly  s ta ted  th a t  p e rio d  as th e  m ax im um  
o f p ro lo n g a tio n .

By reason, however, of the outbreak of the 
European war the build ing of the ship has been 
s till fu rthe r delayed, and the ship is s till incom
plete. A  state of affairs has accordingly arisen 
fo r which neither party is responsible, and which 
is covered by clause 12 of the contract. “  There
upon,”  says clause 12, “  this contract shall become 
void.”

T h e  learned  a rb it ra to r  decided “  th a t  the 
b u ild e rs  in  th e  events w h ich  have happened are 
e n t it le d  to  ta ke  th e  c o n tra c t as n u l l  and  vo id  
(except fo r  th e  rep a ym e n t w ith  in te re s t o f 5 per 
cen t, o f  a l l  m oneys a lready  p a id  to  th e  bu ilde rs  
by  th e  pu rchasers ” ). I n  m y  o p in io n  th is  ju d g 
m e n t was r ig h t  and  has been p ro p e r ly  up h e ld  by 
th e  co u rts  below.

T h e  a tta c k  upon  these ju d g m e n ts  was centred 
upon  th is , th a t  th e  te rm s  em ployed— namely« 
th a t  th e  c o n tra c t “  s h a ll become vo id  ’ ’— m u s t he 
ta ken  to  m ean o n ly  th a t  th e  c o n tra c t was voidable 
a t  th e  ins tance  o f th e  b u ild in g  owner. A.ccord- 
iu g  to  th e  ag reem ent th a t  ow ner m ig h t  say ! 
“  A lth o u g h  th e  s tip u la te d  t im e  fo r  d e live ry  is  and 
m a y  be lo n g  exceeded, 1 am  w il l in g  to  suff®1 
th o  de lay, and I  do n o t choose to  fo u n d  upon 
th e  s t ip u la t io n ; a c c o rd in g ly  you, th e  builder» 
m us t, a lo n g  w ith  us, re m a in  bound so lo n g  as 1 
choose.”

T he  answer to  th e  whole o f  th is  is  c le a rly  p o t 
by B a ilhache , J ., th a t  th e  s t ip u la t io n  as to  the 
c o n tra c t becom ing  “ v o id ”  is a s t ip u la t io n  
fa v o u r o f b o th  pa rtie s . T h is  is  s u b je c t o n ly  to  
th is , th a t  th e  p a r ty  tre a t in g  th e  c o n tra c t as void 
s h a ll n o t h im s e lf have b ro u g h t a b o u t th e  event 
w h ich  g ives rise  to  th e  co n d itio n . W h a t I  h a *6 
ven tu re d  la s t to  express appears to  m e to  be 
sound in  p r in c ip le  and to  be a b e tte r and  broade1 
expression o f th e  p r in c ip le  th a n  a reference to 
e ith e r a p a rty 's  ow n w ro n g  o r a p a r ty ’s ow n de
fau lts  F o r  w ith o u t e ith e r d e fin ite  w ro n g  o r  de
fa u lt  th o  a c tio n  o r  even th e  s itu a tio n  o f  one o f the 
p a rtie s  m ay bo su ffic ie n t to  p ro d u c o th o  c o n d itio n ’ 
1 p re fe r m oro  th a n  an y  o th e r as an expression 
o f th o  p r in c ip le  th a t  w h ich  occurs in  Coke 
upon  L it t le to n ,  2066, and  is  quo ted  w ith  a p p ro v e  
by  L o rd  E lle n b o ro u g h  in  Bede v. F a rr  (6 M . &  P‘ 
121) “  fo r  th a t  he h im s e lf is  th e  m ean th a t  the 
c o n d itio n  cou ld  never be p e rfo rm e d .”

A s  to  au tho rity , I  re fer in  pa rticu la r to Lord 
E lle n b o ro u g h ’s ju d g m e n t in  Bede v. F arr (suprdli
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H.L.] N e w  Z e a l a n d  Sh ip f in g  Co. v . S o c ié t é  des  A t e l ie r s  e t  Ch a n t ie r s  d e  F r a n c e . [H.L.

to  Bryan  v. Bancks (4 B . &  C. 401), and to  
Hughes v. Palmer (19 C. B . N . S. 393).

W h e n  a c o n tra c t desoribos an event o r  events 
w h ich  m ay  happen, and  declares th a t  on th e  
occurrence o f any o f these th e  c o n tra c t sha ll, be
come vo id , th e  re s u lts  m ay be ta b u la te d  th u s
(1) Such a c o n tra c t is  vo idab le , as said, a t th e  
instance o f th a t  p a r ty  w ho has n o t b y  h is  ow n 
w rong o r  d e fa u lt b ro u g h t a bou t th e  ovent, o r in  
Coke’s w ords has n o t been th e  mean th a t  th e  con
d it io n  cou ld  n o t be pe rfo rm ed . (2) T he re fo re  
such a co n tra c t is vo idab le  b y  (a) som etim es one 
p a rty , fo r  ins tance  a b u ild e r who has n o t been able 
to  proceed on account o f th e  d e fa u lt o f th e  b u ild 
in g  ow ner say by fa ilu re  to  pay th e  s tip u la te d  in 
sta lm en ts  o f  p rice , and (6) som etim es by  th e  
o th e r p a rty , fo r  ins tance  th e  b u ild in g  ow ner, 
where th e  b a n k ru p tc y  o f th e  b u ild e r has p reven ted  
tim eous co m p le tio n  o r  d e live ry . (3) A n d  such 
con trac ts  are vo idab le  b y  bo th  o r  e ith e r when the  
in i p o s s ib ility  to  com ple te  o r  d e live r was som eth ing  
fo r  w h ich  n e ith e r was responsib le . E a ch  p a r ty  is 
innocent, n e ith e r is  in  d e fa u lt : th e  conduc t o f 
n e ith e r has b ro u g h t a b o u t th e  event. A n d  in  such 
a case th e  c o n tra c t is  in te rp re te d  w ith  even and 
equal ju s tic e  to  b o th  sides ; and th e  law  does n o t 
a llow  one p a r ty  o n ly  to  avo id  w h ile  th e  o th e r is 
“ e ld  bound. I f  b o th  p a rtie s  go on, th a t  is 
ano the r and  th e ir  ow n a ffa ir. B u t  e ith e r 
nan c la im  th a t  th e  c o n tra c t is  vo id  and th e n  
noth are free . I n  m y o p in io n  such an over
l i n g  and  e q u a lly  a pp licab le  case was b ro u g h t 
about b y  th e  p resen t E u ropean  w ar, an event 
by reason o f w h ich  th e  respondents are 
e n tit le d  to  tre a t th is  s h ip -b u ild in g  c o n tra c t 
as vo id . I  agree th a t  th e  appeal shou ld  be 
d isa llow ed.

. L o rd  W r e n  b u r y .— A r t .  5 o f  th is  c o n tra c t p ro 
vides th a t  th e  steam er sh a ll be com ple ted  fo r  t r ia l  
by a ca lendar da te  (w h ich  as va rie d  is th e  30 th  
Jan . 1915) “  unless ”  som e th ing  happens w h ich  has 
happened. I n  th e  event, the re fo re , th a t  ca lendar 
date is  n o t  fixe d  fo r  com p le tion . T he  a r t ic le  goes 
°n  to  p ro v id e  th a t  in  th e  event nam ed “  a fa ir  p ro 
p o rtio n a te  extension  o f t im e  sha ll be a llow ed.”  I t  
|8 n o t p rov id e d  in  express te rm s  th a t— b u t upon a 
L'Ue c o n s tru c tio n  I  th in k  i t  resu lts  th a t— in  the  
ev0n t th e  co m p le tio n  is  to  be achieved by  th e  
exp ira t io n  o f th a t  extended tim e.
.  T he  question  th e n  is as to  th e  m ean ing  o f a rt.

T h a t a rt ic le  is n o t a rt is t ic .  T he re  is, in  fac t, 
110 date fo r  d e live ry  fixe d  by th e  c o n tra c t. T he  
ca lendar da te  is  a date fo r  co m p le tio n  : d e live ry  is 

fo llo w . B u t  n o th in g  re a lly  tu rn s  upon  th is  
d ifference. B y  ca lendar date I  subsequently  mean 
t ne date a fte r  the  ca lendar da te  when hav ing  
rega rd  to  a rt. 5 d e live ry  is  to  be made.

T he  a p p e lla n t says th a t  “  th e  date agreed by 
‘ “ is co n tra c t ”  in  a rt. 12 is  in  th e  event w h ich  has 
happened, n o t th e  ca lendar date b u t th e  e xp ira tio n  
° t  the  “  fa ir  p ro p o rtio n a te  extension o f t im e .”  I  

n o t o f  th is  op in io n . I f  th is  were so the re  w ou ld  
be e ig h t m on ths  (o r e igh teen  m on ths as th e  case 
[bay be) fro m  th e  e x p ira tio n  o f th e  “  fa i r  p ropor-
l °n a te  extension o f t im e .”  A r t .  12 has, I  th in k ,  

expla ined a rt. 5 by n a m in g  a p e riod  a t th e  exp ira - 
won o f w h ich  b o th  th e  fa ir  p ro p o rtio n a te  extension 
° t  t im e  and also a fu r th e r  a llow ance before the 
^8®tra c t  “  s h a ll become vo id  ”  w i l l  have ¿lapsed, 
f o r th is  purpose “  th e  date agreed by  th is  con
tra c t >• j g j j jg  cai en(j a r ¿at e fro m  w h ich  th e
fo rm er commences to  ru n , th a t  is  to  say,

th e  ca lendar da te— viz ., th e  3 0 th  Ja n . 1915. 
U p o n  th is  p o in t, in  m y  ju d g m e n t, th e  decis ion 
under appeal is  r ig h t .

T he  n e x t question  is as to  th e  m ean ing  o f 
“  sh a ll become vo id  ”  in  a r t .  12. Does th is  
in c lu d e  “  sh a ll be vo idab le  a t  th e  o p tio n  o f  th e  
b u ild e r  ” ? I n  m y  o p in io n  i t  does. T h e  a r t ic le  
beg ins b y  n a m in g  ce rta in  events, fe u r  in  n u m b e r : 
I n  case th e  b u ild e rs  sh a ll (1) become b a n k 
ru p t ,  o r  (2) inso lven t, o r (3) s h a ll fa i l ,  o r  (4) be 
unable  to  d e live r. O f these th e  f ir s t  th ree  are 
events w h ich  m ay be said to  be th e  fa u lt  o f th e  
b u i ld e r ; th e  fo u r th  is  n o t o r  m ay n o t be h is  fa u lt  
a t a ll. H e  m ay be unable  fro m  an unpreven tab le  
cause beyond h is  co n tro l. I f  th e  w o rd  “ v o id ”  is 
to  be read “  vo idab le ,”  i t  resu lts  in  th e  fo u r th  
case th a t,  upon  p r in c ip le s  w e ll se ttled , th e  m ean
in g  is  th a t  the  c o n tra c t is  to  be vo idab le  a t th e  
o p tio n  o f th e  b u ild e r. F o r  an even t is  nam ed in  
w h ich  th ro u g h  no fa u lt  o f h is  ow n a c o n tra c t 
expressed to  be vo idab le  has become im poss ib le  
o r co m m e rc ia lly  im possib le. I f  th e  c o n tra c t be 
vo idab le  a t th e  b u ild e r ’s o p tio n , he has b y  de fend
in g  th is  case elected to  avo id  i t ,  and  th is  appeal 
m u s t fa i l .  I f ,  on  th e  o th e r hand, th e  w o rd  means 
“  vo id  ” and n o t “ vo idab le ,”  i t  e q u a lly  re s u lts  th a t  
th e  appeal fa ils . W h e th e r th e  w o rd  be read 
“  v o id  ”  o r be read  “  vo idab le ,”  the re fo re , th e  
appeal fa ils  unless th e  a p p e lla n t can m a in ta in  th a t  
i t  means vo idab le  a t  th e  o p tio n  o f th e  b n ild in g  
ow ner, b u t  n o t a t  th e  o p tio n  o f th e  b u ild e r. H e  
has a rgued th a t  th is  is  th e  e ffect. I n  m y  o p in io n  
th is  is  n o t so.

T he  ru le  is  th a t  in  a c o n tra c t “  v o id  is  to  be 
read “  vo idab le  ”  i f  th e  re s u lt o f rea d in g  i t  as 
“  vo id  ”  w ou ld  be to  enable a p a r ty  to  a v a il h im s e lf 
o f  h is  ow n w ro ng  to  de fea t h is  co n tra c t. I t  m ay  
be sta ted e ith e r in  th e  fo rm  th a t  i f  one p a r ty  is  in  
d e fa u lt i t  is  “  vo id  as aga in s t h im ,”  o r  th a t  i f  one 
p a r ty  is  in  d e fa u lt i t  is “ vo idab le  a t  th e  o p tio n  o f 
th e  o th e r p a r ty .”  T h e  tw o  a m o u n t to  th e  same 
th in g . B u t  th e  co n tra c t is  n o t “  vo id  ”  in  fa v o u r 
o f o r  “  vo idab le  a t th e  o p tio n  o f  ”  th e  p a r ty  in  
d e fa u lt. H e  canno t say th a t  i t  is  vo id , and  has 
no  o p tio n  to  avo id  i t  in  h is  ow n  w ro n g . H e re  
th e  co n tra c t is , in  m y  op in io n , vo idab le  a t th e  
o p tio n  o f e ith e r p a rty , p ro v id e d  a lw ays th a t  he is  
n o t seeking to  avo id  i t  in  h is  ow n w rong . T he  
con tingency  o f  w ar la s tin g  m ore  th a n  e ighteen 
m on ths is  a con tingency  n o t w ith in  th e  c o n tro l 
o f e ith e r p a rty . T he  c o n tra c t is  vo id  as aga ins t 
each, or, i f  you  lik e  so to  express i t ,  is  vo idab le  a t 
th e  o p tio n  o f e ith e r i f  th e  co n tin ge n cy  occurs.

I  no tice  th a t  th e  aw ard  fo u n d  th a t  th e  e igh teen  
m on ths exp ired  on th e  80 th  J u ly  1916. T h is  is  
n o t s t r ic t ly  accurate. B u t  n o th in g  tu rn s  upon 
the  fa c t  th a t  an a llow ance shou ld  have been 
made fo r  t im e  fo r  t r ia l  t r ip .

T he  appeal m ust, in  m y  ju d g m e n t, be d ism issed 
w ith  costs.

S o lic ito rs  fo r  th e  a ppe llan ts , W illiam  A. Crump 
and Son.

S o lic ito rs  fo r  th e  respondents, Calder, Woods,
and Pe>hick.
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T h e  P r in z  A d a l b e r t ; T h e  K r o n p r in z e s s in  Ce c il h . [P e i v. C o.P e i v . Co ]

Judicial Committee of tfje pribjr Council.

Feb. I and 4, 1918.
(P re s e n t: T he  R ig h t  Hons. L o rd s  Pa r k e r  op 

W a o d in o t o n , S u m n e r , P a r m o o r , W r e n - 
b u r y , and S ir A r t h u r  C h a n n e l l .)

T h e  P r in z  A d a l b e r t ; T h e  K r o n p r in z e s s in  
Ce c il ® (a)

ON APPEAL FROM THE ADMIRALTY DIVISION (IN 
PRIZE) ENGLAND

Prize Court— Enemy 'merchant ships— Status at out
break of war— Hague Convention 1907, No. 6, 
Preamble, arts. 1 ,2 — Form of order.

Be.tween the 23rd and 25th July 1914 two German 
steamships, the P. A. and the K . C., left the United 
States with passengers for European ports. While 
at sea they received news by wireless of the outbreak 
of war between France and Germany, and on the 
3rd Aug. 1914 they put into Falmouth as a port 
of refuge- and were there detained. The Crown 
claimed their condemnation as lawful prize, and 
the owners con’ended they were entitled to an order 
similar to that made in  the case of T he  C h ile  
(112 L. T . Rep. 248; (19.14) P. 212) or the 
release of the vessels under the Hague Convention 
1907, arts. 1 and 2.

The President condemned both vessels.
Held, that the vessels must be detained under what 

was now known as “ the C h ile  order," the effect of 
which would be to reserve all rights of belligerents 
under the Hague Convention intact for decision 
after the war.

T h e  G u te n fe ls  (13 Asp. Mar. Law Cas. 346 ; 114 
L. T . Rep. 953; (1916) 2 A. C. 112) followed. 

Decision of Evans, P. (13 Asp. Mar. Law Gas. £07;
114 L. T . Rep. 567 ; (1916) P. 81) reversed. 

A p p e a ls  f ro m  decrees o f th e  P riz e  C o u rt, 
E n g la n d , re p o rte d  13 A sp . M a r. L a w  Cas. 307 ; 
114 L .  T . Rep. 567; (1916) P. 81.

T he  H a m b u rg -A m e r ik a  L in e  steam ships Prinz 
Adalbert and Kronprinzessin Cecilie le f t  P h ila 
de lph ia  w ith  passengers fo r  E u ropean  p o rts  a t  the  
end o f J u ly  1914. O n  th e  voyage to  E n g la n d  th e  
o fficers le a rn t by  w ireless th a t  w a r had b roken  
o u t between F rance  and G erm any, and in  conse
quence th e  vessels, on the  3 rd  A u g . 1914, p u t  in to  
F a lm o u th  as a p o r t  o f re fuge. T he  owners 
c la im ed  th e  release o f the  vessels on th e  g ro u n d  
th a t  th e y  were de ta ined  o r seized before  the  
o u tb re a k  o f  th e  war, and  th a t  th e y  o u g h t to  have 
been a llow ed to  d e p a rt in  accordance w ith  th e  
p ream ble  to  th e  H ague  C o n ven tion  1907, N o . 6, 
a rts . 1 and 2, “  re la tiv e  to  th e  s ta tu s  o f enem y 
m e rch a n t sh ips a t th e  ou tb re a k  o f h o s tilit ie s .”  

T h e  P re s id e n t was o f o p in io n  th a t,  assum ing  
th e  H ague  C on ve n tion  was b in d in g  u pon  G rea t 
B r i ta in  as fa r  as G erm any was concerned, the 
vessels had  n o t'e n te re d  th e  p o r t  in  pursuance o f 
a com m erc ia l en te rp rise , and he h e ld  th a t  th e  
conven tion  d id  n o t a p p ly  to  th e  c ircum stances 
under w h ich  th e y  had p u t in to  F a lm o u th , and  d id  
n o t p ro te c t them  fro m  condem na tion  as p rize . 

A g a in s t th a t  decis ion th e  sh ipow ners appealed. 
Aspinall, K .C . and Dunlop fo r  th e  appe llan ts . 
S ir  Gordon Hewart, K .C ., H . H . Joy ( fo r  

H . L . Murphy, se rv ing  w ith  H is  M a je s ty ’s forces), 
and Pearce Higgins fo r  th e  C row n .

T he  ju d g m e n t o f th e  board  was g ive n  b y
L o rd  P a r k e r  o f  W a l d i n g t o n . —  I n  th e ir  

L o rd s h ip s ' o p in io n , th e  e ffect o f th e  p ream b le  o f 
th e  S ix th  H ague  C onven tion , on a rts . 1 and  2 
the reo f, is  a p o in t w h ich  a d m its  o f  considerab le  
doub t. F o llo w in g , th e re fo re , th e  p receden t o f  The 
Gutenfels (13 A sp . M a r. L a w  Cas. 316 ; 114 L .  T . 
I te p . 953 ; (1916) 2 A . C. 112) (a decis ion p ro 
nounced a lte r  th e  decisions appealed fro m ), th e ir  
L o rd s h ip s  do n o t propose to  decide i t  a t  the 
p resen t t im e . T he  p ro p e r o rd e r shou ld , in  
th e ir  op in ion , be w h a t is kn o w n  as th e  Chile 
o rd e r (12 A sp . M a r .  L a w  Cas. 589 ; 112
L. T . Rep. 248 ; (1914) P . 212). T he  e ffect o f 
m a k in g  th is  o rd e r w il l  be to  reserve a ll l ig h ts  
in ta c t  fo r  decis ion when th e  w ar is  over, and  the 
views o f  th e  G e rm an  G o ve rn m e n t as to  the  
tru e  c o n s tru c tio n  o f  th e  conven tion  can be 
ascerta ined.

A s  th e  o rd e r th e ir  L o rd s h ip s  propose to  m ake 
is  th a t  w h ich  th e  appe llan ts  ask fo r  in  these 
appeals, and  as th e y  have had to  come here to  get 
i t ,  th e  C row n  shou ld , in  th e ir  L o rd s h ip s ’ op in ion , 
pay th e  costs.

T h e ir  L o rd s h ip s  w i l l  h u m b ly  advise H is  M a je s ty  
a cco rd in g ly .

S o lic ito rs  fo r  th e  ap p e lla n ts , Stokes and Stokes.
S o lic ito r  fo r  th e  C row n , Treasury Solicitor.

Feb. 4 and March 15, 1918.
(P re se n t: T he  R ig h t  H ons. L o rd s  P a r k e r  of 

W Ad d in g t o n , Su m n e r , and S ir  A r t h u r  
Ch a n n e l l )

Y an g tsze  I n s u r a n c e  A s s o c ia t io n  L im it e d  
v. L u k m a n j e e . (a)

ON A P P E A L  F R O M  T H E  S U P R E M E  C O U R T OF 
C E Y LO N .

Ceylon— Insurance (Marine)— Goods sold ex ship— 
Risk of craft—Sellers effecting policy— “  Payment 
cash against documents”— Whether purchaser 
could claim under policy— Intention.

The owners of 382 pieces of leak-wood sold 200 tons 
of it ( 144 pieces) ex ship to the respondent, “  ship
ment November-December at the rate of 100 tons 
monthly. . . . Payment cash against docu
ments." They shipped from Bangkok to Colombo 
382 logs, of which 144 were shipped in part fu lfil
ment of the contract, and they effected at their own 
expense with the appellants a marine insurance on 
the whole of the 382 logs for themselves and every 
person to whom it might appertain, the policy con
taining a clause covering “ all risk of craft and (of) 
raft from land to land." At Columbo the respon
dent took delivery of the 144 logs and paid Jo* 
them, and they were afterwards discharged over the 
side ex ship and formed into rafts. While w* 
rafts some of the logs were driven out to sea by a 
gale and were lost.

The respondent sued upon the policy, and, apart 
from the transaction of insurance and the docu
ments effecting it, there was no evidence whether 
was the intention of the sellers to insure the goods 
on behalf of the purchaser.

Held, that there was no inference to be dratvn from 
the use of the word “ documents ”  in the expression 
“ payment cash against documents” in the contract

(a) Reported by W . E. R e id , Esq., tf&rrister-at-Law.(a Reported b5 W. E. R e i d , F bq., Barrister- a t - L t w .
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° f  sale ex ship that the policy was effected on behalf 
° f  the purchaser or to cover his interest. The 
Policy itself was no evidence that it was so effected, 
and consequently the purchaser could not maintain 
the action he had brought on the policy, 

decisions of the Ceylon Courts reversed.
A p p e a l  fro m  a ju d g m e n t o f th e  S uprem e C o u rt 
ot Ceylon, d a ted  th e  6 th  Sept. 1916, a ff irm in g  a 
a<5cis ion o f  th e  D is t r ic t  Ju d g e  o f C o lom bo.

■“ ■ A . Wright, K .C . and  Stuart Bevan fo r  th e  
aPpellants.

MacKinnon, K .C . and Douglas Hogg, K .C . fo r  the  
®spondent.

The  considered ju d g m e n t o f  th e ir  L o rd s h ip s  
de live red  by

L o rd  S u m n e r .— I n  th is  case M r.  A d am jeo  
JjUkm anjee sued upon a p o lic y  o f m a rin e  in su r- 
Dce (.Q recover a j 08S ;n  re8pect o f 144 logs o f 
e&k-wood, w h ich , a f te r  be ing  d ischarged  over side 
^s te a m s h ip  R ild  a t Colom bo, were lo s t in  a gale 
hue s t i l l  in  r a f t .  H e  succeeded, th o u g h  on 

ornowhat d if fe re n t g rounds, b o th  in  th e  D is t r ic t  
° u r t  o f C o lom bo and in  th e  Suprem e C o u rt o f 
tA j° n .  T he  insu rance  com pany now  appeals, 

i ■‘■be p o lic y  was effected a t th e ir  ow n  expense 
t? the  B om bay, B u rm a h  T ra d in g  C o rp o ra tio n  

‘ Rated, “  as w e ll in  h is  o r  th e ir  ow n nam e as fo r  
. bd in  th e  nam e and names o f a l l  and  every  
Person o r  persons to  w hom  th e  same do th , m ay, 

sha ll a p p e rta in  in  p a r t  o r  in  a l l ,1'  fo llo w in g  
6 com pany ’s usua l fo rm  o f p o lic y ;  and  under 
ese w ords M r. L u k m a n je e  c la im s to  have been 

ent-*red  un<*er tb e  p o lic y  fro m  th e  b e g in n in g , and 
jb t it le d  to  sue as a p a r ty  to  i t ,  su b je c t to  h is  
i jA 'b g .a n  in su ra b le  in te re s t a t  th e  t im e  o f loss, 
t l i  ie  !s no question  here o f  an y  ass ignm en t o f 

e Po licy. I n  fa c t he had  such an in te re s t, fo r  
j a 0 L g s , when los t, were h is , so th e  question  
p .^b o th e r he was a p a rty  in su re d  u nder th is  
^  bey i n  respect o f  th a t  in te re s t, o r, in  o th e r 
y ° rd s , w h e th e r th e  B om bay, B u rm a h  T ra d in g  

^ehalfra ^ ° n  e®ec*e^  ^  ' n  any  m easure on h is

^  The  B o m bay, B u rm a h  T ra d in g  C o rpo ra tio n , 
i  its  agents a t  C o lom bo, had so ld  to  M r.  L u k -  

IQd" ee’ w^ °  was ai so at  Colom bo, “  200 tons o f 
ton aQ ^ rst-c lass te a k  squares a t  175 rupees pe r 
th  ex sb>p. S h ip m e n t N ovem ber-D ecern tie r a t 
Ca0, ra te  o f 100 tons m o n th ly . ■ . . P a ym e n t
f b  aga ins t docum ents.’1 T h e  144 logB consti- 
ap ? tb e f i rs fc ia s ta lm e n t u n d e r th is  co n tra c t, 
d is-L ' 8 oom m on g ro u n d  th a t ,  w hen th e y  were 
Paid #r £!ecl ex sh ip  in to  th e  w a te r, th e y  had  been 
, a *or, and  had  become th e  p ro p e rty  o f  th e

^Pondent.
t r anic e P t in  so fa r  as i t  can be in fe rre d  fro m  th e  
i t  - in a c tio n  its e lf  and  th e  docum ents b y  w h ich  
den48 e®e°te d  and  ca rr ie d  o u t, the re  is  no e v i
l s 00 show w ith  w h a t in te n tio n  th e  B om bay, 
aQ„ ‘bah T ra d in g  C o rp o ra tio n  e ffected th e  in s u r 
'd: h ’ -n ° r  was th e re  any evidence o f an y  course 
o f U8lness o r  o f any cus tom ary  u n d e rs ta n d in g  
can-byo^ th e  te rm s  em ployed. W h a t is  s ig n ifi-  
P*sc a0out  th e  p o lic y  its e lf  is  th a t  i t  covered 382, 
oa ] 0s1° t  teak, a l l  p a r t ic u la r ly  m arked , o f w h ich  
r enf . td 4  were fo r  M r.  L u k m a n je e  and th e  
A ,  a in der were fo r  th e  account o f  th e  B om bay, 
sop b>ab  T ra d in g  C o rp o ra tio n . T he re  was a 
thn Jv. k i l l  o f  la d in g  m ade o u t to  th e  o rd e r o f
p o w e r s ,  th e  B om bay, B u rm a h  T ra d in g  

■*on> fo r  th e  144 logs, and in  i t  th e y  
X IY . ,  N . S.

C or-
were

id e n tif ie d  b y  th e  same m arks  as in  th e  p o lic y . 
A m o n g  th e  m a rg in a l clauses in  th e  p o lic y  was 
one cove rin g  the  a n c illa ry  r is k  between sh ip  and 
shore, v iz  , “  a l l  r is k  o f c ra f t  and  (or) r a f t  fro m  
la n d  to  la n d ,”  b u t  i t  was a d m itte d  th a t  such a 
clause w ou ld  be in c lu d e d  a lm os t as a m a tte r  o f 
course, and th a t,  a lth o u g h  i t  was o n ly  under th is  
clause th a t  M r.  L u km a n je e  cou ld  recover, th e  
fa c t  o f  i ts  in s e rt io n  in  th e  p o lic y  th re w  l i t t l e  o r 
no  l ig h t  on  th e  question  w he ther th e  p o lic y  was 
e ffected on h is  beha lf as one o f th e  o r ig in a l 
assured.

T he  t r ia l  ju d g e  was o f o p in io n  th a t  th e  p ro 
p e rty  in  th e  goods passed to  th e  b u ye r before  
sh ip m e n t, and th a t  in  s h ip p in g  them  th e  sellers 
had  acted as h is  agents. H ence he in fe rre d  th a t  
th e  insurance  was effected fo r  h im . T he  Suprem e 
C o u rt a p p a re n tly  trea te d  th e  c o n tra c t as i f  i t  
con ta ined  an im p lie d  o b lig a tio n  on th e  se lle r’s 
p a r t  to  insu re  th e  buyer in  respect o f such con
t in g e n t in te re s t in  th e  goods as he m ig h t have 
w h ile  th e y  were a t  sea. N e ith e r  v iew  was, o r 
indeed cou ld  be, susta ined on  appeal, n o r had 
th e  a tte n tio n  o f e ith e r c o u rt been d irec ted  to  th e  
t ru e  question , w h e th e r the  evidence showed th a t  
th e  insu rance  was e ffected on th e  buye r’s beha lf.

I t  is c lea r th a t  th e  p o lic y  its e lf  evidences no 
such in te n tio n . T he  sellers and th e  sellers alone 
were th ro u g h o u t in te res ted  in  th e  m a jo r  p a r t  o f 
th e  cargo. E ve n  as to  th e  144 logs, u n t i l  the  
sh ip  a rr iv e d  and  came to  de live r over side th e y  
and  th e y  alone had the  in te re s t p ro p e rly  describ- 
ab le  b y  th e  w ords used in  th e  p o lic y — viz  , “  upon  
goods.”  I f  th e  buye r were to  fa i l  to  pay fo r  th e  
t im b e r  in  accordance w ith  th e  c o n tra c t, th e ir  
in te re s t in  i t  w ou ld  con tin ue  a fte r  d ischarge ove r
side, fo r  i t  w ou ld  rem a in  th e ir  p ro p e rty . E ve n  i f  
these logs were p a id  fo r  aga ins t docum en t*, as 
was th e  case, th e  in c lu s io n  in  th e  p o lic y  o f cover 
a g a in s t r a f t  and c ra f t  r is k  was necessary as to  
th e  residue, and was o f  no  s ign ificance  in  th e  
p resen t connection.

T w o  suggestions were made in  a rg u m e n t: one 
was th a t  “  a g a in s t docum ents ”  means in  th e  la n 
guage o f com m erce a g a in s t a p o lic y  o f insu rance  
and su n d ry  o th e r d o cu m e n ts ; th e  o ther, th a t  an 
o b lig a tio n , b in d in g  th e  sellers to  in su re  on the  
b u ye r’s behalf, m ig h t be in fe rre d  because th e  e ffect 
o f th e  c o n tra c t was to  req u ire  p a ym e n t n o t m ere ly  
ag a in s t goods de live red  ex sh ip  in  a s ta te  co rre 
spond ing  to  th e  c o n tra c t d escrip tion , b u t a lso 
a g a in s t docum ents rep re se n ting  th e  goods, even 
th o u g h , th ro u g h  sea p e rils , th e y  were no lo n g e r in  
a s ta te  co rrespond ing  to  th e  c o n tra c t d e sc rip tio n .

T he  f ir s t  p o in t fa ils  because the re  is  no evidenoe 
to  show th a t  th e  w o rd  “ do cu m e n ts ”  in  such a 
connection  inc ludes  a p o lic y  o f insurance. A  con
t r a c t  o f sale, a t  a p rice  o.f. and i., is so w e ll u n d e r
stood th a t  no p ro o f is  needed th a t  one o f  th e  
docum ents w h ich  i t  con tem p la tes is  a p o lic y . I t  
m ay be th a t,  detached fro m  any co n tex t, the  m ere 
expression “  sh ip p in g  docum en ts  ”  w o u ld  suggest 
th a t  one o f them  is  a p o lic y . W hen, however, th e  
expression is  fo u n d  in  a co n tra c t, and th e re  is  
n o th in g  b u t th e  language o f th e  c o n tra c t to  de te r
m ine  its  m ean ing , i t  m u s t be construed  as m ean ing  
such docum ents as are a p p ro p ria te  to  the  co n tra c t. 
I n  th e  case o f  a sale “  ex Bhip,” th e  se lle r has to  
cause d e live ry  to  be made to  th e  bnye r fro m  a sh ip  
w h ich  has a rr iv e d  a t  th e  p o r t  o f d e live ry  and  has 
reached a place th e re in , w h ich  is  usua l fo r  the 

! d e live ry  o f goods o f th e  k in d  in  question  The
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se lle r has th e re fo re  to  pa y  th e  f re ig h t ,  o r  o th e r
wise to  release th e  sh ipow ne r’ s lie n  and  to  fu rn is h  
th e  buye r w ith  an e ffe c tu a l d ire c tio n  to  th e  sh ip  
to  de live r. T i l l  th is  is  done th e  b u ye r is  n o t 
bound to  pa y  fo r  th e  goods. T i l l  th is  is  done he 
m ay  have an in su ra b le  in te re s t in  p ro fits , b u t  none 
th a t  can c o rre c tly  be described as an  in te re s t 
" upon  goods,”  n o r an y  in te re s t w h ich  th e  seller, 
as se ller, is  bound  to  in su re  fo r  h im . I f  th e  se lle r 
insures, he does so fo r  h is  ow n purposes and  o f  h is 
ow n m o tio n .

A g a in  th e  m ere docum ents do n o t ta ke  th e  place 
o f th e  goods u n d e r such a co n tra c t. T h e y  are n o t 
th e  su b je c t-m a tte r o f th e  sale. I f  an  indorsed 
b i l l  o f la d in g  is  de live red  to  th e  b u ye r i t  is  g iven  
as a d e liv e ry  o rd e r and n o t w ith  an y  in te n tio n  o f 
m a k in g  h im  a p a r ty  lia b le  upon  i t ,  o r  o f ves ting  
h im  w ith  th e  p ro p e r ty  in  th e  goods b y  th e  mere 
d e liv e ry  o f  th e  docum ent. A s  the  goods are  n o t 
a t  th e  b u ye r’s r is k  d u r in g  th e  voyage, the re  is 
n o th in g  fro m  w h ich  to  in fe r  an o b lig a tio n  on  th e  
se lle r, and  th e re fo re  an in te n tio n  on  h is p a rt, to  
e ffect an insu rance  on th e  b u ye r’s behalf.

I t  was said th a t  “  cash ag a in s t docum ents,”  f ir s t  
o f  a ll,  im p lie d  some docum en t o th e r th a n  a d e li
ve ry  o rder, because o f  th e  use o f  th e  p lu ra l,  and, 
secondly, m u s t have reference to  th e  r is k s  o f the  
voyage, so as to  m ake th e  c o n tra c t analogous to  a 
o.f. and i.  Bale, since i f  “ d o cu m e n ts ”  o n ly  m ean t 
“  de live ry  o f th e  goods,”  th is  w o u ld  be im p lie d  by 
law . T he  answer seems to  be, on th e  f i r s t  p o in t, 
th a t  th e  p lu ra l “  docum ents ”  w ou ld  be satisfied  
e ith e r by  tw o  d e live ry  orders, one fo r  each s h ip 
m en t, o r  b y  tw o  docum ents, a d e liv e ry  o rd e r and 
a re ce ip t fo r  th e  fre ig h t,  in  th e  case o f each sh ip 
m en t. O n  th e  second p o in t the re  is  n o th in g  
s u rp r is in g  i f  such a co n tra c t is fo u n d  to  express 
som e th ing  w h ich  th e  la w  w ou ld  im p ly , and  cer
ta in ly  the re  is  n o th in g  in  i t  to  com pe l a c o u rt to  
g ive  s im p le  and w e ll-kn o w n  w ords a m ean ing  
w h ich  does n o t be long to  them , and w h ich  does 
be long to  o th e r w ords o r  le tte rs  equa lly  w e ll know n  
th o u g h  n o t so s im p le . I n  t r u th ,  however, “  cash 
aga in s t d o cu m e n ts ”  does c a rry  th e  m a tte r  
beyond “  cash on d e live ry ,”  th a t  is , d e live ry  o f  the 
goods, fo r  i t  im p o rts  a conven ien t m e rca n tile  way 
o f e ffe c ting  th e  same o b je c t w ith o u t th e  in c o n 
venience o f a paym e n t a t o r  contem poraneous w ith  
th e  d ischarge  overside. I t  was a d m itte d  th a t  
paym e n t co u ld  n o t be demanded, even “ aga ins t 
docum ents,”  t i l l  th e  sh ip  had a rr iv e d  w ith  the 
goods. T he  p ro v is io n  enables paym e n t to  be made 
in  a coun ting -house  and  in  th e  o rd in a ry  course o f 
business, w ith o u t reference to  th e  precise stage 
w h ich  th e  process o f tu m b lin g  th e  logs in to  the  
w a te r m ay happen to  have reached.

T h e ir  L o rd s h ip s  are th e re fo re  o f  op in io n  th a t  
the re  was no evidence on w h ich  i t  cou ld  be fo u n d  
th a t  th e  p o lic y  was effected on beha lf o f th e  respon
den t, o r  to  cover h is  in te re s t in  th e  goods, and 
th a t  he cou ld  n o t sue on i t .  T h e y  w i l l  the re fo re  
h u m b ly  advise H is  M a je s ty  th a t  th e  appeal shou ld  
be a llow ed, and th a t  bo th  ju d g m e n ts  shou ld  be 
set aside w ith  costs here and below.

S o lic ito rs  fo r  th e  app e lla n ts , Waltons and Co.
S o lic ito rs  fo r  th e  respondent, Stephenson, 

Harwood, and Co.

n$nm &mt oi
HIGH COURT OF JUSTICE.

K IN G ’S BENCH D IV IS IO N .
Jan. 31 , Feb. 1 and 6, 1918.

(B e fo re  R oche, J .)
CoMPANJA MARITImTa OP BARCELONA V.

W is h  a r t . (a)
Marine insurance— Marine risks— War risks'' 
Free of capture and seizure clause— Onus of proof • 

The steamship] P ., of which the plaintiffs uierf 
the owners, was insured by a time policy effected rn 
M ay  1916 for twelve months. The policy vtos 
against the usual perils, but it contained a"’ 
exceptions clause as follows : “  Warranted free
from capture, seizure, and detention and o‘e 
consequences thereof, or any attempt thereat, 
piracy excepted, and also from all consequences °J 
hostilities or warlike operations, whether before or 
after the declaration of war."

On the 17 th Nov. 1916 the P . left the Tyne f ° r 
Barcelona, laden with a cargo of coal, and y!a> 
never seen or heard of again Evidence was given 
that when the vessel started from the Tyne on her 
last voyage she was well found in every respect, 
but that the weather which the P . went out t° 
face was extremely severe. There were storms °J 
the utmost violence. I t  was weather which «*** 
calculated to bring about and did bring about 
marine casualties of a  serious character. On 
the other hand, there was evidence of a vessel 
having struck a floating mine about the savd 
time, fa r north of the P . ’ s course, and the 
British Admiralty had given information °1 
another vessel which had struck a mine through 
not adhering to instructions, but this was fa r south 
of any spot reached by the P. There v>e1t 
no submarine casualties in the P . ’ s 
between the 11th and 21 s i Nov. 1916, and thefe 
was no evidence of floating mines in the area 1,1 
question or of a mined area which the P . ’waS, 
likely to have approached or to have a p p ro a c h e d  
and suffered from unobserved.

Held, that, although demonstration and certainty wete 
unattainable, the law allowed and demanded thtil 
inference should be drawn from such fads aS 
pointed to a conclusion, and the facts pointed on- 
led to the conclusion that the P. was lost bj 
foundering caused by the action of wind and sea 
and not brought about by any perils excluded W 
the exceptions clause; and that accordingly - ‘e 
plaintiffs were entitled to judgment.

Observations per Roche, J . on the question of l'1 
onus of proof.

A ction  in  the  C om m erc ia l L is t .
T he  p la in t if fs  c la im ed  p a ym e n t u n d e r  a p o l‘c? 

o f insu rance  aB fo r  a to ta l loss b y  th e  p e rils  insure“  
ag a in s t— nam ely, p e rils  o f th e  seas.

T he  defence was th a t  no loss b y  m arin e  pern® 
had been proved , b u t th a t  th e  p ro p e r in fe re n 00 
was th a t  th e  loss was caused by a to rpedo  o r m i“ 0 
and  was the re fo re  expressly  excluded by the  f 1'00 
o f ca p tu re  and seizure clause in  th e  p o licy .

T h e  clause in  question  was as fo llo w s  : 
W arran ted  free from  capture, seizure, and detenti“ ®’ 

and the ooneequenoes thereof, o r any a tte m p t { ‘ 'ere*1'

(a) Benortei) h r  T . \V . M o r o in , Esq , B a rr is te r s i '-sw
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Piraoy excepted, and also from  a ll  the consequences of 
hostilities, o r w a rlik e  -operations, w hether before or 
s fte r the  decla ration of war.

T he  fa c ts  o f th e  case are sum m arised  in  th e  
ju d g m e n t.

R. A. Wright, K .C . and  Noad fo r  th e  p la in t if fs .  
Leclc, K .C . and Raeburn fo r  th e  de fendants.

Cur. adv. vult.
R oche, J .  read  th e  fo llo w in g  ju d g m e n t :— T h e  

p la in tif fs  are  a S pan ish  com pany w h ich  in  N ov. 
1916 owned th e  Pelayo, a s team sh ip  o f 1641 tons 
gr 08s and  1008 to n s  n e t re g is te r, f ly in g  th e  
Spanish flag , and a t  th e  m a te r ia l t im e  m anned by 
a. Span ish  crew . T h e  Pelayo was in su re d  b y  a 
lltn e  p o lic y  e ffected  in  M a y  1916 fo r  tw e lve  
M onths and  u n d e rw r itte n  by th e  de fendan t 
am ongst o th e r L lo y d ’s u n d e rw rite rs . T h e  p o lic y  
Was a g a in s t th e  usua l p e rils , b u t  con ta ined  th e  
^e ll-k n o w n  f.c . and s. clause an d  th e re fo re  
Excluded w a r r is ks , and  is  com pend ious ly  
«escribed as a p o lic y  a g a in s t m a rin e  r is k s  o n ly .

th e  1 7 th  N o v . 1916 th e  Pelayo le f t  th e  T yn e  
lo r  B arce lona, laden  w ith  a ca rgo  o f  coal, and was 
never seen o r  hea rd  o f  aga in . T he  p la in t i f f  
^om pany c la im s  p a ym e n t as fo r  a to ta l loss by  
Ihe p e rils  in su re d  aga in s t— th a t  is  to  say, b y  p e rils  

th e  seas. T he  d e fendan t’s case is  th a t  no loss 
oy m arine  p e rils  is  m ade o u t, b u t th a t ,  on  th e  
co n tra ry , th e  p ro p e r in fe rence  is  th a t  th e  loss w a s1 
occasioned b y  to rp e d o  o r  m ine , and was the re fo re  
excluded b y  th e  free  o f  ca p tu re  and seizure 
clause. Q uestions o f  im p o rta n ce  and  d if f ic u lty  
w0re ra ised  aB to  th e  onus o f p ro o f, and  I  sh a ll 
re fe r to  th is  m a tte r  a t  a la te r  s ta g e ; b u t  the  
Parties m ost p ro p e r ly  p laced  a ll  th e  ava ilab le  
M a te ria ls  be fore  th e  c o u rt, n o t m ere ly  b y  th e  
ca llin g  o f w itnesses, b u t  b y  ag ree ing  to  a d m it 
and by  p ro d u c in g  on  b o th  sides th e  docu
m en ta ry  evidence o f  w eather repo rts , o f  logs 
aud p ro tes ts  e m a n a tin g  f ro m  o th e r vessels, o f 
f o r m a t io n  fro m  B r it is h ,  G erm an , and Spanish 
c fhc ia l sources, and o f  newspaper rep o rts  pub- 
116bed in  th is  c o u n try , in  G erm any, and  in  Spain.

xVom these m a te r ia ls  I  have a rr iv e d  a t c e rta in  
conclusions w h ich  are  as fo l lo w s : T h o u g h  the re  
, as in  th e  c ircum stances no  w a r ra n ty  th a t  
T*e Pelayo was seaw orthy  u pon  s a ilin g  fo r  th is  
P a rticu la r voyage, y e t the re  is  no  reason to  
oppose th a t  she was o therw ise  th a n  seaw orthy  
nd every reason to  suppose th a t  she was. She 

i a®> however, a sh ip  w ith  w e ll decks and  h a v in g  
a l i t t le  over 3 ft .  o f  freeboa rd  w hen laden  as 

b th is  voyage. She was n o t a vessel o f h ig h  
, Poed o r power, and she was so co n s tru c te d  as to  
an'!6 one lo n g  h o ld  fo rw a rd  o f  he r eng ine  space 
, ° d  one lo n g  h o ld  a f t  o f i t .  T he re  were tw o  
1 baches to  each o f these ho lds. T h o u g h  she was 

aded dow n to  he r m a rks  the re  was *a good deal 
t,h B̂ aoe le f t  in  he r ’ tween decks, p a r t ic u la r ly  in  
^  6 way o f  th e  fo re h o ld . I n  these c ircum stances, 
^ ,a v° ln m e  o f  w a te r en tered  th ro u g h  an y  one 
in  * . ke in g  b u rs t in  i t  w o u ld  be capable o f e x e rt- 

a m ost serious in fluence  on  th e  buoyancy and 
» -b ility  o f  th e  vessel. T h e  w ea ther w h ich  th e  

r?y° w e n t o u t  to  face was e x tre m e ly  severe, 
WeafkU la rly  ob  th e  1 8 th  and  19 th  Nov'. T he  
bav ’e r re p o rts  fro m  shore s ta tions  show i t  to  
w ith  * w n  a w ho le  ga le  fo r  le n g th y  periods, 
oh« fre 9ue n t gUBts o f an even m ore v io le n t 
docra° te r. T h e  evidence fro m  th e  sea, b o th  

bm en ta ry  and  o ra l, convinced me th a t  th e

s to rm  was one o f  th e  u tm o s t vio lence. W ith  
w in d  squa lls  o f a lm ost, i f  n o t q u ite , h u rr ic a n e  
fo rce , and h ig h , steep, confused seas; in  sho rt, 
w ea ther ca lcu la ted  to  b r in g  about, an d  in  fa c t 
b r in g in g  about, m a rin e  casua lties  o f a serious 
cha rac te r. N o  o th e r vessel is  kn o w n  to  have 
foundered , b u t  I  have evidence o f th e  s h if t in g  
o f cargo, th e  b u rs t in g  in  o f hatches, th e  b re a k in g  
o f s tee ring  gears, and  o f  sh ips n a rro w ly  reach ing  
h a rb o u r o r  o f b e in g  b lo w n  ashore. I  am  sa tis fied  
th a t  even w ith  th e  best o f seam anship, and  w ith  
even g re a te r pow er a va ilab le  th a n  th e  Pelayo 
possessed, a vessel m ig h t  easily be lo s t, and  th a t  
th e  w eather alone w o u ld  be su ffic ien t to  account 
fo r  he r d isappearance. T o  say w ith  c e rta in ty  by 
w h a t process o r  a c tio n  o f  th e  w in d  and sea she 
pe rished  w ou ld , o f course, be d if f ic u lt  and  indeed 
im possib le , b u t n a u tic a l w itnesses o f experience 
and  c re d ib il ity  exp la ined  w h a t happened to  th e  
o th e r vessels whose records are ava ilab le , and w hy 
i t  happened to  th e m , and  w hy, in  th e ir  ju d g m e n t, 
th e  same causes were n o t m ere ly  possib le  b u t  the  
h ig h ly  p robab le  causes o f  th e  loss o f th e  Pelayo. 
1 was p a r t ic u la r ly  im pressed b y  C a p ta in  S p in ks ’ 
evidence and  th e  m anner in  w h ich  he gave i t ,  and 
th e  balance o f th e  n a u tic a l evidence seemed to  
me v e ry  g re a tly  in  fa v o u r o f th e  p la in t if fs ’ case. 
I  have to  cons ider th e  o th e r poss ib ilitie s . A s  to  
mineB, th e  d e fen d a n t adduced evidence o f  a 
vessel w h ich  s tru c k  a flo a tin g  m ine  a t  a bou t 
th is  pe riod , fa r  n o r th  o f th e  Pelayo'» rou te , 
and th e  B r i t is h  A d m ira lty  have fu rn is h e d  in 
fo rm a tio n  o f  an o th e r vessel w h ich  s tru c k  a m ine  
because, th ro u g h  n o t a d h e rin g  to  in s tru c tio n s , 
she s traye d  in to  a dangerous area, w h ich  need 
n o t be m ore  p a r t ic u la r ly  specified, b u t  w h ich  was 
a ve ry  lo n g  d is tance  sou th  o f  an y  spo t reached 
by th e  Pelayo. I n  th is  connection  I  shou ld  say 
th a t  I  f in d  th a t  th e  Pelayo never was sou th  o f 
F lam b o ro u g h , and I  d o u b t w h e th e r she ever suc
ceeded in  g e t t in g  as fa r  sou th  as W h itb y . I t  is 
s ig n ific a n t, b u t, o f course, n o t conclusive, th a t  th e  
B r i t is h  A d m ira lty  tre a ts  th is  vessel w h ich  s trayed  
in to  a m ined  area as above s ta ted  aB th e  o n ly  
casu a lty  due to  m ines betw een th e  T y n e  and  the  
D ow ns in  the  p e riod  f ro m  th e  1 7 th  N o v . to  th e  
21st N o v . 1916. T he re  is  no  evidence o f  f lo a tin g  
m ines in  th e  area a t  th e  t im e  in  question  o r  o f a 
m ined  area w h ich  th e  Pelayo was l ik e ly  to  have 
approached o r to  have approached and sufEered 
f ro m  unobserved. I t  is  to  be no ted  th a t  the  
de fen d a n t re lie d  u pon  th e  fa c t th a t  th e  Pelayo 
disappeared so co m p le te ly  and  w ith o u t trace  as 
n e g a tiv in g  a loss by  sea p e rils  and as p o in t in g  to  
a sudden ca tastrophe  m ore  l ik e ly  to  be due to  
enem y a c tio n  th a n  to  a m a rin e  casua lty . I t  
seems to  m e th a t  th is  a rg u m e n t, which, is, 
no doub t, o f w e ig h t in  cons ide ring  subm arine  
a c tio n , p a r t ic u la r ly  a t  some d is tance  fro m  land , 
is  o f l i t t le  o r  no w e ig h t in  co ns ide ring  th e  
p ro b a b ility  o f  d e s tru c tio n  b y  a m ine  in  w ate rs 
a t  no  g re a t d is tance  fro m  th e  E n g lis h  coaBt. 
T he  tw o  m ined  vessels to  w h ic h  I  have re fe rre d  
d id  come under obse rva tion . T he  case, the re fo re , 
as to  m ines seems to  m e to  be unsuppo rted  e ith e r 
by  d ire c t evidence o r  b y  p ro b a b ility .

W ith  re g a rd  to  subm arines, th e  in fe rence  has 
o fte n  and n a tu ra lly  been d ra w n  th a t  w here sub
m arines are fo u n d  o p e ra tin g  in  a g iven  area th e y  
are th e  cause o f  a loss w h ich  w o u ld  o therw ise  be 
unexp la ined . T h e  converse is  th e  case here. 
T h e  loss is, as I  have fo u n d , o therw ise  q u ite
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exp licab le  —  p robab le  —  and th o  in fo rm a tio n  
a ffo rd e d  b y  th e  B r i t is h  A d m ira l ty  is  c le a rly  in  
o p p os ition  to  th e  v iew  th a t  subm arines were 
o p e ra tin g  successfu lly  o r  a t  a l l  on  th e  Pelayo’s 
ro u te  between th e  17 th  and  21st N ov. 1916. B u t ,  
q u ite  a p a rt fro m  th is  o ffic ia l in fo rm a tio n , I  was 
sa tis fied  b y  th e  evidence o f  th e  w itnesses, who 
e ith e r exp la ined  th is  w ea ther o r knew  w h a t i t  was, 
and  w ho also ha d  experience o f n a v ig a tio n  u nder 
e x is tin g  c ircum stances o f th e  co n d itio ns  under 
w h ich  they  have to  fe a r dam age fro m  subm arines, 
th a t  th e  w ea ther a t th e  m a te r ia l tim es  and in  th e  
m a te r ia l re g io n  was fa r  to o  bad to  a d m it  o f 
e ffec tive  subm arine  ac tion . I  shou ld  add, in  
passing, th a t  th e  ve ry  com p le te  s ta tis tic s  p re 
sented by M r. W ilm o t,  o f L lo y d ’s, th o u g h  th e y  
no d o u b t show th a t  in  t im e  o f w ar w ar losses are 
m ore  com m on th a n  m arin e  losses, a lso seem to  
Bhow th a t  o u ite  a d iffe re n t ra t io  and p ro p o rtio n  
are to  be fo u n d  p re v a ilin g  i f  a tte n t io n  is  concen
tra te d  upon the  lim ite d  pe riod  and  area o f bad 
w ea ther w h ich  is  u n d e r d iscussion in  th o  presen t 
case. B u t  one cons id e ra tio n o f im p o rta n ce  rem ains 
to  be dea lt w ith . T he re  is  no d o u b t th a t  repo rts  
o f  th e  to rp e d o in g  o f  the  Pelayo by a G erm an 
subm arine  were w ide ly  p u b lished  b o th  in  G e r
m any and S pain , and ob ta ined  in  b o th  coun tries  
b o th  n o to r ie ty  and credence. W h y  was th is , and 
w h a t were th e  g rounds  o f th e  re p o r t and the 
b e lie f P T he  answ er is  n o t u n in s tru c tiv e , and 
seems to  me to  be ve ry  p la in  on th e  m a te ria ls  a t 
m y  d isposal. E a r ly  in  Jan . 1917, a fte r  the  Pelayo 
had been m iss in g  fo r  five  o r  s ix  weeks, she was 
posted as m iss in g  a t  L lo y d 's . W ith in  a few  days 
the re  were sent o u t fro m  th e  G e rm an  w ireless 
s ta tio n  a t  N auen, and p a r t ic u la r ly  to  Spain , 
rad io g ra m s  s ta t in g  th a t  th e  Pelayo had been 
sunk by a G erm an  subm arine . A ls o  w ith in  a 
few  days the re  appeared in  th e  c u rre n t issue o f 
Hansa, an  o ld -estab lished  and  p ro m in e n t, i f  
n o t th e  m ost p ro m in e n t, sh ip p in g  newspaper 
in  G e rm any, th e  fo llo w in g  a n n ou n ce m e n t: 
“ U n te rb o a t C ru ise r W a r.— D u r in g  la s t week the  
fo llo w in g  m erchan tm en  and enem y w r r  vessels 
have been announced as p robab le  o r  ac tua l 
v ic t im s  o f th is  w ar.”  T he n  fo llow ed  a long  
l is t  o f m e rch a n t vessels o f m any n a tio n a litie s , 
b o th  enem y and n e u tra l, and o f c e rta in  enem y 
w a r vessels and tro o p  ships. T he  m erch a n t 
vessels in c lu d e d  th e  Pelayo, and sta ted  th a t  she 
was sunk. W ith  rega rd  to  th e  'genera l c la im  
w h ich  is  asserted by th is  lis t ,  th e  un im p e a ch 
able s ta tis tic s  fu rn is h e d  fro m  L lo y d ’s show the  
num bers  o f th e  c la im  to  be exaggera ted  o u t o f  a ll 
re la tio n  to  the  m a tte r. W ith  rega rd  to  th e Pelayo, 
th e  m a tte r  progressed as no d o u b t th e  o ffic ia l 
a u tho rs  o f th e  re p o r t fro m  N auen  and  in  the  
M am a  in te n de d  i t  shou ld  proceed. T he  m a tte r  
became one o f th e  m ost in tense  in te re s t and  o f 
h o t debates in  S pa in . T he  P ress a g ita te d  fo r  
th is  o r th e  o th e r ac tion  by th e  G ove rn m e n t o f th a t  
c o u n try . L e tte rs  p u rp o r t in g  to  em anate fro m  
d is tressed re la tive s  o f th e  crew  appeared in  the  
newspapers, and e ith e r desire o f n o to r ie ty , o r 
poss ib ly  subo rna tion , induced  tw o  seamen to  pose 
as su rv ivo rs  fro m  th e  Pelayo, w h ich , acco rd ing  to  
th e ir  version, was to rpedoed o ff  th e  C anaries, a 
lo c a lity  m any hundreds o f m iles fro m  th e  tru e  
scene o f th e  loss. T he  reason fo r  a ll th is  is  n o t 
d if f ic u lt  to  apprecia te . T o  p re te n d  to  success in  
b ru ta lity ,  evon i f  th e  fa c ts  d id  n o t s u p p o rt the  
pretence, m ig h t servo an end i f  the  seamen and

m erchan ts  o f S pa in  cou ld  be f r ig h te n e d  from  
tra ff ic  upon th e  seas. A s  I  have had  occasion to 
re fe r to  these repo rts , th e ir  o r ig in , and  th e ir  aims 
in  reference to  the  c o u n try  whose fla g  was flo w n  by 
th e  Pelayo, I  m ay  perhaps be p e rm itte d  to 
observe w ith  sa tis fa c tio n  th a t  th e  a u tho rs  of 
these rep o rts  seem to  have s ig n a lly  fa ile d  
th e ir  a im , as one m ig h t  n a tu ra lly  expect 
th e y  w ou ld  fa i l  when d e a lin g  w ith  a proud 
and  b rave people. A s  to  th e  v a lid ity  o f the 
c la im  asserted in  these rep o rts , th is  o n ly  ha8 
to  be added. W h e n  th e  G erm an  F ore ig n  
O ffice was app lie d  to  by th e  Span ish  Am bassador 
a t  B e r lin  fo r  in fo rm a tio n  w h ich  was, as I  gather, 
desired by  th e  p la in t i f f  com pany in  th is  in v e s ti
g a tio n  fo r  th e  purposes o f th e  p resen t case, the 
re p ly  o f  th e  G e rm an  F o re ig n  O ffice was to  the 
e ffec t th a t  n o th in g  cou ld  be ascerta ined  a bou t the 
m a tte r , and th a t  th e  p u b lic a tio n  b y  th e  E n g lish  
L lo y d ’s o f the  in fo rm a tio n  o f th e  Pelayo being 
m iss in g  was th e  sole source o f  in fo rm a tio n  a v a il
able. T he  F o re ig n  O ffice also s ta ted  q u ite  u n tru ly , 
as appears fro m  several sources, th a t  th e  ra d io 
g ram s had o n ly  repeated th e  newB pub lished  by 
L lo y d ’s. O n  th e  c o n tra ry , th e y  had also stated 
th a t  the  Pelayo had been torpedoed. I n  th e  c ir 
cum stances I  hope I  am  n o t p la c in g  undue reliance 
upon th e  d isc la im e r o f th e  G erm an  G overnm ent 
when I  say th a t  th e  m y th  o f th e  d e s tru c tio n  ot 
th e  Pelayo by  subm arine  f in a lly  d isappears.

A t  a l l  events, m y  ow n conc lus ion  u pon  th e  fact» 
is th a t  th e  Pelayo was n o t to rpedoed, was not 
m ined , and th a t  th e  fa c ts  and p ro b a b ilit ie 8 
s tro n g ly  p o in t to  th e  loss be ing  a loss by  fo u nd e r
in g  caused by th e  ac tion  o f  w in d  and  sea. Th® 
lin e  between su rm ise  and le g it im a te  in fe rence  i® 
n o t easy to  d raw . B u t ,  a lth o u g h  in  th is  case 
d e m o n s tra tio n  and c e rta in ty  is  u n a tta in a b le , the 
law  a llow s, and  even dem ands, th a t  in fe rence8 
shou ld  be d raw n  fro m  such fa c ts  as p o in t to  a 
conclus ion , and in  th is  case th e  fa c ts  w h ich  I  have 
so u g h t to  sum m arise  in  m y  ju d g m e n t p o in t  an® 
lead to  the  conc lus ion  th a t  th e  Pelayo was lo s t by 
fo u n d e r in g  n o t b ro u g h t a b o u t b y  any p e rils  ex
c luded  by th e  f.c. and s. clause, and th a t  accord
in g ly  the  p la in t i f f  com pany is  e n t it le d  to  ju d g m e n t.

1 m ust, however, before p a r t in g  w ith  th is  case 
re fe r  to  th e  question  o f th e  onus o f p ro o f, at 
arises in  th e  fo llo w in g  m anner : M r. W r ig h t ,  f ° r 
th e  p la in t i f f  com pany, s u b m itte d  th a t  i t  wa8 
enough fo r  th e  p la in t if fs  in  th is  a c tio n  to  establish  
th a t  th e  s h ip  was lo s t b y  p e rils  covered in  the 
body o f th e  p o lic y  ; th a t  th is  was prim a fac^  
estab lished  when i t  was show n th a t  th e  sh ip  ha® 
s u n k ; th a t  the reupon  i t  was fo r  th e  defen
d a n t to  p rove  a ff irm a tiv e ly  th a t  th e  s in k 
in g  was due to  causes w ith in  th e  f.c . and 8- 
c la u s e ; and th a t  th e  de fen d a n t in  th e  present 
case had  m a n ife s tly  fa ile d  to  d ischa rge  th i8 
bu rden  o f  p roo f. I n  s u p p o rt o f th is  con ten 
t io n  M r .  W r ig h t  re lie d  upon  tw o  decisions ot 
B a ilh a ch e , J . in  Macbeth v. King  (115 L .  T . B 0P' 
221) and British and Burmese Steam Navigation 
Company Lim ited and others v. Liverpool an"t 
London War Bisles Insurance Association Lim its<* 
and others (34 T im es L .  R ep. 140), re p o rte d  *** 
tx'enso in  L lo y d ’s L is t  fo r  th e  1 3 th D e c .l9 1 7 . I n b '8 
ju d g m e n ts  in  these twocaseB B a ilhache , J . c learly  
adopted  and enunc ia ted  th e  v iew  as to  th e  onus ot 
p ro o f fo r  w h ich  th e  p la in t i f f  com pany in  th is  ca00 
contends. M r.  L eek  a rgued th a t  th e  expression8 
o f  o p in io n  o f th e  learned  ju d g o  in  these tw o  case®
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^0 re  d ic ta  unnecessary fo r  th e  d e te rm in a tio n  o f 
the  m a tte rs  fo r  decision. I n  a sense th a t  is  tru e . 
R a ilhache, J . a rr iv e d  a t  h is  conc lus ion  o f fa c t  in  
each o f those cases in  sp ite  an d  n o t because o f 
®is o p in io n  as to  th e  law . B u t  neverthe less th a t  
°p in io n  was d e lib e ra te ly  expressed a f te r  an_ a rg u 
m en t in  Macbeth v. King (sup.) addressed d ire c t ly  

the  p o in t,  and  i t  proceeded fro m  a ju d g e  
P ecu lia rly  conve rsan t w ith  m a tte rs  o f  insurance .
J shou ld  th e re fo re  hes ita te  lo n g  before  I  d iffe re d  
mom an  o p in io n  so expressed. A t  th e  same tim e , 

am  free  to  confess th a t  M r.  L e e k ’s ab le  a rgu - 
J ^ n t ,  a t an y  ra te , crea ted  d oub ts  in  m y  m in d  as 
.o w h a t th e  t ru e  v iew  is. T h e  c ru c ia l p o in t, as 

_ seems to  me, re a lly  is w h e th e r th e  c o n s tru c tio n  
those po lic ie s  adopted b y  B a ilhache , J . in  

v. King (sup.) is  co rrec t, o r  w he the r in  
A spect o f th e  f .c ,  an d  s. clause th e  tru e  con
s tru c tio n  is  th e  same rb i t  was he ld  to  be by  the  
t 'O u rt o f  E xcheque r in  Dawson v. Winch (3 E x . 
°°9 ) in  respect o f th e  f.p .a . w a r ra n ty  o r  metno- 
r a n d u m : (see a lso B u lle n  and  Leake , 3 rd  e d it., 
L  140, and th e  decis ion  o f  L u s h , J . in  th e  case o f 
f v .  Evans, 116 L .  T . R ep. 2 5 2 ; (1917)
. IC. B . 352). T h is  be ing  th e  s ta te  o f th e  au tho - 

j^ties and o f  m y  m in d  w ith  reg a rd  to  th is  ques- 
’° n > I  am  c lea r as to  one th in g — nam e ly , th a t  i t  
0uld  be as inadv isab le  as i t  is  unnecessary fo r  

?*e to  a tte m p t to  g ive  a dec is ion  u pon  th e  p o in t 
JP the p resen t case where, h a v in g  rega rd  to  m y 
'^ e lu s io n s  on th e  fa c ts , i t  does n o t a rise  fo r  m y  
^ooision.

-R ' *.8 h a rd ly  necessary to  add  th a t,  i f  th e  v iew  
t  B a ilhache ,|J . as to  th e  onus be adopted, i t  w ou ld  
o llow  th a t,  in  m y  o p in io n , on  its  fa c ts  th is  case 
®comes an  a fortiori case in  fa v o u r o f  th e  p la in tifE  

®0t»pany. A s  I  am  sa tis fied  th a t,  w herever th e  
Cus lies, i t  has been established  th a t  th e  loss was 

i t ° r  b ro u g h t a bou t in  consequence o f h o s tilit ie s , 
, fo llo w s  th a t,  in  m y  ju d g m e n t, th e  d e fe n d a n t 
i fa ile d  to  e s ta b lish  a ff irm a tiv e ly  th a t  i t  was so 

fo u g h t about. T he re  w i l l  be ju d g m e n t fo r  th e  
9 a in t i i f  com pany fo r  1212. 14s. 4c2. w ith  costs.

Judgment fo r plaintiffs.

S o lic ito rs  : W illiam A. Crump and Son; Parker, 
U<Xr*ett, and  Co.

^ R o b a t e , d i y o r c U , a n d  a d m i r a l t y

D IV IS IO N .
P R I Z E  C O U R T .

Nov. 22 and 23, 1917, and Jan. 11, 1918.
(B e fo re  S ir  S. T . E v a n s , P re s id e n t.)

T h e  A n n i e  J o h n So n ; T h e  K r o n p r i n - 
p  s e s s a n  M a r o a r e t a  * (a )

e Court— Cargoes—Shipments w.ade after out- 
break of war— 0. and f .  contracts— Mode of 
Payment— Opening of credits— Passing of pro- 
Pzrty in goods—  Rules governing the same— Muni- 
r]Val law— Prize law— B o n a  tid e s— Sale of Goods 

( 180;} (56 d j 57 Vicl.c. 71) ss. 18, 19.
Swedish firm, carrying on business at Gothenburg, 
Purchased a quantity of coffee from a German firm, 
p ifch had a branch house at Santos, in Brazil, 
j  he purchase was made under contracts “  cost and 
’reight, Gothenburgand the terms as to payment 

^ffeere "net cash against documents on their arrival
•'*) Kojiortod by J. A. S L*rrR , Eeq., B»rristor-at Law.

at Gothenburg to be telegraphically confirmed by a 
local bank through a bank at Santos,” the port of 
shipment. The coffee was in bags, the bags were 
marked with the initials of the buyers, and they 
were shipped on two Swedish vessels sailing from 
Santos to Gothenburg. The bills of lading, in  
accordance with which the coffee was to be delivered, 
at Gothenburg, were in the buyers' names. The 
insurances were effected by the buyers. The letter 
confirming credit, covering the goods laden on both 
vessels, was sent by the Swedish bank for Gothen
burg direct to the nominal shippers at Sanios, and 
the credits were to be available on the shippers 
sight drafts on the bank accompanied by the bills 
of lading and the invoices. The drafts and in 
voices were forwarded from Santos, and presented 
for payment to the Swedish bank, and in each case 
payment ivas made on the presentation of the 
documents at Gothenburg, but in  the meantime the 
goods had been seied, as prize. The Swedish firm, 
claimed that the property in the goods had passed 
to them on shipment, and that they were not therefore 
liable to be condemned as prize.

Held, that, even if  the principles of municipal law 
were applicable, the property in the coffee had not 
passed to the buyers, and that according to prize 
law the coffee remained the property of enemy 
traders during l7ie period of transit and was liable 
to seizure and condemnation.

T h is  was an a c tio n  in  w h ich  th e  P ro c u ra to r-  
G enera l asked fo r  th e  condem na tion  o f ce rta in  ca r
goes seized on th e  Annie Johnson and  th e  Kron- 
prinsessan Margareta, w h ich  were c la im ed  by a 
f irm  o f Swedish m erchants.

M essrs. Peterssen an d  N ils so n , th e  c la im a n ts , 
were a f irm  c a rry in g  on business a t  G o th en b u rg , 
and  were th e  purchasers o f tw o  cons ignm en ts  o f 
coffee, each co n s is tin g  o f  500 bags. T h e  coffee 
was sh ipped a t  Santos, in  B ra z il,  b y  M essrs. 
G i T r in k s  and Co., in  tw o  Sw edish vessels, th e  
Annie Johnson and  th e  Kronprinsessan M a r
gareta, and th e  bags were m arke d  w ith  th e  
in it ia ls  o f  th e  buyers. M essrs. T r in k s  and Co. 
were a G erm an  f irm  whose headquarte rs  were a t 
H a m b u rg , w ith  a b ranch  es ta b lish m e n t a t  Santos. 
T h is  f irm  m ade use o f  va riou s  names as aliases, 
and  th e  nam e used in  th e  case o f  th e  cons ign 
m ents  in  ques tion  was th a t  o f th e  C om panh ia  
N a c io n a l de Gafé. T h e  purchase o f th e  coffee 
was made p u rs u a n t to  co n tra c ts  o f sale c. and  1. 
G o th en b u rg , n e t cash on a rr iv a l o f docum ents in  
G o th en b u rg , and  su b je c t to  a con firm ed  c re d it, 
and  b ills  o f la d in g  were issued in  th e  names o t 
th e  b u je rs , M essrs. Peterssen and  N ils so n , dated 
th e  3 rd  A p r i l  1916 and  th e  1 0 th  M a y  1916 
respec tive ly . T h e  goods were in su re d  by th e  
c la im a n ts  and  p a ym e n t was d u ly  made fo r  th e  
same w hen th e  docum ents a rr ive d  a t G o th en b u rg . 
B e fo re  p a ym e n t was made, however, th e  coffee 
in  question  had been seized as p rize , when th e  
Annie Johnson and th e  Kronprinsc ssan Marga
reta n u t  in to  S to rnow ay fo r  exam ina tion , a long  
w ith  ce rta in  o th e r cargoes o f coffee consigned by 
Messrs. T r in k B  and Go. to  o th e r consignees. 
These o th e r cons ignm en ts  were condem ned as 
p rize  on  va rious  dates in  1917, as were also a 
n u m b e r o f cons ignm en ts  sh ipped b y  Messrs. 
T r in k s  an d  Co. in  o th e r vessels.

T he  c la im a n ts  contended, inter alia, (a) th a t  
th e y  were a n e u tra l f irm  w h ich  had b o u g h t th e  
coffee bona fide fo r  consu m p tio n  in  Sweden
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(6) th a t  th e  p ro p e r ty  in  th e  coffee had  passed 
to  th e m  as such purchasers, and  th a t  th e y  had 
become th e  ow ners th e re o f fo r  a l l  purposes before 
th e  da te  o f se izure ; and  (c) th a t ,  a c co rd in g ly , th e  
coffee seized was n e ith e r s u b je c t to  condem na tion  
n o r was i t  co n ta m in a te d  o r  rendered  confiscable 
by reason o f  th e  presence o f o th e r goods in  the  
sh ips w h ich  were con traband  and  lia b le  to  con
fisca tio n  a cco rd in g  to  th e  P r iz e  L a w  d o c tr in e  o f 
in fe c tio n . T he  C ro w n  cha llenged  each o f  the  
co n ten tio n s  o f th e  c la im an ts .

R, AAWright, K .C . fo r  th e  c la im a n ts .— A U  the  
c ircum stances o f  th e  case p o in te d  to  th e  fa c t  th a t  
th e  p ro p e rty  in  th e  coffee passed to  th e  c la im a n ts  
upon sh ipm en t. T he  n a tu re  o f th e  c o n tra c t 
showed th a t  th e  p ro p e rty  was a t  th e  c la im a n ts ’ 
r is k  as soon as i t  was p u t on board , and  th a t  waB 
c le a rly  the  in te n tio n  o f th e  pa rties . T he  m a rk in g  
w ith  th e  c la im a n ts ’ in it ia ls  was m oreover fu r th e r  
evidence o f com p le te  a p p ro p r ia tio n , and, however 
one rega rded  the  te rm s o f paym en t, the re  was no 
rese rva tion  o f th e  ju s  disponendi by the  sellers. 
A s  th e  p ro p e rty  bad passed to  th e  c la im a n ts , the 
fa c t th a t  the re  had been a condem na tion  o f  o th e r 
goods sh ipped by Messrs. T r in k s  and Co. had no 
a p p lica tio n , as th e  d o c tr in e  o f  in fe c t io n  was 
in a p p lica b le . H e  c ite d

Pragano v . Long, 4 B . &  C. 219;
The Sorjareren, 13 Asp. M ar. Law  Cas. 223; 114 

L . T . Rep. 4 6 ; affirm ed 14 Asp. M ar. Law  Cas. 
195 ; 117 L . T . Rep. 259;

The P a rch im , 14 A sp.: M ar. La w  Cas. 196; 117 
L . T . Rep. 738; (1918) A . C. 157 ;

Sale o f Goods A o t 1893, ss. 18, 19.

T h e  Attorney-General (S ir  F . E . S m ith , K .C .) ,  
Greer, K .C ., Stuart Bevan, and  H u ll fo r  th e  P ro 
cu ra to r-G e n e ra l.— A cco rd in g  to  p riz e  la w  the 
p ro p e rty  in  th e  coffee rem a ined  in  th e  sellers and 
the  goods were su b je c t to  condem nation . W h e n  
th e  w hole  tra n s a c tio n  was co n tem p la ted  i t  was 
c lea r th a t  th e re  was no in te n tio n  th a t  the  p ro 
p e r ty  shou ld  pass u n t i l  a c tu a l d e live ry . T he  
p resen t case was n o t a t  a l l  l ik e  th a t  o f  The 
Parchim (ubi sup.). T he re  i t  was th e  case o f  a 
sh ip m e n t u n d e r a c o n tra c t made before  th e  w ar. 
M oreover, th e  coffee was su b je c t to  th e  d o c tr in e  
o f in fe c tio n  im m e d ia te ly  i t  was p u t  on  board. 
T h e  o th e r goods o f M essrs. T r in k s  and  Co. had 
been condem ned, and  th e re fo re  th e  c la im a n ts  
cou ld  n o t m ake o u t a case fo r  exem p tion  as fa r  
as these tw o  cons ignm en ts  were concerned. T h e y  
c ite d

Shepherd v. H arrison , 1 Asp. M ar. Law  Cas, 6 6 ; 
24 L . T . Rep. 857 ; L . Rep. 5 H . L . 116;

M ird b ita  v. Im p e r ia l O ttom an B ank, 3 Asp. M ar. 
La w  Cas. 591 ; 38 L . T . Rep. 5 9 7 ; 3 E x. D iv . 
164;

Saks v. T ille y , 32 Tim es L . Rep. 148.

Cur. adv. vult.

Jan. 11.— T he  P r e s i d e n t .— These are th e  tw o  
re m a in in g  c la im s la s t a rgued in  th e  la rg e  ba tch  
o f  coffee cases, kn o w n  as th e  “  T r in k s  cases.”  
A b o u t th ir ty - f iv e  d iffe re n t cons ignm en ts  have 
a lready  been th e  su b je c t o f  a d ju d ic a tio n .

M essrs. G . T r in k s  and Co., o f Santos, were the  
sh ippers in  every  ins tance, a lth o u g h  tb o y  used 
va rious  o th e r names as aliases. T he  nam e th e y  
used fo r  th e  tw o  cons ignm en ts  now  to  be con
sidered was O om panh ia  N a o io n a l de Café. I t  
was n o t d isp u ted  th a t  th e  rea l sh ippe rs  were

Messrs. G . T r in k s  and Co. T h e  consignees were 
M essrs. Peterssen and N ilsso n , o f  G o th en b u rg .

T he  tw o  cargoes consisted o f 500 bags o f coffe® 
and  one case o f  samples each, laden  on the 
Swedish steam ships Annie Johnson and  Kron- 
prinsesBan Margareta. F iv e  h u n d re d  bags w»8 
th e  q u a n t ity  u su a lly  sen t to  consignees, accord
in g  to  th e  p ra c tic e  a rranged  and  adopted 
between Messrs. G . T r in k s  an d  Co. in  H a m b u rg  
and  Santos. T h is  appears fro m  a le t te r  from  
Messrs. G . T r in k s  and  Oo., o f H a m b u rg , to 
Messrs. G . T r in k s  and Co., o f Santos, o f  the 
1st N o v . 1915. T h a t gave th e  names o f so®® 
firm s  to  w hom  cons ignm en ts  m ig h t be sent, 
to g e th e r w ith  th e  fo llo w in g  genera l in s tru c 
t io n s  :

W e should lik e  to  rem ind you once more to  observe 
the fo llow in g  po in ts  in  consignments : T o  send im
possible con tracts  w ith  each consignment ; to  avoid 
eve ry th ing  th a t has reference to  ou r firm  ; to  advis0 
shipments as ea rly  as ever is possible, so th a t we m sf 
cover the  insurances in [tim e  ; to  dispatch m arine samph9 
also as ea rly  as is possible. Y ou m ay then, o f coursCi 
send consignments to  the five  aforesaid firm s in  rotati®®’ 
in  each Bteamer ; however, no t more tha n  500 bags f®r 
each in d iv id u a l firm .

Several o th e r f irm s  o r  nom inees besides those 
nam ed in  th a t  le t te r  were used fro m  tim e  to  tim® 
fo r  th e  same purpose. M essrs. Peterssen au® 
N ils s o n ’s nam e appears in  such cab legram s aB 
were in te rce p te d  as e a rly  as th e  29 th  J a n . 191®’ 
when th e  w o rk  o f in te rc e p tio n  had n o t been don® 
w ith  s tr ic tne ss  o r  re g u la r ity .  I t  was a cable
g ra m  fro m  Messrs. G . T r in k s  and Co., o f H a » ' 
b u rg , to  th e  Santos house, p a r t  o f w h ich  reads :

Accept Kronprinsessan M argare ta  cash one (sir) 
Peterssen and N ilsson O tto  G ewalt, Goteborg.

A  tra n s a c tio n  ( i t  m ay be th e  same o r a d iffer® 11*; 
one) between Messrs. G . T r in k s  and  Oo., °* 
H a m b u rg , and Messrs. Peterssen and  N ilsson , 
th ro u g h  O tto  G ew a lt, is  re fe rre d  to  also in  'A 
le t te r  o f  th e  11 th  M a rch  1915 fro m  O tto  Gewa** 
to  M essrs. G . T r in k s  and Co., o f  Santos.

T he  c la im a n ts  d id  n o t un d e rta ke  any explana* 
t io n  o f these e a rlie r m a tte rs .

I  d e a lt fa i r ly  f u l ly  w ith  th e  genera l p o s itio n  01 
th e  T r in k s  f irm s  and  th e ir  nom inees, and wit® 
th e ir  genera l schemes o f o p e ra tions  in  re la tio n  to 
extensive  sh ipm en ts  o f  coffee, in  judgm ent®  
de live red  on th e  2 8 th  A u g . and  th e  22nd an® 
23 rd  N o v . 1917. I n  those ju d g m e n ts  I  al®® 
considered fea tu res w h ich  were com m on to  a** 
th e  cases, such as th e  co m p a ra tive  im p o rta tio n  
o f coffee to  G e rm a n y  and to  Scandinavian 
co u n trie s  before  and  a f te r  th e  war, and als® 
p ronounced m y  viewB upon  va riou s  questions p* 
la w  w h ich  had been argued, o r  m ig h t arise, in  
connection  w ith  th e  va rious c la im s. I t  is  tber® ' 
fo re  unnecessary to  repea t w h a t was th e n  said' 
a lth o u g h  th e  conclus ions shou ld  be borne in  
m in d .

T w o  m a in  con ten tio n s  were p u t fo rw a rd  by 
th e  c la im a n ts  : (a) th a t  th e y  were a n e u tra l f i j  P* 
w h ich  had h o n e s tly  b o u g h t th e  coffee fo r  Swedis® 
co n su m p tio n  ; and (6) th a t  th e  p ro p e r ty  in  i t  bed 
passed to  th e m  as such, and th a t  th e y  had  beoo»® 
the  owners fo r  a l l  purposes be fo re  se izure ; a® , 
a c c o rd in g ly  th a t  th e  coffee seized was neith®1 
s u b je c t to  condem na tion  n o r  c o n ta m in a te d  ° r 
rendered  confisoable by  th e  presence o f  oth®r 
co n tra b a n d  goods in  th e  sh ip  acco rd in g  to  tb®
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P rize  L a w  d o c tr in e  o f  in fe c tio n . T h e  C ro w n  
chaUenged b o th  these con ten tions .

T he  c o n tra c ts  p u t  fo rw a rd  in  the  tw o  cases 
are s im ila r  in  te rm s , and th e  cases as presented 
r nn on p a ra lle l lines. T h e  co n tra c ts  were made 
Pursuant to  n e g o tia tio n s  ca rr ie d  on b y  “  conve r
s io n s ,  p e rso n a lly  o r  b y  te le p h o n e ”  w ith  O tto  
L e w a lt, described as th e  lo ca l agen t o f th e  C om 
panhia N a c io n a l de C afé  o f Santos. A s  shown 
uy th e  evidence, th e  so-ca lled agency o f G e w a lt 
Was a co m p le te ly  p o llu te d  channel. C o n firm a tio n  
Bale notes fro m  G e w a lt were p roduced. T he  
Contracts were *“  cost an d  f re ig h t  G o th en b u rg  ” ; 
‘ he goods were described as “ un in su re d , to  be 
covered b y  purchasers,”  and  th e  te rm s  as to  
Paym ent were “  N e t cash aga in s t docum ents on 
‘ he ir a r r iv a l a t G o th en b u rg  to  be te le g ra p h ic a lly  
con firm ed b y  a lo ca l b ank  th ro u g h  a b ank  in  
pantos.”  (T he re  were s lig h t  d ifferences in  th e  
‘ ‘ a n s la tion  o f th e  tw o — b u t these were n o t 
M ate ria l, and  no d is t in c t io n  between them  was 
•bade in  a rgum en t.)

H a v in g  sta ted  th e  genera l cha ra c te r o f  the  
con trac ts  a lleged  and re lie d  on, some fu r th e r  
P a rticu la rs  re la t in g  to  th e m  m u s t now  be g iven, 
th e  f ir s t  in  daf e was th a t  re la t in g  to  th e  coffee 
b® the  Kronprineessan Margareta. I t  bore  date 
the 1st Feb. T h e  Annie Johnson c o n tra c t wa3 
dated th e  9 th  Feb. B u t  as th e  Annie Johnson 
fa iled  f irs t ,  and  th e  seizure o f th e  goods upon 
bcr was also th e  e a rlie r, I  sh a ll ta ke  f i r s t  in  o rd e r 
‘ he c la im  to  th e  goods laden  on th a t  vessel.

T he  “  d e live ry  p e rio d  ”  s ta ted  in  th e  co n tra c t 
bote was, “  sh ip m e n t p e r steam ship  A n n ie  John- 
s°n> to  load  b e g in n in g  o f M a rch .”  T he  goods 
".ere n o t in  fa c t  loaded t i l l  th e  n e x t m on th . T he  
i l l  o f la d in g  is  da ted  th e  3 rd  A p r i l ,  th e  invo ice  

‘ he 4 th  A p r i l .  T he  le t te r  c o n firm in g  c re d it 
covered th e  goods to  be laden  on b o th  vessels, 
p  was sen t by  th e  S ka n d in a v iska  B a n k  fro m  
'Jo thenbu rg  on  th e  1 4 th  Feb. d ire c t to  th e  
bom ina l sh ippers— C om panh ia  N a c io n a l de Café,
. autos. T he  c re d its  were to  be ava ilab le  on th e  
a tte r ’s s ig h t d ra fts  on th e  bank, accom panied by  
l H o f la d in g  and invo ice . U n d e r each c re d it 

Pay m ent was to  be e ffected aga in s t th e  f ir s t  b i l l  
. ‘  la d in g  presented to  th e  S ka n d in a v iska  B a n k , 
.he re m a in in g  b il ls  o f la d in g  to  be fu rn is h e d  
ater. T h e  c red its  were to  be in  fo rce  up  to  th e  

M a y  1916 inc lus ive . T he  dates o f th e  loa d in g  
'■'■hamely, th e  b e g in n ing  o f  M a rch  and  th e  la t te r  
P art o f M a rc h — were b o th  specified  in  the  le tte r  
| i  c red it. T he  insurances were e ffected by Messrs.

cterssen and  N ils so n  in  F eb ru a ry .
^  th e  d ra fts  and docum ents were n o t sent to  th e  

aandinaviska  B a n k , b u t (as was said) to  th e  
, bsk ilda  B a n k  o f  S to ckh o lm , as agents fo r  th e  
h ipperg o r  ¿heir Santos bankers. T h e y  d id  n o t 

,?aoh th e  la t te r  u n t i l  th e  1 6 th  M a y — th a t  is, a fte r  
jbe  seizure— w h ich  was e ffected a t  S to rnow ay on 
ojC 12 th  M a y . T h e y  were p resented to  th e  
‘ aand inav iska  B a n k  on th e  18 th  M ay , and pay- 

was said to  have been made on  th a t  date. 
j£ . lh e  co rrespond ing  p a rt ic u la rs  in  th e  case o f th e  
(, * (>Jll Tinse86an Margareta were as fo llo w s : T he  
¿ b tra c t was da ted  th e  1st Feb., th e  d e live ry  
? » o d  be ing  “ expected to  load  in  th e  la t te r  h a lf  

, M a rch .”  T h e  lo a d in g  d id  n o t in  fa c t take  
l * c e t i ) l  M a y . T h e  b i l l  o f  la d in g  was da ted  the  
we h ™-ay ; th e  invo ice  th e  1 1 th  M a y . T he  goods 
d r Be’ zed  a t S to rnow ay on the  15 th  June . T he  

‘ a‘ ts were n o t reoeived by th e  sh ippe rs ’ ban k  t i l l

th e  2 9 th  June , a fo r tn ig h t  a fte r  th e  seizure ; and 
p a ym e n t was a lleged  to  have been m ade th ro u g h  
th e  S ka n d in a v iska  B a n k  on th e  3 rd  J u ly .

T he  evidence as to  th e  dea lings w ith  th e  b il ls  o f 
la d in g  and invoices, and  as to  paym en t, was by  
no  means sa tis fa c to ry . N o  evidence was g iven  
on b e h a lf o f  th e  sh ippe rs  on  e ith e r o f  these 
im p o r ta n t  m a tte rs . N o r  was an y  (a p a rt fro m  
so-ca lled ce rtifica te s  o f th e  Swedish banks) g iven  
b y  o r  fo r  th e  bankers a t Santos, S tockho lm , o r 
G o thenbu rg .

I t  w o u ld  appear th a t  the re  were tw o  o r ig in a l b ills  
o f la d in g , w ith  ce rta in  copies, in  each case. Copies 
o f le tte rs  fro m  th e  C om panh ia  N a c io n a l de Café 
to  th e  S ka n d inav iska  B a n k  (dated respective ly  the  
4 th  A p r i l  and th e  11 th  M a y ) were produced, in  
w h ich  i t  was s ta ted  th a t  a b i l l  o f la d in g  fo r  the  
goods was inclosed. B u t  i t  was said b y  the  
c la im a n ts ’ counsel, and  sw orn on th e ir  b e h a lf b y  
th e ir  s o lic ito r , th a t  th e  b il ls  o f la d in g  were n o t 
inclosed in  those le tte rs  ; and  th a t  th e  passages 
w h ich  in d ica te d  th e  c o n tra ry  were p a r t  o f a 
p r in te d  fo rm  le f t  in  b y  m is take .

T he  c la im a n ts ’ case was th a t  th e  docum ents 
were sen t to  th e  E n s k ild a  B a n k , w ith  th e  d ra fts  
o r  b ills  o f  exchange. B u t  in  no docum en t was 
th e re  any reference sp e c ifica lly  to  th e  o r ig in a l 
b il ls  o f la d in g  o r invoices, w h ich  showed c le a rly  
th a t  th e y  were sen t to  th e  E n s k ild a  B a n k  o r 
handed over to  the  S ka n d inav iska  B a n k  (cf. the  
le tte rs  fro m  th e  E n s k ild a  B a n k  to  th e  Santos 
B a n k  o f th e  2 0 th  M a y  and th e  5 th  J u iy  respec
t iv e ly ) . M r .  N ils so n  in  h is  a ffid av its  m ere ly  
deposed fo rm a lly  th a t  he was “  th e  h o ld e r o f  th e  
b i l l  o f la d in g .”

A s  la te  as Sept. 1917 some le tte rs  passed 
between th e  tw o  Swedish banks. T he  S ka n d in a 
v iska  B a n k  appears to  have m ade some in q u ir ie s  
o f th e  E n s k ild a  B a n k  b y  a le t te r  o f  th e  12 th  Sept. 
N o  evidence was g iven  as to  th e  con ten ts  o f th a t  
le tte r . T h e  re p ly  o f th e  14 th  Sept.— headed w ith  
p a rt ic u la rs  o f  th e  b il ls  o f exchange o n ly — was 
th a t  the  la t te r  bank had o n ly  received “  th e  above 
docum en ta ry  re m itta n ce s  ”  fro m  the  Santos B a n k  
w ith  th e  le tte rs  o f th e  5 th  A p r i l  and th e  12th M a y  
1916.

I t  was aga in  said fo r  th e  c la im a n ts  and deposed 
b y  th e ir  L o n do n  s o lic ito r  th a t  th e  phrase “ docu
m e n ta ry  rem itta n ce s  ”  in  th a t  le tte r  m ean t in  
com m on usage th e  d ra f t  and a l l  sh ip p in g  docu
m ents  ; b u t  th a t  in  th is  case th e  docum ents con
s is ted  o n ly  o f th e  d ra ft ,  th e  b i l l  o f la d in g , and  the  
invo ice . B e fo re  leav ing  th is  sub ject, I  m ay 
m e n tio n  th a t  th e  “ b il ls  o f la d in g ”  re fe rre d  to  by 
th e  c la im a n ts ’ cash ier in  th e  so-called ce rtifica te  
o f th e  2 4 th  Sept. 1917 shou ld  p ro b a b ly  be b il ls  o f 
exchange o r d ra fts . T he re  was no  b i l l  o f  la d in g  
o f th e  11 th  M a y  1916, a lth o u g h  th e  d ra f t  was 
da ted  th a t  day. T he  d ra f t  fo r  th e  Annie Johnson 
sh ip m e n t was never produced. I t  was said th a t  
th e  bank cou ld  n o t f in d  i t .  B u t,  a lth o u g h  th e  
evidence upon th is  head does n o t leave th e  m a tte r  
free  fro m  doubt, I  am  w il l in g  to  assume in  fa vo u r 
o f  th e  c la im a n ts  th a t  one o f th e  b ills  o f  la d in g  
and th e  invo ice, as w e ll as th e  d ra ft ,  in  each case 
cam e in to  th e  hands o f th e  E n s k ild a  B a n k , and 
were presented to  and ta ke n  u p  b y  th e  S ka n d in a 
v iska  B a n k  abou t th e  18 th  M a y  and th e  3 rd  J u ly  
1916. B u t  no in fo rm a tio n  o f any k in d  was g iven  
as to  w h a t was done w ith  th e  second b i l l  o f  la d in g  
in  e ith e r ease, as to  th e  persons to  w hom  i t  was 
sent, o r w h e th e r i t  ever reached th e  c la im ants .
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W ith  re g a rd  to  p a y m e n t o f  th e  d ra fts , the re  
was evidence th a t  th e y  were p a id  b y  th e  S k a n d i-  
nav ieka  B a n k  to  th e  E n s k ild a  B a n k , an d  b y  the  
la t te r  to  th e  c re d it o f th e  Santos B a n k , a b o u t th e  
20fch M a y  and  th e  5 th  J u ly  resp e c tive ly . B u t  th e  
a lleged  p a ym e n t b y  th e  c la im a n ts  is  n o t  p ro p e r ly  
supported . N o r  is  i t  s a t is fa c to r ily  ehown w h a t 
was th e  source o f  th e  m oney.

I  have fre q u e n tly  had occasion to  co m m e n t1' 
upon  th e  fo rm  o f “  ce rtifica te s  ”  o fte n  p u t  fo rw a rd  
a t  la te  dates b y  Sw edish banks to  e xp la in  
m on e ta ry  transac tions . I n  th e  p re se n t case, as in  
so m an y  o thers , I  shou ld  l ik e  to  have seen a 
p ro p e r ly  c e rtif ie d  e x tra c t fro m  th e  b a n k  books 
contem poraneous w ith  th e  tran sa c tio n s .

A s  to  th e  c la im a n ts ’ accounts, i t  was sa id , to  
m y surp rise , th a t  th e y  had  n o th in g  e q u iv a le n t to  
a bank pass-book in  Sweden except fo r  sav ings 
banks. H o w  m erchan ts  o r custom ers o f banks 
are to  check th e ir  accounts I  do n o t know .

F o r  the  Annie Johnson s h ip m e n t th e  a m o u n t 
p a id  to  the  E n s k ild a  B a n k  was 21,990kr. M r .  
N ils s o n  deposed on th e  23rd  Feb. 1917 th a t  he 
p a id  i t  by  a cheque d raw n  by h im  a g a in s t a  c re d it 
ba lance a t th e  S ka n d in a v iska  B a n k . H e  appealed 
in  c o rro b o ra tio n  to  a so-ca lled c e rt if ic a te  fro m  th e  
bank dated th e  21st N o v . 1916 th a t  M essrs. 
Peterssen and  N ils so n  had  on th e  1 8 th  M a y  p a id  
them  b y  means o f a cheque d ra w n  a g a in s t th e ir  
c re d it balance w ith  th e  ban k  fo r  22,080kr.

L a te r  on ( ju s t  before th e  h e a rin g ) th e re  was 
e xh ib ite d  to  an a ff id a v it o f th e  c la im a n ts ’ s o lic ito r  
a cheque o f  Messrs. Peterssen and  N ils s o n  fo r  
19,500kr. m ade payable  to  them selves w ith  
no te , “ fo r  w h ich  d e b it c u rre n t a / c ” — I  fin d  
n o th in g  co rrespond ing  w ith  th is  in  a n y  o f  the  
accounts.

A s  to  th e  p a ym e n t fo r  th e  Kronprinsessan 
Margareta sh ipm en t, M r .  N ils s o n ’s a ffid a v it 
va ries  s lig h t ly .  H e  s im p ly  says he m ade th e  
p a ym e n t h im s e lf to  th e  bank on  th e  3 rd  J u ly . 
O n  th e  2nd  Ju n e  1917 a c e rtif ic a te  was g iven  by 
th e  b ank  th a t  M essrs. Peterssen and N ils s o n  had 
on th e  3 rd  J u ly  1916 p a id  them  th e  equ iva len ts  
a g a in s t docum ents fo r  th is  sh ipm en t. F in a l ly  
th e  c la im a n ts ’ cashier, on th e  24 th  Sept. 1917, 
gave a ce rtif ic a te  u n d e r o a th  th a t  th e  tw o  p a y 
m en ts  were m ade b y  cheques, ready  m oney, and 
bank p o s t b i l l s ; and la te r  a cheque o f  th e  3 rd  
J u ly  1916 was p roduced fo r  16,000kr. d ra w n  by 
Messrs. Peterssen and N ils s o n  on them selves 
w ith  d ire c tio n s  to  d e b it le t te r  o f c re d it.

These d iscrepancies upon  m a tte rs  on record  
a bou t w h ich  th e re  shou ld  be no m is takes m ake 
th e  evidence u n sa tis fa c to ry .

G re a t stress was la id  b y  counsel fo r  th e  
c la im a n ts  upon  th e  open ing  o f  irre vo ca b le  c re d it  
b y  th e  le t te r  o f  th e  14 th  Feb. I t  is, the re fo re , 
des irab le  to  lo o k  in to  th e  c ircum stances some
w h a t c lose ly. I n  th e  f ir s t  place, w ha tever th e  
m ean ing  and e ffe c t o f th e  o re d it open ing  m ay  be, 
i t  m u s t be no ted  th a t, a cco rd ing  to  th e  evidenoe, 
p a ym e n t was n o t m ade b y  th e  c la im a n ts ’ bank 
to  th e  b a n k in g  agents o f th e  sh ippers in  E u ro p e  
u n t i l  a fte r  th e  seizure in  e ith e r case ; b u t  the  
p a ym e n t was co ns is ten t w ith  th e  express te rm s 
o f th e  le tte r. T he  c re d it a lso was o n ly  to  be in  
fo rce  u n t i l  th e  1st M a y  in c lu s ive . I t  was a rgued 
fo r  th e  c la im a n ts  th a t  th e  lega l and  business 
in te rp re ta t io n  o f  th is  was th a t  i f  sh ip m e n t o f the  
goods a t Santos was made a t any t im e  up  to  o r 
cut the 1st M ay, (he c re d it was irrevocab le  up  to

th e  p re se n ta tio n  o f  th e  b i l l  o f  la d in g , whenever 
th a t  m ig h t  be. T h e ir  counsel sa id  th a t  sow® 
evidence w o u ld  be g iven  a bou t th e  com m ercia l 
in te rp re ta t io n  o r  usage in  such cases, b u t  none 
was adduced. M oreover, even i f  th e  le tte r  ot 
c re d it  had th e  e ffec t contended fo r ,  th e  sh ipm ent 
o f  th e  goods on th e  Kronprinsessan M a rg are ta  
was e n t ire ly  ou ts ide  i t ,  as i t  was n o t m ade t i l l  the 
10 th  M a y . I t  was a d m itte d  th a t  no  app lica tion  
was made to  have th e  c re d it extended. A p a rt 
fro m  v o lu n ta ry  a c tio n  on th e  p a r t  o f th e  Skan- 
d in a v iska  B a n k  o r th e ir  custom er, th is  sh ipm ent, 
the re fo re , received no p ro te c tio n  f ro m  th e  c red it 
w h ich  had .been opened.

I f  th e  goods had been loaded w ith in  the  tim® 
specified  in  th e  co n tra c ts  and  le t te r  o f c re d it, the 
b ills  o f la d in g  and  th e  goods w ou ld  have reached 
G o th e n b u rg  in  th e  o rd in a ry  course in  go°® 
tim e  be fore  th e  1st M a y . T h e  voyage o f the 
Annie Johnson to  S to rn ow ay  to o k  th ir ty - s ix  day8» 
and th a t  o f  th e  Kronprinsessan Margareta  (J 
fa s te r  sh ip ) tw e n ty -e ig h t days. T he  voyage ot 
fo u r  o th e r vessels c a rry in g  th e  coffee o f Messrs'
G . T r in k s  and Co. fro m  B ra z il to  p o rts  in  Scot' 
land , l ik e  K ir k w a ll ,  L e rw ic k , and  L e ith , average® 
a b o u t th ir ty - s ix  days. I t  w ou ld  ra th e r  see® 
th a t  the  t im e  o f lo a d in g  fo r  th e  Annie Johnson 
and  th e  Kronprinsessan Margareta had  been 
a rra n g e d  ro u g h ly  fo r  th e ir  a r r iv a l a t G o then
b u rg  before  th e  1st M a y  ; and th e  b il ls  o f lad ing  
m ig h t,  o f course, have a rr iv e d  e a rlie r by mad 
steamers. ,

A  few  o th e r fa c ts  are to  be no ted  w ith  regard 
to  th e  transac tions . A lth o u g h  the  lo a d in g  v?aB 
effected fro m  a m o n th  to  s ix  weeks lal®F 
th a n  th e  periods s tip u la te d , th e  sh ippe rs  rendered 
no  e x p la n a tio n ; n o r  d id  th e  a lleged purchasers 
o r O tto  G e w a lt m ake any co m p la in t o f th e  delay» 
o r, indeed, an y  in q u iry  a t a l l  a b o u t th e  goods- 
W a s  i t  ta c it ly  o r o therw ise  unders tood  th a t  when
ever th e  coffee a rr iv e d  i t  w o u ld  be acceptably 
and  accepted by those fo r  w hom  i t  was destined ‘ 
A g a in , to  each sh ip m e n t was added a case* ?*■ 
samples, a bou t w h ich  n o th in g  had been said 
th e  n e g o tia tio n s  o r  co n trac ts , o r has been said *® 
these proceedings b y  the c la im an ts . I n  th is  con; 
nec tio n  reference shou ld  be made to  th e  genera* 
d ire c tio n s  f ro m  Messrs. G . T r in k s  and Co., ° l 
H a m b u rg , to  Santos in  th e  le t te r  o f th e  1st N o Vl 
1915 a lready  c ited . S im ila r ly ,  and in  accordanc® 
w ith  such d irec tio n s , a case o f  sam ples was sen* 
w ith  va rious  sh ipm en ts  a fte r  th is  da te  to  in te r
m ediaries fo r  th e  enem y whose consignment® 
have been condem ned.

L a s t ly ,  i t  is  to  be borne in  m in d  th a t  befor® 
th e  co n tra c ts  now  in  question  were m ade m a n / 
cons ignm ents  o f  T r in k s ’ coffee (abou t fifte e n  ° r 
m ore  in  num ber) to  such n o to rio u s  n o m in a l con
signees and enem y in te rm e d ia rie s  as H y lle n  an® 
K o c k , th e  T ransocean Im p o r t  C om pany, Grot® 
H ansen, K .  A . Schalz, E d . L a u re n t, Serle, a®“  
o thers had been seized in  th e  p reced ing  t^ .0 
m on th s  o f D ecem ber and J a n u a ry . T h is  in®1' 
cated th a t  fu r th e r  cons ignm en ts  to  these nam eS 
w ou ld  p ro b a b ly  have p recarious passages. Wb®® 
o r how  Messrs. Peterssen and  N ils so n  f ir s t  ba® 
business tran sa c tio n s  w ith  Messrs. G. T r in k s  an® 
Co. was n o t sta ted.

I  have set o u t th e  c ircum stances w ith  so®.® 
fu ln e s s ; b u t  in  s im ila r  cases experience in  tb> 
c o u rt shows th a t  th h  in v e s tig a tio n  o f transaction
l ik e  these requ ires to  be made w ith  close scru tiny
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>f m asks in g e n io u s ly  and e la b o ra te ly  co n s tru c te d  
are to  be to rn  o ff  and  th e  re a l substance reached 
and  exposed.

In  s u p p o rt o f th e  c o n te n tio n  th a t  th e  p ro p e rty  
ta d  passed to  th e  c la im a n ts  on sh ip m e n t fo u r  
p o in ts  were u rged— v iz . :  (1) T he  insu rance  b y  
the  c la im a n ts ; (2) th e  con firm ed  c re d its  ; (3) the  
issu ing  o f th e  b ills  o f la d in g  to  M essrs. Peterssen 
and N ils so n  as consignees ; and  (4) th e  a lleged 
a p p ro p r ia tio n  o f th e  goods by th e ir  be ing  m arke d  
on sh ipm en t.

T h e  fa c t has been n o ted— b u t I  w a n t to  em pha
sise i t — th a t  these were post-bellum transac tions . 
I t  is  h a rd ly  necessary to  say th a t  th e  cases o f The 
M iram ichi (13 A sp . M a r. L a w  Cas. 21 ; 112 L .  T . 
Rep. 349 ; (1915) P . 71) and  The Parchim (ubi 
sup.) re la ted  to  ante-bellum con trac ts .

I  propose to  deal w ith  th e  c la im a n ts ’ co n ten 
tio n s  f i r s t  as i f  th e y  re la te d  s im p ly  to  th e  passing 
o f th e  p ro p e r ty  u n d e r o u r m u n ic ip a l law . A s  has 
been p o in ted  o u t in  m any e a rlie r  cases, and so 
recen tly  as in  The Parchim (ubi sup.), th e  ques
tions  o f  fa c t re la t in g  to  th e  in te n tio n  o t the  
parties , w h ich  is th e  d e te rm in in g  fa c to r, o fte n  
raise p o in ts  o f th e  fin e s t d is t in c t io n . T h e  ju d g 
m en t de live red  in  th e  P r iv y  C o u n c il in  The 
Parchim (ubi sup.) shows th a t  th e  fa c ts  upon 
w h ich  th e  dec is ion  was founded  were o f  a ve ry  
special k in d .

A s  to  th e  f i r s t  p o in t re lie d  u pon  fo r  th e  
c la im a n ts— nam e ly , th a t  th e  goods were a t  th e  
r is k  o f aDd were in su re d  by th e m — th is , a lth o u g h  
a m a te r ia l cons ide ra tion , is  n o t  decisive. The 
Parchim (ubi sup.) and  o th e r a u th o r it ie s  es tab lish  
fb a t. I n  th e  p resen t case a reason fo r  th is  p ro 
v is ion  exists. I t  has o fte n  been observed in  
th is  c o u rt th a t  sh ippe rs  on th e  o th e r side o f th e  
A t la n t ic  fo u n d  d iff ic u lt ie s  in  in s u r in g  goods 
w h ich  m ig h t be con traband , and th e re fo re  s t ip u 
la ted  th a t  th e  insurances shou ld  be e ffected  by 
S cand inav ian  consignees, p a r t ly  o r  in  th e  w hole, 
w ith  G e rm an  com panies o r  u n d e rw rite rs . In  
o th e r cases we have seen th a t  w h ile  m a rin e  r is k s  
Policies were to  be e ffected b y  th e  shippers, 
w ar riBkB were le f t  to  be in su re d  b y  th e  con. 
signees.

A s  to  th e  second p o in t, th e  o p e n ing  o f  the  
d é d it ,  I  have sta ted  th p  fa c ts , and  com m ented  
uPon them . I t  is  n o t necessary to  decide th e  
P o in t, b u t  on  th e  whole, as a m a tte r  o f co n s tru c 
t io n . I  am o f o p in io n  th a t  th e  c re d it  lapsed before 
rhe docum en ts  were presented, and  th is  was a fte r  
the seizures. I  m ay say th a t  I  g a th e r fro m  m any 
o th e r s im ila r  cases th a t  th is  is in  accordance w ith  
the com m erc ia l in te rp re ta t io n . H ow ever th a t  
® ay  be, i t  is  c lear, a t any ra te , th a t  th e  sh ippers 
O'd n o t and cou ld  n o t  re ly  upon a c re d it  in  re la 
tio n  to  th e  Kronprinsessan Margareia sh ip m e n t on  
the  10th M a y  (unless th e y  were v e ry  rem iss in  
th e ir  business) because, on  any co n s tru c tio n , th e  
Period o f c re d it  had exp ired . I  do n o t consider 
th a t  th e  le t te r  o f c re d it  was a n y th in g  m ore th a n  a 
guarantee g iven  th a t  th e  p rice  o f th e  goods w ou ld  
. 8 p a id  on p re se n ta tio n  o f  a b i l l  o f la d in g  and 
m voice a t G o th en b u rg . T h is  c ircu m s ta n ce  does 
û8t, in  m y  v iew , de te rm ine  th a t  th e  sh ippers 
abandoned th e  jus disponendi, o r  in te n d e d  th a t  
the  p ro p e rty  in  th e  goods sh o u ld  pass before  o r  
lru m e d ia te ly  upon  sh ip m e n t to  th e  consignees 
yarned in  th e  b il ls  o f  la d in g . T h e  in s tru c tio n s  to  
‘ he b a n k  were express and specific  th a t  th e  docu 
m ents shou ld  o n ly  be g iven  up  a g a in s t p a ym e n t 
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a t  G o th e n b u rg ; an d  th is , in  fa c t, was w h a t th e  
c la im a n ts  sa id was done.

A s  to  th e  th ir d  p o in t, I  am  o f o p in io n  th a t  th e  
is su in g  o f th e  b il ls  o f  la d in g  to  th e  c la im a n ts  
them selves d id  n o t e ffec t a t ia n s fe r  o f  th e  p ro 
p e rty . T he  b il ls  o f la d in g  were g iven  on th e  3 rd  
A p r i l  and  th e  10 th  M ay . T he  invo ices were dated 
n e x t day. T he  docum ents were said to  have been 
sen t to  th e  se lle rs ’ bankers a t  G o th e n b u rg  on the  
5 th  A p r i l  and  th e  12th M ay  ; b u t upon  w h a t dates 
th e  m a ils  were d ispa tched  was n o t proved.

F o u r th ly ,  i t  was contended th a t  th e  goods were 
u n c o n d it io n a lly  a p p ro p ria te d  by be ing m arked  
fo r  sh ip m e n t. I n  m y view  th a t  co n te n tio n  is 
unsound. T h e  c la im a n ts  wore n o t aware o f, and 
c e rta in ly  d id  n o t assent to, such an a p p ro p r ia tio n  
by th e  sellers. I t  was n o t p roved th a t  any n o t if i
ca tio n  w ha tever was g iven  to  th e  c la im a n ts  o f th e  
a p p ro p r ia tio n  o r  sh ipm en t. N o  evidence was 
adduced to  sho>v th a t  th e  c la im a n ts  had any 
know ledge  th a t  th e  goods were a flo a t o r  had been 
loaded u n t i l  a fte r  the  seizure. A s  to  n o t if ic a tio n  
o f a p p ro p r ia tio n  see th e  observa tions o f L o rd  
P a rk e r in  The Parchim  (ubi sup.).

M oreover, as th e  co n tra c ts  were fo r  coffee or 
specified  d e sc rip tio n  and  q u a lity  to  be sh ipped in  

/ specified  periods in  M a rch , an d  th e  sh ipm en ts  
were o n ly  made in  A p r i l  and M ay, i t  m ay w e ll be 
th a t  th e  c la im a n ts  m ig h t have re fused  to  accept 
them .

T he  conc lus ion  to  w h ich  I  have come is  th a t  
the re  was n o t an u n c o n d itio n a l a p p ro p r ia tio n  w ith  
th e  assent o f th e  buyers, and  th a t  sect. 18 (ru le  5) 
and sect. 19 (1) and (5) o f th e  Sale o f Goods A c t  
1893 a p p ly . I t  is  w e ll kn o w n  th a t  these p o rtio n s  
o f th e  A o t  were founded  on th e  ju d g m e n t o f 
C o tto n , L .J .  in  M arab itav.Im peria l OltomanBank 
(ubi sup.). I  w i l l  quote  one p a rt o f th e  ju d g m e n t : 
“  So, i f  th e  vendor deals w ith  o r  c la im s to  re ta in  
th e  b i l l  o f la d in g  in  o rd e r to  secure th e  c o n tra c t 
p rice , as when he sends fo rw a rd  th e  b i l l  o f la d in g  
w ith  a b i l l  o f  exchange a ttached , w ith  d ire c tio n s  
th a t  the  b i l l  o f  la d in g  is  n o t to  be de live red  to  
th e  pu rchaser t i l l  acceptance o r p a ym e n t o f th e  
b i l l  o f exchange, th e  a p p ro p r ia tio n  is n o t abso lu te , 
b u t, u n t i l  acceptance o f th e  d ra f t ,  o r paym en t, o r 
te n d e r o f  th e  p rice , is c o n d it io n a l o n ly , and u n t i l  
such acceptance, o r paym en t, o r tende r, th e  p ro 
p e rty  in  th e  goods does n o t pass to  th e  purchaser ; 
and so i t  was decided in  Turner v. Trustees of 
Liverpool Docks (6 E x . 543); Shepherd v. Harrison 
(ubi sup.) ; Ogg v. Shuter (33 L .  T . R ep. 492 ; 
1 C. P . D iv . 47). B u t  i f  the  b i l l  o f  la d in g  has 
been d e a lt w ith  o n ly  to  secure th e  c o n tra c t p rice , 
the re  is  n e ith e r p r in c ip le  n o r a u th o r ity  fo r  h o ld in g  
th a t  in  such a case th e  goods sh ipped fo r  th e  
purpose o f co m p le tin g  th e  c o n tra c t do n o t on 
p a ym e n t o r  te n de r by  the  purchaser o f th e  con
t ra c t  p rice  vest in  h im . W h e n  th is  occurs the re  
is  a pe rfo rm ance  o f th e  c o n d it io n  su b je c t to  
w h ich  th e  a p p ro p r ia tio n  was m ade, and  eve ry 
th in g  w h ich , acco rd ing  to  th e  in te n tio n  o f th e  
p a rtie s , is  necessary to  tra n s fe r  th e  p ro p e rty  is 
d o n e ; and , in  m y  op in io n , u n d e r such c irc u m 
stances, th e  p ro p e rty  does on p a ym e n t o r  tende r 
o f th e  p rice  pass to  th e  purchaser.”

I  do n o t fo rg e t th a t  th e  b i l l  o f la d in g  in  th a t  
case was made o u t to  th e  sh ippe rs ’ o rde r. B u t  
th e  pa ra g ra ph  ju s t  quo ted  does n o t appear to  mo 
to  be con fined  to , o r  indeed to  deal w ith , b il ls  o f 
la d in g  so made ou t. T he  passage in  th e  ju d g m e n t 
w h ich  im m e d ia te ly  precedes th is  d e a lt w ith  the

2 R
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clas s o f case w here th e y  are made o u t to  t he o rd e r 
o f  th e  shippers.

I f ,  as was contended, d e live ry  o f th e  goods 
on th e  Annie Johnson and th e  Kronprinsessan 
Margareta to  th e  m asters o f  th e  vessels was a. 
d e liv e ry  to  th e  consignees nam ed in  th e  b il ls  o f 
la d in g , then  th e  sh ippers w o u ld  on  sh ip m e n t lose 
th e ir  lie n  upon  th e  goods. T h a t b e ing  so, is  i t  
reasonable to  suppose th a t  th e y  d id  n o t in te n d  
to  reserve a jus disponendi'! W ith o u t  such a 
rese rva tion , a t  an y  ra te  c le a rly  in  th e  case o f th e  
Kronprinsessan 1 ' argareta, th e y  w ou ld  have no 
s e c u rity  a t  a l l  in  respect o f  th e  goods o th e r th a n  
th e  o b lig a t io n  o f th e  a lleged  pu rchasers in  
G o th en b u rg  u n d e r th e  co n tra c t.

U pon these g rounds, even i f  th e  r ig h t  in fe rence  
fro m  th e  fa c ts  shou ld  be th a t  th e  c o n tra c t was 
made bona fide between tw o  n e u tra l f irm s , and  the  
law  to  be app lied  is th e  m u n ic ip a l la w  (w h ich  I  do 
n o t accept), I  shou ld  h o ld  th a t  th e  p ro p e r ty  had 
n o t passed to  Messrs. Peterason and  N ils s o n  
before  th e  seizure.

B u t  the re  is  a n o th e r aspect o f  th is  case, and an 
im p o r ta n t one fro m  th e  p o in t o f v iew  o f  th e  r ig h ts  
o f be llige ren ts . I n  th e  ju d g m e n t p ronounced in  
some o f Messrs. G . T r ic k s  and Co.’s cases on the  
28 th  A u g . 1917 I  s ta ted  some p rin c ip le s  o f  P r iz e  
La w  as to  th e  tra n s fe r  o f p ro p e rty  d u r in g  a s ta te  
o f w ar ; and th e  same sub je c t was d e a lt w ith  in  
th e  ju d g m e n t g iven  upon  c la im s to  va rious 
cargoes on  th e  Kronprinsessan Margareta in  
M a rc h  la s t (14 A sp . M a r. L a w  Cas. 3 1 ; 116 
L .  T . R ep. 5 0 8 ; (1917) P . 114). W ith o u t  
rep e a tin g  th e m , I  w i l l  q u ite  s h o rt ly  g ive  the  
e ffec t o f th e ir  a p p lic a tio n  to  th e  p resen t case. 
I f  Messrs. G . T r in k s  and Go., o f  Santos (sh ip p in g  
u n d e r th e  nam e o f C om panh ia  N a c io n a l de C afe), 
are to  be rega rded  as enem y trad e rs , th e  goods 
w o u ld  be trea te d  as enem y goods d u r in g  tra n s it ,  
and c la im a n ts  w ou ld  n o t be rega rded  as the  
ow ners w h ile  th e  t ra n s it  con tinued , o r u n t i l  the  
goods were a c tu a lly  de live red  in to  th e ir  possession. 
F u r th e r ,  i f  th e  sh ippers are to  be rega rded  as 
n e u tra ls , and th e  goods were destined  fo r  the  
use o f  o r  to  be a t  th e  d isp o s itio n  o f M essrs. G. 
T r in k s  and Co., o f  H a m b u rg , on a rr iv a l th e y  
w o u ld  be trea te d  as enem y goods, w h e th e r th e  
le g a l p ro p e r ty  acco rd ing  to  m u n ic ip a l law  
rem ained  in  th e  sh ippers o r  no t.

I  have a lready in  these casss s ta ted  th e  close 
connection  and re la tio n s h ip  between Messrs. 
T r in k s  and Co. o f  H a m b u rg  and  Messrs. T r in k s  
an d  Co. o f Santos, acco rd ing  to  th e  evidence, b u t 
w ith o u t a n y  assistance fro m  e ith e r. T h e y  have 
in te re s ts  in  com m on even i f  th e y  are n o t id e n tica l. 
M y  view  is  th a t  th e  Santos house was o n ly  a 
b u y in g  b ranch  o f  th e  H a m b u rg  house. T h e  sole 
p ro p r ie to r  w ho subscribed th e  whole o f th e  c a p ita l 
fo r  th e  Santos house o r  b ra n ch  was a p a rtn e r 
in  th e  H a m b u rg  f irm . O tto  G ew a lt, w ho p u r 
p o rte d  to  a rrange  th e  c o n tra c t w ith  M essrs. 
PetersBen and  N ilsso n , was th e  agen t o f  the  
H a m b u rg  f irm . H e  was th e  in s tru m e n t th ro u g h  
w h ich  th e  bogus com pany, ca lled  Transocean 
Im p o r t  C om pany, came in to  existence to  a c t as a 
nam e fo r  Messrs. G . T r in k s  and Co., o f H a m b u rg .

O n  th is  voyage o f  th e  Annie Johnson tw e n ty - 
five  ba rre ls  o f tea, sh ipped b y  Messrs. A m in g  
and  Co. fro m  Buenos A yres , were sen t th ro u g h  
M essrs. T r in k s  and  Co. o f Santos to  th e  address 
o f  G ew a lt, “  to  be fo rw a rd e d  to  H a m b u rg ,”  and 
in  th e  le tte r  in fo rm in g  h im  o f  th is  th e y  s a id : I

“  W e  have advised o u r H a m b u rg  house o f th is , 
and  w o u ld  ask yo u  to  g e t in  touch  w ith  th e m .’'

I t  was th ro u g h  o r  w ith  h im  a c tin g  as agent £«*’ 
M essrs. T r in k s  and  Co., o f H a m b u rg , th a t  Messrs. 
P eterssen aud  N ih s o n  engaged in  th e  tra n s 
ac tions  re fe rre d  to  in  th e  before -m entioned  
cab leg ram  and le t te r  o f th e  29 th  Jan . and  the 
11 th  M a rch  1915.

I t  is  also w e ll to  no te  th a t  Messrs. Peterssen 
and N ils so n  say th e y  bo u gh t 500 o th e r bags o f 
coffee, a lso laden  on th e  Kronprinsessan M a r
gareta, f ro m  a R io  Ja n e iro  f irm  th ro u g h  one 
Theodore Sack— a w e ll-kn o w n  in te rm e d ia ry  fo r  
H a m b u rg  f irm s — whose rea l nam e was C h r is to 
p he r P y k , o f S tockho lm .

M essrs. Peterssen and N ils s o n  have n o t d is 
closed any c ircum stance  a b o u t Messrs. T r in k s  and 
Co., o f H a m b u rg , o r  o f Santos. B u t  th e y  have 
n o t denied acquain tance  o r connection  w ith  them . 
T h e y  have been s ile n t also a bou t th e ir  know ledge 
o f o r  acquain tance  w ith  th e  so ca lled  C om panh ia  
N a c io n a l de Cafe. T h e y  have re fra in e d  from  
e x p la in in g  how  th e y  came to  be purchasers o f 
coffee fro m  such a com pany, and th e y  have fa ile d  
to  deal w ith  an y  o f th e  a lle g a tio ns  p u t  fo rw a rd  
re la t in g  to  th e ir  a lleged vendors.

I  ca n n o t d o u b t th a t  th e  c la im a n ts  knew  th a t 
th e  rea l sh ippe rs  o f th e  goods were Messrs. T r in k s  
and Co., o f  Santos. I  ca n n o t d o u b t e ith e r th a t 
th e y  knew  th a t  G e w a lt was a c tin g  th ro u g h  the 
Santos house o f  T r in k s  fo r  M essis. T r in k s  and 
Co., o f H a m b u rg .

T he  wholesome ru le  o f  th e  c o u rt is th a t  i f  any 
d o u b t ex is ts  as to  th e  ch a rac te r o f goods cla im ed 
to  be th e  p ro p e r ty  o f a n e u tra l be ing  s t i l l  p ro p e rty  
b e long ing  to  an enem y, th e  c la im a n t is  p u t  to  
s t r ic t  p ro o f o f  ow nersh ip , and  a n y  circum stances 
o f  fra u d , o r  conn ivance , o r  a tte m p t a t im p o s itio n  
on th e  c o u rt— w he the r by  m a k in g  w rong  s ta te 
m ents, o r  by  w ith h o ld in g  in fo rm a tio n , o r  by  self- 
im posed silence— w il l  reao t u n fa v o u ra b ly  upon 
h is  c la im  : (see Batten v. The Queen, 11 M oo. P . 0- 
271).

I n  th is  case th e  goods a t th e  tim e  o f sh ipm en t 
were th e  p ro p e r ty  e ith e r o f  th e  Santos house or 
o f  th e  H a m b u rg  house o f  M essrs. T r in k s  and Co. 
I n  de a lin g  w ith  th e  p o s itio n  in  th e  o th e r cases, I  
sa id th a t  “  where a person has in te re s t in  b o th  an 
enem y and a n e u tra l house o f  trade , and the 
tran sa c tio n s  between th e  tw o  are so m ixed up  as 
th e y  are in  these eases, the  c o u rt w i l l  n o t u nder
ta ke  its e lf  to  u n ra ve l th e  tang le . T h a t is  th e  
d u ty  o f c la im a n ts ; and  i f  th e y  fa i l  in  i t  th e y  m ust 
su ffe r th e  consequences.”

I  th in k  the re  is enough evidence in  th is  case 
upon  w h ich  to  f in d  th a t  the  Santos business was a 
m ere agency o r  b ra n ch  o f  the  H a m b u rg  house, 
an (j th a t  before sh ip m e n t th e  goods were the 
p ro p e r ty  o f  an enem y f irm . T h e  re s u lt then  
w ou ld  be, a cco rd in g  to  th e  r u l in g  o f  P r iz e  C ourts , 
th a t  th e y  w o u ld  re m a in  enem y p ro p e rty  d u rin g  
tra n s it ,  and be enem y p ro p e r ty  a t  th e  da te  o f  the 
seizure.

B u t  i f  th e y  were th e  p ro p e r ty  o f  th e  Santos 
house as an e n t ity  d is t in c t  fro m  th e  H a m b u rg  
f irm  I  shou ld  f in d  th a t,  h a v in g  re g a rd  to  th e  in t i 
m ate  connec tion  between them , and  to  th e  share 
he ld  by  P e te r T r in k s  in  bo th , and  to  th e  whole 
evidence, th a t  th e  Santos f irm  and G e w a lt were 
a c tin g  in  co n ce rt and  in  th e  in te re s ts  o f  the 
H a m b u rg  f irm  in  th e  purchase and  sh ip m e n t ot 
th e  coffee, and I  shou ld  w ith o u t h e s ita tion  app ly
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t l ie  ru le  re fe rre d  to , o r ex tend  i t  i f  need be, and 
decide th a t  w h a t was done was in  f ra u d  o f th e  
T ights o f  b e llig e re n ts , and th a t  th e  p ro p e rty  cou ld  
n o t pass in  transitu  and  th e re fo re  rem a in e d  in  
the  sh ippers. T he y  have made no c la im . A n d  
in  any even t th e  goods w ou ld  su ffe r u n d e r th e  
d o c trin e  o f co n tag io n  fro m  th e  presence on th e  
ships o f o th e r condem ned goods b e lo n g ing  to  th e  
same owners.

M y  conc lus ion  is  th a t  th e  c la im a n ts  have fa ile d  
to  es tab lish  th a t  th e  goods were th e ir  p ro p e rty  a t 
th e  t im e  o f seizure, o r th a t  th e  a lleged con tra c ts  
were genu ine  con tra c ts , o r th a t  th e ir  c la im  is 
made in  good fa ith .  I  am sa tis fied  th a t  they , lik e  
bo  m any o f  th e  o th e r consignees, were in te r 
m ediaries fo r  H a m b u rg . M oreover, th e  re a l 
owners o f  th e  goods, w h e th e r th e  Santos bouse 
°T  the  H a m b u rg  f irm , have p u t fo rw a rd  no c la im  
and th e  t im e  fo r  c la im in g  has lo n g  ru n  ou t.

Accordingly the claim is not only disallowed, 
out I  condemn the goods or their proceeds as 
good and lawful prize.

Solicitor fo r  the P ro cu ra to r-G e n e ra l, Treasury 
Solicitor.

Solicitors for the claimants, Botterell and 
Roche.

«Sttgmt* €m i d  lubuata.
— ♦ —

HIGH COURT OF JUSTICE.

K I N G ’S B E N C H  D IV IS IO N .

Wednesday, Ftb. 27,1918.

(B e fo re  L u s h  and  S a n k e y , J J .)

P a r s o n s  v . B r i x h a m  F i s h i n g  S m a c k  
I n s u r a n c e  C o m p a n y  L i m i t e d  (a )

Arbitration— Submission of questions in dispute—  
Award bad in law upon its face— Whether court 
could set aside.

Certain trawlers were insured as to three-quarters of 
their value in the B. F . 8. Insurance Company 
Limited. To save their vessels from destruction by 
enemy submarine, the owners cut away the trawls, 
which were not insured, and claimed a general 
average contribution against the company, of 
which the owners were members. The rules pro
vided that all disputes shoidd be settled in the first 
instance by a general meeting of the company, or, 
on appeal, by two arbitrators and an umpire, none 
of whom should be lawyers. The general meeting 
having refused the claim, the owners proceeded to 
arbitration under'a submission which provided that 
“ all matters in difference in reference to the said 
claim for a general average contribution are 
Referred," The umpire by his award ignored 
lhe claim for general average. On a motion to set 
aside the award :

Rdli, that it was bad as disclosing an error in law on 
the face of i t ; that, having regard to the general 
terms of the submission, it was not. open to the. 
Respondents to say that a definite point of law had 
,een submitted to arbitration, as to which the

Reported by \V . V. Ball , Esq., B»nif ter-it-L»w.

decision of the arbitrator was final, and that the
award must be set aside.

K in g  v. D uveen (108 L. T. Rep. 844 j (1903)
2 K. B. 32) distinguished.

M o t io n  to  set aside an award in  the fo llow ing  
circum stances:—

T he  c la im a n ts  were in su re d  w ith  th e  socie ty  
w ith  respect to  respective  fis h in g  sm acks— e ig h t 
in  nu m b e r— in  the respective  sums set o u t in  the  
po lic ies  o f insu rance  issued b y  th e  socie ty to  the  
assured in  respect o f th e  said ships. T h e  po lic ies 
o f insu rance  were su b je c t to  th e  ru le s  o f th e  
socie ty, ru le  30 o f w h ich  p rov ides th a t  shou ld  a n y  
question  arise  between the  socie ty  and th e  assured 
as to  th e  r ig h ts  o r l ia b il it ie s  o r c la im s  o r  o b lig a 
tio n s  o f th e  assured tow a rds  o r  aga in s t the  socie ty 
o r  vice versa no  leg a l proceedings shou ld  be ta ke n  
b y  o r aga in s t th e  society, b u t in  lie u  th e re o f the  
assured m ig h t g ive  no tice  to  the  secre ta ry  s ta tiD g  
p a rtic u la rs . T he  secre ta ry  was th e n  to  convene 
a special genera l m ee ting  o f th e  m em bers to  con
s ide r and decide th e  m a tte r. S hou ld  th e  assured 
be d issa tis fied  w ith  th e  decis ion o f th e  m ee ting  a ll 
m a tte rs  in  d ispu te , in c lu d in g  costs o f reference 
and aw ard , shou ld  be re fe rre d  to  th e  a rb it ra t io n  
o f  tw o  a rb itra to rs  and  an um p ire  (n e ith e r o f 
w hom  shou ld  be long to  th e  L e g a l P ro fession), 
one a rb it ra to r  to  bp chosen by th e  person o r 
persons c la im in g  a rb itra t io n , and  th e  o th e r b y  
th e  society, and th e  u m p ire  to  be chosen b y  
th e  tw o  a rb itra to rs  before th e y  proceeded to  th e  
a rb itra t io n .

B o th  a rb itra to rs  and  u m p ire  were to  bo men 
o f Devon, and th e  a rb it ra t io n  was to  be sub je c t 
in  a ll respects to  th e  A rb it ra t io n  A c t  1889 o r 
an y  A c t  am end ing  th e  same. O n  th e  28 th  N ov. 
1916, w h ils t  th e  boats above m en tioned  be long ing  
to  the  assured were fis h in g  on th e  h ig h  seas, th e y  
were in  danger o f  to ta l d e s tru c tio n  a t  th e  hands 
o f th e  K in g ’s enemies b y  reason o f a G erm an  
subm arine  appearing  and f ir in g  on  them . I n  
o rd e r to  escape d e s tru c tio n , th e  t ra w lin g  warps 
be lo n g ing  to  th e  sh ips o f th e  assured were c u t 
and  th e  tra w lin g  gear b e long ing  to  th e  assured 
was los t. T h e  tra w lin g  gear was n o t insu red  
w ith  any office o r  com pany aga in s t such loss. 
T h e  assured c la im ed  th a t  th e  fa c ts  and  c irc u m 
stances o f th e  occurrence w h ich  occasioned the  
loss o f th e  t ra w lin g  gear am oun ted  to  and  con
s titu te d  a genera l average loss. O n  the  1st Dec. 
1916 th e  assured requested th a t a genera l 
m ee ting  o f the  socie ty  shou ld  be ca lled  in  accord
ance w ith  ru le  30 to  consider and  decide the  
m a tte r. A  m eeting  was d u ly  he ld  on th e  16th 
Dec. 1916, when i t  waB decided th a t  th e  c la im  
made by th e  assured cou ld  n o t be a d m itte d . T he  
assured be ing  d issa tis fied  w ith  th e  decis ion come 
to  a t  th e  m ee ting , desired th a t  th e  m a tte rs  in  
d ispu te , in c lu d in g  costs o f reference and  aw ard , 
shou ld  be re fe rre d  to  th e  a rb it ra t io n  o f tw o  
a rb itra to rs  and  an u m p ire  in  accordance w ith  
ru le  30. I t  was th e n  agreed th a t  a l l  suoh m a tte rs  
in  d isp u te  shou ld  be re fe rre d  to  a rb it ra t io n  
a cco rd in g ly . T he  agreem ent to  re fe r, a fte r  
re c it in g  th e  above fac ts , c o n tin u e d :

1. A l l  m atters in  differenoe between the parties hereto 
in  reference to  the  said olaim  fo r a general average con
tr ib u tio n  by the  assured against the  society are hereby 
referred to  the fina l award and fina l deoieion o f Captain 
F . M anley, o f B e rry  Head-road, B rixham , aforesaid, 
appointed by  the assured, and A lfre d  H . Lanfear, o
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Paignton, in  the  county o f Devon, smack owner, 
appointed by  the society or in  case o f th e ir  disagree
m ent to  th e ir  um pire to  be appointed by  w r it in g  under 
th e ir  hands before th e y  enter upon the consideration of 
the  m atte rs re ferred so th a t the aw ard o f the said a rb i
tra to r  or um pire  concerning the  same be made and 
published in  w r it in g  ready to  be de livered to  the  said 
pa rties o r e ither o f them , or, i f  e ith e r o f them  sha ll be 
dead before the  m aking o f the  same, to  th e ir  respective 
personal representatives re qu irin g  the same on o r before 
the 25 th  M arch next or any la te r day to  w hich the said 
a rb itra to rs  or the ic um pire  may by w rit in g  under th e ir  
o r his hand indorsed on these presents fro m  t im 9 to  
tim e  enlarge the tim e  fo r m aking th e ir  or h is said 
award.

2. The parties hereto and th e ir respective representa
tives  sha ll and w il l  in  a ll respects abide by, observe, 
perform , and obey the said award so to  be made and 
published as aforesaid.

3. The a rb itra to rs  or th e ir  um pire sha ll have general 
a u th o r ity  to  requ ire  from  e ither o f the  said parties such 
evidence, statements, explanations, in fo rm a tio n , and 
m ateria ls as they or he m ay deem expedient fo r deter
m in in g  the  m a tte rs  in  difference.

4. In  case e ith e r p a rty  refuse or fa i l  a fte r reasonable 
no tice  to  a ttend  personally o r by a non-professional 
agent before the a rb itra to rs  or th e ir um pire a t any 
meeting w hich the y  o r he may appo in t i t  sha ll be la w fu l 
fo r  them o r h im  to  proceed ex pa rte  as e ffectua lly  as i f  
such p a rty  were present.

5. T h is  submission to  a rb itra t io n  sha ll no t be 
defeated or affected by  the death o f e ither o f the  said 
parties.

T he  aw ard  o f th e  u m p ire  was in  th e  fo llo w in g  
te rm s :

I ,  the undersigned, George N ow elt P h ilip , o f H illc re s t, 
D a rtm ou th , in  the  county o f Devon, sh ipbu ilder and 
engineer, on the 28 th day o f Deb. d id  aot as an um pire 
on an a rb itra t io n  between the B rixham  F ish in g  Smaok 
Insurance Society L im ite d  and the  ow ners o f e igh t 
smacks, members o f the same society, w ith  reference 
to  the c u tt in g  away o f certa in  tra w lin g  gear from  e igh t 
smacks on o r about the  28th N ov. 1916 when fish ing in  
the  Channel, to  enable them  to  get away from  sub
marines, wbioh were fir in g  on them.

I  ca re fu lly  listened to  the discussion between the 
a rb itra to rs  a t the meeting and the  witnesses on both 
sides. I  have also read th rough the society’s book 
o f ru les and the  tw o  arb itra to rs* w ritte n  report 
sent me.

In  M r. F . M anley ’s (a rb itra to r fo r the smack 
owners) re p o rt I  ga ther th a t he considers the  owners 
o f the  e igh t smacks are en title d  to  compensa
tio n  under a general average con tribu tio n  from  the  
society.

M r. W . H . Lant'ear, a rb itra to r fo r the society, takes 
a d iffe ren t view , and states th a t the  ru les o f the  society 
d is tin c t ly  state in  several clauses th a t tra w lin g  gear is 
no t covered in  any way by the society, ne ither is th is  
mentioned in  the  fo rm  of po licy  issued b y  th e m ; 
touch ing  on general average and under the circum stances 
he considered the  society are no t liab le  to  any con
tr ib u t io n  fo r the loss o f tra w l gear.

I  have ca re fu lly  considered th is  and the difference of 
op in ion on both sides, and have come to  the  conclusion 
th a t the smack owners have no cla im  fo r  compensation 
w hatever, and I  base m y decision on the fo llo w in g  
grounds, v iz  :

In  the  f irs t place, th9  ru les d is t in c t ly  state th a t 
fish ing  gear is no t covered in  any way by the  society, 
and is a t tho sole r is k  o f the owners.

SeLcuidly, there is no mention o f any general averag* 
clause m  the po licy  ; i i  a general average clause had 
been intended i t  should have been inserted s im ila r ly  
to  L lo y d ’ s policies, where the y  d is tin c t ly  m ention 
this^

F a rth e r, th is  society is a m u tu a lly  agreed insurance 
among a body o f smack owners, who drew  up ru les to 
meet th e ir  own p a rticu la r requirem ents, and is there
fore no t in  the same category as L loyds. A lso, a t an 
ex trao rd ina ry  general meeting, the members, num bering 
e ighty-one, were against co n trib u tin g  to  the  loss o f th is  
gear, and seventeen were in  fa vo u r— eigh t o f these 
were owners o f the smacks w h ich  ou t away th e ir  gear. 
T h is  decision o f the  members in  its e lf  should have been 
suffic ient evidence th a t the society was no t liab le  fo r 
any c la im  made on them  fo r  c u tt in g  away the  gep-r. 
A gain , the owners o f the  smacks m ust no t fo rge t tha t, 
by  c u tt in g  away, i f  i t  saved th e ir  „vessels fro m  being 
sunk, they benefited by  25 per cent, o f th e ir  share not 
insured by the society, and I  m ig h t m ention th a t I  pre- 
sume a ll owners have to  do th e ir  u tm ost a t any tim e  to 
save the p roperty  insured. How ever, seeing th a t the 
members o f the society on other ocoasions o f cu tt in g  
away gear have made concessions by  assisting smack 
owners in  th e ir  loss, m igh t I  suggest (b u t w ith o u t 
m ak ing  any precedent in  any o ther case th a t m igh t 
o r would happen hereafter) th a t they consider the 
m erits  of w hat was done to  a ll concerned and vo lun
ta r i ly  vote something tow ards the  loss sustained by 
them. Of course th is  suggestion in  no way prejudices 
m y award and m ust be carried by  a fa ir  m a jo rity  of 
members.

Signed, &c.

R u le  6 o f th e  socie ty ’s ru les  p rov ides a» 
fo llo w s  :

N o vessel o r share or in te res t in  any vessel sha ll 
be insured w ith  the society fo r more tha n  25 per cent, 
o f its  value, suoh value to  be estim ated and determ ined 
b y  the  d irectors in  accordance w ith  these ru les. Such 
value sha ll include the h u ll, ta ck le , apparel, and fu rn i
tu re  o f the  said vessel and a ll stores on board o f every 
descrip tion , bo th  a t the date of tho  insurance and a t the 
date o f the loss; b u t sha ll no t inc lude the  mooring» 
steam capstan, ba llas t o f any description, o r fish ing  or 
tra w lin g  gear and fish ing  appliances. The member 
sha ll be deemed to  w a rra n t the sooiety th a t he is  hie 
own insurer as to  20 per cent, o f such value, and the 
a rtic les  excluded as above from  the value sha ll be 
deemed to  be the  p roperty  o f the member insured, and 
he sha ll con tribu te  tow ards any salvage expenses in 
curred  in  respect o f such artic les  (excepting the  fish ing 
gear), together w ith  the o the r p roperty, in  .the propor
t io n  w hich the value of such a rtic les  sha ll bear to  the 
valae o f the whole o f the  p rope rty  solved, except as 
regards the  quarte r p a rt o f the value o f  the h u ll, tackle , 
apparel, and fu rn itu re  o f the said vessel.

R ule  30 (a). Should any question arise between th is  
society and any member o r members . . , no legal
proceedings sha ll be taken by or against the  society, bu t 
in  lieu  thereo f the  said member . . . m ay give
no tice  to  the secretary s ta tin g  p a rticu la rs  thereof, who 
sha ll convene a special general meeting o f the  members 
to  consider and decide the m atte r. Should such member 
be dissatisfied w ith  the decision o f the  said m eeting, a ll 
m atters iA dispute, inc lud ing  costs o f reference 
award, sha ll be re fe rred  to  a rb itra t io n  o f tw o  a rb itra to rs  
and an um pire (ne ither o f whom sha ll belong to  the 
lega l profession) . . . sub ject in  a ll respects to  tho
A rb itra t io n  A c t 1889 o r any A c t o r A ots am ending or 
in  su b s titu tio n  fo r  the same. P rovided a lways th a t 
member o f the society sha ll be e lig ib le  to  ac t as a rb i
t ra to r  o r um pire, (h) In  the event o f any member 
commencing lega l proceedings . ,  . suoh member
sha ll be taken  to  have fo rfe ite d  a ll cla im s whatever 
upon the  society . . . and the  said member . .
sha ll be excluded from  the sooiety. (c) N e ithe r o f the 
parties to  the  a rb itra t io n  sha ll be represented thereat 
by  a so lic ito r, b u t each of them  state and conduct 
th e ir  own oase o r appoin t a non-profc3sional agent to 
do so.
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B y  th e  M a r in e  In su ra n ce  A c t  1906 (6 E d w . 7, 
c. 41 ):

Sect. 66. A  general average loss is a loss caused by a 
joss d ire c tly  consequential on a general average act. I t  
includes a general average expenditure.

Sect. 85. (1) W here tw o  or more persons m u tu a lly  
agree to  insure each other aga inst m arine losses there 
is said to  be a m u tua l insurance. (2) The provisions o f 
Ib is  A c t re la ting  to  the  prem ium  do no t app ly  to  m u tua l 
insurance, b u t a guarantee o r such other arrangem ent 
as may be agreed upon m ay be substitu ted  fo r  the  
Premium. (3) The provisions o f th is  A c t in  so fa r as 
bhey m ay be modified by  the agreement of the  parties, 
Way in  the  case of m u tua l insurance be m odified by  the 
terms o f the polioies issued by the  association o r by  the 
rules and regulations o f the association. (4) Subject to  
bhe exceptions mentioned in  th is  section, the  provis ions 
° f  th is  A o t app ly  to  a m u tua l insurance.

J. B. Matthews, K .C . ( Dunlop w ith  h im ) fo r  
the owners.— T h e  a w ard  is  bad on its  face. T he  
um p ire  was c le a r ly  w rong  in  ig n o r in g  th e  c la im  
fo r  genera l average : and  th e  fa c t  th a t  th e  
respondents are a m u tu a l soc ie ty  m a te s  no 
d ifference. H e  re fe rre d  to

M arine  Insurance A>■ t  1906, ss. 66, 85 (sap.).
Montgomery v. In d e m n ity  M u tu a l M a rine  In s u r

ance Company L im ite d , 9 Asp. M ar. Law  Cas. 
289 ; 86 L . T . Eep. 462 ; (1902) 1 K . B . 734.

K o  specific  question  o f la w  was here re fe rre d  
to  a rb it ra t io n  as in  King  v. Duveen (108 L .  T . 
Rep. 844; (1913) 2 K .  B . 32).

R. A. Wright, K .C . ( Van Breda w ith  h im ) fo r  
the socie ty , th e  respondents.— A ss u m in g  fo r  the  
Purposes o f  a rg u m e n t th a t  th e  aw ard  is  bad on 
Ms face, i t  is  nevertheless f in a l. T h e  w hole  
'h t-en tion  o f th e  ru les  is  th a t  a dom estic  fo ru m  
?hail be s u b s titu te d  fo r  th e  la w  co u rts . T he  
in te res ts  o f th e  m em bers are  com m on, and 
there  is  eve ry  reason w h y  th e  decis ions o f 
tho m em bers shou ld  be respected and  upheld , 
"h e ir  in te n tio n  is  th e  gear shou ld  be le f t  

outs ide  th e  scope o f th e  insu rance . I f  a 
specific question  is  su b m itte d  to  an a rb it ra to r  
uud he answevs i t ,  th e  fa c t th a t  th e  answer 
invo lves an erroneous decis ion  in  p o in t o f  la w  
does n o t m ake th e  answer bad on i t s  face so as to  
P o rtn it o f  i ts  be ing  set aside. King  v. Duveen 
(•wp.) governs th is  case. [ L u s h , J .— M u s t i t  n o t 
Appear, fo r  th a t  p r in c ip le  to  a p p ly , th a t  th e  p a rtie s  
ugree to  s u b m it a specific  question  ?] Yes. H e re  
there  was o n ly  one question  : D id  th e  loss o f f is h in g  
?6ar in vo lve  a genera l average loss ? [ L u s h , J .—  
tn  the  p resen t case a ll  m a tte rs  in  d iffe rence  were 
^ fe r re d  ; in  King  v. Duveen ( sup ) specific  ques
tions were m en tioned .) T he re  is  a c lea r in te n tio n  
exPie8sed in  th e  ru les  to  re fe r  a l l  questions in  a 
P a rticu la r way, and a ru le  is ana logous to  an 
Agreement. R u le  30 c le a rly  im p lie s  a subm iss ion  

p o in ts  o f law . W ith  reg a rd  to  th e  subm iss ion  
its e lf i t  begins b y  re c it in g  the  fac ts , as to  w h ich  
{were is no d ispu te . [ L u s h , J .— I t  is  n o t c lea r 
{h a t a i l  th e  fa c ts  were a d m itte d  ; w itnesses were 
Called ]  I n  e ffect th e y  were a d m itte d . T he  sub- 
{Uissiou also rec ites th a t  a m ee ting  was convened 
10 decide th e  m a tte r  w h ich  is  th e  question  o f 
8®Ueral average. [ L u s h , J .— T he  fa c t—i f  i t  is 
tb  ta c t— [ h , it  law yers  were to  be excluded, and 
the fa c t th a t  th e y  were coerced in to  a rb itra t io n , 
j*° Hot appear to  be re levan t. T he  question  i s : 
8 th is  case covered by King  v. Duveen {sup ) 1“ A s  
0 w he ther i t  was a case fo r  genera l average, th e

view  ta ke n  b y  th e  soc ie ty  was th a t  th e  gear was 
ou ts ide. ,  „ ,, .

Matthews, K .C . in  re p ly .— Clause o o f  th e  sub
m iss ion  is  im p o r ta n t.  I f  th e  p o in t o f 'la w  had 
been decided th e  o th e r w ay maDy o th e r questions 
w ou ld  have arisen. R u le  30 bound th e  owners to  
s u b m it every  question  to  a rb itra t io n . I f  i t  is 
he ld  th a t  th e  aw ard  canno t be set aside here, i t  is 
m a n ife s t th a t  no  aw ard  founded  upon a genera l 
subm iss ion  can ever h e re a fte r be set aside h icauso 
i t  is bad on its  fhce. I n  King  v. Duveen {sup.) 
C ha n n e ll, J . sa id : “  I n  h o ld in g  th is  aw ard  cannot 
be set aside we are in  no  way e n tre n ch in g  on the  
p r in c ip le  th a t  an  aw ard  w h ich  is bad on its  face 
m ay be set aside . . .”  [ L u s h , J .— In  King  
v. Duveen {sup.) th e  c o n s tru c tio n  o f th e  agree
m e n t was a specific  p o in t su b m itte d  to  the  
a r b i t r a to r ]  ,

L u s h , J .— T h is  is  a m o tio n  on beha lf o t th e  
owners o f e ig h t f is h in g  sm acks to  set aside the  
aw ard  o f an um p ire . I t  appears th a t  a flee t o f 
f is h in g  boats was a tta cked  in  the  N o r th  Sea a t 
th e  la t te r  end o f 1916. T o  escape fro m  th e  p e r il 
e ig h t o f th e  sm acks c u t aw ay th e ir  t ra w lin g  gear. 
B e in g  m em bers o f th e  de fendan t socie ty  th e y  
p re fe rre d  a c la im  fo r  genera l average c o n tr ib u 
tio n . T h e y  were in su re d  up  to  75 pe r cent, o f the 
va lue  o f th e  vessels, b u t th e  fis h in g  gear was 
exc luded fro m  th e  insurance . T h e  c la im  be ing  
res is ted  was re fe rre d  under th e  ru les  to  a genera l 
m ee ting . T he  genera l m ee ting  h a v in g  decided 
aga in s t them  they appealed to  a c o u rt o f a rb it ra 
tio n , as p ro v id e d  b y  th e  ru les , b u t before  d o in g  so 
th e y  en tered  in to  a subm iss ion  agreem ent. I t  is 
im p o r ta n t to  re fe r  to  th e  te rm s o f th a t  subm is
sion. [H is  L o rd s h ip  re fe rre d  to  th e  te rm s  o f th e  
subm iss ion , and in  p a r t ic u la r  to  th e  ope ra tive  p a r t  
as above set ou t, and  co n tinued  :] T h e  a rb it ra t io n  
was he ld  and th e  aw ard  made. I n  th e  course o f i t  
th e  u m p ire  sa id : “ I  have c a re fu lly  considered 
th is  and th e  d iffe rence  o f o p in io n  on b o th  sides, 
and have come to  th e  conc lus ion  th a t  th e  sm ack- 
owners have no c la im  fo r  com pensation. N o w  i t  
is  sough t to  im peach th e  aw ard  on  th e  g round  
th a t ,  on th e  face o f i t ,  i t  is  bad in  law . I  th in k  i t  
is  c lea r th a t  i t  is  bad on the  face o f i t ,  and  on 
th a t  g ro u n d  i t  cou ld  prim a facie  be set aside. B u t  
i t  is  sa id th a t  the re  is  no  ju r is d ic t io n  to  set i t  
aside because th e  pa rties , h a v in g  agreed to  re fe r 
■what was re a lly  a question o f law  to  an a rb itra to r ,  
are bound by h is  decis ion w ha teve r i t  is. T n e y  
say th a t  in  such a case th e  reference w ou ld  be 
fu t i le  i f  th e  c o u rt cou ld  in te rfe re . T he re  is no 
d o u b t as to  th e  p r in c ip le  w h ich  is  so u g h t to  be 
invoked . T he  headnote in  King  v. Duveen {sup ) 
is  q u ite  accurate  : b u t  i t  is  im p o r ta n t to  see w h a t 
i t  had  been agreed to  re fe r in  th a t  case. T he  
pa rties  had en te red  in to  a b u ild in g  agreem ent, 
w h ich  con ta ined  an  a rb it ra t io n  clause. A  d ispu te  
arose on a ques tion  o f fa c t, and  also on a question  
o f law — nam e ly , w he ther on th e  tru e  c o n s tru c tio n  
o f an agreem ent a p a r ty  was lia b le  to  pay 
damages. B y  an agreem ent to  re fe r, th e  ques
t io n  o f  c o n s tru c tio n  was in  te rm s  re fe rre d  to  th e  
decis ion  o f an a rb it ra to r .  T h e  a rb it ra to r  answered 
th e  question  and  expressed h is  o p in io n  as to  tno  
m ean ing  o f th e  agreem ent, and th e  c o u rt he ld  
th a t  i t  was n o t com pe ten t to  th e  d issa tis fied  p a rty  
to  come to  ha^e th e  aw ard  set aside on th e  g ro u n d  
th a t  i t  was bad on th e  face o f i t .  C hannell, J . s a id : 
“  I t  is  c lea r th a t  i f  a specific  question  o f law  is sub
m itte d  to  an a rb it ra to r  fo r  decision, and ho doos
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decide i t ,  th e  fa c t  th a t  th e  decis ion is  erroneous 
does n o t m ake th e  aw ard  bad on  its  face so as to  

e rm it  o f  i ts  be ing  set aside. O the rw ise  i t  w ou ld  
e fu t i le  ever to  s u b m it a ques tion  o f  la w  to  an 

a rb it ra to r . ”  B ra y , J . sa id : “  T he  case is  ra th e r  a 
p e c u lia r one, because i t  is  n o t o fte n  th e  case th a t  
p a rtie s  re fe r  a specific  ques tion  o f la w  to  a la y  
a rb it ra to r .  H e re  th e y  have done bo, and th e  ru le  as 
to  s e tt in g  aside an aw ard  w h ich  is  bad on  its  face 
does n o t a p p ly . T he  p a rtie s  agreed to  be bound 
b y  th e  decis ion o f th e  a rb itra to r ,  and  th e y  are 
bound by i t ,  a lth o u g h  i t  m ay be erroneous in  
law . . . .  I n  h o ld in g  th a t  th is  aw ard  canno t 
be set aside we are in  no way e n tre n c h in g  on th e  
p r in c ip le  th a t  an a w a rd  w h ich  is  bad on its  face 
m ay be set aside.”

T he  question  is, have these p a rtie s  agreed w ith in  
th e  m ean ing  o f  th a t  decis ion to  re fe r  a specific  
question  o f law  ? I  have come to  th e  conclus ion  
th a t  th e y  d id  no t. T he  ope ra tive  p a r t  o f th e  
subm iss ion  does n o t go so fa r. I t  seems to  me 
th a t  we shou ld  be u n d u ly  s tre tc h in g  th e  decis ion 
in  King  v. Duveen (su,p.) i f  we were to  h o ld  th a t  i t  
app lies when a ll  m a tte rs  in  d isp u te  are re fe rred . 
T he  p r in c ip le  o f th a t  case does n o t a p p ly  where 
the  subm iss ion  ^akes th a t  fo rm , and in  m a k in g  
h is  awaird th e  a rb it ra to r  pays no  a tte n t io n  to  
recognised ru les  o f law . I  t h in k  th e  aw ard  shou ld  
be set aside.

S a n  k e y , J .— W e  are  in v ite d  to  set aside an 
aw ard  on  th e  g ro u n d  th a t  i t  is  w rong  in  law  upon 
its  face, b u t i t  is  sa id on th e  o th e r side th a t  we 
have no r ig h t  to  in te r fe re  in  th e  c ircum stances 
o f  th e  p resen t case. T he  respondents re ly  on 
King  v. Duveen (sup.). I n  o rd e r to  see w he ther 
th e  p resen t case is governed b y  the  la w  as 
th e re in  la id  dow n i t  is  im p o r ta n t  to  exam ine 
th e  specific  questions p u t to  th e  a rb it ra to r  the re  
and h is  answers. H e  was asked to  say (inter 
a lia ) : “  W h e th e r u n d e r th e  agreem ent o f  the  
25 th  O ct. 1905 the executors o f  S ir  J .  D uveen are 
lia b le  to  pay damages in  respect the reo f. . . .”  
T o  th is  he rep lied  in  h is  a w a rd : “  I  am  o f o p in io n  
th a t  u nder th e  agreem ent th e  executors are n o t 
lia b le  to  pay damages.”  T he re  i t  w i l l  be observed 
th a t  a specific question  is  answered in  te rm s. 
E ve n  i f  th e  a rb it ra to r  had  been w ro ng  in  la w  h is  
f in d in g  cou ld  n o t be im peached. C an i t  be said 
th a t  a specific  question  was s u h m itte d  in  th e  
p resen t case? W h a t was in  fa c t  s u b m itte d ?  
T he  ope ra tive  p a r t  o f  th e  agreem ent expressly  
re fe rs  to  “  a l l  m a tte rs  in  d iffe rence  between th e  
p a rtie s  he re to  in  reference to  th e  sa id  c la im  fo r  
a genera l average c o n tr ib u t io n  b y  th e  assurer 
a g a in s t the  soc ie ty .”  T h a t is  n o t o n ly  n o t a specific  
question , b u t a question  o f  th e  m ost genera l 
cha racte r. N o r  can I  see in  th e  aw ard  o f th e  
u m p ire  an y  answ er to  an y  specific  question. I  
agree th a t  th e  aw ard  m u s t be set aside w ith

Award set aside.
' S o lic ito rs  fo r  th e  owners, M.ann and  Crimp, fo r  

Kitsons, Hutchings, Kasterbrooh, and  Co.
S o lic ito rs  fo r  th e  com pany, Crump and Sons.

fK .B .  D iv .

Friday , June 15,1917.
(B e fo re  R o w l a t t , J.)

A r g o n a u t  v . H a n i . (a) 
Charter-party-Persons named “ as charterers” —  

Undisclosed principal— Rights.
A charter-party provided that the charterers were to 

give the owners not less than ten days' written 
notice dt which port and on about which day the 
steamer would be redelivered. I t  also provided that 
i f  the charterers should have reason to be dissatis
fied with the conduct of the master they were to be 
entitled to ash the owners to investigate it. There 
was also a provision that i f  the steamer could not be 
delivered by the cancelling date, the charterers should, 
i f  required, declare whether they would cancel 
or take delivery. The arbitration clause pro
vided that any dispute arising under the charter- 
party should be referred to arbitration, one arbi
trator to be nominated by the owners and another 
by the charterers. In  the charter-party certain 
persons were named “  as charterers. ”

H a ll, that when the name of a person was inserted 
in  a charter-party of that kind “ as charterer" the 
statement that the person named was the charterer 
was a term of the contract, and not a mere descrip
tion of the person of the same character as the 
description “  of the one part ”  or “  of the other 
part

A c t i o n  in  th e  C o m m e rc ia l L is t  t r ie d  be fo ifl 
R o w la tt, J .

T he  p la in t if fs  c la im ed  a d e c la ra tio n  th a t  the 
d e fendan t had no in te re s t o r  r ig h t  as aga inst 
th e  p la in t if fs  u n d e r a c h a rte r -p a r ty  da ted  the 
18 t i i  Feb. 1916 and  made between th e  p la in 
t i f fs ,  as ow ners o£ th e  s team sh ip  Frixos, and 
M essrs. H ansen  B ro th e rs , o f C a rd iff,  f‘ as ch a r
te re rs ,”  o r  r ig h t  as a g a in s t th e  p la in t if fs  to 
c la im  to  a rb itra te  the re u n d e r, o r  to  c la im  to  
be recognised as ch a rte re rs . T h e y  fu r th e r  
c la im ed  an in ju n c t io n  to  re s tra in  th e  de fendan t 
fro m  c la im in g  to  n o m in a te  an a rb it r a to r  under 
th e  a rb it ra t io n  clause o f th e  c h a r te r -p a r ty . The 
c h a rte r -p a r ty , b y  c lause 7, p ro v id e d  th a t  th e  ch a r
te re rs  were to  g ive  th e  ow ners n o t less th a n  ten 
day s’ w r it te n  n o tice  a t  w h ich  p o r t  and  on about 
w h ich  day the  steam er w o u ld  be redelivered- 
C lause 10 p ro v id e d  th a t  i f  th e  ch a rte re rs  should 
have reason to  be-d issa tis fied  w ith  th e  conduc t of 
th e  m aste r th e y  w o u ld  be e n t it le d  to  ask the 
owners to  in ve s tig a te  i t ,  and, i f  necessary and 
p ra c tica b le , th e  owners were to  m ake a change in  
th e  a p p o in tm e n t. C lause 26 p rov id e d  th a t  i f  the 
vessel cou ld  n o t be de live red  by  th e  cance lling  
da te  th e  ch a rte re rs  shou ld , i f  requ ired , a fte r 
re ce iv in g  no tice  the reo f, declare  w h e th e r the? 
w o u ld  cancel o r  accept d e live ry . B y  clause 2< 
i t  was p rov id e d  th a t  an y  d isp u te  a r is in g  under 
th e  ch a rte r  p a r ty  shou ld  be re fe rre d  to  a rb it ra 
t io n  in  L o n d o n ; one a rb it ra to r  was to  be no te ’ ' 
na ted  by th e  ow ners and  th e  o th e r b y  the 
cha rte re rs .

T he  d e fendan t said th a t  he was th e  cha rte re r 
w ith in  th e  m ean ing  o f  th e  a rb it ra t io n  clause 
because he was e n t it le d  to  come fo rw a rd  abd 
assume th e  p o s itio n  and  a ll  th e  o b lig a tio n s  of 
c h a rte re r fo r  th e  purposes o f  th e  c h a rte r-p a rty , 
inasm uch  as he was th e  und isclosed p r in c ip a l o t 
M essrs. H ansen  B ro th e rs , w ho made th e  ch a rte r- 
p a r ty  “ as ch a rte re rs ,”  an d  as such in s t itu te d  

(a. Reported by T. W . Morgan, Esq., Barrister-at-Law.
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a rb itra t io n  u nder clause 27 o f th e  ch a rte r- 
p a rty .

H. A . Wright fo r  th e  p la in tif fs .
Alex, Beilaon fo r  th e  de fendan t.

R o w i.a t t , J .— T h is  a c tio n  is  b ro u g h t b y  the 
owners o f th e  steam sh ip  Frixos to  re s tra in  an 
a rb it ra t io n  in s t itu te d  b y  th e  a p p o in tm e n t o f an 
a rb it ra to r  b y  M . Jean  R a n i,  a F re n ch m a n , such 
a rb it ra t io n  p u rp o r t in g  to  be h e ld  under the  
c h a rte r-p a rty  o f th e  sh ip . T he  c h a rte r-p a rty  was 
®ade between th e  p la in t if fs ,  as owners o f  th e  
steam ship  Frixos, and M essrs. H ansen B ro th e rs , 
° f  C a rd iff,  “ as ch a rte re rs .”  T he  a rb it ra t io n  
clause, w h ic h  is  now  in vo ke d , p rov ides  th a t  one 
a rb it ra to r  is  to  be n o m in a te d  b y  th e  ow ners and 
the o th e r b y  th e  cha rte re rs . N o w , th is  a c tio n  
toust succeed unless M . H a n i,  th e  de fendan t, can 
»how th a t  he is  th e  c h a rte re r w ith in  th e  m ean ing  
o f the  a rb it ra t io n  clause. H e  says th a t  he is  the  
ch a rte re r w ith in  th e  m ean ing  o f  th a t  clause 
because he is  e n t it le d  to  come fo rw a rd  and  assume 
the p o s itio n  and a ll  th e  o b lig a tio n s  o f c h a rte re r fo r  
the  purposes o f  th e  c h a rte r-p a rty , inasm uch  as he 
was th e  und isclosed p r in c ip a l o f M essrs. H ansen 
“ »■others, w ho made th e  c h a rte r -p a r ty  as ch a r
terers. I t  is  a w e ll-kn o w n  p r in c ip le  th a t  an 
Undisclosed p r in c ip a l m ay  come in  and  sue on a 
con trac t, o r  be b ro u g h t in  b y  th e  o th e r p a rty  to  
the c o n tra c t, a lth o u g h  the  c o n tra c t is  made w ith  
¡L person who is in  fa c t a c tin g  as h is  agent, 
t ’ h a t p r in c ip le , however, is  su b je c t to  th is  l im ita 
tio n — nam e ly , th a t  an und isclosed p r in c ip a l 
cannot come in  and sue on a co n tra c t, and canno t 
he b ro u g h t in  and  be sued on th e  c o n tra c t i f  
to  do so w ou ld  v io la te  th e  te rm s  o f  th e  w r it te n  
co n tra c t. T h a t p o in t was considered and decided 
¡0 Biggins v. Senior (1841, 8 M . &  W . 834) and 
*a  Bumble v . Hunter (1848, 12 Q. B . 310). T he  
decision in  th e  la t te r  o f th e  tw o  cases ju s t  
.Mentioned was re c e n tly  approved  as good 
»aw b y  th e  C o u rt o f  A p p e a l in  Formby 
brothers v. Formby (102 L .  T . R ep. 116), n o t
w ith s ta n d in g  th a t  some d o u b t had been cast 
dpon th a t  decis ion  b y  L o rd  R u sse ll o f  K il lo w e n , 
2 in  K illick  v. Price (1896,12 T im e s  L .  Rep. 
~h3). i t  waa h 0], l ;n  Humble v. Hunter (sup.) 
jh a t  th e  rea l ow ner o f a sh ip  cou ld  n o t  come 
»orward and sue on th e  c h a rte r-p a rty , ano the r 
Person be ing  described in  th e  c h a rte r -p a r ty  as 
owner, a lth o u g h  in  fa c t  such person was th e  
aRent o f  th e  person w ho sough t to  sue on th e  
ch a rte r-p a rty . I t  seems to  me th a t  i t  is  a lw ays 
necessary to  lo o k  a t th e  docum en t as a w hole  in  
° rd e r to  see w h e th e r w ords such as “  cha rte re rs ,”  
R»ter th e  names o f th e  persons w ho e n te r in to  the  
Contract to  secure th e  benefit o f th e  services o f 

he sh ip , are  w ords o f  d e sc rip tio n  o f  th e  pa rties  
„°  th e  c o n tra c t in  th e  same w ay as “ o f th e  
o rs t p a r t  ”  o r  “  o f  th e  second pa.rt,”  describ ing  
he p o s itio n  th e  p a r ty  p lays  in  th e  co n tra c t as 
Pposed to  th e  essentia l p o s itio n  w h ich  he is  to  

occupy. *
I t  seems to  me th a t, h a v in g  re g a rd  to  th e  

j ° le  o f th is  c h a rte r  p a rty , th e  w ords “  as 
harterers ”  are n o t m e re ly  e q u iva le n t to  such 

. 0l'ds as “ o f th e  one p a r t , ”  o r  “ o f  th e  o th e r 
Part,”  b u t  th a t  th e y  m ake i t  a te rm  o f th e  con- 

* *  th a t  th e  people w ho  are to  f i l l  th e  p o s itio n  
cha rte re rs  and to  have th e  r ig h ts  o f  cha rte re rs  

® t °  be H ansen B ro th e rs  and H ansen  B ro th e rs  
m y- I f  i t  was m ere ly  a question  o f rece iv ing

m oney o r  o f ta k in g  d e live ry  o f goods u n d e r a 
c o n tra c t, th e re  w o u ld  be no  reason fo r  say ing  
th a t  th e  id e n t ity  o f th e  person nam ed is  a te rm  
o f th e  co n tra c t, and th a t  th e  p a rtie s  nam ed in  th e  
c o n tra c t shou ld  be h e ld  to  be th e  p a rtie s  to  th e  
exc lus ion  o f th e  a c tu a l pa rties . I n  th is  case, 
however, i t  is  c lea r th a t  d iffe re n t cons idera tions 
app ly . T he re  are several clauses in  th is  ch a rte r- 
p a r ty  w h ich  bear o u t th is  view . C lause 7 p ro 
vides th a t  th e  ch a rte re rs  are to  g ive  ow ners n o t 
less th a n  te n  days’ w r it te n  no tice  a t  w h ic h  p o r t  
and on a bou t w h ich  day th e  steam er w i l l  be 
rede live red . I t  is obvious th a t  i t  is  o f  the  
essence o f  the  business th a t  th e  owners o f the 
sh ip  shou ld  kn o w  fro m  w hom  th e y  are to  receive 
th a t  no tice  as to  th e  day and p o r t  o f  rede live ry . 
T h e y  canno t be in  th e  p o s itio n  o f  h a v in g  to  
accept a no tice  fro m  anyone who m ay  say th a t  he 
is  an  und isc losed  p r in c ip a l o f  th e  cha rte re rs . 
C lause 10 p rov ides  th a t  i f  th e  ch a rte re rs  sha ll 
have reason to  be d issa tis fied  w ith  th e  conduc t o f 
th e  m aste r th e y  are e n t it le d  to  ask th e  owners to  
in ve s tig a te  i t .  T he  ow ners, however, ca n n o t be 
ca lled  upon to  in ve s tig a te  c o m p la in ts  unless the  
co m p la in ts  are  m ade by  someone des igna ted  in  
th e  c h a rte r -p a r ty  to  m ake com p la in ts . T he  
ow ners cou ld  n o t be ca lled  upon to  receive com 
p la in ts  f ro m  anybody w ho Baid th a t  he was an 
und isclosed p r in c ip a l o f th e  cha rte re rs . I t  m u s t 
be th e  in te n tio n  o f  th e  c h a rte r-p a rty  th a t  the 
owners shou ld  know  fro m  w hom  th e y  are  to  
receive com p la in ts . A n o th e r  clause prov ides 
th a t  th e  ch a rte re rs  shou ld  fu rn is h  th e  m aster 
w ith  in s tru c tio n s . T h e  people whose in s tru c tio n s  
th e  m aste r is  b ound  to  obey m u s t be d e fin ite  
people.

C lause 26 deals w ith  th e  ca n ce llin g  date, 
and  p rov ides th a t  i f  th e  steam er c a n n o t be 
de live red  by th e  ca n ce llin g  date, th e  cha rte re rs  
sha ll, i f  requ ired , a fte r  rece iv ing  n o tice  the reo f, 
declare w h e th e r th e y  cancel o r  w i l l  take  de live ry . 
T h e  owners m u s t know  fo r  ce rta ip  a t a ve ry  ea rly  
da te  th e  persons to  w hom  th e y  have to  send th a t  
no tice . O the rw ise  th e y  m ig h t send a n o tice  to  a 
person w hom  th e y  had been to ld  was an u n d is 
closed p r in c ip a l, and th e n  subsequently  th e  rea l 
cha rte re rs  m ig h t say th a t  th e  owners had acted 
upon  a no tice  w h ich  was n o t au tho rised . L a s tly , 
the re  is th e  a rb itra t io n  clause its e lf, a clause 
w h ich  m ay in vo lve  th e  owners, as i t  is said i t  
does here, in  an a rb it ra t io n  be in |; conducted b y  
an a rb it ra to r  a p po in ted  by th e  cha rte re rs . I t  is 
necessary th a t  th e  owners shou ld  know  w ith  
w hom  th e y  are de a lin g  fo r  th a t  purpose. I f  i t  
is  w anted  to  keep th e  nam e o f th e  person w ho is 
to  have th e  use o f th e  vessel and w ho is  th e  rea l 
c h a rte re r in  th e  backg round , and th e  ow ner does 
n o t o b je c t, th e  ch a rte r m ay be s igned b y  some 
person as agen t fo r  th e  cha rte re rs . B u t  when 
th e  nam e o f  a person is inse rted  in  a ch a rte r- 
p a r ty  o f  th is  k in d  as ch a rte re r, th e  s ta te m e n t th a t  
th e  person nam ed is  th e  c h a rte re r  is, in  m y 
op in io n , a te rm  o f  th e  co n tra c t, and  is  n o t a 
mere d e sc rip tio n  o f  th e  person o f th e  same 
cha ra c te r as th e  d e sc rip tio n  “  o f  th e  one p a r t  ”  
o r  “  o f th e  o th e r p a rt.”  I n  these c ircum stances I  
th in k  th e  p la in t if fs  are e n t it le d  to  th e  dec la ra tio n  
asked fo r .  Judgment fo r plaintiffs.

S o lic ito rs  fo r  th e  p la in t if fs ,  Stokes and  Stokes.
S o lic ito rs  fo r  th e  de fendan t, Pritchard  and 

Sons.
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March 20, 21, and 25 ,1918.
(B e fo re  B a il h a c h e , J .)

M u n bo  B e ic e  a n d  Co. v . W a e  R is k s  A sso- 
o ia t io n  L im it e d  a n d  A n c h o e  M a e in e  
Mu t u a l  U n d e r w r it in g  A s s o c ia t io n  
L im it e d , (a)

Marine insurance— War-risks— Perils of the sea—  
Exception—Free of capture and seizure clause—  
Loss—Onus of proof.

The sailin'j vessel I .  left O. bound for F . with a 
cargo of Umber, including a deck load, on the 
21si March 1917, and was never afterwards heard 
oft She was not overloaded. The normal length of 
such voyage as she was on lor a sailing ship was 
forty days, sometimes prolonged to sixty days-, 
rarely longer. I t  was conceded that she had sunk 
at sea. I t  was known that submarines were active 
on the route to be taken by this vessel, and that a 
number of timber carrying ships which left the 
same port on a similar voyage were sunk by sub
marines. From meteorological charts it appeared 
that there was no wind above force 9—a strong gale 
— in any locality in which the I .  was, and that 
only on a few occasions and for short periods. 
There was nothing in the recorded weather to 
account for the foundering of a well-found ship as 
the I .  teas. I t  was impossible to say with any 
degree of certainty what the actual course of a sail
ing vessel was upon a voyage of that length. In  
nearly all the cases in which timber vessels had 
been torpedoed on about the route taken by the I . ,  
the fact of their having been torpedoed was 
definitely known. The plaintiffs, who were the 
owners of the sailing vessel I ,  sued the under
writers upon a policy which covered perils of the 
sea and contained the warranted free from 
capture and seizure clause. They also sued the 
war risks underwriters upon a policy covering 
risks excluded from the marine policy by a free of 
capture and seizure clause.

Held, (1) that the claim upon the war risks policy 
failed, inasmuch as the plaintiffs had not discharged 
the onus of proving that the vessel was torpedoed ;
(2) that the claim upon the marine risks policy must 
succeed because, When in an action upon a policy 
of marine insurance the assured has proved that 
the ship has sunk at sea, he has made out a 
prim  a facie case against the underwriters, and it 
is for them to set up the exception clause, and the 
onus lies upon them to bring themselves within that 
exception i f  they can, and the underwriters had 
not satisfied that onus in  the present case.

Rides applicable for determining the burden of proof 
stated per Bailhache, J.

A c t io n  in  th e  C om m erc ia l L is t .
T he  p la in t if fs ,  w ho were th e  owners o f  th e  s a il

in g  vessel Inveramsay, c la im ed  to  recover fro m  
one o r o th e r o f  tw o  sets o f  u n d e rw r ite rs  in  respect 
o f th e  loss o f th e  vessel a t sea.

B y  a p o lic y  da ted  th e  20 th  J a n . 1917 th e  W a r  
R is k s  A s s o c ia tisn  agreed to  in su re  th e  vessel fo r  
5450Z. fro m  th e  1st Jan . ,1917 to  th e  1st Jan . 
1918 aga in s t r is k s  excluded fro m  th e  m arin e  
p o lic y  b y  the  free  o f  ca p tu re  and  seizure clause.

B y  a p o lic y  da ted  th e  26fch J a n . 1917 th e  A n c h o r  
M a r in e  M u tu a l U n d e rw r it in g  A sso c ia tio n  L im ite d  
agreed to  in su re  th e  vessel fo r  1500Z. f ro m  th e  
1st Jan . 1917 to  th e  1st Jan . 1918 a g a in s t p e rils

o f th e  sea. T h e  p o lic y  c o n ta in e d  th e  w a rra n te d  
free  o f  ca p tu re  and seizure clause.

O n  th e  21 s t M a rc h  1917 th e  Inveramsay le f t  
G u lf  P o r t,  bound fo r  F lee tw ood , w ith  a cargo 
o f  t im b e r. T he  vessel was n o t o ve rloaded ; she 
ca rr ie d  a deck cargo  ; and she has never sin®0 
been heard  o f. I t  was conceded th a t  she had 
sunk a t sea ; b u t  i t  was n o t kn o w n  w h e th e r sh0 
was lo s t o w in g  to  a w a r r is k  o r a m a rin e  r isk . 
T h e  c ircum stances o f th e  case are s ta ted  in  de ta il 
in  th e  ju d g m e n t.

Greer, K .O . and Hyslop Maxwell fo r  th e  p la in ' 
t if fs .

Leek, K .C ., MacKinnon, K .C ., and Greaves 
Lord fo r  the  de fendan ts  th e  W a r R is k s  Associa
tion .

B. A. Wright. K .O . and Simey fo r  th e  defendants 
th e  A n c h o r M a r in e  M u tu a l U n d e rw r ite rs  Associa 
t io n  L im ite d .  ~ .  ,.Cur. adv. vult.

March  25.— B a il h a c h e , J .— In  th is  case, the 
p la in t if fs ,  th e  owners of* th e  s a ilin g  vessel Inve- 
ramsay, sue tw o  sets o f u n d e rw rite rs  in  o rd e r to  
recover frp m  one o r  th e  o th e r o f  them  in  respect 
o f  th e  loss o f th e  vessel a t sea. T h e  m arin e  r isk  
u n d e rw rite rs  are sued upon  a p o lic y  da ted  th 0 
26 th  Ja n . 1917 cove ring  p e rils  o f th e  sea in  the 
usua l fo rm  and c o n ta in in g , as is  also usua l, th 0 
w a rra n te d  free  o f ca p tu re  and  seizure clause. 
T he  w a r r is k s  u n d e rw r ite rs  are sued upon a po licy  
da ted  th e  2 0 th  Jan . 1917 aga in s t r is k s  excluded 
fro m  th e  m arin e  p o lic y  b y  th e  free  o f ca p tu re  and 
seizure clause.

So fa r  as th e  Inveramsay is  concerned a ll  th a t 
is  kn o w n  o f he r is th a t  she le f t  G u lf  P o r t ,  bound 
fo r  F lee tw ood, w ith  a cargo  o f t im b e r  on th e  2 l0t  
M a rc h  1917 ; she was n o t overloaded ; she carried  
a deck cargo, and she has never since been heard 
o f. I t  is conceded th a t  she has sunk a t sea. T b 0 
n o rm a l le n g th  o f  such a voyage as she. was up011 
fo r  a s a ilin g  sh ip  is  fo r ty  days, pom etim es p r ° ' 
longed to  s ix ty  days, b u t ra re ly  longer.

T h re e  extraneous fac ts  are also know n— 
nam e ly , one, th a t  subm arines were ac tive  o f f  the 
I r is h  coast fo r  a d is tance  o f 250 to  300 m iles, and 
th a t  a nu m b e r o f t im b e r-c a rry in g  sh ips w h ich  lo ft  
G u lf  P o r t  on a s im ila r  voyage were sun k  by 
subm arines. I t  is  perhaps inadv isab le  to  g ive  th 0 
precise figu res, a lth o u g h  th e y  were p roved  ¡°  
evidence and  I  have th e m  in  m i»d .

A n o th e r  fa c t, p roved  fro m  m eteo ro log ica l chart® 
p repared  fro m  log-books and  fro m  a c tu a l log ' 
books o f  vessels s a ilin g  on s im ila r  voyages, is  the 
w eather l ik e ly  to  have been m et w ith  b y  th 0 
Inveramsay on  he r voyage. F ro m  th e  meteoro- 
lo g ic a l ch a rts  i t  appears th a t the re  was no w in d  
above fo rce  9, w h ich  in d ica tes  a s tro n g  gale, in  
any lo c a lity  in  w h ich  th e  Inveramsay was lik e ly  
to  be, and th a t  o n ly  on a fe w  occasions and fo r 
s h o rt periods, and I  am  in fo rm e d  by seamen ° t  
experience th a t  th e re  is  n o th in g  in  th e  record®“  
w eather to  account fo r  th e  fo u n d e r in g  o f a well- 
fo u n d  sh ip  as th e  Inveramsay appears to  b a r0 
baen. One o f  these witnesses, a rg u in g  fro m  th 0 
m e teo ro log ica l ch a rts , th o u g h t the re  w o u ld  not 
have been heavy seas, a v iew  w h ich  is  n o t  born0 
o u t by  th e  lo g  o f  th e  Ancenis. O n  th e  o th e r hand, 
i t  is im poss ib le  to  say w ith  any degree o f  ce rta in ty  
w h a t th e  a c tn a l course o f a s a ilin g  vessel is n p °B 
a voyage o f  th a t  le n g th , and th e  lo g  o f th e  OUve’(») Exported by T, W , MosSA», Esq., B»rrister-»A Law.
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bank, w h ich  le f t  G u lf  P o r t  on th e  17th M arch , 
records a s tro n g  gale w ith  squa lls  on th e  9 th  A p r i l  
and a fresh e n in g  gale, whole gale, and s tro n g  gale 
(the  tw o  la t te r  accom panied w ith  heavy squa lls) 
on th e  12th. ]3 th ,  and  14th o f A p r il.  T he  Ancenis 
■which le f t  M o b ile  on th e  1 8 tli M a rch  and p ro 
ceeded to  sea on  th e  25th M arch , m e t w ith  an 
easte rly  s to rm  on  th e  30th, and made ve ry  heavy 
w ea ther o f i t  on th e  4 th  and 5 th  o f  A p r i l ,  and 
fro m  th e  6 rh  to  th e  10th o f th a t  m on th . T he  sea 
especia lly  seems to  have been ru n n in g  ve ry  h ig h , 
and i t  m u s t be rem em bered th a t  th e  Inveramsay 
ca rried  a deck cargo.

T h e  th ir d  fa c t is  th a t  in  n e a rly  a l l  th e  cases in  
w h ich  t im b e r  vessels were to rpedoed o ff  the  I r is h  
coast th e  fa c t seems to  have been d e fin ite ly  know n. 
T h is  o f i ts e lf  w ou ld  n o t be o f  g re a t m om ent, as 
1 know  fro m  experience in  th is  c o u rt th a t  vessels 
m ay be sunk by subm arines near th e  coast w ith o u t 
any pos itive  evidence o f the  fa c t be ing  procurab le . 
I t  has, however, a bea ring  upon  th e  p rob lem  
presented b y  th is  case.

I n  o rd e r th a t  th e  p la in t if fs  shou ld  succeed upon 
th e  w a r r is k s  p o lic y , w h ich  is  a p o lic y  a g a in s t 
loss due to  specific  causes, I  have to  be satisfied  
beyond reasonable d o u b t th a t  th e  Inveramsay 
was to rpedoed. T he re  is  no suggestion  th a t  she 
s tru c k  a m ine, or, i f  th a t  is  a p o s s ib ility , no 
suggestion th a t  she d id  so ou ts ide  th e  danger 
area in  w h ich  subm arines were active . T he  
d if f ic u lty  in  th e  case is to  ge t th e  Inveramsay 
w ith in  th e  danger area. I f  th a t  d if f ic u lty  were 
overcome I  Bhould have no h e s ita tio n  in  f in d in g  
th a t  she was the re  sunk by a w ar p e ril,  a lth o u g h  
n o th in g  is  d e fin ite ly  know n . O u g h t I  th e n  to  be 
sa tis fied  th a t  she d id  reach th e  danger area in  
safe ty t  M o s t s a ilin g  vessels u n d ou b te d ly  do so, 
and I  m u s t bear th e  evidence o f th e  experienced 
niaBters in  m in d . A s aga in s t th is  the re  are Bea 
p e rils  besides th e  fo roe  o f  th e  w inds and waves. 
T he  kn o w n  w ea ther was a t tim e s  bad and the  seas 
h igh . I  g a th e r th a t  th e  Anconis was fo r  a tim e  
fn  some danger. T he  course o f  th e  Inveramsay 
cannot be la id  w ith  a n y th in g  lik e  p rec is ion . She 
ca rr ie d  a deck cargo w h ich , th o u g h  n o t u n d u ly  
la rge , was an added source o f danger. T he re  
were gales and heavy squalls. T a k in g  a ll  these 
fa c to rs  in to  account, and rem em bering  th e  le n g th  
° f  th e  voyage, and bea ring  in  m in d  th a t  in  n e a rly  
a l l  th e  cases o f vessels torpedoed o ff the  I r is h  
coast th e  fa c t  was d e fin ite ly  ascerta ined, I  am  
Unable to  say th a t  th e  p ro b a b ilit ie s  o f the  torpe- 
doeing o f  th e  Inveramsay are so g re a t th a t  I  o u g h t 
to  ho ld  as a m a tte r  o f fa c t  th a t  she was to r 
pedoed. I  th in k  th a t  she m ay have been, b u t I  
canno t say she was. E q u a lly  I  canno t say she 
was not.

T he  re s u lt is  th a t  th e  a c tio n  upon th e  w a r r is k s  
p o lic y  fa ils .

W h a t is  th e  re s u lt so fa r  as th e  m arin e  r isks  
w r ite rs  are concerned ? I  have on tw o  fo rm e r 
occasions expressed th e  o p in io n  th a t  in  cases o f 
fh is  so rt, where a ll  th a t  can be p roved  is th a t a 
^essel is lo s t a t Bea, no one know s ho w, th e  loss 
fa lls  upon th e  m arin e  p o licy . T he  assured h a v in g  
Proved th a t  h is vessel foundered  a t  sea has 
proved a loss by a p e r il o f th e  sea. T he  loss 
18 then  w ith in  the  te rm s  o f th e  p rom ise, and  th e  
T ’ es tion  is, m us t th e  assured go fu r th e r  and 
®bow th a t  th e  sea p e r il was n o t induced by a 
cause excepted by th e  free  o f ca p tu re  and seizure 
clause p I f  so, an assured, as in  th is  case, be ing  

V o l . X I V . ,  X .  S.

insu red  by  tw o  po lic ies, one a g a in s t m a rin e  and 
th e  o th e r a g a in s t w ar r isks , m ay fa i l  on bo th  ; on 
th e  la t te r  because he ca n n o t show th a t  th e  loss 
was due to  a w ar r is k , on th e  fo rm e r because he 
canno t show th a t  i t  was not. The  free  o f cap tu re  and 
seizure clause is  an excep tion  clause, and m y view  
was expressed w ith o u t re fe r r in g  to  the  a u th o rit ie s , 
upon w h a t I  unders tand  to  be th e  o rd in a ry  p r in 
c ip les app licab le  to  co n tra c ts  c o n ta in in g  prom ises 
q u a lif ie d  by exceptions. T h is  o p in io n  o f m ine 
has, I  f in d , been doubted  by Reehe, J  in  
Compania M aritim a of Barcelona v . Wishart 
(iante, p. 705). I t  has been cha llenged by th e  
m a rin e  u n d e rw rite rs  in  th is  case, and th e  p o in t 
has been f u l ly  a rgued  and  th e  a u th o r it ie s  c ited . 
I n  these c ircum stances, and  hav ing  reg a rd  to  the  
la rg e  sum s o f m oney invo lved  in  these d ispu tes 
and th e ir  fre q u e n t occurrence, I  have reconsidered 
th e  m a tte r  and  looked in to  th e  cases, w ith  w h a t 
re s u lt I  w i l l  now  sta te . G rea t stress was la id  
upon a passage in  the  th ird  e d itio n  o f B u lle n  and 
Leake  on  P le a d in g , p. 182 T he  passage deals 
w ith  actions upon  m arine  insu rance  po lic ies  and 
is  as fo llo w s : “ Care m u s t be ta ke n  to  s ta te  th e  
c o n tra c t accu ra te ly , w ith  a l l  th e  excep tions and 
q u a lif ic a tio n s  o f th e  de fendan ts ’ l ia b i l i t y  (see 
Dawson v. Wrench, 1849, 3 E x . 359), and th e  de
c la ra tio n  m u s t negative  th a t  the  d e fendan t comes 
w ith in  th e  exceptions. (16 ; b u t see Wheeler v. 
Bnvidge, 1854, 9 E x . 668 ; Grow v. Falk, 1846, 
8 Q  B . 467). I t  was suggested th a t  th e  learned  
a u tho rs  in  ten  le d  th a t  n o t o n ly  m u s t th e  excep
tio n s  be negatived  b u t th a t  th e  p la in t i f f  m us t 
prove th e  negative . I  th in k  th a t  is  a m isunde r
s ta n d ing . I n  th is  passage i t  is  to  be observed 
th a t  th e  au tho rs  re ly  u pon  Dawson v. Wrench 
(sup.), b u t re fe r  to  tw o  cases as seem ing to  p o in t 
th e  o th e r way— Wheeler v. Bavidge (sup.) and 
Crow v. Falk (sup ). Dawson v. Wrench (sup.) was 
an a c tio n  in  w h ich  th e  p la in t i f f  sued to  recover a 
^ a r t ic u la r  average loss upon a p o lic y  c o n ta in in g  

th e  3 per cen t, fran ch ise , and in  h is  d e c la ra tio n  
had set o u t  th e  sum  c la im ed  b u t had n o t averred  
th a t  i t  exceeded th e  franch ise . O n  d e m u rre r 
th e  c o u rt he ld  th e  de c la ra tio n  was bad, and 
th a t  th e  ave rm en t was necessary. T h a t case 
was, i f  I  m ay re s p e c tfu lly  say so, r ig h t ly  
decided, and i f  de m u rre rs  were in  vogue 
w ou ld , I  th in k ,  be so decided to -day, fo r  reasons 
w h ich  w il l  be g iven  h e rea fte r, b u t i t  does n o t, I  
th in k ,  fo r  th e  same reasons s u p p o rt th e  w ide 
genera l s ta te m e n t th a t  a l l  exceptions in  a m arine  
p o licy  m u s t be set o u t and negatived , s t i l l  less 
th a t  th e  p la in t i f f  m u s t prove th e  negative . T he  
passage, even when understood  as dea ling  w ith  the  
fo rm  o f th e  d e c la ra tio n  and n o t w ith  th e  bu rden  
o f p roo f, is  in co n s is te n t w ith  ano the r passage on 
p. 60 o f th e  same book, w h ich  I  w i l l  read p re 
sen tly . Crow v. F l k  (sup) is  n o t ve ry  in 
s tru c tiv e , b u t  the  case o f Wheeler v. Bavidge 
(sup.) is  in te re s tin g  as show ing  th a t  w h a t is  now 
se ttled  la w  was th e n  arguab le . T h a t was an a c tio n  
by  cha rte re rs  aga in s t sh ipow ners fo r  fa i l in g  to  
m ake s ix successive voyages w ith  th e ir  sh ip  T he  
d e c la ia tio n  set o u t th e  c h a rte r-p a rty  fu l ly ,  in c lu 
d in g  a clause c o n ta in in g  a n u m b e r o f tb e  usua l 
exceptions and i t  was he ld  on d e m u rre r th a t  the 
d e c la ra tio n  was good, and th a t  i f  th e  de fendan t 
re lie d  upon th e  exceptions, he m u s t p lead them . 
T h is  decis ion is  e n tire ly  in  accord w ith  m odern 
p ra c tice  and, as I  hope to  show, is  n o t in  c o n flic t 
w ith  Dawson v. Wrench (3 E x  359).

2 S
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T he  passage on p . 60 de a lin g  w ith  th e  genera l 
ru le s  app licab le  to  co n tra c ts  w ith  exceptions is  as 
fo llo w s ; “  I f  the  covenant o r  clause in  an agree
m e n t is abso lu te  in  its e lf ,  w ith o u t a n y  excep tion  
o r p rov iso  o r  an y  reference to  any, i t  m ay be 
declared on as an abso lu te  c o n tra c t, a lth o u g h  in  
a d is t in c t  p a r t  o f th e  deed o r  in s tru m e n t th e re  is 
a p ro v iso  d e fe a tin g  o r  q u a lify in g  i t  u n d e r c e rta in  
c ircum stances ; such a p rov iso  is  in  th e  n a tu re  o f 
a defeasance and m u s t be set up, i f  th e  fac ts  pe r
m it  i t ,  by th e  o th e r side. Som etim es th e  covenant 
o r  clause, a lth o u g h  i t  does n o t c o n ta in  th e  excep
t io n  o r  p rov iso , re fe rs  to  i t  by  such w ords as 
‘ except as h e re in a fte r excepted,’ and  in  th is  case 
th e  excep tion  o r  p rov iso  m u s t be s ta ted  in  the  
dec la ra tio n , fo r  verba relata inesse videntur: 
( Vavasour v. Ormrod, 6 B . &  C. 430). T he re  seems 
a t  one t im e  to  have been a d is t in c t io n  between a 
p ro v iso  and  an excep tion , b u t  th is  d is t in c t io n  was 
rega rded, as e a rly  as 1823, as to o  su b tle  even fo r  
th e  acute  m inds  o f those days (see Latham  v. 
Itutley, 1823, 2 B  &  C. 20), and  I  g a th e r th a t  by 
1868, a t  any ra te , i t  had  fa lle n  in to  d isrepu te . 
W h a t  s tr ik e s  one a b o u t th is  s ta te m e n t o f th e  ru les  
o f  p le a d in g  is  i ts  a r t i f ic ia l cha racte r. O ne w ou ld  
th in k  th a t  the  d u ty  o f th e  p la in t i f f  to  set u p  and 
nega tive  exceptions o u g h t to  depend upon  th e  con
s tru c t io n  o f th e  c o n tra c t as a whole, ta k in g  the  
p rom ise  and excep tions to g e th e r, and n o t upon 
th e  re la tiv e  p o s itions  in  th e  c o n tra c t o f the  
p ro m ise  and th e  exceptions. A g a in , th e  ru le  as 
s ta te d  does n o t seem to  be re lia b le , fo r  
i f  so, th e  free  o f ca p tu re  and  seizure excep tion  
and  th e  p a r t ic u la r  average fran ch ise  clause, w h ich  
is  in  th e  n a tu re  o f an excep tion , need n o t be set 
o u t and negatived , and  y e t we f in d  i t  s ta ted, on 
page 182, th a t  th e y  m u s t be so trea te d , and , as to  
th e  p a r t ic u la r  average franch ise , th e re  is  the  
express decis ion o f Dawson v. Wrench (3 E x . 359) 
to  th a t e ffect. I  have looked a t  a g re a t m any 
re le v a n t dec la ra tions, and I  f in d  th a t  th e  p ractice  
was to  set o u t po lic ies  a lm o s t a t  f u l l  le n g th , 
in c lu d in g  the exceptions, and to  nega tive  those a t 
any ra te  th a t  bore  upon th e  n a tu re  o f th e  p a r
t ic u la r  ac tion . T o  m en tio n  o n ly  one instance, i t  
was so done in  th e  w e ll kn o w n  case o f Ionides v. 
Universal M arine Insurance Company (8 L  T . 
R ep. 705) ; 14 0  B . ^U.S.) 259). T he  a lte rn a tiv e  
possib le p ra c tice  o f s ta t in g  the le g a l e ffec t o f the  
c o n tra c t w ith o u t B e tting  i t  o u t seems h a rd ly  ever 
to  have been fo llow ed . T he  reason, no doub t, was 
th e  r is k  th a t, unless th e  leg a l e ffec t was s ta ted  
w ith  precise accuracy, the re  m ig h t be a va rian ce  
between th e  e ffec t so s ta ted  and th e  c o n tra c t as 
proved. I f  th a t  happened th e  a c tio n  fa ile d , 
a lth o u g h  th e  c o n tra c t as p roved  w ou ld  have sup
p o rte d  th e  c la im  i f  th e  c o n tra c t sued upon  had 
been set o u t in  f u l l : (see Latham  v. Butley (2 B . &  
C. 20).

T h a t was a r is k  w h ich  fe w  p leaders w ou ld  
ru n , and i t  m ay be th a t  th e  com m on p ra c tice  o f 
s e tt in g  o u t the  c o n tra c t in  f u l l  w ith  a l l  i t s  excep
tio n s  led  to  th e  p ra c tice  o f n e g a tiv in g  th e  excep
tio n s  as a m a tte r  o f p recau tion , and  w h e th e r i t  
was necessary to  do so o r  n o t. T he  p ra c tice  o f 
n e g a tiv in g  exceptions, even when th e  w hole con
t r a c t  was set o u t in  th e  dec la ra tio n , was n o t 
un ive rsa l, a t  any ra te , a fte r  th e  C om m on L a w  
P rocedure  A c t  1852, as appears fro m  th e  declara  
t io n  in  Powell v. Hyde (1855, 5 E  & B . 607). I n  
th a t  case a B r i t is h  sh ip  was fire d  a t  and Bunk by 
a R uss ia n  fo r t .  T h e  p o lic y  was aga in s t th e  usua l

p e rils , w ith  th e  free  o f ca p tu re  and  seizure clause. 
T he  dec la ra tio n  set o u t th e  p o lic y  in c lu d in g  the  
clause, and  averred  th a t  th e  vessel was b y  the  
accidents and  c e rta in  o f  th e  p e rils  in su re d  ag a in s t 
sunk and founde red  and th e  goods lo s t to  th e  
p la in t if f .  T h e  d e c la ra tio n  set o u t th e  p o lic y  
in c lu d in g  th e  clause, and averred  th a t  th e  vessel 
was b y  th e  acciden ts and  c e rta in  o f  th e  p e rils  
in su re d  a g a in s t sunk and founde red  and th e  goods 
lo s t to  th e  p la in t if f .  T he  d e c la ra tio n  d id  n o t 
neg a tive  th e  exceptions and I  f in d  th a t  in  g iv in g  
ju d g m e n t one o f  th e  judges, W ig h tm a n , J ., sa id : 
“  T he  d e c la ra tio n  here does n o t s ta te  the  precise 
n a tu re  o f  th e  p e r il caus ing  th e  loss, as w ou ld  have 
been necessary u n d e r the  fo rm e r law s o f p le a d in g  ”  
— no d o u b t a reference to  th e  a lte ra tio n s  made by 
th e  C om m on L a w  P rocedure  A c t  1852. T he  case 
is in te re s tin g , because i f  ever the re  was a case in  
w h ich  one w ou ld  th in k  i t  necessary to  negative  
th e  free  o f cap tu re  and seizure excep tions th a t  
w ou ld  seem to  be th e  case.

I  no ticed , in  lo o k in g  a t th e  fo rm s  o f  d e c la ra tio n  
fo r  ac tions fo r  loss o r  damage to  goods d u r in g  
ca rria g e  by sea, th a t  o f th e  th ree  g iven  tw o  re fe r 
in  genera l te rm s  to  th e  b i l l  o f la d in g  exceptions 
and negative  them , w h ile  one does no t. I t  was, o f 
course, a t  a l l  tim es  th e  p ra c tice  fo r  th e  de fendan t 
to  set up  in  h is  p lea any exceptions upon w h ich  
he re lied . U p o n  th e  w hole, I  have come to  the  
conclus ion  th a t  before th e  J u d ic a tu re  A c ts  i t  was 
considered th e  Bafer course to. set o u t th e  excep
tio n s  and  to  nega tive  th e m  in  th e  dec la ra tion , 
and  th a t, too, w he the r th e y  were con ta ined  in  a 
separate clause o r  no t. Some bo lde r s p ir its  seem 
to  have o m itte d  them  a fte r  th e  A c t o f 1852, and 
I  d o u b t w he ther i t  was necessary to  re fe r  to  
th e m  a fte r  th a t  A c t  aud  th e  decis ion in  Wheeler 
v. Bavidge (9 E x . 668) except in  such cases as 
Dawson v. Wrench (3 E x . 359). I t  by no m a in s  
fo llo w s  th a t  because tbe  p ra c tice  was to  negative  
excep tions in  th e  dec la ra tio n  the  p la in t i f f  the reby 
u n d e rto o k  the  burden  o f p ro v in g  the  negative . I t  
is  d if f ic u lt  to  suppose th a t  in  an  a c tio n  fo r  
dam age to  cargo a sh ippe r o f goods under a b i l l  
o f la d in g  c o n ta in in g  th e  com m on excep tions to  
a c t o f G od, K in g ’s enemies, and p e rils  o f the  seas, 
ca lled  witnesses to  prove th a t  none o f  these 
excep tidns became ope ra tive  ; w h ile  to  tu rn  to  a 
d iffe re n t class o f case— nam e ly , l ib e l upon  a 
person— the  d e c la ra tio n  a lw ays a lleged th a t  tbe 
p u b lic a tio n  was fa lse  and m a lic ious, y e t I  th in k  
no p la in t if f ,  a t any ra te  since the  b e g in n ing  o f the 
la s t ce n tu ry , was ea lle fi upon  to  p rove e ith e r o f 
these ad jectives.

W h e n  one tu rn s  fro m  th e  o ld  fo rm  o f  p lea d in g  
to  the  m odern the  change is  s tr ik in g .  A  fo rm  o f 
s ta te m e n t o f c la im  on a p o licy  o f  m a rin e  in s u r 
ance is g iven . I t  is q u ite  sh o rt. T he  te rm s o f 
th e  p o lic y  are n o t set ou t, s t i l l  less are th e  excep
tio n s . I f  a to ta l loss is c la im ed , a l l  one need say 
is “  loss to ta l ”  ; w h ile  i t  is  n o te w o rth y  th a t  i f  8 
p a r t ic u la r  average loss is  c la im ed and  th e  p o licy  
con ta ins  the  3 pe r cent, franch ise , i t  is  necessary 
to  say “  loss p a r t ia l,  exceeding 3 per cen t.”  These 
fo rm s  are, I  th in k ,  in  accordanoa w ith  th e  law  as 
la id  dow n in  bo th  th e  decisions o f  Dawson v. 
Wreneh (sup ) and Wheeler v. Bavidge (sup.). 1
m ay fu r th e r  re m a rk  th a t  when the  fo rm  o f to ta l 
loss is used no p a rtic u la rs  w il l  ba o rdered o f how 
th e  p e ril re lie d  on arose. A  p la in t i f f  who a llege8 
th a t  h ie  vessel was lo s t by a p e r il o f th e  sea or 
by  s in k in g  canno t be o rdered  to  s ta te  how  the
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s in k in g  came about. These fo rm s  were p repared  a t 
a t im e  when th e  o ld e r ru les  o f p le a d in g  were w e ll 
know n  and  when i t  was desired to  s im p lify  them . 
T he  fa c t  th a t  th e  fo rm  fo r  a to ta l loss does n o t 
m ake a n y  p ro v is io n  fo r  s e ttin g  o u t o r n e g a tiv in g  
exceptions, and m ere ly  describes th e  loss as due 
to  a p e r il in su re d  aga ins t, w o u ld  seem to  show 
th a t  its  fra m e rs  w e ll knew  w ha t averm ents were 
necessary. I f  th e  question  u nder discussion is  t  > 
be decided upon fo rm s  o f  p lead ing , I  have come to  
th e  conc lus ion  th a t  th e  free  o f ca p tu re  and seizure 
excep tion  need n o t be set o u t and need n o t be 
negatived .

I  now  tu rn  to  consider a few  decisions upon  th e  
b u rden  o f p ro o f in  a case lik e  th e  present. T he  
on ly  a u th o r ity  I  have fo u n d  upon th e  question  in  
th e  precise fo rm  in  w h ich  i t  p resents its e lf  in  th is  
case is  Grein  v. Brown (2 S tra . 1199). That, case 
was decided in  1744 by Lee, C .J ., b u t i t  arose in  
1739 when we were a t  w ar w ith  S pain . I  w il l  
read th e  whole re p o rt. I t  is very sho rt. “  T he  
sh ip  Charming Peggy was insu red  in  1739, fro m  
N o r th  C a ro lin a  to  L o n d o n , w ith  a w a rra n ty  
aga in s t cap tures and seizures. A n d  in  an ac tion  
th e  loss was la id  to  be by s in k in g  a t Bea. A l l  the  
evidence g iven  was th a t  she sa iled o u t o f p o r t  cn  
be r in te n de d  voyage and has never since been 
heard o f. A n d  several w itnesses p roved  th a t  in  
such a case th e  p re su m p tio n  is  th a t  she 
founde red  a t  sea, a l l  o th e r s o rt o f losses be ing  
genera lly  heard o f. T he  u n d e rw r ite r  ins is ted  
th a t  as cap tures and seizures were excepted i t  la y  
upon th e  assured to  p rove  th a t  th e  I o b b  happened 
in  th e  p a r t ic u la r  m anner declared on. B u t  th e  
C h ie f Ju s tice  said i t  w ou ld  be unreasonable  to  
expect ce rta in  evidence o f  such a loss as where 
everybody on board is  presum ed to  be drow ned 
end a ll  th a t  can be requ ired  is th e  best p ro o f th e  
n a tu re  o f th e  case a d m its  o f, w h ich  the  p la in t if f  
has g iv e n ; he th e re fo re  le f t  i t  to  th e  ju r y  who 
fo u nd  the  loss acco rd ing  to  the  p la in t i f f ’s dec la ra 
t io n .”  A n  analogous question  came before th e  
I r is h  co u rts  in  1877 in  Gorman v. Hand-in-Hand  
Insurance Company ( I r .  R ep. 11 C. L .  224). T he  
a c tio n  was upon  a fire  insu rance  p o lic y , and 
d a lle s , C .B . th u s  deals w ith  th e  m a tte r  : “  T he  
p o lic y  is  n o t in  i ts  te rm s  l im ite d  to  dama ge by  
acc iden ta l f ire  ; ‘ th e  socie ty  agrees (sub je c t to  
the  co n d itio ns  indo rsed  w h ich  are to  be taken  as 
p a r t  o f th e  po licy ), th a t  i f  th e  p ro p e rty  described 
sh a ll be destroyed  o r  dam aged by  f ire  . . . 
th e y  w i l l  . . . pa y  o r  m ake good a l l  such
loss and dam age.’ T h e  th ir d  indo rsed  con
d it io n  p rov ides th a t  th e  p o lic y  s h a ll n o t 
oover, inter alia, loss o r  dam age caused by  
the  a c t o f an in c e n d ia ry  ; and  rea d in g  
th is  c o n d itio n , as we are bound to  do, as p a rt o f 
the  p o licy , th e  c o n tra c t is  th a t  th e  defendants 
sh a ll be lia b le  fo r  loss by fire , p rov id e d  i t  be n o t 
the a c t o f  an in ce n d ia ry . W hen , the re fo re , i t  is 
°oce show n th a t  th e  I o b s  resu lted  fro m  fire , the  
p la in t i f f  has established  a prim d facie  case, and 
th e  onus is  th ro w n  upon th e  defendants to  p rove 
th a t  th e  a c t w h ich  caused th e  f ire  was w ith in  
the  prov iso . T he  defence is  n o t in  any sense a 
traverse  o f an a lle g a tio n  com prised  w ith in  th e  
genera l averm ents o f th e  p la in t ; i t  is  a p lea  in  
c°n fess ion  and avoidance, and th e  p ro o f o f  i t  is 
u Pon th e  de fendan ts .”  I  w i l l  o n ly  g ive  th e  
^ fe re n c e  to  The Glendavroch (7 Asp. M a r. L a w  
Cas. 4 2 0 ; 70 L .  T . Rep. 344 ; (1894) P . 226), b u t 
the  case is  w e ll w o rth  read ing .

T he  la s t case to  w h ich  I  need re fe r  is  a recen t 
decis ion o f L u sh , J ., Hurst v  Beans (116 L  T  
R ep . 252 ; (1917) 1 K .  B . 352). T h a t was an 
a c tio n  upon a p o licy  a g a in s t loss o r  damage to  
je w e lle ry  fro m  any cause w ha tever save and 
except loss by th e f t  o r  d ishonesty o f any servan t 
in  th e  exclus ive  e m p lo ym e n t o f  th e  assured. 
L u sh , J . he ld  th a t  i t  was in c u m b e n t upon  th e  
assured to  p rove  a th e f t  b y  some person o th e r 
th a n  a se rvan t in  h is exc lus ive  em p lo ym e n t T h is  
ju d g m m t and th a t  o f Pa lles, O .B . in  Gorman v. 
Hand-in-Hand Insurance Company ( I r .  R -p . 11
0 . L  224) are in  c o n flic t, unless tn e  d is t in c t io n  
is to  be fo u n d  in  th e  fa c t th a t  in  th e  case before 
P a lles , O .B. th e  excep tion  was con ta ine d  in  a 
separate clause, w h ile  in  th e  case before Lush , J . 
th e  p rom ise  and th e  excep tion  are in  th e  same 
clause, a d is t in c t io n  upon w h ich , as a lready 
Btated, I  am n o t in c lin e d  to  re ly . I  ow n i t  w ou ld  
n o t have occu rred  to  me, had I  been a d v is in g  the  
p la in t i f f  on evidence in  Hurst v. Evans (116 L  T . 
R ep. 252 ; (1917) 1 K .  B . 352) to  advise th a t  he 
m u s t ca ll a l l  h is  servants and  p u t them  in to  th e  
w itness-box one a fte r  the  o th e r to  deny th a t  he o r 
she sto le  th e  jewels. T he  procession w ou ld  be a 
lo n g  one i f  Messrs. W h ite le y  were the  p la in t if fs .  
W ith  a l l  respect l  v e n tu re  to  p re fe r th e  decis ion 
o f P a lles , C .B .

T h is  rev iew  o f th e  a u th o rit ie s  con firm s me in  
m y  v iew  th a t,  as the  law  now  stands, when in  an 
a c tio n  upon a p o lic y  o f m arine  insu rance  th e  
assured has p roved  th a t  b is  sh ip  was sunk a t sea, 
he has made o u t a prima facie case aga in s t h is 
u n d e rw rite rs  on  th a t  p o lic y , and  th a t  i t  is  fo r  
th e m  to  set u p  th e  free  o f cap tu re  and  seizure 
excep tion  and to  b r in g  them selves w ith in  i t  i f  
th e y  can. T he  ru les  now  app licab le  fo r  de te r
m in in g  th e  bu rden  o f  p ro o f in  such a case as th e  
p resen t m ay, I  th in k ,  be sta ted  as fo l lo w s :—

1. T he  p la in t i f f  m u s t p rove  such fa c ts  as 
b r in g  h im  prima facie w ith in  th e  te rm s  o f th e  
p rom ise.

2. W h e n  th e  p rom ise  is  q u a lifie d  b y  exceptions, 
th e  question  w he the r th e  p la in t i f f  need p rove  
fa c ts  w h ich  nega tive  th e ir  a p p lic a tio n  does n o t 
depend upon  w he the r th e  excep tions are to  be 
fo u n d  in  a separate c l ruse o r  n o t. T he  question  
depends upon an e n tire ly  d iffe re n t cons ide ra tion  
— nam e ly , w he ther th e  excep tion  is as w ide  as th e  
p rom ise , and  th u s  q ua lifie s  th e  w hole o f th e  
prom ises, o r  w he the r i t  m ere ly  excludes fro m  th e  
o p e ra tio n  o f th e  p rom ise  p a rt ic u la r  classes o f cases 
w h ich  b u t fo r  th e  exception w ou ld  f a l l  w ith in  i t ,  
le a v in g  some p a r t  o f  th e  genera l scope o f th e  
p rom ise  u nqua lified . I f  b o , i t  is  su ffic ien t fo r  th e  
p la in t i f f  to  b r in g  h im s e lf primd facie w ith in  th e  
te rm s  o f th e  p rom ise , le a v in g  i t  to  th e  d e fendan t 
to  p rove  th a t,  a lth o u g h  prim d facie w ith in  its  
te rm s, th e  p la in t i f f ’s case is  in  fa c t  w ith in  th e  
excluded excep tiona l class. I l lu s tra t io n s  o f th is  
ru le  are actions a g a in s t com m on c a rr ie rs  and th e  
ana logous cases in  w h ich  a p ro m iso r undertakes 
to  p e rfo rm  a g iven  a c t unless excused b y  ce rta in  
excepted events, as, fo r  exam plo, a vendor to  
de live r, s tr ik e s  e xcep ted ; a c h a rte re r to  load  a 
sh ip  in  a g iven  n u m b e r o f  la y  days, su b je c t to  
th e  usua l exceptions now  fo u n d  in  c h a rte r- 
pa rties .

3. W h e n  a p rom ise  is  q u a lif ie d  b y  an excep tion  
w h ich  covers th e  w hole  scope o f th e  p rom ise, a 
p la in t i f f  canno t m ake o u t a primd facie case 
unless he b rin g s  h im s e lf w ith in  th e  p rom ise  as
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q ua lified . T he re  is  ex hypothesi no  u n q u a lifie d  
p a r t  o f th e  p rom ise  fo r  th e  sole o f h is fo o t 
to  s tand  upon. A s  an ins tance  I  take  a 
m a rin e  p o licy  w ith  th e  p a r t ic u la r  average fra n 
chise. There , re a d in g  th e  p rom ise  and  th e  
excep tion  toge the r, th e  prom ise  is  n o t a p rom ise  
to  pay p a r t ic u la r  average o r  to  pay p a r t ic u la r  
average except in  ce rta in  events. I t  is  a p rom ise  
to  pay p a r t ic u la r  average exceeding 3 pe r cent. T o  
b r in g  h im s e lf w ith in  th a t  p rom ise  a p la in t i f f  
m uB t show m ore th a n  a p a rt ic u la r  average lo s s ; 
he m us t show a p a r t ic u la r  average loss exceeding 
3 per cent. Th iB  is  th e  exp la n a tio n , I  th in k , o f 
Dawson v. Wrench (3 E x . 359}, and w hy th a t  case 
is  no a u th o r ity  fo r  th e  w ide genera l s ta te m e n t on 
p. 182 o f  B u lle n  and Leake  on P le a d in g , and why 
th a t  case does n o t c o n flic t w ith  Wheeler v. Bavidge 
(9 E x . 668) o r  w ith  m y suggested ru le  2.

4. W h e th e r a p rom ise  is a p rom ise  w ith  excep
tio n s  o r  w he the r i t  is  a q u a lif ie d  p rom ise  is  in  
every case a question  o f c o n s tru c tio n  o f th e  
in s tru m e n t as a w ho le : (see pe r P a lles , C .B . in  
Oorman v. Hand-in-Hand Insurance Company, 
I r .  Rep. 11 0 . L .  224).

5. I n  c o n s tru in g  a c o n tra c t w ith  excep tions i t  
m u s t be borne in  m in d  th a t  a p rom ise  w ith  
excep tions can g e n e ra lly  be tu rn e d  by an a lte ra 
t io n  o f phraseo logy in to  a q u a lif ie d  prom ise . 
T h e  fo rm  in  w h ich  th e  c o n tra c t is  expressed is 
th e re fo re  m a te ria l.

A p p ly in g  these ru le s  to  th e  p resen t case, I  
adhere to  th e  o p in io n  I  have expressed in  fo rm e r 
cases and g ive  ju d g m e n t a g a in s t th e  m arine  
u n d e rw r ite rs  w ith  costs. I  shou ld  add th a t  I  
have n o t fo rg o tte n  th a t  th e  p a r t ic u la r  average 
fra n ch ise  excep tion  g e n e ra lly  con ta ins  an excep
t io n  to  its e lf— nam e ly , unless s tranded . I  have 
n o t re fe rre d  to  th is  fa c t  as i t  has no  bea ring  upon 
th e  m a tte rs  under d iscussion.

Judgment for first-named defendants on the 
war risks policy.

Judgment for plaintiffs against second defen
dants the marine ruks underwriters.

S o lic ito rs  fo r  p la in t if fs ,  Pritchard, Englefield, 
and  Co., fo r  Simpson, North, Hurley, and Co., 
L iv e rp o o l.

S o lic ito rs  fo r  de fendan ts  th e  W a r  R is k s  Asso
c ia tio n , O. O. H . Walker and Tree, fo r  Weightman, 
Pedder, and  Co., L iv e rp o o l.

S o lic ito rs  fo r  d e fendan t th e  A n c h o r  M a r in e  
M u tu a l U n d e rw r it in g  A sso c ia tio n , W illiam A. 
Crump and Son.

March 26, April 11 and 17, 1918.

(B e fo re  Bailhache, J .)

Russian Bank fob Foreign Trade v . Excess 
Insurance Company Limited (a)

Marine insurance— War risks— Restraint of princes 
— “  Excluding all claims due to delay ” — Frustra
tion o adventure— C losigo ' Dardanelles— [J lira  
vnes requisition— Compliance— No a restraint—  
Royal Prerogative— Proclamation of the 3rd Aug. 
1914

The R. Bank in Sept, and Oct. 1914 shipped on 
board the keamship W at N . a parcel o barley 
for F . for orders. They insured the barley upon

the intended voyage with the defendants by a policy 
dated the 1th Oct. 1914 against the usual perils, 
including restraints of princes, and against the risks 
excluded by the free of capture and sei ure clause, 
but the policy excluded all claims due to delay- 
The W . had not sailed when the Turkish Go ern- 
ment dosed the Dardanelles, a step wrick was 
followed by the declaration or war on the 5th Nov. 
1914. From that dale the commercial object of 
the adventure was rustra'ed, and the insured voyage 
became impossible. The W .  with the barley cm 
board remained at N . until the barley began to heat. 
Between Dec. 1914 and Feb. 1915 the barley was 
discharged into' warehouse and there reconditioned. 
I t  could have remained there unhurt for a year or 
more. The position as regards both ship and cargo 
remained unaltered up to the 5th March 1915, when 
the shipowners were directed by the Lords of the 
A.dmirally to place their steamship at the disposal 
of the Russian Government,. This was done, but 
the Russian Government made no use of the vessel- 
Upon this requisition the plaintiffs, the R. Bank, 
telegraphed to their insurance brokers as follows: 
“  W . requisitioned by British Government. Im 
possible reload barley. Consider case covered by 
war ri-k . Agreeable release underwriters from all 
risks i j  underwriters will pay difference between 
present value in N . and insured value.” The de
fendants on the \5th March declined liability. On 
the 8th of July the plaint ffs, through their brokers, 
gave formal notice of abandonment. This notice, 
was refused by the underwriters, whereupon the 
action was brought to recover as for a constructive 
total loss of the barley by restraint of princes.

Held, (1) that the plaintiffs' claim based on the 
closing of the Dardanelles was a claim due to 
delay, and (applying Bensaude v. T tiam es and  
M -ro e y  M a iin e  in s u ra n c e  C om pany, 8 Asp- 
Mar. Law Cas. 315 ; 77 L . T . Rep. 282 ; 
(1897) A. C. 609) uas expressly excluded by the 
policy. (2) That the cablegram of the 5th March 
1915 might, in the circumstances, be held to be a 
sufficient notice of abandonment if  the Admiral y 
requisition of the steamship fo ri he Russian Govern
ment was a restraint of p ri ces within the meaning 
of the policy; but that cablegram could not be re
garded as a notice of abandonment in respect of the 
closing of the Dardanelles, and the notice of abandon
ment given on the 8th July  1 9 15 was too late- 
(3 That the requisitioning of the steamship W . by 
the Admiralty was u lt ra  u re - ,  and, as disobedience 
to such an order would not be illegal, obedie -ce to 
such an order unless compelled by force, or threats 
of force, was a voluntary act and not a restraint of 
princes, and therefore the loss due to compliance 
with such an order was not a loss due to restraint 
of princes, and there must be judgment for the 
defendants.

T r ia d  o f a c tio n  in th e  C o m m e rc ia l L is t  by 
B ailhache , J .

T he  p la in t if fs  c la im e d  to  recover u n d e r a p o licy  
o f m arine  in su rance  fo r  a c o n s tru c tiv e  to ta l loss 
o f a ca rgo  o f ba rley  by re s tra in t  o f p rinces.

T he  fa c ts  are s ta ted  in  th e  ju d g m e n t.

R. A. Wright, K  C . and  Le Qaesne fo r  the 
p la in tif f» .— The c los ing  o f the  D arU anelies by the 
T u rk ish  G ove rn m e n t was a re s tra in t  o f princes 
w ith in  the  m ean ing  o f the  p o licy . T a a t a c tio n  by 
the  T u rk is h  G ove rnm en t com p le te ly  fru s tra te d  the 
a d ve n tu ie . T he re  was th e re fo re  a co n s tru c tive  
to ta l loss by re s tra in t o f p rinces w ith in  the(a) Reported by T. W. MoaQAtt, Esq,, Barrister-at-Daw.
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m ean ing  o f th e  p o lic y , and  th e  p la in t if fs  are 
e n t it le d  to  recover. See

B r it is h  and Foreign M a rin e  Insurance Company  v. 
S unday and  Co., 13 Asp. Mar. Law  Caa. 239 ; 
114 L . T . Rep 521; (1916) 1 A. C. 650. 

F u r th e r , th e  re q u is it io n  by th e  B r it is h  A d m ira l ty  
fo r  account o f th e  R uss ian  G o ve rn m e n t was also 
a re s tra in t  o f p rinces and  covered by th e  po licy . 
T he  p la in t if fs  re ly  on th e  cab leg ram  o f  th e  
5 th  M a rch  1915 as no tice  o f abandonm ent.

MacKinnon, K  C. and  Simey fo r  th e  defendants.
1— T oe  p la in t if fs ’ c la im , in  so fa r  as i t  is  based on 
the c lo s in g  o f th e  D a rdane lles , is  a c la im  due to  
delay, and  th e  p o licy  con ta ined  a clause w h ich  
excluded “  a l l  c la im s  due to  de lay .”  T he re fo re  
the  c la im  fa ile d . See

Bensav.de v . Thames and Mersey M a rin e  Insu rance  
Company, 8 Asp. M ar. Law  Cas. 315 ; 77 L . T . 
R»p. 282 . (1897) A . C. 609 ;

T u rn b u ll, M a rt in , and  Co. v. H u l l  U nde rw rite rs ’ 
Association, 9 Aep. M ar. Law  Cas. 93 ; 82 L . T . 
Rep. 818 ; (1900) 2 Q. B. 402.

The c los ing  o f  the  D a rdane lles  was n o t th e  cause 
o f th e  loss e ith e r  d ire c t ly  o r  p ro x im a te ly  ; and i t  
d id  n o t am o u n t to  a re s tra in t o f p rinces w ith in  
the  m ean ing  o f th e  p o lic y . See

Becker, C ray , and  Co. y . London Assurance C or
p o ra tion , 14 Asp. M ar. Law  Cas. 156; 117 L . T . 
Rep. 609 ; (1918) A  C. 101 ;

H adkinson  v . Robinson, 1803, 3 Bos. & P. 388;
Qeipel and others v. S m ith  and another, 1 Asp. 

M ar. Law  Cas. 268 ; 26 L . T . Rap. 3 6 1 ; L . Rep. 
7 Q. B  404.

M oreover, no p ro p e r n o tice  o f abandonm ent has 
been g iven  by th e  p .a in tiffs .  T he  p la in t if fs  re ly  
on th e  cab leg ram  o f th e  5 th  M a rc h  1915 as a 
Notice o f abandonm ent. B u t  th a t  cab legram , 
even i f  i t  were a su ffic ie n t n o tice  o f  abandom ent, 
wa s n o t based on th e  c lo s in g  o f th e  D a rdane lles  a t  
M l. b u t on th e  re q u is it io n in g  o f  th e  s team ship  
"  olverton. T h e  cab leg ram  o f th e  5 th  M arch  1915 
cou ld  n o t be trea te d  as a no tioe  o f abandonm ent 

a ll a p a rt fro m  th e  reference in  i t  to  th e  requ i- 
B't io n in g  o f th e  Wiloerton, The  re q u is it io n in g  o f 
the  steam sh ip  was u ltra  vires th e  B r it is h  
A d m ira lty ,  a nd  th e  p la in t if fs  ca n n o t re ly  upon 
th e ir  v o lu n ta ry  com p liance  w ith  an u ltra  vires 
d ire c tio n  as a re s tra in t  o f princes.

■8. 4 . Wright, K .C ., in  re p ly , re fe rre d  to
W atts, W atts, and  Co. v. M its u i and Co., 13 Asp. 

M a r Law  Cas. 580 ; 116 L . T . Rep. 353 ; (1917) 
A . C .227;

Rodocanochi and  others v. E ll io t t ,  2 A °p . M ar. Law  
Cas. 399 ; 31 L . T . Rep. 239 ; L. R cp. 9 C. P. 
518.

Cur. adv. vult.
B a il h a c h e , J .  read th e  fo l le w in g  ju d g m e n t:  

T^The p la in t if fs ,  th e  R uss ian  B ank fo r  F o re ig n  
tra d e , sh ipped on boa»d the  s team ship  Wotverton 
M  N ovorossisk, a pa rce l o f barley in  Sept, and 

t. 1914 fo r  ca rria g e  to  F a lm o u th  fo r  orders, 
tn e y  insu red  the barley upon the  in te n de d  voyage 
^ ’ th  de fendants, by a p o licy  dated th e  7 th  O ct. 
t “ l4 ,  aga in s t the  usua l perils , in c lu d in g  re s tra in ts  
C‘ princes, and aga inB t the  r is k s  excluded by the  
ree o f ca p tu re  and seizure clause, b u t th e  po licy 

d e lu d e d  “ a ll c la im s due to  de lay .”
The  Wolrerton bad n o t sailed when tb e  T u rk is h  

croverum ent closed the  D ardane lles . T h is  step 
Was fo llo w e d  by th e  dec la ra tio n  o f  w a r on

tb e  5 th  N o v . 1914. F ro m  th a t  da te  th e  
com m e rc ia l o b je c t o f the  a d ven tu re  was f r u s 
tra te d , and the  in su re d  voyage became im possib le . 
T he  Wolverton, w ith  the  barley on board , rem a ined  
a t N ovoross isk  t i l l  th e  barley began to  heat, 
when, between Dec. 1914 and Feb. 1915, i t  was 
d ischarged  in to  warehouse th e re  and recon
d itio n e d . I t  cou ld  have rem a ined  u n h u r t  in  
warehouse fo r  a yea r o r so.

T he  p o s itio n  as regards b o th  sh ip  and ca rgo  was 
una lte red  when on the  5 th  M a rch  1915 th e  sh ip 
owners were d irec ted  by the  L o rd s  o f  the  A d m i
ra lty  to  place th e ir  s team ship  a t  th e  d isposa l 
o f th e  R uss ian  G overnm ent, and th is  they  d id , 
b u t I  g a th e r th e  R ussians made no  use o f her. 
U p o n  th is  re q u is it io n  th e  p la in t if fs  cabled to  th e ir  
insu rance  b roke rs  here as fo l lo w s : “  Wolverton 
req u is itio n e d  by  B r i t is h  G o ve rn m e n t account 
R uss ian  G ove rnm en t. Im po ss ib le  re load  barley. 
C ons ide r case covered by  w ar r is k . Agreeable  
release u n d e rw r ite rs  fro m  a li r is k s  i f  u n d e r
w r ite rs  w i l l  pay d iffe rence  between p resen t prices 
a t  N ovorossisk and in su re d  va lue.”

T h is  cable was shown to  th e  de fendants, who, 
w ith  th e  o th e r u n d e rw rite rs  concerned, took  lega l 
advice upon th e ir  pos itio n , and on th e  15 th  M arch  
1915 they  dec lined  l ia b i l i t y .  T h is  decis ion was 
com m un ica ted  to  th e  p la in t if fs ,  who in  th e ir  tu rn  
took  lega l advice. T h e ir  la w y e r ’s o p in io n  was 
sent to  them  on o r  about th e  10 th  A p r i l  1915. 
O n its  rece ip t th e  p la in t if fs ,  w ith  a v iew  to  con 
certed  action , consu lted  w ith  th e  o th e r sh ippers 
on th e  same steam sh ip , and on th e  5 th  J u ly  
cabled th e ir  b roke rs  to  g ive  no tice  o f abandon
m en t. T h is  was done on th e  8 th  J u ly  in  these 
te rm s  : “  S team ship  Wolverton, N ovoross isk  to
U n ite d  K in g d o m  (A d m ira lty  approved). W e  are 
in fo rm e d  by th e  assured o f the  fo llo w in g  cons ign 
m ents o f b a rley  in su re d  per the  above steam sh ip  
th a t  th e  in te re s ts  have been d ischarged  a t  N ovo- 
roBsiek, and, ow ing  to  the  in a b il i ty  o f the  vessel to  
p e rfo rm  her voyage in  consequence o f the  w a rlike  
ope ra tions, they  in s t ru c t  us to  abandon to  you, 
and we hereby abandon to  you  th e ir  in te re s ts  in  
such sh ipm en ts  and  c la im  fro m  you  a to ta l loss o f 
th e  sum s insu re d .”  T h is  no tice  was re fused  by 
th e  u n d e rw rite rs , w hereupon th is  a c tio n  was 
b ro u g h t to  recover as fo r  a co n s tru c tive  to ta l 
loss o f the  b a rley  by “  re s tra in t by p rinces.”

T he  oase made fo r  th e  p la in t if fs  a t th e  t r ia l  
d iffe re d  m a te r ia lly  fro m  th e ir  case as pleaded. In  
th e  p o in ts  o f c la im , th e  re s tra in t re lied  upon was 
th e  re q u is it io n in g  o f th e  Wolverton ; in  a rg u m e n t 
th e  re s tra in t re lie d  upon was the c lo s in g  o f the  
D ardane lles . I n  th e  p o in ts  o f c la im , th e  no tice  
o f abandonm ent pleaded was th e  fo rm a l 
no tice  o f  the  8 tb  J u ly  1915; in  a rg u m e n t, the 
no tice  re lied  upon  was th e  cab legram  o f th e  5 th  
M a rch  1915. I  w il l deal f ir s t  w ith  th e  case as 
presented to  me in  a rgum en t.

T he re  is  no d o u b t th a t the  a c tio n  o f  th e  
T u rk is h  G o ve rn m e n t in  c los ing  th e  D ardane lles 
f lu s tra te d  th e  adventu re , and, i f  th is  were a 
c h a rte r-p a rty  case, th e  decis ion in  Jeipel and 
others v. Smith and another (1 Asp. M a r. 
L a w  Gas. 2 6 8 ; 26 L . T . Rep. 3 6 1 ; L . R ep 
7 Q  B  404; would be iu  p o in t, and decisive 
in  the p la in t i f f ’s fa vo u r. T h is  is n o t a ch a rte r- 
p a rty  b u t a m arine  insu ra n ce  case, and, 
a lth o u g h  the  w ords " r e s t r a in t  o f  p r in c e s ”  mean 
the  same w he ther in  ch a rte r-p a rtie s  o r in  po lic ies, 
i t  is  c lea r fro m  a com parison  o f Hadkinson v.
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Robinson (3 Bos. &  P . 388) w ith  Geipel and 
others v. Smith and another (sup.) th a t  an 
a d ven td re  m ay be fru s tra te d  by re s tra in ts  o f 
p rinces so as to  excuse pe rfo rm ance  o f a ch a rte r- 
p a r ty  by a sh ip p e r o r  sh ipow ner, and y e t n o t 
g ive  any r ig h t  o f a c tio n  aga ins t u n d e r
w r ite rs  fo r  a co n s tru c tive  to ta l loss. T he  
reason fo r  t.be d is t in c t io n  is  n o t to  be sough t 
in  any d iffe rence  in  th e  m ean ing  o f the  
phrase, b u t  in  th e  s tr ic tne ss  w ith  w h ich  the  
proximo, causa is  app lie d  in  insu rance  cases. I t  
is  c lea r upon th e  a u th o r it ie s  th a t  th e  c los ing  o f 
thei D a rdane lles  was a re s tra in t o f princes, and 
th e  o n ly  d o u b t is  w h e th e r th a t  a c t was th e  p ro x i
m ate  o r, as L o rd  S um ner p re fe rs , th e  d ire c t 
cause o f the  d e s tru c tio n  o f th e e d v e n tu re , in  the  
sense req u ire d  b y  insu rance  law . S ta ted  in  
te rm s  o f decided cases, th e  question  is w he ther 
th is  is  a case o f th e  Badkmson v. Robinson 
(3 Bos. &  P . 388) class, o r  o f th e  Rodocanoi hi v. 
E llio tt (2 Asp. M ar. L a w  Gas. 399; 31 L .  T . 
R ep. 239 ; L  R ep. 9 C. P . 518j class. I  
th in k  i t  is  o f th e  la tte r  class, and I  am  the  
less concerned to  discuss the  p o in t, because in  
Waits, Watts, and Go. Limited  v. M itsui and 
Co Limited  (13 A sp . M a r. Law Gas. 580 ; 116 
L .  T . R ep  353 ; ( I9 1 7 j A . C. 227) th e  ju d g m e n ts  
in  a i l  th e  cou rts , in c lu d in g  th e  H ouse o f L o rd s , 
p roceed upon  th e  fo o t in g  th a t  c ircum stances 
such as those in  th e  p resen t case w ou ld  g ive  
r ise  to  a c la im  fo r  co n s tru c tive  to ta l loss. I  
th in k ,  the re fo re , th e  c lo s in g  o f th e  D a rdane lles  
was such a re s t ra in t  o f p rinces as w ou ld  on due 
n o tice  o f aba nd o n m e nt c o n s titu te  a co n s tru c tive  
to ta l loss o f  th e  ba rley .

T h e  de fendan ts  have tw o  answers to  th is . 
F ir s t ,  th e y  re fe r  me to  th e  w r it te n  c lause in  
th e  p o lio y  re a d in g  “ e x c lu d in g  a l l  c la im s  due to  
de lay ,”  and  th e y  say th e  c la im  based upon  th e  
c lo s in g  o f  th e  D a rdane lles  is  a c la im  due to  
de lay . I  m u s t deal w ith  th is  answer a l i t t le  
c lose ly , because I  confess th a t  I  th o u g h t, d u r in g  
th e  a rg u m e n t, th e re  was ve ry  l i t t le  in  th e  p o in t. 
I  have since read th e  decis ion o f  th e  H ouse o f 
L o rd s  in  Bensaude and others v. Thames and 
Mersey M arine Insurance Company Lim ited  
(8 A sp . M a r, L a w  Cas. 315 ; 77 L .  T . Rep. 282 ; 
(1897) A. C, 609) tw o  o r th re e  tim es, and I  am  
now  sa tis fied  th a t  th e  p o in t is  one th a t  deserves 
ve ry  c a re fu l cons ide ra tion .

T h e  p o lic y  in  th is  case con ta ins  th re e  w r it te n  
clauses as th u s : “  T h is  insu rance  also to  cover 
th e  r is k s  excluded by  th e  free  o f c a p tu re  and 
se izure  c la u s e ” ; “ e xc lu d in g  a l l  c la im s due to  
d e la y ” ; “ e xc lu d in g  d e te r io ra tio n  and loss o f 
m a rk e t.”

T he  Bensaude case (8 A sp . M a r. L a w  Gas. 315 ; 
77 L .  T . R ep. 282 ; (1897) A . C. 609) was one o f 
insu rance  on fre ig h t ,  and th e  m a te r ia l clause 
r a n : “  W a rra n te d  fre e fro m  any c la im  consequent 
on  loss o f t im e , w he ther a r is in g  fro m  a p e r il o f 
th e  sea o r  o the rw ise .”

1 ca n n o t d is t in g u is h  these w ords f ro m  th e  
second w r it te n  clause in  th is  p o lic y . T h e  words 
“  w he the r ^a ris ing  fro m  a p e r il o f th e  sea o r 
o therw ise  ”  are  surp lusage, fo r  every c la im  
u pon  a p o lic y  m u s t arise fro m  a p e r il in su red  
aga ins t.

T he  w ords “ an y  c la im  consequent on loss o f 
t im e  ”  m u s t mean any c la im  fo r  losses due to  
de lay, and  th e  w ords in  th is  p o lic y , “ c la im s  due 
to  de lay ,”  o b v ious ly  mean th e  same th in g .

I n  th e  Bensaude case (sup.) th e  m a in  s h a ft o f 
th e  steam sh ip  Peninsular b roke  o w in g  to  a p e r il 
o f th e  sea. I t  was im poss ib le  to  re p a ir  i t  w ith in  
any reasonable tim e . T he  voyage was th u s  f ru s 
tra te d , and  th e  f r  ig h t  los t. U p o n  those facte , 
th e  H oubb o f L o rd s  he ld  th a t  th e  c la im  aga ins t 
th e  u n d e rw rite rs  fo r  a to ta l loss o f f r e ig h t  fa iled , 
upon  th e  g ro u n d  th a t  such a c la im  was “ conse
q u e n t on loss o f  t im e  ”  w ith in  th e  w a rra n ty  in  
th e  p o lic y .

L o rd  H e rsch e ll says in  8 A sp . M a r. L a w  
Gas. 315 ; 77 L  T . R«p. 282, a t p. 284 ; (1897) 
A. C , a t  p. 668 : “  T h a t loss m u s t arise  fro m  
one o f  th e  p e rils  insu red  aga inst. W h a t is 
th e  m ean ing  o f say ing  th a t  th e  u n d e rw r ite r  
is  n o t to  be lia b le  fo r  any o la im  consequent 
on loss o f t im e ?  I t  m u s t mean th a t, a lth o ug h  
th e  s u b je c t-m a tte r  insu red  has been los t, and 
a lth o u g h  i t  has been lo s t by a p e r il in su re d  
aga inst, i f  th e  c la im  depends on I obs o f t im e  in  
th e  p rose cu tio n  o f th e  voyage, bo th a t  th e  adven
tu re  ca n n o t be com p le ted  w ith in  th e  tim e  con
te m p la te d , then  th e  u n d e rw r ite r  is  to  be exem pt 
fro m  l ia b i l i t y . ”

I  confess I  ca n n o t d is t in g u is h  th e  tw o  cases. 
I n  th e  Bensaude case (sup.) the re  was a p e ril 
in su red  a g a in b t— nam e ly , o f the  sea ; th e  p rope lle r 
s h a ft broke. H ere , the re  was a p e r il insu red  
aga in s t— nam ely, re s tra in t  o f  princes. The  
D a rdane lles  was closed. I n  th e  Bensaude case 
(sup.), th e  b roken  p ro p e lle r s h a ft necessitated such 
de lay in  th e  p rosecu tion  o f  th e  voyage, th a t  the 
a dven tu re  was fru s tra te d .

H ere , th e  re s tra in t o f  p rinces  was th e  same 
th in g . I n  b o th  cases, i t  was de lay due to  a p e ril 
in su re d  aga ins t, w h ich  caused in  th e  one case 
th e  to ta l Iosb o f th e  f re ig h t,  and  in  th e  o th e r the 
co n s tru c tive  to ta l loss o f the cargo. T h e  fa c t th a t  
th e  su b je c t m a tte r  was in  th e  one case f re ig h t  
and  in  th e  o th e r case b a rle y  seems to  me 
im m a te r ia l.

I  do  n o t fo rg e t th a t  in  th is  case th e re  are th ree  
w r it te n  clauses, w h ich  m u s t a l l  have a m ean ing  
g iven  to  them , i f  possible, and I  t h in k  th is  can be 
done w ith o u t d o in g  v io lence to  any one o f them .

T h e  w ords “ e x c lu d in g  d e te r io ra tio n  o r  loss o f 
m a rke t,”  iu  th e  th ir d  clause, show th a t  th e  words 
“  e xc lu d in g  a ll  c la im s due to  de lay ,”  in  th e  second 
clause, are  n o t re s tr ic te d  to  such classes o f  loss 
as d e te r io ra tio n  o r  loss o f m arke t. T he y  may 
cover th e  same g ro u n d , b u t  th e y  are c e rta in ly  o f 
w id e r im p o r t. N o r  do th e  words in  th e  second 
clause n u l l i f y  th e  f ir s t  clause, w h ich restores the 
free  o f ca p tu re  and  seizure clause, o r  w h o lly  
exc lude  th e  p r in te d  w ords “  re s tra in ts  o f p rinces,’ 
fo r  the re  m ay w e ll be fo rm s  o f re s tra in t w h ich 
in vo lve  ca p tu re  o r  p h ys ica l d e te n tio n  o r  confisca
t io n  o f th e  goods. I  ow n I  am  su rp rised  a t  the 
re s u lt th u s  a rr iv e d  a t, b u t  I  th in k  th e  de fendan ts ’ 
f ir s t  answ er is a good one.

T he  de fendan ts ’ second answ er to  th e  p la in t if fs ’ 
c la im  based on th e  c los ing  o f  the  D ardane lles  i 8 
th a t  th e y  gave no n o tice  o f abandonm ent. 1 ° 
th is  th e  de fendants are r ig h t ,  fo r ,  assum ing  f 01’ 
th e  m om ent th a t  th e  cab legram  o f th e  5 th March 
1915 was a su ffic ien t n o tice  o f abandonm ent, i t  
was n o t based upon the  c lo s in g  o f the  D a rd a n e lle s  
b u t upon  th e  re q u is it io n in g  o f th e  Wolverton. 1 
am  n o t say ing  th a t  a c lea r and un q ua lified  no tice  
o f abandonm ent w ou ld  be bad i f  based upon the 
w ro ng  g rounds  when good g ro u n d  existed, b u t 
th is  cab legram  canno t be trea te d  as a no tice  o f
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abandonm ent a t a l l  a p a rt fro m  th e  reference to  
th e  re q u is it io n in g  o f th e  Wolverton.

T he  p la in t if fs  fo r  some reason o r  o ther, p ro b a b ly  
because th e y  had a b e tte r  a p p re c ia tio n  th a n  
m yse lf o f  th e  Bensaude case (sup ), never trea ted  
th e  f ru s tra t io n  o f th e  a d ven tu re  by th e  c los ing  o f 
th e  D a rdane lles  as g iv in g  them  a r ig h t  to  c la im  
aB fo r  a co n s tru c tiv e  to ta l loss. E ven , the re fo re , 
i f  th e  loss w ou ld  o the rw ise  fa l l  upon  th e  p o licy , 
th e  fa ilu re  to  g ive  n o tice  o f abandonm ent is fa ta l. 
I  m ay add th a t  I  shou ld  in  any case have he ld  a 
n o tice  g iven  o n  th e  5 th  M a rch  too  la te . T he re  
was no  p re tence fo r  supposing  a fte r  th e  dec la ra 
t io n  o f w a r aga in s t T u rk e y  on  th e  5 th  N o v . 1914 
th a t  th e  D a rdane lles  w ou ld  be opened w ith in  any 
reasonable tim e , and to  have w a ited  fo u r  m on ths  
before g iv in g  n o tice  o f am endm ent w o u ld  
have been too  long . T h e  re s u lt is th a t  th e  
c lo s in g  o f the  D a rda n e lle s  does n o t a v a il th e  
p la in tif fs .

I  now  address m yse lf to  th e  re s tra in t  o f p rinces 
re lie d  upon in  th e  p o in ts  o f c la im — nam e ly , the  
re q u is it io n in g  o f th e  s team sh ip  Wolverton by th e  
L o rd s  o f th e  A d m ira lty  fo r  th e  R uss ia n  service.

T he  fa c t  th a t  th e  p la in t if fs  d id  n o t choose to  
g ive  no tice  o f abandonm ent to  th e ir  u n d e rw r ite rs  
upon th e  c los ing  o f th e  D a rdane lles , even assum
in g  th a t  th e y  co u ld  have done so, does n o t prec lude  
them  fro m  c la im in g  fo r  a co n s tru c tive  to ta l loss 
i f ,  w h ile  the  goods are s t i l l  in  specie, some subse
quen t re s tra in t o f p rinces has happened w h ich  
ju s tif ie s  such a c la im  : (see Woodside and Co. v. 
Clobe M arine Insurance Company Limited. 8 
A -p .  M a r. L a w  Cas. 118; 73 L .  T . R ep. 626 ; 
(1896; 1 Q. B . 105).

A n  o rde r o r  re q u is it io n  b y  th e  L o rd s  o f the  
A d m ira lty ,  i f  w ith in  th e ir  powers, is  b in d in g  
upon a B r i t is h  o w n e r; and i f  he, as a lo y a l 
sub jec t, obeys i t ,  and by h is  obedience th e  goods 
w h ich  he has engaged to  c a rry  cannot be ca rrie d  
At a ll,  o r  canno t b i  ca rried  to  th e ir  des tina tion , 
the insu red  adventu re  is destroyed by re s tra in t o f 
p rinces as the  p ro x im a te  cause o f the  d e s tru c tio n . 
And the ow ner o f th e  goods, upon g iv in g  t im e ly  
no tice  o f abandonm ent, can recover ag a in s t his 
u n d e rw rite rs  as fo r  a co n s tru c tive  to ta l loss : (see 
British and Foreign M arine Insurance Company 
v - Sunday and Co., 13 Asp. M ar. La w  Cas. 
289; 114 L .  T . Rep. 5 21 ; (1916) 1 A . 0 .  650). 
The  détendants, however, say th a t  th e  re q u is i
t io n  in  th is  case was ultra vires, and  th a t  
an ultra vires com m and is  n o t a re s tra in t o f 
Princes. I  have searched in  va in  fo r  a u th o r ity  
upon the  p o in t. N one  was c ited  to  me, and I  can 
fin d  none. T here  are suggestions here and there  
fro m  w hich in ftre n c e s  may be d raw n , b u t n o th in g  
jnore. I  m u s t th e re fo re  deal w ith  th e  m a tte r  as 
nest I  cau, w ith o u t the  assistance fro m  a u th o r ity  
w h ich  1 shou ld  bave been g la d  to  have had. T he  
P o in t is  o f im portance .

T he  re q u is it io n  was. in  m y  o p in io n , ultra vires. 
L n  th e  5 th  M a rc h  1915 th e  o n ly  a u th o r ity  th e  
A d m ira lty  had to  re q u is it io n  ships was g iven  to  
them  by the  P ro c la m a tio n  o f the  3 rd  A u g . 1914, 
And was confined to  th e  re q u is it io n in g  fo r  H is  
M a je s ty ’s se iv ice  o f  vessels o f B r it is h  owners 
W ith in  th e  B r it is h  Is les  o r  th e  waters ad jacen t 
there to . I t  is suggested by th e  p la in t if fs  th a t  the  
req u is it io n  in  th is  case is  w ith in  th e  R o y a l P re 
roga tive . I t  is n o t necessary fo r  me to  express 
Any o p in io n  upon th a t  p o in t. I t  was n o t pressed, 

fa r  as I  know , th e  R o y a l P re ro g a tiv e  can o n ly

be exercised th ro u g h  P ro c la m a tio n  o r  O rd e r in  
C o u u c il. I  was n o t re fe rre d  to  any P ro c la m a tio n  
o r  O rd e r in  C ou n c il, and l  kn o w  o f no  snch p re 
rog a tive . W h e re  re s tra in t takes th e  fo rm  o f an 
o rd e r and  n o th in g  more, th a t  o rd e r m ust, in  m y  
o p in io n , be one w h ich  has beh ind  i t  th e  forces o f 
th e  S ta te , w h ic h  can, i f  necessary, be la w fu lly  
em p loyed  to  oom pel obedience, i f  obedience is  
refused. N ow , an o rd e r ultra vires th e  A d m ira l ty  
cou ld  n o t be la w fu lly  en forced  e ith e r  b y  seizure, 
d e ten tion , o r  con fisca tion  o f th e  sh ip , th e  sub jec t- 
m a tte r  o f th e  o rder, o r  by  fin e  o r im p ris o n m e n t o f 
he r owner. Obedience to  Buch an o rde r, however 
p ra ise w o rth y  in  a lo y a l c it ize n , is  in  m y  o p in io n , 
a v o lu n ta ry  ac t oa h is  p a r t  and  n o t a re s tra in t o f 
p rinces.

I t  is q u ite  o therw ise  i f  th e  o rd e r is  accom panied 
b y  th re a ts  o f fo rce  o r  fo llo w e d  by th e  use o f fo rce . 
I n  such a case, d isobedience n o t be ing  ille g a l, th e  
use o f fo rce  to  com pel obedience is  i l le g a l and  
is a re s tra in t o f  p rinces upon  w h ich  a c la im  
a g a in s t the  u n d e rw rite rs  fo r  loss b y  re s tra in t  o f 
p rinces m ay be founded : (see Loza ns v. Janson, 
1859, 2 E . &  E . 160).

P u rs u in g  the  m a tte r  fu r th e r  a t  th e  expense o f 
re ite ra tio n , the  intra vires o rd e r o f  th e  B r i t is h  
A d m ira lty  to  a B r it is h  ow ner is  a re s tra in t o f 
p rinces, and loss due to  obedience to  such an. 
o rde r is recoverab le  fro m  u n d e rw rite rs .

D isobedience to  such an o rde r is  an ille g a l a c t 
and renders th e  po lic ies  vo id . F orce  used to  
com pe l obedience is a re s tra in t  o f  p rinces, b u t, 
loss due to  such resistance, ca n n o t ba recovered 
fro m  th e  u n d e rw rite rs . W h e n  th e  o rd e r is  ultra  
vires, th e  oppos ite  is  th e  case. D isobedience to  
such an o rd e r is  n o t ille g a l, b u t th e  e m p lo ym e n t 
o f fo rc e  to  com pe l obedience is. I t s  e m p lo y m e n t 
is a re s tra in t o f  princes, th e  po lices are  n o t 
avoided, and  losses due to  th e  re s tra in t  are 
recoverable.

I t  seems to  me to  fo llo w  th a t, as d isobedience to  
an ultra vires o rd e r is  n o t il le g a l,  obedience to  
such an o rde r, unless com pe lled  by fo rce  o r  
th re a ts  o f fo rce, is  a v o lu n ta ry  a c t and n o t a 
re s tra in t  o f princes.

I f  bo, th e  d e s tru c tio n  o f th e  a dven tu re  due to  
com pliance o f th e  owners w ith  th e  re q u is it io n  o f 
th e  Wolverton was n o t a loss due to  re s tra in t o f 
p rinces, and 1 so ho ld .

T he  decis ion a t w h ich  I  have a rr iv e d  renders i t  
unnecessary to  cons ider when due n o tice  o f 
abandonm ent was g iven , b u t  I  w i l l  s ta te  m y 
o p in io n  u pon  th e  p o in t in  case m y view s upon th e  
re q u is it io n in g  o f th e  Wolverton are h e ld  to  be 
w rong. T h e  no tice  pleaded o f th e  8 th  J u ly  1915 
was, I  th in k ,  c le a rly  too la te , even i f  i t  is  n o t 
ob jec tionab le  fo r  th e  g rounds i t  gives.

T he  cab le  o f th e  5 th  M a rch  1915 was in  t im e , 
and i t  g ives th e  r ig h t  g round , i f  i t  o u g h t to  be 
trea te d  as a n o tice  o f abandonm ent a t a ll.

I t  is  n o t  necessary to  g ive  n o tice  in  any p a r
t ic u la r  fo rm  o r to  use th e  w o rd  “ abandon,”  in  
sp ite  o f L o rd  E U enbo rough ’s observa tions in  Par- 
meter v. Todhunter (1808,1 C am p 541). I t  is now  
su ffic ien t th a t  the  no tice  shou ld  be in  such  te rm s 
as conveyed th e  in su re d ’s in te n tio n  to  th e  u n d e r
w r ite rs  : (see Currie and Co. v. Bombay Native 
Insurance Company, 22 L .  T . R ep. 317 ; L .  R ep., 
3 P . C. 72).

I  have had th e  advantage  o f th e  v iews o f  th e  
de fendan ts ’ u n d e rw r ite r  upon  th e  cab leg ram , and  
he te lls  m e th a t  a lth o u g h  he does n o t rem em ber
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seeing i t ,  y e t upon  rea d in g  i t  he rega rds i t  as 
n o tice  o f abandonm ent, fo llo w e d  by a suggestion  
o f  com prom ise. T h a t i t  was so unders tood  by 
th e  u n d e rw rite rs  a t th e  tim e  is  fa ir ly  p la in , as 
th e y  to o k  lega l advice upon i t  and upon th e  p o s itio n  
g e n e ra lly , and dec lined  l ia b i l i t y .  I  am  sa tis fied  
th a t  th e  de fendan ts ’ u n d e rw r ite r  saw th e  cab le 
g ram , and e n tire ly  accept h is s ta te m e n t th a t  he 
has fo rg o tte n  the  fac t.

T h e  de fendan ts  very n a tu ra lly  re fe r  me to  tw o  
le tte rs  o f the  b rokers  o f  th e  10 th  A p r i l  and  th e  
22nd J u ly  1915, in  w h ich  th e y  in fo rm  th e  p la in 
t i f f s  th a t  they have n o t g iven  n o tice  o f abandon
m ent. T he  b ro ke rs ’ c le rk  was ca lled , and he 
s ta ted  th a t  in  w r i t in g  those tw o  le tte rs  he had in  
m in d  th e  fo rm a l n o tice  in  set te rm s  w h ich  b rokers  
are in  th e  h a b it o f  g iv in g . I n  an y  case, as the  
p la in t if fs  them selves desired n o tice  to  be g iven , 
and as th e  b roke rs  showed th e  cab le  to  th e  u n d e r
w r ite rs , and th e  la t te r  unders tood  i t  a3 n o tice  o f 
abandonm ent, th e  v iew  o f th e  b roke rs  is n o t ve ry 
m a te r ia l.

1 shou ld  be disposed, i f  necessary, to  ho ld , 
th o u g h  w ith  some h e s ita tion , th a t  th e  cab legram  
o f th e  5 th  M ir c h  1915 was, in  th e  c ircum stances 
a su ffic ie n t n o tice  o f abandonm ent.

T he  n e t re s u lt  is  th a t  the re  m u s t be ju d g m e n t 
fo r  th e  de fendan ts  w ith  costs.

Judgment fo r defendants.
S o lic ito rs  fo r  th e  p la in t if fs ,  Botterell and Roche.
S o lic ito rs  fo r  th e  de fendants, W illiam  A. Crump 

and  Son.

Tuesday, M ay  14.
(B e fo re  Sa n k e t , J.)

H a r r ie s  v. Sh ip p in g  C o n t r o l l e r , (a) 
Requisition —  Ship under charter at time of 

requisition— Admiralty taking war risk— Value at 
time of loss— Effect of requisition on value.

A ship was requisitioned by the Admiralty under a 
charter-party, which provided that the Admiralty 
should take war risks “ on the ascertained value of 
the steamer, i f  she be totally lost, at the time of such 
loss ”  The effect of the requisition was to reduce 
the value of the vessel as compared with the value 
she would have had i f  she had not been under 
requisition. The vessel was totully lost by enemy 
action.

Held, that the proper value to put upon her was the 
reduced value consequent upon the requisition.

A w a r d  o f a rb itra to rs  as stated in  the fo rm  o f a 
special case stated fo r the op in ion o f the court.

T he  ques tion  was w he the r in  v a lu in g  a vessel 
w h ich  had been to ta l ly  lo s t by enem y a c tio n  the  
fa c t  th a t  th e  vessel was u n d e r re q u is it io n  a t  the 
da te  o f th e  loss shou ld  be ta ke n  in to  cons ide ra 
t io n .

T he  m a te r ia l fac ts  are as fo llo w s  :—
T h e  steam er Longbenlon was re q u is it io n e d  in  

Dec. 1914 under the  te rm s o f  th e  o ffic ia l ch a rte r- 
p a rty  know n  as T99 . She was lo ^ t by enemy 
a c tio n  on th e  27th Ju n e  1917.

B y  clause 19 of th e  c h a rte r-p a rty  :
The risks  o f w ar w h ich  are taken by the  A d m ira lty  

are those risks  w h ich  would be excluded fro m  an 
o rd ina ry  E ng lish  po lioy o f m arine insurance by the
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fo llo w irg  b u t no t more extensive clause : W arran ted  
free o f capture, seizure, and detention and the conse
quences thereof, o r o f aDy a tte m p t the rea t, p iraoy 
excepted, and also from  a ll consequences o f hos tilitie s , 
o r w a rlike  operations, w hether before or a fte r declara- 

, tio n  of war. Such risks are taken by the A d m ira lty  on 
the  ascertained value o f the steamer, i f  she be to ta lly  
los t, a t the tim e  of suoh loss, or, i f  she be in ju red , on the 
ascertained value i f  enoh in ju ry . Sbonld a dispute arise 
as to  the value o f the  steamer, the  same sha ll be settled 
as la id  down in  clause 31.

B y  clause 31 :
A n y  dispute a ris in g  under th is  cha rte r sha ll be re ferred 

under the provis ions o f the A rb itra t io n  A o t 1889, o r any 
am endm ent thereof, to  the a rb itra t io n  o f tw o  persons, 
one to  be nom inated by the  owners and the other by  the 
A d m ira lty , and. should sneh a rb itra to rs  be nnable to  
agree, the  decision o f an um pire whom they elect shall 
be fina l and b ind ing upon bo th  parties hereto, and i t  is 
fu r th e r  m u tua lly  agreed th a t such a rb itra t io n  sha ll be 
a con d ition  precedent to  the commencement o f any 
action  a t law .

T he  aw ard  s ta ted  t h a t :
I t  was proved before us, and was no t disputed by  the 

owners, and I  find  th a t in  Jnne 1917 the value o f a 
B r it is h  Bhip, or the price a t w h ich  she cou ld be sold, 
varied according as a t the date o f the, sale she was or 
was no t under re qu is ition  (w ith  a possible chance of 
being released from  requ is ition ). She would command 
a sm aller price, w hich I  w i l l  c a ll £ x ,  than  the price, 
w h ich  I  w il l  ca ll £ y ,  w h ich she would command i f  she 
was then no t under requ is ition  (b u t w ith  the possible 
chance of being requisitioned). I  fu r th e r find th a t if ,  as 
occurred in  regard to  certa in  ships in  certa in  exceptional 
circum stances, she was then  sold b o th  free fro m  requi
s ition  and sub ject to  a guarantee or promise by  the 
C ontro lle r th a t she would no t be requis itioned, she 
would command a price s t i l l  b ighe r than £ y .

T he  u m p ire  fo u nd  th a t  th e  va lue o f  th e  Long- 
benton on  th e  27th June  1917, when she was under 
req u is it io n , was 28 5001.— i  e., 35001. m ore th a n  the 
25 0001. pa id  a lready by the C o n tro lle r  on account. 
I f  on th e  27 th  Ju n e  she had n o t been under 
re q u is it io n  her va lue w ould  have been 44,5001 —- 
i.e., 19,5001. m ore th a n  th e  B u m  so p a id  on 
account.

I t  was contended on b e h a lf o f th e  owners th a t  
in  th e  c ircum stances they  were e n tit le d  to  c la im  
w h a t th e  u m p ire  ca lled £g, and w ha t he fo u n d  to  
be 44 5001. T hey a rgued th a t i t  was th e  a c tio n  o f 
th e  A d m ira lty  o r  o f th e  C o n tro lle r  in  p la c in g  and 
keep ing  th e  sh ip  under re q u is it io n  w h ich  bad a t 
th e  tim e  o f he r loss reduced he r va lue fro m  £g  to  
£x, and th a t  th e  C o n tro lle r  was n o t e n tit le d  to  
ta ke  advantage  o f th is  a c tio n  o f h im s e lf o r  o f his 
predecessors in  so re d u c in g  he r va lue  a t  th e  date 
o f th e  loss.

I t  was coDtedded on behalf o f the C ontro lle r 
th a t in  thecircum stances the owners were en titled  
to  cla im  only £x, which the um pire found to  be
28,5001.

T he  u m p ire  he ld  th a t  th e  c o n te n tio n  o f  the 
owners was w rong, and th a t  th e  co n te n tio n  o f the 
C o n tro lle r  was r ig h t .

T he  u m p ire  th e re fo re  aw arded th a t  th e  Con
t r o l le r  shou ld  pay to  th e  owners the  fu r th e r  sum 
o f 35001. beyond the  sum  o f 25,0001. a lready pa id  
by h im  on account.

T he  owners appealed.
R. A. Wright, K .C . and Le Quesne fo r  the 

owners.
T he  Attorney-General (S ir  F . E . S m ith , K .C .) 

and Dunlop fo r  th e  A d m ira lty .

M A R I T I M E  L A W  C A S E S .  

H a r r ie s  e. Sh ip p in g  Co n t r o l l e r .

(a) Reported by W. V, Ba l l , Esq., Barrl«ter-»t-Law.
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T h e  Oa r r ib . [ A d m .A d m  ]

Sa n  k e y , J .— T he  question  is  w ha t is  th e  p ro p e r 
value to  be p laced in  th e  c ircum stances upon a 
vessel req u is it io n e d  by th e  G ove rnm en t w h ich  was 
to ta lly  lo s t by  enem y a c tio n  on th e  2 7 th  Ju n e
1917. T h e  owners in  e ffec t say th a t  th e  G o ve rn 
m ent ca n n o t re ly  on th e  fa c t  th a t  th e  vessel w a s . 
under re q u is it io n  a t  the  t im e  o f he r loss, and th a t  
Ih a t fa c t m u s t n o t be ta ke n  in to  cons ide ra tion  in  
Assessing th e  va lue  to  be p laced u pon  her. T he  
A d m ira lty ,  on th e  o th e r hand, con tend  th a t  th a t  
L e t  m u s t be ta ke n  in to  co n s ide ra tion . [H is  
L o rd s h ip  re fe rre d  to  th e  fac ts , and  co n tin ue d  :]  
I t  appears to  me w h a t th e  a rb it ra to r  had to  f in d  
is the  va lue  o f th e  vessel a t  th e  t im e  o f he r loss. 
I 'o r  th e  purpose  o f assessing th e  va lue  o f  th e  
vessel he m u s t take  in to  cons ide ra tion  a ll  the  
L o ts  o f th e  case, and one o f th e  m ost m a te r ia l 
° f  those fa c ts  is  th a t  th e  vessel was a t  th e  t im e  
° f  he r loss u n d e r re q u is it io n . T h 9  ow ners ’ con 
te n tio n  is in  e ffec t th a t  th is  m a te r ia l fa c t m u s t be 
°m itte d . T h e y  argue th a t  th e  a rb it ra to r  m ust 
shu t h is  eyes to  th e  fa c t th a t  th e  vessel was under 
re q u is it io n  a t  th e  t im e  o f he r loss.

T he re  is  a n o th e r w ay o f lo o k in g  a t th e  m a tte r. 
R ^ r. 19 o f  th e  c h a rte r -p a r ty  am oun ts  to  an 
m d e rn n ity  a g a in s t th e  vessel be ing  lo s t b y  w ar 
risks. T h e  ow ners say th a t  th a t  p a ra g ra p h  
m ust be cons trued  as an  in d e m n ity  aga in s t any 
re q u is itio n . I  am  c £ o p in io n  th a t  th e  con ten tions  
o f th e  ow ners are w ro ng , and th a t  those o f  the  
A -d tn ira lty  are r ig h t .  T h e  aw ard  m u s t be 
upheld.

S o lic ito rs  : Bott.erell and  Roche, fo r  Vaughan 
8nd Roche, C a rd i f f ;  Treasury Solicitor.

p r o b a t e , d i v o r c e , a n d  a d m i r a l t y

D IV IS IO N .
A D M I R A L T Y  B U S IN E S S .

June 21, 22, and July 31 ,1917.

(B e fo re  H i l l , J . and  E ld e r  B re th re n .)
T h e  Ca r r ie , (a)

Admiralty— Salvage— Services rendered by British 
Patrol boats— Salvage of neutral vessel abandoned 
by her crew— Cargo salved owned by allied Govern
ment— Claim, by officers and crews of patrol boats

War and marine risks— Protection against sub
marines.

A  neutral vessel laden with a cargo of munitions 
belonging to an allied Government was stopped 
°n the high sea by a German submarine. The 
crew of the vessel were ordered to the boats, and 
those on the submarine made preparations to 
slnk the vessel, but before they accomplished this 
they became alarmed at the approach of two British 
Patrol boats and left the vessel. The crew were 
then in their boats some way off. The patrol boats 
then came up, but the crew of the neutral vessel 
refused to return to her, and the patrol boats stood 
by and ultimately towed the vessel into Falmouth, 
f  he officers and crews of the patrol boats then 
instilu ed proceedings for salvage against the 
Neutral ship and her cargo, but did not prosecute 
the claim against the cargo on ascertaining its 
ownership. On the hearing of the salvage action 
the defendants alleged that it was part of the duty 

J>J the patrol boats to save the allied cargo from a
aeported by L . F. O. Da b b y , Esci.. R»rri«ter-*t-L»w .

V o l . X I V . ,  N . S.

war risk, and. that, as the saving of the ship was 
only incidental to the saving of the cargo, no 
salvage was payable.

Held, that assuming the plaintiffs were under a duty 
to salve the cargo, they were under no duty to salve 
the vessel. That being volunteers and having saved 
the ship from both a maritime and war peril, they 
were entitled to salvage, and that both the maritime 
and war risk should be considered in arriving at 
the amount to be awarded.

Sa l v a g e  s h it .
T h e  p la in t if fs  were th e  com m anders, officers, 

and  crews o f H is  M a je s ty ’s steam  tra w le rs  
Fusilier and Kinaldie. B o th  vessels were on 
p a tro l d u ty  in  th e  E n g lis h  C hannel.

T he  de fendants were th e  owners o f  th e  Swedish 
steam sh ip  Carrie. T h e  salvage s n it  was in s t i
tu te d  a g a in s t th e  sh ip  and  ca rgo , b u t  w hen i t  was 
a lleged th a t  th e  cargo, w h ich  consis ted o f shells, 
steel p la tes, and m il i ta r y  stores, was ow ned by  th e  
F re n ch  G ove rnm en t, th e  p la in t if fs  d id  n o t proceed 
w ith  th e ir  c la im  a g a in s t th e  cargo.

T he  va lue  o f th e  Carrie was agreed a t 39,0002. 
T he  fa c ts  are f u l ly  s ta ted  in  th e  ju d g m e n t o f 
H i l l ,  J .

T he  s u it  was h e a rd  on th e  21st and  22nd June
1917.

Bateson, K  O. and Stephens fo r  th e  p la in t if fs .—  
T he  Carrie was saved fro m  to ta l loss. She w ou ld  
have been sun k  b y  th e  subm arine  i f  th e  salvors 
had  n o t come up. H e r  crew  h a v in g  abandoned 
he r she was also in  danger o f be ing  lo s t b y  sea 
p e rils . T he  fa c t  th a t  th e  Carrie was also saved 
fro m  a w a r p e r il shou ld  be ta ke n  in to  a c c o u n t:

The F. D. Lambert, ante, p. 278; 119 L . T . Rep. 
119 ;

The Francis and Eliza, 2 Dods. 115.

T he  p la in t if fs  were v o lu n te e rs ; the re  was no d u ty  
on them  to  save th e  Carrie. T he  men who boarded 
th e  Carrie ra n  considerab le  r is k  w h ich  shou ld  also 
be ta ke n  in to  account.

Laing, K .C . and H. C. S. Dumas ( fo r  C. P. 
Langton, se rv ing  in  H is  M a je s ty ’s forces).—  
T he  p la in t if fs  are n o t e n t it le d  to  salvage. T he  
sa lv in g  o f th e  cargo, w h ich  was owned by an 
a llie d  G ove rnm en t, was p a r t  o f th e ir  p u b lic  
d u t y :

The Cargo ex Ulysses, 6 A sp. M ar. Law  Cas. 354 ; 
60 L . 'T. Rep. I l l ; 13 Prob. D iv . 205.

T he  sa lv in g  o f th e  sh ip  was o n ly  in c id e n ta l to  
sa lv in g  th e  cargo. I t  is  th e  d u ty  o f H is  M a je s ty ’s 
navy to  rescue vessels fro m  dangers w h ich  are n o t 
m a r it im e  d a nge rs :

The Francis and Eliza (ubi sup.).
Kennedy on C iv il Salvage, 2nd ed it., pp. 112, 113.

In  th e  F. D . Lambert (ubi sup.) salvage was 
a d m itte d , b u t  a ve ry  s m a ll aw ard  was g iven  in  
th a t  case and i t  shows th a t  p a tro l vessels o u g h t 
to  rende r such a service as th is  as p a r t  o f th e ir  
d u ty  w ith o u t rew ard . T he  p la in t if fs  o n ly  saved 
the  Carrie f ro m  a w a r p e ril, T he re  was no rea l 
r is k  o f loss by a m a r it im e  p e ril.

Stephens in  re p ly .— T he  p la in t if fs  m ay owe a 
d u ty  to  a B r i t is h  sh ip  in  c ircum stances such as 
these, b u t, even i f  th a t  is  so, th e re  is  no g ro u n d  
fo r  say ing  th a t  a B r it is h  vessel owes such a d u ty

2 T



322 MARITIME LAW CASES.
Adm.J The Carrie. [ A d m .

to  a n e u tra l vessel. N o  c la im  is  now  made 
aga in s t the  cargo.

J u d g m e n t was reserved and was de live red  on 
th e  31st J n ly .

July  31.—Hill, J  — T h is  is  a c la im  fo r  salvage 
services rendered on 1st and  2nd Jan . 1917, by 
th e  com m anders, offioers, and  crews o f H is  
M a je s ty ’s p a tro l boats Fusilier and  Kinaldie  to  
th e  Swedish steam sh ip  Carrie. T he re  is no  c la im  
a g a in s t he r cargo, w h ich  was s ta ted  to  have been 
consigned to  th e  F rench  G ove rnm ent, and  n o th in g  
was said abou t any f re ig h t  a t  r isk .

T he  Carrie is  a s team sh ip  o f  892 tons gross, 
and  ca rr ie d  a crew  o f s ix teen  hands. She was on 
a voyage fro m  G lasgow  to  N an tes . H e r  va lue  is  
39,0001.

T he  Fusilier is  an a rm ed steam  tra w le r  o f  276 
tons gross, w ith  engines o f  510 horse-power in d i 
cated, and has a com p lem en t o f seventeen hands. 
T he  Kinaldie  is  an a rm ed steam  tra w le r  o f  197 
tons  gross, w ith  engines o f 450 horse-power in d i
cated, and a com p lem en t o f th ir te e n  hands a ll 
to ld . B o th  vessels were in  th e  service o f H is  
M a je s ty , and  the re fo re  th e  services o f th e  sh ips 
as in s tru m e n ts  o f salvage were g ra tu ito u s .

T he  o n ly  question  is, w h a t were th e  persona l 
services o f  the  p la in tif fs , and were th e y  salvage 
services, and, i f  th e y  were, w h a t is  a p ro p e r 
aw ard ? U n d o u b te d ly  th e  tra w le rs  saved the  
Carrie f ro m  a p o s itio n  o f  p e r il and b ro u g h t her 
in  ea fe ty  in to  F a lm o u th , b u t th e  c ircum stances 
have to  be considered.

Soon a fte r  3 p.m . on th e  1st Jan . 1917 the  
Carrie was stopped by  a G erm an  su b m a rin e ; 
h e r m aste r and crew  were o rdered  in to  th e  boats 
(tw o  in  n um ber), and th e  subm arine  was p re 
p a r in g  to  s in k  th e  Carrie when i t  became a la rm ed  
o r  s igh ted  some o th e r p rey. A t  any ra te , i t  sub 
m erged and  d isappeared, le a v in g  th e  Carrie w ith  
no  one on  board, and th e  crew  o f th e  Carrie in  
th e ir  boats, some h a lf-m ile  away fro m  th e ir  sh ip . 
H e r  p o s itio n  was a bou t tw e n ty  m iles sou th  o f the  
W o lf .  T he  w eather was fine, the re  was a fresh  
n o rth -w e s te r ly  w ind , and th e re  was considerab le  
swell.

I n  these c ircum stances, betweeen 4 and  5  p .m ., 
th e  Carrie was s ig h te d  by  th e  tra w le rs , and  th e y  
came to  h e r assistance. T h e  p la in t if fs  say 
th e  subm arine  subm erged on s ig h t in g  th e  
tra w le rs . T h e  tra w le rs  c la im  no m e r it  in  th is . 
T h e y  had  had a re p o r t o f a subm arine , and  were 
sea rch ing  fo r  i t  when th e y  s igh ted  th e  Carrie. 
O n com ing  up, th e  lie u te n a n t in  com m and to ld  
th e  m aste r to  re tu rn  to  th e  Carrie, and said th a t  
th e  tra w le rs  w o u ld  escort h im  to  U sh a n t. T he  
crew  were u n w ill in g , and th e  m aste r refused  to  
re tu rn . T he  Kinaldie  to o k  th e  crew  o u t o f  th e  
boats, and  th ro u g h o u t th e  n ig h t  th e  tw o  tra w le rs  
p a tro lle d  a b o u t th e  Carrie. So fa r  the re  is  no 
d ispute.

A s  to  w h a t happened on  th e  fo llo w in g  m o rn in g  
th e re  is  a com p le te  c o n tra d ic tio n  o f evidence. 
T he  evidence o f  the  m aste r a nd  o thers  o f th e  
Carrie’s crew  is  th a t  th e y  asked to  be a llow ed 
to  re tu rn  to  th e  sh ip  and co n tin ue  th e ir  voyage, 
and  th a t  pe rm iss ion  was refused. T h e  evidence 
fro m  th e  tra w le rs  is  th a t  th e  m aste r o f th e  Carrie 
was asked and  u rged  to  re tu rn  to  h is  sh ip  w ith  h is  
crew, and  th a t  he refused. H a d  th e  de fen d a n t’s 
evidence been tru e  i t  w ou ld  have re flec ted  ve ry  
g re a tly  upon those in  charge o f  th e  tra w le rs , b u t

i t  is  n o t  tru e . H a v in g  heard  and  seen th e  w it* 
nesses and considered th e  docum ents, I  have no 
h e s ita tio n  a t a l l  in  a r r iv in g  a t  th e  conc lus ion  th a t 
th e  m aste r and  crew  o f th e  Carrie abso lu te ly  
refused  to  re tu rn  to  th e  sh ip . I  do n o t blame 
them . T he y  had  been o rdered  by  the  enemy to 
q u it  th e  sh ip , th e y  had a cargo  on board w h ich  
made them  p e c u lia rly  lia b le  to  a tta ck , an d  i f  tbs 
subm arine  aga in  fo u n d  them  on  board and on 
th e ir  way to  F rance  th e y  w ou ld  have g o t very 
sh o rt s h r i f t .  I  am  sa tis fied  th a t  these considera
t io n s  and th e ir  experiences o f  th e  day before had 
unnerved  the  m aste r and made h im  o n ly  too  glad 
to  leave h im s e lf and th e  Carrie to  th e  care o f the 
traw le rs .

T he  Fusilier th e n  p u t  o u t h e r boa t and sent 
th e  second hand and th re e  m en on board  the 
Carrie— in  th e  sw ell, w ith  no one on board the 
Carrie, i t  was n a tu ra lly  a w o rk  o f some r is k  to  
ge t on  board— and i t  was fo u n d  th a t  th e  fires had 
b u rn t  o u t and  the re  was no steam  on the  Carrie * 
engines. A  hawBer was passed and th e  Fusilier 
made fas t. A b o u t e ig h t o ’c lock th e  FusMer 
began to  tow , w ith  th e  Kinaldie  a cco m p a n y in g » 9 
an escort. A b o u t n ine  o’c lo ck  th e  hawser parted, 
and th e  Kinaldie  made fa s t and  began to  t o *  
a b o u t 9 45 w ith  th e  Fusilier accom panying  a9 
escort. A t  five  o’c lock th e  Carrie was b ro u g h t 
to  a safe anchorage in  F a lm o u th  H a rb o u r.

T h is  was a ve ry  u se fu l service. T h e  Carrie 
was in ta c t,  b u t, w ith o u t anyone on board, she 
m u s t have rem a ined  open to  subm arine  a ttack, 
and a t  the  m ercy  o f any bad w eather w h ich  m ig k t 
come on, and  she w ou ld  be u n l i t  a t n ig h t.  1* 
m ay be th e  crew  w ou ld  in  t im e  have p lu cke d  up 
courage to  re tu rn , b u t in  th e ir  th e n  s ta te  ot 
fe e lin g  i t  is  m uch  m ore l ik e ly  th e y  w ou ld  have 
ta k e n  re fuge  on th e  f ir s t  vessel w h ich  came up- 
N o  d o u b t some vessel w ou ld  have come a long 
tim e , b u t whoever came up  and assisted he would 
have rendered a salvage service, and, i f  the 
sa lvo r had n o t been a K in g ’s sh ip , th e  award 
w ou ld  have been th e  g rea te r.

A s  to  th e  r is k  to  th e  salvors, th a t  was n o t very 
d if fe re n t fro m  th e  r is k s  w h ich  th e  officers an® 
crews o f a rm ed  tra w le rs  are em ployed 
e n c o u n te r; th e re  is, however, a s u b s ta n tia l d i f f r,r'  
ence between th e  r is k  when to w in g  o r  escorting  
a d isab led sh ip  a t a necessarily  s low  speed »no 
th e  r is k  when th e  t ra w le r  is on  its  p ro p e r p a tro l 
du ties . T he re  was a lso some r is k  in  th e  boat 
w o rk .

Such be ing  th e  fac ts , th e  case w ou ld  be a very 
s im p le  one b u t fo r  th e  co n ten tio n  o f th e  def00' 
dan ts  th a t  th e  p la in t if fs ,  b e ing  th e  com m ander9’ 
officers, and crews o f K in g ’s sh ips, are n o t e n t it le 0 
to  any salvage as aga ins t th e  Swedish sh ip  because 
i t  was c a rry in g  cargo  fo r  th e  F re n ch  G overnm ent- 
T h e  co n te n tio n  is  th a t  the  p la in t if fs  were under a 
d u ty  to  save the  p ro p e rty  o f an  a llie d  G overnm en t  
and th a t  th e  sav ing  o f th e  sh ip  was a m ere in 01' 
d e n t in  the  saving  o f th e  cargo. I t  is  fu r th e r  sai0 
th a t  th e  sav ing  was n o t fro m  m a r it im e  b u t f r o 01 
w a r pe rils . ,

I  have a lready  fo u n d  th a t  th e  crew  refused  t  
r e tu rn  to  th e ir  sh ip . I t  is  c lear, the re fo re , tb»  
th e  sav ing  was n o t o n ly  fro m  a tta c k  b y  y*
enem y, b u t  a lso fro m  m a r it im e  p e rils . B u t  f 0_ - -  - —  — - -
th e  assistance o f  th e  p la in t if fs  th e  Carrie won
have been le f t  in  th e  open Bea w ith  no  one 0 
board. T he  p la in t if fs  b ro u g h t he r in to  p o rt. ™ 
d o u b t th e  s h ip  in  be ing saved fro m  m a r i t i01
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P erils was also saved fro m  enem y a tta c k , b u t  i t  1 
^a s  n o t saved o n ly  fro m  enem y a tta c k .

I  have n o t here  to  cons ide r w he ther th e  p la in 
t if fs  w ou ld  have been e n tit le d  to  salvage i f  the  
erew had re tu rn e d  to  the  Carrie and  th e  p la in t if fs  
bad escorted he r to  U sh a n t. F o r  such p ro te c tio n  
I  u nders tand  th e  p la in t if fs  w o u ld  have no c la im . 
W h a t does a rise  fo r  decis ion is  w he the r th e  p la in 
t i f fs  are  e n t it le d  to  Balvage fo r  saving  th e  sh ip  
fro m  m a r it im e  pe rils , and  perhaps also, w he the r 
the  c o u rt o u g h t to  ta ke  in to  accoun t th e  sav ing  
fro m  w a r p e rils .

N ow , th e  p o in t a rgued —  nam e ly , th a t  the re  
^ a s  no salvage, because th e  service was to  F re n ch  
'g ove rn m e n t p ro p e rty , is  n o t c le a rly  ra ised by 
the  defence, and w h ile  i t  was s ta ted  th a t  th e  
cargo was consigned to  th e  F re n ch  G o ve rn 
m ent, i t  was n o t p roved  th a t  i t  was th e  p ro 
p e rty  o f  th e  F re n ch  G overnm ent. H a d  th e  
P o in t been spec ia lly  pleaded, th e  p la in t if fs  
^ o u ld  have been able to  in ve s tig a te  th e  ques
tio n  o f th e  p ro p e rty . B u t  assum ing  th a t  the  
cargo was th e  p ro p e r ty  o f  th e  F re n ch  G overn 
m ent, and  assum ing  also, as I  th in k  I  m u s t 
assume, th a t  i t  is  th e  d u ty  o f  th e  officers and 
crews o f th e  K in g ’s sh ips to  p ro te c t th e  p ro p e rty  
° f  a llie d  G overnm ents, I  do n o t th in k  th a t  th a t  
makes th e  service qua th e  n e u tra l sh ip  any 
mss a salvage service. A s  was sa id  b y  JDr. 
L u s h in g to n  in  The Iodine (3 N otes o f Gases, 140): 

I  apprehend th a t  where assistance is  rendered 
by any vessel be lo n g ing  to  H e r  M a je s ty , th e  
fo llo w in g  p rin c ip le s  are to  be app lied  : th a t  where 
? service is  done, and the re  is  personal r is k  and 
labour, H e r  M a je s ty ’s officers and seamen are en- 
t it le d  to  be rew arded p rec ise ly  in  a s im ila r  m anner, 
o il the  same p rinc ip les , and in  th e  same degree, as 
where any o th e r persons rende r th a t  service.’*

T he  fo re m o s t o f those p rin c ip le s  is  th a t  the  
salvors m u s t be vo lun teers, and th e  sa lvo r is  n o t 
^  vo lu n tee r when he is  b ound  by h is  c o n tra c tu a l 
®r o ffic ia l d u ty  to  do th a t  w h ich  he doeB. B u t  
<m ty  here means d u ty  to  th e  ow ner o f th e  salved 
p ro p e rty . A s  was said b y  P ic k fo rd , L  J . in  

Sarpen (114 L .  T . Rep. 1011; 13 Asp. 
m ar. L a w  Gas. 370 ; (1916) P . 3 06 ): “ T he  te s t 
° f  vo lun ta riness  is  o n ly  app licab le  as between th e  
Salvor and salved, and i f  th e  services be v o lu n ta ry  
m  re la tio n  to  th e  salved, i.e., n o t rendered  by 
reason o f any o b lig a tio n  tow ards h im , i t  is  q u ite  
lta m a te r ia l th a t  th e  sa lvo r has been ordered by 
s°m e one who has c o n tro l o f h is  m ovem ents to
render th e m .”
. 1 th in k  th e  p r in c ip le  u n d e r ly in g  th is  decision 
m volveg th is  fu r th e r ,  th a t  i f  th e  services be 

e lu n ta ry  in  re la tio n  to  p a rt o f th e  salved 
P roperty , i.e ., n o t rendered  by reason o f any 
°b lig a t io n  to  th e  ow ner o f i t ,  i t  is  q u ite  im 
m ate ria l th a t  th e  sa lvo r is  u n d e r a d u ty  to  some 

else to  render service to  ano th e r p a r t  o f the  
salved p ro p e rty .

A ssum ing , the re fo re , th a t  th e  p la in t if fs  were 
bder a d u ty  to  th e  cargo, I  th in k  th a t  does n o t 

P revent th e ir  be ing sa lvors o f  th e  sh ip . T he y  
b ave, in  fa c t, saved th e  sh ip  fo r  th e  Swedish 
Owners. W h a te ve r was th e ir  d u ty  to  th e ir  own 
c o u n try  o r  to  F rance , they  were u nder no d u ty  to  
Jm  Swedish ow ners to  Bave th e  Swedish sh ip , 

bey are th e re fo re  e n tit le d  to  c la im  as sa lvors in  
®Bpect o f  th e  sh ip , and I  have n o t to  consider 
be ther th e y  are e n tit le d  to  c la im  as sa lvors in  

CBpect o f th e  cargo.

[Adm.

T he  sav ing  o f th e  Swedish sh ip  be ing  b y  th e  
p la in t if fs  a salvage service, I  see no reason in  
p r in c ip le  w h y  th e  w hole  r is k s  o f th e  salved p ro 
p e rty , w ar r is k s  as w e ll as m a ritim e , are n o t to  be 
ta ke n  in to  account in  e s tim a tin g  th e  va lue  o f th e  
services to  th e  salved p ro p e rty . In  th is  case I  
sh a ll take  th e  w hole r is k  in to  account. A t  the  
same tim e  no  salvage by a K in g ’s sh ip  can be 
tre a te d  on th e  same fo o t in g  as salvage by a 
p r iv a te  ship.

T o  beg in  w ith , n o th in g  can be c la im ed  
(except in  cases a ffected  by th e  M e rc h a n t S h ip 
p in g  (Salvage) (A c t  o f 1916) fo r  th e  services o f 
th e  sh ip  as th e  in s tru m e n t o f salvage. F u r th e r, 
th e  officers and crew  can c la im  o n ly  w ith  th e  
sanc tion  o f  th e  A d m ira lty ,  a sanction  w h ich  is  
in te n de d  to  en force  th e  ru le  la id  dow n by S ir  
Jo h n  N ic o ll in  The Rapid  (3 H a g g a rd  A d m . 419) 
and D r . L u s h in g to n  in  The Iodine (ubi sup.), th a t  
to  e n t it le  H is  M a je s ty ’s sh ips to  c la im  salvage 
rem u n e ra tio n  th e  services m u s t be o f an im p o r ta n t 
cha rac te r. F u r th e r ,  i t  m u s t be rem em bered th a t  
th e  officers and  crew  “  lose no t im e  and ru n  no 
r is k  o f  p ro p e rty  ; b o th  are a t  th e  expense o f th e  
p u b lic  : (see The Rapid, 3 H a g g a rd  A d m . 419, a t 
421), and  th e  rem a rks  o f th e  P re s id e n t in  The 
Gorliz (ante, p. 2 82 ; 119 L .  T . R ep. 123) and  The 
F. D . Lambert (ubi sup. ) ; and th e  w o rk  done in  
connection  w ith  th e  salvage service m ay be no 
h a rd e r and no  m ore r is k y  th a n  w o rk  in  w h ich  
they  w ou ld  be o rd in a r ily  engaged.

I  a p p ly  a l l  these cons ide ra tions in  the  p resen t 
case, and desire to  repeat w h a t I  sa id  in  The 
Athamas (ante, p. 276 ; 119 L .  T . Rep. 117)—  
nam e ly , th a t  w here m ore th a n  one K in g ’s Bhip is 
engaged th e  service m u s t be regarded  as a whole, 
w ith o u t d ra w in g  too  n ice  d is tin c tio n s  between th e  
w o rk  o f one and  ano the r, p rov ided  a lw ays th a t  
no crew  m u s t be rew arded unless its  c o n tr ib u t io n  
was su b s tan tia l.

T he  aw ard  w h ich  I  th in k  o u g h t to  be m ade in  
th is  case is  an aw ard  o f  7501. I f  i t  is  desired 
th a t  I  shou ld  a p p o rtio n  th a t  sum, then  1 g ive  
3752. to  th e  officers and  crews o f  each o f th e  
p la in t if fs ’ Bhips.

S o lic ito rs  fo r  p la in t if fs ,  Thomas Cooper and Co., 
agents fo r  Reginald Rogers and Son, F a lm o u th .

S o lic ito rs  fo r  defendants, Botterell and Roche..

Nov. 1 and 15, 1917.

(B e fo re  Hill, J . and E ld e r  B re th re n .)

The Algol, (a)
Admiralty —  Collision —  Neutral vessels navigating 

without lights— Directions of British Admiral y as 
to navigating without lights— Dangers of navigation 
and collision— Dangers from German submarines 
— Special circumstances rendering departure from 
Collision Regulations necessary— Collision Regula
tions, arts. 1, 2, 27.

A Norwegian steamship and a Russian steamship 
were navigating in the English Channel at night. 
Both steamships had received instructions from the 
British Admiralty not to exhibit under way lights 
but to show them only in case of emergency in  
order to avoid collision. Those on the vessels 
sighted each other between quarter and half a mile

r«) Reported by L  F. 0. D a b b y , Esq , 8»rriater-»t-L»w.
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apart and exhibited their side lights without delay, 
but a collision occurred with the result that the 
Norwegian steamship was sunk. The owners of 
the cargo on the Norwegian steamship brought an 
action against the owners of the Russian steamship 
alle/ing ( 't i te r  a lia i that those on board her were 
negligent in not exhibiting their under way lights. 

Held, that arts. 1 and 2 of the Collision Regulations 
were to be read with art. 27 ; that the disregard by 
the Germans of all rules of international law, and 
of the practice of civilised peoples in the con duct of 
war, had created at the time and in the locality %n 
question a danger of navigation within the meaning 
of art. 27 of the Collision Regulations, and that the 
steamship was not to blame for not exhibiting under 
way lights, as a danger of navigation justified her 
in not doing so.

D a m a g e  a c t io n .
T he  p la in t if fs  were th e  ow ners o f a ca rgo  o f 

coal laden on th e  N o rw eg ian  steam sh ip  Embla.
T h e  de fendan ts  were th e  owners o f th e  R uss ian  

steam sh ip  Algol.
T he  caBe was heard in  camera. T he  facts and 

arguments, so fa r  as they can be published, are 
stated in  the judgm ent.

T he  fo llo w in g  C o llis io n  R e g u la tio n s  were re 
fe rre d  to  :

The w ord “  v is ib le  ”  in  these ru les, when applied to  
lig h ts , sha ll mean v is ib le  on a da rk  n ig h t w ith  a clear 
atmosphere.

1. The ru les concerning lig h ts  sha ll be complied w ith  
in  a ll weathers from  sunset to  sunrise, and d u ring  such 
tim e  no other lig h ts  w hich may be m istaken fo r  the 
prescribed lig h ts  sha ll be exhib ited.

2. A  steam ves-el when under way sha ll ca rry—
(a) On o r in  fro n t o f the foremast, o r i f  a vessel 

w ith o u t a foremast, then in  the fore p a rt o f the vessel, 
a t a he igh t above the h u ll o f no t less than 20 ft., and 
i f  the  breadth o f the  vessel exceeds 20 ft., the n  a t a 
he ig h t above the h u ll no t less than  such breadth, so, 
however, th a t the l ig h t  need no t be carried a t a greater 
he ig h t above the h u ll than  40 ft., a b r ig h t w h ite  lig h t, 
so constructed as to  show an unbroken l ig h t  over an arc 
o f the horizon o f tw en ty  po in ts of the compass, so fixed 
as to  th row  the  l ig h t  ten po in ts on each side o f the 
vessel, viz., fro m  r ig h t ahead to  tw o  points ab a ft the 
beam on e ither side, and o f such a character as to  be 
v is ib le  a t a distance o f a t least five miles.

(b) On the starboard side a green l ig h t  so constructed 
as to  show an unbroken lig h t  over an arc o f the boriz m 
o f ten po in ts of the compass, so fixed as to  th row  the 
l ig h t  from  r ig h t ahead to  tw o  po in ts  abaft the beam on 
the sta rboa id  side, and o f such a character as to  be 
v is ib le  a t a distance o f a t least tw o  miles.

(c) On the p o rt Bide a red lig h t  so constructed as to  
show an unbroken lig h t  over an arc o f the horizon of ten 
po in ts  o f the compass, so fixed as to  th ro w  the  lig h t 
from  r ig h t ahead to  tw o  po in ts abaft the beam on the 
po rt side, and o f such a character as to  be v is ib le  a t a 
distance of a t least tw o  m iles.

27. In  obeying and constru ing  these ru les, due regard 
sha ll be had to  a ll dangers o f naviga tion  and co llis ion, 
and to  any special circum stances w hich may render a 
departure from  the above ru les necessary in  order to  
avo id  im m ediate danger.

R eference was also m ade to  an o rd e r issued by 
th e  A d m ira lty  on th e  9 th  June  1917 (A d m ira lty  
N o tic e  to  M arine rs  N o  581;, w h ich  p rov id e d  th a t  
th e  orders con ta ined  in  A d m ira lty  W a r In s tru c 
tio n s  fo r  B r i t is h  M e rch a n t S h ips, o r  in  any 
in s tru c tio n s  o r advice g iven  to  m asters o f vessels 
b y  B r i t is h  o r a llie d  nava l officers as to  ce rta in  
m a tte rs , were to  be observed even w hen th e y  were

in  c o n flic t w ith  th e  p rov is ion s  o f  the  R egu la tions  
fo r  P re v e n tin g  C o llis io n s  a t  Sea, and every vessel 
obse rv ing  such re g u la tio n s , in s tru c tio n s , o r  advice 
shou ld  be deemed to  be ta k in g  measures to  meet 
“ specia l c ircu m s ta n ce s ”  w ith in  th e  m ean ing  of 
a rt. 27 o f  th e  R e g u la tio n s  fo r  P re v e n tin g  C ol
lis ions  a t Sea.

Laing, K .C . and  Stephens fo r  the  p la in t if fs .
Bateson, K .C . and Dumas fo r  the  defendants.

Hill, J — I heard th is  case in  camera, b u t I see 
no o b je c tio n  to  th e  p u b lic a tio n  o f the  ju d g m e n t. 
A s  th e  cases raises a question  o f  genera l im p o r t
ance, i t  w ou ld  be u n fo r tu n a te  i f  the  m ere resu lt 
were repo rted  w ith o u t the  reasons. I  th in k  the 
reasons o u g h t to  be pub lished, and  I  see no reason 
w hy th e y  shou ld  n o t be. B u t  th is  perm ission 
app lies o n ly  to  th e  ju d g m e n t.

T h is  is  a c la im  by th e  owners o f cargo la te ly  
laden  on board the  steam sh ip  Embla aga in s t the 
owners o f th e  steam sh ip  Algol. T he  Embla and 
th e  Algol were in  co llis io n  in  th e  E n g lis h  Channel 
(ou ts ide  te r r ito r ia l ju r is d ic t io n )  on the  n ig h t  o f the 
16th M a ’-ch 1917, and the  Embla in  consequence 
sank w ith  he r cargo. T he  Embla was a N orw egian  
sh ip  and th e  Algol a R uss ian  sh ip .

T he  Embla was a wooden screw s team ship  ot 
497 tons gross, 162 ft. long , and was la d e n ; the 
Algol, a steel screw steam ship  o f 2222 tons gross, 
280 ft. long , was l ig h t .  T he  n ig h t  was fine  ana 
c lear, b u t da rk . T he  Embla, a t  th e  t im e  she 
s igh ted  the  Algol, was on a course o f S .E . by S* 
m agnetic , m a k in g  about seven kno ts. T he  Alg°‘,< 
a t th e  tim e  she s ig h te d  th e  Embla, was on a course 
o f N . J W . m agne tic , m ak ing  a bou t n ine  and a  ha lt 
k n o ts  I n  fa c t, th e  ships were cross ing  ships, an“  
th e  Embla bad th e  Algol on he r s ta rb o a rd  side- 
T he  vessels came in to  c o llis io n , the  stem  o f the 
Embla s t r ik in g  th e  p o rt side o f the  Algol about 
abreast o f N o . 1 ha tch , th e  ang le  o f th e  b lo ff 
le a d in g  som ew hat a f t  on th e  Algol.

T he re  is  no ve ry  g rea t c o n flic t as to  the  faots 
except as to  th e  d is tance  a t w h ich  th e  vessels 
were s igh ted  apd th e  o rd e r in  w h ich  each dis
p layed  its  side l ig h t .  N e ith e r  sh ip  had he r mast 
head o r  s id e lig h ts  exh ib ited , and n e ith e r a t an? 
t im e  showed he r m asthead l ig h t .  T he  Embla had 
he r s id e lig h ts  in  pos itio n , b u t screened w ith  a 
canvas cove ring , w h ich  c o u ld *b e  re a d ily  to rn  
away. T he  Algol had he r s id e lig h ts  l i t  and  place“  
on th e  b ridge , h idden  b y  th e  w in d  screens, and 
ready to  be l i f te d  in to  th e  screens, an operation 
w h ich  cou ld  be as p ro m p tly  done as th e  tea ring  
away o f th e  canvas cove ring  fro m  the  Embla 
l ig h ts . E ach  sh ip  had received d irec tio n s  by tn |  
A d m ira lty  a u th o r it ie s  n o t to  c a rry  th e  mastbea 
and s id e lig h ts  e xh ib ite d , b u t to  show th e m  o n ly .1“  
case o f em ergency to  avo id  co llis io n . T h e  p r to 18 
te rm s  o f th e  d irec tio n s  to  th e  Algol were 
proved , b u t I  have no  d o u b t th a t  th a t  was the*
effect. , ,

T he  s to ry  as to ld  b y  th e  m ate o f th e  Emb1  ̂
who was in  charge, was th a t  he saw th e  A l g o l  a 
a d a rk  o b je c t tw o  o r  th ree  p o in ts  on th e  sta 
board  bow and some tw o  o r th re e  le n g ths— * 8'’ 
160 to  220 ya rds  away— and th e  Algol v;!1 
a p p a re n tly  proceed ing  in  an opposite  d ire c tio n ’ 
th a t  he ha rd -a -s ta rboarded  and to re  away t j  
cove ring  o f h is  green l ig h t ;  th a t  i n  m ediate i  
a fte rw a rd s  he saw th e  red  l ig h t  o f th e  Algol o 
o r tw o  le n g ths  away ; th a t  he reversed f u l l  
aste rn  and gave th ree  blasts, and  th e  c o ll '81
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happened. T he  eng ineer sa id th e  engines were 
ju s t  b e g in n in g  to  go a s te rn  a t  th e  m om en t o f the  
co llis io n . T he  lo o k -o u t saw th e  loom  Of the  Algol, 
h u t d id  n o t re p o r t i t ,  w a it in g  to  m ake o u t w h a t i t  
was, and  a few  seconds a fte r  seeing th e  loom  he 
saw th e  red  l ig h t  o f th e  Algol. W h e n  he saw th e  
loom  th e  ships appeared to  be cross ing  ships.

T he  s to ry  as to ld  b y  th e  second m ate  o f th e  
Algol, w ho was in  charge, was th a t  he saw th e  
loom  o f th e  Embla a bou t th ree -q ua rte rs  o f  a m ile  
away, tw o  to  th re e  p o in ts  on th e  p o r t  bow, and 
received a re p o r t fro m  th e  lo o k -o u t ; th a t  he 
looked w ith  h is  glasses, and, m a k in g  o u t th e  sh ip , 
Placed h is  red  l ig h t  in  th e  screen, and  s h o rtly  
s-fterwards saw th e  Embla’s green l ig h t  a t a d is 
tance w h ich  he reckons a t  h a lf  a m i le ; th a t  he k e p t 
course and  speed, b u t  ve ry  s h o rtly  a fte rw a rds , 
seeing th a t  a co llis io n  was in e v ita b le , he reversed 
lu l l  speed aste rn  and  h a rd -a -po rted . T he  eng ineer 
says the  engines were ju s t  w o rk in g  aste rn  a t  th e  
co llis ion .

T he  conclus ions o f  fa c t  I  have a rr iv e d  a t are 
th a t  th e  d is tance  a t w h ich  th e  Algol saw th e  
Embla was n o t so g re a t as th re e -q ua rte rs  o f a 
cdle, b u t i t  was cons ide rab ly  m ore th a n  th e  220 
Jards o r so a t  w h ich  th e  Embla says she saw th e  
Algol. I  th in k ,  on th e  evidence as a whole, i t  
Was p ro b a b ly  som e th ing  between a q u a rte r  and 
h a lf a m ile , a d is tance  w h ich  th e  jo in t  Bpeeds 
w ou ld  cover in  one o r tw o  m inu tes. 1 th in k ,  also, 
th a t i t  is  p robab le  th a t  th e  Algol e xh ib ite d  her 
fe d  l ig h t  before th e  Embla e xh ib ite d  he r green, 
c o t th a t  th e  tw o  l ig h ts  were e xh ib ite d  ve ry  m uch 
abou t th e  same tim e  ; and  th e  co llis io n  happened 
v®ry s h o rtly  a fte rw a rds .

I  do n o t th in k  th a t  e ith e r sh ip  can be found  
S u ilty  o f  de lay  in  e x h ib it in g  he r B id b lig h t a fte r  
®he became aware o f th e  o th e r sh ip .

T he  p la in t if fs  have to  es tab lish  th a t  th e  loss o f 
‘ he ir ca rgo  was due to  th e  neg ligence o f  the  
defendants’ se rvan ts on  board  th e  Algol, and  i f  
th a t were estab lished  i t  w o u ld  s t i l l  have to  be 
considered w he ther i t  was n o t also caused by  the  
Negligence o f those on board  th e  Embla, and, i f  
s°> w h a t th e  p ro p o rtio n s  o f b lam e were.

T he  conc lus ion  I  have a rr ive d  a t  is  th a t, unless 
the fa ilu re  to  c a rry  l ig h ts  by  the  Algol was n e g li
gence, and neg ligence  c o n tr ib u t in g  to  th e  co llis io n , 
his co llis io n  was sole ly caused by  the  fa u lt  o f the  

A<mbla. I n  th e  f ir s t  p lace, th e  o fficer in  charge 
° f  th e  Embla was n o t aware o f th e  Algol so 
B° ° n  as he o u g h t to  have been, o w in g  to  the  
Neglect o f- th e  lo o k  o u t to  re p o r t th e  loom  o f 
he Algol im m e d ia te ly  he saw i t .  I n  th e  n e x t 

Place, M b he lm  a c tio n  was w h o lly  w rong . I t  
' v°n ld  havp been hazardous, even i f  he had been 
e n tire ly  ig n o ra n t as to  th e  d ire c tio n  in  w h ich  
"he Algol was tra v e llin g , b u t i t  was a lto g e th e r 
Wrong when he knew  th a t  th e  Algol was 
approach ing , even i f  he d id  n o t  apprecia te , as 
‘ he lo o k -o u t apprecia ted, th a t  th e  courses were 
crossing, w ith  th e  Algol on  h is  s ta rb o a rd  hand, 
f i  he apprec ia ted  i t ,  i t  was d o u b ly  w rong . In  
"he n e x t place, i f  he lm  a c tio n  is  ta ke n  to  a 

essel in  such c ircum stances as these, i t  is 
im pera tive  th a t  th a t  a c tio n  shou ld  be in d ica te d  
.y the  p ro p e r sound s ig n a l, and none was g iven. 

j?nd, la s tly , th e  Embla had a n o th e r vessel on 
■J?9 s ta rboa rd  bow, and th a t  vessel app roach ing , 
i ' e n  i f  the re  was n o th in g  to  show d e fin ite ly  
hat th e  courses were crossing, y e t the re  was a 

P ro b a b ility  th a t  th e y  m ig h t be crossing , in

w h ich  case th e  Embla was th e  g ive -w ay sh ip . 
I n  such c ircum stances th e  engines o u g h t 
to  have been reversed! and  w ay ta ke n  o ff  a t 
once.

These conclus ions are in  accordance w ith  th e  
v iew s o f  th e  E ld e r  B re th re n , whose assistance 
I  have had, and  w ith  whose advice I  e n t ire ly  
agree. I  f in d  th a t  th e  Embla  was u n d o u b te d ly  
to  blam e fo r  th e  co llis ion .

T he  question  rem a ins w he ther th e  Algol was 
a L o  to  blame. F o u r  charges were made. T he  
f ir s t  is  th a t  th e re  was a bad lo o k -o u t. I  f in d  th a t  
th e  lo o k -o u t on  board th e  Algol was good. 
Secondly, th a t  th e  Algol o u g h t to  have seen the  
Embla was p a r t  o f a convoy, and have e ith e r 
show n lig h ts  to  th e  convoy o r s ig n a lle d  to  i t ,  o r  
ta ke n  steps to  keep c lea r o f  i t .  N o  d u ty  in  th is  
respect can be upon  th e  Algol unless those on 
board  knew , o r  o u g h t to  have know n, th a t  th e  
Embla was p a r t  o f  a convoy. I  f in d  th a t  th e y  d id  
n o t  know , and  th a t  the re  was n o th in g  to  te l l  them , 
th a t  th e  Embla was p a r t  o f a convoy. T he y  had 
seen sh ips on th e ir  s ta rb o a rd  hand  and  s ta rboa rd  
bow.

T he  Embla had, in  fa c t, s ta rte d  in  convoy 
w ith  those ships, b u t she wâs th e  slowest sh ip  o f 
th e  convoy, and had e v id e n tly  d ropped beh ind, 
and was in  fa c t n o t seen t i l l  tw e n ty  o r  tw e n ty  five  
m inu tes  a fte r  th e  o th e r sh ips o f th e  convoy. I  
f in d  no d u ty  upon th e  Algol to  a n tic ip a te  th a t  
a fte r  th e  convoy had passed th e re  was a s tra g g le r 
fo llo w in g  a t  such an in te rv a l. T he  th ir d  oharge 
was p f n o t reve rs ing  soon enough. T he  Algol was 
th e  s tand-on  sh ip . I  f in d  th a t  she reversed in  
p ro p e r tim e .

T h is  leaves th e  fo u r th  p o in t, iwhich u n d e r w a r 
co n d itio ns  is  o f ve ry  genera l im p orta n ce — nam e ly , 
w he the r th e  Algol is  to  b lam e fo r  n a v ig a tin g  
w ith o u t lig h ts . O f course, i f  th e  Algol is to  
b lam e fo r  n a v ig a tin g  w ith o u t lig h ts , th e  Embla 
m u s t be to  b lam e on th e  same g round .

T he  conc lus ion  a t w h ich  I  have a rr iv e d  is  th a t, 
in  th e  c ircum stances o f th e  t im e  and place o f  th is  
c o llis io n , n e ith e r vessel was n e g lig e n t in  c a rry in g  
he r l ig h ts  as th e y  were ca rr ie d —- th a t  is to  say, n o t 
e xh ib ite d , b u t ready to  be exh ib ite d .

B y  an O rd e r in  C ou n c il, made under sect. 424 
o f th e  M e rch a n t S h ip p in g  Act-1894, the  C o llis io n  
R e g u la tio n s  have been app lied  to  th e  sh ips o f 
N o rw a y  and  R ussia . T h a t  O rd e r in  O ounc il 
d ire c ts  th a t  th e  reg u la tio n s  sh a ll a p p ly  to  th e  
sh ips o f N o rw a y  and o f R uss ia , w hether w ith in  
B r i t is h  ju r is d ic t io n  o r  n o t, and th a t  such ships 
sha ll, fo r  th e  purpose o f such re g u la tio n s , be 
trea te d  as i f  they  were B r i t is h  sh ips. T h is  c o u rt 
m u s t th e re fo re  t re a t them  as app licab le  to  each 
o f  th e  sh ips a t th e  tim e  o f th e  co llis io n .

T h e  collis ion- happened before th e  9 th  J  une 
1917, and i t  w ou ld  th e re fo re  be im m a te r ia l to  
consider th e  e ffec t o f th e  o rd e r o f th e  L o |d s  
C om m issioners o f the  A d m ira l ty  made on th a t 
da te  under th é  D efence o f th e  R ea lm  R e g u la 
tio n s , even i f  th a t  o rd e r be app licab le  to  fo re ig n  
ships ou ts ide  th e  ju r is d ic t io n .

P rim â facie th e  Algol, l ik e  th e  Embla, was n o t 
co m p ly in g  w ith  th e  regu la tions . She was n o t 
c a rry in g  lig h ts  as requ ired  by a rts . 1 and 2. B u t  
th e  a rtic le s  m u s t be read as a whole, and they  
in c lu d e  a r t.  27. I n  obey ing  a rts . 1 and  2 the  
Algol was by a r t .  27 bound to  have due regard  
“  to  a l l  dangers o f n a v ig a tio n  and  c o llis io n , and 
to  any specia l c ircum stances w h ich  m ay render
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a d e p a rtu re  fro m  th e  above ru le s  necessary in  
o rd e r to  avo id  im m e d ia te  danger.”

N o w , th e  w ar, and the  com p le te  d is rega rd  b y  
th e  G erm ans o f a l l  ru les  o f in te rn a tio n a l la w  and 
th e  p ra c tice  o f  c iv ilis e d  peoples in  th e  co n d uc t o f 
w ar, had b ro u g h t in to  existence a t th e  tim e  of, 
and  before, th is  c o llis io n  a new danger o f  n a v ig a 
t io n  in  an area o f  th e  h ig h  seas w h ich  ce r
ta in ly  in c lu d e d  th e  area in  w h ich  th e  Algol 
and Embla were n a v ig a tin g , and to  th a t  danger 
a l l  sh ips, n o t m e re ly  o f  the  a llies, b u t o f neu tra ls , 
th e  Embla no  less th a n  th e  Algol, were exposed. 
H a v in g  re g a rd  to  th a t  danger, th e  A d m ira lty  
a u th o r it ie s , w ho were m ost concerned in  secu ring  
th e  sa fe ty  o f sh ips passing between E n g la n d  and  
F ra n ce  fro m  a l l  dangers, w he the r o f  subm arine  
a tta c k  o r  o f co llis io n , had recom m ended th a t  l ig h ts  
shou ld  be ca rr ie d  o n ly  as th e y  were in  fa c t 
ca rrie d . T he  Embla, w h ich  was s a ilin g  under 
convoy, w o u ld  have been p e rm itte d  to  jo in  th e  
convoy u n d e r no  o th e r co n d itio ns . T he  Algol 
was n o t u n d e r convoy, b u t  was one o f a nu m b e r 
o f sh ips w h ich  were cross ing  the  C hannel th a t 
n ig h t,  and  she was a c tin g  u n d e r th a t  advice. T he  
advice was a pp licab le  to  th e  lo c a lity  in  w h ich  th e  
sh ips were n a v ig a tin g , as c le a rly  appears fro m  
th e  fa c t  th a t  th e  Embla was u n d e r convoy and 
received th e  advice.

T he  experience o f  th is  c o u rt has ta u g h t me 
th a t  th iB  advice has been ve ry  gen era lly  fo llo w e d  
b y  seamen. I f  i t  be a question  fo r  th e  E ld e r  
B re th re n , th e y  te l l  me th a t  to  a c t in  accordance 
w ith  th a t  advice a t  the  t im e  and place in  question 
was to  ac t as a p ru d e n t seaman w ou ld  act, and  I  
e n t ire ly  agree. I  h o ld  th a t  in  c a rry in g  th e ir  
l ig h ts  as th e y  d id  a t  th e  t im e  and place in  ques
t io n  bo th  sh ips were do ing  th a t  w h ich  was ju s tif ie d , 
and, indeed, ca lled  fo r  by a due rega rd  to  the  
dangers o f n a v ig a tio n , and th a t  they  were n o t n e g li
gen t. T he  p resen t is  n o t a case in  w hich the  m asters 
were s e tt in g  up th e ir  ow n ju d g m e n t a g a in s t a 
p o s itive  d ire c tio n  o f  th e  re g u la tio n s , b u t one in  
w h ich  a decis ion as to  th e  best w ay o f a vo id in g  
th e  dangers o f the  voyages in  question  had been 
a rr iv e d  a t by those best q u a lifie d  to  ju d g e , and 
acted upon by n a v ig a to rs  ve ry  genera lly . I t  is 
sa id  th a t  in  c a rry in g  no lig h ts  the  ships were o n ly  
seeking th e ir  ow n .sa fe ty , and o u g h t n o t to  be 
p e rm itte d  to  do so a t the  r is k  o f o thers. B u t,  in  
t r u th ,  i f  th e  Algol had been c a rry in g  he r l i  h ts  
e xh ib ite d  she m ig h t have acted as a beacon to  a 
subm arine , and have endangered n o t o n ly  herse lf, 
b u t a l l  o thers  in  he r ne ighbourhood. I t  is  too 
n a rro w  a v iew  to  say th a t  she ca rr ie d  no lig h ts  fo r  
h e r ow n sa fe ty  on ly .

I  have so fa r  based m y  decis ion on th e  w ords 
“  due rega rd  sh a ll be had to  a l l  dangers o f nav i- 
g a tio n . I  p re fe r to  res t i t  there , w ith o u t dec id in g  
w h e th e r a t the  t im e  and place in  question  th e  r is k  
o t subm arine  a tta c k  was a c ircum stance  w h ich  
rendered a departu re  fro m  a rts  1 and 2 necessary 
m  o rd e r to  avo id  im m e d ia te  danger. I  in c line , 
however, to  th e  op in io n  th a t a t  the tim e  and place 
m  question  th e  r is k  o f  subm arine  a tta c k  o u g h t to  
be regarded  as so im m ed ia te  as to  co n s titu te  
im m e d ia te  danger and a special c ircum stance  
w ith in  the  second b ranch o f a rt. 2 7 ; and, i f  so, I  
th in k  th a t  th e  departu re  fro m  a rts . 1 and 2, being 
recom m ended by the  A d m ira lty  a u th o r it ie s  and 
genera lly  adopted, o u g h t to  be trea ted  as a 
d e p a rtu re  necessary in  o rd e r to  avo id  im m ed ia te  
danger.

I n  v iew  o f w h a t I  have said, i t  is  unnecessary to  
decide th e  fu r th e r  p o in t urged fo r  th e  defendants 
— nam e ly , th a t  even i f  i t  was n e g lig e n t o f the 
Algol to  be n a v ig a tin g  w ith o u t l ig h ts , ye t, even 
so, those on board  th e  Embla cou ld  by  the 
exercise o f reasonable s k i l l  and care have avoided 
th e  Algol, and th a t,  the re fo re , th e  fa ilu re  to  
c a rry  l ig h ts  was n o t in  any degree a cause o f 
th e  co llis io n .

I t  is  eq u a lly  unnecessary to  say w ha t, i f  the 
Algols fa ilu re  to  c a rry  l ig h ts  was negligence 
c o n tr ib u t in g  to  th e  c o llis io n , w ould  be th e  p roper 
p ro p o rtio n s  o f  b lam e, th o ug h  i t  w i l l  be obvious 
fro m  w h a t I  have said th a t  I  shou ld , in  th a t 
event, have he ld  th e  Embla ve ry  m uch m ore to 
b lam e th a n  th e  Algol.

T he  re s u lt is  th a t  the re  w i l l  be ju d g m e n t fo r  the 
de fendan ts  w ith  costs.

S o lic ito rs  fo r  th e  p la in t if fs ,  Thomas Cooper and
Co.

S o lic ito rs  fo r  th e  defendants, Pritchard and 
Sons.

Nov. 20 and 22, 1917.
(B e fo re  Hill, J . and E id e r  B re th re n .)

The Andoni. (a)
A dmiralty— Collision— Compulsory pilotage—Lines 

of communication— Shatt-ul-Arab river— Order 
issued by army commander in  Mesopotamia— 
Pilot in charge of vessel—Burden o/ proof.

A steamship in charge of a pilot when proceeding 
up the Shatt-ul-Arab riv r  came into collision wit/1 
another steamship at anchor. The pilot was in 
charge in consequence of an order made by the 
officer commanding the British troops in  Meso
potamia. 7 he troops controlled both banks of 
the river to above the place at which the collision 
happened. In  an action for damage brought by 
the owners of the steamship at anchor against the 
ownersof the steamship under way, the latter admitted 
that the collision was caused by the negligence of 
the pilot who was in fact in  charge and was navi’ 
gating their vessel, but alleged that he was 
pulsorily in charge, and that they were not liable 
for the damage.

Held, that the officer in  command of the troop/ 
had authority to issue ord rs to ensure the safe 
navigation of the river, which served as one of the 
chief lines of communication for the army; a_ .  
that, as the defendants had proved that the pM°‘ 
was in charge in consequence of that order and the 
plaintiffs had not shown that, though the pilot vfi3 
compulsorily on board his duty was merely to 
advice as to the navigation, the plea of compulsory 
pilotage succeeded, and the defendants were 1X0 
liable for the damage done.

Damage action.
T he  p la in t if fs  were th e  ow ners o f  th e  steamship 

Seistan.
T ne  de fendan ts  were the  owners o f  th e  s tea® ‘

sh ip  Andoni.
T he  Seistan was a t anchor in  the S hatt-u l-A ra^ 

on the 7 th  N ov. 1916, when she was ru n  iut® 
by the steamship Andoni proceeding up th® 
river.

T he  owners o f  th e  Andoni a d m itte d  in  the*1, 
defence th a t  th e  co llis io n  was caused by th e  negh'

(“ > lie jjorted by L. F. 0. D a b b y ,  Esq., B»rristsr-»t-LaW-
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gent n a v ig a tio n  o f th e  Andoni, b n t  th e y  a lleged 
th a t  th e  neg ligence was th a t  o f th e  p i lo t  w ho was 
co m p u lso rily  in  charge.

T he  p la in t if fs  in  th e ir  re p ly  denied th a t  th e  
p ilo t  was co m p u lso rily  in  charge.

T he  case was tr ie d  on ce rta in  adm iss ions w h ioh  
are set o u t in  the  ju d g m e n t.

Aspinall, K .C . and i f .  G. S. Dumas fo r  the  
defendants.— The p ilo t  was n o t selected by th e  
defendants and was n o t th e ir  s e rv a n t; they Are 
Hot responsib le  fo r  h is  neg ligence  :

The P e n rith  Castle, (1917)' P. 209.

A  p ilo t  is  ta ke n  on board  to  co n d uc t the  s h ip :
M erchant Shipping A c t 1894 (57 A- 58 V ie t. o. 60), 

s. 742.
R  he is  co n d u c tin g  th e  sh ip  th e  de fendants are 
Hot lia b le  fo r  h is  n e g lig e n ce :

The Nord, 13 Asp. M ar. La w  Cas. 606 ; 116 L . T . 
Rep. 3 5 1 ; (1916) P. 53.

i* o th  these vessels are B r i t is h  vessels. T he  
defendants have p roved  th a t  th e  p ilo t  was in  
charge as a consequence o f  an o rd e r g iven  b y  th e  
officer com m a n d in g  th e  tro o p B ; th e  p la in t if fs  are 
th e re fo re  bound to  show th a t  th e  p ilo t  was o n ly  
°H board in  an a d v iso ry  capa c ity  i f  th e y  w ish  to  
r ecover th is  damage. T h e  p ilo t  in  th is  case does 
Hot occupy th e  p o s itio n  th e  p ilo t  occup ied in  the  
cases o f

The Augusta, 6 Asp. M ar. La w  Cas. 161 ; 57 L . T . 
Rep. 326 ;

The Q uy M annexing: 4 Asp. M a r. La w  Cas. 553 ;
46 L . T . Rep. 905 ; 7 Prob. D iv . 52, 152 ;

The Agnes Otto, 6 Asp. M ar. La w  Cas. 119 ; 56 
L .  T . Rep. 746 ; 12 Prob. D iv . 56.

ia in # ,  K .C . and Stephens fo r  th e  p la in t if fs .—  
th e re  iB n o th in g  in  th e  o rders to  show th a t  th e  
o rder is  in tra vires. T he  D efence  o f th e  R ea lm  
R e g u la tio ns  do n o t em pow er th e  com m ander o f 
ao a rm y  to  m ake such an o rd e r as th is . I t  does 
Hot fo llo w  th a t  a p i lo t  is  co m p u lso rily  in  charge 
because he is  co m p u lso rily  on board  :

Steamship Beachgrove Company v. Aktieselskabet 
F jo rd  o f  K r is t ia n ia , 13 Asp. M ar. Law  Cas. 188; 
113 L . T . Rep. 1124; (1916)1  A . C. 364. 

those who set up the defence of compulsory 
Pilotage must prove it:

Clyde N a v ig a tio n  Compa/ny v. B a rc la y , 3 Asp. 
M ar. La w  Cas. 390 ; 36 L . T . Rep. 379 ; 1 App. 
Cas. 790.

H i l l , J .— I n  th is  case th e  Andoni, u n d e r way, 
y^as in  c o llis io n  w ith  th e  Seistan, a t  anchor, on 
b0 7 th  N o v . 1916, in  th e  S h a tt-u l-A ra b , below 
, U8sorah, about o ff A b u  K a ss ib . I t  is  a d m itte d  

“bat th e  co llis io n  was caused by th e  n e g lig e n t 
n a v ig a tio n  o f  th e  Andoni. T he  de fendan ts  say 
bat, n o tw ith s ta n d in g  th a t,  th e y  are n o t lia b le , 
ccause th e  fa u lt  was th e  fa u lt  so le ly  o f  a p ilo t  

^ h o  was co m p u ls o rily  in  charge o f th e  n a v ig a tion . 
/■ ,e  onus is  upon th e  de fendants. T he  case was 
Ded on adm issions. T he 1 fo llo w in g  fac ts  are 

.e m it te d  : (L) T h a t th e  co llis io n  was so le ly  caused 
7  th e  neg ligence  o t th e  p ilo t  on board  the  

j  “ °» t. (2) T h a t th e  sa id  p i lo t  was d u ly  licensed 
° r  the  w aters in  w h ich  and  where th e  c o llis io n  
nourred. (3) T h a t th e  sa id  p i lo t  was d ire c tin g  

jh 0 n a v ig a tio n  a t a l l  m a te r ia l tim es. (4) T h a t the  
o rds C om m iss ioners  o f th e  A d m ira l ty  on  th e

19th  Sept. 1916 issued a N o tic e  to  M a rin e rs , 
N o . 1042 o f 1916, w h ich  con ta ins  th e  fo l lo w in g :

Persian G u lf.— S ba tt-n l-A ra b  (Basra R ive r) .— Com
pu lsory P ilo tage.— D eta ils  : M ariners  are warned th a t 
pilo tage in  the S h a tt-o l-A ra b  is  com pulsory. P ilo ts  are 
a t present stationed on the S ha tt-u l-A ra b  L ig h t Vessel o ff 
the  r iv e r entrance, from  whioh the p ilo t  flag is  flow n on 
the approach o f any vessel. The fo llo w in g  oantionary 
note is  to  be inserted on the  charts : “  N o  vessel is 
allowed to  cross the  ou ter ba r w ith o u t a p ilo t.” —  
A u th o r ity :  Bombay N otice, N o. 116 M . o f 1916.

(5) T h a t the  D ire c to r  o f th e  R o y a l In d ia n  M a r in e  
on th e  24 th  J u ly  1916 issued th e  fo llo w in g  no tice , 
N o . 116 M . o f 1916 :

Persian G u lf.— S ha tt-u l-A ra b  R ive r.— Conipnlsory 
P ilo tage.— Shipp ing is hereby warned th a t pilo tage in  
the  S ha tt n l-A ra b  or Basra r iv e r is  compulsory, and 
th a t no vessel is  to  a ttem p t to  oross the ou t r  bar w ith 
ou t a p ilo t  except by  special order.— A u th o r ity  : The 
D ire c to r o f the R oyal In d ia n  M arine, Bombay.

T h e  n o tice  is  s igned b y  th e  D ire c to r  o f  th e  R o y a l 
In d ia n  M a rin e . (6 ) T h a t th e  p i lo t  was on board  
b y  reason o f  such notices.

A  copy o f a le t te r  o f  th e  24 th  M a y  1917 fro m  
th e  D ire c to r ,  R o y a l In d ia n  M arin e , to  th e  
S ecre tary  to  th e  G o ve rn m e n t o f  In d ia , M a r in e  
D e p a rtm e n t, is  also a d m itte d . T h e  le t te r  is  as 
fo l lo w s :

In  re p ly  to  you r le tte r No. 6904, dated the 11th M ay 
1S}17, re la tive  to  an action  pending in  the A d m ira lty  
D iv is io n  between the owners o f the steamship A ndoni 
and the  owners of the steamship Seistan, I  have the 
honour to  in fo rm  you th a t the D ireo to r o f the R oyal 
Ind ian  M arine  is  the issuing a n th o r ity  fo r a ll notioes to  
mariners in  In d ia n  waters. The order n o tify in g  com
pulsory p ilo tage fo r  the S ha tt-u l-A ra b  r iv e r  was made 
by the a rm y oommander in  Mesopotamia, and, the same 
being oommnnioated to  me b y  the senior m a ritim e  
tra nspo rt officer, Basra, I  issued the  Notioe to  M ariners 
fo r the general in fo rm ation  o f the  m aritim e  com pinn ity .

O n th e  evidence o f th is  le tte r  I  f in d  th a t  th e  
a rm y  com m ander in  M esopo tam ia  had made an 
o rd e r n o t ify in g  co m p u lso ry  p ilo ta g e  fo r  th e  
S h a tt-u l-A ra b  riv e r.

Those are a l l  th e  fac ts . T w o  p o in ts  have been 
argued. F irs t ,  i t  is Baid fo r  th e  p la in t if fs  th a t  
th e  de fendants have n o t p roved  th a t  the re  was 
any com pu ls ion  to  p u t  the  p ilo t  in  charge  o f  the  
n a v ig a tio n ; th a t  i t  is  q u ite  cons is ten t w ith  the 
a d m itte d  fa c ts  th a t  he was to  be taken  on board 
in  an adv iso ry  c a p a c ity ; and  th a t  i t  is  fo r  th e  
de fendants to  p rove  th a t  th e  m aste r a t  th e  t im e  
and  place in  question  was com pe lled  to  a llo w  th e  
p ilo t  to  d ire c t th e  n a v ig a tio n . Secondly, i t  was 
a rgued th a t  the re  is  no evidence on w h ich  th e  
c o u rt can f in d  th a t  th e  a rm y  com m ander in  
M esopotam ia  had  a u th o r ity  to  m ake an o rde r 
c o m p e llin g  sh ipm aste rs to  hand over th e  n a v ig a 
t io n  to  th e  p ilo ts .

A s  to  th e  second p o in t, I  th in k  th e  c o u rt m u s t 
ta ke  n o tice  th a t  a t th e  t im e  in  question  T u rk is h  
te r r i to ry  on th e  bank o f th e  S h a tt-u l-A ra b , fro m  
th e  m ou th  to  a p o in t fu r th e r  u p  th a n  Bussorah, 
was in  th e  m il i ta ry  occupation  o f  th e  B r it is h  
troops, and was th e re fo re  u n d e r th e  m il i ta ry  
a d m in is tra tio n  o f th e  com m ander o f th e  B r it is h  
troops. A n d , w hatever th e  l im its  o f th e  a u th o 
r i t y  o f th e  m il i ta ry  com m ander o f  an a rm y  o f 
occupation , th is  a t  least m u s t be inc luded , th a t  
he has a u th o r ity  to  m ake orders fo r  th e  sa fe ty  o f 
h is  means o f com m un ica tion . H is  p r in c ip a l means 

I o f co m m u n ica tio n  was th e  S h a tt-u l-A ra b . I
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e n te rta in  no  d o u b t th a t  he had a u th o r ity  to  m ake 
o rders  re la t in g  to  th e  n a v ig a tio n  o f s h ip 3 p ro 
ceeding up  tb e tS b a tt-u l A ra b , and, i f  b e th o u g h t 
f i t ,  to  o rd e r th e  m asters o f  such ships to  p u t  the 
n a v ig a tio n  in to  th e  charge  o f  p ilo ts , and th a t  
obedience to  such orders had fo r  sanc tion  the 
pena lties  w h ich  th e  m il i ta ry  com m ander o f an 
a rm y  o f occupation  can in f l ic t .

I  ho ld  th a t  th e  p ilo t  was on board the  Ar.doni 
b y  com pu ls ion  o f th e  a rm y  com m ander w h ich  
was, in  m y view , com pu ls ion  o f law . B u t  in  any 
case i t  was a com pu ls ion  in  fac t.

A s  to  th e  f ir s t  question, as to  w he the r th e  p ilo t  
was by com pu ls ion  n o t m ere ly  on board, b u t in  
charge  o f th e  n a v ig a tio n , i t  is  n o t ve ry  satis, 
fa c to ry  th a t  the  c o u rt has to  t r y  th is  case w ith o u t 
h a v in g  before  i t  th e  precise te rm s  o f the  o rde r o f 
th e  h r m y com m ander. T he  pa rties , however, 
have chosen to  t r y  th e  case upon  the  a d m itte d  
fa c ts  and docum ents, and I  m u s t m ake th e  best 
o f  them . T he  question , I  th in k ,  is one o f fa c t, 
nam e ly , was th is  p ilo t ,  who was by com pu ls ion  on 
board  and w ho was a c tu a lly  d ire c tin g  th e  n a v i
ga tion , as a d m itte d — was he in  fa c t  e n tit le d  to  
supersede the  m aste r arid  take  charge  o f th e  
n a v ig a tio n , and was th e  m aste r bound to  p e rm it 
h im  so to  do ?

In  m y o p in io n  a p ilo t,  in  th e  m ou ths  o f B r it is h  
a u th o rit ie s , prim a facie means, to  use L o rd  
T e n te rd e n ’s words, “  A  person ta ke n  on board a t 
a p a r t ic u la r  p lace fo r  the purpose o f  co n d uc tin g  
a sh ip  th ro u g h  a r iv e r, road, o r  channe l, o r  fro m  
o r in to  a p o rt.”

A n d  where yo u  f in d  th a t  p ilo ta g e  is com pu lso ry , 
th a t, primA facie, means, in  the  m ou ths o f B r it is h  
a u th o rit ie s , th a t  th e  p ilo t  is  e n tit le d , and the  
m aste r is  bound to  p e rm it h im , to  co n d uc t th e  
sh ip— th a t  is, to  take  charge o f th e  n a v ig a tio n  o f 
th e  sh ip . T h a t is  th e  prima facie m eaning, and 
w hen i t  is  shown by de fendan ts  th a t  p ilo ta g e  is 
declared to  be com pu lso ry , a t any ra te  in  w aters 
u n d e r B r i t is h  c o n tro l, th e  bu rden  o f p ro o f is 
s h ifte d , and  i t  is  fo r  th e  p la in t if fs  to  show th a t, 
th o u g h  com pu lso ry , y e t the  p i lo t ’s fu n c t io n  is  n o t 
to  ta ke  charge, b u t to  advise. I n  cases lik e  The 
Augusta (ubi tup.) and The Guy Mannering (ubi 
sup.) evidence was g iven  upon  w h ich  the  p la in t if fs  
d ischa rged  the  onus so sh ifte d  upon them . I n  th e  
p resen t case the re  is n o th in g  beyond th e  fa c t  th a t  
a com pe ten t B r i t is h  a u th o r ity  has declared 
p ilo ta g e  to  be com pu lso ry  in  w aters over w h ich  
th a t  a u th o r ity  bad  co n tro l, unless i t  be th e  fa c t 
(w h ich  a t  any ra te  does n o t he lp  th e  p la in t if fs )  
th a t  th e  p ilo t  was a c tu a lly  d ire c tin g  th e  n a v ig a 
t io n . I  ho ld , u pon  th e  evidence before me, th a t  
th e  p ilo t  was by com pu ls ion  in  charge  o f th e  
n a v ig a tion .

T he  defence o f  com pu lso ry  p ilo ta g e  th e re fo re  
succeeds, and, as the re  was no  o th e r issue on the  
p lead ings, there  m u s t be ju d g m e n t fo r  the  defen
d a n ts  w ith  costs.

S o lic ito rs  fo r  the  p la in t if fs ,  Bolterell and Roche.
S o lic ito rs  fo r  th e  de fendants, Lawrence, Jones, 

and Go., agents fo r  Forwood, Williams, and 
Grindrod, L iv e rp o o l.

Dec. 12 and 14, 1917.

(B e fo re  H i l l , J . and E ld e r  B re th re n .)

T h e  C a r d if f  H a l l , (a)

Admiralty —  Collision —  Steamships navigating 
without lights—Finding of no negligence on either 
vessel—Costs.

Two steamships were steaming at night, in accordance 
with orders received from the Admiralty, without 
lights. They came into collision and both sus
tained damage. The owners of one of them, 
eighteen months after the collision, issued a writ, 
whereupon the owners of the other look proceed
ings to recover their damage. The court held that 
neither vessel had been guilty of negligence. On 
the question of costs;

Held, that in the circumstances, as it appeared that 
the litigation had been caused by Ike plaintiffs 
issuing their writ, the claim would be dismissed 
with costs to the defendants, and the counter
claim would be dismissed with costs to the 
plaintiffs.

D a m a g e  a c t io n .
T h e  p la in t if fs  were th e  owners o f  th e  steam ship 

Mauretania.
T he  de fendants were the  owners o f  th e  steam 

sh ip  Cardiff Hall.
T h e  Mauretania was a s team ship  o f  30 704 

tons gross reg is te r, and was on a voyage 
fro m  M ud ra s  to  N ap les  in  th e  service o f  the 
A d m ira lty .

T he  Card f f  Hall was a steam sh ip  o f  3994 tons 
gross reg is te r, and was on a voyage, under s e a le d  
orders, fro m  M a lta  w ith  a cargo  o f coal and  genera l 
goods.

T he  co llis io n  to o k  place in  th e  e a rly  m o rn in g  
in  J u ly  1915 in  th e  G reek A rch ipe lago .

I n  accordance w ith  o rde rs  g iven  b y  the 
A d m ira lty  n e ith e r vessel was c a rry in g  lig h ts . 
T he  c o u rt fo u n d  th a t  th e  n ig h t  was d a rk  and  th a t 
the  steam ships were so close when th e y  saw and 
acted fo r  each o th e r th a t  n o th in g  th e y  d id  or 
cou ld  have done cou ld  have p reven ted  a co llis ion , 
and th a t, even i f  they had done so m e th ing  w h ich  
c o n tr ib u te d  to  th e  c o llis io n , o r  had o m itte d  to  do 
so m e th ing  w h ich  m ig h t have p reven ted  i t ,  the 
fa ilu re  to  a dop t the  r ig h t  manoeuvre co u ld  n o t be 
said to  be negligence.

J u d g m e n t was en tered  fo r  th e  de fendan ts  on 
th e  c la im , and fo r  th e  p la in t if fs  on th e  counte r- 
c la im .

Laing, K .O . and  Rxeburn fo r  th e  p la in t if fs .— 
T he  re s u lt o f  th e  case is  th a t  th e  c o llis io n  was 
caused by in e v ita b le  acc iden t, and each side should 
pay th e ir  ow n costs :

The M arpesia , 1 Asp. M a r. La w  Cas. 261 ; 26 L . T. 
Rep. 333 ; L . Rep. 4 P. C. 210.

I t  w ou ld  be in e q u ita b le  i f  th e  p la in t if fs  had 
pa y  th e  b u lk  o f th e  costs m ere ly  because they 
were p la in t if fs ,  w h ic h  w ou ld  be th e  re s u lt i f  there 
was ju d g m e n t fo r  th e  de fendants on th e  c la im  
w ith  costs and ju d g m e n t fo r  th e  p la in t if fs  on th® 
co u n te r-c la im  w ith  costs.

Bateson, K .O . and Dumas fo r  th e  de fendants.- "  
T he re  shou ld  be ju d g m e n t fo r  th e  de fendants on

'■<*) Reported by L, F. O. Darby , Esq., B»rrister-»t-L»w.
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c la im ; th e  c la im  fa ils , and i t  shou ld  be d is 
e a s e d  w ith  costs to  th e  d e fe n d a n ts :

The B a ta v ie r, 6 ABp. M ar. Law  Cas, 500 ; 62 L . T . 
s.ep. 4 0 6 ; 15 Prob. D iy . 37.

^ . t h a t  is done and  th e  co u n te r-c la im  is  a lso d is 
e a s e d  w ith  costs, th e  de fendan ts  w i l l  be b e tte r 
I th a n  th e  p la in t if fs ,  as th e  costs o f  th e  coun te r- 

¡ e t n  are t r i f l i n g ; b u t the re  is  n o th in g  in e q u itab le  
® l “ at, fo r ,  i f  th e  p la in t if fs  had  n o t s ta rte d  th e  
Proceedings, th e  de fendants w ou ld  have a llow ed 
e  loss to  l ie  w here i t  fe ll.  T he  p la in t if fs  caused 

t “ e lit ig a t io n .

a ^  k ave m a^ e o rders o f  b o th  k inds ,
have p u rp o se ly  d ra w n  d is tin c tio n s  in  cases 

1 th is  so rt. W h e re  b o th  sides have v o lu n ta r ily  
^ o tle in to  l i t ig a t io n  I  have ordered  each side to  
th ^  ^ e i r  ow n costs, i t  be ing  a m ere acc iden t 
^ a t  th e  one p a r ty  is  p la in t i f f  and  th e  o th e r 
p e n d a n t .  I n  th is  case, however, th e re  w ou ld  
j ave been no l i t ig a t io n  i f  th e  p la in t if fs  had  n o t 
t b h h e i r  w r it .  T he re  w i l l  be ju d g m e n t fo r  

e de fendants on th e  c la im  w ith  costs, and  fo r  
¿P? P la in tif fs  on th e  co u n te r-c la im  w ith  oosts. I  
yeln “  th a t  is  th e  genera l ru le  unless the re  is  some 

ason fo r  d e p a rtin g  fro m  it ,  and I  do n o t see any 
reaeon i n th is  case
a ^ H e ito rs  fo r  th e  p la in t if fs ,  Thomas Cooper 
Ts Co., agents fo r  H ill, Dickinson, and Co., 
^erpo o l.

and°Ti7 ^ or8  ^o r Ih e  de fendants, Holman, Fenwick, 
a Willan, agents fo r  Lean and Lean, C a rd iff.

Jan. 21 and 22 ,1918.
(Before H i l l , J , and  E ld e r  B re th re n .)

T h e  E m l y n . (o )

l ^ ^ ra lty ~  Collision— Steamships in convoy in Jog 
~~~Orders from French naval authorities— Failure 
n  on hearing Jog signals— Art. 16 oj the 

°*hsion Regulations.
* steamship S. tvas proceeding on her voyage, 

J°Uowing her escort, at a speed of about three knots 
n a dense fog. Both the S. and her escort were 

fund ing  signals Jor the fog. The S. heard the 
y 9  signal of other vessels ahead, but kept her speed, 
o f r l n 9 escort> an^ sighted the E . about 300/1. 
lolJ • *  11X13 proceeding in convoy and was
s h e j? ^  ^er eseort> making eight knots though 
i * had been in a fog for an hour and was sounding 

r whistle Jor the Jog. Those on board her alleged 
at they heard no fog signals from the 8. or the 

a ^ i i  -0/  they saw the S. about 300ft. off and
collision happened, the stem of the E . striking the 

y j t  side of the S. On the hearing it was argued 
the S. and the E. were guilty of a breach of 

th ' ° f  the Collision Regulations, the breach of 
th ^tPdations was excused by orders received from 

^ re. nch naval authorities, and that the 
* marine menace, justified a departure from the 

eiiU - ons‘ Those on the E . also alleged that, 
n w * /  she had heard fog signals ahead, she could 
in a  Ve s!°pped because there were other vessels 

tfie convoy following her.
a ‘/ f lal the order received could not be construed as 
__^ s e tio n to depart from art. 16; that on the

(a) RetmrtM hv L . P. O. Da b b y . Esq., B*rrlsW r-»t-L»w,
X I V . ,  N .  S.

evidence there was no such menace from 
submarines as to justify* the E , proceeding o f 
such a speed in the fog; that the presence of vessels 
astern of her did not justify the E . in  not stopping ; 
and that both vessels were to blame— the S. being 
held one-third and the E . two-thirds to blame.

D a m a g e  a c t io n .
T he  p la in t if fs  were th e  owners o f  th e  steam sh ip  

Sheila.
T he  de fendan ts  and  co u n te r-c la im a n ts  were th e  

owners o f th e  Bteam ship Emlyn.
T h e  a c tio n  was heard  in  camerd.
Such o f  th e  fa c ts  and a rg u m en ts  w h ich  a d m it 

o f p u b lic a tio n  are  s ta ted  in  th e  ju d g m e n t o f 
H i l l ,  J .

A r t .  16 o f th e  C o llis io n  R e g u la tio n s  is  as 
fo l lo w s :

16. E ve ry  vessel shall, in  a fog, m is t, fa llin g  snow, or 
heavy ra ins to rm s, go a t a moderate speed, having 
care fu l regard to  the ex is ting  oiroamstances and condi
tions. A  steam vessel hearing, apparently  fo rw a rd  o f 
her beam, the  fog  signa l o f a vessel the position  o f wbioh 
is  no t ascertained, sha ll, so fa r  as the circnmstanoes of 
the  case adm it, stop her engines, and then navigate w ith  
oaution u n t i l  danger o f co llis ion is  over.

Laing, K .C . and J. B. Aspinall fo r  th e  
p la in t if fs .

Bateson, K .O .'a n d  Lewis) Noad fo r  th e  de fen
dants.

H i l l , J .-—T he  co llis io n  in  th is  case took place 
on th e  1 4 th  Ju n e  1917, in  fo g  so th ic k  th a t  each 
sh ip  saw th e  o th e r a t  a d is tance  w h ich  is  pleaded 
a t a bou t 300 ft., b u t  acco rd ing  to  th e  evidence was 
less th a n  th a t.  T he  Sheila was passing up  th e  
coast fo llo w in g  he r escort. T he  Emlyn  was p ro 
ceeding dow n th e  coast, and fo rm e d  p a r t  o f  a 
convoy. She was im m e d ia te ly  fo llo w in g  he r 
escort, and the re  were o th e r vessels o f th e  convoy 
beh ind  her.

T he  case fo r  th e  p la in t if fs  is  th a t  th e  Sheila 
was fo llo w in g  he r e s c o rt; th a t  fo g  had  come on  
h a lf  an h o u r before, and d u r in g  th a t  h a lf-h o u r  she 
had n o t had th e  escort in  s ig h t, b u t was fo llo w in g  
her a t a speed o f tw o  kno ts , and  sound ing  fo r  fo g , 
as waB the  escort. F o r  some tw e n ty  m in u te s  th e  
Sheila heard the  fo g  w h is tles  o f  several steamers 
on  th e  p o r t  bow, and s t i l l  co n tin ue d  a t tw o  to  
th re e  kno ts . She passed th e  escort o f the  Emlyn, 
and th e n  saw th e  Emlyn  w ith  he r s ta rb o a rd  side 
open fo u r  p o in ts  on th e  p o r t  bow aisd d is ta n t, 
acco rd ing  to  the  p lead ings, 300 ft. to  400 ft., b u t 
acco rd ing  to  th e  evidence 155 ft. to  230t’t .  T he  
engines were im m e d ia te ly  p u t  f u l l  speed aste rn , 
b u t th e  co llis io n  happened, th e  stem  o f th e  Emlyn  
s tr ik in g  th e  p o r t  side o f th e  Sheila ab reast o f 
N o  1 ho ld .

T h e  case fo r  th e  de fendants is  th a t  th e  Emlyn 
was m a k in g  about e ig h t kn o ts  and  sou n d ing  her 
w h is tle  fo r  fo g  ; th a t  she had en tered  th e  fo g  
a bou t an h ou r before th e  c o llis io n , an d  had  con
tin u e d  to  fo llo w  he r le a d in g  escort b y  th e  wake 
and th e  sound o f  he r w h is tle . N o  w h is tle s  were 
heard  fro m  e ith e r th e  Sheila o r  h e r escort, and 
th e  Sheila was s ig h te d  a b o u t 300 ft. away on th e  
s ta rb o a rd  bow, on a b e a rin g  w h ich , a cco rd in g  to  
th e  evidence, was a b o u t tw o  p o in ts . She was 
seen to  be s w in g in g  u n d e r a p o r t  he lm , show ing  
he r p o r t  side, an d  th e  engines o f th e  Emlyn  were 
im m e d ia te ly  p u t  f u l l  speed astern,

2 U
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W itnesses fro m  each side in  p la c in g  tb e  m odels ' 
m ade th e  ang le  o f th e  b lo w  some s ix  o r  seven 
p o in ts . I n  th e ir  evidence th e y  spoke o f  th re e  to  
fo u r  o r  fo u r  to  five  po in ts . I  d o u b t i f  i t  was as 
b road  as show n b y  th e  m odels, b u t i t  was 
c e rta in ly , on a ll  th e  evidence, n o t a fine  angle, 
b u t  one o f  a t  least fo u r  po in ts , and th a t  invo lves 
e ith e r th a t  one o r  b o th  Bhips were on a ve ry  
d if fe re n t course fro m  th a t  a lleged by  them , or 
th a t  one o r b o th  a lte re d  cons ide rab ly  fro m  th a t  
course. T h is  raises questions o f fa c t  w h ich  upon 
th e  evidence are ve ry  d if f ic u lt  to  de term ine . I  have 
o n ly  seen in  c o u rt tw o  w itnesses fro m  th e  E m lyn ; 
th e  re s t o f h e r evidence is  on paper, and  so is  a ll 
th e  evidence o f th e  Sheila. I  have n o t had the  
advantage  o f h a v in g  any evidence fro m  e ith e r  o f 
th e  escorts.

A p a r t ,  however, fro m  these d if f ic u lt  questions,
I  have no d o u b t upon  th e  a d m itte d  fa c ts  th a t  
each sh ip  is to  b lam e fo r  breach o f  a rt. 16. The  
Bpeed o f th e  Emlyn  was a d m itte d ly  e ig h t kno ts . 
A s  to  th e  speed o f  th e  Sheila, h a v in g  reg a rd  to  
th e  t im e  she le f t  p o rt, to  th e  tide , and  to  the  
p lace o f c o llis io n , I  see no reason fo r  d o u b tin g  
th a t  she was m a k in g  d u r in g  th a t  pe riod  o f  fo g  
tw o  o r th re e  kn o ts , a m odera te  speed. A d m it te d ly ,  
h e a rin g  w h is tles  fo rw a rd  o f th e  beam, th e  Sheila 
d id  n o t  s top  he r engines, b u t  co n tin ue d  a t  he r 
m oderate  speed u n t i l  she s igh ted  th e  Emlyn. As 
to  th e  Emlyn, she never s topped he r engines 
be fore  she s igh ted  th e  Sheila, b u t he r evidence is 
th a t  she never heard  any w h is tles  fo rw a rd  o f th e  
beam except tb e  w h is tles  o f he r ow n escort.

O n  these a d m itte d  fa c ts  th e  Emlyn  is  c le a r ly  to  
b lam e fo r  excessive speed, and th e  Sheila fo r  n o t 
s to p p in g  h e r engines, unless the re  were special 
c ircum stances ju s t i fy in g  th e  speed o f  th e  one 
and tb e  fa ilu re  to  s top  th e  engines o f th e  o ther.
I  th in k  also th a t  th e  Emlyn  is  to  b lam e fo r  
in s u ffic ie n t lo o k  o u t i f  she d id  n o t hea r the  
w h is tle s  o f th e  Sheila and h e r escort, w h ich  I  
have no d o u b t were b e in g  sounded, o r  fo r  n o t 
s to p p in g  he r engines i f  she d id . She says she 
d id  n o t  hear them . N o  d o u b t the re  were m any 
w h is tle s  b lo w in g , b u t, a p a rt fro m  th e  Emlyn’» 
escort, o n ly  th e  Sheila and th e  Sheila’» escort 
were sou n d ing  ahead a t  th e  m a te r ia l t im e . I  
expect th e  Emlyn  was so in te n t  on fo llo w in g  th e  
wake o f he r escort th a t  she neg lected to  keep 
a le r t  to  th e  chance o f app roaoh ing  vessels.

W as th e  speed o r was th e  n o n -s to p p in g  o f the  
engines ju s t if ie d  P I t  is  said cha t th e y  were, f irs t ,  
because o f  o rders received fro m  th e  F re n ch  
A d m ira l ty  a u th o r it ie s ; and , secondly, because 
th e  c ircum stances o f th e  w a r and  th e  r is k  o f 
subm arines ju s t if ie d  a d e p a rtu re  fro m  th e  ru les .
I  cannot agree.

F irs t ,  as to  o rders. T h e y  were, to  th e  Sheila,
“  F o llo w  th e  e s c o rt; obey a ll  h is  o rders  ” ; and  to  
th e  Emlyn ,1 “  F o llo w  escort— speed w i l l  be reg u 
la te d  b y  th e  p a tro l ahead— a t e ig h t kn o ts .”  These 
o rders  were n o t d irec ted  to  speed in  fo g , and, even 
assum ing  th e y  were com pu lso ry  upon  th e  ships, 
as to  w h ich  the re  is  no  evidence, th e y  ca n n o t be 
construed  as o rders to  d isobey a rt. 16. N o r  can 
th e  fa c ts  th a t  th e  esco rt co n tin ue d  a t  e ig h t kn o ts  
and d id  n o t s top  h e r engines excuse th e  convoyed 
sh ip  fro m  obey ing  a r t .  16. I t  was neg ligence  in  
th e  escort and no  less neg ligence  in  th e  convoyed 
sh ip .

A s  to  th e  second p o in t, the re  is  no evidence on 
w h ich  I  can fin d  th a t  dangers o f  subm arines in  >

[ A d m .

th e  lo c a lity  in  question  m ade i t  necessary to  
f u l l  speed in  a fo g  o r  n o t to  s top  th e  engines and 
nav ig a te  w ith  cau tion . I  can in  th e  p resen t case 
see no  necessity in  e ith e r th e  esco rting  o r the 
escorted sh ip  fo r  such conduct.

I t  is  fu r th e r  contended fo r  th e  Sheila th a t  the 
n o n -s to p p in g  o f th e  engines d id  n o t co n trib u te  to 
th e  co llis io n . I  ca n n o t agree. I f  i t  had been 
done, th e  p o s itio n  w ou ld  have been q u ite  d i f f e r e n t  
and th e  sh ips w ou ld  n o t have been in  th is  collision-

I t  is  fu r th e r  contended fo r  th e  Emlyn  th a t  he? 
n o t s to p p in g  ( i f  she had heard w h is tles  ahead) wa® 
ju s t if ie d  by th e  presence o f th e  re s t o f th e  convoy 
aste rn . T he  question  does n o t re a lly  arise, fo j 
she says she d id  n o t hear w h is tles  ahead. B u t, >* 
i t  does arise, I  have asked th e  E ld e r  B re th ren  
w h e th e r in  th e  c ircum stances the re  was a n y th ing  
to  p re ve n t th e  Emlyn  s to p p ing , and  w he ther 
was cau tious and p ru d e n t n a v ig a tio n  to  continue 
on w ith o u t s topp ing . T h e y  advise me th a t  i t  wa® 
n o t. I n  th is  connection  I  w il l  quote  th e  observa
tio n s  o f Grorell Barnes, J . in  The Star of 
Zealand (1899, Shipping Gazette, N o v . 6 ) : “ ■** 
th e  vessel stopped, i t  does n o t fo llo w  th a t  she was 
to  re m a in  s ta tio n a ry  in  tb e  place w here she 
stopped h e r engines. She w o u ld  n a tu ra lly  have 
some w ay on, and  as soon as she heard w h is tle0 
a pp roach ing  aste rn , i f  th e y  g o t too  close, ®be 
cou ld  m ove on aga in  ; and also th e  o th e r vessel® 
w h ich  m ig h t be aste rn  w o u ld  be eq u a lly  bound to 
Btop, as she was, fo r  th e  vessels w h ich  th e y  found 
ahead o f them . T he re fo re  th e  E ld e r  B re th ren  
are o f o p in io n  th a t  the re  was no  danger fo r  the 
vessels as te rn  w h ich  w ould , a t  any ra te , ju s t ify  
th e  m aste r in  n e g le c tin g  to  s top  in  due and 
p ro p e r n a v ig a tio n  fo r  a vessel ahead.”  B o tu  
vessels, the re fo re , are to  b lam e fo r  a breach 
a rt. 16. B u t  so fa r  th e  fa u lt  o f  th e  Em lyn  g ° 'D? 
a t  e ig h t kno ts  is  m uch g re a te r th a n  th e  fa u lt  o 
th e  Sheila g o in g  a t  tw o  to  th re e  kn o ts  and n° 
s to p p ing . I t  is said, however, th a t  th e  Shew® 
m u s t have p o rte d  across th e  lin e  o f th e  approach
in g  convoy whose w h is tles  she had  heard, an 
th e re fo re  th a t  she m us t be to  b lam e fo r  tak'U.e 
he lm  a c tio n . T he  bu rden  o f e s ta b lish in g  th is  1 
on th e  Emlyn. I t  is  n o t to  m y  sa tis fac tic  
established. T he  evidence is in  d ire c t con flic  . 
and, h a v in g  exam ined a l l  th e  p ro b a b ilit ie s , they 
seem to  me to  be equal on b o th  sides. I  d is-1®̂  
dec id in g  a case on onus, b u t, where th e  fac ts  an 
p ro b a b ilit ie s  re a lly  leave th e  m a tte r  in  com p ' 6 
d o u b t, I  o u g h t n o t to  decide th e  question  in  tD.g 
absence o f  co n v in c in g  evidence. T he  case 
the re fo re  le f t  on th e  breach o f a rt. 16. . „

I  f in d  b o th  vessels to  b lam e in  th e  p rop o rtiu  
o f  tw o -th ird s  to  th e  Emlyn  and o n e -th ird  to  t  
Sheila.

S o lic ito rs  fo r  th e  p la in t if fs ,  Bolam, Middlef°n’ 
and Co., S unde rland . j

S o lic ito rs  fo r  tb e  defendants, Botlerell ®.£ 
Roche, agents fo r  Downing and  Handcock, C ard1

T h e  E m l y n .
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Nov. 7,1917, Jan. 25 and Feb. 1,1918.

(B e fo re  H i l l , J .  and E ld e r  B re th re n .)

T h e  P u e f l e e t  B e l l e , (o )

Admiralty— Collision—Steamship under way during 
Prohibited hours—Thames and Medway Traffic 
Regulations— Defence of the Realm (Consolidation) 
Regulations 1914— Steamship at anchor without 
lights— Duty to warn approaching vessels.

A steamship proceeding down the B i tch Deep on a 
dark night when, according to the traffic regula
tions for the Thames and Medway, she ought not 
to have been under way, collided with a vessel at 
anchor which, in accordance with the above regula
tions, urns showing no light. Those on the vessel under 
1J}ay alleged that she had received orders to be at a 
certain place at a certain time, which necessitated 
her being under way. Those on the vessel at 
anchor alleged that they showed a light to the vessel 
under way and hailed her in sufficient time to 
enable her to keep clear.

Reid, that both vessels were equally to blame—the 
vessel under way for being under way, for the orders 
received by her did not necessitate her getting under 
Way when she did, and did not necessitate her going 
down the Black Deep ;  and the vessel at anchor 
was to blame for bad, look-out and that, even i f  she 
could not show a light, she could have rung her bell 
°r given some other warning of her presence when 
'the saw the vessel under way approaching.

■^AMAGE A C T IO N .
The plaintiffs were the owners of the steamship 

Francis.
The defendants were the owners of the steam- 

hiJ?LFwrfleet Belle.
The co llis io n  between th e  tw o  steam ships 

• Ccu rred  a b o u t 4.15 a.m . on th e  2 0 th  M a rc h  1917, 
B la c k  B eep, in  th e  Tham es E s tu a ry .

The S ir Francis, in  accordance w ith  th e  tra ff ic  
^ g u la t io n s , had  oome to  anchor a bou t sunset the  
j  g h t before, n o t fa r  fro m  th e  S u n k  H ead  B uoy . 
“  accordance w ith  th e  tra ff ic  re g u la tio n s , she was 
lo w in g  no  l ig h t ,  b u t  those on board  he r a lleged 

j.“ a t, when th e  Purfleet Belle approached, a s tron g  
*Rht was show n to  th e  app ro a ch in g  vessel, and 

® was a lso ha iled .
^ Those on  th e  Purfleet Belle a lleged  th a t  they 
to k reoe^ve<l  c e rta in  o rders  fro m  th e  A d m ira l ty  

°e a t  a c e rta in  p lace a t  a c e rta in  tim e , w h ich  
aoessitated th e ir  vessel be ing  u nder w a y ; th a t  

th* was show n on  th e  8 ir  Francis, and th a t  
loom  o f  th a t  vessel was o n ly  seen a bou t a 

hei? 8 ^eng fh  o ff, when i t  was im poss ib le  to  avo id

The a c tio n  was heard  in  camera. 
r  . Uch fa c ts  and  th e  a rg um en ts  on  th e  p o in ts  
p u n d e r th e  tra ff ic  re g u la tio n s  th a t  can be 

hushed are  s ta ted  in  th e  ju d g m e n t.

A>pinall, K .C . and  Balloch fo r  th e  p la in tif fs , 

<fttn*ie io n , K .C . and D . Stephens fo r  th e  defen

s J . — T he  c o llis io n  in  th is  case happened
in N  0JX th e  m o rn in g  o f  th e  2 0 th  M a rch  1917 
of iq  ®^a° k  Deep. T he  S ir Francis, a steam ship 
a i u i "  1 tons gross and 280 ft. long , laden, was a t 
a h °r, head ing  a bou t N . T h e  Purfleet Belle, 
l a(j  eatu sh ip  o f  1401 tons gross and 269 ft. long , 

eu, had  been a t  anohor, and was u n d e r way,

<'a> ®eported by L. F. O. Da h b t , Esq., Barrister at-L»w.

proceed ing  dow n th e  B la c k  Deep tow a rds  th e  
S u n k  H ead . She was one o f several vessels 
w h ich  were so p roceed ing  d a r in g  th a t  e a rly  m o rn 
in g , and  o f these th e  Amulet was th e  one nearest 
ahead o f  he r. T h e  c o llis io n  happened m ore  th a n  
one h o u r  before sun rise . T h e  S ir Francis was 
n o t e x h ib it in g  a n y  anchor l ig h ts . T h e  Purfleet 
Belle was e x h ib it in g  he r n a v ig a tio n  l ig h ts — tw o  
m asthead  lig h ts , side lig h ts ,  and s te rn  lig h ts . 
T h e re  was some ques tion  w h e th e r she had tw o  o r 
one m asthead lig h ts , b u t  1 accept th e  evidence 
th a t  she had  tw o  m asthead lig h ts .

T h e  w in d  was s tro n g  fro m  th e  N .W ., and  
th e  tid e  flood , s e ttin g  to  th e  S .W ., w ith  a f j r o e  
o f one k n o t. T he re  was some c o n llio t o f 
evidence as to  th e  w eather. I t  was u n d o u b te d ly  
a n ig h t  o f  heavy showers, b u t, on  th e  evidence as 
a w hole, I  f in d  th a t  i t  was n o t a c tu a lly  ra in in g  a t 
th e  m a te r ia l tim e . I t  was, however, overcast, and 
th e re  was no  m oon, and  I  do n o t d o u b t th a t  i t  is  
p ro p e r ly  described as ve ry  da rk .

T h e  case fo r  th e  S ir Francis was th a t  th e  lig h ts  
o f  th e  Purfleet Belle were s ig h te d  app roa ch in g  and 
heading  fo r  th e  Sir Francis; th a t  an  e le c tric  to rc h  
was show n fro m  th e  b rid g e  ih  am p le  t im e  fo r  th e  
Purfleet Belle to  take  ao tion , and th a t  th e  Purfleet 
Belle was ha iled , a lso in  t im e  fo r  h e r to  take  
a c t io n ; b u t th e  Purfleet Belle d id  n o t keep clear, 
and, th o u g h  she p o rte d  an d  tw ic e  sounded a sh o rt 
b las t, d id  i t  to o  la te , and , h a v in g  considerab le  
speed, s tru c k  w ith  h e r stem  th e  p o r t  q u a rte r  o f 
th e  S ir Francis.

T h e  case fo r  th e  Purfleet Belle was th a t  she 
was p roceed ing  on a head ing  o f  N .E . A N ., 
fo llo w in g  th e  s te rn  l ig h t  o f th e  Amulet, and 
m a k in g  a b o u t five  k n o ts ; th a t  th e  loom  o f th e  
S ir Francis was seen ahead, d is ta n t, as pleaded, 
abou t one le n g th — i.e., a bou t 280 ft., o r, acco rd ing  
to  th e  evidence, less th a n  tw o  le n g th s ; th a t  th e  
Purfleet Belle ha rd -a -p o rted , w ith o u t g iv in g  any 
w h is tle  s igna l, and  w en t f u l l  speed aste rn , b u t  had 
n o t tim e  to  c lea r th e  Sir Francis. A c c o rd in g  to  
th e  de fendants, no l ig h t  a t a l l  was shown by th e  
Sir Francis.

T he  a lle g a tio ns  o f  neg ligence  m ade a g a in s t the  
Purfleet Belle are th a t  she o u g h t n o t to  have been 
u n d e r w ay a t  a l l ; th a t, i f  she was ju s t if ie d  in  be ing  
u n d e r w ay, she o u g h t to  have been proceed ing  
w ith  th e  u tm o s t ca u tio n , and  th a t  h e r speed was 
excessive and  he r lo o k -o n t d e f ic ie n t; th a t  am ple  
w a rn in g  was g iven  h e r by th e  show ing  o t th e  
e le c tr ic  to rc h , and th a t,  even i f  no to ro h  had been 
shown, she o u g h t to  have seen th e  sh ip  he rse lf in  
am ple  t im e  to  avo id  her.

O n  th e  o th e r hand, i t  is  charged  aga in s t the  
S ir Francis th a t  she o u g h t to  have seen th e  
Purfleet Belle approach ing , and, be ing  u n lig h te d , 
th a t  she o u g h t to  have g iven  th e  Purfleet Belle 
w a rn in g  in  am ple  t im e  b y  show ing  an adequate 
l i g h t ; th a t  she gave no w a rn in g  a t  a ll,  and th a t  
th e  reason o f th a t  was th a t  she had  a bad lo o k 
ou t. A lte rn a tiv e ly ,  i t  is  sa id th a t  th e  Purfleet 
Belle was ju s t if ia b ly  u n d e r w ay and was proceed
in g  a t  a p ro p e r speed, and th a t,  i f  th e  S ir Francis 
was ju s t if ie d  in  show ing  no  l ig h t ,  th e  co llis io n  
occu rred  w ith o u t neg ligence  on  th e  p a r t  o f th e  
Purfleet Belle.

B e fo re  con s id e rin g  th e  d if f ic u lt  questions w h ich  
arise  u n d e r th e  T ra ff ic  R e g u la tio n s  made under 
reg . 87 o f  th e  D efence o f th e  R e a lm  R e g u la tio ns , 
i t  is  necessary to  decide c e rta in  questions o f  fa c t. 
[H is  L o rd s h ip  th e n  d e a lt w ith  th e  evidence, and
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h e ld  th a t  th e  Purfleet Belle was proceed ing  a t  a 
speed o f  seven kn o ts  a t least, and  th a t  those on 
th e  S ir Francis had n o t show n a to ro h  so as to  be 
v is ib le  to  th e  Purfleet Belle, and  p roceeded :]

So fa r ,  th e  fao ts  as I  f in d  them  a re : F ir s t ,  th e  
Purfleet Belle was p roceed ing  dow n a t  a speed o f 
a t  least seven kn o ts . S econdly, th e  S ir Francis, 
a t anchor, u n lig h te d , and  w ith  th e  Purfleet Belle 
a pp roach ing  he r and show ing  a ll  he r l ig h ts , 
showed no l ig h t  and gave no  w a rn in g  to  th e  
Purfleet Belle, except by  b a il in g  he r when i t  was 
to o  la te  fo r  th e  Purfleet Btlle  to  avo id  c o llis io n . 
T h ir d ly ,  I  f in d  th a t  th e  Purfleet Belle, as soon as 
she d id  see th e  loom  o f th e  S ir  Francis, to o k  a ll 
th e  a c tio n  possib le— she h a rd -a -p o rted  and w en t 
f u l l  speed astern . I  do n o t believe she sounded 
an y  w h is tle , b u t  th a t  is  im p o r ta n t  o n ly  as i t  
a ffec ts  questions o f  c re d ib il ity .  H e r  a c tio n  ve ry  
n e a rly  avo ided th e  co llis io n , fo r  th e  S ir Francis 
was s tru c k  1 6 ft. f ro m  the  ste rn .

B u t  the  question  rem a ins, as a ques tion  a p a rt 
f ro m  th e  Tra fB o  R eg u la tio ns , w he ther th e  Purfleet 
Belle o u g h t to  have seen th e  S ir Francis sooner. 
I f  she had, she w ou ld  have ta ke n  a c tio n  sooner, 
and a ve ry  s h o rt t im e  w o u ld  have m ade a ll  the  
d iffe rence. T he  m aste r o f  th e  Purfleet BeUe says 
he m ade o u t th e  loom  a t n o t  m ore th a n  tw o  
le n g ths , and th a t  th e  ch ie f o ffice r on th e  lo o k -o u t 
fo rw a rd  rep o rte d  i t  a t th e  same tim e  ; and  i t  is 
sa id  th a t, on such a n ig h t  as i t  was, i t  cou ld  n o t be 
v is ib le  a t a g re a te r d is tance. F u r th e r , as ju s t i 
f ic a tio n  fo r  n o t  seeing h e r sooner, i t  is  sa id th a t  
th e  Amulet was between th e  S ir Francis and  the 
Purfleet Belle, and  th a t  th e  g la re  o f th e  s te rn  
l ig h t  o f th e  Amulet w o u ld  obscure th e  loom  o f 
th e  S ir Francis.

I  acoept th e  evidence th a t  th e  Purfleet Belle 
was fo llo w in g  th e  Amulet, and th a t  th e  Amulet 
had th e  S ir Francis r ig h t  ahead before  she 

o rted , and, th e re fo re , th a t ,  u n t i l  th e  Amulet 
a rd -a -p o rte d  fo r  th e  Sir Francis, she was between 

th e  Purfleet Belle and  th e  S ir Francis. B u t  upon  
th e  evidence as a w hole I  do n o t th in k  th e  P u r
fleet Belle was as close beh ind  th e  Amulet as she 
says, o r  a n y th in g  lik e  i t ,  b u t, fo r  a l l  th a t,  a l ig h t  
in te rposed  between th e  Purfleet Belle and  th e  S ir  
Francis w ould  m ake i t  m ore d if f ic u lt  to  see th e  S ir  
Francis.

T h e  question  is, in  these circum stances, O u g h t 
th e  Purfleet-Belle, w ith  a good lo o k -o u t, to  have 
seen th e  loom  o f th e  S ir Francis in  t im e  to  avo id  
h e r P I  have asked th e  E ld e r  B re th re n  w he ther, 
w ith  a good lo o k -o u t, th e  loom  o f th e  S ir Francis 
o u g h t to  have been seen in  t im e  to  avo id  he r, and 
th e y  advise me th a t  i t  is  d o u b tfu l.  A n d , i f  
d o u b tfu l, I  ca n n o t h o ld  th a t  th e  Purfleet Belle 
was n e g lig e n t in  n o t  seeing th e  loom  sooner.

These be ing th e  fac ts , questions o f  some 
d if f ic u lty  arise  u pon  th e  tra ff ic  re g u la tio n s  u n d e r 
th e  D efence o f  th e  R e a lm  R e g u la tio n s , w h ich  
were app licab le  to  these vessels a t  th e  date 
o f  th e  co llis io n . T he y  are  to  be fo u n d  in  the  
vo lum e o f  N o tices  to  M a rin e rs , w h ich  was p u t  
in . B y  these re g u la tio n s , d u r in g  h o u rs  w h ich  
in c lu d e d  th e  t im e  o f  th e  co llis io n , vessels were 
fo rb id d e n  to  “  re m a in  under way ”  in  th a t  p a r t  o f 
th e  B la c k  Deep where th e  c o llis io n  happened, and 
vessels a t  anchor the re  were fo rb id d e n  to  “  e x h ib it  
a n y  lig h ts .”  T h e  Purfleet Belle was u n d e r w ay in  
d ire c t disobedience o f th a t  reg u la tio n .

I t  is  said th a t  she was e n t it le d  to  be under w ay 
because she had received spec ific  o rders  fro m  th e

A d m ira l ty  a u th o r it ie s  w h ic h  o b lig e d  h e r to  bs 
u n d e r way. N o  doub t, i f  i t  had been established 
th a t  th e  o rd e r was one w h ich  cou ld  o n ly  be obeyed 
b y  be ing  u n d e r w ay in  th a t  channe l a t  a tim® 
fo rb id d e n  by th e  re g u la tio n , the re  w ou ld  be 
g ro u n d  fo r  say ing , b o th  be ing  u n d e r th e  power® 
g ive n  b y  th e  D efence  o f th e  R e a lm  Act» 
th a t  th e  specific o rd e r overrode  th e  general 
reg u la tio n . B u t  i t  has n o t been established 
th a t  th e  specific orders— w hich , so fa r  as proved» 
were th a t  th e  Purfleet Belle was to  be a t a 
p a r t ic u la r  p lace a t an a p po in ted  t im e — neces
s a r ily  invo lve d  th a t  th e  Purfleet Belle should 
anchor where she d id  o r  g e t u nder w ay when she 
d id , o r  tra v e l by  th e  channe l she d id . She p ro b 
a b ly  chose th e  best and  safest w ay o f carrying 
o u t he r orders. B u t,  unless he r be ing  under way 
in  p ro h ib ite d  hours was e ith e r e x p lic it ly  o r  by 
necessary im p lic a t io n  sanctioned  b y  th e  orders 
she received, she cannot, in  m y  o p in io n , ju s t ify  
h e r disobedience to  th e  re g u la tio n . I t  has not 
been p roved  th a t  she was so sanctioned, and I  m ust 
h o ld  th a t  she was im p ro p e r ly  u n d e r way.

B e in g  im p ro p e rly  u nder way, and k n o w in g  th a t 
vessels m ig h t be a t anchor, and, i f  a t  anchor, then 
w ith o u t lig h ts , a ve ry  h ig h  degree o f care and 
s k i l l  was re q u ire d  o f h e r— care in  speed and 
v ig ila n ce , s k i l l  and  p ro m p titu d e  in  a c tio n . I n 
these c ircum stances I  am advised, and  I  agre®» 
th a t  to  proceed a t a speed o f seven k n o ts  in  a 
channe l l ik e  th is , w here i t  was kn o w n  th a t  som® 
sh ips were and o the rs  m ig h t  be a t anohor» 
u n lig h te d , was a w h o lly  w ro ng  p roceed ing . T ha t 
speed was a c o n tr ib u t in g  cause o f th e  collision» 
and  c e rta in ly  o f  damage, and  fo r  i t  th e  P u rfe1“ 
Belle m u s t be he ld  to  blame.

T he  S ir Francis was ju s t if ia b ly  a t a n ch o r w ith 
o u t an ch o r lig h ts . T he  re g u la tio n  fo rbade  her to 
“ e x h ib it  an y  lig h ts .”  T h is  does n o t, I  th in*» 
re fe r  to  l ig h ts  o th e r th a n  th e  sea reg u la tio n  
lig h ts , fo r  such o th e r  l ig h ts  are fo rb id d e n  by 
ano th e r re g u la tio n  w h ich  w i l l  be fo u n d  a t p. 
o f th e  book. B u t  th e  tw o  re g u la tio n s  together 
d id  fo rb id  h e r to  e x h ib it  any l ig h t .

Does th a t  m ean th a t  she m ig h t n o t show » 
w a rn in g  l ig h t  even to  a vessel w h ich  is  approach
in g  he r so as to  in vo lve  r is k  o f  c o llis io n  P Good 
seam anship w ou ld  c e rta in ly  req u ire  th a t  sb® 
shou ld  do so. B u t,  m uch as I  shou ld  l ik e  to , I  

, n o t see how  I  can read  in to  th e  re g u la tio n s  a® 
excep tion  such as “  unless i t  is necessary to  avoid 
im m e d ia te  dange r.”  T h e  T ra ff ic  R egu la tions 
c o n ta in  n o th in g  lik e  a rt. 27 o f  th e  Sea R®gu' 
la tio n s .

A t  th e  same tim e , I  am  ve ry  s tro n g ly  o f opinio® 
th a t  a sh ip  w h ioh  is  ly iD g  a t  anchor w ith o u t 
lig h ts , especia lly  in  a channe l l ik e  th e  Bla®* 
Deep, and  a t  a t im e  w hen Bhe know s th a t, w ith  
pe rm iss ion , vessels m ay be u n d e r w ay and th a t' 
in  fa c t, a t  least one vessel is  u n d e r way, has ® 
v e ry  specia l d u ty  o f keep ing  a m os t v ig i l®1?11 
(lo oko u t, and  o f  g iv in g  such w a rn in g  as ?8 
possib le on th e  approach  o f  any vessel w h ich  18 
u n d e r way.

T h is  d u ty  is  recognised in  th e  regu la tions 
re la t in g  to  a d iffe re n t area a t  pp, 44 and  45 o f tb  
book, w here th e  fo llo w in g  s ta te m e n t appeaf8 •
“  (1) T h is  o rd e r (w ith  reg a rd  to  th e  non -exh ib ition  
o f  l ig h ts )  does n o t absolve th e  m asters o f  c ra ft  a 
anchor fro m  keep ing  a sha rp  lo o k -o u t and  g iv ing  
w a rn in g  on th e  approach  o f  any c ra f t  u n d e r w®y> 
and th e  d u ty  ex is ts  w h e th e r th e  re g u la tio n  cab
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atte n tio n  to  i t  o r  n o t. I t  is  recogn ised  b y  th e  
®ase p n t  fo rw a rd  b y  th e  p la in t if fs ,  w ho  say th e y  
d ischarged i t  b y  th e  e x h ib it io n  o f  th e  to rc h . D id  
the Sir  Francis f u l f i l  th a t  d u ty  ? She d id  n o th in g  
sxcept h a il a t  th e  v e ry  la s t. W a s  th e re  a n y th in g  
?he cou ld  do P I f  th e re  was o b je c tio n  to  h e r sound- 
ln g he r w h is tle  on  th e  g ro u n d  th a t  i t  m ig h t  be 
•mistaken fo r  one o f  th e  au tho rise d  s ig n a ls  o f a 
Rössel u nder w ay, th e re  was no such o b je c tio n  to  
“ 6r  r in g in g  h e r b e ll. She d id  n o th in g , because 
ber lo o k -o u t was de fic ien t.

I n  such c ircum stances as those w h ic h  ex is ted  
an  o fficer o u g h t to  have been on th e  b ridge . T h e  
cb ie f o ffice r had le f t  th e  b rid g e  to  c a ll th e  second 
officer, w ho  was la te  in  tu rn in g  o u t fo r  h is  w a tch . 
I was le f t  to  th e  A .B .  on  th e  b rid g e  to  keep a 
iook-ou t, and , w h a t is  m ore  im p o r ta n t,  to  decide 
^ h e th e r th e  t im e  ha d  come to  g ive  a n y  w a rn in g

an a p p ro a ch in g  vessel an d  to  g ive  th e  w a rn in g , 
th e  ch ie f o ffice r had  ju s t  re tu rn e d  to  th e  poop. 
B u t, as I  h a re  fo u n d , the  h a il in g  was a t  th e  ve ry  
la ®t. B e fo re  th e  c o llis io n  severa l sh ips had 
Passed dow n, b u t  those on  b oa rd  th e  S ir Francis 
were aw are o f o n ly  one.

I  h o ld  th e  S ir Francis to  b lam e fo r  bad  look* 
®ttt  and  consequent fa ilu re  to  g ive  w a rn in g  o f he r 
Presence to  th e  Purfleet Belle. I  h o ld  th a t  th is  
fa u lt  was a cause c o n tr ib u t in g  to  th e  c o llis io n . I  
Pronounce b o th  vessels to  b lam e a nd  in  equa l 
deRree.

S o lic ito rs  fo r  th e  p la in t if fs ,  C. E. Harvey.
S o lic ito rs  fo r  th e  de fendants, Holman, Fenwick, 

aQd Willan.

Feb. 1 and 2, 1918.

(B e fo re  H i l l , J . and  E ld e r  B re th re n .)

H .M .S . H y d r a , ( a )

^drniraliy— Collision— Steamship navigating without 
lights —  Vessel seen approaching —  Duty to 
exhibit. lights —  Time at which lights should be 
exhibited.
Danish steamship was proceeding on a voyage at 
ni9ht. In  accordance with instructions and to 
avoid the danger of submarines, she teas not 
exhibiting under-way lights. She had her side 
lights lit, but they were'not exhibited, and her rnast- 
jkad light was not exhibited or lit. Those on. board 

'Sighted the green light of a British warship on 
Iheir p0Tt hand on a crossing course. They then 
j f d  their red light level with the bridge rail, but 

not exhibit their masthead light, with the result 
n *  those on the British warship thought the 
Danish steamship was a sailing ship, and, as there 
?**« vcry little wind, attempted to cross ahead of 
her and a collision occurred.
~®, that a vessel proceeding without lights to avoid 
jh* danger of submarines uas only bound to exhibit 
ll9hts in time for the give-way vessel to take proper 
hction to avoid collision ; that, though those on the 
Danish steamship were negligent in  not showing 
h*r masthead light, that was not a fault which con
fu te d  to the collision, as those on the British 

Warship should have appreciated from the non- 
hlteraticm of the bearing of the red light that the 
y *Sel  exhibiting it was a steamship, and that it 

^ J^ ^th e ir duly to go astern of her.
' ^«ported by L. F. 0, D a b b y , Esq., Barrister-at-Law.

D a m a g e  a c t i o n .
T h e  p la in t if fs  were th e  owners o f  th e  D a n ish  

steam sh ip  Nelly.
T h e  d e fendan t was L ie u te n a n t  C o lin  S. 

Thom son , R .N . ,  com m ander o f  H is  M a je s ty  s 
to rp e d o  boa t d e s tro ye r Hydra.

T h e  a c tio n  was heard  in  camera.
T h e  fa c ts  a nd  a rgum en ts , so fa r  as th e y  can be 

p u b lish e d , are  s ta ted  in  th e  ju d g m e n t.
Laing, K .C . an d  Stephens fo r  th e  p la in t if f .

Aspinall, K .C . and Dunlop fo r  th e  de fendan t.

H i l l , J . — T h is  is  an a c tio n  b y  th e  owners o f  
th e  D a n is h  steam sh ip  Nelly  in  respect_ o f a, 
c o llis io n  between th e  Nelly  and  H is  M a je s ty  s 
sh ip  Hydra, w h ich  happened on th e  even ing  o f 
th e  11 th  Feb. 1917 in  th e  E n g lis h  C hanne l. T he  
Nelly  is  a s team sh ip  o f 1514 tons  gross and 250 ft. 
long , and  was laden. T h e  n ig h t  was d a rk , th e  
w ea ther c lear, and  th e re  was p ra c t ic a lly  no  w in d . 
T h e  Nelly  and  th e  Hydra  were on con ve rg in g  
courses, w h ic h  are c o rre c tly  s ta ted  in  th e ir  p lead 
ings , th e  d iffe rence  betw een th e  courses be ing 
a lm o s t e xa c tly  seven p o in ts , and th e  H ydra  had 
th e  Nelly on  he r s ta rb o a rd  side, and  th e  Nelly  had 
th e  Hydra  on  he r p o r t  side. T he  speed o f  th e  
Hydra  was m ore th a n  tw ic e  th e  speed o f th e  Nelly. 
T h e  Nelly was n o t c a rry in g  an y  lig h ts  e xh ib ite d . 
She had  he r side l ig h ts  b u t n o t  he r m asthead l ig h t  
l i t  and  ready  to  be shown. T h e  H ydra  had he r 
re g u la tio n  lig h ts  e xh ib ite d .

T h e  case made fo r  th e  Nelly  was th a t  she saw, 
tw o  o r  th re e  m iles  d is ta n t and  a b o u t tw o  p o in ts  
before th e  beam, th e  m asthead and  green lig h ts  
o f th e  H y d ra ; th a t  she k e p t course and  speed ; 
th a t  a fte r  an  in te rv a l, b u t  s t i l l  severa l _ m in u te s  
before  th e  co llis io n , she showed h e r red  l ig h t ,  the  
ch ie f o ffice r l i f t in g  u p  th e  la m p  and  h o ld in g  i t  on 
th e  b rid g e  r a i l ; th a t  when abou t five  o r Bix le n g ths  
away she sounded a w a rn in g  s ig n a l o f  tw o  s h o rt 
and  one lo n g  b lasts, an d  th a t  a t  th e  la s t she w en t 
f u l l  speed a s te rn  and  sounded th re e  s h o rt b las ts .

T he  case fo r  th e  de fen d a n t is  th a t  th e  Nelly s 
red  l ig h t  was seen tw o  o r  th re e  p o in ts  on  the  
s ta rb o a rd  bow  a t a t im e  w h ich  L ie u te n a n t 
T hom son  says was th re e  o r  fo u r  m in u te s  before  
th e  c o llis io n  ; th e  l ig h t  was w atched, and f in a lly , 
as no  m asthead l ig h t  was seen, was ju d g e d  to  be 
th e  p o r t  l ig h t  o f  a s a ilin g  s h ip ; th a t,  as the re  was 
no w in d , i t  was r ig h t ly  assumed to  be safe to  pass 
ahead o f her, and  th e  Hydra  a c c o rd in g ly  
co n tin ue d  to  keep he r course an d  speed u n t i l ,  
when close to , th e  Nelly was m ade o u t to  be a 
s te a m e r; th a t  th e  h e lm  was th e n  p u t  ba rd -a - 
e ta rboard , tw o  sh o rt b lasts were sounded, and bo th  
engines were o rde red  f u l l  speed a s te rn  'w ith  th e  
in te n tio n  o f tu rn in g  aw ay fro m  th e  Nelly  m  a 
c irc le , b u t  th e  c o llis io n  happened be fore  th e  
engines were g o t w o rk in g  as te rn  ; th a t  ju s t  before  
th e  c o llis io n  an  in d is tin g u is h a b le  sound B ignal 
was heard  f ro m  th e  Nelly.

T he  charges m ade a g a in s t th e  Hydra  were n o t 
keep ing  o u t o f  th e  w a y  and  a t te m p tin g  to  pass 
ahead. T h e  charges a g a in s t th e  Nelly  were 
fa i l in g  to  show th e  m asthead l ig h t ,  show ing  th e  
red  l ig h t  too  la te  and in  an im p ro p e r m anner, and 
reve rs ing  too  la te . . ,

I n  th e  c ircum stances o f  th e  t im e  and  place th e  
Nelly  was ju s t if ie d  in  n o t  c a rry in g  lig h ts .  I f  th e  
red  l ig h t ,  w ith o u t th e  m asthead lig h t ,  was suffi-
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c ie n t, I  f in d  th a t  th e  Nelly  showed th e  red  l ig h t  
in  am ple  t im e  to  enable th e  Hydra  to  ta ke  such 
a c tio n  as w ou ld  avo id  co llis io n . I  th in k  th e  Nelly 
was n o t bound to  show th e  l ig h t  sooner th a n  th a t.  
I t  w ou ld  go fa r  to  defeat th e  o b je c t fo r  w h ich  
l ig h ts  are n o t ca rr ie d  e x h ib ite d  i f  th e y  have to  be 
show n to  an  app ro a ch in g  sh ip  a t w ha tever d is 
tance  she m ay be s igh ted . B u t  th e y  m u s t be 
show n in  am p le  t im e  to  enable th e  o th e r sh ip  to  
ta ke  action , i t  th e  d u ty  o f  a c tio n  lie s  on her, o r  to  
w a rn  th e  o th e r sh ip  o f th e  presence o f th e  show ing  
sh ip , i f  th e  d u ty  o f  a c tio n  lies  on her.

I  th in k  th e  evidence o f  th e  Nelly  exag
gerates th e  d is tance  a t  w h ich  th e  red  l ig h t  was 
shown, b u t i t  was shown in  am ple  t im e  to  in fo rm  
th e  Hydra —  to  g ive  th e  Hydra  t im e  to  act. 
I  f in d  th e  red  l ig h t  was d isp layed  in  a p ro p e r 
m anner, so fa r  as the  H ydra  was concerned. I t  
m a tte re d  n o t to  th e  Hydra  w he ther th e  la m p  was 
p u t  in  th e  screen o r  rested on  th e  r a i l  and  he ld  
s te a d ily , as I  f in d  i t  was, b y  th e  m ate  o f  th e  Nelly. 
I  f in d  th a t  th e  Nelly  reversed in  p ro p e r tim e . I t  
is  tru e  th e  m aste r says th a t  he reversed when th e  
co llis io n  was in e v ita b le . B u t  the  sh ips were 
crossing , and  th e  Nelly  was n o t e n t it le d  to  reverse 
so lo n g  as th e  Hydra, una ided , co u ld  s t i l l  avo id  
th e  c o llis io n  ; and, h a v in g  reg a rd  to  th e  speed o f 
th e  Hydra, th e  t im e  between th e  m om e n t when 
th e  Hydra  ceaeed to  be ab le  to  avo id  th e  c o llis io n  
b y  he r ow n a c t io n 'a lo n e  and  th e  m om e n t when 
th e  c o llis io n  became in e v ita b le  was so s h o rt th a t  
i t  is  im poss ib le  to  say th a t  th e  Nelly  n e g lig e n tly  
delayed he r reve rs ing .

T h e  fa u lt ,  i f  f a u l t  the re  were, o f  the Nelly  was 
th e  fa ilu re  to  show th e  m asthead l ig h t .  I n  m y 
o p in io n , w ha tever o u g h t to  be th e  v iew  o f  th e  
d u ty  to -day , th e re  was a t  th e  t im e  and  place o f 
th e  c o llis io n  n o th in g , e ith e r in  th e  in s tru c tio n s  
w h ioh  th e  Nelly  had  rece ived o r  in  an y  g e n e ra lly  
recognised ru le  o f  p ru d e n t conduct, to  ju s t i f y  a 
s team sh ip  in  n o t c a rry in g  he r m asthead as w e ll 
as h e r side lig h ts  ready to  be shown, and, i f  t im e  
p e rm itte d , a fte r  becom ing aw are o f th e  o th e r 
Bteamer, in  n o t show ing  th e  m asthead l ig h t  as 
w e ll as th e  side lig h t .  T he re  was t im e  fo r  th e  
Nelly  to  show h e r m asthead l ig h t ,  b u t  she had  n o t 
g o t i t  ready, and d id  n o t show i t .  I  th in k  th is  was 
a fa u lt .  B u t  d id  i t  c o n tr ib u te  as a cause to  the  
c o llis io n  ? T he  red  l ig h t  was d isp layed , acco rd ing  
to  th e  p la in t if fs ’ evidence, some five  m inu tes  
before  th e  co llis io n , and acco rd ing  to  L ie u te n a n t 
T hom son , w ho gave h is  evidence w ith  conspicuous 
fa irness, some th ree  o r  fo u r  m inu tes  before  the  
co llis io n . A n d , as s u b s ta n tia lly  th e  bea rin g  o f  th e  
Nelly  d id  n o t  change, i t  o u g h t to  have been 
obv ious th a t  th e  red  l ig h t  was th e  l ig h t  o f  a vessel 
u n d e r w ay app ro a ch in g  th e  Hydra’s course. I f  
the re  was no w in d  i t  o u g h t to  have been obvious 
th a t  the  a pp roach ing  vessel m u s t be a s te a m s h ip ; 
b u t, whetb or s team sh ip  o r  s a ilin g  vessel, i t  m ust 
be a vest o app roa ch in g  th e  Hydra’s course. 
T he re fo re  i t  o u g h t to  have been obvious th a t  i t  
was th e  d u ty  o f th e  H ydra  to  g ive  way and to  
pass u n d e r th e  s te rn  o f th e  vessel so app ro a ch in g  
A l l  th is  o u g h t to  have been obvious lo n g  before 
th e  t im e  when th e  h u l l  o f  th e  Nelly  was m ade o u t 
and a c tio n  was taken , and  lo n g  before  th a t  the  
Hydra  ought^ to  have ta k e n  steps to  keep c lear. 
In s te a d , n o th in g  was done u n t i l  i t  was im poss ib le  
to  do a n y th in g  effective.

I®  m y  ju d g m e n t th e  cause o f  th is  c o llis io n  was 
the  fa ilu re  o f  L ie u te n a n t T hom son  to  apprecia te ,

as he o u g h t to  have done, th a t  th e  Nelly was 
a pp roach ing  on a cross ing  course, and h is  con f0‘ 
q uen t fa ilu re  to  keep c lea r ; and  I  f in d  th a t  the 
fa ilu re  o f th e  Nelly  to  show a m asthead l ig h t  was 
n o t a fa u lt  c o n tr ib u t in g  as a causé to  th e  collis ioo- 
n o tw ith s ta n d in g  th a t  fa ilu re , th e  Hydra, w ith  the 
in d ic a tio n s  she had, cou ld , w ith  o rd in a ry  oare> 
have avoided th e  co llis io n .

I  th e re fo re  p ronounce  th e  Hydra  alone to 
blame.

S o lic ito r  fo r  th e  p la in t if fs ,  Thomas CoopLt 
and Co.

S o lic ito r  fo r  th e  de fendant, Treasury Solicitor■

Straw of Lotto.

June 13,14, and July 8 , 1918.

(B e fo re  the  L o r d  C h a n c e l l o r  (L o rd  Finlay)» 
Y is c o u n t H a l d a n e , L o rd s  A t k in s o n , S u m n s R» 
and P a r m o o r .)

A t t o r n e y -G e n e r a l  (on b e h a lf o f H is  M a je s tf)  
v. B e n j a m i n  S m i t h  a n d  C o . (a)

ON A P P E A L  FR O M  T H E  C O U R T OF A P P E A L  
E N G L A N D .

Shipping—Carriage of goods— Traders’ goods 
transport ship—B ill of lading —  Exemption 
King’s enemies—Deviation from voyage— M ojn 
intent and object of the contract— User of vesselJ°r 
military purposes.

A  petition of right utas presented by the owners "f 
goods shipped at Melbourne for London by a 
steamship bound for London v i i  ports s u b je c t  to 
Government requirements, the ship having bee» 
requisition!d for the Government service. The ■ * 
of lading contained an «exception that the CroV>n 
was not to be liable i f  the cargo was lost owing 
the act of the King’s enemies.

After having left Melbourne with troops for <he 
Australian Expeditionary Force, which was then 
operating in the Gallipoli peninsula, and with othtf 
traders' goods, the ship was used for about lhfte, 
months as a store or warehouse at Imbros nn* 
Mudros for supplies of meat required for the troop-’ 
the same being doled out to them as rations whD1 
needed. When the ship was ultimately on her udH 
from Mudros to London she teas torpedoed by a 
German submarine and the whole of her carQ° 
lost.

Held, that the suppliants were entitled to recover 
damages, the bill of lading, having regard to fh 
main object and intent of the contract, not givMl 
the Government the right to detain the ship ots 11 
store or warehouse, a purpose foreign to her etnpl°D 
ment as a means for carriage of goods, and thetc- 
fore the exception clause did not apply.

Decision of the Court of Appeal (ante, p. 53 ; 1 
L. T. Rep. 515) upheld.

A p p e a l  by  th e  C ro w n  fro m  an o rd e r o f the  Co’ir  ̂
o f A p p e a l (L o rd  B e ad ing , C .J., Bankes and 5V11!, 
r in g to n , L .J J . ) ,  rep o rte d  ante, p. 5 3 , 116 L . -y 
Rep. 515, s e tt in g  aside a ju d g m e n t o f Sanke^» 
in  fa v o u r o f  the  C ro w n  on a p e t it io n  o f r ig 11

(a) R e-w rto ii hy W. E R k id . E»q . B a rr is te r .a t L it« '
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w hich had  been presented b y  th e  now  respon
dents.

T he  question  was w h e th e r th e  bene fit o f  th e  
Exception fro m  l ia b i l i t y  on  th e  p a r t  o f th e  C ro w n  
fo r  any loss caused by acts o f th e  K in g ’s enem ies 
had been lo s t o w in g  to  a d e v ia tio n  and  change in  
foe cha ra c te r o f th e  adventu re  a lleged to  have 
taken  p lace w h ile  th e  vessel, w h ich  had been 
requ is itioned , was on th e  voyage fro m  A u s tra lia  
to  London .

S ir  Gordon Hewart (S .-G .) and Ricketts fo r  the  
C rown.

•ft. A. Wright, K  C. and  Raeburn fo r  th e  
tespondents.

G lynn  v . Margetson, 7 Asp. M ar. Law  Cas. 366;
69 L .  T . Rep. 1 ; (1893) A . C. 3 5 1 :

James 'M orrison  and  Co. L im ite d  v. Shaw, S av ill, 
and A lb io n  Company L im ite d , 13 Asp. M ar. Law  
Cas. 504 ; 115 L . T . Rep. 508 ; (1916) 2 K . B . 
783;

H a rtle y  v. B uggin, 3 D ong l. 39 ;
A frie a n  Merchants v . B r it is h  and Foreign M arine  

Insu rance Company, 28 L . T . Rep. 233 ; L . Rep. 
8 E x. 154;

Scaramanga v. Stam p, 4 A sp. M a r. La w  Cas. 295 ;
42 L . T . Rep. 8 4 0 ; L . Rep. 5 C. P . D iv . 295; 

Carriage o f Goods A o t 1904, s. 4.

the
A f te r  cons ide ra tion , th e ir  L o rd s h ip s  de live red

aP peal;—
fo llo w in g  ju d g m e n ts  d ism iss ing  th e

The L o r d  C h a n l e l l o r  (L o rd  F in la y ) .— T h is  
jPPeal arises o u t o f a p e t it i t io n  o f  r ig h t  f ile d  by 
"O B ja m in  S m ith  and Co. (now  th e  respondents) 
Against th e  A tto rn e y -G e n e ra l (on b e h a lf o f H is  
“ ta je a ty ) to  recover damages fo r  th e  loss o f 

t ty  bales o f  sheepskins ca rr ie d  on  board  th e  
teanaship Marere u n d e r a b i l l  o f  la d in g  s igned 

b e h a lf o f  H is  M a je s ty  b y  agents  o f the  
o tn rnonw ealth  G ove rnm en t o f A u s tra lia . T he  

Marine was sunk  in  th e  M e d ite rra n e a n  b y  a 
j “ f ® an  subm arine , and th e  sheepskins were los t, 
th e  b i l l  o f  la d in g  con ta ined  an excep tion  fro m  
'a b i l i ty  on th e  p a r t  o f  th e  C ro w n  fo r  an y  loss 
a ised  by acts o f th e  K in g ’s enemies. T he  

gQestion on th e  appeal is  w hether, as contended 
, y  the  p e tit io n e rs , th e  benefit o f  th is  excep tion  

as been lo s t o w in g  to  a d e v ia tio n  and change in  
ta k  0*la ra c te r  o f  th e  a d ven tu re  a lleged  to  ha\ 

aen place before th e  Marere was torpedoed.
n  th e  Marere had  been re q u is it io n e d  b y  the  
aiL°wn at  th e  b e g in n in g  o f  th e  w a r in  A u g . 1914, 

“ u was be ing  w o rked  fo r  th e  C ro w n  u n d e r th is  
.'Jo is it io n  when th e  p e tit io n e rs ’ goods were 

„ ^PPad. T he  sh ip m e n t to o k  p lace a t  M e lbou rne  
dar a b i l l  o f  la d in g  da ted  th e  14 th  J u ly  1915, 

8aed b y  a u th o r ity  o f  ¿he C om m onw ea lth  G overn- 
Th A u s tra lia , and h e ld  b y  th e  p e tit io n e rs . 
l1(i 6 b i l l  o f  la d in g  expressed th a t  th e re  had 
- eh sb inno^ on board  A  21 Marere, bound  fo r

. ^ « P o r t s  subjeot to  Governm ent requirem ents w ith  
snd i  * °  reueive and to  discharge goods and passengers, 
PUr " J^a'£e >n coal, cargo, supplies, and fo r  any other 
*ndP+Se’ an^  c a l' a t any p o rt or po rts  in  any order, 
Ves l 8.a il w ith  o r w ith o u t p ilo ts , and to  to w  and assist 

86la in  a ll s itua tions, and to  devia te fo r the  purposo 
life  and p rope rty , the fo llo w in g  goods—  

Stunk f i f ty  balea sheepskins— being marked and 
“ 'bered as in  the m argin, and to  be delivered (subject

to  the  exceptions and conditions he re ina fte r mentioned) 
in  the  lik e  good order and cond ition  from  the  ship ’ s 
deck a t he r anchorage (where the ship ’s respons ib ility  
sha ll oease) a t the  aforesaid p o rt o f London (o r so near 
the re to  as she may safe ly get) un to  order o r to  h is  or 
th e ir  assigns.

C o n d it io n  1 con ta ined  an excep tion  fro m  
l ia b i l i t y  fo r  th e  A c t  o f G od o r  th e  K in g  b 
enemies, and  a n u m b e r o f  o th e r p e rils . C on
d it io n  4  was in  th e  fo llo w in g  te rm s  :—

4. W ith  lib e r ty  to  proceed to  and stay a t any p o rt or 
portB, place or places, in  any order o r ro ta tio n  back
wards and (or) forw ards, and no tw iths tan d ing  th a t Buoh 
po rts  or places are ou t or aw ay from  the  custom ary or 
geographical route, to  the  p o rt o f discharge hereinbefore 
mentioned, fo r  the  purpose o f receiv ing and (o r) d is
charging goods, coals, supplies, o r passengers o r fo r  any 
o ther purpose whatsoever, w hether ejusdem generis or 
no t, and to  re tu rn  once o r o ftsner to  any p o rt o r ports, 
place o r plaoes, w ith o u t any l ia b il i ty  whatsoever res ting  
on the shipowners on the  ground o f devia tion by reason 
o f any route  taken as above, and w ith  lib e r ty  on the  way 
to  ca ll and stay a t an in te rm ed iate  p o rt o r ports to  
discharge or take  on board passengers, cargo, coal, or 
other supplies, and to  sa il w ith  or w ith o u t p ilo ts , and to 
to w  and assist vessels in  a ll s ituations. Steamer to  be 
r,t lib e r ty  to  leave po rts  to  assist vessels in  distress, 
and (or) fo r  the  purpose o f saving life  and (or) 
p roperty .

S tam ped in  th e  m a rg in  in  p u rp le  in k  was th e  
fo llo w in g  c la u s e :

The insulated space on the  ship having been taken by 
H is  M a jesty ’s Government, the ship in  add ition  to  any 
libe rties  expressed or im p lied  in  th is  B /lad ing  sha ll 
nave lib e r ty  to 'co m p ly  w ith  any orders or d irections as 
to  departure, a rr iv a l, routes, po rts  o f oall, stoppages, or 
otherw ise howsoever given b y  H is  M a jesty ’s Govern
m ent o r any departm ent thereof, any person aoting or 
p u rpo rting  to  act w ith  the a u th o r ity  o f H is  M a jesty or o f 
H is  M a jesty ’s Governm ent or o f any departm ent thereof, 
and anyth ing  done o r n o t done by reason o f any such 
orders or d irec tions Bhall no t be deemed a devia tion  ship 
free to  oa rry  contraband w ar and like  risks.

T he  te rm s o f  th is  clause have reference to  th e  
fa c t th a t  on th e  13th A p r i l  1915 an O rde r in  
C o u n c il had been made by w h ich  a l l  th e  cold 
sto rage  space in  a ll B r i t is h  Bteamships p ly in g  
between A u s tra lia  and  G rea t B r i ta in  had been 
requ is itio n e d  fo r  th e  use o f th e  C row n. T here  
was also stam ped in  th e  m a rg in  o f th e  B  L  a 
clause in  red  in k  :

I f  and so long as the Bhip is  insured against 
w ar risks  w ith  a W a r R isks  Insurance Association 
under o r in  conneoation w ith  a W a r R isks 
Insurance Scheme of H is  M a jesty ’s Government 
the ship in  add ition to  any libe rties  expressed 
o r im p lied  in  th is  b i l l  o f lad ing  sha ll have the 
lib e tty  to  com ply w ith  any orders or d irection  as to  de
pa rtu re , a r r iv a l, routes, ports o f ca ll, stoppages, or. 
otherw ise howsoever given by H is  M a jesty ’s Govern
m ent o r any departm ent thereof or any person ac tin g  or 
p u rp o rtin g  to  act w ith  the  a u th o r ity  o f H is  M a jesty  o r 
o f H is  M a je s ty ’s Governm ent o r o f any departm ent 
thereo f or b y  any com m ittee o r person hav ing  under the 
term s of the W a r R isks Insnranoe on the  Bhip the  r ig h t 
to  give such orders or d irections and no th ing  done or 
no t done b y  reason o f any such orders or d irections shall 
be deemed a deviation.

T he  Marere le f t  M e lbo u rn e  on  th e  2 0 th  A u g . 
1915, c a rry in g  troops  and horses and a la rge  
q u a n t ity  o f G ove rn m e n t stores, guns, a m m u n i
t io n  and wagons. A m o n g  th e  G ove rnm en t 
stores on board  were 4000 tons o f frozen
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m eat. T he re  were also on  b o a rd  c e rta in  
am oun ts  o f  o rd in a ry  tra d e rs ’ goods, in c lu d in g  
th e  p e tit io n e rs ’. T roops , guns, stores, and 
a m m u n it io n  were landed  a t  Suez and A le x a n d ria , 
and  on th e  2 0 th  Sept, th e  vessel was sent on  to  
M ud ro s , c a rry in g  (inter alia) th e  4000 to n s  o f 
froze n  m eat. She rem a ined  a t M u d ro s  fo r  tw o  
days, and was th e n  sen t on  to  Im b ro s , w here she 
rem a ined  fro m  th e  7 th  O ct. t i l l  th e  4 th  Dec. 
d is c h a rg in g  m ea t fo r  th e  use o f  th e  troo p s  
engaged on  th e  G a llip o li E x p e d it io n . T h e  ra te  
o f  d ischa rge  was s low er th a n  th e  com m erc ia l 
ra te  as i t  was co n d itio ne d  b y  th e  requ irem en ts  
o f  th e  troops. A f te r  th e  4 th  D ec. th e  Marere 
re tu rn e d  to  M u d ro s  w ith  150 tons  c f  th e  froze n  
m ea t on board, and  the re  she to o k  on board  500 
tons  m ore  m ea t fro m  tw o  o th e r vessels. T he  
w hole  o f  these 650 tons were d ischarged  a t M ud ro s  
as requ ired . A l l  th e  m ovem ents o f  th e  Marere 
were ca rr ie d  o u t u n d e r th e  o rde rs  o f  th e  n a va l 
tra n s p o r t a u th o r it ie s . O n  th e  16 th  Ja n . she 
sa iled  fo r  G ib ra lta r  u n d e r o rders, and in  course o f 
h e r voyage she was to rpedoed  in  th e  M e d ite r 
ranean by a G e rm an  subm arine .

Sankey, J . decided in  fa v o u r o f  th e  C row n, b u t 
h is  decis ion was reversed b y  th e  C o u rt o f  A p p e a l, 
w ho gave ju d g m e n t in  fa v o u r o f  th e  p e t i
tio n e rs  (now  respondents). T h is  appeal is 
b ro u g h t b y  th e  a p p e lla n t a sk in g  th a t  th e  
ju d g m e n t o f Sankey, J . in  h is  fa v o u r s h o u ld  be 
resto red .

M u d ro s  and  Im b ro s  are between 600 and  700 
m ile s  s team ing  fro m  A le x a n d r ia  and are  o ff  th e  
course o f a vessel bound  fo r  L o n d o n  fro m  th e  
Suez C anal. I t  was contended fo r  th e  respondents 
th a t  th e  e m p lo ym e n t o f th e  vessel fro m  th e  2 0 th  
Sept. 1915 to  th e  16 th  Ja n . 1916 was n o t in  
accordance w ith  th e  c o n tra c t con ta ine d  in  th e  
b i l l  o f  la d in g , and  am oun ted  to  a d e v ia tio n  and 
a lte ra tio n  o f  th e  adventu re , so th a t  th e  C row n  
canno t take  advantage o f th e  excep tion  o f  r is k s  
fro m  th e  K in g ’s enemies con ta ined  in  th e  f ir s t  
c o n d it io n  o f th e  b i l l  o f  la d in g .

A t te n t io n  was d irec te d  to  th e  co n d itio ns  
u n d e r w h ich  th e  vessel was re q u is it io n e d  by 
th e  G ove rn m e n t in  A u g , 1914, and  w a s .b e in g  
w o rked  b y  th e  G o ve rn m e n t a t  th e  t im e  o f  th e  
sh ip m e n t o f th e  p e tit io n e rs ’ goods. These re q u i
s it io n s  are, however, in  no  w ay re fe rre d  to  in  
th e  b i l l  o f la d in g , and are n o t m a te r ia l fo r  th e  
purposes o f  th e  question  before  th e  House, w h ich  
m u s t depend on th e  te rm s  o f  th e  b i l l  o f  la d in g  
its e lf ,  to g e th e r w ith  w h a t was done.

T h e  b i l l  o f la d in g  p ro v id e d  fo r  th e  ca rria g e  o f 
th e  p e tit io n e rs ’ goods fro m  M e lbo u rn e  to  L o n d o n  
“  via. p o rts  su b je c t to  G ove rn m e n t requ irem en ts ,”  
a nd  th e  m a rg in a l clause in  p u rp le  in k  re fe r r in g  
to  th e  fa c t  th a t  th e  in su la te d  space on board  had 
been ta ke n  b y  th e  G ove rnm en t reserved l ib e r ty  to  
th e  sh ip  to  co m p ly  w ith  a n y  o rders  o r  d ire c tio n s  
as to  departu re , a rr iv a l,  rou te , p o rts  o f  c a ll, 
stoppages, o r  o the rw ise  howsoever g iven  b y  H is  
M a je s ty ’s G ove rnm en t o r  an y  d e p a rtm e n t th e re 
o f, and p rov id e d  th a t  a n y th in g  done b y  reason 
o f any such o rders o f d ire c tio n s  shou ld  n o t be 
deemed a dev ia tion . T he re  was a good dea l o f 
a rg u m e n t a b o u t th e  fo u r th  c o n d itio n  and  the  
red  in k  m a rg in a l clause, b u t th e y  are b o th  in  
m y  o p in io n  n o t m a te r ia l fo r  th e  purposes o f 
th is  appeal, w h ic h  fa lls  to  be decided on  the  
te rm s  con ta ine d _ in  th e  b ody  o f  th e  b i l l  o f  la d in g  
and in  th e  m a rg in a l clause in  p u rp le  in k .

T he re  is  no  d o u b t th a t  i f  th e re  takes  place any 
d e v ia tio n  in  th e  course o f  a voyage n o t w arran ted  
b y  th e  te rm s  o f th e  c o n tra c t,  o r  stay m a te rie l 
v a r ia t io n  in  th e  n a tu re  o f  th e  e m p lo ym e n t o f the 
vessel o r  c h a ra c te r o f  th e  ad ven tu re  contem pla ted 
b y  th e  b i l l  o f  la d in g , th e  benefit o f  an y  exception 
con ta ine d  in  th e  b i l l  o f la d in g  w i l l  be lo s t. I t  
was h a rd ly  a rgued  th a t  th e  m ere Bending o f the 
vessel to  M u d ro s  and  Im b ro s  was a d e v ia tio n  not 
au tho rise d  by  th e  b i l l  o f  la d in g , and  no such con
te n t io n  w o u ld  have succeeded. T h is  no  doubt 
in v o lv e d  a d e to u r fa r  o u t o f  th e  o rd in a ry  course 
o f  a voyage between M e lbo u rn e  and L o n do n , but 
in  m y  o p in io n  i t  was au tho rise d  b y  th e  b i l l  p* 
la d in g  and  p a r t ic u la r ly  by  th e  m a rg in a l clause in  
p u rp le  in k . I t  was adopted  u n d e r a d ire c tio n  of 
H is  M a je s ty ’s G o ve rn m e n t as to  th e  rou te  to  be 
fo llo w e d  and  th e  p o rts  o f  c a ll a nd  canno t be 
deemed a d e v ia tio n , h a v in g  reg a rd  to  th e  te rm s of 
th e  m a rg in a l clause to  w h ich  I  have adverted.

B u t  o th e r and  m ore  d if f ic u lt  questions a1,0 
ra is e d  by th e  use m ade o f  th e  vessel a t  Im bros 
an d  a t  M ud ro s . A t  Im b ro s  th e  m ea t was not 
un loaded  in  th e  o rd in a ry  com m erc ia l course, but 
was de live red  as i t  was re q u ire d  fo r  th e  purpose* 
o f  th e  troops  engaged on  th e  G a llip o li E rped*' 
t io n . I t  is  sa id th a t  th is  am oun ted  to  th e  em ploy
m e n t o f  th e  vessel as a h u lk  o r  s to resh ip , and not 
fo r  th e  purposes o f th e  voyage, w h ich  w ou ld  com
p rise  u n lo a d in g  in  th e  o rd in a ry  w ay and  rates at 
p o rts  o f  d ischarge. Some seven weeks were spent 
in  th is  w ay a t  Im b ro s , and  i t  is  sa id  th a t  th is  wa® 
q u ite  an unreasonable  t im e  and  am oun ted  to  a 
d e p a rtu re  fro m  th e  te rm s o f  th e  co n tra c t of 
ca rriage  o f  th e  p e tit io n e rs ’ goods. I t  is, however, 
to  be observed th a t  d u r in g  th e  whole o f  th is  tim e 
th e  vessel was d isch a rg in g  fro ze n  m eat w hioh sbe 
ha d  b ro u g h t f ro m  A u s tra lia , and  in  asce rta in ing  
w h a t is  a reasonable ra te  o f  d ischa rge  a ll  the 
c ircum stances m u s t be looked  a t. T he  m ea t had 
been b ro u g h t fo r  su p p ly  to  th e  troops, an d  i t  wa®> 
in  m y  op in ion , n o t an unreasonable course to  d1* ' 
charge  i t  as i t  was w anted  by  them . I t  does no* 
appear th a t  th e  w hole  o f  th e  m ea t cou ld  hav® 
been landed  in  th e  o rd in a ry  course o f  com
m erc ia l d ischa rge  and  s to red  a t  Im b ro s , and 
I  agree w ith  th e  m a jo r ity  o f  th e  C o u rt 01 
A p p e a l in  th in k in g  th a t  th e  de lay, o w in g  to  the 
mode o f d ischarge adopted  the re , canno t be 
rega rded  as ha v in g  th e  e ffec t w h ich  an  unautho
rised  d e v ia tio n  w o u ld  have on th e  l ia b i l i t y  o f tb« 
sh ipow ners. ,

O th e r cons idera tions, however, arise  w ith  regafd 
to  th e  stay a t  M u d ro s  fro m  th e  4 th  D ec. to  the 
16 th  Jan . T h e  d ischarge  o f  th e  150 tons  o f ® 0ftt 
w h ich  th e  Marere had b ro u g h t fro m  M elbourne 
can have oocupied o n ly  a  sm a ll p a r t  o f  th e  t i ® 0 
o f th e  vessel’s second s ta y  a t*  M u d ro s , haviuf! 
reg a rd  to  th e  sm a ll q u a n t ity  w h ich  rem ained ’ 
She to o k  on  board  500 tons m ore  fro m  o th e r sb/P®| 
and  in  respect o f  these 500 to n s  she was c e rta in // 
used as a h u lk  o r  s to resh ip  a nd  n o t in  th e  d>®' 
charge  o f th e  cargo  w h ich  she had  ca rr ie d  on b«J 
voyage. T h e  evidence is  meagre, b u t  I  doubc 
w h e th e r th e  d ischa rge  o f th e  150 tons a lready  ° D 
board  p lu s  th e  500 tons  ta ke n  on  board  a t  Mudr°® 
fro m  o th e r vessels w o u ld  account fo r  th e  whol® 0 
th e  s ta y  m ade on  th is  occasion a t  Mudro®' 
W h a te v e r th e  cause, th e re  was such an  a m o u n t0 
de lay a t  M u d ro s  on  th is  second oooasion as t0 
a m o u n t to  a m a te r ia l v a r ia tio n  in  th e  e m p lo y® 0® 
con tem p la ted  b y  th e  co n tra c t, and th is  on  t 00
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a u th o r it ie s  -would have th e  e ffec t o f an u n a u th o 
rised  d e v ia tio n , and, indeed, w ou ld  be co m m on ly  
spoken o f as a “  d e v ia tio n ,”  w h ich  in  i ts  c u rre n t 
th o u g h  in a ccu ra te  use inc ludes  unauth o rise d  de lay 
upon th e  vpyage.

I  th e re fo re  agree w ith  th e  m a jo r ity  o f th e  C o u rt 
° f  A p p e a l in  th in k in g  th a t  th is  appeal shou ld  
he d ism issed w ith  costs, on account o f th e  
unautho rised  de lay a t M ud ro s  upon th is  second 
occasion.

V is c o u n t Haldane.— T he  s team sh ip  Marere 
le f t  M e lbo u rn e  on th e  20 th  A u g . 1915, bound 
fo r  L o n d o n  “  via p o rts  su b je c t to  G ove rnm en t 
requ irem en ts .”  She proceeded f ir s t  o f a l l  to  Suez, 
then  to  P o r t  Said, th e n  to  A le x a n d ria , and  la te r  
to  M ud ro s  and Im b ro s . O n a subsequent p a r t  
o f her voyage, and w h ile  on th e  way fro m  M udros, 
w h ith e r she had re tu rn e d , to  G ib ra lta r ,  she was 
eunk n o t fa r  fro m  M a lta  by  an enem y sh ip  o f war. 
P rom  M e lbo u rn e  she had conveyed troops , horses, 
Suns, and G ove rn m e n t stores, in c lu d in g  a la rge  
q u a n tity ,  a m o u n tin g  to  4000 tons, o f frozen  m eat. 
The  Marere had  been req u is it io n e d  by  the  
G ove rnm en t b o th  fo r  he r insu la te d , o r  r e f r i 
gera ted, spaces, and fo r  tra n s p o r t o f  tro o p s ; 
hu t, as she was a cargo steam er ava ilab le  
fo r  genera l purposes, th e  agents o f th e  G overn- 
*uent de te rm ined  to  a llo w  o rd in a ry  tra d e rs ’ 
Roods to  be shipped in  th e  spare cargo 
BPace. A s  th e  re s u lt, th e  respondents a rranged  
w ith  th e  G ove rn m e n t to  sh ip  on board her, 
destined fo r  L o n do n , f i f t y  bales o f aheep- 
8* in s , w h ich  in  th e  even t were lo s t w hen th e  
steam er was sunk. T he  question  on th e  appeal is 
w hether, u n d e r c ircum stances to  w h ic h  I  sh a ll 
j^ fe r ,  th e  te rm s  o f th e  b i l l  o f la d in g  p ro te c t the  
G overnm ent, a g a in s t w hom  th e  respondents have 
Proceeded by P e t it io n  o f R ig h ts , fro m  a c la im  fo r  
toss occasioned by  n o n -d e live ry  o f th e  goods bo 
d ip p e d . T he  C o u rt o f A ppea l, reve rs in g  ju d g 
m ent o f  Sankey, J ., have he ld  th a t  in  th e  c ircu m - 
8tances o f th e  a c tu a l voyage, these te rm s  do n o t 
P^oteot th e  G overnm ent.

T he  b i l l  o f la d in g  p rov ided  in i t ia l ly  th a t  as th e  
G overnm ent had taken  th e  in su la te d  space, th e  
shrp shou ld  be a t l ib e r ty  to  co m p ly  w ith  any 
orders o f th e  G ove rn m e n t as to  “  departu re , 
ar r iv a l,  p o rts  o f c a ll, stoppages, o r  o therw ise  how 
soever.”  I t  then  s ta ted  th a t  f i f t y  bales o f sheep- 
"K ins had been sh ipped on the  Marere, bound fo r  
G ondon “  via p o rts  su b je c t to  G ove rnm en t re q u ire 
m ents,”  w ith  l ib e r ty  to  receive and  d ischarge 
Roods and  passengers and  to  ta k e  in  coal, cargo, 
8opplies, an(i  f o r  any o th e r purpose, and  to  c a ll 

any p o r t  o r  p o rts  in  any o rde r. B u t,  by 
ubsequent p ro v is ions  o f th e  c o n tra c t, loss a r is in g  
r °u>, am ong o th e r causes, th e  acts o f th e  k in g ’s 

enemies was excepted, and  th e  vessel was g iven  
'.berty “  to  proceed to  and  s tay  a t  any p o r t  o r 

PGce in  any o rde r, backw ards and fo rw a rd s , and 
^ w i t h s ta n d in g  th a t  such p o rts  o r places are o u t 

1 the  cu s to m a ry  o r  geograph ica l ro u te , fo r  the  
Purpose o f  re ce iv ing  and  fo r  d is c h a rg in g  goods, 
ca l, supp lies, o r  passengers, o r  any o th e r purpose 
uatever, w h e th e r ejusdem generis o r n o t.”
A f te r  le a v in g  A le x a n d r ia , w h ich  she d id  a t the  

if6ry  b e g in n ing  o f  O ct. 1915, th e  steam er w ou ld , 
r  14he had proceeded s tra ig h t  to  L o n do n , have 
i , ached th a t  p o r t  in  o rd in a ry  course ju s t  before 
. ® ru idd le  o f the  m on th . B u t,  as she was e n tit le d  

Oder th e  te rm s o f th e  b i l l  o f la d in g  to  do, she 
Proceeded under G ove rnm en t o rde rs  to  M ud ros , 

V o l . X I V . ,  N . S.

an d  a rr iv e d  the re  on th e  3 rd  O ct. T he  m i l i 
ta ry  a u th o r it ie s  th e n  to o k  ov3r  th e  4000 tonB o f 
froze n  m eat, and began to  d ischarge  i t  in to  
lig h te rs  fo r  consu m p tio n  by  th e  troops. B u t  th e  
ra te  o f  d ischa rge  was slow, o n ly  a bou t 10 o r  15 
tons a day. T h e  steam er rem a ined  a t M ud ro s  
o n ly  tw o  days on  th is  occasion, and  proceeded 
u n d e r fu r th e r  o rders  to  Im b ro s . T h is  p o r t  she 
reached on the. 7 th  O c t., and  rem a ined  th e re  t i l l  
a b o u t th e  4 th  Dec. O n  a r r iv a l she began to  d is 
charge  m ore  o f th e  fro ze n  m eat a t  th e  ra te  o f  50 
to  90 tons a day, f in a lly  le a v in g  o n ly  150 to  200 
to n s  o u t o f th e  o r ig in a l 4000 in  th e  end u n d is 
charged. T he  ra te  o f d ischarge  appears to  have 
been s low er th a n  w ou ld  o rd in a r ily  have been th e  
case, because the re  was no accom m oda tion  a t  
Im b ro s  fo r  storage, and th e  m eat is  p roved  to  
have been ta ke n  o u t m ere ly  as th e  troops  requ ired
it .  O n  th e  4 th  Dec. th e  steamer-, by  o rde r o f th e  
n a va l tra n s p o r t o fficer, re tu rn e d  to  M ud ro s . She 
was the re  ta ke n  a longside  a n o th e r vessel, also 
laden  w ifh  frozen  m eat, and  150 o r  200 tons
fro m  th is  vessel were p u t  on  th e  Marere,
w h ich  so had a b o u t 350 tons  in  a l l  on  board. 
She appears th e n  to  have been used as a store  
sh ip  fo r  su p p ly  o f th e  lo ca l needs, d is ch a rg in g  
fo r  th is  purpose 25 to  50 tons  a day. I t
seems th a t  la te r  on  a b o u t ano th e r 300 tons
were p u t  on board  th e  Marere f ro m  a n o th e r 
vessel fo r  g ra d u a l d ischarge , and th e  Marere was 
th u s  used, in  language accepted by th e  m aste r in  
h is  evidence, as a h u lk  in  o rd e r to  p u t  th e  s tu ff  
on board, and th u s  re lieve  th e  o th e r steam er.”  
T he  Marere, under these c ircum stances, k e p t on 
d is ch a rg in g  25 to  50 tons o f froze n  m eat a day 
fo r  th e  su p p ly  o f th e  lo ca l needs, and  she 
rem a ined  a t Ih ib ro s  th u s  engaged u n t i l  the  
1 0 th  Jan ., w hen she sailed fo r  G ib ra lta r .  T he  
v iew  ta ke n  by the  C o u rt o f A p p e a l was th a t  u nder 
these circum stances, th e  steam er m u s t be taken  
to  have been de ta ined  by  th e  G o ve rn m e n t and 
used as a storehouse fo r  th e  p rese rva tion  
and issue o f supp lies d u r in g  some weeks in  
w h ich  th e  voyage was in te rru p te d  fo r  th is  
purpose.

I  th in k  th a t  th e  C o u rt o f A p p e a l was r ig h t  in  
th is  view o f th e  fac ts , and  th e  re m a in in g  ques
t io n  is  w h e th e r th e  te rm s  o f th e  b i l l  o f la d in g  
p ro te c t th e  G ove rnm en t as ow ners o f th e  sh ip  
fro m  loss by a p e r il w h ich  w o u ld  have been 
excepted had  the re  n o t been such a d e v ia tio n  fro m  
n o rm a l em p loym en t. N o w , no  d o u b t, th e  words 
w h ich  I  have quo ted  f ro m  th e  b i l l  o f la d in g  do, i f  
ta ke n  by them selves, g ive  a ve ry  w ide l ib e r ty  o f 
d e v ia tio n  and uses. B u t  th e y  ca n n o t be p ro p e r ly  
read in  is o la tio n  as i f  th e y  stood alone. T he y  
occu r in  a contract, w h ich  m us t be read as a whole. 
T he  G ove rn m e n t agreed use o f th e  sh ip  w ith  the  
respondents was to  m ake a. voyage w h ich  was spe
c ifie d  as th e  m a in  purpose o f  th e  co n tra c t. T he  
sheepskins were to  be conveyed on  board  th e  
steam er fro m  M e lbo u rn e  to  L o n d o n . T he  la n 
guage c o n fe rr in g  lib e r tie s  on  th e  vessel m us t, I  
th in k ,  be read  as s ig n ify in g  th a t, a lth o u g h  these 
lib e r tie s  are expressed to  be w ide, th e y  are n o t to  be 
such as to  destroy  th e  cha rac te r o f  w h a t was ba r
ga ined  fo r ,  ca rria g e  b y  steam er o f  carfeo f ro m  
M e lbo u rn e  to  L o n do n . I t  was said b y  Sankey,
J . th a t  th e  G o ve rn m e n t were to  be free  to  use the  
vessel fo r  m il i ta r y  purposes. N o  d o u b t th e y  
were. B u t  th e n  th is  l ib e r ty  was reserved in  a 
c o n tra c t th e  d o m in a n t purpose o f  w h ich  was the

2 X
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u n d e r ta k in g  o f  th e  G ove rnm en t to  c a rry  th e  
goods to  L o n do n . Some l im i t  m u s t be set on the  
r ig h t  to  em p loy a vessel m ade th e  su b je c t o f 
such a c o n tra c t fo r  m il i ta ry  purposes. O bv ious ly , 
fo r  instance, she cou ld  n o t be d e lib e ra te ly  
d iv e rte d  and  used fo r  an in d e fin ite  t im e  in  o rd e r 
to  b lo ck  a h a rb o u r fo r  m il i ta ry  ends. T h a t w ou ld  
be to  des troy  th e  m a in  o b je c t fo r  w h ich  th e  
respondents had  barga ined , t i ie  ca rria g e  o f  th e ir  
goons, and  th e  genera l w ords, w h ich  w ou ld , i f  
read  as s ta n d in g  by them selves, g ive  an appa
re n t ly  u n lim ite d  d isc re tio n  to  th e  G overnm ent, 
m u s t be read  w ith  such re s tr ic t io n  o f  th e ir  im p o r t  
as w i l l  keep i t  cons is ten t w ith  th e  genera l 
o b lig a tio n  u n d e rta ke n  b y  th e  c o n tra c t fo r  
ca rriage .

I t  seems to  me th a t  th is  v iew  is  the  o n ly  one 
th a t  is  co ns is ten t w ith  th e  p rin c ip le s  o f  in te r 
p re ta tio n  la id  dow n in  th is  H ouse when Glynn v, 
Margetaon (7 A sp . M ar. L a w  Caa. 366; 69
L .  T . Rep. 1 ;  (1893) A . C. 351) was decided. 
W h a t  L o rd  H e rsch e ll th e n  said a b o u t th e  
l im ita t io n  o f th e  c o n s tru c tio n  w h ich  o u g h t to  
be p u t  on genera l w ords used in  a p r in te d  fo rm  
appears to  me, mutatis mutandis, to  be app licab le  
to  th e  docum en t before  us. T he  m a in  o b je c t and 
in te n t  w h ich  is  th e  d o m in a n t reason o f the  
c o n tra c t m u s t n o t be le f t  o u t o f s ig h t when th e  
ques tion  is, how  genera l words, w h ich  are  c e rta in ly  
capable o f a c o n s tru c tio n  w h ich  preserves th is  
o b je c t and in te n t,  o u g h t to  be read, on considera
t io n , in  th e ir  co n tex t. N e ith e r  th e  “  in su la te d  
space”  clause in  th is  co n tra c t, n o r th e  p r in te d  
c o n d itio n s  N o . 4 seem to  me to  a ffo rd  any fu r th e r  
re a ch in g  ju s t if ic a t io n  fo r  an u n re s tr ic te d  in te r 
p re ta tio n  th a n  th e  p r in te d  fo rm  in  th e  docum en t 
construed  in  Glynn  v. Margetson. I  f in d  m yse lf, 
th e re fo re , unab le  to  come to  a n y  o th e r conclus ion  
th a n  th a t  th e  decis ion o f th e  C o u rt o f A p p e a l in  
th e  p resen t case was correct.

L o rd  A t k in s o n .— I  concur. I n  m y  v iew  o f 
th e  case i t  is  n o t necessary to  repea t th e  fac ts .

I  th in k  th e  m a in  o b je c t and in te n tio n  o f th e  
p a rtie s  to  th e  m erca n tile  c o n tra c t con ta ined  in  
th e  b i l l  o f  la d in g  in  th is  case was th a t th e  goods 
sh ipped shou ld  be ca rr ie d  fro m  M e lbo u rn e  to  
L o n d o n  in  a vessel equipped and  used fo r  th e  
ca rria g e  o f goods o r  passengers, o r  perhaps bo th , 
b y  sea. T h a t was th e  fu n d a m e n ta l conception  
on  w h ich  th e  c o n tra c t was based, and the  genera l 
w ords o f th e  fo u r th  clause and o f th e  in s u la tio n  
space clause a lrea d y  re fe rre d  to , oannot, I  th in k ,  
be cons trued  so as to  des troy  th e  fo u n d a tio n  upon 
w h ich  th e  c o n tra c t rested. W id e  and va rious as 
are  th e  r ig h ts  co n fe rre d  b y  those tw o  clauses 
upon  th e  C row n, th e y  do n o t enable the  C row n  to  
a lte r  e n t ire ly  th e  n a tu re  o f  th e  use to  w h ich  the  
sh ip  is  to  be devoted fro m  th a t  o f a sh ip  fo r  
c a rry in g  goods f ro m  one p lace to  ano the r b y  sea 
to  th a t  o f  a s h ip  upon  w h ich  goods are loaded 
n o t to  be ca rr ie d  anyw here , b u t m ere ly  to  be d is 
charged  a t  th e  place a t  w h ic h  th e y  have been 
loaded in  such q u a n tit ie s  as m ig h t be req u ire d  by 
those h a v in g  c o n tro l ove r them . T h e  fu n c t io n  
w h ich  a sh ip  so used d ischarges is in  a ll essentials 
th e  same as those d ischarged b y  an o rd in a ry  
w arehouse b u i l t  on  shore— nam e ly , to  p ro te c t and 
keep w ith in  i t  th e  goods p laced the re  u n t i l  they  
are  rem oved b y  one h a v in g  a u th o r ity  to  rem ove 
th e m , th e  o n ly  d iffe rence  between th e  sh ip  and 
th e  warehouse be ing  th a t  th e  sh ip  is  a floa t. B u t  
a l l  th a t  p o r t io n  o f  he r eq u ip m e n t designed to

enable he r to  voyage fro m  p o r t  to  p o r t  is  as 
unneeded in  he r case fo r  th e  use she is  thus 
devoted to  as i t  w o u ld  be in  th e  case o f  th e  ware
house b u i l t  on  land . I t  m ay w e ll be th a t  a ship 
can be, in  e ffec t, th u s  tu rn e d  in to  a warehouse by 
p ro h ib it in g  he r f ro m  d is ch a rg in g  h e r cargo  a t 
o th e r th a n  an e x tre m e ly  s low  ra te —as, fo r  
ins tance, i f  th is  sh ip  Marere were p ro h ib ite d  fro m  
d is c h a rg in g  he r cargo  o f 4000 tons o f  beef a t  a 
g re a te r ra te  th a n  20  tons pe r day, th u s  d e ta in ing  
her a t a p o r t  fo r  200 w o rk in g  days. T a k in g  the 
v iew  o f  th e  case w h ich  I  do, however, I d o  n o t deal 
w ith  th a t  p o in t. I  p re fe r to  re s t m y  ju d g m e n t as 
B ankes and  W a rr in g to n , L .J J . ,  as I  unders tand  
them , have rested th e irs — nam e ly , on th e  fa c t th a t 
a f te r  th e  Marere had  d ischarged a ll  b u t  150 tons 
o f h e r cargo o f 4000 tons  o f  beef, an a d d itio n a l 
500 tons was tra n s fe rre d  fro m  o th e r sh ips to 
her, n o t to  be ca rr ie d  b y  h e r anyw here  fro m  the 
p lace a t  w h ich  she la y  a t  th e  t im e , b u t to  be there  
d ischa rged  fro m  he r as and  when and  a t  th e  ra te  
requ ired , fo r  co n su m p tio n  in  th e  camps. I  th in k  
th e  devo tion  o f th e  sh ip  to  such a purpose was not 
tre a t in g  he r a t  a l l  as a th in g  to  be used fo r  
th e  ca rria g e  o f goods fro m  p o r t  to  p o r t  b y  sea, 
and  was p ro h ib ite d  b y  th e  im p lie d  te rm  w h ich  
fo rm e d  th e  basis o f  th e  c o n tra c t co n ta ined  in  the 
b i l l  o f la d in g . T h is  re lo a d in g  and  slow d ischarge 
accounts fo r  th e  d e te n tio n  o f  th e  sh ip  a t M udros 
fo r  th e  g re a te r p a r t  o f  th e  tim e , f ro m  th e  5 th 
D ec. t i l l  the  16 th  Jan .

I ,  the re fo re , th in k  th e  decis ion  appealed fro m  
was r ig h t ,  and shou ld  be a ffirm ed, and  th e  appeal 
be dism issed w ith  costs.

L o rd  Su m n e r .— O n  he r w ay fro m  M elbourne  
to  L o n d o n  th e  steam sh ip  Marere a f te r  leav ing  
A le x a n d r ia  w en t to  Im b ro s  and Lem nos, s ta y in g  
a b o u t s ix ty  days a t  th e  f i r s t  is la n d  and about 
fo r ty  days a t  th e  second. W ith o u t  good cause 
show n o r  l ib e r ty  g iven  th is  was on th e  face o f i t  
a d e v ia tio n  fro m  th e  b i l l  o f la d in g  voyage. She 
had  prosecuted i t  n e ith e r by  th e  accustom ed rou te  
n o r w ith  th e  accustom ed d ispa tch .

I t  is  tru e  th a t  th e  G ove rn m e n t had  th e  r ig h t  to 
c a ll upon her to  do w h a t she d id , n o r  do I  question 
th a t  a l l  th a t  she had to  do was in  th e  p u b lic  
in te re s t. N o  one w o u ld  have h ad  h e r do o ther- 
w ise, b u t th e  question  is  w h e th e r o r  n o t the 
G ove rnm en t is bound by c o n tra c t to  pay fo r  the 
lega l consequences o f i t .  P o s s ib ly  i t  m ig h t have 
been foreseen th a t  a l l  th a t  she d id  she w o u ld  have 
to  do, b u t  how can th a t  a ffe c t th e  sh ippe rs  o f  the 
cargo  P T he  b i l l  o f  la d in g  doeB n o t inco rpo ra te  
o r  even re fe r  to  th e  te rm s  and co n d ilio n s  fo r  
h ir in g  tra n s p o rts , n o r, i f  n o tice  w o u ld  have 
m a tte re d , is  i t  p roved  th a t  th e y  had n o tice  of 
them . T he  question  arises on  a c o n tra c t fo r  the 
ca rria g e  o f goods, on a b i l l  o f  la d in g , s igned  on 
th e  G o ve rn m e n t’s b e h a lf and  issued to  sh ippe r9 
o f cargo, n o t on a c o n tra c t fo r  th e  use o f  a ship 
between sh ipow ners and cha rte re rs . One has no t 
to  ask w he the r th e  a c tio n  re lie d  on as a devia
t io n  was in c id e n ta l to  a voyage w h ich  th e  ship 
co u ld  be re q u ire d  to  m ake, b u t  w he the r i t  w»9 
co ns is ten t w ith  th e  voyage w h ich  i t  had  been 
p rom ised  to  th e  sh ip p e r th a t  she shou ld  make, 
and i f  i t  was no t, w h e th e r he bad  agreed to  a l io *  
i t  and  had p rom ised  n o t to  o b je c t to  it .

T h e  te rm s o f  th e  b i l l  o f la d in g  m us t the re fo re  
be construed  and  app lie d  to  th e  fac ts . T he  docu
m e n t is  on th e  o rd in a ry  p r in te d  fo rm  o f  f “ 0 
C o m m onw ea lth  and D o m in io n  L in e , essen tia lly
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a m e rca n tile  c o n tra c t fo r  a m e rca n tile  ob je c t, b u t  
adapted  to  G o ve rn m e n t needs and  th e  exigencies 
o f w a r b y  added clauses to  a c e rta in  e x te n t. O n 
th e ir  tru e  c o n s tru c tio n  how  fa r  do those a d d itio n s  
extend ?

N o t  m e re ly  b y  th e  d e sc rip tio n  o f th e  sh ip  as 
“ A .2 1 ,”  b u t  b y  th e  w o rd in g  o f th e  clauses, one 
sees th a t  th e  'Marere was req u is itio n e d . T he  
w ords “ b ound  fo r  L o n d o n  via p o rts  sub jec t to  
G o ve rn m e n t requ irem en ts  ”  o n ly  m ean “  via such

fo rts  as th e  G o ve rn m e n t m ay see f i t  to  req u ire .”  
t  is th e  p o rts  th a t  are “  su b je c t to  ”  th is  q u a li

f ic a tio n — th e  w ords do n o t c o n d itio n  th e  whole 
co n tra c t. O the rw ise  th e  g re a te r p a r t  o f the  
m B trum e n t is  otiose and th e  ju x ta p o s it io n  o f th e  
words, too, is  w rong . C le a rly  th e  l ib e r ty  o f rou te  
thus  conceded by  th e  sh ip p e r in  o rde r to  m ake 
th e  agreed voyage m ore e las tic  is  su ffic ie n t to  
ju s t i f y  th e  a c tu a l d e p a rtu re  fro m  th e  usua l rou te  
h y  g o in g  fro m  A le x a n d r ia  to  Lem nos and  Im b ro s , 
n o r was th is  questioned.

_ T he  de lay  was n o t in v o lu n ta ry  o r  s im p ly  occa
sioned b y  th e  mode in  w h ich  th e  b i l l  o f la d in g  
voyage had  to  be p e rfo rm e d  u nder th e  c irc u m 
stances. I t  was no  question  o f w ea ther o r s tr ikes  
in te r fe r in g  w ith  th e  d ischa rge  o f c a rg o ; the  
de lay was due to  th e  v o lu n ta ry  a c t o f  th e  
ca rrie rs , p a rtie s  to  th e  b i l l  o f la d in g , in  m ak ing  
use o f  th e  sh ip  as th e y  d id . T o  say th a t  th e  ship 
was s im p ly  engaged in  d e liv e rin g  he r m eat cargo 
to  its  consignees a t  i ts  d e s tin a tio n , and th a t  bad 
Weather and la ck  o f u n lo a d in g  fa c il it ie s — nam ely, 
co ld  sto rage  ashore— p ro tra c te d  th is  ope ra tion , is 
to  m isu nd e rs ta nd  th e  fac ts . A c c o rd in g  to  the  
o n ly  evidence on th e  p o in t, th e  m ea t was con
s igned to  and  was de live rab le  a t  L o n do n , n o r was 
>t in  fa c t  in  process o f be ing  d ischarged  as p a rt 
o f th e  com m erc ia l use o f  th e  sh ip  a t a some
w h a t ill-e q u ip p e d  p o rt, b u t  as food  b ro u g h t, 
80 to  speak, to  th e  consum ers’ doors and 
de live red  to  th e m  as and  when th e y  were 
ready to  eat i t .  T he  sh ip  became a flo a tin g  
bu tche r's  shop fo r  th e  B r it is h  A rm y . She took  
l h  fresh  stocks fro m  o th e r sh ips and disposed o f i t  
on th e  spo t in  th e  su p p ly  o f loca l consum p tion , in  
the  same w ay as he r own. F o r  the  t im e  be ing , and 
phat a s u b s ta n tia l t im e , she ceased to  be engaged 
*n th e  m erca n tile .tra n sp o rt o f cargo.

Such a use o f a sh ip  has been h e ld  to  be ou ts ide  
an y  o f the  o rd in a ry  lib e rtie s , by  w h ich  th e  im p lie d  
o b lig a tio n  n o t to  devia te  is  co m m o n ly  qua lified , 
at  lea s t since th e  t im e  o f L o rd  M a n s fie ld : 
(Hartley v. Buggin, 3 D o u g l. 39). U sage m ig h t 
b rin g  Buch a th in g  w ith in  th e  o rd in a ry  course o f 
a tra d in g  voyage, as, fo r  exam ple, in  th e  voyages 
° u t  and  home to  th e  W e s t Coast o f A f r ic a  to  s tay  
and  trade , o r  in  th e  P a c ific  in  th e  case o f a 
schooner s a ilin g  in  th e  Is la n d  tra d e ,b u t the re  is 
U o th in g  o f  th a t  so rt here. B la c k b u rn , J . p o in ts  
'ju is d is t in c t io n  o u t in  th e  com pany o f  African 
■Merchants v. British and Foreign M arine Lisur- 
“ *ce Company (28 L .  T . E e p . 233 ; L .  Rep. 8  E x . 
fo4). I t  is  tru e  th a t  these are insu rance  cases, 
bu t s t i l l  they are in  p o in t. A  d e p a rtu re  fro m  th e  
Regular p rosecu tion  o f  th e  agreed voyage, w ith o u t 
reave o r la w fu l excuse, varies  th e  r is k , w h ich  the  
u n d e rw r ite r  covers, ju s t  as i t  varies th e  r isks , 
V 'hich th e  cargo  ow ner agrees to  ru n , when he 
aflrees to  a ca te go ry  o f  excepted p e rils  in  th e  b i l l  
u t la d in g . I f  a g iven  d e v ia tio n  jis  p e rm itte d  by 
“ he lib e r tie s  in  the  b i l l  o f  la d in g , th e  ca rgo  ow ner 
r Uhs th e  r is k  o f loss b y  excepted p e r i ls ; i f  no t,

th a t  r is k  is  ru n  b y  th e  ca rr ie r. T he  fac ts  con
s t i tu t in g  d e v ia tio n  are th e  same in  each case, and, 
a lik e  in  a b i l l  o f  la d in g  and in  a voyage p o lic y  
th e  voyage, w h ich  is  m a te r ia l, is  th e  agreed voyage 
acco rd ing  to  th e  c o n s tru c tio n  and  te n o r o f th e  
in s tru m e n t.

T w o  clauses in  th is  b i l l  o f la d in g  p ro v id e  fo r  
lib e r tie s  to  do w h a t w ou ld  o therw ise  be a devia 
t io n — clause 4 and  th e  p u rp le  ru b b e r s tam p clause, 
w h ich  beg ins “  th e  in su la te d  space on th e  sh ip .”  
T he  fo rm e r does n o t a va il th e  c a rr ie r  ; i t  overlaps 
and is  in co n s is te n t w ith  th e  la tte r ,  and is  m ore in  
h is  fa v o u r. T h e  c o n flic t resu lts  in  an a m b ig u ity , 
and  he ca n n o t re ly  on i t .  T he  la t te r  is th e  
m a te r ia l clause. O f th is  th e re  is  a some
w h a t s im ila r  ve rs ion  in  a re d - in k  clause, 
w h ich  begins “  i f  so lo n g  as th e  sh ip  is 
in su re d ,”  b u t th is  aga in  m ay be d is rega rded . 
N o th in g  tu rn s  on  th e  co lo u r scheme o r th e  ty p o 
g ra p h y  o f  th is  som ew hat va rig a te d  b i l l  o f  la d in g . 
R u b b e r stam ps, p r in t  and  ty p e w rit in g , red, blue, 
b la ck  and  p u rp le , m us t a l l  depend on co n s tru c tio n , 
b u t  the  re d - in k  clause deals w ith  insurance , w h ile  
th e  p u rp le  clause gives th e  c a rr ie r  lib e r tie s  to  
devia te, and  a c c o rd in g ly  th e  la t te r  is  th e  c ru c ia l 
m a tte r.

T he  clause specifies th e  s u b je c t-m a tte r  o f 
va rious  G ove rn m e n t o rders, and says, “  a n y th in g  
done o r  n o t  done b y  reason o f any such o rders  o r  
d ire c tio n s  sh a ll n o t be deemed a d e v ia tio n .”  
Those sub jec ts  are “  departu res, a rr iv a ls , routes, 
p o rts  o f c a ll, stoppages o r  o therw ise .”  T he  use to  
w h ich  she was p u t  canno t be ju s t if ie d  b y  any o f 
these w ords unless b y  “  o r  o therw ise .”  I n  m y  
o p in io n  th e  o rd in a ry  canons o f co n s tru c tio n  app ly . 
A l l  th e  nam ed sub jects  are  species o f  com m on 
genus— nam e ly , in c id e n ts  a tta c h in g  to  a m e r
ca n tile  voyage— and th e  w ords “ o r  o th e rw is e ”  
sweep in  th e  res idue  o f  such in c id e n ts . T he  use 
made o f  the  sh ip  was n o t such an in c id e n t. T he  
question  m a y  b9 p u t  in  ano th e r way. T he  
p ro b le m  is, as in  Glyn v. Margetson (69 L .  T . 
R ep. I ;  (1903) A . C „  a t  p . 355), to  ha rm on ise  
genera l w ords app licab le  to  a l l  th e  voyages fo r  
w h ich  b il ls  o f  la d in g  in  th is  te rm  m ay be issued 
w ith  th e  p a r t ic u la r  voyage fo r  w h ich  th e  p a r
t ic u la r  b i l l  o f  la d in g  was issued. T he  w ords “ o r  
o therw ise ,”  how ever w ide  th e y  be, m u s t s t i l l  
be lim ite d  to  som e th ing  w h ich  is  n o t in co n s is te n t 
w ith  th e  m a in  o b je c t o f th e  c o n tra c t— th a t  is, the  
m erca n tile  o p e ra tio n  o f  t ra n s p o r tin g  cargo to  
L o n d o n  on th e  voyage described in  the  con tra c t. 
I  th in k ,  the re fo re , th a t  th e  te rm s  o f th e  b i l l  o f 
la d in g  do n o t cover th is  dev ia tio n , and  th e  fa c t 
th a t  th e  purpose o f th e  de lay and th e  use o f th e  
sh ip  were laudab le  is no m ore  a ju s t if ic a t io n  th a n  
was sa lv in g  and to w in g  th e  sh ip  in  d is tress in  
Scaramanga v. Stamp (42 L .  T . Rep. 840 ; L .  Rep. 
5 C. P . D iv . 295). T h e  re s u lt is  th a t  th e  
excep tion  o f “  K in g ’s enemies ”  is  no  lo n g e r an 
answer to  th e  c la im  fo r  n o n -d e live ry  o f th e  goods 
and  th e  appeal fa ils .

L o rd  P a r m o o r .— H is  M a je s ty ’s G ove rnm ent, 
h a v in g  spare room  to  c a rry  tra d e rs ’ goods on 
th e  sh ip  Marere, co n tra c te d  to  c a rry  fo r  the  
respondents f i f t y  bales o f  sheepskins fro m  M e l
bourne  to  L o n d o n  on th e  te rm s  o f a b i l l  o f la d in g  
da ted  M e lbo u rn e , th e  14th J u ly  1915. T he  b i l l  
o f la d in g  was in  com m erc ia l fo rm  w ith  a special 
cause, s tam ped on th e  m a rg in , a llo w in g  th e  sh ip  
in  a d d it io n  to  a n y  lib e r tie s  expressed o r  im p lie d  
in  th e  b i l l  o f la d in g  to  have l ib e r ty  to  co m p ly  w ith
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any o rders  o r  d ire c tio n s  as to  d e partu re , a rr iv a l, 
rou tes, p o rts  o f c a ll, stoppages o r  o therw ise  how 
soever g ive n  by H is  M a je s ty ’s G ove rn m e n t o r any 
d e p a rtm e n t th e re o f, and a n y th in g  done o r  n o t 
done by reason o f  an y  such o rders  o r  d irec tio n s  
is  n o t  to  be deemed a d e v ia tio n , Bhip be ing  free  
to  c a rry  con tra b a n d , w ar, and  lik e  r isks . T he  
question  has a risen  w he the r th e  specia l p rov is ion s  
con ta ined  in  th is  clause w ou ld  ju s t i f y  th e  dev ia 
t io n  o f th e  s h ip  to  th e  p o rt o f M ud ro s  in  Lem nos 
and  Im b ro s , and th e  re te n tio n  o f the  Bhip there , 
n o t  fo r  th e  d is c h a rg in g  o f  th e  cargo  o f frozen  
m ea t in  th e  o rd in a ry  way f ro m  a c a rg o -ca rry in g  
vessel, b u t as a Btore to  un load  such frozen  m eat 
as fro m  tim e  to  t im e  was re q u ire d  fo r  loca l use 
and  co n su m p tio n  by  th e  troops, n o t o n ly  fro m  her 
ow n  ca rgo  b u t tra n sh ip p e d  fro m  o th e r vessels. 
T h e  respondents do n o t co m p la in  o f th e  d e v ia tio n  
o f  th e  sh ip  to  th e  p o r t  o f M ud ro s  and Im b ro s , b u t 
to  th e  use m ade o f  th e  sh ip  as a storage vessel, 
fro m  w h ich  th e  froze n  m eat was un loaded fo r  the  
purpose o f  loca l consum ption .

T he  fa c ts  m ay be s h o rtly  s ta ted. F i f t y  bales 
o f  sheepskins were sh ipped on  board th e  steam 
sh ip  Marere, w h ich  le f t  M e lbo u rn e  on th e  2 0 th  
A u g . 1915 fo r  Suez, h a v in g  on board  troops, 
horses, guns, a m m u n itio n , waggons, and G o ve rn 
m e n t stores, in c lu d in g  froze n  m eat and also a 
c e rta in  a m o u n t o f o ra in a ry  tra d in g  goods, in c lu d 
in g  th e  above-m entioned bales o f sheepskins. 
T h e  troops, stores, guns and a m m u n it io n  were 
landed a t  Suez and A le x a n d r ia , and [on th e  30 th  
Sept, th e  sh ip  le f t  fo r  M ud ro s  w ith  a bou t 4000 
tone o f frozen  m eat. T he  Marere stayed a t 
M ud ros , and  la te r  a t  Im b ro s , fro m  about th e  
7 th  O ct. to  a bou t th e  4 th  Dec. T he  cargo o f 
froze n  m ea t was un loaded as req u ire d  fo r  loca l 
co n su m p tio n  b y  th e  troops a t  a ra te  o f d ischarge 
lo w e r th a n  th e  o rd in a ry  com m erc ia l ra te . O n 
th e  4 th  D ec. th e  sh ip  re tu rn e d  to  M ud ro s  w ith  
a b o u t 150 o r  200 tons o f  m eat on board  and 
th e re  to o k  on board fro m  o th e r vessels a bou t 500 
tons  m ore  m eat, w h ich  was un loaded a t  a ra te  
fro m  25 to  50 tons a day fo r  loca l consum p tion . 
T h e  sh ip  rem a ined  a t M ud ro s  t i l l  th e  16 th  Jan . 
1916, and a fte r  leav ing  M ud ro s  was sunk on the  
same day by G erm an  subm arines, and th e  whole 
o f  he r cargo  was los t.

I n  m y  o p in io n  H is  M a je s ty ’s G ove rn m e n t d id  
assume th e  o rd in a ry  l ia b il it ie s  o f c a rry in g  goods 
b y  Bea, acco rd ing  to  co m m e ic ia l law , save so fa r  
as was o therw ise  agreed in  th e  b i l l  o f la d in g . I t  
was a rgued on beha lf o f  th e  C row n  th a t  th e  m a in  
in te n t  and  o b je c t o f  th e  voyage was a m il i ta ry  
one, and  th a t  th e  ca rriage  o f  goods fo r  th e  re 
spondents and o th e r tra d e rs  was o f secondary 
im portance . T he re  is  no reason to  d o u b t th is  
s ta tem en t, b u t  th e  in te n tio n  to  use the  Bhip fo r  
m il i ta ry  purposes is  n o t in co n s is te n t w ith  the  
ca rria g e  o f th e  respondents ’ goods on  com 
m e rc ia l te rm s, in  space n o t re q u ire d  fo r  th e ir  ow n 
purposes b y  th e  G ove rnm ent. T he  question  is 
n o t  w h a t was th e  genera l in te n tio n  o f the  G o ve rn 
m en t, b u t  w h a t is  th e  c o n tra c t made between 
th e  p a rtie s . T he  m a in  in te n t  and o b je c t o f th is  
c o n tra c t was th e  ca rriage  o f  th e  goods on th e  
a d ven tu re  o f a voyage b y  a ca rg o -ca rry in g  vessel 
fro m  M e lbo u rn e  to  L o n d o n . T he  lib e r tie s  o f 
d e v ia tio n  g iven  by th e  b i l l  o f  la d in g  shou ld  be 
construed  to  in c lu d e  such dev ia tions  as are 
co n s is te n t w ith  th e  m a in  in te n t  and o b je c t o f the  
com m erc ia l adventu re . I n  m y  o p in io n  th e  use
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o f a sh ip  as a store, f ro m  w h ich  th e  frozen  m eat 
was un loaded fo r  purposes o f  lo c a l consum ption , 
was in co n s is te n t w ith  th e  p rosecu tion  o f a com 
m erc ia l adven tu re  w h ich  was based on  th e  use 
o f the  sh ip  as a c a rg o -ca rry in g  vessel to  c a rry  the 
bales o f  sheepskins f ro m  M e lbo u rn e  to  London . 
I f  th is  is  so, such use was n o t covered by the 
lib e r tie s  g ive n  in  th e  b i l l  o f la d in g . A s  a 
consequence th e  G row n is  p rec luded  fro m  re ly in g  
on th e  excep tion  o f “  K in g ’s enemies,”  and  the 
respondents have a good c la im  fo r  th e  loss o f th e ir  
goods.

I n  tw o  o f the  ju d g m e n ts  in  th e  C o u rt o f  A ppea l 
a d is t in c t io n  was d ra w n  between th e  use o f the 
sh ip  in  d is t r ib u t in g  h e r ow n cargo  fo r  loca l 
purposes and d is t r ib u t in g  th e  a d d it io n a l 500 tons 
received fro m  o th e r vessels. I t  appears to  me 
th a t  th is  d is t in c t io n  is  n o t ju s tif ie d , and th a t  the 
use o f a sh ip  in  e ith e r case fo r  such purpose is 
in co n s is te n t w ith  its  use as a ca rgo -c a r r y in g  
vessel in  th e  adven tu re  o f c a rry in g  bales o f sheep
sk ins  fro m  M e lbo u rn e  to  Lo n do n . T h e  appeal 
shou ld  be d ism issed w ith  costs.

S o lic ito r  fo r  th e  CrowD, Solicitor to th-3

Treasury.
S o lic ito rs  fo r  th e  appe llan ts , Parker, Garrett, 

and Co.

June 27, 28, July 2, 4, and 29, 1918.

(B e fo re  the  L ord  Ch a n c e l l o r  (L o rd  F in la y ) . 
V is c o u n t H a l d a n e , L o rd s  Su m n e r , P a b - 
m o o r , and  W r e n  b u r y .)

B r a d l e y  a n d  o th e r s  d. N e w s u m , Sons, a n d  
C o i L im it e d , (a)

ON A P P E A L  F R O M  T H E  COURT OF A P P E A L  I 1* 
E N G L A N D .

Skip—B ill of lading— Contract of affreightment — 
Ship torpedoed on voyage— “ Abandonment”  
ship by crew under stress of enemy violence— Ship' 
owners give notice to charterers that ship kaS 
been sunk— Ship salved-—Resumption of possession 
by cargo owners—Liability to pay freight.

The plaintiffs wfte the indorsees of a bill of lading 
signed on behalf of the defendants, the owners of 
the ship J . ,  for the carriage of a cargo of wood 1° 
be delivered at H ull on payment of freight as 
charter-party. The J ., ivhile off the coast of Scot
land, was on the dlh Oct. 1916 torpedoed by a 
Qerman submarine, and the crew were compelled 
to take to their boats under threat of being shot 
The enemy placed bombs on board the J . ,  arid the 
last the crew saw of the vessel led them to b lieve 
that she was sinking. The crew were picked UV 
and landed at Aberdeen on the Slh Oct., and the 
mas'er at once telegraphed to the owners: "Ship  
sunk yesterday. Submarine.” On the Qlh Oct- 
the owner's agents wrote to the plaintiffs, quotin'] 
the following letter from the owner: . • *
advise you of the loss of my steamship J u p ite f. 
which steamer was sunk by enemy submarine on 
Saturday last. . . .”  The vessel was subse-
quently found a waterlogged derelict and tows' 
into Leith, where she was on the l l i / i  Oct. taken 
possession of by the Receiver of Wrecks. On t'lC 
same day the plaintiffs claimed to elect to take 
possession of their cargo where the steamer was,

(a) Reported by W. E. R eid Eeq., Barrister-at-1 aw.
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and thereafter brought an action for a declaration 
that they were entitled to delivery without payment 
of f  reight.

Held (Lord Sumner dissenting), that the master and 
crew had not abandoned the ship in such circum
stances as to indicate an intention not to perform 
the contract, and that the owner's agefits' letter of 
the 9th Oct. was not a notice of the abandonment 
of the contract such as entitled^the cargo owners to 
receive the cargo free of freight.

Decision of the Court of Appeal (Sargant, J. dissent
ing) (ante, p. 180; 118 L. T. Rep. 78 ; (1918) 
1 K . B. 217) reversed.

A p p e a l  by  tb e  sh ipow ners fro m  a ju d g m e n t o f 
the  m a jo r ity  o f th e  C o u rt o f A p p e a l (P ic k fo rd  
and Bankes, L  J J ., S a rgan t, J .  d isse n tin g ) w h ich  
a ffirm ed a ju d g m e n t)  o f S ankey, J ., repo rted  
ante, p. 79 ; 116 L .  T . R ep. 669 ; (1917) 2 K .  B . 
112,

The facts sufficiently appear from the head- 
Qote.

MacKinnon, K .C . and Lewis Noad fo r  th e  
appellants.

Lech, K .C ., R. A. Wright, K ,C  and La Qttesne 
lo r  th e  defendants.

T he  fo llo w in g  cases were re fe rre d  to  :
The C ito , 4 Asp. M ar. La w  Cas. 4 6 8 ; 45 L . T . 

Rep. 663; 7 P. B iv . 5 ;
The A rno , 8 Asp. M a r. Law  Ca6. 5 ; 72 L . T . Rep. 

621 ;
W. S. Caine v. Owners o f the Bellg lade, L lo y d ’s L is t,  

3 rd  A ug. 1915.
Freeth  v. B u rr, 29 L . T . Rep. 773 ; L . Rep. 9 C. P. 

208 ;
General B i l l  Posting Company L im ite d  v. A tk inson, 

99 L . T . Rep. 943 ; (1909) A .C . 118 ;
Mersey Steel and  Iro n  Company v. N aylo r, Benzon, 

and Co., 51 L . T . Rep. 637; 9 App. Cas. 434 ; 
Johnstone v . M il l in g , 54 L . T . Rep.^629 ; 16 Q.B.

B iv .  474 ;
The K athleen, 2 Asp. M ar. Law  Cas. 36 7 ; 31 L . T .

Rep. 204 ; L . Rep. 4 A . &  E. 269 ;
The '¿eta, 3 Asp. M a r. La w  Cas. 73 ; 33 L . T . Rep.

477 ; L . Rep. 5 A . &  E . 466 ;
Cossman v . West, 6 Asp. Mar.. La w  Cas. 233; 58 

L . T . Rep. 122 ; 13 A pp. Cas. 160;
The Fenix, 1855, Swabey, 13 ;
The Sarah B e ll, 1845, 4 Notes o f Cases, 144 ;
The Cosmopolitan, 1848 6 Notes of Cases, Suppl. 17 
The Florence, 16 Ju r. N . S. 572 ;
The D an tz ic  Packet, 1837, 3 H agg. A d . Rep. 383; 
Hochster v . De la  Tour, 2 E ll.  & B l. 678 ;
H u n te r  v. P rinsep , 10 East, 374 ;
S h ip to n  y . Thorn ton, 1 P. &  B . 216 ; 9 A . &  E . 314 ; 

ylie rhoom  y. Chapman, 13 M . &  W . 230; 8 J u r . 811 ; 
Scott v. Shepherd, 2 W m . B l. 892 ;
The Janet C ourt, 8 Asp. M ar. Law  Cas. 223; 76 

L . IF. Rep. 172; (1897) P. 59 ;
The L e p t ir , 5 Asp. M a r. Law . Cas. 411 ; 52 L . T . 

Rep. 768.

T he  L ord  Ch a n c e l l o r  (L o rd  F in la y ) :  T h is  
'a.se re la tes  to  a c o n tra c t fo r  th e  ca rria g e  o f cargo 

t im b e r  fro m  A rc h a n g e l to  H u l l  on th e  steam- 
b lP JupHcr, and th e  question  is  w he ther th e  cargo 
wner, th e  p la in t i f f  o f th e  a c tio n  and now 
®spondent, was e n t it le d  w ith o u t p a ym e n t o f 

• le ig h t to  dem and d e liv e ry  o f the  t im b e r  a t L e ith , 
0 w h ich  p lace th e  vessel had been b ro u g h t by

salvors. T he  c la im  rested on  the  co n te n tio n  th a t 
th e  vessel was “  d e re lic t ” when she was p icke d  up  
b y  sa lvors, and th a t  th is  am oun ted  to  an abandon
m en t b y  th e  a p p e lla n t o f th e  c o n tra c t o f ca rriage  
w h ich  e n t it le d  th e  cargo  ow ner to  take  possession 
o f th e  goods a t  L e ith .

T he  ca rgo  ow ner b ro u g h t th e  a c tio n  b y  w r i t  
da ted  2 5 th  O ct. 1916, c la im in g  a D e c la ra tio n  th a t  
he was e n t it le d  to  such de live ry . T he  p o in ts  o f 
c la im  a lleged  th a t  th e  Jupiter w h ile  p roceeding 
on th e  voyage was a tta cke d  on th e  7 th  O ct. by 
enem y subm arines and  th a t  th e  m aste r and crew  
abandoned tb e  vessel w h ich  was p icked  up by 
vessels o f H .M . P a tro l F lo t i l la  and  b ro u g h t in to  
L e ith ,  w here she was beached and p laced in  the  
hands o f th e  R ece iver o f W recks . I n  th e  P o in ts  
o f D efence th e  defendants denied th e  abandon
m en t and  p leaded th a t  th e  crew  was com 
pe lled  to  leave th e  vessel by  an enem y sub
m arine , and  th e  defendants co u n te r c la im ed  fo r  
th e  f re ig h t.

T he  respondents h ad  ch a rte red  th e  Jupiter, 
w h ich  belongs to  th e  app e lla n t, b y  th e  0 c a rte r  
P a r ty  o f  th e  I 8 th  J u ly  1916, fo r  the  ca rriage  fro m  
A rc h a n g e l to  H u l l  o f a cargo  o f deal ba ttens and 
o th e r t im b e r  a t agreed rates. B y  th e  7 th  clause 
th e  A c t  o f G od, the  K in g 's  enemies, re s tra in ts  o f 
p rinces and  ru le rs , and th e  p e rils  o f  th e  seas were 
excepted. B i l ls  o f la d in g  were g iven , and  these 
are he ld  b y  th e  respondents.

W h a t happened is  best s ta ted  in  th e  w ords o f 
th e  p ro te s t b y  th e  m aste r o f  th e  Jupiter and 
o thers, da ted  th e  11 th  O ct. 1916:

T h a t a fte r d ischarging the p ilo t and ta g  the vessel 
proceeded w ith o u t the occurrence of anyth ing  w o rth y  of 
note u n t i l  3.40 p.m. on the 7bh Oct. ins ta n t, when 
appearer’s vessel was crossing the F ir th  o f F o rth , w ith  
the LoDgatone L igh thouse bearing S. by  W . about fo r ty  
m iles d is ta n t. W h ils t fo llow in g  the route la id  down by 
the A d m ira lty , appearer, the  master, suddenly saw a 
submarine rise o u t o f the w ate r on h is  vessel s starboard 
side, and about a quarte r o f a m ile d is ta n t. Ifae  sub
marine a t once fired a b lank shot over appearer s vessel, 
fo llow ed im m ediate ly afterw ards by  tw o  more live  shots 
fo rw ard  and a f t  o f the appearer’s vessel. The sub
m arine then signalled to  appearer’s to  abandon th e ir 
ship. Seeing no possible chance o f escape, appearer, the 
m aster a t once ordered the crew to  take to  the boats, 
and the submarine signalled fo r these to  go on her. On 
g e tting  near, the  commander o f the submarine asked 
appearer, the m aster, fo r the ship ’s papers, b u t was 
to ld  they were s t i l l  on board the  vessel. I h e  com
mander also demanded from  the m aster the name of the 
vessel, to  where she belonged, her registered tonnage, 
and w hat th e ir  pos ition then was— w hich in fo rm ation  
was given b y  the master. Appearer s second boat, 
w h ich  contained the mate and second engineer, was 
then ordered alongside the submarine and the engineer 
was taken on board. F our o f ih e  Germans then pro
ceeded to  appearer’a vessel in  the mate’s boat, tak in g  
the  mate w ith  them, and remained aboard about ten 
m inu te3, where they took possession o f the  ship s 
papers, fo rc ing  the  mate to  show them  these w ith  
th rea ts o f loaded revolvers, and they then re turned 
to  the submarine. S hortly  a fterw ards appearor, the 
master, heard an explosion aboard h is  vessel, w hich 
had' p reviously had a s trong l is t  to  p o rt, and which, 
a fte r the explosion, took a s trong l is t  to  starboard. 
The submarine subsequently took appearer’s tw o  boats 
to  tow , and tow ed them  in  a w esterly d irection  fo r 
about five m iles, when they were cast a d r ift, and during 
the towage appearers heard fu r th e r explosions aboard 
th e ir  vessel, of w h ich  they lo s t s igh t in  the gathering 
darkness. A t  7 30 p.m . appearers were p icked up by
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the  tra w le r A yacanora, o f N o rth  Shields (No. 72), 
w h ich  vessel took appearera top Aberdeen, where the y  
a rrived  a t 10.30 a.m. on Sunday m orning the 8 th  Oot., 
and where appearer, the m aster, a t once reported the  
m a tte r to  the  N ava l a u th o r it ie s ; and appearer, the  
m aster, sa ith  th a t as soon as he sighted the  subm arine 
he destroyed h is secret in s tru c tio n s  by  te a ring  them  up 
and th ro w in g  the pieces overboard. A nd  appearera 
la s tly  say th a t they have subsequently heard th a t the 
vessel, floa ting  on her cargo, h a 3 been p icked up, and 
beached near Newhaven.

T he  m aste r was u n d e r th e  im p ress ion  th a t  th e  
s team sh ip  had sunk, and  on h is  a r r iv a l a t  A b e r
deen, on  th e  m o rn in g  o f th e  8 th  O ct., te leg raphed  
to  M r. B ra d le y , “  S h ip  sunk  yes te rd a y— sub
m arin e ,’' and  repeated th is  in  h is  le t te r  o f th a t  
day to M r.  B ra d le y . B y  M r. B ra d le y ’s in s tru c 
tio n s  h is agents, Messrs. B o rdew ich , sen t on th e  
9 th  O ct. the  fo llo w in g  le t te r :

Messrs N . Newsum, Sons, and Co. L im ite d , H u ll.—  
Le a r S irs,— S.S. J u p ite r .— W e have the  fo llow in g  le tte r 
from  owner o f th is  steamer to-day, w h ich  k in d ly  note :—  

I t  is w ith  very  great regre t I  advise yon o f the loss o f 
m y ss. J u p ite r , w h ich  steamer was suDk by  enemy 
submarine on Saturday l is t .  The crew  are a ll landed 
safe ly. W i l l  you k in d ly  advise charterers and ob lige.”  
— Tours  fa ith fu lly , (Signed) P. E . B o r d e w i c h  and Co.

A t  2 a.m. on W ednesday, th e  11 th  O c t., th e  
Jupiter, w h ich  had been p icke d  up  by a G ove rn 
m e n t p a tro l boat, was beached a t N ew haven, a 
v illa g e  w ith in  th e  l im its  o f  th e  p o r t  o f L e ith . T he  
a p pe llan ts  were in fo rm e d  o f th is  by  a te lephon ic  
message fro m  th e ir  agents a t L e ith ,  Messrs. 
Furness, W ith y ,  and Oo., w h ich  he received a t 
10.35 a.m. on  th e  m o rn in g  o f  th e  same day (11 th  
O ct.). M r .  B ra d le y  requested Messrs. F urness to  
p ro te c t h is in te re s ts  a t  L e ith ,  and in fo rm e d  them  
th a t  he w ou ld  a rr iv e  th a t  n ig h t.  H e  le f t  H u l l  by  
t ra in  a t  5.5 p .m ., and a rr ive d  a t  L e ith  a f te r  11 
p .m . B e fo re  he le f t  H u l l  he had  received fro m  
th e  respondents ’ so lic ito rs  the  fo llo w in g  te leg ram , 
da ted  11 th  O c t. 1916:

J u p ite r  we represent owners cargo o f th is  steamer 
recently  b rough t in to  L e ith  de re lic t our c lients  elect 
t ik e  possession th e ir  p roperty  where now ly in g  please 
note.

T he  respondents ’ so lic ito rs , on th e  same day, 
also sent to  th e  rece ive r o f w reck a t L e ith  th e  
fo llo w in g  te le g ra m :

Steamer J u p ite r  we represent cargo understand she is 
now ly in g  a t Newhaven please note our c lients  c la im  
elect take possession th e ir  p roperty  where steamer now 
is please do no t a llow  cargo to  be dealt w ith  except w ith  
our sanction please do an y th ing  necessary p rb tect 
p roperty  fo r . our olients.

T he  sh ipow ner asserted th a t  he was e n tit le d  
to  take, th e  cargo on to  H u l l ,  th u s  e a rn in g  h is  
f re ig h t,  w h ich  w ou ld  a m o u n t to  m ore th a n  14,0001., 
w h ile  th e  cargo owners in s is te d  on th e ir  r ig h t  to  
ta ke  possession a t L e ith  w ith o u t paym e n t o f any 
f re ig h t  as th e  voyage had n o t been com pleted. 
O n  th e  26 th  O ct., th e  day a f te r  th e  w r i t  in  th e  
a c tio n  was issued, an agreem ent was en tered  in to  
by a m em orandum  o f th a t  da te  a rra n g in g  fo r  
th e  ca rriage  to  H u l l  o f th e  cargo, rese rv ing  the  
question  o f l ia b i l i t y  fo r  paym e n t o f  f r e ig h t  to  be 
decided in  the  ac tion . T he  cargo  was a cco rd in g ly  
ca rrie d  to  H u l l  and de live red  there.

T h e  question  now  is  w he the r f re ig h t  was 
payable. Sankey, J . h e ld  th a t  th e  case came 
w ith in  th e  a u th o r ity  o f  The Cito (4 Asp. M a r. L a w

Cas. 468 ; 45 L .  T . Rep. 663 ; 7 P . D iv .  5) and  The 
Arno (8  A sp . M a r. L a w  O ar. 5 ; 72 L .  T . R ep. 621)' 
H e  sa id  th a t  th e  abandonm ent o f a vessel by  its  
crew  d u r in g  a voyage w ith o u t any in te n t io n  to 
re ta ke  possession g ives th e  ow ner o f  th e  cargo 
th e  r ig h t  to  tre a t  th e  c o n tra c t o f  a ffre ig h tm e n t 
as a t  an  end, and  th a t  th e  cargo  owners had 
exercised th is  r ig h t  before  th e  sh ipow ner resumed 
possession. H e  sum m ed up  h is  v iew  o f th e  case 
th u s : “  I n  m y  v iew  the re  was in  fa c t  an abandon
m en t o f th e  vessel, and  the re  was on th e  p a r t  o t 
th e  servan ts o f  th e  ow ner an a c t done c lea rly  
in d ic a t in g  th e ir  in te n tio n  n o t to  c a rry  o u t the 
co n tra c t, in  o th e r words, th e re  was th e  p red ica 
m en t m en tioned  b y  S m ith , L .J .  in  The Arno 
{sup.) o f  a sh ip  le f t  d e re lic t in  m id-ocean and 
abandoned b y  its  m aste r and crew .”  H is  L o rd - 
sh ip , th e re fo re , gave ju d g m e n t fo r  th e  p la in t if f  
fo r  th e  re l ie f c la im ed . I n  v iew  o f  a possib le appeal» 
he fo u n d  th a t  th e  a m o u n t o f  f r e ig h t ,  i f  payable, 
w o u ld  be 14,0501. 2s. 9d.

T h e  sh ipow ne r appealed. T he  C o u rt o f Appeal 
were d iv id e d  in  op in io n . T he  m a jo r ity ,  P ic k fo rd , 
L .  J . and Bankes, L .  J . a ffirm ed  th e  ju d g m e n t ot 
S ankey, J . ,  b u t on a d iffe re n t g round . T h e y  held 
th a t  th e  le t te r  o f th e  9 th  Oot. 1916, fro m  the 
sh ipow ners ’ agen t to  th e  cargo  owners, adv is ing  
them  o f th e  loss o f th e  s team sh ip  Jupihr  
am oun ted  to  an in t im a t io n  th a t  th e  sh ipow ner 
was n o t in  a p o s itio n  to  c a rry  o u t th e  contract» 
and ju s it f ie d  th e  cargo  owners in  tre a t in g  the 
c o n tra c t o f a ffre ig h tm e n t as a t an end and Jff 
c la im in g  th e  d e live ry  o f th e  cargo  a t L e ith  w ith 
o u t paym e n t o f any f re ig h t.  S a rg a n t, J . d iffered- 
H e  he ld  th a t  th e  crew  d id  n o t “  abandon ”  toe 
sh ip  by  q u it t in g  i t  u n d e r th e  com pu ls ion  ot 
th e  enem y subm arine , and th a t  th e  com m un ica 
t io n  o f th e  supposed fa c t o f th e  loss o f  th e  vessel 
d id  n o t a m o u n t to  an in t im a t io n  o f th e  sh ip 
ow ner’s in te n tio n  n o t to  c a rry  o u t th e  con trac t- 
I n  accordance w ith  th e  o p in io n  o f th e  m a jo r ity - 
th e  appeal was d ism issed w ith  costs. I t  is  from  
th is  decis ion th a t  th e  p resen t appeal has been 
b ro u g h t to  y o u r L o rd s h ip ’s H ouse b y  the 
sh ipow ners. ,

T he  e ffec t o f th e  decisions b y  S ir  R o b e rt 
P h il l im o re  in  The Kathleen (2 A sp . M a r. L a f  
Cas. 367 ; 31 L .  T . R ep. 477; L .  R ep. 4 A . & 
269) and  o f  th e  C o u rt o f A p p e a l in  The Cit° 
and The Arno {ubi sup.) is th a t  i f  a sh ip  b 
abandoned b y  he r m aste r and  crew  d u r in g j®  
voyage ,)the  cargo  ow ner m ay e lec t to  tre a t  tn  
c o n tra c t o f a ffre ig h tm e n t as a t  an end, and  c la i®  
d e live ry  o f h is  goods w ith o u t p a ym e n t o f  any 
fre ig h t.  I  agree w ith  th e  p r in c ip le  o f la w  la j 
dow n in  these cases. T h is  p r in c ip le  w ou ld  a p p 'i 
to  th e  p resen t case i f  q u it t in g  th e  vessel unde 
th e  c ircum stances am oun ted  to  an abandon me® 
w ith in  th e  m ean ing  o f  th e  ru le  aB la id  dow n > 
these cases. F o r  th is  purpose th e re  m u s t be a 
abandonm ent w ith o u t an y  in te n tio n  to  r e t * *  
possession, and i t  m u s t be th e  a c t o f  th e  m ast3 
and crew . T he  te s t is  som etim es said to  13 
w hether th e  vessel has become a de re lic t. TW_ 
iB m ere ly  an o th e r w ay o f s ta t in g  th e  same q aeS‘ 
tio n . T he  w o rd  “  d e re lic t ”  is som etim es loosely 
used as d e n o tin g  a vessel d r i f t in g  a bou t a t se 
w ith o u t any crew  on board, b u t  th e  le g a l sens 
o f th e  te rm  is  th a t  th is  s ta te  o f  th in g s  m u s t ha* 
been b ro u g h t a b o u t by  th e  abandonm ent o f 
vessel by  th e  m aste r and crew . A  vessel w° l1' 
n o t be a d e re lic t i f  th e  m aste r and  a ll  th e  cre
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ta d  been sw ept o ff  th e  deck by  a heavy sea and 
d row ned, o r  i f  a l l  on  b oa rd  were dead o f th e  
p lague. S ir  W . S c o tt la id  i t  dow n in  The 
■dquila (1798, 1 C .P . 40) th a t  i t  is  su ffic ie n t to  
c o n s titu te  a d e re lic t i f  the re  has been abandon
m en t a t sea b y  th e  m aste r and crew  w ith 
o u t hope o f  recovery. T he re  m u s t be no specs 
r ecuperandi and  no  animus reveriendi (see The 
Zeta, 3 Asp. M a r. L a w  Cas. 73 ; 33 L .  T . Rep. 
477; L .  Rep. 4 A . &  E . 406), and th is , as waB 
said by D r .  L u s h in g to n  in  The Sarah Bell (1845, 
4 N otes o f Cases, 144, a t  p. 146) depends on th e  
state o f  m in d  o f th e  m aste r and crew  a t  the  
tim e  when they  q u itte d  th e  vessel. I f  th is  be 
once ascerta ined  a subsequent change o f in te n tio n  
pn th e ir  p a r t  and e ffo r t  to  save th e  vessel are 
im m a te r ia l. T h e  animus derelinquendi is 
essentia l to  c o n s titu te  a d e re l ic t : (The John and 
Jane, 1802, 4 C. R . 216). A s  was said by  S ir  
Barnes Peacock in  d e liv e rin g  th e  ju d g m e n t o f 
the  J u d ic ia l C o m m itte e  in  Cossman v. West (6 
Asp. M a r . L a w  Cas. 2 33 ; 58 L .  T . Rep. 122 ; 13 
A p p . Cas. 160, a t p. 180) th e  te rm  “  d e re lio t ”  is  
le g a lly  app licab le  to  a sh ip  w h ich  is  abandoned 
and  deserted a t  sea by  th e  m aste r and  crew  
w ith o u t any in te n tio n  p f re tu rn in g  to  her.

I n  The Fenix (1855, Swabey, 13) th e  crew  o f one 
o f tw o  vessels in  co llis io n  ju m p e d  on to  th e  o the r, 
and D r .  L u s h in g to n  p o in ted  o u t th a t  th e  sa lvors 
were n o t e n tit le d  to  such a p ro p o rtio n  as is  u su a lly  
g iven in  cases o f de re lic ts , because tb e  vessel was 
ao t abandoned in  consequence “  o f be ing  im 
p ro p e rly  nav iga ted , o r  because she was n o t 
seaw orthy. I t  was m ere ly  fro m  a sense o f im m i
n e n t danger, n o t kn o w in g  w h a t th e  consequence 
° f  th e  c o llis io n  m ig h t be. I t  was an abandon
m ent fo r  th e  se cu rity  o f th e  person, accom panied 
w ith  an in te n tio n  o f re tu rn in g  p rov id e d  th a t  l ife  
should no lo n g e r be in  danger. I  cannot, th e re 
fo re ,”  he said, “  consider th is  case to  be p laced in  
the degree o f  o rd in a ry  cases o f  d e re lic t.”  T he  
whole o f th is  su b je c t was considered in  th e  H ig h  
B o u rt o f  A d m ira lty  in  Ire la n d , in  The Cosmo
politan (1848, 6 N o tes o f Cases, S upp lem en t 
A V l I . ) .  T he  c ircum stances o f  th a t  case were 
s im ila r  to  those o f th e  Fenir, and th e  learned  
Judge— D r. S tock— made an e laborate  rev iew  o f 
the a u th o rit ie s , and said, “  T be  issue is  quo animo, 
the  a c t o f q u it t in g  was done.”  On the  question  

d e re lic t o r  n o t d e re lic t, e v e ry th in g  depends on 
the s ta te  o f m in d  o f th e  m aste r and  crew  when 
they q u it  th e  vessel, and th e ir  s ta te  o f m in d  m ay, 
° t  course, be in fe rre d  fro m  th e  s u rro u n d in g  
U'rcumBtancee.
. H r . L u s h in g to n  rem a rked  in  The Florence 
(1852, 16 J u r . N . S. 572) th a t  th e  abandonm ent 
t ° r  th e  purpose o f c o n s t itu t in g  a case o f d e re lic t 
^ u s t  be by  o rd e r o f  th 6 m aste r in  consequence o f 
danger by reason o f damage to  th e  sh ip  and th e  
state o f th e  elem ents, and  w e n t on  to  say th e  
m aster is, as I  conceive, th e  p ro p e r person to  
*° rm  a ju d g m e n t w he the r abandonm ent is  abso
lu te ly  necessary o r  n o t. H e  is  th e  person whom  
be owners have v o lu n ta r ily  in tru s te d  w ith  the  

c°m m a n d  o f th e ir  vessel and th e  crew  and the  
P roperty  em barked  in  i t .  T he y  m u s t be ta ke n  to  
have deemed h im  com pe ten t fo r  th e  d ischarge  o f 
,uu du ties  c o m m itte d  to  h im , and especia lly  th a t  

u w ou ld  n o t w ith o u t adequate cause leave to  
d e s tru c tio n  th e ir  p ro p e rty .”  T he  question  is  n o t 
j  (he in te n tio n  o f  th e  ow ner persona lly . I n  th e  
mtnense m a jo r ity  o f  cases he does n o t and cannot

kn o w  a n y th in g  o f th e  abandonm ent u n t i l  a fte r  i t  
has been effected, b u t he acts in  th is  m a tte r  
th ro u g h  the  m aste r as h is agent. T h e  e ffec t upon  
th e  c o n tra c t o f a ffre ig h tm e n t o f th e  f in a l aban
don m e n t o f  a vessel a t Bea is o n ly  an exam ple o f 
th e  genera l la w  o f c o n tra c t b y  w h ich , i f  one con
t ra c t in g  p a r ty  p u ts  i t  o u t o f h is  pow er to  c a rry  
o u t th e  co n tra c t, th e  o th e r m ay tre a t th e  c o n tra c t 
as a t  an end.

T he  question  o f w h a t co n s titu te s  a d e re lic t has 
ve ry  com m on ly  a risen  when th e  scale o f  salvage 
was under cons ide ra tion , as m ore lib e ra l rem unera 
t io n  was u su a lly  g iven  i f  th e  vessel was a de re lic t, 
b u t  i t  has a lso arisen when th e  p o in t was w he ther 
th e  crew  o f  th e  vessel were e n tit le d  to  salvage 
re m u n e ra tio n  in  a fte rw a rd s  sav ing  her, on  th e  
g ro u n d  th a t  th e ir  c o n tra c t o f service was b ro u g h t 
to  an end w hen th e  vessel became d e re l ic t : (see 
The Florence, ubi sup.).

T he  fa c t th a t  the  vessel is  a d e re lic t does n o t 
in vo lve  necessarily  th e  loss o f th e  ow ner’s p ro p e rty  
in  i t ,  b u t  any sa lvors by  whom  such a vessel is 
p icked  up have th e  r ig h t  to  possession and  co n tro l. 
I n  The Dantzic Packet (1837, 3 H a g g . A d . Rep. 
383, a t  p. 385) S ir  J o h n  N ic h o ll,  in  dea ling  w ith  
the  m isconduc t o f salvors, who had a tte m p te d  to  
exclude o th e r salvors, said, “  i t  is  d iffe re n t in  the  
case o f a d e re lic t. T he re  th e  f ir s t  occupan t has 
a vested in te re s t and  a r ig h t  to  exclude possession 
i f  alone he can save th e  p ro p e rty . H e  takes 
possession indeed fo r  th e  bene fit o f th e  C row n  in  
th e  f i r s t  instance, b u t  su b je c t to  a lib e ra l re 
m u n e ra tio n .”  I n  th e  m a rg in a l no te  to  th is  
passage the re  are in se rte d  a fte r  th e  w ords “ o f 
th e  C row n ,”  th e  w ords “  o r  ow ners.”  T he  question  
o f p ro p e rty  in  a d e re lic t was discussed in  The 
Cito (ubi sup.), and B r e t t ,  L . J . sa id  th a t  he was 
n o t p repared  to  accept th e  p ro p o s itio n  th a t  aban
d o nm en t c o n s t itu t in g  a d e re lio t, to g e th e r w ith  a 
subsequent se izure by anyone who fo u n d  i t ,  w ou ld  
m ake th e  sh ip  a d ro it  o f A d m ira lty ,  and  a lte r  the  
p ro p e rty . I t  was s ta ted  by th e  K in g ’s A dvoca te  
in  1 H a g . A d . R ep., a t p. 884, in  th e  case o f 
Bex v. Property Derelict th a t  th e  ow ner w ou ld  
be e n t it le d  i f  he came in  in  tim e , o the rw ise  the  
CrowD, b u t th is  to p ic  is, o f course, q u ite  im m a 
te r ia l fo r  th e  purposes o f th e  presen t case.

T he  c ru c ia l question  is  th is . W as th is  vessel 
when she was p icked  up  b y  sa lvors a d e re lic t in  
th e  lega l sense o f th e  te rm , o r  in  o th e r words, had 
th e  m aste r and crew  abandoned be r w ith o u t any 
in te n tio n  o f re tu rn in g  to  her, and w ith o u t hope 
o f recovery ? I t  appears to  me to  be q u ite  im -

fossible to  answer th is  question  in  th e  a ffirm a tive .
n q u it t in g  th e  vessel th e  m aste r and crew  s im p ly  

y ie ld e d  to  force. T he re  was no v o lu n ta ry  a c t ©n 
th e ir  p a rt, and th e  case stands e xa c tly  as i t  w ou ld  
have done i f  th e y  had been ca rr ie d  o ff th e  vessel 
b y  p h ys ica l v io lence on  th e  p a r t  o f th e  crew  o f 
th e  G erm an subm arine . I t  w ou ld  be ex trava 
g a n t to  im p u te  to  th e m  th e  in te n tio n  o f leav ing  
th e  sh ip  f in a lly  and fo r  good. T hey s im p ly  bowed 
to  th e  pressure o f ir re s is t ib le  p h ys ica l fo rce . I f  
a B r it is h  des troye r had appeared on th e  scene 
and  had d r iv e n  o ff o r  sunk  th e  subm arine , th e y  
w ou ld  g la d ly  have re tu rn e d  to  th e ir  vessel. A l l  they 
in tended  was to  save th e ir  lives b y  obey ing  the 
orders o f th e  G erm an  ca p ta in . I  e n tire ly  agree w ith  
S a rgan t, J . ’s obse rva tions on th is  p a r t  o f th e  egee. 
T he  p h ys ica l a c t o f le a v in g  th e  vessel is  o n ly  one 
fe a tu re  in  such a case ; ano th e r and  essentia l 
fe a tu re  in  o rd e r to  m ake i t  a case o f d e re lic t  is
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th e  s ta te  o f m in d  o f  the  c a p ta in  and  crew  when 
th e y  le f t .  T he  question  quo animo is decisive, 
and the  fa c ts  seem to  me to  shew c le a rly  th a t  th e  
q u it t in g  o f th e  sh ip  was n o t u n d e r such c irc u m 
stances as to  m ake i t  a case o f  d e re lic t. T he  
Kathleen, Cito and Arno (sup.) appear to  m e to  
have no a p p lica tio n . T he  case is m e re ly  one o f 
te m p o ra ry  in te r ru p t io n  o f  th e  voyage by the  
a c tio n  o f an enem y subm arine , and  th is  a ffo rded  
no g ro u n d  fo r  th e  c la im  o f  th e  cargo owners to  
resum e possession o f the  goods a t L e ith  when th e  
g re a te r p a r t  o f th e  voyage had  been com ple ted. 
T he  sh ipow ner was ready and w il l in g  to  ca rry  
th e  goods on  to  H u l l  and was e n t it le d  to  do so.

T h e  co n te n tio n  th a t  th e  co m m u n ica tio n  to  th e  
cargo  ow ner o f  th e  erroneous in fo rm a tio n  th a t  th e  
loss o f th e  sh ip  am oun ted  to  abandonm ent o f th e  
c o n tra c t o f ca rriage  is  n o t susta inab le . I t  was a 
ve ry  p ro p e r th in g  to  convey th is  in fo rm a tio n  to  
th e  cargo  owners in  o rde r th a t  th e y  m ig h t take  
any a c tio n  w h ich  th e  fa c t, i f  i t  re a lly  had occurred , 
w ou ld  rende r expedien t in  th e ir  in te re s ts . I  ca n 
n o t see how  i t  can poss ib ly  be considered as an 
in t im a t io n  th a t  th e  sh ipow ner abandoned the  con
t ra c t  o f  ca rria g e  w h e th e r ih e  in fo rm a tio n  was 
tru e  o r  no t.

F o r  these reasons I  th in k  th a t  th e  appeal shou ld  
be a llow ed, and ju d g m e n t en tered  fo r  th e  appel
la n t  w ith  costs here and  below.

V is c o u n t H a l d a n e ,— T h is  is an appeal fro m  a 
ju d g m e n t o f the  C o u rt o f A p p e a l (P ic k fo rd  and 
B ankes, L .J J . ,  S a rg a n t, J .  d isse n tin g ) w h ich  
a ffirm ed  a ju d g m e n t o f Sankey, J , T he  question  
ra ised was w he the r th e  respondents, th e  char- 
te re re rs  o f th e  steam sh ip  Jupiter, were e n tit le d  
to  c la im  d e live ry  o f  th e  cargo  (w h ich  consisted 
o f  t im b e r)  a t  L e ith ,  n o t be ing  the  p o r t  o f d e s ti
n a tio n , free  o f fre ig h t,  T h e  voyage con trac ted  
fo r  w ith  the  appe llan ts , th e  owners o f th e  steamer, 
was to  be fro m  A rc h a n g e l to  H u l l ,  w here the  
cargo  shou ld  have been de live red , and th e  m a tte r  
o f d isp u te  was as to  w h e th e r th e  A p p e lla n ts  
th ro u g h  th e ir  m aste r had abandoned possession 
in  th e  open sea o f th e  steam er and  cargo, in  such 
a w ay th a t  th e  respondents were e n tit le d  to  
resum e possession o f th e ir  cargo a t  L e ith  where 
th e y  fo u n d  i t ,  free  o f th e  f re ig h t,  w h ich  w o u ld  
have am ounted  to  14,050Z. 2s.

T he  c h a rte r -p a r ty  was da ted  18 th  J u ly  1916. 
I t  con ta ined  an excep tions clause, w h ich  in c lu d e d  
in  its  te rm s  th e  acts o f th e  K in g ’s enemies, 
re s tra in ts  o f princes, p e rils  o f th e  seas, and o th e r 
m a tte rs , even when occasioned by  th e  neg ligence 
o r  e rro r  o f th e  m aster. T he  cargo  o f t im b e r  was 
loaded a t  A rch a n ge l, u n d e r severa l b ills  o f la d in g , 
a l l  in  th e  same fo rm  and w ith  th e  same exceptions 
as in  th e  c h a rte r-p a rty . T h e  steam er s ta rte d  
fro m  A rc h a n g e l on 25 th  Sept. 1916 on th e  voyage. 
A l l  w e n t w e ll u n t i l  S a tu rday , 7 th  O ct., when she 
was c ross ing  th e  F i r t h  o f  F o r th  on he r w ay to  
H u l l .  A s  she was crossing  th e  F i r t h  a G erm an 
subm arine  a ttacked  her. T he  subm arine  tire d  
on th e  Jupiter and  s igna lled  to  h e r crew  
to  q u it  her. T he  m aster, seeing no  chance o f 
escape, ordered  th e  crew  in to  th e  boats. T he  
subm arine  then  s igna lled  fo r  th e  boats to  come to  
her, and f in a lly  th e  m ate ’s boa t was ordered  to  
l ie  a longside th e  subm arine . F o u r  a rm ed G e r
m ans g o t in to  h e r and  w en t back, ta k in g  th e  
m ate  w ith  them , to  th e  Jupiter, and, the re  b y  
th re a te n in g  h im  w ith  loaded revo lvers, com pe lled  
th e  m ate  to  f in d  and hand them  th e  s h ip ’s papers.

T h e  G erm ans th e n  w e n t below , and  p laced bombs 
in  h e r and opened th e  sea connections. They 
th e n  re tu rn e d  to  th e  subm arine . A  l i t t le  la te r  an 
exp los ion  on b o a rd  th e  Jupiter was heard, and she 
was seen to  take  a l is t  to  s ta rboa rd . T he  sub- 
m arinb ' th e n  to o k  th e  steam er’s boats in  tow , and 
tow ed them  to w a rd s  th e  coast o f  S co tla n d  fo r 
a bou t five  m iles. D u r in g  th is  tow age fn r th a r  
exp los ions were heard  b y  th e  M a s te r to  take 
p lace on b oa rd  th e  Jupiter, b u t i t  became so dark 
th a t  he cou ld  n o t see he r any more. T he  sub
m arine , a fte r  to w in g  th e  boa t fo r  five  m iles, 
f in a lly  cast th e m  o ff, and th e  m aste r and crew 
were la te r  on p icke d  up by a tra w le r  and taken  to 
A berdeen, where th e y  a rr iv e d  a t 10.30 on Sunday 
m o rn in g  th e  8 th  O ct., and  a t  once reported  
w h a t had  happened to  th e  nava l au tho ritie s . 
T he  m  aster was u nder th e  im p ress ion  th a t  the 
Jupiter had  been sunk, and  te leg raphed  to  the 
ow ners to  th a t  e ffec t a bou t noon on th e  Sunday- 
I n  th e  even ing  he heard  th a t  th e  Jupiter was 
a flo a t and in  tow , b u t he appears to  have been 
d o u b tfu l w he the r she cou ld  a c tu a lly  be saved.

O n  rece ip t o f  th e  te le g ra m  fro m  th e  m aster 
the  ap p e lla n ts  in s tru c te d  th e ir  b roke rs  to  in fo rm  
th e  respondents o f th e ir  news, and  th e  la tte r ,  on 
M onday, the 9 th  O ct., sent to  th e  respondents & 
copy o f a le t te r  w h ich  th e y  had  th a t  day received 
f ro m  th e  appe llan ts  : “  I t  is  w ith  ve ry  g re a t regre t 
th a t  I  advise yo u  o f th e  loss o f m y  s.s. Jupiter, 
w h ich  steam er was sunk by enem y subm arine  on 
S a tu rd a y  las t. T he  crew  have a ll  been safely 
landed. W i l l  you  k in d ly  advise cha rte re rs  and 
ob lig e .”

I n  fa c t  th e  Jupiter had n o t been sunk, tier 
cargo  was a b u o y a n t one, and  she rem ained 
a floa t. S a lvors  g o t h o ld  o f  her, and  she 
was b ro u g h t in to  N ew haven, close to  L e ith - 
on  th e  n ig h t  o f  th e  Tuesday o r  in  th e  early 
m o rn in g  o f th e  W ednesday. O n  the  W ednesday, 
a t  10.35 a.m., M r .  B ra d le y , w ho is  one o f the 
a p p e lla n t owners, was in fo rm e d  by te lephone by 
h is agents a t L e ith  th a t  th e  Jupiter was afloat 
and had  been b ro u g h t in , and he asked th e m  to 
p ro te c t h is in te re s ts  and said th a t  he w ou ld  com0 
to  L e ith  th a t  evening. T h is  he d id . J u s t  before 
s ta r t in g , a t 5 p .m ., he received a te leg ram  from  
th e  respondents ’ s o lic ito rs  in  these te rm s 
“  Jupiter, we represen t ca rgo  o f th is  steamer 
re ce n tly  b ro u g h t in to  L e ith  de re lic t. O u r  c lien ts 
e lect ta ke  possession th e ir  p ro p e rty  w here now 
ly in g .”  T he  respondents ’ so lic ito rs  also te l0" 
graphed in  s im ila r  te rm s to  th e  R ece iver of 
W re cks  a t L e ith ,  Requesting h im  fu r th e r  to  do 
w h a t was necessary to  p ro te c t th e ir  c lie n t8 
p ro p e rty .

I t  w il l  be observed th a t  th e  te le g ra m  fro m  the 
respondents ’ so lic ito rs  to  th e  a p p e lla n t B rad ley  
iB based on  th e  asse rtion  th a t  th e  steam er ha“  
been d e re lic t. T he  rea l question  is  w hether sh0 
was so. F o r  th e  a p p e lla n t B ra d le y  w e n t t 0 
L e ith  a t once, and  f in a lly  on th e  fo o t in g  th a t i t  
was to  be w ith o u t p re ju d ice  to  any o f h is  r igb '-8’ 
g o t h o ld  o f th e  steam er and  n a v iga ted  he r to 
H u l l ,  w here th e  cargo o f t im b e r  was landed.

W h a t we have to  cons ider is  w he ther to  
Bteamer was re a lly  abandoned so as to  b e c o m  
d e re lic t and no lo n g e r possessed o r owned by t *1 _ 
appe llan ts . I f  th is  was so th e  c o n tra c t was abau- 
doned w ith  the vessel, and the  cargo owners war 
e n t it le d  to  ta ke  possession o f  th e  cargo  i f  they 
cou ld , and free  o f  f re ig h t.  I f  th e  steam er ha
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sunk  and th e  eargo had somehow floa ted  indepen
d e n tly  o f h e r th e  re s u lt w ou ld  have been th e  same. 
T h e  p h ys ica l fa c t o f th e  a c tu a l loss o f  th e  steamer 
w h ich  was to  have made th e  v o ja g e  w ou ld  have 
im p o rte d  th e  loss o f a l l  t i t le  to  c la im  on  th e  fo o t in g  
th a t  th e  c o n tra c t had been ca rr ie d  ou t. B u t  the  
steam er was in  fa c t n o t lo s t, and  th e  question  
th e re fo re  is  w h e th e r she was abandoned so th a t  
th e  same re s u lt fo llo w e d  fro m  he r h a v in g  ceased 
to  be in  p o in t o f la w  any lo n g e r th e  possession o r 
th e  p ro p e r ty  o f th e  appe llan ts . I t  w i l l  be con
ve n ie n t to  cons ider th is  question  in  th e  f ir s t  
p lace as one o f  p r in c ip le , before  re fe r r in g  to  
a u th o rit ie s . I  th in k  th a t  th e  le t te r  o f  th e  9 th  
O ct. 1916, sent by  th e  a p p e lla n ts ’ b roke rs  to  the  
respondents, d id  n o t convey any in t im a t io n  o f 
in te n tio n  on  th e  p a r t  o f th e  a p pe llan ts  to  
abandon th e ir  steam er i f  i t  had n o t been 
sunk. T h e  in t im a t io n  was m ere ly  one o f 
th e ir  b e lie f th a t  she was sunk, and th is  
b e lie f was fo u nd e d  on w h a t p roved  in  th e  re s u lt 
to  have been a m is take  o f fa c t. T he re  was n o th in g  
in  th e  le t te r  w h ich  w a rra n te d  th e  s ta tem en t 
m ade by th e  respondents th ro u g h  th e ir  so lic ito rs  
in  th e ir  te le g ra m  o f  th e  11 th  when th e y  had 
ascerta ined  th e  t ru th ,  th a t  th e  steam er n o t 
h a v in g  been sunk b u t h a v in g  been b ro u g h t in to  
L e ith , th e  owners had  abandoned her. I f  th is  
be so i t  fo llo w s  th a t  th e  fo u n d a tio n  o f  the  
reason ing  o f Sankey, J . in  h is  ju d g m e n t is 
unsound. H e  he ld  th a t  the re  was an abandon
m en t and  th a t  the re  was the re fo re  a re p u d ia tio n  
o f th e  co n tra c t. B u t  I  am  unable  to  f in d  in  th e  
c ircum stances any evidence d isc los ing  th e  e lem ent 
o f in te n tio n  in  cases as essentia l to  th e  a p p lica 
t io n  o f  th e  d o c tr in e  o f  abandonm ent in  cases 
w here th e re  has been no  a c tu a l loss. T h e  m aste r 
and  crew  le f t  th e  steam er n o t o f th e ir  ow n 
vo lit io n  b u t  under duress, be ing  fo rced  to  do so. 
A s  th e  re s u lt th e y  ca n n o t be taken  to  have 
chosen to  rep u d ia te  th e ir  o b lig a tio n  to  c a rry  any 
m ore th a n  th e y  can be ta ke n  to  have chosen to  
abandon th e  vessel. T he  fa c t o f  h a v in g  been fo rced  
away fro m  he r is  one th in g . A n  in te n tio n  to  leave 
he r d e re lic t is q u ite  a d iffe re n t th in g . T he y  d id  
n o t leave th e  vessel. I t  was re a lly  ta ke n  fro m  
them . I  th in k  th e re  is  a co n fus ion  in  th e  
ju d g m e n t o f  th e  co u rts  below, between a be ing  
p a rte d  fro m  th e  vessel by  fo rce  o f  arm s, and  a 
q u it t in g  o f  i t  as an a c t o f  free  w il l .  N o  d o u b t i f  
they  had  q u it te d  i t  because th e y  desired to  m ake 
sure o f sav ing  them selves fro m  be ing  d row ned  i f  
®he w en t dow n, th a t  w ou ld  have been an  a c t to  
th e  pe rfo rm ance  o f w h ich  th e y  w ou ld  have been 
m oved by a m o tive  none th e  less th a t  i t  was one 
° f  th e  m ost p o te n t. I t  w ou ld  have been an act 
° f  v o lit io n , ju s t  as on  th e  o th e r hand i t  is  p la in ly  
an aot o f  v o lit io n  when m en e lec t to  p e rish  w ith  
a w a r vessel instead  o f  be ing  ta k e n  p risone rs  and 
saved. B u t  in  th is  case I  am  o f o p in io n  th a t  
the re  was no a c t on th e  p a r t  o f th e  m aste r and 
crew  w h ich  th e  la w  can tre a t  as one o f  free  choice, 
/■hey were n o t bound to  choose to  re s is t in  va in , 
and th e y  d id  n o t  do so.

Once reached th is  conc lus ion  appears to  me 
t °  be fa ta l to  th e  s im ila r  reason ing  w h ich  
P reva ils  w ith  th e  m a jo r ity  in  th e  C o u r t o f 

I  agree w ith  S a rgan t, J .  in  th in k in g  
vessel was n e ith e r lo s t in  fa c t n o r 
s u b je c t o f  a n y  in te n tio n  in d ic a te d  to  
h e r i f  she shou ld  n o t  p rove  to  be 

such in te n tio n  in d ic a te d

A ppea l.
t'ha t th e  
\a s  th e
abandon
lost. T he re  was no 

V o l . X I Y . ,  N .  S .

e ith e r b y  th e  owners o r  by th e  m aste r and  crew . 
A l l  o f th e m  were fo r  a t im e  under th e  m is take n  
b e lie f o f fa c ts  th a t  th e  vessel had been lost, b u t 
th e re  was no m ore th a n  th is  b e lie f w ith  th e  bare 
im p lic a tio n s  dependent on i t .

A p a r t  fro m  the  possib le re s u lt o f a u th o r ity  I  
shou ld  have th o u g h t th a t  these cons ide ra tions 
were fa ta l to  the conclus ions reached by P ic k fo rd  
and  Bankes, L J J .  B u t  those learned  judges 
were o f o p in io n  th a t  th e y  were bound to  h o ld  as 
th e y  d id  because o f th e  decided cases, and p a r
t ic u la r ly  by th e  decisions in  The. Cito (ubi sup ) and 
The Arno (ubi sup.). N o w  w h e n l lo< k  a t these cases 
I  f in d  ia  them  mere e xem p lifica tions  o f a w ide r 
p r in c ip le  w h ich  stem s to  me n o t to  app ly  here, 
th e  genera l p r in c ip le  la id  dow n by L o rd  C im p - 
be ll, L  C .J . in  Hochesler v. He la Tour (2 E l l .  &  
B l.  678). T he re  th e  de fendan t had bound h im 
se lf to  em p loy the  p la in t i f f  as co u rie r fro m  a 
da te  subsequent to  th a t  o f th e  w r it .  T he  
breach a lleged  was th a t, before th e  day fo r  
th e  com m encem ent o f th e  em p loym en t, th e  
de fendan t had in t im a te d  a re fu sa l to  c a rry  o u t 
the  agreem ent. T he  ju r y  fo u n d  fo r  th e  
p la in t if f ,  and  the re  was a m o tio n  in  a rre s t o f 
ju d g m e n t o r  fo r  a non -su it. T he  de fendan t con
tended th a t  th e re  cou ld  be no  breach u n t i l  the  
day fo r  perfo rm ance, w h ich  had n o t a rr iv e d  w hen 
th e  a c tio n  was commenced, and th a t  bo th  p a rtie s  
rem ained  bound. B u t  the  C o u rt o f Queen’s B ench  
he ld  th a t,  b o th  on p r in c ip le  and on a u th o r ity ,  th e  
p a rtie s  were fro m  th e  tim e  o f m a k in g  th e  agree
m en t engaged each w ith  th e  o th e r, and th a t  i t  
was a breach o f an im p lie d  c o n tra c t i f  e ith e r o f 
th e m  renounced th e  engagem ent. O therw ise , i f  
th e  p la in t i f f  had  no  rem edy unless he co n tin ue d  
to  tre a t  th is  c o n tra c t as a fo rce  he cou ld  n o t en te r 
in to  any o th e r e m p lo ym e n t w h ich  w ou ld  p reven t 
h im  fro m  be ing  bound to  pe rfo rm ance  when th e  
due da te  shou ld  a rr ive , and th is  w ou ld  m ere ly  
tend  to  increase the  damages. H e  o u g h t the re fo re  
to  be he ld  as a t  l ib e r ty  to  re ly  on th e  de fendan t’s 
assertion  o f in te n tio n  to t re a t th e ir  o b lig a tio n  as 
a lto g e th e r a t an end, and th e  de fendan t shou ld  n o t 
be p e rm itte d  to  take  th is  asse rtion  back. T he  
re p u d ia tio n  in  advance th e re fo re  e n t it le d  th e  
p la in t i f f  to  say th a t  the re  had been a breach 
o f co n tra c t. T h e  p r in c ip le  la id  dow n in  th is  
ju d g m e n t has o fte n  been fo llow ed , and is  u n 
d o u b te d ly  r ig h t .  I  th in k  i t  exp la ins  and is  th e  
fo u n d a tio n  o f th e  decisions on abandonm ent o f 
co n tra c ts  to  ca rry  a t sea when the re  has been no 
a c tua l loss o f  th e  vessel.

In  th e  case o f The Kathleen (2 Asp. M a r. L a w  
Oas. 367; 31 L .  T . R»p. 204 ; L .  R ep. 4 A . & E . 
269) a ba ique  laden  w ith  cargo sh ipped in  
A m e rica  fo r  B rem en  as th e  p o r t  o f d e s tin a tio n  
was ru n  in to  in  th e  C hannel, and  in  conse
quence abandoned. I t  was he ld  th a t  the  aban
don m e n t p u t  an end to  th e  c o n tra c t to  pay f re ig h t,  
n o tw ith s ta n d in g  th a t  th e  barque and cargo  were 
u lt im a te ly  salved and p ro p e r ly  so ld by  o rde r o f 
th e  O o u rt, rese rv in g  question  o f f re ig h t .  S ir  
R o b e rt P h il l im o re  in  g iv in g  ju d g m e n t said th a t  
even i f  a new im p lie d  c o n tra c t in  th e  course o f 
th e  salvage opera tions m ig h t have g iven  th e  s h ip 
ow ner a t i t le  to  pro rata  f r e ig h t ,  no such c la im  
co u ld  be estab lished  in  th e  face o f w h a t had 
happened. B y  abandon ing  th e  sh ip  was rendered 
d e re lic t and  p u t in to  th e  possession o f  th e  salvors, 
and i t  was c lea r th a t  th e  o r ig in a l c o n tra c t no 
lo n g e r subsisted, and th a t  th e  t i t le  to  tbe  pos-

2 T
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session o f th e  cargo became as f ro m  th e  t im e  o f 
th e  abandonm ent one in  the  cargo ow ners, so fa r  
as th e y  cou ld  assert a t a ll,  o n ly  th ro u g h  th e  
sa lvors and th e  salvage co u rt, and  n o t th ro u g h  
th e  sh ipow ners.

I n  The Cito (sup.) the  C o u rt o f A p p e a l 
gave a s im ila r  decision. B re t t ,  L .J .  exp la ined  
th e  la w  as be ing  th a t  “  b y  an abandonm ent 
o f  a sh ip  w ith o u t an y  m te n tio n  to  re take  
possession o f  i t  the  sh ipow ne r has, so fa r  as 
he can, abandoned th e  c o n tra c t so as to " a llow  
th e  o th e r p a r ty  to  i t ,  th e  ca rgo  ow ner, to  tre a t 
i t  as abandoned.”  C o tto n , L .J .  added th a t  
i t  was tru e  “  th a t  th e  sh ipow ners cou ld  n o t by 
th e ir  ow n a c t p u t  an end to  th e  c o n tra c t o f 
a ffre ig h tm e n t, b u t  b y  th e ir  abandonm ent th e y  
gave a r ig h t  to  th e  cargo owners to  e lect .to  tre a t 
the  c o n tra c t as a t  an end, and th e  sh ipow ners 
cou ld  n o t . . . a fte r  th e ir  abandonm ent have 
ob jec ted  i f  th e  cargo  owners had  fo u n d  an o th e r 
vessel and ta ke n  th e  cargo on in  i t  to  th e  p o r t  o f 
d e s tin a tio n .”  L in d le y , L  J . concurred .

The Arno (sup.) was also a decis ion o f the  C o u rt 
o f  A ppea l. T h e  vessel had been ju s t if ia b ly  
abandoned, o w in g  to  p e rils  o f th e  sea, on th e  31st 
M a rc h  1895. She d r if te d  w ith  he r cargo  u n t i l  
th e  3 rd  A p r i l ,  when salvors fo u n d  her, and 
b ro u g h t b o th  sh ip  and cargo  to  L iv e rp o o l, the  
p o r t  o f d e s tin a tio n  and d ischarge, w here th e y  
a rr ive d  on th e  25ch A p r il.  O n  th e  11 th  A p r i l  the  
ow ner, h a v in g  heard o f  th e  tow age o f  the  sh ip  by  
sa lvors, b u t n o t k n o w in g  to  w ha t p o rt in  E n g la n d  
th e y  m ig h t b r in g  her, g o t th e  sa lvors to  agree on 
th a t  da te  to  h o ld  fo r  h im , su b je c t to  th e ir  c la im  
fo r  salvage. O n  th e  18 th  A^>ril th e  cargo owners 
c la im ed  to  be e n t it le d  to  th e  possession o f  th e ir  
cargo free  o f f re ig h t.  I t  was he ld  th a t  th e  sa lvors 
were n o t th e  agents o f th e  sh ipow ner so as to  
m ake th e ir  possession o f  th e  cargo h is. H e  d id  
n o t g e t possession o f i t  u n t i l  a r r iv a l a t L iv e rp o o l, 
and th e n , before he cou ld  c la im , had to  pay sa l
vage on th e  cargo. T h u s  a new  b u rden  had been 
p u t  on th e  cargo  ow ner in co n s is te n t w ith  the 
o r ig in a l c o n tra c t o f  a ffre ig h tm e n t, and he was 
e n t it le d  to  e lect, as he had done w h ile  th is  s ta te  
o f  th in g s  ex is ted , to  tre a t  th e  c o n tra c t as re p u 
d ia ted . T he  ju d g m e n ts , in  m y  op in io n , m ere ly  
e x e m p lify  th e  p r in c ip le  o f Hochster v. De la Tour.

I n  th e  case before us, i f  th e  vessel had been in  
p o in t o f  fa c t los t, th a t  w ou ld  have p u t an end to  
th e  ve ry  basis o f th e  co n tra c t o f ca rriage , and n o t 
th e  less i f ,  th e  sh ip  h a v in g  been lo s t, the  
ca rgo  had f i t t e d  and th e  cargo  ow ner had 
rescued i t .  B u t  th a t  d id  n o t  happen here. 
N o r  d id  th e  ow ners, th ro u g h  th e  m aste r 
and  crew  o r o therw ise , express o r  im p ly  an 
in te n tio n  to  abandon. A l l  th a t  re a lly  happened 
was th a t, in  th e  erroneous b e lie f th a t  th e  fo rm e r 
a lte rn a tiv e , an a c tu a l loss o f th e  Jupiter, had 
ta ke n  place, th e  owners o f th e  steam er in fo rm e d  
th e  ca rgo  owners o f  w h a t th e y  believed to  have 
happened. T h e y  were w ro ng  in  th is , b u t  th e ir  
m is ta ke n  s ta tem en t o f th e  fa c ts  disclosed no 
in te n tio n  th a t  I  can d iscover to  rep u d ia te  i f  th e  
fa c ts  were o therw ise  and th e  vessel was a c tu a lly  
s t i l l  in  existence.

I  agree w ith  th e  v iew  o f  S a rgan t, J ., who 
d issen ted  fro m  th e  m a jo r ity  in  th e  C o u rt o f 
A p p e a l, and I  th in k  th a t  we o u g h t to  reverse th e  
ju d g m e n t.

L o rd  S u m n e r . —  T w o  questions have been 
ra ;aed in  th is  case— th e  f ir s t ,  as to  th e  e ffec t

o f th e  com m u n ica tio n s  between th e  pa rties  
on s h o re ; th e  second, as to  th e  n a tu re  an d  e ffect 
o f th e  events w h ich  to o k  p lace a t sea. I  th in k  
th a t  th e  sh ipow ners ’ le tte r , passed on to  th e  cargo 
owners a t  H u l l ,  d id  n o t  in t im a te  an in te n tio n  no 
lo n g e r to  be bound by th e  c o n tra c t o f ca rriage . 
I t  Btated a fa c t, and  i t  s ta ted  i t  w rong . T he  
cargo  owners co u ld  n o t have ta ke n  i t  as a s ta te 
m en t o f  such an in te n tio n , fo r  th e y  m u s t have 
seen th a t, i f  he had know n  as m uch as they  
knew , h is  in te n tio n  w ou ld  have been the  ve ry  
opposite . T he  episode seems to  me ir re le v a n t. 
T he re  is  n o th in g  on th e  record  to  show th a t  th e  
so lic ito rs , who f ir s t  p u t  fo rw a rd  th e  cargo 
ow ners’ c la im  to  ta ke  th e  ca rgo  a t L e ith ,  knew  
a n y th in g  a b o u t th is  le t te r  w hen th e y  d id  so. 
T h e ir  c lie n ts  m ay have been u n d e rw r ite rs ; th e y  
m ay have acted on news o f th e  sh ip  n o t ob ta ined  
fro m  the  cargo  owners a t  a ll. T h e y  have never la id  
stress on  th is  le t te r  as th e  fo u n d a tio n  o f sub
s ta n tiv e  r ig h ts , and the  p rom inence  g iven  to  i t  in  
th e  C o u rt o f A ppea l was excessive.

T be  rea l p o in t o f th e  case is  th e  fa c t  th a t  the  
Jupiter was le f t  fo r  good a t  sea to  fa re  as she 
m ig h t, and th a t  th e  m aste r and crew  came ashore. 
T he  w ord  “ abandonm ent,”  th o u g h  unavoidab le , 
is  a p t to  be am biguous. I t  in tro d u ce s  special 
cons ide ra tions o f m arine  insu rance  la w  n o t now  
in  question . A s  l i t t le  is  i t  a question  o f  aban- 
do n in g  s co n tra c t. T h e  e ffec t upon  th e  c o n tra c t 
is a conc lus ion  o f law . T he  fa c t  was th a t  a l l  the  
sh ipow ners ’ se rvants abandoned sh ip  and  cargo 
on th e  h ig h  seas, to  s in k  o r  sw im , and believed 
she had  sunk, a lth o u g h  th e  sh ip  ju s t  floa ted  on 
he r cargo t i l l  she was salved n e x t day.

I t  is  com m on enough fo r  a laden  s h ip  to  be le f t  
d e re lic t a t sea, and m any decisions have se ttled  
th e  le g a l consequence. Severa l sets o f  r ig h ts  are 
affected. A  sa lvo r’s possessory r ig h t  is  d iffe re n t 
w here th e  sh ip  is  d e re lic t and  w here i t  is  not. 
T he  crew  o f a d e re lic t m ay c la im  th a t  th e ir  con
t ra c t  o f e m p lo ym e n t has te rm in a te d , and  m ay be 
aw arded re m u n e ra tio n  as sa lvors fo r  services 
rendered. T he  r ig h ts  o f assured and  under
w r ite rs  m ay be in  question, o r, as here, th e  r ig h t  
o f  a cargo  ow ner to  c la im  th a t  th e  pe rfo rm ance  
o f th e  c o n tra c t o f ca rria g e  has.come to  an end and 
ca n n o t be renewed. I t  is  h ig h ly  desirab le , Bince 
so m any in te re s ts  m ay be a ffected  b y  i t ,  th a t 
e x is tin g  view s a bou t w h a t makes a d e re lic t shou ld  
n o t be unse ttle d , and th a t  th e  te s t o f a sh ip ’s 
be ing  d e re lic t shou ld  be such as can be re a d ily  
app lied , and w il l  n o t  be dependent on in q u iry  in to  
th e  s ta te  o f m in d  o f m en who, u n fo r tu n a te ly , m ay 
n o t have su rv ived  th e  m arin e  d isaster. A s  to  the 
r ig h ts  o f  th e  cargo  owner, th e  a u th o rit ie s , ex
te n d in g  over a bou t fo r ty  years, are a l l  one way. 
The Kathleen (2 Asp. M a". L a w  Cas. 367; 31 L .  T . 
Rep. 2 01 ; L .  R ep. 4 A . & E . 269), The Cito 
(4 Asp. M ar. L a w  Oas. 4 68 ; 45 L .  T . Rep. 663; 
7 P rob . D iv . 5). and The Arno (8  Asp. M ar. 
L a w  Oas. 5 ; 72 L .  T . R ep. 621) are a l l  deci
sions on m o tio n s  in  salvage actions fo r  d e live ry  
o f  cargo to  th e  ca rgo  owners f r e ig h t  free. T hey 
have o fte n  been app lied  in  cases n o t fo rm a lly  
rep o rte d , and have been fo llow ed  in  th e  Supremo 
C o u rt o f  th e  U n ite d  S ta te s : (The Eliza Lines, 
199 U .S . 119).

T he  p re p o s itio n  th e re  la id  down was th a t  by  the 
genera l p r in c ip le  o f c o n tra c t an open cessation o f 
pe rfo rm ance  w ith  th e  in te n t  to  do no more, even 
i f  jn s t i f i fd ,  excuses the  o th e r p a r ty  fro m  fu tu re
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pe rfo rm ance  on  his Bide. N o  c o n tra ry  decis ion 
has been fo u n d . Ju d g e  C a rve r states th e ir  
e ffec t th u s : “  W he re  a sh ip  has been d e fin ite ly  
abandoned a t  sea by th e  m aste r and crew  w ith o u t 
any in te n tio n  o f co m ing  back to  her, the  fre ig h te r  
is e n t it le d  to  t re a t th e  c o n tra c t o f  ca rriage  as 
abandoned ; so th a t,  i f  th e  sh ip  o r  cargo be a fte r 
w ards b ro u g h t in to  p o r t  by sa lvors, th e  cargo 
ow ners m ay  c la im  to  have tb e ir  goods w ith o u t 
p a y in g  any f re ig h t ,  even th o u g h  th e  sh ipow ne r is  
ready and  dem ands to  be a llow ed  to  take  them  
on to  th e ir  d e s tin a tio n  ” ; and th e  learned  au tho rs  
o f S c ru tto n  on C h a rte r  P a rtie s  (1 quote  fro m  the  
e d it io n  o f  1914, p. 318) s a y : “  W here  th e  s h ip 
ow ner has no  lo n g e r a r ig h t  to  c a rry  on, o r  where 
he abandons th e  sh ip  and cargo, o r where 
he delays re p a ir  o r  tra n s h ip m e n t beyond a 
reasonable tim e , th e  goods ow ner, w ho receives 
th e  goods, w i l l  n o t th e re b y  g ive  th e  sh ipow ner 
any c la im  fo r  f re ig h t  pro rata. O b v io u e ly . i t  is 
*  fo rtio ri to  say th a t  th e re  w i l l  be no c la im  fo r  
o rd in a ry  b i l l  o f la d in g  fre ig h t .  L o rd  Ju s tice  
K e n n e d y ’s w o rk  on  C iv i l  Salvage is  to  the  lik e  
effect.

I  t h in k  th a t  th e  a rg u m e n t d isclosed a m isa p 
p rehension  o f th e  p r in c ip le  on w h ich  these 
decisions res t, fo r  th e  suggestion  was th a t, except 
th a t  i t  is  done by an agent, a m aste r’s s e t in  
le a v in g  sh ip  and  cargo  d e re lic t a t  sea is id e n tic a l

p r in c ip le  w ith  an in t im a t io n  b y  one o f th e  p a r
ties  to  an e xe cu to ry  c o n tra c t made to  th e  o ther, 
th a t  he does n o t in te n d  to  p e rfo rm  h is  p a r t  o f the  
p o n tra c t o r to  be bound  by h is  o b lig a tio n s  under 
i t  when th e  t im e  fo r  pe rfo rm ance  o r  observance 
m ay a rr iv e . H ence  i t  was a rgued th a t  in  such a 
case (1 ) the  a c tu a l in te n tio n  o f  th e  ca p ta in  as a 
m en ta l s ta te  is  c ru c ia l, (2 ) th a t  th e  a c tu a l in te n 
t io n  o f th e  sh ipow ner is  a ls o , m a te r ia l, since h is  
m in d  is  deemed to  have gone to  th e  m a k in g  o f 
the  c o n tra c t and  m u s t th e re fo re  p la y  its  p a rt 
m  th e  u n m a k in g  o f i t ,  and th a t  any breach by 
le a v in g  th e  sh ip  d e re lic t canno t be fin a l so lo n g  
os i t  is  possib le th a t  he m ay re p a ir  the  
consequences o f th e  m aste r’s c o n d u c t; and  (3 ) 
th a t  th e  a c t o f  q u it t in g  th e  sh ip  ca n n o t have 
e ffec t on th e  r ig h ts  o f th e  c o n tra c tin g  p a r ty  u n t i l  
i t  has been in t im a te d  to  h im  by  th e  sh ipow ner o r 
cn  h is  beha lf. I  th in k  th is  a rg u m e n t was 
m llac ioue .

A s  th e  ju d g m e n ts  in  The Cito and  The Arno 
Uwp.) 6how, the re  is  an ana logy between those 
cases and  M eney Steel and Iron  Company v. 
Baylor, Benzon, and Co, (51 L .  T . Rep. 637 ;

A p p . Cas. 434), b u t  th e  d is t in c tio n s  between 
them  m u s t be k e p t in  m in d . T he  m aste r is  th e  
sh ipow ner’s a g e n t to  p e rfo rm  th e  voyage and to  
take  such decisions and  do such acts in  the  course 
. i t  as m u s t be ta ke n  th e n  and the re  by th e  person 
m  com m and, b u t  h is  e m p lo ym e n t does n o t o f 
1m e lf o rd in a r ily  au tho rise  h im  to  v a ry  a co n tra c t 
made b y  h is  em ployer. H is  ac tions m ay have 
a r-reach ing  consequences, b u t he is  n o t a u tho rised  

to  fo rm  o r  express h is  e m p lo ye r’s in te n tio n s , as 
8uch, in  a m a tte r  o f  h is  em p loye r’s co n tra c t. I f  
the  sh ipow ner, b y  h is  a u tho rised  agent, has de fi- 
h ite ly  ended th e  pe rfo rm ance  o f  th e  voyage in  
l>iedio, and q u itte d  possession o f th e  cargo, w h ich  
18 th e  e ffec t o f le a v in g  th e  d e re lic t, th e  oargo 
c ^ n e r  is  fre e  to  do w h a t he w i l l  w ith  h is  own. 
A hue o n ly  th e  re s u lt is  th e  same, and  n o t the  
question, as in  th e  Mersey Steel Company’s case, 

h ich  tu rn s  n o t on th e  s ign ificance  o f an act, b u t

on th e  in t im a t io n  o f  an in te n tio n , n o t on p e r
fo rm ance  e n tire ly  b ro u g h t to  a p re m a tu re  en d ,i> u t 
on  a n tic ip a to ry  re fu sa l to  p e rfo rm  a t  a ll.

I f  th is  is  r ig h t ,  th e  m aste r’s fra m e  o f m in d  is  
n o t th e  q u e s tio n ; h is  acts are. I f  th e  m aste r and  
crew  perished th e  re s u lt  w o u ld  be th e  same. 
W h e th e r he was m oved to  q u it  th e  vessel by one 
k in d  o f p e r il o r  ano th e r canno t m a tte r  when he 
does q u it  i t ,  p ro v id e d  he does so fo r  good and n o t 
fo r  th e  purpose o f p ro c u r in g  th e  means o f prose
c u t in g  th e  voyage in  th e  course o f a te m p o ra ry  
absence. I n  some ways, indeed, th e  m a tte r  is  
m os t conclus ive when least is  kn o w n  o f  the  cap 
ta in ’s a c tu a l m e n ta l processes. T h e  sh ipow ner’s 
in te n tio n  is  n o t m a te r ia l, n o r iB even b is  k n o w 
ledge, fo r  i f  th e  voyage is a t an end and  th e  cargo 
ow ner has ava iled  h im se lf o f h is  l ib e i ty ,  th e  s h ip 
ow ner ca n n o i rev ive  i t  b y  a c q u ir in g  know ledge 
and the reupon  fo rm in g  an in te n tio n . E q u a lly  
l i t t le  can in t im a t io n  to  th e  cargt, ow ner m a tte r, 
fo r  i f  th e  m aste r’s a c tio n  has in  t r u th  p u t  an end 
to  th e  voyage and  th e  cargo ow ner know s i t ,  he is  
free  to  a v a il h im s e lf o f h is  leg a l r ig h ts  w ith o u t 
m ore.

T h e  e ffec t on th e  c o n tra c t o f  ca rria g e  o f  m a r i
t im e  d isaste r o c c u rr in g  in  th e  course o f a voyage 
was o r ig in a lly  a lw ays discussed in  connec tion  
w ith  c la im s fo r  f re ig h t  pro rata itineris peraeti. 
I t  was n o t u n t i l  th e  m id d le  o f  th e  la s t c e n tu ry  
th a t  th e  sh ipow ne r’s r ig h t  to  tra n s h ip  a t  a p o r t  
o f  re fuge  and  earn  o r ig in a l b i l l  o f la d in g  f re ig h t  
b y  c a rry in g  on in  a n o th e r b o tto m  was fu l ly  
recognised in  th is  co u n try , and  i t  has never been 
fo rm a lly  decided, th a t  he has th e  same r ig h t  
when th e  sh ip  is abandoned a t sea and possession 
o f th e  cargo has been abandoned w ith  i t  ins tead  
o f b e in g  re ta ined  a t th e  p o r t  o f re fuge  as in  
e a rlie r cases. Y e t th e  language  used in  th e  
e a rlie r  cases is  s ig n ific a n t, th o u g h  th e  c irc u m 
stances o f  th e  tw o  types o f cases d if fe r  bo w ide ly . 
I n  Hunter v. Prinsep (10 E as t, 3 9 4 )'w here  the  
cargo  had  been sold a t  th e  m aste r’s ins tance  by 
o rd e r o f  a c o u rt in  a p o r t  o f d is tress, L o rd  E H en- 
bo rough  sa ys : “ I f  no  f r e ig h t  be earned and 
he declines p roceed ing  to  ea rn  any, th e  fre ig h te r  
has a r ig h t  to  th e  possession. T h e  c a p ta in ’s 
co n d uc t in  o b ta in in g  an o rd e r fo r  s e llin g  
th e  goods and  s e llin g  them  a cco rd in g ly , 
w h ich  was unnecessary and w h ich  d is 
ab led  h im  fro m  fo rw a rd in g  th e  goods, was in  
e ffec t d e c lin in g  to  proceed to  ea rn  f re ig h t . ’ ’ I  
ask m yse lf w hy th e  c a p ta in ’s co n d uc t in  le a v in g  
th e  goods to  th e ir  fa te  a t  sea is n o t a lso in  e ffec t 
a “  d e c lin in g  to  proceed to  earn  f re ig h t , ”  w h ich  
g ives th e  fre ig h te r  a s im ila r  r ig h t  to  possession. 
I f  stress be la id  on  th e  w ords “  w h ich  was u n 
necessary,”  I  re ca ll th a t  th e  sa lvors were he ld  to  
have g o t possession in  Cossman v. West (6  A sp . 
M a r. L a w  Oas. 233; 68 L .  T . R ep. 122; 9 A p p . 
Cas. 434), th o u g h  th e  abandonm ent was o n ly  
necessary because th e  ca p ta in  had f ir s t  s c u ttle d  
th e  sh ip . A g a in , in  Shipton v. Thornton 
(9 A . &  E . 335), w h ich  estab lished  th e  r ig h t  
to  tra n s h ip  in  o rd e r to  com ple te  th e  e a rn in g  
o f th e  b i l l  o f la d in g  fre ig h t ,  L o rd  D e n m a n  says: 
“  I n  th e  case supposed ”  ( th a t is , th e  case o f a sh ip  
d isab led  in  a p o r t  o f  re fu g e  w ith o u t fa u lt  o f th e  
m aste r) “ le t  th e  ow ner o f th e  goods a rr iv e  and  
in s is t, as he u n d ou b te d ly  m ay, th a t  the  goods sh a ll 
n o t proceed b u t be de live red  to  h im  a t th e  in te r 
m ed ia te  p o rt,  the re  is  th e n  no  question  th a t  the  
w ho le  f re ig h t  a t  th e  o r ig in a l ra te  m u s t be paid,
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and  th a t  because th e  f re ig h te r  p reven ts  th e  
m aste r, who was ab le  and w il l in g  and has th e  
r ig h t  to  in s is t on  i t ,  f ro m  fu l f i l l in g  th e  c o n tra c t on 
b is  p a rt,  and because th e  send ing  th e  goods to  
th e ir  d e s tin a tio n  in  a n o th e r vessel is  deemed a 
fu lf i lm e n t  o f th e  c o n tra c t.”  W h a te ve r o th e r 
c r it io is m s  m ay a rise  on  th is  language, I  th in k  
i t  is  c lea r th a t  th is  passage, w h ich  states the  
p rin c ip le s  on  w h ich  th e  r ig h t  to  tra n s h ip  o r  c a rry  
on was uphe ld , rests o n  th e  p ro p o s itio n  th a t  the  
m aste r is  able and  w il l in g  to  f u l f i l  th e  co n tra c t, 
w h ich , th o u g h  a c o n tra c t fo r  ca rria g e  in  a nam ed 
sh ip , is  deemed to  be v a lid ly  p e rfo rm a b le  in  
a no the r, w here c a rr ia g e  in  th e  o r ig in a l sh ip  to  
th e  d e s tin a tio n  is  bo th  im poss ib le  and excusable. 
T h is  p reven ts  i t  f ro m  be ing  a mere c la im  to  ta ke  
th e  benefit o f  a c o n tra c t a ris in g  o u t o f  a breach 
o f  th e  c o n tra c t : i t  becomes th e  n e x t best p e r
fo rm a n ce  th a t  m a r it im e  p e rils  a llow . I f ,  how 
ever, th e  C a p ta in  is  n e ith e r able n o r w il l in g  to  
com ple te  the  voyage, b u t  by  every a c t open to  a 
seaman has th ro w n  i t  up  fo r  good, w h a t is  the re  to  
p re ve n t th e  ow ner o f  th e  goods fro m  in s is t in g  
th a t  he m ay ta k e  possession o f h is  ow n goods, 
possession o f w h ich  th e  m aste r has abandoned ? 
I  th in k  i t  o u g h t be rem em bered th a t  these cases 
lie , lo g ic a lly  aB w e ll as h is to r ic a lly ,  beh ind  The 
Cito and  The Arno, and  th a t  th e  c u rre n t o f 
a u th o r ity  o u g h t to  be surveyed as a whole.

T he  m a tte r  m ay be tested  in  tw o  o th e r ways. 
T h e  sh ipow ne r has a possessory lie n  on goods 
sh ipped on board h is  vessel to  secure the ea rn in g  
and  p a ym e n t o f h is  f re ig h t.  I f  he loses posses
sion, w h a t te rm  in  th e  b i l l  o f la d in g  co n tra c t 
p reven ts  th e  ca rgo  ow ner fro m  ta k in g  possession 
o f  b is  ow n  p ro p e rty , o r  cons tra ins  h im  to  sh ip  
i t  over aga in  o r  to  re d e live r i t  to  th e  sh ipow ner 
fo r  h is  benefit P N o  te rm  in  fa c t  assured ly, and 
no  a u th o r ity  w hatever is  fo rth c o m in g  to  su p p ort 
th e  im p lic a t io n  o f such a te rm  in  law . N ow , i t  is 
d e a r  th a t,  i f  a sh ip  and cargo  are le f t  d e re lic t a t 
sea, th e  sh ipow ne r loses possession and w ith  i t  
h is  l i t n :  the  sh ip  and cargo are  a t la rg e  to  be 
ta k e n  in to  th e  possession o f th e  f i r s t  sa lvor. “  I n  
th e  case o f a d e re lic t, the  sa lvors  who f ir s t  take  
possession have n o t o n ly  a m a r it im e  lie n  on the  
sh ip  fo r  salvage services, b u t  th e y  have th e  
e n tire  and  abso lu te  possession o r  c o n tro l o f 
th e  vessel, and  no one can in te rfe re  w ith  them  
except in  th e  case o f  m a n ife s t incom pe tence ; 
b u t, in  th e  o rd in a ry  case o f d isaste r, when 
th e  m aste r rem a ins in  com m and he re ta in s  
th e  possession o f th e  sh ip . . . . U n less a 
vessel is  d e re lic t, th e  sa lvo rs  have n o t th e  
r ig h t ,  as a g a in s t th e  m aster, to  th e  exclus ive 
possession o f  i t ,  even th o u g h  he shou ld  have le f t  
i t  te m p o ra rily , b u t they  are bound on  th e  m aste r’s 
re tu rn in g  and  c la im in g  charge o f  th e  vessel to  
g ive  i t  up  to  h im ” : (see Coisman v. West, 
6 A sp . M a r. L a w  Cas. 233 ; 68  L .  T . Rep. 
122 ; 13 A p p . Cas., a t  p. 181). A g a in , when a 
sh ip  is  in  d is tress, u n d e r c e rta in  c ircum stances 
th e  m aste r, th o u g h  in  genera l o n ly  th e  se rvan t o f 
th e  sh ipow ner, becomes a gen t o f  necessity fo r  
th e  cargo  ow ner to  dispose o f h is  cargo, independ
e n tly  o f  th e  sh ip , th e  voyage, and  th e  b i l l  o f 
la d in g  c o n tra c t. W h e n  does th is  happen? “ T he  
agency o f th e  m as te r fro m  necessity,”  says P a rke
B . in  Vlierboom v. Chapman (13 M . A  W .| 235) 
“ arises fro m  h is  to ta l in a b i l i ty  to  c a rry  th e  
goods to  th e  place o f d e s tin a tio n .”  H o w  are those 
a u th o r it ie s  to  be reconc iled  w ith  th e  v iew  th a t

a lth o u g h  th e  m aste r is  so l i t t le  able to  prosecute 
th e  voyage o r to  c a rry  th e  goods in  an y  way to  th e ir  
d e s tin a tio n  th a t  he leaves them  and th e  sh ip  o u t 
a t  sea fo r  good, s t i l l  th e  cargo  ow ner ca n n o t act 
as h is  ow n  agent o f  necessity and  ca n n o t do w h a t 
th e  f i r s t  sa lvo r can  do, na m e ly  ta ke  an d  keep 
possession o f h is  ow n  goods, b u t i f  he m eddles a t 
a ll,  becomes an a g e n t o f  necessity  fo r  th e  sh ip 
ow ner and  m us t ass is t h im  to  earn  a f r e ig h t  w h ich  
he ca n n o t earn  fo r  h im se lf.

Cases o f d e re lic ts  are  com m on enough, b u t  no 
s ing le  decis ion was p roduced in  w h ich , under 
c ircum stances s im ila r  to  these, a sh ip  has n o t 
been trea te d  as d e re lic t w ith  a l l  the  consequences 
th a t  fo llo w  the reupon . Sankey, J .  fo u n d  th a t  
th e  sh ip  and cargo were le f t  d e re lic t. I  th in k  he 
was r ig h t .  P ic k fo rd ,  L .J .  agreed w ith  h im . 
Bankes. L .J .  expressed no o p in io n  on  th e  p o in t. 
E vans, P . so fo u n d  in  th e  salvage action . T he  
ju d g m e n t o f S a rg a n t, J .  a lone ho lds th a t  t b i  
sh ip  was n o t abandoned, because th e  m aste r and 
crew  acted in v o lu n ta r ily ,  and th a t  th e  fa c ts  Bhow 
no in te n tio n  on th e ir  p a r t  to  abandon th e  co n tra c t 
o f a ffre ig h tm e n t on  beha lf o f  th e  shipowners. 
E ve n  he does n o t see any g ro u n d  fo r  supposing 
th a t  the re  was any in te n tio n  o f  re tu rn in g  to  the 
Jupiter o r  hope o f  recove ring  her. B e fo re  yo u r 
L o rd s h ip s  i t  has also been a rgued  th a t  th e  ship 
was n o t le f t  d e re lic t, because i t  has n o t been 
show n th a t  th e  m aste r had  n o t some hope o r 
in te n tio n  o f re tu rn in g  to  th e  sh ip , i f  th e  enemy 
le f t  h im  thq , chance o f d o in g  so. N o w  as 
B re t t ,  L .J .  says in  The Cito, the  abandonm ent o f 
th e  Bhip does n o t p u t  an end to  th e  co n tra c t. I t  
is  c e rta in ly  k e p t a live  fo r  th e  purpose o f e n fo rc in g  
causes o f a c tio n  a lready accrued upon  i t ; poss ib ly  
i t  is  k e p t a live  fo r  th e  purpose o f e n a b lin g  the  
sh ipow ner to  c a rry  on  th e  goods and earn the  b i l l  
o f  la d in g  fre ig h t ,  i f  he can recover possession 
before th e  cargo  ow ner has done so, o r  has in t i 
m ated  h is  e lec tion  to  ta ke  h is  cargo  where i t  lies, 
and n o t a t th e  p o r t  o f de live ry . T h is  p o in t, ex
p ress ly  reserved in  The Cito and  The Arno, need 
n o t be decided now. I  have endeavoured to  show 
th a t  th e  supposed in te n tio n  o f th e  m aste r to  
abandon h is  ow ner's  c o n tra c t fo r  h im  is  n o t 
m a te r ia l, and  i t  is  c le a r th a t  th e  cargo  owners 
e lected to  take  th e ir  goods a t  L e ith ,  su b je c t o n ly  
to  th e  sa lvo r’s c la im , a t  a t im e  when th e  sh ip 
ow ner had  taken  no  steps to  p rosecute  the  voyage, 
o r  even asce rta in  th a t  i t  was possib le to  do so. 
W h a t he d id  was fa r  less th a n  was done b y  the 
sh ipow ners in  The Arno, and  y e t was h e ld  b y  the 
C o u rt o f A p p e a l to  be in e ffe c tu a l to  p re ve n t the 
cargo  ow ner fro m  c la im in g  h is  ca rgo  f re ig h t  free-

A f te r  a ll,  w h a t is  th e  evidence a bou t the  
abandonm ent o f che vessel ? I t  is  a l l  con
ta in e d  in  th e  p ro te s t— and i t  is the  m aste r s 
ow n ta le , in  h is  ow n words, n o t cross-exam ined 
to , and n o t co n tra d ic te d . T h e  p lead ings and 
ju d g m e n t in  th e  salvage a c tio n  add some 
s ig n if ic a n t d e ta ils  as to  th e  sh ip ’s s ta te  n e x t 
day, b u t  none as to  he r c o n d itio n  on th e  7 tn  
O ct. T he  B tory cannot now  be ca rr ie d  by 
in fe re n ce  o r  by  sp ecu la tion  b iy o n d  w here 
was le f t  by th e  m aste r. T he  sh ip  was fired  on by 
an enemy subm arine  b u t was n o t h it .  S igna ) 6 
were made to  th e  ca p ta in  to  abandon sh ip . He 
deciphered  th e  s igna ls ; he p resum ab ly  considered 
th e  m a tte r, th o u g h  p ro b a b ly  ve ry  ra p id ly . H e 
saw no possib le chance o f escape. H e  decided to 
obey and a t once gave orders to  take  to  the  boats-
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I n  a l l  th is  I  assume th a t  he d isp la ye d  n e ith e r 
la ck  o f courage n o r la c k  o f w isdom . H e  d id  n o t 
t r y  to  ru n  ; perhaps he d id  n o t th in k  o f  i t .  H e  
d id  n o t t r y  to  f ig h t  ; p ro b a b ly  th e  a tte m p t 
w o u ld  have been fo o lh a rd y . H e  decided to  do 
w h a t he th o u g h t was th e  o n ly  th in g  to  be done, 
and I  take  i t  th a t  he was r ig h t .  S t i l l  he decided. 
H e  decided u n d e r durees, bu t pressure, w h ich  
w ou ld  have released h im  fro m  a c o n tra c t the reby  
induced o r have n e ga tived  an y  consensus ad idem, 
is  ve ry  d iffe re n t fro m  th a t  m echan ica l a c tio n  
w h ich  is i l lu s tra te d  by  Scott v. Shepherd (2 W m . 
B l.  892), o r th e  Cosmopolitan (6  NoteB o f Cases, 
S upp. X V I I . )  o r  The Fenix  (Swabey, 15). H is  
ac t was n e ith e r u n in te n tio n a l n o r in v o lu n ta ry .

A t  th is  t im e  i t  was n o t da rk , b u t before th e  
subm arine  cast o ff  th e  boats i t  had become d a rk  
enough fo r  the  vessel to  bs lo s t s ig h t o f. A f te r  
the  boats were le f t  free  by the  enemy— w hich  was 
before 7.30 p .m .— the  m aste r m ig h t have p u t  back 
to  lo o k  fo r  th e  vessel ; a f te r  he was p icke d  u p  b y  
th e  Ayacanora he m ig h t have p reva ile d  on he r 
com m ander to  go back. H e  believed she had  suuk , 
and d id  n e ith e r ; b u t  th e  fa c t  th a t  he w ro n g ly  
th o u g h t she had founde red  does n o t p re ve n t n is 
a c tio n  fro m  b e ing  v o lu n ta r ily ,  de libe ra te , and 
uncons tra ined . W h e th e r  th e re  was a m is take  
o r  n o t on th e  p a r t  o f th e  m aster, says D r .  
L u s h in g to n  in  th e  Sarah B tll (4 N otes o f Cases, 
144), is  n o t o f th e  s lig h te s t im p orta n ce , fo r ,  
assum ing  i t  to  have been a m is take , h is  m in d  was 
actuated  the reby , and th e  spes recuperandi 
n iu s t be governed b y  th e  fee lings  o f th e  
in d iv id u a l’s ow n m in d  a t th e  tim e . So in  
The Janet Court (8  A sp . M a r. L a w  Cas. 223 ; 
(76 L .  T . R ep. 172 ; (1897) P . 59), Jeune, P . to o k  i t  
as obvious th a t, i f  a m aste r believed h is  sh ip  
had been sun k  a f te r  he q u itte d  her, he cou ld  
have had no  in te n tio n  o f re tu rn in g , a lth o u g h  
he was in  fa c t  w rong , as in  th a t  respect 
the  ca p ta in  a lw ays is  in  salvage cases where 
the  sh ip  is  saved. W h a t  is  c lea r abou t 
the  w hole  s to ry  îb  th a t,  in  fa c t, he th e n  had  
^ e ith e r an im us n o r spes revertendi, and i f  he le f t  
the  sh ip  to  h e r fa te  fo r  good and a ll  he d id  so a ll  
the  m ore decided ly because he d id  a c tu a lly  th in k  
th a t  she waB no lo n g e r on  th e  surface  b u t  was a t 
the  b o tto m . I f  a m aste r and  crew  q u it  sh ip  and  
cargo a t  sea th e y  c o m m it a ve ry  g rave  d e re lic tio n  
c f  d u ty  unless th e  g rave  p e r il in  w h ich  th e y  f in d  
them selves ju s tif ie s  th e ir  ac tion . S h ips are 
som etim es le f t  w ith o u t ju s t if ic a t io n , b u t  I  fee l 
sure n o t o fte n , and in  m y  o p in io n  th e  in fe rence  
*rom  such an abandonm ent de facto is  th a t  th e  
''oyage ca n n o t be fu r th e r  prosecuted. I f  th is  is  
**> be re b u tte d  i t  m u s t be by p o s itive  evidence. 
T here  is  no  such evidence here. I f  a l l  th a t  is 
Proved is  th a t  th e re  was an abandonm ent de facto 
the  p re su m p tio n  is  th a t  th e  m aste r in te n d e d  to  
uo w h a t he d id  in  fa c t. H e  acted as i f  he had no 
“ °pe  o f re tu rn , and  unless i t  is  p roved  th a t  he 
uad such a hope i t  m u s t be ta k e n  th a t  he 
had none. I t  is n o t as th o u g h  Balvors were 
s ta n d ing  b y  and  th e  c a p ta in  had rem ained  
^ l th  them  (The Leptir, 5 A sp . M a r. L a w  

4 11 ; 52 L .  T . R ep. 768), o r  as i f  the  
ship waB ag ro u n d  o r nea r th e  shore and  th e  crew  
bad gone ashore fo r  th e ir  persona l sa fe ty , b u t  
^ ° ° k  steps to  recove r th e  vessel; (The Clarisse, 
Swabey, 129). E ve n  when a sh ip  is  le f t  a t  sea 
N e re  is  o fte n  so fa r  a hope o f re tu rn  th a t  the  
Cap ta in  Bays to  h im se lf, “  I f  I  do fa l l  in  w ith  pos

s ib le  sa lvors, I  w i l l  send them  back,”  b u t  as D r .  
L u s h in g to n  says in  The Coromandel (Swa. a t 
p. 208), “  I t  m ay be th a t  th e y  in tended , i f  possible, 
to  em p loy  steamers to  go and  rescue th e  vessel, 
b u t  is  n o t th a t  th e  case every day ?”  T h is  does 
n o t p re ve n t th e  sh ip  fsom  be ing  a d e re lic t, when 
no Salvors are sent back. S u re ly  th e  r ig h ts  o f 
f i r s t  sa lvors to  possession and  c o n tro l, th e  r ig h t  o f 
th e  crew  to  salvage re m u n e ra tio n  fo r  salvage ser
vices, th e  r ig h t  o f  cargo owners to  ta ke  charge o f 
th e ir  ow n  goods canno t be le f t  in  dubio t i l l  th e  
in te r io r  o f  th e  c a p ta in ’s m in d  is exp lo red , i f  dea th  
has n o t fo r  ever closed th a t  in q u iry . W o u ld  the  
sh ip  have been no d e re lic t, i f  a l l  th e  crew  had 
been d row ned, and  evidence was, th e re fo re  u n p ro 
cu rab le  a bou t th e ir  hope o r  despa ir o f  re tu rn  ? 
W h a te v e r o b jec tions  the re  are to  th e  argumentum 
ab inconvenitnti, a t least i t  shou ld  dissuade us fro m  
a p p ly in g  nove l tests to  fa m il ia r  in c id e n ts  and 
d is tu rb in g  th e  o rd in a ry  lega l conclusions d raw n  
fro m  w e ll-kn o w n  n a u tic a l conduct. T h e  casu a lty  
m ay ta ke  p lace in  one hem isphere and  w ith in  
reach o f th e  s h ip p e r ; m u s t he Btay h is  hand  t i l l  
th e  fa te  o f  th e  crew  is  kn o w n  and th e  m aste r’s 
l ib e r ty  o f ju d g m e n t can be in ve s tig a te d , o r t i l l  
th e  sh ipow ner, perhaps a fo re ig n e r res ide n t in  th e  
o th e r hem isphere, hears o f  th e  acc iden t and  has a 
chance to  in t im a te  one in te n tio n  o r  a n o th e r P A  
sh ipow ner’s f i r s t  step in  such a case is  n e a rly  
a lw ays to  abandon h is  sh ip  to  u n d e rw r ite rs  and 
th e re b y  to  abandon to  th e m  such r ig h t  as he m ay 
have to  c a rry  on and  earn  f r e ig h t ; i f  so, in  
n in e ty -n in e  cases o u t o f  a h u n d re d  h is  e lec tion  
w i l l  th u s  v ir tu a l ly  be n o t to  abandon fu r th e r  
p e rfo rm ance  o f th e  co n tra c t, and  th e  sh ip  u n d e r
w r ite r ’ s p o s it io n  w i l l  be p e rm a n e n tly  supe rio r to  
th a t  o f th e  cargo  u n d e rw r ite r. C argo  u n d e r
w r ite rs  in su re  a g a in s t loss o f  ca rgo  b y  m arin e  
p e rils  b u t  n o t ag a in s t l ia b i l i t y  to  pa y  f re ig h t.  I n  
such a p re d ica m e n t th e  cargo ow ner w i l l  n a tu ra lly  
leave th e  d e re lic t alone.

A g a in , w hen a sh ip  has proceeded b u t a sh o rt 
d is tance  on he r voyage and is  abandoned, th e  sh ip 
ow ner has th e  m in im u m  o f in te re s t in  recove ring  
th e  cargo, w h ile  th e  sh ippe r m ay s t i l l  be nea r^a t 
hand. T ow ards  th e  end o f  th e  voyage th e  sh ip 
ow ner m ay be able to  earn  a g re a t rew a rd  by 
recove ring  and  d e liv e rin g  a t  i ts  d e s tin a tio n  a 

•cargo, so dam aged as to  be valueless, th o u g h  be ing  
s t i l l  in  specie, i t  m ay be good enough to  earn  
f re ig h t.  I f  so, th e  cargo ow ner’s in te re s t p ro 
b ab ly  is  to  rescue th e  cargo  fro m  fu r th e r  tra n s it ,  
w h ile  the re  is  s t i l l  t im e  to  a rre s t th e  dam age and 
p lu c k  som e th ing  fro m  th e  d isaste r. . I  th in k  i t  
w ou ld  be lam en tab le , i f  in  these cases th e  careo 
ow ner were com pe lled  to  s tay h is  h and  and do 
n o th in g  to  save th e  cargo, le s t h a v in g  done so he 
shou ld  o n ly  saddle h im s e lf w ith  a l ia b i l i t y  fo r  
f re ig h t  w h ich  th e  sh ipow ner h im s e lf m ig h t never 
have earned, ins tead  o f le t t in g  w e ll alone and 
c la im in g  a to ta l loss on h is  insu rance  p o licy . I t  
is  to  th e  advantage  o f  a l l  pa rtie s , and o f  th e  
p u b lic  too, th a t  when a sh ip  is know n  to  have 
been le f t  to  h e r fa te  a t  sea, no u n c e rta in ty  about 
th e  r ig h ts  shou ld  s tand  in  th e  w ay o f an eneirgetic 
a tte m p t to  save th e  cargo.

I t  is  sa id  th a t  every case o f m a rin e  d isaste r is  
le g a lly  a question  o f  fa c t. B e  i t  so. L e t  i t  be 
to o  th a t  th e  ca p ta in  and crew  had to  go. N o  one 
blames them , b u t  is  th e  p rosecu tion  o f th e  voyage 
te rm in a te d  o r  o n ly  suspended acco rd in g  as the  
c a p ta in ’s m o tive  o r  h is  ju d g m e n t is good o r bad ?
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A  sh ip  m ay be a d e re lic t w ith  a l l  the  eonsequences 
th a t  fo llo w  in  law , th o u g h  she was c o rru p t ly  
abandoned and  eq u a lly  a d e re lic t, th o u g h  the 
c a p ta in  d id  i t  fo r  th e  best. T he  ow ner m ay be 
lia b le  in  damages to  th e  cargo  ow ner acco rd ing  as 
he has o r  has n o t exceptions o f b a rra try  o r  n e g li
gence o f  th e  c a p ta in  in  th e  b i l l  o f la d in g  to  
p ro te c t h im , b u t  i f  th e  m ere de facto te rm in a tio n  
o f  th e  voyage produces leg a l resu lts , th e y  fo llo w  
equ a lly , no m a tte r  w h a t th e  c a p ta in ’s m otives 
m ay have been. T h o u g h  th e  question  is  one o f 
fa c t,  i t  is  one w h ich  in  ty p ic a l states o f fa c t can 
o n ly  be answered one way. N eg ligence  in  a 
ru n n in g *d o w n  case is a question  o f  fa c t  fo r  a ju r y ,  
b u t th e re  is  an  abundance o f o rd in a ry  co n ju n c tu re s  
connected  w ith  such acciden ts in  w h ich  a ju r y ’s 
v e rd ic t m u s t recognise th e  o rd in a ry  v iews taken  
o f such fa c ts , o r  i t  w i l l  be set aside. T he  fa c t 
th a t  th e  ca p ta in  and crew  had  l i t t le  choice here 
and  v ir tu a lly  had to  leave th e ir  sh ip  to  save th e ir  
lives is an o rd in a ry  in c id e n t o f  d e re lic ts ; w he ther 
th is  is  caused b y  f ire  o r  by  th e  K in g ’s enemies 
o r  p e rils  o f the  sea ca n n o t d is t in g u is h  -the cases 
fro m  one ano the r. T h e y  have to  leave the  
sh ip  and  th e y  go and  th e  sh ip  is le f t  de re lio t, 
and th e  c lea re r th e  com pu ls ion  th e  c lea re r 
is  th e  te rm in a tio n  o f th e  voyage, unless specia l 
c ircum stances  show a spes (n o t a specu la tion ) 
revertendi, a p la n , n o t a bare  p o s s ib ility  o f  le a v in g  
th e  s h ip  th e  b e tte r  to  p ro cu re  he lp  and  to  con tin ue  
th e  voyage. F o r  m yse lf, I  do n o t see how  th e  
ju d g m e n t o f th e  m a jo r ity  in  th e  C o u rt o f A p p e a l 
can be reversed w ith o u t d is re g a rd in g  The Gito and 
The Arno, and w ith o u t ta k in g  a v iew  o f  m a r it im e  
d isas te r w h ich  w i l l  in tro d u c e  new cons ide ra tions  
in to  a l l  these cases, and I  shou ld  d ism iss  th e  
appeal.

L o rd  P a b m o o e .— T he  re le va n t fa c ts  fo r  co n 
s id e ra tio n  in  th is  appeal are  as fo l lo w s :— T he  
responden ts  are endorsees o f  b il ls  o f  la d in g , dated 
A rc h a n g e l, Sept. 1916, and  s igned on b e h a lf o f 
th e  app e lla n ts , th e  owners o f  th e  Jupiter, fo r  the  
ca rr ia g e  o f  a cargo  o f  wood to  H u l l  a t f r e ig h t  to  
be p a id  as p e r c h a rte r-p a rty . W h e n  o ff the  coast 
o f  S co tla n d  on  th e  7 th  O ct. th e  Jupiter was cap
tu re d  by  a G erm an  subm arine . T h e  m aste r and 
crew  were com pe lled  to  take  to  th e ir  boats under 
th re a ts  fro m  loaded revo lve rs , and  bom bs were 
exp loded  on board  th e  sh ip . W h e n  la s t seen b y  the  
crew  th e  s h ip  was believed to  be s in k in g , and th e  
c a p ta in  te leg raphed  fro m  A berdeen  to  the  ow ner 
on th e  6 th  O c t . : “ S h ip  sunk  yeste rday subm arine  
a rr iv e d  a ll  w e ll S a ilo rs ’ H om e.”  T he  sh ip  in  fa c t 
was n o t sunk, b u t was p icked  up  by salvors, 
beached a t  N ew haven, nea r L e ith ,  on  th e  11th 
O ct., and the re  ta ke n  possession o f  b y  th e  R ece iver 
o f W recks , to  w hom  she was handed over by 
th e  salvors. S ubsequently  the re  were oe rta in  
messages and  le tte rs  to  w h ich  fre q u e n t reference 
was made d u r in g  th e  a rg u m e n t, b u t i t  w i l l  be 
co nven ien t in  th e  f ir s t  p lace to  consider w h a t 
w o u ld  have been th e  respective  r ig h ts  o£ th e  
p a rtie s  i f  th e re  had been no  such messages o r 
le tte rs .

T h e  m a in  a rg u m e n t p u t  fo rw a rd  on b e h a lf o f 
th e  respondents in  th e  s ta te m e n t and p o in ts  o f 
c la im  was th a t  th e  Jupiter was abandoned by  the  
m as te r and crew  d u r in g  th e  voyage to  w h ich  the  
c o n tra c t o f  a ffre ig h tm e n t a ttached, and th a t  
such abandonm ent w ith o u t an y  in te n tio n  to  
rb ta ke  possession gave th e  cargo  ow ner the  
l ig h t  to  tre a t the  c o n tra c t o f a ffre ig h tm e n t

[H .  o f  L .

as a t  an end, and  th a t  he so tre a te d  i t .  I n  
s u p p o rt o f  th is  co n te n tio n  th e  counsel fo r  the  
respondents re lie d  on  The Cito (4 A sp . M ar. 
L a w  Cas. 468; 45 L .  T . R ep. 663; 7 P ro b . D iv . 
5), The Arno (8 A sp . M ar. L a w  Cas. 5 ; 72 L .  T . 
R ep. 621), and The Kathleen (2 A sp . M a r. Law 
Cas. 367; 31 L .  T . Rep. 204; L .  R ep. 4 
A . &  E . 269).

I  th in k  th a t  th e  te rm  “  abandonm ent ”  o f a 
vessel in  th e  o rd in a ry  sense denotes some d is 
c re tio n  o r  v o lit io n  on  b e h a lf o f  th e  m aste r, and 
th a t  i t  is  n o t a pp licab le  to  a ca p tu re  fo llo w e d  by 
the  fo rc ib le  rem ova l o f th e  m aste r and  crew  under 
enem y th re a ts . T he  vessel was abandoned, n o t 
by  th e  m aste r and  crew , b u t b y  th e  captors, 
who in te n d e d  to  s in k  her, b u t in  fa c t le f t  her 
a d e re lic t. I f  th is  is  th e  r ig h t  v iew  o f th e  in c i
den ts  w h ich  to o k  p lace on th e  7 th  day o f O ct., i t  
ca n n o t be sa id  th a t  the re  was in  any sense an act 
done on  th e  p a r t  o f th e  sh ipow ner o r  h is  rep re 
sen tatives in d ic a t in g  an in te n tio n  to  rep u d ia te  the  
c o n tra c t o f a ffre ig h tm e n t such as w ou ld  e n t it le  
th e  fre ig h te r  to  in fe r  th a t  th e  sh ipow ner d id  n o t 
in te n d  to  c a rry  o u t th e  c o n tra c t and g ive  h im  a 
r ig h t  to  tre a t  i t  as a t  an  end. I  agree w ith  
S a rg a n t, J .  th a t  th e  co n d itio ns  o f  th is  case 
are tolo cselo d iffe re n t fro m  th e  case o f 
abandonm ent o f  th e  Cito o r  the  Arno, where 
th e  m aste r and crew  exercised a d isc re tio n  to  
abandon th e  vessel u n d e r stress o f th e  v io lence o f 
th e  w eather.

I n  th e  second place, th e  counsel fo r  th e  respon
den ts  re lie d  on the  fa c t  th a t  th e  vessel was le f t  
as a d e re lic t, and  th e  consequent in a b il i ty  o f the 
a p p e lla n ts  to  c a rry  on w ith o u t in te r ru p t io n  the  
c o n tra c t o f a ffre ig h tm e n t p u t  an end to  th a t  con
tra c t .  I  th in k  th a t  i t  is  im poss ib le  to  m a in ta in  
th is  p ro p o s itio n  in  genera l te rm s. T he  c irc u m 
stances o f  th e  p resen t case are an a p t i l lu s t ia t io n  
to  th e  co n tra ry . A s su m in g  fo r  th is  purpose th a t 
no subsequent com m u n ica tio n s  had passed 
between th e  sh ipow ne r and th e  cargo  owner, b u t 
th a t  th e  vessel, in  sp ite  o f be ing  fo r  a t im e  w ith 
o u t a crew , d id  successfu lly  p e ifo rm  th e  voyage 
to  H u l l  fo r  d e live ry  o f  th e  cargo  to  th a t  p o rt, I  
see no g ro u n d  on w h ich  th e  cargo ow ner cou ld  
have d isp u ted  h is l ia b i l i t y  to  pay f re ig h t  under 
th e  te rm s o f th e  co n tra c t. T h e  same a rg u m e n t 
w ou ld  a p p ly  to  c a rr ie rs  b y  la n d  as to  ca rrie rs  by 
sea. I f  ca rrie rs  w ho had done no a c t e v in c in g  a*1 
in te n tio n  to  abandon th e  c o n tra c t o f a ffre ig h t
m en t i in  fa c t  d e liv e r  goods in tru s te d  to  them  
in  accordance w ith  th e  te rm s  o f  a c o n tra c t o f 
ca rriage , f r e ig h t  is n o t th e  less payable  under 
th e  c o n tra c t i f ,  d u r in g  th e  conveyance, the 
ca rrie rs  have fo r  a t im e  lo s t c o n tro l o f the 
veh ic le  in  w h ich  th e  goods were packed. 
M r. W r ig h t ,  however, used th e  a d d it io n a l a rg u 
m en t th a t  i t  was n o t o n ly  a case o f  te m p o ra ry  
in a b i l i ty  to  p e rfo rm  th e  co n tra c t, b u t th a t  there 
was evidence o f an in te n tio n  on th e  p a r t  o f the 
sh ipow ne r n o t to  re tu rn  to  th e  vessel, o r  take 
any steps to  p e rfo rm  h is  o b lig a tio n s  under the 
co n tra c t.

I  f in d  no  evidence o f  any such in te n 
tio n . T h e  subsequent a c tio n  o f  th e  appel
la n ts  appears to  have been based n o t on  any 
in te n tio n  to  abandon a flo a tin g  vessel, b u t  on the 
m is take n  v iew  th a t  th e  cap to rs  had succeeded iu  
s in k in g  th e  sh ip  a f te r  ta k in g  o ff  th e  m aste r and 
crew , and  th a t  th e  vessel had gone to 'th e  bo ttom  
o f  th e  sea.

B e a d l e y  a n d  o t h e e s  v . N e w s o m , S o n s , a n d  G o . L i m i t e d .
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A  fu r th e r  p o in t m ade on b e h a lf o f th e  respon
den ts  was th a t  i f  a c a rr ie r  o r h is  rep resen ta tives 
had been rem oved fro m  th e  veh ic le  o f ca rriage , 
w h e th e r sh ip  o r c a rt o r  t ra in , and  th e  fre ig h te r  
fin d s  h is  goods on  such sh ip  o r  o th e r veh ic le , the  
fre ig h te r  is  th e n  e n tit le d  to  ta ke  possession o f 
h is  goods and to  deal w ith  th e m  in  such way as 
he m ay th in k  f i t ,  n o t be ing  u n d e r any l ia b i l i t y  to  
pay f re ig h t  to  th e  ca rr ie r, since th e  c o n tra c t o f 
a ffre ig h tm e n t had n o t a t such t im e  been com 
p le ted. I  th in k  th a t  before  a fre ig h te r  is 
e n tit le d  to  take  possession o f  goods w h ich  he 
has in tru s te d  to  a c a rr ie r  fo r  ca rriage  u n d e r a 
c o n tra c t o f a ffre ig h tm e n t he m u s t show e ith e r 
th a t  he is  exe rc is ing  a r ig h t  w h ich  th e  c o n tra c t 
has g iven  h im  o r  th a t  th e  c o n tra c t its e lf  has in  
some w ay been te rm in a te d . F o r  reasons a lready 
s ta ted  I  th in k  th a t  th e  c o n tra c t o f  a ffre ig h tm e n t 
had n o t te rm in a te d  e ith e r th ro u g h  re p u d ia tio n  by 
th e  sh ipow ne r accepted by the  fre ig h te r  o r by  the  
fa c t th a t  th e  vessel in  w h ich  th e  goods were be ing 
ca rr ie d  was fo r  a t im e  w ith o u t a crew , and in  th e  
te rm s  o f  th e  c o n tra c t th e  fre ig h te r  was c e rta in ly  
n o t e n tit le d  to  take  d e live ry  on th e  open sea o r a t 
any o th e r p o r t  th a n  th e  p o r t  o f de live ry . N o  
d o u b t i f  th e  sh ipow ner had abandoned th e  sh ip  
and cargo  so as to  p u t  an end to  th e  c o n tra c t o f 
a ffre ig h tm e n t he cou ld  n o t, by g a in in g  possession 
o f h is  sh ip  fro m  sa lvors, rev ive  th e  c o n tra c t o r 
establish  a r ig h t  to  f re ig h t,  b u t  these co nd itions  
do n o t a p p ly  to  the  c a p tu re o f th e  Jupiter and the  
fo rc ib le  rem ova l c f  th e  m aste r and crew .

T he  la s t p o in t ra ised on beha lf o f  th e  respon
dents depends on th e  messages and correspondence 
w h ich  passed subsequently  to  th e  cap tu re  o f the  
vessel. T he  m a jo r ity  o f th e  C o u rt o f  A p p e a l 
he ld  th a t  these messages and correspondence 
am o u n t to  a s ta tem en t by th e  sh ipow ne r th a t  he 
is  n o t in  a p o s itio n  to  c a rry  o u t th e  c o n tra c t o f 
a ffre ig h tm e n t, and th a t ,  as the f re ig h te r  acted on 
th is  co m m u n ica tio n , th e  sh ipow ner, w ho made i t ,  
is bound to  observe i t .  A  le t te r  was sent by th e  
sh ipow ner to  be com m un ica ted  to  th e  cha rte re rs  
'n  th e  fo llo w in g  te rm s : “ I t  is  w ith  ve ry  g re a t 
re g re t I  advise yo u  o f the  loss o f m y  steam sh ip  
Jupiter, w h ich  steam er was sunk  b y  enem y sub
m arine  on S a tu rd a y  las t. T he  crew  have a ll  been 
landed safe ly . W i l l  yo u  k in d ly  advise ch a rte re rs  
and ob lige .”

A t  th e  t im e  when th e  sh ipow ner made th is  
com m u n ica tio n  he was under th e  m is taken  im p re s 
sion th a t  th e  Jupiter had been sunk. I  canno t 
f in d  a n y th in g  m ore in  th e  le t te r  th a n  a co m m u n i
ca tion  fro m  the  sh ipow ner g iv in g  th e  in fo rm a tio n  
w h ich  he had received as to  th e  c o n d itio n s  o f th e  
vessel and crew . I  am unable  to  construe  th is  
com m u n ica tio n  as an  in t im a t io n  o f  th e  in te n tio n  
° f  the sh ipow ner n o t to  c a rry  o u t th e  o b lig a 
t io n  o f h is  c o n tra c t, o r  th a t  i t  was w r it te n  
m  such fo rm  as to  p re ve n t th e  sh ipow ner 
s ta tin g  la te r  th a t  i t  was sent u nder a m is take  
° f  fa c t. O n  th e  11 th  O ct. th e  fo llo w in g  te le 
g ram  was sen t on beha lf o f th e  respondents :

Jupiter we represen t owners cargo  o f  th is  
steamer re ce n tly  b ro u g h t in to  L e ith  d e re lic t ou r 
c lie n ts  e lec t take  possession th e ir  p ro p e rty  where 
now ly in g  please ta ke  no te .”

T h is  te leg ram  shows th a t  th e  respondents o r 
th e ir  rep resen ta tives ve ry  e a rly  ascerta ined  th a t  
the  sh ipow ner had made a m is take  in  s ta tin g  th a t  
the  vessel had been sunk. O n  th e  same day a 
fu r th e r  te leg ram  was sent tc  L e ith  : “  S team er

Jupiter we represen t ow ners cargo u n d e rs ta n d  she 
is  now  ly in g a t  N ew haven please no te  o u r c lie n ts  
c la im  e lec t ta k e  possession th e ir  p ro p e rty  w here 
steam er now  is  please do n o t a llo w  cargo  to  be 
d e a lt w ith  except w ith  o u r sanc tion  pleaBe do 
a n y th in g  necessary p ro te c t p ro p e r ty  fo r  o u r 
c lie n ts .”

T he  advisers to  th e  respondents were p ro p e r ly  
as tu te  to  p ro te c t th e  in te re s ts  o f  th e ir  c lie n t, b u t  
on  the  assum p tion  th a t,  a p a rt f ro m  these com 
m un ica tio n s , th e  c o n tra c t fo r  a ffre ig h tm e n t was 
s t i l l  in  fo rce, I  ca n n o t d ra w  the  in fe rence  th a t  th e  
message sent by the  sh ipow ne r u n d e r a m is take  
o f fa c t, read in  connection  w ith  th e  subsequent 
te leg ram s, is  su ffic ie n t evidence o f an a c t done b y  
th e  sh ipow ner in d ic a t in g  h is  in te n tio n  to  repud ia te  
th e  c o n tra c t o f a ffre ig h tm e n t such as w ou ld  
e n t it le  th e  fre ig h te r  to  p u t  an end to  th e  co n tra c t 
and to  place h im  in  a p o s itio n  to  ta ke  possession 
o f h is  goods w ith o u t p a ym e n t o f fre ig h t.

I n  m y  o p in io n  th e  appeal shou ld  be a llow ed 
w ith  costs.

L o rd  W r e n b u r y .— T he decis ion is in  th is  case, 
in  m y ju d g m e n t, to  be reached by th e  a p p lica tio n  
to  th e  fac ts  o f  ce rta in  p rin c ip le s  o f  th e  la w  o f  
c o n tra c t. T he  a p p lic a tio n  o f the  p rin c ip le s  m ay 
n o t be easy, b u t the  p rin c ip le s  them selves are n o t 
d if f ic u lt  o f s ta tem en t, and, b u t fo r  the  a rg um en ts  
w h ich  we have heard, are n o t, I  shou ld  have 
th o u g h t, capable o f serious d ispu te .

A  c o n tra c t between tw o  persons resu lts  fro m  
th e  consensus o f the  tw o  m in ds  ag ree ing  animo 
contrahendi to  te rm s  w h ich  each accepts and 
w h ich  create o b lig a tio n s  between th e m . T he  
c o n tra c t h a v in g  been en tered  in to  m ay be d e te r
m ined  in  any one o f th re e  ways. F i r s t - — con
sensus crea ted  th e  c o n tra c t and consensus m ay 
d e te rm ine  i t .  I f  th e  tw o  p a rtie s  agree to  d e te r
m ine  th e  c o n tra c t i t  is  de te rm ined . S econdly—  
some co n tra c ts  th o u g h  expressed in  abso lu te  
te rm s are by th e  n a tu re  o f th e  m a tte r  so obv io u s ly  
dependent upon  th e  p o s s ib ility  o f p e rfo rm in g  the 
p rom ise  th a t  a te rm  is  im p lie d  excep ting  th e  
events w h ich  rende r p e rfo rm ance  acco rd ing  to  
th e  p rom ise  im possib le . I n  th e  case o f such 
events happen ing  th e  c o n tra c t ceases to  be opera
tive . T h u s  in  a c o n tra c t fo r  persona l service fo r  
a te rm  o f years w i l l  be im p lie d  a c o n d itio n  i f  th e  
p a rty  sh a ll so lo n g  live . T h ird ly  —  i f  th e  one 
p a r ty  to  th e  c o n tra c t b y  w ords o r  by  conduc t 
expresses to  the  o th e r p a r ty  an in te n tio n  n o t to  
p e rfo rm  h is o b lig a tio n  u nder th e  c o n tra c t when 
th e  tim e  a rrive s  fo r  i ts  perfo rm ance, th e  la t te r  
m ay say, “  I  take  you  a t y o u r w o rd ; I  accept 
y o u r re p u d ia tio n  o f y o u r prom ise  and  w il l  sue you  
fo r  breach.”  T h is  is  re a lly  no a d d itio n  to  b u t a 
p a r t ic u la r  a p p lic a tio n  o f the  p r in c ip le  f ir s t  above 
sta ted. T he  f ir s t  p a r ty  has, in  fa c t, made an 
o ffe r. T h is  o ffe r is : “ I  am  n o t g o in g  to  p e rfo rm  
th e  co n tra c t. I  o ffe r to  end i t  here and now, and 
to  accept th e  consequences o f en d in g  i t ,  those 
consequences, as I  know , be ing  th a t  you  can sue 
me fo r  damages fo r  m y re fu sa l.”  T he  o th e r m ay 
accept o r m ay decline th a t  o ffe r. I f  he accepts 
them  by consensus th e  c o n tra c t is  de term ined, 
b u t w ith  a r ig h t  to  damages aga in s t th e  p a rty  
who has refused to  p e rfo rm . I n  each o f these 
cases i t  is  th e  consensus o f th e  p a rtie s  w h ich  
b r i rg s  th e  c o n tra c t to  an end. I n  th e  f ir s t  and  
th ir d  cases i t  is  consensus dehore th e  co n tra c t. 
I n  th e  second i t  is  the  consensus to  th e  im p lie d  
te rm  con ta ined  in  th e  co n tra c t.
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B a t  i t  is  sa id in  a rg u m e n t th e re  is  a fo u r th  w ay 
in  w h ich  a c o n tra c t o f  a ffre ig h tm e n t m ay be 
de te rm ined , and  in  th is  case consensus is  n o t 
necessary. I  hope I  s ta te  th e  co n te n tio n  accu
ra te ly  w hen I  say i f  is  th is . I f  th e  pe rfo rm ance  
o f  th e  c o n tra c t o f ca rria g e  has ceased b y  th e  
sh ipow ne r a bandon ing  h is  sh ip , w h e th e r sine 
animo revertendi o r  sine spe revertendi, th e  cargo- 
ow ner m ay, i f  he can w h ile  th e  sh ip  is d e re lic t o r 
in  Ih e  hands o f sa lvors, re ta ke  possession o f h is 
cargo. I f  he can be f ir s t  in  th e  fie ld  and fo re s ta ll 
th e  sh ipow ner in  resu m in g  possession he m ay 
ta k e  h is  cargo and re fuse  to  a llo w  th e  sh ipow ner 
to  resum e th e  voyage and  m ay escape p a ym e n t o f 
an y  f re ig h t  even i f  th e  goods in  fa c t reach the 
c o n tra c tu a l p o r t  o f d ischarge. L e t  me assume, 
in  th e  f i r s t  p lace, th a t  the sh ipow ne r has aban
doned h is  sh ip  sine animo revertendi, th a t  h is  
in te n tio n  in  th a t  respect has by w ords o r by  con 
d u c t been co m m un ica ted  to  th e  ca rgo  ow ner and 
th a t  be fore  an y  change o f in te n tio n  has been 
co m m un ica ted  th e  ca rgo  ow ner has acted upon 
th e  expressed in te n tio n  and accepted i t .  I n  th a t  
s ta te  o f fa c ts  i t  seems to  me th a t  upon th e  p r in -  
-iiples a lready  s ta ted  the re  is  a consensus w h ich  
te rm in a te s  th e  co n tra c t. B u t  th e  co n te n tio n  is  
ca rr ie d  m uch  beyond th a t.  T h e  co n te n tio n  is 
rested n o t upon  a n y  an im us— n o t upon  any 
in te n tio n — b u t upon  a ce rta in  fa c t. “  M y  case,”  
sa id M r. W r ig h t ,  in  su m m a ris in g  h is  a rg u m e n t, 
“  is  abandonm ent in  fa c t and  possession c la im ed  
b y  th e  cargo  ow ner before possession is  taken  by 
th e  sh ipow ne r.”  T he  co n te n tio n  is  th a t  i f  th e  
sh ipow ne r’s possession has ceased— i f  the  sh ip  is 
o u t o f th e  ow ne r’s possession— is  a floa t, b u t  n o t 
in  th e  possession o f he r ow ner, then , w he the r the  
ow ne r’s possession has been de te rm ined  by v io lence 
o r  has been abandoned v o lu n ta r ily — w hether 
w ith  o r w ith o u t su ffic ien t cause— th e  cargo  ow ner 
m ay ta ke  possession i f  he can, and  i f  he does so 
w i l l  n o t  be lia b le  fo r  fre ig h t .  T he  g ro u n d  upon 
w h ich  th e  co n te n tio n  is  rested is  th a t  th e re  has 
occu rre d  a com ple te  in te r ru p t io n  o f th e  c o n tra c t 
o f  ca rriage , and  th a t, the re fo re , i t  resu lts , n o t th a t  
th e  c o n tra c t is  a t  an end, b u t th a t  a t th e  o p tio n  
o f th e  cargo  ow ner i t  can be b ro u g h t to  an end. 
I  cannot accept th a t  p rop o s itio n .

I n  o rd e r to  m ake c lea r w ha t m y  v iew  is  o f the  
la w  a p p licab le  to  such a case, I  m u s t say som e
th in g  o f w h a t is  co m m o n ly  ca lled  “  a n t ic ip a to ry  
breach ”  o f  co n tra c t. T he  expression is, I  
th in k ,  u n fo r tu n a te . I n  Hochster v. De la Tour 
(2 E l l .  &  B l.  278), th e  le a d in g  case upon  th is  
sub je c t, L o rd  C am pbe ll m ade no use o f th e  
expression in  b is judgm en ts , I t  is  used several 
t im es  b y  L o id  E sh e r in  Johnstone v. M illing  
(54 L .  T . R ep. 6 29 ; 16 Q. B . D iv . 460), b u t  n o t 
by e ith e r o f  h is  colleagues. T he  w ords used are, 
o f course, im m a te r ia l unless th e y  lead in  course 
o f t im e  to  an erroneous im pression . T here  can 
be no breach o f an o b lig a tio n  in  a n tic ip a tio n . I t  
is  no breach n o t to  do an a c t a t  a tim e  when 
its  pe rfo rm ance  is  n o t y e t c o n tra c tu a lly  due. I f  
th e re  be a c o n tra c t to  do an a c t a t  a fu tu re  tim e , 
and  th e  p ro m ise r before th a t  t im e  a rrives says 
th a t  when th e  t im e  does a rr iv e  he w i l l  n o t do i t ,  
he is  re p u d ia tin g  h is  p rom ise  w h ich  b inds h im  
in  th e  presen t, b u t is  in  no d e fa u lt in  n o t d o in g  
an a c t w h ich  is  o n ly  to  be done in  th e  fu tu re . 
H e  is  re c a ll in g  o r re p u d ia tin g  h is p rom ise , 
and  th a t  is  w ro n g fu l. H is  breach is  a 
breach o f a p re se n tly  b in d in g  p rom ise , n o t

an a n t ic ip a to ry  b reach o f an  a c t to  be done in  th e  
fu tu re . T o  take  Bow en, L .  J . ’ s w ords in  Johnstone 
v. M illing , i t  is  “  a w ro n g fu l re n u n c ia tio n  o f  the  
c o n tra c tu a l re la tio n  in to  w h ich  he has en tered .”  
I t  is  th e  th ir d  case w h ich  I  p u t  above. T he  
re s u lt is  th a t  th e  o th e r  p a r ty  to  th e  c o n tra c t has 
an o p tio n  e ith e r to  ig n o re  th e  re p u d ia tio n  o r  to  
a v a il h im s e lf o f  i t .  I f  he does th e  la tte r ,  i t  is  s t i l l  
b y  consensus o f th e  p a rtie s  and  n o t b y  some 
su p e rio r fo rce  th a t  th e  c o n tra c t is  de term ined. 
I  ca n n o t see th a t  th e  d o c tr in e  o f w h a t is  g e n e ra lly  
ca lled  “  a n tic ip a to ry  breach ”  lends any su p p o rt 
to  th e  co n te n tio n  o f  th e  respondents in  th is  case. 
I t  is no a u th o r ity  fo r  th e  p ro p o s itio n  th a t  a n y th in g  
o th e r th a n  th e  in te n tio n  o f  th e  c o n tra c tin g  
p a rtie s  can  e ith e r  t ie  o r  u n tie  th e  bonds o f  a 
c o n tra c t.

I  ask m yse lf th is  question. W h a t  consequence 
resu lts  fro m  th e  fo llo w in g  fa c ts  w ith o u t m ore
(1) T he  s h ip  has been abandoned a t  sea; (2) n e ith e r 
sh ipow ne r n o r ca rgo  ow ner is  in  possession; the 
sh ip  has no one on b o a rd ; (3) th e  sh ipow ner and 
ca rgo  ow ner a rr iv e  to g e th e r a t th e  place where, 
in  fa c t, th e  sh ip  is  fo u n d  to  be. W h ic h  o f  th e  
tw o  has p r io r  r ig h t  to  ta ke  possession ? T he  
answer, to  m y  m in d , is  th a t  c o n tra c tu a lly  th e  
sh ipow ne r is  e n t it le d  as aga ins t th e  cargo ow nef 
to  take  possession o f  th e  sh ip  and  com p le te  th e  
voyage. I t  is a w ro n g fu l a c t on  th e  p a r t  o f  the 
cargo  ow ner to  p re ve n t h is  d o in g  so, unless the  
c o n tra c t has been d e te rm ined . H 6 ca n n o t say I  
w il l  take  possession o f m y  ca rgo  bo as to  d e te r
m ine  i t .  H e  can o n ly  say, I  w i l l  take  possession 
o f m y  cargo  because th e  c o n tra c t has been de te r
m ined . B u t  th e  ve ry  ques tion  is  w he ther i t  has 
been de te rm ined  o r  no t.

F u r th e r , upon  a u th o r ity ,  w h a t is  th p  re s u lt o f 
abandonm ent a t  sea in  its e lf  and w ith o u t m ore? 
Does i t  p u t  an end to  th e  c o n tra c t o f  a f fre ig h t
m e n t ? L o rd  E sh e r in  The Cito (4 A sp . M a r. 
L a w  Cas. 4 6 8 ; 45 L .  T . R ep . 6 6 3 ; 7 P . D ir .  
5) says i t  doo3 n o t. “ Suppose,”  he says, ‘‘ a 
w ro n g fu l abandonm ent w ith o u t i ts  be ing  occa
sioned by th e  p e rils  o f th e  sea, i t  is  d e a r  th a t  
in  th a t  case th e  ow ner o f  th e  ca rgo  m ig h t sue 
th e  sh ipow ner fo r  h is  breach o f co n tra c t, so it can
n o t be sa id  th a t  i t  p u ts  an end to  th e  o o n tra c t o f 
a ffre ig h tm e n t.”  T h e  g ro u n d  o f  th e  decis ion in  
The Cito seems to  me to  be c lea r fro m  L o rd  
E sh e r’s n e x t w ords. “  I t  is  su ffic ie n t,”  he says, 
“ I  t h in k  fo r  th e  d e te rm in a tio n  o f the  present 
case to  say th a t  b y  an abandonm ent o f  a sh ip  
w ith o u t an y  in te n tio n  to  re take  possession o f i*  
th e  sh ipow ner has so fa r  as he can abandoned 
th e  c o n tra c t so as to  a llo w  th e  o th e r p a r ty  to  i t ,  
the  cargo  ow ner, to  tre a t  i t  as a b a nd o n e d ., 
I f  th e  sh ip  is  abandoned tine animo revertendi 
and  th e  cargo  ow ner has accepted th a t  in te n tio n  
I  fee l no  d if f ic u lty  in  a r r iv in g  a t  th e  conc lus ion  a t 
w h ich  th e  C o u rt o f  A p p e a l a rr iv e d  in  The Oito. 
I n  The Arno (8  A sp . M a r. L a w  Cas. 5 ;  72 L .  T- 
Rep. 621) b o th  G a in s fo rd  B ruce , J . and  L o rd  
E sh e r res t th e  case upon  th e  in te n tio n  o f th e  sh ip  
owner.

I f  I  am  r ig h t  in  these view s the re  is  no  fo u r th  
w ay in  w h ich  a c o n tra c t o f a ffre ig h tm e n t a8 
d is tin g u she d  fro m  a ll o th e r co n tra c ts  is  capable 
o f b e in g ),d e te r m ined. I f  i t  were a lleged and 
shown th a t  every ^contract o f  a ffre ig h tm e n t con
ta in s  an im p lie d  te rm  th a t  th e  c o n tra c t o f 
ca rria g e  sh a ll be p e rfo rm e d  co n tin u o u s ly  and 
w ith o u t any in te r ru p t io n  o f th e  sh ipow ne rs
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possession, th e n  I  cou ld  unders tand  th a t  the  
respondents m ig h t  succeed— th a t w o u ld  be the  
second case above s ta ted  ; b u t th a t  is  n o t a lleged 
o r shown. T h e  respondents d id  n o t agree on th a t  
P o in t. I f  th e y  had done so I  cannot te l l  w he ther 
th e  ap p e lla n ts  m ig h t n o t successfu lly  have con
tended th e  c o n tra ry . U n d e r these c ircum stances 
I  ca n n o t b u t  preserve m y  o p in io n  upon  th e  
question. I  canno t resolve i t  in  fa v o u r o f  the  
respondents, w ho d id  n o t ra ise  i t  and  g ive  h is  
opponents an o p p o r tu n ity  o f answ ering  i t .  I t  is 
Under these c ircum stances th a t  I  have to  a p p ly  
to  th e  fa c ts  o f th is  case th e  p rin c ip le s  app licab le  
to  a l l  co n tra c ts  w ith  w h ich  I  s ta rte d .

T h e  fa c ts  are th a t  th e re  was a c o n tra c t o f 
a ffre ig h tm e n t fro m  A rc h a n g e l to  H u l l ,  and  th a t  
l n  p o in t o f  fa c t  th e  goods were in  th e  re s u lt and 
us th e  re s u lt o f a rra n g e m e n t ca rr ie d  in  th e  vessel 
to  th e  c o n tra c tu a l p o r t  o f d ischarge. D u r in g  th e  
voyage— nam e ly , on th e  7 th  O c t.— th e  m aste r and 
°rew  were rem oved vi et armis f ro m  th e  vessel by 
a G erm an  subm arine , w h ich  endeavoured to  s in k  
and, as everyone th o u g h t, had succeeded in  s ink - 
lDg> th e  sh ip . T he  subm arine  tow ed th e  m aste r 
au d  crew  five  m iles  fro m  th e  spot and  th e re  cast 
them  a d r if t .  N ig h t  was co m ing  on, and everyone 
“bough t th e  s h ip  was a t  th e  b o tto m  o f th e  sea. 
The  crew  were p icked  up, and fro m  A berdeen 
they te leg raphed  on th e  8 th  O ct. to  th e ir  ow ner 
th a t th e  sh ip  had been su n k  b y  a subm arine . 
L a te r  in  th e  same day th e  m aste r w ro te  to  
his ow ner th a t  he had  heard  in  th e  even ing 
th a t th e  sh ip  was in  tow , b u t th a t  i t  was 
u o u b tfu l w h e th e r th e y  (the  salvors) w o u ld  salve 
her. T h a t le t te r  w i l l  have reached th e  ow ner 
P resum ably on th e  10 th  O ct. O n  the  8 th  O ct. 
a fte r re ce ip t o f th e  te le g ra m  (b u t o f course before 
rece ip t o f th e  le tte r)  th e  ow ne r w ro te  to  th e  
brokers w ho had  e ffected th e  c h a rte r  a d v is in g  
bhem o f th e  loss o f th e  sh ip  (w h ich  he o f  course 
then  be lieved, b u t e rroneous ly , to  have been sunk) 
aud  a sk in g  th e m  to  advise th e  ch a rte re rs  o f the  
t ic t.

O n th e  9 th  O ct. th e  b roke rs  w ro te  to  th e  
Charterers a cco rd in g ly . O n  th e  11 th  O ct. abou t 

a.m ., th e  ow ner was in fo rm e d  th a t  the  
h ip  had been ta ke n  to  L e ith .  I n  fa c t  she was a t 

,'ew haven, near L e ith . A t  5.5 p.m . he s ta rte d  by 
9rain  fo r  L e ith . I n  th e  in te rv a l— nam e ly , abou t 
“ ■47 p.m ,— he received a te le g ra m  fro m  th e  s o lic ito r  

t  the  cha rte re rs . T he  ch a rte re rs  h a v in g  learned  
, °tnehow  th a t  in  p o in t o f fa c t th e  sh ip  had n o t 
a®9n sunk te leg raphed  by th e ir  so lic ito rs  to  the  
-»{¡owner th a t  th e  sh ip  had  been b ro u g h t in  

th a t  th e y  elected to  ta ke  possession o f the  
argo. >phe sh ipow ner by le t te r  th e  same even ing  
r ° te  th a t  he was go ing  to  b r in g  th e  cargo fo rw a rd  

its  d e s tin a tio n . T he  p o s itio n  th e re fo re  is  
? .r°n °w s : T h e  sh ipow ner te lls  th e  ch a rte re rs  the  
b*P is  s u n k ; th e  ch a rte re rs  re p ly , “  She is  n o t 
enk, b u t we a v a il ourselves o f y o u r erroneous 
®lief th a t  she is  sunk  and de te rm ine  th e  co n tra c t.”  

j. be sh ipow ner rep lies , “• Y o u  ca n n o t do th a t.  I  
she is  n o t  sunk. I  am  g o in g  to  p e rfo rm .”

Th,ere is  n o t m uch consensus abou t th a t. I t  comes
th is : T he  ow ner says, “  I  was a lw ays ready 

'iO p e rfo rm . I  th o u g h t pe rfo rm ance  
im poss ib le  and  I  sa id so. T h a t is

and

a ll.”
Wfc U n less th e  case tu rn s , n o t upon in te n tio n , 

on th e  fa c t th a t  th e  owners were o u t o f
— i t  Beems to  me th a t  th e  respondents 

CdIm o t succeed.
V o l . X I Y ,  N . S.

T he re  is  a n o th e r g ro u n d  upon  w h ich  th e  con
te n tio n  was so u g h t to  be rested, and  th a t  was 
in a b il i ty  to  p e rfo rm . In te n t io n  n o t to  p e rfo rm  
o r in a b i l i t y  to  p e rfo rm  raises, i t  is  said, th e  r ig h t  
o f th e  cargo ow ner to  tre a t  th e  c o n tra c t as a t  an 
end. I f  th e re  was in a b i l i ty  to  p e rfo rm , i f  the  
co n tra c tu a l a c t had become im poss ib le , th e n  upon 
th e  second g ro u n d  above s ta ted  th e  co n tra c t 
w ou ld , no  doub t, de te rm ine  by th e  ope ra tion  
o f  th e  im p lie d  te rm  th a t  i f  th e  a c t proved to  
be im poss ib le  th e  c o n tra c tin g  p a rtie s  were n o t 
bound. B u t  th e  p o in t is  n o t open upon  th e  fa c ts  
o f th e  p resen t case. T be  c o n tra c tu a l a c t had 
n o t become im poss ib le  and  th e  cargo  ow ner when 
he acted knew  th a t  i t  had n o t become im possib le. 
T he  sh ipow ner’s le t te r  o f th e  8 th  O ctober was 
n o t I  th in k  an expression o f in te n tio n  a t  a ll,  b u t 
assum ing  th a t  i t  was, i t  resu lts  o n ly  in  th is . T he  
sh ipow ner I  w i l l  assume says, “  M y  co n tra c t 
has become im p o s s ib le ; I  am  iy>t g o in g  to  p e rfo rm  
i t . ”  T he  cargo ow ner rep lies , “  Y o u r  expression 
o f in te n tio n  n o t to  p e rfo rm  is  made in  igno rance  
o f  th e  re a l fa c ts ; th e  c o n tra c t has n o t become 
im possib le , b u t  I  w i l l  accept y o u r expression o f 
in te n tio n  and w il l  e lec t to  de te rm ine  th e  c o n tra c t.”  
T o  say th a t  th a t  is  a consensus to  de te rm ine  the  
c o n tra c t seems to  me im possible.

I n  m y  v iew  abandonm ent a t sea is  n o t an 
opera tive  cause b u t o n ly  evidence, a lth o u g h  i t  
m ay no d o u b t be s tro n g  evidence o f in te n tio n . I f  
th e  ow ner v o lu n ta r ily  abandons a t  sea i t  m ay w e ll 
be th a t  th e  onus is  on h im  to  show th e  animus 
revertendi. I f  he abandons o n ly  in  the  sense 
th a t  he is  co m p u ls o r ily  dispossessed b y  vio lence, 
th e  abandonm ent, o r as I  p re fe r to  c a ll i t ,  th e  d is 
possession does n o t in  its e lf  e ffect a n y th in g  in  
a ffe c tin g  th e  con tra c t. I f  th e  ow ner h a v in g  been 
dispossessed by  v io lence does by words o r  by  con 
d u c t express an in te n tio n  n o t to  seek to  rega in  
possession no d o u b t the  o p tio n  arises in  th e  cargo 
ow ner to  tre a t  th e  c o n tra c t a t an end. N o th in g  
o f th a t  k in d  arose here. T he  ow ner d id  n o t 
abandon in  any w ay as an act o f v o lit io n  : h a v in g  
been dispossessed by v io lence he d id  no act to  
express an in te n tio n  n o t to  Beek to  rega in  
possession. H e  d id  in  fa c t seek to  reg a in  posses
sion and  su b je c t to  th e  p r io r  r ig h ts  o f the  salvors 
I  th in k  he was e n t it le d  to  take  i t .  F o r  these 
reasons I  th in k  th a t  th e  appeal m ust be a llow ed 
and ju d g m e n t en tered  fo r  the  appe llan ts  upon 
th e  c la im  fo r  14,0501. 2s. 9d. and upon the  c o u n te r
c la im , w ith  costs o f  b o th  c la im  and  co u n te r-c la im .

Appeal allowed.

S o lic ito rs  fo r  th e  appell ants, Downing, Handeock, 
Middleton, and  Lewis.

S o lic ito rs  fo r  th e  respondents, W illiam  A 
Crump and Son.
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A p p .] L e o p o ld  W a l f o r d  (L o n d o n ) v . L es A f f r é t e u r s  R é u n is  So c ié t é  A n o n y m e . [ A p

jSttjwm* Cüttrt 0!
COURT OF APPEAL.

July 8 and 9, 1918.
(Before P ic k f o r d , B a n k e s , and Sc r b t to n , 

L .J J . )
L e o p o ld  W a l f o r d  ( L o n d o n ) L im it e d  v . L es 

A f f r e t e u r s  R e u n is  So c ie t e  A n o n y m e . (a)
A P P E A L  FR O M  T H E  K IN G 'S  B E N C H  D IV IS IO N .

Charter-party —  Brokers' commission —  Custom —  
Inconsistency with contract.

A  custom can only bind parties in the absence of a 
special agreement inconsistent with it.

A time charter-party provided by a clause that !! a 
commission of 3 per cent, on the estimated 
gross amount of hire is due to ”  the brokers “  on 
signing this charier (ship lost or not lost).”  The 
ship was requisitioned by the French Oovernment, 
and no hire was earned under the charter-party. 
The shipowners claimed to set up a custom by 
which commission was not payable unless hire was 
earned under the charter-party.

Held, that the custom was inconsistent with the clause 
of the charter-party, and could not be set up as an 
answer to the brokers' claim to commission.

Held, also, that the charterers could sue as trustees 
for the brokers.

R o b e rtso n  v. W a it  (1853, 3 Ex. 229) approved 
H a r le y  v. N a g a ta  (23 Com. Cas. 121) distinguished. 
Decision of Bailhache, J. reversed.
A p p e a l  by th e  b roke rs  f ro m  a decis ion o f B a i l 
hache, J .

T he  p la in t if fs ,  w ho were b roke rs , c la im ed  com 
m iss ion  fro m  th e  sh ipow ners, th e  de fendan ts , fo r  
e ffe c tin g  a t im e  c h a rte r-p a rty , da ted  th e  2 8 th  Sept. 
1916, and  m ade between th e  de fendan ts  and the 
L u b r ic a t in g  and F u e l O ils  C om pany L im ite d ,  the  
cha rte re rs . C lause 29 o f  th e  c h a rte r -p a r ty  was 
as set o u t in  th e  headnote.

T h e  de fendants, am ong o th e r  th in g s , con tended 
th a t,  as the  sh ip  was re q u is it io n e d  be fore  h ire  was 
earned, no com m iss ion  was payable, and th e y  
re lie d  upon and  gave evidence o f a custom  o f the 
trad e  to  th a t  effect. B y  consent th e  action , 
w h ich  was b ro u g h t by  th e  b rokers , was tre a te d  as 
i f  i t  had been b ro u g h t b y  th e  ch a rte re rs  as 
trus tees fo r  th e  b rokers .

B a ilhache , J . decided in  fa v o u r o f th e  
shipow ners, m a k in g  th e  fo llo w in g  obse rva tions 
in  th e  course o f h is  ju d g m e n t:  “ A  custom  was 
p roved  before  me in  Harley v , Nagata (sup.) th a t  
i t  is  th e  in va ria b le  p ra c tice  in  t im e  cha rte r-p a rtie s  
th a t  b ro ke rs ’ com m ission is  payab le  o u t o f  h ire  
th a t  is  earned ; th e  ch a rte re r sends th e  h ire  
m oney to  th e  b ro ke r, tb e  b ro ke r deducts h is 
com m ission  fro m  th e  h ire , and sends th e  balance 
to  th e  sh ipow ner ; and, fu r th e r ,  th a t  i t  is the  
in v a ria b le  p ra c tice  th a t,  unless h ire  is  earned, no 
com m ission  is  payab le  a t  a l l ;  and  th a t  th a t  
p ra c tice  is  e n tire ly  irre sp e c tive  o f th e  fo rm  in  
w h ich  the  com m ission  clause fin d s  its  w ay in to  
th e  c h a rte r-p a rty  ; th a t  th e  fo rm  o f the  com m ission  
clause has no e ffec t a t  a l l  upon  th e  co n tra c t 
between th e  b ro k e r and th e  sh ipow ner fo r  the  
p a ym e n t o f h ire . T h a t custom  was p roved  by

ve ry  s a tis fa c to ry  evidence in  Harley v. Nag at® 
(sup.) ,'.and  has been p roved  aga in  in  th is  case. 
T h e  custom  m u s t p re v a il.”

T he  p la in t if fs  appealed.
MacKinnon, K .C . and  Raeburn fo r  th e  p la in ' 

t if fs .
R. A. Wright, K .C . and Neilson fo r  fch® 

defendants.
T he  fo llo w in g  a u th o r it ie s  were re fe rre d  t o :

Robertson v. W a it (su p .);
H u m fre y  v. Dale, 7 E . &  B . 266, 275;
H a rle y  V . N aga ta (sup.) ;
W hite  v. T u rn b u ll, M a r t in ,  and Co., 8 Asp. M »r - 

La w  Cas. 406 ; 78 L . T . Rep. 726 ; 3 Com. Cas- 
183 ;

Carver on Carriage b y  Sea, 8 th  ed it., sect. 122 ;
Seru tton on C harter-parties, 8 th e d it., p. 40.

P ic k f o r d , L .J .— I  t h in k  th is  appeal m ust 
succeed. I  fee l th a t  th e  ju d g m e n t g iven  by 
B a ilhache , J .  m ay be m ore in  accordance w ith  tbs 
p ra c tice  o f business m en th a n  m ine. T he  reason 
is  th a t  th e  p a rtie s  have pursued  a ve ry  common 
p ra c tice  o f p u t t in g  th e ir  names to  docum ents and 
s ig n in g  agreem ents w ith o u t co ns ide ring  w hether 
those agreem ents c o n flic t w ith  th e ir  o rd in a ry  
m e thod  o f business. T he  learned  ju d g e  po in ted 
o u t th a t  th a t  course o f co n d uc t leads to  greac 
d if f ic u lty .  C om m erc ia l gen tlem en never pay a ^ f  
a tte n t io n  to  those rem a rks  ; th e y  th in k ,  no doub 
r ig h t ly ,  th a t  th e y  know  b e tte r  how  to  conduc 
th e ir  business th a n  law yers  and judges d o ; bu 
i f  th e y  w i l l  go on d o in g  th a t  and p u t t in g  th e ir  
names to  agreem ents w ith o u t co ns ide ring  wha 
th e y  m ean, th e y  m u s t expect d iff ic u ltie s  wbeo 
contested questions arise upon  those docum ent?’ 
One o f th e  gen tlem en  w ho is  e n tit le d  to  p a rtio 1'  
pa te  in  th is  com m ission  has sa id  th a t  th is  is 
a ju s t  c la im . I  suppose be means b y  th a t  t h a t 1 
is  a c la im  w h ich  is in  o p p os ition  to  w h a t he th in »  
th e  p la in t if fs  shou ld  consider th e  p roper m etbo 
o f business, and a p ro p e r c la im  to  be made in  tb » 
case. I t  m ay be so o r n o t. A l l  I  have to  do *, 
to  decide th is  as best I  can acco rd ing  to  recogn ' 80 
p rin c ip le s  o f law . j

T h is  is  an a c tio n  b ro u g h t by  th e  c h a rte re rs '"
exclude th e  b ro ke rs  fo r  th is  purpose— upon
clause in  th e  c h a rte r-p a rty  p ro v id in g  fo r  p a y » 6® 
o f  com m ission  to  th e  ch a rte re rs ’ b rokers 
n ego tia ted  and  concluded th e  ch a rte r. I t  wa 
o r ig in a lly  b ro u g h t in  th e  nam e o f th e  b roker ■ 
T he re  was no c o n tra c t made d ire c t between 
b ro ke rs  and sh ipow ners. F o r  a purpose wh*®
I  w i l l  m en tio n  soon, I  asked i f  counsel fo r  
respondents cou ld  p o in t to  an y  evidence sbowiOs 
any c o n tra c t m ade between th e  b roke rs  dir® f  
w ith  th e  sh ipow ners o r  an y  c o n tra c t, d ire c t 
in d ire c t, w ith  th e  b roke rs  excep t th a t  in  * , 
ch a rte r, and he was unable  to  p o in t to  any 800 
evidence, and  fo r  th e  ve ry  good reason th a t  the 
was never any such agreem ent made. T he  P11? 
m e n t o f com m ission  was reg u la te d  by  th e  o la ° 
in  th e  ch a rte r, and by th a t  on ly . T h a t was ® 
agreem ent upon w h ich  th e  b roke rs  canno t 3 
because th e y  d id  n o t m ake i t  in  th e ir  ow n n»® L 
and  consequently  an a p p lic a tio n  was made to  j® 
th e  ch a rte re rs  as p la in t if fs ,  b u t th e y  were 
fo rm a lly  jo in e d  because th e  de fendants underto  
n o t to  take  o b je c tio n  to  th e ir  n o t h a v in g  begg 
jo in e d  in  th e  f i r s t  instance, and to  a llo w  the  ® A  
to  proceed as th o u g h  th e y  were th e  p la in t ' ^  
A n d  th a t  iB th e  way in  w h ich  I  propose to  1®°B( a )  Reported by E d w a r d  J. M. O b a p l i n , E s q . ,  Barrlster-at-Law.
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t t ia  case, th a t  th e re  was a c o n tra c t between th e  
cha rte re rs  and th e  sh ipow ners by w h ich  th e  sh ip , 
owners u n d e rto o k  w ith  th e  ch a rte re rs  to  pa y  a 
c e rta in  sum  as com m iss ion  fo r  th e  c h a rte r o f 
boats.

I f  th e re  was such an agreem ent, th e n  I  th in k  i t  
has been se ttle d  a lo n g  t im e  ago ( in  1853), by 
Robertson v. W ait (1 W . R ep. 132 ; 3 E x c h  299) 
th a t  the  ch a rte re r can sue upon an agreem ent of> 
th a t  d e sc rip tio n  as trus te e  fo r  the  b ro ke r. 
Robertson v. W ait has never been d isapproved, 
and was c ite d  w ith  a p p ro va l in  West v. Houghton 
by P h ill im o re , J . in  L .  R ep. 3 A d . &  E cc. Cas. 
364, and  i t  m ay have been c ite d  w ith  app ro va l in  
o th e r cases, b u t I  have n o t pursued i t  any fa r th e r  
and i t  seems to  me th a t ,  h a v in g  been so he ld , i t  is 
r ig h t. I f  A . agrees w ith  B . th a t  he w i l l  pay a 
c e rta in  sum  o f m oney to  B . fo r  th e  benefit o f 0 ., 
B . can sue upon  th a t  c o n tra c t as tru s te e  fo r  C.

T he  clause in  th is  ch a rte r  was th is  : “  A  com- 
emission o f 3 pe r cen t, on th e  es tim a ted  gross 
am o u n t o f h ire  is  due to  L e o p o ld  W a lfo rd  
(London ) L im ite d  on s ig n in g  th is  c h a rte r  (sh ip  
lo s t o r  n o t lo s t).”

T h a t,  on th e  face o f i t ,  is  q u ite  c le a r ; i t  is  to  he 
Paid on s ig n in g  th e  c h a rte r  ; i t  is  to  be p a id  on 
the  es tim a ted  gross a m o u n t o f h ire  ; and w he ther 
th e .sh ip  is  lo s t o r  n o t. T h e  sh ip  was los t, the  
ch a rte r was n o t ca rr ie d  o u t, and  no h ire  was 
earned. T he  clause is  p e rfe c tly  c lear.

B u t  in  answer to  th a t  th e  de fendan ts  p leaded 
am ongst o th e r th in g s  th a t  th e re  was a custom  o f 
the  tra d e  “  th a t  c h a rte r in g  b ro ke rs ’ com m ission  
18 Payable o n ly  in  respect o f  h ire  d u ly  earned 
hnder th e  sa id  c h a rte r -p a r ty  ” ; and  B a ilh a cb e , J . 
round  th a t  th a t  custom  was established , and  I  
take h is  f in d in g  o f  fa c t as co rre c t,

W h e th e r I  shou ld  have fo u n d  such a custom  
tm  th e  evidence before  h im  is  a m a tte r  on w h ich  
4 say n o th in g , fo r  tw o  reasons : f irs t ,  th a t  i t  was 
o r h im  to  f in d  i t ,  as he had th e  evidence before  

m m  ; and, secondly, I  ca n n o t he lp  seeing th a t  
m th o u t any express consent th e  case proceeded 
)tpon th is  basis, th a t  th e  ju d g e  was a llow ed to  
m p o rt in to  th is  case a q u a n t ity  o f  evidence th a t  

"0  had heard  in  ano th e r case w h ich  established 
ms same custom , and in  w h ich  he h e ld  i t  to  be 

Established.
• J sh a ll th e re fo re  c e rta in ly  n o t q u a rre l w ith  the  
“ Edge’s f in d in g  o f fa c t as to  th e  custom .

T hen  th e re  arises th is  serious q u e s tion : C an 
hoh a custom  ex is t P T he re  is no s a n c tity  a bou t 

custom  in  th e  B h ip b ro k in g  trad e  th a t  1 know  
i i t  m u s t co n fo rm  w ith  th e  o rd in a ry  co n d itio ns  

I  and requ is ites  fo r  a m ercan tile  custom  genera l 
J ; o th e r trades as w e ll, and one ve ry  im p o r ta n t 
co n d itio n  is  th a t  i t  m u s t n o t be in co n s is te n t w ith  
j ny  specia l agreem ent made between th e  pa rties , 
t?  . 8 case ^ th in k  i t  is  c lea r beyond a rg u m e n t 
ha t i t  is  a b so lu te ly  in co n s is te n t w ith  the  tw e n ty - 
m th  clause o f th is  ch a rte r, assum ing  th a t  to  be 

agreem ent between th e  ch a rte re rs  and  th e  
. m powners, because, i f  yo u  read  i t  o u t a t  le n g th , 
2 Would read in  th is  w a y : “ A  com m ission  o f
• Per cen t, on th e  es tim a ted  gross a m o u n t o f h ire  
s- eue to  L e o p o ld  W a lfo rd  (London ) L im ite d  on

§m ng  th is  ch a rte r  (sh ip  lo s t o r  n o t lo s t), b u t 
i . h com m ission  sh a ll o n ly  be payable  u n d e r the  

' re as i t  accrues, and  i f  th e re  be no h ire  i t  sh a ll 
a e t be payable  a t a ll. ”  I t  is  o n ly  necessary to  
ah i * °  sh ow  th a t  th e  custom  as pleaded is 

cso lu te ly  in co n s is te n t w ith  th e  clause in  the

ch a rte r, and  i f  th a t  clause was a c o n tra c t then  
th e  custom  canno t p re v a il.

W a s  th is  a o o n tra c t o r  n o t?  I  have lis tened  
to  th e  a rg u m e n ts  and 1 ca n n o t see w h y  i t  is n o t 
a c o n tra c t. T he re  is a c h a rte r  w h ioh  has t h i r t y  
o r  m ore clauses in  i t .  I t  is  sent b y  th e  ch a rte re rs ’ 
b ro ke rs  to  th e  sh ipow ners o r  to  th e ir  brokers 
and  i t  is  read  and  considered by them , and  a t 
some tim e  o r  a no the r, e ith e r before i t  was sent to  
th e  sh ipow ners o r a fte rw a rd s , an a lte ra tio n  is  
m ade in  th is  ve ry  clause— nam e ly , an a lte ra tio n  
fro m  5 p e r cen t, to  3 p e r cen t. I t  is  th e n  signed 
and re tu rn e d  b y  th e  sh ipow ners to  th e  cha rte re rs  
as th e  c o n tra c t under w h ich  th e  sh ip  is  h ired . I t  
seems to  me a b so lu te ly  im poss ib le  to  a llow  m er
c a n tile  m en to  p u t  th e ir  names to  and  s ig n  a 
docum en t c o n ta in in g  a clause w h ich  is  on th e  
face o f i t  an  agreem ent, and th e n  say, “  I  never 
m eant th a t  to  be an ag re e m e n t; th a t  was n o th in g  
a t  a l l  ” ; and th e re fo re  I  th in k  i t  is  q u ite  c lear 
th a t  th is  was a c o n tra c t between th e  cha rte re rs  
and  th e  sh ipow ners th a t  th is  sum  shou ld  be p a id  
to  th e  b roke rs .

B u t  the re  are o b je c tio ns  ta ke n  to  th a t .  One is 
th a t  the  ch a rte re rs  ca n n o t sue on th is  as trustees 
fo r  th e  brokers, because th e  b roke rs  are p rec luded  
fro m  c la im in g  th a t  a m o u n t e ith e r by  oustom  o r 
b y  some agreem ent o f  th e ir  ow n w ith  th e  sh ip 
owners. 1 th in k  th a t  i f  th a t  second p a r t  were 
w e ll founded th e  de fendants in  some fo rm  o r 
a no the r w ou ld  be able to  a v a il them selves o f  i t ,  
and  th e y  m ig h t  c la im  to  re c t ify  th e  docum ent, 
b u t  I  do n o t know . I f  the re  were an agreem ent 
between th e  b roke rs  and  th e  sh ipow ners by w h ich  
th e  b ro ke rs  had agreed to  take  som eth ing  
d iffe re n t fro m  w h a t th e re  is  in  th is  ch a rte r, then  
I  th in k  th e  de fendan ts  w o u ld  be e n t it le d  to  say, 
“  Y o u  canno t b y  su ing  th ro u g h  trus tees ge t m ore 
th a n  what yo u  an d  we have agreed.”  T h e  answer 
is  th a t  no such agreem ent has been m a d e ; the re  
is  no  ag reem ent between th e  b roke rs  an d  sh ip 
owners, and no agreem ent fo r  th e  p a ym e n t o f  the  
b ro ke rs ’ com m iss ion  unless i t  is  u n d e r clause 29. 
A s  I  have sa id , w hen th a t  p o in t was ta ke n  I  
asked b o th  th e  learned  counsel to  p o in t o u t to  me 
w here any such c o n tra c t was made b y  th e  sh ip 
ow ners a bou t brokerage, and th e y  were n o t able 
to  p o in t i t  o u t because th e re  was n o t one. T he  
o n ly  th in g  w h ich  m ay  th ro w  any l ig h t  on the  
n e g o tia tio n s  ou ts ide  th e  c h a rte r, and  i t  c e r ta in ly  
does n o t th ro w  a l ig h t  in  fa v o u r o f th e  de fendants, 
is  a docum en t in  F re n ch  w h ich , I  th in k ,  consists 
o f  in s tru c tio n s  sent b y  th e  sh ipow ners ’ agen t to  
th e  ch a rte re rs ’ agent. T he re  had been a prev ious 
ch a rte r, and  th is  c h a rte r  w ith  w h ich  we are 
d e a lin g  was to  be a m od ifica tio n  to  a ce rta in  
e x te n t o f  th a t, and  th is  docum en t is  also re fe rre d  
to  in  clause 33 o f th e  cha rte r. W h a t I  f in d  in  th is  
F re n ch  docum en t is th a t  th e  b roke rs  w i l l  con tinue  
to  g ive  th e ir  services to  th e  tw o  pa rtie s , b u t  th e ir  
brokerage, w h ich  was fixe d  b y  th e  c h a rte r-p a rty  
a t 5 pe r cent., w i l l  be reduced on th e  extension o f 
th e  ch a rte r to  3 pe r cent., and fo r  a l l  o th e r 
de ta iled  co n d itio ns  th e  respective  b rokers  o f the  
p a rtie s  w i l l  have to  es tab lish  in  an agreem ent 
d e fin ite  clauses. A s  I  have said, a fte r  th a t  the 
b roke rs  and  th e  tw o  p a rtie s  m e t and  agreed on 
d e fin ite  clauses, and th e y  agreed d e fin ite  clauses 
in  the  c h a rte r -p a r ty . T he re fo re  i t  is  dem on
s tra te d  aga in  c le a r ly  th a t  th a t  clause in  the 
ch a rte r was in te n de d  to  be and  was th e  on ly  
agreem ent w ith  rega rd  to  th e  b roke rs ’ rem unera-
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t io n . I t  seems to  me, the re fo re , th a t  th a t  p o in t, 
th a t  cestui» que trusts have agreed th a t  th e y  s h a ll 
have som e th ing  o th e r th a n  th e ir  trus tees have 
agreed, fa ils  in  fa c t.

T h e n  the re  is  a s t i l l  m ore rem a rkab le  con 
te n t io n  w h ich  succeeded before th e  ju d g e —  
nam e ly , th a t  th e  custom  is  n o t o n ly  a custom  by  
w h ich , in  th e  absence o f express agreem ent to  
th e  c o n tra ry , th e  b rokerage  is  to  be p a id  o u t o f 
h ire  agreed, and o n ly  o u t  o f  h ire  agreed, b u t  a 
custom  to  d is reg a rd  any o th e r  specia l agreem ents 
th a t  the re  m ay be, w he the r w r it te n  and s igned 
b y  th e  p a rtie s  o r  no t, i f  th e y  d isagree w ith  th a t  
custom . T h a t is  a custom  I  have never heard  
set u p  before , and  I  th in k  abso lu te ly  bad. A  
custom  can o n ly  b in d  th e  p a rtie s  in  th e  absence 
o f a specia l agreem ent in co n s is te n t w ith  i t .  I  
have never hea rd  o f a custom  th a t  th e  p a rtie s  
m ay m ake any specia l agreem ent th e y  like , b n t,  i f  
i t  d isagrees w ith  th e  custom , th e  specia l agree
m e n t is to  be d isregarded. I  do n o t th in k  th a t  
such a custom  cou ld  e x is t in  la w  as a custom  
w h ich  excludes th e  pow er o f  c o n tra c tin g  p a rtie s  
to  c o n tra c t them selves o u t o f  th e  custom . T he  
de fendan ts  are reduced, I  th in k ,  to  th a t ,  and th a t  
is  th e  custom  w h ich  th e  ju d g e  has fo u n d  to  e x is t. 
I  th in k  i t  is  a bad custom , and th e re fo re  th a t  th e  
cha rte re rs  s u in g  as trus tees fo r  the  b ro ke rs  are 
e n t it le d  to  recover th e  a m o u n t w h ich  is  s ta ted  in  
clause 29 o f th is  ch a rte r. I t  is  a c o n tra c t to  th a t  
e ffect, and  th e re  is  no le g a l custom  p roved  w h ich  
excludes i t .

I  Bhould lik e  to  say th a t  i t  is  a b so lu te ly  c lear 
on th e  evidence th a t  th e re  are num bers  o f  cha rte rs  
in  w h ich  th e  te rm s  o f th e  p a ym e n t o f  com m ission  
are defined e xa c tly— nam e ly , th a t  i t  is  to  be pa id  
o u t o f h ire , and o u t o f h ire  o n ly . I  th in k  th e  
w itnesses e ith e r in  th is  case o r  th e  o th e r case w h ich  
th e  ju d g e  tr ie d  p roduced num bers  o f ch a rte rs  in  
w h ich  th a t  was expressed, and th e  o n ly  cause o f 
th is  tro u b le  is  th a t  th e  g e n tlem en  w ho s igned th is  
c h a rte r  w o u ld  n o t ta ke  th e  tro u b le  to  lo o k  and  see 
w h a t th e  fo rm  o f th e  ch a rte r  was th a t  th e y  were 
s ig n in g . I f  th e y  had  done so I  dare  say th e y  
w o u ld  have p u t  th e  c h a rte r  in  th e  fo rm  o f  those 
o th e r cha rte rs  and  made th e  com m ission  payable  
o n ly  o u t o f h ire . B u t  i t  is  an  im poss ib le  p o s itio n  
fo r  a g e n tlem an  w ho signs a c h a rte r to  say w ith  
respect to  any agreem ent come to , “ I  d id  n o t 
b o th e r m y  head to  lo o k  a t  w h a t th e  te rm s were ; 
i t  d id  n o t  m a tte r  to  m e ; I  knew  the re  was a 
custom  to  pay in  a c e rta in  way, and I  was g o in g  
to  d is reg a rd  th e  ag reem ent I  had s igned and 
a tte n d  to  th e  custom .”  T h is  case to  a ce rta in  
e x te n t fo llo w e d  an o th e r case be fore  th e  same 
ju d g e , b u t i t  does n o t seem to  me to  res t on the  
same basis a t  a ll. I n  th a t  case o f Harley  v. 
Nagata (sup.) th e  cha rte re rs , as fa r  as I  can see, 
were n o t p a rtie s  to  th e  a c tio n  a t  a ll. T h e  ac tion  
was b ro u g h t b y  th e  b roke rs  them selves, and the  
ju d g e , o f course, cou ld  n o t deal w ith  th e  a c tio n  
th e re  upon  th e  clause in  th e  c h a rte r  because the  
b roke rs  were n o t p a rtie s  to  th a t  co n tra c t, and  the  
cha rte re rs  were n o t p a rtie s  to  th e  a c tio n . H e  
d e a lt w ith  i t  upon  some agreem ent w ith  the  
b roke rs  w h ich  I  suppose he fo u n d  in  th a t  case 
w h ich  does n o t e x is t in  th is  and w h ich  was outs ide 
th e  c h a rte r a lto g e th e r. I f  th e  b roke rs  had made 
s im p ly  an agreem ent to  be p a id  com m ission  i t  
m ig h t w e ll be th a t  th e  custom  w ou ld  come in  and 
re g u la te  i t ,  and  th a t  th e  com m ission  w o u ld  be o n ly  
payab le  o u t o f h ire . T h is  case is  upon a ve ry

d if fe re n t basis. B e in g  an a c tio n  b y  th e  charterers, 
I  th in k ,  fo r  th e  reasons I  have g iven , i t  o u g h t to  
succeed.

I  th in k ,  the re fo re , th e  appeal shou ld  be allowed 
and  ju d g m e n t en tered  fo r  th e  p la in t if fs .  The 
a m o u n t can be se ttle d  between th e  pa rties .

B a n k e s , L .J .— I  agree. T h is  is  an action  
b ro u g h t by  L e o p o ld  W a lfo rd  (London ) L im ite d , 
b roke rs , to  recover com m iss ion  w h ich  th e y  a lleg0 
to  be due to  th e m  u n d e r th e  te rm s  o f a charte r, 
da ted  th e  2 8 th  Sept. 1916, neg o tia te d  between ® 
m em ber o f th e  p la in t i f f  com pany and a m em ber of 
M essrs. M oss’ f irm , w ho were b roke rs  a c tin g  f ° r  
th e  sh ipow ners. T he  a c tio n  was b ro u g h t upon a 
c o n tra c t a lleged to  be con ta ined  in  th e  charter» 
and  to  th a t  c o n tra c t th e  p la in t if fs  were not 
pa rties .

B e fo re  th e  a c tio n  came on  fo r  t r ia l ,  ' n 
o rd e r to  avo id  an y  am endm ent and  to  b r in g  th e ® ' 
selves w ith in  Robertson v. W ait (sup.), th e  p la ® ' 
t i f fs  app lied  to  th e  de fendan ts  to  kn o w  w he ther i t  
was necessary to  am end, o r  w h e th e r th e  action 
m ig h t  be trea te d  as an a c tio n  b ro u g h t by  tho 
cha rte re rs  ̂ aga ins t th e  sh ipow ners c la im in g  th® 
com m iss ion  fo r  th e  b e n e fit o f th e  p la in t i f f3 
b roke rs . T h a t was assented to , and th e re fo re  tho 
a c tio n  m u s t be tre a te d  as an a c tio n  b y  th e  char- 
te re re rs  a g a in s t th e  sh ipow ners c la im in g  com* 
m iss io n  fo r  th e  b e n e fit c f  th e  brokers. T h a t th a t 
is  possible, and  th a t  th e  c o n tra c t inse rte d  in  *  
c h a rte r -p a r ty  between th e  ch a rte re rs  and ship* 
ow ners can be tre a te d  as a c o n tra c t m ade by tho 
ch a rte re rs  in  th e  in te re s ts  o f  th e  b roke rs  and on 
w h ic h  they  are  e n t it le d  to  sue as trustees fo r  tho 
b roke rs , m u s t be ta ke n  to  be established and to  bo 
recognised la w  since Robertson v. W ait— a very 
o ld  decis ion never since questioned. I f  
c o n tra c t w h ich  th e  p la in t if fs  were e n title d  
to  recover upon  is  one co n ta ined  in  th e  c h a rte r ' 
p a rty , I  th in k  B a ilh a ch e , J . expressed h is  o p in '0® 
ve ry  c le a rly  th a t  th e  defence cou ld  n o t succeed, 
and  cou ld  n o t succeed upon  th e  g ro u n d  th a t  the 
custom  w h ich  th e  de fendan ts  pleaded, th a t  co®" 
m iss io n  was payab le  o n ly  upon  f r e ig h t  earned, 
was q u ite  in co n s is te n t w ith  th e  te rm s  o f t “ e 
w r it te n  co n tra c t, and  th e re fo re  cou ld  n o t  prevail- 
I n  g iv in g  ju d g m e n t B a ilhache , J ., a f te r  se tting  
o u t th e  language o f  clause 29 o f  th e  ch a rte r, g°e® 
on  to  say : “  N ow , i f  th a t  clause represents th  
c o n tra c t between th e  sh ipow ne r and  th e  broker, 
the re  is  no possib le  answer to  th is  claim - 
B a ilhache , J . has fo u n d  upon  th is  evidence, 
u pon  evidence th a t  he had  before  h im  
th e  prev ious case o f  Harley  v. Nagata (sup-)> 
th a t  b roke rage  is  o n ly  payab le  on  t im e  cha rt®  
upon  f r e ig h t  w h ich  is  earned. I  th in k  tn  
lea rned  ju d g e  was p ro b a b ly  q u ite  r ig h t  o p °”  
th e  evidence before h im  in  f in d in g  th a t  such 
custom  ex is ted , and o f course i t  w o u ld  operate 1 
cases in  w h ich  i t  cou ld  opera te  w ith o u t enlarg 'd!* 
an y  o f th e  w e ll-es tab lished  ru les  o f la w  w i" °  
a p p ly  to  th e  a p p lic a tio n  o f  custom s to  contra« 
m ade between pa rties . T h e  custom  as establish® 
is  sa id  to  ex tend  a step beyond w h a t th e  custq  
w ou ld  appear to  mean by th e  precise te rm s  o t * • 
and i t  was sa id  b y  one o f  th e  w itnesses, who f  
th e  o n ly  one ca lled  on th is  p o in t  in  th is  ac t ' 0 ’ 
th a t  th e  custom  was one w h ich  app lie d  whatev 
th e  te i ms o f th e  w r it te n  c o n tra c t con ta ined  ^  
th e  c h a rte r -p a r ty  were. I n  m y  o p in io n  any s“ . g 
cus tom  as th a t  m u s t be bad, and under 
c ircum stances cou ld  n o t be up h e ld  as a custe

and
in
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w h ich  co u ld  poss ib ly  be in co rp o ra ted  in  th e  con 
tra c t. I  do n o t und ers ta n d  th a t  B a ilhache , J . in  
the  decis ion w h ich  he has g iven  has re a lly  
accepted th e  custom  in  th a t  sense. W h a t I  
unders tand  th e  ju d g e  re a lly  to  have done was 
th is — th a t, h a v in g  rega rd  to  th e  existence o f th e  
custom , he has come to  th e  corfo lusion th a t  the re  
was in  th is  and  in  th e  p rev ious case a con
tra c t  Detween th e  sh ipow ners and th e  b roke rs  
w h ich  was e n tire ly  ou ts ide  and  independen t 
o f th e  c o n tra c t between th e  sh ipow ners and 
the  ch a rte re rs  w h ich  was con ta ined  in  th e  
docum ent. O f course, i f  the re  was evidence o f 
i t ,  o r i f  th e  ju d g e  was ju s t if ie d  in  com ing  to  th a t  
conclus ion  because o f th e  existence o f th e  custom  
to  w h ich  I  have re fe rre d , i t  seems to  me th a t  h is  
ju d g m e n t m ig h t be supported  on  th a t  g round . 
■But, lo o k in g  in to  th e  m a tte r  as c a re fu lly  as I  can 
and con s id e rin g  th e  evidence th a t  has been giver), 
I  cannot f in d , and I  do n o t th in k  learned  counsel 
have been able to  f in d , a trace  o f any c o n tra c t 
between any o f th e  p a rtie s  except th e  one w h ich  
is con ta ined  in  th e  c h a rte r -p a r ty  its e lf .  T he  tw o  
Persons w ho n ego tia ted  th e  c h a rte r -p a r ty  were 
M r. M o lle r ,  rep re se n ting  M essrs. W a lfo rd , and 
the  o th e r was M r .  S toeger, rep re se n ting  Messrs. 
M osb, and th e y  n e ith e r o f th e m  suggest anyw here 
th a t th e re  was any c o n tra c t between th e  s h ip 
owners and  M essrs. W a lfo rd  d ire c t w h ich  was a 
co n tra c t w h ich  w ou ld  a d m it o f th e  custom  be ing  
em bodied in  i t ,  o r a c o n tra c t w h ic h  was in  th e  
te rm s o f th e  custom . T h e  ju d g e  has assumed the  
existence o f such a c o n tra c t and come to  th e  con
c lus ion  th a t  th a t  c o n tra c t was n o t in co n s is te n t 
w ith  th e  one in  th e  c h a rte r-p a rty  because i t  is  
®ade between d iffe re n t pa rtie s , as I  unders tand . 
B u t  w here can you f in d  evidence o f any such 
co n tra c t?  M r .  M o lle r, when speaking  o f th e  
A rrangem ent, says th is  in  h is  e v idence : “  T hen  
there  waB, in  reg a rd  to  th e  second c h a rte r-p a rty , 
A pparen tly , some a rra n g e m e n t by w h ich  i t  was 
Reduced fro m  5 pe r cent, to  3 ?— A . : E x a c t ly ; 
th a t is  so. Q . : W h o  was th a t  d iscussed w ith  ?—  

: T h a t em anated fro m  th e  owners o f th e  
steamer and was agreed in  c o n s u lta tio n  w ith  
B . E . M oss and Co., in  th e  even tua l conc lus ion  

th e  c h a rte r.”  T hen , when yo u  come to  M r. 
« toeger’s evidence, he says: “ In  th e  second 
c h a rte r-p a rty  th e  b rokerage was reduced fro m  
“  to  3 ? — A . :  Yes. Q. T h a t was a rranged, I  
th in k , th ro u g h  you  w ith  Messrs. W a lfo r d ?— A .:  
ty» ite  so. T h e y  said th a t, i f  we in s is te d  on th e  
tu l l  h ire  we had been re ce iv ing  before, th is  
A rrangem ent cou ld  n o t be entered in to . W e  had 
;? take  h a lf  a lo a f ra th e r  th a n  no lo a f a t a ll. 
¡1’ '■ T he  sh ipow ners sa id th e y  w ou ld  n o t pay th e  
“  Per cent. ?— A . : Yes. Q . : T he re  was n o th in g  

®w o the rw ise  except th a t  red u c tio n  ? —- A . : 
Ins tead  o f  g e tt in g  I I  we had to  be co n ten t w ith  
* per cent. Q. : O the rw ise  th e  te rm s  about 

r okerage rem a ined  th e  same?— A . :  Yes. W e  
e*Pected to  go on co lle c tin g  i t  in  th e  same m anner 
As we had been on th e  p rev ious ch a rte r, on th e  
° n g in a l c h a rte r .”  T h e n  he is  asked : “  W h a te ve r 
2 ° r d8 appear in  th e  p r in te d  c h a rte r -p a r ty ? —  

: I  take  i t  th e y  were o n ly  a p r in te d  fo rm  w h ich  
As passed by th e  owners w hen th e y  s igned i t . ”
. ^ 0  have to  consider th is  m a tte r  fro m  th e  p o in t 

Fiew o f  th e  owners. I t  is  sa id th a t  these 
to n e rs  made a c o n tra c t w h ich  does n o t appear in  
i ,  6 c h a rte r-p a rty , and w h ich  is  in co n s is te n t w ith  

6 c o n tra c t con ta ined  in  th e  c h a rte r-p a rty . T he

answer is  : “  W e  made b u t one co n tra c t, and  o u r 
agent had a u th o r ity  to  m ake b u t one co n tra c t, and 
th e  one c o n tra c t is  th e  c o n tra c t we s igned— the 
c h a rte r-p a rty .”  I t  seems to  me, w hen you  look  a t 
th e  evidence o f these tw o  gen tlem en, th e y  aeeept 
th a t  fa c t, and th a t  is  th e ir  case w ith  reg a rd  to  
w h a t occurred, and, in  a d d it io n  to  w h a t I  have 
a lready  read, yo u  f in d  th a t  before  th e  c o n tra c t 
was com ple ted  th e  5 per cen t, com m ission , w h ich  
had been th e  a m o u n t in  th e  p rev ious  ch a rte r- 
p a rty , was erased and 3 pe r cen t, was p u t in . 
U n d e r those c ircum stances i t  does seem to  me 
im poss ib le  to  f in d  an y  c o n tra c t b in d in g  th e  
owners to  pay an y  com m ission  to  anybody except 
th e  c o n tra c t w h ich  is em bodied in  clause 29 o f the  
c h a rte r -p a r ty , and, i f  th a t  is  th e  r ig h t  view , 
th e  ju d g e  and  I  are in  agreem ent, because in  the  
passage w h ich  I  have a lready read he said, to  use 
h is  ow n words. “  the re  is  no possib le answ er to  
th is  c la im .”  U p o n  those g rounds, in  m y  o p in io n , 
th is  appeal succeeds.

Sc r u tt o n , L .J .— I  have come to  th e  same 
conclus ion , b u t, as i t  is  suggested th a t  o u r ju d g 
m en t w i l l  come as a su rp rise  and a shock to  a 
n u m b e r o f e m in e n t business men, and  as I  am 
q u ite  c e rta in  th a t  unless those e m in e n t business 
m en w i l l  p a y  some a tte n tio n  to  w h a t we are saying  
in  th is  ju d g m e n t th e y  w i l l  have some m ore 
surp rises and shocks in  th e  fu tu re , I  desire to  
s ta te  th e  w ay in  w h ich  I  have a rr iv e d  a t o u r 
conclus ion .

T he  ch a rte re rs ’ b roke rs  c la im  com m iss ion  fro m  
th e  sh ipow ners because th e  sh ipow ners have 
s igned a ch a rte r  da ted  th e  28 th  Sept. 1916 w h ich  
p rov ides in  clause 2 9 : “ A  com m iss ion  o f 3 per 
cent. ” — t h e ‘ th re e ’ is  w r it te n  in  ins te a d  o f th e  
p r in te d  ‘ five  “  on th e  es tim a ted  gross a m o u n t 
o f h ire  is  due to  L e o p o ld  W a lfo rd  (L o n d o n ) 
L im ite d  ’ ’— th e y  are th e  ch a rte re rs ’ b roke rs— “ on 
s ig n in g  th is  c h a rte r (sh ip  lo s t o r n o t los t). N o w , 
th e re  w ou ld  be one answer to  an a c tio n  so fram ed , 
th a t  L e o p o ld  W a lfo rd  (L o n d o n ) L im ite d  were 
n o t p a rtie s  to  th e  c h a rte r, and th e re fo re  cou ld  
n o t sue. T h a t o b je c tio n  has exis ted  since I  w en t 
to  tb e  B a r, and  has a lw ays been avoided on  th e  
a u th o r ity  o f th e  case, decided in  1853, o f Robertson 
v. Wait, e ith e r b y  th e  ch a rte re rs  su in g  as pa rties  
to  th e  co n tra c t, as trus tees  fo r  th e  b roke rs  who 
are nam ed in  th e  clause, o r  by th e  sh ipow ners n o t 
ta k in g  th e  o b je c tio n  th a t  th e  b rokers  a,re n o t 
p a rtie s  in  o rd e r to  avo id  th e  necessity  o f jo in in g  
th e  cha rte re rs , and so w hen th is  ac tion  
s ta rte d  th e  de fendan ts  were asked w he the r th e y  
w ished to  have th e  ch a rte re rs  jo in e d , and th e  
learned  ju d g e  sa id  th a t  b y  agreem ent between the  
p a rtie s  th e  a c tio n  was to  b e *tre a te d  as th o u g h  
th e  ch a rte re rs  w hen th e  c h a rte r -p a r ty  was made 
were p a rtie s  to  th is  ac tio n .

Robertson v. W ait (sup.), on  w h ich  th a t  course 
o f p rocedure  is  founded , has never, so fa r  as I  
know , been questioned. I t  is a decis ion o f a co u rt 
w h ich  in c lu d e d  P a rk e  and M a r t in ,  B B ., and  i t  
has been acted upon d u r in g  th e  whole o f m y  
experience w ith o u t question, and  the re  is  no 
reason w ha tever to  d o u b t th a t  th e  decis ion  is  
p e rfe c tly  good.

T h a t d if f ic u lty  be ing  g o t over, the  defence to  th e  
a c tio n  th e n  appears, and th e  sh ipow ners say th a t  
the re  is  a custom  in  th e  c h a rte r in g  business th a t  
th e  ch a rte re rs ’ b roke rs ’ com m iss ion  is  payable  o n ly  
in  respect o f h ire  d u ly  earned u n d e r th e  said 
ch a rte r, and th a t  no h ire  has been earned under
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th is  c h a rte r. T h e  f ir s t  answer w h ich  s tr ik e s  one
is, th a t  evidence o f custom  is  n o t adm iss ib le  i f  i t  
c o n tra d ic ts  th e  te rm s  o f th e  w r it te n  c o n tra c t 
between th e  pa rtie s . T he  custom  th a t  is  pleaded 
th a t  com m ission  is  payab le  o n ly  in  respect o f 
h ire  d u ly  earned is d ire c t ly  c o n tra ry  to  a clause 
in  th e  ch a rte r, w h ich  p rov ides th a t  “  a com m ission 
o f  3 p e r cent, on th e  es tim a ted  gross a m o u n t o f 
h ire  is  due to  L e o po ld  W a lfo rd  (L o n d o n ) L im ite d  
on  s ig n in g  th is  c h a rte r  (sh ip  lo s t o r  n o t  lo s t).”  
T o  m eet th a t  o b je c tio n  evidence was g iven  o f a 
m ore extended custom , and  J th in k  th a t  has 
been fo u n d  b y  th e  ju d g e , because h is  w ords a re : 
“  I t  is  th e  in v a ria b le  p ra c tic e  th a t,  unless h ire  is  
earned, no  com m iss ion  is  payable  a t a l l ;  and  th a t  
th a t  p ra c tice  is  e n t ire ly  irre sp e c tive  o f  th e  fo rm  
in  w h ich  th e  com m ission  clause finds its  w ay in to  
th e  c h a r te r -p a r ty ; th a t  th e  fo rm  o f th e  com m is
s ion  clause has no  e ffec t a t  a l l  upon  th e  c o n tra c t 
between th e  b ro ke r and th e  sh ipow ner fo r  the  
p a ym e n t o f  h ire .”  T h a t am oun ts  to  th is , th a t  
u n d e r o rd in a ry  c ircum stances an y  custom  can be 
excluded by a g re e m e n t. between th e  p a rtie s , and 
i f  yo u  m ake an agreem ent c o n tra d ic to ry  to  th e  
custom  yo u  exclude th e  custom . T h is  as I  read 
i t  is  a custom  th a t  an ag reem ent between the  
p a rtie s  e x c lu d in g  th e  custom  canno t e x is t i f  i t  is 
expressed in  th e  fo rm  o f a clause in  a c h a rte r , o r 
th a t  yo u  ca n n o t f in d  in  th e  c lause o f  th e  c h a rte r- 
p a rty  an  ag reem ent w h ich  excludes th e  custom  
w h ich  app lies  to  th e  b ro ke rs ’ re m u n e ra tio n . I  
w i l l  assume th a t  such a custom  was p roved . I  
th in k  th e  c ircum stances re la t in g  to  i t  are ve ry  u n 
s a tis fa c to ry . I t  canno t be said to  be a custom  o f 
w h ic h  th e  cou rts  ta ke  ju d ic ia l no tice  w ith o u t p roo f.

T he re  are  such custom s, and th e  best recog
n ised  ins tance  o f  those custom s in  E n g la n d  is  
th a t  dom estic  servants are e n t it le d  to  have fro m  
th e  lad ies engag in g  th e m  a m o n th ’ s no tice . N o  
p ro o f o f  th a t  custom  is  needed, and th e  co u rts  
ta ke  ju d io ia l n o tice  o f i t .  N ob o d y  can say th a t  
th e  custom  here, in  th e  te rm s w h ich  I  have s ta ted, 
is  a custom  o f  w h ich  th e  cou rts  m u s t ta ke  ju d ic ia l 
no tice . W ith in  th e  la s t tw o  years th e  ju d g e  
h im s e lf has decided e xa o tly  th e  oppos ite  o f  the  
custom  suggested. T h e  pa rties , th e  learned  
ju d g e , an d  th e  C o u rt o f  A p p e a l kn o w  n o th in g  o f
i t ,  and th e re fo re  i t  ca n n o t be said to  be a custom  
o f  w h ich  th e  c o u rt shou ld  ta jre  ju d ic ia l no tice . 
I n  th is  p a r t ic u la r  case th e  evidence is  e x tre m e ly  
s lig h t,  b u t  th e  ju d g e  has fo u n d  th a t  the re  is  a 
custom , because in  some p rev ious case w h ich  is  n o t 
before  us, and  on  a mass o f evidence in  th a t  case 
w h ich  is  n o t before  us, he was sa tis fied  th a t  in  
th a t  case, th e  p a rtie s  n o t be ing  th e  same and  the  
evidence n o t be ing  before  th e  p a rtie s  in  th e  
second case, and  th a t  evidence n o t be ing  before th is  
c o u rt, the re  was such a custom . B u t  I  w i l l  assume 
th e re  is  such a custom . A  custom  to  be a p p lic 
ab le  m u s t be reasonable, and  i t  appears to  me to  
be an abso lu te ly  unreasonable custom  to  say th a t  
p a rtie s  w ho s ig n  th e ir  nam e to  a docum en t con
ta in in g  th e  te rm s  o f  a co n tra c t shou ld  be p e r
m it te d  to  say th a t  th e  p a rts  o f  th a t  c o n tra c t to  
w h ic h  th e y  have s igned th e ir  names and th e  p a rts  
o f  th e  c o n tra c t w h ich  th e y  have a c tu a lly  a lte red  
are n o t p a r t  o f  th e  c o n tra c t because th e re  is  a 
custom  th a t  th e y  canno t be p a r t  o f th e  con tra c t. 
Such a custom  appears to  me to  be a b so lu te ly  
unreasonable.

T h e  custom  i f  i t  ex is ted  in  th e  te rm s  pleaded 
can be excluded by an agreem ent between th e

pa rties . T he  p a rtie s  m ay, in  m y  view , express 
th e ir  agreem ent in  a clause in  th e  ch a rte r. The 
sh ipow ners w ho are to  pa y  th e  com m ission  are 
p a rtie s  to  th e  c h a rte r. T h e  ch a rte re rs  whose 
b roke rs  are to  receive th e  com m ission  are  also 
p a rtie s  to  th e  ch a rte r, and these tw o  p a rtie s  make 
an ag reem ent as to  th e  com m iss ion  w h ich  the 
ch a rte re rs ’ b rokers  sh a ll receive.

I t  appears to  me to  be obvious, unless yo u  can 
say a th in g  I  am  co m ing  to  in  a m om ent, th a t 
such a c o n tra c t m ay be a specia l agreem ent 
e xc lu d in g  th e  custom  i f  such a custom  exists. 
I f  i t  were th e  case th a t  yo u  cou ld  say to 
th e  ch a rte re rs  b r in g in g  th e  a c tio n  upon the 
ch a rte r, “  Y o u  are  o n ly  s u in g  fo r  th e  bene fit o f 
ano the r person, y o u r cestui que trust, and  th a t 
o th e r person has made an agreem ent w ith  me on 
th e  s u b je c t-m a tte r  in  respect o f w h ich  yo u  are 
su in g  c o n tra ry  to  th e  te rm s  o f  th e  c o n tra c t on 
w hich you  are su ing ,”  th a t  m ig h t be a good 
defence, b n t I  ca n n o t f in d  in  th is  case a trace  of 
any agreem ent between th e  sh ipow ners and  the 
ch a rte re rs ’ b rokers . T here  are tw o  cha rte rs . I® 
th e  f ir s t  chanter th e  p a rtie s  to o k  a p r in te d  clause 
and a lte re d  i t  in  one respect. T h a t is  to  say> 
whereas i t  made th e  com m ission  payab le  to 
L e o p o ld  W a lfo rd , th e y  s tru c k  o u t-  “  Leopold 
W a lfo rd ”  and p u t in  “ H . E . M oss and  Go.,”  the 
sh ipow ners ’ b rokers, and  th e n  H . E . M oss and 
Co. and  th e  ch a rte re rs ’ b roke rs  made an agree" 
m e n t between them selves by w h ioh  Messrs. 
W a lfo rd  were to  be e n t it le d  to  a p a r t ic u la r  share 
o f  th e  com m iss ion  th a t  H . E . M oss and Go. got, 
th e  same to  be deducted fro m  th e  h ire  as paid. 
S uch  an ag reem ent appears to  me to  have no bear
in g  on th e  p resen t case, because w h a t happened >® 
th e  second case was th a t  th e  pa rties  made and 
s igned a fre sh  agreem ent th a t  th e  b roke rs  should 
co n tin ue  to  g ive  th e ir  services and th a t  the 
b rokerage  shou ld  be reduced to  3  pe r cent, on the 
c o n d itio n s  de ta iled . H a v in g  to  do th a t, a second 
ch a rte r  was d ra w n  up, w h ich  d iffe re d  fro m  the 
f i r s t  one. T h e y  d id  n o t  s tr ik e  o u t th e  nam® 
“  L e o po ld  W a lfo rd  (L o n d o n ) L im ite d ,”  b u t  the? 
s tru c k  o u t th e  five  and  s u b s titu te d  th ree , and 
the re  rem a ined  in  th e  te rm  “  th e  es tim a ted  g r° 88 
a m o u n t o f h ire  is  due to  L e o p o ld  W a lf°? d 
(Lo n d o n ) L im ite d  on s ig n in g  th is  c h a rte r  (sh'P 
lo s t o r  n o t lo s t).”  T h a t is th e  o n ly  agreem®® 
th a t  th e  ch a rte re rs ’ b roke rs  o r  th e  sh ipow ners ha*® 
made, and, th a t  be ing  so, one is  face to  face w‘ ttl 
a clause in  an agreem ent s igned b y  th e  sh ipow ner8’ 
a clause a lte re d  b y  them , a clausa w h ich  i f  ®j 
n o t a tte m p te d  to  re c t ify  as h a v in g  bean insert® 
by m is take , n o r is  i t  a tte m p te d  to  s tr ik e  o u t ®® 
th e  g ro u n d  th a t  i t  has been p u t in  b y  m istake , 0 
induced  b y  fra u d . I t  is  a clause in  th e  chart® " 
and I  th in k  i t  w o u ld  be a b so lu te ly  fa ta l to  *7. 
com m erc ia l business in  th e  C ity  o f  Londo®  1 
p a rtie s  w ho have s igned a c o n tra c t co n ta in 1®? 
p r in te d  clauses, some o f w h ich  th e y  have alt®r® ^ 
were to  be able to  say, “  T he re  is  a custom . ®®0 
th is  is  n o t b in d in g  on us,”  a lth o u g h  the re  i® ® 
agreem ent on  th e  su b je c t excep t w h a t th e  Pa r f t  
have p u t  in  th e  agreem ent th e y  have signed, 
is q u ite  s im p le . I f  th is  decis ion  is  oppose® 
th e  p ra c tice  in  th e  C ity  o f  L o n do n , le t  the  
o f  L o n d o n  take  some tro u b le  to  read  th e  c? 
tra c ts  i t  signs. W h e n  th e y  fin d  a co m m i881 
clause w h ich  does n o t express w h a t th e y  ®*®81 i 
le t  them  ta ke  th e  tro u b le  to  a lte r  i t .  So Ion? 8 
th e y  w i l l  n o t ta ke  th e  tro u b le  to  do th a t, »®®
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long as business men in  the C ity of London 
sign contracts without seeing whether they 
express what they mean, so long must they 
expect the courts to pay attention to their signa
tures to contracts rather than to alleged customs 
which appear to be quite unreasonable.

F o r  these reasons I  agree th a t  th e  ju d g m e n t 
shou ld  be reversed. Appeal allowed.

S o lic ito rs  fo r  th e  p la in t if fs ,  Lawrence Jones 
and Go.

S o lic ito rs  fo r  th e  de fendants, Thomas Cooper 
and Co.

July 25 and 26,1918.
(Before B a n k e s  and Scrtjtton, L .JJ . and 

E v e , J.)
St e w a r t  (C. A .) a n d  Co . v. P h s . V a n  

Om m e r e n  (L o n d o n ) L im it e d , (a) 
a p p e a l  f r o m  t h e  k in g ’s b e n c h  d iv is io n ,

Charter-party— Payment of hire per calendar month 
in  advance—Provision for cesser of hire— Ship 
off hire during portion of month —  Repayment 
of hire for period when ship off hire— Construction 
of charter-party.

•d clause of a time charter-party provided that the 
charterers should pay hire “ per calendar month, 
commencing from the time the steamer is placed at 
the disposal of the charterers, and pro rata for 
any fractional part of a month . . . until her
redelivery. . . . That the payment of the hire
should be made . . .  in  cash . . .
monthly in advance.” Another clause provided that 
in  the event of loss of time from certain named 
causes preventing the working of the steamer, and 
lasting more than twenty-four consecutive hours, 
the hire should cease until the steamer should be 
again in an efficient state to resume her service. 
One month's hire ivas paid in advance on the 
7th Nov. 1915. The ship went off hire from one 
° f  the specified causes on the 20th Nov. 1915, and 
mas not in  an efficient stale to resume her service 
until the 6 th Jan. 1916. The charterers claimed 
to recover the amount of hire attributable to the 
Period the 20th Nov. to the 7th Dec.

Held, that each payment of hire was for the ensuing 
calendar month, and not for the next thirty or 
thirty-one days on which the ship should be on 
hire; that there had therefore been a failure of 
consideration in  respect of the period, the 20th 
Nov. to Tth Dec., when the ship was off hire, and 
that the charterers were entitled to recover the 
amount claimed.

decision of Bailhache, J . affirmed.
^PPe a l  by the shipowners from a decision of 
Bailhache, J.
. By a charter-party dated the 23rd July 1915 
”hs defendants sub-chartered the steamer Friscos 
* ° i  six calendar months to the plaintiffs (who 
sab-chartered her).
. Clause 5 of the charter-party provided as 
follows:

T h a t the said charterers B lia ll pay as h ire  fo r the 
?ai<l  steamer 34721. per calendar m onth, commencing 

the tim e  the  steamer is  placed a t th e  disposal o f 
•uarterers, and pro ra ta  fo r  any fra c tio n a l p a rt o f a

( * )  H n porte(1 E d w a r d  j . M .  C h a p l i n , E s q .,  B a r r is t e r - s f - L a w .

m onth (the dayB to  be taken as frac tions o f a m onth of 
th ir ty  .days) u n t i l  her rede livery. . . . T h a t the
paym ent o f the h ire  sha ll be made as fo llow s : 
I n  London in  oaBh, w ith o u t d iscount, m o n th ly  in  
advance. . . .

Clanse 12. T h a t in  the  event o f loss o f tim e  from  
deficiency o f men or owners’ stores, breakdown of 
machinery, o r damage to  h u ll or other aooident p reven t
in g  the w ork ing  o f the  steamer, and la s ting  more than  
tw e n ty -fo u r conseontive hourB, the  h ire  sha ll, oease from  
the commencement o f such loss o f tim e  u n t i l  she be 
again in  an effic ient state to  resnme her service. . . .

Clause 18. T h a t should the  steamer be lo s t o r miss
ing , the  h ire  sha ll oease from  the date when she was 
lo s t or la s t spoken, or, i f  n o t spoken, then from  the 
date when la s t Been, and h ire  pa id in  advance and no t 
earned sha ll be re turned to  the charterers.

Clause 21. T h a t the owners have a lie n  upon a ll 
oargoes and a ll  sub-fre ights fo r  h ire  and general average 
con tribu tio n , and fo r  a ll expenses and damages dne 
under o r fo r  breach o f th is  cha rte r, and charterers to  
have a lien  on the steamer fo r  a ll moneys pa id  in  
advance and no t earned.

On the 7th Nov. 1915 the plaintiffs, at whose 
disposal the ship had been since the 7th Aug., 
paid to the defendants in advance one month’s 
hire. The ship went off hire on the 20th Nov. 
from a specified cause, and was not fit to resume 
her service until the 6th Jan. 1916. The plaintiffs 
contended that there had been a failure of con
sideration in respect of the period the 20th Nov. 
to the 7th Dec. 1915, and they claimed to recover 
the hire attributable to that period. The defen
dants contended that there had been no failure of 
consideration.

Bailhache, J. gave judgment for the plaintiffs.
The defendants appealed.
Inskip, K .C . and A. Neilson for the appellants; 

— By clause 5 of the charter-party the hire in  
advance is in respect of the ensuing th irty  or 
thirty-one days, and not in respect of the ensuing 
calendar month of consecutive days. The hire, 
therefore, in respect of days on which the ship 
was off hire is not repayable, but allowance was 
to be made for it  in the next monthly payment in 
advance. There was an express provision in  
clause 18 for repayment of hire in certain events, 
of which this is not one, showing that the parties 
knew how to provide for the repayment of hire 
when they were so minded.

R. A. Wright, K .C . and C. T. Le Quesne for the 
respondents.— The proper construction of clause 5 
of the charter-party is that the hire in advance 
was in respect of the ensuing calendar month of 
conseoutive days— that is, for example, from the 
7th Nov. to the 7th Dec. The ship being off hire 
for some of those days, the consideration failed 
for those days and is repayable to the charterers. 
Payments in advance are provisional on ly: (per 
Lord Esher, M .R . and Rigby, L  J. in Tonnelier v. 
Smith, 8 Asp. Mar. Law Cas. 327; 77 L. T . Rep. 
277 ; 2 Com. Cas. 258). Further, clause 21, which 
gives a lien to the charterers for hire paid in  
advance and not earned, supports this view.

Inskip, K .C . replied.
B a n k e s , L  J.— In  my view this appeal fails. 

The question depends upon the construction of 
clause 5 of the charter-party. Counsel for the 
plaintiffs contends that by the charter-party pay
ment is to be made of a fixed snm on a fixed 
date [in each month in advance for the oppor
tunity of using the ship for every day in that
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month, but upon the terms that in certain events, 
which are named, if  the charterers are deprived 
of that opportunity for any of those days, the 
owners are liable to repay the amount attributable 
to those days. On the other hand, counsel for 
the defendants argues that the payment is a fixed 
sum on a fixed date in advance, but that i t  is a 
payment for the actual use of the ship on any 
th irty  or thirty-one days as the ease may be, in 
whatever months those days should occur. This 
action is brought claiming the return of hire 
overpaid— that is, in respect of the days when 
the vessel was off hire. Counsel for the defen
dants answers that there was in fact no over
payment, because although the hire was paid on 
the 7th Nov. for a complete month down to the 
7th Dec., and although during that month' the 
vessel was off hire for a considerable number of 
days, yet by the terms of the contract the char
terers were entitled, for the payment already 
made, to use the ship for a corresponding number 
of days commencing on the 6th Jan. when she 
came on hire again. That contention is, I  think, 
not sound. The language used in the charter- 
party is plain. The contract is for the letting of 
the steamer for a period of about six calendar 
months from a time named. H ire is payable, 
not at the rate of so much per day, but as a fixed 
sum per calendar month; there is then a pro
vision, which would not be required if the defen
dants’ argument is correct, for a pro rata 
payment for fractional parts of a month. I  
agree that neither of the authorities cited in the 
course of the argument is directly in point, but 
in Tonnelier v. Smith (77 L . T . Rep. 277; 2 Com. 
Cas. 258) the inconvenience that would result i f  a 
construction substantially that which is now con
tended for by M r. Inskip were applied was pointed 
out. In  my view the plaintiffs were entitled as a 
matter of law to go to the defendants on the 
6th Jan. with an amount representing a month’s 
hire in respect of the month then commencing, 
and the defendants could not have refused it, 
although, if the defendants’ counsel is right, they 
oould have said that that amount was not yet 
due because there were several days iy  respect of 
which the plaintiffs were entitled to the use of 
the vessel for the hire paid in November. The 
plaintiffs could reply that they were under an 
obligation to pay on the 6th Jan., but that the 
defendants were bound to repay them a certain 
sum as representing the days in November when 
the vessel was off hire. That view is in my 
opinion correct. There having thus, in my view, 
been an overpayment of hire for November, the 
defendants are under an obligation to repay to 
the plaintiffs that amount, and the fact that the 
vessel came on hire again and was available 
in January does not affect the rights of the 
parties in this regard. The appeal must be [dis
missed.

Sc r u tt o n , L .J .—The point is simple. The 
plaintiffs say to the defendants, “ W e have paid 
you money the consideration for which has failed,” 
and the question whether they are right or wrong 
depends upon the construction of a very common 
clause in a time charter as to which I  am sur
prised to find that it  has existed bo long without 
its meaning havingibeen considered by the courts. 
By'the charter-party the vessel was let for about 
six calendar months, and hire was to be paid per 
calendar month, each payment to be made

[K .B . D iv .

monthly in advance. The question now j8 
whether when a payment was made in advance if 
was a payment for the ensuing calendar month or 
was a payment for the next th irty  or thirty-one 
days on which the steamer might in fact be on 
hire, which th irty  or thirty-one days might be 
spread over the next two or three months accord
ing aB the vessel was or was not on hire. I  think 
that the language of clause 5 makes it  fairly clear 
that the payment is for the next calendar month, 
and not for the next th irty  or thirty-one days on 
which the ship is on hire. I f  that is so, then, if 
during that calendar month the ship is off hire 
for a number of days, there is a failure of con
sideration for the payment, and the sum paid i® 
respect of those days can be recovered by action- 
In  practice this sum of course may be set off 
against the next month’s hire, but that very con
venient course of practice does not alter the legal 
rights of the parties when it  becomes necessary 
to determine them. The view I  have expressed 
accords with that taken by the majority of the 
court in Tonnelier v. Smith  (ubi sup.). Lord 
Esher M .R . and R igby L .J . there said that “ 
no time during the term of the charter-party 
could it  be ascertained with certainty on one of 
the days fixed for monthly payments how much 
freight would actually be earned during the 
month,” and they pointed out that the shipowner8 
were not bound to accept the amount which the 
charterers estimated might be earned during the 
month, for “ if  the .estimated amount turned out 
to be too little  the owners might be driven to an 
action for recovery of the deficiency, instead ot 
having the surer and simpler remedy of payment 
in  advance, subject to a liability to account <?r 
enforcement of their lien.” I  agree that this 
appeal should be dismissed.

E v e  J .— I  ag ree . C la u s e  5 o f  th is  c h a r te r -p a r ty  
p ro v id e s  f o r  a s p e c if ic  p a y m e n t f o r  a  spe c ific  
p e r io d , a n d  in  m y  o p in io n  th e  la n g u a g e  is  ® °, 
o p e n  to  th e  c o n s tru c t io n  w h ic h  th e  d e f e n d a n t s  
co u n se l has e n d e a vo u re d  to  p u t  u p o n  i t .

Appeal dismissed-
Solicitors for the plaintiffs, Downing, Handeocki 

Middleton, and Lewis.
Solicitors for the defendants, W illiam  A. Crump 

and Son.

HIGH COURT OF JUSTICE.

K IN G ’S B E N C H  D IV IS IO N .
M ay  29 and 30, 1918.

(Before B a il h a c h e , J.) 
A d m ir a l t y  C o m m is s io n e n s  v . P ag e  a n ® 

o th e r s . (a )

Salvage —  Requisitioned tug —  Tug demised t? 
Crown— Time charter—Services rendered— RiH. 
to salvage earned— “ Ship belonging to 
Majesty ” — Merchant Shipping Act 1894 (57 ® 
58 Viet. c. 60), s. 557— Merchant S h ip p s  
(Salvage) Act 1916 (6 7 Geo. 5, c. 41), s. 1.

The defendants' tug was requisitioned by the AdmieoW 
on the terms of the charter-party known as T. 
whereby thef owners undertook to pay for all 
provisions, ’and all expenses, except for c & d ĵ j

(o) Reported by T, W . M organ, Esq., B»rri#ter-At-L*w .
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other fuel, which were to be borne by the Admiralty. 
The owners were to insure against all marine 
risks, but the Admiralty were to be liable ¡or all 
toar risks A ll salvage was to be for the owners'
benefit. Subsequently, as the result of correspon
dence, the basis of hire was altered from gross to 
net terms. The new terms of requisition amounted to 
a demise of the tug to the Admiralty. The tug was 
to be at the absolute disposal and under the complete 
control of the Admiralty, who were to bear all risks 
—both war and marine— as well as all the expenses 
°f the tug, crew, and stores. I f  the tug was off 
uiork for any reason, the hire was to be paid just 
the same. The tug was commissioned as one of 
Bis Majesty’s ships, the master became a lieutenant 
in the B .N  V.B., and he and the other members of 
the crew wore uniforms (provided by the Admiralty) 
according to their rank, and were paid by the 
Admiralty. While the defendants’ tug was thus in  
the possession of the Admiralty she earned 4500/. 
as remuneration for salvage services rendered by 
her. The Admiralty Commissioners claimed a 
declaration that they were entitled to the remunera
tion so earned.

Held, that the effect of the change of basis of hire was 
transfer the right to any salvage award from the 

owners to the Admiralty, who held the tug on 
demise. A tug which is on time charter to the 
Admiralty when the charter-party is by way of 
demise is a tug which belongs to the Admiralty for 
the purpose of the Merchant Shipping Act 1894 
and of the Merchant Shipping (Salvage) Act 1916 
and therefore the Admiralty are entitled to the 
amount awarded for salvage services rendered by 
^ch tug.

A °t io n  in the Commercial L ist tried by Bail- 
h^che, J.
.T h e  plaintiffs’ claim was for a declaration that 
A ey were entitled to the sum of 4500/. awarded 
bJ the arbitrator as remuneration earned by reason 

salvage services rendered by a tug, the Von- 
cror, to the ss. Sussex and her cargo in Jan. 

*917,
The Adm iralty, acting under the powers con- 

erred by the Proclamation of the 3rd Aug. 1914, 
requisitioned the tug, the Conqueror, on 4th Oct. 
i9 l4, from the defendants who were the owners, 

terms of the charter-party known as T. 99, 
f nder which the owners had to provide and pay 
• 0r all wages, provisions, and all other expenses 
J? connection with the officers and crew, and for 

10 insurance of the vessel, while the Admiralty  
,0re liable for the expanses of all coal and other 
«el. The owners were to be liable for all marine 
'sks, but the Adm iralty were to be liable for all 
 ̂ar r*sks. A ll salvage was to be for the owner’s 

The tug was to be deemed off hire during 
e time occupied in salvage operations. 

t, Sept. 1916 correspondence took place between 
jj1? Parties which resulted in the basis of hire 
^e'ng altered from gross to net basis. The defen- 
b^*ts on the 13th Sept, consented to those terms, 

a charter-party providing for that basis of 
y^ant was never signed. The form of charter- 

u ry  providing for the new basis of payment was 
th a<n " Charter-party . . . with demise to
bee Crown.” I t  provided that the vessel was to 
coni is o la te  disposal and under the complete 

ntrol of the Admiralty. The master and crew 
th t6 appointed by the Adm iralty instead of 

0 owners. A ll risks— war and marine— as well
V o l . X IV . ,  N . S.

as all expenses of the tug, crew, and stores, and 
of all repairs beyond ordinary wear and 
tear would be borne by the Admiralty, who 
undertook to restore the vessel to the owners at 
the termination of tho hire in the same condition 
as she was in when taken up, fa ir wear and 
tear excepted. I f  the tug was off work for any 
reason the hire was to be paid just the same. 
The tug was afterwards commissioned as one 
of H is Majesty’s ships, with master and erew 
who were servants of the Crown, and was 
employed at the sole risk and expense of the 
Admiralty. The master obtained a commission 
as lieutenant in the R .N .Y .R , and he and 
other members of the crew wore uniforms (pro
vided by the Adm iralty) according to their rank, 
and were paid by the Admiralty.

In  Jan. 1917, the tug The Conqueror, while in 
the possession and control of the Admiralty, 
rendered salvage services to the s.s. Sussex, 
and a claim for remuneration for such salvage 
services was made by the defendants as owners of 
the tug. The parties agreed to go to arbitration, 
but while this waB pending the Adm iralty inter
vened and claimed to he entitled to the salvage paid 
for the services of the tug. I t  was decided that 
the arbitrator should decide the amount payable 
as remuneration for the salvage services rendered 
by the tug without prejudice to the claim of the 
Admiralty. The amount of the remuneration 
payable in respect of the services of the tug was 
assessed by the arbitrator, M r. Laing, K .C ., at the 
sum of 4500/.

The action was brought by the Admiralty 
Commissioners for a declaration that they were 
entitled to the sum of 4500Z. so awarded in respect 
of the services rendered by the tug The Con
queror.

Scot. 557, sub-sect. 1, of the Merchant Shipping 
Act 1894 provides th a t:

W here salvage services are rendered by any ship 
belonging to  H e r M a jesty , o r by the commander o r orew 
thereof, no c la im  sha ll be allowed fo r  any loss, damage, 
o r r is k  caused to  the  ship or her stores, tackle , or 
fu rn itu re , o r fo r the use o f any stores or other artic les 
belonging to  H e r M a jesty  supplied in  order to  effect 
those services, o r fo r  any o ther expense o r loss sustained 
by H er M a jesty  by  reason o f th a t service. . . .

Sect. 1 of the Merchant Shipping (Salvage) Act 
1916, provides (hat

W here salvage services are rendered by any ship 
belonging to H is  M a jesty  and th a t ship is a ship specially 
equipped w ith  salvage p lan t, o r is a tu g , the A d m ira lty  
sha ll, no tw iths tand ing  anyth ing  contained in  sect. 557 
of the M erchant Shipping A c t 1894, be e n titled  to  claim  
salvage on behalf of H is  M a jesty fo r such services, and 
sha ll have the same righ ta  and remedies as i f  the ship 
rendering such services did no t belong to  H is  M a je ity .

MacKi.nnon, K  O. and C. R. Dunlop, for the
plaintiffs, cited

The Harpen, 13 Asp. M a r. Law  Cas. 370; 114 L . T .
Rep. 1011 ; (1916) P .3 0 6 ;

M aster o f the T r in i ty  House v. C la rk , 4 M . |&  S.
2 8 8 ;

The M a ria  Jane, 14 J u r is t, 857 ;
The C ollie r, 16 L . T . Rep. 155 ; L . Rep., 1 A . &  E.

83 ;
W eir v. U nion Steamship Company, 9 Asp. M ar.

Law  Cas. I l l ; 83 L . T . Rep. 9 1 ; (1900) A . C.
525;

3 A
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The Broadm ayne, 13 Asp. M ar. Law  Cas. 3 5 6 ; 114
L . T . Rep. 89 1 ; (1916) P. 64 ;

The Scout, 26 L . T . Rep. 3 7 1 ; L . Rep. 3 A . &  E .
512.

B. A. Wright, K .C . and Stuart Bevan for the 
defendants.

B a i l h a c h e , J.— I t  is material to consider the 
meaning and effect of the alteration of the terms 
upon which the tug was requisitioned from gross 
to net basis. The tug was originally requisitioned 
on the terms of the Expeditionary Force Charter- 
party whereby the master and crew were ap
pointed by the owners, and all the wages of the 
crew as well as the expenses of running the ship 
were borne by the owners. The owners were re
sponsible for repairs, and if  the tug was laid up 
during repairs, she came off hire during such 
period. The owners were responsible for marine 
risks, but the liability for war risks was under
taken by the Admiralty. Under the new arrange
ment, whereby the terms of the requisition of the 
tug were altered from gross to net basis, the 
master and the crew were appointed and paid by 
the Adm iralty instead of by the owners, and all 
the expenses of running the tug were borne by 
the Adm iralty. The Adm iralty undertook marine 
as well as war risks, and they were also respon
sible for all repairs other than ordinary wear and 
tea r; and if  the tug was laid up during repairs 
there was to be no cessor of hire during such 
period. The difference between the two arrange
ments was that the earlier charter-party was the 
ordinary form of charter-party, not by way of 
demise, while the new arrangement turned the 
charter-party into a charter-party by demise. The 
Adm iralty have a' special form of charter-party 
which provides for payment on a net basis. The 
form is headed, “ Charter-party with Demise to 
the Crown.” That form was never signed in this 
case. Under the earlier form of charter-party 
the owners of the tug the Conqueror had the right 
to salve vessels in distress and to receive any 
salvage award that might be made for those ser
vices. B ut time lost during the salvage opera
tions was for the account of the owner. There is 
nothing about salvage operations in the special 
form of charter-party by demise to the Crown. 
The legal effect, however, of a charter-party by 
way of demise is that if  salvage services are ren
dered by a vessel under such a charter-party, 
and an award is made for those services, the 
amount awarded is payable, not to the owners, 
but to the charterers of the vessel, and the legal 
effect of the alteration of the basis of hire of the 
tug from gross to net basis in the present case is 
that the right to any salvage award has been 
transferred from the owners to the Admiralty, 
who are the charterers of the tug and who hold it  
on demise.

B ut i t  has been contended that the Adm iralty  
are not entitled to succeed because sect. 557 of 
the Merchant Shipping Act 1894 precludes them 
from claiming salvage awards : “ Where salvage 
services are rendered by any ship belonging to 
Her Majesty.” I t  is, however, provided by sect. 1 
of the Merchant Shipping (Salvage) Act 1916 th a t: 
“ W here salvage services are rendered by any Bhip 
belonging to H is Majesty, and that ship is a ship 
specially equipped with salvage plant, or is a tug, 
the Adm iralty shall, notwithstanding anything 
contained in sect. 557 of the Merchant Shipping 
Act 1894, be entitled to claim salvage on behalf of

His Majesty for such services, and shall have tb® 
same rights and remedies as i f  the ship rendering 
such services did not belong to H is Majesty- 
That section only refers to ships which belong J? 
His Majesty, and it  was argued by M r. Wrig®c 
that a tug which is on time charter to tb® 
Adm iralty does not belong to the Admiralty l® 
the sense in which the term is used in that section» 
although the time charter is by way of demise, J® 
The Sarpen (cup.), a case which was decided in to0 
Court of Appeal before the Act of 1916 w®8 
passed, all the Lords Justices expressed to0 
opinion that a ship which is on time charter to ®b® 
Adm iralty when the time charter operates as ,a 
demise may be rightly said to belong to the Ad®1,; 
ralty within the meaning of the word “ belonging 
as used in the Merchant Shipping Act 1894. * 
is true that that was not the actual point decide® 
in that case, but the m atter was discussed, an® 
was dealt with fu lly  in the judgments, and 1 
should follow those expressions of opinion, ev011 
i f  they were obiter dicta in  that particular c®8® 
and even though I  did not agree with them. E®
I  agree with the opinions expressed by the Lord 
Justices. In  my opinion a tug which is on tin* 
charter to the Adm iralty when the charter-pa1'*'̂  
is by way of demise is a tug which belongs to 1“ 
Adm iralty for the purposes both of the Mercban 
Shipping Act 1894 and also of the Mercban 
Shipping (Salvage) Act 1916, and I  am of opin'0 * 
that the sum awarded in this case as remuner®‘ 
tion for salvage services rendered belongs to tb 
Adm iralty as charterers and not to the owners o 
the Conqueror. There w ill therefore be judg®®® 
for the plaintiffs. The Adm iralty are entitled 1 
costs under sect. 5 of the Adm iralty Suits A° 
1868 (31 & 32 Y ict. c. 78).

Judgment fo r p la i n t i f f *•

Solicitor for plaintiffs, Treasury Solicitor. ,
Solicitors for defendants, Thomas C o o p e r  an 

Co.

Sbvqpttm Cmt of |ui)iatturt
COURT OF APPEAL.

Monday, Oct. 28, 1918.
(B e fo re  P ic k f o r d , W a r r in g t o n , and 

Sc r u tto n , L.JJ.)
R u s s ia n  B a n k  fo r  F o r e ig n  T r a d e  v . E xc®98 

I n s u r a n c e  Co m p a n y  L im it e d , (a)
A P P E A L  F R O M  T H E  K IN G ’S B E N C H  D IV IS IO N

Marine insurance —  War risks —  Restraint °f, 
princes— “ Excluding all claims due to &IAV.. 
— Frustration of adventure— Closing of Darn 
nelles—Notice of abandonment —  Requisition 
U ltra  vires— Royal Prerogative.

The Court of Appeal dismissed the appeal in 
case on the ground that the shipowners gave t 
insurers no valid notice of abandonment. '  6 
court did not decide the other points raised bel (" 
Bailhache, J.

T h e  fa c ts  o f th is  case are set o u t a t  lenS^b 
th e  re p o rt o f  th e  case below (14 A s p ,-® 1,.--

'a. Reported by Epwasd J. M. Chaplin, E*q„ B»rHater »i-I'sW
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Law Gas. 316; 118 L . T. Rep. 645; (1918) 2 K . B. 
*23), and it  is sufficient to state them very 
briefly here.

The Russian Bank for Foreign Trade, the 
Plaintiffs, in Sept, and Oct. 1914 shipped on 
board the steamship Wolverton at Novorrosisk 
a parcel of barley for Falmouth for orders, 
they insured the barley upon the intended 
^oyage with the defendants by a policy dated 
pbe 7th Oct. 1915 against the usual perils, 
'»eluding restraints of princes, and against the 
r‘sks excluded by the free of capture and seizure 
clause, but the policy exoluded all claims due to 
oelay. Thg Wolverton had not sailed when the 
■ytrkish Government closed the Dardanelles, a 
step which was followed by a declaration of war 
between Great Brita in  and Turkey on the 
oth Nov. 1914. From that date the commercial 
?bject of the adventure was frustrated and the 
'Dsured voyage became impossible. The Wolver- 

with the barley on board remained at 
■Novorrosisk until the barley began to heat, 
between Deo. 1914 and Feb. 1915 the barley 
^as discharged into warehouse and there recon
ditioned. I t  could have remained there unhurt 

a year or more. The position as regards both 
®bip and cargo remained unaltered up to the 

ih March 1915, when the shipowners were directed 
? the Lords of the Admiralty to place their 

sioamahip at the disposal of the Russian Govern- 
■Dont. This was done, but the Russian Govern
ment made no use of the vessel. Upon this 
inquisition the plaintifEs cabled to their insurance 
, r° * ers as follows : “ Wolverton requisitioned 
y British Government, account Russian Govern- 

meut. Impossible reload barley. Consider case 
“bvered by war risk. Agreeable, release under
writers from all risks if  underwriters w ill pay 

'fferenoe between present value in Novorrosisk 
abd insured value.” This cable was shown to 
be defendants, who on the 15th March declined 
lability. On the 8th July the plaintiffs, through 

J“mr brokers, gave formal notice of abandonment.
“is notice was refused by the underwriters, 

f “Dreupon the action was brought to recover as 
a constructive total loss of the barley by 

^ ra in t 0f  princes.
«ailhache. J. held (1) that although the closing 
the Dardanelles was a restraint of princes, the 

based thereon was a claim due to delay 
'thin the exception of the policy; (2) that the order 

pluisitioning the ship was not within the Royal 
^ K a t iv e ,  and was u l t r a  v ire s  the Admiralty, 

>vin. ^ e  compliance of the shipowners
tli or^er> n°b having been brought about by

feats or use of force, was therefore not due to 
0, y restraint of princes; and (3) that the notice 

abandonment which the agent of the cargo 
oth^iir ^ad 86n  ̂ the form of a cable, dated the 
•He , .arcL 1915, was a good notice of abandon- 

D® in respect of the requisition.
The plaintiffs appealed. 

aPpeli*' -̂.C. and C. T. Le Queme for the
-D. MacKinnon, K.G . and K. I .  Simey fo r 

respondents.
(S n Frederick Smith (A.-G .), S ir Gordon Hewart

G. W. Ricketts, and C. R. Dunlop were 
“sent on behalf of the Grown.
. I c k fo r d , L .J .— In  this court a number oftmintia were put forward on the one side and on

the other. M r. W right, for the shipowners, said 
that he did not intend to rely on the judgment 
below on any question relating to the closing of 
the Dardanelles ; he did not intend to have made 
that part of his case; and he certainly expressly 
disclaimed making it  any part of his case in this 
court. Therefore, it  is not necessary to make 
any reference to what the effect of the closing of 
the Dardanelles may have been.

So far as their case is concerned, the points 
made for the appellants in this oourt were, first 
of all, that a good notice of abandonment had 
been given; secondly, that the requisition of 
the 5th March 1915, which was served by the 
Adm iralty on the owners of the vessel, whether it  
was ultra vires or not, operated as a restraint of 
princes within the meaning of the policy; and as 
a th ird point they contended that suoh an inter
ruption of the adventure, such a putting an end 
to the adventure, could not be said to be a delay 
within the meaning of the exception clause in  
the policy, which expressly excluded all claims 
due to delay.

On the other hand, for respondents i t  was 
contended, first of all, that the notice of abandon
ment was not a good or sufficient notice, or, as 
M r. MacKinnon phrased it, there was no timely 
notice of abandonment; secondly, i t  was con
tended that i t  was not possible for the assured to 
contend that the requisition brought about a 
constructive total loss of the goods, because in 
fact the goods had been previously lost, and the 
previous loss was said to arise as the result of 
the closing of the Dardanelles, and it  was con
tended that there cannot be a loss of goods which 
have been already completely lo s t; the th ird  
point takon was that the case fell within the 
exception in the policy, to which I  have already 
referred, excluding all claims due to delay ; and, 
lastly, it  was said thsd, whatever view is taken 
about the authority of the Adm iralty to issue the 
requisition, when the form and effect of the requisi
tion is considered, i t  does not amount to a restraint 
of princes, that i t  is really nothing more than a 
request to the particular shipowner to enter into 
a form of contract under which his vessel would 
be placed at the disposal of the authorities; and 
I  think i t  was also contended, as a branch of that 
point, that the requisition was in fact ultra  vires 
and of no binding force.

Bailhache, J. did decide that the requisition by 
the Adm iralty was ultra vires, and the Attorney- 
General attended and expressed a wish to be 
allowed to argue the question of the prerogative, 
and the validity of the requisition, i f  the court 
felt itself bound to come to any decision on that 
particular point. But, after hearing the argu
ments, we intimated to the Attorney-General 
that in our opinion it  would not be necessary to 
come to atiy decision on that particular point, 
and he thereupon indicated that he did not think 
i t  would be necessary for him to address the 
court, or for the court to express any opinion on 
the point.

The points I  have summarised in this way are 
in  themselves points of great interest and very 
considerable difficulty, and they were presented 
to the court by counsel on both sides with 
admirable clearness and commendable brevity. 
They, however, depend on the particular facts of 
this case, and a decision on them would not 
necessarily, or at all, be of any general u tility .
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A ll the members of the court are agreed on 
one point, which goes to the root of the dispute 
between these parties; and that is the point 
having reference to the question as to whether 
the notice of abandonment was or was not a good 
and effective and timely notice of abandonment; 
and in my opinion, and in this the other members 
of the court agree, the notice of abandonment 
was not a good notice of abandonment. That 
being so, it  disposes of the case, and, in the cir
cumstances I  have mentioned, i t  does not seem 
to me necessary to give any decision on the other 
points.

[The Lord Justice proceeded to review the 
evidence, and to give reasons why the cable of 
the 5th March was not a good notice of abandon
ment, but was of the nature of a proposed 
compromise.]

W a r r i n g t o n  and S c r u t t o n , L .JJ . con
curred in holding that there had been no aban
donment.

S c r u t t o n , L.J . said with reference to the 
question of “ restraint of princes ” and the Royal 
Prerogative: W ith  regard to the claim for loss 
by requisitioning, Bailhache, J. held that the 
requisitioning, such as i t  was, was not a restraint 
of princes because it  was u l t r a  v ire s , and any 
compliance by the Bhip with i t  was not by 
restraint, but by a desire to help one’s country 
and, incidentally, to do a good thing for one’s 
own pocket. On the question whether i t  was 
u l t r a  v ires , whether it  was or was not within 
the Royal Prerogative to requisition ships 
out of territorial waters, the learned judge 
did not hear any arguments by those repre
senting the Crown. The law officers appeared 
before us, and were prepared to argue that i t  was 
within the Royal Prerogative. I  desire to express 
no opinion, one way or the other, as to whether 
the learned judge was right in his view, and I  
have heard no arguments on the subject. Assum
ing that it  was u l t r a  v ire s , the learned judge held 
that it  was not a restraint of princes. Again I  
do not desire to express any final opinion on that 
point. I  doubt very much whether the learned 
judge was right, but I  do not desire to express 
any final opinion on that point, in view of the 
conclusive answer to the plaintiffs' claim which 
exists on the notice of abandonment.

For these reasons I  arrive at the same result as 
the learned judge, and for the reasons I  have 
indicated, and not for the reasons by which he 
arrived at it. . , , .

A p p e a l  d is m is s e d .

Solicitors for the appellants, B o t te r c l l and 
B oche.

Solicitors for the respondents, W . A . C ru m p  
and Son.

Solicitor for the Crown, T re a s u ry  S o lic ito r .

T h u rs d a y , Oct. 31, 1918.
(Before B a n k e s , W a r r i n g t o n , and 

S c r u t t o n , L .JJ .)
P y m a n  S t e a m s h i p  C o m p a n y  L i m i t e d  v . L o r d 3 

C o m m i s s i o n e r s  o f  t h e  A d m i r a l t y , (a )
AT PEAL FROM THE KING’S BENCH DIVISION- 

R e q u is itio n  — C h a rte r-p a r ty  — Owners lia b le  S0T 
p e rils  o f the sea— A d m ira lty  lia b le  f o r  w a r risks  
— Salvage — A p p o rtio n m e n t o f  salvage where 
w a r r is k  im m in e n t.

O n the 17th Feb, 1915 the s team ship  R ., w hich  had 
been re q u is itio n e d  by the A d m ira lty  an d  was held 
by them u n d e r a  tim e  cha rie r, broke her p ro p e ller 
in  the N o r th  Sea on a voyage between Rotterdam  
an d  the T yn e . A  gale was b low in g  a n d  a high 
sea ru n n in g , a n d  there w as im m in e n t r is k  o f  the 
vessel ru n n in g  on to a G erm an m in e fie ld . A nother 
vessel took the R. in  tow  a n d  brought her safe ly 1° 
R otte rdam . A s  a re su lt o f salvage proceedings> 
the sum  o f 30001,' was agreed to be p a id  to the 
salvors, i t  be ing le ft to a n  a rb itra to r  to decide the 
inc idence o f  l ia  b ility  as between the ow ners o f the 
sh ip  and  the A d m ira lty  B y  the ch a rte r-p a rty  the 
A d m ira lty  were no t to be lia b le  f o r  sea r isks , but 
took the o rd in a ry  w a r r isks . The a rb itra to r  fo u n d  
th a t w h ile  the vessel was d isab led  she w as exposed 
to the danger o f  d r iv in g  on to  the m in e fie ld  and t° 
added r is k  f ro m  subm arines, a n d  th  i t  the A dm ira lty , 
were lia b le  to  v a y  7501., p a r t  o f  the sa id  sum  °J 
30001.

H eld , tha t, the s h ip  h a v in g  been saved fro m  w a r risks  
as w e ll 'as f ro m  m a rin e  r is ks , the a rb it ra to r  v>aS 
r ig h t i n  la w  in  f in d in g  the A d m ira lty  lia b le  to p aV 

f o r  a  p o r t io n  o f the salvage services.
D ec is ion  o f  B a ilhach e , J .  (14 A sp . M a r .  L a w  ^as- 

171; 118 L . T .  R ep. 30; (1918)1 K .  B .  480) 
affirm ed.

A p p e a l  by the Adm iralty from a decision 
Bailhache, J. on an award stated in the form of a 
special case for the opinion of the court.

The special case is set out at length at 
L. T. Rep. 30.

Sir G o rd o n  H e w a r t  (S.-G.) and D u n lo p  for 
Admiralty.

R . A . W r ig h t , K .C . and B a llo c h , for the ship- 
owners, were not called upon.

B a n k e s , L .J .— In  this case I  entirely agr®e 
with the conclusion at which Bailhache, J. arrived; 
and with the grounds upon which he reached it ’ 
but, having regard to the arguments which b&v® 
been addressed to us on behalf of the appellant. A 
will only add my own opinion in very few word3* 

M r. Dunlop has argued that the true test to 
apply is to treat the matter as though it  were a® 
action by ship against underwriters.' I  do ri° c 
agree for a reason which I  will mention directly; 
His second point is that the salvage award lS 
indivisible in law ; with that I  do not ag 'ee’ 
and I  will state the reasons quite shortly. .

The matter for consideration is the amO'H® 
awarded for salvage services, and that o u g h t  t 
depend to some extent upon the degree of dang®* 
to which the property was exposed. It' tb 
danger was single, i t  may woll be that the salvai 
award would be indivisible; but if the dang®* 
was double, I  see no reason in law why 1 
amount awarded should not be d iv is ib le ,*^ .
(a) Reported by E dw auh  J. M. Ch a p l in , Eaq., JBarriater-»t-):'a,f'
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why the person whose duty it  was to fix the 
Amount ot' the salvage should not, i i  he had 
keen asked to do so, say: “ I  find that this 
vessel was exposed to two different classes of 
danger, one from the sea, the action of wind, 
?mve, and storm— a sea p eril; the other, a danger 
j rom a minefield—a war p eril; and 1 say that if  
•¿is vessel had been exposed to the danger from 
i “0 seas merely, I  Bhould have awarded blank 
Pounds, but, as the fact is, as I  find, that she was 
Exposed also to the war peril, I  award, in addition 
to blank pounds, x pounds.” I  see no reason in 
law why the person who has to award the salvage 
suould not do that if  the parties agree to give him 
auch jurisdiction.

Although these parties themselves had not split 
the amount of salvage, upon which they agreed, 
>nto two separate sums, when the parties agreed 
t° arbitration, i t  seems to me that they in sub
stance asked the arbitrator to do what they might 
bave done themselves ; and he finds that in his 
Vlow the amount of salvage, the 3000Z., was 
enhanced to the extent of 750/. by the war peril 
to which the vessel was exposed in  addition to the 
sea peril to which she had been originally exposed.
. uder those circumstances it  seems to me quite 
'm material to consider the question of causa 
Pr o x im a . I f  that view of the matter is one which 
' au be properly taken in law, it  seems to me that 
he question as to the liability of the Adm iralty  

“^der the oharter, T . 99, is clear; i t  is not even a 
'bastion of an implied contract, because, accepting 

ut*-view that the amount of the salvage occasioned 
J  a peril has always been recovered without 
'spute under an averment that there was a loss 
? Ihe peri), i t  seems to me that the language of 

i ause 19 itseif covers the particular case,which we 
ave to consider.

grounds I  th ink that the judgment of
J. was right.

B a r r in g t o n , L .J .— I  agree.
I'he question, to my mind, is simply one of the 

obstruction of this contract. I  am quite conscious 
j  at, in expressing my views on the construction, 

may be expressing those of one who looks ut 
te L c.oritract without much experience of the 
j Obuicalities relating to the law of marine 

surance ; but I  receive some comfort from the 
^mission of the Solicitor- General that this is not 
a insurance policy, but is a contract of another 

Uature,
I  turn to the contract to see how the meaning 

‘ likes one without reference to any technicalities, 
be^66 ^  Pr° vides that the Adm iralty is not to 
n .keld liable if  the steamer be, amongst other 
(..ings, “ injured in consequence of dangers of 
H’a 6<3a'.” Clause 19 provides that the “ risks of 
risk are taken by the Adm iralty are those
j, * 8 which would be excluded from an ordinary 
.. glish policy of marine insurance by the 
ti granted free of capture, seizure, and deten- 
t0 ? ’ clause. In  other words, the Adm iralty  
o *  .upon themselves those risks which are so 

?pribed as risks of war.
be “ is ship was exposed after the breaking of 
t0 Propeller shaft, which arose from sea risks, 
ka,/18̂  in ju ry  from two causes; she might 

0 a been injured further by more sea risks 
s,' f! being at sea in bad weather with a propeller 
Him ”ro*ien- B ib  she was exposed to a special 

Particular risk constituting a war risk

■jCn those
Bailhache,

arising from the position in which she happened 
to be at the time—namely, the risk of drifting  
upon the German minefield. Under clause 19 
it  seems clear, putting aside technicalities, that 
the Adm iralty undertook the risk of injury  
arising from those circumstances.

The ship was salved; she was thereby with
drawn not only from the sea risks to which she 
was exposed, but also from this special and par
ticular war risk; and not only that, but the 
difficulties of the salvage were obviously increased 
by the presence of these particular war risks, 
because, if  i t  had not been for them, apparently 
she might have been towed away at once and 
taken, as was originally intended, to this country 
instead of being taken to Rotterdam. Further, 
I  understand it  is admitted that payments made 
to avert an injury may be recovered under such 
a clause as the present in the same way as loss 
occasioned by the injury itself. The arbitrator 
has, in my opinion, been invited by the parties 
to Eay in effect whether some and what part of 
the gross 3000Z. awarded for salvage was awarded 
in respectof averting in jury from the war risk 
H e has Baid that the 750/. was so incurred. I f  it 
was so incurred, and if that is equivalent, for the 
purpose of determining liability under this con
tract, as I  think it  is, to actual injury having 
been sustained, then it  seems to me clear that, 
on the true construction of clause 19, that was 
one of the risks undertaken by the Admiralty, 
and, consequently, the award and the judgment 
of Bailhache, J. were correct in determining that 
that Bum ought to be paid by the Admiralty.

S c e u t t o n , L .J .— I  have listened with attention 
to the arguments presented on behalf of the 
Crown. I  think, however, this is a very clear 
case.

I t  is necessary to see whab it  is not. I t  is 
not a question whether a salvage action in  per
sonam could be brought against the Admiralty  
under these circumstances. I f  i t  were, the case 
of Carqo ex Port Victor (9 Asp. Mar. Law Cas. 
182; 84 L . T. Rep. 677; (1901) P . 243),
following the well-known passage of Sir James 
Hannen in The Five Steel Barges (63 L . T. 
Rep. 499; 15 Prob. Div. 142), would require 
very careful consideration. Nor is i t  the case 
of a claim by the shipowner against his marine 
or his war risk underwriters for the whole 
amount of the salvage with a defence by the 
underwriters that they are only liable for part. 
I  can see that great difficulties might arise in 
proving the facia necessary to support such a 
defence by the underwriters. I  am not finally 
deciding the question, but, if sufficient facts are 
proved, I  do not see any difficulty whatever in 
such a defence by underwriters.

This is, as Bailhache, J. said, a claim on the 
contract between the parties, and I  agree with my 
Lord that it  is not a question of implied but of 
express contract which the parties have made, 
read in the light of a mercantile document: The 
Adm iralty shall not be held liable for certain 
losses of the ship, which, looking at them, 
appear to be sea risks. “ The risks of war which 
are taken by the Adm iralty,” which I  read as 
being that “ the Adm iralty shall be held liable for 
certain losses and risks,” are those “ which would 
be excluded from an ordinary English policy of 
marine insurance” by the f.c.s. clause; such 
risks are taken by the Adm iralty, if  the ship be
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injured, “ on the ascertained value of such injury.” 
Since and earlier than Aitchiton v. Lohre (41 
L . T. Rep. 323; 4 App. Cas. 755) i t  has been a 
commonplace of English mercantile law that 
you can recover sums incurred to avert the peril 
as if  they were losses incurred by the peril itse lf; 
and, once you can get a proof that the sum paid by 
the shipowner was partly paid to avert the risk of 
marine loss and partly paid to avert the risk of 
loss by enemy mines, you have a casa where there 
has been a loss by sea perils and a loss by war 
perils ; and under those circumstances it  appears 
to me that the parties have clearly contracted 
that the Adm iralty shall not be liable for the loss 
by sea perils, and that they shall be liable for the 
loss by war perils.

I  am interested personally in Bailhache, J.’s 
judgment because it  is just the line of argument 
which he successfully addressed to the Rouse of 
Lords in Kruger v. M o e l Tryvan Ship Company 
(97 L, T. Rep. 143; (1907) A. C. 272), where the 
House of Lords held that he was right and that I  
was wrong. For these reasons I  am of opinion 
that the decision of Bailhache, J. was right.

Appeal dismissed.
Solicitors : Treasury Solicitor ; Botterell, Roche, 

and Temperley.

HIGH COURT OF JUSTICE.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

P R I Z E  C O U R T .

Thursday, June 6, 1918,
(Before Sir S. T. E v a n s , President.)

T h e  A l f r e d  N o b e l  ; T h e  B j o r n s t j e r n e  

B j o b n s o n  ; T h e  F r i d l a n d . (a )

Prize Court— Seizure of goods— Claim of neutrals__
Admission of claim —  Release of goods—Decree 

Decree obtained by misrepresentation and fraud 
— False affidavits— Rescission of decree.

Where a decree has been obtained by misrepresentation 
and fraud, the court has an inherent right to rescind 
the same upon the discovery of circumstances which 
i f  they had been known in the first instance would 
have prevented the decree being made.

I n this action the Procurator-General on behalf 
of the Crown claimed a declaration that an order 
made by the President, dated the 16th Sspt. 1915, 
in so far as it  directed the release of certain goods 
claimed by Messrs. Christensen and Thogersen, 
or the proceeds of the same, should be rescinded on 
the ground that the order was obtained by fraud, 
by fraudulent evidence, and by the fraudulent 
suppression of facts. The Crown further claimed 
that the goods or the proceeds thereof should now 
be condemned as prize.

The goods in question consisted of large quan
tities of lard and beef casings. These goods were 
shipped by three packing houses of Chicago 
namely, Morris and Co., the Cudahy Packing 
Company, and Armour and Co., in the Alfred 
Nobel, the Bjornstjerne Bjdmson, and the Fridland, 
three neutral vessels running between the United  
States and Denmark. The goods were shipped in

(a) Reported by J. A. Sl a t e s , Esq., Barrlster-»t-L»w.

Oct. 1914, some two months after the outbreak ot 
war, and the port of destination was stated to be 
Copenhagen; but whilst on their voyage the80 
ships and others were seizad by the'B ritish  navy 
and claimed as prize. Proceedings followed 
the Prize Court, and the whole matter was 
adjudicated upon in the case of The K im  ( l * 0 
L . T. Rep. 1064; (1915) P. 215), when some good8 
were condemned and other goods were release0. 
Amongst the goods released were portions of tbe 
cargoes of the above/ named three vessels, a olai® 
having been put in as to the same by Messrs- 
ChriBtensen and Thogersen. The claim was suP' 
ported by an affidavit of M r. Thogersen, the sol0 
proprietor of the firm, in which he swore, inter aUa' 
that the goods were bought for their own customer® 
in Scandinavia, and th a t” they were purchased f° r 
the purpose of taking a place in our ordinary 
stock, so that we might be in a position to comply 
with the orders of our customers when receive0. 
They were not purchased by my firm for tb« 
purpose of selling to the Government or the arm00 
forces of any Power at war with Great Britain ot 
her allies, or to any contractor of any 800f  
Government, or any person trading with sue0 
persons. I  say that my firm have not eith«r 
before or since the outbreak of the present war 
sold any goods to any such Government °r 
persons.” As above stated, the learned P rC" 
sident, upon the evidence adduced, made 00 
order for the release of the goods. The P r°' 
curator-General entered an appeal, but bef0r0 
the appeal was heard i t  appeared that 
Thogersen had been convicted of fraud in D 00' 
mark, and in the course of the proceedings tber 
it  was proved that the statements made by M r' 
Thogersen in the above mentioned affidavit wer, 
absolutely false, and that the goods which b»° 
been released had been intended for Germany- 
Thereupon the Procurator-General issued b̂ 
writ in the present action.

There was no appearance to the writ, and Mes8r8j 
Christensen and Thogersen were not represent0 
at the hearing.

The Solicitor-General (Sir Gordon Hewarf, 
and R. A. Wright, K .C . for the Procurator' 
General,— The order for release should be 00 
aside. I t  had been obtained by fraud, and tb0 0̂ 
was an inherent jurisdiction in every court 
rescind a judgment which was obtained by fra00' 
The affidavit of M r. Thogersen was obviousU 
false, and the statements made therein were 800 
that an indictment for perjury would lie. 
court had given its decision upon the evid000 
contained in the affidavit, whereas, if  the tr 
facts had been known, the order would most 00 ( 
tainly not have been made. Fraud viti»*® 
everything, and under the circumstances 
court should not only rescind the order for rele*,, 9 
which had been made, but declare the g°°° 
lawful prize. They cited

Camm ell v. Sewell, 3, H. & N. 617 ; <
Castrique v. Im rie , 23 L. T. Rep. 48; L. Rep. 4 B-01 

f 14; j .
A bou lo ffv . Oppenheimer, 47 L. T. Rep. 325 ; 10 W- 

Div. 295 ;
B irc h  v. B irc h , 86 L. T. Rep. 364; (1902) P. 1̂ 0 _ 
B rig h t v. Sellar, 89 L. T. Rep. 431 ; (1904) 1K-

The P r e s i d e n t .— The Crown is m a k in g  
application in this case for an order to set a®1 
an order for the release of goods or their V1 r 
ceeds, which I  made in reference to the claim®
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^easra. Christensen and Thogersen in the case 
The K im  (ubi sup.). They make that appli

cation upon facts which have come to the know- 
*fidge of the Crown and the Crown’s advisers 
8ln®e the judgment which I  delivered and the 
°ider which I  made on the 16th Sept. 1915. The 
conclusion to which I  reluctantly came, as I  have 
shown by the expressions used in the judgment, 
¡»as upon the evidence as then laid before me. 
the goods claimed by them were shipped to them 
8-8 bond fide purchasers, and not as people who 
?°ted as agents for Borne of the American packers 
*h order to get goods into Germany. The new 
“acts ascertained by the Procurator-General and 
how placed before the court show that at this 
Particular time goods of this description which 
had been shipped by the Cudahy Company were 
Cither transferred by them into Germany direct, 
j*1 that terms were made in defiance of the 
declaration they made to get the goods sent to 
8*i enemy country. The real question which I  
have to decide is whether or not, i f  the whole 
ruth had been put before me— which I  now know 

he the case— when I  dealt with their plaim in 
■¡■he K im  (ubi sup.), I  should have come to the 
°°nolusion I  then did.

I t  is said by the Crown that the whole truth  
2as not put before me, and clearly i t  was not. 
*here was clearly a suppressio veri, and there was 
hiure than a suggestio falsi —  there was an 
Jfpreesio falsi. The statement made by M r. 

hogereen, the proprietor of this firm, was that he 
?u all his customers in  Scandinavia, that some 

on goods had been sold already to such 
jUBtomers, and that those- goodB which had not 
^ c u  sold were intended also for Scandinavian 
, Ustomers, and to be imported in that way into 
,ue common stock of Soandinavia and were not 
n^uded to be sent into Germany.
•■“ very court haB an inherent right to set aside 

bv <ir^er which i t  has made, and which is procured 
y "and, and that applies to the Prize Court 
itainly as strongly as to any other court. I t  

8Unot be too well known that claimants who 
®8>re to establish their claims must put their 

t, 8e honestly, fairly , candidly, and fu lly before 
tb6 ?°ur*" That has been said in the course of 
ft  6 âst three years over and over again. So far 
Da*? having done so, the deponent in this 
Unf ° U'ar case deliberately stated what was 
, * ru® and implied what was false, suppressed 
the 8r*a* facts which could have been laid before 
tor Conrt> and, just ashehas suffered punishment 
v conduct of that kind in his own country, and 
fin ^ sev®r® punishment by imprisonment and 
can’-80 k® suffers such punishment as this court 

u impose on him by losing the goods, or the 
the06 • 8 ^h® goods, which I  released to him by

uriginal order which I  made in his favour.Y u ru e r  wm uu j. xuttuu m  m o ia * u u i .

tj/.^ c c in d  the order which I  made, and I  declare 
gu, 8 these goods were goods which were confisc- 
8UcbaS Pr’ze> and I  condemn the proceeds as

f i^ ? ^ ° i t o r  fo r, th e  P ro cu ra to r-G e n e ra l, Treasury 
itor.

June 5 and 14, 1918.
(Before Sir S. T . E v a n s , President.)

T h e  Z a a n i .a u d . (a)
Prize Court— Conditional contraband—Neutral con

signees —  Insurance by consignees with neutral 
underwriters— Seizure of goods— Payment by un
derwriters after seizure —  Remittance of price of 
goods by consignees to shippers —Claimant shippers 
no longer owners of goods--Claim of shippers 
dismissed.

The claimants of certain goods shipped the same 
from a neutral port in South America and con
signed them to a firm in  Holland on a Dutch 
steamship towards the end of 1915. The goods 
were declared to be conditional contraband in Jan. 
1916 whilst the steamship was on its voyage, and 
were seized in March 1916. The Dutch firm put 
in a claim to the goods in June 1916, but this was 
abandoned. Fifteen months later the shippers put 
in a claim alleging ihat they were the owners of the 
goods and that the same had not an enemy destina
tion. I t  appeared that the Dutch consignees had, in 
pursuance of an agreement for that purpose, insured 
the goods with Dutch underwriters against risk 
of capture, and that the latter had paid over the 
insurance money. The consignees had afterwards 
remitted the price of the goods to the shippers, the 
claimants.

Held, that under the circumstances of the case the 
claimants had parted with their rights in the goods, 
and that where claimants have after sei :ure parted 
with their rights to goods, which are liable to con
demnation, to other persons, whether insurers or 
not, and have so ceased by their own acts to be 
the owners of the goods, no order will be made for 
the release of the goods to them.

T h i s  was a case in which the Procurator-General, 
on behalf of the Crown, sought the condemnation 
of the proceeds of certain consignments of 
sausage oasings seized on board the Dutch steam
ship Zaanland. A t  the same time condemnation 
was asked as to consignments of a similar 
character on board a Norwegian steamship, the 
Bra K ar, and a S wedish steamship, the Urna. No 
olaim had been made as to the cargo of the Bra  
K a r, and the claim as to the Urna had been 
abandoned. Consequently, only the claim as to 
the cargo of the Zaanland remained to be 
adjudicated upon.

The consignment on board the Zaanland  which 
was in question consisted of 150 casks of sausage 
casings, which were shipped at Buenos Ayres by 
Penelas Morini and Grosso, under bills of lading 
dated the 31st Dec. 1915. The goods were con
signed to the Netherlands Oversea Trust for 
Gustav J. W itt  and Co., of Amsterdam. Sausage 
skins were declared to be conditional contraband 
on the 27th Jan. 1916. The Zaanland sailed from  
Buenos Ayres about the end of 1915 or the 
beginning of 1916, and arrived at the port of 
London in March 1916. The goods were seized 
in the port of London on the 8th March 1916, and 
the w rit was issued on the 20th April 1916. A  
claim to the goods was put in by Gustav J. W itt  
and Co., filed the 29th June 1916, as neutral 
owners, but this was afterwards abandoned. 
Subsequently, on the 2nd Oot. 1917, another claim 
was put in, this time on babalf of Penelas 
M orini and Grosso, who alleged that the property

(a) Reported by J, A . Sla te r , E bq. , B u rla te r- it-L e rr.
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in the goods had remained in them ; that they 
were intended for consumption in Holland, and 
that they had no enemy destination. Except for 
the change in the name of the claimants, the 
claims in each case were identical.

According to the affidavits filed in the case, 
which are sufficiently referred to in the judg
ment, the goods were insured by Gustav J. W itt  
and Co. against risk of capture, and after the 
seizure the underwriters paid the insurance money 
to Gustav J. W itt and Co., who in turn  paid the 
value of the goods to the present claimants, 
Penelas M orini and Grosso. I t  was further 
shown that the claimants had been in the habit 
of sending goods to Europe consigned to Gustav
J. W it t  and Co.—th9 head of which firm was a 
German and also interested in a firm of the same 
name at Hamburg— and other consignees in 
Europe with the object of forwarding them to 
Germany.

On behalf of the Crown it  was contended that 
Gustav J. W itt  and Co. were merely agents for 
forwarding the goods to Germany, and that the 
real destination of the sausage casings was an 
enemy country. Moreover, it  was urged that the 
claimants had been paid in fu ll for the goods, and 
that they had thereby ceased to be the owners of 
the same. The claimants joined issue on both 
these grounds.

The Solicitor-General (Sir Gordon Hewart,
K . C.) and Trickett for the Procurator-General.

Balloch and Darby for the claimants.
Inskip, K .C . and Hansell for the Netherlands 

Oversee Trust. Car. adv, vulL

June 14.— The P r e s id e n t .— The Crown asks 
for condemnation of the proceeds of certain con
signments of casings seized on board the 
Zaanland, Bra K ar, and TJrna. The consignments 
were: (1) 150 casks of casings shipped on the 
Dutch vessel Zaanland, by Penelas M orini and 
Grosso, of, Buenos Ayres, under bills of lading 
made out to the Netbetlands Oversea Trust, for 
Gustav J. W itt  and Co., of Amsterdam; (2) sixty- 
five casks and nine casks of .salted tripe shipped 
respectively on the Bra K ar, a Norwegian vessel, 
by Penelas Morini and Grosso and A. Brazelli 
respectively, under bills of lading made out to the 
Norsk Farmindustrie, of Christiania; and (3) 
seventy tierces of casing3 shipped on the Urna, 
a Swedish vessel, by H . K ru ll, of New York, to 
his order at Copenhagen.

The shipments were made at the end of 1915 
and the beginning of 1916. No appearance was 
entered, nor was any claim made to consign
ments (2). K ru ll entered an appearance in respect 
of consignment (3), but no claim was filed; and the 
solicitors who had caused the appearance to be 
entered informed the Procurator-General before 
the hearing that they were not instructed to 
proceed any further in the matter. Having  
regard to the facts disclosed in the evidence, 
i t  is clear that the goods comprised in consign
ments (2) and (3) were subject to condemnation 
as conditional contrabrand destined for Hamburg.

The claim to the goods seized on theZaanland  
remains to be dealt with. The first claim to these 
was made by Gustav J. W itt  and Co. on the 29th 
June 1916, on the ground that they were the 
“ neutral owners.” This claim was abandoned. 
For it  was substituted one by the said Penelas

Morini and Grosso, filed on the 2nd Oct. 1917. R  
was contended that the property had r e m a i n e d  >® 

them ; and it  was alleged that the goods were 
destined for Holland for consumption in that 
country, and had no enemy destination.

The evidence adduced in the present proceeding0 
does not require to be dissected and explained in a® 
great detail as has often been the case when ship' 
ments captured on voyages to Holland and Sc*®' 
dinavia have come before this court. For it  wa® 
admitted— as, indeed, the documents amP 
showed— that the claimants had been in the habit 
of consigning goods to agents in Europe, including 
Gustav J. W itt  and Co., to neutral ports, with tb0 
object of disposing of them in the profitable 
markets of Germany ; and that they desired to 
continue to do so, notwithstanding the increase ot 
the risk of capture.

But the contention was that the particular 
goods now in question were sent bond fide to agent® 
in Rotterdam to carry out a contract with neutra 
purchasers in Holland, who declared, and honestly 
intended, that the goods should form part of th® 
common stock of Holland, and be consumed in tb» 
country. These purchasers were said to be tb0 
General Provision Company, of Amsterdam® 
Reliance was placed on the fact that the good® 
were consigned to the Netherlands Oversea T i'a® 
for Gustav J. W itt  and Co., the agents. .

A t  the end of 1915 i t  was itc  jnveniently diffi°u.,' 
to ship such articles as these to Holland unless > 
was done through the trust. B u t even where tb 
sanction of the trust had been obtained, it 16 
notorious that persons engaged in trade of a 00®' 
traband nature attempted to circumvent tb 
obstacles, and to escape the consequences of tb 
breaches of obligations entered into with the tr®8  ̂
Some succeeded ; others were detected, a® 
suffered. One main question of fact, therefore; '  ̂
be investigated in this case is whether it  wa 
honestly intended by Gustav J. W itt and Co. a®,
the General Provision Company to carry out

madethe ostensible object of the consignment »*—  ̂
through the trust, by adherence to the word a® 
spirit of the obligations involved. r

The case was founded first upon the affidavit o 
Theodor Thomsen, the only director of Gustav ■ 
W itt  and Co. He was a German, but he said ® 
had for years resided at Rotterdam. * Accordi®» 
to M r. Greenwood’s evidence, on behalf of t , 
Crown, Gustav J. W itt  himself, the proprietor 
the firm of the same name at Hamburg, was 
German, resident in Hamburg, and this has ® , 
been denied. I t  was said that the goods 801 z j 
formed part of a quantity sold to the Ge®01̂  
Provision Company on the 8th Dec. 1915. 
letter of that date, purporting to confirm the s» * 
was relied upon. That document did not ®PeC1 L  
any price, or any terms as to payment, insura® , 
or delivery, or any of the particulars usual a® 
necessary in such a contract. A  letter written 1 
Gustav J. W il t  and Co. to Penelas Morini a ^  
Grosso a fortnight later is inconsistent with a 8» 
having already taken place. The bills of lad* ” 
were dated the 31st Deo. 1915, and on the sa ^ 
date a consignment invoice was sent to Gustav , 
W itt  and Co. amounting to 20,950 fl. gross, a® 
16,946.5 fl. net, with a note at the foot, “ Grf,° 
c.i.f. Amsterdam.” re

On the 26th Jan. 1916, when the goods w0̂  
afloat, it  was said that the General Provi®* j. 
Company wrote to Gustav J. W it t  and Co. *
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they were willing to take the goods at the invoice 
price “ under known conditions, payment against 
bill of lading after it  has been indorsed by the 
Netherlands Oversea Trust.”

Thomsen, in his affidavit, said that the goods 
were insured with three Dutch underwriters for
26,000 fl., and that the insurance was covered on 
behalf of Gustav J. W it t  and Go. by the General 
Provision Company. The policy contains no 
reference to the General Provision Company, 
The insurance was for a fixed value, and that sum 
was paid, but no evidence was given as to how and 
by whom payment was made. Gustav J. W it t  
and Co. afterwards paid the claimants (Penelas 
Morini and Grosso) for the goods in an account 
sale of 22,000 fl. on or about the 19th Sept. 1916. 
An aspect of the case arising from this payment 
will be referred to hereafter. No communication 
Passing between Gustav J. W itt  and Co. and the 
General Provision Company was produced or 
spoken of from the 26th Jan, 1916 until a letter 
° f  the 27th Oct. 1916 ; no exchange of views about 
the seizure, or about the insurance which, it  was 
6aid, had been covered by the General Provision 
Company, or about anything else touching the 
goods.

The letter of the 27th Oct. 1916 was a statement 
Made at the request of Gustav J. W it t  and Co. I t  
appears to be a statement made in order to justify  
a refusal, or which did in fact refuse to disclose 
the company’s books. The only evidence sup
plied by the General Provision Company was an 
affidavit (sworn in Sept. 1917) made by one Eilers, 
their manager. I t  alleges the purchase, and con
tains the statement that the goods were to be 
6ealt with as other casings imported into Holland 
by the said General Provision Company, namely, 
to be unfatted, cleaned, and sold to butchers and 
wholesale dealers in Holland. I t  is silent as 
to any insurance effected by or through the 
company. I t  is not a helpful piece of evidence.

The only affidavit made for Penelas Morini and 
prosso was that of Angel Grosso, sworn on 
the 14th March 1918. I t  is so meagre as to be 
)[orthles8. I t  says nothing of the alleged sale to 
the General Provision Company, or about the 
Insurance of the goods, or about the fact that 
penelas Morini and Grosso had been paid for 
them a year and a half before.

In  the investigation and the testing of the 
claim, obvious questions like the following arise : 
^*ho were the General Provision Company ? 
** hat is their history since the war ? Ought the 
court upon the evidence adduced to rely upon the 
allegations that they bought the goods for con- 
8umption in Holland P Or, if not, what are the 
reasonable and proper inferences from the facts P

This company has already bsen before this 
court. Thirty  tierces of casings consigned to it  
at Rotterdam through a firm carrying on busi- 
?®sa in Chicago and Hamburg towards the end of 
1915 were con iemned by this court last year. The 
°°njpany entered a ciaim to those goods, but its 
counsel said that he was instructed not to proceed 
with the claim.
. Oa the 28th JaD. 1916 the company seems 
t0 have written a letter to a M r. Laurence, 
? Merchant in the United States, who replied 
M an intercepted letter, dated the 3rd March 
„"16, exhibited to M r. Greenwood’s affidavit, 
ih e  company’s letter was written a couple 
ot days after the alleged final acceptance by 

Vox,. X IV . ,  N . S.

the company of the goods now claimed by the 
claimants, so that it reveals the attitude and con
duct of the company at a material time, The 
reply shows that the company had said that it  
could and would receive casings in Holland for 
transmission into Germany. No officer of the 
company has given an answer upon this matter, 
but a letter from the claimants’ legal adviser in 
Holland was read by counsel. This admitted the 
receipt of the letter from M r. Laurence, but denied 
that the company had written the letter to which 
i t  purported to be a reply. A feeble explanation 
was put forward that the letter written in the 
name of the company was the clandestine work 
of a German clerk in the company’s office. I  
cannot accept this story. This company also, 
according to the evidence of M r. Greenwood, ex
ported to Mannheim about 40 tons of meat in 
Aug. 1916. This has not been denied. Again, 
an intercepted letter of the 14th March 1916, 
exhibited by M r. Greenwood, shows the relation
ship of the company— which is there indicated as 
“ G.P.C.”— with Brecht, of St. Louis, and Brechr, 
of Hamburg, in dealings with goods of the same 
description as those now in question. I t  is not 
necessary to go into further particulars about the 
activities of the company with B recht; Schaub 
and C o .; Leube; the Algemeene Commissie 
Vennootschap, and other persons and firms 
carrying on trade in contraband goods with 
Germany.

The conclusion to which the evidence has led 
the court is that Gustav J. W itt  and Co. procured 
the consent of the Netherlands O versea Trust to 
the consignment of the goods through the trust to 
Gustav J. W itt  and Co., on the pretence that the 
goods were sold to the General Provision Company 
for consumption in Holland, whereas in truth and 
in fact Gustav J. W itt  and Co. and the General 
Provision Company acted only as channels 
through which the goods were intended by all 
parties concerned to be sent to Germany ; and the 
ship’s papers did not disclose the real consignees 
and purchasers.

I ,  therefore, disallow the claim. I  declare that 
the goods were destined to the enemy at Hamburg, 
a base of supply and of warlike operations, and, 
being conditional contraband, they were subject 
to seizure and confiscation. For the reasons 
stated the judgment of the court is that the goods 
seized on this ship, as well as on the other two 
ship above na med or their proceeds, be condemned 
as good and lawful prize.

When I  set out some of the facts relating to 
the insurance of the goods laden in the Z&fxnl'xnd, 
and the payment of the insurance moneys to 
Gustav J. W itt  and Co., and the payment by 
Gustav J. W it t  and Co. to the claimants for the 
goods, I  stated that these circumstances would be 
further referred to, as they raised an aspect of the 
case which requires consideration. I t  came out in 
the evidence that a fu ll year before the claimants 
filed their claim they had been paid in fu ll 
for the goods. Accordingly, if the goods or their 
proceeds were released to them, they would be 
paid twice over. The letters relating to the pay
ment of the insurances indicate that the payment 
was made upon the transfer of the documents 
and all rights of the consignees to the goods. I  
note, in passing, that after the payment was made 
to the claimants, Gustav J. W itt  and Co. wrote 
to them that i t  would be advisable that they

3 B
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should write to the solicitors that the goods 
were not paid for by Gustav J. W itt and Co. 
The insurers appear to have been three separate 
underwriters. The letters referred to speak of 
“ the insurance company.” No evidence was 
given as to who paid the insurance moneys. 
There may have been reinsurances, and in all 
probability there were. I t  has often been found 
in this court that insurances and reinsurances 
have been effected by German companies or 
underwriters in respect of goods consigned in the 
names of neutrals, and insured in the first 
instance in neutral countries.

Where the claimants have after seizure parted 
with their rights to the goods to other persons, 
whether insurers or not, and have so ceased by 
their own acts to be the owners of the goods, no 
order w ill be made for release of the goods to 
them. Such an order might enure to the benefit 
of the enemy as insurers, or reinsurers, or in 
some other capacity. I f  goods claimed have 
ceased to belong to claimants before they came 
into court to prove their title  as owners, their 
claim must fa i l : (see The Prinz Adalbert, 14 
Asp. M ar Law Cas. 81; 116 L  T. Rep. 802 ; (1917) 
A. C. 586).

I  should add, however, that although the court 
will not undertake to inquire into the interests of 
insurers, underwriters, or transferees sought to be 
protected under cover of a claim in the names of 
claimants who were owners at the time of seizure, 
nevertheless, if i t  transpires in the course of the 
proceedings that an order for the release of goods 
or proceeds to the nominal claimants would in 
fact enure to the benefit of enemy subjects, the 
court w ill decline to make an order which would 
have that effect: (see The Palm Branch, 13 Asp. 
Mar. Law Cas. 512 ; 115 L . T . Rep. 557 ; (1916)
P. 230).

Upon the evidence on this part of the case my 
conclusion is that, assuming the claimants were 
the owners of the goods at the time of seizure, 
they had ceased to be the owners at the time of 
their claim and of the hearing; and upou this 
ground also their claim must be disallowed.

Solicitors : for the Procurator-General, Treasury 
Solicitor ; for the claimants, Pritchard  and Sons; 
for the Netherlands Oversea Trust, A. M . 
Oppcnheimer.

I&ougc of Hortig.

Nov. 15, 16, and Dec. 12, 1918.
(Before the L o k d  Ch a n c e l l o r  (Lord Finlay), 

Viscount H a l d a n e , Loids Sh a w  of D u n 
f e r m l in e , Su m n e r , and W r e n b u r y )
B a n k  L in e  L im it e d  v . A r t h u r  Ca b e l  

a n d  Co (a)
A P P E A L  FR O M  T H E  COURT OF A P P E A L  IN  

E N G L A N D .

Time charier— Requisition of ship—Frustration 
of adventure.

The doctrine of frustration applies to a lime charier 
as well as to a voyage charter.

The appellants were the owners of the steamship Q.,

which had been chartered by the respondents under 
a time charter-party, dated the 16th Feb. 1915, for 
a period of twelve months from the time the vessel 
should be placed at the disposal of the charterers. 
The charter-party included the usual exceptions of 
arrests and restraint of princes, rulers, and people. 
The question was whether, as the result of the 
general requisition of the Q. by the Quvemment 
after the date of the charter parly, bat before the 
vess l had entered on her service under the contract, 
the adventure contemplated by the charter-party 
became frustrated and the contract thenceforth 
inoperative. The vessel was released after some 
months to the appellants on their undertaking to 
supply the Government with another vessel in her 
stead. On the vessel being released the appellants 
sold her to a third party.

In  an action by the charterers claiming damages for 
breach of the charter-party :

Held, ( l )  by all their Lordships, that the doclrin- of 
frustration was r.ot excluded by the hrms of the 
charter-party; and (2) ( Viscount Haldane dis
senting) that the requisition of the vessel for an 
indefinite period so destroyed the identity of the 
chartered service as to entitle the shipowners 1° 
treat the charter-party as at an end from the date 
of the requisition.

A p p e a l  from an order of the Court of Appeal 
reversing a judgment of Rowlatt, J.

The appellants were the owners of the steam
ship Quito and the respondents were the charterers 
of that vessel under a time charter-party dated 
the 16th Feb. 1915. The question for decision 
on this appeal was whether, as the result of the 
requisitioning of the Quito by His Majesty s 
Government after the date of the charter-party, 
but before the vessel bad actually entered on her 
service thereunder, the adventure contemplated 
by the charter-party became frustrated and the 
contract terminated.

The action was brought by the charterers for 
a declaration that the charter-party was not dis
solved by the ship having been requisitioned, and 
that the owners were bound to deliver her to the 
charterers.

Rowlatt, J. held that the shipowners were 
entitled to treat the charter as at an end, but on 
appeal that decision was by a majority reversed 
(Piokford and W arrington, L .JJ., Scrutton, L-J* 
dissentiente) and judgment was entered for the 
respondents for 13,3441., the agreed amount of th0 
damages. ,

The facts fu lly appear from the judgment o* 
the Lord Chancellor (Lord Finlay).

MacKinnon, K G . and Raeburn for the 
appellants.

Leclc, K  C., Dunlop, and Sir Robert Ashe f ° r 
the respondents.

The following judgments were read
The L o rd  C h a n c e l l o r  (Lord Finlay).—' I “ 

this case an action was brought by Messrs. Cap01 
and Co., the respondents, against the Bank Lid0 
Limited, the appellants, to recover damages 1°T 
failure by the defendants to put at the dispose 
of the plaintiffs the steamship Quito, which th 
plaintiffs had chartered from the defendants f° r 
a period of twelve months. The points of defen00 
allege that the vessel had been requisitioned by 
the British Government and that the charter w »(a) Reported by W . E. R e id , Esq., B urla te r-ftt-Law .
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put an end to by such requisitioning from its date 
(tbe 11th May 1915).

The case was tried by Rowlatt, J., who held iu 
favour of the defendants that the requisition had 
put an end to the contract.

On appeal the majority of the Court of Appeal 
(Pickford and Warrington, L .JJ.) reversed this 
decision. Scrutton, L .J . dissented and expressed 
his agreement with the conclusion arrived at by 
Rowlatt, J.

The Bank Line Lim ited now appeal to this 
House, and ask that the judgment of Rowlatt, J. 
shou>d be restored.

The charter is dated the 16th Feb. 1915, and 
was entered into between the appellants, owners 
of the Quito, and the respondents, the charterers. 
Ry the first clause the owners agreed to let, and 
the charterers to hire, tbe Bteamer for a term of 
twelve calendar months from the time the vessel 
should be delivered and placed at the disposal of 
the charterers ready to load at a coal port in the 
United Kingdom as ordered by the charterers, 
to be employed in trade between safe ports and 
Places within the limits of the United Kingdom, 
Prance, the Bay of Biscay, Portugal,Spain, and the 
Mediterranean not east of Sicily during the war.

By the fifth clause the charterers were to pay 
as hire 29191. per calendar month, commencing 
from the time the steamer was placed at their 
disposal. By the fourteenth clause i t  was pro- 
vided that throughout the charter losses or 
damages, whether in respect of goods carried or 
to be carried, or in other respects, should be abso
lutely excepted if  they arose from certain causes 
unumerated, among which were the act of God, 
Perils of the sea, and arrests and restraint of 
Princes, rulers, and peoples.

The two most important clauses for the 
Purposes of the present appeal are the twenty- 
®ixth and the th irty first, which run as follows:

26. T h a t the steamer sha ll be delivered under th is  
charter no t before the 1st A p r i l  1915, and, should the 
steamer no t have been delivered la tes t on the 30 lh  day 
° f  A p r i l  1915, charterers to  have the  op tion of cancelling 
th is  charter.

T h a t, should i t  be proved th a t the steamer th rough 
Unforeseen circum stances cannot be de livered by  the 
cancelling date, charterers, i f  required, sha ll w ith in  
fo rty -e ig h t hours a fte r receiv ing notice thereo f declare 
whether they cancel or w i l l  take de live ry  o f the 
steamer.

31. Charterers to  have op tion  of cancelling this 
charte r-party  should steamer be commandeered by 
Loverrim ent duriDg th is  charter.

The vessel was not ready by the cancelling 
date (the 30ih A pril 1915), but the respondents 
d'd not exercise their option of cancelling, nor 
w®re they invited to say whether they would 
uaticel or not. The Quito went into dry dock at 
H ull to prepare for entering upon service under 
the charter-party, and while there Bhe was, on the 
H th  May, requisitioned by the British Govern- 
tuunt. Efforts were made by the charterers and 
owners to get her released, but without success. 
t-*u the 17th May the charterers wrote that they 
“ ud informed the owners that they would take 
l ue steamer on her original charter on the same 
conditions for twelve months, if  tendered to the 
charterers any time within the next three months, 
cut no agreement was arrived at as to this sug
gestion. The efforts to get the vessel released 
ceased early in June 1915, and there was no

further communication between the parties on 
the subject until the 2nd Sept. 1915. On this 
last day the charterers, who had heard that the 
owners were selling the Quito, having got 
the Government to release her, called upon 
them to deliver the steamer under the charter. 
The owners replied on the same day that in 
their view the charter had long since become 
inoperative, as the owners were prevented from  
tendering the steamer within the exceptions in the 
charter, and added that the request that the 
owners should tender the steamer seemed to ask 
them to enter into an entirely new agreement, and 
not such as was contemplated by the charter of 
the 16tb Feb.

The facts were that in July 1915 the appellants 
had received from third parties an offer to 
purchase the Quito, which on the 11th Aug. they 
accepted, subject to their being able to procure 
her release from the requisition. On the 17 th 
Aug. the Government intimated that they would 
release the Quito, provided the owners replaced 
her by another vessel of theirs— the Manauri—  
which was free of engagements, and on the 2nd 
Sept, this was carried out and the Quito was 
released.

The appellants contend that they were not 
liable in the action, on the ground that they were 
entitled to treat the charter-party as at an ekid 
owing to the requisition by the Government, and 
the detention under it, as this amounted to a 
frustration of the adventure by circumstances 
beyond the appellants’ control. The respondents 
urged that on the construction of the charter- 
party all application of the doctrine of frustration 
was excluded, and denied that there was in fact 
any frustration of the adventure. Rowlatt, J. 
and Scrutton, L .J . held that the charter-party 
was at an end, the adventure having been frus
trated, while Pickford and Warrington, L .JJ. 
held that the charter-party was still in existence 
and awarded the plaintiffs damages on a scale 
which worked out at £13,000.

The doctrine that a contract may be put an end 
to by a vital change of circumstances has been 
repeatedly discussed in this House, and most 
recently in the case of the Metropolitan Water 
Board v. DicTc, Kerr, and Go. (117 L . T . Rep. 
766; (1918) A. 0 . 119), in which a great number 
of cases were reviewed. I  do not propose to 
repeat what has been said in these cases on the 
law of the subject, which is well settled, and 
proceed at once to consider the application of the 
doctrine to the circumstances of the present case.

The first question that falls to be determined 
is whether, as contended by the respondents, the 
doctrine of frustration of the adventure as 
terminating the contract is excluded by the terms 
of the charter-party. The clauses relied on as 
having this effect are clauses 26 and 31. In  my 
opinion neither of these clauses can have the 
effect of preventing the termination of the 
charter-party by the requisition in the present 
case and the detention under it.

Clause 26 provides that if the steamship should 
not have been deliveied by the end of A pril 1915 
the charterers were to have the option of cancel
ling the charter. This option would apply if  
there were any delay beyond the 30th April, and if  
the delay was through unforeseen circumstances (in 
other words, if  i t  was not due to the default of the 
owners) it  was provided by the second paragraph
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that the charterers might be called on to declare 
within forty-eight hours whether they cancelled or 
would take delivery of the steamship. I t  was urged 
for the respondents that this clause meant that 
only the charterers could cancel in case of non
delivery, and that however long the owners might 
have been prevented from delivering by unfore
seen circumstances beyond their control, they 
were bound to hold the vessel at the disposal of 
the charterers. I  cannot read this clause as 
having any such effect. The charter was to be 
for twelve months from delivery, which the 
owners were to make by the end of A pril unless 
prevented by unforeseen circumstances, in which 
case the charterers had the option of cancelling, 
however short the delay. I f ,  owing to unforeseen 
circumstances it  became impossible for the 
owners to deliver under the charter-party until 
many months after the end of April, the whole 
character of the adventure would be changed. A 
charter for twelve months from A p ril is clearly 
very different from a charter for twelve months 
from September. In  such a case the adventure 
contemplated by the charter is entirely frustrated 
and the owner when required to enter into a 
charter so different from that for which he had 
contracted, is entitled to say non hxa in  fcedera 
veni. In  other words, the owner is entitled to say 
that the contract is at an end on the doctrine of 
the frustration of the adventure as explained in 
Tam plin Steamship Company Limited v. Anglo- 
Mexican Petroleum Products Company (13 Asp. 
Mar. Law Gas. 467 ; 115 L . T . Rep. 315 ; (1916) 
2 A. 0 . 397). I t  would be quite unreasonable to 
construe clause 26 as meaning that the owners 
are in such a case to hold the vessel at the disposal 
of the charterers for an unlimited period.

In  the Tamplin Steamship case (sup.) the 
House of Lords was divided three to I wo, Lord 
Loreburn, Lord Parker, and Lord Buckmaster,
L.O. (who concurred with Lord Parker’s judg
ment) forming the majority, while Lord Haldane 
and Lord Atkinson disEented. But i t  will be 
found that the principles of law enunciated by 
Lord Loreburn and by the two dissentients are 
identical; the difference between them being as 
to the application of these principles to the 
particular circumstances of the case. The con
currence of Lord Parker and of Lord Buckmaster, 
L.O . with Lord Loreburn, was to some extent 
rested on the ground that a clause in the charter 
providing for the case of- restraint of princes 
would exclude the doctrine of frustration of the 
adventure as terminating the contract. This 
proposition should not, in my opinion, be regarded 
as forming part of the judgment of the House, and 
the judgment of Lord Parker when scrutinised 
will be found to treat this as only one of the 
circumstances which led him to the conclusion 
that in the case of the time chatter which was in 
question the doctrine of frustration was excluded.

Glause 31 cannot be relied on on behalf of the 
respondents any more than clause 26. Glause 31 
merely means that in case of the vessel being com
mandeered, the charterers might cancel at once 
without having to show that the detention was 
likely to last so long as to put an end to the 
contract within the meaning of the authorities.

The second question must, therefore, be deter
mined— namely, did the requisition of the vessel 
and the detention under i t  constitute a change 
of circumstances such as to entitle the owners to

treat the charter as at an end ? As events show, 
the release of the vessel could be procured by 
providing another instead, but there was no 
obligation on the owners to do this for the purpose 
of carrying out the charter. I t  was only after 
they had entered into the contract to sell the 
Quito conditionally on procuring her release that 
the owners provided a substitute to enable them 
to carry out their contract of rale. The entering 
into the contract of sale was an act showing that 
the owners treated the contract of charter as at 
an end. Were they justified in this P In  my 
opinion they were. They had concurred with the 
charterers in endeavouring to procure the release 
by the Adm iralty of the vessel. These efforts 
failed and were not continued after the 8th June. 
On the 3rd Sept, the charterers learned of the 
release which had been obtained by the substitu
tion of the Manauri in order to carry out the sale 
of the Quito and demanded delivery. In  my 
opinion, the owners were entitled to reply, as they 
did, that the contract had come to an end, as the 
detention had lasted so long that if  the vessel 
were delivered in September it  would be on a con
tract differing most materially from that provided 
for by the original charter.

For these reasons I  agree with the conclusion 
arrived at by Rowlatt, J. and Scrutton, L.J., !and 
think that the appeal should be allowed with costs 
here and below.

Yiscount H a l d a n e  — In  this case there are 
two questions : Is  the doctrine of what is called 
frustration excluded under the circumstances by 
the effect of the special stipulations in the 
charter-party P The stipulations I  refer to parti
cularly are that in clause 14, excepting loss or 
damage by restraint of princes; that in,clause 2b> 
providing for delivery under the charter-party by 
a certain date, and giving the charterers an option 
to cancel in the case of such delivery not taking 
place, and also in the case of being notified ot 
unforeseen circumstances making delivery impos
sible ; and clause 31, giving the charterers an 
option to cancel should the steamer be comman
deered during the currency of the charter-party- 
I f  this question be answered in the negative, and 
i t  is held that the doctrine of frustration 19 
applicable, was there in point of fact what 
amounted to frustration P

I  do not think that there is anything in the 
charter-party which excludes the doctrine ot 
frustration if the circumstances proved at the 
tria l amount in law to so much. As to the 
meaning of the principle I  have considered wba-
was said by Lord Atkinson and myself in Tampltn 
Steamship Company Limited  v. Anglo - Mexiec1̂  
Petroleum Products Company Limited (svp h 
I  see no reason to depart from what he an“ 
I  agreed in stating to be the principle, and 1 
do not think that Lord Loreburn said any
thing really different. Whether, in accordance 
with the modern tendency, the question is treate 
as one of construction, and an exception 19 
formulated as implied, or whether, as appear 
to have been the real ground of the j ““ £' 
ments in Baily  v. De Crespigny (19 L. T. R 0P; 
681; L . Rep 4 Q. B. 180), the question is regard« 
rather as one of a common mistake, consisting 1 
the present instance in the assumption that tu 
steamer was one which could be made availabl > 
does not matter. W hat is clear is that whe1, 
people enter into a contract which is
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f t r  the possibility of its performance on the con
tinued availability of the subject-matter, and that 
availability comes to an unforeseen end by reason 
of circumstances over which its owner had no 
control, the owner is not bound unless it is quite 
pleiu that he has contracted to be so. And such 
caseB as Geipel v. Smith (1 Asp. Mar. Law Cae. 
268; 26 L . T . Rep. 361; L  Rep. 7 Q. B. 401) and 
iJackson v. Union M arine Insurance Company 
(2 Asp. Mar. Law Cas. 435; 31 L . T. Rep. 789; 
L. Rep. 10 0 . P. 125) show that the application of 
the principle to a charter-party is not excluded 
hy the circumstance that the contract contains 
an express exemption clause covering what is 
•natter not fundamental in the same sense, loss 
or damage from restraint of princes.

The second question is whether in this case 
what happened amounted to a complete frustra
tion of the adventure. The contract, which was 
dated the 16th Feb. 1915, was for the use of the 
steamer for twelve months, not from any parti
cular date, but from the time when she should 
he delivered to and placed at the disposal of the 
charterers at a coal port to be designated by them 
hnder clause 26, already referred to. The delivery 
Was to take place not before the 1st April, and if 
•t did not take place at latest on the 3Ckh of that 
•honth the charterers were to have the right to 
cancel the charter-party. By clause 31 the 
charterers were expressly given the option to 
cancel if  the steamer should be commandeered by 
^he Government during the charter. I  think that 
this shows that such commandeering was con'em- 
plated by the parties as an event which would 
hot necessarily put an end to the basis of their 
contract, but might merely delay or interrupt the 
ctnployment of the vessel.

In  A pril the steamer was on a voyage from New  
,^ork to Rotterdam, and was delayed beyond the 
oOth April, the date at which the charterers had 
^h option to cancel. I t  was not until the 7th May 
t hat she reached H u ll, the port designated by the 
charterers under the contract, and she had to be 
hry docked for repairs until the 17th May. Oa 
¡¡he 10th of that month the Admiralty intimated 
that they would requisition one out of several 
?oips belonging to the appellants. The latter 
•Odicated that the Quito, the steamer in question, 
''as most readily available, but that she was 
hnder charter to the respondents. The Adm iralty  
"hereupon, on the 11th May, requisitioned her.

he respondents then urged the Adm iralty to 
please the Quito on the ground that she was to 

0 Used for supplying France with coal, and the
h.Ppellanfs appear to have supported the applica- 
jon. Both parties seem to have contemplated 
hat the requisition might not prove a prolonged 
he, and that the charter-party might still be 
aPable of being put into operation.

1 have read the correspondence between the 
Parties which followed on the requisition. In  
ccordance with a well-known rule of construction 

j. hlch lays down that a series of letters must be 
®ad as an entirety when it  is deBir.d to ascerfain 

j , . 0ther there was a final consensus, it is not 
sen  ̂ to Pause over phrases subsequently super- 
whu w*t'h a view to picking out an agreement 

hue the matter is continuing in the stage of 
i^Sctiation, Reading the letters with this rule 

mind I  think that their outcome, taken in 
„i.hjhnction with the oral evidence, was that 
“‘though on the 17th May 1915 M r. Scott, as

representing the respondents, writes to his brokers 
that he had informed the appellants that he 
would only take the steamer on her original 
charter on the same conditions for twelve months 
if she was tendered at any time within the next 
three months, nothing came of the suggestion. 
I t  is clear that in the subsequent correspondence 
the parties had in their minds that the requisition 
had not so far put an end to the charter. M r. 
Niven, who represented the appellants, appears 
from his evidence, given in cross-examination, to 
have thought that he could have got the Quito 
released at any time by offering the Adm iralty  
another steamer. U ltim ately, in August, he 
succeeded in this, but he did not make a definite 
attempt until he found that he could sell the 
Quito to a stranger. I  agree with the opinion of 
Pickford, L.J. that the parties never did take the 
view that the requisition had either been so long 
or would necessarily be so long as to put an 
end to the charter. I t  must be borne in mind 
that the term was twelve months, not from a 
definite date, but from the date when the 
steamer was delivered to the charterers, and 
that they intended to use her for the carriage of 
coal across the Channel, a use which they could 
put her to a t any period that was likely to call 
for it. I t  appears that the owners never asked 
the charterers to say whether they would cancel 
under the clause in the charter-party, or would 
take delivery of the steamer after release by the 
Adm iralty. Nor did they intimate that the 
charter was in their opinion at an end, but they 
left the charterers to await advice from them as 
to the prospect of the vessel being released. 
When, on the 2nd Sept,, the Quito was released 
by the Admiralty to her owners, who had nearly 
a month previously sold her to an outside pur
chaser, the release was, it was quite true, obtained 
only for the purpose of the sale, and on con
dition of substituting another steamer to go 
under requisition. The appellant owners were 
not bound to offer such a substitution in order 
to carry out their bargain with the respondent 
charterers, but I  think the character of the new 
transaction is relevant to the question whether 
at this period, or earlier, the appellants con
sidered the requisition to be a necessarily 
enduring one. I f  not, I  think that, under the terms 
of the charter-party, i t  was for the respondents 
to decide whether the transaction was one which 
they would wholly abandon or go on with.

Whether frustration has taken place is always 
a question which depends on the circumstances to 
which the principle is to be applied, rather than 
upon abstract considerations. 1 think that this 
is illustrated by what was decided in this House 
in the recent case of Metropolitan IVater Board 
v. Dick, Kerr, and Co. (sup.) and in the other 
authorities then examined. On. the facts before 
ub I  am unable to come to the conclusion that the 
appellants have succeeded in showing that the 
steamer was in point of fact, or was contemplated 
as being, under permanent requisition of such a 
character as to make the terms of the charter- 
party wholly inapplicable. She was required by 
the charterers for a cross-channel coal traffic, in 
which she could apparently have been employed 
at any date, and, although the charter was a time 
charter, the date of its commencement was not 
precise. The use to which the vessel was to be 
put was not in point of fact a use of such a
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nature that i t  was frustrated by what happened, 
and I  do not think that the parties at any time 
came to the conclusion that the prospect of 
Buch use was gone. There was therefore, in  
my opinion, no frustration in fact, and, having 
regard to the nature of the contract, no 
frustration in law either. I  agree with the 
conclusions arrived at by Pickford and W arring
ton, L  JJ., and I  think that the appeal ought 
to fail.

Lord Sh a w .— The facts of this case have been 
fu lly  placed before the House in the address of the 
Lord Chancellor.

The Quito was on the 11th May 1915, requisi
tioned by the Government, and was thus by 
departmental action the legality of which was not 
challenged taken from the services of the parties 
and placed in the service of the State. This 
action arose in consequence of the exigencies of 
war. The vessel was then the subject of the 
charter-party quoted, and that contract I  view 
entirely from the standpoint taken by Sorutton, 
L.J . In  substance she was chartered for twelve 
months— April 1915 to A pril 1916. When the 
commandeering by the Government took place 
the charteiers could there and then have can
celled the contract under sect. 31, and this even 
although the commandeering had only been for a 
month.

B ut it  was a general requisition, that is to say, 
the ship might under it  be put into the service of 
the Government for years, and remain in it  until 
to-day. In  those circumstances the parties, non
plussed as to the effect of the action of the Crown 
upon their own business arrangements with regard 
to the ship, would naturally be desirous to pause 
for a little  before definitely treating the contract 
of affreightment as at an end. In  my opinion 
this was exactly what they did. They agreed to 
wait for three months. That three months 
expired on the 11th Aug. B y that time the vessel 
had not been released and on that date i t  appears 
to me that both parties were free from their 
temporary arrangement and that their rights are 
to be determined on the footing that the transfer 
of the Bbip to the service of the Government was 
for an indefinite period. In  those circumstances 
I  will venture to cite Horlock v. Beal (13 Asp. 
Mar. Law Ca*. 250; 114 L. T. Rep. 193; (1916) 
A. C. 486). In  that case the disablement (from 
carrying on a contract of service by the 
seamen) arose from the declaration of war and 
the consequent detention of the ship in a foreign 
port. But it  was strongly contended that this 
did not release the parties from their contract, 
because nobody could predict whether the inter
ruption would be for anything more than Buch a 
short period as might allow the contract to be 
resumed.

On that topic— the topic of frustration— if I  
may quote my own address, I  said that “ stoppage 
and loss having arisen from a declaration of war 
must be considered to have been caused for a 
period of indefinite duration, and so to have 
effected a solution of the contract arrangements 
for and dependent upon the completion or further 
continuance of the adventure.” And I  added: 
“ I  do not think any other rule would be in accord 
with law or would work. When a ship is put 
under detention by a declaration of war I  cannot 
see room for a condition of affairs which would 
eave parties in suspense, feeling that they are

bound if  the war be Bhort, but free if  the war be 
long.” .

The majority of the House took this view. The 
case had reference to the contract of service 
during the performance of the contract of 
affreightment; a fo rtio ri the same doctrine would 
apply to that contract itself, and I  cite it  because 
it  appears to me that the rule of principle there 
set forth applies in identical terms as well to the 
case of a declaration of war as to the requisition 
of the ship by reason of the exigencies of war for 
an indefinite time, as in the present case.

In  the recent cases I  have observed that several 
learned judges have expreseed an opinion to the 
effect that, notwithstanding the indefinite sus
pense to which I  have referred, yet, nevertheless, 
the contract shall continue binding unless both 
the parties shall consent to the contrary. I  can 
give no assent to Buch a doctrine. There are 
many cases in which it  would be greatly to the 
benefit of one of the parties that he should have 
an indefinite and it  may be a prolonged hold 
over the other until performance shall become 
possible. In  my opinion it  would be contrary to 
all sound principles to overlay the effect of the 
suspense referred to by the majority without the 
necessity of having a consent on both sides to 
cancellation. I  desire further to add that the fact 
whether the contract of affreightment is a voyag6 
charter or a time charter makes no difference in 
the application of the principle, and that I  attach 
my special assent to the judgment of my noble 
friend Lord Sumner upon that topic.

W ith  these observations I  beg to express my 
entire concurrence in the opinion and judgment 
just delivered from the Woolsack.

Lord Su m n e r .—I  think that whichever way this 
case is decided it is certainly a very near thing- .

From the time when the Quito was requisi- 
tioned her owners never were in a position to put 
her at the charterers’ disposal for any purpose» 
until after they had sold her. By finding a sub
stitute for her they might possibly have induced 
the Adm iralty to set her free, for such things b»“ 
been done, but it  was uncertain i f  such an attempt 
would succeed, and mere importunity Pr° v?0 
unavailing. They had not contracted to ma* 
this special effort for the benefit of the charterers- 
I t  is true that, when they did so for their own 
benefit, they succeeded, and, having got possession 
of her, they might have been bound to place he 
at the charterers’ disposal under the charter,1 
that still subsisted, the sale notwithstanding ; bn 
the question is whether the charter had previously 
come to an end by frustration. I f  i t  had, tbe? 
were not bound to give the charterers a fir8 
chance of a new contract. , ,,

W hat then was the nature of the charter ? L  
was not in form an A pril to A pril charter, but 1 
was sufficiently so in substance. I f  the ship h* 
been placed at the disposal of the charterers wbe 
released by the Adm iralty, she would virtu»1 J 
have been in their hands for a September 
September hiring. The mere change in & 
in itia l month of the actual hiring is not quite ;  ̂
point, for this is not the old comparison ot 
Bummer with a winter voyage. In  either ^ 
Bhe would haxe been on hire for each mon 
of the twelve, and the exact cycle of 1 
seasons would make little  difference to h • 
W hat is important is th is: During all 1 
months of the Quito’s service for the A dm ir»  '
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the charterers would not in the least know when, 
if ever, they would have her on their hands. They 
could not tell whether they might suddenly have 
to find employment for her, or whether they must 
make provision for the current necessities of 
their trade without counting upon her at all. In  
one respect they would be at an indubitable 
disadvantage. The postponement of the 
beginning of her hire at any rate brought nearer 
the end of the war, after which the charterers 
Would have to pay war rates for the ship and only 
bave the use of her in peace employment. In  the 
latter respect the owners’ position also would be 
one of indecision, for their business is one that 
requires that they should look ahead, and in doing 
Bo they could not tell when, if at ail, they were 
lo have the Quito once more on offer. These 
Uncertainties in commerce are very serious. 
Scrutton, L  J. asked himself if the September to 
September employment would be in substance 
fhe same employment as that from April to April, 
b agree with him that it would not, and I  think 
fhat the uncertainties of the intervening period 
m time of war both emphasise the difference 
between the two and add to the gravity of the 
lapse of time taken by itself.

We find the parties themselves apparently im
pressed with the idea that any long suspense was 
mtolerable and that, if  the ship could not be 
promptly released, the engagement must be 
considered as at an end. Their communications 
with one another ceased early in June; apparently 
each was waiting to see if  something would turn  
up. So I  read their correspondence. The 
charterers’ agent actually spoke to the owners’ 
representative in the sense that, if  the Quito was 
b° be released, he would be prepared to consider 
*  new charter, and, although the brokers 
deprecated what he had done, it  was not so much 
bbat they differed from him in thinking that the 
eld charter was dead, as that they thought it  
better not to say so except without prejudice. 
~he owners left the matter there, but presently 
bhey gold the Quito. They did so without 
communication with the charterers. I t  is more 
reatonable to infer that they also thought the old 
charter was dissolved than that, thinking it  to be 
aj*ve, bhey hoped to escape disputes with the 
charterers by trying to keep secret what they 
^cre doing.
^O ne matter I  mention only to get rid of it. 
y* ben the shipowners were first applied to by the 
‘Admiralty for a ship they named three, of which 
7, 6 Quito was one, and intimated that she was 
the - ..................one they preferred to give up. I  think it  is
how well settled th a t the p rinc ip le  of fru s tra tio n  

. an adventure assumes th a t the fru s tra tio n  
Otises w ith o u t blame o r fa u lt on e ither side, 
fte liance cannot be placed on a self-induced 
^ r a t i o n  ; indeed, such conduct m igh t give the 

bher pa rty  the op tion to  trea t the contract as 
epudiated. N o th in g , however, was made of th is  
n bhe courts below, and I  w ill n o t now pursue it .  

m W hat, then, is the legal bearing o f these facts P 
he charter is a tim e charter, and the princip le  o f 
hBtration was o rig in a lly  decided on a voyage 

. Erter, F o r some tim e i t  was tho ugh t th a t the 
frustration ru le  had no application to  tim e 

oh^r bers upon the ground tha t, i f  the shipowner’s 
is *s bo receive chartered hire, as probably i t  

be does no t care how much the charterer’s 
V en tu res are frus tra ted  so loDg aB he is able to

pay. This was the view both of Bailhache, J. 
in the case of the Auldmuir’s charter (13 Asp. 
M ar. Law Cap. 246 ; 114 L . T. Rap. at p. 174 ;
(1916) I K .  B ,  at p. 436) and of Sankey, J. in
that of The Dunoily (13 Asp. Mar. Law Cas. 
539; 115 L . T . Rep., at p. 813; (1916)
1 K . B., at p. 681), and, though the Court of 
Appeal reversed their decision, some colour was 
given to their view by the fact that the references 
in those charters to a “ Baltic ro u nd ” were 
treated as giving them the characteristics of a 
voyage charter, although they were charters for 
time. Sankey, J. in terms said that the principle 
“ is confined to oases when it can be inferred 
from the charter-party itself that it iB a contract 
for a definite voyage or a definite object, contem
plated at first by both parties.” H is notion was 
that both must bave had a common interest in 
an adventure and one and the same object 
in view when contracting. “ The only object 
which both mupt have known each had in 
view ” and “ the object of common contem
plation ” are the expressions of Bailhache, J . 
Atkin, J. expresses the same opinion in Lloyd 
Royale Belge Société Anonyme v. Staihatos (33 
Times L  Rep. 390). This way of looking at the 
contract fixes attention on its subjective aspect 
and asks what was actually in two hard bar
gainers’ minds. Objectively the question is 
what does the law impute to them as fair 
dealers and deem to have been their meaning, 
which, as we constantly see in questions of c in 
struction, may be a very different thing. Again, 
Bailhache, J. says (p. 438) : “ I t  is impossible to 
apply the doctrine of frustration to a case where 
one of the parties in fulfilling his part of the 
contract according to its terms,” either in the 
owner’s case by letting the charterer have the 
ship and leaving him to find a use for her or, 
in the charterer’s, by paying his hire punctually. 
To this I  think Swiufen Eady, M .R  , in Scottish, 
Navigation Company Limited  (13 Asp. Mar. 
Law Cas, 539; 115 L . T . Rep. 812; (1917) 
1 K . B. 227), gives the sufficient answer: 
“ I t  is the further performance of the contract 
by one party which formed the considera
tion for the payment by the other which 
has become impossible, and this effects a disso
lution of the contract.” Lawrence, J., at p. 250, 
also says that in a time charter the owners’ 
object is not only to get hire, but to afford the 
services which the charterer pays for, although 
money is their common motive. Lord Parker of 
WaddiDgton in Tamplin's case drew attention to 
the difficulties attending on the adaptation of the 
doctrine to a time charter of long duration, which 
all must recognise, but did not express the 
opinion that it  was inapplicable to the charters 
as such, and it is now settled that, although the 
doctrine may have to be somewhat specially 
applied, time charters do not fall outside the rule. 
Scottish Navigation Company v Souter and 
Admiral Shipping Company v. Weidner and 
Hopkins (both reported in the Court of Appeal,
13 A°p. Mar. Law Cas. 539; 115 L  T. Rep. 812J;
(1917) 1 K . B. 222), Anglo Northern Trading 
Company v. Emlyn Jones and Williams (reported
14 Asp. Mar. Law Cas. 18 ; 116 L, T . Rep. 
414; (1917) 2 K . B . 78; and on appeal, 14 
Asp. Mar. Law Cas. 242; 118 L . T. Rep. 196,
(1918) 1 K . B. 372), Countess of Warwick Steam
ship Company v. Le Nickel Société Anonyme
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(reported idem), and, finally, Metropolitan Water 
Board v. Dick, Kerr, and Co. (sup.) are the 
authorities for this.

A ll these are cases of delay arising out of the 
exigencies of the present war, and the length of 
the delay was especially dwelt on by Bailhache, J. 
in Anglo-Northern Trading Company Limited  
v. Emlyn Jones and Williams (sup.). Ia  tha 
particular circumstances of Tampiin’s case the 
main thing to be considered was the probable 
length of the total deprivation of the use of the 
chartered ship compared with the unexpired 
duration of the charter party, and I  agree in the 
importance of this feature, though it  may not be 
the main and certainly is not the only matter to 
be considered. The probabilities as to the length 
of the deprivation and not the certainty arrived 
at after the event are also material. The question 
must be considered at the tria l as it  had to be 
considered by the parties, when they came to 
know of the cause and the probabilities of the 
delay and had to decide what to do. On this the 
judgments in the above cases substantially agree. 
Rights ought not to be left in suspense or to hang 
on the chances of subsequent events. The con
tract binds or it  does not bind, and the law ought 
to be that the parties can gather their fate then 
and there. W hat happens afterwards may assist 
in showing what the probabilities really were, if  
they had been reasonably forecasted, but when 
the causes of frustration have operated so long 
or under such circumstances as to raise a pre
sumption of inordinate delay, the time has arrived 
at which the fate of the contract falls to be 
decided. That fate is dissolution or continuance, 
and, if  the charter ought be held to be dissolved, 
i t  cannot be revived without a new contract. 
The parties are free.

Again, i t  does not seem to be in itself a matter 
of crucial importance whether the performance of 
the charter has begun or not. The charter in 
Jackson’s case (2 Asp. Mar. Law Cas. 435; 31 
L . T . Rep. 789; L  Rep. 10 C. P. 125) has often 
been wrongly referred to as purely executory 
(e g., per Lord Watson in Nelson v. Dahl ( 4 Asp. 
Mar. Law Cap. 372; 44 L. T. Rep. 381; 6 App. 
Oas , at p. 62), but the ship was on her way to 
load and had begun the chartered voyage, which 
did not begin merely at the port of loading. Lord  
Blackburn’s remarks in Geipsl v. Smith ( 1 Asp. 
Mar. Law Cas. 268; 26 L, T . Rep. 361; L , Rep. 7
Q. B , at p 413) raised a doubt which was also 
present to the mind of Lord Parker of Waddington 
in Tampiin’s case (1916) 2 A. C., p. 428), but I  
think that Bensaude v Thames and Mersey Marine 
Insurance Company (8 Asp. Mar. Law Cas [315 ; 
77 L. T. Rep. 282; (1897) A. C. 609) disposes 
of it :  (see Embericos v. Sydney Beid and Co. 
(12 A-p. Mar. Law Cas. 513; 111 L . T. Rep. 
291; (1914) 3 K . By45). O f course i t  may be 
very material in considering the prospect of delay 
to know whether the ship is light or loaded. I f  
loaded, delay is likely to be longer and more 
serious; but, on the other hand, the prospect of 
ultimate fruition from the adventure, which is at 
any rate begun, is thus increased. The present 
charter I  treat as wholly executory, for although 
the charterers had definitely named H u ll as the 
loading port, the hiring was not to commence till 
the Quito was placed at their disposal there, which 
never took place. The theory of dissolution of a 
contract by the frustration of its commercial

object rests on an implication, which arises from 
the presumed common intention of the parties- 
“ When the contract makes provision ” (that is 
fu ll and complete provision, so intended) ‘ for a 
given contingency it is not for the court to import 
into the contract some other and different provi
sion for the same contingency called by a different 
name” : (per Bailhache, J ,  Adm iral Shipping 
Comp my Limited v. Weidner, Hopkins, and Co. 
(13 Asp. Mar. Law Gas. 246; 114 L  T. Rep. 171; 
(1916) 1 K . B , at p. 438). This is a matter of 
construction according to the usual rule. A  
contingency may be provided for, but not in such 
terms as to show that the provision is meant to 
be all the provision for it. A  contingency may 
be provided for but in such a way as shows that 
it is provided for only for the purpose of dealing 
with one of its effects and not with all. In  the 
present case three clauses are relied on as express 
provisions for the event and consequences of an 
Adm iralty requisition, delaying or preventing the 
placing of the Quito at the charterers’ disposal 
Nos. 14, 26, and 31. W hen the Admiralty requi
sitioned her she became subject to a restraint ot 
princes, one of the causes mentioned in clause 14- 
which says “ throughout this charter losses or 
damages, whether in respect of goods carried or 
to be carried, or in other respects arising or occa
sioned by the following causes, shall be absolutely 
excepted.” In  the first place I  think this claim 
is not for “ loss or damage” within that clause, 
but in the second the meaning of such an ordinary 
clause of exception is well settled. I t  excuses 
breaches of the contract caused by matters which 
fall within its term s; i t  suspends the liability  
pay hire without finally determining it ;  but relief 
from the liability to pay damages or hire anu 
complete discharge from further obligation to p?r" 
form the contract are different things. “ Restraint 
of princes throughout this charter-party alw aj3 
excepted ” and " the contract to be no longer 
binding if a restraint of princes frustrates i"9 
commercial object” are neither, in my opinio*1' 
mutually inconsistent clauses, nor such that tb 
expression of the first intimates an intention tha 
restraint of princes is not to be dealt with further 
and otherwise, so as to preclude any implicati°n 
on the subject.

The same may be said of clause 31. I t  mean9 
that, if  the Admiralty should requisition the ship' 
the charter may be forthwith cancelled by *b 
charterers, without waiting to see or having * 
show that its object is thereby frustrated. Tb* 
is a separate provision from that which tb 
appellants seek to imply, and is not inconsisten 
with it. As to clause 26, the cancelling clause, 
am unable to accept the construction of it, wb>® 
makes it  mean that after the 30th of April, an 
until the ship is delivered for the chartere 
service, however long the interval may be, V1 
charterers can at any moment spring on the ship 
owners a cancellation of the contract and oi*i 
hold them bound b o  long as they choose to bo 
their own tonguep. The shipowners’ option g1’ ® 
by the second part of the clause was expre®1*  ̂
devised to prevent a much less arbitrary use 
the right to cancel, and I  cannot believe that t 
clause, if understood as the respondents read * ’ 
could ever have become the subject of a 
sens-us ad idem. A fter all i t  is a stipulation ^  
the charterers’ favour and cannot be given 
extreme a meaning, unless that meaning is cle»r '
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expressed. The parties never meant that the 
shipowners should remain indefinitely at the 
charterers’ mercy.

The principle of frustration is rendered difficult 
by some uncertainty as to the tests to be used. 
In  what terms ought the circumstances to be 
defined, which lead to the dissolution of the con
tract, and who is to apply them, the judge or the 
juryp There has been an unfortunate diversity 
in the terms used in different cases. The 
expression “ frustrate the commercial object of 
the contract” is taken from Jackson v. Union 
M arine Inturance Company (sup.). In  Poussard v. 
Spiers (34 L. T . Rep. 572; I Q  B. Div., at p. 414) 
Blackburn, J. transferring the rule in Jackson’s 
case from a steamship to a prima donna, says 
“ if  the delay is so great as to go to the root of the 
matter, it  frees the charterers from the obligation 
to furnish a cargo.” In  Bensaude’s case (sup.) 
Lord Efher, M ,R . speaks of delay “ so long as to 
feeder the adventure, which the charter-party was 
mtended to cover, absolutely nugatory.” In  the 
same case in your Lordships’ House each noble 
and learned Lord in turn employed a new and 
different expression for the same well-recognised 
thing. Lord Haisbury speaks of an “ impossi
bility of prosecuting the voyage within th8 time 
within which it  was necessary to prosecute it ” ; 
Lord Watson of “ such delay in the prosecution 
of the voyage as entitled the charterers to deter
mine the adventure ” (which, surely wroDgly, 
treats the case like Mersey Steel Company v. 
Naylor as a case of the determination of a con
tract depending on the choice of one party instead 
of resulting automatically from the event); while 
Lord Herschell says “ so that the adventure 
cannot be completed within the time contem
plated,” which would make mere unexpected delay 
sufficient. In  Bush v. Port of Whitehaven Trustees 
^Hudson on Building Contracts I I ,  122) Lord 
■Bindley, then a member of the Court of Appeal, 
relies on " delay so great as not to be fairly within 
the terms of the contract at a l l ; that is to say, that 
the delay was so great that the contract cannot 
®Pply to the state of things, to which the con
tractor and the defendants had imagined it did.” 
I t  would not be difficult to find other passages in 
more recent cases where the events which cause 
dissolution of the contract are diversely described.

An interruption may be so long as to destroy the 
mentity of the work or service, when resumed, 
with the work or service when interrupted ” (per 
Lord Dunedin (1918) A. C-, at p. 129). “ An  
interruption so great and long as to make it  
Unreasonable to require the parties to go on ” is 
Loid Atkinson’s phrase (ibidem, p. 131). The 
met that delay/ occurs, the duration of which at 
‘ he outset is uncertain, obviously is not enough 
™ dissolve the contract (Braemount Steamship 
[company v. Weir, 11 Asp. Mar. Law Cas. 345; 
j1.02 L. T . Rep 73; 15 Com, Cas. 101). For the 
•me being the performance of the contract must 

have become altogether impossible, for the con- 
e|9nence is dissolution of the contract altogether, 
?“ d in this I  agree with what Bailhache, J. says 
l a Emlyn Jones’s case (sup.).

Delay even of considerable length and of wholly 
hncertain duration is an incident of maritime 
dventure which is clearly within the contempla- 
>°n of the parties, such as delay caused by ice or 

heaping, b o  much so as to be often the subject of 
6xpress provision. Delays such as these may 
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very seriously affect the commercial object of the 
adventure for the ship’s expenses and overhead 
charges are running on. and, even with the benefit 
of protecting and indemnity club policies, the 
margin of profit is quickly run off. None the 
less this is not frustration; the delay is ordinary 
in character, and in most cases the charterer is 
getting the use of the chartered ship, even though 
i t  is unprofitable to him. I  think, also, that the 
doctrine is one which ought not to be extended, 
though to caseB that really fall within the decided 
rule it  must be applied as a matter of course even 
under novel circumstances. The matter is the 
more important because of the part which a 
ju ry  may be called on to play in deciding the 
question. Ultim ately the frustration of an adven
ture depends on the facts of each case, but it is 
no easy matter so to direct a jury as that they 
will neither ask themselves what the actual 
parties thought of at the date of the contract, 
nor dispose of the case by saying that it would be 
unreasonable to find a verdict for the claimant, 
nor be governed only by their action of what 
is fair between man and man nor be left in 
impenetrable doubt as to what the legal direction 
means.

Lord Watson says, in NeUon v. Dahl 
(4 Asp. Mar. Law Cas. 392; 44 L. T . Rep. 
381; 6 App. Cas , at p. 59), that “ there may 
be many possibilities within the contempla
tion of the contract of charter-party which 
were not actually present to the minds of the 
parties at the time of making it, and when 
one or other of these possibilities becomes a fact 
the meaning of the contract must be taken to be 
not what the parties did intend (for they had 
neither thought nor intention regarding it), bub 
that which the parties as fair and reasonable men 
would presumably have agreed upon if, having 
such possibility in view, they had made express 
provision as to their several rights and ¡abili
ties in the event of its occurrence.” This 
is an authoritative explanation of the legal 
theory on which the doctrine rests, but to use 
it  as a direction to a jury is to tell them 
to do as they like. The phrase “ goes to the 
root of the contract,” like most metaphors, 
is not nearly so clear as it  seems. In  Jackson’s 
case (sup.) the jury was asked “ whether the time 
necessary for getting the ship off and repairing 
her so as to be a cargo carrying ship was so long 
as to put an end in a commercial sense to the 
commercial speculation entered upon by the 
shipowner and the charterers ” and in Bush v. 
Whitehaven Trustees (sup.) whether “ the 
conditions of the contract were so completely 
changed in consequence of the defendant’s 
inability to hand over the site of the work, as 
required, as to make the special provisions of the 
contract inapplicable.” The danger in each case 
so put is that the jury will think that the contract 
is as wax in their hands. A . T, Lawrence, J. 
puts the matter very usefully thus in Souter’s 
case (13 Asp M rr. Law Cas. 539; 115 L . T. 
Rep. 812; (1917) 1 K . B., at p. 249): “ No  
such condition should be implied when it  is 
possible to hold that reasonable men could have 
contemplated the circumstances as they exist and 
yet have entered into the bargain expressed in the 
document.” For my own part I  incline to prefer 

1 the expression already quoted from my noble and 
[ learned friend Lord Dunedin, and substantially

3 C
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adopted by Scrutton, L .J . in  the Court of
Appeal. . . .

Applying these considerations 1 am ot opinion 
that the requisitioning of the Quito destroyed the 
identity of the chartered service and made the 
chatter as a matter of business a totally 
different thing. I t  hung up the performance for 
a time, which was wholly indefinite and probably 
long. The return of the ship depended on 
considerations beyond the ken or control of either 
party. Both thought its result was to terminate 
their contractual relation, and, as they must have 
known much more about it  than I  do, there is no 
reason why I  should not think so too. I  Bhould 
allow the appeal. . ,

Lord W e e k  b u r y .— I  am unable to hnd in tne 
charter-party the contractual year from April to 
A p iil which Scrutton, L J .  found, and which 
forms the basis of bis judgment. The contract, 
I  think, was a follows : The owners agreed to let 
and the charterers to hire the steamer for twelve 
months, to commence at a date not filed so far 
as clause 1 is concerned, except that it  was to be 
the date when she was placed at the disposal of 
the charterers at a coal port as ordered by them. 
The effect of art. 26 is that that date may be any 
date not before the 1st April, subject to the right 
of the charterers to refuse her and to cancel the 
charter if she is tendered after the 30th April. 
During a reasonable time the owners owed to the 
charterers the contractual duty of tendering the 
vessel. I f  they were for reasons beyond their 
conti ol unable to tender her within a reasonable 
time, their contractual duty in  this respect I  
think would cease. During May and June no 
doubt they owed this duty. I t  does not follow 
that they owed it  in September. The question to 
be answered, I  think, is this : D id this contractual 
duty still rest upon the owners in September ?

As regards clause 31, i t  seems to me that the 
words “ during this charter” mean “ duiing the 
subsistence ot this contract” and not “ during 
the time the vessel is employed under this 
contract ’’— but, nothing turns upon the article, 
for even if the facts would have justified the 
charterers in cancelling the charter by reason 
of the commandeering of the vessel they did Eot 
exercise their option in this respect.

The principle of Jackson v. Union Marine 
Insurance Company (sup.) as reviewed in Horlock 
v. Beal (sup.) and Tamplin v. Anglo - M(xican, 
Ac., Company (sup.) I  understand to be that 
there may, under the circumstances of any par
ticular case, be added to a contract by implication 
— so long as the addition is not inconsistent with 
any expressed term of the contract— a term that 
a delay for which neither party is responsible so 
great and so long as to make it  unreasonable to 
require the contracting parties to go on with an 
ad venture shall entiile either of them, at least 
while the contract is executory, to consider it  as 
at an end. I f  in the present case such a delay 
had occurred, the owners were entitled to consider 
the whole contract, including clause 26, as at an 
end, and in such case their contractual duty 
under clause 26 to tender the vessel no longer 
existed.

1 doubt whether down to the 9th June, when 
the correspondence between tho parties fell into 
silence the owners’ duty in  this respect had 
lapsed. The interview of the 14th May and the 
letter of the 17th M ay no doubt suppoit an
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inference that the charterers’ view was that a 
delay of more than three months from that date 
would so affect the adventure that they would not 
be bound. However this may bs, the facts are 
that the parties were not able to obtain the release 
of the vessel at that time, and the matter drops 
into silence until the 3rd September. W as the 
owner still bound to tender the vessel at that date r 
O r if  the contract had not given the charterers 
an option to cancel could the owners have com
pelled them to take her at that date P I  think
not. , .  , . .

A  term cannot be implied which is incon
sistent with an express term of the contract 
but i t  is no objection that i t  enlarges or 
adds to the express terms; every implied term 
does that. The express terms of this contract, 
relevant in this respect are only arts. 26 and 31. 
They are terms which entitle the charterers to 
cancel in certain events. There is no incon
sistency in an implied term which entitles either 
party to treat the contract as at an end if  the 
date of commencement of the contractual year is 
by reasons beyond their control postponed beyond 
a reasonable time. Upon the question of fact 
agree that before September that reasonable time 
had expired, and there no longer rested upon  the 
owners the contractual duty to tender her. This, 
I  think, is what Scrutton, L .J . intended by his 
judgment to convey— and if  so understood 
agree with him. The appeal, I  think, succeeds.

Appeal allowed with costs.

Solicitors for the appellants, Holman, Fenwick,
and W illan. ttt-jt- r

Solicitors for the respondents, W illiam  o. 
Dawson and Lancaster.

Subtotal Committee of tfje fir&s Council.
Tuesday, Oct. 15, 1918.

(Present: The R ight Hons. Lords S u m n e b , 
P a r m o o r , W r e n b u r y , Sir W i l l ia m  P ic k - 
f o r d , and Sir A r t h u r  Ch a n n e l l )

P a r t  e x  C argo  T h e  A n t il l a  a n d  o t h e r  
St e a m s h ip s , (a)

ON APPEAL FROM TH E A D M IR A LT Y  D IV IS IO N , 
ENG LAND, IN  PRIZE

Prize Court— Practice— Claim struck out—Condem
nation— Final or interlocutory order— Right oj 
appeal—Naval Prize Act 1864 (27 dk 28 Vtct- 
c. 25), s. 5.

By sect. 5 of the Naval Prize ct 1864 “  An append 
shall lie to Her Majesty in Council from any order 
or decree of a Prize Court, as of right in case of a 
final decree, and in other cases with the leave oj 
the court making the order or decree.” _

The claim of certain claimants in the Prize Cour ̂ 
was struck out on the ground that they had f al f  
within the time prescribed to comply with an order 
for discovery, and the goods were thereupon con
demned as prize. The order as finally draw 
up stated both the striking out of the claim an 
the condemnation of the goo 's. The claimant 
petitioned for leave to appeal. _____ ,

(ol Reported by W . E. R bid , E«q., B orrtrte r-a t.L»*'.

P a r t  e x  Cargo  T h e  A n t il l a  a n d  o t h e r  St e a m s h ip s .
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Held, (1) that the order striking out the claim was 
rot a final order when made, and did not become 
so by reason of what had happened ; and (2) that 
the claimants could not appeal from the order con
demning the goods because at the lime it was mad* 
they had been dismissed from the proceedings. 

P e t it io n  to admit appeals from an order of the 
President of the Prize Court in this case.

In  A pril and May 1915 writs were issued claim
ing the condemnation of goods consigned in the 
Antilla  and nine other Swedish steamships. The 
petitioners appeared and made claims to the 
goods

Orders for discovery of documents on the 
form in The Consul Confitzon (Cargo ex) (14 Asp. 
Mar. Law Cas. 66; 116 iL. T . Rep. 674; (1917) 
A  C. 550) weie made. The petitioners failed 
to comply with these orders. On the 13th May 
1918 the President (Sir Samuel Evans), on the 
application of the Crown, struck out the claims 
to the goods on the ground that the order for 
discovery bad not been complied with. I t  was 
thereupon submitted for the Crown that as 
there were then no claimants before the court, 
and as six months had elapsed since the writs 
bad been issued, the goods should be con
demned as good and lawful prize in accordance 
with Order X V ., r. 7. The President made the 
order as asked, and refused applications by the 
petitioners for leave to enter appeals against his 
orders, expressing the opinion that the petitioners 
bad no locus standi because their right as 
litigants in the proceedings fell with the order 
which dismissed them therefrom.

Sir Erie Richards, K .C . and Balloch for the 
claimants.— The question here is whether the 
President’s order was final. I t  disposed of the 
claimants’ rights to the goods adversely to them 
once and for all so long as it  stands, and in effect 
nothing could be more final than that. The order, 
therefore falls within sect. 5 of the Naval Prize 
Act 1864, and the appellants have a right of appeal 
subject only to compliance with the condition as 
to the amount of security to be fixed by the board. 
The claimants desired to appeal in order to give 
evidence that there bad been sufficient discovery 
to comply with the order.

Sir Gordon Hewart (S .-G .),R , A. Wright, K .C . 
and Burrows.— The order for discovery was cer
tainly an interlocutory order. The claimants 
now say that they do not admit that i t  was not 
complied with by them. The President decided 
that point against them, and on that ground 
struck out the claim. Subsequent disobedience 
to an interlocutory order cannot change its 
character and so give a right of appeal to the 
Party in default by turning a mere order of pro
cedure into a final order.

The opinion of the board was delivered by 
Lord Su m n e r .— In  this case the late President 

condemned certain cargo on board of a number 
of vessels, of which the Antilla  is the first. The 
aPpellants Peder Melin and Co. were claimants 
to a portion of the goods and they now appeal, or 
desire to appeal, to H is Majesty in Council 
against the condemnation and also against an 
Older, which was made by the learned President 

the same occasion, dismissing them from the 
proceedings as claimants upon the ground that 
they had not complied with an order previously 
•Bade against them for discovery. The form in

which the learned President’s order was finally 
drawn up stated, first, that the claimants, the 
now appellants, had refused to obey the order of 
the court for discovery of documents, and that 
thereupon the claim of the said claimants was 
struck out, and then it  recited that the President 
had further considered the evidence, and, having 
heard counsel for the Crown, condemned the cargo 
in question,

The contention of the appellants is that under 
sect. 5 of the Naval Prize Act of 1864 an appeal 
lies to His Majesty in Council from that order 
as of Tight, as being a final decree, but, inasmuch 
as the President upon a separate application 
declined to make any order with regard to 
security for appeal and otherwise, the appellants 
ask that their Lordships should supply that 
deficiency. I t  is plain that the question whether 
this appeal is competent or not, in any shape or 
form, and on any ground, depends upon the 
answer to a question, which arises in  limine—  
namely, whether or not there is here a final 
decree against the appellants, from which they 
can claim under sect. 5 to appeal as of right, 
because the President who made the order or 
decree, whichever it  be, refused to grant any 
leave to appeal.

Their Lordships accordingly have taken this 
preliminary question now in order to save 
expense. There are two ways of looking at this 
question on behalf of the appellants. One is 
that the order that was made, and the proceed
ings which took place, ought to be regarded as 
one, so that, although the appellants mouths 
were closed at the beginning, and they were dis
missed from the proceedings because they did not 
give discovery, in substance their rights were 
finally determined at the end, and they were then 
entirely barred from any possibility of asserting 
their claim to the goods. I t  is said, if  that be so, 
this may be regarded as a final decree, although 
in form it  began by dismissing them, and then 
proceeded to dispose of the case technically in 
their absence. The other way of putting i t  is 
that the order, which in the more limited sense 
was made against them, that their claim be struck 
out, was itself a final decree within the meaning 
of sect. 5, because it finally disposed of their 
chance of being heard, and, therefore, of their 
chance of success.

The board, therefore, has simply to construe a 
section in an Act of Parliament and to do so 
according to its language, neither liberally nor 
illiberally, but according to what it  says, and the 
question of the rights of neutrals and public 
policy, which has been alluded to, really does not
arise. . . _  , .

W hat, then, does the section mean t  To begin 
with there is a clear distinction drawn between 
decrees, and particularly final decrees, and other 
cases— that is to say, mere orders, or decrees 
which are not fin a l; and unless this is a decree, 
and a final decree, then upon the construction of 
the section the appeal fails. Now, first, the 
finality is clearly something which is a property 
of the decree when made, and if  i t  is not final 
when made, there is nothing in the section which 
enables it  to be made final for the purposes of the 
statute by the subsequent conduct of the party 
in disobeying it. Secondly, i t  is something which, 
being a final decree, determines the issue in the 
cause and adjudicates upon the rights of the
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claimants to the goods which are the subject of 
the cause.

To interpret this section in such a way that 
the claimants could turn that which was in itself 
a mere order of procedure into a final decree by 
disregarding it  would be construing it  so as to 
defeat the section and not to enforce it. As 
to the other point, i t  may be admitted that the 
matter is one very susceptible of argument, but 
their Lordships think that the true view of what 
passed is that there were two steps taken by the 
court. This does not depend on the fact that the 
two steps were taken at a short interval or at a 
long interval of time, but on the nature of the 
steps taken. There was, first of all, the step 
taken by the court of punitively striking out the 
claim, bo that the claimants could no longer be 
heard, and then the subsequent step of consider
ing the cause and adjudicating i t  upon the merits, 
and although it be the case that the effect of the 
adjudication, which was ultimately arrived at, 
was to bar the further chance of the claimants 
obtaining the goods, apart from the bar imposed 
by the fact that the appellants were silenced by 
being struck out of the case, their Lordships 
think upon the true view that they cannot be 
heard to question on appeal a final decree for 
condemnation, which, however it  may affect their 
interests, was made after they had been validly 
dismissed from the proceedings and were no 
longer before the court.

The result, therefore, is that their Lordships 
will humbly advise His Majesty that upon the 
preliminary point the appellants fail and that 
any appeal would be incompetent. The petition 
will be dismissed with costs.

Solicitors for the appellants, Kearsey, Hawes, 
and Wilkinson.

Solicitors for the respondent, Treasury Solicitor.

Oct. 16, 17, and Dec. 3,1918.
(Present: The R ight Hons. Lords Su m n e r , 

P a r m o o r , W r e n b u r y , St e r n d a l e , and Sir 
A r t h u r  C h a n n e l l .)

T h e  H e l l ig  Ol a y , (a)
ON APPEAL FROM THE ADMIRALTY DIVISION 

IN PRIZE.
Prize Court —  Cargo —  Conditional contraband—  

Neutral port— B ill of lading—Delivery to shippers 
or assigns —  Onus — Failure to make fu ll dis
closure—Declaration of London— Order in Council 
No. 2, 1914, par. 1 ( i i i ).

A Danish company carried on business in fresh 
and pickled salmon at Copenhagen, and sold in 
other countries, including Germany, where they had 
branch establishments. They shipped a consign
ment of salmon from New York to Copenhagen 
under a bill of lading for delivery to themselves or 
assigns, there being under the terms of the bill of 
lading no consignee as distinct from the consignors, 
who had the control of the goods. A t ,the lime of 
the shipment the salmon had not been declared as 
goods for neutral consumption, nor had a guarantee 
been obtained from the Danish Merchant Guild. 
The goods wire seized as prize, and the,r insured

value paid into the Prize Court pending a decision 
as to the legality of the seizure.

Held, that the appellants to whom the bills of lading 
made the salmon deliverable were not “ the con 
signees of the goods ” within the meaning of 
par. 1 (iii.) of the Order in Council of the 
29th Oct. 1914, and that the order appealed from 
condemning the goods was right.

The Louisiana (14 Asp. Mar. Law Cas. 233 ; 116 
L. T. Rep, 274; (1918) A. Ci 461) considered and 
applied.

A p p e a l  from a decree of the President (Sir 
Samuel Evans) condemning a consignment ol 
salmon ex steamship Hellig Olav claimed by the 
appellants.

The appellants were a Danish company carry
ing on business at Copenhagen with branches in 
America, though they bought at Berlin and at 
Schlutup, near Lübeck. They shipped the 
salmon, which was conditional contraband, on 
board the Hellig Olav at New Y ork under a bill 
of lading for delivery at Copenhagen to them
selves or assigns. The salmon was seized at 
K irkw all and a w rit issued by the Procurator 
claiming its condemnation. .

The President found that the destination ot 
the goods was the appellants’ business house at 
Berlin or Schlutup, and he held the basis ot 
supply to be enemy. Assuming therefore tha- 
the goods were not consigned “ to order,” they weio 
for named consignees in territory belonging to 
the enemy, and therefore within par. 1 ( i i i ) of the 
O id tr in Council of the 29th Oct. 1914.

Balloch and Le Quesne for the appellants.—" 
The salmon was not consigned “ to order,” f®r 
the bill of lading was for delivery to the appel
lants’ Copenhagen branch. The consignees were 
named, and they were not consignees in enemy 
territory, nor were they merely agents for tb® 
enemy. The case is therefore distinguishable 

from The Louitiana  (14 Asp. Mar. Law Cas. 2do; 
118 L . T. Rep. 274; (1918) A . C. 461) and The 
K im (  13 Asp. Mar. Law Cas. 178; 113 L  T. Rep- 
1064; (1915) P .215; on appeal, 14 Asp. Mar. L i *  
Cas. 65; 115 L . T. Rep. 577). |P ™ t‘ ’8 Story,
pp. 45, 46, was also referred to.]

R. A. Wright, K .C . (Sir Frederick Smith ( A.-G-) 
with him) for the Crown.— The case is COT̂ g  
by the decision in The Louisiana (tup.). I® ,
shippers had the entire control of the disposal o 
the goods, and the consignment was therefor 
one “ to order.” The words in par. 1 (iii.) of t 
Order in Council of the 29 th Oct. 1914, “ the con
signee of the goods,” have been held by th^  
board to mean some person “ other than the c°n. 
signor to whom the consignor parts with the rea 
control of the goods” ; and here the hill ® 
lading did not name a consignee other than t 
consignor. The onus of proof is therefore not o 
the Crown. g

The considered opinion of the board 
delivered by . ,

Lord P a r m o o r .— The appellants are a Danie^
company carrying on business at Copenhagen * 
fresh and pickled salmon. They have branches 1 
America which, in the ordinary course of busing8 ’ 
buy the salmon direct from the fisheries. R  
only in exceptional cases that they buy from ot 
firms. The salmon is sent to New York 8 
shipped thence to Copenhagen, for sale mainly 
Denmark, but also in other countries, including(a) Reported by W. E. Re id , Esq., Barrister-at-Law.
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Germany. In  Germany the sales were generally, 
though not entirely, made through branches of 
the appellants’ firm in Berlin and Schlutup, near 
Lübeck. The branch; in Berlin was established 
in 1907. The last lot of salmon, comprising 
eight barrels, was sent to Berlin on the 19th Jan. 
1916. The branch at Schlutup, near Lübeck, was 
established in 1909. The last lot of salmon, 
comprising eight barrels, was sent to Schlutup on 
the 19th Dec. 1915. The appellants on the 
22nd Dec. 1915 wired to Hansen, their repre
sentative at Seattle, to ship a carload of 
Columbia River salmon, and, on the 8th Jan. 
1916, Bentj a further message, to ask whether 
the salmon had been shipped. On the 21st Jan. 
1916 they sent a wireless message in the 
Dame of Rollo Export Company to Tyee Fisheries, 
asking whether the Columbia River and Alaska 
salmon had been shipped, and received a reply 
that i t  had been shipped by steamer on the 
3rd Feb. I t  is clear, therefore, that, when the 
first message was sent in reference to the ship- 
Went of the salmon in question, the last lot of 
salmon had only two days previously been sent 
to Schlutup, and that the last lot of salmon was 
not sent to Berlin until nearly a month later.

A  consignment of fifty-two tierces of pickled 
salmon for refrigerator was shipped on the steam
ship Heilig Olav, to be carried under the terms of 
a bill of lading dated the 4th Feb. 1916. The 
appellants were the shippers and consignors, and 
the goods were to be delivered at Copenhagen to 
the appellants or their assigns. Under the terms, 
therefore, of the bill of lading there was no con- 
®>gnee as distinct from the consignor, the control 
° f  the goods remained at the disposal of the 
shipper and consignor, and there was no indepen
dent outside interest in  any other party. In  
effect the bill of lading left the disposal of the 
goods at the order of the consignors, and the 
ultimate destination in their discretion. A t  the 
time of shipment the tierces of salmon had not 
been declared as goods for neutral consumption, 
?md no guarantee had been obtained from the 
Lanish Merchant Guild.

The steamship Heilig Olav called at K irkw all 
° n or about the 15th Feb. 1916, when the tierces 

salmon were ordered to be detained, but 
allowed to proceed upon an undertaking given to 
tlis  Majesty’s Government to store the goods in 
Copenhagen until the close of the present war, or 

return them to England for the purpose of 
bn'za proceedings I t  was not until they had 
become aware that the Beizure had been made 
t bat the appellants obtained a guarantee in the 
Usual form from the Merchants’ Guild of Copen 
bs-gen. A  correspondence folluwed between the 
Appellants and the British Legation at Copen- 
®agen and the British Foreign Office, and, finally, 
0b the 25ih Nov. 1916 the sum of 2019Z., repre- 
s®nting the insured value of the tierces of salmon, 
Was paid into the Prize Court for the purpose of 
bbtaining a judicial decision on the legality of the 
s0izure. Evidence was filed on behalf of the 
Ijaimants, but the respondent, the Procurator- 
general, filed no evidence, relying on the 

emissions contained in, and deductions to be 
ei'awn from, the appellants’ affidavit and docu
ments and the correspondence between the appel- 
jAQts and the Procurator-General, the British 
R a t io n  at Copenhagen, and the British Foreign 

mce. The case was heard by the learned

I President, who, on the 23rd Feb. 1917, pronounced 
the tierces of salmon to be contraband of war 
liable to confiscation, and he condemned the same 
for the sum of 2019Z. then in court. I t  was argued 
on behalf of the appellants that it was not 
competent for the Prize Court to condemn the 
goods for the sum of 2019Z. in  place of the con
demnation of the goods themselves. Their 
Lordships are of opinion that, having regard 
to the terms of the agreement made on the 25 h 
Jlov, 1916, namely, that the sum of £2,019 should 
be disposed of in accordance with the order 
of the Prize Court, this objection cannot be 
maintained.

The main argument urged on behalf of the 
appellants was that the doctrine of continuous 
voyage did not apply, and that the shipment of 
salmon was not within the terms of the modifi
cation contained in par. 1 (iii.) of the Declaration 
of London Order in Council No. 2, 1914. This 
modification provides th a t: “ Notwithstanding 
the provisions of A rt. 35 of the said Declaration, 
conditional contraband shall be liable to capture 
on board a vessel bound for a neutral port if  the 
goods are consigned ‘ to order,’ or if  the Bhip’s 
papers do not show who is the consignee of the 
goods, or if  they show a consignee of the goods 
in territory belonging to or occupied by the 
enemy.” The construction of this modification 
was considered in the case of The Louisiana 
(sup.), and the judgment of their Lordships 
covers the present case. The question arose, in 
that case, whether the ship’s papers show who 
is the consignee of the goods, if  the shipper 
retains control, and can alter the destination of 
the goods according to his interest, and at his 
own discretion. I t  was pointed out that under 
these conditions the shipper would retain as 
fu ll control of the goods as if  the con
signment had baen to order, and that conditional 
contraband could be supplied to the enemy 
Government, thiough neutral ports, as freely as 
if art. 35 of the Declaration of London had been 
adopted without modification. The judgment 
proceeds: “ In  their Lordships’ opinion the words 
‘ the consignee of the goods,’ must mean some 
person other than the consignor to whom the 
consignor parts with the real control of the goods.” 
In  the present case there is no person other than 
the consignor to whom the consignor parts with 
the real control of the goods, and it  follows that 
the tierces of salmon are liable to capture as con
ditional contraband, although on board a vessel 
bound for a neutral port. I t  is not necessary to 
consider the further provisions of par. 1 (iii ), but 
their Lordships do not desire to throw any doubt 
on the finding of the President that the ship’s 
papers did show a consignee of the goods in 
territory belonging to or occupied by the enemy. 
The next modification (iv.) provides: “ That in the 
cases covered by the preceding par. (iii.) it  shall lie 
upon the owners of the goods to prove that their 
destination was innocent.” The effect of this 
provision is that in caseB covered by par. (iii ) 
the neutral trader has brought himself under 
suspicion, and that it  is incumbent upon him  
to displace such suspicion by sufficient proof of 
the innocency of the destination of the goods 
which have been seized. The question there
fore arises whether the appellants have dis
charged the obligation which this provision 
throws upon them. A t the date of shipment,
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the tierces of salmon had not been declared 
as goods for neutral consumption, and no 
g larantee had been obtained from the Danish 
Merchant Guild. This omission is in itself a 
ground for grave suspicion. Their Lordships are 
not satisfied that any sufficient explanation has 
been given consistent with the innocency of the 
destination of the tierces of salmon. There 
appears to be no valid reason why this declara
tion should not have been made and the 
guarantee given in the usual course of business. 
On the other hand, the appellants had 
undoubtedly an inducement to endeavour to 
import salmon which could be sent forward to 
Berlin or Schlutup without the risk that they 
would be placed on the black list. When the first 
message was sent to Hansen at Seattle to ship a 
carload of Columbia River salmon, the last lot 
of salmon had not been sent to EerliD, and the 
last lot had only been sent, a few days earlier, to 
Schlutup. There is no direct evidence when the 
branches at Berlin and Schlutnp were actually 
closed, and the inference is that they had not 
been closed at the date of the shipment in the 
Rellig  Olav. A t one time the appellants were 
placed on the black list, but subsequently 
removed on the explanation that the salmon sent 
to Germany had not been imported subject to 
declaration or guarantee. Their Lordships fully  
accept the accuracy of the explanation given by 
the appellants, but i t  shows the existence of a 
business under which salmon was imported for 
enemy destination when not subject to the 
restrictions which a declaration and guarantee 
would impose. Under these circumstances, it  
was clearly the duty of the appellants to make a 
fu ll and free disclosure of all the conditions under 
which they were carrying on their business as 
importers of salmon. As a matter of fact, the 
only reference to Germany in the first statement 
made by the appellants is that, for a short time 
after the war, some imported goods had been 
sent to that destination, whereas it  appears on 
further inquiry and in the second report of the 
accountants on the 3rd July 1916 that eight 
barrels of salmon had been sent to Schlutup on 
the 19th Dec. 1915, and eight barrels to Berlin  
so late as the 19th Jan. 1916. Their Lordships 
are unable to come to the conclusion that the 
appellants did at the outset make a fu ll disclosure 
of all the relevant factors attaching to their busi
ness, and it  has been pointed out in previous cases 
that i t  is incumbent upon neutral traders to make 
such a disclosure in cases where the liability is 
upon them to remove elements of suspicion which 
affect the destination of the seized cargo.

Their Lordships therefore find that in the 
present case the appellants have not discharged 
their obligation of proving that the destination 
of the salmon was innocent. During the hearing 
of the appeal a petition was presented to their 
Lordships on behalf of the appellants to admit 
fresh evidence not before the President at the 
nearing, but their Lordships were unable to 
entertain this petition for reasons stated during 
the hearing of the appeal. The appeal must be 
dismissed with costs, including the costs of 
the petition to admit fresh evidence. Their 
Lordships will humbly advise His Majesty 
accordingly.

Solicitors: for the appellants, Botlerell and 
Roche for the Crown, Treasury Solicitor.

Oct. 17,18, and Dec. 13,1918,
(Present: The R ig h t Hons. Lords Su m n e r , 

W r e n b u r y , St e r n d a l e , and S.r A r t h u r  
Ch a n  n e l l .)

T h e  P a l m  B r a n c h , (a)
ON A P P E A L  P R O M  T H E  A D M IR A L T Y  D IV IS IO N  ( IN  

P R IZ E ), E N G L A N D .

Prize court— Cargo —  Neutral goods —  Seizure 
Insurance— Loss paid by German underwriters.

A neutral firm, carrying on business in Ecuador, 
claimed a quantity of cocoa shipped on board a 
British steamship for delivery at Hamburg, which 
had been seized as prize at Liverpool. The goods 
at the date of the seizure were the property of the 
claimants and were insured against war risks with 
underwriters who were nearly all Germans. The 
goods were sold by order- of the Pri.e Court and 
\after payment by the enemy underwriters as for 
total loss the appellants claimed the proceeds of the 
sale. ,

The President found that the properly had passed to 
the underwriters, that the appellants were claiming 
as trustees for them, and he disallowed the claim and 
condemned the proceeds of the sale as good ana 
lawful prize.

H ell, that the claim was properly disallowed but 
without deciding that the condemnation was wrong- 
With the consent of the Crown the defence of con
demnation was set aside, the proceeds of the goods 
to remain in the Prize Court until further order. 

Decision of the Pri.e Court (13 Asp. M ar. Dau> 
Cas. 512; 115 L. T. Rep. 557; (1916) P. 230) 
varied by consent.

A p p e a l  by the claimants from a decree o f the 
Prize Court, England, reported 13 Asp. Mar. 
Law Cas. 512; 115 L . T. Rep. 557; (1916) P. 230) 
condemning 4000 bags of cocoa on board tn 
British steamer Palm  Branch at Liverpool 
belonging to enemies and liable to condemnation 
and confiscation.

MacKinnon, K .C . and C. R. Dunlop for the 
appellants.

Sir Gordon Hewart (S .G .) and Hubert 
for the Crown, were called on only upon tb 
question whether condemnation was proper1? 
decreed. A fter argument, by consent on beha 
of the Crown their Lordships set aside the decre 
for condemnation, the proceeds to abide furthe 
order. _ .

The considered opinion of their Lordships ®" 
delivered by

S ir A r t h u r  C h a n n e l l .— T his appeal raisr® 
some questions o f prizs law and practice whu 
appear never to have been expressly decided.

The appellants are a neutral firm or compa^J 
carrying on business in Ecuador, and t J 
claimed 4000 bags of cocoa which were s8’z®“ .i 0 
prize or droits of the Adm iralty, on board , 
British steamship Palm  Branch, in the port , 
Liverpool on the 18th Sept. 1914, and were allcS 
on the writ to be enemy property. The appell»". 
had shipped the cocoa at Guayaquil under 1 
of lading which made it  deliverable to a Gerta 
firm, Schlubach Thiemer and Co., of Hambu ^  
but it  was proved to the satisfaction of the 18 
President, and is not now disputed by the Cro ' 
that the German firm  were merely agen's of , 
appellants for Bale and that no property Pa_it-—

(a) Reported by W. E. R b ib , Esq., B»rrl»ter-at-LaW.
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to them, and the President expressly found that 
the goods at the date of their actual seizure at 
Liverpool were the property of the neutral 
claimants. The German agents had, however, 
insured the goods against war risks through a 
German insurance agent with underwriters, about 
97£ per cent, of the risk being underwritten by 
Germans. A fter seizure and before the claim of 
the appellants had been hied (which was not done 
until Oct. 1915) the German underwriters had 
paid as for a total loss. The cocoa had been sold 
under an order of the Prize Court, and in conse
quence of the rise in price caused by the war the 
proceeds of the Bale largely exceeded the sum for 
which the cocoa bad been insured. A  desire to 
get this profit may have had something to do 
with the subsequent course of procedure. The 
underwriters who paid claimed from the assured 
the property in the goods, and considerable corre
spondence took place which is set out in the 
record. The learned President thought that this 
correspondence showed that the appellants had 
admitted the right of property to have passed to 
the underwriters who had paid, and that they 
had constituted themselves express trustees for 
those underwriters and had made the claim as 
such trustees and. were being indemnified as to 
the costB. On this view of the facts the question 
certainly arose which the learned President con
sidered it  necessary to deal with— that is to say, 
what order should be made by the Prize Court 
when goodB which were the property of a neutral 
when seized had become, before the neutrals’ 
c'aim to them was made, the property of an 
enemy. He based his judgment on his answer to 
this question. I t  appears to be novel, and the late 
learned President dealt with it, in the way in 
which he has in his too short career dealt with 
other novel questions of Prize law, by developing 
end applying to new facts the principles to be 
found in previously well-established law. He  
referred in detail to the ancient forms of affidavits, 
claims, and interrogatories directed to be used in 
the Prize Court as showing that the court always 
required to be satisfied before ordering goods or 
their proceeds to be delivered up to claimants 
that no enemy had any interest in them. The 
allowance of a claim is obviously followed in 
ordinary cases by an order for delivery up of the 
subject-matter claimed. Their Lordships entirely 
agree with the late President as to what is the 
right rule in such a matter and do not desire 
to add anything to the reasons given in his 
judgment on this point. The decision of this 
ooard in The Print, Adalbert ( 3 Asp. Mar. Law  
c as. 307; 116 L . T. Rep. 802; (1917) A. C. 586) 
as to the 290 barrels, part of the cargo there in 
dispute, is in accordance with this view of the 
i"ule. On the view of the facts taken by the 
learned President, and particularly in the view 
that the claim was in fact made by the appellants 
tor and on behalf of enemies, i t  became 
bucecessary to discuss any of the difficult 
questions which would commonly arise on claims 
't'ade by underwriters, such as the question 
'''hether in the particular case a right of property 
uud passed of a character which the Prize Court 
w°pld recognise, or merely a contractual right 
wU'ch it  would not recognise: (see Marine Insur- 
^ o e  Act 1906, s. 63 ; The Ariel, 11 Moore P . 0 . 

^ e  Miramiehi, 13 Asp. M ar. Law Cas. 21;
L . T . Rep. 349; (1915) P. 71; The Odessa,

13 Asp. Mar. Law Cas. 27; 114 L . T. Rep. 10; 
(1916) 1 A. C. 145; The Parchim, 14 Asp. M ar. 
Law Cas. 196; 117 L . T. Rep. 738; (1918) A. C. 
157; and the older cases referred to in those 
cases).

Their Lordships agree in the view of the facts 
taken by the learned President, except so far as it  
may be affected by his having overlooked the fact 
that a small percentage of the underwriters were 
not enemies, and that those underwriters bad not 
paid. This, however, has no bearing on the dis
allowance of the appellants’ claim, as it  was 
clearly shown that the claim was in fact the claim 
of German enemies. This Beems to their Lord- 
ships, as it  did to the President, to bs clear ground 
for disallowing the claim. The fact that a small 
portion of the underwriting was by neutral or 
British subjects had been mentioned in the argu
ment below, but had not been seriously pressed, 
being of course somewhat inconsistent with, and 
at any rate not supporting, the then main argu
ment of the appellants. H e does not deal with 
it  in his judgment, and it  was not again men
tioned to him when the judgment was delivered. 
I f  bis attention had then been drawn to i t  he 
might have altered the form of the order he made, 
still of course disallowing the claim.

Their Lordships therefore think that the 
appellants’ appeal against the disallowance of 
the claim fails, and should be dismissed with the 
usual consequences.

The President, having disallowed the claim, went 
on to condemn the goods, and thiB appears cn 
consideration to give rise to some difficulty. I t  
is said that the judgment in The Pi inz Adalbert 
(sup.) (290 barrels) already referred to supports the 
condemnation, as well as the disallowance of the 
claim. The particular point does not appear by 
the judgment in that case to have been considered, 
and when the factB have been looked at, it  will 
be seen that the difficulty which arises here did 
not arise there. The P rin t Adalbert was an enemy 
Bhip, and the cargo on board of her when she was 
captured would be presumed, if  no claim to it  
was substantiated, to be enemy property. The 
Palm Branch is a British slip. So in The 
Remonstrant (3 Br. & Col. P . C. 14), which was 
also referred to, the judgment really was based 
on the fact that the claim made in the appeal 
was a different one from that made below. The 
reasons of the President for condemning the 
goods are very shortly given. He merely says : 
“ The claim is to the goods themselves. The 
hands of the captors have remained on the goods 
and their proceeds from the time when the under
writers obtained and claimed the ownership, no 
fresh act of seizure was necessary.” This appears 
to mean that he treated the case as though the 
goods had been seized after they became enemy 
property and so condemned them. This seems 
to require rather careful consideration. Counsel 
for the Crown suggested that on its appearing 
that the goods, although not enemy property at 
the time of the seizure, had become enemy pro
perty whilst they were in the hands of the 
court, a fresh w rit could have been issued 
and that condemnation would have followed 
as of course. For this The Schlesien (13 Asp. 
M ar. Law Cas. 26; 115 L  T. Rep. 555; (1916) 
P . 225) was quoted. Here, however, there was no 
fresh writ. I t  must be remembered that 
there is no general lig h t to forfeit enemy
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goods, and that the right of a belligerent 
to capture enemy property and ask for its 
condemnation by a Prize Court aB lawful prize is 
a maritime right and is confined to propei ty 
actually or constructively at sea. Their Lord- 
ships having regard to the difficulty of the 
various points which arose, and doubting whether 
the material facts for the decision of all the 
points were fully before them, asked counsel for 
the Crown before their argument was concluded 
whether they would consent to have the condem
nation set aside and the money directed to remain 
in court until further order, and this consent was 
given. That being so their Lordships are of 
opinion that such an order should be made.

Their Lordships do not decide that the con 
demnation was wrong as the argument in support 
of i t  was net concluded, and moreover it  is far 
from clear that the appellants whose claim 
was rightly dismissed have any locus standi 
t  > question the condemnation (see The Antilla, 
14 Asp. Mar. Law Cas. 379; 119 L . T . Rep. 
746; (1919) A . C. 250), but it  was in their 
Lordships’ opinion right that the Crown should 
give the consent which i t  did having regard to 
the doubts which had been raised. In  any 
further proceedings as to the money in court, 
i t  w ill be open to the Crown to make such 
application as they think fit either after issuing 
a fresh w rit against the proceeds in court or 
otherwise in order to get payment of all or such 
part as they may be advised of the money in 
court. I t  also will be open to any underwi iters 
who are neutrals or British subjects, or any rein
surers who are not enemies (for it  was suggested 
that some at any rate of the underwriters who had 
paid had reinsured) to put in suoh claim as they 
may be advised. Further, the dismissal of the 
appellants’ claim, made as it  was on behalf of the 
enemy underwriters, is not intended by the board 
to prevent the appellants from putting in any 
claim they think they can establish, either on 
their own behalf or for any neutral bene
ficially interested, to that part of the money 
which in no case would have gone to the enemy 
underwriters. In  any such further proceeding 
the facts will have to be brought before the Prize 
Court more fully than they have been before this 
board, and it  will be more convenient that they 
should be dealt with by that court. Their Lord- 
ships will therefore humbly advise His Majesty 
that the appeal should be dismissed with costs, 
and that by consent of the Procurator-General 
on behalf of the Oiown that part of the deoree 
which condemns the proceeds of the goods as 
lawful prize should be set aside and that the 
money should remain in court until further order 
of the Prize Court.

Solicitors for the appellants, Stokes and Stokes.
Solicitor for the Crown, Treasury Solicitor.

Oct. 21, 22, and Dec. 13, 1918.
(Present : The R ight Hons. Lords Su m n e b , 

P a b m o o b , and W b e n b u b y .)
H is  M a je s ty ’s P b o c u b a to b  in  E g y p t  v . 

D e u tsc h es  K o h l e n  D epot G e s e l l s c h a f t , 
and Cross Appeal, (a)

ON A P P E A L  F B O M  T H E  S U P B E M E  C O U B T FO B 
E G Y P T  IN  P R IZ E .

Prize Court— Egypt—Seizure— Conslrue'ive seizure 
— Tugs and lighters engaged in local trade—  
Navires de commerce— Suez Canal Convention 
1888, art. 4— Sixth Hague Convention, arts. 1, 2 
— Eleventh Hague Convention, art 3.

Before the outbreak of war a German company carried 
on at Port Said the business of coaling steamers 
passing through the canal. For this purpose they 
owned a fleet of lighters of considerable burden, 
and tugs and motor-boats. The tugs were capable of 
open sea voyages, but in fact all the craft were 
exclusivity used in the harbour. Early in 1916 a 
receiver was appointed with the powers of a liquida
tor to hold possession of such of the craft as were 
not then being used by the naval and mildary 
authorities and to supply thereby the requiremente 
of a British coaling company. Subsequently i  l 
the same year the Procurator-General, intending to 
take proceedings in prize, arrange l with the receiver 
that the latter sh ul l hold such of the vessels as 
were in his possession at the disposal of the Crown 
and of the Prize Court. The craft were all in the 
Suez Canal or its p rls, and the writ claiming 
condemnation was served on the receiver and no 
objection was raised at the trial or upon the 
respondent s case upon the appeal that there had 
not been a seizure.

The trial judge held that the vessels were not exempt 
from capture under art. 3 of the eleventh Hagufl 
Convention as being “ small boats engaged t® 
local trade," but holding that they were merchant 
vessels within art. 2 of the sixth Hague Convention 
decreed them to be detained oi ly and not <on- 
fiscated.

Held that there had been sufficient seizure arranged 
for by consent to give Ihe Prize Court jurisdiction ; 
that, as there was no exercise of any right of war tn 
the Suez Canal or its ports of access, the seizure 
was not a breach of art. 4 of the Suez Canal Con
vention 1888; and that, had it been so, the seizure 
would not have been bad ; that such craft as ih°se 
in question were not erempted from capture under 
art. 3 of the eleventh Hague Convention as “ bateau  ̂
exelu-ivement affectées à, des services de petty 
navigation locale ” ; and therefore that the vessels 
must be condemned and co > fiscated. .

Appeal of the Crown allowed and cross-apfea 
dismissed with costs.

A p p e a l  and cross-appeal from a decree of Ike 
Prize Court, Egypt, by which a large number p* 
lighters and tugs, the property of the Deutsche 
Kohlen Company, employed by them for tbeii 
business for coaling steamers at Port Said, we*e 
declared to have belonged at the time of seizure j0 
enemies of the Crown, and to have been proper*? 
seized as good and lawful prize, and were directe 
to be detained until further orders.

The Procurator appealed, claiming c o n d e m n »  
tion, and there was a cross-appeal c l a im in g  
release. ____-

(a) Reported by W. E .lU iu .E s q ., Barri»ter-at-Lavr
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The appeal was first argued in Jan. 1918, (a) 
when in the course of the hearing the question 
was raised whether there had been a seizure of 
the craft, and the hearing was adjourned in order 
that further evidence on that point might be 
obtained from Egypt.

The Deutsches Kohlen Company of Hamburg 
had a branch at Port Said, where i t  supplied 
coal to passing steamers. I t  employed for this 
purpose a large fleet of tugs, motor-boats, and 
lighters, none of which were registered in the 
German Mercantile Marine. A fter the outbreak 
of war it  carried on its operations under a limited 
licence granted by the Egyptian Government 
until A pril 1916, when the officer commanding 
the Forces in Egypt revoked the licence and 
appointed an official as liquidator of the business,

In  June 1916 the Procurator claimed the con
demnation of the craft as belonging to enemies, 
and stated that owing to the difficulties of serving 
separate units of the fleet he should ask for an 
order for substituted service on the liquidator. 
I t  was agreed between them that on proceedings 
being taken the liquidator should continue to 
hold the craft at the disposal of the Crown and 
of the Prize Court.

A  w rit in prize was thereupon issued by the 
Procurator, claiming condemnation of the craft, 
which were described as four tugs, seventy-four 
hghters, and seven motor-boats. The lighters 
Were of an average tonnage of 130 tons, but 
without alteration could not take the sea. The 
lugs were of about 27 tons and could be used at 
sea, but in fact were exclusively used in the 
harbour. The motor-boats were used solely in 
the harbour.

Grain, J. decided that the craft were not 
eXempted from capture under art. 3 of the 
Eleventh Hague Convention as being “ vessels 
Employed exclusively in coast fisheries, or small 
boats engaged in local trade.” But he held 
against the submission of the Crown that the 
Craft were navires de commerce (merchant ships) 
within the meaning of art. 2 of the Sixth Hague 
Convention, and were therefore liable only to be 
detained, not condemned or confiscated.

The Crown appealed, and contended that the 
order of the Prize Court should have been for the 
condemnation and not merely for the detention 
° f  the vessels.

Sir Gordon H tivarl (S.-G.) and G. T. Simonds 
r°r the Crown.

Sir Erie Richards, K.O. and Ealloch for the 
liquidator.

O. T. Simonds in reply.
The considered opinion of their Lordships was 

delivered by
L obd  S u m n e b .—The Vice-Adm iralty Court at 

-Alexandria decided this case on the application 
° f  the Hague Convention, Nos. V I .  (arts. 1 and 2) 
arid X I .  (art. 3). The learned judge held that 
tbe craft in question were not immune from 
seizure, but only made a detention order against 
them. Accordingly there are cross-appeals. One 
party claims condemnation, the other immediate 
jmleaee. Each prepared his case on the assump- 
t'on that there had been a valid seizure and only

(°) Lo rd  P arke r o f W add ington and S ir Samuel
vans, who were members o f the board in  January, died
efore the  fu r th e r hearing.

V o l . X IV . ,  N . S.

sought to inquire which Convention, if  either, 
applied, for if neither was applicable condemna
tion followed.

Daring the hearing i t  appeared that the record 
contained no account of the circumstances of the 
seizure nor indeed expressly alleged any seizure 
at all, and although it  might have been enough 
to have relied upon the recital in the decree 
under review, that the various craft were “ law
fully seized as good and lawful prize,” on such a 
point their Lordships were reluctant to refuse 
examination into the facts, when a doubt was 
brought to their notice. Accordingly they 
directed that further information should be 
obtained from Egypt. The material now forth
coming is neither as explicit nor as simple as 
might have been expected

Before the war the business of the Deutsches 
Kohlen Depot Gesellschaft in Egypt was to coal 
steamers passing through the Suez Canal. They 
owned a large fleet of lighters with the tugs 
required to tow them. Most of them were of 
steel, but a few were of wood. Four were water 
tank boats and the rest chiefly coal barges. 
There were also for general communication 
between ship and shore and for harbour business 
three fast launches. The tugs were about 57ft. 
by 1 4 ft.: their tonnage was about 27 tons, and 
their engines must have been of high power. 
The lighters, seventy-seven in number, ranged 
from 82ft. by 20ft. to 46ft. by 10ft. Their 
average tonnage was nearly 130 tons. Where 
they were built is not stated, though it  is 
reasonable to suppose that all of them, except 
perhaps the wooden barges, had come out from 
Germany, but whether afloat or not is unknown. 
The tugs were capable of making open sea 
voyages, but in fact were only employed in Port 
Said harbour. The lighters were boxes only, 
with hardly any decks or freeboard, and as they 
stood were incapable of taking the open sea.

When war broke out the company’s business 
was for some time allowed to proceed as before. 
About the end of 1914 some of the lighters were 
requisitioned, and in Oct. 1915 a licence was 
granted to the company to continue supplying 
the rest to the British Coaling Company Limited. 
A t the end of April 1916 this licence was revoked, 
and an official was appointed by the General 
Officer commanding in Egypt as Receiver of the 
business “ with instructions to liquidate the 
same.” He is styled the “ liquidator,” and, in 
the name of the Deutsches Kohlen Depot Gesell
schaft, is lespondent to this appeal. The pro
clamation under which he was appointed appeared 
in the Journal Officiel Extraordinaire of the 
25th Jan. 1915, and provided that “ every receiver 
Bhall have such powers as shall be prescribed in 
his instructions for managing the property en
trusted to him,” but he appears to have been 
simply placed under the control of the licensing 
officer, to whose order he was bound to conform. 
His position was thus very different from that of 
a liquidator appointed in legal proceedings. His 
principal function appears to have been to hold 
possession of such of the craft as were not from  
time to time in the use and possession of the 
naval and military authorities, and with them to 
supply the requirements of the British Coaling 
Company Lim ited as far as he could. Though 
variously employed and in various places the 
several craft have throughout been treated as one

3 D
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coaling fleet and as an installation for a single 
business, physically divisible into nnits, but 
managed as a whole.

During the early part of the war the Pro
curator in Egypt, the present appellant, had been 
fu lly occupied in taking proceedings against 
numerous ships and cargoes in the Vice-Adm iralty  
Court of Alexandria, but at length in the spring 
of 1916 he decided to seek the condemnation of 
the fL.et of the Deutsches Kohlen Depot Gesell- 
schaft. He did not wish actually to lay hands on 
the individual units. They were numerous; they 
often had no one on board; some were here, some 
there; most of them were no doubt in the 
harbours of Port Said or Suez, but some were up 
the canal and all were being usefully and indeed 
indispensably employed for military, naval, or 
commercial purposes. H e had also to consider, 
no doubt, the terms of the Suez Canal Conven
tions, since the course pursued in the case of The 
Findos (13 Asp. Mar. Law Cas, 353; 114 L . T . 
960; (1916) 2 A . C. 193) waB inapplicable to a 
fleet of such a size and character. Such of the 
craft as were not already in the hands of the 
naval and m ilitary authorities were in the pos
session of the liquidator, though physically 
scattered up and down.

In  May 1916 the Procurator instructed the 
marshal of the Prize Court to report to him on 
the company’s floating craft, and asked the 
liquidator to furnish a list of them in June. In  
July he Baw the liquidator and intimated, to 
quote his affidavit: “ That I  proposed to take 
proceedings against the craft, and owing to the 
difficulty in serving on the particular craft, I  
would ask for an order for substituted service on 
him. I t  was then agreed between us that, as 
liquidator, he should, on proceedings being 
taken, continue to hold such of the tugs and 
lighters as were in his possession at the disposal 
of the Crown and the Prize Court. I  also 
arranged with M r. Bristow, manager of the 
British Coaling Depots, and with M r. Lloyd 
Jones that the manipulation contract, which was 
being carried on by the liquidator, should 
continue to be so carried on as between the 
Crown and the Coaling Depots.” H e further 
informed the licensing officer what he desired to 
do, and with him “ came to an understanding that 
the liquidator should hold the craft and continue 
to act on behalf of the Crown from the time the 
proceedings were instituted against the craft.”

W hat, then, is the fa ir conclusion from all this ? 
I t  is clear that the Procurator- General meant to 
bring this fleet before the Prize Court with a view 
to its condemnation, and his general intention 
must have been to do whatever was necessary to 
give the Court jurisdiction. He desired to avoid 
taking physical possession of the craft seriatim, 
yet he equally desired that all should be validly  
seized. The liquidator, M r. Lloyd JoneB, had 
them under his control, and those which were not 
already in the hands of the naval and military  
officers of the Crown were being used by M r. 
Bristow, above mentioned. The liquidator does 
not contradict the Procurator’s evidence, and in 
prosecuting his cross-appeal did not question that 
the Vice-Adm iralty Court had jurisdiction.

Their Lordships take the possession respectively 
of the naval and m ilitary authorities and of the 
liquidator to have been, by agreement, the 
possession of the marshal of the Prize Court

until proceedings were taken, and thereafter to 
have been “ continued” on behalf of the cour > 
the actual requirements of the Forces and of t 
British Coaling Company being satisfied in tee 
meantime and till further order. I t  is as tfiduflh 
the Procurator had pointed to the fleet, assembled 
in the harbour under the liquidator’s eyes, ana 
had said: “ Submit to treat this fleet as seize« 
and undertake to do with the vessels as the conr 
and its marshal may direct, or I  will at onoe n® 
force, which I  have at hand.” ,

Their Lordships do not overlook the facts, tna 
both the Procurator and the liquidator elsewhere 
seem to suggest, that the question was rather one 
of service of proceedings in  rem than of captur > 
for they give the 8th Aug, 1916 as the date of 
seizure, which was actually the date when su 
stituted service was effected on the liquidato ■ 
The liquidator, however, was chiefly concerns 
with his disbursements, and it  was in this conne _ 
tion that the date of seizure was given to »» 
accepted by the court as the 8th Aug. on a 
interlocutory application. Their Lordships 
not think this sufficient to negative the inferenc 
to be drawn from the Procurator's account of 
agreement with the liquidator, and, as the 
Lordships are not asked to suppose that 1 
Procurator completely overlooked the importan 
of seizure, they conclude that a sufficient selZ,'!er 
having been arranged by consent, the mat 
subsequently received no further attention.

This view of the facts disposes of two otn 
matters. In  spite of a general statement, ma 
on the application for leave to effect substitu 
service, that the craft to the number of 85 we 
in various places along the canal and constau ^  
changing their position, no evidence is f ° r 
coming to enable any one lighter to 
discriminated from the rest, and the coal p8re, 0 
must for the most part have been kept m , i0 
harbours of Port Said and Suez. Sir . 
Richards for the liquidator stated to th 
Lordships that on the present materials he oo . 
not ask for a decision, that the craft were sei ^  
in inland waters, and were not the subjects 
maritime prize at all, and, indeed, such a ® 
tention would have precluded the liquidator 
obtaining a judicial decision on the effeot of . 0 
Hague Convention, which is the true issue in 
case and in strictness the only issue, which 
be presented as of right in the interest o g 
enemy company. As no point of this kind , 
made at the hearing, their Lordships will 
with the whole fleet as having been ene “v 
property seized in port, and as such liable 
condemned in a Court of Prize. ,j,e

The liquidator further contended that ^  
seizure in any case was bad as being a breac _gg 
the Suez Canal Convention, 1888, art. 4. 1®_wise 
not, however, follow that a seizure, othe . 
good, must be invalid for all purposes ®  igj- 
because it  contravenes some term in an * 
national instrument cognisable in a Prize v  
I t  is legitimate to consider the object w it“ w ,0pe 
the convention was entered into, the ¡t 
of its provisions, and the mischief _whi ^  
was intended to prevent. As was pointed ^ . 
in The Sudmark (14 Asp. Mar. Law Las. g, 
116 L . T. Rep. 804; (1917) A. C. 620, at P- 
this Convention does not stipulate any P o0t 
for its infraction, and a Court of Prize i q0h- 
warranted in creating a penalty where the
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vention creates none, or in declaring a seizure to 
be bad because in no other form could i t  effec
tively create a penalty at all. Again, their Lord
ships cannot forget that, long before the seizure 
in the present case took place, the canal generally 
had been made a field of battle by the armies of 
the Sublime Porte, acting in alliance with those 
of the German Emperor, and for want of 
mutuality alone the Convention could not be 
used to protect the property of an enemy, 
whose Sovereign had already fundamentally 
disregarded it. There is, however, on the facts 
a simpler means of disposing of the point under 
the terms of art. 4, “ Aucun droit de guerre ne 
pourra être exercé dans le canal et dans ses ports 
d’aceè3 .” In  the present case the exercise of any 
right of war in the canal was carefully avoided. 
W hat was done, though constituting a seizure 
for the purposes of prias jurisdiction, was done 
ashore by word of mouth, and involved no belli
gerent conduct in the canal or its ports of access 
contrary to the Convention. The de facto tran
quillity, which in the interest of neutrals the 
Convention secures, was fully respected. The 
interests of neutrals do not demand that acts 
done in Egyptian territory, which do not affect 
the canal or its ports of access, should be invali
dated on the mere ground that they took place in 
its neighbourhood.

To turn to the Hague Conventions, can these 
tugs and lighters be covered by the words of 
Convention X L ,  “ Bateaux exclusivement affectés 
a des services de petite navigation locale ” ? For 
some reason, which is not apparent, the French 
text makes the element of size a quality of the 
servioe in which the craft are engaged : in  the 
Fnglish i t  is a quality of the craft themselves. 
In  the present case i t  is difficult to describe either 
the craft cr the navigation in which they engage 
as small. As applied to the navigation the words 
evidently predicate of i t  a petty, local character. 
These craft are an integral and indispensable 
adjunct of most important ocean voyages, and 
without them voyages through the Suez Canal 
Would be impracticable. Their service is the 
reverse of petty or local. Nor are the craft them
selves truly small. The tugs must be of high 
Power, and their mere tonnage and dimensions 
are therefore not decisive. Few of the barges 
ure even of modest size ; none are insignificant, 
aud most of them are of ample burden. Their 
Lordships w ill not imitate the learned judge 
below in treating the penury or the opulence of 
ibose engaged in the traffic as determining the 
claim of the craft to protection, though this 
feature may not be without its importance, but 
they are satisfied that whatever be the precise 
limits of this article, it  was never contemplated 
®bat such craft as these should fall within them, 
J®d they think the same of the argument that 
bbey can be assimilated to fishing boats, so as to 
entitle them to the tenderness which has often 
been extended to fishermen under international 
law.

The application of the Sixth Convention does 
■Hot depend merely on the question whether these 
can or cannot be styled navires de commerce with 
tolerable propriety. The construction of the 
nttiole which would bring under that term  
aH floating structures not navires d’Etat was 
Rejected by their Lordships in The Germania 
'1° Asp, M ar Law Cas. 588 ; 116 L . T . Hep.

362; (1917) A. C. 375), and in delivering the 
opinion of the board, Lord Parmoor observed:
“ There is nothing in the context of art. 2 which 
would suggest that the expression, un navire de 
commerce includes every class of private vessel.’’ 
I t  would be a mistake to seek in the Hague Con
ventions or in  the terms there employed, 
exhaustive categories of every kind of bâtiment 
afloat, or to suppose that, taken collectively, the 
bateaux, bâtiments, and navires there mentioned 
cover the whole field of possible means of carriage 
by water so as to make provision somewhere or 
other for each and all of them. Conventions 
concluded between nations so diversely interested 
rest principally on compromise, and cannot be 
expected, to exhibit the comprehensiveness of a 
code.

The language of the general preamble to Con
vention 6 is of importance, but the actual text 
must come first. The articles contemplate ships 
— navires de commerce—-which in the course of a 
voyage from a port of departure or to a port of 
destination enter a port and there find themselves 
entangled in hostilities of which they were 
unaware, or ships, also commercially engaged 
upon a voyage, finding themselves in a port, 
whether of loading, of call, or of discharge, which 
by the outbreak of war becomes an enemy port, 
and they provide days of grace, in order that 
such ships may have their chance to go in peace, 
and deal specifically with the case in which force 
majeure prevents them from availing themselves 
of this opportunity. The picture so drawn is 
plain, and, if  there are vessels entitled to the 
designation of navires de commerce which lie out
side o f  this picture, then the scope of the article 
affords them no assistance, be their designation 
or their classification what i t  will, Neither col
lectively nor individually was the fleet of the 
Deutsches Kohlen Dépôt engaged in or between 
ports of departure and discharge. I t  did not find 
itself in Port Said in  the course of a voyage. 
Port Said was its home, nor had it  any other. 
N o force majeure affected it. In  point of fact, 
after the outbreak of war i t  went on with its 
regular employment in its permanent home as 
before, and no opportunity for departure was 
desired, for there was neither the intention nor the 
means of taking it  elsewhere. This fleet was the 
very opposite of the navires de commerce referred 
to, and was as fixed in  its habitat and in its m bit 
as trains of coal trucks from which steamers take 
their coal under a tip. I f  so, it  is unnecessary 
to express an opinion whether they could be 
called navires, and, i f  so, whether they were also 
navires de commerce. To them Convention V I. 
had no application at all.

In  the alternative, but only in the alternative, 
the question arises whether any benefit could be 
claimed under the Convention for craft which did 
not avail themselves of the days of grace and 
were not prevented by force majeure from doing 
so. The “ Décision ” of the E  yptian Govern- 
ment dated the 5th Aug. 1914, gave permission 
to German ships which found themselves in 
Egyptian ports at the outbreak of hostilities to 
quit the port up to sunBet of the 14th Aug. Let 
i t  be that some of these craft could not go, because 
they were not built for sea, though no doubt with 
some alterations they could have been made fairly  
seaworthy ; let i t  be that none of the members of 
the fleet had any business or occupation elsewhere
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This does not secure to them the benefit of the 
Convention without complying with its terms ; it  
is only ground for saying that they are not within 
the Bcope of the Convention at all. They 
remained in the port and continued their usual 
employment and took the risk involved in the 
fact that by art. 13 of the same Décision “ les 
forces navales et militaires de Sa Majesté Britan
nique pourront exercer tout droit de guerre ” in 
Egyptian waters, apart, of course, from the terms 
of the Suez Canal Convention. Remaining where 
they were conferred on them no irrevocable per
mission to stay and trade, no permanent immu
nity from the belligerent rights of the Crown. 
Later on a licence was applied for and obtained, 
but before the seizure that licence had been duly 
revoked. Thereafter at any rate the liquidator 
could not invoke for their protection the principle 
that “ when persons are allowed to remain either 
for a specified time after the commencement of 
war or during good behaviour they are exonerated 
from the disabilities of enemies for such time as 
they in fact stay ” (Princess Tkurn and Taxis v. 
Moffit (112 L . T . Rep. 114 ; (1915) 1 Ch. 58), even 
if  such a principle is applicable to personal pro
perty only, when no enemy person is actually 
present or in charge of it.

In  the result the appeal succeeds and should be 
allowed, and the cross-appeal fails, and should be 
dismissed in each case with costs, The decree of 
condemnation must be amended by omitting the 
words “ and that the said tugs, lighters, motor 
boats and floating craft be detained until further 
order of the court ” as well as the subsequent 
words “ and detention,” and the subjects seized 
must be forthwith condemned and confiscated.

Their Lordships w ill humbly advise His  
Majesty accordingly.

Solicitor for the appellant, Treasury Solicitor.
Solicitors for the respondents, Botterell and 

Boche.

Oct. 15, 16, and Dec. 16, 1918.
(Present: The R ight Hons. Lords Su m n e b , 

P a b m o o e , W b e n b u b y , St e b n d a l e , and 
Sir A e t h u b  Ch a n n e l l ).

T h e  St ig s t a d . (a)

ON A P P E A L  F K O M  T H E  A D M IB A L T Z  D IH S IO N  
( IN  P B IZ E ), E N G L A N D .

Prize Court—Neutral ship— Cargo not contraband, 
with enemy destination— Detention— Claim for 
detention and expenses— “ Retaliatory ” Order in 
Council of the 1 Ith March 1915— Validity.

Under art. 3 of the Order in Council of the IliA  March 
1915 “ for restricting further the commerce of 
Germany ” the own r of a neutral vessel which 
is detained in a British or an allied port, having 
been ordered thither for the purpose of discharging 
cargo other than contraband which was the properly 
of the enemy or intended for an enemy destination, 
has no legal right for damages for detention of the 
ship through such discharge.

Held, that the Order in Council was valid since it d d 
not inflict excessive hardship on neutral commerce.

Semble: To deny to the belligerent, under the 
head of retaliation, any right to interfere with 
the trade of neutrals beyond that which he

already enjoyed under the head of contraband> 
blockade, and unneutral service, would be 1° 
render his admitted right under certain circum
stances of retaliation one without practical app’1' 
cation or effect. . .

Decision of Evans, P. (13 Asp. Mar. Law Cas. ol9< 
114 L. T. Rep. 705 ; (1916) p. 123) affirmed.

A p p e a l  from an order of Evans, P,, reported 
114 L. T. Rep. 705 ; (1916) P. 123.

B. A. Wright, K .C . and Balloch for the appal* 
lants.

Sir F. E. Smith (A.-G.), S ir Gordon Hewart 
(S.-G ), MacKinnon, K .C ., and Hubert H u ll for 
the Crown.

The considered opinion of their Lordships was 
delivered by

Lord Su m n e e .— The appellants in this case 
ware claimants below. They are a Norwegian 
company which manages the steamship Stigsti 
for her owners, the Klaveness Dampskibsaktie 
selskab, a Norwegian corporation. W hile on a 
voyage begun on the 10th A pril 1915 from 
Kirkenes, Sydvaranger, in Norway, to Rotterdam 
with iron ore briquettes, the property of neutrals, 
she was stopped in lat. 56° 9' N . and long. 6 ® * '  
about a day’s sail from Rotterdam, by H .M . • 
Inconstant, and was ordered to Leith and thenc 
to Middlesbrough to discharge. Their clai 
was for “ A ) freight, (2) detention, ano
(3) expenses consequent upon ” this seizor 
and the discharge at Middlesbrough atte^' 
wards. The detention was measured by to 
number of days which elapsed between tn^ 
expected date of completing discharge at Rotter
dam and the actual date of completing discharg 
at Middlesbrough, calculated at the charter0 
rate for detention— namely 1301. per day ; and a 
to the expenses, while willing to treat port do 
and expenses at Middlesbrough as the equivalen 
of those which would have been incurred a 
Rotterdam, the owners claimed some port due 
and expenses at Leith and a few guineas 
special agency expenses at Middlesbrough. E ?e 
tually the cargo was sold by consent, and a sum» 
the amount of which was agreed between t 
parties, was ordered to be paid out of the procee 
to the claimants for freight ; but the P 1-0®14;6,,. 
(Sir Samuel Evans) dismissed theclaims for dete 
tion and for the special expenses. I t  is again 
his decree that the claimants have now appeal0 - 
They have admitted throughout that, in fact, 
cargo of iron-ore briquettes was to be discharg 
into Rhine barges at Rotterdam in order to 
conveyed into Gsrmany. , j

The cargo was shipped by the Aktiesels*'-1 . 
Sydvaranger of Kirkenes, and was to be define1 . 
to V . Y . W . Van  Drich, Stoomboot en Transpm 
on der Nemingen, both neutrals, but i t  i® 0 0 \  
tended that sect. 3 of the Order in Council, date 
the 11th March 1915, warranted interference 
the ship and her cargo by His Majesty’s IN a 3 
on the voyage to Rotterdam. The Preside 
directions as to freight were that “ the * 
freight must be paid to them, having 
to the work which they did,” the Pr’nt»ap. 
which he had laid down in The Juno (13 A V 
Mar. Law Cas. 15; 112 L . T . Rep. ^
1 Trehern 151) being in his opinion applma 
The claim for detention is in truth a m,a. Q 
for damages for interfering with the compl0tlfa , ReDorted by W. E. R e id , Esq , B a rr is te r-at-Law.



MARITIME LAW CASES. 389

T h e  St ig s t a d . [P r iv . C o.P r iv . Co.]

of the chartered voyage, for it  is admitted that 
delivery was taken at Middlesbrough with reason
able dispatch. That part of the claim which 
relates to the ship's being ordered to call at Leith, 
and the claim for expenses incurred there, are 
claims for damages for putting in force the above- 
named Order in Council, for it  is not suggested 
that the order to call at Leith and thence to 
proceed to Middlesbrough was in itself an 
unreasonable way of exercising the powers given 
by the order. The small claim for fees at Middles
brough seems to relate to an outlay incident to 
the earning of the freight which has been paid, 
and was covered by it, but, if i t  is anything else, 
it  also is a claim for damages of the same kind. 
“ Damages ” is the word used by the President 
in his judgment, and, although it  was avoided and 
deprecated in argument before their Lordships, 
there can be no doubt that it  and no other is the 
right word to describe the nature of the claims 
under appeal.

I t  is impossible to find in the express words of 
the order any language which directs that such 
damages should be allowed, nor are the prin
ciples applicable which have been followed in 
The Anna Catharina (6 C. Rob. 10) and elsewhere, 
us to allowance of freight and expenses to neutral 
ships, whatever be the exact scope and application 
° f  those cases. Again, with the fullest recog
nition of the rights of neutral ships, it  is 
impossible to say that owners of such ships can 
claim damages from a belligerent forputting into 
force such an Order in Council as that of the 
l l th  March 1915, if  the order be valid. The neutral 
exercising his trading rights on the high seas and 
Ibe belligerent exercising on the high seas rights 
S'ven him by Order in Council or equivalent pro
cedure, are each in the enjoyment and exercise of 
?qual rights, and, without an express provision 
l"  the order to that effect, the belligerent does 
Cot exercise his rights subject to any overriding 
right in the neutral. The claimants' real con
tention is, and is only, that the Order in Council 
18 contrary to international law and is invalid.

Upon this subject two passages in The 
Zamora (13 Asp. Mar. Law Cas. 330; 114 L . T. 
Rep, 626; (1916) 2 A. C. 77) are in point, 
‘ he first is at p. 95 of L . Rep. and relates 
to Sir "William Scott’s decision in The Fox 
USdw, 311): “ The decision proceeded upon the 
Principle that, where there is just cause for 
Retaliation, neutrals may by the law of nations be 
required to submit to inconvenience from the act 
° f  a belligerent power greater in degree than 
^°uld be justified had no just cause for retalia- 
rqn arisen, a principle which had been already 
uid down in The Lucy (Edw. 122).”

Further, at p. 98, are the words : “ A n order 
Authorising reprisals w ill be conclusive as to the 
Acts which are recited as showing that a case for 

reprisals exists, and w ill have due weight as 
Rowing what, in the opinion of His Majesty’s 
Advisers, are the best or only means of meeting 
he emergency; but this w ill not preclude the 
!8ht of any party aggrieved to contend, or the 

r'ght of the court to hold, that these means are 
. "lawful as entailing on neutrals a degree of 
"convenience unreasonable, considering all the 
'^"""»stances of the case.” 
rt is true that in The Z im ora (sup.) the validity 

j a retaliatory Order in Council was not directly 
8"estion, but those passages were carefully

considered and advisedly introduced as cogent 
illustrations of the principle, which was the matter 
then in hand. W ithout ascribing to them the 
binding force of a prior decision on the same 
point, their Lordships must attach to them the 
greatest weight and, before thinking it  right to 
depart from them, or even necessary to criticise 
them at any great length, they would at least 
expect it  to be shown either that there are autho
ritative decisions to the contrary, or that they 
conflict with general principles of prize law or 
with the rules of common right in international 
affairs.

W hat is here in question is not the right of the 
belligerent to retaliate upon his enemy the same 
measure as has been meted out to him, or the 
propriety of justifying in one belligerent some 
departure from the regular rules of war on the 
ground of necessity arising from prior departures 
on the part of the other, but it  is the claim of 
neutrals to be saved harmless under such circum
stances from inconvenience or damage thereout 
arising. I f  the statement above quoted from The 
Zamora (sup.) be correct, the recitals in the Order 
in Council sufficiently establish the existence of 
such breaches of law on the part of the German 
Government as justify retaliatory measures on 
the part of H is Majesty, and, if so, the only 
question open to the neutral claimant for the 
purpose of invalidating the order is whether or 
not it  subjects neutrals to more inconvenience or 
prejudice than is reasonably necessary under the 
circumstances.

Their Lordships th ink that such a rule is sound 
and indeei inevitable. From the nature of the 
case the party who knows best whether or not 
there has been misconduct calling such a prin
ciple into operation, is a party who is not before 
the court, namely, the enemy himself. The 
neutral claimant can hardly have much informa
tion about it, and certainly cannot be expected 
to prove or disprove it. His Majesty’s Govern
ment, also well aware of the facts, has already by 
the fact as well as by the recitals of the Order in 
Council solemnly declared the substance and 
effect of that knowledge, and an independent 
inquiry into the course of contemporary events, 
both naval and military, is one which a Court of 
Prize is but ill-qualified to undertake for itself. 
Still less would it  be proper for such a court to 
inquire into the reasons of policy, m ilitary or 
other, which have been the cause and are to be 
the justification for resorting to retaliation for 
that misconduct. Its  function is, in. protection 
of the rights of neutrals, to weigh on a proper 
occasion the measures of retaliation which have 
been adopted in fact, and to inquire whether 
they are in their nature or extent other than 
commensurate with the prior wrong done, and 
whether they inflict on neutrals, when they are 
looked at as a whole, inconvenience greater than 
is reasonable under all the circumstances. I t  
follows that a Court of Prize, while bound to 
ascertain from the terms of the Order 
itself, the origin and the occasion of the 
retaliatory measures for the purpose cf weighing 
those measures with justice as they affect neutrals, 
nevertheless ought not to question, still less to 
dispute, that the warrant for passing the order, 
which is set out in its recitals, has in truth  arisen 
in the manner therein stated. Although the scope 
of this inquiry is thus limited in law, in fact their
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Lordships cannot be blind to wbat is notorious to 
all the world and is in the recollection of all men, 
the outrage namely committed by the enemy, 
upon law, humanity, and the rights, alike of 
belligerents and neutrals, which led to and indeed 
compelled the adoption of some such policy as 
is embodied in this Order in Council. In  con
sidering whether more inconvenience is inflicted 
upon neutrals than the circumstances involve, the 
frequency and the enormity of the original wrongs 
are alike material, for the more gross and uni
versal those wrongs are, the more are all nations 
concerned in their repression, and bound for their 
part to submit to such sacrifices as that repression 
involves. I t  is right to recall that, as neutral 
commerce suffered and was doomed to sufEer 
gross prejudice from the illegal policy proclaimed 
and acted on by the German Government, so it  
profited by and obtained relief from retaliatory 
measures, if  effective to restrain, to punish, and to 
bring to an end such injurious conduct. Neutrals 
whose principles or policy lead them to refrain 
from punitory or repressive action of their own, 
may well be called on to bear a passive part in 
the necessary suppression of courses, which are 
fatal to the freedom of all who use the seas.

The argument principally urged a t the bar 
ignored these considerations and assumed at 
absolute right in neutral trade to proceed without 
interference or restriction, unless by the applica
tion of the rules heretofore established as to 
contraband traffic, unneutral service, and blockade. 
The assumption was that a neutral, too pacific or 
too impotent to resent the aggressions and law
lessness of one belligerent, can require the other 
to refrain from his most effective or his only 
defence against it, by the assertion of an absolute 
inviolability for his own neutral trade, which 
would thereby become engaged in  a passive com
plicity with the original offender. Eor this con
tention no authority at all was forthcoming. 
Reference was made to the Orders in Council of 
1806 to 1812, which were framed by way of 
retaliation for the Berlin and M ilan decrees. 
There has been much discussion of these cele
brated instruments on one side or the other, 
though singularly little  in decided cases or in  
treatises of repute, and, according to their 
nationality or their partisanship, writers have 
denounced the one policy or the other, or have 
asserted their own superiority by an impartial 
censure of both. The present order, however, 
does not involve for its justification a defence of 
the very terms of those Orders in  Council. I t  
must be judged on its merits, and, if  the principle 
is advanced against it  that such retaliation is 
wrong in kind, no foundation in authority has 
been found on which to rest it. Nor is the prin
ciple itself sound. The seas are the highway of all, 
and it  is incidental to the very nature of maritime 
war that neutrals in using that highway maj 
suffer inconvenience from the exercise of their 
concurrent rights by those who have to wage war 
upon it. O f this fundamental fact the right of 
blockade is only an example. I t  is true that 
contraband, blockade, and unneutral service are 
branches of international law which have their 
own history, their own illustrations, and their 
own development. Their growth has been unsys
tematic and the assertion oE right under these 
different beads has not been closely connected or 
simultaneous. Nevertheless, it  would be illogical

to regard them as being in themselves discon
nected topics or as being the subject of rights and 
liabilities which have no common connection. 
They may also be treated, as in fact they are, as 
illustrations of the broad rule that belligerency 
and neutrality are states so related to one 
another that the latter must accept some abate
ment of the full benefits of peace in order that 
the former may not be thwarted in war in the 
assertion and defence of what is the most precious 
of all the rights of nations, the right to security 
and independence. The categories of such cases 
are not closed. To deny to the belligerent under 
the head of retaliation any right to interfere with 
the trade of neutrals beyond that which, quite 
apart from circumstances which warrant retalia
tion, he enjoys already under the heads of con
traband, blockade, and unneutral service, would 
be to take away with one hand what has 
formally been conceded with the other. As 
between belligerents acts of retaliation are either 
the return of blow for blow in the course of combat, 
or are questions of the laws of war not imme
diately falling under the cognisanoe of a Court 
of P r im  L ittle  of this subject is left to p n *8 
law beyond its effect on neutrals and on the 
rights of belligerents against neutrals, and to 
say that retaliation is invalid as against neutrals, 
except within the old lim its of blockade, contra
band, and unneutral service, is to reduce retalia
tion to a mere simulacrum, the title  of an 
admitted right without practical application or 
effect.

Apart from the Zamora the decided cases on 
this subject, i f  not many, are at least not am
biguous. O f The Leonora (14 Asp. Mar. L»^  
Cas. 209; 118 L  T . Rep. 362 ; (1918) P . 182). 
decided on the later Order in Council, l “01 
Lordships say nothing now, since they are 

informed that i t  is under appeal to their Lord- 
ships’ board, and they desire on the Pr080?fl 
occasion to say no more, which might affect the 
determination of that case, than is indispensabl 
to the disposal of the present one.

Sir W illiam  Scott’s decisions on the retaliatory 
orders in council were many, and many of them 
were affirmed on appeal. H e repeatedly and * 
reasoned terms declared the nature of the rig“ 
of retaliation and its entire consistency with t 
principles of international law. Since then d’s 
cussion has turned on the measures by w0'?0 
effect was then given to that right, not on tu 
foundation of the principle itself, and their Lor 
ships regard it  as being now too firmly establish® 
to be open to doubt. ,,0

Turning to the question which was l ‘tc 
argued, if  at all, though it  is the real quest' ,  
in  the case, whether the Order in Council 
the 11th March 1915 infliots hardship excess' 
either in kind or in degree upon neutr 
commerce, their Lordships think that no su° 
hardship was shown. I t  might well be said t 
neutral commerce under this order is treated **  
all practicable tenderness, but it  is enough 
negative the contention that there is avoid»0 
hardship. O f the later Order in Council to .7 
say nothing now. I f  the neutral Bhipowne' 
paid a proper price for the service rendered / 
his ship, and the neutral cargo-owner a pr°P[). 
price according to the value of his goods, s° 
stantial cause of complaint can only arise if_c0, 0 
siderations are put forward which go beyond *
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ordinary motives of commerce and partake of a 
political character, from a desire either to 
embarass the one belligerent or to support the 
other. In  the present case the agreement of the 
parties as to the amount to be allowed for freight 
disposes of all question as to the claimants’ rights 
to compensation for mere inconvenience caused 
oy inforcing the Order in Council. Presumably 
that sum took into account the actual course and 
duration of the voyage and constituted a proper 
recompense alike for carrying and for discharging 
the cargo under the actual circumstances of that 
service. The further claims are in the nature of 
claims for damages for unlawful interference 
w>th the performance of the Rotterdam charter- 
party. They can be maintained only by suppos- 
’Dg that a wrong was done to the claimants, 
because they were prevented from performing it, 
for in their nature these claims assume that the 
shipowners are to be put in the same position as 

they had completed the voyage under that 
contract, and are not merely to be remunerated 
0n proper terms for the performance of the 
Voyage, which was in fact accomplished. In  other 
*°rds, they are a claim for damages, as for wrong 
done by the mere fact of putting in force the 
'-,rder in Council. Such a claim cannot be 
sustained. Their Lordships will humbly advise 
Ris Majesty that the appeal Bhould be dismissed 
"*th costs.
^S o lic ito rs fo r the appellants, Botterell and 

Solicitor fo r the Crown, Treasury Solicitor.

July 25, 26, and Nov. 13,1918.
C losen t : The R ight Hons. L o rd s  Su m n e b , 

F a r m o o b , W b e n b u r y , S ir  W i l l ia m  
“ ic k f o b d , and S ir  A r t h u r  Ch a n n e l l .)

T h e  K r o n p b in z e s s in  Y ic t o b ia . (a)
° N a p p e a l  f r o m  t h e  a d m ir a l t y  d iv is io n
p _ (IN PRIZE), ENGLAND.

rize Court— Conditional contraband— Consignment
neutral port—Named consignee— Enemy desti

nation— Orders in Council— Declaration o f  London 
¿909, art. 35.

Declaration of London 1909, which, was not 
r&tified by Great Britain, by art. 35 purported to 
a°rogate the doctrine of continuous voyage in the 
« P ,o f  conditional contraband and to make the 
Chip's papers conclusive as to the port of 

J 'g fo rg e .
Vrderin Council of the 29tA Oct. 1914, by clause 1 

'Provided that the Declaration of London should be 
henceforth adopted, subject to certain modifica- 
lons. Modification (Hi.) provided that, " notwith- 

à anding the provisions of art. 35 of the said 
eclaration, conditional contraband shall be liable 

0 capture on board a vessel bound for a neutral 
P o rtif the goods are consigned ‘ to order ’ or i f  the 
. j ? ’ 8  papers do not show who is the consignee of 
fie goods, or i f  they show a consignee of the goods 
n territory belonging to or occupied by the 

pCnerny.”
6  appellants, a Swedish company, purchased 
fidfee at Bio Janeiro and paid for it through 

-— hkers in Aug. 1915. The coffee was shipped
1® ) Reported by W. E. B u d , Esq., Barrister-st-Lsw .

under two bills of lading by the Swedish steam
ship R . Y . for delivery to the appellants at 
Sundsvall as the consignees. On the voyage the 
vessel put into Kirkwall, where the coffee was 
seized as conditional contraband.

S ir Samuel Evans, P. found that the coffee was 
intended to be supplied to Germany and condemned 
it.

Held, that the statistical evidence given by the Grown, 
and not challenged, was sufficient to warrant the 
finding that the coffee was intended to be supplied 
to Germany. In  their Lordships' opinion the 
President,did not intend to find that the appellants 
were colourable, or sham consignees, and therefore 
the modification in clause 1 (Hi.) of the Order in  
Council of the 29th Oct. 1914, which was not in  
this particular affected by the Order in Council of 
the 11th March 1915, applied, and the coffee was 
immune from condemnation. The case was 
accordingly remitted to the Prize Court in  
accordance with art. 3 of the Order in Council 
of the ll(7t March 1915 to settle the terms of the 
restoration.

A p p e a l  by claimants from a decree of the 
Prize Court, England. The respondent was His 
M ajesty’s Procurator-General.

S ir Erie Richards, K .C . and Balloch for the 
appellants.

Sir Gordon Hewart (S. G.), Stuart Bevan, and 
Clement Davis for the respondent.

The considered opinion of their Lordships was 
delivered by

Lord Su m n e b .— In  this case the late Sir 
Samuel Evans condemned 250 bags of coffee, 
conditional contraband on war, shipped by 
Nordskog and Co. on the Swedish steamship 
Kronprinzessin Victoria at Rio de Janeiro for 
delivery at Sundsvall, in SwedeD, to the appel
lants, who were claimants below, an incorporated 
Swedish company trading aB wholesale grocers 
under the name of Aktiebolaget Dab Ion and 
Wahlstedt. The appellants swore that this coffee 
was part of a large quantity which they had 
previously bought of Nordskog and C o .; that 
they had declared before shipment that none of 
it  was imported from or would be sent to an 
ulterior enemy destination, and that this declara
tion was true. The purchase contract and docu
mentary evidence of payment for the coffee were 
forthcoming and their genuineness was not denied. 
The Crown put in evidence of a statistical 
character of the changes both in  the general 
imports of coffee into Sweden and in the exports 
of coffee from Sweden since the beginning of the 
war. This Bhowed changes both in quantity and in 
destination, and also an increase in the appellants’ 
imports in particular. There was also evidence, 
the sufficiency of which was admitted, that if the 
ulterior destination of this coffee was Germany, it  
would be imported into Germany for the use of 
the German Government and forces. No evidence 
was put in to contradict that of the Crown.

The appellants, whose declaration before ship
ment had stated that the coffee was intended for 
internal consumption in S veden, made it  part of 
their case at the trial, that they were considerable 
exporters of coffee to Finland, as well as dealers 
in coffee in the Swedish province of Norrland, and 
in support of this vouched two certificates by
M . Censta Ohrn, and M. Ernst Yssarsson, signin
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respectively as “ British Pro-Consul” and as 
“ Acting British Pro-Consul” at Sundsvall, p ur
porting to give the result of an examination of 
the appellants’ sale notes and books. The learned 
President, justly impressed with the unquestioned 
fact, among others, that the appellants had m ulti
plied their imports of coffee at least six times over 
since the war began, that the town, in which they 
traded, with only 17,000 inhabitants contained a 
score of other coffee importers, five of whom alone 
imported over 70,000 bags, while the appellants 
were importing 30,000, and that the two provinces 
of Jemtland and Vesternorrland, whose “ com
mercial centre,” Sundsvall, only contains 375,000 
inhabitants in all, thought that the nature of the 
appellants’ export trade required further evidence. 
The bags are 60 kilog. bags, and an import of a 
quantity into Sundsvall sufficient to supply every 
man, woman, and child within its internal trading 
area with a th ird of a hundredweight of coffee for 
the year suggested a large export trade, nor was 
the proximity of Sundsvall to Finland inconsistent 
with that town’s partaking in the extensive and 
lucrative trade with Germany, which undoubtedly 
went on. Accordingly he offered to adjourn the 
hearing, in order that the claimants might have 
the opportunity of sending over for examination 
in court the books relating to their export trade, 
some entries in which had been submitted to the 
inspection of,the British Vice-Consulate at Sunds 
vail. Their counsel accepted the adjournment, in 
order that his clients might consider what course 
they Bhould take, but upon consideration they 
refused to avail themselves of the opportunity. 
Thereupon the learned President condemned the 
coffee, concluding his judgment with these words ; 
“ They have failed to satisfy me of the truth  of 
their case. From the evidence adduced and from 
all the circumstances of the case, including the 
conduct of the claimants, I  draw the inference 
that the coffee seized was not bought by them for 
the purpose of consumption in Sweden or in order 
to become part of the common stock of that 
country or for the purpose of re-sale to any 
neutral country, but was shipped to and received 
by them to be forwarded through Sundsvall to 
Hamburg.”

Three questions have been raised before their 
Lordships: (1) W hether this was a finding that 
the appellants were not really the consignees of 
the coffee but only figured as such fictitiously in 
order to disguise the importation of the coffee 
into Germany by a Hamburg firm via Sundsvall;
(2 ) whether, if  so, or if it  was a finding that the 
appellants were the true consignees importing 
the coffee but with an ulterior destination in 
Germany beyond Sundsvall, it  was competent to 
the learned President so to find on the materials 
before h im ; and (3) if  the finding was to the 
latter effect, whether it  was material or warranted 
the condemnation of the goods in view of the 
destination of the ship, the tenor of the ship’s 
papers, and the language of the Declaration of 
London, No. 2, Order in Council, dated the 
29th Oct. 1914.'

Their Lordships are of opinion that the learned 
President did not find that the claimants were 
only colourable and sham consignees of this 
coffee. There are circumstances in the case 
suggesting such a conclusion, connected with the 
banking transactions by means of which pay
ment was made for the coffee, and with the part

played in i t  by Nordskog and Co., of Bio d® 
Janeiro, and Santos in Brazil, and of 1/3 Read- 
husgatan, Christiania, by Carl B. Prosch, also ot 
Christiania, and by Eugen Urban and Co., coffee 
importers, of Hamburg. There are also observa
tions made during the hearing and passages m 
the judgment of the learned President which 
seem to refer to such a suggested conclusion, bu 
their Lordships are satisfied that this was n° 
the case presented by the Crown in the P*  ̂
Court, and they think that this was not the find' 
ing at which he arrived. Even if  the materia, 
would have warranted such a conclusion, as 
which no opinion need be expressed, their Lord
ships would not be prepared to allow the captor 
to succeed on appeal by raising a case on M  
facts, which they never presented for the deter
mination of the court below.

Their Lordships are of opinion that to 
materials before him warranted the learne  ̂
President in finding the ulterior German destina 
tion, which they conceive to be the true effect o 
his judgment. The admissibility of what > 
called a statistical case has already been recog' 
nised. N ot only was this case pointed to tn 
general contrast between the overseas trade o 
Swedish merchants before and after the outbrea 
of war, but particular and precise evidence wa 
given of the remarkable expansion of the app®1: 
lants’ own operations; and this was reinfoi® 
by evidence of their credit and association ■ 
Their Lordships do not say that less might n 
have sufficed : the question is one of the ev*“ ®?at; 
actually given. Thera is further the fact to 
the appellants declined to produce their books 
court. Here again, be i t  observed, the Preside» 
did not order them to embark on an inqmrU 
which they had not opered, or order that Pf° 
of a particular branch of the case should be 8 *v. 
in one way only. The appellants had vouched 
their own favour on one aspect of the case th 
own record of certain selected transactions; to h 
had the opportunity of completing that aspec_ 
the case from materials of the same class in tne 
own possession by way of rebuttal of the oaP .?£al 
evidence, and to make that opportunity f fd iv .  
were informed how beat, in view of the Preside!! 
great experience of these cases, they couid pres , ¡s 
such evidence so as to bring conviction to ^  
mind. I t  is nothing to the point to urge t 
they had engaged in a trade, which to them 
lawful though pursued at their peril, or to 8J g 
as they did say, that their trading books w a 
required in Sweden, and that Swedish law |  ^ ¡ve 
a lim it on the extent to which they could,? „ 
“ discovery throwing light upon our case.” A jf 
claimed the coffee in the Prize Court here, a n d .  
the evidence, by which their case might ‘ -r 
been cogently supported, was required for 1 
other business in Sweden, it  was for them ^  
choose whether they would conduct their ejr 
their business to the better advantage. A° t’S 
Lordships fu lly  appreciate the learned Preside 
view, that an offer of inspection of the boos ^  
Sweden “ by a notary public or otherwise 
in the circumstances almost illusory. As to 
reference to the law of Sweden, the matter t£) 
been dealt with in other cases. Though loat ,c0s 
credit that Swedish law, truly understood, j 
restrict the right of a Swedish subject to BUpP̂ 0  

a case, which he is concerned to prove, by, ¡¡e 
best evidence of his own transactions, and "



MARITIME LAW CASES. 3 9 3

Pr it . Co.] T h e  K r o n f r in z e s s in  V ic t o r ia , [P r iv . Co.

recognising that, if i t  be so, this is not a matter 
tor their criticism or animadversion, but solely 
one for the judgment of the Government and 
Legislature of the Kingdom of Sweden, their 
Lordships must observe, as they have observed 
before, that it  is impossible for a Court of Prize, 
an international tribunal, to allow its investiga
tion of the truth of the matters brought before it  
to be limited by the restrictions of the municipal 
law affecting one of the parties to the proceed
ings before it. Their Lordships cannot hold that 
a captor’s evidence is not to prove, whatever 
*t is capable of proving, merely because the 
claimant is not permitted by the laws of his 
country to produce the evidence appropriate to 
febut it.

The remaining question tarns upon the con
struction of par. 1 (iii) of the Declaration of 
London, No. 2 , Order in Council. This order, 
^hich declares, inter alia, under what modifica
tions His Maj-tsty w ill recognise art. 35 of the 
declaration of London, so long as the Order is in 
force, operates, as has been already decided, as a 
^aiver of the belligerent lights of the Ciown in 
favour of neutralB, to which a Court of Prize will 
give effect as against captors. His Majesty, who 
was pleased to announce such a waiver, is entitled 
to modify or to recall it, as he may be advised, and 
**} fact the Order in Counoil of the 7th July 1916 
cid in terms revoke the Order in Council of the 
*9th Oct. 1914, and proceeded to deal with the same 
jnatters otherwise. I t  was, however, argued by 
the Solicitor-General that there had been a prior 
restriction or revocation of that waiver— namely, 
by the Order in Council of the 11th March 1915 
' and the date of the shipment of the coffee and 
v°yage of the Kronprinzessin Victoria was in fact 
SUch that the latter order would cover that 
Period, though the order of the 7th July 1916 
Would not. The argument shortly was that the 
ehject of the Order in Council of the 11th March 
1915 being, in the words of the recital, “ to pre
sent commodities of any kind from reaching or 
feaviog Germany,” and the substantive provision 
?f par. (iii.) being that goods with an enemy 
destination carried in a ship bound for a port 
°ther than a German port shall be discharged in 
*  British or allied port, and subsequently be 
estored on terms, “ unless they are contraband 

?f war,” it  would be unreasonable to hold that, 
1 they are contraband of war, they may be 
eleased unconditionally, for that would expressly 

»®feat the object of the Order in Council itself, 
lienee, it  was said, that to avoid so unsatisfactory 

result, the Order in Council of 1915 must be 
eerned to have revoked by implication the 
encessions made under the Order in Council 
1 the 29th Oct. 1914. The point is novel. I t  

» ’ght have been taken, but was not, in The 
D05t1 8 h*na (14 Asp Mar. Law CaE, 233; 118 L. T. 
; / 8 P' 274; (1918) A. C. 461). The contrary was 
^esumed to be the erse, though it  is true there had 
7u,etl 110 argument, by their Lordships’ board in 
T LProfon (14 Asp. Mar. Law Cas. 268; 118 

T - Rep. 519; (1918) 1 A. C. 578, p. 580). I t  
p,as not taken by the Crown before the learned 

ra-i lent in the present cise, nor is a contention 
Orfi' 1 8 ' ^ 0  which involves the proposition that an 

er directing goods to be restored, “ unless 
th y ?re contraband,” is an order condemning 
w it if t*  ^hey are, all other Orders in Council not- 

hstanding. The words “ unless they are con- 
V ol . X IV . ,  N . S.

traband of war ” naturally mean that the order 
in question does not apply to such goods for 
which there are other legal' provisions.

Their Lordships, however, hold, for two reasons 
of a somewhat more general character, that the 
Order in Council of the 29th Oct. 1914 was not in 
this particular affected by the Order in Council 
of the 11th March 1915. The whole tenor of the 
order of the 7th July 1916, the recitals, the 
repeal, and the re enactment, are consistent only 
with the view that the order of the 29th Oct. 1914 
had up to that date remained in fu ll force and 
unaffected. Further, though no form of words 
and no formal instrument can be prescribed to 
the Crown by which to revoke its former grant 
or to resume the fu ll belligerent rights, which 
had previously been waived, it  is at least necessary 
that the intention to revoke and the intimation  
of the resumption should be unambiguous and 
clear. I t  would ill become the dignity of the 
Crown and be little  congruous with its responsi
bility, alike towards its subjects and to neutrals 
in exercising or forbearing to exercise belligerent 
rights, i f  concessions publicly and advisedly made 
were to be recalled by words of doubtful import 
or by nice implications from language unques
tionably employed alio intuitu. I f  this con
tention were to prevail it would follow that tho 
decision of the board in the Louisiana was a 
decision on the true construction of an order, 
which was inapplicable because it  had been 
revoked. I t  is true that there is nothing in that 
decision which would preclude the board by 
authority from considering the contention, for 
the construction of an instrument and its applica
bility are different matters, but their Lordships 
cannot but feel confirmed in the opinion which 
they have formed by the fact that on the former 
occasion the law officers of the Crown either did 
not think of the point or deemed it  better not to 
raise it.

The construction of the Declaration of London, 
No. 2, Order in Council, p. 1, sub s. i i i , remains 
to be considered. Here again the judgment in 
The Louiiian ia (sup.) does not conclude the 
matter, for the language there used dealt with 
the position of a neutral shipper anxious to know 
how far his shipment would be covered, when 
consigned to some actual named consignee in a 
country adjacent to Germany. I t  was there «aid 
that the neutral shipper would not suffer merely 
by reason of the intentions of that consignee. 
The claimants were the shippers, they claimed to 
be owners of the goods, and alleged that the 
consignees named in the hills of lading were so 
named for convenience only, and that no pro
perty passed to them. Here the claimants are 
the named consignees, and, upon the case made 
in the Prize Court, they were consignees to whom 
the property had passed before seizure, in fact 
the day before. Not only so, but they were con
signees to whom the consignors had parted with 
the real control of the goods. Their intention, 
however, was to give the goods an ulterior enemy 
destination. Does this intention prevent them 
from being persons, th 6  insertion of whose names 
in the bills of lading cause the ship’s papers to 
“ show who is the consignee of the goods ? ” On 
principle their Lordships think not. I f  the 
seizure had been two days earlier and the claims 
had been made by Nordskog and Co., the language 
employed in the Louisiania would have applied.

3 E



394 MARITIME LAW  GASES.
P r i v . C o . ]  A d m i r a l t y  C o m m i s s i o n e r s  v . P a g e ; T h b  C o n q u e r o r . [ C t . o p  A p p -

The present is a different case, and whether the 
date of the passing of the property be or be not 
crucial, i t  cannot be said on the present facts 
that the appellants were not the consignees. I t  
is not even shown that they had an arrangement 
with Nordekog and Co. or with some other 
parties under which they had engaged to forward 
the coffee to Germany, though what difference 
that would hare made, being a personal obliga
tion only, need not be decided. A ll that is shown 
is that they had an intention. This appears to 
be precisely the caee or one of the cases in which, 
under the O lder in Council in question, the ship’s 
destination and the form of the ship’s papers 
covered the goods. To extend the qualities which 
may bo predicated of the consignee, whom the 
ship’s papers are to show, to qualities con
nected with his general trade or with par
ticular contracts, independent of the contract 
of carriage, would be to protect the goods 
only when the ship’s papers show something 
which in maritime practice they never do and 
rarely could show. The coffee was accordingly 
in  this caee immune from condemnation, its 
ulterior enemy destination notwithstanding.

The Order in Council of the 11th March 1915, 
art. 3, provided for the discharge of the goods in 
the present case and proceeded: “ Any goods so 
discharged in a British port shall be placed in 
the custody of the marshal of the Prize Court, 
and unless they are contraband of war shall, if  
not requisitioned for the use of H is Majesty, be 
restored by order of the court upon such terms 
as the court may in the circumstances deem to 
be just.”

These words determine the mode in which these 
goods are to be dealt with after having been placed 
in  the custody of the marshal. I t  is for the 
President in his discretion to decide upon what 
terms they shall be restored. Presumably they 
have been requisitioned or sold and are no longer 
in specie; if  so, the proceeds or their money 
value will represent the goods and be the subject 
of his order. The decree of condemnation must 
be set aside and the case must be remitted to the 
Prize Court, to settle the terms of restoration, 
but as the point on which the appeal succeeds is 
one which was never properly urged up >n Sir 
Samuel Evans, there can be no costs of this 
appeal. Their Lordships will humbly advise His 
Majesty accordingly.

Solicitors for the appellants, Travers Smith, 
Braithwaite, and Go.

Solicitor for the Crown, Treasury Solicitor.

Court of I  ubica t o
COURT OF APPEAL

Dec. 2 and 3, 1918.
(Before Sw in f e n  E a d y , M .R ., D ukst, L .J ., »n<* 

E v e , J )

A d m ir a l t y  C o m m is s io n e r s  v . P a g e ;
T h e  C o n q u e r o r , (a)

A P P E A L  FR O M  T H E  K IN G 'S  B E N C H  D I V I S I O N .

Salvage —  Requisitioned lug —  Tug demised 
Crown— Time charter— Services rendered—Rigid 
to salvage earned— “ Ship belonging to H * 
Majesty ” — Merchant Shipping Act 1894 (57 
58 Viet. c. 60), 8. 557— Merchant Shipp**0 
(Salvage) Act 1916 ( 6  As 7 Oeo 5, c. 41), s. 1.

The defendants’ tug was requisitioned by the 
Admiralty on the terms of the charter-party know11 
as T. 99, whereby the owners undertook to pay f ° r 
all wages, provisions and all eepenses, except I" r 
coal and other fuel, which were to be borne by thf. 
Admiralty. The owners were to insure against ajt 
marine risks, but the Admiralty were to be it®*"® 
for all war risks. A ll salvage was to be for In 
owners’ benefit.

Subsequently, as the result of correspondence, 
basis of hire was altered from gross, to net 
The tug was requisitioned upon terms u>h 
amounted to a demise of the tug to the AdmiraVy- 
I t  was to be at the absolute disposal and under in
complete control of the Admiralty, who were t° <,e?g 
all risks— both war and marine— as well as all ln" 
expenses of the tug, crew, and stores. I f  the W  
was off work for any reason, the hire was to 
paid just the same. _ ,

The tug was commissioned as one of His Majesty 
ships, the mas'er became a lieutenant in ‘ 
R .N .V .R -, and he and the other members of 
crew wore uniforms (provided by the A d m i r a l t y  > 
according to their rank, and were p a i d  by 
Admiralty.

While the defendants’ tug was thus in the possess» 
of the Admiralty she earned 45001. as remuner 
tionfor salvage services rendered by her.

The Admiralty Commissioners claimed a declaral 
that they were entitled to the remuneration 
earned. ,

Held, that the tug was for the time being a vess 
“ belonging to His Majesty ”  within the 
of sect. 1 of the Merchant Shipping (Salvage) . 
1916 ; that a ship taken on the above mentio 
terms was effectually demised to the Crown /  " 
that the Admiralty Commissioners were there] 
entitled to the amount awarded for thê  saf ~ ’s 
services rendered by the vessel, thê  defendant . 
the owners thereof having no claim to any I  
of the salvage moneys.

The S a rp e n  (13 Asp. Mar. Law Cas. 370; 114 > , 
Rep 1011 ; (1916) P. 306) considered and apP 

Decision of Bailhache, J. (119 L. T. Rep- 
affirmed.

T h e  A d m ira lty ,  a c tin g  under th e  powers 
fe rre d  by th e  P ro c la m a tio n  o f th e  3 rd  A ug . ^  
req u is itio n e d  th e  tu g  The Conqueror on the  4 th  v  
1914 fro m  th e  defendants, who were the  o ^ ^ -

(o) Reported by E. A. ScaATOHLEY, Eaq., Barrister-»*-1' * ' '
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°n terms! of the charter-party known as T. 99, 
under which the owners bad to provide and pay 
for all wages, provisions, and all other expenses 
>n connection with the officers and crew, and for 
the insurance of the vessel, while the Admiralty 
wsre liable for the expenses of all coal and other 
fuel.

The owners were to be liable for all marine risks, 
out the Adm iralty were to be liable for all war 
risks. A ll salvage was to be for the owner's 
benefit. The tug was to be deemed off hire 
during the time occupied in salvage operations.

In  Sept. 1916 correspondence took place between 
the parties which resulted in the basis of hire being 
uttered from gross to net basis. The defendants 
°n  the 13th Sept, consented to those terms, but a 
charter-party providing for that basis of payment 
was never signed.

The form of charter-party providing for the new 
basis of payment was headed “ Charter-party 
• • . with demise to the Crown.” I t  provided 
that the vessel was to be at the absolute disposal 
?nd under the complete control of the Admiralty. 
The master and crew were to be appointed by the 
-Admiralty instead of the owners. A ll risks—  
^ur and marine— as well as all expenses of the 
tug. crew, and stoves, a n l of all repairs beyond 
Ordinary wear and tear would be borne by the 
“ -dtniraity who undertook to restore the vessel to 
l he owners at the termination of the hire in the
8ame condition as she was in when taken up, fair 
^sar and tear excepted. I f  the tug was off work for 
aUy reason the hire was to be paid just the same.

The tug was afterwards commissioned as one 
° f  His M ajesty’s ships, with master and crew 
<vho were servants of the C row D , and was 
employed at the sole risk and expense of the 
Admiralty, The master obtained a commission 
as lieutenant of the B  N . V .R ., and he and other 
JUcurbers of the crew wore uniforms (provided by 
be Adm iralty) according to their rank, and were 

Paid by the Admiralty.
., Iu  Jan. 1917, the tug The Conqueror, while in 
be possession and control of the Admiralty, 

*endered salvage services to the steamship Sussex, 
aUd a claim for remuneration for such salvage 
Services was made bv the defendants as owners of 
the tug.

The parties agreed to go to arbitration, but 
bile this was pending the Adm iralty inter- 
cued and claimed to be entitled to the salvage 

Paid for the services of the tug. 
s I t  was determined that the arbitrator should 
ccide the amount payable as remuneration for 
Ue salvage services rendered by the tug without 

^r2iudice to the claim of the Admiralty. 
f I  be amount of the remuneration payable in 
,?spect of the services of the tug was assessed by 
^gC^arbitrator, M r. Laing, K .C  , at the sum of

q  This action was brought by the Adm iralty  
^b'uiissioners for a declaration that they were 
titled to the sum of 45002. so awarded in 

Q 8Pect of the services rendered by the tug The 
°*queror to the steamship Sussex and her cargo. 

.Sect. 5 5 7 , sub-sect. 1, of the Merchant Shipping 
1 1894 provides th a t:

bg ^b e ra  salvage services are rendered b y  any ship 
th e° n®*nK to  H e r M ajesty, or by  the commander o r crew 
or  no ola im  sha ll be allowed fo r any loss, damage, 

tlBk  caused to  the  ship or her stores, taokle, or

fu rn itu re , o r fo r  the use o f any stores or o ther artic les, 
be longing to  H e r M a jesty supplied in  order to  effect 
those services, o r fo r  any o the r expense or loss sustained 
by  H e r M a jesty  by reason of th a t service. . . .

Sect. 1 of the Merchant Shipping (Salvage) Act 
1916 provides th a t :

W here salvage services are rendered by any ship 
be longing to  H is  M a jesty  and th a t ship is a Bhip 
specia lly equipped w ith  salvage p lan t, or is  a tug , the 
A d m ira lty  sha ll, no tw iths tan d ing  an y th ing  contained in  
sect. 557 o f the M erohant Shipp ing A c t 1894, be en title d  
to  c la im  salvage on beha lf o f H is  M a jesty  fo r  such 
services, and sha ll have the  same rig h ts  and remedies 
as i f  the  ship rendering such servioes d id  no t belong to  
H is  M a jesty.

The action came on for tria l in the Com
mercial Court before Bailhache, J., who 
decided (14 Asp. Mar. Law Cas. 360; 119 L . T . 
Rep. 338) that the effect of- the change of 
basis of hire was to transfer the right to any 
salvage award from the owners to the Adm iralty, 
who held the tug on demise; that a tug which 
was on time charter to the Adm iralty when the 
charter-party was by way of demise was a tug 
which belonged to the Admiralty for the purpose 
of the Merchant Shipping Act 1894 and of the 
Merchant Shipping (Salvage) Act 1916; and that 
therefore the Adm iralty were entitled to the 
amount awarded for salvage services rendered by 
such tug.

From  that decision the defendants appealed.
The appeal now came on to be heard, together 

with an appeal involving the same question by 
the plaintiffs, the E llio tt Steam Tug Company 
Lim ited, from the decision of H ill, J. sitting in  
the Adm iralty Division in the salvage case of 
Admiralty Commissioners and others v. Owners of 
Steamship Messina, her Cargo and Freight.

Wright, K .C ., Stuart Bevan, and 0 . A. Scott for 
the appellants.

MacKinnon, K .C . and C. R. Dunlop for the 
respondents.

S w i n f e n  E a d t , M .R .— In  this case there is 
an appeal from Bailhache, J., the question being 
whether in respect of salvage services rendered 
by the tug The Conqueror, the amount payable in 
respect of those services belongs to the Admiralty 
or is payable to the company who were the owners 
of the tug which was under charter to the 
Admiralty.

W ith  regard to the tug, i t  was originally taken 
up upon terms known as the terms of “ T . 99,” a 
form of charter-party under which many vessels 
were taken up for Goverment service, and under 
which the owners engaged and paid the crew, and 
found the stores— stores other than coal— worked 
the ship, and ran the marine risks, the owners 
insuring against those risks, but, on theother hand, 
the Adm iralty bearing the war iisk and finding 
coal.

In  respect of the vessels so taken up, a clause 
in the charter-party “ T. 99 ” provided that the 
steamer has liberty to assist vessels in distress, 
and all salvage to be for owner’s benefit, but ship 
to be deemed off pay during the time occupied 
by salvage operations, and cost of coal consumed 
in such operations and port charges and expenses 
to he for owner’s account.

Claims have been made for salvage by ships 
taken up under “ T . 99,” and in one case that came 
before this court, The Sarpen (sup.) it  was held
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that the owners of the ship were entitled to the sal
vage and to prosecute a claim for it, and that the 
master and crew were entitled to prosecute a claim 
without the consent of the Admiralty. In  that 
case it  was pointed out that where a ship was a 
requisitioned ship, no claim to salvage could be 
made on behalf of the ship, whether with or 
without the consent of the Adm iralty. The 
claim must be limited to a claim by the com
mander and crew, and it  was a claim which 
required the consent of the Admiralty for its 
prosecution in the case of a vessel belonging to 
His Majesty.

A fte r the decision there was pronounced the 
Act of 6  & 7 Geo. 5, c. 41—the Merchant Shipping 
(Salvage) Act 1916— was passed on the 23rd Aug. 
1916, which provides that where salvage services 
are rendered by any ship belonging to His 
Majesty, and that «hip is a ship specially equipped 
with salvage plant or is a tug, the Adm iralty  
shall, notwithstanding anything contained in 
sect. 557 of the Merchant Shipping Act 1894, be 
entitled to claim salvage on behalf of His 
Majesty for such services, and shall have 
the same rights and remedies as if the ship 
rendering such services did not belong to His 
Majesty.

I t  appears that before the passing of that Act, 
and when ships belonging to H is Majesty were 
unable to put forward a claim for salvage, the tug 
belonging to the owners in the present case, the 
E llio tt Steam Tug Company Lim ited, did in fact 
render services to a vessel, and was allowed to 
obtain and retain the salvage. In  that case the 
ship was taken up on a net basis ; and the ques
tion arising on the present appeal with regard to 
the tug The Conqueror is this : that having been 
originally taken up on “ T . 99,” which was a gross 
basis, owners paying the charges which I  have 
already mentioned, at a subsequent date, and 
before the salvage services in question here were 
rendered, the ship was converted into a taking 
upon a net basis. By letters passing on the 12th 
and 13th Sept. 1916 an alteration was made with 
regard to The Conqueror, and the alteration was 
that she was taken up from a gross to a net basis.

The reason for the change is quite obvious. 
The change led to the ship being a ship com
missioned by His Majesty to the commander 
holding His M ajesty’s commission and belonging 
to the Royal Naval Volunteer Reserve; to His  
M ajesty’s uniform being worn; to the Adm iralty  
bearing all expenses of running the ship, engaging 
the crew, entering into articles with the crew and 
engaging the crew, paying their wages, paying 
ship’s stores, bearing all risk, marine risk as well 
as war risk ; in fact, taking over the entire ship as 
a ship commissioned by His Majesty, and bearing 
all the expenses of running the ship, and incurring 
all the risk which the ship was to incur ; the only 
question being that subject to fa ir wear and tear 
all risk was the risk of the Adm iralty.

Under those ciroumstances, the ship taken on 
those terms, is effectually demised to the Crown 
and the ship is necessarily held on that demise to 
the Crown. The owners are no longer the 
managers of the Bhip, but it  is managed by the 
Admiralty. How is i t  possible therefore to hold 
that the owners can have any claim whatever for 
the salvage moneys ? They incur no expense and 
they run no risk. The whole of that is for the 
Admiralty.

I t  was pointed out in the case of The Sarpoa 
(■ubi sup.), where the earlier decisions were referred 
to, that where a ship is under an actual demi»® 
to the Admiralty, it  is for the time being a, ship 
belonging to His Majesty within the meaning? 
the sections in the Merchant Shipping Act lo » 4  

wheie that expression is used. ,
That being so, I  am of opinion that the ground» 

upon which Bailhache, J. proceeded in holding 
that in the present case the Admiralty Com o'8’ 
Bioners were entitled to the Balvage money s, af 
indisputable. I t  is a claim in respect of a ship 
on demise to the Adm iralty where the sa l'»3 
services are rendered at the expense of t 
Adm iralty—crew, stores, coal, all expenses-^ 
where all risk of injury to the ship and apparel i 
for the Admiralty, and where the owners baT 
neither risk nor expense. In  each case the service 
were rendered after the passing of the Act 
which I  have referred; so that in each case th 
Adm iralty come within the provisions of the A° 
and are entitled to claim the salvage. ,

I t  was urged that in respect of other tugs o 
the E llio tt Steam Tug Company Lim ited, I  
Vanquisher and The Revenger, which also were 0  

a net basis at a time when salvage services we 
rendered, the owners were enabled to claim an 
retain the amount. B u t as between themselv 
and the ship to which services were render* ’ 
whether the owners were entitled to salvage do 
not now arise. They obtained the salvage, 
their claim to retain it  is not disputed. So f » r _ 0  

the Adm iralty are concerned, they would have n 
claim, because those services were rendered a . 
time when no claim could be made on behalf 
the K ing ’s ship. Therefore no claim is P 
forward by the Admiralty Commissioners ^  
respect of salvage earned and obtained by tho
two vessels. , y0

B u t with regard to the tug with which we ha 
to deal on this appeal, The Conqueror, as R w 
upon a net basis at the time when the sorvi ^  
were renderei, and as it  was held on demisei 
the Crown I  am satisfied that the judgm  ̂
appealed from was perfectly correct, and that 
defendants as the owners of the vessel have 
claim to any part of the salvage moneys. ^

For these reasons I am of opinion that 
appeal fails and Bhould be dismissed with cos s. 

Dtjke, L .J .—I agree.
The effect of the transactions in this case on • 

part of the Crown have been to vest the vessel ^  
at any rate for the period when the vesting 
divesting occurrad— absolutely and indisputa 
in the Crown as a King’s ship, with a K ' 
officer in command, a K ing ’s crew in charge, . 
whole of the expenses at the public charge thro B 
the Admiralty, and the whole of the risk at 
cost of the public. it

I  cannot conceive how in that state of lac - y 
could be contended successfully that the comPijjp 
which is to be ultimately entitled to have the  ̂
revested in them can be regarded as having g 
dered the salvage services which were ,g 
rendered. They were rendered by His May6» ^  
servants and his ship, which was at the risk o 
State. . ¿he

That being so, it seems to me clear that 
owners could not be entitled to salvage ^ere' ¡¡¿0 
Merchant Shipping (Salvage) Act 1916 has 
it  possible that the public Exchequer »n ^  
derive benefit from salvage services rendere
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vessels which are especially adapted for the ren
dering of such services, and I  do think that it  
would be a very mischievous consequence if the 
rii?ht of the Crown in respect of such transactions 
3s have occurred in the present case should be 
divested out of the Crown upon the kind of casual 
snd ambiguous incidents which were relied upon 
to support this appeal, and to Bet up something 
° f  the nature of a brokerage (o the appellants of 
Moneys which in law and in fact had been earned 
011 behalf of the Crown.

I  therefore think that this appeal ought to be

E v e , J.— I  agree.
Tbe answer to M r. W righ t’s concluding sub

mission on the construction of the Act of 1916 
®6 ems to me to have been supplied by M r. 
MacKinnon when he pointed out that i f  the tug 
js not a ship “ belonging to His Majesty ” within 
the meaning of sect. 1 of the Act of 1916, they are 
obviously not under the disability imposed by 
®ect. 557 of the Act of 1894, where the words of 
description are identical.

I  think, therefore, that this appeal fails and
° eght to be dismissed. , , ,Appeal dismissed.

Solicitors : for the appellants, Thomai Cooper 
dd Co. ; for the respondents, Solicitor to the 

■Lreatury.

h ig h  c o u r t  o f  j u s t ic e .

K IN G ’S B E N C H  D IV IS IO N .
Oct. 29, 30, and Nov. 14, 1918.

(Before R o c h e , J.)
K o u r a  a n d  F o r g a s  v. T o w n e n d  a n d

^  OTHERS (a)
arme insurance —  Voyage policy— Marine risk 
~~~ War risk—Capture by enemies— Constructive 
total loss of vessel—Loss of profit on charier—  
re&seZ restored before action brought—Notice of 
bandoament —Probability of loss —Marine Insur

a n c e  Act 1900 ( 6  Edw. 7, c. 41), ss. 60 and 61. 
e plaintiffs chartered a steamship and, by a voyage 
Policy dated the 7th Nov. 1917, underwritten by 
h® defendants, insured the r profit on the charter, 
he insurance uas against marine and war risks, 

Included capture of the vessel by the enemies 
J Ur eat Britain, and was against total and (or) 

constructive total loss of steamer only, and excluded 
l claims arising from delay and (or) deterioration 

tj (or) loss of marke' in  reaped of war only. On
ie 10th Nov. 1917, while on the insured voyage, the 
earner mas captu red in the Indian Ocean by
e Herman raider or auxiliary cruiser W . 7 he 

cargo on board the steamer was contraband. A 
Pr i-e crew from the W. was placed on board, as 

*. 0 5  a large number of passengers from other 
Prizes which the W  had taken and sunk. Some 
fihibs were also placed by the Germans on board 

steamer to be used if  necessary to destroy her. 
¡j. insured steamer was used by the W as a 

r , , r consort and as a relief carrier of prisoners 
fleeted by the W. from hrr  sunk pri es. She 
so* ^leref ore disguised, and the two vessels voyage!, 

betimes together and sometimes separately, 
- -..Wards Germany. A t one point some vessds were

'■**) Aaporied r '> T. \V. Mouqan, Esc, B»rriflter-at-Law.

sighted, which gave rise to some expectation of 
recapture. Ultimately, on the 24th Feb. 1918, the 
insured steamer grounded in Danish territorial 
waters and the intervention of the Danish autho
rities secure l the release of the passengers, and on 
the 27th Feb. the German prize crew left her. A 
salvage company was employed by the shipowners 
and succeeded m refloating the vessel on the 8th 
March. She was then considerably damaged and 
was under repair until Sept. 1918. No not ce of 
abandonment had been given by the shipowners, 
ivho were not insured. In  an action on the policy 
claiming that the vesstl was, owing to her capture 
by the Germans, a constructive total loss, and 
that the plaintiffs had thereby lost their profit on 
the char'er party :

Held, that it was not merely uncertain whether the 
owners of the steamer would recover her wi'hin a 
reasonable time, but that the balance of probability 
was that they would, never recover her at a l l ; that 
the giving of a notice of abandonment by the ship
owners was not an integral element of a construc
tive total loss ; that there was a constructive total 
loss of the vessel within sect. 60 of the Marine 
Insurance Act 1906 on her capture and before she 
was restored to her owners, and that such c iplure 
resulted in a total loss to the plaintiffs of their 
rights and profits under the charter ; therefore the 
restoration of the vessel did nolhi g to extinguish 
or min mise the plaintiffs’ loss and could not 
operate to extinguish or bar the plaintiffs’ claim, 
and that the claim to recover the loss of profit on 
the charter-party was not a claim arising from 
delay. The ve-sel was not merely delayed, but 
was captured. The plaintiffs were therefore entitled 
to recover.

Polurrian S ea n u lrp  Company v. Young (12 
Asp. Mar. Law Cas. 449; 112 L. T. Rep. 1053;
(19 i 5) 1 K B .  922) applied 

Russian Bank for Foreign Trade v. Excess Profits 
Insurance Company (14 Asp. Mar. Law Gas. 
316; 119 L. T. Rep. 645; (1918) 2 K- B. 123)
distinguished.

A c t io n  in the Commercial List.
The plaintiffs’ claim was for a loss under a 

policy of marine insurance on the profit on the 
charter of the steamer Igotz Mendi, which was 
captured by a German raider.

The plaintiffs were interested in a policy of 
marine insurance dated the 7th Nov. 1917, under
written by the defendant, for 30,0001, on the profit 
on the charter against total loss and (or) con
structive total loss of steamer only.

The policy provided against the usual perils of 
the seas, including “ Enemies, surprisals, takings 
at sea, arrests, restraints, and detainments of all 
kings, princes, and people of what nation, con
dition, and quality soever, and all other perils, 
losses and misfortunes that have or shall come to 
the hurt, detriment, or damage of the said ship 
or any part thereof, including war risks, mines, 
&c., and warranted free of any claim arising from 
capture, seizure, arrest, restraint, or detainment 
except by the enemies of Great Brita in .”

The insured voyage was from D ,1 a go a Bay to 
Calcutta and until sailed, and while the vessel 
was on that voyage she was captured by a 
German raider on the 10th Nov. 1917.

The plaintiffs alleged that the profit on the 
charter had become a total or constructive tot* J
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loss by insured perils. In  the alternative they 
alleged that the commercial adventure contem
plated by the charter had become frustrated and 
impossible of performance, and was abandoned.

The defendants denied that there had been 
either actual or constructive total loss, and 
alleged that the vessel had come back into the 
hands of the owners before action brought. They 
further alleged that no notice of abandonment 
had been given.

The further facts of the case are stated in the 
judgment.

MacKinnon, K.O. and Le Qaesne for the 
plaintiffs.

B. A. Wright, K .O. and Simey for the defen
dants.

The following authorities were cited :
M arine Insuranoe A e t 1906, sa. 60, 61, and 62 ;
Andersen v. M arten , 10 Asp. M a r. Law  Cas. 494 ;

99 L . T . Rep. 2 5 4 ; (1908) A. C. 334 ;
B ond re tt v. Hentigg, H o lt ,  N . P. 149 ;
F a m w orth  v. H yde , 15 L . T . Rep. N . S. 395 ;

L . Rep. 2 C. P. 204 ;
Goss v. W ithers, 2 B u rr  683 ;
H a m ilto n  v. Mendes, 2 B u rr. 1198;
Kaltenbach  v. Mackenzie, 4 Asp. M ar. Law  Cas.

39 ; 39 L . T . Rep. 215 ; 3 C . P .  D iv . 467 ;
M e llish  v . Andrews, 15 E ast 13 ;
Moore v. Evans, 117 L . T . Rep. 761 ; (1918) A . C.

185;
M u lle tt  v. Shedden, 13 E ast, 304 ;
R a n k in  v. Potter, 2 Asp. M ar. La w  Cas. 6 5 ; 29

L . T . Rep N . S. 142 ; L . Rep. 6 H . L . 8 3 ;
Roux v. Salvador, 3 B ing. N . C. 266 ;
Russian B ank fo r  Foreign Trade  v. Excess P ro fits

Insurance, 14 Asp. M ar. Law  Cas. 316; 118 L . T .
645 ; (1918) 2 K .  B . 123 ;

Ruys  v. R oya l Exchange Insurance Company,
8 Asp. M ar. Law  Cas. 2 9 4 ; 77 L . T . Rep. 23 ;
(1897) 2 Q B. 135 ;

Tunno  v. Edwards, 12 E ast, 488 ;
Western Assurance Company o f Toronto v. Poole,

9 Asp. M a r. Law  Cas. 390 ; 88 L . T . Rep. 362;
(1903)1 K . B . 376;

Woodside v. Qlobe M a rine  Insurance Company
L im ite d , 8 Asp. M a r. Law  Cas. 118; 73 L . T .
Rep. 626 ; (1896) 1 Q. B , 105 ;

P h illip s  on Insurance, eeots. 1530 and 1531.
Cur. adv. vult.

Nov 14.— R o c h e , J. read the following judg
m ent:—The plaintiffs were the assured under a 
voyage policy of marine insurance dated the 
7th Nov. 1917, underwritten by the defendants. 
The assurance so effected was in respect of the 
steamship T.gotz Mendi, and was against marine 
and war risks, including in the latter risks capture 
by the enemies of Great Britain. The voyage 
was at and from Delagoa Bay, vid Colombo, to 
Calcutta and until sailed. The interest of the 
plaintiffs was valued at 30,0001. on profit on 
charter so valued. The policy also provided that 
the insurance was against total and (or) con
structive loss of steamer only, and excluded all 
claims arising from delay and (or) deterioration, 
and (or) loss of market in respect of war only.

The facts as to the plaintiffs’ interest and as to 
the charter referred to in the policy were as 
follows : The plaintiffs are merchants. They 
bought or held in Calcutta some 6000 tons of 
jute. These goods they sold to Spanish buyers 
under contracts which involved shipment of the 
goods at Calcutta for Valencia, and also involved

as an essential term that the latest time f° r 
performance was the month of Jan. 1918. 
implement these contracts the plaintiffs on th 
18th Sept. 1917, chartered the Spanish steamship 
Igotz Mendi, then trading, and about to am ve. j"  
Delagoa Bay, to proceed to Calcutta to load tb 
ju te in question and to proceed thence to Valencia 
to deliver her cargo. The cancelling date in tb 
charter was the 31st Dec. 1917. The plaint'« 
anticipated a profit from the venture exceeding 
30,000/., and effected the insurance accordingly 
The Igotz Mendi herself was not insured by b "  
owners against either marine or war risks. "  
the 4th Nov. 1917, the Igotz Mendi sailed fro® 
Delagoa Bay with a cargo of coal for Colomh°’ 
and after discharging at Colombo should bav 
arrived in Calcutta during the first week c 
December. B u t December and January passe 
without any news of the vessel, and it  
naturally supposed that she had met with 6 °®  
fatal mishap. On the 23rd Feb. 1918, applicatio 
was made to Lloyds by the plaintiffs to secure tb 
vessel being posted as missing, but on the 276 
Feb. 1918 before she was so posted, news arr'J® 
that she had stranded on the coast of Denmark ' 
a fog whilst in charge of a German prize or® ' 
The shipowners being uninsured had, naturally» 
neither right nor duty to give any notice °  
abandonment or to take any such steps as won 
have been appropriate had they been insured.

The facts as to the disappearance and reapp?®^ 
ance of the vessel were these: On the 1 0 th N °  ' 
1917, the Igotz Mendi was captured in the Ind i* 
Ocean by the German raider, or auxiliary cruise > 
Wolf. I f  excuse for the capture had been require 
by the captors, the cargo was, in fact, by * 
nature and destination contraband. A  prize ore 
from the Wolf was placed on board the I f 0  ̂
Mendi, as well as a laTge number of Per®?*!(j 
passengers from other prizes which the Wolf b 
taken and sunk. The adventures of captor a 
prize in the Indian, Atlantic, and Arctic Ocea 
were told before me by one of these passeng01̂  
M r. Trayes, and are also set out in a record o 
maritime inquiry which was admitted in eviden ' 
The narrative was of considerable interest, but ^  
the present purpose only a few facts need 
stated. The Igotz Mendi was of obvious use 
the Wolf as a collier consort and as a relief oaric 
of the numerous passengers or prisoners, 7011 

number, collected by the W olf from her 
prizes. She was therefore disguised by a v. 0 
ooat of paint of the Allies’ grey colour, and  ̂
two vessels voyaged to various places, someti®^ 
in  company and sometimes separate. A t , 
point in the voyage, which was now dire« ^  
towards the coast of Norway and thence 
Germany through the North Atlantic, ve8.j„u 
were sighted which gave rise to some expect® 
of recapture. The Spanish mate was there'jP j, 
emboldened to throw overboard the bombs J ^ ^ e  
had been put on board of the Igotz Mendi by ^  
Germans, to be used if required for the destrno ^ 
of the prizs. The mate was sentenced to a 
term of imprisonment in Germany and to a „ 
The prize crew was strengthened and a 
supply of bombs was placed on board. The t£) 
and ice of the Arotio circle were braved  ̂
avoid th9 blockading squadrons and patrols;  ̂
internment in Germany, which was now annou 
as the destination of captives on board the 
Mendi, seemed their imminent fate, when, ° B
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24th Feb., fog and a grounding in Danish terri
torial waters, and the intervention of the Danish 
authorities, secured the release of the passengers. 
The Wolf herself had by this time arrived at 
Kiel, and on the 27th Feb,, as it  would rather 
seem in the expectation that Balvage could not 
t>e effected owing to the prevailing bad weather, 
">e German prize crew left the Igotz M tndi, as, 
'ndeed, did the Spanish crew, after rehoisting the 
Spanish flag. A  salvage company was employed 

the shipowners, and succeeded in refloating 
the vessel on the 9th March. She was considerably 
damaged, and was under temporary and per
manent repair in Danmark and Spain until the 
month of Sept. 1918.

In  these circumstances the plaintiffs claimed 
be paid as on the amount insured, and on the 

14th March 1918 issued their writ in this action. 
The case for the plaintiffs, shortly stated, was 
‘ hat the Igo'z Mendi was, by reason of the capture, 
a constructive total loss, and that by reason o f  
s«ch capture and constructive total loss they had 
suffered a total Iobs of their profit on the charter- 
party. They did not suggest that they had given 
any notice of abandonment, but said that as 
rcgards their interest there was nothing to 
abandon and no notice was required. The defen
dants agreed that this was so, and did not rely 
Upon the absence of a  notice of abandonment by 
the plaintiffs.

The defence was in substance rested on three 
Rfounds : (1) That there nevtr wa3 a constructive 
"dfcal loss of the ship; (2 ) that if  there waB, 
Restoration before action p-ecluded a claim ; (3) 
"hat the claim arose from delay and was excluded 
"y the express terms'of the policy.

As to the first point, it  was said that to consti- 
t'Ute constructive total loss of the ship two eon- 
tituent elements were necessary : (o) A  state of 
acts external to the shipowner such as to warrant 

fjh election by him to treat the loss as total; and 
j 6' an election by the shipowner to so treat the 
^ss ^expressed by a timely notice of abandon-

The defendants’ case was that neither element 
a® present in this case. W ith  regard to the 

eternal fasts the matter is now regulated by 
®ut. 60 of the Marine Insurance Act 1906,

• hlch provides, amongst other things, that there 
, a constructive total loss where the assured is 
eprived of his ship or goods by a peril insured 
fiuinst, and it  is unlikely that he oan recover the 

^mp or goods. In  P tlurrian  Steamship Company 
th (tuP-) the Court of Appeal decided

at this provision imposed a more onerous proof 
^Pon the assured than theoase law on the subject 
o fa<1 imposed, and that the test of unlikelihood 
ce 5 e?overy had now been substituted for un- 
<j rtainty of recovery. I ,  of course, act upon that

oiBion. I t  was conceded that in this case the 
mp was out of the owners’ possession for three 

fiUU a half months,but it  was contended that it was 
R’Qr securely in the possession of the Germans, 

th s Was usserted, I  hope and believe with truth, 
Q.at the squadrons and patrols of the navies of 
^ oat Britain , her Allies, and associates were 
Dr t? e r o u 8  and vigilant, and that recapture was 
^ ¿ a b le  or not unlikely. On the other hand, it  

t°  .be remembered that the Beas are wide and 
Sj.a eights were dark and long during the initial 
led^ 6 8  the voyage, and. apart from any know- 

8 ® which may be permitted to a court with

regard to German practices in the destruction of 
merchant shipping, the evidence as to the sinking 
of all other prizes by the Wolf and as to the 
placing of bombs on board of the Igotz Mendi 
convinces me that the Igotz Mendi would not, 
save by some unexpected accident, have survived 
to be recaptured. I  regard her actual recovery 
as due to a somewhat surprising combination of 
circumstances, and I  find that the test laid down 
by Kennedy, L .J. in Polurrian  v. Young (sup.), 
is satisfied, and I  hold that i t  was not merely 
uncertain whether her owners would recover her 
in a reasonable time, but that the balance of 
probability was that they would never recover 
her at all.

W ith  regard to notice of abandonment by the 
shipowner, there was no dispute that in general 
such a notice is necessary; the point of debate 
was whether the giving of such notice is an 
integral element of a constructive total I osb, or is 
rather a condition precedent to a claim by the 
owner of ship or goods based upon such a loss. 
There are expressions in the Marine Insurance 
Aot, sects. 60 and 61, which suppoit, some one 
view, some the other.

A  large number of cases were cited to me con
taining sentences of a like variable import, but it  
was contended by the defendants that the balance 
of authority was in their favour. I  agiee that 
modes of expression have been used by judges 
which support the defendants’ argument, but 
other, and often the same, judges elsewhere use 
expressions of the contrary import. In  truth, it  
is not satisfactory or useful to treat as definitions 
mere modes of expression adopted by judges 
whose minds were not directed to definition or to 
the distinction now in question. As to real 
authority, in my judgment it  is against the 
defendants. In  particular the ratio decidendi in 
Rankin v. Potter (sup.) is opposed to their con
tention— see especially the judgment of Lord 
Chelmsford, and the cases cited by him at pp. 156- 
158 of the report in that case. A  condition 
precedent to a right of action may well be 
dispensed with in a proper case, but such dis
pensation would seem to be a nugatory and indeed 
impossible process to apply to an essential element 
of a.thing itself. As regards the present action 
the scope of the defendants’ argument is curious 
and far-reaching. Their counsel when pressed on 
the point did not shrink (and in this they were 
entirely logical) from the conclusion that here, 
since the shipowner was uninsured and since in 
that state of facts no notice of abandonment by 
him was possible, there never oould be a construc
tive total loss of this ship and the risk never 
attached. I  do not find myself in agreement with 
the defendants’ reasoning or their conclusions, 
and I  accordingly decide against their contention 
on this part of the case.

The r ext point taken on behalf of the defen
dants— namely, that the restoration of the ship 
to the shipowner before this action was brought 
renders the claim unmaintainab’e— really depends 
upon much the same line of reasoning as that 
which I  have dealt with in connection with notice 
of abandonment. This action is not by the ship
owners, but the defendants’ contention really 
involved a view that under this policy the real 
agreement between the parties was that the 
plaintiffs’ right to indemnity was measured by 
the shipowners’ right and ability to recover as for
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a constructive total loss. I f  this were the agree
ment the plaintiffs would fail, since it  is well 
established that, at all events where there has 
been no acceptance by underwriters of an ante
cedent notice of abandonment, restoration of a 
captured ship before action brought disentitles 
a shipowner from bringing or succeeding in an 
action to receive pay meat as for a constructive total 
loss: (see Ruys v. Royal Exchange Assurance 
Corporation {sup.), and the cases there discussed. 
But although there are dicta in reported cases—  
e g., those made by the judges during the argu
ment in Tunno v. Edwards (sup ), upon the 
strength of which it  can be contended that the 
reason of this rule is that there is no constructive 
total I obs until the eventual fate of a ship is 
determined, yet I  think that this argument îs 
contrary to a large body of decisions: (see in 
particular Andersen v. Marten, cap, and the 
exhaustive review of the earlier decisions by 
Kennedy, L .J . in Polurrian Steamship Company 
v Young, sup.): see also Phillips on Insurance, 
vol. 2, as. 1530 and 1531). W hatis  perhaps more 
important is that the argument is contrary to 
the Marine Insurance A ct 1906, s. 60 (sup.), which 
makes probability and not the event the test. The 
true view, in my judgment, is that restoration 
precludes recovery, not because in such a case 
there never was a constructive total I osp, but 
because an assured cannot under a contract of 
indemnity, although he may at one time have 
Buffered a loss, recover in respect of such loss 
if  before action it  has already been made good to 
him. Here no such objection to recovery can be 
opposed to the plaintiffs’ claim. I  have already 
held that there was a constructive total loss of 
the Igotz Mendi by her capture, and before the 
ship was restored to the owners such capture 
resulted in a total I obs to the plaintiffs of their 
rights and profit under the charter. In  short, 
the event agreed upon as necessary to give a right 
to indemnity had happened, and had irrevocably 
caused the loss of the subject-matter of the 
insurance. In  these circumstances, as the 
restoration of the vessel itself to its owners did 
nothing to extinguish or minimise the plaintiffs’ 
loss, so also i t  cannot, in my judgment, operate 
to extinguish or to bar the plaintiffs’ claim.

There remains the defence based upon the fact 
that claims arising from delay were excluded by 
the express terms of the policy. I t  was said that 
i t  was the lapse of the time during which the 
Igotz Mendi was in German hands that caused 
the loss, and that such lapse of time was delay 
within the meaning of the exceptions. The 
reasoning of Bailhache, J. in Russian Bank for 
Foreign Trade v. Excess Insurance Company (sup.) 
was relied upon in support of this part of the 
defendants’ case. The decisim of Bailhache, J. 
in that case has been affirmed by the Court of 
Appeal (119 L. T . Rep. 733; (1919) 1 K . B. 39) on 
a ground which has no bearing on the present 
case. I  understand that the Court of Appeal did 
not consider, or, at any rate, did not express any 
opimon, whether they adhered to the view of 
Bailhache, J. on this point "of the delay due. 
I t  is certainly, therefore, undesirable and, in my 
view, it  is also unnecessary that I  should express 
any opinion on that matter. I t  is sufficient to say 
that, in my judgment, this is a very different case. 
In  that case, the adventure or voyage upon which 
certain goods were to be despatched and on which

they were insured was frustrated. The cause o 
frustration was not a capture or loss of the shjP 
as it  was here, but a requisition of the ship 
amounting at most to a restraint. Moreover» 
in that case the subject matter of insurance 
and the thing for which a loss was claimed wa8 

a quantity of goods. In  this case i t  is 
substance the venture itself which is insured- 
In  that case it  was decided that in the circu®' 
stances indicated the exception of claims arising 
from delay barred the claim for the loss of th 
goods based on the loss of the particular adven  ̂
ture which was in progress. Here I  bar 
decided that the Igotz Mendi was not merely 
delayed, but was captured and lost, althoug^ 
she was afterwards found and recovered, and 
have decided that, in consequence, the venture» 
being the profit on charter, was lost, and I  a ' 8 

decide that the claim to recover for that W8 

is not a claim arising from delay. I  give j ° dA 
ment for the plaintiffs for the amount claim® < 
with costs. Judgment J'or the plaintiff11.

Solicitors for the plaintiffs, Parker, Garret'’ 
and Co. t.

Solicitors for the defendants, William  
Crump and Son.

f̂ ouse of HortJg«
Nov. 11 and 12, 1918.

(Before Viscount H a l d a n e , Lords S b a ' v > 
S u m n e b , and W b e n b u e y .)

F e e d  D b u g h o b n  L i m i t e d  v. R e d e b i  A k t i  
b o l a g e t  T b a n s a t l a n t i c . ( a )

ON A PP E A L FBOM THE COUBT OF APPEAL 1 
ENGLAND.

Principal and agent— Charter-party entered 
by person in his own name and descr 
as “ the charterer Undisclosed principal's ” 9 
to sue— Ev dence contradic ing written contrac 
Admissibility. -g

By a charter-party dated the Slh Feb. 1910 it , 
agned between the appellants, who were descr 
as the owners of a named ship, and L- &' ,ff 
charterer ” thereof that there should be a cna 
of the ship for a specified period.

In  Dec. 1912 an action to recover damages for 
breach of the charter-party was brought 
the appellants, L. being named as plaintiff■ ^as
the action was pending L. < ied and an order ( 
obtained substituting as plaintiffs the tPr p,j 
respondents, who were a  Swedish company■ 3

the amended points of claim the company » 3  

that L. effected the charier-p rly as their a9in\ , hey 
that they were his undisclosed princ ipa ls . ^ . g 
proposed to adduce oral evidence to e-stabuso 
assertion.

The point was taken that such evidence
missible because it would be evidence to cont.,,ant$ 
the written contract between L. and the apV^  
wherein L. was described as “ the charhrer. ,  a

Ueld, that the description in a charter-party > ny 
person as ‘ the charterer ”  did not nece ■ ^  
denote, as did the description “ owner v g0n 
circumstances, a position which alone thafj f ^ - ^

( o'. Beported by W . E. BEID, Esq , Barrister a t-L»»
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could fill. There was nothing in the case which 
excluded the general rule that parol evidence might 
he adduced to show that a person who had entered 
into a contract without mentioning that he did so 
as agent was in fact agent for undisclosed 
principals. I t  followed that the evidence was admis
sible.

Humble v. Hunter ( 1 2  Q. B. 310) and Formby 
Brothers v. Formby (102 L. T . Hep. 116) dis
tinguished.

Decision of the Court of Appeal (118 L. T . Rep. 
424 ; (1918) 1 K . B. 394) affirmed.

A p p e a l  from an order of the Court of Appeal, 
reported 118 L . T . Rep. 424; (1918) 1 K .B . 394, 
which affirmed, an interlocutory order made by 
Lush, J. The material portion of the order which 
Was appealed against, and which the Court of 
Appeal affirmed, consisted of a ruling by the 
learned judge during the progress of the hearing 

the action that i t  was competent for the plain
tiffs (the present respondents) to adduce certain 
oral evidence in support of their claim to foe 
undisclosed principals and entitled in the circurn- 
ufcances to maintain the action.

Compston, K .C . and Jowitt for the appellants.
MacKinnon, K .C . and Simey for the respon

dents.
The House, without hearing counsel for the 

respondents, dismissed the appeal.
. Viscount H a l d a n e .— This is an appeal from a 
judgment of the Court of Appeal which affirmed 
a Judgment of Lush, J. The only question before 
us is whether evidence was admissible on a certain 
point. The wording of the order might, if  unex
plained, give some countenance to the proposition 
that the courts had intended to pronounce upon 
the effect of the evidence so admitted whether 
rightly admitted or n o t; bub i t  is agreed between 
counsel, and it  is plain from what was said by 
Lush, J, himself subsequently, that that was not 
the intention. Therefore the only question before 
the House upon which the House has to pronounce 

whether the evidence sought to be admitted was 
evidence which was in law admissiblo.

By the law of England, i f  B . contracts with C., 
prinid facie that is a contract between these two 
° nly ; but if  at the time B . entered into the con
tract he was really acting as agent for A ., then 
evidence is generally admissible to show that 
A- was the principal, and A . can take advan- 
tage of the contract as i f  i t  had been actually 
Ur^de between himself and 0 . That is what is 
rneant by ratification.

The lim its within which that doctrine is 
applicable were fu lly examined in this House 
ln the case of Keighley, Maxted. and Co. v. 
Durant (7 Asp. M ar. Law Cas. 418; 84 L . T . 
lep. 7 7 7  . (1 9 0 1 ) A, 0 . 240). No question arises 
All regard to the applicability of the doctrine 

11 this case, bocausa what is said is that, the 
espondents can .prove that; as a matter of 
act B. was acting as agent for them in the case 
store us at the time when he entered into the 

c°nti-aet.
. .^ut the principle is lim ited by another eon- 
'Ueration, about which again there is no doubt, 

Wh‘ , w^roh is a principle the applicability of 
In  i r  * °  ^ ie .present;;case is beyond question. 

],.-HiimWe v. Iiu n ter (sup.) i t  was approved, 
though it  was not necessary to give a decision

V ol. X Ty„ N. S.

on the point, and also in Formby Brothers 
v. Formby (sup.) and iu other cases. These 
are authorities for the proposition that evi
dence of authority of an outside principal is 
not admissible i f  to give such evidence would be 
to contradict some term in the contract itself. 
I t  was held in Humble v. Hunter (sup.) that 
where a charterer dealt with somebody described 
as “ the owner,” evidence was not admissible to 
show that somebody else was the owner. That 
is perfectly intelligible. The question is not 
before us now, but I  see no reason to question that 
where you have the description of a person as the 
owner of property, and it  is a term of the con
tract that he should contract as owner of that 
nroperty, you cannot show that another person is 
the real owner. That is not a question of -agency 
— that is a question of property.

In  the Bame way in  Formby Brothers v. Formby 
(sup.) the term was “ proprietor,” and “ pro
prietor ” was treated, in the opinion of the Court 
of Appeal, as on the same footing as the expression 
“ owner.” But wo are not dealing with that case 
here. The principle remains, but the question is 
whether the principle applies to a charter-party 
where the person who says that he signed only as 
agent describes himself as the owner.

There may be something to be said from the 
heading of the charter-party in this case, and the 
reference to the company, which claims to have 
been his principal, for the proposition that, read
ing the document aa a whole, there is evidence 
that he intended to convey that he was acting as 
agent for somebody else ; but, whether that is so 
or not, the term “ charterer ” is a very different 
term from,the term “ owner” or the term “ pro
prietor.” A  charterer may be and prim a facie is 
merely entering into a contract. A  charter-party 
is not a lease—it is a chattel that is being dealt 
with, a chattel that is essentially a mere subject of 
contract, and, although rights of ownership may 
be given under it, prima facie it  is a contract for 
the hiring or use of the vessel. Under these cir
cumstances it  is in accordance with ordinary 
business common-sense andcuBtom that charterers 
should be able to contract as agents for undisclosed 
principals who may come in and take the benefit 
of the charter-party.

But i t  is said that in this charter-party the 
terms are such as to exclude that notion. W hy  
is that said to be so P Because the term  
“ charterer ” is used. I  have already commented 
upon that. I t  is said that the term “ charterer ” 
was meant simply to describe a particular person 
who is to carry out the nomination of arbitrators 
and everything else which is contained in the 
charter-party— to give orders whioh can only be 
given by one person, and that for the working out 
of the charter-party i t  is essential to treat the 
person so contracting as designated as a person 
whose identity cannot be varied or contradicted.

The answer to that is that the principal may 
take that place, and that the company, in this 
case acting through its agent, whatever that 
agent may be, w ill be in the same position as 
the charterer contracting originally. There is 
nothing in that proposition inconsistent with 
the stipulations of this charter-party, and there
fore it  appears to me that the qualifying prin
ciple of Humble v. Hunier (sup.), that you shall 
not contradict the instrument by giving evidence 
of agency, has no application m this case.

3 F
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The way in  which the point arose was this : 
The owners of the ship, the appellants, dissatisfied 
with the way in which the ship was being handled 
by the charterers, withdrew it  from his service, 
with the result that the original charterer, 
Lundgren, began an action in the K in g ’s Bench 
Division to recover damages. In  that action the 
respondents, alleging that they were the principals 
and had been throughout, were substituted as 
plaintiffs, and apparently no question was raised 
at the moment of their substitution, which would 
have been the natural time to raise the point, but 
later on i t  was proposed to give evidence, and 
evidence was tendered to show that the respon
dent company were a t the time of the charter- 
party being entered into the undisclosed 
principals of Lundgren, and i t  was upon that 
application that the question now before the 
House arose.

For the reasons I  have already given I  think  
the view taken in the Court of Appeal was 
right, and that i t  was properly held, both by 
Lush, J. and by that court, that evidence could 
be properly tendered to prove the agency of 
Lundgren when he originally entered into this 
charter-party.

I  therefore move your Lordships that the 
appeal be dismissed, and dismissed with costs.

Lord S h a w .— I  agree with what your Lord- 
ship on the Woolsack has said, subject to these 
two observations : I  do not th ink that in this 
case I  am called upon to express any opinion 
as to the decision that was reached in  Humble v. 
Hunter {sup.) or in the case of Formby Brothers 
v. Formby (sup.). The time may arise when 
the principles of those two cases may have to be 
reviewed in this House.

M y  second observation is that I  am not 
prepared to be held as in any sense agreeing 
with the decision arrived at by Rowlatt, J. in  
Bederi Alctiebolaget Argonaut v. H a n i (14 Asp. 
Mar. Law Cas. 310; 118 L . T . Rep. 176; (1918) 
2 K . B. 247).

W ith  these observations, I  agree in the course 
proposed by your Lordships.

Lord S u m n e r .— I  concur. In  my opinion this 
charter cannot be considered as containing a 
stipulation that no one but Lundgren shall 
have the rights and liabilities of the charterer 
under it. I  cannot see that the words “ W ilh . 
R . Lundgren, of Gothenburg, charterer,” desig
nate Lundgren as the real and only principal, 
and as the only person who is to have the 
Charterer’s rights and obligations under the 
charter. The contract is on the ordinary printed 
form. There is a notice on the face of the docu
ment that Lundgren is manager of the line which 
the Rederi Aktiebolaget carry on. Though this 
forms no part of the contract, the charterers’ 
rights and obligations are in no instance incon
sistent with their exercise or performance by 
Lundgren on behalf of undisclosed principals, 
especially as the principals, an incorporated com
pany, must in any case act by some officer. Unless 
bis contract iB read as stipulating that Lundgren 
charters for himself only, the appellants fail. I  
th ink it  cannot be so read. I t  states that Lund
gren charters, and so he does; hut it  doe3  not say 
that he is not chartering for others, and, if  that 
is what he has done in fact, the law allows them  
to prove it.

Rederi Aktiebolaget Argonaut v. H ani (sup.) 
was a case in which the charter-party contained 
different words—namely, “ as charterers on 
which rightly or wrongly great stress was laid in 
the judgment, and I  think i t  is distinguishable. 
Humble v. Hunter {sup.) and Formby v. Formby 
{sup.) were expressly decided as cases in which 
the contract itself tru ly  construed excluded the 
application of the rule as to undisclosed prin- 
cipals. There is a clear distinction between words 
in a contract which can be construed as saying. 
“ A . B ., who prior to this contract, was and  ̂who 
under i t  is and w ill * be the single owner,” an“ 
words which can only mean “ A . B., who by this 
contract becomes liable to the obligations and 
entitled to the rights which this contract allots 
to the charterers.” I  think these cases are not 
in  point. _ _ .

That being so, I  express no opinion a t present 
about them. Accordingly I  do not see how tbs 
evidence objected to contradicts the contract. 
Lundgren as charterer, albeit on behalf of others, 
was personally liable to perform the obligations 
which the contract imposed on the charterers. 
The fact that he contracted for others was con* 
sistent with the contract, and evidence to prove ic 
was admissible.

Lor(l W r e n b u r y .— I  agree that the evidence 
is admissible. I  th ink that Lush, J. and the 
Court of Appeal were right, and that this appea 
should be dismissed with costs.

Solicitors for the appellants, J. A. and H . 
F a rn ju li. _ .,

Solicitors for the respondent, W illiam  A‘ 
Crump and Son.

Court of §«toture.
COURT OF APPEAL.

Monday, Feb. 17, 1919.
(Before B a n k e s , W a r r in g t o n , and 

D u k e , L.JJ.)
O m n i u m  d ’E n t e r p r is e s  a n d  o t h e r s  v .

S u t h e r l a n d , (a)
A P P E A L  F R O M  T H E  K IN G ’ S B E N C H  D IV IS IO N .

Charter-party— Chartered ship requisitioned when 
built— Charter-party suspended during requisite** 
— Sale of ship— Repudiation of charter-party W 
owner—Inability to perform charter-party.

The defendant chartered a steamer to the plaintifff 
for three years from the time she was built and Jfl 
to sail, provided that “  I f  the steamer should b 
requisitioned by the Admiralty, owners an' 
charterers are to be held harmless, and any 
curing which the steamer is so requisitioned shat 
be for owners’ account, and hire under this c o n tra e 
shall cease for the period. The contract, however’ 
shall be prolonged by such period." The ship u'a , 
built and requisitioned. During the requisition, a j r  
while the charter-party was suspended during Iff 
requisition, the defendant sold the ship A 
arrangement was made wilh the buyers that •" 
charter-party should be performed. ^

(a) Reported by E dw ahd  j , h i .  Ch a p l in , E * ].,  Berrieter-bt ! > * '
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Held, that the defendant had put i t  out of his power 
to hand over as of right the ship to the charterers at 
the end of the requisition, and that he had 
repudiated the contract.

Eratelli Sorrentino v. Buerger (13 Asp. M ar. 
Law Cas. 161; 113 L. T . Rep. 840; (1915) 
3 K . B. 367) distinguished.

Decision of Rowlatt, J. affirmed.
A p p e a l  b y  the defendant from a judgment of 
Rowlatt, J.

B y a charter-party, on the Baltic and W hite  
Saa Conference form dated the 10th July, 1916, 
and made between the defendant, the owner, and 
the Omnium ¿’Enterprises, the charterers, the 
defendant agreed to let the steamer Robert Bruce, 
then building at Middlesbrough, to the Omnium  
¿’Enterprises for the term of thirty-six months. 
By clause 5, the charterers were to pay as hire for 
the steamer twenty-one shillings on ascertained 
dead weight per calendar month,- commencing 
from the time the steamer was fit to sail, and pro 
rata  for any fractional part of a month, payment 
to be made in London monthly in advance. By  
clause 25 “ should the steamer be lost either 
before or during the fulfilment of the charter, the 
owner was to provide another simiiar size class 
and description steamer on the same terms and 
conditions. By clause 26 the steamer was to be 
delivered when completed and fit to sail at 
Middlesbrough. B y  clause 30a , commission of 
°  per cent, on the hire paid and earned under the 
charter waB payable to Messrs. Grisar and 
Marsely, London (the second plaintiffs).

On the 21st A p ril 1917 i t  was agreed between 
fhe parties in  writing that “ should the steamer 
be requisitioned by the British Admiralty, owners 
End charterers are to be held harmless, and any 
time from the date of this agreement which the 
steamer may be used by the British Adm iralty  
during the existence of this contract shall cease 
for such period, the contract however shall be 
Prolonged by suoh period or periods as the 
steamer may be under requisition so that the fu ll 
three years’ contract between owners and 
charterers shall be carried out.”

I t  was also agreed that the above clause was to 
be applicable to the charter instead of a clause in 
the charter whereby the Omnium d’Enterprises 
?!a.B to pay hire whether the steamer was requisi
tioned or not.
. B y their points of claim the plaintiffs said that 

breach of the charter-party the defendant, in  
April 1918, and whilst the vessel was under 
Requisition to the Adm iralty, sold the vessel to 
the Palace Shipping Company Lim ited, and (or) 
8 0  sold the vessel without informing that com
pany of the charter-party or providing with them  
T?r the due fulfilment of the charter-party, and 
the defendant thereby wrongfully repudiated and 
determined the charter-party and put i t  out of 
bjs power to. perform the same, and the first 
Plaintiffs had lost the benefit of the charter- 
Party, and the second plaintiffs their right to 
commission.
,.  B y his points of defence the defendant denied 
o ftu  a^ “) that he had committed any breach 

1  the charter-party.
.. Bowlatt, J . held that the defendant had 
epu dialed the contract.

The defendant appealed.
Neilson for the appellant.

R. A. Wright, K .C . and Le Quesne for the 
Omnium d’Enterprises and S ir R . Ashe for 
Messrs. Grisar and Marsely were not called 
upon.

B a n k e s , L .J .— M r. Neilson has done his best, 
but i t  is quite a hopeless appeal. The claim by 
the two plaintiffs to recover damages is firstly, 
damages for breach of a charter-party, and, 
secondly, damages because by reason of the 
defendant’s action they have been deprived of 
their commission.

The facts are in a very short compass. The 
defendant was in a position to dispose of a 
Bteamer, then in building, and on the 10th 
July 1916 he chartered that vessel to Omnium  
d’Enterprises for three years from the time the 
steamer has “ completed building and fit to sail ” 
at a certain chartered rate per month. The 
charter-party contained a clause: “ Should the 
steamer be requisitioned by the British Adm iralty, 
owners and charterers are to be held harmless, 
and any time from the date of this agreement 
which the steamer may be used by the British  
Adm iralty during the existence of this contract. 
The contract, however, shall be prolonged by 
such period or periods, as the steamer may b t 
under requisition so that the fu ll three years’ 
contract between owners and charterers shall be 
carried out.” The ship was completed, and she 
was requisitioned, and it  is plain that by the 
terms of the charter-party she remained under 
charter to these plaintiffs, in spite of the requisi
tion, but the operation of the charter-party, in  
the sense of the giving possession of the vessel to 
the plaintiffs, during the period of the requisition 
was suspended.

During the requisition, and while the charter- 
party was thus suspended, the defendant sold the 
vessel, and when the plaintiffs found that out 
they got into correspondence with the defendant’s 
representatives with a view to ascertaining 
whether the purchasers would undertake to 
stand in the defendant’s shoes and allow the 
charter-party to be performed, but no arrange
ment could be made at that time, and the w rit 
was issued.

The question which the learned judge had to  
decide was whether the defendant’s action in  
selling the steamer— if I  may use the expression 
— “ out and out ” was a repudiation by him of the 
contract, and the learned judge held that it  was. 
W ith  that view I  entirely agree. The defendant 
put it  out of his power to perform his part of the 
contract in this sense, that from the moment he 
sold the steamer it  was no longer within his power 
as of right to hand the Bteamer over at the com
pletion of the requisition to the charterers. H e  
says now: “ W hen the time comes I  daresay I  
shall get hold of bor ; in fact, I  feel sure I  shall 
get hold of her ” ; but that is a very different 
thing from saying: “ She is m ine; when the time 
comes you shall have her.” As I  said in the 
course of the argument, that is substituting a 
chance for a certainty.

W e have been referred to Fratelli Sorrentino v. 
Buerger before Atkin. J. (13 Asp. M ar, Law  
Oas. 164; 112 L . T . Rep. 294; (1915) 1 K . B . 
307), and, in my opinion, that tells strongly 
against M r. Neilson’s argument. Certainly in  the 
Court of Appeal i t  does, because in  the Court of 
Appeal (113 L, T . Rep. 840; (1915) 3 K . B . 367) 
the decision proceeded, and proceeded oDly, on
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the ground that the owners of the vessel in that 
ca8 e, although they had sold the vessel, had 
reserved to themselves the power of performing 
the contract personally. I t  may be i t  is a difficult 
thing to understand how they had done it, but 
tho umpire found that as a fact, and it  was on that 
finding that every member of the Court of Appeal 
proceeded. I  have already called attention to 
what Swinfen Eady, L .J . said, and attention has 
been called to what Philli^nore, L .J . said. W hen  
I  was dealing with that very point I  tried to 
imagine cases in which a sale would not operate 
as a repudiation of the contract. I  said : 
“ I t  is not, however, every parting with a ship, 
whether by sale or otherwise, while she is under 
charter, which puts i t  out of the power of the 
vendor to perform the obligations (if any) which 
he has undertaken to perform personally. For 
instance, possession may not have to be given 
under the contract of sale until after the charter 
is performed, or the vendor may by express terms 
reserve the right to perform personally the 
obligations of the charter, or the vendor and the 
purchaser may agree, without precisely defining 
how it  is to be done, that the vendor shall retain 
the right, in spite of the sale of the vessel, of 
satisfying any requirement of the charterer as to 
personal performance by the vendor of any of the 
obligations of the charter party.” And I  think it  
appears plainly from all three judgments in the 
Court of Appeal that all three members of the 
court were of opinion that a sale by the owner, 
even if  he placed the purchaser under an obliga
tion to perform the charter party, would have 
amounted to a repudiation. And in this case the 
vendor did not oven do that. H e sold the vessel 
out and out. Under these circumstances, in my 
opinion, the judgment of the learned judge was 
quite right, and this appeal fails.

W a r r in g t o n , L .J .— I  agree, and I  have 
nothing to add.

D u k e , L .J .— I  agree.
Solicitors for the appellant, Williamson, H ill, 

and Co., for Ingledew and Sons, Cardiff.
Solicitors for the respondents, W illiam  A. 

Crump and Son.

HIGH COURT OF JUSTICE.

K IN G ’S B E N C H  D IV IS IO N .

Feb. 17 and 21,1919.
(Before B a i l h a c h e , J.)

B r i t a i n  S t e a m s h i p  C o m p a n y  L i m i t e d  v .

T h e  K i n g ; T h e  P e t e r s h a m , (o)

Shipping —  Admiralty Charter-party T . 99 —  
Requisitioned vessel—Navigating without lights—  
Admiralty Regulations— Collision— Loss of vessel
__Marine n sk—F.c. and s. clause— “ Hostilities
or warlike operations ” — Liability of Admiralty.

The steamship P. was requisitioned by the Admiralty 
on the terms of the charter-party known as T . 99, 
clause 19 of which provided that the risks of war 
“ taken by the Admiralty are those risks which

To; Beponea by T . W  M okqan, Eoq-. Bftrristor-at-Law.

would be excluded, from an ordinary English policy 
of marine insurance by the following or similar, 
but not more extensive clause : warranted free cj 
capture, seizure, and detention, and the conse
quences thereof, or of any attempt thereat, piracy 
excepted, and also from all consequences of hos
tilities or warlike operations, whether before or 
after declaration of war.”

While the vessel was under requisition, she was 
being navigated without lights at night in accord
ance with Admiralty regulations and came into 
collision with another vessel which was also being 
navigated without lights under the same regulation3 
and “was lost. There was no negligence on the 
part of either vessel.

Held, that the Admiralty regulation _ that vessels 
should navigate at night without lights greatly 
increased the risk of collision, but it was still a 
marine risk, and loss due to compliance with that 
regulation by a vessel not otherwise engaged in a 
warlike operation is not a loss due to a warlike 
operation and is not excluded by the clause 19 °J 
the charter-party from an ordinary policy of marine 
insurance.

P e t i t i o n  o p  r i g h t  in  the Commercial L ist.
The suppliants brought the petition of right to 

recover compensation for tho los3 of their steam
ship, the Petersham, while she was under requisi" 
tion by the Adm iralty on the terms of the charter- 
party known as T.99. W hile the vessel was iu 
the service of the Adm iralty on a voyage from 
Bilbao to Glasgow with a cargo of iron ore she 
was being navigated without lights at night m 
accordance with Adm iralty regulations, and o® 
the night of the 6 th May 1918 she was run iute 
and was sunk by another steamer which was also 
being navigated without lights under the sam0  

Adm iralty regulations. I t  was admitted that itt 
the circumstances the collision could not have 
avoided by the exercise of reasonable care an 
skill on the part of either steamer. .

Clause 18 of the charter-party exempted to. 
Adm iralty from liability for sea risks, including 
collision.

Clause 19 was as follows:
The ris ks  o f w ar w h ich  are taken by the A dm ira  - 

are those risks w hich w ould  be excluded fro m  an ordinary 
E ng lish  po licy  o f marine insurance by the  fo llow in g  
s im ila r, b u t no t more extensive olauee : W arran ted  
o f capture, seizure, and detention and the  consequeno 
thereo f, or o f any a ttem p t therea t, p ira cy  excepted, a 
also from  a ll consequences o f h o s tilit ie s  or w ar i 
operations w hether before o r a fte r the  declaration 
wsr. _ ij.0

The suppliants claimed that the loss ot 1  . 
steamship Petersham was a consequence 
hostilities or warlike operations, and that 
Adm iralty were therefore liable for the 1° ’ 
under clause 19 of charter-party T . 99.

MacKinnon, K .C ., R- A. Wright, K .C ., afl 
Dunlop for the suppliants.

The Attorney General (Sir Gordon Hewart, K- 
and Raeburn for the Crown.

The following cases were c ited:
Becker G ray and  Co. v. London Assurance 

tio n , 14 Asp. M ar. La w  Cas. 1C5 ; 117 L . T .
(¡09 ; (1918) A . C. 101 ;

B r it is h  and  Foreign Steamship 
K in g , 14 Asp. M ar. Law  Cas 
L . T . Kep. 9 4 ;  118 L . T .
2 K . lb  769 ; (1918) 2 K . B . 879 ;

Company 
,. 121, 2 7 0 ; $
Eep. 640; ( I91"
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K .B .] B r i t a i n  S t e a m s h ip  C o m p a n y  L i m i t e d  v. T h e  K in g  ; T i ie  P e t e r s h a m . |K .B .

Ion ides \ .  Universal M a m ie  Insurance Company, 
1 M a r. La w  Cas. (O. If .) 353 ; 8 L . T . Kep. 705 ; 
14 C. B . N . S. 259.

Cur. adv. vult.

Feb. 21.—B a i l h a c h e , J. road the following 
ju d g m e n tT h is  is a petition of right by the 
suppliants, the owners of the steamship Petersham, 
praying that they may be compensated for her 
loss under the following circumstances.

The Petersham; while under requisition by tho 
Adm iralty was on .the 6  th M ay 19l8, on a voyage 
from Bilbao to Glasgow with a cargo of iron ore, 
She was navigating without lights under Adm iralty  
regulations, and when off Trevose Head she came 
in j» collision with the steamship Serra which was 
on a voyage from Swansea to Bilbao with a cargo 
of patent fuel and was also navigating without 
lights under the same regulations. The Petersham 
rvas sunk by the collision which was due proxi- 
ruately and directly to the fact that neither vessel 
was showing her lights.

The Petersham was requisitioned on the terms 
of charter-party T . 99, which contains a clause, 18, 
exempting the Adm iralty from liability  for sea 
risks, including collision, and a clause, 19, which 

in these terms : “ The risks of war which are 
taken by the Adm iralty are those risks which 
must be excluded from an ordinary English 
policy of marine insurance by the following or 
similar but not more extensive clause : W arranted  
5'ee of capture, seizure, and detention and the 
consequences thereof, or of any attempt thereat, 
piracy excepted, and also from all consequences 
of hostilities or warlike operations* whether before 
or after declaration of war.”

The owners of the Petersham contend, and tho 
Grown denies, that the navigation of the Petersham 
Jrithout lights was a warlike operation, and that 
the Adm iralty aro liable under clause 19. I  have 
therefore to decide whether a collision caused in 
the way stated would be excluded from an 
ordinary English policy of marine insurance by 
the exceptions enumerated in clause 19. The 
Words “ warlike operations ” were, I  think, first 
introduced into the f.c. and s. clause in 1898, or 
thereabouts, and were intended to protect marine 
Underwriters against warlike operations carried 
on, not by the vessel insured, but by other persons 
dehors the ship.
..W h en , however, those words are adopted, as 
they are in this case, they must be taken to cover 
Warlike operations, not only of princes and 
Peoples outside the ship, bat of the ship itself. 
Prim arily, I  th ink they refer to the uses to which 
the ship' is, for the time being, put. The 
Adm iralty requisitioned ships for use as they 
thought proper, and have constantly employed 
tuem in operations of a distinctly warlike 
°haract9r, as, for example, for coaling the navy 
. sea, or, as in the St. Oswald case, for evacuat- 
'hg troops from Gallipoli. In  such cage's a loss 
hue directly to the warlike operations is covered 

S the words in question, although the actual last 
of the loss is some sea peril, such as 

°uision. In  such a case, too, i t  is plain that 
X,erything done by tho ship for the better 
«acting the warlike operation in which she is 
hgaged is part of that operation, whether i t  be 
earning fu ll speed ahead without lights, or 

> > tfever other steps are deemed necessary for
the purpose.

Although this is, I  think, their primary mean
ing, yet thoy may go beyond that, and however 
peaceful tho immediate business upon which a 
ship is engaged— e.g., if'she is sailing as one of 
a convoy— she is engaged, in  my opinion, in a 
warlike operation. There the assembling; presence, 
protection, and movements of the K in g ’s;iships 
protecting the convoy are a warlike operation, 
and both convoyed and convoying ships aro taking  
part in  it, and its character attaches to tho whole 
Hotilla, and covers the whole operation. Gases such 
as I  have indicated appear to me to give rise to 
no difficulty. They are plainly covered. In  some 
cases it  might be difficult but unnecessary to 
decide whether the warlike operation is that of 
the ship herself or of an outside agency— e.g., 
whore two ships chased by a submarine pursue 
zigzag courses and collide. There i t  might be 
said that the zigzag courses taken are warlike 
operations. I t  would not be necessary so to 
decide, because such a collision as I  have sup
posed would he clearly due to warlike operations 
either of the ships in collision or of the chasing 
submarine, and for insurance purposes the result 
would he the same.

None of these cases is like the present, and I  
must try  to get to closer quarters with it. During  
the war i t  has been the practice of tho Adm iralty  
to direct vessels sailing upon peaceful ventures to 
take devious and unaccustomed routes to avoid 
submarine infested areas. Suppose a dangerous 
route to be prescribed, from which lights hail been 
removed by the A dm iralty to deceive tho enemy, 
and a ship taking such a route without negligence 
iuns ashore and is lost as the direct result of tho 
removal of the lights, would such a loss bo 
covered by the words “ warlike operations’”}' 
I  think it  would, but not because the ship was 
carrying out a warlike operation. Tho warlike 
operation in that case would be tho removal of 
the lights.

Take another case— a vessel, taking an 
unusual and Adm iralty prescribed course, runs 
without degligeuce upon floating wreckage or an 
uncharted rock and is lo s t: would that loss bo 
covered by tho words “ warlike operation ” ? 1  

think not, for the reason that, in my opinion, tho 
mere taking of tho prescribed route by a vessel 
engaged upon a peaceful errand is not a war
like operation. This last illustration brings me 
close to the question in this case. I t  is not sug
gested that the Petersham’s occupation at the 
time of her loss was other than peaceful. In  
following that occupation she was obeying 
Adm iralty regulations to sail at night without 
lights. These regulations were of a perfectly 
general character, and not issued to her specifi
cally, or with reference to the voyage which she 
was on. Sailing without lights at night was a 
precautionary measure to avoid submarine 
attacks, imposed by the Adm iralty upon all 
ships, just as was the taking an unusual course. 
There is no evidence of the presence of sub
marines at the time o f collision, no suggestion 
that any had been sighted, still less that she was 
being chased by one ,- and the question I  have to 
answer, in all its naked simplicity, is this : Does 
the mere fact that, in order to avoid the common 
danger of attack by submarines, a vessel upon a 
non-warlike errand in  obedience to Adm iralty  
regulations sails without lights, constitute a 
warlike operation ? In  my opinion it  does not.
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I  am very sensible that in  arriving at this con
clusion, I  am differing from expressions of opinion 
by other judges whose opinions are entitled to at 
least as much weight as my own. Kowlatt, J. 
thought otherwise in  the St. Oswald case. In  that 
case, however, he had not the point before him in  
its present form. In  that case, the St. Oswald 
was actually engaged in a warlike operation, and 
if  that case had been before me I  should, I  hope, 
have decided it  as he did.

Roche, J. had the very point before him, in the 
case of In u i Gomel Kaisha v. Artolico reported in  
Lloyds L is t of the 20th July 1918, and considered 
that the sailing without lights at night in defiance 
of the rules of navigation was a warlike operation 
but his observations, in view of his actual decision 
were obiter.

There remains the St. Oswald case in the Court 
of Appeal (British and Foreign Steamship Com
pany v. The K ing, 14 Asp. M ar. Law Cap. 
121, 270; 118 L . T . Rep. 640; (1918) K . B . 
879), where the court affirmed Rowlatt’s, J. 
decision. I  have read that decision with anxious 
care and I  have come to the conclusion, to use the 
words of Scrutfon, L .J ., that that case does not 
decide that every collision where the vessels are 
steaming without lights is a war risk, or that 
steaming w ithout lights by Adm iralty orders is 
always a warlike operation.

I  naturally feel great doubts as to whether I  
am right, but I  think i t  my duty to give effect to 
the view I  hold.

In  my judgment the Adm iralty regulation that 
vessels should navigate at night without lights 
greatly increased the risk of collision, but le ft it  
a marine risk, and loss due to compliance with  
that regulation by a vessel not otherwise engaged 
in  a warlike operation is not a warlike operation 
and is not excluded by clause 19 of charter-party 
T . 99 from an ordinary English policy of marine 
insurance. Judgment fo r the Crown,

Solicitors for suppliants, Holman, Fenwick, a nd 
Willan.

Solicitor for Crown, Treasury Solicitor.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

P R I Z E  C O U R T .
Dec. 3 and 20, 1918.

(Bsfore Lord S t e r n d a l e , President.)
T h e  N o o r d a m . (a )

Prize Court—Contraband—“ Innocent shippers ” —  
Neutral consignees— Ultimate enemy destination—  
Seizure of goods on voyage —  Refusal of con
signees to accept shipping documents —  Claim 
by shippers— Continuous voyage— Condemnation 
as prize.

Whilst on a voyage from America to Holland a Dutch 
steamship was seized and detained at F ., a British 
port. Part of her cargo consisted of absolute 
contraband, which had been shipped by an 
American firm and consigned to the Netherlands 
Oversea Trust Company, who were acting on 
behalf of the real purchasers, a Dutch firm  carry-

(a) Reported by J. A. Sla t e r , Esq., Barrister-at-Law.

ing on business in  Holland. After the seizure of 
the vessel the real purchasers refused to take up the 
shipping documents and the property in the goods 
remained in  the American shippers, who advanced 
a claim to th* goods and resisted the application of 
the Crown for condemnation as prize, on the ground 
that they wire innocent shippers. On behalf of the 
Grown it was contended that the real purchasers 
had had large dealings with the enemy in goods of 
the same character as the contraband goods 
which formed a part of the cargo of the vessel, 
and that their transactions were not of a  borA 
f id e  character. I t  was given in evidence that 
these purchasers had put forward false books of 
account during the inquiries, and it was further 
alleged that i f  the goods had not been intercepted by 
the British authorities-but had got into the posses
sion of the purchasers, the vigilance of the Nether
lands Oversea Trust Company would probably 
have been evaded and the goods would have been 
sent into Germany.

Held, that, under the circumstances of the case, then 
was an ultimate enemy destination intended for the 
contraband goods, and that, as the doctrine of 
continuous voyage applied—the innocence of the 
shippers making no difference—the goods must be 
condemned as prize.

T h is  was a su it fo r the condemnation o f a portion 
o f the cargo o f the  Noordam, a D u tch  steamship» 
on the ground th a t the same, which consisted of 
nine bales o f co tton  piece goods, were con
traband.

The nine bales of cotton piece goods were 
shipped by Messrs. Amory, Browne, and Co., a 
firm of wholesale exporters of cotton goods 
carrying on business in New York. The bills of 
lading were dated the 16 th March, 1916, and the 
goods were consigned to the Netherlands Oversea 
Trust Co., the destination being Amsterdam- 
The Netherlands Oversea Trust Co. were acting 
on behalf of a Dutch firm, Messrs. S. I .  de Vrie® 
and Co., of Amsterdam, to whom Messrs. Amory» 
Browne and Co. had sold the cotton goods through 
a Dutch agent in the ordinary course of business- 
Cotton pieoe goods were declared absolo^ 
contraband on the 14th Oct. 1915.

W hilst on her voyage from New York j0  

Amsterdam the Noordam called a t Falmouth- 
She was detained there for the examination of be* 
cargo, and although she was afterwards allow«“ 
to proceed on her voyage this permission wa 
only granted on condition that the cotton go°d 
which were in question should be returned to 
British port to be placed in prize. In  consequence 
of these proceedings the buyers refused to ta* 
up the shipping documents, so that the propeW  
in the same remained in Messrs. Amory, Brown ' 
and Co., who put in a claim for them in 
Prize Court, after a prior claim put in on beha 
of Messrs. S. J. de Vries and Co., had be0  

abandoned. . 0

The claimants resisted tho condemnation of tD̂  
cotton goods, although absolute contraband, 0  

the ground that there was no evidence that*®  
goods were ever intended for an enemy destin 
tion. They were consigned to the Netherlao 
Oversea Trust Company, and this associate.
undertook to demand guarantees from P0-» *
with whom they had business connections tD
goods supplied through them as intermedia1  .fl 
should be used exclusively for c o n s u m p t i011
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neutral countries and should not ba forwarded to 
an enemy destination.

The Crown, on the other hand, contended that 
the real consignees, Messrs. S. I .  de Vries and 
Co., had had large dealings in cotton goods with  
Germany, that they had endeavoured to conceal 
their trading transactions when their books were 
examined on behalf of the Cotton Export Com
mittee, and that if  they once had obtained posses
io n  of the goods the vigilance of the Netherlands 
Oversea Trust Company would have been evaded, 

eo that Germany would have benefited by receiv
ing the cotton. I t  was therefore submitted that 
the doctrine of “ continuous voyage ” applied.

Simonds for the Procurator-General.
Barrington-Ward  for the claimants.
Inslcip, K .C . and .dr¿emus Jones for the Nether

lands Oversea Trust Company.
The following cases were cited during the 

course of the arguments and the jud g m en t:
The K im ,  13 Asp. M a r. La w  Cas. 178 ; 113 L .  T .
 ̂ Rep. 1064 ; (1915) P. 215 ;

The Axel Johnson, 14 Asp. M a r. La w  Cas. 150 : 
117 L . T . Rep. 412 ; (1917) P. 234 ;

The K ronprinzessin  V ic to ria , 14 Asp. M a r. La w  
Cas. 39 1 ; 120 L . T . Rep. 75 ; (1919) A . C. 261.

Our. adv. vult.

20, ,1918.— The P r e s i d e n t .— In  this case 
the Crown asks for the condemnation of certain 
??titon goods which were shipped from America to 
the Netherlands Oversea Trust Company who were 
acting on behalf of a firm called S. I .  de Vries and 
~°- No doubt the Netherlands Oversea Trust 
Company took precautions to obtain the 
guarantees from S. I .  de Vries and Co. to the 
enect that the goods should not be used in any 
inproper way. B u t these precautions, as we 

t w w’ nofc allvay 8  succeed, and it seems to me 
that the fact that the Netherlands Oversea Trust 

ompany would have taken certain precautions 
>etore the delivery of the goods does not really
I  e° t  the question in  this case, and I  think that 
, must consider it  as i f  the consignments had

een to S. I .  de Vries and Co. I f  the consign
ments had been direct to S. I .  de Vries and Co. it 
might have been that they would have had to give 
guarantees to the shipowners before they could 
Set the goods, just in the same manner as they 

Quid have had to give guarantees to the Nether-
I I  uuf *-*Tersea Trust Company.

call j Soods were shipped on behalf of a firm 
ailed Amory Browne and Co. in America. There 

nothing said, and, indeed, as fa r as I  can see, 
ere is nothing that could be said against Messrs, 

jxtnory, Browne and Co. They Bold the goods in  
8  Pf dinary way of business, and they had not 

dn ...lnte.nti°n of sending the same to an enemy 
*i .n a t io n . I  take them to be what is called in 

m court “ innocent parties’’— that is to say, 
senA°na Wh°  were nofc attemPfc!ng in any way to 
cem ?oods to the enemy. The goods were inter- 
don The way in w l l i c l 1  they were intercepted 
of l ^  matter, and the result was that the bills 
shi a“in2 * which were in the hands of the 
cha erB’ bankers, were not taken up by the pur- 
fro'801'?* an<i ’ therefore the property never passed 
d aim the shippers to the purchasers. The present 

therefore, is made on behalf of the shippers,
0  nave the property in the goods, and the

question that has to be considered is whether 
these goods are subject to condemnation as being 
absolute contraband intended for an enemy 
destination.

I t  seems to me that this question has to bo 
considered according to the circumstances as they 
would have been if  the British authorities had 
not interfered and intercepted the consignment. 
O f course, when the goods had once been inter
cepted they had no longer an enemy destination, 
and could not get through. W hat I  have to look 
at is: W hat was the destination, supposing 
nothing had happened to interfere with them ? 
I t  seems to me pretty clear, under those circum
stances, that i f  nothing had been done to interfere 
with the original destination what would have 
happened was this. The goods would have arrived 
and they would have been given up to S. I .  de 
Vries and Go. by the Netherlands Oversea Trust 
Company after the Trust had taken such pre
cautions as they thought fit with regard to the 
consumption of them. The price would have been 
paid, the documents would have been taken up, 
and the goods would have been delivered to
S. I .  de Vries and Co. That is the state of things 
which I  have to consider.

I  have said that there is nothing alleged in  any 
way against the shippers in respect of any 
intention on their part to send goods to an enemy 
country. W ith  regard to the real consignees and 
purchasers, S. I .  de Vries and Co., the matter is 
different. I  see that in one of the affidavits filed 
on behalf of the Crown i t  is stated: “ S. I .  de Vries  
and Co. are a largo firm of wholesale and retail 
milliners. Their head office and showrooms are 
at Warmoesstraat 142-6, Amsterdam. They have 
also a number of branches in Amsterdam and 
other places in Holland. From the intercepted 
wireless messages exhibited hereto the firm  
appears to have business dealing with Brasch 
and Rothenstein, of Berlin, in connection with 
the import of American goods into Germany. Tho 
firm have also been transacting business through 
Simon S. Polak, a commission and textile manu
facturers’ agent of Amsterdam, who has acted as 
an intermediary for the delivery of Manchester 
goods through Dutch firms to Eishbein and 
Mendel, of Berlin. British merchants were 
subsequently advised to sever their connection 
with Polak. On the 30th March 1917, S. i .  de 
Vries and Co. were proclaimed an enemy firm  
under the Trading with the Enemy (Extension of 
Powers) Act, 1915.”

The wireless messages that were intercepted—  
which I  need notread— show, or, rather, mention,
S. I  de Vries and Co. in  connection w ith that 
firm mentioned, Brasch and Rothenstein, Berlin. 
B u t that is not by any means the most serious 
m atter with regard to the firm, because I  have 
an affidavit made by M r. Maurice Charles Spencer, 
who is a chief clerk with Messrs. Price, W ater- 
house, and Co., tho well-known accountants, in  
which he states that he has examined this firm ’s 
books. The firm presented to him fabricated 
books and documents in order to conceal the fact 
that a large proportion of their transactions were 
with enemy countries and of the nature of send- 
goods to enemy countries— getting them through 
whon the British Government intended to stop 
them.

According to that affidavit those gentlemen 
produced to M r. Spencer a largo number of
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entries showing transactions with a Dutch firm. 
H e  ascertained from inquiries which he made 
that such transactions had never taken place. 
On a subsequent examination of the books S. I .  
de Vries and Co. admitted that what they had 
placed before M r. Spencer were absolutely fabri
cated and false accounts, and the real accounts, 
which he did see afterwards, showed that 
those transactions which they, by those fabri
cated accounts, had represented to bo with a 
Dutch firm, were really transactions with enemy 
firms. S, I .  de Vries and Co. also put in a claim 
in this case, in  the first instance, but afterwards 
withdraw it. They may have withdrawn it  
because they knew perfectly well that nobody, 
in the face of these facts, would believe any 
evidence which they adduced in support of their 
claim; or they may have withdrawn it  because 
they did not have the property in the goods. I  
do not know what the reason was, but the fact 
remains that the claim was withdrawn.

I  have no hesitation in saying upon these facts 
that if  these goods had got into S. I .  de Vries  
and Co.'s hands they would, if  that firm could 
possibly have managed it, have got into Germany.

I t  was the undoubted intention of S. I .  de 
Vries and Co. in getting tiie goods to send them 
into Germany if  they could. I t  may be that the 
Netherlands Oversea Trust Company, might have 
been able to prevent that. I t  may be that all 
their precautions might have failed, and that 
S. 1. de Vries and Co. might have got them into 
Germany. As I  have said, I  have no doubt that 
their intention was that they should go into 
Germany, but i t  was argued on behalf of the 
claimants that that was immaterial, because, in  
order to bring in  the doctrine or what is known 
as “ continuous voyage,” and, therefore, the fact 
that those goods had an enemy destination, it  
must be shown that the shippers were parties to 
i t  ; and that i f  the shippers were innocent, this 
doctrine could not be applied, and these goods 
could not be condemned, because as I  understand 
the argument, a “ continuous voyage ” must he 
considered as that which the shipper sets in 
motion, and which he intends should have one 
destination or another.

That contention does not seem to me to be 
right. I  do not think that enemy destination is a 
fact which can be made to depend on the intention 
of the shipper who only put the goods on board. 
The doctrine as stated in  the case of the Axel 
Johnson (ubi sup.) by the late learned President, 
in  the words of the Declaration of London, and 
the comment of Monsieur L . Renault upon it, 
whicli the late learned President said he accepted, 
may be noted: “ Absolute contraband is liable to 
capture if  it  is shown to be destined to territory  
belonging to or occupied by the enemy, or to the 
armed forces of the enemy. I t  is immaterial 
whether the carriage of the goods is direct or 
entails transhipment or a subsequent transport 
by land.” Monsieur Renault’s comment upon this 
is : “ The articles included in  the list in art. 22 are 
absolute contraband when they are destined for 
territory belonging to or occupied by the enemy, 
or for his armed m ilitary or naval forces. These 
articles are liable to capture as soon as a final 
destination of this kind can be shown by 
the captor to exist. I t  is not, therefore, 
the destination of the vessel which is 
deoisive, but that of the goods. I t  makes no

difference if  these goods are on hoard a vessel 
which is to discharge them in a neutral port. 
As soon as the captor is able to show that they 
are to be forwarded from  there by land or sea to 
an enemy country, i t  is enough to justify the 
capture and subsequent condemnation of the 
cargo. The very principle of continuous voyage, 
as regards absolute contraband, is established by 
art. 30. The journey made by the goods is 
regarded as a whole."’ In  his judgment in The 
Kirn (ubi sup.), in stating that doctrine also, the 
late learned President said : “ I  have no hesitation 
in  pronouncing that, in my view, the doctrine ot 
continuous voyage or transportation, both in rela
tion to carriage by sea and to carriage over land, 
had become part of the law of nations a t the 
commencement of the present war, in accordance 
with the principles of recognised legal decisions, 
and with the view of the great body of modern 
jurists, and also with the practice of nations in 
recent maritime warfare. The result is that the 
court is not restricted in its vision to the primary 
consignments of the goods in these cases to the 
neutral port of Copenhagen ; hut is entitled, and 
bound, to make a more extended outlook in order 
to ascertain whether this neutral destination was 
merely ostensible, and if  so, what the real ultimate 
destination was. As to the real destination of the 
cargo, one of the chief tests is whether i t  was 
consigned to the neutral port to be there delivered 
for the purpose of being imported into the common 
stock of the country.”

Then the late learned President discusses tue 
cases on that point. I  think that the same con
clusion is really involved in the decision of tb<* 
Privy Council which was delivered lately in the 
case of The Kronprinzessin Victoria (ubi sup-)- 
In  that case i t  was held that the consignees were 
not “ dum m y” consignees, that they were no 
acting under the control of the shipper at all, hu 
were persons who had bought the goods for tn 
purpose of getting them into an enemy country- 
I t  was held that the transaction was protected oy 
thé Declaration of London, as modified by tn 
Order in Council of the 29th Oct. 1914. I f  ® 
argument before me had been sound, i t  seems t 
me that i t  would have been quite immaterial w  
consider that at all, because there would bav 
been no continuous voyage of the goods. . ,  ̂

The only matter which it  appeared to ma mig 
raise a doubt— and I  do not think that this PT . 
was really urged upon me very much— was tn» 
the consignment was to the Netherlands O 
Trust Company. W e have no doubt that tn 
Netherlands Oversea Trust Company had the re 
intention of doing what they could to PreV®“ t 
those goods reaching Germany. B ut i t  does 
seem to me that that really is material, i  
question is : “ W hat is the ultimate destmatj 
intended by the person who has the control ot 
goods when they arrive— if they do arrive a A  
neutral port ? ” S- I,, de Tries and Co. w 
have had th 9  control, subject to this, that 
would have had to give undertakings “ 
Netherlands Oversea Trust Company that v  J 
would not send the goods into an enemy coum ^  
B u t they were the purchasers of the goods, 
their intention, I  have no doubt, was when 
had obtained possession of the goods to sena 
goods into an enemy country. I t  seems t  t
that if  that is so one cannot say that there 18 fl
an enemy destination simply because



MARITIME LAW CASES. 409

N a v a l  P r iz e  T r ib  ]  Sh ip s  A b o n e m a , H il l e r o d , F l o r id a , A l b a n ia , &c . ; [N a v a l  P r iz e  T r ib ,

association such as the Netherlands Oversea 
Trust Company will do all they can to frustrate  
it, and for that reason I  think these goods were 
intended for an enemy destination, and thus must 
be condemned as good and lawful prize.

I t  is hard, I  know, upon the shippers who are 
innocent, but, unfortunately, the exercise of 
belligerent rights does from time to time inflict 
hardships upon others. That seems to me no 
reason why I  should refrain from saying what is 
the proper conclusion to arrive at with regard to 
these goods. I  do not know whether, under the 
circumstances, the Crown ask for costs in this 
case.

Simonds.— I  am instructed not to ask for costs 
in this case.

The Pr e s id e n t .— I  think that is quite right. 
Then there will be an order for condemnation, 
without costs.

Solicitor for the Procurator General.— Treasury 
Solicitor.

Solicitors for the claimants.:—Hyman, Isaacs, 
Lewis, and Mills.

Solicitor for the Netherlands Oversea Trust.—  
A. M . Oppenheimer.

IRaval [prise tribunal.

Nov. 11 and Dec. 17, 1918.
(Before Lord P h i l l i m o r e , Admiral of the Fleet 

Sir G e o r g e  C a l l a g h a n , and Sir G u y  
F l e e t w o o d - W  i l s o n . )

T h e  A b o n e m a , T h e  H i l l e r o d , T h e  F l o r i d a , 
T h e  A l b a n i a , a n d  o t h e r  s h i p s  

T h e  A d j u t a n t  a n d  o t h e r  s h i p s  ( a )

P rize -N aval Prize Tribunal—Naval prize Fund- 
—Payments to be made into fund under 
Royal Proclamation— Droits of Crown— Droits of 
Admiralty —  Lord High Admiral — Order in 
Council 1665-6—Naval P ri e Act 1918 ( 8  &  9 
Ceo. 5, c. 30)— Royal Proclamation of the\5th Ava,
1918.

Ry Royal Proclamation, made under the Naval Prize 
Act 1918 ( 8  dk 9 Geo. 5, c 30), His Majesty 
declared it to be his intention to grant to the Naval 
and Marine Forces of the Crown the proceeds of 
the prizes captured during the war which should 
be declared by the Naval P ri.e Tribunal, consti
tuted under the above-named Act, to be droits of the 
Crown. Owing to the complec condit:ons of 
modem naval warfare, the application of the rules 
ai laid <lown in the Order of Conned of 1665-6 
us to the distinction between droits of the Crown 
and droits of Admiralty—which latter now revert 
to the Exchequer— became an impossibilit't in the 
literal sense, and various test cases were taken, as 
being typical of many others, for the consideration 
°J the tribunal as to what should be held to be droits 
° f  the Crown and what should be droits of 
Admiralty. From these typical cases the following 
rules have been evolved :

'* )  Enemy vessels and their cargoes seized on, the 
high seas or in enemy porlsby His Majesty's ships, 
the share of the proceeds of ships and cargoes seized 
by His Majesty’s ships in conjunction with His

«'A) Keyorted by J. A, Sla te r , Eaq., Barrister-at Lav.
V ol . X IV . ,  N . S.

Allies and allocated to this country under Joint 
Capture Conventions, the proceeds of cargoes in  
neutral ships intercepted at sea and sent into 
British ports (if such cargoes are afterwards con
demned as contraband or otherwise), and the 
proceeds of cargoes in neutral ships—if  such 
cargoes are afterwards condemned—when the ships 
come into British ports under arrangements made 
between the owners of the neutral ships and the 
British Government in order to avoid examination 
and capture at sea, are droits of the Crown.

(2) The proceeds of cargoes (afterwards condemned) 
brought into this country in neutral vessels bound, 
for British ports in the ordinary course of trading, 
or of neu'ral vessels voluntarily diverted by their 
gwners to British ports, or of vessels calling for 
such purposes as bunkering coal are droits of 
Admiralty.

(3) The distinction above mentioned holds good when 
a part only of the cargo of a neutral vessel is 
incriminated and the vessel is allowed to proceed to 
her destination under an agreement between the 
shipowner and the British Government that the 
part of the cargo or its proceeds concerned shall be 
returned to this country for prize proceedings.

T h ese  wore a number of cases decided by the 
Naval Prize Tribunal, a special court constituted 
under the provisions of sect. 2 of the Naval Prize 
Act 1918. The cases of The Abonema, The 
Hillerod, The Florida, and The Albania, as well 
as of several other vessels were argued in court; 
the eases of The Adjutant and of some other 
vessels were argued in chambers. (Some of these 
other vessels are referred to specially in the 
judgment of the court). The cases of the vessels 
specially named were typical of a large number 
of cases all having reference to the same matter, 
namely, the application and the payment of 
certain moneys into the Naval Prize Fund, in 
accordance with the terms of a Royal Proclama
tion dated the 15th Aug. 1918, following the 
passing of the Naval Prize Act 1918. P u t shortly, 
the question at issue was what part of the 
proceeds of prize, under modern conditions of 
naval Warfare, constituted droits of the Crown 
and so went, under the terms of the above-men
tioned Royal Proclamation, into the Naval Prize 
Fund, and what part were droits of Admiralty, 
and therefore belonged to the Exchequer.

By sect. 1 of the Naval Prize Act 1918, it  is 
provided, inter a l ia :

(1) I f  H is  M a jesty  is pleased by P roclam ation o r 
O rder in  C ouncil to  s ig n ify  h is  in te n tion  to  make a 
g ran t o f p r ize  money ou t of the proceeds o f prize 
captured in  the present war, the sums w h ich  have been 
or may be received in  respect o f ships and goods 
captured du ring  the present w ar specified in  p a rt 1 o f 
the schedule to  th is  A c t sha ll (subject as respect money 
in  any p rize cou rt to  the  assent o f th a t cou rt) be pa id 
as and when the  Treasury and A d m ira lty  jo in t ly  d ireot 
in to  a separate fund  to  be called the N ava l P rize Fund, 
and there sha ll be charged on and payable ou t o f the 
N ava l P rize Fund a ll such costs, charges, expenses, and 
claims as are mentioned in  p a rt 2 o f the said Bchednle, 
and a lly  question w hether any sum is  payable in to  or out 
o f th a t fund  sha ll be determ ined by the tr ib u n a l he re in 
a fte r constitu ted . (2) Subject to  the paym ent o f such 
costs, charges, expenses, and claims as aforesaid, snch 
sum as may be required fo r the paym ent o f prize money 
under th is  A c t sha ll be a ju s t charge on the  N ava l P rize 
Fund, and such prize money sha ll be o f such amounts

3 G
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and payable to  Buoh members o f H is  M a je s ty ’s N ava l 
and M arine forces as hereinafter defined, o r in  the  c»se 
o f th e ir  death th e ir  representatives, and in  such manner, 
as H is  M a jesty  m ay b y  P roclam ation or O rder in  C ouncil 
determ ine. (3) The residue of the said fund  m ay be 
applied tow ards any of the  purposes fo r w hich prov is ion 
may be made by Greenwich H o sp ita l, and also, Bubject 
to  regulations made b y  the  A d m ira lty , m ay be applied 
fo r  the benefit o f members and dependants of members 
o f forces raised and provided by the  Governments of 
pa rts  o f H is  M a jesty ’s dominions outside the U n ited  
K ingdom . . . .  (5) The N ava l P rize Fund sha ll be
under the con tro l o f the  A d m ira lty , and payments in to  
and ou t o f th a t fun d  and a ll m atters re la tin g  to  the 
fund  sha ll be made and regulated in  such m anner as 
the  A d m ira lty  d ire c t, and any sum standing to  the 
c re d it o f the fun d  m ay be te m pora rily  invested in  such 
m anner as the T reasury may authorise, and the accounts 
o f the  reoeipts and expenditure o f the fund sha ll be 
made up a t Buch tim es, in  Buch fo rm , and w ith  such 
pa rticu la rs  as m ay be d irected by  the Treasury, and 
sha ll be audited by the  C om ptro lle r and A ud ito r- General 
as publio  aocounts in  accordance w ith  such regulations 
as the T reasury may make, and sha ll be la id  before 
P arliam ent together w ith  the re po rt thereon.

P art 1 of the schedule of the Act is as follows :
Payments in to  the N a va l P rize F u nd .— (1) A ny  

money in  cou rt pa id in  respect o f any ship o r goods con
demned by  any -P rize  Court, w hether in  the U n ited  
K ingdom  or elsewhere, being d ro its  of the Crown, 
together w ith  any accum ulations o f in te res t accrued 
on any such money. (2) W here any ship or goods con
demned by any P rize C ourt, being d ro its  o f the  Crown, 
have, w hether before o r a fte r the condemnation, been 
delivered to  the  Crown, w ith  or w ith o u t the paym ent of 
any money in to  cou rt o r any undertak ing  to  pay any 
money in to  court, a sum equal to  the  value of the ship 
o r goods a t the date o f de livery, together w ith  in te rest 
from  the date o f such de live ry, a fte r deducting any 
money w hich has been pa id in to  oourt, or whioh may be 
payable under any such undertak ing  in  respect of the 
ship or goods in  question. (3) A n y  sum pa id  in  p u r
suance o f any bond, agreem ent, o r undertak ing  exe
cuted o r given in  favour of the Crown in  respect o f any 
ship o r goods sub ject to  p rize ju risd ic tio n  w h ich  are 
d ro its  of the  Crown or w hioh i f  condemned would have 
been d ro its  o f the  Crown or in  respeot o f the proceeds 
o f sale o r money representing any Buch ship o r goods, 
o r in  consideration fo r any money pa id ou t of the N ava l 
P rize Fund. (4) A n y  sums received from  any of H is  
M a jesty ’s A llie s  under any convention re la ting  to  prizes 
captured du ring  the  present war. (5) A ny  o the r sums 
received in  respect of ships and goods subjeot to  prize 
ju risd ic tio n  w hich the tr ib u n a l consider may reasonably 
be treated , having regard to  the p rinc ip les and practice 
heretofore observed by Prize Courts, as being sums to  
w hioh , had the re  been a g ran t o f prize to  captors, 
captors would have been en titled.

On the 15th Aug. 1918, one week after the 
passing of the Naval Prize Act 1918, a Proclama
tion was issued under the Act, which, after 
reciting the measures adopted in 1900 by Her 
Majesty Queen Victoria, the cancellation of the 
same by an Order in Council dated the 28th Aug. 
1914, and the passing of the Naval Prize A ct 1918 
proceeds as follows:

“ W e do hereby order and d irec t th a t the ne t produce 
of a ll such prizes captured du ring  the  present w ar as shall 
be delared by the  tr ib u n a l appointed under the said A c t 
to  be d ro its  o f the Crown, and o f a ll o ther sums w hich 
under th a t A c t sha ll be paid in to  the  N ava l P rize Fond, 
sha ll be fo r the  en tire  benefit and enoouragement o f the 
officers and men o f our N ava l and M arine forces as 
defined in  the above-mentioned A c t and sha ll be d is tr i
bu tab le  in  accordance w ith  the said A c t, and fu rth e r,

th a t when the  Lords Commissioners o f the A d m ira lty  
sha ll judge th a t there is a suffic ient sum standing to  the 
c re d it o f the  N ava l P rize Fund to  w a rran t i t ,  a d is tr ib u 
tio n  sha ll be made in  the shares and proportion  and in 
the manner and in  accordance w ith  the regulations we 
may hereafter announce by ou r ro ya l proclam ation to 
such members o f our N ava l and M arine foroes as may be 
qualified to  share there in , or in  case o f th e ir death to 
th e ir  representatives.”

The sole right of Grown to prize was affected 
when the office of Lord High Admiral was created 
and certain grants were made to him. The 
original grant to the Duke of York in 1660-61 is 
sufficiently referred to in the judgment, but a few 
years after that grant had been made an Order in 
Council was issued declaratory of the droits 
passing to the Crown and to the Lord High  
Admiral respectively, and it  was upon the terms 
of the order that the distinction of droits had been 
based. The order is as follows :

A t  the  Council held a t W orcester House, 6 th  M arch, 
1665-6. P re se n t: The K in g ’s M ost E xce llen t Majesty, 
H is  Royal Highness the  D uke o f Y o rk , H is  R o ja l 
H ighness P rince R upert, Lo rd  Chancellor, D uke of 
A lbem arle, E a r l o f Lauderdale, L o rd  F itzha rd ing , Lord 
A rlin g to n , Lo rd  B erk ley, Lo rd  Ashley, M r. Secretary 
M orice, S ir W illia m  C oventry.— W hereas, th rough  the 
long in te rm ission o f any war a t sea by H is  M a jesty ’s 
a u th o r ity , several doubts have arisen concerning certain 
r igh ts  o f the Lo rd  H ig h  A d m ira l in  tim e  of h o s tility , 
the de term ination whereof appearing ve ry  necessary 
fo r the d irec tion  as w e ll o f H is  M a jesty ’ s officers as 
w e ll as those o f the  Lo rd  H ig h  A d m ira l; upon fu ll 
hearing and debate o f the pa rticu la rs  hereafter men
tioned, the  K in g ’s Counsel learned in  the common law 
and likew ise the Judge o f the H ig h  C ourt o f A d m ira lty  
and those of H is  M ajesty, &o., and H is  R oyal Highness 
the L o rd  H ig h  A d m ira l’s Counsel in  the said H igh  
C ourt of A d m ira lty  being present, H is  M a jesty, present 
in  Council, was pleased to  declare : F irs t. T h a t a ll ships 
and goods belonging to  enemies com ing in to  any port, 
creek, o r road o f th is  H is  M a jesty ’s K ingdom  of England 
or o f Ire land , by  stress o f weather or any accident, or 
by  m istake of po rt, o r by  ignorance, no t kno  wing o f the 
w ar, do belong to  the Lo rd  H ig h  A d m ira l; b u t suohas 
sha ll v o lu n ta rily  come in , e ither men-of-war or mer
chantmen, upon re vo lt from  the enemy, and such as 
sha ll be driven in , and forced in to  p o r t by the K in g ’s 
men-of w ar, and also such ships as shall be seized in 
any o f the  porta, oreeks, o r roads of th is  K ingdom , or 
of Ire land , before any declaration o f w ar or reprisa ls by 
H is  M ajesty, do belong un to h is  M a jesty. Second. That 
a ll enemies’ ships and goods casually m et a t sea, and 
seized by any vessel no t oommissionated, do belong to  the 
Lo rd  H ig h  A dm ira l. T h ird . T h a t salvage belongs to  
the L o rd  H ig h  A d m ira l fo r  a l l  ships rescued. 
F ourth . T h a t a ll ships forsaken by the oompany 
belonging to  them  are the Lo rd  H ig h  A d m ira l’s unless 
a ship oommissionated have given the occasion-to such 
de re lic tion , and the ship commissionated the inn  the 
same company and in  pu rsu it o f the  enemy. A nd the 
lik e  is to  be understood o f any goods th row n  ou t of any 
ship pursued.

Acting upon this order, Lord Stowell drew a 
distinction between the droits of the Crown and 
the droits of Adm iralty in The M aria  Francois 
(Roscoe’s English Prize Cases, vol. I ,  559 •' 
6  Ch. Rob. 282) as follows: “ When vessels 
come in, not under any notice arising 
of the occasions Of war, but from distress or 
weathor or want of provisions, or from ignor
ance of war, and are seized in port, they 
belong to the Lord H igh Adm iral; but where the 
hand of violence has been exercised upon tbeffii
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where the impression arises from acts connected 
with war, from revolt of their own crews, or from 
being forced or driven in by the K in g ’s ships 
they belong to the Grown. That is the hard 
distinction which is laid down in the Order of 
Council, and which has since been invariably 
observed.”

In  order to test the application of the rules 
under altered conditions, the vessels named were 
taken, as has been stated, as being typical of 
varied circumstances under* which it  was 
necessary to distinguish between the droits of the 
Crown and droits of Admiralty, and the facts 
as far as necessary relating to their capture or 
diversion and the seizure and condemnation of 
their cargoes were as follows:

The Abonema was a British steamship which 
traded between Liverpool and W est Africa. The 
vessel arrived at Liverpool in the ordinary course 
of trading shortly after the outbreak of war in 
August 1914 P art of her cargo consisted of 
2733 bundles of piaBsava, which were discharged at 
Liverpool, and were seized by the collector of 
Customs on or about the 2nd Sept. 1914 The 
piassava was condemned as enemy property on 
the 16th Nov. 1914, and sold. A  small part of 
the proceeds of the sale was handed over to a 
Liberian merchant, who put in a claim to the 
same. The case of The Abenoma was typical of a 
large number of cases of a similiar character, 
where enemy goods having arrived in this country 
in the ordinary course of business were discharged 
at British ports, without any intervention on the 
part of the Adm iralty, and were afterwards 
seized and condemned as prize.

The Hillerod was a Scandinavian steamship, 
with a cargo of 700,000 gallons of lubricating oil 
manifested to Trondh jem and Gothenburg. This 
vessel was met at sea by a naval patrol on or 
about the 7th Nov, 1915, and was sent into K irk 
wall in charge of an armed guard, where i t  was 
banded over to the Customs authorities. From  
information in the possession of the Government 
there was no doubt that the oil was intended for 
Germany, and that, if  possible, the vessel would 
attempt to break the blockade. B y an order of the 
Contraband Committee, communicated to the 
Customs authorities on the 16th Nov. 1915, the 
vessel with her cargo was seized as prize, and the 
cargo was condemned by the Prize Court as 
contraband destined for Germany on the 31st July
1916—a decision which was subsequently con
firmed by the Privy Council. The question which 
arose in this case was whether the whole proceed- 
tngs were or were not the direct result of the 
action of the Fleet or did they create any difference 
irom those proceedings where there had been an 
active capture.

The Florida  was a Danish steamship belonging 
to the United Steamship Company of Copenhagen. 
°he traded between America and Denmark. 
■Fart of her cargo consisted of bone, glue and photo
graphic films. On or about the 26th Oct. 1915 
the vessel called at K irkw all for examination in 
accordance with orders given by her owners in 
Pursuance with agreements made with the 
Fritish  Government, under which neutral ship-

Part of her cargo was seized and condemned as 
prize in 1917 and the goods were sold.

The Albania was likewise a Danish steamship 
also belonging to the United Steamship Company 
of Copenhagen. On or about the 5th A pril 1915 
she called at Ardrossan for bunker coal in the 
ordinary course of her voyage from Lisbon to 
Denmark. She had on board 967 'tons of rice. 
Acting upon instructions from the Contraband 
Committee, the Customs authorities seized the 
rice, and the vessel was sent to Fleetwood to 
discharge. The rice was condemned on the 3rd 
July 1915.

A ll the other vessels concerned are sufficiently 
referred to in the judgment.

The Attorney-General (Sir F. E . Smith, K .C .), 
and Pearce Higgins, for the Exchequer.—Since 
the beginning of the war large sums of money 
had been condemned as prize, but there had been 
no authoritative decision as to which part of the 
proceeds constituted droits of the Crown and 
which part were droits of Adm iralty. This was 
an all-important matter, because by reason of the 
terms of the Royal Proclamation, the former were 
payable into the Naval Prize Fund, whereas the 
latter belonged to the Exchequer. The Solicitor- 
General appeared for the Naval and Marine forces, 
and the object of the proceedings was ostensibly 
to place before the tribunal the opposing views of 
the Exchequer and of the Naval and Marine forces 
upon these droits. Four vessels had been taken 
as presenting typical cases. I t  was not pretended 
that they were exhaustive cases, but i t  was thought 
that the decision of the tribunal with respect to 
them might afford some guidance as regarded 
many others, and that some principles might be 
laid down which would enable all parties to decide 
for themselves what were droits of the Crown and 
what were droits of Admiralty. In  all the 
specific cases presented to the tribunal there had 
been condemnation of the goods decreed in the 
Prize Court, but the tribunal was in no way 
bound by the decisions of the Prize Court. The 
real difficulty had arisen owing to the entirely 
novel conditions under which modern naval 
warfare was conducted. As far as enemy 
property was concerned no question arose as to 
any distinction being made between droits of the 
Crown and droits of Adm iralty. The droits 
of the Crown were conceded by the Exchequer to 
include enemy ships and cargoes seized on the 
high seas, ships and cargoes seized in enemy 
portB, and ships and cargoes allocated to this 
country under Joint Capture Conventions. But 
there were then to be considered the vessels, 
especially neutral vessels, which were suspected of 
carrying contraband. Before this war between 
Great B rita in  and her Allies and the Central 
Powers, when a neutral vessel was suspected of 
carrying contraband, there was the practice of 
“ visit and search ” upon the high seas. When one 
considered the size and the immense carrying 
capacity of modern steamships, the varied 
nature of their cargoes, the length of time 
necessary for examination— omitting altogether 
the gravity of the submarine peril— the former 
practice of “ visit and search” was quite impos
sible. There had sprung up, therefore, in its 
place, the demand that neutral vessels suspected 
of carrying contraband should put into the 
nearest British or allied port and there submit 
to a thorough examination of their cargoes. The 
vessels concerned were diverted by order of the 
navy, or came in voluntarily. I t  was then that
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the Customs officials took charge, and if  there 
were suspicious circumstances the Contraband 
Committee might order the seizure and detention 
of the vessels and their cargoes as well as a sub
sequent inquiry in the Prize Court as to what 
should be done with the ships or cargoes thus 
seized. I t  was thus that the whole procedure as 
to the examination of cargoes and the determina
tion as to their seizure had passed from the hands 
of naval officers at sea to civilians ashore, and it 
was necessary to examine how far the old rules 
could be made applicable so as to say what were 
droits of the Crown and what were droits of 
Adm iralty. But, although there had been this 
transference from naval officers at sea to civilians 
ashore, it  had been decided in the case of The 
Roumanian (13 Asp. Mar. Law Cas. 208; 
114 L. T . Rep. 3; (1916) 1 A. C. 124), that 
as far as the effective date of diversion was 
concerned, i t  was that date when the hand of the 
Crown, as captor, was first laid upon the goods. 
In  other words, when a vessel was ordered to 
come into a British or allied port for the purpose 
of examination, the effective date was the date 
of the diversion. I f  the vessel came in voluntarily, 
or without effective pressure from without, the 
effective date appeared to be that when the seizure 
was made by the Customs officials. (The Attorney - 
General then dealt with the earlier history of the 
matter, as expounded in Rothery’s Prize Droits, 
the grant of droits to the Duke of York in 1660- 
61, and the Order in Council of 1665-6, and the 
application of the principles there set down as 
exemplified in  the quotation from the judgment 
of Lord Stowell in The M arie Francoise 
(uhi sup.). When modern conditions were 
taken into consideration the Exchequer contended 
that the four typical cases should be treated in 
the following manner: (a) When a vessel came 
to a port of this country without the applica
tion of any pressure whatever, as in the 
case of the Abonema, and her cargo or a 
portion thereof was condemned as prize, the pro
ceeds were a droit of A d m ira lty ; (b) when a 
neutral vessel was sent into a British port 
under an armed guard, even though there was 
no question at the time of her cargo being con
traband or of there being a seizure of the same 
as prize as in the case of the Hillerod, even 
though the seizure was afterwards made by the 
civil authorities, the proceeds constituted a droit 
of the Crown; (c) where a neutral vessel came in, 
not under pressure, but under an arrangement as 
to examination in port instead of at sea, as in the 
case of the Florida, the proceeds of her captured 
and condemned cargo should be considered as 
droits of A d m ira lty ; and (d) where a neutral 
vessel came into a British port in the ordinary 
course of trading, and a part of her cargo was sub
sequently seized and condemned as prize, as in 
the case of the Albania, the proceeds of her cargo 
should be considered as droits of Admiralty.

The Solicitor-General (Sir Gordon Hewart, 
K .C .) and Captain Maxwell Anderson, R .N ., of 
the Naval and Marine forces.— I t  was not possible 
to contest the claims of the Exchequer with respect 
to the Abonema and the Albania, which were 
admitted to be droits of Adm iralty. The admis
sions of the Attorney-General as to the Hillerod  
mado it  unnecessary to refer to it further. As it  
came in under guard tho proceeds of the sale of its 
cargo were clearly a droit of tho Crown under tho

principles laid down in the M arie Francoise (ubi 
sup.). There was only the case of the Florida 
left. The contention of the Exchequer that the 
condemned cargo of the vessel was a droit of the 
Adm iralty was not correct. Although it  was true 
that no visible compulsion was brought to bear 
so as to make the vessel enter a British port, this 
method of visitation under agreement was really 
a substitution for visitation at sea, and the result 
was to prevent delay or capture unless this was 
resorted to. There was an “ impression arising 
from an act of war,” and consequently the pro
ceeds of the cargo which had been condemned as 
prize should be a declared a droit of the Crown, 
and as such payable into the Naval Prize Fund.

In  addition to the cases already referred to, tbe 
following were cited :

The Rebcckah, Roscoe, vo l. 1, 118 ; 1 Ch. Rob.
227 ;

The G ertruyda, 2 Ch. Rob. 211.
Cas. adv. milt.

Dec. 17, 1918.— Lord P h il l im o r e .— By the 
Naval Prize Act, 1918 ( 8  & 9 Geo. 5, c. 30. sect 1 :
“ I f  H is Majesty is pleased by Proclamation or 
Order in Council, to signify his intention to make 
a grant of prize money out of the proceeds of 
prize captured in the present war, the sums which 
have been or may be received in respect of ships 
and goods captured during the present war 
specified in part 1 . of the schedule ” are to be 
paid to a fund to be called the Naval Prize 
Fund, which fund is to provide for the pay
ment of prize money to the members of His 
Majesty’s Naval and Marine Forces: and any 
question whether any sum is payable into or 
out of that fund is to be determined by this 
tribunal, which has been constituted for the 
purpose.

His Majesty was pleased to make Proclamation 
accordingly on the 15th Aug. 1918.

Certain questions of large and far reaching 
importance which came before us for determina
tion were conveniently submitted in the form of 
four test cases, and argued before us in open 
court by the law officers of the Crown, and we 
have now to express our determination upon 
them.

The first paragraph of part 1 of the schedule 
directs that there shall be paid into the Naval 
Prize Fund : “ Any money in Court paid in 
respect of any ship or goods condemned by 
any Prize Court, whether in the United Kindotu 
or elsewhere, being droits of the Crown.” A® 
Sir W illiam  Scott afterwards Lord Stowel1 

observes in The M arie Francoise (ubi sup.). “-A-1 

rights of prize belong originally to the Crown, 
and the bénéficiai interest derived to others 

can proceed only from the grant of the Crown. 
But from ancient times a certain portion of those 
rights were assigned to maintain the dignity 
the Lord High Admiral ; hence arose the d,3‘ 
tinctiou between droits of Crown and droits o 
Adm iralty. A t the outbreak of war it  was the 
practice of the Crown to grant its interest in any 
prize taken to the captors thereof, that is, to tb 
officers and men of the ship which effected the 
capture. This left a few cases, which will be 
referred to hereafter, of droits of the Crown 
which had not boon granted away ; but putting 
these aside, the practical distinction was betwee 
captures which inured for tho bonofit of ®n
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officers and men of individual ships of His  
M ajesty’s Navy or commissioned privateers, on 
the one hand, and droits of Adm ira lty  on the 
other.

When the office of Lord H igh  Adm iral ceased 
to be filled, and the Crown in lieu thereof 
appointed Lords Commissioners of the Adm iralty, 
droits of Adm iralty reverted to the Crown, and 
upon the surrender of the heriditary revenues of 
the Crown which it  has been the practice for 
recent monarchs to make upon their accession, 
and which surrender by His present Majesty is 
embodied in the Civil L ist Act, 1910 (10 Edw. 7, 
and 1 Geo. 5, c. 28), passed to the Exchequer. 
Hence arose the somewhat paradoxical position 
that droits of the Crown went to the Navy and 
droits of the Adm iralty to the Exchequer. Before 
this war the practice was, as already stated,, that 
each captured prize enured, subject to any rights 
of the Sag officer, for the benefit of the officers 
and men of the capturing ship or ships; but at 
the beginning of this war the Crown did not make 
the usual grant; but the Naval Prize Act and the 
Proclamation thereunder have constituted the 
droits of the Crown one fund, “ for the entire 
benefit and encouragement of the officers and men 
of our Naval and Marine forces.” Hence it  has 
been unnecessary for the Prize Court to determine 
the circumstances of any particular capture, and 
sufficient for it to decide that the ship or goods 
were lawful prize, and hence the necessity for the 
constitution of this tribunal to determine as 
between droits of the Adm iralty and the droits of 
the Crown, In  former times the distinction has 
been traced to an Order in Council of the 6 th 
March 1665-66; but that decision, though 
rendered after great debate and of unquestioned 
authority, is not the actual grant to the Lord  
High Admiral, nor is it, nor does it  purport to 
be, a record of the grant. I t  is a decision upon 
what passes under the grant, and in the very 
changed conditions of modern naval warfare it  is 
difficult to apply it  in such a way as to show on 
which side ot the'jline some of the seizures during 
the present war are to fall.
. A t the close of the argument before us we 
mtimated our opinion that we should desire to 
8ee the original grant to James, Duke of York, 
“Hade shortly after the restoration of Charles I I .  
cu the 29th Jan. 1660-61. I t  is in the custody of 
the Record Office, and for safe preservation 
during the war has been sent out of London ; 
hut i t  so happens there is an authentic copy in the 
Exchequer Auditors’ Patent Book, which was 
available, and which has been produced to us and 
carefully considered. I t  is s long document con- 
8tituting the Duke of York Lord H igh Admiral 
ht all H is Majesty’s Dominions, and Ruler 
vPraefeetus) of the fleets and seas, giving him  
Jurisdiction and duties in respect of the navy, 
[hatters civil and criminal occurring on or near 
he sea or the mouths of great rivers below the 

hrst bridges, conservation of lights, beacons 
Ports and lines of coast with power to constitute 
h Judge, lientonants, and other officers, granting 
hhyal fish to him, and assigning a salary of 2 0 0  

®arks, to be paid quarterly (this is the reason 
jh y  there is a copy in the Exchequer Auditors’
, °°k), and also granting to him flotsam, jetsam 
âgan and other profits and perquisites, including 
°wu inimicurum pro derelictis habita seu cam 

J°rtuito rcperta, but silent as to any captures to

be made during hostilities and any grant of prize 
to the Admiral.

There are, however, in the patent frequent 
references to the rights and duties of the admiral 
as existing ab antiquo, or according to established 
law and custom; and accordingly, upon the 
principle laid down in the case of the Duke of 
Beaufort v. Swansea Corporation (3 Ex. 413) and 
similar cases, we have to look to the way in which 
the grant to the admiral has been construed by 
tribunals and applied in practice; and for this 
purpose the Order in Council is the earliest and 
most authoritative document, though there are 
also subsequent decisions of the H igh Court of 
Adm iralty which are of assistance.

W e have also looked at the patent of George, 
Prince of Denmark, which is set out in the report 
of the Select Committee on the Board of 
Adm iralty, 1861, p. 644, but it  is of no assistance. 
The Commission to the Lords of Adm iralty  
issued in 15 Geo. 3, is to be found in M arrio tt’s 
Adm iralty Decisions, at p. 53. I t  recites that all 
wrecks of the sea, goods and ships taken from  
pirates, and divers droits, rights, duties, and 
privileges have been by express words or other
wise heretofore granted to our said H igh Admiral 
and to former admirals for their own benefit as 
duties appertaining to the office or place of our 
High Adm iral aforesaid, and directs how these 
should happen in case of hostilities. The Order 
in Council is set out in 1 Cb. Rob., at p. 230; it  
is also printed with immaterial omissions by the 
late M r. Rothery in his valuable report on prize 
droits, edited by M r. Roecoe, the present 
Admiralty Registrar; it  is also in M arrio tt’s 
Adm iralty Decisions, at p. 50. The terms of it  
are as fo llow : “ (1) That all ships and goods 
belonging to enemies coming into any port, 
creek, or road of H is M ajesty’s Kingdom  
of England or of Ireland by stress of weather 
or other accident, or by mistake of port, or 
by ignorance, not knowing of the war, do 
belong to the Lord H igh  A d m ira l; but such as 
shall voluntarily come in, either men-of-war or 
merchantmen, upon revolt from the enemy, and 
such as shall be driven in and forced into port by 
the K in g ’s men-of-war, and also such ships as 
shall be seized in any of the ports, creeks, or roads 
of this Kingdom or of Ireland, before any declar
ation of war or reprisals by His Majesty, do belong 
unto His Majesty. (2) That all enemies’ Ships 
and goods casually met at sea and seized by any 
vessel not commissionated, do belong to the Lord  
High Admiral.” I t  is not a complete dichotomy, 
even from the first it  left certain cases uncovered, 
and the Crown, when granting its interest in 
prize to the captors did not grant quite every
thing which was left to it  to grant after the grant 
to the Admiral had been exhausted. There are 
what M r. Rothery calls “ reserved droits.” The 
class of case to which he refers is :— “ (1) Captures 
effected by a conjoint force of the army and navy, 
as on the seizure of an enemy’s colony or posses
sion ; and (2 ) captures made before the commence
ment of hostilities.” There is also in the books 
the case of Ships taken at Genoa, (4 Ch. Rob. 388), 
in which Lord Stowell condemned a sum of money 
exacted by the English Admiral as commutation 
for ships seized in the harbour, which Lord  
Stowell condcmnod not to the captors but to the 
Crown. I t  is, howovor, unnecessary to consider 
any case of reserved droits of the Crown if  they
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are to be treated as naval prize, because the 
statute under which we sit directs that all droits 
of the Crown are to go to the Naval Prize 
Fund.

One other general observation must be made, 
as Lord Stowell says in the case of the M arie  
Françoise (ubi sup). “ The rights of the Lord 
H igh  Admiral, though they are to be duly sup
ported, are not to be extended by construction ; 
and for these reasons, that the grants of the 
Crown differ, in this respect, from other grants, 
that they are to be taken strictly, and are not to 
be interpreted to the benefit of the grantee ; and, 
secondly, that the rights of the Crown, being 
public rights deposited there for great public 
purposes, are not to be alienated beyond the 
precise tenor of the grant.”

W e now address ourselves to the four typical 
cases which were argued before us.

The steamship Abonema was a British ship 
bound from the west coast of Africa to Liverpool, 
where she arrived on the 16th Aug. 1914. Among 
her cargo were certain bundles of piassava, which 
were seized by the collector of Customs and after
wards condemned as prize. This actual case does 
not appear to be covered in terms by the Order in 
Council ; but the practice is well established, that 
in all cases where vessels come into port in the 
ordinary course of a voyage not upon revolt from  
the enemy or driven in or forced into port, or have 
come in before the declaration of war, they are, 
with their cargo, droits of Admiralty. There is 
no ship or Bet of ships which can claim to have 
had any hand in causing the seizure, and it  is not 
a case of a reserved droit of the Crown. W e are 
of opinion, and so determine, that the proceeds of 
the cargo taken from this ship are not to be paid 
into the Naval Prize Fund.

The steamship Hillerod  was a neutral ship met 
at sea on or about the 7th Nov. 1915, and sent to 
K irkw all in charge of an armed guard. She had 
a large cargo of lubricating oil, which was seized 
by the Collector of Customs in the port of K irk 
wall, and ultim ately condemned as prize. In  
connection with this case, reliance was placed 
upon the expression used by Lord Stowell in the 
case of The M arie  Françoise (ubi sup.), that the 
hand of violence had been exercised upon her, and 
upon the judgment of the Privy Council in the 
case of The Roumanian (ubi sup.). W e are of 
opinion that this cargo was a droit of the Crown, 
and that the proceeds are payable into the Naval 
Prize Fund, and we determine accordingly.

The steamship Florida  was a Danish ship 
belonging to a Danish steamship company, which 
called at K irkw all in virtue of a previous arrange
ment made by her owners- with H is M ajesty’s 
Government, and there submitted herself for 
examination. Two parcels of oargo on board 
were seized by the Collector of Customs, and 
ultimately condemned as prize. This is the most 
difficult case that we have had to determine. In  
a sense this vessel came into port voluntarily, but 
not upon revolt from the enemy. To this extent 
hçr case is like those of which the Abonema is a 
type ; but, on the other hand, it  was the fear of 
H is Majesty's navy and of capture at sea, with 
all its incidents, which led the owners to direct 
the master to proceed, and led the master to 
proceed, to K irkw all. The conditions of this war 
are different from those of any former war. The 
power of H is Majesty’s navy has been greater and

more extensive, and the net has been drawn more 
closely than in any previous naval war. No doubt 
there is no K in g ’s ship, nor even are there any 
K ing ’s ships, to which precisely this capture could 
be attributed; and if  the Crown had made the 
same kind of grant which was made in former 
wars, there would have been no captors to whom 
the Prize Court could have condemned this cargo ; 
but in our view this vessel ought in good sense to 
be held to have been forced into port by the sum 
total of H is M ajesty’s navy. H er owners were 
forced to direct the master to take that course, 
which saved him from seizure upon the high seas. 
I t  is also to be observed that there is nothing in 
the Order in Council, or in other judicial decisions, 
or in the practice hitherto observed, which intro
duces any case at all analogous to this into the 
class of droit of Admiralty, and that if  i t  be not 
a droit of Admiralty, i t  must be a droit of the 
Crown. Upon the whole, we so determine.

The steamship Albania is a Swedish vessel, 
which while on a passage from Lisbon to Swedish 
and Danish ports, called for bunker coal at 
Ardrossan. W hile she was in port her cargo of 
rice was seized by the Collector of Customs, and 
ultimately condemned. I f  this vessel found 
herBelf without bunker coal upon the high seas, 
she would be as helpless as a dismasted sailing 
ship, and would have to put into port to procure 
it. In  fact she had to put into Ardrossan. To 
our mind, i t  makes no difference that, in accord
ance with sound navigation, she did not load a 
fu ll allowance of coal at her port of departure, 
but reckoned upon filling up by the way. Once 
started as she was, she had to replenish her stock 
somewhere. We think that this case falls within 
the principles of that part of the old Order in 
Council which makes for the Adm iralty, that this 
cargo is not a droit of the Crown, and that the 
proceeds thereof should not be payable to the 
Naval Prize Fund, and we determine accord
ingly.

Certain cases were debated before us in 
chambers which, in our opinion, fa ll within the 
principles of the four typical cases with which w® 
have just dealt, the distinctions being immaterial, 
and we accordingly now pronounce our judgment 
therein.

The steamship Soldier Prince is a case m 
principle the same aB the Abonema. She was an 
English ship, bound to Hamburg, was diverted 
voluntarily by her owners, out of patriotic feeling, 
to an English port. H er cargo was not seized, 
but the shipowers sold it  to recover their freigh , 
and, after satisfying their own claims, submitt® 
to having the balance brought into the 
Court, where it  was condemned. In  our view tnee 
proceeds are a droit of Adm iralty, and we * 
determine. ,. „

In  the steamship Oscar I I .  the only distinctly 
from the case of the Hillerod  was that the pare  ̂
of cargo which was ultimately condemned was no  ̂
required to be discharged at K irkw all, a Pr0 °f?p 
which would have been inconvenient, but the sb r 
was allowed to proceed to her destination on *  
undertaking by the owners to bring back the Parc, [ 
In  compliance with this undertaking they broug 
it  to the port of Liverpool, where i t  was ultim ate^  
condemned. W e conceive that there is no b 
stantial distinction between this case and 
Hillerod, and wo determine that this parcel wa 
droit of the Crown.



MARITIME LAW CASES. 4 1 5

K in g -H a l l  v . St a n d a r d  B a n k  op So u th  A f r ic a  L im it e d . [K .B .  D i v .N a v a l  P r iz e  T r ib  J

In  the case of the steamship Hellig Olav, where 
the parcel of cargo consisted of perishable goods 
which it  was not practicable to bring back to this 
country, their value was deposited in the Prize 
Court and ultimately condemned. In  this case 
we think that there is no distinction to be made 
between it  and the Hillerod.

In  the case of the steamship Arkansas, the 
circumstances were the same as those in the 
Florida, with the exception that the vessel was 
allowed to proceed without unloading the incrimi
nated parcel of cargo, which was afterwards 
brought back in compliance with an undertaking. 
In  our opinion there is nothing to distinguish 
this case from that of the Florida, and it  is a 
droit of the Crown.

The steamship Lyngenfjord is in the same 
position as the Florida, unless her case is a fortiori. 
H er owners had agreed to send her into K irkw all, 
but for some reason, the additional precaution was 
taken by the Adm iralty of meeting her at sea, and 
Putting an armed guard in charge of her. She is, 
in our opinion, a droit of the Crown.

The Garonne was in similar circumstances to 
the Albania, Certain items of her cargo were 
seized and unloaded at the bunkering p o rt; 
another parcel was allowed to be taken on upon 
an undertaking to return i t  if  demanded; 
a demand was made, and the parcel was returned 
and condemned. This case is like that of the 
Albania, and this parcel is a droit of Adm iralty.

T h e  A d j u t a n t , T in o s , a n d  o t h e r  Oases .

Lord P h il l im o r e .— These typical cases were 
debated before us in chambers, when we had the 
assistance of representatives of the A dm ira lty  
and of the Treasury. They seemed plain cases, 
and we did not require solemn argument to 
enable us to decide them, but we desire to take 
this opportunity of expressing our decision in open
court.

The Adjutant was a German steam trawler 
captured by H.M .S. Aurora in the North Sea on 
°{i °^ou  ̂the 30th Sept. 1915, sent into Grimsby in 
charge of a prize crew, and condemned with her 
cargo. This is a case of a droit of the Crown, 
^nd the proceeds must be paid into the Naval 
“ rize Fund.

A  number of enemy vessels were seized in the 
Ports of Piraeus, Eleusis, and Syra by a jo int 
°rce of French and British ships. In  respect of 

joint captures there is a Convention between His  
"tajesty’s Government and the French Republic, 
nd under i t  a certain share falls to this country, 
hese vessels were condemned by the French 
«ze Court, and the British share has been or 

Th k® landed over to the British Government, 
o ^ o a s e  is one which falls under par. 4 of part 1 

the schedule which directs that there shall be 
J /'d  into the Naval Prize Fund “ Any sums 

ceived from any of H is Majesty’s allies under 
j  y. Convention relating to prizes captured 

ring the present war.” And we so determine, 
oo . Ferd. Laiesz was captured on a separate 
jjCasion by a combined squadron of French and 
jT itish  ships, and was condemned in the French 
B i'v  ^ ourh The same rule applies to the 

itish share of her proceeds, 
out ■? was a German ship, which was seized
C t 6 the port of Newport by the Collector of 

8toms of that port, assisted by some armed

police, brought into port, and condemned. This 
is a case of seizure by a non-commissioned captor, 
which comes under par. 2 of the Order in Council 
of 1665-6, and is a droit of Admiralty.

Lord P h il l im o r e , having concluded the 
delivering of the judgments, said:—I t  might be 
convenient to say that the number of cases in 
which orders have been passed, or will be passed, 
to-day upon the judgments which have been pro
nounced amount to 165. As far as the tribunal 
can at present say, the principal points still left 
to be decided are : (1) Cases of cargoes seized on 
English or allied ships which put into friendly 
ports on receipt of communications from British  
or allied cruisers, instead of proceeding upon 
voyages to enemy ports; (2) Captures by jo int 
expedition of land and sea forces as to which 
M r. Rothery treats them as reserved droits of the 
Crown, but as to which there may be some diffi
culty. The tribunal cannot proceed at present, 
and has sfcill to wait further decisions by our own 
Prize Courts, both at home and abroad (Vice- 
Adm iralty Courts) and further decisions of the 
Prize Courts of our allies; and (3) Cases where 
money has been taken and where allied Govern
ments have to render accounts and transfer 
balances. Tbe tribunal and its officers have not 
at present gone through the various cases which 
have come from the Vice-Adm iralty Courts, but 
with those reservations and observations it  would 
seem possible to deal with the great bulk of the 
cases which are merely now a clerical matter. 
A t the same time we may have to consider 
deductions or charges from the Naval Prize 
Fund.

Solicitor for the Exchequer aud for the Naval 
and Marine Forces, the Treasury Solicitor.

cJttjpm * €mi ú
-— ♦ — -

HIGH COURT OF JUSTICE.

K IN G ’S B E N C H  D IV IS IO N  
March 13 and 14, 1919.

(Before B a il h a c h e . J.)
K in g -H a l l  v . St a n d a r d  B a n k  of  So u th  

A f r ic a  L im it e d , (a;
Navpl forces— Carriage of treasure on board H .M . 

ships—Right to freight— Custom—Sta'u'e 59, 
Geo 3, c. 25— Order in  Council, the 1(M Aug 
1888—-Order in Council, the 26th Oct. 1914.

In  ancient times a practice grew up whereby mer
chants and others who had bullion and articles of 
value to transport from one place to another by sea 
put them on board a king's ship. The charge 
for their conveyance was a matter of bargain 
between the merchants and the captain or officer 
in  charge of the King's ships. These officers 
frequently made large sums of money by entering 
into private bargains with merchants for the con
veyance of treasure on board the King's ships. 
This practice was regulated by an Act of 59 Geo. 3, 
c. 25. This Act prohibited the carriage of such 
articles without a special order ; provided for the

1.0 , Reported by T . W . M orban Esq., B*rrister-a,t-Law.
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ray merit of freight to he regulated by Order in  
Council; and prohibited private bargains between 
merchants and the captains of the King’s 
ships without such Orders in  Council. Orders 
in Council were from time to time made 
under that Act down to the 10th August 1888. 
The Order in Council dated the 10th Aug. 
1888 was annulled by an Order in Council dated 
the 26th Oct. 1914. Thereafter no ne'v Order in 
Council was made under the Act.

Held, that as the Order in Council of the 10th Aug. 
1888 was annulled by the Order in  Council of the 
26th Oct. 1914, there was no Order in Council in 
force regulating the. payment of freight for the con
veyance of bullion on board H .M . ships, and a 
claim for such freight could not be enforced.

A c t io n  in the Commercial L ist tried by 
Bailhache, J.

The plaintiffs claimed a declaration that they 
were entitled to freight for the carriage of bullion 
from Cape Town to England on board H.M .S. 
Albion in or about Jan. 1915, and that, having 
regard to the fact that i t  was war timo, 3 per 
cent, would be a reasonable rate of freight. The 
claim was alternatively on an alleged contract 
and on an alleged custom.

The plaintiffs were Admiral Sir Herbert 
Goodenougb K ing-H all, who, at all material times, 
was Commander-in-Cbief on the Cape of Good 
Hope station, and Rear-Adm iral Heneage, who, 
at all material times, was the officer in command 
of H .M .S . Albion.

The defendants were the Standard Bank ot 
South Africa Lim ited, a South African bank, and 
the defence was (1 ) that the payment of freight 
for the carriage of bullion by H .M .’s ships had 
been abolished by an Order in Council, dated the 
26th Oct. 1914, or alternatively, that there being 
no Order in Council in force, the plaintiffs were 
not entitled to fre ig h t; (2 ) that the plaintiffs were 
not entitled to the freight, either by the contract 
or by custom or usage ; and (3) that the defen
dants were acting as custodians or agents for the 
Bank of England.

The South African mining companies were in 
the habit of sending their bullion down to the 
various banks at Cape Town for safe custody. 
The bullion on arrival at Cape Town was placed 
in the vaults of the various banks for safe 
custody, for which no charge was made by the 
banks. The bullion was then sold to the Bank of 
England, who [paid 97 per cent, of its assayed 
value as assayed in Cape Town, reserving to 
themselves the remaining 3 per cent., which they 
did not pay until the bullion arrived in England 
and was tested. The mining companies paid all 
the incidental expenses and were responsible for 
having the bullion transported to this country. 
I t  was their duty to insure aud to pay freight if 
any freight was paya,ble, the property in the 
bullion was in the Bank of England.

A  memorandum of agreement, dated the 
14th Aug. 1914, provided as follows :

The M in is te r o f Finance and Defence o f the U nion of 
South A fr ic a  having  agreed to  receive on behalf o f the 
B ank o f E ngland deposits o f gold a t Johannesburg, 
P re to ria , and (or) Cape Tow n as the U nion Governm ent 
may decide, the bank are prepared to  pnrchase on the 
basis o f 3!. 17s. 9<i. per ounce s tandard suoh gold as may 
bo deposited to  th e ir  order in the name o f the  M in is te r of 
F inance w ith  any o f the fo llow in g  banks t lie ro — namely,

the A fr ica n  B ank ing  C orporation L im ite d , the N a tiona l 
B ank of South A fr ic a  L im ite d , the Standard B ank ot 
South A fr ic a  L im ite d . Deposits m ust be made free of 
expense, inc lud ing  a l l  te legraphic charges, and an 
am ount representing 97 per cent, o f the value certifie  
on the basis o f the reports  o f the offic ia l assayers o f any 
o f the banks named w il l  be pa id on account, the  balance 
to  be adjusted on the de live ry  o f the gold in  London ; 
a ll expenses up to  the tim e  of its  de livery a t the Bank 
of E ngland to  be pa id by  the de p o s ito r; the tim e  ot 
shipm ent to  be e n tire ly  a t the d iscre tion o f the B ank ot 
England. The M in is te r o f F inance has undertaken_ to 
advise the Bank o f England by cable th rough the H igh  
Commissioner in  London of the  name of the depositor, 
the name o f the bank where the  deposit has been made, 
the  fu l l  value as certified b y  the  assayers in  South 
A frica , and the  name o f the person to  whom payment is 
to  be made in  London. P aym ent w i l l  be made by the 
B ank of E ngland o n ly  on rece ip t of advice from  the 
M in is te r o f Finance.

About the end of 1914 or the beginning of 1915 
it was decided to transport a certain quantity ot 
the bullion then lying in the vaults of various 
banks in Gape Town to England. The total 
quantity transported was about 8 ,0 0 0 ,0 0 0 Z. worth, 
of which about two and a half .millions came from 
the vaults of the Standard Bank of South Africa 
Lim ited, the defendants.

The Secretary of Finance of the Union of South 
Africa wrote to the general manager of the 
Standard Bank of South Africa Lim ited at Gape 
Town a letter dated the 3lst Dec. 1914 :

I  beg to  in fo rm  yon th a t ins truc tions  have now been 
received to  ship a po rtion  o f the  na tive  go ld held on 
behalf of the B ank of E ngland to  London on or about th  
2nd Jan. next. I  have to  request, therefore, th a t y ° “  
w i l l  be good enough to  in s tru c t you r Cape Town 
manager to  hand over on demand to  the order of tn  
nava l Comm ander-in-Chief, Cape S tation, a po rtion  P 
the go ld deposited a t you r Cape Tow n B ranch to  to  
value of, approxim ately, b u t no t exceeding, 2,530,09« . 
Arrangem ents have been made by the naval Commander- 
in -C h ie f w ith  General Thompson to  send the gold from 
the banks to  the  ship under guard. I t  is  presumed y° 
w ill be satisfied w ith  the  receipt o f the naval Commande • 
in -C h L f o r his representative fo r so many sealed boxe^ 
said to  contain, na tive  gold, g iv in g  the  num ber o f eao 
box. Should you desire th a t a representative 
the bank should be present a t the B ank 
E ngland, as I  understand is the  case w ith  ° r 
nary shipments o f gold, when the boxes are e> 
opened ; th is  can, o f course, be arranged by  cablegr» 
on m y hearing from  you to th a t effect. W hen the Sc1 
is handed over I  sha ll be glad i f  yon w il l  be good enong 
to  fu rn ish  me w ith  a certifica te  and statem ent thereof 
order th a t the H ig h  Comm issioner may be d u ly  adv£ he 
fo r  the in fo rm a tio n  o f the B ank of England. 
certifica te  and statem ent should be subm itted 
tr ip lic a te .”  _ Bi.

As you are aware, the gold, in  term s o f the ag 
ment, requires to  be insured in  tra n s it fro m  the ban 
vau lts  in  th is  coun try  to  the  B ank o f England a* 
expense of the depositors . . .  I  th in k  i t  o 
safely be taken fo r granted th a t the  m a tte r ot 
insurance of th is  shipm ent is  in  order, bu t I  have t o - ^ e 
cabled to  the H ig h  Commissioner in  London to  see 
B ank o f E ngland and sa tis fy  h im se lf on th is  po in t.

The first plaintiff, Admiral Sir Herbert Goo ' 
enough K in g -H all, who was then Commander 
Chief of the Gape of Good Hope Station, m 
about Jan. 1915 received instructions from 
Adm iralty to send forward to England 1 j  
Cape Town £4,000,000 of bullion on boa
H.M .S. Albion, and £4,000,000 on board l 1-1*1.
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Hyacinthe. On receipt of these instructions, and 
after communication with the Governor-General 
of South Africa, the first plaintiff wrote to 
the Standard Bank a fetter dated the 1st Jan.
1915 :—

I  am inform ed by H is  Excellency the Governor 
General th a t yon have received ins truc tions from  the- 
Union Governm ent to  hand over on demand to  m y order 
sealed boxes conta in ing merchandise gold, deposited 
w ith  you on beha lf o f the B ank o f E ngland, o f approx i
m ately b n t no t exceeding the  fo llo w in g  value : 2,530,0001. 
I  request, therefore, th a t you w i l l  hand over these boxes 
to  Captain E . H . H ard ing , P rince A lfre d ’s Guards, who 
is  ac tin g  under the ins truc tions o f M ajor-G eneral 
Thompson, C.B., D.S.O., w ith  whom arrangements have 
been made fo r th e ir  safe transfe r to  m y custody.

Altogether 4,000,0001. in gold was shipped on 
hoard the Albion, and 4,000,0001. on the Hyacinthe.. 
The first plaintiff received further instructions 
from the Adm iralty that the whole of the gold 
was to be carried on board the Albion. Accordingly 
the gold from the Hyasinthe was transferred to 
the Albion and the Albion proceeded on her way 
to England with the whole of i t  on board.

Every endeavour was made to keep the trans
action quiet, so that people in the locality should 
Hot know what was going on. The first plaintiff 
gave out that they were shipping ammunition. 
The Albion sailed from Cape Town, calling first 
at St. Helena where, on arrival, he found that, in 
8pite of all the precautions that had been taken 
to keep the nature of the transaction secret, it  
Was common knowledge that the Albion had 
treasure on board. This information was cabled 
Home to the Admiralty and certain measures were 
taken. Eventually part of the bullion was tran
shipped at St. Yincent, and part was placed in the 
faults at Gibraltar. I t  was eventually brought to 
England by other warships.

The Standard Bank of South Africa Lim ited, 
the defendants, paid the Government 98381. 7«. 
being at the' rate of 7s. 9d. per cent, on 2.530,0001. 
the value of the gold transported from the defen
dant’s (Jape Town Bank to London. This sum 
° f  98381. 7s. was to cover freight, insurance and 
war risk. I t  was paid by the defendants in the 
first place, and they debited the amount against 
the accounts of their customers the mining 
companies who deposited the gold at the bank, 
to  the result, after adjustment of the accounts 
J*th their customers nothing was paid by the 
defendants out of their own pockets for freight, 
insurance or war risk.

When the bullion arrived in Englond, there 
S aa some misunderstanding. The Bank of
England had not been notified that the shipment 
Was coming forward. The Bank of Eugland 
Were in a difficulty. Apparently the shipment 
bad not been insured and the Bank of 
England refused to take delivery at Plymouth. 
H  was stated that they would take no risk, and 
.b o ld  only accept delivery of the bullion 
When it  was handed to them at Lombard-street, 

he defendants explained to the Bank of England 
hat they were not interested in the matter, “ they 

Merely having been custodians of the gold in 
cuth Africa on behalf of the Union Government, 

jh o , in turn, were acting as the agents of the 
t  ailk of England. Further, that as far as con
cerned the portion of the gold which had been in

bands, we had delivered it to the naval 
0 ,nmander-in-cliief, we had a complote discharge

V o l . XIV,, N. a.

and saw no reason why we should accept any 
furtner responsibility in the matter.”

The Bank of England, however, having made 
no arrangements to take delivery at Plymouth, 
requested the defendants to take delivery of the 
bullion there for the Bank of England. The 
defendants, while not admitting responsibility, 
sent their representative down to Plymouth to 
take delivery of the bullion there to oblige the 
Bank of England.

The plaintiff’s claim for freight was made under 
the proclamation and Order in Council of the 
10th A ug. 1888, issued under the Act of 59 Geo. 3, 
c. 25, which was an Act to fix the rate and to 
direct the disposal of freight money for the con
veyance of specie and jewels on board His 
M ajesty’s ships and vessels.

On the 26th Oct. 1914, however, an Order in 
Council was issued which stated that “ whereas 
there was this day read at the Board a memorial 
from the R ight Honourable the Lords Commis
sioners of the Admiralty, dated the 17th Oct. 
1914, in the words sollowing, namely

Whereas by Order in  Council, dated the 10th day of 
A ugust 1888, approval was given to  the term s of the 
proclam ation annexed thereto respecting the  conveyance 
o f pub lic  and p riva te  tre asu re ; (b) and whereas we 
consider i t  desirable th a t the  syetem o f paym ent fo r  the 
conveyance o f treasure in  Y ou r M a jesty ’s ships therein 
prescribed should be term inated. W e beg leave hum bly 
to  reoommend th a t Y o u r M a jesty  may be graciously 
pleased, by Y ou r O rder in  Council, to  annul the  aforesaid 
O rder in  C ouncil o f the 10th A ugust 1888, and the  p ro 
clam ation  annexed thereto. H is  M a jesty having  taken 
the  said mem oria l in to  consideration was pleased by and 
w ith  the advice o f H is  P r iv y  Counoil, to  approve of 
w ha t is there in  proposed, and the  B ig h t H onourable the 
Lords Commissioners o f the  A d m ira lty  are to  g ive the 
necessary d irections herein accordingly.

When the bullion in the present case was 
placed on board the Albion in Jan. 1915 at Cape 
Town the plaintiffs were not aware that there had 
been any alteration in the Order in Council or in 
the method of payment for the carriage of 
bullion. The Naval L ist was issued quarterly. 
The October Naval L ist dated the 1st Oct. had in 
it  the whole Order in Council of the 10th Aug. 
1888. That was the last Naval L ist which was 
received at the Cape Station before the 10th 
Jan. 1915. The old Order in Council and Pro
clamation of the 10 th Aug. 1888 had by then 
disappeared.

A fter an interval, when he had returned to 
England, the first p laintiff applied to the 
Adm iralty for his share of the freight money and 
in due course received the following reply :

I  am commended by m y Lords Commissioners of the 
A d m ira lty  to  acquaint you th a t fre ig h t is no longer 
payable in  respect o f the  conveyance o f treasure iu  H is  
M a jesty ’s ships.

Thereupon the plaintiffs brought the action in 
which they asked for the declaration as stated 
above.

Captain Maxwell Anderson (Le Quesne with 
him) for the plaintiffs.— I t  has been the imme
morial custom in His Majesty’s navy that when 
goods are received on board for carriage in a 
man-of-war freight money at various rates should 
be paid. The custom appears to have originated 
when the seas were infest id by pirates and free
booters. In the reign of d iaries I f .  i t  was a

3 H
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common custom for the K ing  to give commis
sions to command men-of-war to courtiers who 
were financially in low water in order that they 
m ight go to sea and replenish their finances in  
this manner. The practice grew and eventually 
became an1 abuse. Merchants were always ready 
to pay freight to men-of-war which constantly 
arrived in this country, with large amounts of 
bullion on board for which the captain took the 
freight money. Eventually an Act of Parliament 
was passed in 1819 (59 Geo. 3, c. 25), by which it  
was enacted that no merchandise was to be carried 
on a man-of-war except certain specified excep
tions, or except special orders had been given 
by the Admiralty. W hen bullion was carried 
i t  was to be carried at a freight which was to be 
fixed by His Majesty by Order in Council or 
proclamation. The A ct (59 Geo. 3, c. 25) is :

A n  A c t to  enable H is  M a jesty  to  f ix  the  ra te and 
d ire c t the disposal o t fre ig h t money fo r  the conveyance 
o f specie and jewels on board H is  M a jesty ’ s ships and 
vessels. Whereas i t  is expedient th a t H is  M a je s ty  
shonld be authorised to  f ix  the  ra te  and d ire c t the d is 
posal and d is tr ib u tio n  o f fre ig h t money fo r  the  convey
ance o f specie and jewels on board H is  M a jesty ’s ships 
and vessels. Be i t  therefore enacted b y  the  K in g ’s 
M ost E xce llen t M a jesty, b y  and w ith  the  advice 
. . . th a t fro m  and a fte r the  passing o f th is  A c t
a l l  fre ig h t money to  be pa id fo r the  conveyance 
in  any o f the  ships and vessels and fo r  w h ich  fre ig h t 
sha ll be payable, sha ll be pa id  a t such ra te , and d is
tr ib u te d  and applied to  such purposes, and d iv ided 
to  and amongst snch persons in  such proportions and 
a fte r such m anner as H is  M a jesty , h is  he irs, or suc
cessors sha ll from  tim e  to  tim e  th in k  f i t  to  order and 
d ire c t by  any proclam ation o r proclam ations to  be 
issued fo r th a t purpose ; and th a t no fre ig h t money or 
rew ard sha ll hereafter be demanded, paid, received, or 
re ta ined by, to , or fo r  the  use or on account o f any 
person o r persons fo r the  conveyance on board o f any o f 
the  ships or vessels o f H is  M a jesty , h is heirs, o r suc
cessors, o f any gold, s ilve r, o r jewels, o r any other 
a rtic le , w h ich  m ay be by  special order received on 
board the  said ship o r vessel, and fo r w hich fre ig h t 
sha ll be payable, o ther than  fo r  the  purposes and by  the 
person or persons, in  the p roportion , o t the rates, and 
in  the m anner so to  be pa id and allowed b y  proclam a
tio n  o r proclam ations ; and th a t a ll bargains, con tracts , 
covenants, and agreements, made o r entered in to , or 
hereafter to  be made o r entered in to , fo r  the paym ent 
o f any fre ig h t money fo r  o r in  the name o r on account 
o f fre ig h t fo r the  conveyance o f gold, s ilve r, o r jewels, 
o r o ther a rtic les  as aforesaid, on board o f any o f H is  
M a jesty ’s ships or vessels, a t any o ther ra te , or fo r  any 
other purpose, or by  or to  any .o ther person o r persons 
o r in  any o ther manner o f p roportions th a n  as aforesaid, 
sha ll be and the  same are hereby declared to  be u tte r ly  
void.

Following on that Act, Orders in Council and 
proclamations have been issued from time to 
time. In  the Naval L ist of 1854 the proclama
tion then in force is set out. That proclamation 
gives the rates on which freights shall be paid, 
and shows a lower rate for the Crown than for 
other parties. I t  also shows the rates for ports, 
and for Simonstown, Cape Town, where the 
bullion in the present case was landed for 
England the rate would be 2.) per cent, in war 
time. The Order in  Council of 1838 remained 
in force until 1888. The reason for the new 
Order in Council and proclamation of the 
10th Aug.'u 1888 was that the Crown then 
decided not° to pay freight on Crown property. 
I t  states:

W e do b y  th is  ou r K oya l P roc lam ation  b y  and w ith  
the  advice o f our P r iv y  Council d irec t th a t on and a fte r 
the f irs t day of Ootober 1888, the  ra te  a t w h ich  fre ig h t 
sha ll be pa id  fo r the  conveyance on board any o f our 
Bhips o r vessels o f treasure be longing to  parties other 
than  the Crown, w hether gold, s ilve r, jewels o r other 
a rtic les  w h ich  m ay b y  special order be received on 
board any o f our ships o r vessels sha ll be 1 per cent.

That proclamation fixed a flat rate of 1 per cent, 
for all voyages. In  order to entitle a flag officer 
to share in this freight for the conveyance 
of treasure, i t  is necessary when he assumes 
command of his station, that he should sign a 
declaration, a copy of which he hands to all the 
captains or officers in command of ships serving 
under him, in the following term s:

I ,  A . B ., am desirous o f pa rta k in g  o f the  advantages, 
w ith  the  risks  a ttenda n t thereon, a ris in g  ou t o f the con
veyance o f treasure under conti-act o f a ffre igh tm en t in  
any o f the Bhips o r vessels in  . . . squadron. And
hereby engage to  make good to the  capta in o r captains, 
officer or officers com manding such ships or vessels 
respecting such p a rt o f any loss o r damage fo r whioh ue 
o r they may be liab le  in  respect o f the  gold, silver, 
treasure, or o ther a rtic les  so carried  on fre ig h t and 
w h ich  he or they respective ly sha ll ac tu a lly  have paid 
and satisfied as sha ll be in  the  p roportion  to  the  share 
o r in te res t in  the  said fre ig h t money to  whioh I  m ay he 
en titled .

Under the proclamation of the 10th Aug. 1838 
which was in force at the beginning of the war, 
the freight was to be divided as to one quarter to 
the flag officer, the admiral in command of the 
station, two quarters to the commanding officer 
of the ship who should sign the receipt or bill 
lading and one quarter to Greenwich Hospital. 
I t  appears from the old Orders in Council that a 
higher rate of freight has always been payable ¡ 0  

war time than in peace. In  the old Orders '»  
Council the two rates are set out Bide by side. 
There is no reported case in which payment ot 
freight haB been refused. The reported cases ar 
cases in which the naval officers or flag officer 
have attempted to extort from the captain 
a share which the courts have held the flag 
officers not entitled to. [B a il h a c h e , J .—Since 
1819 no bullion has been carried except by 
order, has it  ? Since 1819 i t  was not open to ’ 
man who, say in South Africa, wanted to sen  ̂
bullion to this country to go and make • 
bargain with the K ing ’s ship; he had to 8 °  
get some special permit.] That is so. W j. 
this custom became an abuse, an attenaP 
first of all was made to stop it  by forbidding 
men-of-war, without special order, to oaxtj 
anything but gold, silver, or jewels, or salvag • 
B ut merchants were so anxious in those days 
get their bullion carried by men-of-war 
they induced the captains to do so, and - 
penalties under the Naval Discipline A ct were n 
sufficient to deter the captains from so doing. 1 
remedy was found in  the Act of 1819. I t  is 8 ,1  ,g 
mitted that when one considers that Act n
relevant to consider the state of the law b e _
the passing of that Act. [B a il h a c h e , J- 
Before 1819 the captain of the ship made a I  
bargain he liked as to the rate of freight.] 1  ' 
I t  was a pure matter of bargaining. The P ^ 
hibition on carrying such goods is contain 
to-day in the Naval Discipline Act 1832. ^
prohibition still exists except aB regards g ^  

I silver, and jewels. Bullion has been held no -
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be gold, silver, or jewels, so a special order 
becomes necessary to carry bullion or treasure 
before i t  can lawfully be carried. Under the 
K ing ’s Regulations of the Navy which were in  
force before the Order in  Council of 1914 the 
captain was ordered to make a report of all 
treasure shipped as soon as i t  was received, as 
well as in  the half-yearly returns, and upon the 
receipt of freight or treasure to  pay the propor
tion due to Greenwich Hospital to the accounting 
officer, who had to dehit himself therewith in his 
cash account and transmit with i t  the vouchers 
descriptive of the sums received. Under the new 
regulation of art. 607 of the K ing ’s Regulations 
and Adm iralty Instructions:

Treasure is  no t to  be embarked in  H is  M a je s ty ’s ship 
except upon the rece ip t o f defin ite ins truc tions from  the 
A d m ira lty  o r from  the  com m ander-in-chiof o f a fore ign 
sta tion. The cap ta in  w ill make a re po rt o f the  treasure 
shipped as soon as i t  is  received, and a ll questions in  
regard to  charges on account o f conveyance o f treasure 
M e to  be subm itted to  the  A d m ira lty .

I t  was after reading that last sentence that the 
first plaintiff in this case applied to the Adm iralty  
for his share of the money and received the 
jtnswer that the money was no longer payable. 
The transaction in this case follows the same 
course as the correspondence in  the case of 
Montagu v. Janverin (3 Taunton 442), a case which 
shows that there was an old usage of the payment 
° f  freight for the conveyance of treasure, although, 
aa regards the conveyance of public treasure, the 
Osage fell into abeyance some time between 1801 
and 1807; but, as regards the conveyance of 
private treasure, i t  never did fa ll into abeyance. 
The case of Brisbane v. Dacres (5 Taunton 143) 
decided that i t  was illegal for a commander of 
one of H .M . ships of war to carry on board her 
for freight the bullion of private merchants 
^rthout an order from a competent authority. In  
Modgson v. Fullarton  (4 Taunton 787) i t  was 
decided that the commander of a ship of war who 
takes the bullion of a private merchant on board 
! 8  liable a t common law to an action for not 
keeping it  safely and delivering it. The same 
point occurred in Hatchwell v. Cooke ( 6  Taunton 

')• These cases show the state of the law at 
be time the Act of 1819 was passed, and 

the defects which the A ct was intended 
0  remedy. I t  was acknowledged that the 

eustom existed and should be continued, but 
j at i t  should be continued subject to regu- 
etion by the Crown, and any bargain or contract 

made in contravention of the regulations made by 
he Crown should be void. The Crown has made 
bose regulations from time to time, and until the 
utbreak of the war there were regulations in 
°rce setting forth a system of payment. Then 
omes the Order in Council of the 26th Oct. 1914,

. hich is relied on by the defence as an answer to 
t ? 6  Plaintiff's claim for freight. I t  is submitted 
bat that order can only mean that the system 

in force should be terminated. I t  is sub- 
f.'fbsd that the Adm iralty misconstrued the 
^ rder in Council of the 26th Oot. when they 
ah i-0! 8 aj i nK that the payment of freight was 
to01,« !« * . The Order in Council cannot operate 
5q r  the law as i t  exists under the statute of 
ai, tr00- 3, c. 25. Under that statute the plaintiffs 
r 6  entitled to some freight, such freight to be 
p gulated in amount and distribution by the 

°wn. The Order in Counoil of the 26th Oct.

1914 was merely a variation of the system. I t  
did not abolish the right to freight. I t  is sub
mitted that the Order in Council cannot make 
or unmake law except in so far as powers are 
conferred in the A ct itself. The case of The 
Proclamations reported in the State Trials 723 
is conclusive authority on the point that the 
Order in Council cannot abolish a right conferred 
by the statute. W ith  regard to the point about 
there having been a transhipment on the voyage 
home, i t  is admitted the bullion in the present 
case was transhipped, but there is no dispute 
that a ll the bullion reached this country despite 
the transhipment. I t  is also admitted that only 
one freight is payable notwithstanding the tran
shipment : (see Montague v. Janverin, 3 Taunton, 
443).

Leslie Scott, K .C . and Raeburn for the 
defendants.— So far as the claim is based on a 
custom, i t  is submitted that there is no evidenco 
of any custom, and that there could not be any 
custom which could regulate the matter or 
establish any liability on the defendants under 
any circumstances. So far as the claim is 
based on an alleged contract, the plaintiffs 
were not parties to any contract of affreight
ment with the defendants, and the defen
dants were not parties to any contract of
affreightment with the plaintiffs. There is no 
evidence of either plaintiffs or defendants being 
parties to any contract of affreightment. There 
is no evidence that the defendants had any 
interest in the bullion. They were custodians 
acting on the instructions of the Union
Government of South Africa, who themselves 
were acting on the instructions of the Bank of 
England. The evidence is that the Bank of 
England was the party interested as owner in the 
bullion after the time the property in it
apparently passed from the mining companies who 
had sent it  to the custody of the defondants. 
The Union Government in writing to the Standard 
Bank of South Africa on the 31st Dec. 1914, was 
acting on instructions received in regard to 
native gold, held on behalf of the Bank of 
England. The letter referred to the agreement 
whereby the Minister of Finance and Defence of 
the Union of South Africa had agreed to receive 
on behalf of the Bank of England deposits of 
native gold at certain specified banks in 
Johannesburgh, Pretoria and Cape Town. 
Under that arrangement the mining companies 
were to deposit gold at certain places which 
the Union Government was to decide with 
certain named banks, of whom the defen
dants were one. There is no suggestion in the 
evidence that any request was received from the 
defendants to ship the bullion. So far as the 
question of shipment was concerned, the defen
dants had nothing to do with the matter, except 
to hand over the bullion when ordered by the 
Union Government to the person named by the 
Union Government. The Union Government 
gave their instructions and were obeyed by the 
defendants, who were in fact gratuitous bailees. 
The mining companies were customers of the 
defendants and the other banks referred to in  the 
memorandum, and this was a special arrangement 
under special circumstances in connection with 
the war. There was a mistake made in London 
between the H igh Oommisssioner and the A d 
m iralty about instructions. The Adm iralty
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thought they had received definite notice from the 
High Commissioner that the gold was coming 
forward, and they ordered it  forward. But there 
was a misunderstanding. I t  was not intended to 
come forward, and it  came forward uninsured all 
the way and arrived uninsured in this country, 
and i t  was because it  arrived unexpectedly, without 
instructions having been given by the Bank of 
England, that the defendants in London were 
asked to take delivery at Plymouth, because the 
Bank of England did not understand what had 
happened, and, in order to oblige the Bank of 
England and to facilitate the airangement, the 
defendants here in London did send their officials 
down to take charge of the bullion at Plymouth  
and to make arrangements to bring i t  up to 
London. I t  is submitted that there is no evidence 
that the defendants had anj thing whatever to do 
with the requesting or instructing or ordering ot 
the shipment or that they had undertaken any 
liability whatever in regard to the carriage of the 
bullion. They had merely given it  up when 
oidered to do so. In  England the defendants 
representative in taking delivery at Plymouth 
merely acted at the request of the Bank of 
England to clear up a difficulty. W ith  regard to 
the legal position, it  is submitted that before the 
A ct of 1819, it  was always illegal for the captain 
of a naval vessel to enter into a contract of 
affreightment with a private shipper for the 
carriage of his goods for the reason that for a 
naval officer to do so was to put himBelf in a 
position where his interest and his duty may so 
easily conflict. I t  was said to be against public 
policy for them to do it. I t  might tempt them 
into taking their ships away from their proper 
duties I t  is submitted that it  must he illegal 
for an officer who, by his commission, has 
undertaken to give his whole time and services 
to the navy to be doing anything of the kind. 
No doubt the practice was winked at and 
openly allowed by the Crown in olden times. 
The practice came to be regarded as an abuse and 
the Act of 1819 was passed to deal with that 
state of things. There had been a great deal of 
discussion as to how it  was legal for naval officers 
to enter into private contracts of affreightment 
for the carriage of gold, silver, jewels, or goods 
specially ordered and the controversy was closed 
by the Act of 1819, which stated in clear language 
that those contracts of naval officers for carriage 
for private individuals shall cease altogether 
except to the extent to which the K ing  by 
proclamation may allow them. The Act pro
hibits the earning of freight. The effect of that 
Act was to put the naval officers in the position 
that it was entirely in the discretion of the Crown 
in the exercise of its bounty, or the Government 
of the day, to allow or disallow this practico of 
naval officers receiving reward for the carriage of 
gold and silver, &c., and . advisedly so, in order 
that the Government might have complete control 
over the matter. The Government, in the exercise 
of the discretion conferred upon it  by the Act of 
1819, revoked the existing proclamation which 
licensed the practice referred to, and brought to 
an end altogether the right which from the pass
ing of the Act of 1819 was entirely ix  gratia, not 
a real right. I t  was ex gratia  in the sense that 
the K ing  in Council could at any time withdraw  
the proclamation. The effect of the Order in 
Council of the 26th Oct. 1914, annulling

the Order in Council of the 10th Aug. 1888, 
is that there is no proclamation or Order 
in Council in existence which can regulate the 
transaction in the present case. Therefore we 
are thrown back on the A ct of 1819 which says 
that there Bhall be no payment made to any naval 
officer unless it is authorised by a proclamation. 
The result of the Order in Council of the 2ptn 
Oct. 1914 is that the plaintiffs are not entitled to 
the declaration claimed. . ,

C a it i in  Maxwell Anderson in reply.— I t  is ad
mitted that both before the A ct of 1819 i t  was and 
at the present time it is illegal for the commands1 
of a warship to carry for freight the bullion ot a 
private merchant unless he receives an order »o 
to do from a competent authority. The plaintitl 
here have the order of the competent authority, 
therefore there is no illegality in the transaction 
in the present case. The Order in Council o t  t  
26th Oct. 1914 has been misconstrued by those 
whose duty it  is to advise His Majesty as to t 
next step. There is no power to compel W  
Majesty’s advisers to give the requisite advice, 
and on the assumption that wherever there is 
right there must be some remedy it  is submitte 
that the only remedy here is to come to the cou 
and to ask tor a declaration. The ancient custom 
was legalised by the Act of 1819. W hile there is 
a proclamation in existence made under the A  
any bargain, covenant or agreement outside t 
terms of the proclamation was utterly void, but 
there is no proclamation in force, we are back 
the status quo ante the Act. As the plain > 
received the cjold from the defendants they a 
entitled to look to the defendants for the paymen 
of the freight. . rV

B a il h a c h e , J.— This is an action of a va x 
unusual and most interesting character, 
appears that in olden times when the seas *  r 
not so safe as they were before the present 
and when pirates and rovers abounded, i t  was n(J 
practice for merchants, who had bullion 
articles of great value to transport from one pm , 
to another by sea, to put those articles on 0 
a King's ship, and the remuneration which w 
paid to the officer in charge, the captain ot  ̂
K ing’s ship, was in olden times a matter 
bargain between the merchant who put the j, 
on board and the captainof the King s s h i p , 8 
carried those goods, and the captains ofthe K 'DE 
ships used frequently to make very consider» 
sums in that way. The remuneration so PB1°- bt 
called, and is called throughout this case, ire1» . 
and I  will continue to call it  by that name a lth o i^  
that na.me is not perhaps very applicable to
payment. Girne-

B ut this practice lad to great abuses. rAfiV 
times a captain of a K ing ’s ship would, ' “ .f1, _0t 
to make this freight, leave his station wi gt 
orders and permission and carry this bum -g 
these articles of value to their destination. 
true he suffered penalties for so doing,. ?Ur bit» 
profit he made was a sufficient inducement tor 
to run the risk of having to pay there P0I,a 
Towards the end of the eighteenth c e n ^  
this practice was declared to be illegal; 1 
declared by Chief Justice Mansfield to be 
trary to public policy as no doubt i t  was • 
Brisbane v. Decree, 5 Taunton 143). itb- 
practice, 1 should think, continued 110 
standing that, though I  daresay in a mo p 
form, until the year 1819. In  the year
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A ct of Parliament was passed which had the 
two-fold object of stopping these private bargains 
in the carriage of this bullion and these articles 
of value by private arrangement between the 
owner and the captains of K ing ’s ships, and 
regulating the traffic. The Act, which is all in 
one section, as a matter of fact, may be divided 
into three parts. The first part of it  prevents 
the carriage of these articles without special 
order ; the second part of it  provides for the pay
ment of this freight to be regulated by Order 
in Council; and the third part of it  prevents any 
private bargain being made between the mer
chants and the captains of the K in g ’s .ships 
without such Orders in Council. Orders in 
Council were from time to time under '.hat Act 
of Parliament made, I  think almost immediately 
after its passing, and they continued to he made 
at intervals down to the 10th Aug. 1888.

On the 10th Aug. 1888 an Order in Council 
was made which dealt with the freight which 
■waB to be paid for the carriage of these articles 
when they were authorised by special order, and 
that Order in Council provided that the rate of 
freight should be 1 per cent, on the value of the 
articles and that that 1 per cent, should he 
divided into three parts, one quaiter of the 1 per 
cent, was to go to the flag officer, the admiral in 
charge of the station, two quarters of it  were to 
So to the captain on whose ship the bullion and 
articles of value were loaded and carried, and the 
ietnaining one quarter was to go to Greenwich 
Hospital. Now that order remained in force and 

in force at the beginning of the war in Aug. 
1914, and on the 26lh Oct. 1914 an Order in  
Council was made in these terms. I t  recites the 
order of the 10th Aug. 1888 and goes on to say 
that the Lords CommisionerB of the Adm iralty  

consider it  desirable that the system of payment 
for the conveyance of treasure in  Your Majesty’s 
Hfips therein prescribed should be terminated, 
rve beg leave humbly to recommend that Your 
Majesty shall be graciously pleased by Your 
Crder in Council to annul the aforesaid Order in 
Council of the 10th day of Aug. 1888, and the 
Proclamation annexed thereto. H is Majesty, 
having taken the said memorial into considera- 
l*0D. was pleased by and with the advice of His 
1 rivy Council to approve of what iB theroin
Proposed.”

.The state of affairs, tberefoie was, at the time 
^*th which I  am concerned, and which 1 am 
coming to in a minute, that the old order of the 

Hh Aug. 1888 was annulled and no order had 
een substituted for it, and the reason was that 
he Lords of the Adm iralty considered it  desirable 
hat the system of payment for the conveyance of 

^reasure should be terminated. I  emphasize, in 
fa d in g  ifc, the words “ system of payment ”
, ccause a good deal of the argument in this case 

turned upon the phraseology therein used 
_ hd the meaning of the words “ system of
PhJtoent.”

■That was the state of matters and the state 
. the law when the events with which I  am 
rntnediatelv concerned took place. In  order to 

f a t h e m .  I  must state one or two extraneous 
cj°ts, I t  appears that the mining companies in 
boli-h Africa are in the habit of sending their 
f 1 ion down to the various banks at Cape Town 
t l /  Sa ê cashodj. The banks do not charge for 

8 Safe custody. They put it into their vaults

just as they put into their vaults and their strong 
rooms in this country the valuables of customers 
of the bank who choose to deposit those valuables 
with them. The bullion which arrives down at 
Cape Town and is placed in  their vaults is sold 
to the Bank of England. The Bank of England  
when they buy it pay 97 per cent, of itB assayed 
value as assayed in Capo Town. They reserve to 
themselves the remaining 3 per cent., which they 
do not pay until the bullion arrives in this 
country, and that 3 per cent, is, no doubt, kept in  
hand in order to allow a margin for any variations 
in the assay that may show themselves when the 
gold is tested and tried on arrival in this country. 
The mining companies have to pay all the inci
dental expenses ; out of the money which they 
receive from the Bank of England they have 
to get the bullion transported to this country, 
and it  is their duty to insure and their duty 
to pay freight if  any freight is payable. The 
property in the bullion is in ihe Bank of 
England.

Now, those were the circumstances whon at the 
end of 1914 and the beginning of 1915 it was 
determined by the powers that be to transport a 
certain quantity of this bullion from Cape Town 
to this country. The total quantity transported 
at that time, I  understand, was 8,000,0001. worth, 
but so far as the Standard Bank is concerned, the 
amount which was transported from their vaults 
was 2,500,0001. worth, and that was transported in 
this way. The first plaintiff in this case, who is 
Admiral K ing-H all, was at the time the Admiral 
in charge of the South African Station, and he 
hiid instructions to receive from the Standard 
Bank of South Africa this bullion, place it  on 
board His M ajesty’s Ship Albion, and to send it  
forward to this country. He communicated with 
the Standard Bank telling them that he understood 
they had instructions. H is letter is dated the 
1st. Jan. 1915, and perhaps it  is better to read it. 
I t  is in these terms : “ I  am informed by His 
Excellency the Governor-General that you have 
received instructions from the Union Government 
to hand over on demand to my order sealed 
boxes containing merchandise gold, deposited 
with you on behalf of the Bank of England, 
of approximately but not exceeding the follow
ing value :— 2,530,0001. I  request, therefore, that 
you will hand over those boxes to Cap-tain
E . H . Harding, Prince A lfred’s Guards, who 
is acting under the instructions of Major-General 
Thompson, C.B., D.S.O., with whom arrange
ments have been made for their safe transfer to 
my cnstody.” I t  was obvious, of course, particu
larly at this time, that it  was a dangerous matter 
to get this bullion out of these vaults of the 
Standard Bank and put it  on board His  
M ajesty’s ship Albion, and that is the reason why 
the Standard Bank was to hand it  over to 
Captain HardiDg, who was to take it  from tho 
Standard Bank to SimonstowD, where it  was to be 
placed on board the Albion under an armed guard. 
That was in fact duly done, and the Albion sailed. 
Sue sailed under the command of a gentleman 
who was then Captain Heneage, hut is sow Rear- 
Admiral Heneage. The Albion called at St. 
Helena and at Gibraltar. P art of the bullion was,
I  understand, transhipped at St. Helena and part 
at Gibraltar, and the bullion was carried to this 
country, not in the Albion, but in some other of 
His Majesty’s ships.
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Under the circumstances the admiral in  
charge of the station and the captain of the 
Albion, on whose vessel the bullion was shipped, 
claim that they are entitled to be paid the freight 
in respect of the carriage of the bullion. 1 do 
not trouble myself for the moment about the 
transhipment, because I  am dealing here, and 
propose to deal, with the general principle which 
underlies their case. They put their case in  this 
way. They refer, first of all, to the ancient 
practice and custom. So far as that is concerned 
I  th ink that i t  is proved, but it  must be borne 
in mind that that custom was in certain respects 
held to be illegal as long ago as the end of the 
eighteenth century, and, moreover, that the whole 
of this transport of bullion on K ing ’s ships is now 
regulated by the A ct of Parliament of George H I .  
1819. In  dealing with the rights of these gentle
men in this case it  is not necessary, and I  ought 
not to go further back than the Act of 1819, and 
see how their rights stand under that statute. 
Now, if  the proclamation of the 10th Aug. 1888 
had been in force when this bullion was received 
on board H is  Majesty’s ship Albion it  cannot be 
doubted that, subject to the question of trans
shipment and of some apportionment and division 
of the money, that these gentlemen, or these 
gentlemen together with the officers of the other 
ships which actually completed the voyage, would 
have been entitled in some way between them to 
have received their proportion of 1 per cent, on 
the value of this bullion, a very large sum of 
money. One-fourth of i t  would have gone to the 
admiral in charge, two-fourths to the captain or 
captains of His Majesty’s ships, and one-fourth 
to Greenwich Hospital. B u t before the bullion 
was received on board there had been the 
Order in Council of Oct. 1914, which annulled 
the order of Aug. 1888.

The result is, that at the time this bullion was 
received on board the Albion, there was no Order 
in Council dealing with the payment which was 
to be received by these gentlemen. Now, I  have 
stated what the effect of the Act of 1819 was and 
I  do not desire to repeat myself in that respect, 
but, having regard to what I  understand to be the 
effect of that Act, the position is this, that there 
is no Order in Council which regulates the amount 
which either the flag officer or the captain in 
charge of the transport ship is to receive for the 
carriage of bullion, but if  there is no Order in 
Council, I  seem to have no means at all of deter
mining whether any payment ought to be made, 
and certainly no means of determining what 
rate of payment ought to be made. The Act 
provides for the regulation of that by Orders in  
Council and in no other way. I  have no power 
to make an Order in Council or to supply the 
deficiency of there being no Order in Council, nor 
have I  any power to direct that an Order in 
Council shall be made. I  may say that I  am 
inclined to agree with what Captain Anderson 
has argued upon the construction of the order of 
Oct. 1914, that that order is meant to deal with 
the system of payment and does deal with 
the system of payment, and I  am inclined to 
think that it  was in contemplation at the time 
that, while the system of payment was to be 
altered and the order was to be annulled, it  was 
in  contemplation, I  should myself to be disposed 
to think, that some fresh Order in Council should 
be promulgated dealing with the remuneration

that was to be paid to the flag oflicer and to the 
captains of H is Majesty’s ships which transported 
this kind of cargo, this bullion; but, unfortunately 
for the plaintiffs in this case, although I  think that 
was probably the original intention, that intention 
has not gone further than intention, if indeed the 
intention ever existed, and, as it  has not gone 
further, they are short of the nocessary Order m 
Council without which their claim in this action 
cannot be sustained. ,

I t  appears that when the bullion was brought 
to this country and was deposited ultimately wit 
the bank, there was some little  trouble about tha 
and some confusion. I t  is interesting to note 
that 'the result of the trouble and confusion, 
amongst other things, was that this large 
quantity of bullion was sent from Cape Town to 
this country uninsured. Fortunately, no harm 
happened, and the bullion duly arrived, and in 
respect of the carriage of the bullion the mining 
companies have paid something over 90001., a sum 
which is said to be a sum to cover freight ana 
insurance. There was no insurance. How much 
of i t  was allocated to an insurance which did no 
exist I  do not know, but the sum that was p»ia 
was something over 90001. That sum has 
apparently been received by the Adm iralty, an 
I  should myself suppose that it  was the intentw  
of the Lords of the Adm iralty that some Order 
in  Council Bhould be made dealing with t&e 
allocation of that money ; but no order has been 
made, and, as I  have already said, I  cannot supP1* 
its place. I t  is obvious why the order of 1 8 8 8  wa 
annulled— because when the war began, and 
was necessary, or contemplated that it  would ,  ̂
necessary, to send bullion in  very large quanti i 
from South Africa to this country, it  was obviou 
that the old rate of 1 per cent, and the o 
division became impossible. c

Take this case, for instance, The amount 
bullion transported was in all something 11
8,000,0001. I f  one takes the rate of freight pW 
able under the order of August 1888 of_ 1 P a 
cent, that amounts to something like 80,009 > 
far too large sum of course to be allocated to 
persons between whom such a sum under the 
of 1888 was to be divided. A t  any rate, it  
sufficient for my purpose to say, and this niBP ° . j  
of the caBe, that there being no Order in Ooun 
I  cannot supply the place of the Order in Count ^  
that necessary plank in the plaintiff’s case 
missing, and they cannot succeed. i

There is another difficulty in thoir way, “ ^  
that is this, that they sued the Standard B a n * , 
South Africa, and it  is said that they have b 
the wrong defendants. I t  iB said that the Stan 
Bank of South Africa had really nothing to 
with this transport, that they were merely a^e. pat 
that they were acting under instructions, and 
under no circumstances could they be liabie . 
freight in this case. Moreover, it  was P011 g 
out that they were bailees, and that they ’ j  
gratuitous bailees. I  am  not at all certain ^  
they were gratuitous bailees. I t  suited theno 
business reasons, to accept and take care o 
bullion, because the bullion came from J g
customers, but assuming that they weregratui ^
bailees I  am not at all certain under the t 
cumstances of this case they might not, if  
had been payable, have been liable for it. 
were the persona with whom the shiptnen e 
arranged; i t  was from them that i t  came and
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18 a g re a t deal o f fo rce, I  th in k ,  in  th e  a rg u m e n t 
w h ich  C a p ta in  A n d e rson  has adduced on th a t 
head. H ow ever I  do n o t decide th a t  p o in t 
because i t  is  n o t necessary th a t  I  should. 
( m ere ly  re fe r to  i t  to  say th a t  I  am  n o t sa tis fied  
th a t  i f  f r e ig h t  was due i t  w o u ld  n o t have been 
due fro m  th e  S ta n d a rd  B a n k  o f  S ou th  A fr ic a .

T h e  reason fo r  m y  decis ion is  th e  reason I  
have g iven , th a t  th e re  is  no O rd e r in  C o u n c il 
a u th o r is in g  th e  p a ym e n t o f th is  f re ig h t,  and  an 
O rd e r in  C o u n c il is, in  m y  ju d g m e n t, a b so lu te ly  
necessary.

T h a t disposes o f th e  case, b u t  before  lea v in g  
th e  ease, I  shou ld  l ik e  to  say th a t  i t  has g ive n  me 
g re a t p leasure to  see C a p ta in  A nde rson  here in  
th e  u n ifo rm  o f H is  M a je s ty ’s N a v y  and  to  no tice  
th a t  th e  services th a t  ho has been ren d e rin g  in  
th a t  respect have in  no  w ay im p a ire d  th e  fo rce  
&nd clearness o f h is  a rgum en t.

T he re  w i l l  lie ju d g m e n t fo r  th e  de fendants 
W ith costs.

Judgment for the defendants.

S o lic ito rs  fo r  th e  p la in t if fs ,  liollere.il and 
Hoc,he.

S o lic ito rs  fo r  th e  de fendants, Thompsons 
VMtvrreU and Jones.

•Sutiidal Comnuttrr of tiic itkibu (¡Tounctl.

Thursday, Jan. 10, 1919.

(I re se n t: The B ig h t  H ons. L o rd s  Su m n e r , 
P a r m o o r , W r e n b u r y , St e r n d a l e , and S ir 
A r t h u r  C h a n n e l l .)

T h e  T u r u l . (a)
a p p e a l  f r o m  t h e  p r iz e  c o u rt , n e w  so u th

W A LE S .

Prize New South Wales— Merchant ship in enemy 
port at outbreak of war—Seizure in port—Days of 
grg,c.e— F orce  m a jeu re — Sixth Hague Convention 
1907, art. 2.

tb* the 1th Aug. 1914 a Hungarian merchant ship 
arrived at a port in New South Wales. On the 
¿th Avg. war was declared between Great Britain  

und Austro-Hungary. On the following day the 
yAp was seized as prize, her papers and charts 
being taken from her, and a detention notice 
served on her master. On the 15th Avg. a pro
clamation was made by the Governor-General of 
Australia granting enemy ships days of grace in 
Which to depart. A watchman ivas put on board 

the authorities. The days of grace expired on 
the 22nd A ug. The master was not informed by 
the proclamation or otherwise that upon his apply 
l 'lg for a pass the ship would be put in a position 
lo depart.

Peld, thut as the. terms of the proclamation did not 
clearly show that, notwithstanding the seizure of 
the ship, the vessel would be allowed lo depart 
during the days of grace, the vessel had been unable 
to leave by circumstances beyond its control (force 
M a jeu re ) during the days of grace within the 
meaning of art. 2 of the Sixth Hague Convention, 
u»d was therefore not liable to be condemned as 
Prize.

iLl) ReportBa Dy \V. tv t i tin , Ena.. Bn.rrlHttjr na-Law.

[ P r i v . C o .

A p p e a l  by  the  C ro w n  aga in s t a ju d g m e n t o f th e  
Suprem e C o u rt o f  N ew  S ou th  W a les  ( in  P rize ) 
da ted  th e  17th Dec. 1917.

T he  m o tio n  by  th e  C row n  was fo r  an o rd e r fo r  
th e  condem nation  o f th e  s team sh ip  Turul, a 
H u n g a ria n  sh ip , w h ich  was in  S ydney H a rb o u r  on 
the  o u tb re a k  o f w ar between G re a t B r i ta in  and  
A u s tro -H u n g a ry .

T he  fa c ts  appear fro m  th e  considered ju d g m e n t 
o f  th e ir  L o rd sh ip s .

S ir  Ernest Pollock (S .-G .) and D r . Pearce 
Higgins fo r  th e  a p p e lla n t.

S ir  Erie Richards, K .C . and W. Van Breda fo r  
th e  respondents (the  owners).

T he  ju d g m e n t o f  th e  board was de live red  by

L o rd  S u m n e r .— In  th is  case H is  M a je s ty ’s 
P ro cu ra to r-G e n e ra l m oved th e  c o u rt below— the  
Suprem e C o u rt o f N ew  S ou th  W a les ( in  P rize )—  
fo r  a decree condem n ing  th e  H u n g a r ia n  sh ip  
Turul, and  th a t  m o tio n  was refused. T he  C row n  
now  appeals.

T he  Turul a rr iv e d  a t P o r t  Jackson  w ith  cargo 
fo r  S ydney and N ew castle  on th e  7 th  A u g . 1914. 
W a r  was declared b y  H is  M a je s ty  upon  the  
A u s tro -H u n g a r ia n  E m p ire  on th e  12 th  A u g . and  
th e  Turul was seized in  p ri/,9  on th e  13th. H e r  
sh ip ’s papers were ta ke n  away, and  she was also 
deprived  o f  he r cha rts . O n  th e  15 th  a p roc la m a 
t io n  was issued in  o rd e r to  f ix  those days o f  
grace w h ich  are declared b y  a rt. 1 o f  th e  S ix th  
H agne  C onven tion  to  be desirab le , and b y  th e  
te rm s o f th a t  p ro c la m a tio n , th e  pa rag raphs  o f i t  
w h ich  are now  m a te r ia l came in to  e ffec t i f  and 
when one o f th e  M in is te rs  o f S ta te  was sa tis fied  
o f ce rta in  m a tte rs , and had ta ke n  ce rta in  steps, 
o f w h ich  p u b lic a tio n  in  th e  C om m onw ea lth  
G azette  was one. T h o u g h  the re  is  no evidence 
upon th e  sub ject, th e  whole case has proceeded 
upon  th e  assum ption  th a t  th e  M in is te r  was d u ly  
sa tis fied  and  th a t  those fo rm a l steps were taken , 
and th a t  the reupon  th e  a rtic le s  in  question 
came in to  f u l l  fo rce  and e ffect, and  th e ir  
L o rd s h ip s  th in k  i t  unnecessary to  pu rsue  th is  
p o in t.

B y  th e  te rm s o f th e  p ro c la m a tio n , fro m  and 
a fte r  i ts  p u b lic a tio n  “  no enem y m erch a n t sh ip  
sh a ll be a llow ed to  depart, except in  accordance 
w ith  th e  p rov is ions  o f  th is  o rde r.”  T hen , a rts . 3 
to  8 L a v in g  come in to  force, a r t .  3 says th a t  :
“  S u b je c t to  th e  p rov is ions o f  th is  o rd e r enem y 
m erch a n t sh ips w h ich — (i.) A t  th e  da te  o f  th e  
o u tb re a k  o f h o s tilit ie s  were in  any p o r t  in  w h ich  
th is  o rde r applies, . . . sh a ll be a llow ed up 
to  m id n ig h t on S a tu rda y , th e  22nd day o f A u g u s t 
1914, fo r  lo a d in g  o r  u n lo a d in g  th e ir  cargoes and 
fo r  d e p a rtin g  fro m  such p o r t . ”  A s  a m a tte r  o f  
fa c t th e  Turul was a llow ed to  d ischarge , and 
when her d ischarge fin ished , w h ich  was on th e  
20 th  A u g ., she was d irec te d  to  he m oved to  
ano the r p a r t  o f th e  ha rb o u r, and th e re  a w a tch 
m an waB p u t on board e ith e r on beha lf o f the 
m arsha l o f  th e  P rize  C o u rt o r  on b e h a lf o f  th e  
custom s officers who had seized th e  sh ip  ; i t  
appears to  be im m a te r ia l to  decide w h ich  was the  
case.

O n the 22nd A u g . a t  m id n ig h t  th e  days o f 
grace exp ired . N o w  th e  question  is  w h e th e r th is  
sh ip  “  P a r  su ite  de circonstances de fo rce  ma jeu re , 
n ’a u ra it  pu  q u it te r  le  p o r t  ennem i pe n da n t le 
dé la i visé à l ’a r t ic le  p récédent ”  w ith in  th e  te rm s 
o f  a rt, 2 o f th e  convention , i f  th a t  was so then
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alia cou ld  n o t be confiscated, and th e  o rd e r made 
b y  th e  c o u rt be low  was r ig h t .  I t  is  c lea r th a t  the  
vessel cou ld  n o t leave th e  enem y p o r t  w ith in  
th e  pe riod  co n tem p la ted  in  th e  p reced ing  a r t ic le  
unless, am ong o th e r th in g s , he r sh ip ’s papers and 
ch a rts  were re tu rn e d  to  her, and  th e  w a tchm an  
was rem oved. A c ts  had been done in  exercise o f 
th e  b e llig e re n t r ig h ts  o f th e  C row n, w h ich  in  
them selves pe rfo rce  de ta ined  th e  vessel and w h ich  
th e  vessel in  h e rse lf was powerless to  undo, and 
th e  o n ly  g ro u n d  upon w h ich  i t  can be said th a t  
Bhe was n o t su b je c t to  force majeure d u r in g  th e  
p e rio d  dow n to  m id n ig h t  o f th e  22nd A u g . is  th a t  
th e  a u th o r it ie s  had  decided, and  b y  v ir tu e  o f the  
P ro c la m a tio n  had made kn o w n  th e ir  decision, 
th a t  these acts w ou ld  be undone a t th e  request o f 
th e  ca p ta in  o f  th e  vessel i f  he chose to  a va il 
h im s e lf o f th e  o p p o r tu n ity  g iven  b y  th e  p roc la m a 
tio n , and to  assert th e  conve n tio n a l r ig h ts  secured 
by th e  H a g u e  C onven tion .

T he  view  th e ir  L o rd s h ip s  ta ke  o f  th e  p roc la m a 
t io n  is th a t  th e  te rm s o f i t  d id  n o t  c o n s titu te  an 
in t im a t io n  to  th e  c a p ta in  th a t  upon  h is  choosing  
to  a v a il h im s e lf o f th e  days o f grace, to  
a p p ly  fo r  a pass, and  to  in t im a te  w h a t h is  
p o r t  o f d e s tin a tio n  was, so th a t  i ts  nam e m ig h t 
i f  approved be inse rte d  in  th e  pass, he w ou ld  
th e n  w ith o u t d if f ic u lty ,  and w ith o u t r is k  o f re fusa l, 
have h is ch a rts  and  h is s h ip ’s papers re tu rn e d  
to  h im , and  have th e  w a tchm an  w ith d ra w n , 
so th a t  he w ou ld  be free  to  leave by  m id 
n ig h t  o f th e  22nd. I t  is  to  be rem em bered th a t  
a p ro c la m a tio n  o f  th is  k in d  m ay operate  in  
fa v o u r o f th e  b e llig e re n t w ho pub lishes i t ,  since i t  
m ay be used to  d im in is h , by l im it in g  them , th e  
advantages w h ich  th e  co nven tion  was in te n de d  to  
secure to  th e  enem y sh ip , fo r  b y  its  p u b lic a tio n  
th e  b e llig e re n t pow er defined th e  nu m b e r o f the  
days o f grace— “  dé la i de fa v e u r su ffisan t ” — and 
de term ines also some a t  an y  ra te  o f  th e  te rm s 
upon  w h ich  th e  exercise o f th e  p r iv ile g e  is to  be 
en joyed. T h e ir  L o rd s h ip s  th in k  th a t  the 
language in  w h ich  th e  C row n  exercises th e  r ig h t  
o f  d e fin in g  th is  pe riod  o f grace w ith in  the  a rt ic le  
o u g h t to  be e x p lic it  and unam biguous, and e x p lic it  
and  unam b iguous  w ith  reference to  th e  p a rty , 
whose o p p o r tu n ity  o f  a v a ilin g  h im s e lf o f the  
benefits  o f th e  conven tion  is to  be a ffected  by the  
ope ra tio n  o f th e  p ro c la m a tio n  upon h is  p a rt ic u la r  
case. I t  w ou ld  ill-becom e a sovere ign P ow er, and 
w o u ld  ill-becom e a C o u rt o f  P r iz 9  a d ju d ic a tin g  
u p o n  th e  r ig h ts  o f o thers  as aga in s t th e  officers 
o f th a t  sovere ign Pow er, to  seek to  g ive  e ffec t to  
a p ro c la m a tio n  w h ich  was less th a n  clear, in  o rde r 
to  c u r ta il th e  advantages w h ich  th e  convention  
was in tended  to  secure to  a sh ip  w h ich  fin d s  its e lf  
in  i ts  enem y’s p o rt. T he re  was, in  th e ir  L o rd - 
sh ips ’ view, n o th in g  th a t  su ffic ie n tly  s ta ted  to  the 
persons in te res ted  in  th is  sh ip  th a t  th e  seizure, 
th e  rem ova l o f th e  papers and th e  cha rts , and the 
cus tody  g iven  to  th e  w atchm an, were a ll  m a tte rs  
w h ich  were in te n de d  to  be covered by th e  genera l 
te rm s  em ployed  in  th e  p ro c la m a tio n , and th a t  
th is  sh ip , in  sp ite  o f these p a r t ic u la r  c irc u m 
stances, w ou ld  be a llow ed to  d e p a rt w ith in  th e  
l im ite d  t im e  m ere ly  by  v ir tu e  o f th e  genera l 
te rm s o f the  p ro c la m a tio n . I f  the  c a p ta in  o f the  
vessel had had  the  o p p o r tu n ity  o f d e p a rtin g  and  
had fo r  reasons o f h is  ow n decided n o t to  ava il 
h im s e lf o f i t ,  as, fo r  exam ple, because he' cou ld  
n o t sa il w ith o u t coals and cou ld  ge t no m oney to  
p ro cu re  them , o r  th a t  he was n o t su ffic ie n tly

co n fid en t th a t  a B r i t is h  passport w ou ld  p ro te c t 
h im  fro m  ca p tu re  b y  vessels b e lo n g ing  to  H is  
M a je s ty 's  A llie s , th e n  i t  has been se ttle d  th a t  in  
such a case i t  is  h is  ow n choice— i t  m ay be also 
h is  ow n m is fo r tu n e — th a t  de ta ins  h im  in  th e  po rt, 
b u t  th e  sh ip  is  lia b le  to  be confiscated, because i t  
ca n n o t be t r u ly  sa id th a t  force majeure is  w ha t 
has p reven ted  h is  ta k in g  advantage  o f the 
o p p o r tu n ity . T he re  was some evidence upon 
w h ich  such a f in d in g  m ig h t  have been a rr ive d  at, 
b u t  th e  learned  ju d g e  in  th e  c o u rt be low  d id  n o t 
a c t upon  th a t  evidence, and th e ir  L o rd s h ip s  do 
n o t see th e ir  w ay to  an y  f in d in g  o f  fa c t  a t  w h ich  
he d id  n o t a rr ive . T h e y  th e re fo re  th in k  th a t  he 
r ig h t ly  refused  to  confiscate th e  vessel.

A s  to  th e  o th e r p o in t, th a t  the  m a tte r  was 
a lrea d y  decided b y  th e  decree da ted  th e  22nd 
N o v . 1914, th e ir  L o rd s h ip s  th in k  th a t  i t  is 
unnecessary to  express any op in io n , since, w h a t
ever th e  in te n tio n  o f th a t  decree m ay have been, 
th e  re s u lt w o u ld  o n ly  be to  a rr iv e  a t th e  same 
conclus ion , na m e ly , th a t  th e  appeal fa ils .

T h e ir  L o rd s h ip s  w i l l  th e re fo re  h u m b ly  advise 
H is  M a je s ty  th a t  th is  appeal shou ld  be dism issed 
w ith  costs.

S o lic ito rs  fo r  th e  a p p e lla n t, Treasury 
Solicitor.

S o lic ito r  fo r  th e  respondents, W illiam  4 . 
Crump and Son.

Jan. 17, 20, 21, and March 3,1919.

(P re s e n t: T he  B ig h t  H ons. L o rd s  S U M N E R . 
P a r m o o r , W r e n b u r y , St e r n d a l e , and Sir 
A r t h u r  C h a n n e l ! . )

T h e  R i j n , (a)
APPEAL FROM THE ADMIRALTY DIVISION ( I1* 

PRIZE), ENGLAND.
Pri e— Conditional contraband —Named consignees 

—  Transhipment of cargo to neutral vessel—' 
Ultimate enemy destination —  Declaration 
London Order in Council (No. 2 ), Oct. 29, 191L 
clause 1 (3).

There being evidence on which it could be inferred 
that the conditional contraband (foodstuffs) shippeli 
to consignees at a neutral port were in f aCl 
intended for the supply of the enemy and that lhe 
consignees named in the bill of lading were mtrt 
instruments for the carrying out of that purpose: 

Held, that the goods on that ground alone were babl 
to seizure as good and lawful prize.

Rule laid down in  T h e  L o u is ia n a  (14 Asp.
Law Car. 233 ; 118 L. T . Rep. 274 ; (1918) A  <" 
461) applied. _

Judgment of the Prize Court (117 L. T. Rep. > 
(1917) P. 145) affirmed.

A p p e a l  b y  th e  c la im a n ts  fro m  a dec is ion  
E vans, P . o f th e  A d m ir a l ty  D iv is io n  ( in  P i-’ 23' ’ 
rep o rte d  117 L .  T . Rep. 347.; (1917) P . 145. t  

B y  th e  decis ion  appealed f ro m  i t  was he ld  tba 
th e  goods were co n tra b a n d  a t  th e  t im e  o f  seizin'®^ 
th a t  th e y  were n o t p ro te c te d  b y  th e  p rov is ion  
o f th e  D e c la ra tio n  o f  L o n d o n  O rd e r in  Conn®1, 
(N o . 2) 1914; th a t  a r t .  43 o f  th e  D e c la ra tio n  ® 
L o n d o n  d id  n o t a p p ly  so as to  e n t it le  
c la im a n ts  to  co m p e n sa tio n ; th a t  th e  cla im &p 
were n o t th e  re a l ow ners o f  th e  goods, w b ic

(a)  Reported by W. E. R e i d , E»(j., Barrister »1 L»w.
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Were :n  re a li ty  des tined  fo r  G e rm any!; and  th e re 
fo re  th e  goods were good and la w fu l p rize .

■R. A ) Wright, K .C . and  Le Quesne fo r  th e  
aP pe llan ts.

S ir  Gordon Hewart (A .-G .) , S ir  Ernest Pollock 
Branson, and  H . H . Joy ( fo r  Harold  

■Murphy, se rv ing  w ith  H is  M a je s ty ’s forces) fo r  th e  
'-,row n.

T he  considered  ju d g m e n t o f  th 6  board was 
de live red  b y

L o rd  P a b m o o r .— T h e  a p p e lla n ts  c la im  as 
owners o f  p a r t  ca rgo  ex s team sh ip  B ijn . T h e ir  
c la im  has been d isa llow ed  in  th e  P r iz e  C o u rt, and 
the  goods have been condem ned as c o n d it io n a l 
con tra b a n d  on  th e  g ro u n d  th a t  th e y  were owned 
oy enem ies a t  th e  da te  o f se izure and th a t  th e y  
were des tined  fo r  an enem y basis o f  su p p ly . T h e  
goods consis ted  o f  15,555 bags o f  cocoa beans 
sh ipped between th e  2 7 th  M a y  an d  th e  1 7 th  Ju n e  
7^4, be fore  th e  o u tb re a k  o f  w ar, on th e  G erm an 

steam ship  Assuan b y  a S o u th  A m e ric a n  f irm  
S^ded th e  A ssociac ion  de A g r ic u lto re s  de l 
■Ecuador. T h e  Assuan was p roceed ing  on he r 
7°yage w hen th e  w a r b roke  ou t, and  th e n  p u t 
ln t °  L a s  P a lm as, re m a in in g  th e re  fe r  several 
" to n th s  w ith  he r cargo  on board. N o  b ills  

t  la d in g , o r  s h ip p in g  docum en ts  o f  an y  k in d , 
ere p roduced to  shew in  w hom  th e  p ro p e r ty  in  

' he goods was vosted a t  th e  t im e  when th e  Assuan 
° ° k  re fu g e  a t  L a s  P a lm as, and fu r th e r  th e re  was 
°  evidence th a t  th e  S ou th  A m e ric a n  f irm  a t  any 
*h)e to o k  a n y  m easure to  o b ta in  th e  release o f 
he goods he ld  up  in  th e  Assuan o r  any o th e r 
c tio n  in d ic a t in g  th a t  th e y  had a n y  in te re s t in  
e la tio n  the re to . I t  is  o b v io u s ly  a m a tte r  o f 
ru c ia l im p o rta n ce  to  th e  a p p e lla n ts  to  be ab le  to  

Prove th a t  th e  goods, a t th e  da te  o f th e  suggested 
ale to  th e m , were th e  p ro p e rty  o f th e  S ou th  

p-rnerican f irm . T he re  shou ld  be no d if f ic u lty  
ia t K 1 *n  cb fh 'io rng  th e  necessary docum ents o r, 
a  th e  even t o f th e ir  loss, g iv in g  evidence o f th e ir  

e v v i6nl:S’ an<^ fa ilu re  to  p roduce  an y  such 
p ic "01106 co n s titu te s  an e lem en t o f  g rave  sus-

•̂ ■be a p pe llan ts  are  a f irm  o f D u tc h  m erchan ts  
^  r iT iQg on business in  H o lla n d . T h e  p a rt ic u la r  
i  «ness, w ith  w h ich  th e  appeal is  concerned, was 

Produced to  th e m  b y  a H a m b u rg m e rc h a n tn a m e d  
eorge O tto  E m bden . T he  te rm s  as o r ig in a lly  

P oposed are con ta ined  in  a le t te r  o f  th e  13 th  Jan . 
an ’„ w r i t t e n  fro m  H a m b u rg  b y  E m b d e n  to  th e  

P P e lW ts . I n  th is  le tte r  i t  is  s ta ted  th a t  th e  
ovv 8 cou^  p ro b a b ly  be purchased “  fro m  th e  
„  r‘®rs here.”  T he re  is  no  suggestion  th a t  th e  
A m  -are ^ ie Pro Pe rty  o f  a n e u tra l f irm  in  S ou th  
beh i i Ca‘ ^  was suggested  in  a rg u m e n t on 
0 a *r o f  th e  a p p e lla n ts  th a t  th e  w ords “  fro m  th e  
o « 6«  j here ”  shou ld  be read  "  here  fro m  th e  
tr,-]1361̂8’". ,^u t  the re  is  no reason to  ju s t i f y  th is  
a «^pos ition , and  th e  w ords as th e y  stand  
the a r accura te ly  denote  th e  tru e  n a tu re  o f 
the tran sa c tio n . [H is  L o rd s h ip  re fe rre d  to  
Of. , .correspondence and to  th e  evidence, and 
Coatm u e d :]
A m  I6 aPP ellants ch a rte re d  th e  s team sh ip  B ijn  a t 
that-tv,rC*am  on ^ " tb  Ja n . 1915, and  in te n de d  
laud n  6 ea rS ° shou ld  be consigned to  th e  N e th e r-  
abl , ersea T ru s t.  T t was, however, n o t p ra c tic -  
Q Vp 0 c a r r y o u t  th is  in te n tio n . T h e  N e th e rla n d  
to  tl sea T ru s t  w o u ld  n o t accept th e  cons ig n m e n t 

hem o f th e  cocoa, fo r  th e  reason th a t  th e  
V o l , X I V . ,  N  S.

B r it is h  G ove rnm en t, a t  th a t  da te , were n o t 
tre a t in g  cocoa beans as in c lu d e d  in  th e  d e fin it io n  
o f  fo o ds tu ffs  de la red  to  be co n tra b a n d . A c c o rd 
in g ly  by  a su p p le m e n ta ry  agreem ent between th e  
a p pe llan ts  and th e  sh ipow ner, da ted  the  9 th  Feb. 
1915, i t  was agreed th a t  i f  cocoa beans shou ld  be 
decla red  con traband , th e  b il ls  o f  la d in g  shou ld  be 
tra n s fe rre d  to  th e  N e th e rla n d  Oversea T ru s t.  
T he  B ijn  d u ly  proceeded to  L a s  P a lm as, loaded 
th e  cocoa beans, and  sa iled on th e  23 rd  M a rc h  
1915 to  A m s te rd a m , w ith  in s tru c tio n s  to  c a ll a t 
th e  H o o k  o f H o lla n d  fo r  o rders  in  case i t  was 
decided to  send he r to  R o tte rd a m . T h e  sh ip  was 
seized on th e  8 th  A p r i l  1915 and th e  goods con
dem ned as co n traband  on th e  6 th  Ju n e  1917.

V a r io u s  questions were ra ised  be fore  th e ir  
L o rd s h ip s  on th e  h e a rin g  o f  th e  appeal. I t  was 
a rgued  th a t  a t th e  m a te r ia l dates th e  cocoa 
beans were n o t con tra b a n d , o r  a lte rn a t iv e ly  
th a t  th e y  o n ly  became co n tra b a n d  u n d e r such 
c ircum stances as to  e n t it le  th e  ap p e lla n ts  to  
com pensation  as p ro v id e d  in  a r t .  43 o f th e  
D e c la ra tio n  o f L o n d o n , and  fu r th e r  th a t  th e y  
were p ro te c te d  by  th e  O rd e r in  C o u n c il o f the  
2 9 th  O c t. 1914, be ing consigned to  a nam ed 
consignee a t  a n e u tra l p o rt.  These questions 
however, do n o t arise  fo r  d e te rm in a tio n  unless 
th e  a p p e lla n ts  can show th a t  the  goods were th e ir  
p ro p e rty  a t th e  t im e  o f  seizure. O n  th is  p o in t 
th e  learned  P re s id e n t has fo u n d  : (1) T h a t th e  
c la im a n ts  have fa ile d  to  es tab lish  th a t  th e  p ro 
p e rty  o f th e  goods ever became vested in  them . 
(2) T h a t i f  th e  p ro p e r ty  had become vested in  
th e m  th e y  acted ia  th e  w hole  tra n s a c tio n  m ere ly  
as in s tru m e n ts  fo r  E m bden , and su b je c t to  h is 
d ire c tio n s , fo r  th e  purpose  o f g e t t in g  th e  goods 
th ro u g h  to  G erm any. (3) T h a t the  a p pe llan ts  
acted in  concert w ith  E m b d e n  in  an a tte m p t to  
g e t th e  goods to  H a m b u rg  b y  p re te n d in g  th a t  
th e y  were n e u tra l purchasers on  th e ir  ow n 
account.

T h e  case fo r  th e  a ppe llan ts , so fa r  as i t  re la tes 
to  th e  ow ne rsh ip  o f  th e  goods, was th a t  th e  
goods, u p  to  th e  da te  o f  th e  a lleged  sale to  them  
th ro u g h  th e  agency o f  th e  th re e  G e rm an  firm s , 
rem a ined  th e  p ro p e r ty  o f  th e  n e u tra l sh ippers. 
I f  th e  o r ig in a l tra n sa c tio n , a t th e  date o f th e  
sh ip m e n t o f  th e  goods, was such th a t  th e  goods 
were consigned b y  th e  steam sh ip  Assuan fo r  sale 
in  G e rm any, th is  w o u ld  have appeared on th e  
s h ip p in g  docum ents, o r, i f  th e  docum ents had 
been los t, by  p ro o f o f th e ir  con ten ts . N o  such 
p ro o f was suggested o r  tendered, a lth o u g h  no 
d if f ic u lty  w o u ld  have been in vo lve d  in  its  p ro d u c 
t io n ,  and  th e  f ir s t  reference to  ow ne rsh ip  is  con 
ta in e d  in  th e  le t te r  o f  E m bden , in  w h ich  he re fe rs 
to  “  th e  ow ners here,”  th a t  is  to  say, th e  owners 
in  H a m b u rg . A l l  th e  s u rro u n d in g  fa c to rs  p o in t 
in  th e  same d ire c tio n . T he re  is  no evidence th a t  
th e  n e u tra l sh ippe rs  to o k  an y  in te re s t in  th e  
goods a f te r  th e ir  sh ip m e n t in  M a y  1914, o r  th a t  
a n y  co m m u n ica tio n  was addressed to  o r  received 
fro m  th e  n e u tra l sh ippe rs  in  reference to  th e  
a lleged  sale o f th e  goods to  th e  appe llan ts , o r  as 
to  th e  co n d itio ns  o r te rm s  on w h ich  p a ym e n t 
shou ld  be made, o r  th a t  an y  p a ym e n t was ever 
m ade to  them . I n  fa c t, a f te r  the  a r r iv a l o f th e  
Assuan fo r  re fu g e  a t L a s  P a lm as th e re  is  a com 
p le te  silence as to  an y  d e a lin g  w ith  th e  goods 
u n t i l  th e  c o m m u n ica tio n  made b y  E m b d e n  to  th e  
a p p e lla n ts  in  Jan . 1915. H a v in g  reg a rd  to  these 
fac ts  th e ir  L o rd s h ip s  agree w ith  th e  f in d in g

3 I
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o f th e  lea rned  P re s id e n t, and  are  unable  to  
assume, o r  f in d , in  fa v o u r  o f  th e  a p pe llan ts  th a t  
th e  p ro p e rty  in  th e  goods rem a ined  in  th e  n e u tra l 
sh ippe rs  u p  to  th e  t im e  o f th e  a lleged  sale and 
tra n s h ip m e n t, o r  th a t  th e  a p p e lla n ts  ever had 
tra n s fe rre d  to  th e m  th e  o w n e rsh ip  o f  th e  goods. 
T h e ir  L o rd s h ip s  are fu r th e r  o f o p in io n  th a t  the  
e x tra c ts  f ro m  th e  ledger o f th e  a p pe llan ts  a re  n o t 
s a tis fa c to ry  evidence th a t  th e  a p pe llan ts  in  fa c t  
ever m ade any p a ym e n t in  respect o f  th e  goods 
e ith e r to  E m b d e n , th e  G e rm an  agents, o r  an y  
o th e r  body. , . , .  ,

T he re  is , however, a fu r th e r  e lem en t w h ich , 
a p a rt fro m  th e  cons ide ra tions a lready  s ta ted , 
th ro w s  a d o u b t on  th e  w ho le  case Bet u p  b y  th e  
app e lla n ts , and  w h ich  makes i t  im poss ib le  fo r  
th e ir  L o rd s h ip s  to  d issen t f ro m  th e  second and  
th ir d  fin d in g s  o f  th e  lea rned  P re s id e n t set o u t 
above. I n  th e  course o f  th e  proceed ings a le tte r  
was d iscovered m arked  “  p r iv a te  ”  and  w r it te n  
on th e  6 th  A p r i l  1915] f ro m  E m b d e n  to  th e  
appe llan ts .

I t  is  n o t necessary to  m ake a n y  fu r th e r  com 
m e n t on th is  le t te r  and  th e  exp la n a tio n  o ffered 
on  b e h a lf o f  th e  a ppe llan ts  th a n  th a t  such a 
le t te r  is  o n ly  cons is ten t w ith  th e  p o s itio n  o f  th e  
a p pe llan ts  be ing  Buch th a t  th e y  were a c tin g  
m e re ly  as in s tru m e n ts  o f  E m bden , and su b je c t 
to  h is  d irec tio n s , and th a t  th e  a ppe llan ts  in  con 
c e it  w ith  E m b d e n  were concerned in  an  a tte m p t 
to  ge t the  goods th ro u g h  to  G e rm a n y , and  th a t  
th e y  were n o t n e u tra l purchasers on  th e ir  ow n 
account. . .

T h e ir  L o rd s h ip s  are  th e re fo re  o f  o p in io n  th a t  
th e  appeal shou ld  be d ism issed  w ith  costs, and  
th e y  w i l l  h u m b ly  advise H is  M a je s ty  a cco rd in g ly .

S o lic ito rs  fo r  th e  ap p e lla n ts , Botterell and 
Roche.

S o lic ito r  fo r  th e  C row n , Treasury Solicitor.

Svgttm Court of Itttocata,
COURT OF APPEAL-
March  13, 14, and 17, 1919.

(B e fo re  B a n k e s , W a r r i n g t o n , and 
D t jk e , L .J J . )

A k t ie s e l s k a b e t  O l iv e b a n k  v. D a n s k  
SVOVLSYRE F a B R IK . (d)

A P P E A L  F R O M  T H E  K IN G 'S  B E N C H  D IV IS IO N .

B ill of lading— Option to select one of certain named 
ports as port of discharge— Ship ordered by con
signee to impossible port— Impossibility known to 
consignee—Liability for freight.

A cargo cf nitrate was sold to the defendants, and it 
was loaded on board the plaintiffs’ ship S. The 
bill of lading, indorsed to the defendants, described 
the ship as bound for certain named ports in the 
United Kingdom " fo r  orders," and did not 
mention any port of destination. I t  contained the 
clause, “  Payment of freight and all other conditions 
as per charter-party:’ The charter-party provided 
that the port of discharge might be “  any safe port 
in the United Kingdom, excluding Manchester

) Beported by T .  W .  M o r h a n  a n d  E d w a r d  J .  M .  C h a p l i n , 
E»qrs., Barriaters-at-Law.

C anal" and certain named ports in Denmark 
including Aalborg. On arrival of the ship m  tn 
United Kingdom she received orders from 
defendants, the consignees, to proceed to Aalborg- 
At that time it vms impossible to take a cargo J 
nitrate to that port, owing to the fact that the Brin  
authorities had prohibited any further importation 
of nitrate into Denmark for that year. This ««* 
known to the defendants. The master accord»«?^ 
refused to accept the order, and discharged the carg 
in  one of the named ports «» the United Kingdo ■ 

Bailhache, J . held that in  the circumstances 
nomination of Aalborg as the port of dtscharg 
when it was known to the defendants that the sue 
could not proceed there owing to the festnetym 
the carriage of nitrates from the United ̂  King 
to Denmark was no exercise of the option at <*• 
I t  was a mere nugatory nomination which cou 
not be acted upon. I t  was the duly of the de]f' 
dants, on the arrival of the »hip in  the cm  , 
Kingdom, to give her orders, within the limits j 
the ports mentioned in the charter-party, to 9° 
some port to which she could proceed within\ 
reasonable time. The defendants ought to , 
selected some port in the United Kingdom, 
the plaintiffs were therefore entitled to succeea 
their claim for freight, dbc. _ .

Held, on appeal, that there was a term implied m  j 
bill of lading that the defendants should order > 
ship to proceed to a possible port, and thereby 9 ' ,  
the plaintiffs an opportunity of earning freight, a 
that as the defendants had failed to name a p°ss -e 
port, the plaintiffs were entitled to discharge 
cargo where they did, and to be paid freight. „>

Judgment of Bailhache, J. ( in f r a ; (1919) 1 K .B .o
affirm ed .

A c t io n  in  th e  C o m m e rc ia l L is t .  rSl
T h e  p la in t if fs ,  w ho were N o rw e g ia n  s h ip o « “ 0 b 

c la im e d  fro m  th e  de fendan ts , w ho  were D » "  g{ 
im p o rte rs , f r e ig h t  and damages fo r  de ten tion  
dem urrage . 0 0t

M essrs. A n d re w  W e ir  and Co. so ld  a oar*.uey 
n it ra te  o f  soda to  th e  de fendants, and  * 
ch a rte re d  th e  p la in t if fs ’ s team sh ip . S p r in g 0 , 
b y  a c h a rte r -p a r ty  da ted  th e  24 th  Ju n e  19to.- 
loaded th e  cargo  on  i t  in  Jan . 1916, a t ' 
Coloso, in  C h il i .  T h e  b i l l  o f la d in g , dated 
1 8 th  Ja n . 1916, described th e  vessel as “  bounu ,, 
Q ueenstow n, F a lm o u th , o r  P ly m o u th  fo r  o ra0 j fc 
N o  p o r t  o f  d e s tin a tio n  was m en tioned  in  i 
con ta ine d  th e  c la u s e : "  P a ym e n t o f  frm ff 
a l l  o th e r c o n d itio n s  as pe r c h a rte r-p a rty . . ¡p,

T h e  c h a rte r -p a r ty  p ro v id e d  th a t  th e  8‘ eam j to 
h a v in g  loaded h e r cargo, was “  to  Pr0°® r(i eld 
Q ueenstown, F a lm o u th , o r  P ly m o u th  fo r  o 
to  d ischa rge  a t  a safe p o r t  in  th e  U n ite d  
dom  (exc lud in g  M ancheste r C anal) . . ; . t  ftt
th e re  d e live r th e  same on b e ing  p a id  lr e ‘t i th0 
th e  ra te  o f 6 0 i. i f  d ischarged  a t  a safe p o r t 1 g5». 
U n ite d  K in g d o m  a fte r  c i l l in g  fo r  order®, 0 0r 
i f  d ischa rged  a t  A a rh u s , A a lb o rg , E ls in o  > 
C openhagen.”  . . ,  tb0

T h e  b i l l  o f la d in g  was indo rsed  t "  
de fendants. T h e  Bh ip  sa iled on th e  18 th  0d
a rr iv e d  a t  F a lm o u th  o n  th e  7 th  M a y  1910 tb e 
th e  10 th  M a y  she received o rde rs  f r o w ( i  
de fendan ts  to  proceed to  A a lb o rg  in  u e a0 o£ 
A t  th a t  t im e  i t  was im poss ib le  to  ta ke  a o » »  ̂  
n it ra te  to  th a t  p o rt, o w in g  to  the  fa c t tu  ,|0 *  
B r i t is h  a u th o r it ie s  had reso lved n o t to> .
n it ra te  in  excess o f  33,000 tons  to  be sbipP
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D e n m a rk  in  an y  one y e a r ; an d  as th e  n it ra te  o f 
soda a lrea d y  sent to  D e n m a rk  fo r  th e  yea r 1916 
exceeded 33,000 tons , th e  Springbank was unab le  
to  ge t p e rm iss ion  to  proceed to  th e  p o r t  o rdered  
d u r in g  th a t  yea r. T h e  de fendan ts  knew  th a t  th e  
P o rt to  w h ich  th e y  o rde red  th e  steam sh ip  was one 
a t w h ich  i t  was im poss ib le  to  d ischa rge  th e  
cargo.

T he  m as te r refused  to  accept th e  o rde r, and 
proceeded to  P ly m o u th , w h ich  was a n it ra te  
d isch a rg in g  p o r t,  and the re  d ischa rged  th e  cargo  
in  J u ly .

R. A Wright, K .C . and  Le Qacsnc fo r  th e  
p la in t if fs .— W h e n  a ch a rte re d  s h ip  a rr iv e d  a t  a 
p o r t  fo r  orders, th e  consignee o f th e  ca rgo  m u s t 
K ire  e ffec tive  o rders  w ith in  th e  l im its  o f  th e  p o rts  
•nentioned in  th e  c h a rte r -p a r ty  to  go to  Borne p o r t  
ro w h ich  she cou ld  proceed w ith in  a reasonable 
tim e . See

D a h l v .  Nelson, 1 Asp. M ar. haw  Cas. 172, 3 9 2 ; 41
L . T . Rep. 381 ; L . Itep . 6 A pp. (las. 38 ;

Ogden v. G raham , 0 L . T. K ip . 39 6 ; 1 B . &  S. 
773.

T he  p la in t if fs  are e n tit le d  to  f r e ig h t  and to  
damages fo r  d e ten tion .

Leek, K .C ..a n d  A. Neilson fo r  th e  de fendan ts .—  
1 re ig h t is o n ly  payab le  on th e  p e rfo rm ance  o f  th e  
co n tra c t, o r  i f  some new  a rra n g e m e n t has been 
entered in to . H e re  th e  de fendan ts  have n o t 
de live red  th e  ca rgo  a t  th e  p o r t  nam ed. T h e y  are 
the re fo re  n o t e n t it le d  to  f re ig h t.  See

St. Enoch S h ip p in g  Company v. Phosphate M in in g  
Company, (1916) 2 K. B. 624.

A. Wright, K .C . rep lied .

B a il h a c h e , J .— T h is  a c tio n  is  b ro u g h t b y  
f jo rw e g ia n  sh ipow ners  and D u tc h  im p o rte rs , and 
the p la in t if fs  c la im  f r e ig h t  and  damages fo r  
de ten tio n  o r  dem urrage . Messrs. A n d re w  W e ir  
and  Co. Bold a cargo  o f n it ra te  to  th e  de fendants, 
a° d  i t  was loaded on board  th e  p la in t if fs ’ sh ip  
‘̂ Pringbank. T he  b i l l  o f la d in g , w h ich  was dated 
he 18 th  J  an. 1916, described th e  vessel as “  bound 
° r  Q ueenstow n, F a lm o u th , o r  P ly m o u th  fo r  

e ide rs ,”  and  d id  n o t m e n tio n  any p o r t  o f  destina- 
( ion. T h e  b i l l  o f  la d in g  con ta ined  th e  clause 

"a y m e n t o f  f r e ig h t  and  a ll  o th e r c o n d itio n s  as 
Per c h a rte r -p a r ty ,”  and  th e re fo re  th e  ch a rte r- 
P®rty m u s t be looked  a t  to  see w h a t th e  possib le 
Ports o f  d e s tin a tio n  were. T he  c h a rte r -p a r ty  was 

ated th e  2 4 th  Ju n e  1915, and i t  p ro v id e d  th a t  
he p o rt o f d ischa rge  m ig h t be “  any safe p o r t  in  

q 10 U n ite d  K in g d o m , e x c lu d in g  M anches te r 
i ^ r m l  ”  an d  c e rta in  nam ed p o rts  in  D e n m a rk , 
-Including A a lb o rg . T h e  Springbank sa iled  on th e  
8 !j“  Jan . 1916 , an d  a rr iv e d  a t F a lm o u th  fo r  
r aers on th e  8 th  M a y . She received orders to  
i 9 ceed to  A a lb o rg . A t  th a t  t im e  i t  was im pos- 

jThle to  ta k e  a cargo  o f  n it ra te  to  th a t  p o r t  
cau80 th e  B r i t is h  a u th o r it ie s  had  decided 

^ o t  to  a llo w  n it ra te  in  excess o f 33,000 
j j ns in  a n y  one yea r to  be sh ipped to  
f « *m a rk . T h e  n it ra te  a lrea d y  sen t to  D e n m a rk  
, r  th e  y eav 1916  exceeded th a t  am o u n t, conse- 

0nt ly  th e  Springbank cou ld  n o t ge t pe rm iss ion  
T h Dr° oee<* * °  D ie p o r t  ordered , d u r in g  th a t  yea r. 
0 r ,e m aste r a cc o rd in g ly  refused  to  accept th e  
c aer an d  proceeded to  P ly m o u th , w here he r 
Cq S? wae d ischa rged  in  J u ly  o f  th a t  year. T he  

“ Slgnees a t th e  t im e  th e y  tendered  th e  orders

fo r  A a lb o rg  knew  q u ite  w e ll th a t  i t  was im possib le  
fo r  th e  Springbank to  proceed to  A a lb o rg  o r  to  
an y  o th e r D a n ish  p o rt.

T he  c h a rte r -p a r ty  gave them  th e  o p tio n  o f 
d e c la rin g  A a lb o rg  as th e  p o r t  o f  d ischarge, b u t 
th e  question  is  w he ther, kn o w in g  th a t  A a lb o rg  
was in  th e  c ircum stances an im poss ib le  p o rt,  th e y  
were e n t it le d  to  nam e i t  as th e  p o r t  o f  d ischarge . 
T he  question  is  a lm os t bare o f d ire c t a u th o r ity .  
T he re  are, however, tw o  cases w h ich  were c ite d  to  
me. and to  w h ich  I  w ish  to  re fe r. One is  Ogden 
v. Graham (5 L .  T . R ep. 396, 397 ; 1 B . & S. 773;. 
I n  th a t  case a sh ip  was cha rte red  to  prooeed “  to  
a safe p o r t  in  C h ile .”  T h e re  was a p ro h ib it io n  b y  
th e  C h ilia n  G o ve rn m e n t a g a in s t sh ips e n te r in g  
a ce rta in  p o r t  in  C h ile , and subsequently  to  the  
da te  o f  th e  p ro h ib it io n  th e  ch a rte re rs  nam ed th a t  
p o rt.

B la c k b u rn , J . s a id : “ I n  th e  absence o f a ll 
a u th o r ity  bearing  on th e  m a tte r, I  am  o f op in io n  
th a t  u nder th e  te rm s  o f a c h a rte r  p a r ty  l ik e  th e  
p resen t th e  ch a rte re r is  bound to  nam e a place 
w h ich  a t th e  t im e  he names i t  is  one in to  w h ich  
a sh ip  can g e t : and  th a t  a lth o u g h  th e  sh ip  can 
p h y s ic a lly  g e t in to  i t ,  as fa r  as n a v ig a tio n  and  
w h a t m ay be ca lled  th e  n a tu ra l in c id e u ts  are con
cerned, y e t i f  th a t  w ou ld  be a t  th e  c e rta in  r is k  o f 
con fisca tion , th e n  th e  p lace is n o t a safe p o rt.”  
So fa r ,  th a t  does n o t assist us m uch  on th is  
m a tte r. B u t  th e n  th e  ju d g e  goes on to  say : “  I f  
a t  th e  t im e  th e  p lace had  been nam ed th e  p o r t  
had been open, o r  i f  th a t  p a r t ic u la r  p o r t  had  been 
m en tioned  in  th e  c o n tra c t its e lf ,  and th e  p o r t  
had  been fo u n d  closed before  th e  sh ip  co u ld  en ter, 
th e n  th e  sh ipow ners w o u ld  have been saved fro m  
be ing  ob lig e d  to  go in  b y  th e  clause o f excep tion  
as to  th e  re s tra in t o f p rinces and  ru le r s ; b u t he 
w o u ld  have had n o  r ig h t  o f a c tio n  a g a in s t th e  
c h a rte re r fo r  be ing  p reven ted  fro m  e a rn in g  th e  
f re ig h t  w h ich  he cou ld  n o t earn.

B y  th e  w ords “  i f  th a t  p a r t ic u la r  p o r t  had been 
m en tioned  in  th e  c o n tra c t ”  I  u n d e rs ta n d  B la c k 
b u rn , J .  to  have m eant “  th a t  p a r t ic u la r  p o r t  and 
no o th e r,”  and  to  have suggested th a t  i f  the  
c h a rte re r had an o p tio n  to  o rd e r th e  sh ip  to  
a n o th e r p o r t  to  w h ich  th e  p ro h ib it io n  d id  n o t 
a p p ly , and d id  n o t a v a il h im s e lf o f  th a t  o p tio n , 
he w ou ld  n o t be re lieved  fro m  h is  o b lig a tio n  to  
pa y  th e  fre ig h t.

T he  o th e r case to  w h ich  I  w ish  to  re fe r is 
Thar sis Sulphur and Copper Company v, Morel 
Brothers and Co. (7 A sd . M a r. L a w  Cas. 106 ; 
65 L .  T . R ep . 659, 6 6 1 ; (1891) 2 Q. B . 647, 652). 
T h e re  th e  sh ip  was to  proceed to  “  an y  safe b e rth  
as ordered  on a r r iv a l in  dock a t  G a rs to n .”  
Bow en, L .J . ,  w hen d e a lin g  w ith  th e  o p tio n  to  
n o m in a te  a b e rth , s a id : “  T h e n  we are  to ld  
th a t  an o p tio n  was g iven  to  th e  ch a rte re r, and 
th a t  i t  was n o t p ro p e r ly  exercised unless a 
b e rth  was chosen w h ich  was e m p ty . B u t  I  th in k  
the re  was a con fus ion  in  th is  a rg u m e n t also. T he  
o p tio n  is  g iven  fo r  th e  bene fit o f th e  person w ho 
has to  exercise i t .  H e  is  bound to  exercise i t  in  
a reasonable tim e , b u t  he is  n o t  bound  in  exer
c is in g  i t  to  cons ider th e  bene fit o r  o therw ise  o f 
th e  o th e r p a rty . T he  o p tio n  is  to  choose a p o r t  
o r  b e rth  o r  dock th a t  is  one th a t  is reasonab ly f i t  
fo r  th e  purpose  o f d e live ry . I t  w i l l  n o t do, fo r  
ins tance, to  choose a dock th e  en trance  to  w h ich  
is  b locked— th a t  w o u ld  be p ra c t ic a lly  no exercise 
a t  a l l  o f th e  o p tio n , and 1 th in k  th is  is  w h a t 
L o rd  B la c k b u rn  m ean t in  Dahl v. Nelton (sup.)
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and fo llo w s  fro m  th e  oases he th e re  c ite d  o f 
Ogden v . Graham  (sup.) and  Samuel V. Royal 
Exchange Assurance Company (1828,8 B . &  C. 119). 
T o  l im i t  th e  o p tio n  o f th e  ch a rte re r b y  say ing  
th a t,  in  th e  choice o f a b e rth , he is  to  cons ider 
th e  convenience o f  th e  sh ipow ner, is  to  dep rive  
h im  o f th e  bene fit o f h is  o p tio n . T he  m os t th a t  
can be sa id  is  th a t  th e  c h a rte re r  does n o t exercise 
h is  o p tio n  a t a l l  unless he chooses a b e rth  th a t  is 
free  o r  l ik e ly  to  be so in  a reasonable t im e .”  I  
th in k  th e  p ro p e r in fe rence  fro m  those ju d g m e n ts , 
and  c e rta in ly  th e  b en t o f  m y  ow n m in d  i f  the re  
were no a u th o r ity  on th e  su b je c t a t a ll,  is  th a t  
u n d e r c ircum stances lik e  those in  th e  p resen t case 
th e  n o m in a tio n  o f  A a lb o rg  as th e  p o rt o f 
d ischarge , w hen i t  was p e rfe c tly  w e ll kn o w n  th a t  
th e  sh ip  cou ld  n o t proceed th e re  because o f the  
re s tr ic t io n s  on th e  ca rria g e  o f n itra te s  fro m  the  
U n ite d  K in g d o m  to  D e n m a rk , was in  t r u th  and 
in  fa o t no  exercise o f th e  o p tio n  a t  a ll.  I t  was a 
m ere n u g a to ry  n o m in a tio n , and one w h ich  cou ld  
n o t poss ib ly  be acted  upon. I  have come to  the  
conc lus ion  th a t  in  th e  c ircum stances e x is tin g  a t 
th e  t im e  when th e  Springbank a rr iv e d  a t 
F a lm o u th , and was e n tit le d  to  orders, i t  was th e  
d u ty  o f th e  de fendan ts  to  g ive  he r o rders, w ith in  
th e  l im its  o f th e  p o rts  m en tioned  in  th e  ch a rte r- 
p a rty , to  go to  some p o r t  to  w h ich  she cou ld  
proceed w ith in  a reasonable tim e . W h a t w ou ld  
have happened i f  th e re  had been no such p o rts  i t  
is  unnecessary to  say. B u t  in  th is  case the re  
were such p o rts , because th e  l im its  o f  th e  ch a rte r- 
p a r ty  in c lu d e d  ‘ ‘ an y  safe p o r t  in  th e  U n ite d  
K in g d o m  e xc lu d in g  M ancheste r C a n a l” ; th e re 
fo re  i t  was open to  th e  consignees to  n o m in a te  
some p o in t  in  th e  U n ite d  K in g d o m , and th a t,  I  
th in k ,  th e y  o u g h t to  have done. T h a t be ing  so, 
th e  p la in t if fs  are e n t it le d  to  succeed in  respect o f 
th e ir  c la im  and  such damages fo r  d e te n tio n  as 
th e y  can show.

Judgment fo r plaintiffs.

T he  de fendan t appealed.

Leek, K .C . and Neilson fo r  th e  appe llan ts .—  
T h e  c h a rte r -p a r ty  gave the  ch a rte re r th e  r ig h t  to  
choose one o f severa l nam ed p o rts  as th e  p o r t  o f 
d ischarge , w ith o u t any q u a lif ic a tio n  as to  sa fe ty , 
and when th e  h o ld e r o f  th e  b i l l  o f  la d in g  nam ed 
A a lb o rg  aB th e  p o r t  o f d ischarge, A a lb o rg  
became the  p o r t  o f  d ischa rge  as i f  nam ed on 
th e  c h a r t e r - p a r t y (Tharsis Sulphur and Copper 
Company v. Morel (sup.). I n  th a t  case Bow en, 
L . J . s a id : “  T h e  m ost th a t  can be said is th a t  
th e  c h a rte re r does n o t exercise h is  o p tio n  a t 
a l l  unless he chooses a b e rth  th a t  is  free  o r  
is  l ik e ly  to  be so in  a reasonable tim e .”  T he  
w ords the re , however, were “  a t  an y  safe b e rth  
as o rdered .”  B ow en, L .J .  a lso s a id : “  T o  l im i t  
th e  o p tio n  o f th e  c h a rte re r by  say ing  th a t,  on 
th e  choice o f a b e rth , he is  to  consider th a t  
th e  convenience o f  th e  sh ipow ner is  to  dep rive  
h im  o f th e  benefit o f h is  o p tio n .”  T h e  ch a rte r- 
p a r ty  in  th e  p resen t case d id  con tem p la te  A a lb o rg  
as th e  p o r t  o f d ischarge, and th e  h o ld e r o f 
th e  b i l l  o f la d in g  o u g h t n o t to  be dep rived  o f 
h is  o p tio n . T h e  sh ipow ner in  th e  p resen t case 
was excused b y  re s tra in t o f  p rinces f ro m  p ro 
ceed ing to  A a lb o rg , b u t th a t  d id  n o t e n t it le  h im  
to  f r e ig h t ;

Ogden v. Graham , 5 L . T . Eep. 396 ; 1 B . &  S. 773 :
St. Enoch S h ipp ing  Company v. Phosphate M in in g  

Com pany, 21 Com. Cas. 192 ; (1916) 2 K . B . 624.

T h e  case o f The Teutonia (26 L .  T . R ep. 4 8 ! 
L .  R ep. 4 P . C. 171) is  d is tin g u ish a b le , fo r  the 
sh ip  was to  proceed to  a n y  safe p o r t  w ith in  named 
l im its ,  and  she was o rdered to  an unsafe  p o rt, and 
th e  b i l l  o f la d in g  ho lde rs  re fused  to  nam e a safe 
p o rt.

R . A. Wright, K .C ., and  Le Quesne, fo r  the 
respondents. —  T h e  a p p e lla n ts  were bound  to  
exercise th e ir  o p tio n  bond fide b y  n a m in g  a p o rt 
“  in to  w h ich  a d m itta n c e  cou ld  be p ro cu re d  ” :

D a h l v . Nelson, 4 Asp. M a r. L a w  CaB. 172, 392 i 44 
L . T . Rep. 381 ; 6 App. Cas. 38 ;

Ogden v. G raham  (s u p .) ;
Tharsis S u lp h u r and Copper Company v. More 

(sup.) ;
M itc h e ll, Colts, and  Co. v. Steel, 13 Asp. M a r. Law 

Cae. 4 9 7 ; 115 L . T . Rep. 6 0 6 ; (1916) 2 K . B- 
610.

S uppos ing  one o f th e  nam ed p o rts  had ceased to 
e x is t as a p o rt, th e  a p p e lla n ts  co u ld  n o t have 
exercised th e ir  o p tio n  by n a m in g  th a t  p o rt. I t lS 
im m a te r ia l w he the r th e  w o rd  “  safe ”  is  used ' n 
connection  w ith  a p o r t :

Ogden v . G raham  (sup.), per W igh tm an , J .

A s  th e  a p pe llan ts  re fused  to  nam e a possib le  p ° ^  
th e  respondents were ju s t if ie d  in  proceed ing  (°  
ano th e r nam ed p o r t ; and are  e n t it le d  to  the»1 
f r e ig h t :

The Teutonia, 1 Asp. M a r. La w  Cas. 32, 314; - 
L . T . Rep. 48 ; L . Rep. 4 P. C. 171.

T h e y  are th e re fo re  also e n t it le d  to  demurrag® 
and  damages fo r  d e ten tio n  o f th e  sh ip .

Leek, K .C . rep lied .
B a n k  es, L .J .— These are tw o  appeals fr°*?  

ju d g m e n ts  o f  B a ilhache , J .  [T h e  f ir s t  appca ' 
w h ic h  concerned th e  s team sh ip  Geysir, is  » ° 
rep o rte d .] , v

I n  each case th e  a c tio n  was b ro u g h t 
sh ipow ners a g a in s t th e  ho lde rs  o f  a b il l ° 
la d in g , c la im in g  e ith e r f r e ig h t  o r  damages > 
lie u  o f f re ig h t,  and  damages fo r  th e  d e ten tio n  0 
th é  vessel. ,  -n

I n  th e  Geysir case B a ilhache , J . decided 
fa v o u r o f th e  sh ippe r, in  th e  Springbank case 
decided in  ¡favou r o f  th e  sh ipow ner, and in  ®aC 
case th e  defeated p a r ty  appeals.

T he  tw o  cases were t r ie d  to g e th e r, and the  t  ^  
appeals were a rgued  before  us to g e th e r ; b u t  r 
necessary to  deal w ith  th e  fa c ts  in  each c!l
separate ly. 0f

T he  second appeal raises a question  o f  ‘a^ q ,6 
genera l im p orta n ce . I t  arises in  th is  w ay. ,  { 
m a te r ia l fa c ts  are q u ite  sh o rt. T he  c la im  was . 
f r e ig h t  o r  damages in  lie u  o f  fre ig h t ,  a 
damages fo r  d e ten tio n  in  reference to  a ca B j 
o f  n it ra te  w h ich  was sh ipped on  board  a v e s  ̂
ca lled  th e  Springbank. T h e  c h a rte r-p a rty  
da ted  th e  2 4 th  Ju n e  1915. I t  is  n o t q u ite  
same fo rm  as th e  c h a rte r -p a r ty  in  the Geysir c ^  
b u t  i t  p ro v id e d  fo r  th e  vessel p roceeding 
“  Q ueenstown, F a lm o u th , o r  P ly m o u th  fo r  o r . 
to  d ischarge  a t a safe p o r t  in  th e  U n i 
K in g d o m  . . . o r  so near th e re u n to  as
m ay  sa fe ly  ge t.”  T he re  was no  fu r , f l0f  
reference to  p o rts  in c lu d e d  in  th a t  pa r , ^  
th e  p r in te d  fo rm  o f  th e  c h a r te r -p a r ty ; ^  
w hen i t  came to  p ro v id e  fo r  th e  , 0(j  
o f f r e ig h t  ra tes o f f r e ig h t  were p r ° v ^ 0  
n o t o n ly  fo r  d e live ry  in  p o rts  m  nBd
U n ite d  K in g d o m , b u t fo r  p o rts  in  th e  6
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and am ong o th e r places a D a n ish  p o r t  ca lled  
A a lb o rg . T he  b i l l  o f la d in g  fo llo w e d  th e  cha rte r- 
p a r ty  exa c tly , and  was in  these te rm s  : “  S h ipped  
in  good o rd e r and w e ll con d itio ne d  . . .  in  
and upon the  good sh ip  ca lled  Springbank . . . 
now r id in g  a t anchor in  th e  p o r t  o f C a le ta  
Lo loso , an d  bound  fo r  Queenstown, F a lm o u th , o r 
P ly m o u th  fo r  o rde rs .”  T he  vessel a rr iv e d  a t 
v a lm o u th  on th e  8 th  M a y  191(1, and th e n  th e  
ho lders o f  th e  b i l l  o f  la d in g , th e  app e lla n ts , gave 
° i'de rs  fo r  A a lb o rg . T he  B r i t is h  G ove rnm en t 
refused to  a llo w  th e  vessel to  proceed to  A a lb o rg , 
and th e  owners th e re u p o n  c la im ed  th o  r ig h t  to  
d ischarge th e  cargo  upon  the  g ro u n d  th a t  th e  b i l l  
° t  la d in g  ho lde rs  had  no r ig h t  to  g ive  orders to  
a p o rt to  w h ich  th e  vessel was n o t a llow ed to  
proceed.

B a ilhache , J . decided in  fa v o u r  o f  th e  s h ip 
owner. H e  said th a t  th e re  was no a u th o r ity  
*n p o in t, b u t he re fe rre d  to  tw o  cases w h ich  he 
sa id  had a d ire c t bea ring  upon th e  question, and 
w h ich  he considered were a u th o r it ie s  p o in t in g  in  

he d ire c tio n  to  w h ich  h is  ow n in c lin a t io n  led h im  
and w h ich  he th o u g h t was th e  co rre c t v iew . 
Ihoae  tw o  a u th o r it ie s  were Ogden v. Graham  (1861, 
61 L . T . R ep. 396 ; 1 B . &  S. 773) and some 
observations in  th e  ju d g m e n t o f B ow en , L .J .  
h Tharsis Sulphur and Copper Company 

■yrmited v. Morel Brothers and Co. (sup.). I n  
“ 0 re su lt, B a ilh a ch e , J . p u t  th e  m a tte r  in  
h is  w a y : I  t h in k  th e 'p ro p e r  in fe rence  fro m  
hose ju d g m e n ts , and  c e rta in ly  th e  ben t o f m y  

° Wi?- m ia6> i f  th e re  were no  a u th o r ity  on th e  
8;ib je c t a t  a ll,  w o u ld  be to  say th a t, under 
C ircum stances lik e  those w h ich  e x is t in  the  
g3,8® o f th e  Springbank, to  n o m in a te  A a lb o rg  

8 th e  p o r t  o f d ischa rge  when i t  was p e rfe c tly  
' ’o il kn o w n  Bbe co u ld  n o t proceed to  A a lb o rg  
ecause o f  th is  re s tr ic t io n  on a llo w in g  cargoes 
1 n itra te s  to  proceed fro m  th e  U n ite d  K in g -  
°m  to  D e n m a rk  was in  t r u th  a nd  in  fa c t no 
sercise o f  th e  o p tio n  a t  a ll,  i t  was a m ere 
n g a to ry  n o m in a tio n , and  one w h ich  cou ld  n o t 

Possib ly be acted upon, and  I  have come to  the  
il?aÇ'u8 i°n  th a t  u n d e r th e  c ircum stances e x is tin g  
p  ’ be t im e  when th e  Springbank a rr ive d  a t 
du¿m outb , and  was e n t it le d  to  o rders, i t  was th e  

o f  th e  de fendan ts  to  g ive  he r o rders  w ith in  
_> 9 l im its  o f th e  p o rts  m en tioned  in  th e  c h a ita r-  
I  r t y  to  go to  some p o r t  to  w h ich  she cou ld  
... ?C60d  w ith in  a reasonable t im e  a t th o  t im e  the  
° r ders were giveD .”
i 8 i u  th a t  conc lus ion  I  e n t ire ly  agree, a lth o u g h  i t  
j .  Possible to  p u t  th e  v iew  o f th e  law  upon w h ich  
j , e . conc lus ion  rests in  d iffe re n t language. 
cpav in g  re g a rd  to  th e  fo rm  o f th e  c h a rte r  here, a
Pr ' | r  wb i° b  p rov ided , and  b il ls  o f  la d in g  w h ich  
in ° ; id e d , th a t  th e  vessel shou ld  proceed to  a p o r t  
pro . 6 U n ite d  K in g d o m  fo r  orders, and then  
ii-O yided th a t  o rders  m ig h t be g iven  to  a range o fPorto “  u )umH m ig h t 
U n 'f  nan?m £ them , w h ich  in c lu d e d  p o rts  in  the  
0 l, |0d K in g d o m  as w e ll as p o rts  in  va rious places 
f r  . be c o n tin e n t, and  p rov id e d  fo r  th e  ra te  o f 
P a rr  t8 wh ich  shou ld  be p a id  in  reference to  the  
( . . 'I 'C b la r  p o r t  w h ich  was nam ed as th e  p o r t  to  
W itK  vessei  shou ld  proceed, I  t h in k  th a t
r  -“ ip  th e  w e ll-kn o w n  ru le  la id  dow n by Bow en, 
W • m  The Moorcock (60 L .  T . R ep. 6 54 ; 6 A sp . 
S  L a w  Cas. 3 7 3 ; 14 P ro b . D iv .  64) and by  
2»«. ~® her in  Harnlyn  v. Wood (65 L .  T . R ep.

(1891) 2 K .  B .  488) th e  p a rtie s  e n te r in g  in to  
1 a c o n tra c t m u s t have in te n de d  th a t,  o f th e

range  o f p o rts  to  w h ich  th e  vessel m ig h t be 
ordered, o rders  shou ld  be g iven  to  one w h ich  
w o u ld  g ive  th e  sh ipow ner th e  o p p o r tu n ity  o f 
e a rn in g  h is  fre ig h t.

T he  la w  in  reference to  th e  e a rn in g  o f  f re ig h t  
is  special, specia l in  th is  sense, th a t  th e  sh ipow ner 
is  n o t e n tit le d  to  a n y th in g  unless he com pletes 
th e  agreed tra n s it ,  and, h a v in g  re g a rd  to  th a t  ru le  
o f law , and to  the  co n d itio ns  e x is tin g  a t th e  t im e  
when th is  c o n tra c t was en tered  in to , I  th in k  i t  
m u s t have been con tem p la ted  between th e  pa rties , 
and th e re fo re  an im p lie d  te rm  o f th e ir  ba rga in , 
th a t  o rders, as I  have .sa id , shou ld  be g iven  to  
some p o r t  o f those nam ed w h ich  w ou ld  g ive  th e  
o p p o r tu n ity  to  the  sh ipow ner o f  e a rn in g  h is  
fre ig h t ,  and  I  shou ld  p re fe r  to  p u t  m y  ju d g m e n t 
upon th e  g ro u n d  th a t  the ro  was such an im p lie d  
te rm , and  th a t  i t  was a breach o f  th a t  im p lie d  
te rm  to  o rd e r th e  vessel to  a p o r t  w h ich , to  th e  
know ledge o f th e  persons a t  th e  t im e  th e y  gave 
th e  o rde r, i t  was im poss ib le  fo r  th e  vessel to  
proceed t o ; and I  th in k  th a t  the re  was th a t  
im p lie d  co n tra c t, in  sp ite  o f  th o  genera l p ro 
v is ions in  reference to  excep tions and re s tra in t  o f 
princes.

T he  conclus ion , the re fo re , to  w h ich  I  come on 
the  second appeal, is  th a t  i t  fa ils . I  o n ly  w ish  to  
add  tw o  observa tions w h ich  a p p ly  to  b o th  appeals. 
I n  each case th e  lea rned  ju d g e  h e ld  th a t  the  
c ircum stances were such th a t  th e  adven tu re  was 
f ru s tra te d  w ith in  th e  m ean ing  o f th a t  conven
t io n a l phrase. H e  also h e ld  in  th e  second appeal 
th a t  i t  fo llo w e d  fro m  h is  decis ion  th a t  th e  s h ip 
ow ner was e n t it le d  to  damages fo r  d e ten tio n  o f 
th e  sh ip , and  I  th in k  th a t  th e  same consequence 
fo llo w s  in  th e  f ir s t  appeal, and th a t  th e  resu lt, 
the re fo re , is  in  th e  f ir s t  appeal th a t  th e  a p p e lla n t 
succeeds, and  is e n tit le d  to  f re ig h t  and to  
damages fo r  d e ten tion , to  be ascerta ined  b y  some 
m ethod , 1 sh a ll assume, agreed upon  between the  
pa rties , and in  th e  second case th o  appeal w i l l  be 
d ism issed genera lly .

W a r r in g t o n , L .J .  read th e  fo llo w in g  ju d g 
m en t.— T he  p la in t if fs  in  each o f these cases are 
ow ners o f a N o rw e g ian  sh ip  ca lled  in  th e  one case 
th e  Geysir, and in  th e  o th e r th e  Springbank. T he  
de fendan ts  are a D a n ish  com pany, indorsees o f 
th e  b i l l  o f la d in g .

I n  th e  Springbank case tho  p la in t if fs  c la im  
damages fo r  breach b y  th e  de fendants o f  th e ir  
o b lig a tio n  to  g ive  e ffec tive  o rders  as to  th e  p o r t  
o f  d ischarge, w hereby the  p la in t if fs  were p re 
ven ted  fro m  e a rn in g  th e  f re ig h t.  T he  defendants 
deny th e  breach, and co u n te r-c la im  fo r  damages 
fo r  fa ilu re  to  com ple te  th e  c o n tra c t voyage. I n  
th is  case th e  learned  ju d g e  has adopted the  
p la in t if fs ’ v iew , and has g iven  them  ju d g m e n t fo r  
14,000Z. damages w ith  th e  costs o f th e  a c tio n  and  
coun te r-c la im . T he  de fendants in  th is  case 
appeal.

I n  th e  case o f th e  Springbank the  cha rte r- 
p a r ty  is da ted  th e  24 th  June  1915. T he  sh ip  was 
to  proceed to  Q ueenstown, F a lm o u th , o r  P ly 
m o u th  fo r  orders, to  d ischarge a t  c e rta in  po rts , 
in c lu d in g , as is  conceded on th e  c o n s tru c tio n  o f 
th e  c h a rte r-p a rty , th e  p o r t  o f A a lb o rg  in  D e n 
m ark . I n  th is  case also separate ra tes  o f  f re ig h t  
are fixed  fo r  th e  U n ite d  K in g d o m  and fo r  D e n 
m a rk , and th e  c h a rte r -p a r ty  co n ta ins  th e  usua l 
p rov is ions  as to  th e  d e m urrage  and  th e  exceptions 
clause in c lu d in g  re s tra in t o f princes. T h e  b i l l  o f 
la d in g  is  dated the  16th Jan . 1916, and th e  sh ip
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is  described as bound fo r  Q ueenstow n, F a lm o u th , 
o r  P ly m o u th  fo r  o rders. P a y m e n t o f  f r e ig h t  
and a l l  o th e r co n d itio n s  as pe r c h a rty -p a rty .

T h e  sh ip  a rr iv e d  a t  F a lm o u th  on  th e  7 th  M a y  
1916, and  on  th e  1 0 th  M a y  th e  de fendan ts  gave 
h e r o rde rs  to  proceed to  A a lb o rg . T h e y  bad  n o t 
th e n  ob ta ined , and  th e y  fa ile d  w ith in  a reasonable 
t im e  to  o b ta in  th e  p e rm iss ion  o f  th e  B r i t is h  
G overnm ent, and  th e  vessel was th e re fo re  unable  
to  proceed to  th a t  p o rt. N o  o th e r o rde rs  were 
g iven , and  u lt im a te ly  in  J u ly  th e  cargo  was d is 
charged  a t P ly m o u th  in to  warehouse su b je c t to  
lie n  fo r  fre ig h t.

U n d e r these c ircum stances the  de fendan ts  con
tend  th a t, h a v in g  selected one o f  the  nam ed po rts , 
th a t  p o r t  becomes th e  p o r t  o f d ischarge , ju s t  as 
i f  i t  had been nam ed as such in  th e  b i l l  o f la d in g  
its e lf .  A l l  th a t  th e y  ask in  tb iB  c o n rt is  to  
have th e  ju d g m e n t set aside, and  ju d g m e n t 
en tered  fo r  them  on th e  c la im , on th e  fo o t in g  th a t  
th e  ven tu re  was fru s tra te d  by re s tra in t o f p rinces, 
and n e ith e r p a r ty  can recover a g a in s t the  o ther.

T he  learned  ju d g e  has he ld  on th e  a u th o r ity  o f 
Ogden v. Graham («tip ), and  th e  rem arks  in  th e  
ju d g m e n t o f  BoweD, L .J . ,  in  th e  Tharsis Sulphicr 
and Copper Company, L im ited  v. Morel Brothers 
and Company {sup.), th a t  by  n a m in g  a p o r t  to  
w h ich  i t  was im poss ib le  fo r  th e  sh ip  to  proceed, 
th e  de fendants fa ile d  to  exercise th e  o p tio n  g ive n  to  
th e m  b y  th e  b i l l  o f  la d in g , and  fa ile d  to  f u l f i l  th e ir  
o b lig a tio n  o f  g iv in g  e ffec tive  orders as to  th e  p o r t  
o f d ischarge , th e re b y  p i e ve n tin g  th e  sh ip  fro m  
e a rn in g  th e  f re ig h t ,  and caus ing  o th e r in ju r y  and 
expense. I n  m y  o p in io n  th e  v iew  o f th e  lea rned  
ju d g e  is  co rre c t, and in  th is  case h is  ju d g m e n t 
o u g h t to  s tand . T h is  appeal shou ld , th e re fo re , be 
dism issed.

D u k e , L .J .— W ith  reg a rd  to  the  second case, 
in  m y  o p in io n  th e  o b lig a tio n  o f th e  sh ippe r was 
to  n o m in a te  a p o r t  to  w h ich  i t  was possib le in  th e  
business sense th a t  th e  vessel shou ld  proceed and 
a t w h ich  she cou ld  d ischarge. I n  m y  o p in io n  th e  
n o m in a tio n  o f A a lb o rg , w ith  th e  know ledge  th a t  
th e  sh ippe r had, was an im poss ib le  n o m in a tio n . 
T h e  sh ippe r knfew q u ite  w e ll th a t  th e  voyage to  
A a lb o rg  fro m  G re a t B r i ta in  never cou ld  beg in . 
T h a t be ing  so, I  th in k ,  upon  th e  a u th o r ity  o f 
th e  case to  w h ich  m y  L o rd  has re fe rre d  and 
o f  The Teutonia (1 A sp . M a r. L a w  Gas. 32, 
214 ; 26 L .  T . R ep. 48 ; L .  Rep. 4 P . C. 171; and 
o f Ogden v. Graham {sup.), th e  sh ippe r has fa ile d  
in  h is  o b lig a tio n  to  th e  sh ip o w n e r; he had  
fa ile d  to  n o m in a te  a p o r t  in  pursuance o f h is  
d u ty  u n d e r th e  c h a rte r -p a r ty  and th e  b i l l  o f 
la d in g , and, h a v in g  fa ile d  to  n o m in a te  a p o rt, he 
m u s t pay damages a t  th e  ra te  fo r  w h ioh  the  
c h a rte r -p a r ty  p rov ides (the re  is  a te rm  in  th e  
c h a rty -p a rty  w h ich  p rov ides a ra te  o f f r e ig h t  fo r  
th e  p o r t  a t w h ic h  d ischa rge  takes place), and  I  
th in k  th a t  he m u s t a lso pa y  com pensation  fo r  
such d e ten tio n  o f th e  vessel as occurred.

M r .  L e e k  re lie d , in  one p a r t  o f h is  a rg u m e n t, 
u pon  some w ords w h ich  he fo u n d  in  th e  Law  
Journal re p o r t o f  th e  ju d g m e n t o f B la c k b u rn , J . 
o f  Ogden v. Graham, w h ich  is  in  these te rm s : 
“  I f  a p a rt ic u la r  p o r t  had been m en tioned  in  
th e  c o n tra c t and th e  p o r t  had  been fo u n d  closed 
be fore  th e  sh ip  co u ld  en te r, th e n  th e  sh ip 
ow ner w o u ld  have been saved fro m  be ing  ob liged  
to  go in  b y  th e  clause o f  excep tious as to  th e  
re s tra in t o f  princes an d  ru le rs .”  M r. Leek 
a rgued  th a t  B la c k b u rn , J . 's  v iew  had been such

th a t  u pon  a c h a rte r -p a r ty  an d  a b i l l  o f  la d in g  
such as are  fo u n d  in  th e  p resen t case he w ould 
have h e ld  th a t  th e  n o m in a tio n  o f  Aalborg» 
A a lb o rg  be ing  p u t,  as i t  is  sa id , th o u g h  n o t very 
a ccu ra te ly  said, in  th e  c h a rte r-p a rty , and  so being 
nam ed in  th e  co n tra c t, was a good nom ina tion - 
I n  m y  o p in io n  th e  obse rva tion  w h ich  is  a ttr ib u te d  
to  B la c k b u rn , J . does n o t have th e  m ean ing  w hich 
M r.  L e e k  so u g h t to  a tta c h  to  i t .  I f  B la c k b u rn , J j 
had  expressed an o p in io n  to  th a t  e ffect, i t  would 
have been in  con flic t, w ith  th e  o p in io n  o f W ig h t-  
m an, J . in  th e  same case. B la c k b u rn , J . declared 
h im s e lf in  agreem ent w ith  W ig h tm a n . J ., and 
u pon  reference to  th e  re p o r t o f  th e  same case in  
1 B . &  S. 773 one fin d s  th a t  th e  passage upon 
w h ich  M r .  L e e k  re lies does n o t ccour, and th a t 
th e  a rg u m e n t b y  w h ich  B la c k b u rn , J . ’s ju d g m e n t 
is  susta ined  is  in  e ffec t th e  same a rg u m e n t as th a t 
o f  W ig h tm a n , J .  I  ta ke  th e  m e a n in g  o f the 
expression, i f  i t  was uBed, to  have been th a t  i f  tbe 
p o rt, w h ich  was fo u n d  im poss ib le , had  been tbe 
sole p o r t  nam ed in  th e  co n tra c t, th e n  th e  adven
tu re  w ou ld  have been fru s tra te d  b y  re s tra in t ot 
p rinces. I  th in k  th a t  th a t  has no a p p lic a tio n  >n 
th e  p resen t case. Appeal dismissed.

S o lic ito rs  fo r  the  p la in t if fs ,  Bolterell and 
Boche. .

S o lic ito rs  fo r  th e  d e fe n d a n t!, W illiam  
Crump and Son.

HIGH COURT OF JUSTICE.

K I N G ’S B E N C H  D IV IS IO N .
Dec. 3 and 13,1918.

(B e fo re  B a i l h a c h e , J .)
A t l a n t i c  M u t u a l  I n s u b a n c b  C o m p a n y  *• 

K i n g , {a)
Marine insurance —  Reinsurance policy— “  

ranted free from all consequences of hostilities 
Damage due to act of German—Agency / ,  
German Government— What constitutes “ agency.

In  Feb. 1916 a consignment of skins and hides 
shipped in the steamship T . for carriage from ' 
to N . Y. On the 18th Feb., during the voyage. ® 
explosion occurred in  the vessel’s hold. Two otjf 
explosions followed and the vessel was set on J1’ ! 
and both vessel and cargo were damaged. A Par. 
of the hides and skins was burnt. The exP‘° j \gn 
was due to an infernal machine, which had be 
placed in  the hold of the vessel at B. by a 
named N ., aided by an accomplice. The h* 
were insured with the plaintiffs under a 
policy. The plaintiffs were bound to pay, and . nd 
pay, the owners of the hides for their loss, a ̂  
they now claimed against the defendants, •J’ 
whom, and others, they were reinsured unj c[,’g 
policy dated the 20th Jidy 1916. The defend 
policy contained the usual f.c. and s. clause, 
material words of which were : “  Warranted J 
from all consequences of hostilities or ‘waT,:0n 
operations, whether before or after the declafa a- 
of war." The defendant relied upon that ĉ aUtjed  
an answer to the plaintiffs' claim, and conten 
that the fire which burnt the hides was due _ Qf 
hostile act and was a consequence of hostil

(o) Eeported by T. W . M organ, E-q., B »rri« tM -» t-t'*w
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warlike operations, and was thus within the excep
tion clause of the policy. I t  was contended that the 
German who, with the assistance of an accomplice, 
placed the infernal machine on hoard the vessel at 
B- was an agent of the German Government. There 
was evidence that the German’s house was the resort 
° f  German sailors whose ships were interned at B., 
and that he was the manager of an electrical works 
and had no personal end to gain. A circular 
which purported to be issued by a secret service 
division ofi the German naval staff in  1914 ordered 
the mobilisation of “  destructive agents " in ports 
where munitions ivere being loaded for shipment to 
the allies.

Htld, that “  hostilities" meant hostile acts by persons 
acting as agents of sovereign Powers; that there 
were certain notorious facts of which a judge 
ought to take judicial notice, such as, e.g., 
Germany's spy system, and Germany's policy of 
destroying British ships; that the word "agent" 
in this connection was not limited to the strictness 
lo which the words agent and principal were used 
in  business transactions; it was not necessary to 
show that,N . had any express authority to do the 
act in  question, or that his act was subsequently 
ratified by the German Government; it was 
sufficient to make the man an agent that the man 
acted in  accordance with what he knew to be the 
settled and concerted policy of the German Govern, 
merit. The defendant had therefore made out his 
°ase, and the claim failed.

A c t io n  in  th e  C om m erc ia l L is t  t r ie d  by 
B a ilhache , J .

T he  p la in t if fs ’ c la im  was fo r  th e  d e fendan t’s 
P ro p o rtio n  o f  a loss on a p o lic y  o f  re insu rance  
^Ated th e  20 th  J u ly  191G, on goods sh ipped bv  th e  
steam ship Tennyson f ro m  B a h ia  to  N e w  Y o rk , 
th e  p o lic y  was u n d e rw r it te n  b y  th e  d e fendan t 
And o th e r u n d e rw rite rs .

i n  Feb. 1916 a cons ig n m e n t o f  sk ins  and h ides 
A S B h ipped in  th e  Tennyson fo r  ca rria g e  fro m  
Ahia to  N e w  Y o rk . B e fo re  th e  vessel s ta rte d  

iL  G erm an  sub ject, d o m ic ile d  in  B ra z il,  one 
j j (lewe rth , and c e rta in  o th e r persons p u t  on board  

■teen cases w h ich  were sa id  to  c o n ta in  m ine ra ls , 
b . °.ae case 'which was said to  c o n ta in  p ho to - 
s r aph ic film s . These cases were represented as 
o b ta in in g  specim en m in e ra ls  and  pho tog raphs , 

»tam ed b y  a sc ie n tif ic  e xp lo ra tio n  p a r ty  w h ich  
ad been w o rk in g  in  th e  B ra z il ia n  h in te r la n d , 

th  6 '̂ennysotl lo f t  B a h ia  on  th e  15 th  Feb,, and 
'  r ce days la te r, w h ile  she was a t sea, a v io le n t 
p p lo s io n  occurred . T w o  o th e r exp losions fo l-  
°w ed an d  th e  vessel was set on fire , and b o th  
case] and cargo  were se rious ly  dam aged, th o u g h  
ae ca p ta in  succeeded in  rea ch in g  a B ra z il ia n  

P0l't  and rep a irs  were effected, so th a t  th e  vessel 
As n o t to ta l ly  lost.
T he  exp los ions were due to  in fe rn a l m achines 
. h had  been p u t  on  board  b y  th e  G e rm an  

^ .fo w e rth  and  those w ho were a c t in g  w ith  h im . 
t iew e rth  d isappeared, b u t  he was a rres ted  and  

l0d in  B ra z il,  and  was sentenced to  tw e lve  
1 ara and n in e  m o n th s ’ h a rd  la b o u r.
A ?*le kides were in su re d  w ith  th e  p la in t if fs  u nder 

'g a t in g  p o lic y . T h e y  had  been d u ly  declared 
h id  " " e P^a ' n G ffa had  p a id  th e  owners o f  th e  
t h « 8 f ° r  th e ir  loss and  now  c la im ed  ove r aga ins t 
fo r ,'?'® fendant u n d e r th e  p o lic y  o f re insu rance  

h is p ro p o rtio n  o f  th e  loss.

T he  d e fen d a n t re lie d  on th e  clause, th e  m a te r ia l 
w ords o f  w h ich  w e re : “  W a rra n te d  free  fro m  a ll 
consequences o f  h o s t ilit ie s  o r  w a r lik e  opera tions, 
w h e th e r before o r  a f te r  th e  d e c la ra tio n  o f  w ar.”  
H e  con tended th a t  th e  f ire  w h ich  had destroyed  
th e  h ides was due to  a h o s tile  a c t and was a con 
sequence o f h o s tilit ie s  and  was th u s  excepted 
fro m  th e  p o lic y . H e  con tended th a t  N ie w e rth , 
in  th e  c ircum stances, m u s t be ta ke n  to  have 
been a c tin g  as an a g e n t o f  th e  G erm an  G ove rn 
m en t, and th u s  b ro u g h t h im s e lf w ith in  th e  
excep tion .

T he  p la in t if fs ,  on th e  o th e r hand, contended 
th a t  N ie w e r th ’s a c t in  p la c in g  th e  bom b in  th e  
h o ld  o f  th e  Tennyson was a m ere piece o f  p riv a te  
in d iv id u a l d e v ilm e n t fo r  w h ich  he had  been 
pun ished  b y  th e  B ra z il ia n  a u th o r it ie s  under 
m u n ic ip a l law .

I I .  A. Wright, K .G . and W. N. Rxeburn fo r  th e  
p la in t if fs .

B . C. Leek, K .O . and  B. I .  Simey fo r  th e  
de fendan ts .

T h e  fo llo w in g  a u th o r it ie s  were c ite d  d u r in g  th e  
a rg u m e n ts  ;

C arve r on Carriage b y  Sea, Gth ed it., p. 131 ; s. 94 
(de fin ition  o f p ira tes, & c . ) ;

Chalmers and Owen’s M arine  Insurance A c t 1900, 
2nd ed it., pp. ]r>7 and 178 (de fin ition  o f p ira tes 
and p ira c y ) ;

H a ll on In te rna tiona l L a w , Cth ed it., pp. 252, 510, 
015;

B o liv ia  Republic, v. In d e m n ity  M u tu a l Insurance  
Company, 100 L . T . Rep. 503 ; (1909) 1 K . B . 
785; 11 Asp. M a r. Law  Caa. 218 :

Cory v . B u rr , 4 Asp. M ar. La w  Cas. 480, 559 ; 5 
A sp. M a r. Law  Cas. 109 ; 47 L . T . Hep. 181 ; 
49 L . T . Rep. 78 ; 9 Q. B . D iy . 403 ; 8 A pp. Cas. 
393;

D rie fo n te in  Consolidated Gold M ines v. Janson, 
83 L. T . Rep. 7 9 ; 85 L. T. Rep. 104 ; (1900) > 
Q. B. 339, 342 ; (1901) 2 K . B . 420 ; 

lon ides  v. Universal M a rine  Insurance Company, 
1803, 8 L . T . Rep. 705 ; 14 C. B . N. S. 259 ; 

K le in  wort v. Shephard, 1859, 1 R. &  E . 447 ; 
M unro  B rice and Co. v. TVar Risks Insurance  

Company, 118 L. T . Rep. 708 ; (1918) 2 K . B. 
78 ;

Nesbitt v. Lush ing ton , 1792, 4 T . Rep. 783;
P alm er v. N ay lo r, 1854, 10 Exoh. 382;
Pow ell v. Hyde , 1855, 5 E . &  B . 007;
Robinson Gold M in in g  Company v. A llia n ce  

Insurance Company, 80 L . T . Rep. 858 ; (1902)
2 K . B . 489. Cur. adv. vult.

Dec. 13,— B a il h a c h b , J . read  th e  fo llo w in g  
ju d g m e n t ;— I n  th e  e a rly  m o rn in g  o f  th e  18th 
Feb. 1916, w hen th e  steam er, Tennyson, was five  
days o u t f ro m  B a h ia , on h e r w ay to  N ew  
Y o rk ,  an  exp los ion  occu rre d  in  he r N o . 4 ho ld . 
T h e  exp los ion  was due to  an in fe rn a l m ach ine  
w h ich  bad  been p laeed in  th e  h o ld  a t B a h ia  
b y  a G e rm an  nam ed N ie w e rth  a ided  b y  
an  accom plice  nam ed F o rd h a m , alias V a n  D a m , 
an d  poss ib ly  also alias D uquesne. T h e  exp los ion  
k il le d  th re e  seamen, w recked  th e  a f te rp a r t  o f 
th e  steam er, and was fo llo w e d  by  a f ire  w h ich  
b u rn e d  a p a rce l o f  h ides an d  sk ins  in  th e  same 
ho ld . T h e  h ides were in su re d  b y  th e  p la in t if fs  
u n d e r a f lo a tin g  p o lic y . T h e y  had  been d u ly  
declared, and  th e  p la in t if fs  wore bound to  pay, 
a nd  d id  pay, a p a r t ic u la r  average Iobs. T he  
p la in t if fs  were re insu red  u n d e r a p o lic y  dated
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20 th  J u ly ,  1916, u n d e rw r it te n  b y  th e  de fendan t. 
T h e  a c tio n  is b ro u g h t to  recover th e  d e fe n d a n t’s 
p ro p o r tio n  o f th e  loss p a id  b y  th e  p la in t if fs .  T he  
d e fen d a n t’s p o lic y  con ta ins  th e  usua l f.c . and  s. 
clause, and th e  de fendan t re lies  on  th a t  clause as 
an answer to  th e  p la in t i f f ’s c la im . T he  e ffec t o f 
th e  clause is  to  w ith d ra w  fro m  th e  p ro te c tio n  o f 
th e  p o lic y  c e rta in  o f th e  r is k s  w h ich  w o u ld  o th e r
w ise be covered by  i t .  T he  m a te r ia l w ords o f 
th e  clause on w h ich  th e  de fendan t re lies a re : 
“  W a rra n te d  free  fro m  a l l  consequences o f 
h o s tilit ie s  o r  w a r lik e  ope ra tions, w he the r before 
o r  a fte r  d e c la ra tio n  o f w a r ” ; and  he contends 
th a t  th e  f ire  w h ich  b u rned  th e  hides was due to  
a h o s tile  ac t, and was a consequence o f  h o s tilit ie s , 
and is  th u s  w ith d ra w n  fro m  th e  p o lic y  and  w ith in  
th e  exception.

I n  one sense i t  is  p la in ly  tru e  th a t  th a t  f ire  was 
due to  a h o s tile  act, b u t th e  p la in t if fs  say r ig h t ly ,  
as I  th in k ,  th a t  th e  w o rd  “  h o s tilit ie s ,”  as used in  
th e  clause, means h o s tile  acts by  persons a c tin g  
as th e  agents o f sovere ign Pow ers, o r  o f such 
o rgan ised  and considerab le  forces as are e n tit le d  
to  th e  d ig n if ie d  nam e o f  rebe ls as co n tra s te d  w ith  
m obs o r  r io te rs , and  does n o t cover th e  a c t o f  a 
m ere p r iv a te  in d iv id u a l a c tin g  e n t ire ly  on h is  ow n 
in it ia t iv e ,  how ever h o s tile  h is  a c tio n  m ay  be. 
H a v in g  g o t th u s  fa r ,  th e  p la in t if fs  con tend  th a t  
N ie w e r th ’s a c t was a m ere piece o f  p riv a te  d e v il
m en t, and  th a t  th e  f.c . and  s. c lause is  th u s  no 
answ er to  th e ir  c la im . T h e  de fendan t, on th e  
o th e r h and , contends th a t  N ie w o r t l i m u s t be 
ta ke n  to  have been a c tin g  as an a gen t o f  th e  
G e rm an  G overnm ent, and th a t— even upon  m y  
c o n s tru c tio n  o f th e  w ords “ consequences o f 
h o s t ilit ie s ,”  as used in  th e  f .  c. and  s. clause— he 
b r in g s  h im s e lf w ith in  th e  clause.

I n  co ns ide ring  w h ich  o f  these con ten tio n s  is  th e  
co rre c t one, i t  m u s t be borne in  m in d  th a t  th e  
p la in t if fs ,  h a v in g  p roved  a loss b y  fire , have 
(prim a facie) b ro u g h t them selves w ith in  the 
p o lic y , and  th e  b u rden  o f  b r in g in g  h im s e lf 
w ith in  th e  excep tion  lie s  upon  th e  de fendan t. 
T h e  p la in t if fs  o u g h t to  succeed i f  the re  is  no 
evidence to  s u p p o rt th e  d e fen d a n t’s v iew , o r  i f  th e  
evidence is so even ly  ba lanced th a t  I  ca n n o t say 
th a t  th e  d e fen d a n t’s v iew  is  th e  r ig h t  one.

T he  fa c ts  u pon  w h ich  I  am  asked to  fo rm  m y  
conc lus ion  are, w ith  tw o  o r  th re e  exceptions, o f 
th e  m o3t genera l cha rac te r. Those re la t in g  
d ire c t ly  to  N ie w e r th  are, f irs t ,  one re lie d  on by 
th e  p la in t if fs .  I t  appears th a t  N ie w e rth  was t r ie d  
fo r  h is  offence and  conv ic ted  u n d e r th e  m u n ic ip a l 
law s o f B ra z il (a r t. 146 o f  th e  C r im in a l Code), 
and  th a t  th e  offence was n o t trea te d  as a breach  
o f n e u tra lity ,  as i t  shou ld  have been i f  he was an 
a g e n t o f h is  G ove rnm en t. I  do n o t a tta ch  m uch  
w e ig h t to  th is . N ie w e rth  was b ro u g h t to  ju s tic e  
a p p a re n tly  w ith  some re luc tance  on th e  p a r t  o f 
th e  a u th o rit ie s . H e  was tr ie d  b y  a p ro v in c ia l 
ju d g e , and I  do n o t suppose th e  B ra z il ia n  G o ve rn 
m en t knew  o f th e  m a t te r ; o r, i f  th e y  d id , w o u ld  
w ish  to  m ake i t  th e  su b je c t o f d ip lo m a tic  
p ro tests.

T h e  th re e  o th e r fa c ts  re la t in g  to  N ie w e rth  are 
these : F irs t ,  h is  house was th e  re so rt o f G erm an 
sa ilo rs  whose sh ips were in te rn e d  a t B a h ia , a 
m a tte r  o f some im p o rta n ce  in  v iew  o f  c e rta in  
in s tru c tio n s  issued on b e h a lf o f th e  G erm an  
G ove rnm ent, w h ic h  I  w i l l  p re se n tly  read. Second, 
he was th e  m anager o f an e le c tr ic a l w orks. T h ird ,  
N ie w e rth  had  no personal end to  ga in . There

was no  chance o f lo o t. T h e  o th e r fa c ts  arc 
those no to rio u s  fa c ts  o f  w h ich  th e  defen
d a n t contends a ju d g e , in  dea ling  w ith  a 
case o f th is  k in d , o u g h t to  take  ju d ic ia l 
no tice . T h e y  m ay  be sum m arised  th u s  : G erm any 
has th ro u g h o u t th e  w a r used h e r c iv i l ia n  subjects 
in  fo re ig n  coun tries , and th e y  have served he r in  
a w ay and to  an e x te n t h ith e r to  unexam pled. 
F o r  instance, sp y in g  has been a lm o s t u n ive rsa l’ 
E v e ry  G erm an  spy is, o f course, an a gen t o f the 
G e rm an  G overnm ent, and  m any G erm an  c iv ilia n s  
in  a l l  grades o f soc ie ty  have acted as spies’ 
G e rm a n y  has n o t made w a r b y  h e r m en in  u n ifo rm  
alone, b u t by a l l  he r sub jects , w herever found , 
w ho  were w il l in g  to  he lp  he r by d o in g  such 
m is c h ie f as each in  h is  p a r t ic u la r  c ircum stances 
was able to  compass. N ie w e rth , a3 m anager ox 
an e le c tr ic a l w o rks , was p e c u lia r ly  w e ll able to  
c o n s tru c t an in fe rn a l m achine, B r i t is h  sh ip8 
were th e  specia l o b je c t o f G e rm a n  sp ite , a8 
w itness th e  u n re s tr ic te d  subm arine  w a rfa re , and 
no  service cou ld  be m ore welcom e o r m ore 111 
accord w ith  th e  G erm an  p o lic y  o f fr ig h tfu ln e e s  
th a n  th a t  o f  b lo w in g  one up. T he  de fendant 
p roduced a l is t  o f tw en ty-seven  sh ips in  respect 
o f  w h ich  s im ila r  ou trages had been co m m itte d , 
a lth o u g h  none, I  th in k ,  except th e  T e n n y s o n t  

sa iled  fro m  B ra z il.
A  c irc u la r  was issued on b e h a lf o f  th e  German 

G o ve rn m e n t da ted  th e  2 8 th  N o v . 1914, in  the 
fo llo w in g  te rm s :

From naval general s ta ff to  the  naval attaches : \ 1'11 
are ordered to  m obilise im m ediate ly  a ll destruction 
agents and observers [agenta-observers and agents- 
destroyers] in  those com m ercia l and m ilita ry  P°r 
where m unitions are being loaded [m a y  be loaded j 0,1 
ships going to  E ngland, France, Canada, the  Unite 
States o f N o rth  A m erica , and Russia, where there »*_ 
storehouses of such m on itions, and where [n&vft . 
fig h tin g  un its  are stationed. I t  is  necessary to  h’ r 
th roug h  th ir d  parties who stand in  no re la tionsh ip  * 
the  o ffic ia l representatives o f Germany, agents 
a rrang ing explosions on ships bound fo r  enemy 
countries, and fo r a rrang ing  delays, em broilmen 
and confusions du ring  the  load ing, d ispatching, a 
un loading o f ships. F o r th is  purpose we are speed 
recommending you r a tte n tio n  loaders’ gangs, 
whom there are m any anarchists and escaped crim e’ 
[and  th a t you  get in  touch  w ith ]  German and neutr ̂  
sh ipp ing  offices, and as a means o f observing agents^^^ 
enemy countries who are receiv ing and shipping 
m unitions. Funds required fo r the h ir in g  and b r i 
o f persons necessary fo r  the designated purpose w il . j
placed a t you r disposal a t you r request.— (S’ f ? _
N o. 93, Secret Service D iv is io n  o f the N ava l St» 
K oenig.

[O r ig in a l tra n s la to r ’s com m e n t (as p a r t  o f ^  
d o cu m e n t)] : . ^

The above document was among the documents se‘ a0j' 
d u rin g  the investiga tion  o f the  fire  o f the storehouse j 
the firm  of lversen, and among the documents o f 1 011 
G ering and Vice-Consul G ero ld . g

T h e  adm iss ion  o f  th e  c irc u la r  as evidence 
ob jec ted  to  b y  th e  p la in t if f ,  b u t  the re  is  no r ®?r0Ot 
to  d o u b t i ts  a u th e n tic ity ,  and  i t  has a 
b e a rin g  upon  th e  p ro b le m  I  am  t r y in g  to  8y cii 
I t  is  use fu l, too, as show ing  th a t  th e  fa c ts  *  ^ e  
I  am  asked to  tre a t  as n o to r io u s  are not 
m ere specu la tions o f th e  c lu b  o r  th e  street.

I t  now  rem a ins  to  cons ider w he the r these :t ^  
taken  to g e th e r, are su ffic ie n t to  enable me to  ^  
th a t  th e  balance o f p ro b a b ility  in  favou
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N ie w e rth  h a v in g  acted as an agent o f  the
^ r̂ n A ° Ve™ raent i8 80 Srea t th a t  I  o u g h t to  
n o ld  th a t  he d id  so. T h is  m u s t la rg e ly , I  th in k  
Qef end upon w h a t is  m ean t by  th e  w ord  “  agent ”  
m  th is  connection. I f  th e  w ord  is l im ite d  to  the  
sense in  w h ich  i t  is used in  a c iv i l  ac tion , I  shou ld  
say lu r th e r  p ro o f was w anted. N ie w e rth  had no 
express a -u tho rity . T he re  is  no evidence th a t  he 
saw th e  in s tru c tio n s  I  have ju s t  read, a lth o u g h  
th e y  were o b v ious ly  m ean t to  be w id e ly  c ircu la te d . 
in o r is the re  evidence o f  an y  subsequent ra tif ic a -  
tio n . H e  does n o t appear to  have received th e  
i r o n  Cross. I  do n o t, however, th in k  th a t  the  
w ord  a gen t ’ in  th is  connec tion  is  l im ite d  to  
the  s tr ic tne ss  in  w h ich  the  w ords “  agen t ”  and 

p r in c ip a l ”  are used in  business transa c tio n s , I  
am  disposed to  th in k  th a t  a m an is  a c tin g  in  such 
a case as th is  as th e  agent o f h is  G ove rnm en t 
when kn o w in g  th a t  th e  se ttle d  and concerted 
p o lic y  o i th a t  G ove rn m e n t is  to  a va il i t s e lf  o f the  
e n o rts  o f a l l  its  sub jec ts , w he the r nava l, m il i ta ry ,  
o r c iv ilia n , to  d es troy  enem y l i fe  and p ro p e rty  as 

ccasion o ffers, he uses such o p p o r tu n ity  as 
p resents its e lf  in  fu rth e ra n c e  o f  th a t  p o lic y . I t  
C learly w ou ld  be so i f  in  th is  case N ie w e rth  had 
g iven  such in fo rm a tio n  to  a G erm an  subm arine  
as enabled i t  to  to rpedo  the  Tennyson. I t  is  n o t 
th e  less so, in  m y  o p in io n , i f ,  h a v in g  th e  means,
11 Pursues the surer and sim pler course of 
»lowing her up him self.
dof ^  j  resu^  *8 th a t,  in  m y  ju d g m e n t, th e  
fa ils  aE t haS m ad° 0 u t hia case> and  th e  a c tio n

Judgment fo r defendant.

^ S o lic i to r s  fo r  th e  p la in t if fs ,  Thomas Cooper and 

ahd°Sow  018 f01 thS d e i'a a d a n ts - W illiam  A . Crump

Nov. 28 and Dec. 29 ,1918.

(B e fo re  S a n k e y , J .)
o l m a n  a n d  S o n s  L i m i t e d  d o e  O w n e r  o p  
S t e a m s h i p  N e e e l i  v . M e r c h a n t s ’ M a r i n e  
in s u r a n c e  C o m p a n y  L i m i t e d , (a)

nsurance  ̂(Marine)— Policy on increased value—  
*  cess liability— Indemnity— Liability of assurers 

to contribute.
A ship WJS insured by ordinary policies for, and 

erem valued at, 39,000/. By another policy a 
sum of 18551. was insured, and was expressed to 

e upon increased value of hull, machinery, &c., 
a«a as being “ against the risk of total con
structive or compromised total loss as settled on 
null and machinery policies, but including as per 
clause attached liability for general average, sal
vage charges, sue and labour expenses, or claims 
under the running-down clause in  excess of the 

eclared value in hull and machinery policies,” 
uring the currency of the policies, salvage services 
Ufre rendered to the ship, and owing to the fact 
taat the value of the ship as adopted in the salvage 
“ « ¡on  was in excess of 39 ,000 /, the proportion of 

e salvage award borne by the ordinary policies 
u'as less than the salvage award, and therefore an 
excess liability attached to the shipowner. A
similar situation arose as regards certain general 

. average expenditure.
“ 1 k e p o r te d  b y  E d w a r d  J .  m . C h a f l i .3, K s i „  B a - r i s t c r  a t  u T .

V o l . X I V . ,  N .  S.

Held, that the policy for  18552, was one of the usual 
marine policies upon a res with the ordinary 
ancillary clauses, and that therefore the basis upon 
which the assurers under that policy were liable to 
contribute to the excess amount of salvage and 
general average respectively was that they should 
pay a part thereof in the proportion that the amount 
insured by them fiore to the total excess contri
butory value of the ship.

In  Joyce  v. K e n n a rd  (1 Asp. Mar. Law Cas. 194  • 
25 L. T . Rep. 932; L. Rep. 7 Q. B. 78) and 
G unard  S team ship  C om pany v. M a r te n  <9 Asp. 
Mar. Law Cas. 342, 452 ; 89 \L. T . Rep. 152; 
(1903) 2 K . B. 511) the policies were exceptional 
instances of insurance against liability.

A w a r d  stated by an a rb itra to r in  the fo rm  o f 
a special case.

\  P o licy  o f  insu rance  was en tered  in to  on th e  
20fch Feb. 19 ]5  b y  th e  assured, M essrs. J o h n  
H o lm a n  and Sons L im ite d , as agents fo r  th e  
owners o f th e  steam sh ip  Nefeli w ith  th e  assurers, 
th e  M e rch a n ts ’ M a r in e  In su ra n ce  C om pany 
L im ite d .  T he  Nefeli was in su re d  b y  o rd in a ry  
po lic ies  fo r  39,000/. and was th e re in  va lued a t  the  
same sum. T he  to ta l a m o u n t in su re d  b y  th e  
p o lic y  w ith  th e  assurers was 1855/., and  was 
declared to  be upon  increased va lue  o f h u ll,  
m ach ine ry , &c. D u r in g  th e  t im e  covered by th e  
po lic ies salvage services were rendered  to  th e  
Nefeli, and the  am o u n t o f  salvage and  costs 
payab le  was 12,832/. 17s. 3d. T he  va lue  o f  th e  
Nefeli as adopted  in  th e  salvage a c tio n  was 
62,000/., and th e  p ro p o rtio n  o f th e  salvage aw ard  
borne by th e  o rd in a ry  po lic ies  was 8072/. 5s. 8d., 
lea v in g  a balance o f 4760/. l l s ,  7d. as th e  excess 
l ia b i l i t y  a tta c h in g  to  th e  ow ner by reason o f  th e  
Nefeli be ing  va lued  fo r  salvage a t  m ore th a n  th e  
insu red  va lu a tio n .

A  s im ila r  s itu a tio n  arose w ith  reg a rd  to  ce rta in  
genera l average expend itu re  w h ich  was as fo llo w s  : 
D u r in g  th e  t im e  covered b y  the  po lic ies  the re  was 
genera l average exp e nd itu re  in  respect o f w h ich  
th e  c o n tr ib u to ry  va lue o f  th e  Nefeli was 53,007/. 
T he  sh ip  s p ro p o r tio n  o f the  e xp e nd itu re  on  h is  
c o n tr ib u to ry  va lue  was 188/. 12s. 10c/., and th e  
p ro p o rtio n  pa id  by th e  o rd in a ry  po lic ies  was 
138/. 15s., lea v in g  a balance o f 49/. 17s. 10d. as th e  
excess l ia b i l i t y  a tta c h in g  to  th e  sh ipow ner, b y  
reason o f th e  c o n tr ib u to ry  va lue o f th e  Nefeli 
be ing  m ore th a n  th e  in su re d  va lu a tio n .

T he  p o lic y  o f th e  2 0 th  Feb. 1915 was in  sub
stance as fo llo w s  : A f te r  re c it in g  th a t  th e  assured 
had p rom ised  o r o therw ise  ob liged  them selves to  
pay fo r th w ith  fo r  th e  use o f th e  assurers “  the  
sum o f 13/. 4s. 4 i .  as a p re m iu m  a t and  a fte r  th e  
ra te  o f  14s. 3 i .  pe r cen t, fo r  such insu rance ,”  i t  
proceeded :

N ow  th is  po licy  o f insurance w itnesseth th a t in  
consideration o f the premises and o f the said prem ium  
the said company promises and agrees w ith  the assured, 
th e ir  executors, adm in is tra to rs, and assigns, th a t the  
said company w i l l  pay and make good a ll such losses 
and damages here ina fter expressed as m ay happen to  the 
sub je c t-m a tte r o f t b i l  po licy  and m ay a ttach  to  th is  
po licy  in  respect of the sum o f 1855/. hereby Insured 
w hich insurance is hereby declared to  be upon increased 
value o f hu ll, m achinery. . . .

T he  p o lic y  was expressed in  its  body as 
fo llo w s  :

Ih is  insurance is  against the risks  o f to ta l con
s truc tive  o r compromised to ta l los3 as settled on b u ll and

KoO
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m achinery policies b u t inc lud ing  as per clause attached 
l ia b il i ty  fo r general average, salvage charges, sue and 
labour expenses o r c la im s under the  running-dow n 
clause in  excess o f the  deolared value in  h u ll and 
m achinery policies . . . fo r  and d u rin g  the  space
o f tim e  fro m  the  8 th  day o f F ebrua ry  1915 to  the  17th 
day o f June 1915 bo th  days inc lus ive  beginn ing and 
ending w ith  Greenwich mean tim e.

T h e  sue and  la b o u r clause o f th e  p o lic y  was as 
fo llo w s :

A nd  in  case o f any loss or m isfo rtune i t  sha ll be 
la w fu l fo r  the  insured, th e ir  facto rs, servants, and assigns, 
to  sue, labour, and tra ve l fo r, in , and about the defence, 
safeguard and recovery o f the  aforesaid sub jeot-m atte r 
o f th is  insurance o r any p a rt thereo f w ith o u t pre jud ice 
to  th is  insurance, the  charges whereof the  company 
sh a ll bear in  p roportion  to  the sum hereby insured in  so 
fa r  as i t  concerns on ly  the  company’s l ia b il i ty  fo r  excess 
general average, salvage charges, and K . D . C. as herein 
provided.

T h e  p o lic y  con ta ine d  in  th e  m a rg in  (inter alia) 
th e  fo llo w in g  c la u se s :

I n  ascerta in ing w hether the vessel is  a construc tive  
to ta l loss, the insured value, say 39,0001., sha ll be taken 
as the  repaired value and no th ing  in  respect o f the 
damaged o r break-up value o f the  vessel or w reck sha ll 
be taken in to  aocount.

T h is  insurance is  hereby declared and agreed to  be 
against the  risks  o f to ta l, constructive , o r compromised 
to ta l loss as m ay be settled on h u ll and m achinery 
po licies, and as to  include also any l ia b i l i ty  w h ich  m ay 
a ttach  to  the shipowner in  consequence of the  h u ll and 
m achinery being valued fo r  co n tr ib u tio n  to  general 
average o r salvage charges a t more tha n  the  insured 
va lu a tio n , also fo r  any l ia b il i ty  in  excess o f the  va lua
t io n  o f 39,0001. in  h u ll and m achinery po lic ies fo r  claim s 
under the  co llis ion  clause there in .

S u b je c t to  th e  o p in io n  o f  th e  c o u rt, the  a rb i
t r a to r  aw arded th a t  th e  basis u pon  w h ich  th e  
assurers were lia b le  to  c o n tr ib u te  to  th e  excess 
genera l average was th a t  th e  assurers shou ld  pay 
a p ro p o rtio n a te  p a r t  th e re o f in  th e  p ro p o r t io n  
th a t  th e  a m o u n t in su re d  b y  th e m  bore  to  th e  
to ta l excess c o n tr ib u to ry  va lue  o f th e  Nefeli. 
T h e  question  in  d isp u te  between th e  p a rtie s  was 
as to  th e  basis on w h ich  th e  assurers were lia b le  
to  c o n tr ib u te  to  th e  excess.

F . D . MacKinnon, K .C . and  W. A. Jowitt fo r  
th e  assured.

B, A. Wright, K .C . and  Le Quesne fo r  th e  
assurers.

T h e  a rg u m e n ts  s u ffic ie n tly  appear f ro m  th e  
ju d g m e n t. Cur. adv. vult.

Dec. 9.— T he  fo llo w in g  ju d g m e n t was read
by

S a n k e y , J . — T h is  is  an a w a rd  s ta te d  in  th e  
fo rm  o f a specia l case, and  raises a s h o rt p o in t 
u n d e r a p o lic y  o f insu rance  en te red  in to  b y  
M essrs. John  H o lm a n  and  Sons L im ite d ,  agents 
fo r  th e  ow ners :o f th e  s team sh ip  Nefeli, and  th e  
M e rc h a n ts ’ M a r in e  In su ra n ce  C om pany L im ite d .  
[H is  L o rd s h ip  s ta ted  th e  fa c ts , and  co n tin ue d  :] 
T h e  question  in  d isp u te  between th e  p a rtie s  is  as 
to  th e  basis upon  w h ic h  th e  assurers are  lia b le  to  
c o n tr ib u te  to  th is  excess.

I t  was con tended b y  th e  assured th a t  th e  p o lic y  
u n d e r d iscussion was a c o n tra c t o f  in d e m n ity  up  
to  1855?., and th a t  th e re fo re  th e y  were e n t it le d  to  
recover th e  w ho le  sum . I t  was con tended  b y  th e  
assurers th a t  th e  basis u p o n  w h ich  th e y  were

liab le  to  con tribu te  to  the  excess was th a t they 
Bhould pay a proportionate p a rt thereof in  the 
p ro po rtion  th a t the am ount insured by them  
bears to  the to ta l excess con tribu to ry  value ot 
the Nefeli. The a rb itra to r upheld the assurers 
contention, b u t stated his award in  the  fo rm  o f a 
special case.

T h e  assured sh ipow ners u rg e d  th a t  th is  was 
n o t an  o rd in a ry  p o lic y  o f m a rin e  insu rance  unde i 
w h ic h  th e  assurers w o u ld  be lia b le  to  pa y  in  
p ro p o r tio n  as th e  a m o u n t in su re d  stood to  the  
a m o u n t a t  r is k , b u t  th a t  i t  was a p o lic y  o 
in d e m n ity , o r  a t  an y  ra te  th a t  i t  was p a r t ly  one 
and p a r t ly  th e  o th e r, and  th a t  th e  clause w h ich  
th e y  p rayed  in  a id  was an  in d e m n ity  clause, and 
th e y  c ite d  Joyce v. Kennard {sup.) and Cunara 
Steamship Company v. Marten {sup.). _ .

I n  m y  view  b o th  those cases are excep tiona l 
instances o f an  insu rance  a g a in s t l ia b i l i t y ,  the  
o rd in a ry  ru le  in  m a rin e  po lic ies  be ing  th a t  the  
assurer is  e n t it le d  to  p rove  th a t  p a r t  o n ly  o f  the  
s u b je c t-m a tte r  o f  th e  p o lic y  is  covered an d  to  
l im i t  h is  p a ym e n t p ro p o rtio n a te ly . T h e  w ords in  
th e  p resen t p o lic y  a re : “  N o w  th is  p o lic y  o 
in su rance  w itnesse th  th a t  in  cons id e ra tio n  o 
th e  prem ises and  o f th e  said p re m iu m  th e  sal 
com pany prom ises and  agrees w ith  th e  assured, 
th e ir  executors, a d m in is tra to rs , and  assigns, th a  
th e  sa id  com pany w i l l  pay and  m ake good a l l  such 
losses and  damages h e re in a fte r  expressed as m ay 
happen to  th e  su b je c t-m a tte r  o f th is  p o lic y  ana 
m ay a tta c h  to  th is  p o lic y  in  respect o f th e  s u m o i 
1855?. hereby in su re d  w h ich  insu rance  is  hereby 
decla red  to  be u pon  increased va lue  o f  h u ll,  
m ach in e ry , &o.”  I t  w i l l  be observed th a t  the 
c o n tra c t s ta rts  b y  be ing  a p o lic y  upon  th e  *  
described as “ th e  increased va lue  o f huu , 
m ach ine ry , & c .,”  an d  is  designated  b o th  in  
body o f  th e  d o cum en t and upon  a s lip  a ttached  
b e in g  “ a g a in s t th e  r is k  o f  to ta l,  co n s tru c tive , 
com prom ised  to ta l loss as se ttle d  on  h u l l  a 
m ach in e ry  po lic ies .”  I t  is  tru e  th a t  i t  goes on w  
in c lu d e  l ia b i l i t y  fo r  genera l average salvag 
charges, sue an d  la b o u r expenses o r  c la im s una« 
th e  ru n n in g  down clause in  excess o f th e  decla r 
va lue  in  h u l l  and  m ach in e ry  po lic ies , . • •
B u t  in  m y  v ie w  th is  a d d it io n  does n o t co n ve rt 
p o lic y  on  th e  res in to  a p o lic y  a g a in s t l ia b il i ty  
n o r can th e  a d d it io n  be construed  in  its e lf  as 
p o lic y  a g a in s t l ia b i l i t y .  I t  is  m e re ly  a n c illa ry  
th e  m a in  purpose  o f th e  p o lic y  and  fo r  thei pro1 
v a tio n  o f th e  res a g a in s t th e  co n tem p la ted  P® .

I n  th e  re s u lt  I  th in k  th a t  th e  p o lic y  i s 'one 
th e  usua l m a rin e  po lic ies  u pon  a res w ith  
o rd in a ry  a n c illa ry  clauses, an d  n o t one o 
un u sua l polices a g a in s t a l ia b i l i t y ,  and  th a  
aw ard  o f th e  a rb it ra to r  was r ig h t  and m us t 
uphe ld . Award confirmed"

Solic ito rs fo r  the assure 1, Holman, Fenwick 
and Willan. n

S o lic ito rs  fo r  th e  assuiera, Wallons an  1 Co-
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March 21 and 25 1919.
(B e fo re  B a il h a c h e , J .)

U n io n  Ca s t l e  M a i l  St e a m s h ip  Co m p a n y  
L im it e d  v . B o r d e r d a l e  Sh ip p in g  Co m p a n y  
L im it e d , (a)

Charter-parly— Stowage— Owners to he responsible—  
Chloride of lime in iron drums loaded below deck 
— Leakage of fumes during voyage— Damage to 
cargo—No improper stowage— Damage due to 
latent defect in drums—Liability.

■4 charter-party provided that the charterers should 
pay the expense of loading and discharging; that 
the stowage should be under the control of the 
master, and that the owners should be responsible 
for the proper stowage and correct delivery of the 
cargo. Part of the cargo loaded under the charter- 
party consisted of chloride of lime in iron drums, 
all of which when presented for carriage were 
apparently in good condition. The agents of the 
charterers, who saw to the loading, stowed the 
chloride of lime below deck, although the shippers 
of the chloride of lime intended it to be carried on 
deck, and had marked the drums accordingly. 
During the voyage, owing to a latent defect in  the 
drums, the chloride of lime corroded the drums and 
fumes escaped, causing damage to the other cargo 
in  the hold. Claims were brought against the 
charterers by the holders of the bills of lading of the 
cargo thus damaged, and the charterers having paid 
these claims, now claimed to be indemnified by the 
shipowners on the ground of alleged improper 
stowage.

Hdd, that the provision in the charter-party that the 
owners were to be responsible for proper stowage of 
the cargo did not amount to an absolute warranty. 
I t  only meant that the shipowners would not be in  
any way negligent in the matter of the stowage of 
the cargo. Therefore, in the absence of negligence 
on the part of the master in  allowing the drums of 
chloride of lime to be carried below deck instead of 
on deck, the shipowners were not liable to 
indemnify the charterers.

A c t io n  in  th e  C om m e rc ia l L is t  t r ie d  b y  B a il-  
aache, J .

T he  p la in t if fs ,  w ho were th e  cha rte re rs  o f  th e  
steam sh ip  Border Knight, c la im ed  damages fro m  
the de fendants, w ho were th e  shipow ners, fo r  
breach o f  c h a rte r -p a r ty , breach  o f  c o n tra c t and 
breach o f  d u ty  in  and  a bou t th e  ca rria g e  o f  
goods.

B y  a c h a rte r -p a r ty  da ted  th e  27 th  J u ly  1915, 
the  Border Knight was le t  to  th e  p la in t if fs  fo r  a 
ro u n d  voyage, h ire  be ing  payab le  a t  th e  ra te  o f 
'*1701. pe r ca lendar m on th .

T he  c h a rte r -p a r ty  p ro v id e d  th a t  th e  ch a rte re rs  
shou ld  pa y  th e  expense o f lo a d in g  and d ischa rg - 

; th a t  “  th e  stowage s h a ll be u n d e r th e  co n tro l 
o f th e  m aste r and th e  owners sh a ll bo responsib le  
fo r  th e  p ro p e r stowage and  co rre c t d e liv e ry  o f  th e  j 

I t  fu r th e r  p rov ided  th a t  th e  m aste r 
alth o u g h  appo in ted  by th e  owners shou ld  be 
b uder th e  orders and d ire c tio n s  o f th e  cha rte re rs  
as regards e m p lo ym e n t agency and  o th e r a rra n g e 
m ents, and shou ld  s ig n  b ills  o f la d in g  as presented, 
bu t th e  cha rte re rs  guaran teed  th a t  th e  b ills  o f 
la d in g  shou ld  be in  accordance w ith  the  m ate ’s 
Receipts and  cargo re tu rn s . T he  ch a rte re rs  were 
ho t to  be responsib le  fo r  an y  dam age to  th e  
steamer a r is in g  fro m  any cause w hatever, b u t

•a) Reported by T. W. MOBSAti, Esq>, B»rriater-at-L»w.

“  nothing herein contained shall exempt the ship
owner from liab ility  to pay for damage to cargo 
occasioned by bad stowage.”

U n d e r the  c h a rte r-p a rty  th e  Border Knight was 
sen t to  N ew  Y o rk  in  A u g . 1915, and the re  loaded 
a genera l ca rgo  fo r  (Jape T ow n. She le f t  N ew  
Y o rk  in  Sept. 1915, and  a rr iv e d  a t Cape T ow n  on 
th e  9 th  N o v . A  f irm  o f  B a rb e r and Co. acted as 
th e  p la in t if fs ’ genera l agents in  N ew  Y o rk  to  book 
cargo  fo r  th e  steamers, besides a c tin g  as steve
dores in  p u t t in g  th e  ca rgo  on  board. T he re  was 
also a C a p ta in  M a rs h a ll w ho acted as agent fo r  
th e  p la in t if fs .  T h e  cargo  loaded a t  N e w  Y o rk  
in c lu d e d  a n u m b e r o f  d ru m s  o f c h lo rid e  o f  lim e , 
a l l  o f  w h ich  appeared to  be in  good co n d itio n . 
T he  sh ippers had  in te n de d  to  have th e  d ru m s  
ca rr ie d  on deck, and had  m arke d  th e m  w ith  a 
cross in te n de d  to  in d ic a te  th is  to  those respon
s ib le  fo r  th e  lo a d in g  and  stowage o f  th e  d rum s. 
B u t  the  p la in t if fs ’ agents, B a rb e r and Co., o rdered 
th e  d ru m s  to  be s to red  below  deck, and th is  was 
done w ith  th e  know ledge o f th e  p la in t if fs ’ m a rin e  
su p e rin tenden t, C a p ta in  M a rs h a ll.

W h e n  th e  vessel a rr ive d  a t Cape T o w n  i t  was 
fo u n d  th a t  th e  c h lo rid e  o f lim e  had corroded 
th ro u g h  the  iro n  d ru m s  and fum es had leaked 
o u t d u r in g  th e  voyage and had se rious ly  damaged 
the  o th e r cargo  in  th e  ho ld . T he  ho lders o f th e  
b ills  o f la d in g  fo r  th e  dam aged cargo  b ro u g h t 
c la im s aga in s t th e  p la in t if fs .  T h e  p la in t if fs ,  fo r  
business reasons and b y  a rran g e m e n t w ith  th e  
defendants, p a id  these c la im s, le a v in g  open th e  
ques tion  o f w h ich  o f th e  pa rties , th e  p la in t if fs  o r  
th e  de fendants, i f  e ith e r, was lia b le . T hey now  
b ro u g h t th is  a c tio n  to  recover fro m  th e  defendants 
th e  a m o u n t o f  the  c la im s w h ich  th e y  had pa id , 
and c e rta in  o th e r expenses w h ich  th e y  a lleged 
th e y  had in c u rre d  as a consequence o f  th e  c h lo rid e  
o f lim e  h a v in g  been, as th e y  a lleged, im p ro p e rly  
stowed. T h e y  a lleged th a t  th e  d rum s o u g h t n o t 
to  have been stowed u n d e r deck w ith  o th e r cargo, 
and  (o r) th a t  th e  m aste r o u g h t n o t to  have stowed 
th e m  the re  w ith o u t in q u ir in g  in to  o r  in v e s tig a tin g  
th e  fitness o f th e  d ru m s  fo r  ca rria g e  u n d e r deck.

The defendants denied that the drums were 
improperly Btowed, and alleged that i f  there was 
any negligence i t  was that of the plaintiffs’ 
servants or agents. They counter-claimed for 
damage caused to the vessel by the chloride of 
lime by reason of the alleged negligenoe of the 
plaintiffs or their agents.

B. A. Wright, K .C . and  Stuart Bevan fo r  th e  
p la in t if fs .

MacKinnon, K .C . and  C. Robertson-Dunlop fo r  
th e  defendants.

T h e  fo llo w in g  cases were re fe rre d  to  :
Brass v. M a it la n d ,  1856, 6 El. & Bl. 470 ;
H utch inson  v. Guion, 1858. 5 C. B. (N. S.) 149 ;
O hrlo ff v . B ris ca ll, 14 L. T. Rep. 873; L. Eep.

1 P. C. 231;
Sack v. Ford, 1862, 13 C. B. (N. S.) 90

B a il h a c h e , J .— T h is  is  an a c tio n  b ro u g h t fo r  
breach o f  a c h a rte r-p a rty . T h e  c h a rte r-p a rty , 
da ted  th e  26th J u ly  1915, b y  w h ich  th e  vessel was 
le t  to  the  p la in t if fs ,  was on  a t im e  c h a rte r  fo rm  
b u t i t  was fo r  a ro u n d  voyage. T h e  h ire  was 
payable  a t  th e  ra te  o f 44701. per ca lendar m on th . 
U n d e r the  c h a rte r -p a r ty  th e  vessel loaded a 
genera l cargo a t N e w  Y o rk  in  A u g . 1915, and 
proceeded to  Cape T ow n , a r r iv in g  th e re  on the
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9 th  N o v . P a r t  o f th e  cargo  loaded a t N e w  Y o rk  
was a cons ig n m e n t o f c h lo rid e  o f  lim e  in  iro n  
d rum s, w h ich  was loaded u n d e r deck. W h e n  th e  
vessel a rr iv e d  a t Cape T ow n  i t  was fo u n d  th a t  
th e  c h lo rid e  o f  lim e  had  co rroded  and  eaten 
th ro u g h  th e  iro n  d rum s, and  as a consequence the  
low e r h o ld  was f ille d  w ith  fum es w h ich  se rious ly  
damaged th e  o th e r cargo. H o ld e rs  o f th e  b ills  o f 
la d in g  fo r  th e  cargo  w h ich  was th u s  dam aged 
b ro u g h t c la im s  aga in s t th e  p la in t if fs  fo r  com pen
sa tion . T he re  was some d o u b t between th e  
p la in t if fs  and de fendants as to  w h ich  o f them , i f  
e ith e r, was responsib le  to  those c la im a n ts , b u t fo r  
business reasons i t  was th o u g h t p ro p e r to  pay 
th e ir  c la im s, and  a cc o rd in g ly  th e y  were p a id  by 
th e  p la in t if fs ,  th e  question  be ing  le f t  over fo r  
fu tu re  decis ion w h ich  o f th e  pa rties , th e  p la in t if fs  
o r  th e  de fendan ts  were to  be lia b le  fo r  th e  
damage.

T he  p la in t if fs  ru n  a lin e  o f  steamers (the  Border 
Knight be ing  te m p o ra r ily  in c lu d e d  in  th e  lin e ) 
between th e  U n ite d  S ta tes and  th e  Cape, and  a 
f irm  o f B a rb e r  and  Co. acted as th e ir  genera l 
agents in  N e w  Y o rk  to  book cargo  fo r  th e  
steamers. B a rb e r and Co. also acted as steve
dores in  p u t t in g  th e  cargo on board. T here  was 
also a C a p ta in  M a rs h a ll, th e  p la in t if fs ’ m arine  
su p e rin te n d e n t a t N ew  Y o rk ,  and  he exercised 
some co n tro l and  supe rv is ion  in  th e  m a tte r. T he  
sh ippers o f th e  ch lo ride  o f lim e  in  question  
in te n de d  th a t  i t  shou ld  be sh ipped  on deck, and 
th e  d ru m s  were m arked  w ith  a cross to  in d ica te  
th is , a t  any ra te  to  B a rb e r and Co., and  p re 
sum a b ly  also to  C a p ta in  M a rs h a li. B u t  fo r  some 
reason, connected to  some e x te n t w ith  th e  
s ta b il i ty  o f the  steam er and because i t  was 
desired to  c a rry  a considerab le  q u a n tity  o f coal 
on deck, th e  d is t in c tiv e  m a rk  on  th e  d ru m s  was 
d is regarded  and th e  c h lo rid e  o f  lim e  was p u t 
be low  deck.

T h e  m aste r o f the  Border Knight to o k  no active  
p a r t  in  th e  stowage o f th e  cargo. T h e  ch ie f 
o ffice r superin tended  th is  and  m ade a no te  o f  the  
cargo  co m ing  on board, and  gave th e  usua l 
m ate ’s rece ip ts  fo r, am ong o th e r cargo, th e  
c h lo rid e  o f lim e , th e  d ru m s  be ing a ll  a p p a re n tly  
in  good co n d itio n . T he  c h ie f o fficer, and  no 
d o u b t also th e  m aster, th u s  knew  th a t  the  
c h lo rid e  o f lim e  was be ing  p u t on board , and  
indeed some conversa tion  to o k  place between the  
m aste r and C a p ta in  M a i s h a ll re g a id in g  i t .  The  
c h lo rid e  o f lim e  was stowed b y  B a rb e r and Co. 
below  deck w ith  th e  consent and  know ledge o f 
C a p ta in  M a rs h a ll and also to  th e  know ledge o f 
L lo y d s ’ su rveyo r a t N ew  Y o rk ,  w ho c e rtif ie d  th a t  
th e  ca rgo  was p ro p e r ly  stowed.

T h e  p la in t if fs  now  say th a t  u n d e r th e  ch a rte r- 
p a r ty  th e y  are e n tit le d  to  be in d e m n ifie d  by the  
de fendan ts  in  respect o f th e  c la im s th e y  have p a id  
to  th e  owners o f  th e  dam aged cargo . U n d e r the  
cha i ta r -p a r ty  th e  stowage was to  be u n d e r the 
c o n tro l o f th e  m aste r and th e  sh ipow ners were to  
be responsib le  fo r  p ro p e r stowage. U n d e r such a 
c o n tra c t owners o f cargo w o u ld  have a r ig h t  to  
c la im  aga ins t owners o f the  sh ip  ; b u t th is  is n o t a 
c la im  by th e  owners o f the  cargo. I t  m u s t be 
borne  in  m in d  th a t  th e  Border Knight was 
ru n n in g  in  a lin e  and th a t  when she a rr iv e d  a t 
N ew  Y o rk  to  be loaded, he r owners had  n o th in g  
to  do w ith  th e  book in g  o r  lo a d in g  o f he r cargo, 
a p a rt fro m  th e  p ro v is ion s  o f  th e  c h a rte r-p a rty . 
T he  e h a rto r-p a rty  says th a t  th e  s to ra g e  “  (h a ll

be under th e  c o n tro l o f th e  m aste r and th a t  the 
ow ners sh a ll be responsib le  fo r  th e  p ro p e r stowage 
and  co rre c t d e liv e ry  o f th e  ca rgo ,”  and i f  there  
had been im p ro p e r stowage b y  reason o f some 
p h ys ica l a c t o r  d e fa u lt in  th e  process o f stowage, 
such as th e  p ro v is io n  o f in s u ffic ie n t dunnage, I  
th in k  the owners w ou ld  have been lia b le  under th a t 
clause. B u t  here th e re  is no question  w ith  regard  
to  th e  p h ys ica l a c t o f stowage- So fa r  as 
th e  p h ys ica l stowage o f the  d ru m s  was con
cerned i t  was un o b jec tio n a b le . T ae  damage in  
th is  case was caused by  the  c h lo rid e  o f lim e  co r
ro d in g  th e  d ru m s  and  th e  fum es escaping- 
C h lo r id e  o f lim e  is  a substance w h ich  is l ik e ly  to  
corrode  th e  iro n  d ru m s  in  w h ich  i t  is packed 
unless th e y  are p ro te c te d  by  an in te rn a l coa tin g  
o f va rn ish  o r unless th e y  have a wooden lin in g  
a t th e  ends. B a t  when these d ru m s  were p re 
sented fo r  sh ip m e n t no one co u ld  te ll,  on  lo o k in g  
a t them , w h e th e r th e y  had  th e  p ro p e r in te rn a l
p ro te c tio n  o r n o t.

T h e  question  to  be decided in  th is  case ' 8 
w he ther, when d ru m s  o f c h lo rid e  o f lim e  were 
p resented fo r  sh ip m e n t on th e  Border Knight, the 
m aste r o u g h t to  have been so fa r  susp ic ious ot 
th e m  as to  have re fused  to  a llo w  th e m  to  be 
ca rr ie d  except on deck, o r  shou ld  have made 
in q u ir ie s  to  f in d  w he the r th e y  had been p ro p e rly  
p ro tected .

T he  c h a rte r -p a r ty  p rov ides th a t  th e  stowage 
s h a ll be u nder th e  c o n tro l o f th e  m aster, and  th a t 
th e  owners sha ll be responsib le  fo r  th e  p ro p e r stow 
age, b u t l  cannot read th a t  as an abso lu te  w a rra n ty - 
I  th in k  i t  o n ly  means th a t  th e  ow ner w i l l  n o t in  
any case bo n e g lig e n t in  the  stowage o f th e  cargo- 
I t  w ou ld  be a s trange  th in g  i f  i t  was an absolute 
w a rra n ty , fo r, i f  i t  were, th e  m aste r m ig h t have 
presented to  h im  some cargo o f a k in d  o f w b ic 
he had never heard  before  ; and  i f  i t  cause 
damage, w h ich  he had no reason to  expect, h 19 
owners w ou ld  be lia b le . T h a t,  I  th in k ,  w ou ld  be 
p ress ing  the  language  o f th e  c o n tra c t to o  fa r.

T he  question  re a lly  is  w h e th e r there  was negh" 
gence on th e  p a r t  o f the  m aste r in  a llo w in g  tb i9 
c h lo rid e  o f lim e  to  be stowed below deck- 
N o tw ith s ta n d in g  th a t  th e  stowage was effect« 
b y  th e  p la in t i f f s  agents, Messrs. B a rb e r an _ 
Co., and  u n d e r th e  superin tendence  o f Lap" 
ta in  M a rs h a ll on th e ir  beha lf, I  shou ld  be o 
o p in io n  th a t  th e  de fendan ts  w ou ld  be lia b le  i f  
m aste r knew  o r o u g h t to  have kn o w n  o f 11 
danger, and o u g h t to  have stopped th e  stowag 
and refused  to  c a rry  i t  o r  to  have had  i t  stowe 
on deck ins tead  o f below  deck. ,

N o w  the re  is no evidence th a t  th e  m aste r 
a n y  a c tu a l know ledge  th a t  th e  c h lo rid e  o f y ®  
w o u ld  do any ha rm  ; and can i t  be said th a t 
o u g h t to  have kn o w n  ? C h lo r id e  o f lim e  in  d rum  
is  an a rt ic le  w h ich  is  q u ite  co m m on ly  ca rried , 
g e n e ra lly  i t  does no  ba rm . M essrs. B a rb e r a 
Co. had had an u n fo r tu n a te  experience wi 
ch lo ride  o f lim e  on ano th e r occasion when damj 
resu lte d  fro m  its  ca rriage , b u t a p p a re n tly  th  7 
had no  susp ic ion  th a t  a n y th in g  was w rong  t  
th is  cons ignm en t. I t  d id  n o t occur to  them  t  
i t  w o u ld  do any h a rm  i f  stowed below deck, >l , 
n e ith e r C a p ta in  M a rs h a ll n o r th e  su rveyo r ^  
L lo y d ’s u n d e rw rite rs  had any susp ic ion  ot 
e ith e r. ,

I n  these c ircum stances I  am  n o t prepare« k  
im p u te  to  th e  m aste r a s ta te  o f know ledge w. 
was n o t shared by th e  p la in t if fs ’ ow n agents

nd
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th e  o th e r  persons I  have m en tioned . I f  in  fa c t 
th e  d ru m s  bad  been p ro p e r ly  p ro te c te d  no b a rm  
w o u ld  have been done, and  in  v iew  o f a l l  th e  
c ircum stances, I  h o ld  th a t  no  neg ligence is  to  be 
im p u te d  to  th e  m aste r. A s  neg ligence  is  the  
fo u n d a tio n  o f th e  a c tio n  th e  c la im  fa ils  and m u s t 
be d ism issed w ith  costs.

T he re  is  also a co u n te r-c la im  w h ich  is based on 
neg ligence  by M essrs. B a rb e r and Co. and 
C a p ta in  M a rs h a ll, b u t I  f in d  th a t  th e y  were n o t 
g u i l t y  o f neg ligence  and  th e  co u n te rc la im  also 
m u s t be d ism issed w ith  costs.

T h e re  w i l l  be ju d g m e n t f c r  th e  de fendan ts  on 
th e  c la im  and fo r  th e  p la in t if fs  on  th e  counte r-

Judgment accordingly.

S o lic ito rs  fo r  th e  p la in t if fs ,  Father, Qarrett 
and Co.

S o lic ito rs  fo r  th e  de fendants, W illiam  A. 
Crump and Co.

Wednesday, April 2, 1919.

(Before B r a t , A . T . L a w r e n c e , and 
Sh e a r m a n , J .J .)

M o rg an  (app.) v. Ca l d w e l l  (resp.). (a)
Seaman’s rations —  Portion unconsumed at end of 

voyage —■ Appropriation—  Ownership— Larceny—  
M ens rea— Merchant Shipping Act 1906 (6 Edw. 7, 
c. 48), s. 25.

During the course of a certain voyage a mess of 
seamen in the steamship M . agreed amongst them
selves not to consume the whole of the rations 
served out to them in accordance with the provisions 
of sect. 25 or the Merchant Shipping Act 1906 
(6 Edw. 7, c. 48), but to save a portion and take 
them home at the end of the voyage. When the 
ship returned to port the appellant took his share 
of the unconsumed rations, and on leaving the 
dock, when challenged by the police, denied that he 
had any ship’s stores or contraband goods in his 
possession. H is bag was searched and certain 
tins of m ilk and marmalade were found, which 
formed a part of the rations which had been 
served out during the voyage which had just been 
completed. The appellant explained that he had 
saved up the rations during the voyage. The 
appellant was charged with larceny of goods the

r Property of his employers the steamship company.
¿he learned magistrate uas of opinion, upon 

the evidence, that there hadbeen no claim of right 
on the part of the appellant, and that good faith  
nail been negatived by the appellant’s conduct. He 
also was of opinion that, although it had not been 
Proved that the steamship company had given any 
notice that unconsumed rations were not to be 
taken ashore, the appellant was well aware that 
the practice was disapproved of by the steamship 
company. He convicted the appellant.

Held, that the finding of the learned magistrate as 
above set out was not sufficient to establish mens 
f ea on the part of the appellant, and that the con- 
fiction must be quashed.

««W , by Shearman, J., that under sect. 25 of the 
Merchant Shipping Act 1906 the food to be sup
plied to seamen was intended for consumption on 
the voyage, and that i f  any portion of it remained

(«) Reported by J. A. Sla te r , Eaj,, Barriater-at-Law.

unconsumed it was the property of the shipowner 
and not of the seaman, even though it had been 
served out to him.

Case  sta ted  b y  th e  s tip e n d ia ry  m a g is tra te  fo r  the 
c ity  o f L iv e rp o o l.

T he  a p p e lla n t, a seaman, waB charged  before 
th e  s tip e n d ia ry  m a g is tra te  a t  L iv e rp o o l th a t  he 
d id , on th e  19 th  J u ly  1918, fe lo n io u s ly  s tea l tw o  
t in s  o f m arm a lade  and th re e  t in s  o f m ilk ,  th e  
p ro p e rty  o f  h is  em ployers, th e  B o o th  S team ship  
C om pany L im ite d .

O n  the  h e a rin g  o f  th e  charge th e  fo llo w in g  
fa c ts  were p roved  o r a d m it te d :—

1. T he  a p p e lla n t was a m em ber o f th e  crew  o f 
th e  s team sh ip  Michael, b e lo n g ing  to  th e  B o o th  
S team ship  C om pany L im ite d .

2. T he  s team sh ip  had  been on a voyage fro m  
and to  th e  p o r t  o f L iv e rp o o l w h ich  lasted  a bou t 
tw e lve  weeks, and  on  th a t  voyage th e  a p p e lla n t 
was one o f a mess o f  te n  o f th e  crew  to  whom  
ra tio n s  had  been served in  b u lk  w eekly, in  accord
ance w ith  th e  scale o f p rov is ions  re q u ire d  by 
sect. 25 o f the  M e rch a n t S n ip p in g  A c t  1906, to  be 
supp lied  to  th e  crew  d u r in g  th e  voyage.

3. I t  bad been agreed between th e  m em bers o f 
th e  mess to  w h ich  the  a p p e lla n t belonged th a t  the  
t in s  o f m ilk  and m arm a lade  so served o u t to  them  
shou ld  n o t be opened d u r in g  th e  voyage, b u t 
shou ld  be k e p t and  shared equa lly  between the  
m em bers o f  th e  mess fo r  th e  purpose o f be ing  
ta ke n  hom e b y  them  respec tive ly  a fte r  the  
voyage.

4. I n  pursuance o f  th is  a rra n g e m e n t the  
a p p e lla n t ca rr ie d  fro m  th e  sh ip  th e  tw o  t in s  o f 
m arm a lade  and  th e  th ree  t in s  o f  m ilk ,  th e  sub jec t- 
m a tte r  o f th e  charge ag a in s t h im .

5. T he  a rrangem en t am ongst th e  m em bers o f 
th e  mess as to  th e  keep ing  o f the m arm a lade  and 
m ilk  and  th e  c a rry in g  aw ay o f th e  same b y  th e  
m em bers o f the  mess a t th e  te rm in a tio n  o f  th e  
voyage was n o t sanctioned  by o r  know n  to  the  
s team sh ip  com pany.

O n  b e h a lf o f th e  a p p e lla n t i t  was contended 
before  the  learned s tip e n d ia ry  th a t  upon  th e  above- 
m en tioned  fa c ts  he had co m m itte d  no offence, 
inasm uch  as be was e n t it le d  b y  law  to  h is  due 
share o f th e  ra tio n s  so served o u t in  b u lk , and th a t  
he, was p e rfe c tly  e n t it le d  to  choose w he the r he 
w ou ld  consume th e  same d u r in g  th e  voyage o r 
re ta in  them  and take  them  hom e fo r  consum p
t io n  a fte r  th e  conc lus ion  o f th e  voyage.

O n  b e h a lf o f th e  p rosecu tion  i t  was contended 
th a t,  a lth o u g h  i t  was q u ite  tru e  th a t  th e  steam ship  
com pany were bound to  su p p ly  th e  s ta tu to ry  
a m o u n t o f ra tio n s  to  th e  seaman, such ra tio n s  
were served o u t b y  th e  com pany on th e  express 
u n d e rs ta n d in g  th a t  th e y  were to  be consumed 
d u r in g  th e  voyage and th a t  th e y  were supp lied  
fo r  th a t  purpose o n ly  ; th a t  th e  p ro p e r ty  in  such 
p a r t  o f th e  ra tio n s  as rem ained  unconsum ed a t 
th e  end o f th e  voyage was in  th e  com pany ; and  
th a t  th e  a p p e lla n t had no lega l r ig h t  to  take  them  
away fro m  th e  steam ship.

T he  learned  s tip e n d ia ry  conv ic ted  th e  a p p e lla n t, 
w ho agreed to  be t r ie d  by  a c o u rt o f sum m ary  
ju r is d ic t io n , T h e  s tip e n d ia ry  agreed to  s ta te  a 
case fo r  th e  o p in io n  o f th e  H ig h  C o u rt as to  
w h e th e r h is  decis ion was r ig h t  in  p o in t o f  law . 
T he  case s ta ted  came before th e  D iv is io n a l C o u rt 
in  the  f ir s t  ins tance  on th e  17 th  Dec. 1918, when 
i t  was sent back fo r  a m p lic a tio n  by  th e  learned
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magistrate, the court desiring that he should state 
whether the appellant might have taken the 
rations under a claim of right, mistaken or other
wise, or whether he took the property feloniously. 
The court also desired that the learned stipendiary 
should state the facts upon which he based his 
judgment. Accordingly the following statement 
waB added to the original case stated:—

(а) T h e  a p p e lla n t was stopped on le a v in g  th e  
ga te  o f  th e  H a r r in g to n  D o ck , w here th e  steam sh ip  
Michael had  been be rthed , b y  tw o  m em bers o f  th e  
L iv e rp o o l po lice  fo rce . H e  was c a rry in g  a sa ilo r ’s 
k i t  bag, w h ich  appeared to  be f u l l  and  heavy. I n  
accordance w ith  th e  re g u la r  p ra c tice  o f  th e  po lice  
a t  L iv e rp o o l, th e  constables asked th e  a p p e lla n t 
w h a t was in  th e  bag, and th e  a p p e lla n t produced 
a t ic k e t  s igned b y  an o fficer o f  th e  sh ip , c o n ta in in g  
th e  w ords : “  Pass bearer w ith  one bag— persona l 
effects.”  T h e  constab les th e n  asked w h a t was 
m ea n t b y  pe rsona l effects, and  th e  a p p e lla n t 
rep lied , “  M y  ow n  c lo th in g .”  T he  po lice  th e n  
in q u ire d  w h e th e r he had  any s h ip ’s stores o r 
co n tra b a n d  goods in  th e  bag. H e  sa id  “ N o .”  
O n  search ing  th e  bag th e  po lice  fo u n d  tw o  71b. 
t in s  o f m arm a lade  and th ree  s m a ll t in s  o f  m ilk ,  
th e  su b je c t o f  th e  charge, w h ich  were o f th e  va lue 
o f a bou t 1Z. O n  be ing  asked b y  th e  po lice  to  
accoun t fo r  h is  possession o f th e  goods, the  
a p p e lla n t re p lie d  th a t  th e y  were th e  m ilk  and 
m arm a lade  w h ic h  he had saved u p  on th e  voyage. 
H e  was th e n  asked w h e th e r th e  o ffice r w ho s igned 
h is  pass knew  th a t  th e  m ilk  and  m arm a lade  were 
in  th e  bag w ith  h is  c lo th in g , and  he answered 
“  N o .”  H e  was fu r th e r  asked w he the r he had 
ob ta ine d  pe rm iss ion  to  take  th e  m ilk  and m a r
m alade  ashore, and  w h e th e r he had “  declared ”  
th e  goods to  th e  custom s’ officer. T o  each o f 
these questions he rep lied  in  th e  negative , and 
s ta ted  th a t  o n ly  h is  m ates knew  o f th e  fa c t th a t  
th e  goods were be ing taken  away. O n  be ing  taken  
to  th e  po lice  s ta tio n  a nd  subsequently  charged 
w ith  s te a lin g  th e  above-nam ed a rtic les , th e  
p ro p e r ty  o f  th e  B o o th  S team ship  C om pany, he 
m ade no  re p ly .

(б) T h e  p ra c tice  w h ich  o b ta ine d  on b oa rd  th e  
s team sh ip  Michael, w ith  re g a rd  to  se rv ing  o u t 
th e  ra tio n s  o f  ja m  o r m arm a lade  (o f w h ich  the  
tw o  71b. t in s  o f m arm a lade  were p a rt)  d u r in g  a 
voyage, was th a t  a 71b. t in  o f ja m  o r m arm a lade  
was issued one week fo r  th e  mess, o f w h ich  th e  
a p p e lla n t was a m em ber, and  in  th e  fo llo w in g  
week tw o  71b. tin s , th u s  m a k in g  an  issue o f th re e  
71b. t in s  o f  ja m  o r  m arm a lade  every fo r tn ig h t .

(c) T ho  genera l in s tru c tio n s  (w h ich  wore p rovod  
b y  th e  evidence o f  th e  ch ie f stew ard  o f  th e  steam 
sh ip  Michael), issued b y  th e  B o o th  S team ship  
C om pany to  th e  crew  o f  th e  vessel were th a t  no 
m em ber o f  th e  crew  was to  take  an y  p rov is ions  
ashore, w h ich  had  been purchased ab road  b y  th e  
seaman h im se lf, w ith o u t th e  consent o f th e  
ca p ta in . A lth o u g h  i t  was n o t p roved  th a t  any 
such in s tru c tio n s  as ju s t  m en tioned  w ith  re g a rd  
to  ra tio n s  had  been a c tu a lly  g iven , o r  th a t  such 
in s tru c t io n s  were posted on  th e  sh ip , th e  a p p e lla n t 
was w e ll aw are o f th e  fa c t th a t  th e  B o o th  S team 
sh ip  C om pany d isapproved  o f th e  seamen ta k in g  
th e ir  nnconsum ed ra tio n s  ashore, th e  m ore  so as 
such d isa p p ro va l was in  accordance w ith  the  
p ra c tice  a t th e  t im e  o f  m os t o f th e  o th e r s h ip p in g  
com panies in  L iv e rp o o l.

(d) I n  sp ite  o f  th o  know ledge o f such disap- 
a p p ro va l as a fo resa id , th o  a p p e lla n t ca rr ie d  away

[K.B. Div.

th e  sa id  m arm a lade  and  m ilk  f ro m  th e  steam ship  
Michael w ith o u t th e  know ledge  and  consent o f 
th e  c a p ta in  o r  an y  person in  a u th o r ity  on the 
sh ip .

T h e  lea rned  s tip e n d ia ry  concluded h is  add i* 
t io n a l s ta te m e n t as fo llo w s  :

“  I t  was u pon  th e  fa c ts  s ta ted  above and in  the 
case s ta ted  b y  me on th e  1 4 th  O ct. 1918, th a t  I  
based m y  ju d g m e n t th a t  th e  a p p e lla n t had  taken  
aw ay fro m  th e  sh ip  th e  said t in s  o f m arm alade  
and m ilk  fe lo n io u s ly . I  considered th a t  as a 
m a tte r  o f la w  th e  p ro p e rty  in  th e  unconsum ed 
ra tio n s  issued to  th e  crew  m u s t be deemed to 
re m a in  and  be in  th e  B o o th  S team ship  Com pany- 
I  fu r th e r  considered th a t  th e  suggestion  th a t  the 
a p p e lla n t had  ta ke n  th e  p ro p e rty  under a c la im  
o f  r ig h t ,  m ade in  good fa ith ,  was nega tive d  by 
th e  fa c t th a t  th e  a p p e lla n t knew  th a t  th e  B oo th  
S team sh ip  C om pany expressly  d isapproved  ot 
such ac tio n , and  th e  fu r th e r  fa c t th a t  th e  appel' 
la n t  had ca rr ie d  away th e  p ro p e r ty  in  a c landestine 
m an n e r.”

B y  sect. 25 o f the  M e rc h a n t S h ip p in g  A c t  1906 
(6 E d w . 7, c. 48), i t  is  p ro v id e d :

(1) The m aster o f every ship fo r  w h ich  an agreement 
w ith  the  crew is  requ ired  under the  M erchan t Shipping 
A c ts  sha ll, i f  the  agreement is made a fte r the 1st June 
1907, fu rn ish  provisions to  every member o f the crew 
(who does no t fu rn ish  h is  own provisions) in  aooordance 
w ith  the scale set ou t in  the  f irs t  schedule to  th is  A ct, 
and fo r  the  purposes o f sect. 199 o f the  p rin c ip a l Ac 
(w hich provides fo r  compensation in  the case o f sho1 
o r bad provisions) every such member o f the crew o f th® 
ship sha ll be deemed to  have s tipu la ted  b y  h is  agree
ment fo r  provisions in. accordance w ith  th a t scale.

Abinger ] fo r  th e  a p p e lla n t. —  T h e  learned 
s tip e n d ia ry  had conv ic ted  th e  seaman o f la rceny, 
b u t  the re  was no  evidence upon  th e  fa c ts  as se, 
o u t in  th e  case s ta ted  th a t  a c r im in a l o ffence ha 
been co m m itte d . P o s s ib ly  the re  had  been a breac 
o f c o n tra c t u n d e r th e  M e rc h a n t S h ip p in g  A® 
1906, b u t  th e re  was n o th in g  to  b r in g  hom e to  
offence o f  s tea lin g , T h e  seaman had  to  
supp lied  w ith  ra tio n s  on th e  scale d irec te d  J 
A c t  o f  P a r lia m e n t. T he re  was no  a u th o r ity  ® 
th e  p o in t  as to  w h e th e r th e  ra tio n s  became t  
abso lu te  p ro p e r ty  o f  th e  seaman w hen se rf 
o u t a t  sea o r  w h e th e r th e  unconsum ed 0
rem a ined  th e  p ro p e r ty  o f  th e  sh ipow ner. I n  1 
absence o f such a u th o r ity  th e re  o u g h t n o t to  ha 
been a con v ic tio n . T he re  was a com p le te  absen 
o f  mens rea. T h e  learned  m a g is tra te  appeared, 
have been in fluenced  b y  th e  co n d uc t o f  th e  app , 
la n t  when le a v in g  th e  docks, and th e  fa c ts  set . 
in  th e  o r ig in a l case s ta ted  and  th e  supplem en 
s ta te m e n t were inco n s is te n t. I t  was n o t s u flio  
to  s u p p o rt th e  co n v ic tio n  and  i t  o u g h t to  
quaBhed.

Leslie Scott K .C . and  Maxwell fo r  th o  rospc®' 
den t, th e  C h ie f C onstab le  o f  L ive rp o o l.-—A jg  
in te n tio n  o f th e  M e rc h a n t S h ip p in g  A c t  * ^  
was (inter alia) tc  p ro v id e  th a t  seamen shou ld  ^ 
supp lie d  w ith  p ro p e r and  adequate f o o d  up  '  ̂
voyage to  keep th e m  in  good h e a lth  fo r  
purposes o f th e  voyage. T he re  was n o th in g  
th e  A c t  w h ich  re fe rre d  in  a n y  w ay to  th e  Pa8" ge(j  
o f  p ro p e rty , and, in  th e  absence o f any expr '? ,)je 
in te n tio n  to  th a t  e ffect, i t  was s u b m itte d  tb a  
p ro p e r ty  rem a ined  in  th e  steam sh ip  C0®P *¡,0 
T he  a p p e lla n t was th e re fo re  dea lin g  w itn  ,j 

i p ro p e rty  o f ano the r. M oreover, he knew  fu i

M o r g a n  (app.) v. Ca l d w e l l  (resp.).
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th a t  he had d o  r ig h t  to  ta ke  th e  p rov is ion s  ashore, 
n o r was the re  an y  r ig h t  to  d iv id e  u p  as he had 
done w ith  th e  o th e r m em bers o f h is  mess. T he re  
was am p le  evidence before  th e  lea rned  m a g is tra te  
to  enable h im  to  f in d  mens rea on  th e  p a r t  o f th e  
a p p e lla n t. H is  co n d uc t when le a v in g  th e  docks 
shou ld  be no tice d . H e  never sa id  to  anyone 
th a t  he was ta k in g  aw ay th e  p ro v is ions  because he 
c la im ed  to  be e n t it le d  to  do so. T h e  c o n v ic tio n  
shou ld  be uphe ld  and  th e  appeal shou ld  be d is 
missed.

Be a t , J,—I  am of opinion that in this case the 
appeal must be allowed, as I  do not think 
that the appellant should have been convicted 
on the evidence and the facts which we have 
before us.

T he re  is  a ques tion  o f g re a t d if f ic u lty  ra ised b y  
th e  pa rtie s , and  th a t  is  w he ther, u n d e r sect. 25 o f 
th e  M e rc h a n t S h ip p iu g  A c t  1906, th e  ra tio n s  
w h ich  are served o u t by th e  m aste r o f  th e  sh ip  to  
th e  seamen become th e  abso lu te  p ro p e rty  o f  th e  
seamen o r  n o t. H ow ever, I  do n o t th in k  th a t  
i t  is  necessary to  decide th is  p o in t in  the  
p resen t instance, and  i f  these proceed ings have 
been b ro u g h t fo r  th e  purpose o f te s tin g  i t ,  I  am  
s o rry  fo r  i t .  I t  is  q u ite  possib le fo r  th e  steam sh ip  
com pany to  th re sh  th e  m a tte r  o u t in  ano th e r w ay 
! f  th e y  are desirous o f  d o in g  so— nam e ly , b y  
ask ing  fo r  a d e c la ra tio n  o r  so m e th in g  o f th a t  
h ind . T h a t is  n o t w h a t is  desired here, and since 
1t  is , as I  have said, unnecessary to  answ er th is  
P a r tic u la r  question  to -day , I  sh a ll n o t express any 
o p in io n  w hatsoever as to  i t .

B u t  assum ing  th a t  th e  p ro p e rty  in  th e  ra tio n s
th a t  is, in  th a t  p o rt io n  o f th e  ra tio n s  w h ich  

rem ained  unconsum ed a t  the  end o f  th e  voyage—  
Was s t i l l  in  th e  s team sh ip  com pany, i t  w ou ld  be 
in cu m b e n t u pon  th e  p rosecu tion  to  show th a t  the re  
Was mens rea on  th e  p a r t  o f the  p resen t a p p e lla n t, 
t n  o th e r w ords, th e re  o u g h t n o t to  have been a 
co n v ic tio n  recorded  aga in s t th is  seaman unless 
there  was evidence to  show th a t  he knew  th a t  
be was d o in g  w ro n g  in  ta k in g  som e th ing  w h ich  
Was th e  p ro p e r ty  o f ano the r. H o  w, do th e  fa c ts  in  
the  p resen t case go to  th e  le n g th  o f  show ing  th a t  
the  a p p e lla n t knew  th a t  he was ta k in g  w h a t he 
*n e w  to  be th e  p ro p e r ty  o f th e  s team sh ip  co m 
i t y  ? i n  m y  o p in io n  th e y  do n o t. I t  is 
a-dm itted th a t  th e re  were no  in s tru c tio n s  g iven  to  
th e  seamen w ith  reference to  th e  ta k in g  o f ra tio n s  
ashore, a lth o u g h  I  w i l l  assume, as I  th in k  was 
the  case, th a t  th e  Beamen knew  (and  th is  in c lu d e d  
the  a p p e lla n t) th a t  th e  steam sh ip  com pany d is 
approved o f  th e  p rac tice . B u t  th is  is  q u ite  con
s is ten t w ith  th e  p ro p e r ty  in  th e  ra tio n s  be ing  
m  th e  seaman. I  can q u ite  und e rs ta n d  th e  desire 
° t  th e  steam sh ip  com pany th a t  th e  ra tio n s  w h ich  
Were su p p lie d  shou ld  be consum ed on  board sh ip ,
' spec ia lly  as th e y  were supp lie d  fo r  th e  bene fit o f 
"he seaman and  to  m a in ta in  h im  in  good hea lth , 
and no d o u b t th e y  were fu l ly  e n t it le d  to  s tip u la te  
"h a t th e y  shou ld  be so consumed. B u t  th e  m ere 
ta c t o f  th e ir  d isa p p ro va l o f  the  p ra c tice  o f ta k in g  
away ra tio n s  w h ich  rem ained  unconsum ed a t  th e  
end o f  th e  voyage is  no t, in  m y  o p in io n , a 
su ffic ien t ju s t if ic a t io n  fo r  th e  f in d in g  th a t  the re  
Wns mens rea on  th e  p a r t  o f th e  seaman, as has 
keen fo u n d  b y  th e  lea rned  s tip e n d ia ry .
, , B ° r  th e  reasons w h ich  I  have s ta ted  I  
l h in k  th a t  th e  a p p e lla n t shou ld  n o t have been 
°nnv ic ted , and th a t  th e  appeal shou ld  be 
f lo w e d .

A .  T . L aw bence , J .— I  am  o f  th e  same op in io n , 
and  I  q u ite  agree w ith  m y  L o rd  in  fe e lin g  th a t  
th e re  is  considerab le  d if f ic u lty  as to  th e  in te rp re 
ta t io n  o f  sect. 25 o f th e  M e rc h a n t S h ip p in g  A c t  
1906 w ith  re g a rd  to  th e  p ro p e rty  in  th e  uncon
sum ed ra tio n s . I  th in k  th a t  i t  is possib le  th a t  
th e  p ro p e rty  in  th e  same passes to  th e  seaman 
upon  d e liv e ry  to  h im , b u t  s t i l l  th is  is  n o t a lto 
g e the r clear. I t  has been a rgued  on  b e h a lf o f  th e  
responden t th a t ,  since th e re  are no  w ords in  th e  
s ta tu te  w h ich  exp ress ly  pass th e  p ro p e r ty  in  th e  
ra tio n s  to  th e  seam an,(there is  s tro n g  g ro u n d  fo r  
co ns ide ring  th a t  th e  p ro p e r ty  rem a ins in  the  
s h ip p in g  com pany, because I  f u l ly  agree th a t  th e  
p o lic y  o f  th e  A c t  is  to  be looked  a t, and  th a t  
p o lic y  is  u n d o u b te d ly  th a t  th e  seamen shou ld  be 
p ro v id e d  w ith  p ro p e r and  adequate food  upon  a 
voyage so as to  enable th e m  to  re m a in  in  good 
h e a lth  and  f i t  to  p e rfo rm  th e ir  o rd in a ry  du ties  as 
seamen. I t  is  on  th is  g ro u n d  th a t  I  f in d  th e  
d if f ic u lty  o f d e te rm in in g  in  m y  ow n m in d  w he the r 
th e  p ro p e r ty  in  th e  ra tio n s  d id  o r  d id  n o t pass to  
th e  seamen w hen th e  same were de live red  to  them  
on board  sh ip . I t  is  n o t necessary, however, to  
decide th e  p resen t case upon  th a t  p o in t, fo r  w ith 
o u t i t  I  am  q u ite  sa tis fied  fro m  th e  fa c ts  set o u t in  
th e  case s ta ted  th a t  th e  a p p e lla n t shou ld  n o t have 
been conv ic ted. T h e  lea rned  s tip e n d ia ry  appears 
to  m e to  nega tive  th e  bona fides o f th e  c la im  o f  th e  
a p p e lla n t to  th e  p ro p e rty  w ith o u t an y  evidence 
whatsoever. H e  says, in  h is  a d d it io n a l s ta te 
m en t, “  I  am  satisfied, and fo u n d  as a fa c t, th a t  
a lth o u g h  i t  was n o t p roved  th a t  a n y  such 
in s tru c tio n s  ” —  th a t  is, in s tru c tio n s  w ith  reg a rd  
to  th e  ra tio n s  re m a in in g  th e  p ro p e r ty  o f  th e  
sh ip p in g  com pany — “  w ith  re g a rd  to  ra tio n s  
had been a c tu a lly  g iven , o r  th a t  any notices o f 
such in s tru c tio n s  were posted on  th e  sh ip , 
y e t th e  a p p e lla n t was w e ll aware o f  th e  fa c t  th a t  
th e  B o o th  S team ship  C om pany d isapproved  o f 
th e  seaman ta k in g  h is  unconsum ed ra tio n s  
ashore, th e  m ore so as such d isapp rova l was in  
accordance w ith  th e  p ra c tice  a t  th e  t im e  o f m ost 
o f  th e  o th e r s h ip p in g  com panies in  L iv e rp o o l.”  
N ow , in  m y  ju d g m e n t the re  was no  evidence o f 
th a t  whatever, and  la te r  on i t  appears th a t  th e  
g ro u n d  on  w h ich  he based h is  decis ion  was t h is :
“  I  considered th a t  as a m a tte r  o f la w  th e  p ro p e rty  
in  th e  unconsum ed ra tio n s  issued to  th e  crew  
m u s t be deemed to  re m a in  and be in  th e  B o o th  
S team ship  C om pany. I  fu r th e r  considered th a t  
th e  suggestion  th a t  th e  a p p e lla n t had  ta ke n  th e  
p ro p e r ty  u n d e r a c la im  o f r ig h t ,  made in  good 
fa ith ,  was negatived  by th e  fa c t th a t  th e  a p p e lla n t 
knew  th a t  th e  B o o th  S team ship  C om pany ex
p ress ly  d isapproved  o f such a c tio n .”  I t  is  a l l  
in fe rence , a r d  I  am  o f  o p in io n  th a t  no  m an o u g h t 
to  be conv ic ted  o f th e  offence o f la rce n y  when i t  is 
n o t q u ite  c lea r th a t  he was d o in g  an a c t w h ich  he 
knew  was w ro n g fu l and  w ith  a fe lon ious  in te n t.
I  th in k ,  the re fo re , th a t  th is  c o n v ic tio n  o u g h t to  
be quashed.

Sh e a e m a n , J .— I  have been in  considerab le  
d o u b t d u r in g  th e  course o f  th e  a rg u m e n t, b u t  m y  
doubts  are n o t s tro n g  enoagh to  lead me to  d if fe r  
fro m  th e  conc lus ion  a t w h ich  m y  tw o  b ro th e rs  
have a rrive d . I  th in k  th a t  i t  is  q u ite  a rguab le  
th a t  the re  was some evidence upon  w h ich  th e  
learned  s tip e n d ia ry  m ig h t  have fo u n d  a fe lon ious  
in te n tio n  on th e  p a r t  o f th e  a p p e lla n t, and I  
be lieve he so in te n de d  to  f in d ; b u t  th e  
language o f  h is  f in d in g  is  so d o u b tfu l th a t  i t
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w o u ld  n o t  be d o in g  ju s tic e  to  th e  a p p e lla n t 
i f  we fa ile d  to  g ive  h im  th e  b e n e fit o f  th e  
d o u b t and  set th e  c o n v ic tio n  aside. T h a t 
is  q u ite  su ffic ie n t fo r  th e  purpose o f  th e  p resen t 
case, and  fro m  th e  fo rm  in  w h ic h  th e  case s ta ted  
is  p resented to  us i t  is n o t re a lly  necessary to  go 
an y  fu r th e r . B u t  a p o in t o f  some in te re s t has 
been ra ised  as to  th e  m ean ing  o f sect. 25 o f th e  
M e rc h a n t S h ip p in g  A c t  1906 in  co nnec tion  w ith  
th e  p ro p e r ty  in  ra tio n s  served o u t to  seamen 
d u r in g  a voyage w hen a p o rt io n  o f such ra tio n s  
are unconsum ed. M y  lea rned  b ro th e rs  have fe l t  
some d o u b t as to  th is  m a tte r . I  fe e l no d o u b t 
w ha tever. T he  section  o f th e  A c t  o f 1906 m ere ly  
g ives d ire c tio n s  as to  th e  fu rn is h in g  o r  su p p ly  
o f  p ro v is ions  w h ic h  are in te n de d  so le ly  fo r  con 
su m p tio n  on  board  sh ip  d u r in g  th e  voyage. I  
have n o t th e  s lig h te s t h e s ita tio n  in  expressing  
th e  o p in io n  th a t  th e  unconsum ed ra tio n s  rem a in  
th e  p ro p e r ty  o f th e  s h ip p in g  com pany. H ow ever, 
th a t  p o in t is  n o t  re a lly  necessary fo r  th e  decis ion  
in  th e  p resen t case as the  c o n v ic tio n  ca n n o t s tand  
u p o n  a n o th e r g ro u n d . O n  th a t  g ro u n d  I  am , 
u n d e r th e  c ircum stances, in  f u l l  accord w ith  th e  
conc lus ion  a t  w h ic h  m y  tw o  b ro th e rs  have a rr iv e d  
— nam e ly , th a t  th is  appeal m u s t be a llow ed  and  
th e  co n v ic tio n  quashed.

Appeal allowed and conviction quashed.
S o lic ito r  fo r  th e  a p p e lla n t, Alexander Smith, 

fo r  John A. Behn, L iv e rp o o l.
S o lic ito rs  fo r  th e  respondent, F . Venn and Co., 

fo r  E. R. Pickmere, L iv e rp o o l,

P R O B A T E , D IV O R C E ,  A N D  A D M I R A L T Y  
D IV IS IO N .

P E I Z  E  C O U R T .

Oct. 22 and Nov. 25, 1918.
(B e fo re  L o rd  St e r n d a l e , P re s id e n t.)

I n  t h e  M a t t e r  of  c e r t a in  Cr a f t  c a p t u r e d  
on  L a k e  V ic t o r ia  N y a n z a . (a)

Prize Court— Enemy craft— Captures on high seas—  
Captures on inland waters— Legality— Right to 
prize—Principles to be applied— Extent and lim i
tations of principles.

There is no general principle of international law 
excluding all captures on inland waters from the 
operation of the law of prize. Therefore enemy 
craft captured by His Majesty's armed ships on 
an inland lake, such as Lake Victoria Nyanza, 
are subject to condemnation as prize. The con
ditions of the locality are such as to exclude any 
analogy between such captures and captures on 
land by land warfare.

T h is  was an a c tio n  in  w h ich  th e  P ro c u ra to r-  
G e n era l asked fo r  the  co n d e m n a tio n  o f  c e rta in  
enem y c ra f t  and  o th e r enem y p ro p e r ty  ca p tu re d  
b y  a rm ed  sh ips o f H is  M a je s ty  o n  L a k e  V ic to r ia  
N ya n za  d u r in g  th e  f ir s t  tw o  years  o f  th e  w ar.

D u r in g  th e  n ava l and  m i l i t a r y  o p e ra tio n s  in  
E a s t A fr ic a ,  th e  G erm ans e m p lo ye d  th e  services 
o f  va rious  c ra f t  o n  L a k e  V ic t o r ! i  N yanza . T he  
w ho le  o f  these were ca p tu re d  o r  destroyed  a t 
d if fe re n t tim e s  b y  H is  M a je s ty ’s sh ips  o f  w ar, 
th o u g h  some o f th e  p ro p e rty  on b o a rd  those w h ich  
were sun k  was a fte rw a rd s  recove red . A  w r i t  in

(a) Reported by J, A . Sh i e r , Esq,, ] ¡»rrlis te r-a t-L *w ,

p riz a  was issued in  1918, and  i t  was o rdered  th a t 
th e  service o f  th e  w r i t  shou ld  be e ffected by 
a d ve rtise m e n t and  b y  f i l in g  th e  w r i t  in  the 
A d m ir a l ty  R e g is try . N o  appearance was entered.

T h e  sole question  ra ised  upon  th e  h e a rin g  o f 
th e  case was w he ther th e  p r in c ip le s  o f  cap tu re  
w h ic h  were a p p licab le  in  th e  case o f  enem y vessels 
ca p tu re d  on th e  h ig h  seas were eq u a lly  app licab le  
w hen th e  cap tures were e ffected  in  g re a t in la n d  
w aters.

T h e  fa c ts  and  th e  a rg u m e n ts  are s u ffic ie n tly  
in d ic a te d  in  th e  ju d g m e n t.

T h e  Attorney-General (S ir  F . E . S m ith , K .C .) 
and  Pearce Higgins fo r  th e  P ro cu ra to r-G e n e ra l.

Cur. adv. vult.
Nov. 25.— T he  P r e s id e n t .— I n  th is  case the 

C ro w n  asks fo r  co n dem na tion  as p riza  o f the 
c ra f t  and  o th e r p ro p e r ty  m en tioned  in  the 
schedule to  th e  w r it .  T h e  g ro u n d  o f condem na
t io n  a lleged is  th a t  e v e ry th in g  m en tioned  in  the 
schedule was enem y p ro p e rty  ca p tu red  b y  H is  
M a je s ty ’s sh ips o f war. A l l  th e  cap tures were 
m ade on th e  w ate rs  o f th e  L a k e  V ic to r ia  N yanza  
in  E a s t A fr ic a .  T he  ca p to r sh ips are described a® 
H .M .S . W inifred, H .M .S . Kavirondo, and  H .M .S - 
Nyanza. I  have no precise in fo rm a t io n  as to  the 
size and d e s c rip tio n  o f these vessels. I  believ®> 
however, th a t  th e  fo llo w in g  d e sc rip tio n  is  fa ir ly  
a c c u ra te ; T h e  W inifred  and  Nyanza were tw in - 
screw tra d in g  steam ers req u is it io n e d  and com
m iss ioned b y  th e  A d m ira lty ,  o f  700 and  1146 ton® 
respective ly , and  a rm ed, th e  fo rm e r w ith  on® 
4 in . g u n  and  th e  la t te r  w ith  one 4 in . and  other 
guns. T he  Kavirondo was a steam  tu g  o f 206 
tons, a rm ed  w ith  one 12-pounder and  o th e r guns- 
T he re  were also th ree  o th e r a rm ed  vessels on 
L a k e  V ic to r ia  N yanza , and  an  a rm ed s to re  ship> 
a ll  o f w h ich  had  been tra d in g  steam ers befor® 
be ing  req u is itio n e d  b y  th e  A d m ira lty .

I  have no p recise in fo rm a tio n  as to  th e  vessel® 
w h ich  th e  G erm ans had upon  the  lake, b u t  a t any 
ra te  th e y  had one a rm ed steam  tu g , th e  Muanzf’ 
w h ich  was sunk in  th e  ope ra tions  m en tioned  lB 
th is  case, and no  d o u b t o th e r a rm ed vessel®- 
T he re  was a considerab le  a m o u n t o f  f ig h t in g  o® 
th e  lake  fro m  tim e  to  tim e . A c c o rd in g  to  tb® 
evidence, a l l  the  c a p to r sh ips were commissions® 
sh ips o f  H is  M a je s ty ’s navy, th e  capture® 
p ro p s r ty  b e lo n g ing  to  enemies o f  th is  coun try- 
T he re  cou ld , the re fo re , be no question  as to  tb  
condem na tion  except such as m ay arise  fro m  tb 
n a tu re  o f  th e  lo c a lity  w here th e  cap tu re  too 
place. a

L a k e  V ic to r ia  N ya n za  is  an in la n d  lake, a? 
th e re  is no access to  i t  f ro m  th e  sea ava ilab le  J° 
an y  vessels. A l l  th e  vessels p ly in g  upon i t , e ice^ 
such Bmall c ra f t  as have been b u ilt  there , ha 
been b ro u g h t ove rla n d  to  th e  lake , e ith e r whole 
in  sections, and the re  p u t  to g e th e r, i f  necessam  
and  launched. T he  question  is  w he the r c ra f t  a® 
o th e r p ro p e r ty  ca p tu red  upon th e  waters o f  s® 
a lake  are th e  su b je c t o f  prize. ,

T he re  is, so fa r  as I  know , no a u th o r ity  ' 
p o in t, except th e  case o f th e  Kangani and 1 
Hedwig von Weissmann, w h ich  came before ’ .
c o u r t in  1917. I n  th a t  case th e  la te  Pr®8id® 
aw arded p rize  b o u n ty  to  H .M .S . M im i, Ton* ’0 
and  F ifi, in  respect o f th e  Kangani and 
Hedwig von Weissmann. H .M .S . M im i  and Tou j  
were m o to r-launches b ro u g h t f ro m  Eagland a . 
launched on L a k e  T an g a n y ika . T h e y  each carr
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on0 gun and  ve ry  soon a fte r  th e ir  la u n ch  th e y  
a tta cke d  and ca p tu re d  th e  G erm an  vessel 
Rangani, a larger^ b u t m uch s low er vessel. She 
was re p a ire d  and in co rp o ra ted  in to  H is  M a je s ty 's  
n a v y  u n d e r th e  nam e o f  F iji. T he  th ree  vessels 
¡« te r  th is  a tta cked  and  sank th e  Hedwig von 
Weissmann. T h e y  were he ld  e n t it le d  to  p rize  
bo u n ty , and th e  cons ide ra tions necessary fo r  th a t  
decis ion  are th e  same as those necessary fo r  a 
decis ion  as to  condem nation . T he  c o n d itio n s  o f 
H ake T a n g a n y ik a  are th e  same as those o f  L a k e  
V ic to r ia  N yanza , and th e re fo re  th is  case is ; so fa r  
as i t  goes, an a u th o r ity  in  fa v o u r o f  the  C row n, 
t h e  la te  P re s id e n t a lso made an o rd e r o f  re q u is i
t io n  in  respect o f some o f th e  p ro p e r ty  w ith  w h ich  
th e  case was concerned. I  was, however, to ld  th a t  
th e  p o in t  was n o t d iscussed in  e ith e r o f  these 
cases, and th e re fo re  I  th in k  th a t  I  am  bound  to  
consider th is  case in d e p en d e n tly .

T o  do th is  I  th in k  th a t  i t  is  necessary to  
cons ider th e  e x te n t and  lim ita t io n s  o f th e  r ig h t
0 p rize . I  do n o t th in k  th a t  I  need do so a t any 
tm L  ’ i i o r  ^bey have been discussed in  th e  cases

o t lh e  Roumanian (13 A sp . M a r. L a w  Cas. 8 : 112 
L .  T . Rep. 464 ; (1915) P . 26) and  The Miram ichi
1 n , f ; 8pUM a r - L a w  0 a s - 2 1 : 112 L .  T . Rep. 349 ;

• 7 ^  by  th e  la te  P re s id e n t, and  h is
ju d g m e n ts  in  those cases have been approved by 
th e  P r iv y  C ounc il. T he  learned  P re s id e n t c ited  
a passage fro m  H a l l ’s In te rn a t io n a l La w . 6 th  ed it., 
p. 435 (7 th  ed it., 463), and fro m  a no te  in  D a n a ’s 
E d it io n  o f W hea ton , 8 th  e d it., 1866, d e a lin g  w ith

T b s y  are  f u l ly  sefc o u t ia  fcbe re p o rto t The Roumanian (ubi sup.).
T h e  la te  P re s id e n t also p o in te d  o u t th a t  th e  

com m iss ion  u nder w h ich  th is  c o u rt acts in  p rize  
con ta ins  no l im ita t io n  o f th e  ju r is d ic t io n  w h ich  
w o u ld  exclude th e  p ro p e rty  th e n  u n d e r h is con
s id e ra tio n . N o r  does i t ,  in  m y  op in io n , any 
ino re  b y  its  te rm s  exclude  th e  p ro p e rty  w h ich  I  
Rave to  consider. T he  re s u lt, th e re fo re , is  th a t  
Pnm a facie a l l  enem y p ro p e rty  is  lia b le  to  se izure 
and condem nation  as p rize , b u t th a t  the  primd 
facie l ia b i l i t y  has been l im ite d  to  some e x te n t b y  
in te rn a tio n a l law . T he  question  th a t  I  have to  
cons ider is  w he the r th is  l im ita t io n  excludes the  
p resen t case.

T h e  r ig h t  o f p rize  is n o t l im ite d  to  p ro p e rty  
«n the  sea. T h is  was decided in  th e  case o f  Lindo 

■ Rodney (2 D oug . 613), w here th e  p ro p e rty  in  
question  was p ro p e rty  ta ke n  a t  the su rrende r o f 

19 is la n d  o f  S t. E n s ta tiu s  to  H is  M a je s ty ’s 
nava l and  m il i ta ry  forces. I t  was ob jec ted  th a t  
. r 6 P ro p e rty  was n o t su b je c t to  th e  ju r is d ic t io n  o f 
he P r iz e  C o u rt because i t  was ta ke n  on land . L o rd  

R tansfie ld  and  th e  C o u rt o f  K in g ’s B ench , how- 
l J 61’ ,, *? th e  p ro p e rty  was su b je c t to  the
t  ' fu  Pr l z0>.4iord M an s fie ld  saying , in  reference 
0 kn® com m ission, w h ich  is fo r  a l l  purposes the  
ame as th e  p re s e n t: “ I t  doesn’t  say upon  the  

a, a >. i t  doesn’ t  say goods in  th e  sh ip ,”  See also 
ju d g m e n ts  in  Le Caux v. Eden (2 D oug , 594). 

appears fa ir ly  c lea r th a t  the re  is  no se ttled  
e r i  j 06 b y  w b iob  cap tures on in la n d  w aters are 

«eluded fro m  th e  la w  o f p rize . O n  th e  21st Feb. 
* 7  th e  I ta l ia n  P r iz e  C o u rt, s it t in g  a t  Rom e, 
« ta n n e d  as la w fu l p rize  tw o  r iv e r  Bteamers 

m ployed in  n a v ig a tio n  between th e  p o r t  o f 
e rv ignano, on th e  r iv e r  A usb&, some m iles  fro m  

j° J ° uth  to  G rado, a t  the  m o u th  o f th e  r iv e r, 
d T rie s te . T he  case its e lf  is  n o t e n t ire ly  in  

Point, as i t  proceeded to  a c e rta in  e x te n t upon the  
V o l . X I V . ,  N . S.

d o c trin e  o f rep risa ls , and i t  does n o t seem q u ite  
c lea r w h e th e r th e  a c tu a l seizure was a t C e rv ignano  
o r a t  G rado , w h ich  is  a t th e  m o u th  o f  th e  r iv e r  
and on  th e  G u lf  o f T rie s te . I n  th e  course o f  th e  
ju d g m e n t, however, reference is made to  a decis ion 
o f th e  G erm an  P r iz e  C o u rt, in  w h ich  some B e lg ia n  
sh ips m oored in  th e  p o r t  o f D u isb e rg , m any m iles 
up  th e  R h in e , were condem ned, and also to  the  
case o f  th e  P rim u la , a R uss ia n  vessel w h ich  was 
seized on th e  r iv e r  T rave , between L ü b e c k  and 
T ravem ünde . I  do n o t know  th e  p a rt ic u la rs  o f 
th e  case as to  th e  cap tures a t D u isb e rg , b u t I  th in k  
th a t  I  m ay  accept th e  s ta te m e n t o f  th e  I ta l ia n  
C o u rt th a t  th e  G erm an C o u rt recognised th e  
le g a lity  o f  th e  seizure.

A n o th e r  ins tance  o f  the  same k in d  is  to  be fo u n d  
in  th e  case o f The Cotton Plant (10 W a ll.  577). 
A lth o u g h  i t  is  c ite d  in  some tex t-books  as an 
a u th o r ity  th a t  cap tures on  in la n d  w aters are n o t 
le g a l acco rd ing  to  p rize  law , i t  seems to  me to  
es tab lish  th e  opposite . T he  ca p tu re  was .made on 
th e  R oanoke R iv e r, 130 m iles fro m  its  m ou th , and 
was he ld  ille g a l because i t  was c o n tra ry  to  th e  
p ro v is ions  o f a s ta tu te  o f  th e  U n ite d  S ta tes o f 
1864, w h ich  p ro v id e d  th a t  no p ro p e rty  seized o r 
ta ke n  upon  any o f th e  in la n d  waters o f  th e  U n ite d  
S tates by the  nava l forces th e re o f shou ld  be 
regarded  as m a r it im e  p rize . I t  was a rgued th a t  
th is  s ta tu te  was n o t a pp licab le  to  th is  case, and 
app lied  o n ly  to  such in la n d  w aters as th e  g re a t 
lakes. T h is  seems to  me to  be c le a rly  an expres
sion o f o p in io n  th a t  b u t fo r  th e  s ta tu te  a seizure 
upon th is  in la n d  r iv e r  w ou ld  have been a good 
seizure.

S ta r t in g , then , fro m  th e  p ro p o s itio n  th a t  the re  
is  no genera l p r in c ip le  e x c lu d in g  a ll  cap tures on 
in la n d  w a te rs  fro m  th e  o p e ra tio n  o f th e  la w  o f 
p riza , i t  is  necessary to  consider w he the r a cap tu re  
on L a k e  V ic to r ia  N ya n za  fa lls  w ith in  th e  class o f 
cap tures excluded fro m  th e  la w  o f p rize , under 
the  p rin c ip le s  s ta ted  in  th e  passage fro m  W h e a ton  
re fe rre d  to  above, w h ich  has been approved by  the  
la te  P re s id e n t and th e  P r iv y  C ounc il. I n  con
s id e rin g  th is , reg a rd  m u s t be had to  th e  n a tu re  
and c ircum stances o f th e  V ic to r ia  N yanza . I t  is 
a ve ry  la rg e  lake , th e  ch ie f rese rvo ir o f  th e  N ile , 
and  second o n ly  in  size to  L a k e  S u p e rio r am ong 
the  fre sh -w a te r lakes o f th e  w o rld . I t s  grea test 
le n g th  is 250 m iles, i ts  g rea test b re a d th  200 m iles, 
and its  coastline  exceeds 2000 m iles. I t s  area is  
over 26,000 square m iles. I t  is, speaking  ro u g h ly , 
a bou t five -s ix th s  o f  th e  size o f L a k e  S upe rio r, and  
cons ide rab ly  la rg e r th a n  an y  o th e r o f  th e  g re a t 
A m e ric a n  and C anad ian  lakes. A s  lo n g  ago as 
1903 a steam er o f 600 tons was launched  on th e  
lake , and the re  are m an y  steam ers and  c ra f t  
engaged in  tra d in g  upon  i t .  T he  a m o u n t o f 
trad e  done is  ve ry  considerable. T he  V ic to r ia  
N ya n za  is  p a r t ly  in  B r i t is h  and  p a r t ly  in  G erm an 
E a s t A fr ic a , and b o th  G re a t B r i ta in  and G e rm a n y  
d u r in g  th e  w a r have had a rm ed vessels upon i t .

I t  seems to  me th a t  th e  co n d itio ns  o f  such a 
lo c a lity  c le a rly  come under th e  primd facie r ig h ts  
o f cap ture , and  are in  no w ay analogous and  
w ith in  th e  p r in c ip le  a pp licab le  to  cap tu res on la n d  
b y  la n d  w arfa re .

I  th in k  th e  language  o f T aney , C .J . in  th e  case 
o lT h e  Genesee Chief v. FitzHugh  (12 H o w a rd , 
443), speak ing  o f th e  g re a t lakes, is  app licab le  to  
th e  V ic to r ia  N y a n z a : “  These lakes are, in  fa c t, 
in la n d  seas. D if fe re n t  S ta tes b o rde r on  th e m  on 
one side and  a fo re ig n  n a tio n  on th e  o the r. A
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g re a t and  g ro w in g  com m erce is  ca rr ie d  on  upon  
th e m  between d if fe re n t S ta tes and  a fo re ig n  
n a tio n , w h ic h  is  s u b je c t to  a l l  th e  in c id e n ts  and 
hazards th a t  a tte n d  com m erce on th e  ocaan.”  
W ith  th e  excep tion  o f  th e  reference to  d iffe re n t 
S ta tes o f  th e  U n io n  w h ich  a d jo in  on one side o f 
th e  g re a t lakeB, th is  seems to  m e d e sc rip tive  o f 
th e  co n d itio ns  o f  th e  p resen t case. O n  p r in c ip le , 
the re fo re , I  th in k  th a t  cap tu res on L a k e  Y ic to r ia  
N ya n za  are s u b je c t to  th e  la w  o f p rize , and  
a u th o r ity ,  so fa r  as i t  ex is ts , seems to  me to  be 
to  th e  same e ffect.

T h e  nearest ana logy to  th e  lakes o f E  ast A fr ic a  
are  th e  g re a t lakes o f A m e rica  an d  Canada, to  
w h ich  I  have a lready  re ie rre d , and  these have been 
th e  su b je c t o f  d iscussion in  severa l cases in  th e  
U n ite d  S ta tes co u rts . I  do n o t propose to  discuss 
th e m  a t any le n g th  as th e y  are concerned w ith  a 
d iffe re n t question— th a t is, w h e th e r th e  g re a t lakes 
were su b je c t to  th e  A d m ira l ty  ju r is d ic t io n  o f th e  
U n ite d  S ta tes— and  fo r  th a t  purpose g re a t 
co n s id e ra tio n  is  g iven  to  th e  ques tion  o f  w h e th e r 
th e y  can  be ca lle d  “  th e  h ig h  seas.”  A s  I  have 
show n before , ju r is d ic t io n  in  p riz e  is  n o t  con
fin e d  to  cap tu res on th e  h ig h  seas, and  th e re 
fo re  a goon deal o f  th e  d iscussion  in  th e  cases 
m en tioned  is  unnecessary fo r  th is  purpose. I t  
m ay  be m entioned , 'how ever, th a t  A d m ira lty  
ju r is d ic t io n  has been g iven  to  th e  H ig h  C o u rt 
in  U ga n d a  b y  th e  U ganda O rd e r in  C o u n c il o f 
1903, a r t .  16 (1) : “  I n  a l l  m a tte rs  a r is in g  upon 
an y  lake  o r o th e r  nav igab le  in la n d  w a te rs .”

T w o  passages in  th e  A m e ric a n  cases are 
however, I  th in k ,  re levan t. I n  The Genesee Chief 
v. Fits Hugh (ubi sup ) T aney , C. J ., speak ing  o f 
th e  g re a t lakes, s a y s : “  H o s tile  fleets have 
encounte red  on th e m  and p rizes  have been 
m ade.”  I n  speaking  o f p rz e s  he m u s t have 
re fe rre d  to  in c id e n ts  o f  th e  w ar o f  1812, o r 
e a rlie r, because I  f in d  th a t  S tro n g , J . in  The 
Cotton Plant (ubi sap.) p o in ts  o u t th a t  the re  
was no f ig h t in g  upon  the  lakes d u r in g  th e  w a r o f 
th e  re b e llio n . I n  speak ing  o f  th e  a p p lic a tio n  
o f  th e  U n ite d  S tates s ta tu te , to  w h ich  I  have 
a lrea d y  re fe rre d , he s a y s : “  I t  is  obvious th a t  
o th e r waters th a n  those o f  th e  g re a t lakes were 
co n tem p la ted  and  designed to  be in c lu d e d . 
T h e  A c t  was passed d u r in g  th e  w ar o f  th e  rebe l
l io n . . . . T he re  was no  w a r upon th e  lakes, 
an d  th e y  were n o t w ith in  th e  in s u rre c tio n a ry  
d is tr ic ts .”  I  kn o w  o f no  events between 1812 
and th e  w ar o f th e  re b e llio n  w h ich  w o u ld  g ive  
r ise  to  questions o f p rize  on th e  g re a t lakes.

I n  M aye rs ’ A d m ira l ty  L a w  and  P ra c tice , 
p. 512, I  f in d  i t  s ta ted  th a t  questions o f  p r iz e  
on th e  g re a t lakes had n o t a risen  in  th e  
C anad ian  co u rts  since 1812, and  th a t  such cases 
were co llec ted  in  th e  th ir d  vo lum e o f th e  
C anad ian  R e p o rts  o f  A p p e a l Cases. T h e y  seem 
to  have been decisions o f S ir  A le x a n d e r C roke, 
a ju d g e  o f  h ig h  repute .

U n fo rtu n a te ly , I  have n o t been able to  trace  th e  
A m e ric a n  P r iz e  cases to  w h ich  Taney, C .J . re fe rs  
o r  to  o b ta in  th e  C anad ian  rep o rts  m entioned , b u t 
I  th in k  th a t  I  am e n tit le d  to  accept th e  s ta tem en t 
o f th e  C h ie f Ju s tice  in  th e  U n ite d  S ta tes case, and 
th a t  o f the  w r ite r  o f  M ayers ’ A d m ira l ty  L a w  and 
P ra c tice , th a t  such decisions ex is t. I f  th e y  do, 
th e y  seem to  me to  fo rm  a com p le te  ana logy  to  
th e  L a k e  Y ic to r ia  N ja n z a c a s e . A t  th e  t im e  The 
Oenesee Chief v. FitzHugh  (ubi sup.) and  th e  o th e r 
cases as to  A d m ira l ty  ju r is d ic t io n  were decided,

[Prize  Ct .

vessels o f  cons ide rab le  size, th o u g h  n o t th e  
la rge s t, co u ld  app roach  th e  g re a t lakes d ire c t ly  
fro m  th e  sea b y  r iv e r  a nd  cana l, and  some im p o r t 
ance is  a tta che d  to  th is  fa c t  b y  th e  co u rts . T he re  
is , as I  have be fore  p o in te d  o u t, no  d ire c t access 
to  th e  Y ic to r ia  N yanza  fro m  th e  sea, and  th is  
m ig h t be considered  to  d iffe re n tia te  th is  case fro m  
th a t  o f  th e  g re a t lakes. B u t  f ro m  a re p o r t o f S ir  
J o h n  H a y , th e n  S ecre ta ry  o f  S ta te , m ade to  th e  
P re s id e n t o f  th e  U n ite d  S ta tes, c ite d  in  M oo re  s 
D ig e s t o f  In te rn a t io n a l L a w , vo l. 1, p. 698, i t  
appears th a t  be fo re  1817 th e re  was “  no nav igab le  
co nnec tion  between th e m  (th e  g re a t lakes) and the  
ocean.”  I f  th is  is  co rre c t, as I  have no  d o u b t th a t  
i t  is , th e  ana logy  between th e  g re a t lakes and  th e  
Y ic to r ia  N ya n za  is  com ple te .

O n  p r in c ip le  and  a u th o r ity ,  in  m y  o p in io n , these 
cap tures were lega l, a cco rd in g  to  th e  la w  o f p rize , 
and  I  agree w ith  th e  decis ion o f th e  la te  P re s id e n t 
as to  L a k e  T a n g a n y ik a , to  w h ich  th e  same con
s id e ra tio n s  a p p ly  as to  Y ic to r ia  N yanza .

I  m ake th e  o rd e r o f  condem nation , as prayed.
S o lic ito r  fo r  th e  P ro c u ra to r-G e n e ra l, Treasury 

Solicitor.

Monday, March 10, 1919.

(B e fo re  L o rd  St e r n d a l e , P re s id e n t.)

T h e  F r o g n e r . (a)

Pri e court —  Contraband —  Seizure —  Claimants— 
Date when properly passed— Bight to appear. 

When goods are seized as contraband and afterwards 
claimed as prize in a Prize Court, the date at 
which the position or status of the goods is to be 
determined is the date of the seizure. But, apart 
from questions which may arise as regards enemy 
properly or as regards the doctrine of infectio'l> 
there is no rule that the property in the goods which 
are in question should be in the claimants at the 
dale of seizure. Claimants are entitled to appear 
and to assert their claims rf they have the property 
in  the goods at the dale when the claim is put for• 
ward and when the prize proceedings take place. 

T h is  is a case in  which the Procurator-G eneral 
olaimed the condemnation of a certain  quantity  
of lard  which was conditional contraband at the 
date of its seizure on board the Scandinavian  
steamship Frogner.

T he  Frogner sa iled  fro m  N e w  Y o rk  to r  
G o th e n b u rg  on th e  2 9 th  Feb . 1915. In c lu d e d  in  
h e r ca rgo  were 1000 tie rces o f la rd , w h ic h  w°  ' 
consigned by Messrs. A rm o u r  and  Co., o f Chicago, 
to  Messrs. A n to n  C. H e rs k in d  and  Co., o f CopeD' 
hagen. T h e  Frogner, in  accordance w ith  the 
in s tru c tio n s  o f  he r ow ners, ca lled  a t  K irk w a lf io n  
th e  15 th  M a rc h  1915, and  tw o  days la te r  to 
goods were seized b y  th e  c o lle c to r  o f custom 3’ 
a c tin g  u pon  in s tru c tio n s  fro m  L o n d o n . Mes®18' 
A n to n  U. H e rs k in d  and Co. pa id  fo r  th e  g<*’ <'  
on th e  23 rd  M a rc h  1915— th a t is, s ix  days a \te 
th e  seizure. T he re  were tw o  b ills  o f la d in g  
re la t in g  to  th e  goods, one fo r  800 tie rce»  and oD. 
fo r  200 tie rces, bo th  dated th e  8oh Feb. 1915 , a® 
under each o f them  th e  goods were de live rab le  
Messrs. C. H e rs k in d  and Co. o r  th e ir  assignee8- 

T he  case fo r  th e  C row n  was th a t  a t th e  date 
the  seizure th e  p ro p e rty  in  th e  1000 tie rce s^w ^

(a) Reported by J. A. s la t e s , Esq., Earriater » t-L»ff-

T he  Frogner.
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in  one and th e  same ow ner. N o  c la im  was p u t 
fo rw a rd  b y  anyone as to  th e  200 tie rces, and  i t  
was con tended th a t  these were to  be considered as 
co n traband  and  h a v in g  an enem y des tin a tio n , 
an d  shou ld , on th e  m a te r ia ls  before th e  co u rt, 
be condem ned, w h ils t  th e  re m a in in g  800 tie rces 
shou ld  be condem ned also u n d e r th e  d o c tr in e  o f 
in fe c tio n . A lte rn a t iv e ly  i t  was u rged  b y  th e  
C ro w n  th a t  th e  p ro p e r c la im a n ts  were n o t before 
th e  c o u rt, as th e  c la im a n ts  in  th e  p resen t case 
had n o t th e  p ro p s r ty  in  th e  goods a t th e  da te  o f 
th e  seizure and nad th e re fo re  no  r ig h t  to  appear.

T h e  w r it  in  the  case was issued on th e  7 th  M a y  
1915. A n  appearance was en tered  by th e  
c la im a n ts  on th e  9 th  J u ly  1915, as regards th e  
800 tie rces, and a c la im  was f ile d  by th e  c la im a n ts  
in  Sept. 1916.

T h e  learned  P re s id e n t came to  th e  conc lus ion  
th a t  the re  was no evidence w h ich  made th e  200 
tie rces confiscable, and th a t  th e  d o c tr in e  o f in fe c 
t io n , th e re fo re , d id  n o t a p p ly . T h e  second p o in t, 
as to  th e  r ig h t  o f th e  c l ei m anta to  appear, is  the  
o n ly  one w h ich  is no tice d  here.

T h e  Attorney-General (S ir  G o rdon  H e w a rt, 
K .C .) , th e  Solicitor- General (S ir  E . H . P o llo c k , 
K .C .) , and  Bruce Thomas fo r  th e  P ro c u ra to r-  
G enera l.

S ir  Erie Richards, K .C . and Darby fo r  th e  
c la im an ts .

T he  P r e s id e n t  (a fte r  d e a lin g  w ith  th e  f ir s t  
g ro u n d  o f c la im ). —  T he  second g round  p u t 
fo rw a rd  on b sh a lf o f th e  C ro w n  is th a t, i f  th e  
c la im  fo r  condem na tion  fa ils , th e  goods m u s t be 
condem ned fo r  th e  reason th a t  th e  p ro p e r 
c la im a n ts  are n o t before  th e  c o u r t ;  th a t  th e  
p ro p e rty  in  th e  goods n o t h a v in g  passed to  
Messrs. H e rB k in d  and Co. a t  th e  da te  o f  th e  
seizure th e y  have no r ig h t  to  c la im  in  th is  co u rt, 
and , the re fo re , the re  be ing  no  c la im a n t, i t  o u g h t 
to  be p resum ed th a t  th e  goods are  con traband . 
T h is  p o in t is  one o f a ra th e r  te ch n ica l 
characte r.

T here  is no d o u b t a d ic tu m  o f  th e  la te  P re s i
d e n t in  an u n re p o rte d  case, to  w h ich  I  have been 
re fe rre d — th e  H ild ing — th a t w here th e  p ro p e r ty  
m  th e  goods th e  s u b je c t-m a tte r  o f  th e  a c tio n  has 
n o t passed th e  c la im  w o u ld  be d isa llow ed. I  have 
n o t had an o p p o r tu n ity  o f rea d in g  th ro u g h  the  
w hole  o f  th a t  case, and I  am  n o t sure  th a t,  as 
suggested b y  S ir  E r ie  R ich a rd s , i t  is  n o t c o m p li
cated by  th e  question  o f  enem y p ro p e rty . I  th in k  
th a t  th e re  are also o th e r d ic ta  o f th e  la te  P re s i
d en t to  th e  same e ffec t. I f  th a t  is  co rre c t, th e n  
these c la im a n ts  ca n n o t appear because th e y  had 
n o t g o t th e  p ro p e rty  in  th e  goods a t th e  da te  o f 
seizure. T he  persons w ho w o u ld  have th e  
P ro p e rty  in  them  u n d e r th e  c ircum stances w ou ld  
ns M essrs. A rm o u r  and  Co., th e  sh ippers, an d  i t  
seems, as fa r  as I  can g a th e r fro m  th e  cases to  
w h ich  I  have been re fe rred , to  have been c le a rly  
decided by th e  P r iv y  C o u n c il th a t  i f  th e  sh ippe r 
has th e  p ro p e rty  in  th e  goods a t  th e  t im e  o f th e  
seizure, and th e  p ro p e rty  has n o t passed fro m  
“ V? a t th a t  tim e , b u t  he has n o t g o t i t  a t  th e  t im e  o f 
A d ju d ica tio n  and  a t th e  t im e  o f  m a k in g  th e  c la im  
ns cannot appear— th a t  is, he ca n n o t assert h is  
r *g h t to  th e  p ro p e rty  in  th e  P r iz e  C o u rt.

T he  re s u lt is  th is , and  I  canno t th in k  th a t  i t  is 
a r ig h t  conc lus ion— I  am  to ld  th e  p o in t has been 
raised several tim es, b u t n o t decided, and  I  th in k  

o u g h t to  be decided b y  th e  P r iv y  C o u n c il— th a t

th e  goods m ay  be b ro u g h t in to  c o u rt and con
de m n a tio n  asked fo r  and  no g ro u n d  fo r  condem na
t io n  shown, b u t nobody can c la im . T h e  sh ip p e r 
canno t c la im , because he has n o t g o t th e  p ro p e rty  
a t  th e  t im e  th a t  th e  c la im  is  p u t  before  th e  co u rt, 
and th e  consignee canno t c la im  because he had 
n o t g o t th e  p ro p e rty  in  th e  goods a t  th e  da te  o f 
seizure.

N ow , th e  date o f seizure is  u n d o u b te d ly  th e  
da te  a t  w h ich  th e  s ta tu s  o f th e  goods m u s t be 
d e te rm in e d ; b u t, a p a rt fro m  an y  question  o f 
enem y p ro p e rty , w h ich  does n o t arise  in  th is  case, 
I  canno t th in k  th a t  th e re  can be such a s ta te  o f  
th in g s  as th a t  goods w h ich  are n o t lia b le  to  con
de m n a tio n  m u s t rem a in  in  th e  hands o f  th e  
C row n  because the  sh ippe r ca n n o t c la im  as he 
had n o t the p ro p e rty  a t  th e  da te  o f  m a k in g  the  
c la im , and  th e  purchaser canno t because he had  
n o t th e  p ro p e rty  a t  th e  date o f  seizure. T h a t is 
an im poss ib le  p o s itio n , and, fo rm in g  th e  best 
ju d g m e n t th a t  I  can, I  th in k  th a t  th e  person 
who has th e  p ro p e rty  a t th e  t im e  th e  case comes 
in to  c o u rt is  the  person who shou ld  assert i t .

I  w ish, h o w e v ir, to  g ua rd  m yse lf by say ing  th a t  
I  o n ly  come to  th a t  conc lus ion  a p a rt fro m  such 
questions as m ig h t  a iis e  as to  enem y p ro p e rty  o r 
possib le in fe c tio n . I t  m ig h t ve ry  w e ll be Baid 
th a t  th e  goods were in fe c ted  a t th e  t im e  o f 
seizure, and  you  ca n n o t d is in fe c t them  by  passing 
th e  p ro p e rty  on to  them  a fte rw a rds . A p a r t  fro m  
questions o f  th a t  so rt, and  in  a s im p le  case such 
as th e  presen t, in  m y  o p in io n  th e  person who has 
th e  p ro p e rty  in  th e  goods a t  th e  t im e  o f  th e  
m a k in g  o f th e  c la im  is  th e  person e n tit le d  to  
assert th a t  r ig h t ,  and th e re fo re  th e  goods in  th is  
case m u s t be released to  th e  c la im a n ts . As, 
however, th e  c la im a n ts  have b ro u g h t th e  w hole 
tro u b le  upon them selves b y  d e c lin in g  to  g ive  any 
accoun t o f  th e  o th e r 200 tie rces, I  do n o t th in k  
th e y  o u g h t to  have an y  costs.

S o lic ito r  fo r  th e  P ro cu ra to r-G e n e ra l, Treasury 
Solicitor.

S o lic ito rs  fo r  th e  c la im an ts , Thomas Cooper 
and  Co.

March 31, A pril 1 and 2, 1919.
(B e fo re  L o rd  S t e r n d a l e , P res iden t.)

T he E dna. (a )
Prize Court— Vessel registered as neutral—Nominally 

owned by company in  neutral country— Actually 
owned by enemy alien— Outbreak of war— Un
neutral service—Transfer of ownership— Validity 
of transfer— Declaration of London 1909, art. 56.

Prior to the outbreak of the war with Germany in  
1914, a vessel which had been registered in  the 
neutral country N ., was transferred to a company 
in  the neutral country M ., and registered in M . 
Although the vessel had been transferred to and 
was nominally owned by the company in M . , she was 
actually owned and controlled by an enemy alien 
who was, in fact, the company, there being but one 
or two other nominal shareholders in the same. At 
the time of the outbreak of war there was much 
political trouble in M „  and in order to avoid being 
requisitioned by one or other of the contending 
pxrties in M ., the vessel flew the German flag for 
a short period. Later on in  Aug. 1914 she sailed

c u )  Reported by J. A . Slates , Es-j , Barrieter-at-Law.
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with coal and other supplies from, an American 
port, but resumed the flag of M . The coal and the 
supplies were transferred to a German cruiser in 
the Pacific Ocean. In  1915 the vessel wai 
requisitioned by each of the contending factions of
M . in  turn, but eventually she was sold to a firm  
carrying on busineis at San Francisco. In  Jan. 
1916, subsequently to the sale, the vessel was 
captured by the British and proceedings were taken 
for her condemnation on the ground that the sale 
was invalid and that she ought to be regarded as 
an enemy vessel.

Held, that upon the evidence and the whole circum
stances of the case the sale of the vessel was bona, 
fid e  and not carried out to evade the consequences 
to which she would have been exposed under 
art. 56 of the Declaration of London if  she had been 
an enemy vessel, and the shipping of coal and 
other goods with their subsequent transfer to the 
German cruiser did not make the vessel an 
auxiliary of the German navy and liable to 
condemnation. The court thereupon ordered the 
vessel to be released, but made no order as to 
costs.

ow nersh ip  and th e  fla g  she had  been f ly in g  were 
considered; th e  vessel had u n d o u b te d ly  been a c t
in g  as an  a u x il ia ry  o f th e  G erm an  flee t, and  th e  
sale was ca rr ie d  o u t fo r  th e  pu rpose  o f evad ing  
th e  consequences o f h e r act.

O n  b e h a lf o f th e  c la im a n ts  i t  was contended 
th a t  th e  Edna never was an a u x il ia ry  o f the 
G erm an  fleet, and  th a t  a t  th e  t im e  o f s u p p ly in g  
coal and  o th e r goods to  th e  Leipzig she was f ly in g  
th e  M ex ican  fla g  an d  used to  be considered as a 
n e u tra l vessel. T h e  purchase was a purchase 
fro m  a n e u tra l and  was m ade q u ite  bona fide, and 
th e  c la im a n ts  were e n t it le d  to  th e  re tu rn  o f the  
vessel to g e th e r w ith  damages fo r  d e te n tio n  and 
fo r  wear and tea r.

T h e  Attorney-General (S ir  G ordon  H e w a rt, 
K .C .), th e  Solicitor-General (S ir  E d w a rd  P o llo ck . 
K .C .) , and D . Stephens, fo r  th e  P ro c u ra to r- 
G eneral.

S ir  Erie Richards, K  C. and  Le Quesne, fo r  the 
c la im a n ts .

T he  fo llo w in g  a u th o r it ie s  were re fe rre d  to  in  
th e  course o f th e  a rg u m e n t:

T h i s  was a case in  w h ich  th e  P ro c u ra to r-G e n e ra l 
asked fo r  th e  condem na tion  o f th e  steam ship  
Edna  on  th e  g ro u n d  th a t  she wa3 an enem y 
vessel, o r  a lte rn a tiv e ly  th a t  she had been engaged 
in  u n n e u tra l service. T he  c la im  o f th e  C ro w n  
was res is ted  b y  M essrs. Sudden and C h ris tenson , 
a  f irm  c a rry in g  on business a t  San F ranc isco , by 
w hom  th e  vessel had  been b o u g h t in  O ct. 1915.

T he  vessel was o r ig in a lly  a N o rw e g ian  one and 
k n o w n  as th e  Jason. I n  1910 she was so ld  to  a 
M e x ica n  f irm , th e  L lo y d  M exicano  Société 
A n o n ym e , w hen h e r nam e was changed to  th e  
Mazatlan. T h is  M ex ican  f irm  re a lly  consis ted o f 
one m an, a G e rm an  nam ed Jebsen. A f te r  the  
sale she was tra n s fe rre d  fro m  th e  N o rw e g ian  to  
th e  M ex ican  re g is try , and  she flew  th e  M ex ican  
flag . O w ing  to  th e  fears o f be ing  req u is itio n e d  
b y  one o r  o th e r o f th e  p a rtie s  w h ich  were f ig h t in g  
in  M ex ico , each o f  w hom  c la im e d  to  be th e  
G ove rnm en t, th e  owners p laced he r u n d e r th e  
G e rm an  flag , b u t  she was never reg is te red  as a 
G e rm a n  sh ip . A t  th e  t im e  o f th e  o u tb re a k  o f 
w a r she was f ly in g  th e  G erm an flag , b u t soon a f te r 
w ards  she reve rted  to  th e  M ex ican  flag, and w h ils t  
u n d e r th a t  flag , on one occasion in  th e  m o n th  o f 
O c t. 1914, she ca rr ie d  coal and  o th e r goods w h ich  
w ere tra n s fe rre d  to  th e  G e rm an  c ru ise r Leipzig 
in  th e  P a c ific  Ocean. S ubsequently  she was 
engaged in  tra d in g  on th e  P a c ific  coast, and 
d u r in g  1915 she was ta ke n  and  re q u is it io n e d  in  
tu rn  b y  each o f th e  co n ten d in g  p a rtie s  in  M ex ico. 
I n  O ct. 1915, as a lrea d y  s ta ted , th e  vessel was 
so ld  to  th e  p resen t c la im a n ts , w ho changed he r 
nam e to  th e  Edna, and i t  was w h ils t  she was 
upon  a voyage in  N o v . 1915 th a t  she was ca p tu re d  
and  ta k e n  to  th e  F a lk la n d  Is la n d s , w here p ro 
ceedings were in s t itu te d  a g a in s t her, b u t a f te r 
w ards tra n s fe rre d  to  th e  H ig h  C o u rt. T h e  Edna 
was reg is te re d  as an A m e ric a n  sh ip  im m e d ia te ly  
a f te r  h e r purchase by the  c la im an ts .

O n  b e h a lf o f  th e  C ro w n  i t  was con tended th a t  
u n d e r a l l  th e  c ircum stanoes o f th e  case th e  vessel 
o u g h t to  be condem ned. I f  she had been a n e u tra l 
vessel th e  m ere ca rria g e  o f  co n traband  to  th e  
G erm an  o ru ise r Leipzig w o u ld  n o t have been 
su ffic ie n t to  s u b je c t her to  condem nation , as she 
wae n o t ta ke n  in  th e  aot, bu t when th e  rea l

The Vrow E lizabeth , Eoscoe’ s E ng lish  P rize Cases, 
vo l. 1, p. 409 ; 5 Ch. E ob. 2 ;

The M ine rva , Eosooe, vo l. 1, 591 ; 6 Ch. E ob. 3J» > 
The B a ltica , Eosooe, vo l. 2, 628; 11 Moo., P. 

141 ;
The Georgia, 7 W a ll. 32 ; -
The S t. Tudno, 13 Asp. M a r. Law  Cas. 516; 11° 

L .T .E e p .  634 ; (1916) P .2 9 1 ;
The A lw in a ,  13 Asp. M a r. Law  Cas. 311 ; 118 L . I -  

Eep. 97 ; (1918) A . C. 444 ;
The P roton, 14 Asp. M ar. L a w  Cas. 468 ; 118 L . i -  

Eep. 519 ; (1918) A . C. 578.

T h e  P r e s id e n t .— T h e  C ro w n  in  th is  case }8 
a sk in g  fo r  th e  condem na tion  o f a sh ip  w h ich  18 
now  ca lled  th e  Edna. She was o r ig in a lly  a 
N o rw e g ia n  sh ip  ca lled  th e  Jason, and  th e n  boug 
b y  a com pany, to  w h ich  I  s h a ll have reason 
re fe r  la te r, and  nam ed th e  Mazatlan, u n d e r w hic 
nam e she co n tin ue d  fo r  some t im e  u n t i l  she 
b o u g h t b y  th e  p resen t c la im a n ts , w hen she wa 
nam ed th e  Edna. She was b o u g h t some tim e  ' 
th e  e a rly  p a r t  o f 1914 b y  a com pany ca lled  t  
L lo y d  M ex icano  Société A n o n ym e , and  th a t  c0®  
p a n y  was re a lly  M r .  Jebsen. H e  was th e  com 
pany . T he re  w ere one o r  tw o  n o m in a l shar 
ho lde rs , b u t he he ld  s u b s ta n tia lly  a l l  th e  shar« • 
I  suppose th e  sh ip  was on  th e  N o rw e g ia n  rég is  
before she was b o u g h t b y  th a t  com pany, and 8 
was tra n s fe rre d  to  th e  M ex ican  re g is try  and  n 
th e  M ex ican  flag . ,

She w e n t on a voyage w h ioh  las ted  fro m  M arc 
to  M a y  1914. She w en t n o r th  to  San Francisco» 
an d  th e n  to  M ex ican  p o rts  a nd  back. -1014

T he  n e x t voyage las ted  f ro m  M a y  to  A u g . 1- i 
W h e n  she g o t to  th e  p o r t  o f L o s  A n g e lo 8 
cu rious  tra n s a c tio n , w h ich  I  do n o t y e t unde 
stand, to o k  place. A t  th a t  t im e  the re  waB ,  
good deal o f  tro u b le  in  M ex ico . T w o  sections 
th e  c o m m u n ity  were engaged in  h o s tilit ie s  w i 
one ano th e r, and the re  was a question  as 
w h e th e r tro u b le  m ig h t n o t arise  w ith  th e  U n ite  
S ta tes. I t  is said, to r  th a tlre a so n , th a t  th e  owns 
o f th e  sh ip  decided to jt ra n s fe r  h e r to  th e  G erm a“  
re g is te r and to  p u t  he r u n d e r th 8  G erm an tWS* 
the  reason be ing  th a t  i f  th e y  p u t he r under 
n e u tra l flag  n e ith e r o f  th e  co n ten d in g  fa c tio ns  
H ex ico  w ou ld  re q u is it io n  her, whereaB i f  8
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rem a ined  u n d e r th e  M ex ican  flag , as th e y  b o th  
ca lled  them selves th e  M ex ican  G ove rnm en t, 
e ith e r o f them  m ig h t  do so.

T he  owners m ean t f ir s t  to  tra n s fe r  he r to  th e  
U n ite d  S ta tes ’ flag , b u t th e y  were n o t able to  do 
th a t  in  consequence o f th e  A m e ric a n  la w  o f 
re g is tra tio n . W h a t th e y  d id  was to  g e t a docu
m en t w h ich  I  have n o t seen, a docum en t fro m  
th e  G erm an  C onsu l a t San P e d ro  ( th e  p o r t  o f 
L o s  A nge los), w h ich  a llow ed th e m  te m p o ra r ily  to  
p u t  on th e  sh ip  a G erm an p o r t  o f  re g is try , 
and  to  f ly  th e  G e rm an  flag . T h e y  p a in te d  o u t 
th e  nam e o f th e  M ex ican  p o r t  o f  re g is try , “  L a  
P az,”  and  p a in te d  in  “  H a m b u rg ,”  and p u t  he r 
u n d e r th e  G e rm an  flag . N ow , as I  have said, I  
have n o t seen th a t  docum ent. I t  is  sa id on  th e  
one hand  th a t  i t  was fo r  one voyage o n ly , and, on 
th e  o the r, i t  was to  enable th e  owners to  f ly  the  
G erm an  fla g  so lo n g  as i t  was convenien t. I  
sh a ll a d o p t th a t  v iew  as be ing  th e  co rre c t one. 
U n d o u b te d ly  she never was reg is te red  as a 
G erm an  sh ip , and u n d o u b te d ly  on  th e  evidence 
before m e he r M ex ican  re g is try  was never ta ke n  
o ff, and  I  canno t see th a t  th a t  tra n s fe r  cou ld  
have th e  s lig h te s t efEect upon  th e  ow ne rsh ip  o f  
th e  vessel. A s  a m a tte r  o f fa c t  a t  th a t  t im e  w a r 
had  n o t b roken  o u t ; b u t i f  i t  had , and  she had 
been m et b y  a B r i t is h  sh ip  w h ile  f ly in g  th e  
G erm an  flag , i t  m ig h t have been d if f ic u lt  fo r  he r 
to  deny G e rm an  n a tio n a lity .  B u t  w a r had  n o t 
b roken  ou t, and  n o th in g  o f th e  s o rt happened, 
and in  th e  tra n s a c tio n  its e lf  I  can see n o th in g  
th a t  a lte rs  th e  ow nersh ip  o f th e  vessel. I  do n o t 
see th a t  i t  a lte re d  he r re g is try , b u t, a t  an y  ra te , i t  
d id  n o t a lte r  he r ow nersh ip , and  she co n tin ue d  
th e  p ro p e r ty  o f  th e  M ex ican  com pany— th a t  is, 
o f M r .  Jebsen. O n  th e  n e x t voyage she le f t  on 
th e  23 rd  A u g . 1914, and , th e re fo re , in  th e  m ean
tim e  w a r had b roken  ou t, and I  w i l l  ta ke  i t ,  and I  
th in k  i t  is  a fa c t th a t  she ha d  n o t res to red  
h e rse lf to  h e r M e x ica n  name, and  had n o t p a in ted  
o u t th e  w ord  “  H a m b u rg  ”  and  ho is ted  the  
M exican  flag .
. T he re fo re , a t  th e  o u tb re a k  o f w a r, w h e th e r 

R ig h tly  o r  w ro n g ly , she was f ly in g  th e  G erm an  
flag  a t San F ranc isco . W hen th e  voyage com 
menced on  th e  23rd  A u g . she sa iled u n d e r th e  
M ex ican  flag , and  th a t  voyage co n tin ue d  to  th e  
-n d  O c t. A s  before , she w e n t n o r th  and  g o t a 
®argo o f  lu m b e r and  also a genera l cargo, and 
then  she sh ipped some coal, and  sh ipped i t  in  such 
a w ay th a t  i t  cou ld  be g o t o u t w ith o u t d is tu rb in g  
the reBt o f  th e  cargo. She to o k  on  board  a ge n tle 
m an o f th e  nam e o f  T ra u b , a G e rm an  w ireless 
opera to r, and  in  th e  course o f h e r voyage she to o k  
fm  some o th e r people, a M r.  Z u r-H e lle  and  h is  
w ife  and ano th e r la d y , and  a t  one tim e  som ebody 
connected w ith  th e  G e rm an  n a va l service, 
fu r th e r ,  some packages w h ich  con ta ined  gun- 
SlghtB and  perhaps o th e r th in g s  u se fu l fo r  a sh ip  
° f  w a r were ta ke n  on  board. I  t h in k  th e  packages 
w®re m arke d  “  R e m in g to n  ty p e w rite rs .”  T he  
''orelesa o p e ra to r on b oa rd  was a gen tlem an  nam ed 
U  uncan S m ith , and  he seems to  me to  have 
behaved w ith  g re a t resource and  g re a t courage 
th ro u g h o u t th e  voyage. T he  ch ie f o ffice r was a 
gen tlem an  nam ed W a lte rs , w ho appears to  have 
‘tone th e  same. H e  had  refused to  serve in  the  
®hip w h ile  she was u n d e r th e  G e rm an  flag , b u t  
t>e had re jo in e d  her, toge the r w ith  th e  cook, when 
8“ 9 came u nder th e  M ex ican  fla g  aga in . T ra u b  
Was sh ipped because i t  was suggested th a t  M r .

S m ith  w o u ld  n o t  w o rk  th e  w ire less in s ta lla t io n  
as M r .  Jebsen w ished h im  to  do.

I  have no  d o u b t w ha tever th a t  th e  coal was 
shipped, and th e  o th e r goods also, fo r  th e  purpose 
o f be ing  tra n s fe rre d  to  th e  G e rm an  c ru ise r 
Leipzig. I  e n t ire ly  accept M r .  D u n ca n  S m ith ’s 
evidence th a t  he was asked to  com m un ica te  w ith  
th e  Leipzig and  keep in  touch  w ith  her fro m  th e  
t im e  th e y  came w ith in  range. W h a t  he d id , 
however, was to  p u t  th e  w ire less in s ta lla t io n  o u t 
o f o rd e r in  such a w ay th a t  i t  w ou ld  n o t com 
m un ica te  w ith  th e  Leipzig. O n ly  one person 
cou ld  be in  th e  w ire less room  a t a t im e , and  so 
he was ab le  to  appear to  p roduce  th e  spark, and  
to  appear to  Jebsen a nd  C a p ta in  P au lsen  as 
th o u g h  he was t r y in g  to  g e t in to  to u ch  w ith  th e  
sh ip , b u t cou ld  n o t g e t an  answer. I n  th a t  w ay 
he p reven ted  com ple te  to u ch  be ing  k e p t w ith  th e  
Leipzig as had  been in te n d e d ; b u t  th e y  d id  m eet, 
and Jebsen and  th e  G e rm an  officer w e n t on b o a rd  
th e  Leipzig w ith  one o f  th e  lad ies, and i t  is  sa id  
th a t  some o f th e  packages were tra n sh ip p e d . T he  
coal was n o t passed to  h e r the re . I  have no 
d o u b t th a t  th e  in te n tio n  was th a t  th e  packages 
w h ich  I  m en tioned  shou ld  be p u t  on  board  her, 
and  th e  coal also, and  I  th in k  th a t  th e  s to ry  to ld  
b y  the  m aste r and  some o f th e  o thers  on board  
th e  sh ip  th a t  th is  v is it  was m e re ly  a m a tte r  o f 
cou rtesy, and  th a t  th e y  w e n t on  board  as a 
m o rn in g  ca ll, is  a l l  nonsense. I t  was n o t 
w o rth  w h ile  to  p u t  i t  in  an  a ffid a v it 
as no  one cou ld  believe i t .  T he n  th e  sh ip  
w en t on to  G uaym as, w here th e  coal was 
d ischa rged  in to  lig h te rs , and  I  have no  d o u b t 
th a t  w h a t M r .  S m ith  says he was to ld  on  th e  
voyage back to  San F ra nc isco— nam e ly , th a t  th e  
Leipzig had  g o t th e  coal— was tru e . I  do n o t 
believe a w o rd  o f  th e  s to ry  to ld  to  th e  c o n tra ry , 
and I  do n o t believe a w o rd  o f th e  s to ry  th a t  th e  
coal was landed  a t G uaym as. T he n  th e  sh ip  w e n t 
on, an d  h a v in g  in  th e  m ean tim e  d ischa rged  he r 
cargo g o t to  San F ra nc isco  on  th e  2nd O ct. She 
w e n t a n o th e r voyage u n d e r th e  M ex ican  flag , 
la s t in g  t i l l  th e  8 th  O c t. 1915, and  th e  reason th a t  
th a t  voyage las ted  so lo n g  was th a t  she was 
req u is itio n e d  by  one o f  th e  fa c tio n s  in  M ex ico, 
and th e n  fe l l  in to  th e  hands o f  th e  o th e r p a rty . 
T h e y  k e p t he r and  w o u ld  n o t le t  h e r go u n t i l  th e y  
g o t a co n s id e ra tio n  fo r  d o in g  i t — 15,000 do lla rs . 
I n  O ct. and  N o v . 1915 she was on  a voyage a long  
th e  coast fo r  he r p resen t owners, th e  c la im a n ts  in  
th is  case. O n  th e  7 th  Dec. 1915 she was ch a rte re d  
to  W . R . G race  and  Co., and  in  Jan . 1916 she was 
seized b y  th e  C row n , and  th e  ques tion  now  is  
w h e th e r she o u g h t to  be condem ned. T h a t is  th e  
h is to ry  o f  th e  vessel as fa r  as need be m en tioned , 
a p a rt fro m  he r passing in to  th e  hands o f th e  
p resen t c la im a n ts , w h ich  I  w i l l  now  deal w ith .

T he  question  o f  th e  tra n s fe r  o f  th e  vessel seems 
to  have o r ig in a te d  e a rly  in  1915. I n  J a n u a ry  o f 
th a t  yea r a C a p ta in  R in d e r, w ho had  been in  th e  
W h ite  S ta r  service, was c a rry in g  on  business a t 
San F ra nc isco  as a m a rin e  su rve yo r and s h ip p in g  
b roke r. C orrespondence to o k  place between h im  
an d  M r.  Jebsen, w ith  th e  re s u lt th a t  on th e  
15 th  Feb . 1915 an agreem ent was made b y  th e  
L lo y d  M exicano  S .A . w ith  a com pany ca lled 
th e  E xe c u tiv e  C om pany, fo r  th e  sale to  them  o f 
th e  sh ip . B u t  she was s t i l l  in  th e  hands o f th e  
M exicans, and th e  owners were indeb ted  to  th e ir  
bankers, w ho were represented by  a M r. W ils o n . 
T h e  ow ners a lso w anted an advance to  g e t the
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sh ip  free . T h e  re s u lt  was th a t  th e  sh ip  waB 
tra n s fe rre d  to  M r .  W ils o n  on  th e  5 th  A p r i l ,  
re a lly  to  secure th e  m oney o w in g  b y  th e  owners 
to  th e  hank , an d  also, i f  possible, to  g e t h e r p u t  
u n d e r th e  A m e ric a n  flag .

F o r  reasons w h ic h  i t  is  n o t necessary to  discuss, 
M r .  W ils o n  tra n s fe rre d  he r to  a com pany called 
th e  W e s te rn  P a c if ic  S team sh ip  C om pany, b u t 
M r .  W ils o n  re a lly  was th a t  com pany. I t  o n ly  
ha d  50 d o lla rs  o f  c a p ita l. I t  was supposed to  be 
able to  fa c il i ta te  m a tte rs , perhaps, w ith  rega rd  to  
re g is try , and to  m ake m a tte rs  easier in  case o f h is  
dea th . O n  th e  23 rd  S ept, th e  sh ip  was released 
and sa iled to  S in  F ranc isco . O n  th e  1st O c t. th e  
c la im a n ts  b o u g h t i t  fo r  125,000 do lla rs , a p rice  
w h ic h  le f t  a p ro f it  o f 10,000 d o lla rs  to  th e  E xecu 
t iv e  C om pany, and th e  m oney was p a id  b y  th ree  
cheques —  114,000 d o lla rs  to  M r.  W ils o n ,
10,000 d o lla rs  to  th e  E xe c u tiv e  C om pany, and 
1000 d o lla rs  to  th e  same com pany fo r  some m oney 
th a t  had  been deposited. T h re e  b ills  o f sale were 
g ive n — one fro m  the  L lo y d  M exicano  S .A . to  th e  
W e s tc ra  P a c ific  S team sh ip  C om pany, one fro m  
th a t  com pany to  th e  E x e cu tive  C om pany, and one 
fro m  th a t  com pany to  the  c la im a n ts .

T he  f ir s t  ques tion  is  : was th a t  a rea l tra n s fe r  ?
I  have n o t th e  lea s t d o u b t th a t  i t  was, and, 
indeed, i t  is  n o t se rious ly  con tended b y  th e  
C ro w n  th a t  i t  was n o t. I  th in k  th a t  the re  is 
n o th in g  w ha teve r to  cast an y  d o u b t on th e  fa c t 
th a t  th e  c la im a n ts  hon es tly  b o u g h t th is  sh ip  fo r  
th e ir  ow n purposes a nd  p a id  fo r  i t .  T he re  were 
o th e r persons w ho were in te res ted , persons who 
to o k  so m any shares in  th e  sh ip , as people c a rry 
in g  on such a business g e n e ra lly  have, b u t  i t  was 
a re a l genuine  tra n s a c tio n , and  th e  o n ly  question  
re m a in in g  is  : was th e re  a n y th in g  to  p re ve n t th e ir  
g e t t in g  a t i t le  ? T h e  f ir s t  p o in t ra ised is  t h is : I t  
is  sa id  th a t  th is  sh ip  was an  a u x il ia ry  vessel and  
n o t  a p a r t  o f th e  G e rm an  navy , b u t an  a u x ilia ry , 
som etim es ca lle d  a flee t a u x ilia ry , and , the re fo re , 
she was in  th e  p o s itio n  o f a sh ip  o f  w ar, and 
c o u ld  n o t  be tra n s fe rre d  d u r in g  w a r tim e .

I  w i l l  assume th a t  a sh ip  o f w a r canno t 
be tra n s fe rre d  d u r in g  w a r t im e ; b u t was th is  
s h ip  a n y th in g  o f  th a t  k in d  ? I n  m y o p in io n  the re  
is  no  evidence th a t  she was. W h a t she d id  
was th is , and  I  have to  ta ke  th e  evidence before  
m e. W e  ca n n o t g e t th e  evidence fro m  th e  persons 
m oBt concerned. M r.  Jebsen. i t  is  said, w e n t dow n 
in  a G erm an  subm arine . M r .  Z u r-H e lle  w en t on 
b o a rd  th e  Leipzig, and  w e n t dow n in  her, and, 
th e re fo re , I  ca n n o t g e t a n y  in fo rm a tio n  fro m  
th e m . T h e y  lo s t th e ir  lives se rv ing  th e ir  co u n try , 
an d  I  see n o th in g  to  be sa id  aga ins t e ith e r o f 
th e m . B u t  on  th e  ev idence th a t  I  have, th e  fa c ts  
a re  these. A n  o rd in a ry  m e rch a n t sh ip  u n d e r the  
M e x ica n  fla g , ow ned a t th e  t im e  b y  G erm ans, 
a lth o u g h  n o m in a lly  b y  a M ex ican  C om pany, was 
d o in g  he r o rd in a ry  business o f tra d in g  a b o u t the  
coast. H e r  ow ner, kn o w in g  th a t  the re  was a 
G e rm a n  c ru ise r o r  c ru isers  about, gets an in t im a 
t io n  th a t  one o f them  requ ires coal. H o w  he g o t 
th e  in fo rm a tio n  I  n e ith e r know  n o r care, and  he 
also g o t th e  in fo rm a tio n  th a t  c e rta in  o th e r th in g s  
were to  be p u t  on  board, and ce rta in  persons. H e  
a lso go t in fo rm a tio n , I  shou ld  th in k ,  o f  th e  
n e ighbou rhood  in  w h ich  th e  sh ip  was lik e ly  to  be 
spoken, and so he loaded th e  coal and th e  o th e r 
th in g s  and  to o k  th e  passengers on board, and 
gave o rders  to  th e  w ireless te le g ra p h is t to  g e t in  
to u ch  w ith  th e  Leipzig, and to  keep in  to u ch  u n t i l
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th e y  co u ld  a rr iv e  a t  th e  p lace where th e  coal could 
be tra n s fe rre d , and  th a t  was done.

I t  is  said th a t  th a t  m akes he r an a u x ilia ry , 
and I  have an a ff id a v it f ro m  th e  A d m ira l ty  s ta tin g  
th a t  a rrangem en ts  were m ade b y  th e  G erm ans to  
have o th e r  a u x ilia r ie s  on th a t  coast. B u t  th a t  
a ffid a v it does n o t te l l  us w h a t a “  flee t a u x ilia ry  ’ 
is , and  nobody can te l l  me. I  have asked fo r  a 
d e fin it io n , b u t have n o t g o t one, and s t i l l  less have 
I  g o t a d e fin it io n  o f an a u x ilia ry . B u t ,  w hatever 
i t  m ay be, I  am  c e rta in  th is  sh ip  was n o t one, and 
th a t  a m ere co n tra b a n d  tra n s a c tio n  o f th is  k in d , 
o f  su p p ly in g  coal to  th e  enem y as an in c id e n t o f a 
voyage upon th e  vessel’s ow n business does n o t 
c o n s titu te  he r a vessel o f th a t  k in d .

I  do n o t th in k  th a t  I  shou ld  have had an y  doubt 
a bou t th e  m a tte r  even i f  I  had been le f t  w ith o u t 
a u th o r ity  ; b u t  I  have d is t in c t  a u th o r ity  in  the 
decis ion o f  th e  P r iv y  C o u n c il in  th e  Alwina  case 
(ubi sup.). I n  th a t  case th e re  was no question 
th a t  th e  sh ip  was ta k in g  coal to  a G e rm a n  ship, 
and  i t  was a rgued by th e  th e n  A tto rn e y -G e n e ra l 
th a t  th a t  c o n s titu te d  he r an  a u x ilia ry . I f  i t  was 
m ere ly  a question  o f con traband , she co u ld  n o t be 
cap tu re d  a fte r  th e  conc lus ion  o f th e  voyage on 
w h ich  th e  a c t was co m m itte d  ; b u t  i f  she was an 
a u x ilia ry , poss ib ly  she m ig h t.  T h e  P r iv y  C ounc il 
decided th a t  she cou ld  no t, and  th a t  i t  was m ere ly  
a question  o f  con traband . I t  seems to  me th a t  is 
e xa c tly  th e  same case as th is .

I  was re fe rre d  to  a correspondence between our 
A m bassador in  W a s h in g to n  and  M r.  L a n s in g , 
S acre ta ry  o f  S ta te  fo r  th e  U n ite d  S ta tes, w ith  
re g a rd  to  some vessels w h ich  were in te rned  
in  A m e rica . O f course, I  sh o u ld  pay g rea t 
a tte n t io n  to  w h a t those gen tlem en  s a id ; b u t 
th e y  are n o t decisions, and  a ll  i t  comes to  i8 
t h i s : th a t  M r.  L a n s in g  m a in ta in e d  th a t  the 
vessel was a te n de r o f th e  w a rsh ip . I f  she was, 
th e n  she comeB perhaps w ith in  th e  m ean ing  o f an 
a u x ilia ry . H e  m ay have been r ig h t  o r  he may 
have been w ro ng  in  say ing  th a t  she was a te n de r, 
b u t  th is  sh ip , th e  Edna, was n o t a tender, and 
th e re fo re  th a t  correspondence does n o t th ro w  any 
l ig h t  on th e  m a tte r . A n y  case th a t  is  a ttem p ted  
to  be made upon th e  g ro u n d  o f the  Edna  be ing a 
fle e t a u x il ia ry  fa ils , as she was n o th in g  o f tb  
so rt. ,

B u t  th e n  i t  is sa id  she was enem y p ro p e rty , an“  
th a t  she cou ld  n o t become a n y th in g  else p u rin e  
th e  w ar. I f  she is  a m e rch a n t sh ip , acco rd ing  t? 
th e  decis ion in  The Baltica (ubi sup.), she cou 
be acqu ired  b y  a n e u tra l d u r in g  th e  w a r so Iona 
as i t  is  a bona fide tra n s fe r , as I  have h e ld  th is  
be. I  w i l l  assume th a t  she was enem y p rope r } 
— a G erm a n  vessel. I  have a lready  expressed m? 
o p in io n  th a t  w h a t to o k  place as to  th e  change “  
th e  fla g  fro m  M ex ican  to  G erm an, and f r “  
G erm an  to  M ex ican , has n o th in g  to  do w ith  to 
ques tion  o f ow nersh ip . B u t  I  w i l l  assume th a t 
am  e n t it le d  to  go beyond th e  e n t ity  o f t “  
M ex ican  com pany and to  lo o k  a t th e  persons w 
were re a lly  conce rned ; and I  w il l  assume *n 
th is  vessel was a G erm an-ow ned m erch a n t 
a t  the  b e g in n ing  o f th e  war. I  can f in d  n o th i # 
to  show th a t  she ca n n o t be bond fide b o u gh t by . 
n e u tra l and tra n s fe rre d  to  a n e u tra l fla g  a8 ® 
vessel was. I  f in d  a d is t in c t  s ta te m e n t th a t  8 
cou ld  in  th e  case o f The Baltica (ubi sup.), and . 
o n ly  a rg u m e n t to  th e  c o n tra ry  is  th a t  th a t  can . 
be done u n d e r a r t .  56 o f th e  D ec la ra tion  
L o n d o n . A r t .  56 is to  th is  e f fe c t : “  T he  trans
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o f an enem y vessel to  a n e u tra l fla g  effected 
a f te r  th e  o u tb re a k  o f  h o s t ilit ie s  is  v o id  unless i t  is  
p roved  th a t  such tra n s fe r  was n o t made in  o rde r 
to  evade th e  consequences to  w h ich  an enem y 
vessel is  exposed.”

N ow , as such, th a t  m us t be read  in  c o n ju n c tio n  
w ith  th e  p rev ious a r t .  5 5 : “  T h e  tra n s fe r  o f  an 
enem y vessel to  a n e u tra l f la g  e ffected before the  
o u tb re a k  o f h o s t ilit ie s  is  v a lid  unless i t  is  p roved  
th a t  Buch tra n s fe r  is  made to  evade th e  conse
quences to  w h ich  an enem y vessel is  exposed.”

T h e  d iffe rence  between th e  tw o  is  th a t  before 
th e  w a r prima facie  th e  tra n s a c tio n  is  good ; b u t 
i t  m ay be shown to  be bad i f  i t  is  to  avo id  th e  
consequences to  w h ich  an enem y vessel is exposed. 
B u t  a f te r  th e  war, prima, facie  i t  is  in v a l id ;  b u t 
i t  m ay  be show n to  be v a lid  i f  i t  is p roved  th a t  
such a tra n s fe r  was n o t m ade in  o rd e r to  evade th e  
consequences to  w h ich  an enem y vessel as such is  
exposed. N ow , i t  was a rgued  fo r  th e  C ro w n  th a t  
a vessel b y  reason o f  be ing  an  enem y vessel is  
a lw ays exposed to  c e rta in  consequences, and  
th e re fo re  she never cou ld  be tra n s fe rre d  v a lid ly , 
because she m ig h t a lw ays evade th e  consequences 
o f  be ing  an enem y vessel.

I  th in k  th a t  th e  S o lic ito r-G e n e ra l ra th e r  d is 
c la im ed  a w ish to  p u t  th e  a rg u m e n t as h ig h  as 
th a t,  b u t, i f  i t  is  n o t p u t  as h ig h  as th a t, 
in  m y  v iew  i t  comes to  n o th in g , because i f  
th e  sale is  made bora fide, as th e  pu rchaser 
wishes to  ge t th e  sh ip  fo r  h is  ow n purposes, th a t, 
in  m y  op in io n , is  n o t made to  evade th e  conse
quences to  w h ich  an enem y vessel is  exposed. I t  
does, no doub t, p u t  an end to  th e  consequences 
th a t  fo llo w  upon h e r be ing  an  enem y vessel—  
nam e ly , th a t  so lo n g  as she is  an enemy vessel 
she m ay be seized ; b u t i t  is  n o t made in  o rd e r to  
evade those consequences, and  I  th in k  th a t  a r t .  56 
is  re a lly  a im ed a t  w h a t m ay  be ca lled  co lou rab le  
tran s fe rs , and  some su p p o rt to  th a t  is  a ffo rded  by 
th e  w ords th a t  fo llo w  : “  T he re  is  th e re fo re  an 
abso lu te  p re su m p tio n  th a t  th e  tra n s fe r  is  
v ° id  . . .  (2) i f  th e  r ig h t  o f  repurchase  o r  
recovery is  reserved to  th e  vendor.”
. I  do n o t th in k  th a t  th is  a r t ic le  was in te n de d  to  
in te rfe re  w ith  th e  genera l p r in c ip le  o f  la w  as la id  
dow n b y  th e  Baltica (ubi tup.), except so fa r  as i t  
m ig h t  th ro w  th e  onus o f  show ing  th e  bona fides 
o f th e  tra n s fe r  on th e  purchaser. H e re  th e  bona 
fides ¡b shown, and I  th in k  th a t  th is  tra n s fe r  was 
va lid , and the re  is  n o th in g  in  th e  c ircum stances 
to  p re ve n t th e  L lo y d  M exicano  S .A . passing a 
p e rfe c tly  good t i t le  to  th e  c la im an ts . One o f  th e  
c la im a n ts  was ca lled, and  he was cross-exam ined, 
and c e rta in  th in g s  were p u t  to  h im  as be ing 
m a tte rs  w h ich  o u g h t to  have aroused h is  
suspicions, and  ce rta in  suggestions were p u t to  
h im  to  show th a t  th is  was n o t a bona fide tra n s 
action . B u t  th e y  d id  n o t show a n y th in g  o f the  
k in d , and a fte r  he had been so cross-exam ined th e  
S o lic ito r-G e n e ra l dec lined  to  raise  th e  p o in t, and 
said th a t  upon th e  evidence i t  m u s t be ta ke n  as 
being a bond fide tra n sa c tio n . T h a t be ing  so, i t  
is q u ite  c lea r th a t  the re  m u s t be an o rde r o f 
release. T h is  be ing  a con tra b a n d  tra n sa c tio n  
end n o th in g  else, th e  seizure to o k  place fa r  too  
la te  to  be ju s t if ie d  on th a t  g round .
T iT ow’ c® ly  question  in  th e  case upon w h ich  
I  have had  an y  d o u b t is  w he the r th e  G row n  had 
any reasonable g rounds  fo r  se iz ing  th e  sh ip  a t 
a ll. I  have g rave  doubts  w he ther th e y  had ; bu t, 
° n  th e  w hole, co ns ide ring  a ll th e  c ircum stances,
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and  w h a t th is  vessel d id , I  am  n o t p repa red  to  
say the re  was n o  reasonable g ro u n d  fo r  se iz ing  
her. T h a t be ing  so, i t  disposes o f  an y  question  
o f'dam ages, fo r  w h a t was c la im ed  fo r  use o f th e  
s h ip  was re a lly  damages.

I  do n o t th in k  th a t  th e  c la im a n ts  can recover 
m ore  th a n  th is — and  i t  is  n o t contested— d e te r io ra 
t io n , i f  any, w h ich  has occu rred  to  th e  sh ip  d u r in g  
th e  t im e  i t  has been in  th e  hands o f  th e  C row n. 
She was requ is itioned  u n d e r a te m p o ra ry  re q u is it io n  
b y  an o rd e r o f th e  P r iz e  C o u rt o f  th e  F a lk la n d  
Is la n d s , and  she has been in  th e  use o f  th e  C row n  
ever since. I f  she has d e te rio ra te d  in  consequence 
o f  th a t  use, o r fo r  an y  o th e r reason w h ile  she has 
been in  th e  hands o f th e  C row n, th a t  th e  C ro w n  
w i l l  have to  m ake good. She does n o t come, in  
m y  o p in io n , w ith in  th e  w ords o f  th e  P r iz e  R u les  
o f th e  3 0 th  Sept. 1914, w h ich  p ro v id e  th a t  where 
a sh ip  w h ich  is  re q u is it io n e d  is  su b je c t to  th e  
p ro v is ion s  o f O rd e r 28, ru le  1, re la t in g  to  d e ten 
t io n , th e  a m o u n t fo r  w h ic h  th e  C ro w n  cou ld  be 
h e ld  lia b le  in  respect o f  such re q u is it io n  is  th e  
a m o u n t o f  th e  damage, i f  any, w h ich  th e  sh ip  has 
su ffe red  d u r in g  te m p o ra ry  de ten tio n , because th a t  
re la tes  to  enem y ships.

B u t  I  th in k  th a t  on p r in c ip le  th e  c la im a n ts  are 
e n t it le d  to  have th e  s h ip  res to red  to  them  as she 
was ; and  i f  b y  reason o f  th e  C ro w n , w ith o u t 
ju s t if ic a t io n , d e ta in in g  he r and u s in g  h e r fo r  th re e  
o r  fo u r  years she has de te rio ra te d , th e  C row n  m u s t 
m ake th a t  good. I  ca n n o t g ive  th e  c la im a n ts  
a n y  m ore th a n  th a t  w ith o u t h o ld in g  th a t  th e  
C ro w n  had no reasonable g rounds  fo r  se iz ing  th e  
s h ip ; I  canno t g ive  th e  c la im a n ts  th e ir  costs 
w ith o u t  co m in g  to  th a t  conclus ion . I  do n o t 
th in k  I  o u g h t to  say th e re  was no  reasonable 
g ro u n d , a lth o ug h , as I  have said, I  have had some 
g rave  d o u b t abou t i t .  A n d , the re fo re , the re  w i l l  
be an o rd e r o f  release, th e  C row n  m a k in g  good 
a n y  d e te r io ra tio n  o f  th e  vessel d u r in g  th e  t im e  
she has been in  th e ir  hands, and  th e re  w i l l  be no 
o rd e r as to  costs.

S o lic ito r  fo r  th e  P ro cu ra to r-G e n e ra l, Treasury 
Sclicitor.

S o lic ito rs  fo r  the  c la im a n ts , Botlerell and 
Roche.

Thursday, A p ril 3, 1919.

(B e fo re  L o rd  Ste r n d a le , P re s id e n t).

T h e  Oscar I I .  (a)
Prize Court—Capture of vessel—Negligence in 

effecting capture— Loss of cargo— Damages—  
Action against Procurator-General—Liability of 
Croum— Limitation of liability— Prize Court 
Rules Order I I .  r. 3 — Merchant Shipping Act 
1894 (57 &  58 Viet. c. 60), ss. 503, 741.

As, under the Prize Court Rules 1914, the Procurator- 
General has taken the place of the actual captor in  
matters affecting the seizure and the condemnation 
of ships and goods in the Prize Court, he is respon
sible for damages arising from any negligence for 
which under the old practice a captain w mid have 
been liable, and the extent of his liability is not 
limited as in the case of a private shipowner by 
reason of the provisions of sect. 503 of the 
Merchant Shipping Act 1894 (57 ds 58 Viet, 
c. 60).

(<■) Reported by J. A. Sla t e r , E«q„  B»rri«ter-»t-L»w.

T h e  Oscar  I I .
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P r iz e  Ct .] T h e  Oscar  II. [P r iz e  Ct .

T h is  was an  ao tion  a g a in s t th e  P ro c u ra to r-  
G anera l fo r  damages and costs, and he was 
sued as “ H is  M a je s ty ’s P ro c u ra to r-G e n e ra l o r 
o th e r th e  p ro p e r o ffice r o f th e  C row n .”

T h e  p la in t if fs  were a D a n is h  f irm  and th e y  
sued fo r  damages fo r  th e  loss o r  d e s tru c tio n  o f 
250 bags o f coffee, th e ir  p ro p e r ty , laden  on  b o a rd  
th e  Oscar I I . ,  by  reason o f a c o llis io n  between 
th e  Oscar I I ,  and H .M .S . Patuca “ w h ile  engaged 
in  th e  ca p tu re , seizure, d ive rs ion , o r  d e te n tio n  o f 
th e  Oscar I I .  and  he r cargo as p rize ,”  fo r  w h ich  
th e  Patuca was so le ly  to  blam e. T he  Oscar I I .  
was a S ca n d inav ian  vessel on a voyage fro m  
A m e ric a  to  D e n m a rk , w hen she was stopped o ff  th e  
coaBt o f  S co tland . I n  e ffe c tin g  he r ca p tu re  and 
endeavou ring  to  b r in g  he r in to  p o r t  H .M .S . 
Patuca co llid e d  w ith  th e  Oscar I I .  and  dam aged 
he r so severe ly th a t  she sank w ith  he r ca rgo . 
A lth o u g h  o th e r  p roceed ings were ta ke n  b y  th e  
P ro c u ra to r-G e n e ra l fo r  th e  con d em n a tio n  o f  some 
p a rts  o f th e  ca rgo  o f  th e  Oscar I I . ,  no  question  
had  a risen  as to  th e  250 bags o f coffee, b u t th e  
C ro w n  ob je c ted  th a t  th e re  was no  l ia b i l i t y  re s tin g  
u p o n  th e  P ro c u ra to r-G e n e ra l to  pa y  damages fo r  
neg ligence  o f any k in d , and, a lte rn a t iv e ly , th a t  
i f  any such l ia b i l i t y  d id  e x is t i t  was l im ite d  to  th e  
e x te n t o f  81. p e r to n  on  th e  reg is te re d  tonnage  o f 
th e  Patuca as p ro v id e d  b y  sect. 503 o f th e  
M e rc h a n t S h ip p in g  A c t  1894, w h ich  was o ffe red  
b y  th e  A d m ir a l ty  as com pensation .

B y  th e  M e rc h a n t S h ip p in g  A c t  1894 (57 &  58 
V io t .  c. 60), i t  is  p ro v id e d  :

Sect. 503 (1). The owners o f a Bhip, B r it is h  or 
fo re ign , sha ll n o t where a ll o r any o f the fo llow in g  
occurrences take  place w ith o u t th e ir  actua l fa u lt  or 
p r iv i t y — th a t is  to  say . . . ( b )  where any damage 
o r loss is  caused to  any goods, merchandise, o r o ther 
th in g s  whatsoever on board the  ship . . .  be liab le  
to  damages beyond the  fo llo w in g  am ounts— th a t is to  
Bay . . . ( ii.)  in  respect o f loss o f, or damage to ,
vessels, goods, merchandise, o r other th ings, w hether 
there be in  ad d ition  loss of l ife  o r personal in ju ry  o r not, 
an aggregate am ount no t exceeding e ig h t pounds fo r 
each ton  o f th e ir  sh ip ’s tonnage. . . .

Sect. 741. T h is  A c t sha ll not, except where specia lly 
provided, app ly  to  ships be longing to  H e r M a jesty.

B y  O rd e r I I . ,  ru le  3, o f  th e  P r iz e  C o u rt R u les  
1914, i t  is  p ro v id e d :

E ve ry  cause in s titu te d  fo r  the condemnation o f a 
ship as prize, inc lud ing  causes under ru le  6 (w hich refers 
to  cases when a ship has been destroyed o r lo s t or 
where goods have been destroyed o r lo s t or removed 
fro m  the  ship) sha ll, except as he re ina fte r provided, 
be in s titu te d  in  the  name o f the C row n ; b u t the 
proceedings the re in  may, w ith  the  consent o f the 
Crown (th rough  the  proper offioer o f the Crown), be 
conducted b y  the  captors o r any parties to  whom  the  
ship w ou ld  on condemnation be condemned as prize.

S ir  Erie Richards, K .O . and  Balloch fo r  th e  
p la in t if fs .

T h e  Attorney-General (S ir  G o rd o n  H e w a rt, 
K .C .) ,  th e  Solicitor-General (S ir  E . H .  P o llo c k , 
K .C .) ,  and  Stuart Bevan fo r  th e  P ro c u ra to r-  
G enera l.

T h e  a d m itte d  fa c ts  and  th e  n a tu re  o f  th e  a rg u 
m en ts  are f u l ly  se t o u t in  th e  ju d g m e n t o f th e  
P re s id e n t. I n  th e  course o f  th e  a rg u m e n ts  th e  
fo llo w in g  cases were c i te d ;

The M entor, Roscoe’s E ng lish  P rize Cases, vol. 1, 
9G ; 1 Ch. Rob. 179 ;

The D er M ohr, Roscoe, vo l. 1, 271 ; 3 Ch. Rob. 129 ; 
The W illia m ,  6 Ch. Rob. 316 ;
The Zamora, 13 A sp. M a r. La w  Cas. 144, 3 3 0 ;

114 L . T . Rep. 626; (1916) 2 A . C. 77 ;
The S igurd , 14 Asp. M ar. La w  Cas. 153; 117 L . T .

Rep. 639; (1917) P. 2 5 0 ;
The S tigstad, 13 Asp. M ar. La w  Cas. 310 ; 120 L . T- 

Rep. 106 ; (1919) A . C. 279.

T he  P r e s id e n t . —  T h is  is  a c la im  h y  the 
ow ners o f  some goods on  board  th e  Oscar I I . ,  
and  th e  c la im  set u p  is  fo r  damages fo r  the  
loss o f th e  goods b y  reason o f a co llis io n  
betw een th e  Oscar I I .  and  th e  Patuca, w h ich  
was so le ly  caused b y  th e  n e g lig e n t n a v ig a 
t io n  o f  th e  Patuca w h ile  engaged in  the 
ca p tu re  o f  th e  Oscar I I .  and he r cargo as 
p rize . I  am  n o t a t a l l  sure th a t  th a t  is , s t r ic t ly  
speak ing, the  r ig h t  cause o f a c tio n , because w ha t 
is  c la im e d  re a lly  is  th e  re s t itu t io n  o f th e  goods 
to ta l ly  lo s t in  consequence o f th e  neg ligence  o f 
th e  sh ip , b u t  I  do n o t th in k  i t  m a tte rs  w h e th e r' 
i t  is c la im ed  as damages o r  as re s t itu t io n  o f the 
goods.

T he  c la im  is  b ro u g h t upon  adm iss ions o f fa c t, 
th e  f i r s t  fo u r  be ing  th a t  th e  goods belonged to  
th e  c la im a n ts ; th a t  no  enem y o f G re a t B r i ta in  
had  any r ig h t  in  th e m ; th a t  th e y  were be ing 
ca rr ie d  on  board  a n e u tra l s h ip ; and th a t  the 
goods were be ing  ca rr ie d  fro m  one n e u tra l p o rt 
to  ano the r. T h e  f i f t h  is  th a t  th e  goods were n o t 
lia b le  to  con d em n a tio n  as c o n tra b a n d  o f w a r or 
o th e rw is e ; and  th e  s ix th , seventh , e ig h th , and 
n in th  are th a t  th e  sh ip  was sunk  w ith  th e  goods 
b y  reason o f a c o llis io n  between th e  Oscar I I .  and 
th e  P atuca; th a t  th e  sa id  c o llis io n  was caused 
so le ly  b y  th e  n e g lig e n t n a v ig a tio n  o f th e  Patucat 
and  a t th e  t im e  o f th e  c o llis io n — and th is  is 
im p o r ta n t— th e  Patuca was engaged in  e ffe c ting  
th e  ca p tu re  o f th e  Oscar I I .  in  o rd e r to  b r in g  her 
in to  p o r t  w ith  he r ca rgo  as p riz e  o f  w a r ; th a t  a t 
th e  t im e  in  ques tion  th e  Patuca was be ing  n a v i' 
ga ted  under th e  com m and o f one o f  H is  M a je s ty  s 
n a va l officers.

I t  is  th e re fo re  a d m itte d  th a t  w h a t th e  Patuca 
was d o in g  was in  th e  process o f e ffe c tin g  the  
ca p tu re  o f  th e  Oscar I I .  to  b r in g  he r in to  p o r t  as 
p riz e  o f w ar. T h e  P ro c u ra to r-G e n e ra l made a 
c la im  a g a in s t a cons iderab le  n u m b e r o f parce ls  o f 
goods on b oa rd  th e  Oscar I I . ,  and  he has obta ined 
condem na tion  w ith  reg a rd  to  some o f them- 
Some o th e r cases are s t i l l  pend ing . H e  made no 
c la im  a g a in s t the  goods th e  p ro p e rty  o f the 
c la im a n ts , poss ib ly  fo r  th e  reason th a t  th e y  were 
a t  th e  b o tto m  o f th e  sea, because th e y  were sunk 
in  consequence o f th e  co llis io n . A t  a n y  ra te , be 
d id  n o t m ake any c la im  a g a in s t them , and i t  may 
he also because he knew  th a t  th e y  were n o t con- 
tra b ra n d , and no v a lid  c la im  cou ld  be made. *■ 
t h in k  the re  has been m ore  th a n  one hearing  01 
requests fo r  condem na tion  o f  goods on board  the 
Oscar I I . ,  and in  one o f th e m , a t  an y  ra te — i f  
in  a l l— a c la im  was p u t  in  on  b e h a lf o f the 
c la im a n ts  in  th is  case fo r  th e  va lue  o f  th e  good 
now  in  question. H ow ever, th a t  was n o t Pl0 ' 
ceeded w ith , b u t th is  independen t p roceed ing  
ta ke n  o f  b r in g in g  a c la im  in  th e  fo rm  in  w h ich  
now  have i t  before  me. ,

T he  P ro cu ra to r-G e n e ra l, rep re se n ting  
C row n , denies l ia b i l i t y  a lto g e th e r, and  th e  que®' 
t io n  is  w h e th e r th e re  is  a l ia b i l i t y  in  respect 0 
these goods im posed upon  h im , o r  w h e th e r the ' 
is no t.
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P r iz e  Gt .] T h e  Oscar  I I . [P r iz e  Ct .

I  t h in k  th a t  i t  is  necessary f ir s t  to  860 w ha t 
w ou ld  have b6en th e  p o s itio n  o f an in d iv id u a l 
c a p to r in  th e  o ld  days. I n  those tim es  th e  
ca p to r b ro u g h t in  th e  sh ip  in to  th e  P riz e  
C o u rt, and  i f  he g o t condem nation  he p u t the 
«noney in to  h is  pocke t. O n th e  o th e r hand, i f  in  
e ffe c tin g  th e  ca p tu re  he dam aged the  goods o r 
the  sh ip , th e  p ro p e rty  o f ano th e r person aga in s t 
w hom  he d id  n o t ask fo r  an y  sentence o f condem 
n a tio n , and aga in s t whose goods he made no 
c la im , he was lia b le  to  th a t  person because he had 
done th e  damage in  e ffe c tin g  th e  seizure o f 
w h ich  he was ta k in g  th e  benefit. T h a t seems to  
»e c lea r f ro m  th e  case c ited  to  me o f The Der 
Mohr (ubi sup.). I t  appears fro m  th a t  case th a t  
a sn ip  and cargo  had been seized, and th e  sh ip  
was be ing  b ro u g h t in to  c o u rt fo r  th e  purpose o f 
proceedings be ing  ta ke n  aga in s t the  cargo, the re  
w in g  no in te n tio n  to  proceed aga in s t th e  sh ip .
, u t  sh ip , by th e  neg ligence  o f th e  cap to r, was 
los t, and  th e  ho lde r was he ld  e n tit le d  to  m a in ta in  
a c la im  fo r  re s t itu t io n  o f  h is  sh ip , a lth o u g h  no 
c la im  had  been m ade by the  ca p to r to  condem n 
!t> and  a lth o u g h  i t  had  o n ly  been b ro u g h t in  in  
o rde r to  b r in g  in  the  cargo. T h a t was th e  p o s itio n  
o t th e  ca p to r before fh e  s u b s t itu t io n  o f th e  

row n  by  th e  A c to f  1864 and th e  P riz e  R u les fo r  
the in d iv id u a l cap to r, and, to  m y m ind , the  whole 
question  in  th e  case is  th is :  W h e n  th e  G row n 
chooses to  come in  and ta ke  advantage  o f  a 
seizure, does i t  by d o in g  so assume th e  p o s itio n  
Xn toto o f the  o r ig in a l cap to r, o r  does i t  o n ly  
assume th e  p o s itio n  o f th e  ca p to r w ith  rega rd  to  
the  goods aga ins t w h ich  i t  a c tu a lly  makeB a 
c la im  ?

I t  is n o t ve ry  s tren u o u s ly  contested th a t  i f  th e  
A-rown, represented by the  P ro cu ra to r-G e n e ra l, 
™akes a c la im  aga ins t c e rta in  parce ls o f goods, 

h a t may be ca lled  a coun te r-c la im  by fhe owners
* .persons in te rested  in  those goods m ay be 

m a in ta ined  ; b u t w hat is denied is th a t  by ta k in g  
Proceeding« aga in s t ce rta in  p a rts  o f the  ca rgo  o f 
j  * h lP 'h e  G row n takes up  the  p o s itio n  o r  is p u t 
l i  K it l le  P °6 itio n  o f  tl16 in d iv id u a l ca p to r w ho is

ab-e under those c ircum stances to  have a c la im  
in f1 6 a g a in s t h im  by persons who were n o t 

erested in  th e  goods he was ask ing  th e  c o u rt 
10 condem n.
h o ^ a t at? im p o r ta n t question— a ve ry  im - 
R r ta n t  question— and I  do n o t say i t  is an easy 
a cs tion , and i f  i t  had come before me under c ir- 

bmstances in  w h ich  I  th o u g h t I  had to  decide i t  
y r  *‘“ e f ir s t  t im e , 1 shou ld  p ro b a b ly  have taken  
0 ™e to  consider i t .  B u t,  in  m y o p in io n , i t  is  n o t 

pen to  rue to  do so in  v iew  o f the  case o f  The 
am ora (ubi sup.), I  q u ite  agree th a t  the  

h o i '1?1011 in  th e  case o i The Zamora (ubi sup.) is 
and u 8<̂  upon th e  same c ircum stances as these, 
bu t • a t was may said to  he a d ic tu m ,
o f S6ems to  me th e re  are tw o  d iffe re n t k in d s  
Ca d lota - One is  a d ic tu m  w h ich  is u tte re d  
Oo w ith o u t th e  p o in t being re a lly  under the
ju d SU era,t i ° n  o f th e  person who is d e liv e rin g  th e  
a .Sment, and th e  o th e r is  a considered ju d g m e n t 
Per process o f the  reason ing  o f the
g DjSon who is d e liv e rin g  th e  ju d g m e n t, and I

a d ic tu m  o f th a t  k in d  o f th e  P r iv y  C ounc il, 
j  t n  m y  o p in io n  i t  is m y  d u ty  to  fo llo w  i t ,  and 

“ n «>der th a t  I  do fin d  i t ,  as I  have said, in  the  
fie li ° f  The Zamora (ubi sup.). L o rd  P a rk e r 
in  vered the  ju d g m e n t in  th a t  case, a fte r  exam in-

*  the  P r iz e  C o u rt R u les  and dea lin g  w ith  the
V ol. X IY ., N . S.

a rgum en ts  founded upon them  and th e  a rgum en ts  
in  th e  case genera lly , and he gave ju d g m e n t in  a 
w ay th a t  I  sha ll read p rese n tly . B u t before I  do 
th a t  i t  w i l l  be o f service to  lo o k  a t th e  a rgum en ts  
w ith  w h ich  th e ir  L o rd sh ip s  were dea ling . The  
question  in  th a t  p a r t ic u la r  case as to  w he ther 
the re  was a r ig h t  o f re q u is it io n  o r n o t was argued 
f irs t ,  and th e n  a fte r  th a t  th e ir  L o rd s h ip s  desired 
to  hear a rg u m en ts  upon the  question  o f the  r ig h t  
to  aw ard  damages a n d ' costs. T he  A tto rn e y -  
G enera l a rgued the m a tte r, and dea lt f ir s t  w ith  
th e  question  o f  costs. Then,, com ing  to  the  ques
t io n  o f damages, he said : “  N o w  th a t  captors are 
no lo n g e r d ire c t ly  in te res ted  in  the  p rize  money, 
under the  p resen t P riz e  C o u rt R u les  th e  C row n  
has been su b s titu te d  fo r  th e  cap tors  as a p a rty  
to  th e  s u it.”  L o rd  P a rk e r, acco rd ing  to  th é  
re p o rt, th e n  said : “  U nless the  G row n has 
succeeded to  .the  p o s itio n  o f the cap tors  and com 
pensation  can be aw arded aga in s t th e  G rown, 
e ith e r in  damages o r in  costs, a n e u tra l c la im a n t 
is  dep rived  o f a va luab le  r ig h t . ”  I n  answer to  
th a t  th e  A tto rn e y -G e n e ra l sa id : “  T he  c la im a n t 
can issue a w r i t  ag a in s t th e  cap tors  fo r  damages. 
Dam ages are o n ly  aw arded aga in s t th e  a c tu a l 
w rongdoer, and a lth o u g h  in  p ra c tice  th e  C row n  
w ou ld  n o t a llo w  one o f its  officers to  pay com pen
sa tion , the  G row n its e lf  cannot be lia b le .”  T he  
re p o rt then  goes o n : “ D am ages o r  costs, the re 
fo re , cou ld  be awarded ag a in s t the  cap tors, w h ich  
in  fa c t w ou ld  be p a id  by th e  G row n, b u t th e  
P riz e  C o u rt R u les  do n o t th ro w  upon th e  C row n 
o r  th e  P ro cu ra to r-G e n e ra l a l ia b i l i t y  w h ich  did. 
n o t e x is t before, and no o rde r can be made aga ins t 
th e  P ro cu ra to r-G e n e ra l fo r  damages o r  costs.”  
T h a t was the  a rg u m e n t fo r  th e  G row n. T he  
a rg u m e n t on th e  o th e r side was th a t  “  the  P riz e  
C o u rt R u les  shou ld  n o t be construed so as to  a lte r  
th e  r ig h ts  o f neu tra ls . N e u tra l c la im a n ts  shou ld  
have a rem edy in  th e  p rize  proceedings and n o t 
be le f t  to  independen t a c tio n  agaiDst th e  captors. 
T he  tru e  p o s itio n  is th a t  the  G row n has condes
cended to  ta ke  over th e  l ia b i l i t y  o f th e  cap tors  
th ro u g h  its  officer, th e  P ro cu ra to r- G enera l.”  L o rd  
P a rk e r in  th e  passage w h ich  I  have read draw s 
a tte n tio n  to  the  fa c t th a t  i f  the  C row n  comes in  
and takes the  benefit th a t the  ca p to r w ould  have 
had, b u t does n o t accept th e  l ia b i l i t y  o f the  
cap tor, o r i f  th e  l ia b i l i t y  o f the  ca p to r is n o t 
im posed upon th e  C row n, the  c la im a n t is  placed 
in  a worse p o s itio n  ; and i t  does n o t seem to  me 
to  m a tte r  fo r  th is  purpose w he ther i t  is  th e  
c la im a n t fo r  a p a rt o f the  goods ag a in s t w h ich  
proceedings have been taken, o r w he ther i t  is th e  
c la im a n t in  respect o f o th e r goods w h ich  have 
been damaged by th e  G row n in  m ak ing  the  
seizure. I n  e ith e r case he is deprived  o f h is  r ig h t,  
B u t  i t  is  ob jec ted  th a t  th e  c la im a n t has th e  r ig h t  
o f proceeding aga ins t th e  cap to r. I n  m y  op in ion  
th a t  m ay w o rk  an in ju s tic e  to  the  cap tor. I n  
the  o ld  days th e  ca p to r who c la im ed  to  benefit by 
a seizure was he ld  lia b le  to  th e  ow ner o f th e  goods 
w hich he d id  n o t c la im  to  seize, and th e  ow ner 
m ig h t sue fo r  damages w h ich  had been done in  
th e  course o f th e  seizure by th e  c a p to r ’s n e g li
gence. A cc o rd in g  to  the  a rg u m e n t o f the  C row n  
w h ich  has been addressed to  me in  the  present 
case, th e  C row n  o r  th e  P ro c u ra to r  G enera l takes 
th e  advantage th a t  th e  ca p to r g o t o u t o f the  
seizure, b u t leaves to  the  cap to r th e  l ia b i l i t y  fo r  
an y  neg ligence o f w h ich  he was g u ilty  in  e ffe c ting  
th e  seizure, and the re fo re  bo th  the  c la im a n t and

3 M
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P r i z e  C t  ] T h e  OscA-R I I . [P r ize  Ct.

th e  ca p to r appear to  me to  be le f t  in  a ve ry  m uch 
worse p o s itio n

B u t, as I  have said, I  do n o t th in k  th a t  i t  is 
p e rm iss ib le  fo r  me to  p ronounce a n y  independen t 
o p in io n  upon th is  m a tte r  a t  a ll,  because, in  dea ling  
w ith  th a t  a rg u m e n t w h ich  I  have read, th e  P r iv y  
C o u n c il, a fte r  co ns ide ring  these ru les , came to  the  
conclus ion , in  m y  op in io n , th a t  the  C row n  stood 
in  th e  p o s itio n  o f th e  ca p to r fo r  a ll purposes, n o t 
fo r  th e  purpose o n ly  o f th e  goods c la im e d  in  
th e  proceedings, b u t  fo r  a l l  purposes, and th a t  as 
i t  to o k  the  advantages o f the  ca p to r i t  to o k  th e  
d isadvantages and l ia b il it ie s  o f th e  ca p to r also. 
L o rd  P a rk e r in  th e  course o f  h is  ju d g m e n t said :
“  I t  was, however, suggested th a t  th e  p rocedure 
p rescribed  b y  th e  e x is tin g  P r iz e  C o u rt ru les  p re 
cludes th e  p o s s ib ility  o f th e  c o u rt a w a rd in g  
damages o r costs in  th e  e x is tin g  proceedings. 
U n d e r th e  o ld  p ra c tice  th e  cap tors  were p a rtie s  to  
every p roceed ing  fo r  condem nation , and damages 
and  costs cou ld  in  a p ro p e r case have been aw arded 
as aga in s t them . B u t  every a c tio n  fo r  condem - 
n a tio n  is now  in s t itu te d  b y  th e  P ro cu ra to r-G e n e ra l 
on b e h a lf o f th e  C row n, and th e  cap to rs  are n o t 
necessarily  parties . I t  is sa id th a t  n e ith e r 
damages n o r costs can be aw arded aga in s t the  
C row n. I t  is  n o t suggested th a t  th e  persons 
e n t it le d  to  such damages o r  costs are dep rived  o f 
a l l  re m e d y ; b u t  i t  is  u rged  th a t  in  o rde r to  recover 
e ith e r damages o r  costs, i f  damages o r costs are 
c la im ed  th e y  m u s t them selves in s t itu te  fresh  
p roceedings as p la in t if fs ,  n o t aga ins t th e  C row n, 
b u t  a g a in s t th e  a c tu a l cap tors. T h is  re s u lt w ou ld  
be in  th e ir  L o rd s h ip s ’ o p in io n , e x tre m e ly  in co n 
ven ien t, and w o u ld  e n ta il considerab le  h a rd sh ip  on 
c la im a n ts .”  N o w , i t  is  r ig h t  to  say th a t  the  case 
before tb e ir  L o rd s h ip s  was one in  w h ich  damages 
were c la im ed  in  respect o f th e  goods aga ins t 
w h ich  the  C row n was ta k in g  proceedings. A f te r  
dea lin g  w ith  th e  P riz e  C o u rt ru les, a t  le n g th , 
L o rd  P a rk e r said : “  I n  th e ir  L o rd s h ip s ’ o p in io n  
these ru le s  are fram e d  on th e  fo o t in g  th a t  where 
th e  C row n  by its  p rope r officer is  a p a rty  to  th e  
proceedings, i t  takes upon its e lf  th e  l ia b i l i t y  aB to  
damages and costs to  w h ich , u n d e r the  o ld  proce
du re , th e  a c tu a l cap to rs  were su b je c t.”

N ow , to  m y m in d , th e  proceedings the re  are n o t 
l im ite d  to  th e  p roceedings a g a in s t th e  p a rt ic u la r  
goods, b u t they  are proceedings to o b ta in  th e b e n e fit 
, . f  th e  seizure in  the  course o f w h ich  th e  damage 
has been done. T h a t is w ha t th e  C row n  is a sk in g  
fo r  here. I t  steps in  and says th a t  “  by  th e  seizure 
o f goods on the  Oscar I I .  we are e n tit le d  to  so m uch 
p rize  m oney,”  and when i t  does th a t  I  f in d  th a t  the  
P r iv y  C o u n c il say s i t  takes upon its e lf  th e  l ia b i l i t y  
as to  damages and costs to  w h ich  u n d e r th e  o ld  
procedure, the  a c tu a l ca p to r was sub ject, and th a t  
is  n o t l im ite d  to  a c la im  to  th e  goods in  respect o f 
w h ich  th e  C row n  is  a sk in g  fo r  condem nation . I t  
is  a d m itte d  th a t  the  o ld  ca p to r was n o t lim ite d  to  
th a t. T h a t w ou ld  be re a lly  su ffic ie n t to  b in d  me 
in  th is  case ; b u t I  f in d  a m uch  m ore d ire c t s ta te 
m e n t in  ano the r passage in  th e  ju d g m e n t, to  th is  
e ffe c t: “ I t  is  p rov ided  by O rde r I I . ,  r . 3, th a t  
every cause in s t itu te d  fo r  th e  condem nation  o f a 
sh ip  o r goodB sh a ll be in s t itu te d  in  th e  nam e o f 
th e  C row n  (by v ir tu e  o f O rd e r I .,  r . 2), a lth o u g h  
th e  proceedings th e re in  m ay, w ith  th e  consent o f 
th e  C row n , be conducted by th e  a c tu a l captors. 
B y  O rde r I I . ,  r. 7, in  a cause in s t itu te d  aga ins t 
th e  cap to r fo r  re s t itu t io n  o r  damages th e  w r i t  is 
to  be in  th e  fo rm  N o . 4 o f A p p e n d ix  A . T h is

w ou ld  appear to  con tem p la te  th a t  an ac tion  fo r  
damages can be in s t itu te d  aga ins t th e  p rope r offioer 
o f th e  C row n, any a rg u m e n t to  th e  c o n tra ry , based 
upon  the  fo rm  o f  w r i t  as o r ig in a lly  fram e d  being 
rendered in v a lid  by th e  a lte ra tio n s  in  such fo rm  
in tro d u ce d  by ru le  N o . 5 o f  th e  P r iz e  C o u rt 
R u les  u nder th e  O rd e r in  C o u n c il da ted  the 
11 th  M arch  1915.”

I  th in k  th a t  th a t  shou ld  be u n d e r th e  O rd e r in  
C o u n c il o f th e  23rd  M a rch , w h ich  was passed «* 
consequence o f the  o rd e r o f the  11th M arc  • 
L o rd  P a rk e r added : “ I t  is  n o t necessary to  
decide the  p o in t ’ ’— th a t  is, the  p o in t he had been 
dea ling  w ith . I t  is, the re fo re , n o t a decis ion on 
th e  p o in t, b u t i t  is a d is t in c t  expression o t 
o p in io n  on th e  p a r t  o f th e  P r iv y  C o u n c il as p a rt 
o f  a t ra in  o f reason ing  w h ich  led  up to  a decision 
w h ich  th e y  gave, and I  do n o t th in k  I  am a1 
l ib e r ty  to  d is reg a rd  such an expression o f opin ion- 
I  th in k  th a t  th e  in te n tio n  to  be ga the red  from  
th e  ju d g m e n t is  th is — th a t  in  th e ir  Lordship®^ 
op in io n , when th e  C row n, b y  th e  P ro c u ra to r"  
G enera l, takes the  bene fit o f a seizure w h ich  ba» 
been made, and in s t itu te s  proceedings again» 
goods o r th e  sh ip  in  respect o f  th e  seizure, in » t®?’ 
o f  th e  proceedings w h ich  used to  be ta ke n  by tn  
a c tu a l cap to r, i t  th e n  p u ts  its e lf  in  th e  pos ition  
th e  ca p to r fo r  a l l  purposes. T h a t is, in  my 
op in io n , th e  p r in c ip le  fo r  w h ich  th is  judgm en  
Btands, and i t  is n o t l im ite d  to  th e  p a rt ic u l 
goods fo r  w h ich  th e  C ro w n  m akes th e  claim- 
T he re fo re  I  repea t th a t  I  do n o t th in k  i t  isi op» 
to  me to  consider th e  p o in t, and  I  o u g h t to  foU ° 
th e  m ean ing  o f th e  Zamora decis ion (ubi suf-t 
and o u g h t to  h o ld  th a t  th e  C row n , i f  i t  chooses 
ta ke  th e  advantage o f a seizure, is  su b je c t to  
same l ia b i l i t y  aB th e  ca p to r w ou ld  have been i t  
had done th e  same th in g . I  am  n o t q u ite  s 
w he the r th e  proceedings taken  here were r ig  > 
and I  do n o t express any o p in io n  a b o u t tn  
m a tte r. I t  seems to  me th a t,  as the re  waw  ( 
proceed ing  a g a in s t th e  goodB on th e  Oscar 
th is  ju d g m e n t w o u ld  seem to  p o in t 0 
th a t  th e  o rd in a ry  p rocedure  w ou ld  have d - 
to  have made a c la im  in  these proceedings- £  
th a t  is  a m ere m a tte r  o f procedure, and  i t  * 
is  a l ia b i l i t y  i t  w ou ld  o n ly  be a m a tte r  o f tr»  
fe r r in g  those proceedings to  th is , and th e n  t  
w o u ld  be th e  question  o f costs. I t  is  an im p o r .g 
m a tte r , and w ha t th e  p a rtie s  w a n t decidea ^  
w hether th e  C row n  is lia b le  fo r  th is  c la im  or'ow n is nao ie  io r  m is  victim  ^  
.nd, aB I  have said, acco rd ing  to  th e  judgm en

he Zamora ubi sup.), I  th in k  j. 
h is  l ia b i l i t y  exists. I n  any even t I  th in ly

the  case o f The
th is  l ia b i l i t y  exists, i n  any evem. i  —  a„d  
th is  is  a p o in t w h ich  o u g h t to  be decided once .,. 
fo r  a l l  by  th e  P r iv y  C o u n c il, and th e  soon' a0p 
gets the re  the  be tte r. I t  is  p a r t ly  fo r  th is  r® e 
th a t  I  have th o u g h t i t  advisab le  n o t to  i  
ju d g m e n t. . ,  .. „ i  is,

T he re  is  o n ly  one o th e r p o in t— and j t
w he the r the re  is  a l im ita t io n  o f l ia b il i ty ,  - ^ ¡ ¡ ¡ t y  
does n o t seem to  me th a t  the  lim ita t io n  o t i i *  ^  
comes in  here a t a ll.  T he  o rd e r used to  ’been 
Bhould be s t i l l ,  th a t  p ro p e rty  w h ich  has ^  
destroyed  by  th e  w ro n g fu l a c t o f the  cap 
to  be res to red , and th a t  th e  c la im a n t is e ^¿ s - 
to  a ju d g m e n t fo r  th e  res to ra tio n  o f  the  h ¡e, 
O f course th e y  canno t be restored in  V bflc 
because they  are a t  th e  b o tto m  o f th e  se , 
th e y  m us t be resto red  so fa r  as is possible 
paym en t o f th e ir  m one ta ry  value, and  th is  
m u s t be ascerta ined by  th e  re g is tra r.
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H .L . ]  L es A f f r é t e u r s  R é u n is  So c iété  A n o n y m e  v . L eo p o ld  W a l f o b d  (L o n d o n ) L i m . [H .L .

T h e re  m ust, the re fo re , be ju d g m e n t fo r  the  
c la im a n ts  th a t  th e y  are e n t it le d  to  re s t itu t io n  o f 
these goods ag a in s t th e  P ro cu ra to r-G e n e ra l, and 
th a t  decree w i l l  be w ith  costs.

S o lic ito rs  fo r  th e  c la im a n ts , Botterell and 
Roche.

S o lic ito r  fo r  th e  P ro cu ra to r-G e n e ra l, Treasury 
Solicitor.

^oxtse of îLoriis.

M ay  16 and 19 ,1919.
(B e fo re  th e  L o kd  Ch a n c e l l o e  (L o rd  B irk e n 

head), L o id s  F in l a y , A t k in s o n , and 
W k e k b u b y .)

L b s  A f f r é t e u r s  R é u n is  So c ié t é  A n o n y m e  v  
L e o p o ld  W a l f o r d  (L o n d o n ) L im it e d , (a)

ON A P P E A L  F E O M  THE COUBT OF A P P E A L  IN  
E N G L A N D .

Charter-party —  Chartering brokers' commission—  
Custom of trade— Inconsistency with contract.

A time charter-party provided by a clause that “  a 
commission of 3 per cent, on the estimatel gross 

amount of the hire due to ”  the brokers “  on 
signing the charter (ship lost, or not lost).” The 
charter-party also provided that i f  the ship should be 
requisitioned by the French Government the 
charter party should thereby be cancelled. The 
ship was requisitioned by the French Government, 
and no hire was earned under the charter-party.

In  an action by the brokers to recover commission 
frcm the shipowners, it was agreed that the question 
should be dealt with as if  the char'erers were 
joined as co plaintiffs, and evidence was given of 
a custom that unless hire was earned no corn- 

emission was payable.
- eld, that, assuming the custom was established, it 

would be inconsistent with the above clause in  the 
charter-party, and, there being no evidence of a 
collateral or independent agreement varying that 
clause, the custom, could not be set up as an 
answer to the brokers’ claim to commission.

"eld, also that the charterers could sue as trustees for 
the brokers.

R o b e rtson  v. W a it  (1853 3 Ex. 229) approved, 
decision of the Court of Appeal affirmed.
A p p e a l  b y  th e  de fendants, th e  shipow ners, fro m  

o rde r o f th e  C o u rt o f  A ppea l, re p o rte d  119 
L . T . Rep. 608 ; (1918) 2 K .  B. 498), B e tting  aside 
H ju d g m e n t entered fo r  them  a t th e  t r ia l  o f  the  
j^ t io n  before  B a ilhache , J .,  s it t in g  as a ju d g e  o f 
l be C om m erc ia l C o u rt.

T he  p la in t if fs ,  th e  respondents in  th e ir  L o rd -  
:*Ps’ House, c la im ed  com m ission fo r  e ffe c ting  a 

«m e c h a rte r-p a rty , da ted  the  28 th  Sept. 1916, 
between th e  a p pe llan ts  (the  defendants) as owners 

tbe  s team ship  Flore and th e  L u b r ic a t in g  and 
*  hel O ils  C om pany as charte re rs.
. B y  clause 29 o f th e  c h a rte r-p a rty  “  A  com m is- 

s‘on o f 3 pe r cent, on th e  es tim a ted  gross am o u n t 
S . h ire  is due to  Le o po ld  W a lfo rd  (London ) 
il^1 mi ted on 8'8 n *n 8  th is  ch a rte r (Bhip lo s t o r  n o t

T h i8 c h a rte r-p a rty  was an ex tens ion  o f  a 
Previous c h a rte r -p a r ty  da ted  th e  9 th  Dec. 1915. 

be respondents were no  p a r ty  to  th e  cha rte r-

Reported by W , E , Rkid, Esq., B arrls te r-» t-I*w .

p a rty , b u t  i t  was agreed th a t  th e  respondents 
shou ld  be trea te d  as i f  th e  cha rte re rs  were jo in e d  
as c o -p la in tiffs .

H o  h ire  was in  fa c t earned u nder the  ch a rte r- 
p a r ty  because d u r in g  th e  cu rre n cy  o f th e  e a rlie r 
c h a rte r-p a rty  the  sh ip  had  been req u is itio n e d  by 
th e  F re n ch  G overnm ent.

B a ilhache , J . decided th a t  by  reason o f a 
custom  o f th e  trad e  th e  respondents ’ r ig h t  to  
com m iss ion  was excluded, basing  h is  decis ion on 
a p rev ious ju d g m e n t o f h is g ive n  in  Earley  v. 
Nagata (23 Gom. Gas. 121), in  w h ich  a s im ila r  
question  arose.

T he  C o u rt o f  A p p e a l (P io k fo rd , Bankes, and  
Scrutfcon, L .J J . )  una n im o u s ly  reversed th a t  
decis ion and  he ld  th a t  th e  a lleged custom , even i f  
p roved in  fa c t, was in co n s is te n t w ith  the ch a rte r- 
p a r ty  c o n tra c t and was unreasonable, and cou ld  
n o t p re v a il a g a in s t th e  express te rm s o f the  
c h a rte r-p a rty .

T he  custom  re lie d  on b y  the  appe llan ts , as set 
o u t in  par. 6 o f th e ir  p o in ts  o f defence, was as 
fo llo w s : “  T he  de fendan ts  w i l l  fu r th e r  o r  in  the  
a lte rn a tiv e  re ly  upon  th e  custom  o f th e  trad e  
th a t  c h a rte r in g  b ro ke rs ’ com m ission  is  payable  
o n ly  in  respect o f  h ire  d u ly  earned u n d e r th e  
said c h a rte r -p a r ty .”

R. A. Wright, K .C . and  Neilson, K .C . fo r  th e  
appellants .

MacKinnon, K .C . and Raeburn, K .C . fo r  the 
respondents.

T he  L o rd  Ch a n c e l l o r  (L o rd  B irke n h e ad ).—  
T h is  is  an appea l fro m  a dec is ion  o f  th e  C o u rt o f 
A ppea l, de live red  on th e  9 th  J u ly  1918, reve rs ing  
a decis ion o f B a ilhache . J .,  de live red  on th e  
10 th  A p r i l ,  w hereby he d irec te d  ju d g m e n t to  be 
en tered  fo r  th e  de fendan ts  w ith  costs ; i t  fo llo w s  
fro m  w h a t I  have said th a t  th e  de fendan ts  are  
th e  a p p e lla n ts  before  y o u r  L o rd s h ip s ’ House.

T be  fa c ts  are ve ry  s im p le . T he  ch a rte re rs ’ 
b roke rs  c la im  com m ission  fro m  th e  sh ipow ners 
u n d e r a c h a rte r -p a r ty  da ted  th e  2 8 th  Sept. 1916, 
w h ich  was a c o n tin u a tio n  o f an e a rlie r  ch a rte r- 
p a r ty  dated th e  9 th  Dec. 1915, by w h ich  th e  
steam sh ip  Flore was demised. T he  owners were 
Leà  A ffré te u rs  R é u n is  Société A n o n ym e  and th e  
cha rte re rs  were th e  L u b r ic a t in g  and  F u e l O ils  
L im ite d . T be  re leva n t clause in  th e  c h a rte r- 
p a r ty  is  N o . 29, and is  as fo llo w s  : “  A  com m ission  
o f  5 pe r cen t, on th e  es tim a ted  gross a m o u n t o f  
h ire  is due to  Le o po ld  W a lfo rd  (London ) L im ite d  
on s ig n in g  th is  c h a rte r (sh ip  lo s t o r n o t lo s t).”  

Y o u r  L o rd s h ip s  are n o t tro u b le d  here w ith  any 
question  o f am ount.

T he  f ir s t  c h a rte r-p a rty , th a t  o f th e  9 th  Dec. 
1915, w ou ld  have ended on th e  5 th  M a rc h  1917, 
b u t  its  d u ra tio n  p roved  lo n g e r th a n  th e  tw e lve  
m on ths  o r ig in a lly  con tem p la ted  o w in g  to  an 
in te r ru p t io n  w ith  th e  de ta ils  o f  w h ich  y o u r 
L o rd s h ip s  are n o t concerned. T he  second 
c h a rte r-p a rty  w ould, i f  m a tte rs  had rem ained  
no rm a l, have comm enced on th e  5 th  M arch , b u t 
in  the  m o n th  o f Ja n u a ry  the  F re n ch  G ove rnm en t 
requ is itio n e d  th e  sh ip . T he  f ir s t  c h a rte r -p a r ty  
came to  an end and  the  second never became 
e ffective . T he  second c h a rte r-p a rty  was entered 
in to  a fte r  an agreem ent between the  owners and 
th e  cha rte re rs  dated th e  28 th  Sept. 1916, w h ich  
con ta ined  th e  fo llo w in g  clause : “  T he  b roke rs  
w i l l  con tinue  th e ir  good services to  e ith e r p a rty , 
b u t  th e ir  to ta l b rokerage  fixe d  fo r  th e  ch a rte r-
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p a r ty  a t 5 pe r cent, w i l l  be reduced fo r  th e  
extens ion  p e riod  to  3 per cent. F o r  a l l  o th e r 
co n d itio ns  o f d e ta il th e  b roke rs  o f th e  respective  
p a rtie s  w i l l  have to  f ix  th e  f in a l clauses, i t  be ing 
unders tood  th a t  th e  question  o f p r in c ip le  
expressed above w i l l  be fa i th fu l ly  observed 
acco rd ing  to  th e  good fa ith  o f th e  p a rtie s  and in  
accordance w ith  th e  business custom s in  s h ip p in g  
m a tte rs  and th e  s p ir i t  o f the  presen t ag reem ent.”  
C lause 34 o f th e  second c h a rte r -p a r ty  inco rpo ra ted  
clause 26 o f th is  agreem ent, and, inceed, th e  whole 
o f th is  agreem ent, and  shou ld , I  th in k ,  fo r  
clearness be rea d : “ T h is  c h a rta r -p a r ty  is in  
ex tens ion  o f th a t  o f  th e  9 th  D ec. 1915, and w il l  
ta ke  e ffect a t th e  day and  h o u r a t w h ich  the  
e a rlie r c h a rte r-p a rty  w i l l  te rm in a te . B o th  
c h a rte r-p a rtie s  are  fo r  th e ir  due fu lf i lm e n t, 
su b je c t to  the  co n d itio ns  an d  s tip u la tio n s  con
ta in e d  in  th e  specia l agreem ent s igned as i f  these 
co n d itio n s  and  s tip u la tio n s  were em bodied in  the  
p re se n t c h a rte r-p a rty  its e lf . ”

U n d e r those c ircum stances th e  docum en t m u s t 
be read, in  m y ju d g m e n t, as one w hole, c o n ta in 
in g  th e  clause o f the  F re n ch  agreem ent to  w h ich  
I  have d irec te d  y o u r L o rd s h ip s ’ a tte n tio n . I  do 
no t, the re fo re , read th e  agreem ent in  th is  m a tte r 
as i f  y o u r  L o rd s h ip s  had to  deal w ith  a clause in  
th e  c h a rte r-p a rty  on  th e  one hand  and an in d e 
penden t agreem ent, kn o w n  as th e  F re n ch  agree
m en t, on th e  o th e r. H a v in g  rega rd  to  th e  u n 
den iab le  c ircum stance  th a t  the  F re n ch  agreem ent 
is  inco rp o ra ted  in  th e  c h a rte r-p a rty , i t  is  im pos
sib le  to  consider th a t  an independent agreem ent 
in  re la tio n  to  th e  second c h a rte r-p a rty  ex is ted  a t 
a ll. A  c h a rte r-p a rty  is, o f course, a c o n tra c t 
between owners and cha rte re rs , and i t  is  e lem en
ta ry  th a t, so fa r  as th e  brokers are concerned, i t  is 
res inter alios acta ; b u t the  p a rtie s  in  th e  presen t 
case by an in te r lo c u to ry  and ve ry  sensible 
a rrangem en t have agreed th a t  th e  m a tte r  sh a ll 
be dea lt w ith  as i f  th e  cha rte re rs  were co- 
p la in t if fs .  T he  question, the re fo re , is, can the  
cha rte re rs  succeed in  such circum stances as the  
p resen t in  such an ac tion  ag a in s t owners P

I t  was decided n ea rly  seventy years ago in  the  
case o f Robertson v. Wait (1853, 8 E x . 299) th a t 
cha rte re rs  can sue under an agreem ent o f th is  
cha rac te r as trustees fo r  th e  b roker. I  am  
unable  to  d is tin g u is h  between th e  decis ion in  
liobertson v. W ait (sup.) and the  decision w h ich  in  
my view  shou ld  be reached in  the  presen t case. 
I t  was conceded by M r. W r ig h t  th a t, unless the re  
was a specia l and independen t agreem ent in  th is  
case, he waB unable  to  d is t in g u is h  the  fac ts  in  
th is  case fro m  those w h ich  were considered in  
Robertson v. Wait (sup.). In  m y o p in io n  M r. 
W r ig h t  has fa ile d  to  es tab lish  the  existence o f an 
independen t agreem ent.

So fa r  as I  am  aware, th a t  case has n o t before 
engaged the  a tte n tio n  o f y o u r L o rd s h ip s ’ House, 
and  I  th in k  i t  r ig h t  to  say p la in ly  th a t  I  agree 
w ith  th a t  decision, and I  agree w ith  th e  reasoning, 
s h o rtly  as i t  is  expressed, upon w h ich  th e  decision 
was founded. I n  th is  connection  I  w ou ld  re fe r 
to  the  w e ll-kn o w n  case o f Re Empress Engineer
ing Company (43 L .  T . Rep. 742; 16 Oh. D iv . 127). 
I n  the  ju d g m e n t o f th e  M a s te r o f th e  R o lls  o f 
th a t  day, S ir  G eorge Jessel, on p. 129, the  p r in 
c ip le  is exam ined w h ich  in  m y  view  underlies 
and is  th e  e xp la n a tio n  o f th e  decis ion in  Robert 
son v. W ail (sup.). T he  M a s te r o f th e  R o lls  uses 
th is  la nguage : “ So, agaiD, i t  is  q u ite  possib le

th a t  one o f  th e  p a rtie s  to  th e  agreem ent m ay be 
th e  nom inee o r  trus te e  o f  th e  th ir d  person. As 
Jam es, L .J .  suggested to  me in  th e  course o f the 
a rg u m e n t, a m a rrie d  wom an m ay n o m in a te  some
body to  c o n tra c t on h e r beha lf, b u t  th e n  the 
person m akes th e  c o n tra c t re a lly  as tru s te e  fo r  
somebody else, and i t  is  because he co n tra c ts  in  
th a t  cha rac te r th a t  th e  cestui que trust can take 
the  benefit o f th e  c o n tra c t.”

I t  appears to  me p la in  th a t  fo r  convenience and 
under long -estab lished  p ra c tice  the  b roke r in  these 
cases in  e ffec t nom ina tes th e  c h a rte re r to  co n tra c t 
on h is  beha lf, in fluenced  p ro b a b ly  by th e  c ircu m 
stance th a t  th e re  is a lw ays a c o n tra c t between 
c h a rte re r and  ow ner in  w h ich  th is  s tip u la tio n , 
w h ich  is  to  enure to  th e  benefit o f th e  b ro ke r, may 
ve ry  co n ve n ien tly  be inserted . I  take th e  view th a t 
in  these cases th e  b ro ke r in  e ffect, and on u ltim a te  
ana lys is , nom ina tes th e  c h a rte re r to  c o n tra c t on 
h is  beha lf. I  agree, the re fo re , w ith  th e  conclus ion 
a rr iv e d  a t b y  a l l  th e  le a n e d  judges in  Robertson 
v. W ait (sup.) th a t  in  such cases the  ch a rte re r can 
Bue as trus te e  on  b e h a lf o f th e  b roke r.

T h is  conclus ion  makes i t  necessary to  ask wha 
is  th e  answer to  th e  p la in t if fs ’ ac tion . I  confess 
th a t  I  fee l some as to n ishm e n t a t th e  conclusion 
reached by B a ilhache , J ., and, w ith  a l l  respect fo r  
th a t  learned  ju d g e , I  am unab le  to  fo llo w  the 
m en ta l processes by w h ich  he reached it .  i n  
learned  ju d g e  has fo u n d  as a fa c t th a t  tw o 
custom s, o r, as he p re fe rs  to  c a ll them , practices, 
w h ich  he th o u g h t re levan t, and  indeed decisive, 
were p roved before h im . I n  h is v iew  thos 
custom s, e ith e r severa lly  o r jo in t ly ,  as fo u n d  7 
h im , are fa ta l to  th e  p la in t if fs ’ c la im . B e ing  
ve ry  u n w ill in g  to  do any in ju s tic e  to  th e  lea rn “  
judge , I  w i l l  re fe r to  h is  ow n language fo r  t  
precise e lu c id a tio n  o f th a t  w h ich  he haB fonn  
A s  to  the f ir s t  custom  he said : “  A  custom  wa 
p roved  before me in  ano the r case o f Harley nn 
Co. v. Nagata (23 Com. Cas. 121) to  th is  e ffect • 
th a t  i t  is th e  in v a ria b le  p ra c tice  in  t im e  c “ a rt0  t  
p a rtie s  th a t  b ro ke rs ’ com m ission  is  payable  o 
o f h ire  th a t  is e a rn e d ; the  ch a rte re r sends tn  
h ire  m oney to  th e  b roke r, th e  b roke r deducts 
com m ission fro m  th e  h ire , and  sends th e  balan 
to  th e  sh ipow ner. T h a t is  the  way in  w h ich  i
pa id , and, fu r th e r ,  th a t  i t  is th e  in v a ria b le  p ra c n .g 
th a t,  unless h ire  is  earned, no com m ission 
payable  a t a ll. ”  I  have to  observe upon 
w h ich  I  c a ll th e  f ir s t  f in d in g , th a t  I  d em ur to  
p ra c tice  o f f in d in g  fa c ts  upon  evidence g iven 
o th e r cases, between o th e r p a rt ie s ; and, n® , j g 
second place, th a t  the  evidence in  s u p p o rt o t 
a lleged custom  produced before  th e  learned .g 
in  th is  case was o f th e  s lenderest P08l , ed 
characte r. N o r  does th e  custom  ga in  
s tre n g th  fro m  th e  c ircum stance , a p p a re n tly  r 
upon, th a t  m any ch a rte r-p a rtie s  co n ta in  an exp j 0 
s t ip u la t io n  th a t  no com m ission  sha ll be Va7 t 
unless h ire  is  pa id . I f  such a custom  is  80 '¿ 0y, 
and so m uch  re lied  upon in  the C ity  o f ,D.t l0 n 
w hy , one is  tem p te d  to  ask, is  th is  s tipu  1
accessary ? I  am  fa r  fro m  dec id ing  I  a j j  a 
ja ile d  upon to  do so in  th is  case—-th a t sue ^  
sastom does n o t ex is t, and th a t  i t  m ay n < iC 
proved by p rope r evidence. I f  in  ano the r c . ^ r  
,s proved  h e re a fte r th a t  the re  ex is ts  any 
jo n tra c t between ow ner and b rokers  p rope r e 
w ill no d o u b t be g iven  to  i t  in  th e  cou rts . ;g 

B u t  a fu r th e r  f in d in g  o f th a t  learned 3 ° ° “  bet 
in m y view  very su rp r is in g . H e  doeB n o t nu
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fcis fin d in g s , b u t th a t  w h ich  I  now  approach is 
d is tin g u ish a b le  fro m  th a t  w h ich  I  have a lready 
« a m in e d . H e  fo u n d  th a t  th a t  custom , w h ich  he 
th in k s  is  proved, is “  e n tire ly  irrespec tive  o f the  
fo rm  in  w h ich  th e  com m iss ion  clause finds  h is 
w ay in to  th e  c h a rte r-p a rty ,”  and  “  th a t  th e  fo rm  
<>f th e  com m ission  clause has no e ffec t a t  a l l  upon 
th e  c o n tra c t between th e  b ro ke r and th e  sh ip , 
« w n e r fo r  the  paym en t o f h ire .”  I t  is necessary 
to  in q u ire  rom ew ha t c lose ly  w h a t th is  f in d in g  
re a lly  means. W e  have seen th a t,  as th e  re s u lt 
' '  an a u th o r ity  b in d in g  upon th e  learned ju d g e , 
ch a rte re rs  can sue upon a com m ission  clause, 
under th e  c ircum stances w h ioh  I  have a tte m p te d  
to  exp la in , as trustees fo r  th e  b roke r. W h o m  
can  th e y  sue ? O b v io u s ly  the  shipow ners. W h y  
cu? sue io r  the  am o u n t o f th e  com m iss ion  ? 
tJov ious ly  because th e  owners have co n trac ted  to  
Pay i t .  B u t  the learned  judge , a p p a re n tly  q u ite  
unm oved by those considera tions, fin d s  as a fa c t 
th a t  a custom  has been p roved before h im  th a t  a 
p a r ty  sh a ll n o t  pay th a t  w h ich , p resum ab ly  w ith

6 f u H know ledge o f th e  custom , he has e x p lic it ly  
con trac ted  to  pay. I n  co n tra s t w ith  th e  e x tra 
o rd in a ry  s a n c tity  w h ich  th e  learned ju d g e  conoedes 
°  th is  custom  ( I  am speaking now  o f w h a t I  
a ll b is second fin d in g ), I  confess I  am  m ore 

A ttra c ted  by th e  tone o f  h is reference to  the  
e j berate c o n tra c t en tered  in to  between the 

Parties.
T he  custom , th e  learned  ju d g e  says, is “  ir re - 

Pective o f th e  fo rm  in  w h ich  th e  com m ission 
' ans0 fin d s  its  way in to  the  c h a rte r-p a rty .”  I n  m y 

fi*Pe rienpe im p o r ta n t clauses do n o t fo r tu ito u s ly  
hd  th e ir  way in to  im p o r ta n t con trac ts . T he y  

o r6’ °,n  t ^ 8. co n tra ry , th e  f r u i t  o f n e g o tia tio n  and 
^onsicJeration. T he  process is by no means so 
c r tu ito u s  as is  supposed. T he  lea rned  ju d g e , in  

Judgm en t (and here, I  th in k ,  th e  com m ents o f 
e learned L o rd s  J ustices in  th e  O o u rt o f A p p e a l 
6 p e rfe c tly  w e ll founded  and in  no way 

o aggerated), has in  e ffect decla red  th a t  a 
^ s to m  m ay be g iven  e ffec t to  in  com m erc ia l 

a ters w h ich  is  e n t ire ly  in co n s is te n t w ith  the  
am  w ords o f  an agreem ent in to  w h ich  com- 

W e n t  m 6h ’ P resum ab ly acquain ted  w ith  so 
v 1 anow n a custom , have nevertheless th o u g h t 
Uec^6r * °  en^er> M u ch  evidence w ou ld  be 
a essary to  convince me o f th e  existence o f such 
n asf ° m > aud  i f  i t  were fo rth c o m in g  I  shou ld  
e i. e L r  8SS. ho Id  l * 10 custom  to  be bad on 
au^U i 8 w h ich seem to  me to  be b o th  n o to rio u s  

“ a e lem en ta ry .
qq “ ave o n ly  one fu r th e r  obse rva tion  to  m ake, 
alre. ",earne<l  ju d g e  finds  in  th e  passage I  have 
cla aay quoted th a t  th e  fo rm  o f th e  com m ission  
betU8e k as uo e ffect a t a l l  upon the  c o n tra c t 
p Weei1 th e  b ro k e r and th e  sh ipow ner fo r  the  
Uiiehf611*' ° *  k ]re - T h is  obse rva tion  m ig h t o r 

n o t possess relevance o r va lue  in  a case in  
< t i f  th e re  was a s c in t i l la  o f evidence o f the  
*he vc°e a C01Qtra c t  between th e  b ro ke r and 
j  sh ipow ner fo r  th e  paym e n t o f h ire . (N o th ing  

to -day p re judges such a case i f  and when i t  
the^-68 ’ >̂u*; ' n  ^LIs case m y  conclus ion  is  th a t 
evj ! e was no such c o n tra c t and the re  was no 
n6 eilce w hatever o f such a co n tra c t. I t  became 
to  H Baary  to  reach a conc lus ion  b o th  in  re la tio n  
i j  " 9 f ir s t  o h a rte r-p a rty  and in  re la tio n  to  the 
^o rd  v..Charter' p a r ty ’ ^ r ’ ^ r i g l 1- re fe rre d  y o u r 
Whi k -up8 c c r tu in  evidence o ra lly  g iven  upon 

°h  he a tte m p te d  to  fo u n d  his co n ten tio n  th a t

th e re  was here such an independen t agreem ent 
between b ro ke r and sh ipow ner as was necessary 
to  re lieve h im  fro m  th e  d o c tr in e  in  th e  lead ing  
case to  w h ich  y o u r L o rd s h ip s  have re fe rred .

In  m y ju d g m e n t th e  evidence upon w h ich  M r.  
W r ig h t  refies is in su ffic ie n t to  su p p o rt th e  bu rden  
w h ich  he a tte m p te d  to  place upon i f .  I  fin d  no 
evidence a t a l l  in  th e  d iscussion w h ich  to o k  place 
between the  p a rtie s  o f any concluded agreem ent, 
o r  o f  an y  in te n tio n  even to  a rr iv e  a t any agree
m ent, except th e  p ro v is ion a l agreem ent as to  the  
fig u re  w h ich  u lt im a te ly  shou ld  be inse rted  in  th e  
ch a rte r-p a rty . F o r  th is  reason I  d ism iss th e  
c h a rte r-p a rty  in  th is  connection  by say ing  th a t  
the re  was no evidence w hioh was b ro u g h t before 
the  learned ju d g e  w h ich  e n tit le d  h im  reasonably 
to  a rr iv e  a t th e  conclus ion  th a t  in  re la tio n  to  th a t  
c h a rte r -p a r ty  the re  was an independen t agree
m ent.

W h e n  a tte m p tin g  th e  same in q u iry  in  re la tio n  
to  th a  second c h a rte r -p a r ty  I  come face to  face a t  
once w ith  th e  F re n ch  agreem ent, and I  have 
a lready po in ted  o u t to  y o u r L o rd s h ip s  th a t  
clause 34 in  the  second c h a rte r-p a rty  by in c o rp o ra t
in g  th e  F re n ch  agreem ent shows th a t  i t  was th e  
in te n tio n  o f th e  p a rtie s  n o t to  tre a t th a t  agree
m en t as a substan tive  and independen t co n tra c t, 
b u t as an in s tru m e n t a u x ilia ry  and  c o n tr ib u to ry  
to  the rea l co n tra c t w h ich  was the  second ch a rte r- 
p a rty . I  the re fo re  reach the  conclus ion  th a t  the re  
was no independen t c o n tra c t e ith e r in  connection  
w ith  th e  f ir s t  c h a rte r-p a rty  or, the  case w hich is 
im m e d ia te ly  re levan t, w ith  th e  second ch a rte r- 
p a rty .

H o ld in g  th is  view, I  am  bound to  say w ith  g re a t 
respect th a t  I  am  unable  to  fo llo w  th e  conclusions 
the  learned  ju d g e  has reached in  th is  case, and 
upon a m a tte r  w h ich  seems to  me ve ry  clear. I  
am o f o p in io n  th a t  th is  appeal m u s t be dism issed 
w ith  costs, and I  m ove y o u r L o rd s h ip s  accord
in g ly .

L o rd  F i n l a y .— T h is  a c tio n  is b ro u g h t to  
recover com m ission  said to  be due under th e  tw e n ty - 
n in th  clause o f the  c h a rte r-p a rty  o f the  28 th  Sept. 
1916. T he  clause in  question  is th is :  “ A  com 
m ission o f 3 pe r cent, on th e  estim a ted  gross 
am oun t o f h ire  is due to  Leopo ld  W a if  ord  (London ) 
L im ite d  on s ig n in g  th is  c h a rte r (sh ip  lo s t o r n o t 
lo s t).”

The  case was tr ie d  before B a ilhache, J ., and he 
fo u n d  th a t  the re  was a custom , w h ich  in  h is  
o p in io n  was n o t excluded by the  cha rte r, to  the  
e ffec t th a t  com m issions to  the  b roke r shou ld  be 
pa id  upon the  h ire  as received fro m  tim e  to  tim e . 
One w ou ld  be ve ry  slow, o f  course, to  d if fe r  fro m  a 
conclus ion  on a p o in t o f fa c t such as the  existence 
o f a custom , p a rt ic u la r ly  when i t  is a decis ion o f 
B a ilhache , J . M r. N e ilson  a rgued th a t  the re  was 
evidence o f an agreem ent, independen t o f an y 
th in g  in  th e  c h a rte r-p a rty  its e lf, to  w h ich  a 
custom  m ig h t app ly , supp lied  by th e  fa c t th a t  
th is  c h a rte r-p a rty  was in  c o n tin u a tio n  o f an 
e a rlie r c h a rte r-p a rty , and th a t  th e  te rm s  o f 
dea ling  as between the  b roke r and th e  sh ipow ner 
m u s t be taken  to  be th e  same, except as fa r  as 
th e y  were varied , nam e ly , w ith  rega rd  to  th e  
am o u n t o f the  com m ission. I  do n o t th in k  i t  is 
necessary to  exam ine th a t  question, because, 
w he ther the re  was such an independen t agree
m en t o r  not, th e  question  re a lly  is  w he ther such 
an agreem ent as th a t, and such a custom  as th a t, 
w h ich  would be inco rpo ra ted  w ith  th e  agreem ent,
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ca n  be reconciled w ith  clause 29 o f th e  ch a rte r- 
p a r ty , and, i f  i t  is  n o t reconc ilab le , w he the r such a 
cu s to m  as th a t  can be ra ised  in  face o f th e  te rm s 
o f  th e  ch a rte r. T h a t depends, o f  course, e n tire ly  
u p o n  th e  question  w he the r clause 29 is in  th e  
n a tu re  o f a c o n tra c t between th e  b roke rs  and the  
sh ipow ners. I f  th e  c o n tra c t in  clause 29 was 
p u re ly  as between th e  sh ipow ners and th e  
ch a rte re rs , i t  w ou ld  n o t in te rfe re  w ith  th e  te rm s 
o f  an y  indépendan t c o n tra c t | under th e  te rm s 
o f  th e  custom , suppos ing  th a t  such an in d é 
p e n da n t c o n tra c t had been en tered  in to  between 
th e  p la in t if fs  and  th e  shipow ners. B u t  i t  appears 
to  me th a t  i t  is  e lem en ta ry  la w  th a t  i f  clause 29 
is  to  be ta ke n  to  be a clause en tered  in to  b y  o r  on 
b e h a lf o f th e  b rokers, th e y  ca n n o t set up  a 
cus tom  such as th a t  con tended fo r  ; th e  tw o  are 
a b so lu te ly  inco n s is te n t.

I n  o rde r to  avo id  th e  e ffec t o f th a t  a rg u 
m en t, M r .  W r ig h t  contended th a t  th e  b ro k e r was 
n o t  re a lly  a p a r ty  to  clause 29 a t  a ll.  T h e  d if f i
c u lty  in  th e  w ay o f th a t  a rg u m e n t to  m y  m in d  is 
th is , th a t  clause 29, in  p a r t  a t a l l  events, m ust 
have been, I  th in k ,  en tered  in to  by  those who 
were p a rtie s  to  th e  c h a rte r  p a rty  on beha lf o f 
th e  b roke r, because the  a m o u n t o f  th e  b rokerage 
is  specified in  clause 29, and  to  th a t  e x te n t, i t  
seems to  me, th a t  we m u s t rega rd  th e  c h a r
te re r  as h a v in g  en tered  in to  th a t  b a rg a in  in  th e  
in te re s ts  o f the  b ro k e r and as a tru s te e  fo r  the  
b ro ke r.

I t  seems to  me to  be im poss ib le  to  d issect 
th e  clause. I f  th e  o ve rw h e lm in g  p re su m p tio n  is 
th a t  in  p a r t  i t  was entered in to  on b e h a lf o f the  
b ro ke r, i t  appears to  me to  be e x tre m e ly  d if f ic u lt  
to  Bay th a t  i t  was n o t en tered  in to  on b e h a lf o f 
th e  b ro k e r a ltoge the r, and, i f  so, th e n  th e  words 
a t  th e  conc lus ion  o f clause 29, “  on s ig n in g  th is  
c h a rte r  (sh ip  lo s t o r  n o t lo s t),”  are w ords g o ve rn 
in g  th e  c o n d itio n s  on w h ich  th e  com m ission  is  to  
be pa id , and w h ich  are b in d in g  upon  th e  owner. 
I f  th a t  is  so, i t  is  obvious th a t,  ha v in g  
had the  c o n tra c t reduced in to  w r it in g  on 
h is  beha lf, i t  is  n o t open to  th e  ow ner to  set up  a 
cus tom  w h ich  is  in co n s is te n t w ith  th e  te rm s  o f 
th e  clause w h ich  th ro u g h  h is  trus te e  in  th is  
m a tte r  he has en tered  in to .

O n  these g rounds I  concu r in  th e  proposa l 
w h ich  has been made b y  m y  nob le  and learned  
fr ie n d  on th e  W  oolsack.

L o rd  A t k in s o n .— I  have ve ry  l i t t le  to  add. I  
concu r in  w b a t has been said by  m y nob le  and 
lea rned  fr ie n d  on th e  W oo lsack, and also b y  m y 
nob le  and learned  fr ie n d  who has preceded me.

I  m u s t a d m it th a t  th is  appears to  me to  be an 
e x tre m e ly  p la in  and c lea r case. T w o  agents 
em p loyed  by th e ir  respective  p rin c ip a ls  d ra w  up 
a w r it te n  agreem ent and  fo rw a rd  i t  to  th e  
respective  p r in c ip a ls  to  be s igned b y  them . In  
th is  agreem ent I  f in d  a s t ip u la t io n  re g a rd in g  th e  
re m u n e ra tio n  w h ich  is  to  be p a id  to  those respec
t iv e  agents. I  shou ld  have th o u g h t th a t  when a 
c h a rte re r  en ters in to  a c h a rte r-p a rty , s t ip u la t in g  
fo r  p a ym e n t o f com m ission , i t  m u s t be assumed, 
as th a t  is  th e  re m u n e ra tio n  o f th e  agent, th a t  
he does th a t  w ith  th e  f u l l  consent and concurrence 
o f  th e  agent. H e  m akes th a t  c o n tra c t w ith  
re g a rd  to  th e  a gen t’s re m u n e ra tio n  fo r  and on 
b e h a lf o f th e  agent.

T h a t be ing  so, th e  p r in c ip a l in  th is  case, the  
ch a rte re r, is  added as a c o -p la in t if f ,  and w h a t is 
th e  course o f th e  proceeding,? T he  tw o) p la in t if fs

come in to  c o u rt and th e y  p u t dow n th e  w r it te n  
agreem ent, th e  ch a rte r. T he  c h a rte r-p a rty  con
ta in s  a clause fo r  com m ission  to  be p a id  to  the  
b ro ke r in  ce rta in  events. A n d  w h a t is  the  
answer to  th a t?  T he  answer is  : “ Oh,  th a t  is 
n o t an agreem ent a t a l l ; o u r agreem ent is  a 
w h o lly  independen t th in g — i t  is  made by p a ro l; 
i t  was made in  reference to  and  p ra c tic a lly  
em bodied a c e rta in  cu s to m .”  W e ll,  I  concur 
w ith  every one o f th e  L o rd s  Jus tices  th a t  the re  is 
n o t a shadow o f evidence o f th a t  c o lla te ra l and 
independen t ag re e m e n t; and, i f  the re  was, the re  
is  th is  m is fo r tu n e  about i t ,  th a t,  i t  be ing  d ire c t ly  
in  c o n flic t w ith  th e  w r it te n  agreem ent, i t  cannot 
be ta ke n  advantage  o f to  v a ry  the  w r it te n  agree
m ent. I  th e re fo re  th in k  the re  is  no answer to  
th e  s u it  in s t itu te d  upon th e  w r it te n  a g re e m e n t; 
the re  is  n o th in g  to  show th a t  the re  was 
any c o lla te ra l independen t agreem ent ; and 
any independen t agreem ent re lie d  upon, even i f  
p roved , cou ld  n o t be acted upon inasm uch  as i t  
is  d ire c t ly  in  c o n flic t w ith  th e  le t te r  o f th e  w r itte n  
docum en t in to  w h ich  th e  p a rtie s  have entered. 1 
ca n n o t conceive th a t  the re  shou ld  be in  any lin e  
o f  business any custom  w h ich  w ou ld  p ro v id e  tha«> 
no m a tte r  w h a t w r it te n  agreem ent was to  be 
en tered  in to , th a t  custom  is  n o t to  be excluded, 
b u t  is to  p re v a il over the  te rm s o f  th e  w r itte n  
docum ent.

.Lora W r e n b u r y .— I  find  m yself in  entire 
agreement w ith  a ll th a t has been said by your 
LordshipB who have preceded me.

W e  have to  do here w ith  a co n tra c t between 
tw o  p a rtie s  rese rv in g  a benefit to  a th ird .  T he  tw o  
p a rtie s  are th e  sh ipow ners and  th e  cha rte re rs , ana 
th e  th ir d  p a r ty  is  the  b ro ke r o f one o f them , the 
ch a rte re rs ’ b ro ke r, w ho is  to  be rem unera ted  in  
respect o f a c o n tra c t w h ich  is  be ing  made fo r  the 
h ire  o f  a sh ip . T he  p a r t ic u la r  fo rm  o f co n tra c t 
in  question  is , o f course, p repared  b y  o r is  under 
th e  eyes o f th e  b ro k e r w ho is  n e g o tia tin g  tne 
m a tte r . I t  is  sen t to  th e  p rin c ip a ls  fo r  s ignature , 
an d  th e y  s ign  i t ,  and th e re  is con ta ined  in  i t  
c lause w h ich , as I  have said, reserves a benefit to  
th e  b roke r. U n d e r those circum stances an action  
is  b ro u g h t b y  th e  b ro k e r aga in s t th e  shipowne 
fo r  th e  com m iss ion  w h ich  is  expressed to  
payab le  to  h im  u n d e r th e  c o n tra c t between tn  
tw o  parties '— a c o n tra c t to  w h ich  he h im se lf, 
agree, was n o t a p a rty . B y  agreem ent between 
th e  p a rtie s  th e  reco rd  is  amended by  tre a tin g  
th e  a c tio n  as i f  th e  cha rte re rs  were jo in e d  as 
p la in t i f f  in  th e  action . I t  is  a case in  w h ich  i t  * 
possib le th a t  an a c tio n  can be b ro u g h t on be ta  
o f a person to  whom  a benefit is  reserved a lthoug  
he is  n o t a p a r ty  to  i t .  T h a t is  th e  subjje 
o f th e  decis ion in  Robertson v. Wait (3 E x  *2 /• 
U n d e r  those c ircum stances th e  shipow ners, 
de fendan ts  in  th e  ac tion , defend th e  a c tio n  and . 
e ffec t are here say ing  ; “  I t  is  p e rfe c tly  tru e  t  ,g 
we a ttached  o u r s ig n a tu re  to  th is  do cu m e n t; i 
p e rfe c tly  tru e  th a t  i t  con ta ins  in  a r t .  29 
s t ip u la t io n  in  fa v o u r o f a th ir d  p a r ty  ; b u t, J 
know , th a t  means n o th in g  a t a l l— th a t  is  n o t 
ba rg a in  a t a l l  to  w h ich  we are pa rties .”  g

I  fee l m yse lf in  g re a t d if f ic u lty  in  understand*“ » 
a co n te n tio n  o f th a t  so rt. I t  is  th a t  in  , j  
p a r t ic u la r  business the re  ex ists a custom  (an .g 
w i l l  ta ke  i t  fo r  th e  m om ent th a t  th e  custom  
proved) by  w h ich  the re  is  a s tip u la tio n  fo r  c . 
m iss ion  to  be p a id  by  a b roke r, o r, in  th e  abse 
o f course, o f some specia l agreem ent to  the
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tra r j ,  the cnstom is that the commission shall be 
paid to the broker on the hire from time to time 
as earned. In  this contract there is a stipulation 
exactly to the oontrary effect. The stipulation is 
that the commission shall be on the estimated 
gross amount of hire on signing the charter, ship 
ost or not lost.  ̂ I  find myself quite unable to 

Understand how it  can be Bet up that into a con
tract expressed in those terms there should be 
introduced a cnstom to an exactly contrary effect.

confess I  do not understand the reasoning by 
which Bailhache, J. arrived at the conclusion that 
such a state of things was possible. To my mind a 
contract signed by parties is an obligation to be 
performed by the parties, and it  is none the less 
a contract because it  is in print and not in manu
script, and how, as against this stipulation by 
pontract you are to introduce a custom directly 
inconsistent with the express terms of the con
tract I  confess I  do not understand. D irectly it 
is conceded here that the broker, although not a 
party to the contract, can sue on the contract, 
inasmuch as he can sue by the charterer as 
trustee for him, it  appears to me that the case 
teally is over. Ton have only to read a it. 29 
®nd you find there an express stipulation— a 

ipulation which is accepted by the signature of 
the defendants— that this payment should be 

a?e, and for that payment it  appears to me 
that the defendants are liable.

I  agree that the appeal fails and should be 
dismissed with costs. . , , .

Appeal dismissed.
Solicitors: for the appellants, Thomas Cooper 

hd Co.; for the respondents, Lawrence Jones 
and Co.

rale. Bailhache, J . held that the charter parly 
rate of freight did not apply to the general cargo, 
and for that the defendants must pay on a quantum 
meruif.

Held, on appeal, that there must be implied a 
promise by the defendants to pay the current rate 
for such part of the cargo as was general 
merchandise, as in loading general merchandise 
they were acting entirely outside the original 
contract.

Decision of Bailhache, J. (infra) affirmed.

A c t io n  in the Commercial L is t tried by 
Bailhache, J.

The plaintiffs’ laim was for freight and 
demurrage.

By a charter-party dated the 10th Nov. 1915 
the plaintiffs, the chartered owners o f the steam
ship Strathcona, chartered her to the defendants 
I t  was agreed that the steamship should go to  
Liverpool and there load from the defendants’ 
agents a fu ll cargo of steel billets for carriage to  
Nantes at the rate of 23s. per ton. The steam
ship did not load a fu ll cargo of steel billets, but 
her load consisted of 1208 tons of steel billets 
and some 987 tons of general merchandise. The  
plaintiffs were unaware that general cargo was 
being loaded.

The plaintiffs claimed that the general cargo 
was loaded outside the terms of the charter- 
party, and they therefore claimed a quantum 
meruit rate of freight.

Lech, K .O . and Jowitt for the plaintiffs.
if. A, Wright, K .C . and 

defendants.
Cuthbertson for the 

Cur. adv vult.

Court
COURT OF APPEAL.

June 4 and 5, 1919.
'  efore B a n k e s , Sc r d tto n , and A t k in , L.JJ. 

St e v e n  a n d  Co. v . A d a m  B r o m l e y  a n d  
Son . (o)

a p p e a l  f r o m  t h e  k in g 's b e n c h  d iv is io n . 
urter-pariy— Carriage of goods by sea— Shir 
gartered to load fu ll cargo of steel billets— 

pecified rate of freight— Part load only of steel 
Wets— General cargo to make up— Chartered rate 
ot applicable— Quantum meruir.

e steamship S. was chartered by the plaintiffs, who 
Were the chartered owners, to the defendants to 
oad a fu ll cargo of steel billets for carriage from 

Liverpool to Nantes at the rate of 23s. a ton. The 
efendants loaded a cargo of which 1208 tons only 
e,e steel billets the rest, some 987 tons, being 

general cargo. The plaintiffs were not aware that 
, 9eneral cargo was being loaded. The master, 
Tao had a copy of the charter party, knew it. He 
T as ,n the employment of the shipowners, although 
e was acting, for the purposes of receiving 

“*®. tarrying the cargo, as the agent of the 
Plaintiffs. The current rate of freight for general 

m e rchandise was higher than the charter-party
1 t io D o r te d  b y  T .  W .  M o r g a n  a n d  E d w a r d  J .  M .  C h a p l i n , 

"Raors , Barm ter »-at-Law.

March 13.— B a il h a c h e , J .— By a charter- 
party dated the 10th Nov. 1915 the plaintiffs 
the chartered owners of the Bteamship Strathcona 
chartered her to the defendants to load a fu ll 
cargo of steel billets for carriage from Liverpool 
to Nantes at the rate of 23«. per ton. The defen
dants loaded her by a third person under some 
arrangement with him, and she was loaded with 
a fu ll cargo of which some 1208 tons only was 
steel billets and the rest, some 987 tons, being 
general cargo.

The plaintiffs were not aware that a general 
cargo was being loaded. The master, who had a 
copy of the charter-party, knew it. He was in  
the employment of the shipowners, although no 
doubt acting, for the purpose of receiving and 
carrying this cargo, as the agent of the plaintiffs. 
H e does not seem to have troubled about the 
matter, and it  is obvious from his evidence that 
be was rather pleased than otherwise to have 
somejgeneral cargo rather than all steel billets. By  
the charter-party the Strathcona was addressed to 
the defendants’ agents at the port of loading.

One of the plaintiffs was called as a witness, 
and he gave reasons why they would not have 
chartered the ship to carry general merchandise 
at anything like 23s. a ton. This evidence is 
confirmed by the fact that the defendants were 
receiving in respect of the cargo other than steel 
billets an average freight of some 30s. a ton.

In  these circumstances the plaintiffs say that 
the general cargo was loaded outside the charter- 
party altogether, and that they are entitled to a 
quantum meruit rate of freight in respect of such 
cargo.
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The defendants, on the other hand, contend 
th a t they loaded the whole cargo under the 
charter-party, although the loading of the general 
cargo was in breach of the charter-party ; that 
the plaintiffs’ only claim is one for damages, 
and that, if the plaintiffs receive as much freight 
as if  the whole cargo loaded were steel billets, 
there is nothing due from them except nominal 
damages for the admitted breach. In  support of 
these contentions the defendants rely upon an 
unreported c,a6e of The Olanda in the House of 
Lords. I  have been supplied with the record in 
that case and with a note of the decision. In  
that case the cargo was to be linseed and wheat, 
of which not more than 50 per cent, was to be 
linseed. A  quantity considerably in excess of 
50 per cent, of linseed was loaded, and the 
plaintiffs, as here, claimed to be paid on a quantum 
meruit rate on that excess. I t  was held that 
they were not entitled to be so paid, but were 
only entitled to nominal damages for the breach 
of contract.

A t  first sight that case seems strong in the 
defendants’ favour, but the ground of that deci 
sion is to be found in a few sentences of 
Pickford, L .J .’s judgment in the Court of Appeal 
and of the Lord Chancellor’s judgment in the 
House of Lords. Pickford, L.J. says that the 
chatterer’s agent at the port of loading honestly 
thought they were entitled to ship more than 
£0 per cent.of linBeed, and said so to the captain. 
The captain honestly, without looking at his 
charter-party, accepted that and it  was loaded. 
Both parties were under the impression that they 
were loading under the charter-party.

The Lord Chancellor says: “ Both parties 
intended that the linseed should be carried under 
the charter- party,” and, later, “ Here, by consent 
of both parties, the linseed was taken as under 
the charter-party, and .at the chartered rate of 
freight.’’ Later, again, he uses similar expres
sions. I t  is clear, therefore, that that case was 
decided on the ground that the charterers as well 
as the master considered that they were carrying 
out the charter-party contract. They were mis
taken, and the charterers were liable to nominal 
damages for the breach of which they had been 
guilty unwittingly, but the charter-party contract 
remained, and as it  remained there was no room 
for a quantum meruit.

Here the facts are quite different. I t  is not, 
and could not be pretended, that in loading 
general merchandise the charterers thought they 
were within their contractual rights. They knew 
they were not. They did not load under the 
charter-party, and as they did not, and knew they 
did not, it  seems to me the charter-party rate for 
steel billets does not apply to the general 
merchandise cargo, and for that they must pay a 
quantum meruit. The fact that an easy-going 
master did not object seemB to me immaterial 
when once I  arrive at the conclusion that the 
defendants themselves well knew they were not 
entitled to lead general merchandise. A  master 
has no right to vary a charter-party.

I  think that probably the true view in such a 
case is that the whole contract has gone and the 
plaintiffs are entitled to a quantum meruit on the 
whole cargo. I t  is not necessary so to decide 
because the plaintiffs do not so claim, and, more
over, I  have no evidence that the current rate for 
steel billets exceeded the charter rate.

I  assess the freight on the general merchandise 
at 30s. a ton, which comes to 350/. 4s. There is 
also due the sum of 315Z. 5s. 9d., for demurrage 
and money paid, making a total of 6661. 9«. 9d. 
which is due from the defendants to the plaintiffs, 
for which I  give judgment. The defendants have 
a counter-claim for 2691. 14?. Id., and I  give judg
ment for them for that amount. In  the result 
there will be a balance payable to the plaintiffs.

Judgment fo r plaintiffs on the claim; for 
defendants on the counter-claim.

The defendants appealed.
B. A. Wright, K  0 . and T, Cuthhertson for the 

defendants, the appellants.
D. C. Leclc, K .C . and W. A. Jowitt for the 

plaintiffs, the respondents, were not called upon.
B a n k e s , L  J.— This is an appeal from a deci

sion of Bailhache, J. which arises under the 
following circumstances : On the 19th Nov. 1915 
a charter-party was entered into between Messrs. 
Steven, who are described as the time chartered 
owners of the steamship Strathcona, and Messrs. 
Adam Bromley and Co., under which the 
charterers agreed to load the vessel at Liverpool 
and (or) Birkenhead at charterers’ option with 
a cargo of steel billets at a rate of 23s. per ton" 
on cargo loaded as per bill of lading. The vessel 
proceeded to Liverpool, and the charterers ten
dered a quantity of steel billets amounting in all 
to 1208 tons, which were put on board the vessel. 
Apparently they either had no more steel billets, 
or did not desire to load any more steel billets, 
and they filled the ship up with a quantity of 
general cargo, amounting in all to 987 tons. The 
current rate of freight for that general cargo was 
considerably higher than the chartered rate for 
Bteel billets ; the learned judge has found that it  
was 30s. The action was brought to recover, 
amongst other things, the difference between the 
rate for steel billsts and the current rate for 
general cargo upon 987 tons of general cargo, and 
the claim was framed alternatively either as a 
claim for damages for breach of contract, or upon 
an implied agreement to pay a reasonable rate of 
freight in respect of the general cargo. I ,  p0r' 
sonally, agree with the argument that if the 
action is an action for damages for breach of the 
charter-party the measure of damages would be 
the difference between the amount which was 
actually paid in respect of the goods loaded on 
board and the fu ll chartered rate of freight for a 
fu ll cargo of steel billets, and upon that footing 
the damages would be nominal only. But I  do 
not think, myself, that the plaintiffs are con
strained to confine their claim to a claim for 
damages merely. I  think they are entitled 0 
claim that the true inference from the facts 18 
that there was a fresh contract between tbe 
parties— a term added to the original con
tract contained in the charter-party, unde 
which the defendants came under an obligation 
to pay the current rate of freight in respect 
the general cargo which was shipped in place 0 
the steel billets. That is what I  understan 
Bailhache, J. has found. In  my opinion tb 
inference was abundantly justified oy the pa‘g 
ticular facts of this case. 1 think that where, a 
hero, the charterer tenders cargo for shipin? 
which is not the contract cargo, but is somethin? 
quite different, and the current rate for which 
substantially higher than the agreed rate for t
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c o n tra c t  c a rg o , th e  in fe re n c e  is  ju s t i f ie d  t h a t  he 
ls ’ m  s u b s ta n c e , re q u e s t in g  th e  s h ip o w n e r  to  
c a r r y  th e  s u b s t i tu te d  c a rg o  in  l ie u  o f  th e  c o n 
t a c t  c a rg o , a n d  u p o n  th e  te rm s  t h a t  he  w i l l  p a y  
cue c u r r e n t  ra te  o f  f r e ig h t  in  re s p e c t o f  th a t  sub - 
® ,t u (c d  c a rg o . I t  is  q u ite  t r u e  t h a t  i t  does n o t  
ta k e  th e  fo r m  o f a n  o f fe r  exp ressed  i n  a  le t te r ,  o r  
a m essage a cce p te d  a t  once  b y  th e  o th e r  p a r ty  
to  th e  c o n tra c t ,  because th e  o f fe r  is  to  be im p l ie d  
Y 'om  th e  te n d e r  o f  th e  ca rg o . T h e  c a rg o  is  te n -  
t ie re d  to  a m a n  w h o , to  th e  k n o w le d g e  o f  th e  
P erson te n d e r in g , is  n o t  in  a  p o s it io n  to  v a ry  th e  
i°. f a c t  m a de  be tw e e n  th e  c h a r te re r  a n d  th e  

s h ip o w n e r, a n d  th e re fo re  th e re  is  a c o n t in u in g  
t te r  w h ic h  i t  is  w i th in  th e  r i g h t  a n d  p o w e r o f  
e s h ip o w n e r to  a c c e p t as soon as he  becom es 

ch a rt6 W^ a ^’ m  ^a c t ’ bas been ‘ lo n e  b y  th e

U n d e r  th o se  c irc u m s ta n c e s , in  m y  o p in io n  
ere w as, in  th is  case, su ch  a n  o f fe r  w h ic h  w as 

a cce p ted  b y  th e  s h ip o w n e r as soon as i t  cam e to  
? ls  k n o w le d g e ; a n d  u p o n  th e  s u b s t itu te d  con - 

a c t  so m a de  he fo u n d e d  h is  a c t io n  f o r  th e  
a m i i t 1106 be tw een  tu e  c o n tra c t  ra te  o f  f r e ig h t  

a  th e  c u r re n t  ra te , n o t  n e c e s s a rily  b y  w a y  o f  
am agos, b u t, as he  exp ressed  i t  in  th e  a l te r 

n a tiv e , u p o n  th e  im p l ie d  c o n tra c t  th a t  th a t  
m o u n t s h o u ld  be p a id . I n  m y  o p in io n  B a .il-  

uache, J .  w as p e r fe c t ly  r i g h t  in  d ra w in g  th e  
te re n c e  w h ic h  he  d id  d ra w , a n d  in  c o m in g  to  

ue c o n c lu s io n  th a t  th e re  w as t h a t  s u b s t i tu te d  o r  
a lte re d  c o n tra c t .

tm ia said tbat tbis ca80 is entirely covered 
of t i  deeisiou of the House of Lords in the case 
Th r Olonda (unreported; the 29th .Tan. 1917). 
th 6 i ao*'8 that case were quite different from  
.  ? facts in this case, and the decision, in my 
Pinion, in that case proceeded entirely upon the 
Pecial facts. The facts there were that there 
a® a charter-party under which the charterer 
greed to ship grain at a certain rate of freight, 

th ,ilseed afc an increased rate, with a term in 
c e charter-party that the cargo was not to 
a “ 818i ° f  more than 50 per cent, of linseed. As 
v  ““att?r of fact more than 50 per cent, of linseed 

“hipped, and the question was whether, under 
to 'i.6 cironm«tances, there was an implied contract 
for l ^ 80mefching in addition to the contract rate 
y. 'nseed, or whether, under the circumstances, 
e ccntract rate for linseed did not cover the 

cess over the 50 per cent, which the parties had 
greed wa8 to be the outside quantity of linseed 

deal6 8hiPP0d- House of Lards, who had to 
1 with the matter on appeal from the Court of

find’ ’ wbo bad dealt witb tbe matter upon the 
th a ff?  ° f  an arbitrator> came to the conclusion 
U n i the 0xce8S quantity of linseed was shipped 
the a, misapprehension by both the shippers and 

caPtain as to the quantity of linseed which the 
c; Pper® were entitled to ship, and, under those 
room*?stances, as it  seems to me, there was no 
Pav t0F i mPlication of a fresh contract to 
lin" ' a?ything other than the contract rate for 

a [t aPPears to me that that decision 
¡P , .D,™  and proceeded entirely upon those very 
difl.* la* *acfcs. Now the facts here are quite 
S e n t^ i"  Tbere was no contract made for 
cutsid Tbe general cargo was altogether
tin,“ 7? the contemplation of the parties at the 
for ¡f  '?y, made tbe bargain- Their bargain was 
oa]v ceel billets, and for steel billets only. The 

y agreed rate of freight was for steel billets, 
vox,. X IV . ,  N . S.

and, under those circumstances, as I  have said, it  
does appear to me that the inference is justified 
that when the charterers tendered, as they did 
here, something quite outside the contract, and 
something in respect of which no rate of freight 
had ever been discussed or agreed, they must be 
taken to have made the offer to the shipowner 
that if  he would carry i t  they would be prepared 
to pay the current rate.

Under those circumstances, in my opinion, the 
judgment of the learned judge was quite justified, 
and is right,

S c r t j t t o n ,  L .J .— I  agree. The shipowner in 
this case asks to be paid freight on a csrtain 
quantity of cargo under an implied agreement to 
be paid a reasonable rate, or, alternatively, a 
proper measure of damages for breach of contract. 
The shipowner had chartered the whole ship to 
carry steel billets at a named rate. In  fact, nearly 
half of the oargo shipped was not steel billets, but 
was general cargo which, at the time of the 
shipment, was commanding a much higher rate 
than the chartered rate. W hat is the legal 
position on those facts J I t  may be imper
tinent curiosity on my part, and, as M r. W righ t 
pointed out to me, it  may be that I  ought not to 
be at all inquisitive as to the facts, but should 
merely direct myself to the legal problem ; but I  
am puzzled as to what happened in this case. The 
charterers, before they had got any binding 
contract for tbe ship, had made a contract with 
sub-charterers to carry a general cargo at a 
named rate in this ship. Ten days afterwards 
they succeeded in getting a contract with the 
shipowners as to the ship ; they could not get it  
for a general cargo, but only for steel billets.
I  confess I  am puzzled, as a matter of honest 
business, to know what they did when they got 
into that position; whether they went on and 
chanced it, not saying anything to anybody, or 
whether they did say anything to the sub
charterers, or what they said. M r. W righ t says 
that i t  does not affect the legal position. I  can 
only say I  have looked through the correspond
ence, and I  am extremely unfavourably impressed 
with the conduct of Messrs. Bromley on the cor
respondence. I t  may be that that has nothing to 
do with the legal position.

I t  is commonplace law that if  you have an 
express contract covering a subject-matter, you 
cannot imply a contract for a matter already 
covered by the express contract unless in some 
way the express contract is got rid of. The 
ordinary case of that is a contract with a house 
agent to do work in regard to the letting of a 
house on the terms that he shall be paid a com
mission if  successful, and only if  successful; 
and that existing contract excludes a quantum 
meruit for work done which does not result iu 
success. On the other hand, where you have 
work done outside the contract, and not covered 
by the contract, and one of the parties takes 
the benefit of it, you can always imply a contract 
to pay for the work done outside the contract at 
the current rate of remuneration for that work, 
and you may frequently add to it  the other terms 
of the existing contract so far as they are not 
inconsistent with the nature of the work done. 
W hat is the proper implication in this case ? 
The charterers tender for shipment a cargo which 
they know is not within their contract at all, 
which they had no right to requir e the shipowners

n
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to carry. They tender it  to a man who has no 
authority to vary the charter. They do not make 
any express statement to call his attention to the 
fact that they are asking him to do something 
outside the charter. Thereupon it  is carried. 
W h at is the proper legal implication with regard 
to that ? The price of this work is not covered 
by the contract; i t  is agreed that the goods are 
goods outside the contract. I t  appears to mo that 
the ordinary business and legal implication from  
those facts is a promise to pay a proper remune
ration for the work done, the goods in other 
respects being carried on the terms of the 
existing contract so far as applicable. That 
appears to me to be the view taken by 
Bailhacbe, J. and I  entirely agree with it. I t  
appears to me to be the only proper business and 
legal view. Of course, if  the House of Lords had 
decided the opposite I  should have been bound by 
it,'but in my view the decision which has been 
cited to us turns on the very special facts— a 
charter to carry wheat and linseed at named rates; 
only wheat and linseed were shipped, but there 
was a misapprehension between the parties as to 
whether there was, or was not, a clause in the 
contract that only 50 per cent, of wheat should 
be shipped. There was a claim made by the 
shipowners ior payment for the extra linseed, not 
at the rate of freight in the charter, but at the 
current rate of freight outside, and the House of 
Lords declined to draw the implication that 
there was a promise to pay for the extra quantity 
of linseed the current rate and not the chartered 
rate. That appears to me to have no application 
to the facts of this case, and the suggestion that 
i t  is inapplicable may be tested by assuming in 
this case instead of half the cargo tendered being 
general cargo it  had all been general cargo. I  
tbirik it  is quite clear in that case there would 
be an implication to pay the current rate of 
remuneration for carrying such cargo, and where 
instead of being the whole cargo it  is half the 
cargo the same implication arises. For these 
reasons I  agree with the judgment of my brother 
and of Biilhache, J.

A t k in , L  J.— I  agree. I  think one of the 
essential facts of this case is exoressed by the 
finding of the learned judge that it  is not, and 
could not be, said that in loading general mer
chandise the charterers thought that they were 
within their contractual rights; they knew that 
they were not. They did not load under the 
charter-party, and knew that they did not.

Under those circumstances, what is the position 
in law ? I t  seems to me that it  amounts to an 
oiler, by the charterers, of this cargo to the 
shipowners upon the terms of a reasonable remu
neration for cargo which is not the agreed cargo, 
and an offer of a contract upon the terms of the 
old contract as far as applicable. I  th ink that 
the shipowners are entitled to accept that offer, 
and entitled to sue for reasonable remuneration. 
The position does not seem to be in law any 
different from the position of an ordinary contract 
for the sale of goods. I f  I  am fortunate enough 
to get a wine merchant to agree to sell me a dozen 
bottles of whisky, and he tenders to me in pur- 
suance of that contract ten bottles of whisky and 
two bottles of brandy, and my servant takes them 
in  and I  am prepared to accept them, the contract 
is, as far as I  know, that 1 am to pay for the 
bottles of brandy at a reasonable price ; and that

[ P r i v . C o .

seems to me to be the real contract here. For 
the reasons which have been given by my learned 
brethren I  agree that this appeal should be dis
missed.

I ,  personally, should like to reserve the question 
as to whether or not the claim could not be put 
merely as a claim for damages for breach of con
tract, and 1 should like to reserve the question as 
to the measure of damages for breach of contract 
involving the misuse of the plaintiffs’ goods. I  
can imagine a person using my goods at a rate 
which is agreed upon ; but where there is a con
venient user in breach of the contract, and he 
uses my goods in such a way as to expose them 
to danger or delay, the question then is whether 
the measure of damages might not include a 
reasonable remuneration for such convenient user. 
B ut it  is unnecessary to decide that in this case, 
and I  should like to reserve that question until 
it  arises.

I  agree that this appeal should be dismissed.

Appeal dismissed.

Solicitors for the defendants, Thomas Cooper 
and Co.

Solicitors for the plaintiffs, Inc}, Colt, lace, and 
Boscoe.

Sutucial Committee of tfje IJriiig Council«

June 17 and July 8, 1919.
(Present: The R ight Hons. Lords P a r m o o b . 

W r e n b u r t , St e r n d a l e , and Sir A r t h u r  
C h a n n b l l .)

T h e  K r o n p r in z e s s in  Ce c il ie  (P a r t  Ca k g °  
e x ), (a)

ON APPEAL FROM A DECREE OF THE ADMIRALTY 
DIVISION (IN PRIZE), ENGLAND.

Prize Court—Condemnation of part cargo—Appeal 
by persons not owners at the time of seizure 
Absence of locus standi.

Held, that the appellants, an American company, not 
being the owners of the goods at the time of the 
seizure (the goods at that time being the property 
German and Austrian companies) had no such 
interest as would entitle them to be heard in support 
of their appeal, nor were they entitled to ask for on- 
amendment of the proceedings by substituting tn* 
names of the owners for their own as claimants 
and appellants, and therefore the appeal must be 
dismissed, „

The Proton (14 Asp. Mar. Law Cas. 208; H 8 
L. T. Rep. 519; (1918) A. C. 578) and T®" 
A ntilla  (14 Asp. Mar. Law C as.‘J78; 119 L .-1, 
Rep. 746.; (1919) A. C. 250) followed.

A p p e a l  from a decree of Evans, P. pronouncing 
against the claim of the appellants and ordering 
that the indemnity bond given by the a p p e l l a n t  

in the sum of 37571. be estreated and the sum pa“ 
into oourt.

The goods in question had been shipped by 
appellants, the Vacuum O il Company of Roobest® 
U .S .A  , on the Carman steamship Krsnpnnze*** 
Cecilie under bills of lading dated the 24th Jn J  
1914, and consigned to Hamburg to German a®,

s'-) Reported l y  W. E. Re id , B arriiite r-a t-I« *^ '
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AnBtnan firms. On the 5th Aug. 1914 the 
steamer with her cargo, including the goods in 
question, was seized as prize in the port of F a l
mouth. On the J8tb Aug. 1914 a w rit was issued 
ln  PriZ0 claiming condemnation of the ship and 
cargo as enemy property.

The Prize Court condemned the ship (13 A sd. 
Mar. Law Cae. 307 ; 114 L . T . Rep. 567) and subse- 
quently condemned the goods. The Privy Council 
a lowed the appeal of the shipowners, being of 
?J»mon that the provisions of art.,1 of the Sixth 
«ague Convention of 1907 as to the status of mer
chant vessels on the outbreak of war applied, and 
set aside the condemnation of the Bbip and made an 
order for her detention in the form adopted in The 

(12 Asp. Mar. Law Cas.593 ; 112 L . T . Rep. 
7, ’ P ' -12). By art. 4 ot the convention
tne principle which applies to an enemy ship in the 
itcumstances referred to in ait. 1 applies also to 

enemy cargo on board (he ship. Toe question 
argued was whether under the Sixth Hague Con- 

ention the cargo or the money derived from the 
,e of tbe cargo was liable to be confiscated or 

War t0 be detaine<i until tbe termination of the

Ivti ly, K .C . and J . G. Joseph for the appellants 
-if. A. Wright. K .C . (Sir Gordon Hewmt, A .-G ., 

him) for the Crown.
deHve °d^sidered °P inion of their Lordships was

Pakmooe .— The appellants are a cor- 
poraticn incorporated according to the laws of 
i f 6 State of New York in the U .S .A , with regis- 

° ® oe an<l  place of business at Rochester, 
an i? S tate . ° f  New York. In  July 1914 the 
bn eb'PPed certain barrels of oil. and one

a of brass stencils on the steamship Kronprin- 
snn, Qecilie, a ship which belonged to the 
am burg. America. Steamship Company, incor- 

, ® al,ed under the law of the German Empire, 
qiL having its registered office at Hamburg. 
l6ri»1.are tl*re® bills of lading, one in respeot of 
Dan bar’ els of P'1 consigned to a German com- 
r rA y and carrying on business in Germany, and 
re.  otber (“ding were severally in
of i l l  u 8,ixty-five barrels of oil, and in respect 
con • j re!s of oil> an4 one box of brass stencils 
a j S,8Ded to an Austrian company, registered 
t h f  0arjY inS on business in Vienna. In  all casei 
the R • 8 were shipped f.o.b., and a t the time of

seizure were the property of the German and 
bv f Man companies respectively. I t  was stated

[P r iv . Co .

i t  w a s  buacea
coun8el that the shares in the German and 

Nfi» van, 2° mPanie8 were wholly owned by the 
the« IO rk- omi>any‘ The evidence is that with 
, 6 «ceptm n of two small shareholders, who were 
fbe Et,Vv.^ offizens of Denmark and Ita ly , all 
of th tt o 1(Jer8 in both companies are citizens 
both tu LĴ S-A-  The appellants undertook with 
fhe l lhe « erman and Austrian companies to bear 
any 088 by failure of either of them to receive 
but fi?11 u,,?n“ ent by reaaon of the seizure thereof, 
8hin v llability to 8ei’zure depends on the owner- 
from « 8 Pr°Perty and not on the risk of loss

rn? fadure of the adventure.
Palif6 KronFr imessin Cecilie was diverted to 
5tb A°Ui b on the 3rd Aug. 1914, and on the 
the bbe sb'f> an<* Soods were Beized. When 
the i f  of tbeship came before the Prize Court, 
d e m n j i  y>resident, S ir Samuel Evans, con-U C m n o A L  ‘ " ‘ Y0“ *1» o n  o a u iu e i  Ja va n s , Cl
to a : ;a . r on the ground that the provisions 

tention in the Hague Convention did r
as

not

apply. This board, however, decided on appeal 
that the proper order to make was an order for 
detention, and the order for condemnation was 
set aside. The question of the condemnation of 
the goods was heard by the late President on the 
day after the condemnation of the ship, and their 
condemnation followed as a necessary consequence. 
The appellants claim that they are entitled to a 
detention order in the same form as that which 
has been made in the case of the ship, and there 
is no reason to doubt that such an order would 
have been made if the case had stood over until 
after the decision by this board on appeal had 
been given in the case of the ship.

Tho first point, however, to be decided is 
whether the appellants, not being at the time of 
seizure owners of the goods, have any interest in 
the goods such as would entitle them to be heard 
on tbe appeal. Their Lordships are of opinion 
that the appellants, not being owners of the 
goods, have no such interest, and that on this 
ground alone tbe appeal must be dismissed. Is 
was, however, argued before their Lordships that 
either an amendment should be allowed to enable 
tbe owners of the goods to be made parties to tbe 
proceedings, or that their Lordships would cor
rect an error in the order of the court below, in 
whatever way it  had been brought to their notice. 
Their Lordships intimated during the hearing 
that an application for amendment could not be 
entertained at the instance of appellants who 
had themselves no interest which entitled them 
to be heard. The same principle applies to the 
argument that their Lordships should correct an 
error, brought to their notice by the appellants, 
in the order made in the Prize Court. The appel
lants having no such interest in tbe goods as 
would entitle them to be heard are in tbe position 
of mere outsiders and have no locus standi either 
to criticise the order of the court below or to ask 
that such order Bhould be varied or set aside. In  
The Proton (14 Asp. Mar. Law Cae. 268; 118 L .T .  
Rep. 519; (1918) A. C. 578) i t  was helH that the 
claimant was not at the time owner of the vessel, 
and consequently could not maintain the appeal. 
Lord Sumner, in delivering their Lordships’ judg
ment, say 8 ; “ I f  the learned j  udge’s first finding is 
right, this appeal fails, for M . Kouremetis (the 
appellant) has no character except that of owner 
in which he can olaim to have the ship released to 
him, and, if  not her owner, has no locus standi to 
criticise or complain of her condemnation.”

In  The Antilles (14 Asp. M ar. Law Cas 
378; 119 L . T . Rep. 746; (1919) A . C. 250) 
it  was held that the appellants were not en
titled as of right to appeal under sect. 5 of the 
Naval Prize Act 1864. The following passage 
occurs in the judgment of their Lordships: 
“ Although it be the case that the effect of the 
adjudication, which was ultimately arrived at, was 
to bar the further chance of the claimants obtain
ing the goods, apart from the bar imposed by the 
fact that the appellants were silenced by being 
Btruek out of the case, their Lordships think 
upon the true view that they cannot be heard to 
question on appeal a final decree for condemna
tion, which, however it may affect their interests, 
was made after they had been validly dismissed 
from the proceedings and were no longer before 
the court.”

There is no difference in principle between 
hearing a party validly dismissed from a Buit, and
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a party who has no interest in the goods con
demned, and has failed to establish any right to 
appear or be heard.

In  The Palm Branch (13 AspJHar. Law Cas. 
512 ; 120 L . T . Rep. 101; (1919) A. C. 272) an 
order was made by consent of the Crown that 

the condemnation should be set aside, and 
the proceeds of the goods remain in the Prize 
Court. In  the present case the Attorney- 
General, who appeared on behalf of the Crown, 
was asked to consider whether, under the 
special conditions, the consent of the Crown 
might not be given as in the case of The Palm  
Branch, but i t  was stated to their Lordships that 
there were reasons which prevented the Crown 
adopting this course. The decision of their 
Lordships in this case has reference to the 
hearing of a case on appeal, and has no reference 
to procedure in the Prize Court.

Their Lordships will humbly advise His Majesty 
that the appeal should be dismissed with costs.

Solicitors for the appellants, Kerly, Sons, and 
Karuth.

Solicitor for the respondent, Treasury Solicitor.

June 17,19, and July 15, 1919.
(Present : The R ig h t Hons. Lords P a r m o o r , 

W r e n b u r y , S t e r n d a l e , and Sir A r t h u r  
C h a n n e l l .)

H . S a l t i  e t  F i l s  v . P r o c u r a t o r - G e n e r a l , (a)
ON A P P E A L  FR O M  A  D E C R E E  OF T H E  A D M IR A L T Y  

D IV IS IO N  ( IN  P R IZ E ), E N G L A N D ,

Prize Court— ‘ Supply ”  of goods to an enemy—  
Enemy agent at Shanghai— Trading with the 
Enemy Proclamations 1914 and 1915.

The appellants were Ottoman subjects who before 
the war had traded at Antwerp as diamond 
merchants. In  1913 they entered into an agree
ment with an Austrian subject that he should act 
as their agent for the sale of diamonds in the East 
for five years. In  Aug 1914 they moved to 
London, and in Dec. 1914 were granted, by the 
Treasury authority to carry on their trade. In  
Sept, and Nov. 1915 they forwarded by post to their 
agent at Shanghai packets of diamonds for sale. 
The packets, being deliverable to an enemy subject, 
were seize d at the Postal Censor's office and were 
subsequently condemned by the President (Sir 
Samuel Evans) on the ground that the transaction 
was a trading with the enemy. On appeal :

Held, that the appellants, being resident and carrying 
on their trade in England, came within the 
preamble to the Trading with the Enemy 
Proclamation (No. 2) of the 9th Sept. 1914. Their 
agent at Shanghai, though not an “ enemy ” within 
the terms of that proclamation, since he was 
neither resident nor carrying on business in  an 
enemy country was, however, of enemy nationality 
within . clause 1 of the Trading with the Enemy 
(China, Siam, Persia, and Morocco) Proclamation 
1915, and the earlier proclamation therefore applied. 
I t  followed by the transacion, the appellants had 
supplied goods to an enemy within the meaning of 
clause 5 (7) of the Proclamation of 1914.

Decision of the President affirmed.

A p p e a l  from a decree of Sir Samuel Evans, P. 
condemning sixteen parcels of diamonds, sent by 
the appellants to James Blode, of Shanghai, om 
the ground that they were the subject matter of 
unlawful trading with the enemy.

Inskip, K .G . and J. C. Conway for the 
appellants.

Sir Gordon Hewart (A.-G.) and Trickett for the 
Crown.

The considered decision of their Lordships 
was delivered by

Lord W r e n b u r y ,— The claimants are Ottoman 
subjects. For some th irty  years before the war 
they carried on business in Antwerp as diamond 
merchants. Owing to the invasion of Belgium by 
the Germans they left Antwerp in Aug. 1914 and 
came to London. On the 23rd Dec. 1914 they 
obtained from the Treasury an authority to trade 
as diamond merchants in this country on condi
tions which are not relevant to anything here to 
be decided. In  Nov. 1915 they left this country 
for Amsterdam, and have since remained there.

In  Sept. 1915 the claimants sent by post from 
London two registered packets of diamonds 
addressed to James Blode at the American Post 
Office, Shanghai, and in Nov. 1915 (before they 
le ft this country) sent a th ird  registered packet 
to James Blode at the American Post Office, 
Shanghai.

James Blode was an Austrian subject. By an 
agreement in writing made in 1913 the claimants 
had engaged him as their agent to sell their goods 
in Eastern Asia for a period of five years at a 
salary without commission upon the terms that 
he should not represent any other firm as agent. 
The diamonds were sent to him as such agent 
for sale.

The packets of diamonds reached the British 
Post Office at Shanghai and were returned by 
the post office to the chief postal censor in 
London on the ground that, being addressed to 
James Blode, an enemy subject, they were no. 
deliverable. On the 29th Nov. 1916 the Postal 
Censor’s Office in London seized the packets as 
prize to the use of H is Majesty.

On the 12th June 1917 the Procurator-G enera l 
issued a w r it  c la im ing  the condemnation of the 
goods.

I t  is not disputed that the goods were confis- 
cable if the transactions between the claimants 
and Blode amounted to trading with the enemy 
or intercourse with the enemy.

In  their Lordships’ opinion it  is not necessary 
to determine whether the goods were confiscable 
at common law. The case is in their judgment 
covered by the proclamations to which they 
prooeed to refer.

The Trading with the Enemy proclamation 
(No. 2), dated 9th Sept. 1914, after reciting in the 
preamble that it  was “ expedient and necessary 
warn all persons resident, carrying on business 0» 
being in Our Dominions of their duties and obl*' 
gations towards Us,” went on to declare that--

3. The expression “  enemy ”  in  th is  proclamation 
means any person o r body of persons o f whatever 
n a tio n a lity  resident o r ca rry ing  on business in  
enemy country , b u t does no t include persons o f one®, 
na tio n a lity  who are ne ither resident no r carry ing  0 
business in  the  enemy country . In  the case o f incorp0 
ra ted  bodies, enemy charaoter attaches on ly  to  tbos 
incorporated in  an enemy country.

Reported by W  E. R e id , Esq,, Barrister-at-Law.
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5. F rom  and a fte r the date o f th is  proclam ation the 
fo llow in g  p roh ib itions sha ll ha re  effeot (save so fa r  as 
licences m ay be issued as here ina fter provided), and 
W e do hereby accord ing ly w arn  a ll persons resident, 
ca rry ing  on business or being in  O nr dominions : . . . 
(7) N o t d ire c tly  o r in d ire c tly  to  supply to  o r fo r  the  use 
° r  benefit o f, or ob ta in  from , an enemy coun try , o r an 
enemy, any goods, wares or merchandise, no r d ire c tly  or 
m d ireo tly  to  supply to  o r fo r  the  use o r benefit o f, or 
obta in fro m  any person any goods, wares o r merchandise, 
fo r o r b y  way of transm ission to  o r from  an enemy 
coun try  o r an enemy, no r d ire c tly  o r in d ire c tly  to  trade 
m  o r ca rry  any goods, wares or merchandise destined 
fo r o r com ing from  an enemy coun try  or an enemy. . . . 
(9) N o t to  enter in to  any commercial, financia l o r other 
con tract or ob liga tion  w ith  o r fo r  the  benefit o f an 
enomy.

The claimants as persons resident and carrying 
on business in this country were within the words 
°E the preamble and were within the proclama
tion But James Blode was not within art. 3, for 
although of enemy nationality he was neither 
resident nor carrying on business in  an enemy 
country.

On the 25th June 1915, however, a further Pro
clamation was made— namely, the Trading .with 
the Enemy (China, Siam, Persia and Morocco) 
Proclamation 1915. This proclamation by its 
preamble recited that it  was expedient that 
“ transactions between British subjects and 
persons of enemy nationality resident or carrying 
°h  business in China, Siam, Persia or Morocco 
should be restricted in manner provided by this 
Proclamation,” and declared that :

1. The proclam ations fo r the  tim e  being in  force 
re la ting  to  tra d in g  w ith  the enemy shall, as from  the 
tw e n ty -s ix th  day o f Ju ly , nineteen hundred and fifteen, 
aPply to  any person o r body of persons o f enemy 
R ationa lity  resident o r ca rry ing  on business in  China, 
“ lam, Persia, or Morocoo in  the  same m anner as they 
aPply to  persons o r bodies o f persons resident o r ca rry ing  
°u  business in  an enemy country.

James Blode was a person of enemy nationality 
resident or carrying on business in China. He  
t^as therefore within art. 1 of this latter procla
mation, and consequently the former proclamation 
aPplied to him. As already pointed out, the 
claimants were within th6 former proclamation. 
The result is that the former proclamation 
aPplies to both the claimants and Blode, unless it  
®sn be said that the words “ British subjects ” in 
the preamble to the latter proclamation have the 
effect of confining to British subjects the operative 
^ords of the latter proclamation which render the 
former proclamation applicable. In  their Lord- 
chips’ opinion those words have not that effect, 
."he generality of the words in the operative part 
18 not as matter of construction restricted by the 
^ords of the preamble. Further, it  cannot be 
fhat the intention of the proclamation was to give 
*c persons resident in and amenable to the laws 
°* this country but not in the fu ll sense of the 
^ords “ British subjects” a greater liberty than 
^as allowed to subjects of the British Crown.

I t  remains to consider whether any words in the 
former proclamation cover the present case.

The transaction between the claimants and 
Blode was not one in which the former were 
fading with the latter or entering into any com
mercial contract with him. Their Lordships do 
hot rely on sub-clause 9. Neither is it  necessary 
f? rely on the concluding words of sub-clause 7. 
•f he first words of (7) in their opinion cover this

case. The claimants were supplying to Blode 
goods, wares, or merchandise, and none the less 
because they were supplying them to him as agent 
for sale on behalf of the claimants. Blode was 
not a mere servant. H e was agent for sale—an 
agent precluded by contract from representing 
any other firm as agent. H e would have authority 
to fix a price, to give credit, and to act on behalf 
of his principals in any manner in which an agent 
for sale may bind his principal. A  principal in  
distributing his goods amongst his agents for sale 
and sending so many parcels to A , so many to B  
and so on iB correctly described as supplying the 
goods to his agent. The context of the clause is 
“ supply to or for the use or benefit of.”- The 
supply, therefore, need not be “ for the use or 
benefit of ” the person; it  is sufficient that the 
supply shall be to him. In  their Lordships’ 
opinion the first words of sub-clause 7 cover this 
case.

For these reasons their Lordships hold that 
these goods were rightly condemned, and that the 
appeal should be dismissed with costs. They will 
humbly advise His Majesty accordingly.

Solicitor for the appellant, Albert M . Oppen- 
heimer.

Solicitor for the Crown, Treasury Solicitor.

Jan. 16,17, and July 31, 1919.
(Present : The R ight Hons. Lords S u m n e r , 

P a r m o o r , W e e n b u r y , S t e r n d a l e , and Sir 
A r t h u r  C h a n n e l l ).

T h e  H a m b o r n . (o )

ON APPEAL PROM THE ADMIRALTY DIVISION 
(IN  PRIZE), ENGLAND.

Prize Court—Ship—Neutral flag— Vessel owned by 
company incorporated in  neutral country—Enemy 
control of company— Right of Prize Court to 
determine real ownership of ship.

On the 27 th Oct. 1915 the H ., while on a voyage from 
New York to Cuba, and flying the Dutch flag, was 
captured by a British cruiser. The H . was owned 
by a single-ship company registered in Holland, the 
whole of the shares in  the company being owned in  
equal moieties by two other Dutch companies. A 11 
the shares in these other Dutch companies belonged 
to Germans and German companies. In  substance 
the vessel's trade was part of the commerce of 
Germany.

Held, that in the case of an incorporated company 
the right and power of control might form a true 
criterion of its national character, and, as the 
centre and whole effective control of the Dutch com
pany owning the vessel were in Germany, the 
vessel must be regarded in a Court of Prize as 
belonging to German subjects and liable to be con
demned.

Decision of Evans, P. (14 Asp. Mar. Law Cas. 204 ;
118 L. T. Rep. 316 ; (1918) P. 19) affirmed. 

A p p e a l  b y  th e  c la im a n ts  fro m  a decree o f the  
P r iz e  C o u rt, rep o rte d  118 L. T. R ep. 316 ; (1918) 
P . 19), p ro n o u n c in g  th e  Bteamship Hamborn to  
have belonged a t  th e  t im e  o f  seizure to  enemies o f 
th e  CrowD, and  condem n ing  h e r as good and 
la w fu l p rize .
• MacKinnon, K.C. and Balloch for the appel

lants.
(a) Reported by W, E. R e id , Esq., Barrister-at-Law,
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Sir Ernest Pollock (S.-G.) and C. 11. Dunlop, 
K .C . for the respondent.

The considered opinion of the board was 
delivered by

Lord Sumner .— The late President condemned 
the steamship Hamborn upon the ground that she 
was “ a German vessel belonging to German 
ownere.” H er owners, the appellants, contend 
that they are a lim ited liability company, incor
porated in Holland according to Dutch law, and 
that their ship was on the Dutch register of 
shipping and that she /lew. as well she might, the 
flag of the kingdom of the Netherlands. L iterally  
all this is true. The President spoke of her as 
being “ nominally ” owned by a Dutch company, 
but held that she “ must be regarded as belonging 
to German subjects ” and, quoting from The 
Fortunes (1 Dods. Rep. p. 81), that “ it  is no 
inconsiderable part of the ordinary occupation of 
a Prize Court to pull off the mask and exhibit 
the vessel in her true character,” he laid it  down 
that “ the court is not bound to determine the 
neutral or enemy character of a vessel by the 
flag she is fljin g  or may be entitled to fly at the 
time of capture. ’ In  fact, however, in this case 
there is no mask to be pulled off, if  by that is 
meant some deception to be exposed. The 
appellant company really is a Dutch company; 
the ship was bought before the war and really 
was the company’s property. The company is 
not shown to be a nominee holding in trust'fo r 
other persons. There seems to have been no 
disguise or concealment or attempt to delude 
either the captors or the court and, according to 
the municipal law applicable, namely, that of 
Holland, the appellants are a Dutch incorporation, 
and the ship is theirs and enjoys the rights and is 
subject to the obligations which attach to a 
Dutch ship. Evidently there is some inaccuracy, 
no doubt inadvertant, in the language employed 
by the President and on this the appellants’ 
argument is rested.

The facts are these. Tbe appellant company, 
the Laamlocze Vennootschap Maatschappij 
Stoomschip Hamborn (or the Hamborn Steam
ship Company) is a single-ship company and the 
whole of its shares belong in equal moieties to 
two other Dutch companies, the Naamloczs 
Vennootschap Handelsen Transport Maatschappij 
Vulcaan of Rotterdam (or the transport company) 
and the Vulcaan Kohlen Maatschappij, also of 
Rotterdam (or the coal company). As to the 
transport company, all the shares but two, which 
belong to the German firm of Thyssen and 
Co., of Mulheim on the Ruhr, are the property of 
a German company, the Gewerkschaft Deutsche 
Kaiser of Hamborn. The shares of the coal 
company are held exclusively by three companies, 
the Vulcaan Transport Company above-mentioned 
and two German companies, the Gewerkschaft 
Rhein and the Gewerkschaft Lohberg, both of 
Hamborn. A ll the directors and shareholders of 
the last two companies are Germans, resident in 
Germany. So are the directors of the Vulcaan 
Transport Company, and they have under their 
supervision and control as managers two Germans 
who have resided in Holland Bince the formation 
of the appellant company in 1913 and attend to 
the practical business details of the Vulcaan 
Transport Company, which in its turn holds tbe 
office of manager to the Hamborn Steamship

[P r iv . Co.

Company. I t  does not appear that they have 
any business of their own, and before the appellant 
company was formed they were clerks employed 
by the Deutsche Kaiser Company, the one till  
1907, the other t ill 1910.

Sufficient details are given of the ship’s regular 
trade to make it  quite clear what she was bought 
for. H er trade was, with unimportant exceptions, 
to load ore at Spanish ore ports for Rotterdam, 
going out with coal from South Wales to French 
ports to save a ballast voyage. When the war 
broke out, she was sent across the Atlantic and 
was trading on time charter there when she was 
captured. The transport company, which owns 
half the capital of the appellant company, was 
incorporated to own and manage lighters and 
tugs for the carriage of cargo up the Rhine and 
its tributaries, on behalf among others of the 
Deutsche Kaiser Company for whom it  carries 
ore. Thyssen and Co. and the Deutsche 
Kaiser Company own ironworks in Germany 
and there was not a single person interested 
in any of these companies at the time 
of her capture who was not an enemy 
subject. Their Lordships entertain no doubt that 
the Hamborn was bought and employed as a 
useful tender to the German iron industry on the 
Ruhr, that her other trading was ancillary, aud 
that her Dutch flag, Dutch ownership, aud local 
management at Rotterdam was adopted merely 
for the convenience of her German import trade. 
For some purposes no doubt sho belonged to and 
was counted as part of the mercantile marine of 
tbe kingdom of the Netherlands, but in sub
stance she and her trade were a support to and 
a part of the commerce and the shipping of 
the German Empire. The legal effect of all 
this, particularly on her liability to capture, is 
another matter.

The true question is one, in the President’s 
pbraBe, of determining tho neutral or enemy 
character of the H am born . Unless either her 
Dutch flag or the country of ineorporation of ths 
owning company or the place of residence of her 
subordinate managers or some or all of these 
matters be conclusive, Bhe bore a character whioh 
justified her condemnation, for she formed part of 
that enemy commerce which a belligerent is 
entitled to disable and restrain.

I t  may be as well to put on one side certain 
aspects of the effect of using a national flagi 
which are not now relevant and are really only 
false analogies. I f  a ship for her own purposes 
has assumed and used a national flag, to which 
she is not really entitled, she may in some circuni" 
stances be held bound by the nationality whioh 
she has thus assumed without warrant. I f  a ship 
lawfully flie6 a national flag, she may in som0 
cases be said, by a figure of speech, to derive 
from her flag the system of municipal law by 
which her contracts or her civil liabilities ar0 
governed. In  the first case she cannot deny 00 
against captors the national character which sb0 
has irregularly taken; in the second, she derives 
from the national character, which is actually 
hers and is indicated by her flag, the system 
legal rights and liabilities applicable to hen 
Neither case touches the position where in 0 
question with captors it  becomes necessary 
consider whether the ship, though in contempt0! 
tion of technical municipal law a neutral ship. 
neutral registry, and entitled to the benefits of 0

T h e  H a m b o r n .
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neutral flag, is, in the view of the law of nations, 
? ®hip of enemy character and liable to be treated 
in accordance with that character. I f  the case 
turned on her user de fa c to  at the time of capture 
it  would be simple ; so i t  would be, if  her owners 
i*ere natural persons of neutral nationality 
dejure, neither adhering to the enemy nor allow
ing their chattel to be used in enemy servioe. The 
present case is more complex. The criteria for 
deciding enemy character in the caso of an 
artificial person differ from those applicable to a 
natural person, since in the nature of thinge 
conduct, which is one of the most important 
matters, can in the former case only be the 
conduct of those who act for or in the name of the 
artificial person. I t  was decided in the case of 
D a im le r  Com pany L im ite d  v. C o n tin e n ta l Tyre  
and Rubber Com pany (G reat B r i t a in ) L im ite d  

L . T . Rep. 1049; (1916) 2 A . C. 307) 
fhat, in the case of an incorporated com
pany, the right and power of control may 
lorm a true criterion, the control, that is, 
° f  those persons who are the active directors 
of the company and whose orders its officers 
must obey, or the control of those persons who in  
their turn are the masters of the directorate and 
make or unmake it  by the use of the controlling 
majority of votes. The application of this test 
presents no difficulty here, for no living person 
and no sentient mind exercised or possessed any 
control over the Hamborn Steamship Company, 
except persons and minds of enemy nationality. 
1 he residence of the two German managers in 
Rotterdam, if  not altogether immaterial, at any 
rate cannot affect the result, since the question is 
not one of trading with enemy subjects, resident 
?r carrying on business in a neutral country, but 
is one of the character of an artificial persona, 
^hose  ̂trade is carried on for i t  under the supreme 
direction and control ef enemies born. Their 
hardships agree with a passage of the Presi
dent’s judgment which sufficiently represents the 

f p f  of his reasoning: “ The centre and whole 
Elective control of the business of the Hamborn 
steamship Company was in Germany. Having  
fegard to these facts, the vessel must be regarded 
m this court as belonging to German subjects,” 
*n a claim by captors for condemnation.

Oue small point remains. By art. 57 of the 
declaration of London, varying the rule of 
international law, the neutral or enemy character 
° f  a ship is simply determined by the flag which 
8he is entitled to fly. Down to the 25th Oct. 1915 
fhe Crown, by adopting the Declaration of 
doudon, bad waived its right to rely on other 
Ofiteria. On that day was published an Order in 
Council by which that waiver was withdrawn, 
■fhe ship was captured on the 27th Oct. I t  is 
8a|d that the appellant company was unaware of 
his order, but its ignorance cannot have the 

street of compelling the Crown to continue to 
' ’ aive rights which in truth  were in fu ll effect, 
“ Or, jf  knowledge of this kind could matter, 

°uld it  be the knowledge of the company, which 
loerely owned the Bhip, but that of the time 
'Charterers who sent her to sea, as to whom 
nothing is proved.

Their Lordships will humbly advise His Majesty 
“at this appeal should be dismissed with costs.
Solicitors for the appellants, P r itc h a rd  and 

oca».
Solicitor; for the respondent, Treasury S o lic ito r.

Cmtrt oi
— ♦ —

HIGH COURT OF JUSTICE.

K IN G ’S B E N C H  D IV IS IO N .
M arch  25 and  31, 1919 
(Before R o w l a t t , J.)

H o l t  H i l l  S a i l i n g  S h i p  C o m p a n y  L i m i t e d  v . 
U n i t e d  K in g d o m  M a r i n e  M u t u a l  I n s u r 
a n c e  A s s o c ia t io n  L i m i t e d , (a )

Insurance  (M a rin e ) — Increased value po licy  — 
Constructive tota l loss— Repaired value exceeding 
cost o f repairs.

The p la in t if fs ' sa iling  vessel H . H . was insured  
fo r  30001. in  an  “  increased value "  po licy to p a y  
on ly in  the event o f a total o r a constructive tota l 
loss. The vessel had also been insured in  an  
o rd in a ry  H u ll “  a l l  r is k s "  po licy  fo r  12,5001. 
The  “  increased value "  po licy  contained a clause 
as fo llow s : “  N o  vessel insured in  th is association 
shall be deemed to be a constructive to ta l loss 
unless the cost o f  rep a ir in g  the damage caused by 
p e rils  insured against shall amount to 80 p e r cent, 
o f the value in  the o rd in a ry  H u l l *a il r is k s ' 
policy, say 12,500.” D u rin g  the currency o f the 
p o licy  the vessel met w ith  damage, was abandoned, 
and afterwards salved. The cost o f  repairs was 
more than  10,0001., which is  80 per cent, o f
12,5001., but the repaired value was about 25,0001. 

Held, that, inasmuch as the repaired value o f the 
vessel was in  excess o f the cost o f repa irs , there 
was no constructive to ta l loss, and therefore the 
underwriters were not bound to pay under the 
increased value po licy .

A c t io n  in the Commercial List.
The plaintiffs claimed 30001. and interest as 

for a constructive total loss under a policy of 
marine insurance on increased value.

The plaintiffs’ sailing vessel H o lt  H i l l  was 
insured for 30001. in an “ increased value ” policy, 
dated the 11th A p ril 1916, to pay only in the 
event of a total or a constructive total loss. The 
form of the policy provided for a valuation of 
the Bhip, but this was left blank.

The vessel had also been insured in an ordinary 
H u ll “ all risks ” policy for 12,5001., and by the 
policy of the 11th A pril 1916 now in question i t  
was provided as follows :

N o vessel insured in  th is  association sha ll be deemed 
to  be a constructive  to ta l lose unless the coat o f repa iring  
the damage oansed by pe rils  insured against sha ll 
am ount to  80 per cent, o f the value in  the  o rd ina ry  
H u ll “  a ll risks  ”  po licy, say 12,5001.

During the currency of the policy the H o lt  H i l l ,  
while on a voyage from Nantes to America, met 
with heavy gales, was damaged, abandoned, and 
afterwards salved. The cost of repairs was more 
than 10,0005, which is 80 per cent, of 12,5001, but 
the repaired value was about 25,0001., which war 
far more than the cost of repairs. In  fact, the 
ship was Bold for a considerable sum, substantially 
unrepaired.

R. A . W r ig h t, K  C. and A . T. M il le r  for the 
plaintiffs.

(a Reported b y  T .  W. M o b q a n  E s q . ,  B a r r U .e r - a t - L n w .
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MacKinnon, K .C . and Qreaves Lord for the 
défendants. „  , ...

Cur. adv. vult,
March 31.— R o w l a t t , J . read a judgment in 

which, having stated the above facts, he proceeded 
as follows:— Upon these facts the assured seek to 
recover under this policy as for a constructive 
total loss because the cost of repairs, though not 
reaching the repaired value, exceeded 10,0001. 
This involves reading the clause, which is expressed 
to provide that the ship shall not be deemed to be 
a constructive total loss unless the cost of repairs 
exceeds 10,0001., as involving the stipulation that 
she shall be deemed to be a constructive total loss 
if  those costs do exceed 10,0001.; in other words, 
that 10,0001. is to be treated as substituted for the 
repaired value of the ship for the purpose of 
ascertaining whether there is a constructive total 
loss.

This reading of the clause does great and mani
fest violence to the language, but if  it  can be 
collected from the general purport of the policy, 
or from the nature of the transaction, that such 
was the intention, it would be justifiable to 
extract the affirmative proposition out ■ of the 
negative, as contended for. I t  seems to me, 
however, that there is no reason whatever why the 
clause should not mean just what i t  says. I f  this 
is so, the position is that the underwriters are to 
pay if the ship is a constructive total loss as 
defined by the general law now found in the 
Marine Insurance Act, namely, if  the cost of 
repairs exceeds the value of the ship when repaired, 
with a proviso, by way of guarding against over
valuation, that the coat of repairs amount to 
80 per cent, of the value in the “ all risks ” policy.

In  fact, if  this is what the parties intended, I  
do not see what form of words they could have 
chosen better calculated to express that intention 
than those which they have used. On the other 
hand, if they had desired to substitute the agreed 
figure of 10,0001. for the repaired value, the direct 
and plain language of the well-known institute 
clause was ready to hand as a precedent. There 
is no tradition of obscurity in defining the position 
in this respect.

I  do not know whether underwriters usually pay 
when the condition provided for in the clause is 
satisfied without agitating the question of the 
actual repaired value, but I  cannot read the clause 
as compelling them to do so.

This point disposes of the case, and I  express 
no opinion upon any of the questions raised as to 
notice of abandonment.

Judgment fo r the defendants.
Solicitors: Bawle, Johnstone, and Co., for Weight• 

man, Pedder, and Co., L iverpool; Lightbound 
Omen and Co.

P R O B A T E , D IY O R O E , A N D  A D M IR A L T Y  
D IV IS IO N .

P E I Z E  C O U R T .
Friday, April 4, 1919.

(Before Lord St e r n d a l e , President).
T h e  K ron  p e in s  G u s t a f . (a)

Prize Court-Contraband— Conditional contraband—  
Shipment at neutral port— Destination—Enemy 
or neutral port—Consignee— Consignor’s agent for 
sale—Declaration of London— Order in Council, 
No. 2, Oct. 29, 1914, clause 1 (Hi).

By art. 35 of the Declaration of London, it is 
provided that “ conditional contraband is not 
liable to capture, except when found on board a 
vessel bound for territory belonging to or occupied 
by the enemy, or for the armed forces of the enemy, 
and when it is not to be discharged in an inter
vening neutral port. The ship's papers are conclusive 
p roof both as to the voyage on which the vessel is 
engaged and as Jo the port of discharge of the 
goods, unless she is found clearly out of the course 
indicated by her papers, and unable to give 
idequate reasons to justify such deviation.” This 
article, which abrogated the doctrine of continuous 
voyage, was adopted by the Order in Council 
dated the 29th Oct. 1914, subject to certain modifi
cations, one of the modifications being clause 1 
(Hi ), under which it is provided, “ notwithstanding 
the provisions of art. 35 of the said declaration, 
conditional contraband shall be liable to capture 
on board a vessel bound for a neutral port i f  the 
goods are consigned ‘ to order,' or i f  the ship's 
papers do not show who is the consignee of the 
goods or i f  they show a consignee of the goods 
in territory belonging to or occupied by the 
enemy.”

In  A pril 1915 certain bags of coffee, conditional 
contraband, were consigned by N . of 8., a neutral 
port, to T. of M ., another neutral port, T . being 
the consignor’s agent for sale, T. sold the coffee to 
a neutral firm who bought it with the intention of 
reselling it to another firm in H., a German city■ 
The coffee was shipped on a neutral vessel, which 
was captured, and on the Crown claiming con
demnation of the coffee, the buyers resisted the 
claim on the ground that the coffee had been 
shipped to a named consignee and that they were 
entitled to the protection of the Order in  Council 
of the 29lh Oct. 1914.

Held, that as the agent for sale was a person u>ho 
had to act according to the instructions of his 
principal, he was not such a consignee as to 
satisfy the requirement of the Order in Council, 
and that as the real control of the coffee had not 
passed to him, the coffee was subject t0 
condemnation.

T h is  was a case in which the Crown sought the 
condemnation of certain goods as condition»1 
contraband.

The conditional contraband, 500 bags of coff0e’ 
was shipped by the firm of Nossack and Co., ot 
Santos, on board the Swedish steamship K r o n p r i i i s  

Gustaf. The coffee was consigned to one Thom00' 
of Malmo. The bills of lading were dated tb® 
9th April 1915, the vessel sailed on the 17th Ap^'1 
1915, and the goods were seized as prize on t 00 
20th M ay 1915. _

(a) Reported by J. A. Sla t e r , Esq,, Uurrleter-at-Law.
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The claimants were Nordblom and Co., a firm  
of provision merchants of Narberg, Sweden, and 
by their affidavit they stated that they had bought 
the coffee in Jan. 1915 from Nossack and Co., 
through the agency of Thomee, and had agreed 
to sell the same by a contract dated the 4th March  
1915 to a firm, Otto Hesse, of Hamburg. The 
claimants further stated that when they heard of 
the seizure of the coffee and became aware that 
they would have to give a guarantee that it  should 
not be utilised otherwise than for neutral con
sumption they cancelled the sale.

On behalf of the Crown it  was argued that the 
coffee was clearly intended for enemy use and 
consumption, and that if  it  had not been inter
cepted it  would have been delivered in Hamburg. 
Under the circumstances, therefore, the protection 
afforded by the Order in Council of the 29th Oct. 
1914 did not extend to it, as Thomee was not such 
a consignee as was contemplated by the order, 
and the consigning firm had not parted with the 
real control of the goods.

On behalf of the claimants it  was argued that, 
cren if  the goods had an enemy destination, 
which was not admitted, the protection of the 
Order in Council applied.

The Attorney-General (Sir Gordon Hewart, 
"  C .), the Solicitor-General (Sir E . M . Pollock, 
K .C .j, and Stuart Bevan for the Procurator- 
General.

S ir Erie Richards, K .C ., and Sir Robert Ashe 
for the claimants.

The following cases were cited :
The Lou is iana , 14 Asp. M a r. La w  Cas. 233; 118 

L . T . Rep. 274 ; (1918) A . C. 401 ;
The K ro n p rim e ss in  V ic to ria , 14 Asp. M ar. Law  

CaB. 391 ; 120 L . T . Eep. 75 ; (1919) A . C. 261.
Tue P r e s i d e n t .— This is a case in which the 

Crown asks for the condemnation of 500 bags of 
coffee consigned to Gustaf Thomee, of Malmo, 
aad claimed by Messrs, Nordblom and Co., who 
claim as purchasers from Messrs, Nossack and 
V 0,> of Santos, the shippers. The shippers are 
described in the usual affidavit, filed on behalf of 
the Crown by M r. Greenwood, and it  is not 
Necessary to say more about them thau that they 
obviously had very strong German sympathies, 
■the company is composed of German share
holders, though whether it  is a German firm in 
the sense of making these goods enemy property, 
>t rs not necessary to consider. I t  also appears 
clearly from the documents that Messrs. Nossack 

Co. were engaged in business transactions 
i? t “ Germany. There is a letter from Eugen 
joOBBack in Hamburg to F ritz  Nossack in Santos, 
dated the 28th Nov. 1915, in which the writer says : 

I  hope something will come from Berens (in Hamburg), 
otherwise the prospects of profit for this half-year look 
ad> you are not exeouting anything. Bremen is 

annoyed and ail agents depressed, so have not the 
courage to persuade people to make outlays from which 
here will be no result whatever. Avoid any reference 

whatever to Germany in all invoices and document?, 
otherwise the coffee will be seized if England detains 
he steamer, for all receivers must produce original 

™legrams, invoices, &c , befoie the goods are allowed to 
Proceed.

Again, a few days after, on the 2nd Dec. 1915, 
Sanf611 ^ ° 88acic wrote hgain to F ritz  Nossack in

A f t  is a p ity  you never make suggestions fo r  business, 
nrm here th a t is very w ell disposed tow ards you, fo r 
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example, has bought from  U rban 3000 lavados, w hich 
oame th rough  qu ite  easily and were a t once sold here a t 
a p ro fit o f 40 pfennigs. B u t there is no news w hatever 
from  you, no t even in  regard to  the  numerous orders. 
N a tu ra lly  a ll business is go ing to  r iv a l firm s. M a rder 
somewhat weaker in  H o llan d  is  go ing np.

I  take it that that is a referencs to the institu
tion of the Netherlands Oversea Trust, and it  is 
not necessary to read any more to show that this 
firm were naturally and properly, from their point 
of view, trading with Germany and Bending coffee 
into Germany as far as they could. Now, the 
information about the consignee in the Crown’s 
affidavit is that he is a member of a firm of com
mission agents carrying on business at Malmo. 
Then it  gives the income, showing a rise in profits 
from 1913 to 1915, but nothing startling, and

Since the w ar the p ro fits  o f the firm  have been ch ie fly  
conneoted w ith  coffee, and i t  has also received large 
quan tities  o f to r  and dried fru its  w hich were intended 
fo r Germany. The firm  is w ill in g  to  lend its  services 
fo r any business proposed b y  the enemies o f G reat 
B r ita in , and i t  has acted as inte rm ed iaries and dum m y 
consignees fo r several enemy firm s, in c lud ing  Eugen 
U rban and O tto  Hesse. D u rin g  1913 and 1914 no 
coffee was im ported by  the firm  ; bu t between M arch 
1915 and Dec. 1915 a t least 1024 tons o f coffee were 
shipped to  i t  in  its  own name.

I  disregard the general statement as to its 
willingness to lend its services for any business 
proposed by the enemies of Great. Britain  and 
confine myself to the faot that it  acted as an 
intermediary and a dummy consignee. I  have 
had occasion to find that Thomee acted as nominal 
consignee in the Urban group of coffee cases, and 
the late President fonnd the same thing in regard 
to other cases. A t any rate, I  have no doubt 
that Thomee did act in that way constantly. 
A t any rate he was the consignee in this 
instance.

Tue history of the transaction as I  follow it  is 
this. On the 26th Jan. 1915 Tuoaiee made a 
contract in which the sellers were Nossack and 
Go. and the buyers the claimants. The price was 
52 marks per 50 kilos, and payment was by sight 
draft on tne bank at Malmo. Marine and war 
insurance were to be covered by the buyer, and 
on the same day Thomee wrote to the purchasers 
asking them to send a guarantee to the bank in 
Malmo certifying that they would honour the 
documents for 500 bags per Kronprins Gustaf 
purchased from Nossack through Thomee at 
52 marks per 50 kilos. The claimants did gua
rantee the bank as they were aBked, and the bank 
then sent a cable to B ra z il: “ W e pay draft 
covering March shipment per Kronprins Gustaf 
1000 bags coffee account Gustaf Thomee.”

Apparently that took some time to go through, 
because, on the next day, the shippers say by 
cable that they had not been informed of the 
credit; but they were eventually informed of it, 
and the credit was opened. On the 4ch March 
1915 there was a contract between the claimant« 
and M r. Hesse, of Hamburg, for 500 bags of 
Santos coffee, shippers Nossack and Go, price 
65 pfennigs per half kilo, which leaves a profit of 
13 marks par 50 kilos to the claimants. That 
contract did not go through, and it failed to do so 
for the reason that the consignment was seized by 
the British patrol. Bac taking the claimants’ 
case as being a genuine one, namely, that this 
was a purchase by them from Nossack and Go.

3 O
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through Thomee, there is no doubt that, but for 
the interference of the British  cruiBere, the con
tract would have been carried out and the goods 
would have gone to Hesse. The question then for 
decision is whether these goods had an enemy 
destination, and if  so whether they are liable to 
condemnation as prize.

I t  was argued on behalf of the Crown that both 
Thomee and the claimants are mere nominees of 
somebody, eithor tho shippers or Hesse. Now, I  
think that Thomee was a dummy consignee. I  
do not use that word in any offensive way. I  do 
not think he was acting as consignee in any way 
of deception. H e  was a consignee as agent for 
the shippers, and it  may be a consignee as agent 
may be a consignee under certain circumstances 
sufficient to satisfy the definition of the term in 
the case of the Louisiana (ubi sup.) and the Kron- 
prinsessin Victoria (ubi sup.); for although he is 
only an agent for sale, he has such entire control 
that he may be the consignee within those cases. 
I  do not express an opinion upon the p o in t; I  
merely say that i t  is possible. But, under ordinary 
circumstances, the agent for sale is a person who 
is acting according to his principal’s instructions, 
and I  see nothing in this case to show that 
Thomee had any independent control more than 
any other agent who has to do what his principal 
tells him. Therefore he does not seem to satisfy 
the definition of a consignee, acting as agent, 
according to the use of the term in the two cases 
to which I  have j ust referred— namely, some person 
other than the consignor, who has a free and 
absolute control over the goods. I  think he was 
representing Xossack and Go. There is no sug
gestion that he ever bought from Nossack and Co. 
and re-sold to the claimants. The contract was 
made by Nossack and Co. They were the sellers 
to the claimants, and it  was stated to be made 
through Thomee. Therefore the first thing that 
I  decide is that Thomee was not a consignee 
who would satisfy the requirement of the Order 
in  Council of the 29th Oct. 1914, as interpreted 
by the cases so often referred to.

That being so, if  the goods had an enemy 
destination they are liable to condemnation. I  do 
not see how it  can be doubted that these goods 
had an enemy destination. The claimants have 
put the matter before me with perfect frankness, 
and they say, “ W e did sell to Hesse.” W hether 
they communicated that to the shippers or not I  
do not know ; but at the same time that the goods 
were dispatched from Santos they were proceed
ing under a contract by the shippers to the 
claimants and also under a contract by the claim
ants to Hesse, by which they would be delivered 
to them in Hamburg. I  cannot doubt therefore, 
that the coffee had an enemy destination, and, 
consequently subject to the question of A rt. 43 
of the Declaration of London, I  think the goods 
are liable to condemnation, because Hamburg is a 
base of Bupply, from which it  may be inferred 
that they were destined for the armed forces of 
the enemy.

I t  is said that the transaction is protected 
under A rt. 43 of the Declaration of London. 
That article protects persons who are shipping 
contraband which is not contraband at the time 
of the shipment.

The facts here are that there was a declaration 
of what was contraband in Aug. 1914, which 
undoubtedly included these goods. There was a

notification in Nov. 1914 to various neutral 
countries that the British Government would 
treat as contraband certain things, which did not 
include coffee. A  notioe of that alteration was 
given to Sweden, but not to Brazil. This vessel, 
the Kronprins Gustaf, sailed from a Brazilian 
port, and the last part of A rt. 43 says that a 
vessel is deemed to be aware of the existence of a 
state of war or of a declaration of contraband if  
she left the neutral port subsequent to the noti
fication of the Government of the country con
cerned of the declaration of contraband, provided 
such notification was made in sufficient time. 
Notification was made to Brazil somewhere in 
Aug. 1914, and this vessel sailed on the 17th April 
1915, and therefore, so far as Brazil is concerned, 
a ship sailing from there must be deemed to be 
aware of the notification of the contraband.

B ut what is said here is that that might be 
true if  the ship belonged to Brazilian owners. 
B u t she does not, for she belongs to Swedish 
owners, and notification was given to Sweden in 
Nov. 1914 that coffee would not be treated as 
contraband, and therefore every Swedish owner 
was entitled to go on shipping coffee until the 
notification had been given. B u t I  do not think 
that is correct. I t  is not really necessary to 
decido it. I  think that this ship sailed from a 
Brazilian port, and must be deemed to be aware 
that the goods were contraband. But i t  is obvious 
that a person in Sweden who received notice 
somewhere on or about the 22nd or 23rd March 
1915 of the ratificatiqn of the Proclamation had 
ample time to inform his vessel in Santos long 
before tho 2nd April, and therefore, even sup
posing that that contention was sound, there was 
ample time to give information to the vessel.

O f course what the claimants wish me to say i8 
this, that anybody who has made a contract before 
the withdrawal of the order of Nov. 1914 is 
entitled to carry out that contract, although the 
British Government has given notice that it  i8 
going to insist upon its rights as to contraband; 
but as to that I  can find no foundation for such an 
argument in the provisions of the Declaration of 
London or anywhere else, and that contention 
fails. The contention as to the protection of 
A rt, 43 fails, because I  think that a ship sailing 
from a Brazilian port must be deemed to be aware 
that the goods were contraband. Even if  the fa d  
of her being Swedish is taken into account, there 
was notice to Sweden in  ample time for the ship' 
owner to inform his ship, and therefore all the 
grounds of claim fail, and the claim must be 
dismissed and the goods must be condemned a8 
prize.

Solicitor for the Procurator.General, Treasury 
Solicitor.

Solicitors for the claimants, W. A. Grump and 
Sons.
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A pril 14 and 30, 1919.
(Before Lord St e r n d a l e , President.)

T h e  D ir ig o , T h e  H a l l in g d a l , a n d  o t h e r  
V e s s e ls , (a)

Prize Court-Prize— Contraband— Enemy goods on 
neutral ships —  Enemy property —  Passing of 
property— Conditions of liability to condemnation 
— Declaration of Paris, art. 2 —Reprisals Order in  
Council, the 11 iA March 1915—Neutral shipowner 
— Knowledge of nature of cargo—Condemnation of 
ship— Sale of goods— Proceeds in court— Order 
for release—Claim, for interest on amount of 
proceeds of sale—Practice.

The American branch of an, enemy firm consigned a 
quantity of goods of a contraband character, food 
stuffy and cattle feeding stuffs, from America to 
certain neutral firms in Scandinavia. The goods 
were shipped sometimes in the name of the enemy 
firm, and sometimes in the names of other firms. 
The vessels in which the goods were shipped were 
either captured or diverted into British pons, and 
the Crown claimed the condemnation of the goods 
as contraband. The grounds of the claim were. 
(1) that where enemy goods were consigned on 
neutral vessels art. 2 of the Declaration of Paris 
aid not enure for the benefit of the enemy so as to 
entitle him to claim protection for his goods, or, 
alternatively, that there was no protection accorded 
to an enemy under the said article in respect of 
contraband goods even though they had nut an 
enemy destination ; and (2) that the property in 
the enemy goods could not pass to a neutral' during 
transit so as to preserve them from condemnation 
under prize law, or, alternatively, to detention 
under the Reprisals Order in Council of the 
U th  March 1915.

Held, (1) that art. 2 of the Declaration of Paris pro
tected the enemy goods themselves and was not 
intended simply to give a neutral shipowner the 
right of complaint in case of interference with the 
voyage of his vessel; and (2) that the doctrine that 
property in enemy goods cannot pass from an enemy 
io a neutral during transit did not apply 
in  the following cases ; (a) Where the goods were 
shipped upon a vessel chartered by the purchaser 
and payment was made and all documents handed 
over before the vessel sailed, the contract being f.o.b. 
and payment to be made against documents at the 
port of loading ; (b) where the goods were shipped 
on a general ship not chartered by the purchaser 
under a contract f.o.b., including freight and 
insurance, payment against documents at the port 
of loading, or c.% f. with the same provision as to 
payment, and payment was made and the docu
ments handed over before the vessel sailed ; and 
(c) where the same conditions existed and payment 
was not made and the documents were not handed 
over until after the ship sailed, because of the acci
dents of business and not because there was any 
intention to reserve the right of disposition, 
hen goods are seized as prize and afterwards sold 
by order of the court, even if  the court eventually 
makes an order of release, there is no general prin
ciple under which the successful claimants are 
entitled to interest upon the money realised by the 
sale because the Crown has had the use of it.

n the present, state of the authorities there is no 
settled rule that a neutral vessel which carries a 
cargo, the substantial portion of which is contra-

W  R e p o r te d  b y  J .  A .  S l a t k k , E s q . ,  B a r r is t e r - a l - L a w ,

band, and where the shipowner is unaware of the 
nature or the cargo, is liable to condemnation as 
prize.

T hese were actions for the condemnation of food 
stuffs and cattle feeding stuffs as contraband, 
and in the case of the sailing ship Dirigo  of the 
vessel also. There were concerned in all the 
Bailing ship Dingo  and thirteen steamships— all 
Scandinavian. There was also a special question 
raised in the case of one of the steamships, the 
Hallingdal, as to the allowance of interest upon 
the money obtained upon the sale of a ship when 
eventually the ship is released. The hearing of 
the actions took place on several days in Feb., 
March, and A pril 1919, and the learned President 
delivered his judgments on the 14th and 30th 
A pril 1919.

The consignments, the suhjoct.matter of the 
action, were all shipped from New York between 
the autumn of 1914 and the early part of 1916. 
The real shippers in each case were a firm of 
grain and feeding stuff importers and dealers, 
K . and E . Neumond, who had their headquarters 
at Frankfurt-on-Main, in Germany. They also 
carried on business at New York, St. Louis, New  
Orleans, and Galveston, in the United States of 
America, and soon after the outbreak of the 
Great W ar in 1914 they opened an office in 
Oopenhagan. Although, as above stated, K . and
E. Neumond were the actual shippers in every 
case, they sometimes made their shipments in the 
names of other people. The European business 
of the firm was carried on by Eugen Neumond, 
whilst the New York branch was managed by 
K a rl Neumond. Th6 relationship between the 
United States office and the headquarters in 
Germany is fu lly set out in the judgment.

On behalf of the Crown it  was submitted that 
upon the evidence the whole of the consignments 
had an enemy destination ; but even if  the court 
was not satisfied as to the enemy destination and 
considered that the goods comprised in the ship
ment would have been consumed in Scandinavian 
countries, nevertheless the goods were at all 
material times enemy property and liable to 
detention under art. 4 of the Reprisals Order in 
Council of the 11th March 1915 {infra). The 
shippers in each case, under whatever name the 
shipments took place, were an enemy firm. The 
headquarters of the firm were in Germany, and 
the American branches must be considered as 
being an enemy firm as the effective control of 
the whole business was German, and the repre
sentative in New York, K a rl Neumond, had not 
lost his German nationality and domicil. Even 
if  K a rl Neumond had lost his German nationality 
and had acquired a United States domicil, yet 
his connection with the German headquarters 
was such as to make the business carried on in 
the United States a German business, and the 
property of the United States branches 
enemy property. The goods being enemy goods 
originally, no property in the same had passed to 
the various claimants before the seizure and the 
Crown was entitled to have them condemned as 
prize. I t  was further contended that the 
claimants could not claim the protection of art. 2 
of the Declaration of Paris {infra).

On behalf of the various claimants i t  was sub
mitted that the domicil of K a rl Neumond was 
American, that the place of shipment was to be 
considered when deciding in whom the property
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in  the goods resided, and that therefore the ship
ments were not enemy property. I t  was further 
submitted that the property in the goods had 
passed from Neumond to the claimants, and even 
i f  the court was of opinion that they bad 
originally an enemy character, that enemy 
character had been lost. Lastly, it  was con
tended that there was no right of seizure and 
condemnation as contraband as the destination 
was not an enemy one, and therefore the 
claimants were entitled to the protection afforded 
by sect. 2 of the Declaration of Paris.

The points raised on either side are fu lly dealt 
with by the learned President in his judgment.

The A Homey-General (Sir Gordon Hewart, K.C.), 
the Solicitor-General (Sir E . M . Pollock, K .C.), 
Clement Davies, and J. B, Neibitt for the Pro
curator. General.

S ir Brie Richards, K .O ., Balloch, Darby, Sir 
Robert Athe, and A. W. Grant for the various 
claimants of the goods.

MacKinnon, K .C ., and C. R. Dunlop for the 
owners of the Dirigo,

B y art. 2 of the Declaration of Paris :
The ne u tra l flag covers enemy’s goods w ith  the 

exception o f contraband of w ar.

B y art. 4 of the Reprisals Order in Council of 
the 11th March 1915 :

E ve ry  m erchant vessel w h ich  sailed from  a p o rt 
o the r than a German p o rt a fte r the  1st M arch  lj)15 , 
ha v in g  on board goods w hich are o f enemy o r ig in  or 
are enemy p roperty  may be required to  discharge such 
goods in  a B r it is h  o r a llied  po rt. Goods bo discharged 
in  a B r it is h  p o rt sha ll be placed in  the custody o f the 
m arshal o f the  P rize  C ourt, and, i f  n o t requ is itioned 
fo r the  use of H is  M a jesty , sha ll be detained o r sold 
under the  d irec tion  o f the  P rize C ourt. The proceeds 
o f goods so sold sha ll be pa id in to  oourt and dealt w ith  
in  such manner as the  cou rt m ay in  the oirenmstanoes 
deem to  be jus t. P rovided th a t no proceeds o f the sale 
o f such goods sha ll be pa id ou t o f oourt u n t i l  the con
clusion o f peace, except on the app lica tion  o f the  proper 
offioers o f the Crown, unless i t  be shown th a t the goods 
had become ne u tra l p ro p e rty  before the issue o f the 
order.

The following authorities were cited in the 
course of the arguments and the judgm ent:—

The V ig ila n tia ,  Eosooe’s E ng lish  P rize Cases, vo l. 1, 
31 ; 1 Cb. Eob. 1 ;

The N e u tra lite t, Eoscoe, vo l. 1, 309 ; 3 Ch. E ob. 
295 ;

T u rne r v . Liverpoo l Dock Trustees, G E x. 543 ;
The B a ltica , Eoscoe, vo l. 2, 628 ; 11 Moo. P. C. 

141 ;
Jansen v . D rie fo n fc in  Consolidated M ines, 14 Asp. 

M ar. La w  Cas. 150 ; 87 L . T . Kop. 372 ; (1902) 
A . C - 484 ;

The Southfie ld, 14 Asp. M ar. Law  Cas. 1 5 0 ; 113 
L . T . Eep. 655 :

The Flamenco, 1 B r. &  Col. P. C. 509 ;
The Odessa, 13 Asp. M ar. La w  Cas. 2 7 ; 114 L . T . 

Eep. 10 ; (1916) 1 A . C. 145 ;
D a im le r Company v . C ontinenta l Tyre and Rubber 

Company, 114 L . T . Eep. 1049; (1916) 2 A . C. 
307 ;

The St. Tudno, 13 Asp. M ar. Law  Cas. 516; 115 
L . T. Eep. 634 ; (1916) P. 291 ;

The M aracaibo, 13 Asp. M a r. Law  Cas. 5 2 2 ; 115 
L . T . Eep. 639 ; (1916) P. 266 ;

The U n ite d  States, 13 A sp. M a r. La w  Cas. 568 
116 L . T . Eep. 19 ; (1917) P. 30 ;

The K ron p rinz  G usta f A d o lf,  2 B r. &  Col. P . C. 
418;

The United States (No. 2), 2 B r. & Col. P . C. 
525;

The H y p a tia , 13 Asp. M a r. La w  Cas. 5 7 1 ; 116 
L . T . Eep. 25 ; (1917) P. 3 6 ;

The H akan , 13 Asp. M ar. La w  Cas. 479 ; 117 L . T . 
Eep. 619 ; (1918) A . C. 148 ;

The Tarch im , 14 Asp. M a r. Law  Cas. 196 ; 117 L . T . 
Eep. 738 ; (1918) A . C. 157 ;

The H am bom , 14 A sp. M ar. La w  Cas. 204; 118 
L . T . Eap. 316 ; (1918) P. 19 ;

The Leonora, 14 Asp. M a r. La w  Cas. 209 ; 118 
L . T . Eep. 362 ; (1918) P. 182 ;

S to ry ’s P rinc ip les  and P ractice o f P rize Courts 
(P ra tt ’s E d it.) , pp. 61, 64 ;

B o n fils ’ D ro it  In te rn a tio n a l P ub lic , 7 th  edit., 
pp. 950, seq. ;

Snow’s Cases on In te rna tiona l L a w , p. 568 ;
H a ll ’s In te rn a tio n a l Law , 7 th ed it., pp. 751, seq.

Cur. adv, vult.

A p ril 14.— The P r e s id e n t .— In  these cases 
the Crown asks for condemnation of a number of 
shipments carried in several different ships. The 
value of the property is large— over 280,0001. 
There are twenty-three consignments carried in 
thirteen ships, and there are twenty-two 
claimants to the twenty-three parcels. A ll the 
goods carried are foodstuffs or cattle-feeding 
stuffs.

The link between the various cases is that the 
shippers in all cases, either nominally or actually, 
were a firm of K . and E. Neumond, and it  i® 
alleged that this firm was an enemy firm engaged 
in providing Germany and the German Govern
ment with contraband goods, and that in all the 
shipments with which this case is concerned the 
goods were destined for Germany and were liable 
ty condemnation as conditional contraband. 
Even if this was not established it  was con
tended that the goods weie liable to condemna
tion as enemy property, or to detention under the 
British reprisals orders.

The circumstances of the different shipment® 
were by no means the same, but the character ot 
the shippers, K . and E. Neumond, was common 
to them all, and it  will J>e well, therefore, to 
examine this in the first place. The firm of K ' 
and E. Neumond is a firm of grain and feeding 
stuffs importers and dealers at Frankfurt. They 
aleo carried on business at New York, St. Loui®> 
New Orleans, and Galveston, and after the 
beginning of the war they opened an office >n 
Copenhagen. The relationship between the 
Frankfurt and American houses will be con- 
sidared in more detail later. The 
the busier si were K a rl and Eugen
and the business in New York was ------
1911 or 1912, uudor the management of Karl, tb 
elder brother. A t  the outbreak of the war K a.r 
was in Germany, but he went back to Am erica* 
Sept. 1914, having made arrangements wit 
Ludwig Eyber, an official of the W ar M inistry  
to ship grain and Hour to Copenhagen to 
forwarded to Germany. This was done with tu 
official support of the German Government, an^ 
before the end of Nov. 1914 large shipment® 
grain and flour bad been sent to Germany in Pol0 
suance of this arrangement. In  the meanta® „ 
K . Neumond bad met D r. Albert, Counsellor

partners ij1
Neumoud.
r m a n A l i
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the M inistry of the Interior of the German 
Empire, who was in America as a member of an 
official commission for the purpose of purchasing 
supplies and m ating financial arrangements for 
Germany. Other members of the commission 
were Dr. Meyer Gerhardt and Prince Hatzfeld. 
O r. Albert, in purchasing supplies, acted with or 
on behalf of the Zentral Einkaufs Gesellschaft, 
which was a company established to centralise 
the imports of a number of commodities, chiefly 
foodstuffs and fats, and had very large posers 
conferred upon it  by the German Government 
for that purpose. A fter a short time K a rl 
Neumond acted on behalf of D r. Albert and the 
^ n t r a l  Einkaufs Gesellschaft instead of Eyber. 
Ih e  business was financed by credits opened by 
the Discon to Gesellschaft of Berlin, and no 
doubt the money was found by the German 
Government, for when the purchases on behalf 
ot Eyber had not exhausted the credit, the 
balance was allocated to purchases on behalf of 

-Albert and the Zentral Einkaufs Gesellschaft.
Eugen Neumond remained at F rankfurt except 

for occasional business visits in Germany and 
ooandinavian countries until he was called up for 
fnilitary service in 1916. H e obtained several 
postponements of his service, and his applications 
were supported by D r. Albert, by Count von 
Bernstorif, and by the Reichsbank and other 
bankers in Germany on the ground of his utility  
,a obtaining goods for that country.

K . and E . Neumond often used cover names in 
communicating with each other and with other 
persons, and shipped goods in names other than 
their own, in order to conceal the fact that they 
were the shippers. Sometimes they used the names 
° f  persons who were sellers to them of the goods, 
8ometimes the names of other firms who bad no 
connection with the transactions at all. In  some 
?ases they had authority to use these names, and 
*0 others they had no authority whatever, and 
*hipped goods in the names of firms who knew 
Nothing of the matter. In  1916 the firm organised 
® system of secret or private mail service between 
JNew York and Germany via Scandinavia for the 

cnefit of themselves, D r. Albert, the Zentral 
Bmkaufs Gesellschaft, and the German banking 

ouses and others were concerned in the business. 
Peeial couriers carried the mails, and the firm’s 
thces in New York and Copenhagen were used 
® sorting offices. This business was carried on 

I f  -w h0 United States entered the war, when
Neumond was interned as a dangerous alien 

beiny. The head office of the firm was in 
rankfurt, and the houses in the United States 

Vi Copenhagen were, in my opinion, only 
ranches of that firm. They are described as 
eing quite separate in some of the letters passing 
etween Frankfurt and America, aDd in the sense 
'a t the accounts of the operations of the branches 
ere separately kept, it  is a correct description ; 

th u 680 benches accounted for their profits to 
th u ° ® ce *n Frankfurt, and the direction of 

s business generally rested with that office. In  
1 .̂ opinion, the business was an enemy business, 

hough part of its operations were conducted in 
th * a’ countries, and the case is not rim ilar to 

at mentioned in some of the authorities of a 
¿Lrson or firm carrying on different businesses in 

emy and neutral countries respectively. I  think, 
erefore, that goods shipped by this firm were 

°emy property,

The evidence with regard to the firm and its 
operations was very voluminous. I t  consisted of 
a long affidavit of M r. Greenwood on behalf of the 
Grown, derived from the usual sources, and a very 
large number of intercepted wireless messages, 
cables, and correspondence. The latter were 
almost entirely in cipher and code, and they have 
been deciphered and decoded at the cost of a 
great deal of labour with the greatest ability and 
ingenuity by M r. Gaskoin, a witness from the 
Censor's Office. Fortunately, occasions presented 
themselves which gave him the opportunity of 
verifying his translation of some of the intercepted 
communications, and I  have no doubt that it was 
substantially correct. As about three days were 
necessarily occupied in reading these communica
tions to me, I  have not thought it necessary to 
set them out in any detail.

I t  will, I  think, be apparent from what I  have 
stated that the greatest suspicion must attach to 
any transactions in which K . and E. Neumond were 
concerned, and that there is a strong presumption 
in favour of the goods concerned in such trans
actions being contraband. I t  must, however, be 
remembered that the firm had an extensive busi- 
ness before the war, and that it is not shown that 
they gave up business with Scandinavia and 
confined themselves entirely to contraband trans
actions afterwards. I t  is therefore possible that 
they may have entered into oontraots under whioh 
they consigned goods to neutrals for the purpose 
of their own consumption or business, and, as will 
be seen later, some of the transactions in this case, 
especially those relating to feeding stuffs as dis
tinguished from food stuffs, were of that nature.

Turning now to the different shipments, I  think  
the first four, that is, two by the Alfred Nobel 
(one of wheat and one of flour), one by the 
Bjbrnstjtrne Bjurneon, and one by the Fridland, 
may be taken together. Two of the shipments 
were made in the name ef the Guaranty Trust 
Company of New York, and two in the name of 
Norris and Co., from whom the goods were 
brought; but in all the cases the real shippers 
were K . and E . Neumond. In  the case of Norris, 
K . and E. Neumond made it  a condition of the 
sale that Norris should secure war risk insurance 
in American companies in their own name, and 
should also allow the goods to be shipped in their 
name. A  similar proposal was afterwards made 
to Norris and Co., but they refused to entertain 
i t  on account of the suspicious nature of the 
transaction.

In  the case of the Alfred Nobel claims were put 
in by the Guaranty Trust Company and K . and 
E . Newman of New Y ork— another name for K .  
and E. Neumond— in the case of the Bjiirnsljerne 
Bjnrnion  and the Fridland  by the Guaranty Trust 
Company and Norris and Go. for two shipments, 
and the Guaranty Trust Company alone for the 
other shipment. No evidence, however, was filed 
by K . and E. Newman or by Norris and Co., and 
the only effective claim in all the cases was that 
made by the Guaranty Trust Company.

In  the case of the Alfred Nobel the claimants 
put in a contract by K . and E . Newman to 
Beckman and Jorgensen, c.i.f. Copenhagen, 
payment on arrival, and the bill of lading stated 
the shippers as the Guaranty Trust Company, 
and made the goods deliverable to their order. 
The claim stated the contract to be made by 
K . and E. Newman as the agents for the
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claimants, but no such statement was contained 
in the affidavit filed on their behalf, and in my 
opinion there was no foundation for it . The 
affidavit merely alleged that they were holders of 
the bill of lading, and so had control of the goods. 
In  the case of the shipments by the Bjijrnstjerne 
Bjornson and the Fridland  no contracts were 
produced, and the only allegations in the affidavits 
were that the claimants held the documents 
relating to the goods. There was no allegation 
in  any of the cases that the goods were the 
property of the claimants.

Looking at the evidence and the well-known 
nature of the claimants’ business, I  am of opinion 
that the highest at which their case can be put is 
that they held the documents relating to the 
goods to secure some interest arising from  
advances or payments made in respect of them, and 
the case of The Odessa (ubi sup ) shows that such 
an interest gives them no right to a claim in this 
court. The claims must be dismissed with costs. 
Considering the history of the firm of K . and E. 
Neumond and the nature of their transactions, I  
have no doubt that these goods were intended 
for Germany, and I  find that in a> letter, 
probably written in  March 1916, by K . and 
E . Neumond to the W ar M inistry in Berlin, 
they assure the M inistry they w ill do every
thing to secure a favourable result of the 
prize proceedings in respect of the goods. 
This fact, coupled with the connection previously 
mentioned of the firm with the Zentral Einkaufs 
Gesellschaft and the German Government, makes 
i t  clear that these goods were destined for the 
enemy Government or their armed forces, and 
they must be condemned as good and lawful prize.

The next case with which I  shall deal is that of 
the Henrik. In  this case the goods were shipped 
in the name of G. W . McNear, Inc., but really by 
K . and E. Neumond. The consignees were the 
Spannmals Konstgodnings och Foderamnes 
Aktiebolaget, and a claim was entered by 
Simonsson and Hallberg, of Stockholm. These 
claimants, however, failed to comply with an order 
for security, and the claim w ub  struck out. No  
claimant therefore appeared before me.

The intercepted documents establish that these 
goods were sent by K . andE. Neumond and were 
under their control, and that M cNear and 
Simonsson and Hallberg were persons acting 
under their directions. I  propose to read a few 
of them. On the 18th Jan. 1916, Neumond, of 
Frankfurt, wrote to Neumond of New York, 
saying:

C red it H e n r ik  when once i t  had been opened d ire c tly  
by  the D isconto GeBellschaft w ith  the Skandinaviska 
K re d it  A ktiebo laget. C onfirm ation o f sales by 
E . Neumond. We o m itted  th is  from  the las t m a il 
d ispatch from  Copenhagen because we feared E ngland 
m ig h t open the le tte rs, bu t we w il l  send i t  b y  the next 
m a il. B uye r’s oontracts : Y on seem s t i l l  unable over 
there to  p ic tu re  co rrec tly  the  transaction  here. To get 
these G. W . M cN ear contracts undersigned by the pro 
form dj buyers is  no t easy ; a t th is  moment, in  regard to  
past cases, i t  is impossible. E ven i f  goods are seized 
and a con trac t is abso lu te ly essential, we cannot say 
w ith  ce rta in ty  th a t we can ob ta in  the con tracts  in  
question signed. W e would , however, in  these cases, 
do eve ry th ing  possible to  secure th a t the  contracts aro 
signed. F o r the  rest, i t  should n o t be very  hard fo r 
you to  soothe M cN ear as to  the ou tstand ing contracts. 
H e n rik , sh ipm ent on : W e m ust now see to  i t  th a t we 
oan ge t the goods sent on.

On the 12th Jan. 1916, the Disconto Gesellschaft, 
of Berlin, wrote to Neumond, of F ra n k fu rt:

W e in fo rm  you hereby th a t according to  te legraphic 
advioe, the Scandinaviaka K re d it  A ktiebo laget, 
S tockholm , has acoepted from  the  G uaranty T ru s t 
Company, N ew  Y o rk , on the  basis o f the previously 
opened c re d it fo r  240,000 do lla rs (the c re d it has been 
somewhat exceeded) a d ra ft  fo r  245,923.30 do lla rs  per 
7 th  Feb. 1916, fo r w hich we have debited the Zentra l 
E inkau fs  Gesellschaft here. W e are booking to  your 
deb it, according to  our agreement, fo r  percentage 
commission on the  above-mentioned am ount— 245,923 
do lla rs  a t 5.38 do llars, M .1,323,065 per 17 th  Jan. 
curren t.

The sum of 215,923.30 dollars is identified as 
relating to the shipment on the Henrik  by a 
document contained put in by the claimant. On 
the 10th March 1916, one of Neumond’s letters to 
the New York house contains this passage :

H e n r ik : Y o u r re p o rt regard ing the ship w i l l  he 
com m unicated b y  K . Neumond personally to  McNear. 
W e ce rta in ly  were no t aware th a t the note from  the 
correspondence w ith  the Zen tra l E inkau fs  Gesellschaft 
th a t the y  are no t w ill in g  to  se ll the  ba rley a t present. 
F rom  you r rad io  o f the 5 th  M arch  we note th a t the 
b il ls  are to  be consigned to  London. In  our answer of 
the  7 th  M arch  we in fo rm ed you th a t the papers can be 
sent to  London. M cN ear has so fa r  done w hatever we 
asked h im , and we do no t th in k  he w i l l  leave us in  » 
hole regard ing the  cla im  to  be made a t London.

On the 15th March 1916 they wrote :
H e n r ik .— W e note th a t you found ou r cable answer 

too short. F rom  you r cable we tho ugh t a ll we had to 
answer was i f  b ills  should be re tu rned o r not. In  the 
fu tu re  we w i l l  t r y  to  be more e xp lic it. W e have taken 
th is  m a tte r up w ith  M r. L indhe im , o f Hays, Kaufm an, 
and L indhe im , and he in fo rm s us th a t the m a tte r must 
be claimed from — (then there is  a b lank)— aB the stand 
taken here is  th a t M cN ear had a con trac t w ith  R udo lf 
Larsen, and th a t he has been pa id  fo r his shipments ; 
therefo re the  t i t le  has passed. Please have Simonsson 
and H a llbe rg  send a ll  possible papers to  the Swedish 
M in is te r in  London, in fo rm in g  h im  th a t he should 
communicate w ith  H ays a t the Coburg H o te l, London. 
Simonsson and H a llb e rg  should w rite  th a t they have 
heard th a t th is  gentleman was qu ite  successful in  these 
k inds o f m atters, and therefore the y  selected h im  aS 
th e ir  law yer. (T h is  la s t sentence is s im p ly  an excuse 
fo r  hav ing  the m a tte r handled by  H ays.) Please sen“  
us copies o f a ll papers w h ich  are go ing— (then there is 
another b lan k)— to London, and Bhould you  desire an? 
fu r th e r in fo rm ation  please do no t fa i l  to  communicate 
w ith  us. A  cable w hich we sent to  Copenhagen th a t the 
b ills  w ould  be forw arded to  London was re turned 0I> 
13th M arch, fo r  the reason th a t the addressee w»s 
unknown.

On the 27th Feb. 1916 they wrote:
Unnecessary H e n rik  steamer. You to ld  us on ly th a t we 

were no t to  re tu rn  the  b ills  o f lad ing, b u t we asked yon 
in s tru c t us generally, w h ich  you fa iled  to  do. 
should t r y  in  such cases to  p u t you rse lf in to  ou r plac®> 
and so be less laconic, and ra the r more exhaustive, ) 
you r wireless replies. W e w ant to  know  definitely 
w hether we are to  take no steps here, o r w hat we are 
do a t a ll. W h a t sha ll we do as to  the  b ills  o f lad in g “  
the  bank ? Simonsson and H a llb e rg  have received frp 
the Swedish Fore ign Offioe the le tte r, a copy o f wb>c 
is  inclosed. Simonsson and H a llbe rg  oan send 
documents i t  demands, ba rring  the  correspondence 7
cable and le tte rs  w h ich  ought to  prove the price, ® 
w hich, as we knew, does no t exist. T o  prevent any 
clashing a t Copenhagen w ith  you r proceedings we Wir_ 
to  Schues on tho  25 th Feb. as fo llow s :— “  Please r “ ' 
re H e n r ik ;  H ugh  M urphy, New Y o rk . Sweden req“ eS
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Simonsson and H a llb e rg  tra ns fe rring  b ills  con tracts to  
E ng land in s tru c t te legram .”

And on the 8th March 1916;
H e n r ik ;  U p  to  now no re p ly  to  Copenhagen’s rad io  

to  Neumond N .Y . o f the  25 th  Feb. has a rrived  W e 
arranged f irs t o f a ll a t S tockholm  th a t Simonsson and 
H a llbe rg  should receive the inclosed con firm atory le tte rs  
from  the Skandinaviska K re d it  A ktiebo lage t concerning 
th e ir  payment. W e also arranged, in  case Simonsson 
and H a llbe rg  require de livery, th a t the  Skandinaviska 
c re d it A ktiebo lage t should baud over the  documents to  

Simonsson and H a llb e rg  w ith o u t paym ent on the  p a rt 
o f the  D isconto Gesellschaft.

There can be no doubt that these goods were 
sent with the same intention and to the same 
destination as those previously condemned, and 
they must also be condemned as good and lawful 
prize.

I  shall now deal with the case of the Dirigo. 
in  this case the Grown asks for the condemna
tion of the ship as well as the cargo. The goods 
consisted of 83,048 sacks of barley, the whole cargo 
of the ship. I t  was shipped in the name of M . H . 
Houser on behalf of iv. & E, Neumond, and con
signed tc A /B  J. Brunn at Kalm ar, and was 
claimed by the consignees. The claim was made 
on the ground of a sale to the consignees, and the 
Grown contended that there was no real sale to 
them, and that they were only acting under the 
direction of Neumond. I t  appears from a number 
of intercepted messages, which i t  is unnecessary 
to set out, that the insurance on this cargo was 
sll arranged in Frankfurt by Neumond, but it  
Was contended that this was not known to the 
claimants, who had not to undertake the war 
insurance. In  this connection a letter from  
Neumond, Frankfurt, to Neumond, New York, 
of the 30th March 1916 is im portant:

M cN ear’s C ontraot F o rm  : W a r r is k  fo r buyer’s 
account. As to  th is  p o in t, we are beset by  these reflec
tions o r questions : I f  needed, w hat proo f can the buyers 
b rin g  against E ng land th a t M eNear was ins truc ted  to  
cover w a r ris k , o r w ha t have the  buyers to  show th a t 
they themselves covered w ar r is k  ? I f  E ngland demands 
from  the buyers proof o f prem ium  payments fo r war 
ris k , where is  i t  to  come from  ? PleaBe le t us have the 
Tiews o r decision o f Neumond, N ew  Y o rk , on th is  
m atter.

And also another letter of the 6th A pril 1916:
A /B  J . B rnn n  is  c la im ing  the goods as i f  the loss 

re a lly  affected h im , and E . Neumond had ac tu a lly  sold 
mm the  goods on M oN ear’s account, in  accordance w ith  
“he con firm ation to  Neumond, New Y o rk , th rough E . 
Nenmond. Y our b ro the r is g iv in g  B ru n n  the analogous 
confirm ation, so there remains on ly  cine gap, and th a t is 
the w ar r is k  po in t. Neumond, N ew  Y o rk , m ust get a 
le tte r fro m  M eNear o f the proper date, w hioh m ust take  
•he place o f the  w ar r is k  po licy , in  w h ich  M oNear con
firm ed th a t he had covered the barley in  W ashington,

th a t prem ium  amounts to — (then there is  a b lank) ; 
th a t he waB no t sending the  po licy  w ith  the  b ills  o f 
.ading, because, in  case o f a c la im  the  po licy  m ust be 
m his hands, bu t th a t th is  guarantee le tte r m ust be 
regarded as a po licy , and any money com ing from  the 
“ oinpany m ust be pa id to  the  ho lder o f the guarantee, 

be . , also m ust be mentioned, and then, as fa r
8 We can see, there is  b u t one gap, and th a t is  th a t 
r unn has pa id  no th ing  fo r w ar r is k , a lthough in  the  

on trac t i t  says • W a r r is k  fo r buyers’ acoount. In  
“ e P rin z  V a ld e m ir  case, i f  i t  agrees w ith  New Y o rk ’s 

t f^ h la t io n s  as to  w ar r is k , the  polioies m ust be sent to  
Qbe Skandinaviska K re d it  A k tiebo la ge t fo r Joh. K ock , 
r  a corresponding confirm ation le tte r, and K ook m ust

s t i l l  pay the insurance. A l l  th is  m ust necessarily be 
sent by  messenger. The marine insurance po licy  fo r 
the  P rin z  Valdem ar also m ust n a tu ra lly  be in  S tock
holm . Engen Neumond has re tu rned from  his journey 
to  J . B runn. F o r the  tim e  being, B run n  could no t be 
induced to  v is it  London in  person bu t even w ith o u t 
m aking the t r ip  he w ill press the  case o f the  D irigo .

On the 22nd A pril 1916 a letter was written by 
the Procurator-General in the following terms

I  am d irected b y  H is  M a je s ty ’s P rocurator-G enera l 
to  acknowledge the receipt o f you r le tte r o f the 19 th 
A p r i l  inclosing documents re la tin g  to  th is  c la im , and to  
say th a t he would be glad i f  you would be so good as to 
fo rw ard  a l l  the correspondence re la ting  to  the tra ns
action and the  marine po licy . The P rocurator-G enera l 
w i l l  also be glad i f  you w i l l  ascerta in by whom the 
insurance prem ium was pa id , and to  see the  insurance 
proposal and prem ium  receipts.

This was sent on to the claimants on the 
23rd A pril 1916, and must have been sent by 
them to Germany, for i t  was forwarded in cipher 
by Neumond, of Frankfurt, to Neumond, of New  
York. Incidentally this gave M r. Gaskoin an 
opportunity of verifying the correctness of his 
deciphering, for on discovering that the letter 
forwarded in cipher was one written by the Pro
curator-General, he obtained a copy from his 
office and so ascertained that i t  was correctly 
deciphered. The claimants, in answer to the 
letter from the Procurator-General, sent certain 
documents and explanations in a letter of the 
3rd May. They say:

W e are in  rece ip t o f you r valued le tte r o f the 
23rd A p r il,  and do ourselves the honour to  send you 
inclosed our correspondence w ith  E. Neumond, o f the 
firm  o f K .  and E. Neumond, San Francisco, th rough 
w hich firm  we bought the barley shipm ent in  question 
from  the f irm  o f G. W . MeNear. F rom  th is  you w i l l  
ob ta in  fu r th e r  in fo rm ation  aB to  m arine insurance and 
w ar r is k , fo r  w hich, however, we have no reaeipt. D it to  
you w i l l  find  inclosed our correspondence w ith  the 
D isoonto Gesellschaft as to  the purchase o f dollars, 
also our correspondence w ith  the Skandinaviska K re d it 
A ktiebo laget, as to  covering seller’s d ra fts . H oping 
th a t no objections w il l  be made to  these, we renew our 
request th a t our goods m ay be released. I f  th is , how
ever, is  no t done, we ask th a t a t least h a lf ou r money 
m ay be pa id to  ns, since n a tu ra lly  we have been tied  
up w ith  our money th rough  th is  a ffa ir.

In  due time they received a letter of the 
8th May from Neumond, of Frankfurt, in tb&e  
words

T h ank ing  you fo r  you r esteemed le tte r o f A p r il,  we 
have noted you r in fo rm ation , b u t we would venture to  
ask you in  fu tu re  when composing le tte rs  in  the D irig o  
case intended fo r London, ve ry  k in d ly  to  communicate 
w ith  us as to  the  wording. Please send us a sample 
and statem ent o f price o f the oats (feeding-stuffs ?), 
meal, as w e ll as in fo rm ation  as to  where the goods are 
stored.

1 cannot on these materials come to any other 
conclusion than that the claimants were- mere 
nominees of K . and E . Neumond, and that 
these goods were intended by that firm for the 
use of the German Government, and they must 
be condemned as good and lawful prize. I t  may 
bo noted that these transactions were financed 
through the Disconto Gesellschaft, of Berlin.

I  now come to the cases in which there are 
claims which present much greater difficulties. 
Speaking generally, they present these differences 
from the cases with which I  have so far dealt. 
W ith  one exception they are concerned with
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feeding-stuffs as distinguished from foodstuffs, 
and they are not financed by the Disconto 
Gesellschaft or other German banks, and the 
Guaranty Trust Company, which was concerned 
in the other cases, does not seem to be concerned 
with these. The first with which I  propose, to 
deal is that of the Rallingdal. This consign
ment consisted of a cargo of 25,441 sacks of 
cotton seed cake shipped by K . and E , Neumond to 
Eriksen and Christensen, of Nbrresundby. The 
claimants were Peder P. Hedegaard and Hans 
P . H . S. Larsen. Hedegaarde bought the cargo 
from Erioksen and Christensen on joint account 
with Larsen, and they alleged that they had 
bought i t  for sale and use in Denmark.

Complaint has often been made in this court 
that claimants do not in  their evidence give full 
information as to the transactions in question. In  
this case they cannot complain on the ground of 
quantity, for the claimants have filed close upon 
500 pages of affidavits and documents in support 
of their case, containing, so far as I  can see, the 
communications between all the parties concerned 
in the business. I t  would be idle to examine this 
mass of documents in d eta il; they show all the 
little  differences and negotiations between the 
various parties that would naturally arise in a 
genuine transaction, and it  was not denied that 
on the face of them they showed a bona fide case 
and supported the claimants’ claim. I t  is the fact 
that documents have been fabricated for the 
purpose of deceiving this court, but they have not 
been of the nature of this corresponoence, and 
although it  may be conceivable that it  might have 
been fabricated, i t  is so improbable as to be 
haidly worth considering. I t  must also be con
sidered that there is nothing but the character of 
Neumond, the shippers, which in any way contra
dicts or throws doubt upon the claimants’ case ; 
there is nothing incriminating in the intercepted 
documents and no suggestion of a connection of 
ths claimants or their vendors with contraband 
transactions is suggested by the Crown. I  have 
no hesitation in accepting the claimants’ evidence, 
and therefore I  find that these goods were bought 
for neutral consumption and had no enemy 
destination. There remains a question as to 
whether they still continued, according to prine 
law, the property of the enemy firm of Neumond, 
and as this is a point which arises with regard to 
many other shipments, I  defer its consideration 
for the present.

The next claim is in respect of shipments on 
board the California, and in Eome of these cases, 
as in several others, the claimants had been paid 
by their underwriters. An application was made 
to me to add the underwriters as co-claimants or 
to substitute them. This was opposed by the 
Crown as unnecessary, because this court would 
not take notice of the claims of underwriters. 
There was no evidence in any of the cases that 
any enemy underwriters were concerned, and I  do 
not think i t  necessary that the underwriters 
should be joined. I  think that, i f  it  were 
necessarj, an order should be made so joining 
them.

There are four parcels in question shipped upon 
the California, all shipped in the name of K . and 
E . Neumond— that is, 619 bags linseed cake to 
Andersen, 1282 to PughaDd Genkil, 638 to Elkan  
W ulff, and 350 to Caros and Co. A ll these 
claimants filed evidence, giving full details of

the transactions, and there was nothing incrimi
nating in the intercepted documents or in 
M r. Greenwood’s affidavit. The claim of Pugh 
and Genkil is made as agents for the Tmports- 
kompaniet Aktiebolaget, of Kallundborg, who 
are also claimants of a parcel shipped in 
the Bolmen. Nothing incriminating is sug
gested against the Importskompaniet. I  have 
examined the documents in these cases very 
carefully, and I  see no reason for doubting their 
genuineness. I  find that in  all these cases the 
purchasers bought bond fide for use in neutral 
countries, and that there was no intention to send 
the goods to the enemy.

The next Bhip is the Virginia, in which there 
were two consignments, both shipped by K . and 
E . Neumond, one of 955 bags of peanut cake to 
F ritz  Tbosen, and one of 1946 bags to Elkan  
W ulff. In  these cases again the evidence of the 
claimants seems to me to be satisfactory, and 
there is nothing in the Crown’s case to make me 
doubt its correctness. I  therefore come to the 
same conclusion— namely, that these goods were 
honestly bought for neutral purposes and had no 
enemy destination.

The n( x t shipments are those in the Kentucky- 
Six parcels were shipped on this vessel, all in tbfl 
name of Spencer, Kellog, and Sons, for K . and B- 
Neumond, three of 700, 614, and 700 bags ot 
linseed cake respectively, consigned to the Balt«5 
Company, of Copenhagen, 350 bags to Johan 
Christiansen, 350 to the Sydjydsk Korn ocn 
Foderstoff Kompagnie, and 1400 bags to Niel® 
Gjedde. The first two parcels consigned to the 
Baltic Company were claimed by Marius R 88'  
mussen, and the third by E inar G. V . Hoyer, in 
each case as sub-purchasers from the Baltic Com" 
pany. The evidence in these cases also seems to 
me to be quite bond fide, and the claimants, who 
were purchasers from the Baltic Company, show 
resales by them which in one case involved the 
claimant in a payment of damages from failuf® 
to deliver. There may have been some doub 
about the position of the Baltic Company, but 
do not think i t  affects the claimants, and I  ° °  
not think an enemy destination is proved. ,

In  the other three consignments by this vesse 
the consignees are the claimants. I  accept tbe> 
evidence also. I t  has all the appearance of beiDK 
genuine, and there is nothing in the Crown’s caS 
to throw any doubt upon it. In  some of the® 
cases also re-sales have been made and claims f° 
damages had resulted. ,

The next cases are two shipments of 2358 an 
2028 bags of buckwheat in the Qerd and 
respectively. They were shipped in the name o 
Huffman, but really on account of Neumond. a® 
consigned to the Aktieselskab de Danske Spr‘ 
fabrikker of Copenhagen, who were the claimau ■ 
These shipments, though on two ships, were ma 
under o d o  contract effected by the claim8® ,  
through Pugh and Genkil, with Christensen 8 
Sohrei as agents for Neumond. The intent*  ̂
originally was that the whole should be shipP^
on the Oerd, but afterwards part was shipped 
the Gerd and part on the Urna. The reason ^  
the purchase given by the claimants was th a t. , 
that time only imported grain could be used for . „ 
tilling, which was their business. There is notm - 
against the purchasers or their agent, and noth ̂  
incriminating in the Crown’s evidence, and 1 
no reason to doubt their evidence.
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On a later voyage of the Virginia  than that 
already dealt with, 3635 bags of cocoanufc eake 
■were shipped by Neumond under the name of the 
Gorgas Pierie Manufacturing Company to Briksen 
and Christensen, who claim it. In  this case 
also I  see no reason to doubt the claimant’s 
evidence.

On the Bolmen there were two parcels shipped, 
one of 1814 bags of rape cake shipped to Elkan  
Wulff, and one of 900 bags to the Importokom  
paniet,  ̂of Kallundborg. The shipments were 
made in the name of Newman Brothers and 
Worms, but really by K . and E . Neumond. 
The goods were claimed by the consignees, 
who were also claimants in cases with which 
I  have already dealt. The documents produced 
by them in these cases, as in the others, seem 
to me to be genuine, and I  accept the claimants’ 
evidence.

I t  w ill be seen that these eases present several 
similar features. In  most of them the goods 
consigned are comparatively small lots of feeding- 
stuffs, such as would naturally be bought by 
persons carrying on the business of the claimants 
for their ordinary legitimate trade. Though no 
doubt feeding-stuffs would be useful and accept
able to Germany, there is no statistical case of 
excessive imports into Scandinavia made in 
respect of them as in respect of foodstuffs, and all 
the finance of the transactions is carried out 
through Scandinavian banks, while the Disconto 
Gesellschaft and the Guaranty Trust Company, 
who are so prominent in the cases of contraband 
shipments, do not appear in any way in these 
cases. _ In  all of them, too, there is nothing 
incriminating in the intercepted documents or in 
the history of the claimants so far as the Crown 
has ascertained it. I t  is true that in many of the 
cases the shipments, though really by Neumond, 
are made in other names, but often this was not 
known to the claimants t ill  Borne time after the 
contracts had been made, and in any case that 
tact does not, in my opinion, prove any bad faith  
Pn the part of the claimants.

The case of the shipment to the Baltic Company
the Florida  stands on a different footing. In  

the first place, i t  is a shipment of wheat flour and 
Pot of feeding-stuffs, and therefore the statistical 
case is applicable to it , and shows a large import 
ot foodstuffs into Scadinavia for the purpose of 
being forwarded to Germany. Then, though I  do 
Pot attach much importance to it, there is no 
formal contract in this case, but the agreement is 
contained in letters. Again, the transaction does 
not go through in  the ordinary way. The sale was 
c.i.f., and yet the purchasers insured against war 
risk.

This they say they did because they wanted 
the goods to be insured against risks of every kind, 
th is  could not be carried out in America, and 
therefore i t  was done with Danish underwriters 
111 the Danish W ar Insurance on account of the 
sellers. In  accounts sent by Neumond, Frankfurt, 
t °  Neumond, New York, in Feb. 1916, there are 
ePtrieB which in the absence of explanation seem to 
16 j  ':o "̂his case. They are under the head debit,

are as follows :— Baltic Company, Copen- 
"■»Sen, M .7260.35; Advance Insurance, Florida, 
'Pu 37.20; Marine Insurance, Florida ; M.595.35 ; 
these entries are referred to in a letter between 
ho same parties in the following way. They are 
cllowed by the entry of a certain number of 

Y o l . X IY . ,  N . S.

marks against K . Neumond’s securities account 
No. I ,  New York, and the letter is :

The K . Neum ond Securities A ccoun t 1, N ew  Y o rk  
was founded by  Neumond, F ra n k fu rt, on the  31at O ct. 
1913, and no tified  to  K a r l Neumond on the 18 th  N ov. 
1913. I t  consisted o f shares bought fo r  K a r l Neumond 
a t Newm an B ro the rs  and W orm s. Newm an B ro the rs  
and W orm s were cred ited fo r  the  same in  N eum ond’s, 
F ra n k fu r t,  books under the 31st O ct. 1913, the  am ount 
being debited to  the  securities account 1. A l l  payments 
made to  Newm an B rothers and W orm s on the p a rt o f 
Neum ond, N ew  Y o rk , were re g u la r ly  debited to  
Neumond, F ra n k fu rt, so th a t N eum ond, F ra n k fu rt, m ust 
ce rta in ly  have pa id  fo r  the shares.

As this_ was a transaction of their New York  
house, which in its result would affect the head 
house in Frankfurt, it  would have to be taken into 
account between the two houses in some way, 
and it  was contended by the claimants that the 
explanation given by the Crown, namely, that 
these^ entries show that the F rankfurt house 
had round the money for the claimants was 
incorrect.

M r. Morch, a director of the company, in his 
affidavit, said he was unable to understand why 
these entries should have been made, and that he 
could only conjecture that they arose out of the 
financial relationships of the two firms, which does 
not throw much light on the matter.

In  the circumstances I  thought i t  right to 
grant the application of the claimants for an 
adjournment to enable them to give some 
explanation of the entries, and to communicate 
with Neumond, of Frankfurt, for that purpose. 
On the adjourned hearing no further explanation 
was given, and as the claimants’ case is a bond 
fide sale to them for neutral purposes, I  cannot 
see why these entries should be made. I  cannot 
say that I  think the claimants have proved their 
case, and I  do not think they have shown that 
Neumonds were not directing the transaction. I f  
they were, I  cannot doubt that the goods were 
intended for Germany, and for the use of the 
Government or armed forces, and there must be 
a judgment of condemnation, with costs.

Since the adjourned hearing a telegram has 
been produced to me in which the claimants 
state that an affidavit sworn by their manager is 
on its way. They state the contents of the 
affidavit shortly as being that there was a sale to 
them paid out of their own money, and that no 
part of the money so paid was repaid by K , and 
E . Neumond. I t  also states that their manager 
has seen the entries and can give no explanation 
of them. I  will treat the matter as if  I  had that 
affidavit before me, and it  does not seem to me 
to clear up the matter. Assuming that from the 
nature of the accounts between the two houses 
i t  was necessary to bring into account the value 
of the goods, this reasoning does not apply to the 
entry as to their war insurance. On the 
claimants’ case this was paid by them, and 
neither Neumond of Frankfurt, nor Neumond of 
New York, had anything to do with i t  and yet 
i t  appears debited by the one to the other in an 
account which according to the passage from  
the letter I  have read, deals with payments made 
by one house on account of the other, and there
fore primd facie represents a payment made to 
the claimants for war insurance on this parcel.
I  think this affidavit leaves the claimants’ case 
still unproved.

3  P
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An important question was raised by the Crown 
as to the right order to be made if  the property 
still remained in  K . and E . Neamond, an enemy 
firm. I t  was contended that in  that case the 
goods should be condemned as prize, and the 
ground of the contention, as I  understand it, was 
that under the Declaratian of Paris enemy goods 
carried under a neutral flag were still liable to 
condemnation, even if  not contraband. I t  was 
argued that the Declaration of Paris was made 
in  the interest of neutrals, and that they alone 
acquired any rights under it, and therefore its 
only effect was to give the neutral shipowner a 
right to complain of the interference with his 
voyage by the seizure of the enemy property. 
H e is still Bubjeot to the rights of search, and 
according to the argument the enemy goods may 
still be seized and be taken from his ship, and as 
this is a legitimate exercise of a belligerent’s 
rights it  is difficult to see what advantage is 
gained.

I  doubt very much whether this point is really 
open to me, as i t  has been dealt with by the Privy  
Council in the case of The H a k a n  (u b i sup,). In  
that case Lord Parker said: “ I t  should be 
observed that the cargo, being on a neutral ship, 
was, even if  i t  belonged to enemies, exempt from  
capture, unless i t  consisted of contraband goods. 
See the Declaration of Paris.

“ The cargo owners did not appear or make 
any claim in the action, although according to the 
usual practice of the Prize Court even enemies 
may appear and be heard in defence of their 
rights under an international agreement. The 
question whether the goods were contraband was, 
however, fu lly  argued by counsel for the owners 
of the Bhip, a Swedish firm carrying on business 
at Gothenburg. The President condemned the 
cargo as contraband. H e  also condemned the 
ship for carrying contraband. The owners of 
the ship have now appealed to H is Majesty 
in Council. Under these circumstances the first 
question to be decided is whether the cargo was 
rightly condemned as contraband, for if  i t  was 
not there could be no case against the Bhip.”

This is no doubt only a dictum and not 
necessary for the decision of the case, but i t  is a 
considered dictum of the Privy Council, and I  
should probably consider myself bound to follow 
i t  even if  I  did not agree with it. I  wish, how
ever, to say that, speaking with all respect, I  
entirely agree w ith it. 1 failed to get any 
satisfactory answer from any of the counsel 
for the Crown to the question : I f  their contention 
is right, what is the practical effect of that 
section of the Declaration of Paris ?

Again, i f  that contention is right, a very great 
number of orders made by the late President and 
by myself, following his decisions in  which under 
the Reprisals Order enemy property was ordered 
to be detained with a declaration that it  was 
enemy property, were entirely wrong, and orders 
for condemnation should have been made. A ll 
these orders were made at the instance of the 
Crown. I t  is also difficult to see the u tility  of 
making the Reprisals Order so far as enemy pro
perty is concerned when there is no enemy desti
nation. Those orders gave rights to detain such 
property; but i f  the argument of the Crown was 
sound, they were already liable to the greater 
penalty of condemnation. These considerations, 
however, may be said to be only matters of pre

judice, and it  was argued that the point may be 
a good one, though the Crown had accepted a 
lower right in previous cases.

The contention seems to me to be opposed to 
the plain words of the Declaration of Paris. In  
order to accept i t  the words must be read some
thing in this form : “ The neutral flag covers 
enemy goods so far as concerns the interest of 
the neutral shipowner.” I  can find no such 
lim itation. There may, of course, be a practical 
difficulty in the enemy owner appearing to assert 
his rights, but that difficulty is to be dealt with 
by Lord Parker in the passage which I  have 
already read from The Halean (ubi sup.). The 
contention also seems to me to be entirely contrary 
to the history of the matter. This is shortly 
stated in H a ll’s International Law, 7th edit., 
p. 751, and shows that the whole dispute was 
whether enemy goods in neutral ships should or 
should not be liable to seizure. The Declaration 
of Paris, by its lengthy preamble, states that it  
was intended to settle the long-standing dispute, 
and it  could only be settled by an agreement that 
such goods should or should not be so liable. In  
my opinion the meaning, is that suoh goods should 
be exempt from seizure, and if  such was not 
the meaning I '  can see no practical use in the 
Declaration at all. I  am told that the point 
was argued before the late President in a case 
in which judgment waB not delivered, but until 
that time it  does not seem to have occurred to 
anjone. .

Assuming, therefore, that these goods still 
remained enemy property, no order of condemna
tion can be made, as I  have found that they had 
not an enemy destination, and therefore they did 
not fu lfil the condition which would make them 
contraband. I  do not accept the argument that 
to make them contraband under the Declaration 
of Paris i t  is sufficient that they should be on the 
list of conditional contraband. I f  the condition 
is not fulfilled they are not contraband. ,

In  the circumstances now existing with regard 
to hostilities, the question of detention is not a 
very important one, but I  think it  well to examine 
whether these goods did Btill remain enemy 
property. This depends upon whether the doc
trine of prize law that property cannot p»89 
from an enemy during transit applies to these 
cases.

They divide themselves into three classes • 
(1) Where the goods were shipped upon a vessel 
chartered by the purchaser and payment was 
made and all documents handed over before the
vessel sailed, the contract being f.o.b. and payment
to be made against documents at the port o 
loading ; (2) where the goods were shipped on » 
general ship, not chartered by the purchaser 
under a contract f.o.b. including freight ana 
insurance, payment against documents at the P°r 
of loading, or c.i.f. with the same provision as *  ̂
payment, and payment was made and the docoj 
ments handed over before the vessel Bailed. In  . 
cases war risk was excluded, and was on accoun^ 
of the purchaser, but this is not m ateria l; (3) wher^ 
the same conditions existed and payment wa 
not made and the documents were not handed ovc 
t i l l  after the ship sailed because of the acciden 
of business and not because there was any in*? 
tion to reserve tbe right of disposition. I f  * 
documents were retained with such an intent*
I  think that the property would not pass t ill ait
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the transit had begun and the prize rule would 
apply.

The only case of the first class -is that of the 
H a liin g d a l. In  my opinion in this case the prize 
rule does not apply. The intention of the parties 
clearly was that the property should pasB before 
the ship sailed, and|municipally i t  undoubtedly did 
pass. Two reasons for the prize rule were given in 
aH often quoted passage from the judgment of Sir 
T. Pemberton Leigh in the case of The B a lt ic a  (ub i 
su p .): “ In  order to determine the question it  is 
necessary to consider upon wbat principle the rule 
rests, and why it  is that a sale which would be 
perfectly good if  made while the property was in a 
neutral port, or while it  was in an enemy’s port,is 
ineffectual if made while the ship is on her voyage 
from one port to the other. There seems to be 
but two possible grounds of distinction. The one 
is that while the ship is on the Beas the title  of 
the vendee cannot be completed by actual delivery 
of the vessel or goods ; the other is that the ship 
and goods, having incurred the risk of capture by 
putting to sea, shall not be permitted to defeat 
the inchoate right of capture by the belligerent 
powers until the voyage 'is at an end 
The former, however, appears to be the true 
ground on which the rule rests. Such transactions 
during war, or in contemplation of war, are so 
likely to be merely colourable, to be set up for the 
purpose of misleading or defrauding the captors, 
the difficulty of detecting such frauds, if  mere 
paper transfers are held sufficient, is so great that 
the courts have laid down as a general rule that 
such transfers, without actual delivery, shall be 
insufficient; that, in order to defeat the captors, 
the possession, as well as the property, must be 
changed before the seizure. I t  is true that in one 
sense the ship and the goods' may be said to be 
in  t ra n s itu  t ill they have reached their original 
Port of destination ; but their Lordships have 
found no case where the transfer was held to be 
inoperative after the actual delivery of the 
property to the owner.”

This waB cited with approval by the late Presi
dent in the case of The S outh fie ld  {u h i tu p .). In  my 
opinion neither of these two reasons applies to this 
case. The ship had not incurred the risk of putting  
to Bea when the property passed, and in the judg
ment in T u rn e r  v. L ive rp o o l Dock Trustees (u b i 
SUP )_I find this passage: “  There is no doubt that 
a delivery of goods on board of the purchaser’s 
own ship is a delivery to him, unless the vendor 
protects himself by special terms restraining the 
effect of such delivery.” Here the ship was the 
purchaser’s own ship for the time, and the seller,
8o far from imposing special terms restricting  
8uch delivery, had handed over all the documents 
and given complete control to the purchaser 
before the vessel sailed. I t  was, however, argued 
fhat the transit began at the seller’s warehouse, 
and the place, wherever i t  was, from which the 
«oods cam e; and the case of the U n ited  States 
1**°. 2) (ub i sup.) was cited in support of this view, 
■file circumstances of that case were so different 
and this point so clearly not present to the 
[earned President’s mind, that I  do not consider 
* as an authority. I  do not lay it  down as a general 
Proposition that the transit can never begin t ill 
be vessel sails (the circumstances of each case 

must be considered), and in this case I  think it  
id not. The words “ Before shipment ” in 
ra tt’s Story at p. 64 were also pressed upon me;

but the same passage speaks of “ during the 
voyage and in  tra n s itu ,”  and the learned author 
wa.s evidently dealing with a case in which the 
shipment was for the purpose of sending the 
goods on the voyage before the property had 
passed. In  the case of the H a liin g d a l,  therefore, 
I  think there must be an order of release.

The second class of cases is not so strong, as in 
them the vessel was not chartered by the 
purchaser, but was a general ship in which the 
seller had engaged room. See the case of the 
sailing vessel P a rc h im  (u b i sup.). In  such a case, 
however, the master who signs the bill of lading 
becomes a bailee for the person named in i t— in 
these cases the purchaser—unless there is some- 
thing to show that such was not the intention.

In  these cases the clear intention of the parties 
was that the property should pass to the 
purchaser befoie the ship sailed, and that from  
the time of its passing the goods should be at the 
risk and under the control of the purchaser; and 
when payment was made and the bills of lading 
handed over the enemy seller had no more concern 
with them. This took place while the vessel was 
still lying in  the neutral port, and although the 
oases are not so strong as that 'of the H a liin g d a l.
I  think the same reasoning applies, and that 
these goods also should be released.

The third ciass of cases is the most difficult of 
all, and it  is one on which I  have had great 
doubts. In  one case i t  arises in a very marked 
way— namely, in the shipment by the U rna. As 
I  have pointed out, this shipment was made under 
the Sams contract as that by the Gerd, and 
the whole quantity was intended for shipment on 
one ship, but afterwards made on board two for 
convenience. In  the case of the G erd  the docu
ments were handed over and payment was made 
before sailing in the case of the U rna  after the 
ship had sailed, and it  is difficult to think that 
under the same contract the property was 
intended to pass in the one case and not in the 
other. In  this case, as in  all the others in which 
the documents were not handed over until after 
sailing, they were not withheld by the shipper 
with any intention of reserving the disposition of 
the goods, in which case the property would not 
pass until they were handed over, or even of 
maintaining a lien. The explanation is given by 
M r. N . Morch, managing director of the Baltic 
Company of Copenhagen, who, in his affidavit, 
says:

I t  is our praotioe th roug h  ou r bank in  Copenhagen to  
provide a c red it w ith  a bank a t the  p o rt o f shipment, 
w hich la tte r  bank pays fo r the goods and receives the 
documents on ou r behalf and fo rw ards them  to  our 
bank, w hioh in  tu rn  receives and holds them  on our 
behalf, deb iting  ns w ith  the am ount paid. W e usually  
leave the  documents w ith  the bank u n t i l  the  goods 
a rrive , when they are handed over to  our buyers against 
paym ent by them. I t  was beoanse in  the  oase o f the 
F lo rid a  we desired to  have the b ills  o f lad ing  before 
the goods arrived  th a t the bank were asked to  lend us 
the  b ills  o f lad ing  as mentioned in  M r. Jurgen ’s 
a ffidav it.

M y  business experience enables me to  B a y  th a t when 
a c red it iB provided shippers are in  p ractice content to  
p u t the  goods on board on the fa ith  of the  cred it, 
know ing  th a t when the  b il ls  o f lad ing  are signed they 
have on ly  to  present them  to  the bank in  order to obta in 
the  money. Moreover, when a c red it is  provided i t  is 
no t necessary even as a business precaution th a t the 
documents should be presented before the Bhip sails,
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because the money is  ava ilable, w hether the documents 
are presented before o r a fte r the date of sa iling . I t  o ften 
happens th a t the  ship sails so soon a fte r the goods are 
shipped th a t, a lthough the documents are presented and 
pa id  in  due course o f business rou tine , the y  m ay no t be 
a c tu a lly  pa id  u n t i l  a fte r the ship sails ; b u t the  ob liga
tio n  to  pay them  exists from  the  tim e  the cargo is  loaded 
and the goods are a t the r is k  of the  buyers from  th a t 
tim e . On the other hand, the buyers are en title d  to  
demand the  de live ry  o f the documents on tendering  the  
con trac t price.

In  these cases also I  have come to the conclu
sion, though with great hesitation, that, as the 
documents were not handed over before the vessel 
sailed, from the accidents of business and not 
with any intention of reserving a disposition, they 
stand upon the same footing as the second class, 
and that the goods must be released.

The question of when the property passes is 
one of the intention of the parties, and I  think 
that here the intention was that it  should pass 
when the goods were appropriated to the contract 
by putting them on board the ship, and that the 
master from that time heid the goods as bailee 
for the person named in the b ill of lading, and 
that therefore there was delivery.

I  think that this is also indicated in some cases 
by tbe contract being f.o.b., though qualified by 
including c.i.f. or f.o.b., but if  this fact stood by 
itself, I  should attach little  importance to it.

These cases seem to me to differ from those in 
which the ship sailed with the goods still the pro
perty of the enemy and the transfer took place at 
sea, and, to be more analogous, to those mentioned 
in  the case of The Baltica (ubi sup.) of sales in a 
neutral or enemy port ; though 1 think the court 
was there alluding to sales completed before ship
ment. I  mention, to show that I  have not over
looked it, the argument that transactions like 
these may be merely colourable or fraudulent 
sales. That is true; but the same argument 
would apply to such sales as are mentioned in 
the case of The Baltica (ubi sup.) in a neutral or 
enemy port. Every sale, wherever made, may 
be fraudulent or colourable, and would then be 
disregarded ; and these are no more open to that 
consideration than others, and stand on a 
different footing from sales made in property 
passing when the goods are at sea and no delivery 
can be made.

In  all these cases, therefore, except those in the 
Alfred Noble, the Bjbrnstjerne Bjurnson, the Frid- 
land, the Dirigo, and the Florida, I  make orders 
for the release of the goods. B ut there was 
clearly very good reason for bringing the cases 
before the court, and I  make no order as to costs 
in  respect of them.

The only remaining question is whether the 
ship Dirigo  iB liable to condemnation. She was 
owned by G. W . McNear, Inc., and was claimed 
by them. I f  my judgment as to her cargo is correct, 
the whole of i t  was contraband, and the Crown 
asked for her condemnation on that ground alone, 
according to the judgments of the late President 
in  the case of The Hakan (ubi sup.) and the 
Maracaibo (ubi sup.).

In  a judgment of mine lately delivered I  
expressed the opinion that in view of the judg
ment of the Privy Council in the former case 
(The Hakan, ubi sup.) I  thought i t  I well not to 
act on that contention but to examine whether 
thero was knowledge on the part of the owner of
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the nature of the cargo, and I  propose to adopt 
that course in this case. I  hope that in some 
case the question whether, irrespective of know
ledge, the fact that a large proportion of the cargo 
being contraband, and, if so, what proportion, is 
a ground of condemnation of the ship, may be 
decided by tbe final Court of Appeal.

There are in this case other circumstances to 
be considered. In  the first place the cargo on 
the Dirigo  at the time of shipment still remained 
the property of McNear, Ino., the owners of the 
vessel, and this was held in the case of The 
Neutralitet (ubi sup.) to be an important circum
stance. In  the case of The Hakan  (ubi sup.) Lord 
Parker, referring to the case of The Neutralitet 
(ubi sup.), says : “ I t  seems quite clear that at one 
time in our history the mere fact that a neutral 
ship was carrying contraband was considered to 
justify its condemnation; but this rule was sub
sequently modified. Lord Stowell deals with the 
matter in the case of The Neutralitet (ubi tup.)- 
‘ The modern rule of the law of nations is, 
certainly,’ he says, ‘ that the ship should not be 
subject to condemnation for carrying contraband 
articles. The ancient practice was otherwise, and 
it  cannot be denied that it  was perfectly defensible 
on every principle of justice. I f  to supply the 
enemy with such articles is a noxious act with 
respect to the owner of the cargo, the vehicle 
which is instrumental in effecting that illegal 
purpose cannot be innocent. The policy ot 
modern times has, however, introduced a relaxa
tion on this p o in t; and the general rule now is 
that the vessel does not become confiscable for 
that act. B u t the rule is liable to exceptions. 
W here a ship belongs to the owner of the cargo, 
or where the ship is going on such service under 
a false destination or false papers, these circum
stances of aggravation have been held to constitute 
excepted cases out of the modern rule, and to 
continue them under the ancient one.’ I t  is to be 
observed that Lord Stowell does not say that the 
particular cases to which he refers are the only 
exceptions to the modern rule. On the contrary, 
his actual decision in the case of The Neutrality 
(ubi sup.) creates a third exception. I t  should be 
observed, too, that in a later part of his judgment 
he states the reason for the modification of the 
ancient rule to be the supposition that noxious 
or doubtful articles might be carried without the 
personal knowledge of the owner of the ship.

I  am not quite sure that this passage appb® 
fu lly  to a case where the shipper has sold to 
goods to a purchaser who has the fu ll contro 
over them, and the goods only remain his becaus 
the documents have not been presented and t 
property has not passed. c

Again, the shipment waB made in the name . 
M . H . Houser, who had no interest in the good > 
and was paid by M cNear for the use of hiB nam 
This of itself would perhaps hot be very 
important, but M cNear also persuaded Sous 
to make an affidavit that the goods were b 
property, and included that affidavit among t 
ship’s papers. McN ear’s explanation to Sous 
that as the shipments were made in his name 
was the owner until he received payment 
entirely unsatisfactory, for Houser had no P®'g 
ment to receive except that for the use ot 
name, The Dirigo, too, was not the only su r  
owned or chartered by M cNear in which c0D, Ljj 
band goods were carried. The Dunsyre, wm

T h e  D i r i g o , T h e  H a l l i n g d a l , a n d  o t h e r  V e s s e l s .
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sailed in April 1915, was captured in all 
probability collusively by the Germans in July, 
and the cargo delivered to Neumond of Frankfurt 
and the ship released. In  the course of a dispute 
as to whether some allowance should be made in 
respect of freight by reason of the Dunsyre 
having discharged at a port other than Stock
holm M cNear on the 23rd Nov. 1915 wrote as 
follows :

Dunsyre. W e have rep lied to  th is  in  oar p rev ious 
le tte rs . W e reg re t we cannot meet you r friends over 
the  discharge o f the vessel in  a d iffe ren t po rt. Quite 
ap a rt faom the lega l p o in t o f v iew , the fa c t o f th is  
vessel having  discharged in  one o f th e ir  own po rts  m ust 
have saved them  a lo t  o f money in  the w ay o f  tra n 
shipp ing charges, &c., am ounting to  fa r  more tha n  the 
6d. the y  c la im  fro m  us. Besides, you m igh t make i t  
clear to  you r friends th a t we are do ing a ll in  ou r power 
to  help them , and th a t they should apprecia te th is . N o 
doubt i f  you exp la in m a tte rs  in  th is  l ig h t  to  them  they 
w i l l  drop th is  c la im , w hich is  founded on “  red tape ”  
on ly  and n o t on oommon sense.

Iu  another letter, dated the 4th Nov. 1915, 
M cNear wrote to Messrs. K . and E . Neumond :

D unsyre  Accounts. W e have gone c a re fu lly  in to  the 
statem ent th a t you sent us under the date o f the 
5 th  Oct. The exchange on the fre ig h t was figured a t 
4.80, as per con tract, and fre ig h t deducted according ly. 
Y our deb it note, therefore, is  no t in  order, and we 
cannot accept i t .

A s  to  the 50 cents per ton  less there is  no th ing  
in  our con trac t w ith  D u  B ie tz  to  th is  effect, and w h ile  
i t  was'understood w ith  you th a t i f  the destination was 
other than  S tockholm  the price was to  be reduced 
50 cents per ton , th is  m eant w ith in  the  usual range as 
per cha rte r-party . The cargo was cleared fo r  Stockholm , 
and s im p ly  because the Germans captured the  vessel and 
took her to  Swinemunde is no concern o f ours, and we 
decline to  recognise any cla im  on th is  account.

The Andrew Welch was prevented by the 
Swedish authorities from reaching Germany, or 
being captured, but 90 per cent, of the cargo 
reached Germany. The Prinz Valdemar was 
captured— again, in all probability, collusively—  
and the cargo delivered to Neumond of Frankfurt. 
The ship was released and sold by M cNear to the 
Central Einkaufs Gesellschaft. The Henrik, 
^ ith  which I  have dealt in an earlier part of 
this judgment, was intercepted, and in  a letter 
from Neumond of New York, to Neumond of 
r  rankfurt, of the 10th March 1916, there occurs 
this passage:

M cN ear has so fa r  done w hatever we asked h im , and 
We do no t th in k  he w i l l  leave us in  a hole re ga rd ing  
the cla im  to  be made in  London.

The same letter shows that M cNear was there 
discussing a number of shipments made on behalf 
?f Dr. A lbert with K a rl Neumond, who was then 
in San Francisco. There are a number of letters 
which it  is not necessary to set out in detail, 
ln which McNear makes use of the common 
Mercantile expression “ your friends” in a 
context which points to his knowledge of these 
friends concerned in the transactions being 
■Neumond of Frankfurt, and many of these 
occur in letters in which an option is given to 
fhese friends to buy the Dirigo  at the conclusion 
of her voyage. Instructions were given to the 
Master of the Dirigo, which are, to say the least, 
auspicious. I  will quote some of the letters. On 
foe 24th Aug.— this is, 1 think, an instruction

not to the Dirigo, this is to the Andrew Welch or 
to the steamers generally—

In  re rou te  to  take  by  steamers. W e sha ll t r y  to  
bear you r ins truc tions  in  m ind fo r  the  fu tu re .

That is written by M cNear to Neumond. Then 
on the 26th Aug. 1915 Neumond wrote:

D irig o . A f te r  having  w orked ra th e r ha rd  on th is  
proposition, we have w ired  you la s t n ig h t as per inclosed 
copy. W e have a good chance to  place th is  sa iling 
vessel now, b u t ou r friends w an t m a in ly  feeding 
artio les, and ne ithe r beans no r wheat no r flou r. I f  we 
cannot get any cake o r so, we m ay decide to  ship 
barley on ly. W e hope th a t you  can get the vessel 
firm , and we should l ik e  to  see i t  shipped in  the name 
o f Houser, w ith  whom we understand you are in  close 
touch. Y ou r f irm  offer fo r  th is  cargo is  expected in  the 
course of the day. W e have sent you a w ire  in  answer 
to  you r n ig h t le tte r as per inclosure.

On the 21sfc Sept. 1915 M cNear wrote :
D irig o . W o are expecting advices d a ily  o f her 

a rr iv a l a t P o rt Townsend. O ur surveyor has gone 
n o rth  to  meet her, and we hope to  ge t the  cargo 
loaded and the  vessel on the  w ay w ith o u t delay. W e 
note buyers’ names as given in  you r le tte r o f the 
17th Sept., and are m aking con tracts  according ly.

On the 9th Nov. 1915 M cNear wrote:
D irig o . W e inclose copy o f le tte r to  the m aster as 

desired. As regards op tion on th is  steamer, seeing th a t 
i t  w i l l  be’ another fo u r months before she a rrives on the 
o ther side, there is p le n ty  o f tim e  to  discuss the m a tte r 
la te r on, fo r you qu ite  understand the value o f the ship 
w i l l  fluctuate  a grea t deal du ring  th a t period. I f  you r 
friends were prepared to  buy the  vessel r ig h t now, we 
could no doubt come easily to  an understand ing.

Finally, on the 9th Nov. 1915 M cNear wrote to 
to Captain W . M . M allett, Master, American ship 
Dirigo, as follows:

Dear S ir,— The bearer o f th is , who i t  a t the same 
tim e  the owner o f the  cargo and who w i l l  indem nify  
h im se lf by  producing the b ills  o f lad ing, may ask you to  
proceed to  a p o rt beyond K a lm ar, as the b ills  o f lad ing  
recite, and, in  any case, you may act in  accordance w ith  
h is  ins truc tions  reporting  to  us upon you r fin a l a rr iva l, 
the  cargo to  be discharged upon surrender o f the  o rig ina l 
b ills  o f lading.

This last letter was handed to Neumond, though 
the alleged purchaser of the cargo was J. JBrunn. 
In  this case also I  granted an adjournment in 
order to give the claimant a further opportunity 
of meeting the case for the Grown, and he filed 
two further affidavits ; one only set out some 
letters about the Dunsyre, the other was mainly a 
protest against the admission of hearsay evidence, 
and also denied some allegations as to two persons 
of the names of Weissmann and Koppel. As I  
have not based my judgment in any way on these 
allegations they are immaterial, and the principle 
that this court in matters of prize is not bound 
by tbe ordinary rules of evidence has been too 
firmly established for a long time to be now 
questioned.

I  think the facts which I  have stated point 
clearly to the conclusion that the claimants knew 
quite well that these goods were contraband 
intended for Germany, and that the Dirigo  must 
be condemned as good and lawful prize with 
coats.

[The effect of this judgment was that property, 
including the value of the Dirigo  and her cargo, 
was condemned to the value of about 232,4801,, 
and property to the value of about 50,3601, was 
released.]
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A p r i l  30 — Application was now made on behalf 
of the claimants in respect of the released goods 
on the H a ll in g d a l for interest. The goods were 
seized on -the 21st Dec. 1915 and sold by order of 
the court in March and A p ril 1916. The claimants 
had paid for the goods in Nov. 1915, a month 
before their seizure.

Sir E r ie  R ich a rds , K .C ., and B alloch  for the 
claimants.— The claim for interest ought to be 
allowed. The Grown had had the benefit of the 
use of the amount of the proceeds of the sale of 
the goods for three years. This was profit which 
really belonged to the claimants. The late Presi
dent had given it  as his opinion, though the point 
had never been actually decided, that when an 
order was made for the release of goods which 
had been seized interest should be paid by the 
Crown : (see The K ro n p r in z  Q u s ta f A d o lf, u b i 
sup.).

C lem ent D av ies  for the Procurator-General.—  
No general principle had been laid down by the 
late President in the case cited, and there was no 
authority for the contention of the claimants. 
There was no justification for the continuation of 
proceedings in the case of The K ro n p r ir .x  G u s ta f 
A d o lf  (u b i sup.) after a certain date, and what 
was really awarded to the claimants there was 
not really interest bnt damages. The case of the 
H a ll in g d a l was different, as there had been a 
specific finding that the case was one in  which the 
Crown was justified in bringing the whole matter 
into court.

S ir E r ie  R icha rds, K .C . in reply.
The P r e s i d e n t .— I  do not th ink that I  ought 

to make any order in  this case. I  confess that 
some of the language used in The K ro n p rin z  G usta f 
A d o lf  (u b i sup.) seems to show that the late 
President meant to lay down a rule that wherever 
the Crown had had the benefit of the money they 
onght to pay interest to the claimants when an 
order for release was made. B n t I  do not think  
that he did intend to lay that down as a general 
rule, and 1 cannot see that to do so is in  any way 
consistent with the numbers of orders which have 
been made for the release of goods by this court 
without payment of interest. The late learned 
president certainly thought that in  the case of 
The K ro n p r in z  G u s ta f A d o lf  (u b i sup.) the Crown 
had gone further than they ought to have done, 
but i t  was not on that ground that he gave 
interest. I  do not th ink that he gave interest by 
way of damages, but he gave interest because he 
thought that in all the circumstances of the case 
there was such a hardship upon the claimants that 
he ought to do something to mitigate it, and he 
mitigated i t  by giving interest on (he money. I t  
is by no means clear that the claimants in this 
particular case may not be in a very much better 
position through the sale of these goods with the 
proceeds paid into court than they would have 
been in  otherwise. I t  does not follow that if  the 
goods had been retained they would necessarily 
have been worth as much at the time of their 
release as at the time of their seizure.

In  this case the question whether the goods 
ought or ought not to be released was a difficult 
question, which the Crown had a perfect right to 
have investigated by the court; and I  see no 
reason why the claimants should be placed in a 
better position than they would have been if  the 
goods had still remained in specie. They would

then have had no claim for compensation, although 
they might have suffered loss. Unless it  is to be 
laid down as a general principle that, whenever 
goods are sold and the money comes into the 
hands of the Crown, and an order for release is 
afterwards made, the claimants are to have 
interest on the money because the Crown has 
had the use of it, there are no special grounds 
in this case for allowing interest. I  do not think 
that any such general rule can be laid down, and 
I  th ink that the whole of this matter is governed 
by these words which are contained in the judg
ment of the late President: “ I t  is to be regretted 
that the claimants have suffered inoonvenience 
and loss, but these consequences are in such times 
often unavoidable. W hile  I  cannot give them 
damages for capture without lawful cause I  deem 
i t  right, having regard to all the circumstances, 
to make an order which will mitigate their loss to 
some extent.”

I  do not th ink that there are any circumstances 
in the case of the H a llin g d a l, which is now before 
me, which would make it  right for me to order 
compensation by way of interest upon the money 
released. I  therefore refuse to make any order.

Solicitor for the Procurator-General, Treasury  
S o lic ito r.

Solicitors for the claimants, B o ltc n l l  and 
Roche ; Thomas Cooper and Co.

M a y  9 and 12, 1919.
(Before Lord S t e r n d a l e , President.)

T h e  D ü s s e l d o r f , (a )
Prize Court — N e u tra l te rr ito r ia l waters — Three 

m iles l im it— Extent o f l im it— Capture w ith in  
te rr ito r ia l waters — V io la tion  o f  n e u tra lity  — 
Absence o f  in ten tion  on p a rt o f captors— M isca l
cu la tion  o f distances— Release of captured vessel—■ 
R igh t to damages and costs— D iscre tion o f court.

A  German steamship was proceeding w ith  a cargo o f 
iro n  ore fro m  N ., in  N orw ay, fo E ., in  Germany, 
and w h ils t on her voyage she was captured by an  
armed B r it is h  nava l vessel which was p a tro llin g  off 
the coast o f N orw ay. The seizure took place 
un th in  three m iles o f  the coast lin e  o f two small 
is lands which, although some distance fro m  the 
m ain land , were connected w i'h  the' m a in lan d  at 
low  water. The N orw egian Government claimed 
the release o f the vessel and her cargo on the 
ground that the capture had been made w ith in  
ne u tra l te rr ito r ia l waters and that there had there
fo re  been a v io la tio n  o f N orw egian n eu tra lity .

Held, that, as the two is lands were not disconnected 
f ro m  the m a in land  at low  water, the three miles 
l im it  allowed by in te rn a tio n a l law  m ust be 
measured Jrom the ir coast lines, and that an order 
m ust be made fo r  the release o f the German vessel 
and her cargo on the ground that there had been 
a v io la tion  o f n e u tra lity  by the seizure having 
taken place in  te rr ito r ia l waters.

H e ld , also, that as the officer in  command o f the 
B r it is h  naval vessel which effected the capture had 
made a m iscalcu lation, and that as the seizure had 
been made under m isapprehension and mistake 
and w ithou t any in ten tion  o f v io la ting  te rrito ria l 
waters, the court, in  the exercise o f its  discretion1’ 
would make no order fo r  damages or costs. __

(■>) Reported by J. A. Sl a t ik , E»q,, B»rri»ter-»t-L»w.
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T h i s  was an action in which the Crown asked for 
the condemnation of a German vessel, the 
Düsseldorf, and her cargo, and the Norwegian 
Government asked for the release of the same on 
the ground that the vessel was seized within  
Norwegian territorial waters.

The Düsseldorf, a German steamship, was 
raptured b yH .M .S . Tay and Tyne off the coast of 
Norway on the 22nd Feb. 1918. A t  the time of 
her capture she was on a voyage with a cargo of 
iron ore from N arvik to Emden, and the seizure 
took place at Buholmerassa, near Trondhjem, 
and the main question in the case was whether the 
capture was effected within the teirito ria l waters 
of Norway. In  addition to the claim for the 
release of the vessel and cargo, the Norwegian 
Government put forward a claim for damages and 
costs.

The Attorney.General (Sir Gordon Hewart,
N .C .), Butler Aipinall, K .C ., and Raeburn, K .C . 
tor the Procurator-General.
- ®ir Brie Richards, K .C . and Balloch for the 
Norwegian Government.

The following authorities were c ited :
The Twee Qebroeders, 3 Asp. M a r. La w  Cas. 237 ;

Rosooe’s E ng lish  P rize  Cases, vo l. 1, 286; 3 Ch.
Rob. 162 :

The Anna, Rosooe, vo l. 1,499 ; 5 Ch. Rob. 373.

The P r e s id e n t  (Lord Sterndale).— In  this 
case the Crown is asking for condemnation of a 
German vessel, the Düsseldorf, and her cargo, 
and a claim is put in which is described as the 
shipowner’s claim. That is a mistake. I t  is not

reality ^*8 shipowner’s claim. I t  is a claim on 
the part of the Norwegian Government on the 
ground that the seizure of the vessel was made 
at any rate partly within the territorial waters of 
the Norwegian Government, and by that they 
inean in  this case within three miles of the 
Norwegian land, whatever that may be. The 
Norwegian Government has claimed that their 
territorial waters extend to a distance of four 
ttiles ; but in this case they do not presB that 
claim, and without giving it  up in any way in 
principle they content themselves with asking in 
this case for the release of the vessel and for 
damages and costs, because the seizure was made 
Within the three miles lim it.

The capture was a capture of s German vessel 
called the Düsseldorf by a British vessel called 
the Tay and Tyne, which was what is called a Q- 
boat. She was to ordinary observation a 
merchant ship, but she was in fact an armed 
Daval vessel, and she was cruising off the coast 
° f  Norway on the 22nd Fob. 1918, in command 
° f  Lieutenant Mack. H e  had been on deck in the 
morning, but had gone below, and it  was reported 
to him that there were some vessels in sight. He  
went on deck, the Tay and Tyne being then on a 
course S. 43 E ., and making about eight knots ; 
and he saw two vessels which were crossing one 
another or approaching one another, one going 
to the north and one going to the south. The 
one going to the south was the Düsseldorf, and 
"8 followed her. She was about seven or eight 
miles off, and bearing about E . In  order to 
mteroept her, he altered his course when he was 
about two miles from her. The Düsseldorf, being 
deceived, I  suppose, by the merchant ship 
appearance of the Tay and Tyne, hoisted the 
German flag, whereupon the Tay and Tyne

hoisted the W hite Ensign and gave the signal to 
stop. Lieutenant Mack says that at that time 
the Düsseldorf was about on the same course, 
which course ho took to be about S .W . I f  she 
had made any substantial alteration, it  would 
have altered her bearing from  him, and he would 
have observed it. As she did not take any notice 
of his signal to stop, he fired a shot across her 
bows, and she then stopped. H e passed under 
her stein and came up inside her about 100 yards 
off, and there he took a three-point bearing, which 
is of importance in this case.

The story told by the Düsseldorf is that she was 
coming down the coast; that she was keeping 
what is oalled the inner lead, i.e., keeping well in  
to the coast, and her pilot says that they had been 
doing that because they had instructions to keep 
within territorial waters, and within what the 
British would recognise as territorial waters; that 
coming down in that way she came to a group of 
rocks called Grundene. She passed along at a 
distance which the witnesses have variously stated 
as from a cable to a mile of the Grundene Bocks, 
that she altered her course under starboard helm 
three or four points, and came through a channel 
marked on the chart between the Grundene Bocks 
and some rocks which are called Sorskythlen, and 
that brought her course to a little  to the eastward 
of south, and she then continued on that with the 
intention of going through what is called the 
Buholmeraasa Channel, that being part of the 
continuation of what is called the inner lead. Now, 
i f  these courses were followed, the result of that 
would be to bring her very much farther inshore 
and nearer to the coast than the position which is 
marked by Lieutenant Mack ; and I  may say the 
position aB marked on the chart is agreed to on 
both sides as representing the position which his 
bearings would give.

I  do not accept that story told by the 
Düsseldorf. I  do not know that i t  is necessary to 
go into many details, but there are indications on 
the multiplicity of charts that have been put 
before me that that is not the ordinary way in 
which a vessel goiDg through the Buholmeraasa 
would navigate. When the witness who said 
he went to the east of Sorskythlen first gave 
evidence, I  had doubt about it, and these doubts 
have certainly been made graver by an examination 
of the different charts and the courses different 
persons ( I  do not know whom) have put on them.
I  think that she was coming down the inner lead.
I  think probably the explanation is that she went 
outside the Grundene, because the maiks at the 
north port, if  she was coming inside, are not very 
good; but I  do not think that she altered sub
stantially, in the'way she says she did, to port to 
come through the channel between Sorskythlen 
and Grundene. I t  does not seem to me the 
natural way to come. I  think what she did 
was to continue, not exactly in the line marked 
on the ebatt, but something down that line to 
round the south western corner of the Sorskythlen 
and not to oome between the Sorskythlen and the 
Giundene rocks. I  tbink she was going to the 
Buholmeraasa Channel, and therefore I  think 
that she was altering to a certain extent— it is 
difficult to get her exact course down— I  think  
she did alter and was altered to go ipto the 
Buholmeraas Channel, Now, coming down in  
that way would bring her very much nearer to 
the position marked as her position when taken
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by Lieutenant Mack than the course he gave in 
his account; and I  think, although possibly that 
position may be somewhat too much out, i t  is in 
the neighbourhood of where these vessels met. I  
am inclined to think i t  very likely that is rather 
too far out. I t  is possible that the bearings may 
not have been quite accurate. I  think they were 
very nearly accurate, and so far as that goes I  
th ink that if the position was farther inshore than 
that which is shown on the marked chart i t  is for 
the claimants to establish it.

I  do not accept the position which the 
claimants’ witnesses gave, not because I  think 
they are saying what is untrue or intended to be 
untrue, but because I  do not think that their 
bearings are right. I  do not think that bearings 
are at all to be relied on, though I  cast no doubt 
whatever on the good faith of the withesses who 
gave them. That being so, although I  have some 
doubt that this position, which is marked on the 
chart according to the bearings of the British, is 
rather too far out, I  cannot say that it  is proved 
that i t  is ; and I  propose to take that therefore as 
the position. I f  it were another 100 or 200 yards 
to the east and south there would be no question 
in this case, and it  would be within three miles of 
what is indubitably the mainland of Norway, and 
I  am by no means certain it  ought not to be 
farther in, but I  take i t  on the Crown’s evidence, 
and I  take i t  on the position marked on the chart 
before me.

A  witness was called from the Norwegian 
Navy— Captain Scott Hansen— and this chart was 
given to h im ; and he was asked, taking a spot 
arrived at upon the Crown’s evidence as the centre, 
to say where the three-mile radiua would come, 
and he has described a circle on this chart, and 
that has not been quarrelled with by anybody. I t  
goes inside a group of islands, one of which is 
called Buholmen, and it  cuts two pieces of land 
— I do not call them islands, for reasons which 
I  w ill state directly— Sneisholmen and Rug- 
holmen. They are pieces of land, one of 700 or 
800 metres in length, and the other 300 or 400 
metres in length. A t  high tide they are islands 
— that is to say, there is a narrow passage of 
water between them and the mainland. A t  low 
water that passage is dry, and there is nothing to 
separate them from the mainland.

The question is, from what place are these three 
miles to be reckoned. One contention on the part 
of the claimants was a very extreme contention. 
I  do not decide anything about it, because I  do 
not th ink that i t  is necessary in this case; I  only 
say that I  do not wish to be taken as accepting the 
contention that whenever there is a piece of rock, 
however small, however uninhabited, however 
uninhabitable, that must also be taken as part of 
the territory, and the three miles of territorial 
waters must be measured from that rock, so that 
i f  it happens to be 2+ mile3out there will be really 
a distance of 5 j miles from what is ordinarily 
called the mainland. A ll I  say is that I  give no 
opinion about i t  in this case, because it  is not 
necessary; but I  do not wish to be taken as 
accepting it  as accurate.

There was then a smaller contention, if  I  may 
use that expression, that at any rate an island 
such as the one I  have mentioned, Buholmen. 
which is, I  think, 300 metres long, is large enough 
to be part of the mainland. That, again, I  prefer 
to leave over for decision when it  is necessary to

decide it. B ut I  cannot see my way to saying 
that two pieces of land which are not disconnected 
from the mainland at low water, and not separated 
in  any way, are not part of the mainland. I f  that 
is so, then, taking the position given by the Crown, 
this capture— part of the operation of capture at 
any rate— took place within three miles of the 
Norwegian coast so defined. I t  is a very near 
thing, indeed, whether i t  was within the three 
miles of what is indisputably the mainland, with 
no question of islands or channels sometimes dry. 
As I  have said, i t  is a very near thing indeed— a 
matter of about 100 to 200 yards.

Accepting the Crown’s case to a fu ll extent, in 
my opinion part of the operations of this capture 
took place in Norwegian territorial waters and, 
therefore, there must be an order for the release 
of the ship and its cargo.

I  ought to Bay that there are two things that, I  
think, appear quite clearly in this case. One is 
this, that it  is very difficult indeed to judge on a 
coast like Norway where the three miles lim it 
does begin, and the other is that i t  seems to me 
quite clear that these British naval officers had 
no intention of violating Norwegian neutrality. 
In  my opinion, they had just got within the 
territorial waters ; but I  do not th ink that they 
had any intention of doing it, and that they 
meant to confine their operations outside of 
territoria l waters, and only did not do so by some 
mistake.

A  claim is made on the part of counsel for 
the Norwegian Government for damages and 
costs, and I  have been referred to certain cases 
dealing with this matter. Upon the authorities 
i t  appears to me that this question of damages 
and costs is one which is entirely in the discretion 
of the court, and where a capture has been made 
through misapprehension or mistake this discre
tion ought not to be exercised in favour of the 
claimant of the vessel which has been seized. 
Under the circumstances I  do not think that there 
are any grounds for awarding damages here. 
I f  British ships had been sent with wrong instruc
tions, according to international law, that would 
be another matter ; but the officer here did 
apparently think that the three miles lim it had 
to be taken from the mainland and not from the 
islands. I  do not know what was the impression 
formed by him as to Buholmen, W hat really 
happened, I  think, was that a 6o«d fide mistake 
was made. I t  was fu lly intended to respect the 
neutrality of Norwegian waters, but Lieutenant 
Mack unfortunately miscalculated as to the 
distance. That being so, I  do not think that 
there is sufficient ground, according to the cases» 
for ordering either damages or costs.

Solicitor for the Procurator-General, Treasury 
Solicitor.

Solicitors for the Norwegian Government, 
Waltons and Co.
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M ay  28, 29, and 30,1919.
(Before Lord S t e b n d a l e , President.)

T h e  N o o r d a m  a n d  o t h e r  V e s s e l s , (a )

Prize Court—Neutral vessels—Diversion into British 
ports— Letter mail— Securities—-Goods— Seizure—  
“  Correspondence ” —  Enemy origin —  Enemy 
property— Continuous transit— Duration of same 
— Right of detention— Order in Council of the 
1 lift March 1915— Reprisals Order, art A —  
Eleventh Hague Convention, art. 1.

Ronds, coupons, and other securities of a similar 
character are goods within the meaning and 
operation of the Reprisals Qrder in  Council of the 
llfA  March 1915, and the seizure of them under 
the Reprisals Order as enemy property or goods of 
enemy origin is not invalid even i f  they are 
consigned as “  correspondence ”  by reason of art. 1 of 
the Eleventh Hague Convention. Nothing contained 
in  a reprisals order is invalid provided that it 
does not impose unreasonable inconvenience or 
loss upon a neutral.

Where goods are purchased bona fide by a neutral 
from an enemy, whether the purchase takes place 
in  the country of the enemy or in the country of 
the neutral, and the goods are sent immediately 
from the country of that neutral purchaser to 
another neutral country, the goods are neither 
enemy property nor of enemy origin, and the 
doctrine of continuous transit has no application 
so as to confer upon the Crown the right of seizure 
and detention.

T h e s e  were cases in which the Crown claimed the 
Tight to detain certain bonds and other securities 
which had been seized amongst the mails carried 
hy neutral veBBels.

Pour Dutch vessels, the Noordam, the Rotler- 
“ am, the Zaandijk, and the Gelria, whilst on 
their way from Holland to New York, were met 
by British cruisers and were diverted to British  
Ports in accordance with the provisions of art. 4 
of the Reprisals Order in Council dated the 
* t th  March 1915, which is in the following terms : 

Every merchant vessel which sailed from a port 
?Qi?r than a Gorman port after the 1st March 
T915, having on board goods which are of enemy 
origin or are enemy property, may be required to 
discharge such goods in a British or allied port. 
Goods so discharged in a British port shall be 
placed in the custody of the marshal of the Prize 
Lourt, and if  not requisitioned for the use of His 
"tajesty shall be detained or sold under the 
direction of the Priz9 Court. The proceeds of 
Soods so sold shall be paid into court and 
dealt with in such manner as court may in 
t“ 9‘ circumstances deem to be just.” The four 
vessels carried mails, and, when the mail bags 
w®re examined, a quantity of bonds, coupons, and 
°ther securities were found and seized. The 
?alue of the securities seized was about 100,0001. 
^one of the securities were German, but con
sisted of Japanese bonds, American railroad 
donds, and coupons relating to Japanese loans 
add other securities.

Various claims were entered by a number of 
dutral persons and neutral firms as to the 

aii0a êr Par  ̂ tli080 securities, and, as it  was 
ileged by the claimants that they had bought 
he securities, it  was contended that, even if  the 

- purities  were goods, they were neither enemy 
(a) Reported by J. A. SLATBB, Esq., B»rristor-*t L»w. ,
VOL. X IV . ,  N.S.
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prqperty nor of enemy origin, and consequently 
did not come within art. 4 of the Reprisals 
Order. I t  was further contended that as the 
securities were contained in correspondence 
the same could not be seized on the ground 
that correspondence was inviolable under art. 1 
of the Eleventh Hague Convention, which is in  
the following terms : “ The postal correspondence 
of neutrals or belligerents, whether official or 
private in character, which may be found on 
board a neutral or enemy ship at sea is inviolable. 
I f  the ship is detained, the correspondence is 
forwarded by the captor with the least possible 
delay. The provisions of the preceding para
graph do not apply in case of violation of blockade 
to correspondence destined for, or proceeding 
from, the blockaded port.”

The particular points connected with each of 
the cases of the securities are dealt with in detail 
by the President in his judgment.

The Attorney-General (Sir Gordon Hewart, 
K.C.), the Solicitor-General (Sir E . M . Pollock, 
K .C .), and Geoffrey Lawrence for the Procurator- 
General.

S ir Erie Richards, K .C . and Darby for 
W iegman’s Bank and others.

Theobald Mathew  for the American Express 
Company.

Darby, A. W. Grant, and Sir Robert Askc for 
various other claimants.

The following authorities were cited :
The B a ltica , Koscoe’s E ng lish  Prize Cases, vo l 2, 

628 ; 11-MoO; P. C. H I  ;
D a im le r Company v. C ontin en ta l Tyre and Rubber 

Company, 114 L . T . Eep. 1049; (1910) 2 A . C. 
307 ;

The United Stales, 13 Asp. M a r. La w  Cas. 568 ; 
116 L . T . Eep. 19 ; (1910) p . 30 ;

The F rede rik  V I I I . ,  13 Asp. M a r. Law  Cas. 570 ;
116 L . T . Eep. 21 ; (1910) P. 43 ;

The Leonora, 14 Asp. M ar. Law  Cas. 209 ; 118 
L . T . Eep. 362 ; (1918) P. 182 ;

1 'he S tigstad, 13 Asp. M ar. Law  Cas. 310 ; 120 L . T . 
Eep. 100 ; (1919) A . C. 279.

The P r e s id e n t  (Lord Stemdale).— The Crown 
in these cases is asking for an order of detention 
under the Retaliation Order with regard to a 
number of securities which were sei/.ed from the 
letter mail, I  think all of them, on their way to 
New York. I  am not sure that one or two were 
not going to New York. The grounds upon which 
the Crown has asked for the order to be made 
is that these securities were either enemy property 
or had an enemy origin, and that therefore they 
came within the Reprisals Order of the 11th 
March 1915. The article of the Reprisals Order 
which is here in question states that every 
merchant vessel sailing from a port other than 
a German port after the 1st March 1915, having 
on board goods which aro of enemy origin or are 
enemy property, may be required to discharge 
such goods in a British or an allied port. Goods 
so discharged are to be placed in the custody of 
the marshal of the Prize Court, and if  not requisi
tioned for the use of H is Majesty’s Government 
are to be detained or sold by the marshal of the 
court under the direction of the Prize Court.

The question that arises is whether these 
securities, which consist of bonds, coupons, and 
a few shares, are goods. The judgment of the 
late Sir Samuel Evans in the case of The

3 Q

T h e  N o o r d a m  a n d  o t h e r  V e s s e l s .
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Frederik V I I I .  (ubi sup.) seems to me to decide 
that they are, and therefore i f  they are of enemy 
origin or are enemy property an order of deten
tion ought to be made with regard to them. I t  
seems to me that what I  have to look at is whether 
these goodB at the time they were seized were in 
course of transit from an enemy country, or 
whether they were otherwise enemy property. 
One of the first points argued before me was this, 
that these goods were still in transit from  
Germany, although they might have been 
delivered to somebody in Holland, and by that 
somebody in Holland sent on the transit upon 
which they were seized— in other words, that the 
transit was one transit from Germany, as was held 
in the case of The United States (ubi sup.).

I  think that that is quite correct with 
regard to securities sent from Germany for sale in 
America on account of the person who sent them 
from Germany. I  also think that it does not matter 
that on the way they had been put into the hands 
of intermediaries who were acting for the German

Persons in order to send them on to America.
here are cases of that kind here, and, according 

to the decision in the case of The United States 
(ubi sup.), where a person in Germany has sold 
goods or securities to persons in America, and 
those persons have paid for them before they 
started on their transit from Germany across 
Holland and the Atlantic to America, i t  is all made 
on the impulse, i f  I  may call i t  so, of the German 
seller. I t  is all one transaction, and it  does not 
matter that part of i t  is by land in Germany or 
through a neutral country like Holland. That is 
the decision in the case of The United States (ubi 
sup.), and it  goes a long way, and, moreover, I  
have no wish to question it. I t  is a decision 
whioh is binding upon me, and if  the facts show 
that the present case comes within that principle 
then, of course, there must be an order for 
detention.

B u t I  do not think that that principle applies if  
there is a sale by somebody in Germany or a sale 
in  Holland of property which is German, and 
delivery is made of the securities themselves to the 
Dutch purchaser, and the Dutch purchaser sends 
the securities or goods for his own purposes to 
America, although he may do it  the day after or 
upon the very day that he bought them. I f  there 
is a really bond fide sale and delivery in that way, 
in my opinion there is not a continuous transit 
from the seller in Germany to the buyer in 
America. A  sale has been made to somebody in 
Holland, and a delivery has been made to some
body in Holland, and from that moment the 
seller has no control over the goods at all. I  do 
not think that it  matters that the seller sold to 
a person in Holland because he thought that the 
buyer would send the goods on to America. There 
is no continuity in the transit. When the goods 
get into the buyer’s hands the transit is over. 
This is laid down in a number of cases, but more 
particularly in the case of The Baltica (ubi sup.). 
I f  in these cases the claimants satisfy me that 
they bought these goods from people in Hamburg  
or Amsterdam, and received delivery, then I  shall 
make no order for detention, because I  do not 
think that the securities are enemy property. So 
far as enemy property is concerned, I  do not 
think that they are enemy property, because the 
doctrine of continuous voyage or continuous 
transit would not apply to them.

I t  is necessary, therefore, for me to enter upon 
an investigation of these cases to see whether I  
believe them or not. I  take i t  that i t  is pretty 
clear that a great number of the persons engaged 
in  these matters, claimants and others in Holland 
and America, were German, and if  not really 
German they were either of German origin or 
naturalised Germans, or had German influence. 
There were a great number of neutrals, whether 
they were naturalised or born neutrals, who 
sympathised with Germany, and did everything 
they could to help Germany, and a good number 
of the claimants in these cases are people in that 
category. They have done so because they were 
Germans by birth or blood, and because they 
sympathised with their own country. They might 
have done it  because, although it  is difficult for us 
to believe, they thought Germany was in the 
right, or they might have done it  becanse they 
thought Germany was going to w in ; but a great 
number did sympathise with Germany. I  have 
to take that into consideration, but I  certainly 
cannot accept the position that underlies some 
of the arguments, that anybody who is working in 
the interest of Germany comes necessarily under 
the doctrine, however permissible it  may be to 
inquire into his tendencies and character.

Now, in some of these cases the evidence is very 
strong that the persons concerned bought these 
securities for their own use and sent them to 
America for their own purposes, and unless there 
is something which ought to lead me to suspect 
that evidence I  do not see why I  should not 
accept it.

The first thing put before me is this— that 
these goods bear the German stamp and some of 
them were registered in the name of German 
owners. The German stamp means this, that the 
bonds had been dealt with in Germany. I t  i0 
Baid that these bonds cannot be dealt with— they 
are not negotiable in Germany— unless they bear 
the German revenue stamp. That does not show 
anything more than that they had been a t some 
time dealt with injJGermany. Therefore there i0 
some evidence that they are German owned. Then 
there is the point raised before me that not only 
do these bonds bear the German stamp, but that 
they do not bear the Dutch stamp. That point wa0 
raised at quite a late stage, and it  was not part 
of the basis upon which the case was opened to 
me at all. I t  was not mentioned. I  cannot find 
a trace of i t  in any of the documents put before 
me. The Attorney-General did not mention it» 
but in consequence of my putting a question as to 
what was the meaning of the stamp upon t*10 
securities, some evideace was given that’ if  the00 
were dealt with upon the Dutch Stock Exchange 
they would have to bear a Dutch revenue stamp- 
O f course that only affects the cases where the 
claimants say that they bought on the Dutch 
Stock Exchange, and not those cases where they 
say that they bought in Germany, because without 
evidence of a much stronger character than th* 
which has been adduced, I  cannot accept the P[°' 
position that if  a man in Holland buys security 
in Germany and has them sent to him in Holl*®"^ 
and then sends them to America, that is a tran0' 
action in Holland which would require a stamp 
to be put on as a transaction taking place th0r0' 
The transaction does not take place there. 1 
may be that I  am wrong, but the evidence do0 
not satisfy me that any stamp would be requ'rfl
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under thes8 circumstances. The witness who 
was called upon this point, a gentleman well 
skilled in the foreign market, but speaking 
rather by analogy from what happens' on our own 
¡stock Exchange, and without any experience of 
such a case as that where the purchase was made 
in G-ermany and the payment remitted from  
■Holland, and the securities then sent to Holland, 
said, “ I  think no Dutch stamp would be 
required.”

Now, as to the purchase upon the Dutch Stock 
Exchange, this point comes to nothing, unless it  
shows that the transactions which these people 
say took place could not have taken place, 
and that therefore their story must be incorrect, 
and the documents they produce fictitious. I f  
that is not so, i t  means that they might, i f  they 
bad been genuine transactions, have had the 
Hutch stamp put upon the securities. I f  the 
stamp had been affixed they would have had a 
better value in the market, because it  would have 
appeared that they were not coming direct from  
Germany. B u t the last piece of information 
before me was this, that a transaction of that 
kind could not have taken plac9 . The stamp 
could not have been put upon the securities upon 
a transaction of chat kind, because such a trans
action could not have taken place unless the 
security bore a Dutch stamp of a date earlier than 
“ an. 1915. I f  there was evidence to show that 
there could be no dealings upon the Dutch Stock 
Exchange without a Dutch stamp, then it  would 
8 0  a long way to show that this was incorrect; 
but I  have no evidence that that requirement, if

was a requirement, was not frequently disre- 
Sarded, as some other requirements are. I  have no 
evidence before me of wnat the Dutch stamp law 
of revenue is as to this matter, and I  do not think  
chat the gentleman who gave evidence had had 
experience of that kind of thing arising. There
fore the evidence does not satisfy me that these 
transactions— these purchases and sales— could 
not have taken place; and if  i t  does not satisfy 
*ne as to that it  is of no value at all.

I  was asked togran t an adjournment so that the 
Grown might give further evidence on this point. 
1 was at first inclined to do so, because I  like to 
have the fu ll materials ; but it  was opposed by the 
claimants, and I  do not think that I  ought 
®°. do it. I t  is a new point, that does not 
anse upon any of the documents, or upon the 
ease as opened to me, and I  think that the 
Grown came here to fight this case on d if
ferent points, and not on that point, and if  
Jbey fa il upon the original case, I  do not think  
that“  ought, in face of opposition from the other 
side, to grant an adjournment for the purpose of 
making what is in effect a new case. I  do not 
chink it  right to do so, and therefore I  shall put 
chat question of the absence of the Dutch stamp 
°h  one side, except in so far as it  may have some 
bearing upon the question as to whether these 
were enemy securities or not.

Now, that is the way in which I  have to deal 
with these cases, and I  w ill now go through each 
° f  them separately.

The first is that of a claim by W iegman’s 
Hank, Amsterdam, to 968t. 19*,. Japanese coupons 
?mit to the Irv ing  National Bank, New York, 
■fbere is an affidavit by Wiegman, and he is a 
gentleman whose bank is said to have] been well 
Effected to Germany. I  w ill assume that that is
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the case. H e  says that the bank bought the 
coupons between the 3rd and the 7th Jan. 1916, 
and he exhibits what is called a bordereau, 
which was forwarded to the Irv ing  National 
Bank. Then in a subsequent affidavit he gives 
the addresses of the persons from whom he got the 
coupons, and the days on which he bought them. 
Most of them were bought in Germany, and four 
were bought in Holland, and he exhibits docu
ments which show payments for the securities. 
H e swears that they were delivered to him, and 
that he then sent them on to New York.

I  do no t know any reason to  doubt what he Bays. 
I  can see no ground fo r saying th a t the whole state
m ent is untrue, and th a t a ll those documents are 
fabricated, and i f  the securities were bought 
honestly, and i f  he was acting  as a purchaser 
in  his own in te rest in  sending them  from  H o lland  
to  Am erica, in  m y op in ion they are n o t enemy 
property , and the doctrine o f The United States 
(ubi sup.) does no t apply, because there was no t a 
continuous tra n s it, and they were no t in  tra n s it 
a t the tim e from  the enemy. No order o f enemy 
property, therefore, ough t to  be made in  respect 
o f th is  f irs t item .

The next case is a different kind of transaction, 
and it  is a claim by the American Express Com
pany of New York, the claim having reference to 
Japanese and American railway bonds and notes 
of the value of 30771.' The case here is that the 
American Express Company in Berlin, a German- 
registered company, bought these securities and 
sent them to the American Express Company in 
New York. The American Express Company of 
Berlin must be considered as an enemy com
pany, and as the property was in them when it  
started it continued in them until i t  reached 
New York and got to the hands of somebody 
else. M r. Mathew, who appeared for the American 
Express Company, argued thus : I t  is true that 
this is technically a German-registered company, 
but i t  is entirely American. That is to say, 
99 per cent, of its shareholders are American, 
and 1 per cent. British, and, according to the case 
of Daim ler Company v. Continental Tyre and 
Rubber Company (ubi sup.), the court should go 
behind the legal entity of the company and see 
who are the persons interested in it, and who are 
the real controlling persons. How that is to be 
found out, and whether i t  is a bare m ajority or a 
two-thirds majority, or whatever i t  may be, was 
not specified, but i t  is not necessary to go into it  
because the judgment of Lord Parker expressly 
excepted from the operation of that principle the 
question of property. As this is a question of 
property i t  is obvious that that does not apply to 
this case at all.

B u t what seems to me to be very clear upon the 
facts is that the securities were never the pro
p e r ty ^  the Berlin Company at all. They were 
bought by the company for the American Com
pany, and the latter were debited by the Berlin  
Company with the price of the securities. I f  the 
Berlin Company had bought the securities for 
themselves, and had sent them to be sold for 
them, it  would be a different matter. B u t they 
were bought on account of the American Com
pany, and delivered as they were.to the agents of 
the American Company in Holland, and by them 
sent to America. There was again no continuous 
transit. They were delivered to the agent of the 
purchaser in Berlin and sent to Holland, and

T h e  N o o r d a m  a n d  o t h e r  V e s s e l s .
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received there by another agent of the purchaser, 
and by him sent to the purchaser in New Tork, and 
i t  does not seem to me that that case either comes 
within the principle that I  am asked to apply.

The next case is that of K alker and Polack, 
who sent some Japanese bonds to Zimmerman 
and Forshay, of New York. A ll  the bonds bear 
the German duty stamp, and some of them were 
of German issue. That is to say, they were 
Japanese bonds issued upon the German Bourse. 
The affidavit in  regard to the case is that the 
claimants bought of the Deutsche Bank Japanese 
4J per cent. loan. They bought also of the 
National Bank some other Japanese securities, 
and from Hardy and Co., of Berlin, some others. 
Messrs. K alker and Polack are also no doubt 
persons with German sympathies, but here again 
I  do not see anything to induce me to say that 
the whole account of the transaction is untrue, 
and that the whole of the documents exhibited 
are false. I t  may be that they are, and that 
I  ought to suspect th em ; but, after all, even 
i f  I  did, suspicion is not enough. One must have 
something before one to disbelieve a person who 
is speaking about a transaction which I  have 
nothing to showjme was in any way an out-of-the- 
way or an extraordinary transaction, or one not 
in the ordinary way of business. These securities 
were being dealt with, and persons were buying 
them and reselling them in America, and there 
was nothing exceptional in the transaction. They 
were delivered to K alker and Polack and sent on 
by them after delivery by them as purchasers, 
and I  think their case is made out with regard to 
them.

I  pass over the next three cases, bocause there 
is no appearance, and I  then come to the case of 
Louis K o rijn  and Go., who sent to New Y ork one 
gold Northern Pacific 4 per cent. bond. That 
bond bore the German stamp, and, therefore, 
there is some prim a facie evidence of its coming 
from Germany. I t  was bought through a stock
broker of Amsterdam. The exhibits show evidence 
from the broker confirming the transaction,' and 
also a receipt showing that the money was paid. 
I  see no reason to disbelieve that M r. K o rijn  
received that bond, or to doubt the transaction. 
M r. K o rijn  is concerned with another transaction 
later on, which is on a different footing altogether, 
but as to this case of the bond I  see no reason for 
thinking that there should be an order of deten
tion.

The next claim is that of M r. Hamburger to 
some coupons sent by Wiegman to Hamburger an d 
Sons. The affidavit in this case is that of M r. 
S. D . Hamburger, who is domiciled at Hamburg, 
and he says that he forwarded the coupons to 
W iegman’s Bank at Amsterdam, and that the 
bank sent them to Hamburger and Sons. M r. 
Hamburger does not pretend that he ever sold the 
coupons to anybody, but sent them through 
W iegman’s Bank to New York. Clearly, that 
comes within the case of The United, States (ubi 
sup.). They were enemy property, and there was 
a continuous transit, and, therefore, there must be 
an order of detention.

The next case which I  have to deal with is 
another transaction by M r. Louis K orijn , and this 
concerns a number of Japanese bonds sent to be 
sold in America. He says as to these that he 
bought them from the Deutsche Bank. The 
claimant says that he bought some from the

Deutsche Bank and some from another source, 
and that they were all delivered to him, and that 
he bought them out and out. In  consequence of 
some documents to which I  shall have to refer 
later, I  have considerable doubt about the relation
ship existing between him and the Deutsche 
Bank, but I  have nothing referring to these trans
actions ¡at all, I  have nothing to contradict bis 
statement, and though for reasons which I  will 
explain when I  come to his later consignments, I  
have some considerable doubt about it, I  think I  
ought to accept that story also.

The next two cases are consignments by Kalker 
and Polack to Zimmerman and Forshay, 200 
Baltimore and Ohio shares, value -4000/., and 
4000/. Japanese bonds. W ith  regard to these, 
an affidavit was filed by M r. Scully, of 
Zimmerman and Forshay, that he bought 
some of these securities from the Deutsche 
Bank. As to the Baltimore and Ohio shares, 
M r. K alker says that he bought them on the 
29th Dee. 1915. from stockbrokers in Amsterdam  
and he also bought some other shares from a firm 
in  Frankfurt. These two consignments were 
sent to Zimmerman and Forshay for sale. There, 
again, I  cannot see any reason for not accepting 
that story. Then we come to more consignments 
of K alker and Polack to Zimmerman and Forshay 
— two lots of bonds each of the value of 4000/. 
The account of that is the same—that they were 
bought by K alker and Polack, and were in their 
possession, and were sent to Zimmerman and 
Forshay for sale, and I  see no reason to doubt 
these transactions any more than the others with 
which I  have been dealing, in which K alker and 
Forshay were ooncerned.

I  come next to transactions in Northern Pacific 
Railway bonds and Japanese coupons of nearly 
1000/., sent by Wiegman’s Bank, Amsterdam, to 
the Irv ing  National Bank, New York. W ith  
regard to these the evidence is that they were 
bought, the greater number of them at least, in 
Germany, and some of them in Amsterdam or 
some other neutral country, and that they were 
paid for and delivered to the claimants before 
they were shipped to America; That is a matter 
as to which I  see no reason to doubt what is put 
forward.

The next consignment is one of Chinese R ail' 
way coupons from Gillissen and Co., Amsterdam« 
to Redmond and Co., New York. W ith  regard to 
that I  was told that the affidavits were in the 
post, and I  said that I  would not give judgment 
until I  had seen these. Therefore I  give do 
judgment as to that case.

A t  present with regard to the consignment by 
the American Express Company, of Rotterdam , 
to a  M r. J. F . Fargo, New York, of bonds and 
coupons of the value of 1 4 6 0 / . ,  i t  is now a d m i t t e d  

by the American Express Company that these 
were sent on behalf of a gentleman who 19 
resident in an enemy country, and is for the 
purpose of this court an enemy. Therefor0 
there w ill be an order that these bonds be 
detained.

Coming next to consignments by Messrs- 
Wiegman, who are the people who have tb0 
largest number of consignments in  these cases, 
they are on the same footing as the others 01 
Messrs. Wiegman with which I  have dealt. Tb0 
evidence by them satisfies me that these were re* 
purchases by Messrs. Wiegman. Some of tb09
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consignments were for Japan, and I  am satisfied 
of their real destination, and therefore they are 
m the same position as the other transactions of 
Wiegman’s.

Then there is another transaction of K alker and 
Polack, but as to that there is no claim.

I  come to the last shipment oh the Rotterdam, 
Jjo u is  K orijn  and Co. to Hirsch Lillenthal and 
Co., New York, of a certain number of 
Pennsylvania Railroad shares and debenture 
bonds. This is a matter which is on a different 
rooting from any of those with which I  have 
already dealt, and it  is a matter which has made 

some doubt about the other transactions 
of M r. K orijn , because these are shares which were 
bought from the Deutsche Bank. The deben
ture bonds were not bought from the Deutsche 
Bank, but from stockbrokers in Amsterdam, 
■the reason that these transactions have caused 
rue some doubt is that upon the face of them they 
took just the same as any other transaction; but 
with regard to the Pennsylvania shares, and, 
indeed, with regard to the Japanese bonds also, 
t  find that they were dealt in by a gentleman in 

erlin who, I  am told, is the broker for the 
Ueutsohe Bank and that Hirsch Lillenthal and Go. 
weni to sell these securities for M r. Korijn, and 
for his account. M r. K o rijn  says the Deutsche 
Bank delivered them to him and the Deutsche 
Bank had nothing more to do with-them, but I  find 
that the persons to whom they were consigned 
sending a wireless : “ British seize 40 Pennsyl
vania 6500 Japan.” Up to that i t  does not tell them ■ 
very m uch, but i t  goes on : “ Are you replacing ? ”
7 , <f° not know how that is to be reconciled with 
the account that M r. K o rijn  gives that the 
Beutsohe Bank had nothing whatever to do with 
the matter. On the strength of that cable I  do 
not feel justified in accepting M r. K o rijn ’s 
account with regard to these bonds. There is no 
explanation given ; there may be an explanation 
quite consistent with the story that he has told, 
put none is given, and the burden being on him  
o satisfy me that these securities against which 
here is a,prime! facie  case are not enemy property, 
e does not do it, and with regard to these con- 

there must be an order.
., tP*1 reBar<I  to one bond of the Northern Pacific,

.® Deutsche Bank has nothing whatever to do 
.’fu fb a t ,  and I  see no reason why the claimant 
uould not have it, and with regard to another 
ond, though I  have grave suspicions, I  will give 

benefit of the doubt.
The next one that I  have to deal with is the 

consignment of 8001. bonds by Wiegman’s to 
?,Qtro Brotliers and Co., New York. They say 

^ b o u g h t them, and I  accept their account, 
th e  next L  a rather peculiar case. I t  is a 

. aun by J. P . Sabee to some bonds sent by the 
^msterdamsche Bank, Amsterdam, to himself, 
f-he claim is not by Sabee himself, but by an 
ssignee who puts forward his claim by reason of 
o assignment from Sabee. These securities 

Apparently went forward with a letter from the 
tusterdam bank to Sabee, which says that the 

of łL Amsterdam is forwarding for the account 
of *'“ 0 Adriatische Bank some bonds, the numbers 
l which are the numbers of the bonds we are 

ro concerned w ith; and some coupons, which 
8 identified with these coupons. These are 
aimed by the assignee of Sabee, who pufs in an 

aaignment dated the 8th Oct. 1918 and is an

assigment in consideration of one dollar and other 
valuable considerations. I t  is a nominal con- 
sideration. H e sayB the goods were the property 
of Sabee, who, in an affidavit, tells an extraordinary 
story, and the evidence is inconsistent with the 
documents, and there must be an order as to these 
securities.

The next claim is by a Rotterdam bank to some 
shares sent to Hallgarten and Co., New York. 
The evidence of the bank manager is that the 
shares were sent to the bank by an offioer in  
Leipzig, who asked them to give their assistance 
m forwarding these shares to America. They 
were forwarded to America for the purpose of 
sale on acoount of the owner of the shares, who 
was a German subject, or, at any rate, an alien 
enemy. The bank say that if  a banker receives 
securities for sale on behalf of a client the securi
ties become the property of the bank, and he is 
not bound to sell these securities ; he may sell 
any other of the same description, and it  is the 
bank’s practice to do so, and no harm is done to 
anybody. A ll I  say is that if  that is Dutch law, 
that securities consigned to a banker for sale on 
behalf of a client become the property of the 
bank, it  is not English law. They do not become 
the property of the bank; they continue the 
property of the customer, and, therefore, in  my 
opinion, in this case the securities are the 
property of the alien enemy, and there must be 
an order as to them.

The next case has reference to some coupons 
sent by the Amsterdamsche Bank to the Banco 
Allemande, Santiago, a branch of a Berlin bank, 
The evidence by the Amsterdam bank is abso
lutely vague, and I  cannot say that their case is 
proved. I f  I  am doing an injustice to the 
Amsterdam bank I  am sorry for it, but if  they 
want to prove their case they should put in a 
claim, and if  they wish to deal with the property 
in certain securities they should deal with them, 
and show what the property is.

Then there is a claim by W iegman’s Bank to 
a bond and some coupons sent by them to the 
Banco de Chile, Santiago, and their account is the 
same as they gave in other cases. They say they 
bought and paid for the securities. I  have 
accepted their account in the other cases, and I  
see no reason why I  should not accent it  in 
this.

Then there are numbers of cases in which no 
claim has been made. I t  is quite unnecessary to 
go through the report in each of them. The 
report shows that there is a prim a facie case of 
enemy property. When there is a prim a facie 
case of enemy property which has been left 
uncontradicted for three years, and when there is 
nothing before me in any way to displace that 
case, it  is not displaced, and, therefore, in  those 
cases there must be an order for detention. I  
ought to have said, in dealing with the absence 
of the Dutch stamp, that that only applies, in 
any case, to dealings on the Dutch Stock 
Exchange in bonds, and does not apply to coupons. 
There would not be a stamp for coupons, so that 
the effect of that point would be confined to a 
very small matter indeed.

I  have only dealt with the cases, so far, upon 
the basis of enemy property ; but I  have also to 
deal with the question of enemy origin. I f  they 
are of enemy origin, they are liable to be detained 
as much as if  they were enemy property. I  have,
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however, no intention of deciding the question of 
enemy origin. There is a good deal to be said for 
the view taken by the late President that enemy 
origin and enemy destination are terms that go 
together in the Reprisals Order, and, that if  
enemy destination means goods going into enemy 
country, so enemy origin means goods coming 
out of an enemy country. B ut I  am not going 
to decide that that is the necessary meaning at 
all.

There is another argument which has been 
addressed to me by Sir E rie  Riohards, which 
depends not only upon the meaning of the word 
“ orieiu ” in this Reprisals Order, but the word 
“ originating ” in the subsequent order— namely, 
that it  means something that originates in a 
country. That is to say, that anything coming 
out of is not necessarily of origin in that country. 
That again I  have no intention of deciding, but 
the matter was one discussed in the case of 
The Leonora (ubi sup.) before the Privy Council, 
a decision in which has not yet been given. [See 
now The Leonora, 14 Asp. Mar. Law Cas. 1209; 
121 L . T . Rep. 527; (1919) A . C. 974.] I  do not 
think that i t  is necessary to give a definition of 
these words; but whatever definition is given to 
it, it  does not apply to these goods where there 
has been a bond fide sale and delivery before 
shipment. I f  I  am right in the view which I  take, 
they do not come in  transit from an enemy 
country at all. The transit from the enemy 
country endB when the goods are delivered to 
persons in a neutral country, and if  that is so, 
then they do not come from an enemy country 
for shipment, but from a neutral country.

These bonds, which are none of them German 
bonds, but Japanese bonds, American railroad 
bonds and coupons, are not things which had 
their origin in the other sense with the enemy 
at all. They are foreign securities dealt with in 
Germany, and, therefore, whatever meaning is 
applied to these two words, origin and originating, 
i t  seems to me that they are not of enemy origin. 
There may be other meanings; but I  cannot think 
of any meaning of enemy origin which would 
include them if  I  am right that the transit ended 
when they arriyed in a neutral country.

I  think that i t  is necessary to allude to one 
other argument that has been put forward, and 
i f  i t  is sound, then the Reprisals Order is bad. 
That is the argument as to the Hague Conven
tion. I t  was said that by reason of the Hague 
Postal Convention No. 11, art. 1, correspondence, 
which it  is said includes these bonds, securities 
and coupons cannot be seized. The article pro
vides that postal correspondence of neutrals or 
belligerents, whether official or private in cha
racter, is inviolable.

I  am not at all convinced, to begin with, 
that these bonds and securities are correspond
ence. In  some cases I  believe that these securities 
were inclosed in an envelope with a letter. In  some 
cases the evidence shows that they were made up 
into parcels, and, when made up into parcels in 
that way, i f  they had been sent by parcels post 
they would be outside the convention. B u t it  
is argued that because people are prepared to 
spend money by sending them at postal rates, 
they become inviolable. I  cannot think that that 
is the case, I  cannot think that i t  depends on 
whether they go by letter mail or parcel mail. I  
referred to some instances that had happened

du ring  the war, when such th ings  as rubber, 
coffee, and other a rtic les were Bent by le tte r  m ail. 
The answer to  th a t was : “  Oh, bu t you don’t  
generally f ind  them  Bent by le tte r post, and 
correspondence m ust mean correspondence 
o rd in a rily  sent by le tte r post.”

I  am not satisfied that that is right. I  
do not know how the convention could be 
worked if  it  was. I  think that i t  would be 
impossible, and I  am not satisfied that this 
matter is within the convention at all. But if 
i t  is, i t  seems to me to follow that a con
vention of this kind cannot deprive a belligerent 
of his right of reprisal against another bellige
rent which has broken every possible canon of 
international law, because it  is said that you 
are not justified by the convention just as 
you are not justified by the ordinary canons of 
international law. I t  was said that i f  you did so 
it  would be an unreasonable hardship on neutrals; 
but in my opinion there is no case of this beiug 
an unreasonable hardship on neutrals, and I  do 
not think that there is anything in the Hague 
Convention to make the Reprisals Order invalid, 
or that there is anything in that point, and my 
judgment on it  must be in  favour of the Crown.

Solicitor for the Procurator-General, Treasury 
Solicitor.

Solicitors for the claimants, Waltons and Co. ; 
Travers-Smith, Braithwaite, and Co.; Parker, 
Garrett, and Co. ; Botterell and Roche.

Tuesday, July 15, 1919.
(Before Lord St e r n d a le , President.)

T hk  R a n . (o)
Prize Court— Neutral ship— Vessel under charier for 

a single voyage—Charter to neutral— Cargo— 
Partly contraband— Ooods wrongly described 
False papers—Knowledge [of charterer—Ignor
ance of shipowner—Ignorance of Master— Ship 
not liable to condemnation.

A  neutral vessel was chartered to a firm  of another 
neutral nation wider a charter for a single voyage 
between certain specified ports. The vessel was 
loaded with a cargo of a miscellaneous character, 
some of the goods shipped being contraband, and 
amongst the contraband goods was a quantity 
rubber which was falsely manifested as gum. The 
vessel was brought into a British port, where the 
rubber was seized and afterwards condemned as 
prize. The Crown then asked for condemnation oj 
the vessel on the grounds that she was carry*71!! 
contraband and was sailing under false papers. 

Held, that where a vessel is under charter for 
single trip— whatever may be the liability in  th 
case of lime charters—in the absence of knowU<*9 
on the part of the shipowner or of the master the* 
the vessel was carrying contraband, even thoug 
the charterer was fu lly  aware of the fact, the CroW 
cannot claim condemnation of the vessel.

T h is  was an action in which the Crown aske  ̂
for the condemnation of the steamship Ran o 
the ground that at the time of her seizure 
was carrying a cargo of which more than on 
half was composed of contraband goods, and w® 
that her papers were false, in that some of th 
goods which were rubber were described as guin(

(a) Reported by J. A. SLATER, Esq., Barrister-at-Law.
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The Ban was a Norwegian vessel of 3022 tons 
gross, which left New York on the 13th Nov. 1914 
for Liverpool, Gothenburg, and Malmo. She 
carried a general cargo, whioh was seized at 
Liverpool as contraband. A  large part of the 
cargo was ultimately released— namely, a quantity 
of copper and some cases of crude rubber. The 
remainder, consisting of a number of parcels of 
rubber described as gum and certain aluminium  
ingots, were condemned by the late President, 
oir Samuel Evans, on the 12th Oct. 1917 as being 
contraband destined for Germany. The Crown 
now claimed the condemnation of the vessel.

The steamship Ban was owned by M r. Jacob 
Olsen, a Norwegian subject carrying on business 
at Bergen. The vessel was chartered under the 
terms of a charter-party dated the 14th Oct. 1914, 
to Messrs. Barber and Co., shipowners, of New  
Lork. Under the terms of the charter-party the 
ship was chartered for a single voyage from the 
United States to Scandinavian ports, including 
Copenhagen, to be employed in carrying mer
chandise in lawful trades. The vessel was 
delivered to the charterers under the charter- 
party on the 5th Nov. 1914, The vessel was then 
loaded, and amongst the goods put on board were 
the parcels of rubber falsely described as gum, 
above referred to, which were consigned by a firm  
ln N ew York, E . D . Maurer and Go., to Ullman  

® Go., at Copenhagen, and to Eorsberg and 
M ark, in Gothenburg.

The bills of lading were not made out by the 
fa s te r , but by the charterers, Messrs. Barber and 
Co., and it  appeared that the master had 
Riven authority to the charterers to this effect.

he master in fact delegated the whole responsi
bility as to the shipping of the goods to the 
charterers.

The Ban  and the various parcels of rubber were 
seized as prize on the 8th Dec. 1914.

The Attorney-General (Sir Gordon Hewart, 
.C.) and C. W. L illey  for the Procurator- 

Caneral.— The Crown was entitled to condemna- 
ion of this vessel as prize, as she had been 

engaged in carrying contraband to the extent of 
more than one-half of her cargo, which was 
intended for Germany. The vessel itself was, 
under the circumstances, to be considered privy 
so the carriage of the contraband, and also to its 
arriage under a false description. The questions 

contraband and false papers had been disposed 
i  already by the late President:. The question 

was now how did these matters affect the ship, 
wner. Even if  the shipowner was personally 

unaware of the nature of the goods carried, he 
must be held to be responsible for the fraudulent 

se to which his ship had been put by the char
terers to whom he had parted with the control of 

is vessel. The charterers had been given a free 
uand and they had been able to ship what they 
enose. I f  i t  was held that in a case like the 
Present the ship was to go free because of the 
want of knowledge on the part of the shipowner 
th nuture of the cargo carried by his vessel,

6 Crown would have no remedy whatever 
“gainst fraudulent uses of this character. A  

ipowner had only to charter his vessel and 
J i 'a ' i n  all knowledge of what was being done, 

aa the charterers might act as they pleased. I f  a 
®8s®i was chartered and then carried contraband 

e 0us to the knowledge of the charterers the 
^sequences of this action ought to be visited j

upon the shipowner, and he should be held 
responsible. There could be no doubt in this 
case that the charterers at any rate were fu lly  
aware that the vessel was carrying contraband, 
and the consequences ought to be the condemna
tion of the ship. The late President had referred 
to such a condition of things as the present in the 
case of The HaTcan (13 Asp. Mar. Law Cas. 479 ■ 
115 L . T . Rep. 639; (1916) P. 266), when he had 
expressed the opinion that shipowners ought not 
to be allowed to shelter themselves behind charter- 
parties under a plea of ignorance and escape the 
consequences attaching to contraband trading  

Sir Erie Bicharde, K .C . and Balloeh for the 
shipowner.— The ship should not be condemned 
In  order tha,t there should be a decree of con
demnation i t  was necessary to show that the 
shipowner had fu ll knowledge of the whole facts, 
that was, in such a case as the present, that his 
vessel was carrying contraband goods which were 
intended for the enemy. Of that there waB no 
proof whatever. Indeed, the Crown had not pre
tended that the shipowner knew anything what
ever as to the nature of the goods shipped or as 
to their destination. Again, all the evidence put 
forward showed equally that the master was 
totally ignorant of the destination of the goods, 
so that there was no ground for attributing  
knowledge to the shipowner through the 
master. There was, therefore, in this case an 
absolute absence of knowledge on the part of 
both the shipowner and the master that the 
vessel was carrying contraband. As to the false 
papers, there was no case in which i t  had been 
held that a neutral ship should be condemned 
simply on the ground of carrying false papers of 
the character disclosed in the present instance. 
The existence of false papers might be evidence 
from which the court might infer knowledge of 
other facts i f  the circumstances warranted it. 
But there was nothing of the kind in the present 
case. The charterers of the vessel acted in 
dependently of the shipowner, and the acts of the 
former did not affect the latter, more especially 
when the charter was of a particular character, 
and lim ited to a definite period. This lim itation to 
a single voyage in the present case distinguished 
i t  from the case of The Hakan (ubi svp,)t and the 
words of the late President on this point did not 
apply- This seemed clear from the judgment of 
Lord Parker, when the case of The Hakan  came 
before the Privy Council (13 Asp. Mar. Law Cas. 
4 /9 ; 117 L . T . Rep. 619; (1918) A. C. 148). 
.Beyond the authority cited there was no case 
which supported the contention of the Crown, 
and there was nothing in international law to 
make the shipowner liable for the acts of charterers. 
There were, therefore, no gronnds for the con
demnation of the ship, and the bail deposited to 
secure her release should be discharged.

Lilley  in reply.

The P r e s id e n t  (Lord S te rn d a le )-In  this 
case the Crown asks for the condemnation of the 
steamship Ban  because she had been carrying 
contraband, and by that is meant contraband 
with an enemy destination. I t  is said that she 
was carrying contraband to the knowledge of the 
owner of the ship, either to his individual know
ledge, or to the knowledge of the master, who 
was the owner’s Jagent, or to the knowledge of 
the charterer, whose knowledge, if  proved, it  is
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said, would affect the knowledge of the owner 
just as though it  wag the knowledge of the owner 
himself.

This vessel, the Ban, was under charter to a 
firm of Messrs. Barber and Co. for one trans
atlantic trip, specified in this w ay : “ For a 
transatlantic trip from the United States to 
Scandinavia, between Bergen and Malmo, includ
ing Copenhagen and the time occupied to be a 
minimum of forty days.” The charter then goes 
on to specify the payment to be made for the use 
and hire of the vessel per month, &e.

That is the charter for the one trip , and the 
payment is by time. I t  is not of the nature of 
some time charters, which give the use of the ship 
to the charterer either with a lim it only as to 
ports or without a lim it at all. Other clauses 
in  the charter say that this is not to be a demise 
of the ship, because obviously it  is not, but 
merely an agreement for the use of the ship for 
tho voyage which I  have mentioned.

The vessel carried a large cargo. I  th ink it 
was 3000 tons odd, and it  was a various cargo. In  
one of the telegrams it  is described as a composi
tion cargo, and it  was described in a cable from  
the agent in  New York to the owner in Norway 
in  this way : “ Ran ; cargo consists of grease, 
lubricating oil, wax, oil-cake, meal, corn, oil, 
copper and gum.”

Therefore i t  was a cargo which contained, on 
the face of it, several articles which were either 
absolute or conditional contraband. I t  was rather 
early in the war when the voyage took place, and 
many goods, which afterwards became absolute 
contraband, were at that time only conditional 
contraband or not contraband a t all. B ut the ship 
carried such things as grease, lubricating oil, 
meal, corn, and copper, some of which were either 
conditional or absolute contraband at the time, 
provided that they were going to an enemy country. 
The vessel also carried what was described as a 
cargo containing some gum, and a cable sent by 
the shipowners to their agent in  New York a 
reference was made to the fact that the 
Bergenejjord had been intercepted, and they 
thought thi3 vessel also would be intercepted. 
She was to go on a voyage which would take, 
her first to Liverpool, and there she would be 
examined. That was pointed out to the master 
by a letter written to him on the 13th Nov. 1914, 
the day of the sailing, in which they said:— 
“ Your ports of discharge are Liverpool, Gothen
burg, and Malmo. Our Liverpool agents . . .
have fu ll authority to act for us in all con
tingencies, and any orders which they may give 
w ill be considered coming from us. . . .  As 
your cargo w ill be examined at Liverpool by the 
British authorities we shall be glad if  you will 
take care to obtain a proper release from the 
authorities there, so that you will not be com
pelled to return to any other port should you 
meet any British warships in the North Sea.” 
Then it goes on to state th a t: “ A  complete set 
of documents will be placed on board the 
steamer including a list of all the consignees.”

There appears to have been some corres
pondence, in  which it  was pointed out that the 
bills of lading ought to contain the names of the 
consignees, or there would be trouble in conse
quence of the bills of lading being to order, as it  
was pointed out that they were in the case of 
the Bergentjjord.

The trouble here arises in respect of a few 
parcels of rubber consigned to a firm of Ullmann  
and Co. There were a number of cases which, I  
am told, weighed thirteen tons. That rubber was 
described as gum, both in the manifest and in the 
bills of lading. The manifest was really a state
ment for the benefit of the Customs authorities in 
New York. I t  was described by the shippers, 
E . D . Maurer and Co., as “ crude gum.” I t  was, 
in fact, rubber, and it  was condemned by the late 
President on the ground that i t  was contraband 
intended for Germ any; that U llm ann and Co. 
were intending to send it  to Germany, and that it  
was falsely described as gum. Now, I  have had 
my attention called to the judgment in the oase 
in which that cargo was condemned, and, reading 
on the face of the judgment, it  seems to me that 
there can be no question that Ullmann and Go. 
were intending to send the rubber to Germany, 
and it  may have been described as gum for the 
purpose of concealing the fact that it  was a con- 
tradand article going to Germany. The learned 
President said: “ The Crown rely also upon the 
fact that the goods in the Ban  and another ship 
were shipped as gum. How this came about 
appears by the letters and cablegrams. I t  was 
not suggested by Ullm ann but he acquiesced in 
it.”

These cablegrams were not read to me. The 
late President had held that the description ot 
rubber as gum, in spite of the affidavit declaring 
that that was an ordinary description, was not a 
proper description and was a false description ot 
a consignment of rubber, and he condemned that 
portion of the cargo. T

W ith  that judgment I  have no right nor have 1 
anyfwishto quarrel, and it  seems to me quite right, 
and I  have to accept it. B a t then there arises the 
questipn, what is the position as far as regards 
the shipowners ? T

The shipowner’s only information, as far a9 > 
know, was contained in the cablegram which I  have 
referred to, and in a letter very much to the same 
effect. Those documents showed the owner tba- 
there were parcels of goods on board the ship 
which were upon the list of contraband articles >t 
they were going to an enemy destination. 
they did not show him that those goods were i® 
fact going to such a destination. W ith  regard 50 
the vast majority of the goods that was not so. 
One parcel described as rubber or crude rubbei 
went through to a neutral destination, and I  thin 
that that was the case with regard to some of tb 
other parcels. I  see nothing whatever to show 
any knowledge upon the part of the owner, or 
intention on his part, that this vessel should ® 
used for contraband purposes. ■ a to

Then we come to the master. I  am i n c l in e d  
think, without deciding it, that the master, as h 
was the agent of the owner, the ship not having 
been demised to the charterers, would a f f e c t  t a  ̂  
owner with any knowledge that he had of anV l0L  
proper use of the vessel. H e has filed an affiiav', 
which iB to this effect. H e says he saw th 
copper and aluminium formed part of the carg 
and he went to the Norwegian consul to h 
whether thoy were contraband. H e found to 
they were, and he then called at the charters 
office and satisfied himself that none of the 
was destined for any country at war with Gf® t 
Britain. H e says that he was also informed t . 0 
the charterers were getting affidavits from
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shippers g iv ing  the names o f a ll the consignees 
M id s ta ting  th a t the cargo was fo r  use in  Sweden. 
Re says th a t the affidavits were handed to  h im  
before he Bailed w ith  a le tte r o f ins truction .

Then, as to the question of description of 
ruober as gum, the last paragraph of his 
affidavit is curiously worded, but the effect 
is that these goods were packed in cases. He  
then goes o n : “ I  did not see what was inside, 
and I  saw no reason to doubt when they were 
described as gum that they properly answered 
that description, but even if  I  had known that 
tney were rubber I  should not have thought there 
waB anything wrong, because gum and rubber are 
interchangeable names to me as a Norwegian. I  
know that in my language rubber is sometimes 
called gum, and whether it  was called rubber or 
gum I  should not have taken any notice of it.”
. That is the effect of the paragraph, and I  think 
that i t  is right, and that that was the state of the 
Wind of the master. No doubt has been thrown 
upon the fact of his going to the Norwegian 
consul and getting the information that he did as 
to whether the cargo was contraband and what 
was going to be done with it, and there is not to 
Uiy mind any evidence to show that the master 
had any kno wledge that there was an intention to 
®cnd these parcels to an enemy country, any 
more than the other parcels of copper or alu
minium or any of the other goods on the contra
band lis t which in fact were not going to enemy 
countries. There is nothing whatever in my 
opinion against the master, and, indeed, so far as 
h have proceeded, as to the knowledge of the 
owner and the master. I  do not think that the 
thrown has seriously contended that they had any 
real knowledge of the matter.
, B u t then we come to a more difficult and more 
important question, namely, had the charterers, 
messrs. Barber and Co., information and know- 
ledge that these goods were contraband going to 
an enemy country, and, if  so, does that knowledge 
a&ect the owner ? W ith  regard to Messrs. Barber 
and Co., there is quite a different case from that 
Raised against the owner and the master, and 
m IS based very much upon the affidavits of the 
shipper.

In  the first place. I  think i t  will be said that 
flesErs. Barber and Co. ought to have known that 
0 describe rubber as gum was a misdescription, 
nd that it  must be concluded that they did know, 
ecauge the shipper says he sent to them invoices 
n the face of which the goods appeared to be 

«escribed as rubber which he intended to be 
ttached to the ship’s manifest, and which Messrs, 

■“ arber and Co. received but did not attach to the 
nip a manifest, because they knew that rubber 
as being concealed under the name of gum, and 

W3re not S°ing to give it  away.
- W e l l ,  it  does strike one as odd, if  E . D. 
maurer and Co. were describing this as gum, 
in • same time were sending forward 
aria°'eeS lo w in g  it  as gum, that Messrs. Barber 
~“ d Co. should do anything else, because E . D  
maurer and Co. were the people really concerned' 
q  18 difficult to see why E, D. Maurer and 

should show that the goods were rubber, 
inf ^ es.Brs- Barber and Co. should keep the 
j . luiiuation baok. That is the strongest part of 
fte case against Messrs. Barber and Co. I t  is 
ot very convincing to my mind. I t  is to be 
-membered that Messrs, Barber and Co. were 

V o l . X I Y „  N . S.

dealing with the whole of the cargo, and it is diffi
cult to see why, when they wore dealing straight
forwardly with ao much the largest propor
tion of the cargo, they should have gone out of 
their way with regard to this small portion to do 
something deceptive and dishonest. I t  is said 
that they had not an opportunity of seeing this 
affidavit by E . D . M aurer and Co. in time tc 
answer it  before the hearing of this case. That 
is one of the reasons that they did not answer 
that allegation. I t  is also alleged in the affidavit 
of E . D . Maurer and Co. that i t  was the shipping 
company, which would include Messrs. Barber 
and Co., who had requested that the rubber 
should be shipped as gum, or otherwise they would 
not accept it. That is categorically and entirely 
denied by M r. M cKay, who is the vice-président 
to Messrs. Barber and Co. The passage in the 
affidavit referred to says this : “ This shipping as 
gum was suggested by the steamship company, 
and i t  was the only itfay they would accept the 
shipment.” The suggestion is that they would not 
accept i t  as lubber in order that they might 
escape having their ship detained and searched.

There is no question that the ship would be 
searched, and there would be examintlon of her 
cargo. The ship was going to call at Liverpool, 
and her manifest Bhowed such goods as copper, 
foodstuffs, and aluminium. I t  is said that there 
is more case against Messrs. Barber and Co. than 
against the owner and the master of the ship, 
and, i f  it  were necessary to decide it, I  should 
probably give Messrs. Barber and Co. an oppor
tunity of saying what they have to say as to the 
case, I  may say that even on the evidence as it  
stands I  am not convinced that Messrs. Barber 
and Co. had the knowledge that those goods were 
misdescribed for the purpose of being sent to 
Germany, and were going to be sent to Germany. 
But I  do not think i t  necessary absolutely to 
decide it, because I  think that even if they did 
know under the circumstances of this case their 
knowledge would not affect the owner so as to 
make the ship liable to condemnation. There is 
no case that has been cited to me in which the 
knowledge of a charterer that some portion of the 
cargo is contraband intended for an enemy 
destination has been held sufficient to condemn 
the ship and to be equivalent really to the owner’s 
knowledge.

I  think that it  is right to say that, and it  is well 
to remember that knowledge of the misdescrip
tion is not of itself enough. I t  must be a know
ledge of the misdescription under such circum
stances as to lead to the inference that the person 
who knew of the misdescription also knew of the 
contraband nature and contraband destination of 
the goods. As I  say, I  can find no case, and none 
has been cited in which such a knowledge on the 
partj of a charterer has been held sufficient to 
justify the condemnation of the ship. The 
passage to which I  was referred, and the 
strongest passage—in fact the only one of any 
importance— in which the relation of charterer 
and owner with regard to this matter has been 
laid down, is a passage of the late President in  
the case of The Halcan (ubi sup.). In  it  he says :
“ I  should have no hesitation in drawing the 
inference that the owners did know.”

I t  is quite obvious that that decided the case, 
and anything that followed was not necessary 
for its decision, but was a statement of principle

3 R
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which, in my opinion, ought to bind me if  it  
affected the question of this case. The leaned  
President went on: “ Moreover, if  owners in 
times of war and in waters favourable to contra
band trading enter into time charter contracts, it  
would be placing premiums upon contraband 
trading to allow the owners to protect themselves 
by relying on charter parties and sheltering 
themselves behind a screen of ignorance of their 
own deliberate construction. A  vessel’s immunity 
or penal responsibility ought not to depend upon 
such arrangements.”

In  the case of The Hakan  (uhi sup.), which was 
a small vessel chartered for the purpose of traffic 
in  the Baltic, and was carrying contraband 
articles to Lubeck, it was to that circumstance 
tnat the late President was alluding when he 
spoke of waters favourable to contraband trading. 
B ut still I  do not think that the principle he 
laid down is confined to that, and I  think he 
meant to say that if the result of the charter is to 
take the disposal of the vessel out of the hands 
of the owner and leave it  to the charterer to do 
what he likes with her, then the owner cannot 
escape the consequences of what the charterer 
does, because he has chosen to give the control of 
it  over to the charterer. I  do not think the 
learned President had under his notice at that 
time a charter of this description. W hat was in 
hiB mind was a charter by which the owner really 
le ft i t  in the hands of the charterer to do what 
he liked with the vessel so long as he paid the 
hire. But it  is not applicable to the charter which 
1 have here, because it  is a charter for only one 
trip  to neutral ports. I t  is quite true that they 
are ports not very far from the enemy country, 
but they were also in the country or the adjoining 
country to which the vessel belonged. I t  is a 
charter for one transatlantic trip  of a Norwegian 
vessel to Scandinavian ports, and I  do not think 
that that is suoh a handing over and divesting 
himself of responsibility on the part of the owner 
as was under the contemplation of the late Sir 
Samuel Evans in the passage which I  have read. 
The case of The Hakan  (ubi sup.) went to the 
Privy Council. The passage which I  have read 
was not dealt with by their Lordships. Lord 
Parker, in delivering their Lordships’ judgment, 
said : “ There can be no confiscation of the ship 
without knowledge on the part of the owner, or 
possibly of the charterer or master of the nature 
of the cargo.”

I  do not think that that was meant to affect 
the owner with the knowledge of the charterer in 
a charter of this description, even if  such know- 
ledge existed. No doubt every charter puts the 
ship into the control of the charterer to a certain 
extent, but if  the owner charters his ship for one 
specific voyage from a neutral port to another 
neutral port and the objects of the charter can 
be perfectly well carried out as it was in this case 
in the great majority of the parcels by perfectly 
legitimate trading, he cannot be condemned to 
the loss of his Bhip just because the charterer on 
a voyage of that kind, against the owner’s 
wishes and without his knowledge, sends some 
minute proportion of the cargo to an enemy 
country.

Therefore, in this case I  am of opinion that 
the Grown has not made out a case for the 
condemnation of the ship, and there must be an 
order for the discharge of the bail. I  think,

however, that it  was a perfectly proper case to 
bring before the court, and I  shall therefore make 
no order as to costs.

Solicitor for the Procurator.General, Treasury 
Solicitor.

Solicitors fo r the claimants, Botlerell and Roche.

Wednesday, July 30, 1919.
(Before Lord S t e r n d a l e , President.) 

T h e  P e l l  w o r m  a n d  o t h e r  V e s s e l s , (a)

Prize Court—International law— Enemy vessels— 
Stoppage on high seas— Drifting into territorial 
waters— Boarding in territorial ivalers— Capture 
— Test of right of capture.

A number of enemy vessels were met by a British 
squadron on the high seas. The vessels imme
diately hauled down their flag and afterwards 
slopped their engines when ordered to do so. 
They refused, however, to steam a-tern or to steer 
in  a westerly direction according to orders, and 
eventually drifted into Dutch territorial waters. 
They were then boarded and taken into a British 
port.

Held, that the capture of the vessels was not com
pleted until the boarding parties took possession, 
that consequently there had been a violation of 
Dutch neutrality, and that there must be an order 
for release.

This was a case in which the Crown asked f ° r 
the condemnation as prize of four German vesse ls , 
the Pellworm, the Brietzig, the M arie Horn, a n d  
the Heinz Blumberg.

The evidence was taken at various hearings 
March and M ay 1919, and the point in dispute 
was as to the time at which possession was taken 
of the vessels. They hauled down their flag8 
whilst on the high seas; they stopped their 
engines when ordered to do so, but they refused 
to steam astern or to steer westward when orders 
to this effeot W 6 re  given, and so drifted intf 
Dutch territorial waters, when they were boarded- 

The Dutch Government asked for the release 
of the vessels.

The whole of the facts are fully set out in tb 
judgment of the President.

The Attorney-General (Sir G  >rdon Hewarb 
K.C.), the Solicitor-Oeneral (Sir E . M. Polio**’ 
K .C .l, Aspinall. K .O ., and Dunlop, K .C . for tb 
Procurator-General.

■R. A. Wright, K .C . and Bisschop for the Dutch 
Government.

Sir Erie Richards, K .C . and Page w a tc h e d  the 
case on behalf of the shipowners and the carg 
owners. Cur. adv. vult

July  30.—The P r e s i d e n t .— In  this case tb^ 
Crown asked for condemnation of four G ^ r® ^  
merchant ships—the Pellworm,, the Brietzig, [ 
M arie Horn, and the Heinz Blumberg— w“L r 
were captured off the coast of Holland. So 
as the vessels and their cargoes are concerns J 
there is no doubt that they were subject 
capture, but the Dutch Government opposed tb 
condemnation and asked for their release on * .  
ground that they were captured within

(a) Reported by J. A. Sl a t ib , E«q., Barrister-*t-Law.
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territorial waters. They were captured by some 
cn tish  destroyers, forming part of a half flotilla 
\e a , b7  the Undaunted, and the particular 
aestroyers concerned in this case are the Sylph 
the Thruster, the Teazer, and the Springbok; the 
reuworm  being captured by the Springbok, the 
Ureitzig by the Thruster, the M arie Horn  by the 
Th,02 cT’ ,and *be Heinz Blumberg by the Sylph. 
J-ne Sylph was the leading vessel of the destroyers 
concerned and on the morning of the 16th July  
tu- w~ 8 detached with the Teazer to examine a 
ship ofE the Dutch coast. They found that she 
was inside territorial waters and therefore they 
le tther, and steered a course about S W . off the 
and and joined the other two vessels again, 

r f  f t  atPP*  5 â Q- G .M .T . the Sylph took bearings 
i  the Zuider Haak Buoy and the SchulpeD Gat 

"hoy, which showed her to be well outside terri- 
a0Ql virWa êr8' ^  bbat  time the vessel was put on 
a b .W  course, and very soon after the Pellworm 

as sighted, slightly on the starboard bow and 
on about an opposite course to the Sylph. The 
wind was roughly S.S.W., and the tide setting, if  

yting, in shore. The force of the wind is in 
impute, and also the force and direction of the 

J'de, but I  think that the inference to be drawn 
" o ®  the evidence is that this combined tendency 

as to set a vesael towards the land, even 
though only slightly.
i, ^"he other three German vessels were following 
«>e Pellworm  in what is described by the com- 
mander of hh® iSv/ipA. as a sort of indented line 

oThey wer5 carrying the German mer
cantile flag, according to the evidence from the
b®„,roJ’j r8’ a“ d . al ter th0y were sighted they 
“ auled down their flags and altered their course 
Inwards the shore. This was relied upon by the 
vu-own as a surrender, but I  am satisfied by the 

idence that i t  was not, but was an attempt to 
Net mto, or to get further into, territoria l waters, 

so escape. When they altered their course 
•. D, Sylph hoisted the international signals, 
si?“ P engines ” and ‘‘ Steer to the west,” but it  
eems doubtful whether the latter signal was 

commander of the Sylph thinks 
he « j , theengmes were then stopped, and 
aua lu a shot acr08S the bows of the Pellworm 
th« rr • 8ec°? d shiP* and then across the bows of 
1.1 Heinz Blumberg. That vessel stopped when 

*h °t was fired and was hailed to steer to the 
or she would be sunk, but her master and 
g?fc mto the boats and left her. The Sylph 

to f .a b,oardlng Part7  on board, who attempted 
thfi» i i . ber m tow> but the tow rope parted and 
after™ 1 ° an ancb°r- Tbis dra«ged at first, but 
on h Hj da beld> and then a steaming party went 
she L rd ?nd 8be was taken to Harwich. When 
a ” .,rought up to her anchor she was within half 
SniJi . .  , 6 shore. The commander of the 
p i / , , ,  8aid he was not certain whether the Heinz 
b umterj was within the three-mile lim it when the
the party went on board- but I  think, on 
t hHtevid« ce.. that she was. I  do not think  
to ft! ln *he circumstances, she would have drifted 
tion necessary to bring her from a posi-
mile T J ! de tsrn tcrial watirs to within half a

operation^described. ^  ne° e88ary f° r the
g The destroyer next to the Sylph was the Teazer. 
Whence8 tbat she sighted the German vessels 
Lnd u8r? o bout or six miles from the 

’ that she followed the Sylph and fired a shot

across the bows of the Pellworm, the leading 
vessel, which was then four or five miles from the 
land, and stopped at the shot. The Teazer then 
went on, passing the Pettenpolder buoy on her 
port hand at a distance of two-and-a-half miles, 
and steered for the M arie Horn, the last but one 
of the German ships, which appeared to ba the 
nearest to the land. She fired a shot across the 
bows of the M arie Horn, which stopped her 
engines, but, with her way and the wind and tide, 
continued to d rift towards the land. The Teazer 
followed her, hailing her to go astern, and head to 
the west, but she did not do so, and the Teazer 
sent a boarding party on board, who let go the 
anchor when she was two to two and a half miles 
from the land.

The Thruster was the leading vessel of the 
next division, which consisted of herself, the 
Tetrarch, and the Springbok, and she, after 
sighting the German vessels, hoisted a signal to 
stop, and fired a shot across the bows of the 
Brietzig, which hove to at a distance, according 
to the commander of the Thruster, of four miles 
from the shore. The Thruster followed and put 
a boarding party on board, the distance from the 
shore being estimated then by the commander of 
the Thruster at three and a half miles, though he 
says he was not certain about it. I  think tbat 
she waŝ  nearer to the shore and was within the 
territorial lim it. The commander of the Thruster 
also said that when the German ships turned 
towards the shore and the destroyers hoisted the 
signal to stop, the German ships paid no attention 
until a shot was fired across their bows.

The Pellworm, the leading. German ship, was 
captured by the Springbok, which followed the 
Thruster.  ̂She passed the Pettenpolder buoy on 
her port side at a distance which was estimated 
at two miles, and after going to the Brietzig, 
came back to the Pellworm, which was then 
stopped, and put a boarding party on board of 
her, when she was about 1000 yards from the 
Pettenpolder buoy. Slightly outside the Petten
polder buoy is about two and a third miles only 
from the lan d ; this would put the position of the 
Pellworm, when the boarding party went on 
board, within territorial waters.

Upon this evidence given by the Crown, the 
German vessels were well outside the territorial 
lim its when first sighted, and when they stopped 
their engines, but admittedly, except in the case 
of the Brietzig, within that lim it when the board- 
ing party was put on board. In  opening the case 
the Solicitor-General made the statement that the 
final act of capture in all cases was within te rri
torial limits. In  the case of the Brietzig, I  have 
said that the estimate of three and a half miles 
from the shore is a mistake, and that she was 
within the three-mile lim it when the boarding 
party was put on board.

This evidence, howevor, is entirely denied by 
the witnesses called for the Dutch Government. 
That Government has a line of coastguard 
stations down the coast, and Lieutenant Sander, 
of the Dutoh Navy, described the arrangements 
by which observation was kept on all vessels 
passing up and down the coast, and croBs-bearings 
taken from two stations simultaneously if  i t  was 
considered necessary. The plan seemed, so far as 
I  am competent to judge, well devised, but as a 
fact only one cross-bearing was taken on this 
morning at all, and that waB a bearing of the
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Pellworm. I t  was taken at 7.15, which corres
ponda to about 5.55 G .M .T . and is really of very 
little  value as she had then been captured by the 
Springbok, and there is very little  dispute about 
her position at that time. The reason given by 
the Group Commandant for not taking cross- 
bearings earlier is that the first reports were such, 
simultaneously from all stations, that he could 
not follow them ; not an unnatural explanation 
when it  is remembered that there were at least 
four German vessels and a number of destroyers 
uh calling for observation at the same time. Still, 
there was a very large body of evidence from the 
coastguard stations ail tending to show that all 
the operations from the first sighting of the 
German vessels took place within the three-mile 
lim it, and that all the vessels must have been 
within the Pettenpolder .buoy. There was also 
evidence from the German vessels and the Dutch  
pilots on board that they were navigating within 
the three-mile lim it, which would be a natural 
thing for them to do, but, on the other hand, a 
chart taken from the Pellworm showed a line 
apparently indicating a course which, if continued, 
would take that vessel outside the Pettenpolder 
buoy and put her well outside the territorial limits 
at the place where these occurrences took place.

I f  the position taken by the Sylph and the 
courses given to her by other vessels are accurate, 
i t  is clear that the destroyers could not have 
been so near to the land as has been said by the 
witnesses from the shore, and a suggestion was 
made to the commander of the Sylph that he had 
mistaken the buoys of which he took the bear
ings, and that they were not the Zuider Haak  
and Schulpen Gat buoys. I  do not think that 
this is likely ; any other buoys in the neighbour
hood are so unlike those, that I  do not think an 
experienced officer would make such a mistake. 
I  think therefore that tho position is fairly  
accurate, but I  do not think that I  can rely on 
the accuracy of the courses. The German vessels 
wore admittedly making for the land until they 
stopped their engines and were afterwards d rift
ing towards it, and the destroyers were admittedly 
making for the German ships, and in those cir
cumstances I  do not think the courses would be 
accurately kept.

On the othor hand, I  do not think that I  can 
accept the evidence of the witnesses from the 
land, which, as 1 have said, would put the 
destroyers always within the Pettenpolder buoy. 
I  do not see my way to reject the evidence of 
officers from all the destroyers except the Sylph, 
that they passed outside the buoy, leaving it  on 
their port hand. I  do not attach much im port
ance to the estimate of their distance from it, or, 
indeed, to any of the estimates of distance, 
whether of the destroyers from the land or of the 
land from the destroyers and German ships. The 
visibility was poor and variable and the coast 
line is low and has few prominent objects on it, 
and I  th ick that persons on board the destroyers 
and on the shore might very easily be mistaken 
in their estimates.

The conclusion I  have come to on the evidence 
is that the German vessels were outside the 
territorial lim it when sighted and signalled to 
stop, and were close upon it, if  not within it, 
when they stopped, but were well within i t  when 
a boarding party was put on board and possession 
actually taken of them.

The question is whether in these circumstances 
there was a violation of Dutch neutrality. For 
the Crown it  was contended that the capture took 
place outside territorial waters when the German 
vessels hauled down their flags or at any rate 
when they stopped their engines, and that from 
that time they were entirely under the control of 
the British destroyers. In  this state of things it 
was contended that the putting a boarding party 
on board was only an act done in the manage
ment of a ship already captured and was there
fore not an act of war done within neutral waters. 
Iu  support of this contention the cases of The 
Bebeclcah (Roscoe’s English Prize Cases, vol. 1. 
113; 1 Ch. Rob. 227) and The Edward, and M ary  
(Roscoe, vol. 1, 312; 3 Cb. Rob. 305) were cited- 
I  do not think these authorities really give much 
help in this case. They were concerned with the 
rights of contending captorB between themselves, 
and not with the rights of neutrals in territorial 
waters. I t  is not, however, necessary to decide 
whether the formal taking possession of a 
vessel which has already submitted to capture m 
a violation of neutrality if done within territorial 
waters, because in my opinion there was in this 
case no such submission or deditio, as i t  is called) 
as in the case of The Btbeekah {ubi sup ).

As I  have already pointed out, the hauling 
down of the flags by the German vessels was not 
a submission to capture, because the commander 
of the Sylph states distinctly that i t  was done 
first at the time when they altered course towards 
the shore, in order if possible to escape. Nor do 
I  think that the stopping of the vessels’ engines 
was such a submission. They submitted so far 
as to stop their engines in order to avoid being 
sunk by gunfire, but they continued to make way 
towards the shore by carrying their headway- 
and, after that was lost, by drifting, and refused 
to go astern or to steer to the westward when 
ordered to do so.

I t  may be that at first the signal to steer to the 
westward was not understood, but in the case 
the M arie Horn  at any rate there is distinct 
ovidence from the Teazer that when followed and 
hailed to go astern or to steer to the westward) 
she would not do so. I  think the other vessel® 
were doing the same, and that the object of all 
them was, i f  possible, although they had stopP6*? 
their engines, to escape into neutral waters and 
to avoid capture. _ .

The act of capture was not in my opin'01- 
complete until the boarding party took possess'00’ 
and as this was in each case after the capture 
vessel was in Dutch territorial waters, there wa 
a violation of Dutch neutrality and the vessel 
must be released.

1 do not however, think that there was any 
deliberate intention to violate Dutch neutrality- 
Some of these same destroyers had followed °*o0n 
vessels immediately before, and had left them 0 
finding that they were in Dutch waters, and I ° g 
not find in this case any of those circumstanc 
which are necessary in order to subject the Cro” 
to a liability for damages or costs. j.

There will therefore be a decree of release, ° l 
no order as to damages or costs.

Solicitor for the Procurator-General, T re a > ^  
Solicitor. .

Solicitors for the Dutch Government. * n ’ 
Colt, Ince, and Boscoe. _

Solicitors for the shipowners, Walton and b
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House of 3LorifS*

July 7, 8. and 29, 1919.
(Before Lords Finlay, Cave, Dunedin, Shaw, 

and Wrenbury.
William Alexander and Sons v . Aktiesels-

K A B E T  D A M P S K E B E T  H A N S A  A N D  O T H E R S , (a) a
ON A P P E A L  P R O M  T H E  SECOND D IV IS IO N  OP 

T H E  CO U RT OP SESSION IN  SC O TLAN D .

Charter-party—Construction—Demurrage—Lay dxys 
—  Exceptions —  “ Always provided steamer can 
discharge at this rate."

The terms of a charter-party provided that the 
charterers of the ship were to unload its cargo of 
timber at the rate of 100 standards per day, 
“ always provided steamer can . . . discharge
at this rate." Owing to the shortage of labour at 
the port of discharge the ship was detained beyond 
the number of lay days.

S lid , that the general rule established by the autho
rities was that i f  the chartertr had agreed to load 
or unload within a fixed period of time (and id 
certurn est quod ceitum reddi potest) he was 
answerable for the non-performance of that 
engagement, whatever the nature of the impedi
ments, unless they were covered by exceptions in 
the charter-party, or arose through the fault of the 
shipowner or those for whom he was responsible ; 
and, as there was no default here on the part of 
the shipowners, the charterers were liable to pay 
demurrage

hreld, further (Lord Wrenbury dissenting), that the 
proviso in the charter-party should be . read as 
referring to the structural capacity and fitness of 
the ship for discharging, and did not extend to 
mere inability on the part of the ship to find 
labour. The charterer was not excused by the fact 
that the shipowner as well as himself was prevented, 
without any fault on his part, from doing his share 
° f  the work.

decision of the Second Division of the Court of 
Sessions, reported sub nom. Th. Frondal and Co. 
v- W illiam  Alexander and Sons (56 S. L. Rep. 60), 
affirmed.

A p p e a l  from an interlocutor of the Second 
Division of the Court of Session in Scotland 
affirming an interlocutor of the Lord Ordinary 
(Lord Hunter).

The appellants were the charterers, and the 
Respondents were the owners 'of the steamship 
Hansa,

The action was brought by the respondents 
against the appellants for demurrage.

By the charter-party the H am a  was to load at 
Archangel a cargo of timber and proceed with it  

A yr, “ the cargo to be loaded and discharged 
at the rate of not less than 100 standards per day 
counting from the steamer’s arrival at the respec
t s  ports, and notice of readiness given in writing  
during business hours and permission to load 
granted, whether berth available or not, always 
Provided the steamer can load and discharge at 
*his rate.” “ Should the steamer be detained 
oeyond the time stipulated as above for loading 
° r  discharging demurrage shall be paid at 701. 
Per day and pro rata  for any part thereof.”

I f  the discharge at A yr had been carried out at 
t he stipulated rate it  would have been completed

[H .L .

in six and one-third days.’ Owing to scarcity of 
labour at the port, the discharging, which began 
on the 17th Nov. 1915, was not completed until 
6 p.m. on the 2nd Dec. By the custom of the 
port the discharge was a jo int operation. I t  was 
the duty of the shipowners to put the cargo on 
the quay and of the charterers to remove it  
thence. Both shipowners and charterers 
employed the same stevedore for this work, and 
as he could not get enough men delay took place 
alike as regards the plaoing of the cargo on the 
quay and its removal thence. The appellants 
having been sued by the respondents for 
demurrage at the stipulated rate urged that 
they were not liable, as the ship was not in a 
position to put the cargo on the quay at the 
stipulated rate owing to the same cause— namely, 
the scarcity of labour— which prevented the 
appellants from removing it.

The Lord Ordinary rejected this plea and 
gave judgment for the respondents, and the 
Second Division upheld his decision.

Condie Sandeman, K .C . and Douglas Jameson 
(both of the Scottish Bar) for the appellants.

MacKinnon, K .C . and J. Anderson Maclaren 
(the latter of the Scottish Bar) for the respon
dents.

The following cases were referred to :
Love and S tew art L im ite d  v . Uoviton Steamship 

Company L im ite d , 13 Asp. M a r. La w  Cas. 500; 
115 L . T . Rep. 415 ; (1916) 2 A . C. 527, a t 
p. 535;

B udgett and Co. v. B in n in g to n  and Co., 6 Asp. 
M a r. Law  Cas. 549, 592; 63 L . T . Rep. 742 • 
(1891) 1 Q. B . 3 5 ;

T li i is  v. Byers, 3 Asp. M ar. Law . Cas. 147 ; 34 L . T . 
Rep. 526 ; (1876) 1 Q. B. D iv . 244 ;

Borteous v. Watney, 4 Asp. M ar. La w  Cas. 3 4 ; 39 
L . T . Rep. 195 ; 3 Q. B . D iv . 534 ;

Starker v. K id d  and Vo., 3 Q. B . D iv . 223 ;
O u irle  v. G arland  and Rogers, (1917) 2 S. L . T . 

254;
N orth fie ld  Steamship Company v . Campagnie 

L ’ Union des Gaz, 12 Asp. M ar. Law  Cas. 8 7 ; 105 
L . T . Rep. 853 ; (1912) 1 K . B . 434 ;

A rm itage  v. Insole, 1850, 14 Q. B. 728 ;
R a n d a ll v. Lynch, 2 Camp. 352 ; 12 East, 179;
Few Steam Tug Company v. M ’ Clew, 7 Macph. 

733;
Postlethwaite r .  Freeland, 4 Asp. M ar. Lav. Cas. 

129, 302 ; 42 L . T . Rep. 845 ; 5 App. Cas. 599 ;
Hansen v. Donaldson, 1874, 1 R . 1066;
Mackay  v . D ick  and Stevenson, 6 A pp. Cas. 251 ;
Abchurch Steamship Company L im ite d  v. Stinnes, 

1911, S. C. 1010 ;
Dampskibsselskabet D anm ark  v  Poulsen and Co. 

(1913) S. C. 1043 ;
C arver on Carriage by Saa, p. 788, s. 612';
B e ll’s P rincip les, sect. 432 ;
B e ll’s Corum (M ’La ren ’s ed it.), p. 622.

The following considered judgments were 
read .-—

Lord Finlay. —  This is a claim by ship
owners for demurrage under a charter-party. The 
Lord Ordinary decided in favour of the pursuers 
(now respondents), and the Second Division 
affirmed his decision. The questions arising on 
this appeal from their affirmance are two— (1) as 
to the general nature of the obligation imposed 
upon a charterer by a clause providing for dis
charge in a fixed number of days ; and (2) as to 
the meaning and effect of the words at the end 
of the marginal note in this charter-party

William Alexander & Sons v . Aktiesblskabet Dampskebet Hansa, &c.

(a) Reported by W. E. Rjuin, Eaq,, Barriator-at-Law.
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“ always provided steamer can load and discharge 
at this rate.” The appellants are the charterers 
and the respondents the owners of the steamship 
Hansa. By the charter-party the vessel was to 
load at Archangel a cargo of timber and proceed 
with i t  to Ayr. The third clause in the charter- 
party so far as material is as follows :

The cargo to be loaded and discharged “ a t  the  ra te  
o f. n o t less th a n  100 s ta n d a rd s  p e r d a y , c o u n tin g  f r o m  
steam er s a r r iv a l  a t  the  respective  p o r ts  a n d  notice  
o f  read iness g ive n  i n  w r i t in g  d u r in g  business hou rs  
a n d  p e rm iss io n  to  lo a d  g ra n te d , w h e th e r b e rth  a v a ila b le  
o r n o t , a lw a y s  p ro v id e d  th a t  steam er can lo a d  a n d  
d ischarge  a t  th is  ra te ."  . . .

The words in italics form the marginal note 
and there is a provision in the charter that 
“ should the steamer be detained beyond the time 
stipulated as above for loading or discharging 
demurrage B ha lt be paid at 701. per day and 
pro rata  for any part thereof.”

I f  the discharge at A y r had been carried out at 
the rate of 10Ó standards per day, the time 
occupied would have been six and one-third days. 
Owing to a scarcity of labour at the port, the 
discharging, which began on the 17th Nov., was 
not completed until 6 p.m. on the 2nd Dec. By 
the custom of the port the discharge was a joint 
operation. I t  was the duty of the shipowners to 
put the cargo on the quay and of the charterers 
to remove it  thence. Both the shipowners and 
the charterers employed the same stevedore for 
this work and so he could not get enough meD, 
delay took place alike as regards the placing of the 
cargo on the quay and its removal thence. The 
appellants having been sued by the respondents 
for demurrage at the stipulated rate, urge that 
they are not liable, as the ship was not in a 
position to put the cargo on to the quay at the 
stipulated rate, owing to the same cause, scarcity 
of labour which prevented the appellants from  
removing it.

Lord Hunter, the Lord Ordinary, rejected this 
contention. H e said: “ I t  is well settled that 
where a merchant has undertaken to discharge a 
ship within a fixed number of days he is liable in 
demurrage for any delay of the ship beyond that 
period unless such delay is attributable to the 
fault of the shipowner or those for whom he is 
responsible. The risk of delay from causes for 
which neither of the contracting parties is 
responsible is with the merchant.”

The second division, consisting of the Lord 
Justice-Clerk, Lords Dundas, ¡áalveson and 
Guthrie, were unanimously of the same opinion. 
Lord Dundas said that in view of the autho
rities, if  M r. Sandeman’s appeal for the appel
lants was to succeed it  must be in the House 
of Lords.

On this appeal a great many cases were cited 
laying down the rule that if  the charterer has 
agreed to load or unload within a fixed period of 
time (as is the case here for certum est quod certum 
reddi potest), he is answerable for the non-perform
ance of ¡.that engagement, whatever the nature 
of the impediments unless they are covered 
by exceptions in the charter-party or arise 
through the fault of the shipowner or those for 
whom he is responsible. I  am here adopting in 
substance the language used by Scrutton, L .J . in 
his work upon charter-parties and bills of lading, 
art. 131. O f the authorities I  will mention only 
Budgett v. Binnington (6 Asp, Mar. Law Gas. 549,

592 ; 63 L. T. Rap. 742; (1891) 1 Q. B. 35), and I  
refer especially to the judgment in that case 
given by Lord Eaher.

Although no authority upon the point was 
cited which would in itself be binding upon your 
Lordships’ House, there has been such a stream 
of authority to the same effect that I  think it 
would be eminently undesirable to depart in a 
matter of business of this kind from the rule 
which has been so long applied, even if  your 
Lordships felt any doubt as to the propriety of 
these decisions in the first instance. I  myself 
have no’ doubt as to their correctness and I  
understand that this is the opinion of all your 
Lordships.

I t  seems to me that the appeal on this point 
must fail.

W ith  regard to the construction of the con
cluding words of the marginal note, the motive of 
the charterers for desiring the insertion of these 
words is immaterial; the question is, what is the 
true meaning of the words themselves. As 
regards all mechanical facilities and appliances 
the steamer was equipped for delivery at the rate 
mentioned in the charter-party. I t  was owing to 
the shortage of labour that she was unable so to 
deliver. I t  waB forcibly contended that it  was 
for the ship to provide the labour as well as the 
appliances; that appliances without labour are 
of no use, and that it  is a condition of the char- 
terer’s liability in terms of the marginal note 
that the steamship should be in a position to 
discharge at the stipulated rate, having men and 
appliances alike.

I  do not think that this meaning should he 
read into the words of this proviso. The Couf  ̂
of Appeal in the case of Northfield S te a m s h ip  
Company v. Compagnie L ’Union des Oaz (1" 
Asp. Mar. Law Cab. 87; 105 L. T . R 0P- 
853; (1912) 1 K . B. 434) took the vjew 
that such words should be read as referring 
merely to the physical capacity of the ship f ° r 
discharging, and that where the inability to dis* 
charge was due to want of labour without fault 
on the part of the shipowner or of his servants, tb0 
charterer would not be protected by such words.
I  th ink they were right. I f  i t  had been intended 
that mere inability on the part of the ship to fin“  
labour should excuse the charterer, much clear0r 
words would have been omployed. The term8 
used are not sufficient to work Buch a departure 
from the well-established rule that the charterer 
is excused from delivery in the stipulated fi*00 
time only when he is prevented from doing h1® 
part by the default of the shipowner. He is no. 
excused by the fact that the shipowner, as wen 
as himself, was prevented, without any fault °° 
his part, from doing his share of the work. ,

I  think that this appeal should be dismiss®0 
with costs.

Lord Ga v e  authorises me to say that k® 
concurs in the judgment 1 have just read.

Lord D u n e d in .— The general question of 
construction of a contract to load and discharg 
a vessel within a certain date, is too well settle 
to be unsettled now. In  the words of M r. i*0l)' 
principles 432— “ When lay-days and demurra? 
are stipulated the shipper’s obligation is absol°t 
not to detain the ship beyond the days, and 0 
will be liable for damage although occasioned iv 
causes ov ir  which he has no control.” The ° n '
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real question in this case is as to the effect of the 
ship clause. As to this I  agree with the learned 
judges of the court below. I t  is, I  think, 
impossible to draw any distinction between any 
of the various kinds of agencies which are not 
within the control of the ship, any one of which 
may delay the loading or unloading. I f ,  there
fore, the clause in  question were given the most 
expanding meaning it  would certainly reverse 
the ordinary legal result of the stipulation as to 
lay-days. I  agree with the Lord Justice-Clerk 
that if  that was meant i t  would have to be 
effected by unambiguous words. I f ,  on the other 
hand, the clause is to have a restricted meaning, 
then I  agree that i t  must refer to some defect 
peculiar to a ship as a ship. So construed it  is 
not without its use, for I  do not agree with what 
M r. Sandeman urged, namely, that i f  the clause 
were not there, and the ship’s hatches were such 
that unloading within the days was not possible, 
the ship could not insist upon demurrage. In  such 
a case I  think the general rule would apply, the 
charterer having taken upon himself to guarantee 
the discharge within a certain number of days 
Such a case is distinct from a case of actual 
fault on the part of the master hampering dis
charge. I  should only in conclusion mention the 
case of Hansen v. Donaldson ( I. R . 1066), upon 
which the appellant placed great reliance. I  
think that decision can be well supported, but 
only in one view— namely, that the master was 
able to get extra assistance, and did not get it. 
Whether that was a true view of the facts matters 
not. The Lord Justice-Clerk in one passage 
shows, I  think, that a case of the present sort was 
not in his view to be ruled by that decision. He  
says : “ U n til the shipmaster, not being prevented 
hy an external or adventitious circumstance, was 
prepared to give delivery there could be no deten
tion of the vessel in the sense of the charter- 
party.” Shortage of available labour is an 
external and adventitious circumstance. Lord  
Drmidale speaks of culpable delay on the part of 
the ship in putting out the cargo, and that this is 
the true view of the case seems to follow from the 
act that both the Lord Justice-Clerk and Lord 

'Jrmidale accepted the general law as to the 
charter guaranteeing the unloading in a certain 
time as settled by the cases.

1 think the appeal should be dismissed.
Lord Sh a w .— I  concur.
 ̂ am of opinion that the judgments of 

,? e courts below are correct, and that 
the demurrage of 4901. is due. No question is 
faised in .the appeal as to the calculations upon 
. , tu°h this sum is reached, and it  is admitted  
that the lay-days were exceeded by seven, these 
Ino ays bein8 calculated in the proportion of 
tuO standards per day of the total cargo of 630 
standards. The question in the case arises upon 
clause 3 of the chai tar-party and these words herein—i ,e .:

The cargo to be loaded and discharged at the rate of 
°t less than 100 standards per day, counting from the 
e®mer’s arrival at the respective ports, and notice of 

<. iness ffiven in writing during business hours and per- 
'ssion to load granted whether berth available or not, 
ways provided the steamer can load and discharge at 

«Us rate.

I f  is admitted that notice of readiness to dis- 
harge was duly given by the ship on her arrival

at A y r on the 17th Nov. 1915. The reason in 
fact why the ship was not discharged within the 
lay-days is admittedly stated accurately in  
the examination of the witness Kenny, who 
was charged by both parties to make arrange
ments for the discharge of the ship :

“ Q. D id you get for the ship all the men that you 
could get P— A. A ll that I  could find round about; 
any old man who was knocking about I  employed 
and put him on ship work.” In  a later passage 
the same witness says: “ The complaint then 
really was a fewness of men, shortage of labour. 
Apart from that I  never heard anything said on 
the subject.”

As applied to facts like these the law is perfectly 
well settled. In  Randall v. Lynch (11 Camp. Rep. 
355), Lord Ellenborough stated the position in 
law which has never been departed from : “ I  am 
of opinion that the person who hires a vessel, 
detains her, i f  at the end of the stipulated time 
he does not restore her to the owners. H e is 
responsible for the various vicissitudes which may 
prevent him from doing so.”

This proposition was repeated in ampler words 
by Lord Selborne in Postlethwaite v. Freeland 
(4 Asp. Mar. Law Cas. 129, 302; 42 L . T . 
Rep. 845; 5 App. Cas. 599): “ There is no 
doubt that the duty of providing and making 
proper use of sufficient means for the discharge 
of cargo when a ship which has been chartered 
arrives at its destination and is ready to discharge 
lies (generally) upon the charterer. I f  by the 
terms of the charter party it  is agreed to discharge 
i t  within a fixed period of time that is an absolute 
and unconditional engagement, for the non
performance of which he is answerable, whatever 
may be the nature of the impediments which 
prevent him from performing to time and which 
cause the ship to be detained in his service beyond 
the time stipulated.”

This law haB been applied over and over again 
and is too settled to be shaken. The risk of 
vicissitudes which prevent the loading or dis
charge of cargo within the stipulated lay days 
lies unconditionally with the charterer. This is 
the prescription of the general law. To avoid its 
application either (1) the contract of parties must 
be absolutely clear; or (2) it  must be established 
that the failure of the charterer’s duty arose from 
the fault of the shipowners or those for whom 
they are responsible. The law of Scotland is 
identical with that of England on this topic. M r. 
Bell is as clear as the English judges quoted, 
when he says in his “ Principles” : “ When lay 
days and demurrage days are stipulated, the 
charterer’s obligation is absolute not to detain 
the ship beyond the days; and he will be liable 
for the demurrage or for the loss arising from 
detention although occasioned by circumstances 
over which he has no control.” Recent cases in 
Scotland have followed this clear rule.

B ut the appellants found upon Hanson v. 
Donaldson {sup.). I  do not look upon that case as 
varying or invading the principle. In  so far as 
it  may be held to do so— and some of the 
language of tho Lord Justice-Clerk (Moncreiff) is 
not very clear— the decision must, in my humble 
opinion, be reckoned a bad one. B ut, in truth, 
the decision was one upon fault, and to prevent a 
person from claiming damages or a remedy under 
contract in respect of circumstances which he 
himself has brought about is a principle of much
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wider application in law than in regard to 
shipping. Lord Ormidale, however, cleared up 
the point in his opinion when, after quoting Mr. 
Bell as above, he comments as follows upon the 
passage : “ H e does not mean to say and does not 
say that the merchant or consignee is liable for 
the consequences of detention caused by fault on 
the part of the ship; or, in other words, by the 
culpable or undue delay of those in charge of the 
ship in putting Out the cargo.”

I t  was on this latter ground that Hanson’s case 
was decided. I t  is admitted in the present case 
that no fault attaches to the respondents. The 
responsibility for delay and consequent damage 
is accordingly with the appellant. I t  would have 
been with them under the general law supposing 
wind and weather had been such as to prevent 
discharge of cargo, and even under this special 
charter-party it  is expressly provided that the 
unloading days have to count, “ whether berth 
available or not.” I t  is not disputed that the 
vessel was of a capacity and had equipment to 
enable the proviso to be complied with— namely, 
that the “ steamer can load and discharge at this 
rate.” A  proviso of that description cannot bo con
strued in a general sense so as to wipe out the well- 
known obligations and responsibilities which rest 
upon the charterer. The inability to discharge is 
an inability of the steamer in the more limited 
sense of a reference to the vessel itself, its 
equipment, or the like. And the meaning of the 
clause is that, suppose, for instance, the charterer 
was ready and able to discharge at 100 standards 
per day, but, on account of the ship’s defect or 
lack of equipment, her maximum discharge could 
only be fifty  standards a day, then, of course, in  
such a case the position of the ship is just the 
same in result as if  by deliberate fau lt of those 
in charge of her the performance by the charterer 
of his ob'igations had been prevented. Con
strued in any broader sense the proviso would 
wipe out the obligation, and this can never be 
allowed.

Lord Wrenbijry.— This is the charterers’ 
appeal from an interlocutor holding them liable 
for demurrage. There arise two points for deci
sion, first, whether, if  the charter had not con
tained the proviso presently stated, the charterers 
would have been liab le ; and, secondly, whether, 
i f  the first question be answered in the affirma
tive, the charterers are protected by the proviso 
“ always provided steamer can load and discharge 
at that rate.”

The charter provides as follows : “ The cargo 
to be loaded and discharged at the rate of not less 
than 100 standards per day with customary steam
ship dispatch as fast as the steamer can receive 
and deliver during the ordinary working hours 
of the respective ports, but according to the 
custom of the respective ports,” &c. For the 
moment, I  stop there. The cargo waB 630 
standards, and by arithmetical computation, 
therefore, although not by definition of lay 
day8 in so many words, the charterers were 
entitled to six and one-third lay days. The action 
is for demurrage at per day in excess of that 
time.

The vessel was detained for thirteen and one- 
th ird days. The cause of delay in discharge was 
shortage of labour at the port of discharge.

The general rule is that the duty of providing 
sufficient means for the discharge of the cargo

lies upon the charterer. The party who has con
tracted to unload within a specified time must 
bear the loss occasioned by any excess of time 
although the delay is not occasioned by any 
default on his part. B ut this, of course, is 
subject to any provision to the contrary in the 
charter. In  the absence of such a provision the 
charterer contracts not to do his best to deliver, 
but contracts to deliver. In  the charter so far as 
I  have quoted it  I  find nothing to relieve the 
charterer from this contractual obligation. I f  
the charter had not contained the proviso, I  think 
the charterer would have been liable.

The second question is : whether he is relieved 
by the proviso. The words are: “ always 
provided steamer can load and discharge at this 
rate.” I t  was admitted by the pursuers that it  
was the duty of the ship to dump the cargo on 
the quay. The witness Steele, who was agent 
for the ship at Ayr, acting as he says “ of course 
for the ship ” endeavoured to obtain but failed to 
obtain sufficient labour. When the ship bad 
dumped the cargo on the quay it  was the cargo 
owner’s duty no doubt to keep the quay from 
being blocked with timber. There was no default 
by the cargo owner in that respect. The ship 
was never kept waiting on the shore gang. The 
timber was promptly removed whenever landed 
on the quay.

In  these circumstances, the question is as to 
what is the meaning of the words “ provided 
steamer can ” discharge. The language is, of 
course, elliptical. I t  must refer not merely to 
the structural capacity of the steamer, e.g. that 
she has only certain hatch ways and no more, 
but also to at least the mechanical appliances 
with which she is fitted, e g., that she has only 
certain engines and of certain horse power ah“ 
no more. I  see no reason why it should not refer 
also to the labour which is to work the 
mechanical appliances. Suppose the powers were 
electric but the motion were out of order. The 
steamer then I  conceive cannot discharge. Ho^  
does this differ from the case where the motors 
are in order but there is no man to pull a lever 
and start the power ? O r suppose the power was 
eteam, but there was neither stoker nor engineer- 
The machinery is not machinery for any effective 
purpose, unless it  can be operated. Then, does 
the case differ when the machinery can be worked» 
but there is no manual labour to introduce tb 
goods to the machinery and cause it  to operat 
upon them, and again to disengage the goods 
and set the machinery free to operate upon 
further goods? A ll .these are to my mind simila1 
in kind. The steamer whose ability is the test» 
must I  think, be a structure, plus a control whic  ̂
w ill give life to that which without it  is power- 
less and which w ill make it  an apparatus capaW 
for giving discharge. Discharge is a word wbio 
involves activity not mere passive existence. * 
the expression is to be thus understood, tn 
contract is that the charterer will discharge 
100 standards a day, provided that the steam0 
is such as regards (a) her structure; (b) 0 
engine and mechanical power; (c) such labour 
utilise these mechanical appliances as it  is for 
steamer to supply as that she “ can discharge 
(i.e, admitted dump on the quay) 100 standards 
day. This, I  think, is the meaning of * 
proviso. The delay was caused by the defier00 
of the labour above called (c). The proviso cft
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upon the ship the responsibility for this 
deficiency. The result is, in my opinion, that the 
proviso has relieved the charterers from a 
liability which would otherwise have rested upon 
them. For these reasons, I  think that the appeal 
ßhould be allowed.

Agents for the appellant', Inee, Colt, Ince, 
and Roscoe, for John W. and O. Lochkart. 
Solicitors, Ayr, and Dove, Lockhart, and Smart, 
S. S.C., Edinburgh.

Agents for the respondents, Roitere.ll and 
Roche, for Lucas, Hurry, Galbraith, and 
Macpherson, W riters, Glasgow, and Macpherson 
and Mackay, S S 0., Edinburgh.

Nov. 18 and 20, 1919.
(Before the L ord .Chancellor  (Lord  Birkenhead), 

Lords H a l d a n e , D tjnedin , and B uckmaster .) 
Stoomvaart M aatschappij Sophie  H . v . 

M erchants ’ M a r in e  I nsurance Company 
L im it e d , (a)

ON APPEAL FROM THE COURT of APPEAL IN ENGLAND.
M arine insurance— Policy— F.c. and s. clause—  

War risks— Perils o f the sea— Loss by explosion of 
d riftin g  mines.

The appellants, a Dutch company, insured a steamer 
and fre ight against a total loss w ith the respondent 
insurance company. On the 18ih  Aug. 1914 the 
ship left Petrograd on a voyage to Helsingfors. She 
was escorted by Russian warships u n til she was out
side the Russian minefields, when the escort le ft her. 
Afte r she had proceeded another fifty-seven miles she 
struck three mines in  succession, and was totally 
lost. The mines, were assumed to be fixed mines 
which had been placed by the Russians to protect 
the northern coasts o f the G ulf o f F in land and had 
broken adrift.

Each o f the policies contained the clause “  War
ranted free from  capture, seizure, detention, and a ll 
othert consequencess o f hostilities (piracy, riots, 
c iv il commotions and barratry excepted) ”  and also 
a clause provid ing that the insurance was specially 
to cover loss through explosions.

In  an action on the policies the appellants contended 
that the ship was lost by marine and not war 
risks, and that the clause warranted free from cap
ture, <kc., referred to hostile acts which amounted 
to taking possession o f the ship insured and did 
not include consequences o f hostilities which were 
not ejusdem generis with capture, seizure, and 
detention such as the destruction o f the ship by 
d rift in g  mines.

Meld, that the loss o f the vessel was the direct conse
quences o f hostilities, and the respondents were not 
liable therefore under the policies.

Decision o f the Court o f Appeal affirmed.
A ppeal  from  a judgm ent of the Court of Appeal 
affirm ing a judgm ent of Bailhache, J. dismissing a 
claim fo r a to ta l loss made by  the appellants, the 
owners of the D utch steamship A lice H . against the 
respondents as insurers of the ship and freight.

The question in  the appeal was whether the 
Respondents were liable under the contracts of 
insurance fo r the loss of the ship and freight.

The facts are fu lly  stated by  the Lo rd  Chancellor. 
Schwabe, K.C. and Robertson Dunlop, K.C. fo r the 

aPpellants.

(a) Reported. by W. E . R e id , Esq., B a rr is te rs  t-'Law.
VOL, XIV., N S.

R. A . Wright, K.C. and Stuart Bevan, K.C. for the 
respondents.

The L ord Ch ancello r  (Lord Birkenhead).—  
This appeal is from a judgment of the Court of 
Appeal dated the 23rd Oct. 1918 affirming a judg
ment of Bailhache, J. of the 1st May of the same 
year, by which he dismissed a claim for total loss 
made by the appellants, the owners of the Dutch 
steamship Alice  / / . ,  against the respondents as 
insurers of the ship and freight. The question to 
be determined by your Lordships is whether the 
respondents are liable under the contract of 
insurance for the loss of the ship and freight.

The facts relating to the loss of the ship may be 
stated quite shortly. On the 18th A u g /l9 1 4  she 
left Petrograd on a voyage to Helsingfors. A t 
1 a.m. on the 20th Aug., after she had reached a 
spot in the Gulf of Finland about th irty  miles to the 
southward of Hango Fiord, she struck three mines in 
succession. The mines exploded and caused such 
damage to the vessel that she sank. The mines 
were either fixed mines which had been placed by 
the Russians near Hango for defensive purposes, 
and had broken adrift to the spot where they were 
struck by the ship, or, on an alternative view, they 
may have been German mines. The respondents 
had effected insurances upon the hull and freight 
of the Alice I I . under two policies of marine insur
ance dated the 30th J an. 1914, for £1,500 for twelve 
months commencing on that date. The policies 
were identical in their terms. The documents pur
porting to contain these terms consisted of an 
ordinary English policy, which throughout the case 
was referred to as document 1, to which, however, 
were attached two other documents, one headed 
“ Blom & Van Der Aa, Insurance Brokers, Amster
dam,” which is referred to throughout the cases as 
document 2, and the third which was spoken of as 
document 3, containing certain clauses printed in red. 
Document 2, which is neither signed nor filled in in 
the vacant spaces, contains a clause printed in red 
in the following terms : “ This insurance is exclu
sively subject to the English laws, and more particu
larly to the English marine insurance laws of 1906, 
and is effected on the conditions of the English 
Lloyd's policy as if i t  had been subscribed on such 
policy, and more particularly on the conditions of 
the attached clauses No. ( ), and all
the stipulations on the printed text of the policy or 
in the ‘ Deposited Rotterdam Exchange Condi
tions ’ that are not in conformity with the condi
tions and customs of the Lloyd’s policy are herewith 
declared void.” I t  is only necessary to add upon 
this part of the case that the “ Deposited Rotterdam 
Exchange Conditions ” were not produced in the 
court below, and so far as appears from the evidence 
which was presented in that court they never were 
made part of the contract.

Now in document No. 1 the “ warranted free of 
capture ” clause had originally found a plaoe; it  
was in these terms : “ Warranted free of capture, 
seizure, and detention, and the consequences therof 
or any attempt thereat, piracy excepted, and also 
from all consequences of riot, civil commotion, 
hostilities or warlike operations, whether before or 
after declaration of war.” I t  was, however, struck 
out, and the erasure was initialled on behalf of the 
respondents. The policy therefore had a contract 
which, confined to document 1, was an insurance 
covering both marine and war risks. Document 3, 
if i t  formed part of the contract, contained, 
however, a clause, unnumbered, which dealt with

3 S
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the m atter; i t  is in these terms: “ Warranted 
free from capture, seizure and detention, and all 
other consequences of hostilities (piracy, riots, 
civil commotion and barratry excepted).” The 
first question, therefore, that arises for decision in 
this case is what document or documents con
stitute the contract between the parties ? I f  the 
contract is limited to document No. ] ,  there is 
no answer to the plaintiffs’ claim. If ,  on the 
other hand, the contract on the true construction 
of i t  is expressed in the three documents (docu
ments 1, 2, and 3) other considerations will arise 
for decision.

I  am clearly of opinion that in this matter i t  is 
necessary to look for the terms of the contract to 
all three documents in order to produce a composite 
contract, and I  am encouraged in this view by the 
demeanour of the plaintiffs throughout the whole 
of this litigation. When I  examine the pleadings 
I  find that the defendants in their points of defence 
clearly indicated that they looked to the three 
documents as containing the contract. Whether 
or not the formal laws of pleading as it  is prac
tised now in the Commercial Court would have 
been content w ith  a simple joinder of issue upon a 
defence so indicated, I  do not pause to inquire, 
because I  am of opinion that had the plaintiffs at 
that stage of the litigation intended to contend that 
document 1, and document 1 alone, contained 
the contract, they would have thought i t  prudent 
to express such a contention explicitly on the plead
ings. And when I  pass on to consider what took 
place before the trial judge, I  am much confirmed 
in my view that i t  was not then the important part 
of the plaintiffs’ case which i t  has become to-day to 
contend that the contract was contained in docu
ment 1. Had this been the contention of the 
plaintiffs in the court of first instance, it  
would have been their principal contention, for the 
reason that if document 1, and document 1 
alone, was the record of their contract they had a 
complete answer to the defence which it  was 
attempted to make. I  do not find in the record of 
the proceedings which I  have read, nor do I  find in 
the terms of the judgment of the learned judge, 
the slightest indication that this contention was 
seriously pressed upon him by the plaintiffs in their 
case. I  am of opinion from the internal evidence 
that i t  was the intention of both parties to express 
their intention in all three documents.

I  pause here to observe that I  agree entirely with 
the observations made by the co-judges in the 
courts below as to the extreme slovenliness of form
ing contracts so casually and in such scattered 
terms in important commercial matters. W hat really 
happened here, however, may, I  think, be conjec
tured with reasonable certainty. The original form 
suggested for the contract is contained in the 
Lloyd’s policy. Additions are then made to it  as 
the result of suggestions coming from abroad, and 
these suggestions, as I  understand the history of the 
matter, are accepted, and so a document very in
convenient to construe cones into existence.

When it  is once decided that the contract is to be 
found not in a single document, but in all three, 
other considerations are advanced on behalf of the 
appellants here. I t  is said in the first place that if 
the red clauses, that is to say, the provisions of 
document 3, form part of the contract, neverthe
less the respondents are liable under their policy, 
because the dam ages here were not the direct cause 
of hostilities. That argument is based upon the

assumption, which may or may not be well founded, 
that these mines had floated for a very considerable 
distance before the moment of contact with the 
vessel. I  am unable to assent to this argument, 
and, indeed, i t  involved Mr. Schwabe in what ap
peared to me to be the absurdity of contending that 
if a torpedo which was launched by a vessel destroyed 
the vessel a t which it  was launched, that would be 
the result of hostilities, but if i t  missed that vessel 
and a few moments later struck another vessel and 
sank it, that would not be the result of hostilities. 
I  cannot take this view. These mines were placed 
there for hostile purposes ; they were placed there, 
in other words, to carry out some purpose which was 
to contribute to the progress of the war. They lost 
their moorings, as in human experience frequently 
happens to mines, and so, having lost them, they 
came into contact with this vessel. I  have no doubt 
that such a contract, with its fatal consequences to 
the vessel, was a direct result of hostilities within 
the meaning of that clause.

But it  was then contended by the appellants that 
in any event the words “ all other consequences of 
hostilities ” are to be construed as being ejusdetn 
generis with the words which precede, “ capture, 
seizure, and detention,” and so construed it  is con
tended that the sinking of this vessel by contact 
with floating mines connot be described as being a 
consequence of hostilities. Here, again, I  am unable 
to accept the view that is put forward by the appel
lants. W hat we have to ask ourselves in this case, 
as in all these cases, is, Do generic words precede the 
words the effect of which is in controversy ? Can 
a genus, in other words, be evolved from the? terms 
“ capture, seizure, and detention.” I  think i t  can. 
The genus here is a category more or less complete 
of various disadvantages and risks following upon 
a state of war. The words “ capture, seizure, and 
detention ” are in any case suggestive of, certainly 
consistent with, a state of hostilities, and when those 
words are followed by the expression “ all other 
consequences of hostilities ” the matter seems 
to me to be perfectly plain, “ capture, seizure, 
and detention and all other consequences of 
hostilities.”

I  therefore arrive without difficulty a t the con
clusion that, just as capture, seizure, and detention 
are consequences or may be consequences of 
hostilities, and were evidently contemplated by the 
parties to this contract as being consequences of 
hostilities, those words “ other consequences of 
hostilities ” are to be construed and ought to be 
construed so as to include the casualty which has 
happened in this case.

I  am of opinion, therefore, that this ■appeal should 
be dismissed with costs, and I  move your Lordship8 
accordingly.

Lord H a l d a n e .— I  have arrived at the same con
clusion as your Lordship on the Woolsack. I  do not 
propose to add anything upon the first two questions 
with which your Lordship dealt— namely, the 
question what documents constituted the contract, 
and the question whether what happened was a 
direct cause of loss in such a fashion as to come 
within the terms of the policy of insurance. But 1 
wish to add a few words upon the construction of the 
exception in the warranty clause.

The words are very short : “  Warranted free from 
capture, seizure, and detention, and all other conse- 
quences of hostilities (piracy, riots, civil commo
tions and barratry excepted).” Now, in accordance 
with well-known principles of construction, the rule
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of ejusdem generis is applied in cases where an inten
tion is to be collected that that rule should apply. 
One judges of that intention from the words, an d it  
yields to any expression which seems to exclude it, 
but the rule is broadly this : that where you have 
an enumeration which is obviously an enumera
tion of species falling within a genus, the general 
words following upon the enumeration are held 
not to exclude the genus, but to cover only further 
species which belong to that genus. The rule, as 
I  have said, may yield to intention, but i t  is the 
rule which is pritna facie applied in the construc
tion of such documents.

Now, applying the rule to the extent to which 
I  think i t  can be legitimately applied, that is to say, 
to the extent to which i t  can be applied consistently 
with the expressions made by the parties, I  think 
the true reading of them is this : the exception 
extends, first of all, to capture, seizure, and deten
tion due to hostilities, and then, under a second set 
of words, all other consequences due to hostilities 
that are ejusdem, generis in the sense that the assured 
are thereby deprived of the ship, but excepting 
from such consequences those that are in the nature 
of “ piracy, riots, civil commotions and barratry.”
I  think that to that extent and in that fashion 
— and to that extent and in that fashion alone, so 
far as my mind is concerned— the application of the 
rule can be made in such a way as to- apply the 
principle of ejusdem generis in the only fashion in 
which it  can be legitimately applied in considering 
the clause we have before us.

Lord D u n e d i n . — I  concur. I  do not think it  
necessary to add anything except a single word on 
the last point which the noble and learned Viscount 
has spoken of.

After all, you have got to find a genus in order to 
have the application of the rule of ejusdem generis, 
and the choice here must be either that the genus 
is hostilities in general and the consequences thereof, 
or is simply that one form of the consequences of 
hostilities where a ship is taken and remains intact. 
I t  seems to me that the whole common sense view of 
the situation points to the first, and accordingly the 
other words which come after i t  cannot have the 
rule of ejusdem generis applied to them in the re
stricted manner in which alone they would be 
of any use.

Lord B uckmaster .— This is an action upon a 
policy of insurance, and the first question that 
arises for consideration is, W hat is the evidence 
of the contract upon which the action is 
brought ?

In  ordinary circumstances a policy in the form of 
one of many documents which have been laid before 
your Lordships would be sufficient for that purpose ; 
but here the appellants (who were the plaintiffs in 
the suit) laid before the learned judge who tried this 
case no fewer than five documents, which were all 
fastened together. They do not appear to have 
accompanied this tender of evidence by any protest 
against the consideration of anything except the 
one document whioh is admittedly the foundation 
of the whole proceedings, nor could they have done 
ao, because by common consent one of the docu
ments atached to i t  is a document which must be 
regarded for the purpose of considering what the 
contract is.

The only question that remains is whether the 
other documents have to be considered too. I  must 
admit that, except for the special circumstances in 
whioh this case stands, I  should have found it  diffi

cult to have accepted the view that all three docu
ments together formed the contract; because the 
last document but one is notice given by a mortgagee 
that apparently was issued after the contract was 
signed, and on the top of that is again fastened a 
most material document which limits the character 
of the trading in the Baltic, where the vessel was 
making its voyage. But the thing which convinced 
me that all these documents must be regarde 1 
together is the fact that they were received by the 
plaintiffs without protest, and produced by them 
as the evidence of their case.

AU, therefore, that remains for consideration is 
whether, when all the documents are considered 
together, the plaintiffs are entitled to say that the 
policy has covered the risk. Even this is not easy 
to determine, because the documents are confused 
and contradictory. I t  must, however, be accepted 
that from the general words which cover the loss 
there is an exception, and that exception is to be 
found in the red note which warrants that the 
policy is to be outside the “ capture, seizure, and 
detention and all other consequences of hostilities 
(piracy, riots, civil commotions and barratry 
excepted) ” Mr. Schwabe contends that in that 
clause you have to consider the words “ all 
other consequences ”  as ejusdem generis with 
“ capture, seizure, and detention,” and that as 
the loss was due to the complete destruction of 
the vessel by sinking by mines, the exception 
does not take his case outside the present 
words.

The discussion of the question of ejusdem generis 
is very liable tq be more diffuse than profitable. 
Roughly speaking, it  merely means this ; that where 
in at least two cases illustrations are given of par’ 
ticular instances, and those are followed by general 
words, if you can from the instances mentioned 
obtain a general characteristic that w ill cover the 
general words, the general words do not extend 
beyond those characteristics, but if you find 
in the general words themselves again further 
exceptions which showed that the general 
words must be regarded as having a wider 
ambit than would be covered by the special 
characteristics, then the doctrine of ejusdem generis 
does not apply. In  fact, the whole question is 
purely one of construction, and the artificial rule is 
due to the assumption that if special instances are 
named and followed with general words, the 
draftsman would not have taken the trouble 
to give the special instances if the general 
words were intended to have a wide and general 
ambit.

In  the present case I  agree with what has been 
said by the noble and learned Lord on the Woolsack 
as to the effect of this clause. I f  this vessel had been 
crippled by a mine she would have been detained, 
and when she was sunk by a mine i t  is difficult to see 
why she is not be to regarded as within the general 
words “ all other consequences of hostilities.”

Appeal dismissed.
Solicitors for the appellamts, Russell and Arnholz. 
Solicitors for the respondents, Waltons and Co.
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Suirictal Committee of tijêribg Council,

Jan. 23, 24, 27, 28,31, and July 31,1919. 
(Present: The R ight Hons. Lords Su m n e r , 

P a r m o o r , W r e n b u r y , St e r n d a l e , and S ir 
A r t h u r  C h a n n e l l )

T h e  L e o n o r a  a n d  Car g o , (a)
ON A P P E A L  P R O M  T H E  P R IZ E  C O U RT, E N G L A N D

Prize Court— Reprisals— Seizure of neutral ship and 
cargo—Cargo of “ enemy origin ” —  Order in  
Council of the 16th Feb. 1917— Validity 

The Order in Council of the 16th Feb. 1917, known as 
the Second Retaliatory Order, which authorises the 
condemnation of vessels carrying cargo to or from 
countries contiguous to Germany, provided that such 
vessels have not first called at an appointed British 
or aided port for examination, is justified by the 
recognised principles of international law, and 
involves no greater hazard or .prejudice to neutral 
trade than is commensurate with the gravity of the 
enemy outrages and the common need for their 
repression.

Decision of Evans, P. (14 Aap. M ar. Law Cas. 209; 
118 L .T .  Rep. 362 ; (1918) P. 182) affirmed.

A p p e a l  from an order of Evans, P ,  reported 
14 Asp. Mar. Law Cas. 209; 118 L . T . Rep. 
362 ; (1918) P. T82, allowing an action for 
condemnation of the Bteamship Lecnora. The 
Leonora was a Dutch steamship bound from 
Rotterdam to Stockholm direct. The ship and 
cargo were seized pursuant to an Order in Council 
of the 16th Feb. 1917, known as the Second Reta
liatory Order, which, after reciting the German 
memorandum of the 31st Jan. 1917 as being in 
flagrant contradiction of international law and 
as rendering further measures necessary against 
enemy’commerce, declared that goods which were 
found on the examination of any vessel to be 
goodB of enemy origin or with an enemy destina
tion should be liable to condemnation, and that 
any vessel carrying goods of enemy origin should 
be liable to capture and condemnation in respect 
of the carriage of such goods, provided that in. the 
case of any vessel which called at an appointed 
British or allied port for examination no sentence 
of condemnation should be pronounced in 
respect only of the carriage of goodB of enemy 
origin.

Sir Samuel Evans, P. condemned ship and 
cargo.

Sir John Simon, K .C ., S ir Erie Richards, K.O., 
MacKinnon, K.C., and Bisschop for the appellant 
shipowners.

Lislie Scott, K .C ., Balloch, Stuart Bevan, and 
Le Quesne for the appellant cargo owners.

Sir Ernest Polloek (S.-G.), Greer, K .C ., and 
Clive Lawrence (Sir Cordon Hewart, A .-G ., with 
them) for the respondents.

The considered opinion of the board was 
delivered by

Lord Su m n e r .— The Leonora, a Dutch steam
ship bound from Rotterdam to Stockholm direct, 
was Btopped on the 16th Aug. 1917 by His  
M ajesty’s torpedo-boat P77, outside territorial 
waters and shortly after passing Ymuiden. She 
was taken into Harwich. H er oargo, which was

neutral-owned, consisted of coal, the produce of 
collieries in Belgium. I t  was not intended that 
Bhe should call at any British or allied port, nor 
had any application been made on her behalf for 
the appointment of a British port for the exami
nation of her cargo. Both ship and cargo were 
condemned, pursuant to the Order in Council 
dated the 16th Feb. 1917, and both the shipowners 
and the cargo owners appeal.

Their Lordships are satisfied that the cargo 
was “ of enemy o rig in" within the meaning of 
pars. 2 and 3 of that order. The term had been 
used in the order of the 11th March 1915, par. 4, 
and, owing to doubts as to the effect of the word 
‘ enemy ” therein, a further order was made on 
the 10th Jan. 1917, which applied the term 
“ enemy o rig in” as used in that paragraph to 
goods “ originating in any enemy country.” In  
the present case the question is one of the inter
pretation of the th ird order, that of the 16th Feb. 
1917, which, beyond saying that it  is supple
mental to the above-mentioned orders, makes no 
further express reference to them, but from the 
recital as to the recent proceedings of the German 
Government, i t  is plain that the order of 1917 
dealt with a wider mischief and was intended to 
have a wider Bcope than the previous order. I t  is 
therefore necessary to have regard to the system 
of exploitation then in force m  Belgium for the 
advancement of German interests, in order to 
appreciate the fu ll effect of the words “ enemy 
origin.” I t  is not necessary to inquire whether, 
within the terms of the order, a Belgian origin could, 
as such, be regarded as an “ enemy ” origin for this 
purpose, or what the effect, if  any, of the German 
‘occupation might be on the view to be taken of 
the nationality of persons resident in Beleium. 
The collieries from which this coal came were 
included in the German “ Kohlenzentrale,” a 
system by which the coal production of Belgium 
was strictly controlled and was compulsorily 
manipulated, with the object of supporting 
German exchange and assisting German com
mercial transactions with neutral countries, 
especially Holland and Sweden. In  particular 
the export of Belgian coal to Sweden was 
encouraged, because it  assisted to procure a 
reciprocal importation of ore from Sweden. The 
actual sale of this very cargo was arranged in 
Cologne by an official of the Kohlenzentrale in 
his own name, nor is i t  proved that he was in 
fact selling on behalf of some undisclosed prin' 
cipal, either in Belgium or elsewhere.. Payment 
for i t  was made by lodging S wedish kroner in a 
Stockholm bank to the credit of the Kohlen
zentrale. I t  is stated in the German regulations 
that “ the amount realised by the sale will he 
paid to the vendors,” whoever they may have 
been. Perhaps this may have been so, for, if  no 
money at all reached the colliery, presumably the 
getting of coal there would come to an end> 
but whatever crumbs may have been allowed to 
fa ll from the master’s table, the fact is clear tb»-' 
these coals were won, sold, and shipped as par® 
of a German Government trade, carried on f°r 
the benefit of the enemy in prosecuting the war. 
To deny to them the term “ of enemy origin,” as 
used in this order, would be pedantic. The 
order is devised to give effect to a scheme 0 
retaliation, which will compel the enemy to desis 
from outrageous conduct by crippling or Pr0, 
venting trade in goods, which in a broao(a) Reported by W. E. Re id , Epq , Barrister at>JL
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but very real sense he made his own. I t  
does not employ this expression “ of enemy 
origin ” as a mere geographical term, nor 
as merely descriptive of the nationality of 
the original owners of the coal, who were 
involuntary and probably reluctant victims of the 
German system. Upon this point tbe view of 
their Lordships is that the learned President’s 
conclusion was right.

The appellants.’ main case was that the order 
in Council was invalid, principally on the ground 
that it  pressed so hardly on neutral merchants 
and interfered so much with their rights that 
as against them it  could not be held to fall 
within such right of reprisal as a belligerent 
enjoys under the Law of Nations. A  subordinate 
part of their argument was that in its application 
to the Leonora the order was bad, because no 
British poit had been appointed at which she 
would call for the examination of her cargo. In  
ao far as this circumstance forms part of the 
general hardship to neutrals it  w ill be dealt with 
presently. As a separate point their Lordships 
think that it  fails, for the language of the Order 
in Council does not constitute the appointment 
of some British port for examination of the 
cargoes, either of this ship or of ships in general, 
of a condition precedent to application of the 
order. The proviso relieving vessels, which call 
at an appointed port, operates not as a prescrip
tion of the circumstances under which alone such 
application is admissible, but merely as a mode 
of mitigating the stringency of the order. The 
evidence discloses no reason why the appointment 
of a convenient port should not have been applied 
for to facilitate the Leonora’s voyage, and a 
difficulty cannot be relied on as a circumstance of 
excessive inconvenience to neutrals which it  was 
to their power to remove by such simple means.

Upon the validity of the Order in Council itself 
the appellants advanced a twofold argument. The 
major proposition was that the order purported 
to create an offence, namely, failure to call at a 
British or allied port, which is unknown to the 
Law of Nations, and to impose punishment upon 
neutrals for committing i t : in both respects it  
was said that the order is incompetent. The minor 
proposition was that the belligerent’s right to 
take measures of retaliation, such as it  is, must be 
limited, as against neutrals, by the condition that 
the exercise of that right must not inflict on 
neutrals an undue or disproportionate degree of 
inconvenience. In  the present case various cir
cumstances of inconvenience were relied on, 
notably the perils of crossing the North Sea to a 
British port of call and the fact that no particular 
port of call in Great Brita in  had been appointed 
tor the vessel to proceed to.

In  The Sligstad (14 Asp. Mar. Law Cae. 388; 
120 L . T . Hep. 106; (1019) 1 A . 0 . 279) 
their Lordships had occasion to consider and 
to decide some at least of the principles upon 
which the exercise of the right of retaliation 
lests, and by those principles they are bound. In  
fhe present case nevertheless they have had the 
advantage of counsel’s fa ll re-examination of the 
whole subject, andfull citation of tbe authorities, 
nnd of a judgment by the President in the Prize 
Lourt, which is itself a monument of research. 
Ik e  caEe furthermore has been presented under 
circumstances as favourable to neutrals as 
Possible, for the difference in the stringency of

the two Orders in Council, that of 1915 and that 
of 1917, is marked, since in the case of the later 
order the consequences of disregarding it  have 
been increased in gravity and the burden imposed 
on neutrals has become more weighty. I f  policy 
or sympathy can be invoked in any case they 
could be and were invoked here.

Their Lordships, however, after a careful review 
of their opinion in the Stigstad, think that they 
have neither ground to modify, still less to doubt, 
that opinion, even if  it  were open to them to do so, 
nor is there any occasion in the present case to 
embark on a general restatement of the doctrine 
or a minute re-examination of the authorities.

There are certain rights, which a belligerent 
enjoys by the Law of Nations in virtue of bellige
rency, which may be enforced even against neutral 
subjects and to the prejudice of their perfect 
freedom of action, and this because without those 
rights maritime war would be frustrated and the 
appeal to the arbitrament of arms be made of 
none effect. Such for example are the rights of 
visit and search, the right of blockade and the 
right of preventing traffic in contraband of war. 
In  some cases a part of the mode, in which the 
right is exercised, consists of some solemn act of 
proclamation on the part of the belligerent, by 
which notice is given to all the world of the 
enforcement of these rights and of the limits set 
to their exercise. Such is the proclamation of a 
blockade and the notification of a list of contra
band. In  these cases the belligerent Sovereign 
does not create a new offence motu proprio ; he 
does not, so to speak, legislate or create a new 
rule of law ; he elects to exercise his legal rights 
and puts them into execution in  accordance with 
the prescriptions of the existing law. Nor again 
in such cases does the retaliating belligerent 
invest a Court of Prize with a new jurisdiction or 
make the court his mandatory to punish a new 
offence. The office of a Court of Prize is to provide 
a formal and regular sanction for the law of 
nations applicable to maritime warfare, both 
between belligerent and belligerent and between 
belligerent and neutral. Whether the law in 
question is brought into operation by the act of 
both belligerents in resorting to war, as is the 
case with the rules of international law as to 
hostilities in general, or by the assertion of a 
particular right arising out of a particular provo
cation in the course of the war on the part of one 
of them, it  is equally the duty of a Court of Prize, 
by virtue of its general jurisdiction as such, to 
provide for the regular enforcement of that right, 
when lawfully asserted before it, and not to leave 
that enforcement to to the mere jurisdiction of 
the sword. Disregard of a valid measure of 
retaliation is as against neutrals just as justiciable 
in a Court of Prize as is breach of blookade or the 
carriage of contraband of war. The jurisdiction 
of a Court of Prize is at least as essential in the 
neutral’s interest as in the interest of the belli
gerent, and if  the court is to hav8 power to release 
in the interest of the one, it  must also have 
inherent power to condemn in justice to the 
other.' Capture and condemnation are the pre
scriptive and established modes, by which the 
Law of Nations as applicable to maritime 
warfare is enforced. Statutes and International 
Conventions may invest the court with other 
powers or prescribe other modes of enforcing 
the law, and the belligerent Sovereign may in the
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appropriate form waive part of his rights and 
disclaim condemnation in favour of some milder 
sanction, such as detention. In  the terms of the 
present order, which says that a vessel (par. 2) 
shall be “ liable to capture and condemnation ” 
and that goods (par. 3) shall be “ liable to con
demnation,” some argument has been found for 
the appellants’ main proposition, that the Order 
in Council creates an offence and attaches this 
penalty, but their Lordships do not aocept this 
view. The order declares, by way of warning and 
for the sake of completeness, the consequences 
which may follow from disregard of i t ; but, if 
the occasion has given rise to the right to 
retaliate, if  the belligerent has validly availed 
himself of the occasion, and if  the vessel has 
been encountered at sea under the circumstances 
mentioned, the right and duty to bring the ship 
and cargo before a Court of Prize, as fo ra  justici
able offence against the right of the belligerent, 
has arisen thereupon, and the jurisdiction to 
condemn is that which is inherent in  the court. 
That a rebuttable presumption is to be deeded to 
jtrise under par. 1, and that a saving proviso is 
added to par. 2, are modifications introduced tv  
way of waiver of the Sovereign’s rights. Had  
they been omitted the true question would still 
have been the same, though arising in a more 
acute form— namely, does this exercise of the 
right of retaliation upon the enemy occasion 
inconvenience or injustice to a neutral so extreme 
as to invalidate it  as against him ? In  principle 
i t  is not the belligerent who creates an offence 
and imposes a penalty by his own w ill and then 
by his own authority empowers and directs the 
Court of Prize to enforce it. I t  is the Law of 
Nations, in its application to maritime warfare, 
which at the same time recognises the right, of 
which the belligerent can avail himself sub modo, 
and makes violation of that right, when so availed 
of, an offence, and is the foundation and authority 
for the right and duty of the Court of Prize to 
condemn, if  it  finds the capture justified, unless 
that right has been reduced by statute or otherwise, 
or that duty has been limited by the waiver of his 
rights on the part of the Sovereign of the captors.

I t  is equally inadmissible to describe such an 
Order in Council as this as an executive measure 
of police on the part of the Crown for the purpose 
of preventing an inconvenient trade, or as an 
authority to a Court of Prize to punish neutrals 
for the enjoyment of -their liberties and the 
exercise of their rights. Both descriptions, as is 
the way with descriptions arguendo, beg the 
question. Undoubtedly the right of retaliation 
exists. I t  is described in The Zamora (13 Asp. 
M ar. Law Cas. 141, 330; 114 L , T. Rep. 626; 
(1916) 2 A. C. 77); i t  is decided in the Stigstad, 
as it  had so often been decided by Sir W illiam  
Scott over a century ago. I t  would be disastrous 
for the neutral, i f  this right wore a mere 
executive right not subject to review in a 
Prize C o u rt; it  would be a denial of the bellige
rents’ right, if  it  could be exercised only 
subject to a paramount and absolute right 
of neutrals to be free to carry on their 
trade without interference or inconvenience 
This latter contention has already been negatived 
in the Stigstad. The argument in favour of the 
former, drawn from the decisions of S ir W illiam  
Scott, seems to their Lordships to be no less 
unacceptable. W ith  the terms of the Proclama

tions and Orders in Council from 1806 to 1812 
their Lordships are not now concerned. They 
were such that the decisions on them in many 
cases involved not merely the use of the term 
“ blockade,” but discussion of, or at least allusion 
to, the nature of that right. I t  is, however, in 
their opinion a mistake to argue, as has been 
argued before them, that in those decisions the 
right to condemn was deemed to arise from the 
fact that the cases were cases of blockade, although 
the occasion for the blockade was the passing of a 
retaliatory order. In  their opinion Sir W illiam  
Scott’s doctrine consistently was that retaliation 
is a branch of the rights which the Law of Nations 
recognises as belonging to belligerents, and that 
i t  is as much enforceable by Courts of Prize as is 
the right of blockade. They find no warrant or 
authority for holding that i t  is only enforceable 
by them when it  chances to be exercised under 
tbe form or the conditions of a valid blockade. 
When once it  is established that the conduct of 
the enemy gave occasion for the exercise of the 
right of retaliation, the real question is whether 
the mode in which it  has been exercised is such 
as to be invalid by reason of the burden which it 
imposes on neutrals, a question pre-eminently 
one of fact and of degree.

The onslaught upon shipping generally, which 
the German Government announced and carried 
out at the beginning of 1917, is now matter of 
history. Proof of its formidable character, if 
proof were needed, is to be found in a comparison 
between the Retaliation Orders in Council of 1915 
and of 1917, and their Lordships take the recitals 
of the latter order as sufficiently establishing the 
necessity for further invoking the right of retalia
tion. They laddress themselves accordingly to 
what is the real question in the present appeal— 
namely, the character and the degree of the 
danger and inconvenience to which the trade of 
neutrals was in fact subjected by the enforcement 
of that order. They do not think it  necessary to 
criticise theoretic applications of the language of 
the order to distant seas, where the enemy bad 
neither trade nor shipping, a criterion which was 
argued for, but which they deem inapplicable* 
N or have they been unmindful of the fact that, to 
some extent, a retaliatory order visits on neutrals 
the consequences of others’ wrongdoing, always 
disputed, though in the present case hardly dis
putable, and that the other belligerent, in his 
turn and also under the name of Retaliation, 
may impose upon them fresh restrictions, but it 
seems to them that these disadvantages are 
inherent in the nature of this established right« 
are unavoidable under a system which is a historic 
growth, and not a theoretic model of perfection, 
and are relevant in truth  only to the question of 
degree. Accordingly they have taken the fact8 
as they affected the trade in which the Leonora 
was engaged, and they have sincerely eD' 
deavoured, as far aB in them lay, to ▼l0'v 
these facts as they would have appeared to 
fair-minded and reasonable neutrals and to 
dismiss the righteous indignation which might 
well become those who recall only the crises ° £ 
a desperate and terrible struggle.

Compliance with the requirements of the Ord®r 
in Council would have involved the Leonora 
difficulties, partly of a commercial and partly of 
a m ilitary character. H er voyage, and with 
the ordinary expenses of her voyage, would have
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been enlarged and the loss of time and possibly 
the length of the voyage might have been added 
to by the fact that no port or class of ports of 
call had been appointed for the purpose of the 
order. Inconvenience of this character seems to 
be inevitable under the circumstances. In  so far 
as it  is measurable entirely in terms of money, 
the extra expense is such as could be passed on 
to the parties liable to pay freight and neither 
by itself nor in connection with other and more 
serious matters should this kind of inconvenience 
be rated high.

I t  is important to observe that the order does 
not forbid the carriage of the goods in question 
altogether. The neutral vessel may carry them 
at her peril and that peril, so far as condemnation 
is concerned, may be averted, if  she calls at an 
appointed port. The shipowner, no doubt, would 
say that, if his ship is to make the call, he will 
never be able to ship the cargo, for its chance of 
escape would be but small, and that, if  he is to 
get the cargo, he must risk his ship and undertake 
to proceed direct to her destination. The conten
tion 's leas formidable than it  appears to be on 
the surface. Their Lordships know well, and the 
late President with his experience knew incom
parably better, with what ingenuity and artifice 
the origin of a cargo and every other damaging 
circumstance about i t  have been disguised and 
concealed, where the prize of success was high 
and the parties concerned were unfettered by 
scruples and inspired by no disinterested motives. 
They think that the chance of escape in a British  
port of call must be measured against the 
enormous economic advantage to the enemy of 
carrying on this export trade for the support of 
his foreign exchange and the benefit of his much 
needed imports, and they are convinced that the 
chance might well be sufficient to induce the pro- 
nioters of the trade both to pay, and indeed to 
prepay, whatever freight the shipowner might 
require in  order to cover extra insurance and the 
costs of a protracted voyage, and to give to the 
actual shipper such favourable terms of purchase, 
insurance or otherwise, as would lead him to 
expose his cargo to the risk of detection of its 
origin. They are far from thinking that com
pliance with the order would exclude neutrals from  
all the advantage of the trade. I f  the voyages 
were fewer in number, they would tend to be more 
profitable singly, and in any case this particular 
traffic is but a very small part of the employment 
open, and legitimately so, to neutral traders and 
the risk of its loss need not be regarded as of 
great moment.

There is also some evidence, though it is not 
tery  clear, that Dutch municipal law forbade, 
nnder heavy penalties, that such a deviation, as 
would be required by a call at a B .itish  port, 
®hould be made by a Dutch ship, which had 
cleared for Sweden. I f ,  however, the Order in 
Council is in other respects valid, their Lordships 
fail to see how the rights of His Majesty under it  
c^n be diminished or the authority of an inter
national court can be curtailed by local rules, 
which forbid particular nationals to comply with 
the order. I f  the neutral is inconvenienced by 
such a conflict of duty, the course lies in the pre
scriptions of his own country’s law, and does not 
involve any invalidity in the order.

Further, i t  is pointed out that, with the excep
tion of France, the other allied Powers did not

[P b iv . Co,

find it  necessary to resort to a similar act of 
retaliation, and it  is contended that, upon a com
parison with the order of 1915 also, the conse
quences involved in a disregard of the order of 
1917 were of unnecessary severity and were 
unjustifiable. The first point appears to be 
covered by the rule that on a question of policy—  
and the question whether the time and occasion 
have arisen for resort to a further exercise of the 
right of retaliation is essentially a question of 
policy— a Court of Prize ought to accept as 
sufficient proof the public declarations of the 
responsible executive, but in any case the special 
maritime position of H is Majesty in relation to 
that of his allies affords abundant ground for 
refusing to regard a different course pursued by 
those allies as a reason for invalidating the order 
of 1917. I f  the second point involves, as it  seems 
to imply, the contention that a belligerent must 
retaliate on his enemy, so far as neutrals are con
cerned, only on the terms of compensating them 
for inconvenience, if any is sustained, and of 
making it  worth their while to comply with an 
order which they do not find to be advantageous 
to their particular interests, i t  is inconsistent with 
the whole theory on which the right of retaliation 
is exercised. The right of retaliation is a right of 
the belligerent, not a concession of the neutral. I t  
is enjoyed by law and not on sufferance; and 
doubly so when, as in the present case, the out
rageous conduct of the enemy might have been 
treated as acts of war by all mankind.

Accordingly, the most material question in this 
case is the degree of risk to which the deviation 
required would subject a neutral vessel which 
sought to comply with the order. I t  is said, and 
with truth, that the German plan was by mine 
and by submarine to deny the North Sea to trade; 
that the clanger, prospective and actual, which 
that plan involved must be deemed to have been 
real and great, or else the justification of the order 
itself would fa i l ; and that the deviation, which 
the Leonora must have undertaken, would have 
involved crossing and recrossing the area of peril.

Their Lordships recall and apply, what was 
said in the Stigstad, that in estimating the 
burden of the retaliation account must be taken of 
tbe gravity of the original offence which provoked 
it, and that it is material to consider not only the 
burden which the neutral is called upon to bear, 
but the peril from which, at the price of tbet 
burdeD, i t  may be expected that belligerent 
retaliation will deliver him. I t  may be—let us 
pray that it  may be so— that an order of this 
severity may never be needed and therefore may 
never be justified again, for the right of 
retaliation is one to be sparingly exercised and to 
be strictly reviewed. S till the facts must be 
faced. Can there be a doubt that the original 
provocation here was as grave as any recorded in 
history ; that it menaced and outraged neutrals 
as well as belligerents ; and that neutrals had no 
escape from the peril, except by the successful 
and stringent employment of unusual measures, 
or by an inglorious assent to the enslavement of 
their trade ? Their Lordships have none.

On the evidence of attacks on vessels of all 
kinds and flags, hospital ships not excepted, 
which this records contains, it  is plain that 
measures of retaliation and repression would be 
fu lly justified in the interest of the common good, 
even at the cost of very considerable risk and

T h e  L eonoba  a n d  Oabgo .
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inconvenience to neutrals in particular cases. 
Such a conclusion having been established, their 
Lordships think that the burden of proof shifts 
and that i t  was for the appellants to show, i f  they 
desired, that the risk and inconvenience were in 
fact excessive, for, the matter being one of 
degree, i t  is not reasonable to require that the 
Crown, having proved so much affirmatively, 
should further proceed to prove a negative and to 
show that the risk and inconvenience in any 
particular class of cases were not excessive. 
Much is made in the appellants’ evidence of the 
fact that calling at a British port would have 
taken the Leonora across a German mine-field, 
but it  is very noticeable that throughout the case 
the very numerous instances of losses by 
German action are caseB of losses by the action 
of submarines and not by mines. The appellants 
filed a series of affidavits, stating in identical 
terms that in proceeding to a British port of 
call vessels would incur very great risk of 
attack by submarines, especially i f  unaccom
panied by an armed escort. O f the possibility of 
obtaining an armed escort or other similar 
protection they say nothing, apparently because 
they never had any intention of complying with 
the Order in Council, and therefore were not 
concerned to ascertain how much danger, or how 
little, their compliance would really involve. 
Proof of the amount of danger involved in 
crossing the mine-field in itself is singularly 
lacking, but the fact is plain that after a voyage 
of no extraordinary 'character the Leonora did 
reach Harwich in safety.

Under these circumstances their Lordships see 
no sufficient reason why, on a question of fact, as 
this question is, they should differ from the con
sidered conclusion of the President. H e was 
satisfied that the Order in Council did not involve 
greater hazard or prejudice to the neutral trade 
in question than was commensurate with the 
gravity of the enemy outrages and the common 
need for their repression, and their Lordships 
are not minded to disturb his finding. The 
appeals accordingly fail. Their Lrrdships will 
humbly advise His Majesty that they should be 
dismissed with costs.

Solicitors for the appellant shipowners, 
Ouedalla and Jacobson.

Solicitors for the appellant cargo owners, 
Botterell and Roche.

Solicitor for the respondent, Treasury
Solicitor.
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L a w r e n c e , J . )

I t a l ia n  St a t e  R a il w a y s  v . M avrogordatos  
a n d  a n o t h e r , ( a )

A P P E A L  F R O M  T H E  K IN G 'S  B E N C H  D IV IS IO N .

Charier-parly—Hire payable in  advance— Default 
in payment of hire— Withdrawal of ship from 
service of charterers — Redelivery to owner —- 
Apportionment of hire.

By a time charter-party the owner of a ship placed the 
use of the ship and her master and crew at the 
disposal of the charterers for twelve months. Hire 
was payable monthly in advance from the day of 
the ship’s “ delivery ” until her “ redelivery ” at a 
port in  West Ita ly  or the United Kingdom cTt the 
charterers' option Failing the punctual and 
regular payment of the hire, the owner was to be 
at liberty to withdraw the ship from the service of 
the charterers without prejudice to any claim the 
owner might otherwise have on the charterers.

On the 10th Jan. 1917 o month's hire became due, 
but was not paid. On the next day, while the ship 
was making for Barry under charterers' orders, 
the owner by letter to the charterers withdrew her 
from their services. The ship arrived at Barry on 
the 23rd Jan. The charterers having claimed a 
declaration that the charter-party was still sub
sisting, the owner counter-claimed for hire from 
Jan, 11 to Jan. 23, on the ground that the ship was 
not redelivered to him until the 23rd Jan.

Held, that there being no demise of the ship, 
but only a contract for her services, -the word 
“  redelivery" was inappropriate and could not be 
construed literally; that the ship was redelivered- 
when the owner withdrew her from the service of 
the charterers ; and that he couli not recover hits 
for the use of the ship after the 11 th Jan.

A p p e a l  by the shipowner from a decision of 
Sankey, J.

By a charter-party of the 2 ls t Jan. 1916, made 
between A . M . Mavrogordatos, owner of th0 
Greek steamer Antonies M . Mavrogordatos, tb0 
owner agreed to let and the Ita lian  State Rail' 
ways agreed to hire the ship for twelve month6 
from the 25th March 1915.

The charter-party was in  substance as follows •
2. The owner was to provide and pay for all 

provisions and wages of the captain, offic0r8’ 
engineers, firemen, and crew, and to pay for the 
insurance on the vessel and for all oil, tallow, and 
waste required for the engine room, and bo 
provide and pay for the proper and efficient 
working of the steamer.

3. The charterers were to provide and pay 
all coal, fuel, port charges, pilotages, agencies, an0 
all other charges and expenses whatsoever except 
those before stated.

5. The charterers were to pay for the use an0 
hire of the vessel at the rate of 28*. on be 
guaranteed summer dead weight as above P®5
(a) Reported by Edward J. H. Chaplin, Esq,, BarriHtor a t - I * * ’
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calendar month, “ commencing on the day of her 
delivery as aforesaid,” and at the same rate for 
any part of a month ; the hire to continue from  
,, 6 .,me specified for commencing the charter 

until her redelivery within the lim its and time 
mentioned above for delivery to owners in the 
same good order and condition as when accepted 
fa ir wear and tear excepted, at a port in W est 
Ita ly , or in  the United Kingdom at charterers’ 
option.

Payment was to be made as follows : In  
cash monthly in advance at the National 
Provincial Bank, Cardiff, to the Anglo-Levant 
¡shipping Company, Lim ited, or their nominees 
and, tailing the punctual and regular payment of 
the hire or any breach of the chaiter-party, the 
owner was to be at liberty “ to withdraw the 
vessel from the service of the charterers without 
prejudice to any claim that they the owners may 
otherwise have en the charterers in pursuance of 
this charter.”

9. The captain although appointed by the 
owner was to follow the instructions of the 
charterers who were to furnish him from time to 
time with the necessary sailing directions, and he 
was to keep a fa ll and direct log to be exhibited 
to the charterers or their agent when required.

10. The captain was to sign bills of lading at 
any rate of freight the charterers or their agents 
m ight choose, withoutprejudice to the stipulations 
of the charter-party, the charterers agreeing to 
indemnify the owner from any consequences that 
might arise from the captain’s signature to the 
bills of lading, or his otherwise following the 
charterers’ instructions.

The charter-party contained the usual excep
tions of act of God, perils of the sea, fire, arrests, 
and restraint of princes, &c.

On the 10th May 1916 the vessel was placed at 
the disposal of the charterers. On the 17th May 
she was requisitioned by the Greek Government, 
and hire was suspended. The requisition ceased 
on the 18th Dec. 1916, and the charterers ordered 
the ship to Barry. A  month’s hire payable in 
advance became due on or before the 10th Jan. 
i»17, but by mistake i t  was not paid. Thereupon 
the agents for the owner wrote to the charterers 
as foUows: “ Jan. 1 1 ,1917.-Messrs. The Italian  
btate Railways, Cardiff.— Dear Sirs-Steam ship  
Antonios.— W e are instructed by the owner of the 
vessel to give you notice that in consequence of 
your failure to pay freight in advance in the 
terms of the charter, the charter-party dated the 
¿1 st Jan. 1916 is hereby.cancelled.” When this 
letter reached the charterers’ agents at Cardiff, the 
ship was in harbour at Lisbon on her way to 
B a r ry , at which port she arrived on the 23rd Jan. 
*yi7.

On the plaintiffs’ claim that the charter-party 
was still subsisting, Sankey, J. gave judgment for 
the defendants. On the counter-claim he held 
that the charterers were not liable for hire after 
the U th  Jan. 1917. The owner appealed.

Leek, K .G. and R.A. Wright, K .C . for the appel
lant.— The withdrawal of the ship by the owner 
trom the services of the charterers was "  without 
prejudice to any claim ” the owner might “ other
wise have on the charterers,” and the owner had 
a msim to have the ship redelivered at a named 
port. The ship could not be “ redelivered ” at 
soa, and the BO-called cancellation of the charter 

V o l . X IV . ,  S .  S.

meant that she should be redelivered only on 
arrival at port. The charterers are therefore 
liable for hire up to the 23rd Jan., when the ship 
reached Barry, or for the same amount as damages 
tor breach of contract. Secondly, the owner had 
a vested right to a month’s hire, or an apportioned 
part thereof i f  he should resume the disposition 
oi her oefore the end of the m onth: ( Wehner 
v. Dene Steam Shipping Company (1905) 2 

92; 19 Com. Cas. 139. As the owner 
aid not resume possession of the ship, and she 
remained on the charterers’ business t ill the 
23rd Jan., he is entitled to hire up to that date.

MacKinnon, K .C . and Neilson for the respon
dents.— The use of the word “ redelivery ” is 
inappropriate as there was no demise of the ship, 
but only a contract by the owner to render 
services to the charterers, by putting at their service 
the ship, the master, and the crew. The owner 
elected to discontinue these services while the 
ship was making for Barry, and has no claim for 
hire after he “ cancelled ” the charter-party. I t  
may be that a shipowner must allow the charterers 
to carry out their obligations to the cargo-owner, 
but as between the shipowner and the charterers 
the ship was withdrawn from the service of the 
charterers. On the 11th Jan. the owner cancelled 
the charter-party and withdrew the ship from the 
service of the charterers, and, having withdrawn 
the ship from the service of the charterers, he is 
not entitled to hire after the date when he with
drew the ship.

Leek, K .C . in reply.

B a n k e s , L .J .— The shin in question sailed 
from Algiers on the 18th Dec. 1917, under the 
time charterers’ orders, on a voyage to Barry. 
Sue put in at G ibraltar and Lisbon, but that fact 
is immaterial. I  treat her as having started on 
a voyage from Algiers to Barry. W hile she was 
on this vojage the day came on which a month’s 
hire was payable in advance under the terms of 
the charter-party. That day was, according to 
bankey, J., the 9th Jan. at 10 p.m., or, according 
to the charterers, Jan. 10th. Whichever date is 
coirect the month’s hire was not paid. I t  is not 
material to consider the motive of the shipowner ; 
no doubt i t  suited his purpose to do what he did. 
He gave notice in writing to the charterers dated 
the 11th Jan. 1917 in these words : “ Tae charter- 
party dated the 21st Jan. 1917 is hereby can
celled. I t  would have been more accurate to 
say that the ship was withdrawn from the 
charterers service, but his actual words were as 
I  have stated. That notice would have reached 
the charterers’ representatives at Cardiff a day 
or two after the 11th Jan. The ship was then in 
Lisbon harbour, but neither of the parties were 
aware of this. I  treat the ship as being on the 
high seas. The master, receiving no further 
instructions, continued the voyage begun under 
the charterers’ orders, and arrived at Barry on 
the 23rd J  an. The main contention of the ship
owner is that the ship was not redelivered to him  
by the charterers till she arrived at Barry. 
That is a question of general importance.

Another point was taken which has no real 
bearing on the correctness of the judgment under 
appeal— namely, that the shipowner had a vested 
cause of action for the whole month’s hire in 
advance immediately on the expiration of the

3 T
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10th Jan., and ooald maintain an action for the 
whole month’s hire though he subsequently w ith
drew the ship from the service of the charterers 
before the month had expired. I t  would be 
strange if  the law should allow an owner to w ith
draw his ship on the 11th Jan. and je t  claim  
payment of a fu ll month’s hire in advance 
dating from 10 p.m. on the previous d a y ; 
but on this point M r. W righ t was prepared 
to accept the view of Channell, J. in Wehner v. 
Dene Steamship Company (sup.) that when 
properly considered the position of a shipowner in 
such circumstances is that the consideration is 
apportions ble, and that he cannot recover hire 
except for the period during which his ship is 
actually at the disposal of the charterer. 
Channel], J. expressed his view in  these words : 
“ -A-8 the 5501. was payable in advance; i t  seems 
to me that if  they did take possession of the ship 
supposing that they had taken possession of the 
ship a week after, they could only have claimed to 
retain one week’s hire out of that as a portion. 
The consideration, either wholly or partially, 
failed. I  do not think that when the considera
tion for the payment which ought to be made in 
advance has not been given the payments can be 
sued for afterwards.” I t  is unnecessary to 
discuss the correctness of that view. M r. W right 
does not dispute it. H e  accepts the proposition 
that, the owner being entitled to sue for hire in  
advance, the charterers may by some rule of law 
reduce the amount payable by a sum representing 
the time during which the owner deprived them 
of the use of the vessel, and allowance has been 
made on account of hire for the ship’s service up 
to and including the 11th Jan.

B u t i t  is said that the charter-party provided 
that the hire should continue until the ship’s 
redelivery, and that she cannot be said to be 
redelivered while on the high seas continuing the 
voyage commenced under the charterers’ orders, 
which have never been cancelled. One must con
sider the language of the charter-party in order 
to give that argument its true weight. I t  is 
founded on the word “ redelivery.” As pointed 
out by M r. MacKinnon, that is not an apt word to 
express the obligation of either party to the other 
under such a contract as this. I t  m ight be an 
appropriate word if  the ship had been demised, 
but under a charter like the present by which the 
owner places,the ship with her captain, officers, sea
men, engineers, firemen, and crew at the disposal 
of the charterer for a certain period on certain 
terms, the only redelivery possible is to make such 
arrangements as will enable the owner to resume 
control and the expiration of the charter and, 
i t  may be, if  necessary, to inform the master that 
he is no longer under the charterer’s orders, but 
must consider himself under the orders of the 
owner. That is the real meaning of the word 
“ redelivery ” in this charter-party. Earlier in 
that instrument the use which is to be conferred 
on the charterers is exactly described. The con
ferring of that use is spoken of as 11 delivery as 
aforesaid.” When the use is determined and the 
vessel ¡b replaced at the owner’s disposal, that is 
described as “ re-delivery.” W hat iB meant by 
replacing the vessel at the owner’s disposal ? A s  
long as the charter-party continues the charterers 
retain the right to g ve to the master directions 
which he is bound to obey. I t  may be that “ re
delivery ” of the vessel included giving directions

to the master to look to the owner for further 
orders. B ut what happened in this case was that 
the owner withdrew the vessel from the service of 
the charterers. B y so doing he necessarily with
drew from the charterers any right to give further 
directions to the master. I f  he chooses to with
draw t ve vessel while she is on the high seas the 
same result follows ; he thereby withdraws from  
the charterers the power to give any further 
directions to the master ; the power to give 
directions revests to the owner. I t  may be that 
he cannot exercise the power because he cannot 
get into touch with the vessel ; that is a mere 
accident, and does not alter the conclusion that 
wl en the owner withdraws the ship from the 
service of the charterers there is nothing more 
which the charterers can do in the way of re
delivering the ship to the owner. The material 
point of time is that moment when as a matter 
of law the power of giving orders to the master 
passes from the charterers to the owner, and that 
is the moment when the owner chooses to exercise 
the option of withdrawing the ship from the 
service of the charterers. I t  was said that this 
withdrawal was “ without prejudice to any claim 
the owner may otherwise have on the charterers in 
pursuance of this charter.” In  my opinion that 
clause Baves the rights of the owner in reference 
to breaches of the charter-party which may have 
been committed, or any right which may have 
already accrued : i t  does not place the charterers 
under any fresh obligation coming into force 
after the date when the ship has been withdrawn. 
For these reasons I  th ink the judgment of 
Hankey, J. was right and this appeal must be dis
missed.

D u k e , L .J .— I  agree. This case raises a novel 
question as to the liability  for hire between the 
11th Jan. 1917, the date of the notice given by the 
agents of the shipowners to the charterers, and the 
23rd Jan., when the ship arrived at Barry and the 
master began again to take orders as to the dis
position of the ship from the owner. The owner 
claims that he is entitled to hire during that 
period by the express terms of the charter-party, 
and particularly by that clause which provides for 
hire at the rate of 28s. per ton on the steamer’s 
dead weight per month, “ commencing on the day 
of her delivery as aforesaid . . . continue
from the time specified . . . until the
redelivery within the time mentioned above 
. . . at a port in WeBt Ita ly  or in the United
Kingdom at charterers’ option.”

I  agree with Bankes, L .J . that “ redelivery " 
here means restoration of the power of disposal 
to the owner. There never was a demise of this 
ship ; she remained from first to last in the 
possession of the owner. “ Delivery ” and 
“ redelivery ” in this clause relate to the sain® 
thing, the power of disposition of the ship. When 
the power of disposition is restored to the owner 
there is a redelivery within the meaning of the 
clause. The owner sajs that there was no such 
restoration until the ship was notionally handed 
over to him at Barry and came within his reach 
there. That contention ignores the effect of the 
notice of the 11th Jan. by which the owner 
declared that the charter-party was cancelled- 
That put an end to the charterers’ right to issue 
orders to the master. I t  was a resumption by 
the owner of the right to dispose of the ship 8 
services, and, after that resumption of control, any
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further obligation upon the charterers to surrender 
control was at an end.

Then it  was said that the owner, i f  not entitled  
to freight under that clause, is entitled to damages 
to an equal amount for the charterers’ breach of 
contract, the breach being the failure of the 
charterers to pay punctually the hire due on the 
10th Jan. That this breach occurred while the 
ship was beyond the reach of the owner, so that 
he could not resume effective control of her, and 
that, therefore, he is entitled as damages to an 
equal amount to hire for the period from the 
1 1th Jan. to the 23rd Jan,, when he got possession 
of his ship a t Barry.

That argument is fallacious. The non-payment 
of the hire was not the cause of loss, i f  any, 
incurred by the owner through not getting 
possession of his ship t ill  the 23rd Jan. The 
real cause was his own act in withdrawing hia ship 
of his own volition on the 11th Jan., when he wap 
well able to make an advantageous choice between 
leaving control to the charterers and assuming it  
himself. Having taken that course, presumably 
with a just regard to his own interest, he cannot 
rely upon it  as giving him a right to damages. 
M r. W righ t contended that by the terms of the 
charter party the withdrawal of the ship was 
without prejudics to any claim of the owner 
against the charterers, and that on the 10th Jan. 
there was a complete oause of action for 
a month’s hire under the charter-party, of 
which the charterers could only avoid payment 
in fu ll upon grounds of commercial fairness or 
equity. B u t he elected, no doubt on good grounds, 
not to challenge the decision of Channell, J. in 
Wehner v. Dene Steam Shipping Company {sup.), 
that is a case like this, where the owner has 
resumed control of the ship before the month has 
expired, he can only claim an apportioned part 
of the month’s hire. W hen once that is admitted 
the claim for a month’s hire, tempered or 
modified though it  be on grounds of fairness or 
equity, falls to the ground. On these grounds 
the judgment of Sankey, J. must be aflirmed.

A . T . L a w r e n c e , J.— I  agree with M r. 
M acKinnon’s contention that i t  is not possible 
to construe the word “ redelivery ” in this charter- 
party literally. This charter-party is not a con
tract of demise. I t  is an ordinary contract, 
wherebv the possession of the ship remains in the 
shipowner. The services of the B hip , master, and 
crew were let to the charterers, who could never 
do more by way of redelivery than restore or give 
up those services to the owner. The owner 
himself intervened, and, exercising his right upon 
the non-payment of a month’s hire in advance, 
withdrew the vessel from the services of the 
charterers, who could no longer restore that which 
had already been resumed.

I t  is said that this left unaffected a cause of 
action in respect of the month’s hire. I  think in 
one Bense it  did. There was a vested cause of 
action. B u t to mind it  was not an action of debt, 
but for damages for breach of a promise to pay 
hire, the consideration for which was not executed. 
Therefore the shipowner can recover the damages 
he has actually sufEered, but no more; and as he 
resumed control on the 11th Jan. he cannot claim 
in  respect of hire after that date. I t  is not a case 
of debt for an apportioned part of a month’s 
hire, or upon a partial failure of consideration, 
but rather a question of the true measure

of damages sustained by the shipowner through 
non-performance of the charterers’ promise 
to pay a month’s hire in advance on the 
10th Jan. On these grounds I  agree that the 
appeal should be dismissed. , . . -Appeal dismissed.

Solicitors for the appellant, Constant and 
Constant.

Solicitors for the respondents, Williamson, 
H il l  and Co., for Ingledew and Sons, Cardiff.

July 11 ,15,16 , and 31, 1919,
(Before W a r r in g t o n , D u k e , and A t k i n , L .JJ .)

B r i t a i n  S t e a m s h i p  C o m p a n y  L i m i t e d  v .
T h e  K i n g , (a )

A P P E A L  F R O M  T H E  K IN G ’S B E N C H  D IV IS IO N .

Admiralty Charter-party T . 99— Requisitioned vessel 
—  Navigating without lights —  Admiralty —  
Admiralty Regulations—Collision-Loss of Vessel 
— Marine risk—F.c. and s. clause—Consequences 
of “  hostilities or warlike operations.”

A steamship was lost while under requisition by the 
Admiralty on the terms of the charter-party known 
as T. 99, clause 19 of which provided as follows : 
“ The risks of war which are taken by the 
Admiralty are those risks which would be excluded 
from an ordinary English policy of marine in 
surance by the following or similar, but not more 
extensive, clause. Warranted free of capture, 
seizure, and detention and the consequences thereof, 
or of any attempt thereat, piracy excepted, and 
also from all consequences of hostilities or warlike 
operations, whether before or after declaration of 
war.”

While the steamship was in the service of the Admiralty 
she was being navigated without lights at night, in  
accordance with th» Admiralty regulations. She 
was run into and sunk by another vessel, which 
was also being navigated without lights under the 
same regulations.

I t  was admitted that in the circumstances the collision 
could not have been avoided by the exercise of 
reasonable care and skill on the part of those in 
the control of either steamship. The suppliants 
presented a petition of right to recover compensation 
(or the loss of their steamship. They claimed that 
such loss was a “  consequence of hostilities or 
warlike operations ” within the meaning of the 
above clause, and that the Admiralty were therefore 
liable for the loss.

I t  was decided by Bailhache, J. (120 L. T . Rep. 275) 
that the Admiralty regulation that vessels should 
navigate at night without lights greatly increased 
the risk of collision, but that it was still a marine 
risk; and that loss due to compliance with that 
regulation by a vessel not otherwise engaged in  a 
warlike operation ivas not a loss due to a warlike 
operation, and was not excluded by the clause 
referred to from an ordinary policy of marine 
insurance. The suppliants appealed.

Held, that navigation without lights, provided that the 
errand itself upon which the ship was bound was a 
peaceful one— e.g., the carrying of an ordinary 
cargo from port to port— was a peaceful operation 
performed under conditions adopted by reason of

(a) Reported by E. A. Sceaiohlxy, Esq. Barrister-at-Law.
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the existence of a state of war, and was not of 
itself a warlike operation simply because of the 
existence of war conditions,

British and Foreign Steamship Company Lim ited  
v. K ing  (14 Asp. M ar. Law  Cas. 121; 118 L . T . 
Rep. 640; (1918) 2 K. B. 879) distinguished. 

Decision of Bailhache, J. affirmed.
A p p e a l  by the plaintiffs from the decision of 
Bailhache, J. upon a petition of right heard by 
hiB Lordship in the Commercial Court (ubi sup.)

The facts of the case and the arguments of 
counsel sufficiently appear from the judgments.

MacKinnon, K .C ., R . A. Wright, K .C ., and 
Dunlop, K .C . for the appellants.

Norman Raeburn, K .C . (Sir Gordon Hewart, 
A . G., with him) for the Crown. C w  ^  ^

July  31.— The following written judgments 
were delivered

W a e e in g t o n , L .J .— These are two appeals 
which, on a different state of facts, raise the same 
question— namely, whether the loss of a ship in 
the one case by collision, in the other case by 
running on a rock, is to be treated as the result 
of a marine risk or aB the consequence of hos
tilities or warlike operations. The question in 
the one case arises between the shipowners and 
the Crown under a charter-party in the form  
known as T. 99, in the other between the war risk 
underwriters and the marine risk underwriters.

Bailhache, J. has deoided the first case in 
favour of the Crown, and the second in favour 
of the marine risk underwriters. In  the first 
case, the Britain  Steamship Company Lim ited  
v. The King, the question is raised by a 
petition of right praying H is Majesty to cause 
the petitioners to be reimbursed in respect of 
their claims for the loss of their steamship the 
Petersham.

On the 6th M ay 1918 the Petersham was on a 
voyage from Bilbao to Glasgow with a cargo of 
iron ore. The night was very dark. The Peter
sham at about 11.20 p.m. came into collision with 
the steamship the Serra, belonging to the po*-t of 
Bilbao, and at the time on a voyage from Swansea 
to Barcelona via  Bilbao. The collision took place 
in the neighbourhood of and about twelve miles 
from Trevone Head on the north coast of 
Cornwall. As the result of the collision the 
Petersham sank. Both ships were sailing without 
lights in accordance with the Adm iralty regula
tions and instructions given with a view to safe
guarding British and other mercantile tonnage 
from enemy action and the consequences thereof. 
The collision could not owing to the absence of 
lights have been avoided by the exercise of 
reasonable care and skill on the part of those on 
board the two ships respectively, and in fact in 
action between the present «suppliants and the 
owners of the Serra i t  was held that no negligence 
had been proved, and such finding is accepted by 
the Adm iralty as correct.

The Petersham was at the date of the collision 
in  charter to the Adm iralty, under a time charter 
in  the form know as T. 99. I t  contains two 
material clauses, 18 and 19, which are as follows:
“ 18. The Adm iralty shall not be held liable if  the 
steamer shall be lost, wrecked, driven on shore, 
injured or rendered unfit for service, by or in 
consequence of dangers of the sea or tempest, 
collision, fire, accident, stress of weather or any

other cause arising as a sea risk. 19. The risks 
of war which are taken by the Adm iralty are those 
risks which would be excluded from an ordinary 
English policy of marine insurance by the follow
ing or similar but not more extensive clause: 
W arranted free of capture, seizure, and detention 
and the consequences thereof or of any attempts 
thereat, and also from all consequences of 
hostilities or warlike operations whether before 
or after declaration of war.”

I  will now state the facts in  the second case, 
that of British In d ia  Steamship Company Limited 
v. Green and others and Liverpool and London 
W ar Risks Association Lim ited  (see post, p. 559). 
There are two appeals; first, the appeal of the 
war risk underwriters from the judgment of 
Bailhache, J. against them, and, secondly, that 
of the plaintiffs against his judgment in favour 
of the marine risk underwriters. The real com
batants are the two sets of underwriters.

The steamship lost was the Matiana. She was 
homeward bound on a voyage from Egypt with 
cotton. The accident causing her loss happened 
on the night of the 1st M ay 1918. The M atiana  
and three other merchant ships were sailing in 
convoy under the escort of four of H is Majesty’s 
ships. Under sect. 31 of the Naval Discipline 
Aot the master was bound to obey the orders of 
the officer commanding the escort, i.e. the senior 
naval officer present, in all matters regarding the 
navigation of his ship and the security of the 
convoy and under sect. 46 of the Naval Prize 
Act 1863 was subject to a heavy penalty should 
he fa il to do so.

The convoy had to traverse a part of the 
Mediterranean, between Sardinia and the G ulf of 
Tunis, which was infested by enemy submarines. 
W ith  the object of avoiding an attack the convoy 
steered a course more northerly than that 
usually adopted in time of peace. A t 9.30 p.m. 
under order of the senior naval officer the course 
was changed from N . 30 W . to K . 81 W . The 
ships had been warned earlier in the evening 
that this change of course would be made. 
A t about 12,15 the M atiana  struck a small reef 
called the K eith  Beef, which is unlighted. Some 
hours later she was torpedoed, but it  is admitted 
that the ship was lost as a consequence of the 
stranding. The master believed that his position 
at 9.30 was such that a course N . 81 W . would 
have taken him some nine miles to the southward 
of the K eith  Beef. The naval officer was not 
called, and nothing therefore is known as to hi» 
information at the time he gave the order to 
turn.

The currents in that neighbourhood are very 
uncertain. The convoy was sailing a zigzag 
course from 10 p.m. until this accident, but tbs 
master says, notwithstanding that fact, he wa» 
keeping the correct mean course of N . 81 ”  • 
E ither the ship must have been further to the 
northward at the time of the turn than wa» 
supposed, or she must have drifted north during 
the three and a quarter hours between 9.30 and 
12.15, but there was no evidence proving how V> 
came about that she struck the reef instead 01 
passing to the southward of it. There was no 
evidence.

The naval officer’s order to change the cour»« 
was given in consequence of information that » 
submarine was in the neighbourhood. In  fa®c 
the contrary would appear to be the case, for th«
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change had been arranged some hours before, the 
moment of the change only being left to be 
decided.

The facts reBolve themselves into this, that 
the ship was lost by stranding when sailing in 
convoy on a course prescribed by the com
mander of the convoy, not for the purpose of 
avoiding or risking attack by a particular 
enemy whose presence was known, but as part 
of a series of precautionary measures taken for 
the safety of these merchant ships in waters 
in which enemy craft might not improbably be 
encountered.

The M atiana  was insured by two policies, first 
one ordinary marine policy containing a clause 
"warranted free from capture, seizure, arrest, 
restraint, or detainment, or the consequences 
thereof or any attempt thereat, and also from all 
oonsequences of hostilities or warlike operations 
whether before or after declaration of war ” ; 
and, secondly, a war risk policy expressed to cover 
amongst other things all consequences of 
hostilities or warlike operations by or against the 
K in g ’s enemies whether before or after declaration 
of war.

Bailbache, J. has in this case held th a t to sail, 
with convoy is a warlike operation in itself, and 
he has also held that the stranding was directly 
due to it, and was therefore the consequence of a 
warlike operation within the meaning of the 
polioy.

I t  is admitted in both cases that collision in the 
one case and stranding in the other is prim afaeie  
a marine rihk for which neither the Adm iralty in 
the one case nor the war risks underwriters in  
the other would be liable. To make them liable 
it  is necessary to  establish that the loss was the 
consequence of hostilities or warlike operations. 
This involves two propositions : (1) That, accord
ing to the true construction of the charter-party 
in the one case and the policies in the other, there 
were hostilities or warlike operations of which the 
loss could be the consequence; and (2) that the 
loss was in fact the consequence thereof, bearing 
in mind the well-known principle of insurance law 
that to render insurers liable the peril must be the 
proximate and not a remote cause of the loss.

I f  the first proposition is not established the 
second cannot be, and I  will therefore deal first 
with the question of construction. I t  is admitted 
by the suppliants that the expression “ warlike 
operations ’’ is that on which the question turns as 
being wider than hostilities, and I  propose to 
consider the meaning of that expression alone.

There has so far been no decision in this oourt 
covering either of the cases before us, for in 
British and Foreign Steamship Company Limited 
v. The K ing  (14 Asp, Mar. Law Cas. 121; 
118 L . T . Rep. 640; (1917) 2 K . B. 773; (1918)
2 K . B . 879), where a collision occurred while 
ships were sailing without lights, it  was not 
disputed that under the circumstances of that 
case the sailing without lights was a warlike 
operation. The St. Oswald, the ship whose loss 
gave rise to the question, was engaged in the 
transport of troops in the course of the evacuation 
of Gallipoli and was bound for Helles to take 
troops on board, while the colliding ship was the 
French warship the Suffran. In  fact Scrutton, 
L .J . says that in his view the case must 
not be taken as deciding either that every 
collision where the vessels are steaming without

lights is a war risk, or that steaming without 
lights by Adm iralty orders is always a warlike 
operation.

In  the case of the Petersham the only warlike 
operation alleged is the steaming without lights 
by Adm iralty orders, and the question reserved 
by Scrutton, L J .  therefore arises for decision. 
As to sailing with convoy and its effects there has 
been no decision at all. W hat then, in the 
absence of authority, is.the meaning of the expres
sion “ warlike operations ” in a clause originally 
devised to exclude the consequenoes thereof from  
the ambit of a policy of marine insurance, and 
afterwards and as a form to define the risks 
undertaken by those who contract to bear or who 
insure against the risks so excluded.

To my mind the expression suggests some act 
done by one or two parties at war with each other 
against the other of them, or by one of such 
parties with the object of meeting or avoiding an 
actual or a threatened attack by the other. There 
seems to me to be a clear distinction between an 
operation of such a kind and one of a peaceful 
character conducted under conditions rendered 
necessary or desirable by the existence of a state 
of war. Many operations were conducted during 
the war now ended under conditions different from  
those under which they would have been con
ducted in timé of peace. Trains were run with 
olosely drawn blinds ; street traffic was conducted 
in darkened streets, and many other examples 
could be given. In  my opinion it  could not 
properly be said that in any such cases the opera
tions themselves become warlike operations.

So, with regard to the more important subject 
of maritime traffic and intercourse for avoiding 
capture or destruction by enemy craft, it  becomes 
necessary or desirable that ships should sail 
under certain unusual conditions. One of these 
is the absence of navigation lights. The sailing 
without lights, provided the errand itself on 
which the ship is bound is a peaceful one—e.g., 
the carrying of an ordinary cargo from port to 
port— is a peaceful operation performed under 
conditions adopted by reason of the existence of 
a state of war and is not of itself a warlike 
operation.

So with regard to sailing with convoy. This is 
only another device adopted for the purpose of 
avoiding attack or providing means of defence or 
escape in case an attack should be made. The 
duty of those in charge of the merchant ships in  
the convoy to obey the commands of the naval 
officer in command of the escort is the natural 
result of the sailing of several ships in company 
and of the purpose for which they do so, but 
again the sailing in company and the presence of 
the escort with the necessity of obedience to the 
orders of the commander thereof are, in my 
opinion, nothing but special conditions under 
which the peaceful operation of conducting 
maritime traffic has to be carried on by reason 
of the existence of a state of w ar..

O f course, the sailing with convoy may easily 
assume the character of a warlike operation. I f  
the convoy were actually attacked, or i f  one 
attack were impending or immediately appre
hended, then from that moment the operations 
might well become warlike operations.

In  the case of the M atiana  nothing of this sort 
happened. There was no evidence that the fatal 
change of oouree was ordered as the result of any
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information leading to the belief that the ships 
would be attacked; on the contrary, i t  was deter
mined on long before it  was made, and the course 
was apparently chosen and imposed on the convoy 
as a precautionary measure for avoiding possible 
attacks.

In  my opinion, therefore, in both cases there 
were no warlike ¡'operations of which it  could be 
said that the loss was the consequence.

In  the view I  take of the construction and effect 
of the expression “ warlike operations ” i t  becomes 
unnecessary to consider the further question 
whether, assuming my view is wrong, the actual 
loss can in either case be said to be the conse
quence— viz., the direot consequence— of the par
ticular warlike operation.

In  the case of the Petersham, Bailhache, J. 
expressed no opinion on thiB point, as he took the 
same view of construction as I  have expressed. 
In  the case of the M atiana, however, he did 
express the opinion that the loss was the conse
quence of the warlike operation. H e seems to 
have thought i t  enough to say that i t  was due to 
the fact that the ship was sailing under orders.

W ith  great deference in the face of his 
experience, I  have grave doubts whether this 
can be so# I  th ink i t  is incumbent on those 
who seek to throw the loss on the war risks 
underwriters to prove that the loss was the 
direct consequence of some warlike operation. 
Assuming that the order of the commander 
was a part of the operation, I  do not think 
i t  was proved in thiB case that the loss was 
directly caused by th a t or by the master’s 
obedience to it. The plaintiffs in fact leave it  in  
doubt whether the stranding was inevitable if  
the order was obeyed, or whether there was some 
other cause, such as the effect of currents, which 
brought i t  about.

In  the result, I  am of opinion that in the case 
of the Petersham the appeal must be dismissed 
with costs. In  the case of the M atiana  the first 
appeal must be allowed and judgment entered 
for the defendants the war risks underwriters 
with oosts here and below, and the plaintiffs’ 
appeal against the marine underwriters must also 
be allowed and judgment entered against them  
w ith costs here and below.

D tjkk, L .J .— On the 6th M ay 1918 the steam
ship the Petersham was on a voyage between 
Bilbao and Glasgow, and was being navigated 
without lights “ under Adm iralty regulations and 
instructions,” when she came into collision with 
the steamship the Serra, on a voyage between 
Swansea and Bilbao, navigated in like manner, 
and the Petersham sank.

The material facts as to the collision are 
summed up in this statement of the suppliants in 
the petition of r ig h t: “ The said collision could 
not, owing to the absence of the usual navigation 
lights, have been avoided by the exercise of 
reasonable care and skill by those on board the 
Petersham and the Serra. The absence of these 
lights was in accordance with the- directions and 
instructions issued by the Adm iralty with a view 
to safeguarding British and other mercantile 
tonnage from possible enemy action and the con
sequences thereof.”

The Petersham was insured by the Adm iralty  
against (infer alia) consequences of warlike 
operations. Bailhache, J. has held that the loss 
was not a loss in consequence of warlike opera-

[Ct . o f  A pf .

tions, and the owners appeal from that decision. 
The matter at issue is whether the sailing of the 
Petersham without lights was a warlike opera
tion. To cite from the judgment of the lea; ned 
judge (120 L . T . Rep. 275; (1919) 1 K . B ., at 
p. 581): “  Does the mere faot that, in order to 
avoid the common danger of attack by sub
marines, a vessel upon a non-warlike errand in 
obedience to A dm iralty regulations and instruc
tions sails without lights constitute a warlike 
operation ? ”

That sailing without lights may be a warlike 
operation or part of such an operation is shown by 
the admission made on the part of the Crown 
in the case of The St. Oswald (see British and 
Foreign Steamship Company Limited v. The 
King, 14 Asp. M ar. Law Cas. 121; 118 L. T. 
Rep. 640; (1917) 2 K . B . 769; (1918) 2 K . B. 
679), which was much discussed during the 
arguments. The question, however, which was 
considered in this court in British and Foreign 
Stiamship Company Lim ited  v. The King  
(ubi sup.) was not whether sailing without 
lights in  time of war is a warlike operation, but 
whether the sailing of the St. Oswald without 
lights on the occasion then under consideration 
was the proximate cause of her loss.

I  have not been able to see that the judgments 
pronounced here upon that question can be of 
use in determining whether the sailing of the 
Petersham and the Serra without lights was a 
warlike operation. For this purpose i t  is neces
sary to consider what, within the meaning of the 
contract of insurance made by the Admiralty, is a 
warlike operation, and what was the character of 
the operation in course of whioh the Petersham 
was Bunk. Was i t  an operation of war or an 
operation of commerce ?

The examination of the case which was made 
on behalf of the appellants satisfied me of the 
circumstances under which the words “ warlike 
operations whether before or after a declaration 
of war ” were added to the common form of 
warranty against consequences of hostilities which 
had been previously in use. I  think, however, 
that knowledge of these circumstances does not 
necessitate if  i t  would justify— whioh I  suppose 
i t  would not— any departure in this case from 
the rule that the language of the contracts is 
to be construed according to its plain mean
ing. W arlike operations before or after a 
declaration of war, and warlike operations of 
States between which war begins without a 
declaration of war, are manifestly included in the 
warranty.

The case does not seem to me to raise the 
question, which was incidentally considered in the 
arguments for the appellants, whether warlike 
operations on the part of subjects of belligerents, 
undertaken on their own responsibility, could fall 
within a warranty against consequences of warlike 
operations. The decision of Bailhache, J. in the 
case which was mentioned of a merchant ship 
which rammed a floating object upon the sup
position that it was an enemy submarine and was 
held to be covered under a policy against conse
quences of warlike operations in respect of damage 
thereby suffered depends on its own facts and 
not now under review. The considerations which 
were material there do not arise here. Neither 
the Petersham nor the Serra committed any act 
of belligerency.

B r i t a i n  S t e a m s h i p  C o m p a n y  L i m i t e d  v . T h e  K i n g .
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As was pointed out by Bailhache, J., i t  is not 
suggested that the Petersham’s occupation at the 
time of her loss was other than peaceful. The 
present insurance as an insurance against conse
quences of warlike operations was, I  am satisfied, 
an insurance only against consequences of warlike 
operations in the proper sense of the terms “ war ” 
and “ warlike ” as they are used in relation to 
the warfare of belligerent States: (see H a ll on 
International Law, 7th edit., pp. 61 and 65).

The operation on the part of a combatant Power 
which is relied upon by the appellants in their 
petition of right is the issue by the Lords Com
missioners of the Adm iralty of “ Directions and 
Instructions with a view of safeguarding British  
and other mercantile tonnage from possible enemy 
action and the consequences thereof.” As is 
pointed out by the learned judge in the court 
below, these regulations were of a perfectly general 
character, not issued specifically to the Petersham 
and not issued with regard to the voyage she was 
on. The issuing of the regulations was a purely 
precautionary measure, and there was nothing in 
the situation of the Petersham at any material 
time which made the observance or them a warlike 
operation.

The statement of the facts appears to me to 
lead inevitably to the conclusion stated in the 
judgment. I  think, therefore, that the appeal 
fails.

The opinion expressed by the learned judge in  
the court below in the course of his judgment 
with regard to the sailing of vessels with convoy 
is the subject of appeal in the case of British  
In d ia  Steam Navigation Company Lim ited  v. 
Oreen and others and the Liverpool and London 
W ar Bisks Association Limited  (see post, p. 559), 
and I  do not think i t  necessary to discuss it  in 
connection with this appeal.

A t k i n , L .J .— This petition of right is brought 
upon the terms of a charter-party by which the 
Adm iralty chartered for an indefinite time the 
suppliants’ steamship the Petersham.

The material clauses of the charter-party are 
clauses 18 and 19. The intention of the parties, 
stated broadly, is plain. The suppliants were to 
bear the sea risks. The Adm iralty wera to bear 
the war risks as defined in clause 18. The 
wording of clause 18 is not as clear as i t  might 
be. The risks said to be undertaken are those 
which would be excluded from an ordinary 
policy by the ordinary Institu te f.o. and s. clause.

Logically to ascertain the effect of this, one 
has to see what risks were included in the 
ordinary policy, and then to consider the effect of 
this exception clause. I f  the exceptions were 
under that, the risks insured there to the extent 
that they were under would be irrelevant. B ut 
the case is as argued before us on the footing 
that the Adm iralty had undertaken to be 
liable for the risks mentioned in the exception 
clause as though they had issued a policy 
to cover such risks. And for the purposes 
of this case 1 shall assume that such is the true 
construction.

For the purpose of construction, however, i t  is,
I  think, relevant to consider how the contract 
comes to be presumed in these wordst bearing in 
wind the traditional values of most of the 
phraseology of contracts of marine insurance as 
established by commercial usage and prudent 
decisions of many countries.

The risks expressed to be taken by the 
insurers in the body of an ordinary L loyd’s policy, 
so far as they are relevant to war, do not appear 
to have altered since the time of the Napoleonic 
wars. They are now (see first schedule to the 
Marine Insurance Act 1906) as they were then : 
Men-of-war, enemies, takings at sea, arrests, 
restraints and detainments of all kings, princes, 
and people, together with the general clause, 
all the perils, &o., which is to be construed 
ejuidem generis.

This exception clause has grown. I t  appears 
to have begun in Napoleonic times by free of 
capture and seizure in ports of discharge. I t  
developed to free of capture and seizure generally. 
B y 1863 i t  was free of capture, seizure, and of 
hostilities or the consequences thereof.

In  1883 a general meeting of the underwriting  
community of the United Kingdom assembled at 
Lioyd’s adopted the clause in its present form, 
which adds to hostilities “ warlike operations ” : 
.(see Owen on Marine Insurance Notes and 
Clauses, 3rd edit., pp. 8, 9).

I  have not found an earlier use of the words 
“ warlike operations ” and I  think i t  probable 
that they arose out of the operations of our fleet at 
Alexandria. Operations conducted against 
persons who were in rebellion against a friendly  
Power, and without a state of war having been 
declared, were not operations in a war, but warlike 
operations.

The other point to be remembered is, as 
already noticed, that the words in their original 
collocation were meant to express exceptions 
from already ascertained risks— viz., those 
expressed in the ordinary policy of marine 
insurance. The words have to be applied to the 
loss in question.

The facts as stated in the petition are 
admitted. The Petersham appears to have beeD 
making an ordinary commercial voyage from  
Bilbao to Glasgow with a cargo of iron ore. 
She was under requisition by the A dm iralty on 
the terms of the charter T . 99, which is entitled 
“ Collier or Oiler Transport,” but does not 
expressly restrict the kind of cargo to be oarried. 
She was run into by the steamship the Serra, 
which struck her on the starboard side and Bunk 
her.

The Serra was a steamship belonging to the 
port of Bilbao, and was engaged on an ordinary 
commercial zoyage from Swansea to Barcelona 
via Bilbao with a cargo of patent fuel. Both 
ships were navigating without the usual navi
gating lights, the Petersham as alleged “ in  
accordance with Adm iralty -regulations and 
instructions,” the Serra as alleged “ by direction 
of the Adm iralty.”

I t  was assumed before us that both ships were 
so sailing without lights in pursuance of orders 
made under the Defence of the Realm Regulations 
r. 37. Such order was made under the Defence of 
the Realm Act 1914 (4 & 5 Geo. 5, c. 29) which 
provides as follows : “ His Majesty in Council 
has power, during the continuance of the present 
war, to issue regulations as to the powers and 
duties of the Adm iralty and Arm y Council, and 
of the members of H is M ajesty’s forces, and other 
persons acting in his behalf for securing the 
public safety and defence of the realm.” He may 
by such regulation provide for the punishment of 
offences against the regulations and in particular
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against any of the provisions of such regulations 
designed . , . (d) to secure the navigation of 
vessels in  accordance with directions given by or 
under the authority of the Adm iralty.

I t  is admitted that owing to the absence of the 
usual navigation lights the collision could not 
have been avoided by reasonable care and skill. 
I t  is said, therefore, that the loss here arose from  
warlike operations and the consequences thereof.

F irst, it  is said that navigating without lights 
was in itself a warlike operation. The absence of 
lights was for the protection of the vessels from 
enemy submarine attack which formed part of the 
declared belligerent policy of the enemy. The  
sinking of the vessel was, therefore, a consequence 
of a warlike operation, since i t  is admitted that 
the absence of lights made it  impossible to avoid 
the collision by reasonable care and skill.

Secondly, it  was said that at any rate the 
Adm iralty order was a warlike operation, and the 
sailing in pursuance of the order and the sinking 
were consequences.

The order in operation at the time of the 
collision will be found in the Defence of the 
Realm Manual, 5th edit., revised the 28th Feb. 
1918, at pp. 358-9, “ the areas in which submarines 
or raiders may be met vessels are to be carefully 
darkened from sunset to sunrise, and are to pro
ceed without navigation lights. These lights must 
be so arranged that they can be instantly shown 
to avoid collision and extinguished as soon as the 
danger of collision is past. Navigation lights, 
when specially ordered to be shown, must be 
dimmed to a visibility of less than two miles.” 
The order then proceeds to give directions for 
carrying out the order that visibility should be 
dimmed under a heading “ A dm iralty war 
instructions for British merchant vessels.”

I t  is not necessary in the present case to con
sider how and why the Serra beoame liable to 
obey British or Adm iralty instructions. The case 
was argued on the footing that there was no 
distinction between the two vessels in this respect.

W as the loss under these circumstances a 
“ consequence of warlike operations ? ” I  cannot 
think that i t  was. The clause must be read as a 
whole in connection with the context, and, on 
reading it, I  think that the expression “ warlike 
operations ” connotes the attributes of operations 
that form part of a series of acts of war, belli
gerent acts by combatant forces, whether offensive 
or defensive, “ hostilities ” between enemy nations 
at war with one another. “ W arlike operations” 
are included in “ hostilities,” but may range 
outside i t  as, for instance, where armed force is 
being used for putting down rebellion, or where 
neutral territory is being projected in anticipa
tion of war by defensive methods appropriate to 
war— eg , by laying down mines.

1 do not think that “ warlike operations ” need 
be directed to the immediate hurt of the enemy. 
I  incline to think that during war almost any 
action or movement of the combatant forces in the 
course of their combatant duties, while exercised 
in the area of war, could be included. A  ship is 
sunk by collision with a destroyer navigating 
without lights in the course of p itro lling  in 
search of submarines, or is sunk by collision with 
an armed warship steaming at fu ll speed without 
lights in the area of w a r: (British and Foreign 
Steamship Company Limited  v. The King. 14 
Asp. Mar. Law Cae. 121; 118 L . T. Rep. 640;

(1918) 2 K . B. 879). In  both these cases I  should 
have thought i t  clear that the vessel causing the 
loss was engaged in a “ warlike operation,” and 
the only question that would arise would be: 
W as the operation the proximate cause of the 
loss P |

I t  is to be observed that in the last-named case 
i t  was admitted on the part of the Crown that 
steaming without lights on the part of both vessels 
waB a “ warlike operation.” In  view of that 
admission and the undisputed facts in that case, 
and in view of the express reservation of the 
general question in the judgment of Scrutton, 
L .J ., I  cannot treat the decisions as governing 
the present case.

I  also think that a non-combatant while at sea 
may, for purposes of defence, engage in an aot of 
war— a “ warlike operation.” This is the case of 
the merchant ship that rams, or attempts to ram, 
an enemy submarine, held, as I  think rightly, 
to be a “ warlike operation,” even though it  be 
doubtful if  the object rammed w s b , in fact, an 
enemy submarine (MoOregor Company v. M artin  
Lloyd’s List, 17th June 1918).

B ut the above cases— and they may be m ulti
plied— appear to me to be essentially different 
from a loss suffered from a collision between two 
vessels, both of which are engaged in ordinary 
commercial traffic. The operation is the opera
tion of conveying goods by sea from one commer
cial harbour to another. The risk of collision is 
an ordinary risk of such an adventure. I t  is true 
that the voyage is performed in war time and 
under war conditions. I t  is an operation in war, 
but not a “ warlike operation.” L ike many other 
peaceful operations conducted in time of war i t  is 
conducted under different conditions from those 
of peace. The risks are increased; the risk of 
collision by sailing without lights ; the risk of 
stranding by sailing on unaccustomed routes; 
the risk of foundering; by difficulties in receiving, 
when needed, necessary repairs. B u t to 
increase marine perils by reason of war 
is not to convert them into war perils. The 
“ warlike operation ” is said to be sailing without 
lights.

I  asked, during argument, whether, while the 
vessels were sailing by day, they were engaged 
in a “ warlike operation,” or did they begiu 
the “ warlike operation ” when the sun went 
down ? I  am not conscious of having received an 
answer.

I f  regard is to be had to the natural meaning of 
the words, it  can be tested by reference to land 
operations. A n omnibus is proceeding with 
dimmed lights in darkened streets in pursuance 
of Government orders made for the protection of 
a city and its inhabitants from an attaok by 
hostile aircraft. Is  the omnibuB engaged in a 
“ warlike operation ” P and, if  by reason of the lack 
of light it  collides with a wayfarer or another 
omnibus, is the consequent in jury the conse
quence of a “ warlike operation,” and was the 
wayfarer similarly engaged in a “ warlike opera
tion ” ? Lights are, in pursuance of the saw0 
order, darkened in a public building, and a visitor 
by reason thereof falls and injures himself. Is h0 
the victim of a “ warlike operation ” ? .

To these inquiries the sole answer of counsel 
was a cautious protest against the introduction 
such mundane matters into the esoteric mysterie0 
of marine insurance.
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I  th ink that in  the contention of the appellants 
the major premise is Hung far too wide. I  have 
indicated what I  conceive to be the necessary 
restrictions as to meaning of warlike operations. 
I t  is unnecessary to deal with all the possible 
cases that may or may not come within the 
words. B u t in my opinion the present case is not 
a case within clause 19. And I  agree, therefore, 
that this appeal should be dismissed with costs.

Appeal dismissed.
Solicitors for the appellants, Holman, Fenwiclc, 

and Willan.
Solicitor for the Grown, Treasury Solicitor.

July 16, 17, and 31, 1919.
(Before W a r r in g t o n , D u k e , and A t k in , L .JJ.

B r it is h  I n d ia  St e a m  N a v ig a t io n  Co m p a n y  
L im it e d  v . G r e e n  a n d  o th e r s  a n d  L iv e r - 
po o l  a n d  L o n d o n  W a r  R is k s  A ss o c ia 
t io n  L im it e d , (a)

a p p e a l  f r o m  t h e  k in g ’s b e n c h  d iv is io n .
Marine insurance—Marine risks policy— War 

risks policy— “ Hostilities or warlike operations ”—  
Vessel navigated in  convoy under Admiralty 
control— Vessel stranded on rocks— Torpedoed by 
enemy submarine— Total loss of vessel— Whether 
due to warlike operations.

4  steamship homeward bound on a voyage from  
Egypt, one of four merchant vessels which were 
being navigated in convoy under Admiralty 
control, the escort being four warships, when 
in  the Mediterranean stranded on the rocks 
at midnight on the Is / M ay  1918. After lying 
there some hours she was torpedoed by an enemy 
submarine. The convoy had to traverse a 
part of the Mediterranean which was infested by 
enemy submarines ; and, with the object of avoid
ing an attack, the convoy steered a course more 
northerly than that usually adopted in  time of 
peace. The master of the vessel was bound to obey 
the orders of the officer commanding the escort. 
Efforts were made to get the vessel off, but they 
faded. On the 5th M ay there was a gale, and the 
vessel became a total loss. The vessel's position 
was hopeless from the first, and, even i f  she had 
not been torpedoed, she would still have been a total 
loss. The vessel was insured under two policies 
— one against marine risks, and the oilier against 
war risks. The material clause of (he two policies 
insured the vessel against “ all consequences of 
hostilities or warlike operations by or against the 
King'3 enemies whether before or after the declara
tion of war."

Held, that sailing in convoy was only a device 
adopted to avoid attack or to provide means of 
defence or escape in case an attack should be 
made, being part of a series of precautionary 
measures taken for the safely of merchant vessels ; 
and that there was no warlike operation of which 
it could be said that the loss was the consequence, 
inasmuch as the vessel was lost by stranding when 
sailing in  convoy on a course prescribed by the 
commander of the convoy,

Decision of Bailhache, J. reversed.

(“ ) by T . W .  M o r a a n  a n d  E . A . S c r a t c h l e y , E s q rs .,
Barrister »-»t-Law.

V o l . xiy., n . s.

T h e  plaintiffs claimed for a loss under two 
policies of marine insurance on their steamship 
M atiana, which was torpedoed while she was 
aground on K eith  Rocks in the Mediterranean.

By a policy dated the 13th March 1918 the 
Liverpool and London W ar Risks Insurance 
Association Lim ited insured the plaintiffs’ steam
ship M atiana  for 25,5001. against war risks. The 
material clause in the policy insured against “ all 
consequences of hostilities or warlike operations 
by or against the K in g ’s enemies.”

By a policy dated the 24th Dec. 1917, subscribed 
by the defendant, M r. R . H . Green, and other 
underwriters, the steamship M atiana  was insured 
for 284,7601., of which sum the defendant R . H . 
Green’s proportion was 25051. 9s. l id . ,  against 
marine risks.

The M atiana  was ono of four steamers going 
under convoy under Adm iralty control from  
Alexandria to the United Kingdom with a cargo 
of cotton. A t midnight on the 1st M ay 1918, 
when she was in the Mediterranean, she stranded 
on K eith  Rocks. According to the evidence, 
there was a chance that she might have been 
salved, and efforts were made to get her off, but 
they failed. A fter lying there about eleven 
hours she was torpedoed by an enemy submarine. 
On the 5th M ay there was a gale, and she became 
a total loss.

The learned judge found as a fact that her 
position was hopeless from the first, and that, even 
if  she had not been torpedoed, she would still l  ave 
been a total wreck.

The steamers, in accordance with the orders of 
the senior naval officer, pursued a zigzag course, 
and at the time of the stranding were sailing 
through a submarine-infested area, and some 
th irty  miles to the northward of the ordinary 
peace-time course. The master of the steamer 
8 fated that he was nine miles north of his 
reckoning, and so much nearer to the rocks. The 
night was dark, the steamers were on an un
accustomed course, and the currents were variable 
and their direction and force were unknown. 
The master was under the orders of a K in g ’s 
officer, and was not responsible for the course 
taken. H is business was to keep his position 
relatively to the other three ships.

The learned judge found as a fact that no 
negligence on the part of the master of the 
M atiana  was proved.

The plaintiffs claimed alternatively 25,500/, and 
interest from the war risks underwriters, or 
25051. 9s. 11c/. and interest from the marine risks 
underwriters.

The war risks underwriters said that the loss 
the M atiana  was due to a peril of the sea— 
namely, a stranding upon the rocks. The marin 
risks underwriters said that the loss was due to 
warlike operations.

On the 20th and 21st Feb. 1919 the case came 
on to be beard before Bailhache, J. sitting in the 
Commercial Court.

MacKinnon, K .C . and Lewis Noad for the 
plaintiffs.— The loss was due to a war risk. The 
M atiana  was sailing with other steamers under 
an escort of warships. She was zigzagging in 
accordance with the orders of a naval officer. The 
master was bound to obey such orders. There
fore the stranding of the M atiana  was due to a 
warlike operation. Moreover, if  she had not been 
torpedoed she might have been salved eventually.

3  U
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R. A. Wright, K .C . and Claughton Scott for the 
defendants the marine riBkB underwriters.—  
Steaming in a convoy under naval orders is a 
warlike operation or a consequence of hostilities. 
The navigation here was not in accordance with 
the ordinary rules of good navigation. The 
operation was carried on under the orders of the 
naval authorities and with the object only of 
protecting oneself against enemy action. That 
was a warlike operation : (see British and Foreign 
Steamship Company v. The King, 14 Asp. Mar. 
Law Oas. 121; 118 L . T . Rep. 640; (1918) 
2 K . B. 879).

Aspinall, K .C . and Raeburn for the war risks 
underwriters.— A t the time of the loss the 
M atiana  was not engaged in a warlike operation, 
but was engaged in a commercial venture. The 
loss was due to stranding upon the rocks, which 
was a peril of the sea. The stranding was due 
to the negligence of the master of the steamer or 
of the naval offioer in charge of the convoy or of 
both. I t  was not due to a warlike operation.

MacKinnon, K .O . replied.
I t  was decided by Bailhache, J. that no negli

gence on the part of the master of the M atiana  
or of the K in g ’s officer in charge of the convoy 
was proved ; that the loss of the ship waB due to 
warlike operations as the proximate and direct 
cause, for, although stranding is prim a facie a 
marine peril, yet, inasmuch as the vessel was 
sailing in convoy, which is a warlike operation, 
she was engaged in a warlike operation; and 
that, in the absence of negligence on the part of 
the master of the vessel, the stranding was due 
to warlike operations as the proximate and 
direct cause, and consequently the loss of the 
vessel fell on the war risks association to  the 
exoneration of the marine risks underwriters.

From that decision the defendants the L iver
pool and London W ar Risks Association Lim ited, 
now appealed ; and there was a cross-appeal by the 
plaintiffs as a precautionary appeal against the 
defendants the marine risks underwriters in the 
event of the appeal of the defendants the war 
risks association being allowed.

Aepinall, K .O. and Norman Raeburn, K  0 . for 
the appellants, the war risks association.

B. A. Wright, K .C . and Claughton Sco't for the 
respondents Green and others, the marine risks 
underwriters.

MacKinnon, K .O . and Leujis Noad for the 
plaintiffs, the appellants on the cross-appeal.

The arguments adduced in the court below 
were substantially repeated, and the material 
authorities there cited were again referred to.

Cur. adv. vult.
July 31.— The following written judgments 

were delivered :—
W a r r in g t o n , L .J .— See ante, p. 508.
D u k e , L .J .— In  the case of the M atiana  the 

underwriters against war risks appeal from the 
judgment of Bailhache, J. based upon a finding 
that the stranding and loss of this vessel were the 
consequences of a warlike operation. The learned 
judge held that sailing with convoy is a warlike 
operation, and on that ground held the appellants 
liable.

The M atiana  bad sailed from Alexandria for 
London with a cargo of cottcn together with

three other merchant steamships, under the pro
tection of a convoy of warships. Certain material 
facts with regard to thp voyage were admitted. 
The M atiana  would not have been allowed to sail 
except under convoy. H er master was bound to 
obey the orders of the naval officer in command of 
the convoy. T hat officer chose the route of the 
voyage. The region in the Mediterranean which 
the vessel had to traverse was frequented by enemy 
submarines. The object of the commander of 
the convoy was to bring the M atiana  and the other 
merchantmen safely through this region.

There were allegations of negligence which the 
learned judge found not proven, and as to which 
it  is sufficient to say that they had relation to the 
master’s unquestioning compliance with his sail
ing orders notwithstanding that the course, or the 
set of the currents in the locality, carried his 
vessel nine miles to the north of the course on 
which he assumed that she was, and headed 
her directly towards the rocks of the K eith  Reef, 
on which she stranded.

The learned judge did not deal with the con
tention of the appellants that the burden of 
proof upon the respondents included proof that 
the vessel was not lost by reason of negligence.

The question whether sailing with convoy was 
in the present case a warlike operation cannot be 
satisfactorily discussed without defining the terms 
*• convoy ” and “ sailing with convoy.” Both are 
commonly used, and were used in the court below 
and in this court with ambiguous meanings. 
“ Convoy ” can without departure from common 
use be applied indiscriminately to the naval 
escort, the protected merchantmen, and the 
flotilla which includes both. ‘‘ Sailing with 
convoy ” can be given a like varied meaning. 1° 
legal terminology, however, “ convoy ” is the 
proper name of the protecting naval force, and 
“ sailing with convoy ” is the sailing of merchant' 
men under protection of the K ing ’s ships : (s«e 
P ark’s Law of Insurance, 8th edit., p. 693). This 
clearly appears upon examination of the statutory 
provisions as to convoy, which extend from the 
Naval Discipline Act of Charles I I .  (13 Car. -• 
c. 9, s. 13) to the Naval Discipline Act 1866 
(29 &  30 T ic t. c. 109, bs. 30, 31) now in force.

I  select as illustrative phrases the following; 
“ Ships appointed for convoy,’’ in the statute of 
Charles I I ,  “ to sail under the convoy and pro
tection of such ship or ships, vessel or vessels, aj 
shall or may be appointed for that purpose,” a11“
“ to continue with Buch convoy and not to 
separate or depart therefrom without leave for 
the purpose from the officer having the command 
of such convoy,” in sects. 1 and 2 of the A c t  o t 
1803 (42 Gao. 3, c. 57), which prohibited sailing 
without convoy. I  refer also to sects. 30 and 31 
of the Act of 1866. ,

In  the present case some evidence was given of 
the practice as to convoy in the Mediterranean 
in 1918, but it  added nothing to the state of fact“ 
which was to be presumed from compliance wit® 
the general law. A ll that can be said upon the 
facts proved is that convoy was appointed by the 
Adm iralty for the Matiana, that she sailed wit® 
such convoy, and that her master was therefor0 
bound to conform to the orders of the coin- 
mander of the convoy, including that which “e 
the course of the vessel at the time in question-

Bearing in mind the distinction between 
convoy ard  the vessels under convoy, it become
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necessary to consider the case with, regard to 
each. To say that the sailing of merchantmen 
with convoy in times of war is necessarily a war
like operation is to make too general a state
ment. Neutral convoy has been well-known in 
waifare. The armed neutrality of the northern 
Powers of Europe between 1800 and 1810 and 
the provisional definition inserted in the Declara
tion of London a few years since with regard to 
“ neutral vessels under the convoy of a man-of- 
war flying the same flag ” are sufficient reminders 
of this fact.

Further, convoy has in past times been 
appointed for protection against p irates: (see 
Jeffery v. Legender, 3 Lessing, 320, as reported 
by Sergeant LsssiDg, who was engaged in the
case).

I t  is necessary to inquire whether in the present 
case there was a warlike operation of the warships 
engaged, or of the merchantmen, or of both. 
Counsel for the respondents seemed to me to 
assume that all operations of the warships of belli
gerents on the high seas must be warlike opera- 
lions, and presumably that any stranding of such 
a ship would be a stranding in consequence of 
warlike operations. That could be tested as 
matter of argument if  i t  were assumed that the 
course taken on the voyage here in question had 
put a vessel of the naval convoy in the position in 
which it  actually put the M atiana. Let i t  be 
assumed, however, that the naval vessels of the 
convoy were engaged in a warlike operation, can 
it  be said that the M atiana  was so engaged P

Three alternative modes of stating the case of 
the M atiana  were brought under discussion. She 
was said to have been navigated under naval 
orders for the belligerent purpose of “ breaking 
through ” enemy forces known to be operating in 
the region in question. She was aleo said to have 
been engaged with the convoy in defeating a. 
blockadeof the enemy against British tradecoming 
westward from Mediterranean ports, and to have 
been stranded in effecting that object. The 
control of merchant shipping assumed by the 
Adm iralty under the Defence of the Realm Acts 
and Regulations, and carried out by regulations 
as to convoy and other matters, was also said to 
be a warlike operation, and the sailing of the 
M atiana  under that control to be part of the 
operation.

W hether these were warlike operations and 
whether the M atiana  was engaged in these warlike 
operations or one of them is matter of fact. I  am 
satisfied that in point of fact the M atiana  was 
never ordered to do, never did, and never partici
pated iD, any warlike operation or belligerent act. 
She never lost her character of a merchant ship 
carrying merchandise. She sailed under naval 
protection in circumstances of peril, but at all 
times scrupulously observed the warranty con
tained in her insurance against war risks that 
she should be employed only in commercial 
Lading. The stranding, therefore, was not due 
to any warlike operation in which she was herself 
engaged.

So far as enemy action was concerned, 
>t is no doubt true that the course laid 
down by the commanding officer of the convoy 
was taken by reason of the presence of enemy 
submarines on the usual route—-the route from  
which the M atiana  was diverted. There was, 
however, no evidence of the presence or reported

presence of a submarine within range of the 
convoy and her charge at any material time. The 
deviation was made by way of precaution and not 
because of any immediate action of the enemy. 
The M atiana  was not stranded in any effort at 
escape from a present danger.

As was pointed out in Becker, Gray, and Co. v. 
London Assurance Corporation (14 Asp. Mar. 
Law Cas. 156; 117 L . T . Rep. 609; (1918) 
A . C. 101), there is a real distinction between 
“ loss by perils insured against and loss in 
avoiding them, loss by capture and loss by fear 
of it  ” : (per Lord Sumner, at p. I l l  of (1918) A. 0.). 
In  the present case the stranding was not an 
immediate consequence of any warlike operation 
of tbe enemy. So far as the K in g ’s forces were 
concerned there was no more than the choice of a 
course by which warlike operations could be 
avoided, but by which a convoyed vessel was acci
dentally put upon the rocks. The order of events 
in  the chain of consequences is th is : The state of 
war, the enactment of Defence of the Realm  
Regulations, the appointment of convoy, and tbe 
adoption of an ill-chosen course. To my mind 
these considerations Bhow that the owners of the 
M atiana  have no claim upon the underwriters 
against war risks.

I t  iB unnecessary to consider the questions 
raised with regard to negligence, or in particular 
the complaint of the appellants that the absence 
of affirmative proof of negligence was held to be 
conclusive of that matter as against them.

The appeal succeeds upon the ground that the 
loss was not within the terms of the policy.

A t k in , L. J.— This case raises a similar question 
to that in B rita in  Steamship Company Lim ited  
v. The King (ante, p. 507). Here the claim is 
not under a charter-party, but under a policy of 
marine insurance by which the assured are 
covered against war risks in the following 
clause 20 so far as material. This insurance is 
only to cover the risks of capture, seizure, and 
detainment by the K in g ’s enemies and the con
sequences thereof, or any attempt thereat, and all 
consequences of hostilities or warlike operations 
by or against the K in g ’s enemies whether before 
or after declaration of war. Clause 5 of the 
policy contains warranties which are as follows: 
[H is  Lordship read it, and continued:]

The vessel in question—the steamship M ah  ana 
— while sailing in the Mediterranean with convoy 
on a course directed by the senior naval officer 
in command of the escorting ships stranded on 
K eith  Reef which is situate north of the G ulf of 
Tunis, north-east of Biserta. She was carrying 
a cargo of cotton from Alexandria to the United  
Kingdom, and was in company with three other 
vessels similarly engaged.

The vessels had been taking a course  ̂ more to 
the north than usual in order to avoid a sub
marine-infested area, and a couple of hours before 
the stranding they had been directed to take a 
westerly course by a previously arranged direction 
of the oommander of the escort. Tbe master of 
the M atiana, when he received the pre-arranged 
signal, was about nine miles out of his reckoning, 
as he says was also the captain of one of the 
escorting vessels! I t  was suggested that negli
gence on the part of the master of the Matiana, 
or of the commander of the escort, was proved ; 
but the judge rightly held, as I  think, that the 
contention, if relevant, failed.
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I t  was further contended by the underwriters 
that to establish proximate causation the plaintiffs 
had affirmatively to prove that negligence of the 
master did not contribute to the loss, and that 
such proof failed. In  the view I  take it  is un
necessary to consider these questions, and I  
express no opinion upon them. There is no 
evidence to show why the commander of the 
escort ordered the course to be taken which 
exposed one or other of these convoyed ships to 
the risk of striking the reef in question.

I t  is said that the merchant ships sailing in 
convoy were engaged in a warlike operation, and 
that the loss was the consequence of the warlike 
operation. The learned judge in the court below 
has approved of that contention. H is reasons 
are to be found expressed in his judgment in 
B rita in  Steamship Company Limited v. The K ing 
(120 L . T . Rep. 275 ; (1919) 1 K .B . 575, at p. 580), 
which he delivered after hearing the argument in 
this case, and in his judgment in the present 
case (1919) 1 K . B. 632).

W ith  the distrust of my own judgment which 
I  always feel when differing from Bailhache, J., 
I  do not agree with his decision. I t  appears to 
me fallacious to identify the merchant vessels 
sailing with convoy with the warships which escort 
them. The warships are engaged in the warlike 
operation of protecting non-combatant vessels 
from the enemy. The merchant vessels are en
gaged in the peace-like operation of conveying 
merchandise by Bea. The sheep are not the 
shepherd, and are not engaged in the operation of 
shepherding. I t  is true that the merchant ships 
have to obey the instructions of the commander 
of the warships.

Sailing under convoy has been an incident of 
mercantile ventures in time of war for centuries, 
and for many years has been the subject of legis
lation. The Convoy Act in force in the early 
years of the nineteenth century (43 Geo. 3, c. 57) 
will be found set out in Abbott on Shipping 
(4th edit., 1812, p. 577). The preamble is : 
“ Whereas it  will add to the security of trade 
and prevent ship3 sailing without convoy except 
in certain cases.”

The present statutory provision regulating the 
respective duties of commander of the escort 
and masters of the merchant ships (apart from  
the temporary provisions of the Defence of the 
Realm Regulations) are to be found in the Naval 
Prize Act 1864 and the Naval Discipline Act 
1866, ss. 30 and 31. The latter A ct imposes a 
duty on a naval officer, amongst other things, not 
to demand money from any merchant or master 
for convoying any ships or vessels “ intrusted to 
his care,” and empowers him to enforce his orders 
by force of arms. The former Act, sect. 46, had 
already imposed a duty upon the masters to obey 
under penalty of 500Z. fine or one year’s imprison
ment. The lawful orders clearly include orders 
as to course to be taken. But the fact that non- 
combatants are in particular circumstances or 
in particular areas made subject to the orders of 
combatant officers conducting warlike operations 
does not appear to me sufficient ground for 
inferring that while obeying those orders they 
were engaged in warlike operations. I  can imagine 
that the lawB of war might press very hardly upon 
them if  a victorious enemy took the same view.

Following the reasoning T have adopted in the 
Petersham ease (ante, p. 507), I  come to the con

clusion that the M atiana  was not herself engaged 
in a warlike operation. B u t this is not sufficient 
in itself to decide the case, for i t  was urged that, 
at any rate, the loss was a consequence of a war
like operation by the commander of the escort in 
controlling the course of the convoyed ships. I  
doubt whether the giving of an order in  itself 
can ever be an operation. That which is done 
under this order constitutes the operation, and, to 
ascertain whether such operation is warlike or 
not, no doubt one must look to the position of the 
person giving the order, as well as to the nature 
of the order, and the person or persons by whom 
i t  is to be performed. B u t I  will assume that in 
giving the order when he did to take a particular 
course the commander was performing a warlike 
operation. Was the Iobs the consequence of it  '■

I  think that the clause should be construed in 
accordance with the general principles of insurance 
law as covering only the consequences proximately 
caused by hostilities or warlike operations. For 
this view one has the great authority of Willes, J- 
in Ionides v. Universal M arine Insurance Com
pany (8 L . T . Rep. 705; 14 0 . B. N . S. 259, 
at p. 289), intended to be approved, I  think, by 
Lord Halsbury in Anderson v. Marten (10 Asp- 
M ar. Law Cas. 494; 99 L . T. Rep. 254; (1908) 
A. 0. 334, at pp. 339 and 340).

I t  seems to be unnecessary to discuss the 
precise words in which the necessary relation of 
cause and effect should be described, for the lan
guage has been finally settled in the Marine 
Insurance A ct 1906, s. 55 (1). Subject to the 
provisions of this A ct and unless the policy 
otherwise provides, the insured is liable for any 
loss proximately caused by a peril insured 
against; but, subject as aforesaid, he is not liable 
for any loss which is not proximately caused by 
a peril insured against. This is the statutory 
rule, and, as stated by Lord Sumner, it  should 
always be rigorously applied in  insurance cases : 
(see Becher, Cray, and Co. v. London Assurance 
Corporation, 14 Asp. Mar. Law Cas. 156 ; 117 L- T* 
Rep. 609; (1918) A. O. 101, at p. 112).

In  the present case the naval commander 
changed the course at 9 3. A t  ten the order was 
given to zigzag; and at 11.15 the M a t i a n a  

struck the K eith  Reef, The actual loss was 
caused by an ordinary sea peril, that ° ‘ 
stranding. I t  seems to me impossible to say that 
the naval officer directed her on to the reef, ° r 
that her striking was the inevitable or even the 
probable consequence of his order. T hat she 
struck the reef was a mischance. I t  could not b0 
calculated. I t  was not presumably caused by hi® 
order. I t  was precisely the trend of mischanc0 
that constitutes a marine peril when voyaging 
in an unknown or unchartered route. ,

No doubt by taking the course she was order0*1 
the vessel was exposed to the risk of striking tb1* 
reef ; but in my view the true result of the ord0r 
was merely to expose the ship to a greater chant0 
of suffering a loss from marine peril. A  n&vil 
order to incur marine risks by taking a danger0“  ̂
channel, by sailing in a fog-bound area, by 
navigating a t fu ll speed, or, as in the case 0 
B rita in  Steamship Company Lim ited  v. The 
(ante, p. 553); without lights, does not proximal0 f  
cause the loss, i f  in fact the vessel suffer loeEI’ 
from collision or stranding. ,

The difference between the two chaM»®* 
referred to in the judgment of Erie, C.J. in 1
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case of Ionides v. Universal Marine Insurance 
Company (8 L . T . Rep. 705; 14 C. B. N . S. 
259, at p. 286) illustrates the point, though I  
think it  needs qualification. The Chief Justice 
takes the case of a vessel directly compelled by 
hostilities to navigate a mined channel. Loss by 
mines is a consequence of hostilities.

On the other hand, if  she is similarly compelled 
to navigate a narrow and dangerous channel and 
without negligence is stranded, loss by such 
stranding would, in my opinion, not he a conse
quence of hostilities. I  think Erie, C.J. would 
have so decided, though in  his illustration by 
omitting the special danger of the channel and 
introducing thq element of negligence the dis
tinction loses some of its value.

For these reasons, consistently with the 
provision of Ithe Marine Insurance A ct and with 
authority, I  feel myself bound to hold that the 
loss in the present case was not from a peril 
insured against, and that the judgment in the 
court below should be set aside and entered for 
the war risks underwriters. I t  follows that the 
plaintiffs’ appeal should be allowed and judgment 
entered for them against the marine risks under
writers. Appeal allowed.

Solicitors for the appellants, Bawle, Johnstone, 
and Co., agentB for H ill,  Dickinson, and Co., 
Liverpool.

Solicitors for the respondents, W illiam  A. 
Crump and Son; Waltons and Co.

H I G H  C O U R T  O F  J U S T I C E .

K IN G ’S B E N C H  D IV IS IO N .
A pril 3 and 4, 1919.

(Beforo B a t l t ia c h e , J.)
D u n l o p  B r o th e r s  a n d  Co , v. T o w n e n d . (a)

Marine insurance—Floating policy— Goods to be 
thereafter declared— Declaration by consignees—  
A ll goods except goods insured against war risks 
under Government scheme— Consignee’s liability to 
declare under floating policy consignments insured 
under Government scheme—Loss of consignment 
— Insurable interest—Policy run out— Marine 
Insurance Act 1906 (6 Edw. 7, c. 41), ss. 26 
and 29.

1'he plaintiffs effected a Lloyd’s floating policy for 
20001. upon produce andjor merchandise, to be 
thereafter declared and valued as per marine policy 
from certain ports in the East to the United King
dom against war risks. The plaintiffs’ interest 
was as consignees for sale in respect of selling 
commission, advances made or to be made and 
drafts accepted or to be accepted against shipments 
(within the terms of the policy) advised or made to 
them from time to time, save as to such shipments 
as the plaintiffs should be instructed by the shippers 
(whose instructions, i f  given, they were bound to 
carry out) to insure under the Government scheme 
of vjar risks insurance. The plaintiffs declared 
under the floating policy all the goods which came 
within the terms of the policy except such goods as 
they were instructed by their principals to insure

against war risks under the Government scheme. 
They duly declared against the policy a shipment 
of raisins from Bombay to Liverpool. This ship
ment was lost by enemy action while on the voyage. 
The question was whether the plaintiffs were 
justified in  failing to make declarations under the 
floating policy in respect of those consignments 
which they were instructed by their principals to 
insure against war risks under the Government 
scheme of war risk insurance, that arrangement 
not having been communicated to the underwriters 
of the floating policy. I t  was admitted that i f  the 
plaintiffs were bound to declare all the goods 
coming forward to them as consignees irrespective 
of whether they were instructed to insure them 
under the Government scheme or not, the floating 
policy had run off, as there ivere other consign
ments insured under the Government scheme which 
had not been declared by the plaintiffs.

Held, that on the true construction of sects. 26 and 
29 of the Marine Insurance Act 1906 the plaintiffs 
ought to have declared all the goods which came 
within the terms of the policy, irrespective of 
whether they were instructed to insure them under 
the Government scheme or not, and that therefore 
the policy had run off and the claim failed.

P r e l i m i n a r y  point of law. The plaintiffs sued 
the defendant, who was an underwiter, on a 
floating policy of marine insurance dated June 
1916, to recover from him his proportion of the 
sum of 16651. in respect of the loss of a number of 
cases of raisins.

The policy was a Lloyd’s floating policy for 
20001. and was effected by the plaintiffs, Dunlop 
Brothers and Co. in June 1916, upon produce and 
and (or) merchandise to be thereafter declared 
and valued as per marine policy from certain 
ports in the East to any ports in the United  
Kingdom against war risks only.

The plaintiffs delivered particulars of the 
interest intended to be covered, as follows :

Tha p la in tiffs ’ in te res t was as consignees fo r  sale 
in  respect o f se lling commission, advances made o r to  be 
made and dra fts  accepted o r to  be accepted against 
shipments (w ith in  the term s o f the  po lioy) advised or 
made to  them  fro m  tim e  to  tim e , save as to  such sh ip 
ments as the p la in tiffs  should be in s tru c te d  b y  the  
shippers (whose ins truc tions, i f  g iven, they were bound 
to  ca rry  ou t) to  insure under the Governm ent scheme of 
w ar risks  insurance.

The plaintiffs declared under the floating policy 
all the goods which came within the terms of the 
policy except such goods as they were instructed 
by their principals to insure against war risks 
under the Government scheme of war risks 
insurance, and not under the policy.

They duly declared against the policy a ship
ment of 770 cases of raisins from Bombay for 
Liverpool per steamship Karema the proportion 
of the value thereof attaching to the policy being 
1665?.

The Karema was sunk by enemy action in 
November while on a voyage to Liverpool, and 
the raisins were lost.

The defendant by his defence did not admit 
that the plaintiffs were interested in the policy as 
alleged, or that the insurance was intended to 
cover such alleged interest. H e also alleged that 
there were many other consignments covered by 
the policy which should have been declared(<*) Reported b j T. W. ÎIOHQAN, Eaq., Barrister-^ Law*
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thereon and which if  they had been declared 
would have exhausted the policy.

The question of law to be determined was 
whether the plaintiffs were justified in failing to 
make declarations under the floating policy in 
respect of those consignments which they were 
instructed by their prinqipals to insure against 
war risks under the Government scheme of war 
risk insurance.

This question was ordered to be tried as a 
preliminary question of law.

Leek, K .C . and Raeburn for the plaintiffs.
R. A. Wright, K .C . and Simey for the defen. 

dants.
The following authorities were referred to ;

M arine Insurance A c t 1906 s. 26, sub-s. (3 ) ; s. 29, 
sub s. 3 ;

Reliance M a rin e  Insurance Company v . Duder, 
106 L .  T . Rep. 936 ; 12 Asp. M . C. 223 ; (1913) 
1 K . B . 265 ;

Scott v. Globe M a rin e  Insurance Company, (1896) 
1 Com. Cas. 370 j

Stephens v . A us tra las ian  Insurance Company, 
27 L . T . Rep. 585 ; L . Rep. 8 C. P. 18.

B a i l h a c h e , J.— In  this case the plaintiffs sue 
an underwriter upon a floating policy of marine 
insurance, dated the 10th June 1916, in respect 
of the loss of a number of cases of raisins. The 
policy describes the subject-matter of the in
surance to be “ produce and/or merchandise,” and 
i t  is insured from certain ports in the Bast to the 
United Kingdom against war risks only. The 
reason for that is that the marine risks were 
covered on the other side; but i t  was not con
venient to cover the war risks in the East, so that 
was done in London.

The case comes before me upon a question of 
law, on the assumption that certain particulars 
delivered by the plaintiffs in this case are correct. 
Those particulars are ss follows : “ The plaintiffs’ 
interest was as consignees for sale in  respect of 
celling commission, advances made or to be made 
and drafts accepted or to be accepted against 
shipments (within the terms of the policy), 
advised or made to them from time to time, save 
as to such shipments as the plaintiffs should be 
instructed by the shippers (whose instructions, if  
given, they were bound to carry out) to insure 
under the Government scheme of war risks 
insurance.”

The point to be determined really turns on the 
last words, “ save as to such shipments as the 
plaintiffs should be instructed by the shippers 
whose instructions if  given they were bound to 
carry out) to insure under the Government 
scheme of war risks insurance.”

I t  arises in this way. The plaintiffs are the 
agents of certain people in the East for the sale 
of their goods in this country. The goods are 
shipped to the plaintiffs, who made advances 
from time to time in respect of the goods, and 
therefore the plaintiffs were interested in their 
Bafe arrival by reason of the selling commission 
which they would make if  they arrived, and of the 
advances which they made against them before 
anival. The plaintiffs took out this floating 
policy with reference to those goods. They 
declared under this floating policy all the goods 
which came within the terms of the policy except 
such goods as they wore instructed by their

principals in the East to insure against war risks 
under the Government scheme of war risks insur
ance and not under this policy.

The question to be determined in this case is 
whether the plaintiffs were justified in failing to 
make declarations under this floating policy in 
respect of those consignments which they were 
instructed by their principals to insure against 
war risks under the Government scheme, that 
arrangement not having been communicated to the 
underwriters of this policy.

I t  is agreed that if the plaintiffs were bound to 
make declarations of all the goods which came 
forward to them as consignees irrespective of 
whether they were instructed to insure them 
under the Government scheme or not the floating 
policy had run off and the claim fails.

Those are the assumptions and the circum
stances in which the case comes before me to be 
tried.

When a floating policy on goods is taken out 
the assured contemplates that goods will be 
coming forward in which he or the person on 
whose behalf he takes out the floating policy will» 
at any rate at the time of the loss, have an insur
able interest. The floating policy might be taken 
out because of the insurable interest of other 
persons on whose behalf the floating policy i8 
taken out. There are many kinds of insurable 
interest. The most obvious and most complete 
is the insurable interest of an owner in goods, but 
from that fu ll and complete interest down to the 
smallest that can be covered by insurance there 
are many varying degrees of insurable interest. 
I t  is sufficient that the person on whose behalf 
the policy is taken out has some pecuniary interest 
which would be safeguarded by the safe arrival 
of the goods, and be injured by the failure of the 
goods covered by the floating policy to arrive.

Under the Marine Insurance Act 1906 it  is not
necessary that the interest which the assured 
intends to insure should be declared to the under
writer. That is provided by sect. 26, suh-sect. 
which is in these term s: “ The nature and extent 
of the interest of the assured in the subject- 
matter insured need not be specified in the 
policy.” _ ,

Sub-sect. 3 of the same section provides tha 
“ where the policy designates the subject-matte 
insured in general terms, it  shall be construed to 
apply to the interest intended by the assure 
to be covered.” ,

Sub-sect. 3 has bean the subject of a good deâ  
of judicial criticism on the ground that it * 
difficult to understand. I  think the chief dituj 
culty about it  is duo to the fact that the wor 
“ interest ” is very often used in marine i n s u r a n t  
in  two senses. , 0

I t  is very often used to mean the nature of 1 
interest which the assured has in the subjec^ 
matter of the insurance, and it  is also often us 
in the looser sense to indicate the subject-mat 
of the insurance itself. When, however, the sa 
section of an Act of Parliament contains the wo 
“ subject-matter ” and the word “ interest ll3r(j 
together it  seems to me quite clear that the j 
“ interest ” must be construed in its stricter a ^  
proper sense. I  think that sub-sect. 3 me 
that where the policy designates the 0i
matter insured in general terms, as, for iaeta ^  
in  this case, merchandise, it  shall be construe 
apply to the interest—that is to say, the pecum
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o r in su ra b le  in te re s t w h ich , th e  assured in te n d e d  
shou ld  be covered, w he the r th a t  in te re s t be th a t  
o f th e  ow ner o r w h e th e r i t  be th a t  o f  a person w ho 
has m ade advances, o r  o f  a person w ho is  in te re s te d  
in  th e  safe a r r iv a l o f th e  goods b y  reason o f  th e  
com m iss ion  w h ich  he sh a ll g e t on  th e  sale, and , 
o f course, th e  p o lic y  app lies to  a case w here a 
person takes o u t a f lo a tin g  p o lic y  n o t to  cover an y  
p e cu n ia ry  in te re s t o f h is  own, b u t  to  cover th e  
l ia b il it ie s  and  in te re s t o f  persons on  whose b e h a lf 
he is  in s tru c te d  to  insure .

T h a t in te re s t need n o t be declared, b u t  th e  la w  
is  th a t  th e  p o lic y  s h a ll o n ly  cover th e  in te re s t 
w h ich  i t  is in te n de d  to  cover. A n  il lu s t ra t io n  o f 
th e  e x te n t to  w h ich  a flo a tin g  p o lic y  w ith  no 
declared in te re s t m a y  be extended to  cover th e  
in te re s t in te n de d  to  be covered is to  be 
fo u n d  in  Stephens v. Australian Insurance 
Company (1 A sp . M a r. L a w  Cas. 498 ; 27 L .  T . 
R ep. 585; L .  Rep. 8 C. P . 18). A n  i l lu s t r a 
t io n  show ing  how  s t r ic t ly  a p o lic y  in  genera l 
te rm s  is  l im ite d  to  th e  in te re s t w h ich  i t  was 
o r ig in a lly  in te n de d  shou ld  be covered b y  th e  
assured, is  to  be fo u n d  in  Scott v. Globe Marine  
Insurance Company (1 C om . Cas. 370). T h a t was 
a case in  w h ich  a c a rr ie r  to o k  o u t a flo a tin g  p o lic y  
to  cover th e  goods o f such o f  h is  consignees as 
shou ld  in s t ru c t  h im  to  in su re  a g a in s t th e  r is k s  o f 
ca rriage . I t  so happened th a t  the re  was a loss o f 
goods in  respect o f w h ich  he was p e rso n a lly  
lia b le , and he endeavoured to  m ake a dec la ra 
t io n  u n d e r th a t  p o lic y , w h ich  he had n o t ta ke n  
o u t on  h is  ow n b e h a lf o r to  cover an y  in te re s t 
o f h is  o w d , fo r  th a t  loss, and  i t  was h e ld  th a t  
inasm uch  as th a t  was n o t th e  in te re s t w h ich  he 
had o r ig in a lly  in te n de d  to  cover, he cou ld  n o t do 
th a t.

H e re  th e  in te re s t w h ich  the  p la in t if fs  in tended  
to  cover was th e ir  in te re s t as persons s e llin g  goods 
on com m ission, in  respect o f  th e ir  com m ission  and 
advances on goods com ing  fo rw a rd  fro m  th e ir  
p r in c ip a ls  in  th e  E a s t. T he  s u b je c t-m a tte r  is 
w ide enough to  cover a l l  th e  dec la ra tions  w h ich  
i t  is  sa id o u g h t to  have been made, and th e  
in te re s t a lso is  w ide enough to  cover th e  dec la ra 
tio n s  w h ich  o u g h t to  have been made. I t  is. 
however, suggested th a t th e  in te re s t m ay be 
l im ite d  because th e  p r in c ip a ls  fro m  tim e  to  t im e  
gave in s tru c tio n s  to  th e  p la in t if fs  n o t to  insu re  
p a r t ic u la r  goods w h ich  came fo rw a rd  in  th e  
o rd in a ry  w ay w ith  these u n d e rw rite rs , b u t  to  
insu re  them  w ith  th e  w ar r is k  u n d e rw rite rs .

In  m y  o p in io n  th a t  is  n o t a l im ita t io n  o f  the  
in te re s t a t  a ll.  T he  in te re s t o f  th e  p la in t if fs  was 
p rec ise ly  th e  in te re s t w h ich  th e y  had o r ig in a lly  
in te n de d  to  insu re  u n d e r th is  po licy , and these 
in s tru c tio n s  to  them  by th e ir  p r in c ip a ls  in  no w ay 
a ffected o r  l im ite d  th e ir  in te re s t o r a lte re d  i t  in  
th e  s lig h te s t degree. T h e y  were m ere ly  in s tru c 
tions  th a t  instead  o f in s u rin g  w ith  A . th e  p la in t if fs  
shou ld  in su re  p rec ise ly  th e  same in te re s t w ith  B . 
A s  1 unders tand  th e  w o rk in g  o f  f lo a tin g  po lic ies  
i t  is an essentia l p r in c ip le  th a t  d ec la ra tions  m u s t 
be made o f a l l  goods w h ich  come w ith in , th e  te rm s 
o f th e  p o lic y  to  w h ich  th e  in te re s t in te n de d  to  be 
covered a t  th e  t im e  o f  th e  flo a tin g  p o lic y  is  ta ke n  
o u t a ttaches : see M a r in e  In su rance  A c t  1906, 
sect. 29, sub-sect. 3.

T h e  goods abou t w h ich  th e  question  arises in  
th is  case were goods w h ich  came w ith in  th e  te rm s 
o f th e  p o licy . T h e y  were goods to  w h ich  th e  
in te re s t o f the  p la in t if fs  a ttached, b u t  th e y  were

goods in  respect o f  w h ich  th e  p la in t if fs  had 
in s tru c tio n s  to  in su re  w ith  som ebody else. T he  
fa c t  th a t  th e y  had  in s tru c tio n s  to  insu re  these 
goods w ith  somebody else seems to  me to  be 
w h o lly  im m a te r ia l. I t  in  no w ay a ffec ts  th e ir  
in te re s t, and  th e y  cou ld  no m ore  a c t on these 
in s tru c tio n s , to  th e  d e tr im e n t o f  th e  de fendan t, 
th a n  th e y  cou ld  se lect fo r  them selves w h a t goods 
th e y  w o u ld  declare and  w h a t goods th e y  w o u ld  
n o t declare u n d e r th e  p o lic y .

I t  seems to  me th a t  th is  is  re a lly  q u ite  a p la in  
case, and upon  th e  t ru e  c o n s tru c tio n  o f sections 
26 and 29 o f  th e  M a r in e  In su ra n ce  A c t  1906 the  
p la in t if fs  o u g h t to  have made those dec la ra tions 
w h ich  th e  de fendan t says shou ld  have been made 
on th is  p o lic y .

I f  th is  is  r ig h t  th e n  upon  th e  fa c ts  w h ich  are 
a d m itte d  th e  p o lic y  has ru n  o ff. I n  th e  re s u lt 
th e re  m u s t be ju d g m e n t fo r  th e  de fendan t.

Judgment fo r the defendant.
S o lic ito rs  fo r  th e  p la in t if fs ,  R . Greening 

and Co.
S o lic ito rs  fo r  th e  de fendan ts , Thomas Cooper 

and Co.

iKaval |pri3e tribunal.

March 28 and June 5 ,1919.
(B e fo re  L o rd  P h i l l i m o r e , A d m ira l o f  the  

F le e t S ir  G e o r g e  C a l l a g h a n , and S ir  G u y  
F l e e t w o o d  W i l s o n ).

T h e  D e r f f l i n g e r  a n d  o t h e r  S h i p s , (a )

Prize— Naval Prize Tribunal—Naval Prize Fund 
— Payments to be made into fund under Royal 
Proclamation —  Droits of Crown —  Droits of 
Admiralty—Naval Prize Act 1918 (8 Ji 9 Geo. 5, 
c. 30)— Royal Proclamation of the 15th Aug.
1918.

By Royal Proclamation, dated'the Ihth Aug. 1918 
and made under the Naval Prize Act 1918 (8 9
Geo. 5, c. 30), His Majesty declared it to be his 
intention to grant to the naval and marine forces 
of the Crown the proceeds of the prizes captured 
during the war which should be declared by the 
Naval Prize Tribunal, constituted under the above- 
named Act, to be droits of the Crown. Outing to 
the complex conditions of modern naval warfare 
the tests laid down in the Order of Council of 
1665-6 as to the distinction between droits of the 
Crown and droits of Admiralty— which latter now 
revert to the Exchequer— became an impossibility 
in the literal sense, and various tests have been 
applied by the Naval Tribunal, constituted under 
the Naval Prize Act 1918, as to what should be 
held to be . droits of the Crown and what should le 
droits of Admiralty. To these typical cases, as 
decided in the case of T he  A bonem a and o th e r 
S h ips (120 L . T . Rep. 252 ; (1919) P. 41), the 

following are now added :
(a) Where enemy vessels are compelled under any 

circumstances to leave foreign ports and are after
wards captured on the high seas, the proceeds are- 
droits of the Crown and not of the Admiralty, and 
go to the Naval Prize Fund.

(b) Where an enemy vessel sailing under the enemy 
flag and owned by an enemy company, in which,

a )  R e p o r te d  by J . A .  s l a t e s , E B q ,, B a r r ia t e r - a t - L a w .
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however, a neutral company has the whole interest, 
is captured and condemned as prize, but afterwards 
released to the neutral company on the grounds of 
policy, the value of the vessel, together with interest 
should be paid into the Naval Prize Fund,

(c) Where contraband goods are consigned by 
neutrals to other neutrals, and upon seizure are 
condemned as prize on the ground of having an 
enemy destination, but a portion of the proceeds 
is afterwards paid to the claimants on the grounds 
of policy, there is no claim upon the Exchequer to 
bring into the Naval Prize Fund the amount paid 
out to the claimants.

(d ) Where contraband goods, originally intended for 
a neutral country, are seized, and proceedings are 
taken in  respect of the same in  the Prize Court, 
but instead of carrying the matter to adjudication 
the Crown enters into an arrangement, prior to the 
passing of the Naval Prize Act 1918, whereby the 
contraband goods are released and delivered to the 
Crown and afterwards sold at a profit, no allowance 
is to be made in  respect of the same for the 
payment of any sum by the Exchequer into the 
Naval Prize Fund.

I n  these cases va rious  p o in ts  arose fo r  th e  con 
s id e ra tio n  o f th e  N a v a l P r iz e  T r ib u n a l,  a c o u rt 
s p e c ia lly  estab lished  u nder th e  N a v a l P r iz e  A c t  
1918, as to  w h e th e r ce rta in  m oneys shou ld  o r 
shou ld  n o t be p a id  in to  th e  N a v a l P r iz e  F u n d , as 
be ing  d ro its  o f th e  C row n .

T h e  w hole  question  as to  d ro its  o f th e  C ro w n  
and d ro its  o f  A d m ira l ty  is  fu l ly  set o u t and  d is 
cussed and th e  a u th o r it ie s  c ite d  in  th e  case o f 
The Abonema and other Ships (1 2 0 L . T . R ep. 252 ;
(1919) P . 41). These cases are a d d it io n a l types 
o f cases w h ich  were b ro u g h t be fore  th e  N a v a l 
P r iz e  T r ib u n a l fo r  cons ide ra tion .

T h e  Dtrfflinger, to g e th e r w ith  s ix  o th e r enem y 
vessels were in  E g y p tia n  p o rts  a bou t th e  t im e  of. 
th e  o u tb re a k  o f th e  G rea t W a r  in  1914. I n  O ct. 
1914 they were ta ke n  by th e  E g y p t ia n  a u th o r it ie s , 
a t  tb e  in s t ig a t io n  o f  th e  B r i t is h  G ove rnm ent, and 
tow ed o u t to  sea beyond th e  th re e  m iles  l im i t  
w here th e y  were seized b y  B r i t is h  c ru isers  and 
ta ke n  back in to  E g y p t ia n  p o rts  as p rizes and 
the re  d e a lt w ith  as such. T he  question  was 
w h e th e r th e  proceeds fo rm e d  d ro its  o f  th 6  G row n 
o r  were d io ita  o f A d m ira lty .

T h e  Forde was a N o rw e g ia n  vessel c a rry in g  
con traband , w h ich  came in to  th e  D ow ns and was 
seized there . I t  was a d m itte d , on b e h a lf o f  th e  
E xchequer, th a t  th e  proceeds were d ro its  o f  the  
C row n , and no a rg u m e n t was th e re fo re  adducod 
us to  th e  same.

I n  th e  o th e r cases th e  p o in t fo r  co n s id e ra tio n  
was w hether tb e  C row n , h a v in g  released sh ips o r 
goods fo r  p o lit ic a l o r  o th e r cons ide ra tions , o u g h t 
in  any case to  account fo r  th e  values in vo lve d  to  
th e  N a v a l P r iz e  F un d .

T he  Attorney-General (S ir  G o rd o n  H e w a rt, K .C .) 
and  Pearce Higgins, fo r  tb e  E xchequer.

S ir  R. B. D. Acland, H .C . and  C a p ta in  Maxwell 
Anderson, R .N ., fo r  th e  N a v a l and  M a r in e  
Forces. Cur. adv. vult.

S t e a m s h ip s  D e r f f l i n g e r , P in d o s , R o s t o c k , 
H e l g o l a n d , A c h a i a , C o n c a d o r o , a n d  
M a r q u is  B a c q u e h e m .
June 5 .— L o rd  P h i l l i m o r e .— T h e  ju d g m e n t 

w h ich  I  am  a b o u t to  d e live r deals w ith  th e  
va riou s  casts w h ich  were a rgued  be fore  th is

t r ib u n a l on the ,28 th  M a rc h  las t, and as to  w h ich  we 
reserved o u r decision.

T h e  f ir s t  case we had  to  cons ide r was th a t  o f 
five  G erm an  vessels, th e  Derfflinger, Pindos, 
Rostock, Helgoland, an d  Achaia, and  tw o  A u s tr ia n  
vessels, th e  Concadoro an d  Marquis Bacquehem, 
w h ich  e ith e r were in  E g y p t ia n  p o rts  a t  the 
b e g in n in g  o f  th e  w ar, o r  reached th e m  s h o rtly  
a fte rw a rd s . A l l  o f th e m  b u t  th e  Marquis 
Bacquehem dec lined  to  q u it  p o rt, an d  a ll 
rem a ined  the re  t i l l ,  u n d e r co m p u ls io n  b y  the 
E g y p t ia n  a u th o r it ie s , th e y  received on  board  a 
B r i t is h  crew  s u ffic ie n t to  n a v ig a te  th e m  outside, 
te r r i to r ia l  l im its .  W h e n  th e y  had been so 
n a v iga ted  th e y  were fo rm a lly  ca p tu re d  b y  some 
B r i t is h  com m issioned m en-o f-w ar, and were taken  
to  A le x a n d r ia , where th e y  were condem ned as 
p rize , e ith e r b y  th e  E g y p t ia n  P r iz e  C o u rt o r  by 
th e  J u d ic ia l C o m m itte e  o f th e  P r iv y  C o u n c il 
upon appeal. T he  question  to  be decided is 
w h e th e r tb e  seizures w h ich  led to  condem nation  
are to  be considered as h a v in g  been made when 
possession was ta ke n  o f  th e  vessels in  p o r t  before 
th e y  sa iled o u t, o r  as be ing  m ade by  th e  m e n -o f-  
w a r who p e rfo rm e d  th e  a c t o f  fo rm a l cap tu re  
a t  sea. I n  th e  f ir s t  case, s u b je c t to  an y  question 
w h ic h  m ig h t arise  between th e  B r i t is h  C ro w n  and 
th e  G ove rn m e n t o f  E g y p t,  th e y  w o u ld  be d ro its  
o f A d m ira l ty  and  pass to  th e  E xchequer. I n  the 
la t te r  ease th e y  w o u ld  be d ro its  o f  th e  C row n  
and  pass in to  th e  N a v a l P r iz e  F u n d .

A t  th e  t im e  w hen these th in g s  were done, 
T u rk e y  was n o t a t  w a r w ith  G rea t B r i ta in ,  and 
E g y p t  s t i l l  rem a ined  u n d e r th e  su ze ra in ty  o f the  
O tto m a n  P o rte , and  d u r in g  th e  l i t ig a t io n  i t  was 
con tended on beha lf o f these G e rm an  vessels th a t 
E g y p t  m u s t be he ld  to  have been a t th a t  tim e  a 
n e u tra l c o u n tr y ; b u t  th e  P r iv y  C o u n c il re jected  
th is  v iew , h o ld in g  th a t  th e  te r r i to ry ,  w he the r 
n e u tra l o r  n o t, was in  th e  a c tu a l m il i ta ry  posses
sion  o f  th e  B r i t is h  C row n . W h e th e r, even i f  th is  
were so, cap tures in  p o r t  w o u ld  in u re  to  tbe 
b e n e fit o f  th e  E g y p t ia n  G o ve rn m e n t was, in  the 
o p in io n  o f C a to r, J ., o f th e  C o u rt o f A le x a n d ria , 
a d o u b tfu l p o in t ; and  when he a d jo u rn e d  the 
le a d in g  case on th is  su b je c t fo r  ce rta in  fu r th e r  
inq u ire s , he d irec te d  th a t  o p p o r tu n ity  shou ld  be 
g ive n  to  th e  E g y p t ia n  G o ve rn m e n t to  p u t  in  a 
c la im . B u t  th a t  G o ve rn m e n t dec lined  to  do so, 
and  th e  m a tte r  th e re fo re  rests to  be decided solely 
between th e  B r i t is h  E xch e q u e r and  th e  B r it is h  
F lee t.

I t  was u rged  before  us, on b e h a lf o f  the 
E xchequer, th a t ,  fo r  th e  purpose  o f  dec id ing  
w h e th e r th e  sh ips were la w fu l p riz e  o r  n o t, bo th  
th e  P r iz e  C o u rt a t  A le x a n d r ia  and  th e  J u d io ia 1 
C o m m itte e  h ad  gone beh ind  th e  fo rm a l captures 
a t  sea, and  had  looked  to  th e  a n te r io r  c irc u m 
stances. and decided th e  severa l oases w ith  
reference to  those c ircum stances, and th a t  we 
shou ld , in  th e  same way, lo o k  to  th e  an te rio r 
c ircum stances and  conclude fro m  them  th a t  the 
cap tu res a t  sea were m ere ly  fo rm a l acts, and  th a t 
th e  vessels had in  t r u th  been seized w h ile  they 
were in  p o rt,  and  m oved o u t to  sea u nder the 
c o n s tra in t o f  su p e rio r fo rce, and  th a t  th e  so-called 
cap tu res a t sea were, in  fa c t, m ere ly  incident»- 
Bteps in  th e  subsequent dea lings  w ith  vessel® 
w h ich  had been a lrea d y  cap tu red . f

B u t,  i f  th is  were so, th e  w hole  p rocedure 
m o v in g  these vessels fro m  an E g y p t ia n  p o rt out 
to  sea, b r in g in g  th e m  in to  reach o f a man-of-w»r<
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s u b m itt in g  them  to  a fo rm a l cap tu re  and b r in g in g  
them  back to  an. E g y p t ia n  p o rt, was an unneces
sa ry  r is k  and  expense, a p u re ly  d ra m a tic  and  
a lm o s t fa rc ic a l ac t. I t  is  n o t fo r  us to  in q u ire  
m in u te ly  in to  th e  p o lit ic a l cons ide ra tions w h ich , 
o w in g  fer? th e  p e c u lia r p o s itio n  o f E g y p t,  and the  
c o n v e n tio n  w h ic h  fo r  some purposes n e u tra lises  
the  Suez C ana l, a p p a re n tly  induced  H is  M a je s ty ’s 
G o ve rn m e n t to  o rd a in  th is  m e thod  o f procedure. 
I t  is  obvious th a t  e ith e r w ith  a v ie w  o f a vo id in g  
offence, o r  because i t  was d o u b tfu l w h e th e r seizure 
in  p o r t  w ou ld  be he ld  to  w a rra n t a co n dem na tion  
as p rize , i t  was de te rm ined  to  have w h a t m ay  be 
ca lled  a c lean a c t o f  cap tu re  a t sea, and  th a t  th e  
t i t le  to  tre a t these vessels as p riz e  was in te n de d  
to  be res ted  upon th e  ca p tu re  a t  sea ; and, th is  
be ing  so, m y  colleagues and  I  agree th a t  we m u s t 
h o ld  th a t  these cases m u s t be trea te d  as captures 
a t  sea, and as d ro its  o f  th e  C row n, and th a t  th e  
proceeds m u s t in  accordance w ith  th e  p rov is ions  
o f th e  R o y a l P ro c la m a tio n  o f th e  1 5 th  A u g . 1918 
go to  the  N a v a l P r iz e  F u n d .

S t e a m s h ip  F o r d e ,

L o rd  P h i l l i m o r e . — T he  n e x t case w h ich  we 
had to  de te rm ine  is ta ke n  as a ty p ic a l case fo r  th e  
Purpose o f a sce rta in in g  w h a t is  to  happen to  
vessels w h ich  came in to  th e  D ow ns and were the re  
seized, w ith  th e  re s u lt  th a t  th e y  o r  th e ir  cargoes 
o r  parce ls  o f  th e ir  cargo were u lt im a te ly  con
dem ned as p rize . T he  ty p ic a l case is th a t  o f th e  
s team sh ip  Forde. She is  a N o rw e g ia n  vessel, 
w h ich  on th e  22nd Ja n . 1916, in  th e  course o f  a 
voyage fro m  B ra z il to  C h r is t ia n ia , en tered  th e  
D ow ns. She had as p a r t  o f he r cargo  a la rge  
q u a n tity  o f coffee, o u t o f  w h ich  3750 bags have 
been condem ned as p rize .

I t  was u nders focd  th a t  we shou ld  have to  
d e te rm ine  w h e th e r cap tures in  th e  D ow ns were 
to  be tre a te d  as cap tures a t  sea, in  w h ich  case 
th e y  w ou ld  be d ro its  o f th e  C row n, o r  w he ther 
th e  D ow ns were to  be trea te d  as a p o r t,  creek, o r 
road  o f th is  k in g d o m , in  w h ich  case th e  p a te n t o f 
th e  L o rd  H ig h  A d m ira l w o u ld  g ive  th e  cap tu re  
fo  h im , and th e  proceeds w ou ld  go to  th e  
E xchequer. W e  w eie , however, re lieved  fro m  
d e c id in g  th is  p o in t, because i t  became m an ife s t 
th a t  th e  reason w hy th e  vessel proceeded to  th e  
D ow ns and anchored there , and  rem  lin e d  a t 
anchor t i l l  he r papers had been exam ined and 
th is  cargo  was cap tu red , was because th e  system  
o f p a tro l established  in  th e  N o r th  Sea, and  the  
B r i t is h  C hannel was such th a t  every n e u tra l o r 
enem y vessel pessing, o r  a bou t to  pass, th ro u g h  
th e  S tra its  o f D o  te r was com pe lled  to  proceed to  
th e  D aw ns, and rem a in  th e re  t i l l  fu r th e r  o rde r, 
and th a t  th is  esse was the re fo re  governed by ou r 
p rev ious decis ion in  th e  ease o f The Florida (14 
A sp . M a r. L a w  Cas. 4 09 ; 120 L .  T . Rep. 252;
(1919) P . 41), where we he ld  th a t  i t  was th e  fea r 
o f H is  M a je s ty ’s N a v y  and  o f ca p tu re  a t se i, w ith  
a l l  its  inc iden ts , w h ich  led t he owners to  d ire c t th  ? 
m aste r to  proceed and led th e  m aste r to  proceed 
to  K ir k w a ll.

T he  A tto rn e y -G e n e ra l, a rg u in g  on b e h a lf o f the 
E xchequer, saved th e  c o u rt tro u b le  by  a d m it t in g  
th a t  th is  m u s t be so. W e  have no d o u b t 
a b o u t i t ,  and th e re fo re  we decide th a t  th e  
condem ned parce ls o f ca rgo  on  board  the  
Forde, and  a il  s im ila r  cases, m u s t be d ro its  o f 
th e  C row n.

V o l . X IV . ,  N . S.

S t e a m s h i p  L e d a  a n d  o t h e r s .

L o rd  P h i l l i m o r e .— W e  now  come to  a g roup  
o f cases w h ich  raise  o th e r cons ide ra tions, nam e ly , 
th e  e x te n t to  w h ich  th e  C row n  cou ld  in  tim es  
p as t in te rfe re  w ith  r ig h ts  o f cap tors  b y  re leasing  
cap tu red  vessels o r  cargoes, o r  b y  d is c o n tin u in g  
proceedings fo r  th e ir  condem nation . I n  a l l  wars 
o f any im p orta n ce , excep t th e  T u rk is h  W a r  o f 
1807, fo r  m ore  th a n  tw o  cen tu ries  th e re  has been 
e ith e r a p rize  s ta tu te  o r  a R o y a l P ro c la m a tio n  o r 
an O rd e r in  C o u n c il g iv in g  to  th e  vessels o f  H is  
M a je s ty ’s F le e t a l l  p rizes ta ke n  a fte r  th e  o u tb reak  
o f w ar, except those w h ich  th e  C row n  co u ld  n o t 
g ive , h a v in g  a lready  g ra n te d  th e m  to  th e  L o rd  
H ig h  A d m ira l.  B u t  i t  is  se ttle d  la w  th a t  th is  
g ra n t to  th e  cap to rs  was to  be construed  as 
q u a lif ie d  in  one respect. T h e  C row n, whose 
officers conducted  th e  p rize  proceedings, d id  n o t 
p a r i  w ith  th e  r ig h t  to  release before  a d ju d ic a tio n  
vessels o r  cargoes cap tu re d  a3 p rize , and the  
ca p to r was n o t e n tit le d  to  proceed to  a d ju d ic a tio n  
o r  to  requ ire  the  C ro w n  to  proceed to  a d ju d ic a 
t io n . O n  th e  o th e r hand, a fte r  a d ju d ic a tio n  
th e  ca p to r ’s r ig h t  was considered to  be 
vested and indefeasib le .

U p o n  g rounds o f th e  h ig h e s t p o lic y  i t  is m ost 
im p o r ta n t th a t  th is  r ig h t  o f  th e  C ro w n  shou ld  
n o t be questioned and  i t  is  in. te rm s  saved o r  
preserved by sect. 5 o f th e  A c t  (infra) under w h ich  
th is  t r ib u n a l s its . I t  is , on  th e  o th e r hand, n o t 
to  be fo rg o tte n  th a t  a fte r  a d ju d ic a tio n  the  c a p to r ’s 
t i t le  used to  be regarded  as inde feasib le . T he re  
is , however, some reason to  th in k  th a t  i t  requ ired  
a fo rm a l sentence o r  decree to  g ive  th e  captors 
th is  inde feasib le  r ig h t .  T he  le a d in g  a u th o r ity  
fo r  th e  p ro p o s itio n , th o u g h  the re  are several o th e r 
cases to  su p p o rt i t ,  th a t  th e  C ro w n  has th e  r ig h t  
o f re leasing to  w h ich  we have re fe rre d , is the  case 
o f  The Ehebe fRoBooe, vo l. 1 ,4 4 1 ; 5 Ch. R ob. 174). 
T h is  vessel is e v id e n tly  th e  same a3 The Flsabe 
(4 Ch. R ob. 408), w here i t  was tre a te d  as a ty p ic a l 
case o f  th e  second Sw edish flee t w h ich  sailed 
u n d e r convoy in  o rde r to  res is t search.

I n  th e  e a rlie r case, S ir  W il l ia m  S co tt, in  h is  
ju d g m e n t, la id  dow n th e  p rin c ip le s  on w h ich  he 
he ld  th is  resistance u n la w fu l and as w a rra n tin g  
c o n d e m n a tio n ; and th e  re p o r t concludes by the  
w o rd  '• condem ned.”  A n d  y e t she is  th e  veesei 
w h ich  th e  C row n  a fte rw a rd s  released, and in  
respect o f w h ich  he uphe ld  th e  r ig h t  o f  the  
C ro w n  to  release. T he  p o in t a p p a re n tly  has 
never been no ticed. P ro b a b ly  th e  e xp la n a tio n  is 
th a t no fo rm a l sentence o r decree o f condem na
t io n  was d ra w n  u p  so as to  ca rry  o u t the language 
o f h is  ju d g m e n t. P o ss ib ly  th e  advisers o f the  
C row n  had a lready a n tic ip a te d  th a t  th e \e  m ig h t 
be nego tia tio n s  w ith  Sweden, w h ich  w ou ld  end, as 
a p p a re n tly  th e y  d id , in  th e  release o f these 
vessels. B u t  the  fa c t th a t, a fte r  h a v in g  said th a t  
he condem ned the  vessels he a fte rw a rd s  supported  
th e  release by th e  C row n, shows th e  e x te n t to  
w h ich , in  h is  op in io n , the powers o f release cou ld  
go.

W e  have now  to  a p p ly  these p rin c ip le s  to  the  
cases before  us. T he  Leda was a vessel sa ilin g  
u n d e r th e  G erm an flag , and h a v in g  fo r  he r 
owners a G erm an  in co rp o ra te d  com pany. She 
was ca p tu re d  and  ta ke n  to  B e rm uda , and p u t in to  
th e  P r iz e  C o u rt the re  and  condem ned as p rize .

I t  was th e n  represented to  th e  a u th o r it ie s  th a t  
in  substance the  vessel was owned b y  th e  S tandard

:! X
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O il C om pany, o f  N e w  Jersey, which, had  fo rm e d  
th e  G e rm a n  C om pany, because, o w in g  to  th e  sh ip  
h a v in g  been b u i l t  in  G e rm any, she cou ld  n o t be 
reg is te red  as an A m e ric a n  sh ip . U p o n  th is  re p re 
sen ta tion , th e  C row n , as an a c t o f grace, released 
her. S ince th e  h e a rin g  o f th e  a rg u m e n t copies o f 
th e  a c tu a l docum ents have been ob ta ined .

T he  f ir s t  docum en t, to  w h ich  th e  M a rs h a l and 
th e  C om m ande r-in -O ha rge  a t  th e  D o c k y a rd  are 
pa rtie s , is  in  th e  fo llo w in g  te rm s  :

In  the P rize C o u rt o f Berm uda. In  P rize  No. 1. 
The Leda, K ieha rd  K lem z, M aster. Whereas, on the 
tw e n ty -f irs t day o f N ovem ber las t, the  skid ship Leda  
was, b y  a decree o f th is  H onourable C ourt, condemned 
as good and la w fu l prize, and as taken by H is  M a je s ty ’s 
sh ip  Suffolk : A nd  whereas on the  th ir te e n th  day o f 
January  la s t the  said cou rt made an order fo r the 
de live ry o f the  said ship Leda  to  the  Crown th rough  the 
Lo rds Commissioners o f the  A d m ira lty  :

N ow  therefore, I ,  the  undersigned F rede rick  Lennock 
Godet, M a rsha l o f the  said cou rt, do hereby c e r tify  
th a t I  have th is  day, in  pursuance o f the  said O rder, 
de livered the  said ship to  the  Crown th rough  the said 
Lo rds Commissioners o f the  A d m ira lty , th rough 
Commander Duncan T a tto n  B row n, K oya l N avy, 
Commander-in-Charge o f H is  M a jesty ’s D ockyard  a t 
Berm uda, tho  d u ly  authorised representative of the 
said Lords Commissioners fo r the  purpose o f such 
de livery.

A nd  I ,  the  undersigned Comm ander-in-Charge, do 
hereby c e r tify  th a t I  have th is  day, on behalf o f the 
Crown, th roug h  the  said Lo rds Commissioners, accepted 
de live ry  o f the said ship.

A s w itness our hands th is  tw e n tie th  day o f A p r il.  
One thousand nine hundred and fifteen. (Sgd.) 
F . L e n n o c k  G o d e t ,  M arshal. (Sgd.) D . T a t t o n  

B r o w n ,  Commander-in-Charge o f the  Berm uda 
D ockyard.

B y  th e  second docum en t o f  th e  same date, to  
w h ich  th e  C om m ande r-in -C ha rge  and  th e  agen t o f 
th e  S ta n d a rd  O il, C om pany are pa rtie s , th e  C om 
m ander ce rtifie s  th a t  he has, on b e h a lf o f  the  
C row n , released th e  sh ip  to  th e  com pany, and  the  
a gen t ce rtifie s  th a t  he has accepted d e live ry . A  
tra n s a c tio n  in  th is  fo rm  cou ld  n o t have occu rred  
u n d e r th e  o ld  la w . T h e  sh ip  h a v in g  been con 
dem ned, th e  ca p to rs ’ r ig h ts  in  he r w ou ld  have 
been vested, th e  sh ip  w o u ld  have been sold b y  th e  
M a rsh a l, and, i f  th e  C row n  had  been desirous o f 
re s to r in g  h e r to  h e r fo rm e r owners, i t  w o u ld  have 
bad  to  have b o u g h t he r a t  th e  sale.

I f  th is  tra n s a c tio n  had  occu rred  a fte r  the  
passing  o f  th e  N a v a l P r iz e  A c t ,  i t  is  c lea r th a t  i t  
is  th e  in te n tio n  o f th e  A c t  th a t  such a p rize , be ing  
a d ro it  o f th e  C row n , shou ld  enure  fo r  th e  benefit 
o f  th e  F lee t, and th e  p ro c la m a tio n  p u ts  th is  in  
p la in  te rm s  :

The neb produce o f a ll such prizes captured du ring  
the  present w ar, as sha ll be declared by the tr ib u n a l 
appointed under the said A c t  to  be d ro its  o f thè  Crown 
. . . sha ll be pa id  in to  the  N ava l P rize Fund.

T he  m ach ine ry  by  w h ich  th is  w ou ld  be w orked  
is  pa r. 2 o f p a r t  1 o f th e  schedule :

(2) W here aDy ship o r goods condemned b y  any 
P rize C ourt, be ing d ro its  o f the  Crown, have, w hether 
before o r a fte r the  condemnation, been delivered to  the 
Crown . . . .  a sum equal to  the value of the ship 
o r goods a t the  date o f de livery, toge the r w  h in te rest 
fro m  the  date o f such de livery.:

N o w , does i t  m ake an y  d iffe rence  th a t  th is  
tra n s a c tio n  occu rred  be fore  th e  pass ing  o f th e  
N a v a l P r iz e  A c t?  T h is  is, no  d o u b t, a question 
o f  some d if f ic u lty ,  b u t, in  th e  o p in io n  o f  th e

m a jo r ity  o f  th e  t r ib u n a l,  i t  shou ld  be decided in  
fa v o u r o f th e  F loa t. I n  p r in c ip le  th e re  seems no 
reason w h y  th e  a lm os t a cc id e n ta l fa c t  o f th e  date 
o f th e  tra n s a c tio n  shou ld  dep rive  th e  F le e t o f 
r i g h t ; and, i f  th e  language  o f th e  s ta tu te  >8 
c a re fu lly  sc ru tin ised , i t  p o in ts  in  th e  sam0 
d ire c tio n .

T o  m ake th e  co n te n tio n  o f  th e  E xcheque r good, 
some w ords lik e  “  subsequent to  th e  passing o f 
th is  A c t  ”  o u g h t to  have been in tro d u c e d  in to  th 0 
pa ra g ra ph . I n  th is  connection  i t  m ay be noticed 
th a t  sect. 1 o f th e  A c t  re fe rs  to  “  sum s w h ich  
have been o r  m ay be received.”

T he re fo re , upon  th e  w hole, we h o ld  th a t  a sum 
equal to  th e  va lue  o f  th e  Leda a t  th e  date ot 
d e live ry , to g e th e r w ith  in te re s t, w h ich  we f ix  a t 
5 pe r cen t, fro m  th e  20th A p r i l  1915, th e  date ot
d e live ry , shou ld  be p a id  by  th e  E xcheque r in to  
th e  N a v a l P r iz e  F u n d . F o r  th is  purpose the  value 
o f  th e  Leda m u s t be a rr iv e d  a t. P ro b a b ly  i t  can 
be a g re e d ; i f  n o t, fu r th e r  a p p lic a tio n  m u s t b0 
m ade to  th e  t r ib u n a l,  and  we w i l l  d ire c t how  i t  
shou ld  be ascerta ined.

S ir  G u t  F le e tw o o d  W il s o n . —  I  g re a tly  
re g re t th a t  I  do n o t  f in d  m y s e lf in  agreem ent 
w ith  th e  ju d g m e n t de live red  b y  L o rd  P b ilh ' 
m ore, in  so fa r  as i t  re la tes to  th e  case o f the 
steam sh ip  Leda, and  I  propose to  s ta te  th e  reasons 
w h ich  lead me 'to d if fe r  fro m  th e  conc lus ion  to 
w h ic h  he and A d m ira l C a llaghan  have come.

T he  steam sh ip  Leda was ca p tu re d  a t  sea, and 
condem ned a t  B e rm u d a  on th e  21st N o v . 1914 as 
good and la w fu l p rize . O n  th e  2 0 th  A p r i l  19*/*' 
in  pursuance  o f  an o rd e r o f th e  co u rt, da ted  tb 0 
1 3 th  -Jan. 1915, th e  steam sh ip  Leda was de livered 
to  th e  L o rd s  C om m issioners o f th e  A d m ira l ty ’ 
T he  C row n  d id  n o t, however, re ta in  th e  vessel, bu 
on  th e  2 0 th  A p r i l  1915, fo r  reasons o f policy» 
handed he r over to  th e  S ta n d a rd  O il C o m p a n y ,0 
N e w  Jersey, w ho  he ld  th e  w ho le  in te re s t in  tb  
G erm an  C om pany b y  w h ich  th e  Leda wa 
n o m in a lly  owned.

I t  was s u b m itte d  on b e h a lf o f th e  flee t th a t^ tb 0 
case fe ll l i t e r a l ly  w ith in  th e  w ords o f pa r. 2 0 
P a r t  1 o f th e  schedule to  th e  N a v a l P r iz e  A c t  191 > 
w h ich  p rescribes am ong th e  l is t  o f paym en ts  to  » 
made in to  th e  N a v a l P r iz e  F u n d :

(2) W here any ship o r goods condemned by any P*1
C ourt, being d ro its  o f the Crown, have, w hether befo
or a fte r the  condemnation, been delivered to  the  Crow > 
w ith  o r w ith o u t th e  paym ent o f any money in to  ° ° ar ’ 
o r any undertak ing  to  pay any money in to  court, a 6 
equal to  the va lue o f the ship a t the  date o f deliver ’ 
together w ith  in te res t from  the  date of such deliver

and  th a t  paym en ts  in to  th e  p rize  fu n d  shou ld  
m ade o f th e  va lue  o f th e  sh ip , n o tw itb s tan d i 
th a t  she had been a lrea d y  released a t th e  t im 0 
th e  issue o f th e  P r iz e  P ro c la m a tio n . ,  a

O n  b e h a lf o f th e  T re a s u ry  i t  was contend 
th a t  th e  C ro w n  had, be fore  th e  issue o f th e  B ° y  
P ro c la m a tio n  p i  th e  15 th  A u g . 1918, re la tin g
th e  g ra n t o f p rize  m oney to  th e  fleet, released 
Ltdx  to  the  S tan d a rd  O il C om pany o f N 0w J 0rs ' e’ 
th a t  th e  C ro w n  was e n tit le d  to  m ake th is  re A  ¿g 
no g ra n t o f p rize  h a v in g  been made a t th e  ^  
on w h ich  th e  sh ip  was so released ; and  th a t  _ 
C row n , b y  th e  P ro c la m a tio n  o f th e  1 5 th  A  . 
1918, canno t be he ld  to  have g ra n te d  to  th e  * 
th e  va lue  o f  a p rize  a lrea d y  g ra n te d  to  0 
grantees.
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I t  w o u ld  appear to  be an  a x io m  o f  p rize  la w  
th a t  a l l  p rize  belongs as o f  r ig h t  to  R iB  M a je s ty  
the  K in g ,  and  th e  condem na tion  by a P r iz e  C o u rt 
operates to  c o n firm  H is  t i t le .  I t  was n o t se rious ly  
contended on beha lf o f  th e  flee t th a t  p r io r  to  th e  
da te  o f th e  ia6ue o f  th e  P r iz e  P ro c la m a tio n  th e  
C ro w n  had  th e  le g a l r ig h t  a t  i ts  d is c re tio n  to  
g ra n t away prizes, even a fte r  condem nation , b u t 
i t  was contended th a t  i f  i t  d id  so i t  shou ld  m ake 
good to  th e  P r iz e  i 'u n d  th e  va lue  o f such prizes.

U n d e r th e  p ra c tice  adopted  in  fo rm e r w ars i t  
appears to  me th a t  th e  C row n  had th e  r ig h t  to  
dispose o f  prizes, even a fte r  condem nation , before 
th e  issue o f a P r iz e  P ro c la m a tio n  g ra n t in g  p rizes 
to  th e  cap tors. I t  m ay w e ll be th a t  th e  C row n  
d id  n o t o fte n  a v a il its e lf  o f th is  r ig h t ,  because th e  
encouragem ent o f p riva te e rs  rendered th e  issue o f 
a P r iz e  P ro c la m a tio n  essen tia l im m e d ia te ly  a fte r  
th e  o u tb re a k  o f w a r ; b u t  th is  co n s ide ra tion  does 
no t, I  th in k ,  a ffec t th e  fa c t th a t  le g a lly  th e  C row n  
had th e  r ig h t  to  release condem ned prizes up  to  
th e  da te  o f th e  issue o f th e  P riz e  P ro c la m a tio n . 
T he  case o f The Klsebe, o r Elsabe (ubi sup ), c ite d  
b y  L o rd  P h ill im o re , w ou ld , however, seem to  be 
an ins tance  o f the  exercise o f th e  r ig h t .

T h e  question , the re fo re , is  w he the r th e  N a v a l 
P r iz e  A c t  1918 and  th e  P r iz e  P ro c la m a tio n  o f the  
15 th  A u g . 1918 a ffe c t th is  r ig h t .  So fa r  as I  am 
able to  und ers ta n d  th e  law , a s ta tu te  does noc 
possess re tro a c tiv e  fo rce  unless i t  is  expressly 
s ta ted  to  do so, and  th e  fle e t can o n ly  succeed in  
th e i"  co n te n tio n  i f  th e  N a v a l P r iz e  A c t  1918 and 
th e  P r iz e  P ro c la m a tio n  are g iven  re tro a c tive  e ffec t 
fro m  a da te  antecedent to  th e  release o f th e  steam 
sh ip  Leda. A lth o u g h  th e  A c t  and th e  P ro c la m a 
t io n  d e a l w ith  sh ins and cargoes cap tu re d  since 
th e  o u tb re a k  o f  w ar, and th e re fo re  p r io r  to  th e  
passing  o f  th e  A c t  and  th e  issue o f th e  P ro c la m a 
tio n , th e y  m ust, I  th in k ,  be construed  to  a p p ly  to  
sh ips and goods in  th e  possession o f th e  C row n^at 
th e ir  date, and  I  ca n n o t fin d  in  th e  N a v a l P r iz e  
A c t  a n y th in g  to  g ive  i t  any such re tro a c tiv e  e ffec t 
as is  re q u ire d  to  in c lu d e  th e  s team ship  Leda 
w ith in  its  scope, n o r a n y th in g  to  in d ic a te  th a t  i t  
was th e  in te n tio n  o f th e  P ro c la m a tio n  to  g ra n t 
to  the  flee t th e  va lue  o f p rizes  w h ich  had  a lready 
been ceded to  o th e r grantees.

I n  co m ing  to  th is  conc lus ion  I  th in k  th a t  I  am  
fo r t if ie d  by  sect. 5, sub-sect. 2, o f th e  N a v a l P r iz e  
A c t  1918 by w h ich  i t  is  p ro v id e d  as fo llo w s  :

N oth in g  in  th is  A c t sha ll bo construed as p re jud ic ing  
o r a ffec ting  any prerogative or r ig h t o f l l i s  M a jes ty  to  
g ra n t or release airy ship o r goods sub ject to  prize ju r is 
d ic tion , or the proceeds o f sale thereof, o r money 
representing the same, or to  g ra n t o r release any d ro it 
o f the Crown.

I f  I  am  co rre c t in  m y  b e lie f th a t  th e  C ro w n  had 
a leg a l r ig h t  to  release th is  sh ip  be fore  th e  issue 
o f  a P r iz e  P ro c la m a tio n , i t  seems to  me c lea r th a t  
th e  r ig h t  is  preserved, n o tw ith s ta n d in g  an y  o th e r 
w ords in  th e  A c t ,  w h ich  a t m os t appear to  me to  
be am biguous.

I n  m v  o p in io n , i t  is  c le a r fro m  th e  genera l te n o r 
o f th e  N a v a l P r iz e  A c t  1918 and  th e  p ro c la m a tio n  
th a t  i t  was o n ly  th e  in te n tio n  to  g ra n t to  th e  flee t 
th e  va lue  o f p rizes, be ing  d ro its  c f  th e  C row n, 
w h ich  rem a ined  in  th e  hands o f th e  C ro w n  a t  th e  
da te  o f  th e  isBue o f th e  p ro c la m a tio n . A t  th a t  
da te  th e  L f i ia  was no lo n g e r th e  p ro p o rty  o f th e  
C ro w n  to  g ra n t aw ay, n o r was th e  C row n  in  
possession o f  a n y  assets rep re se n ting  he r value.

I  am  unable, th e re fo re , to  see how  th o  g ra n t to  
th e  flee t can in c lu d e  h e r va lue.

I  am  also o f o p in io n  th a t  p a r. 2 o f  P a r t  1 o f 
th e  schedule— “  P a ym e n ts  in to  th e  N a v a l P r iz e  
F u n d  ” — re la tes o n ly  to  vessels w h ic h  were h e ld  
b y  th e  C ro w n  a t  th e  t im e  o f, o r  subsequently  to , 
th e  passing o f th e  A c t,  and has no  a p p lic a tio n  to  
vessels w h ich  had been released before  th a t  date. 
T h a t th e  w ords o f th e  p a ra g ra ph  m u s t be read 
w ith  some l im ita t io n  is  c lea r to  me, fo r  i f  th is  
were n o t th e  case th e  C row n  w ou ld  be lia b le  to  
pay in to  th e  P r iz e  F u n d  th e  va lue  o f a sh ip  w h ich  
had  been de live red  to  i t  and  a fte rw a rd s  re tu rn e d  
to  th e  A d m ira l ty  M a rsh a l, n o tw ith s ta n d in g  th a t  
th e  P r iz e  F un d  w o u ld  th e re b y  receive th e  va lue 
o f th e  sh ip  tw ice— once fro m  th e  C ro w n  and 
once fro m  th e  sale o f th e  vessel b y  o rde r o f tho  
co u rt.

I t  seems c lear th a t  th is  is  n o t th e  in te n tio n  o r 
th e  m ean ing  o f th e  A c t,  and  in  co ns ide ring  w hat 
l im ita t io n  is  to  be im posed, I  h o ld  th a t  i t  is in  
accordance w ith  th e  in te n tio n  o f H is  M a je s ty  and 
o f P a r lia m e n t, and in  accordance w ith  th e  d ic ta tes  
o f good sense, th a t  th e  g ra n t to  th e  flee t shou ld  
be lim ite d  to  those prizes, o r  th e ir  values, o r the 
proceeds o f  th e ir  sale, w h ich  were in  possession 
o f  th e  C ro w n  a t  th e  da te  o f th e  issue o f the  
p ro c la m a tio n , o r  came in to  th e ir  possession 
th e re a fte r.

F o r  these reasons, I  am  unab le  to  agree 
th a t  th e  va lue  o f  th is  vessel shou ld  be p a id  
in to  th e  P r iz e  F un d .

T h e  M e a t  P a c k e r s ’ C a s e s .
L o rd  P h i l l i m o r e .— B e fo re  th e  w ar, la rg e  

q u a n tit ie s  o f m ea t w ere consigned fro m  th e  
U n ite d  S tates to  G e rm any. A f te r  th e  o u tb re a k  
o f w ar, w hen i t  became im poss ib le , o w in g  to  th e  
B r i t is h  blockade, to  send sh ipm en ts  d ire c t to  
G e rm any, th e  p ra c tice  was adopted  o f send ing 
them  to  D e n m a rk  and  th e  o th e r S cand inav ian  
coun trie s . W h e n  th e  enorm ous increase in  these 
cons ignm en ts  a ttra c te d  a tte n t io n  some o f th e  
vessels convey ing  th e m  were seized and p u t in to  
th e  P r iz e  C o u rt, and la rg e  p o rtio n s  o f th e ir  
cargoes were u lt im a te ly  condem ned. These cases 
are rep o rte d  as th e  K im , Alfred Nobel, Bjurnsljerne 
B j’jrnson, and  Fridland  (13 A sp . M a r. L a w  Uas. 
178 ; 113 L .  T . Rep. 1001; (1915) P . 215).

N o tw ith s ta n d in g  these seizures, fu r th e r  con
s ignm en ts  began to  come fo rw a rd  and  were also 
seized and  p riz e  proceedings were begun, A t  th if i 
t im e  th e  U n ite d  ¡¿tates o f A m e ric a  was a n e u tra l 
c o u n tr y ;  and  th e  p o lit ic a l in fluence  o f those 
engaged in  th e  tra d e  was th o u g h t to  be cons ider
able, and  the  in te re s ts  in vo lve d  were la rge . I t  
was ju s t  one o f those cases w here th e  im p o rta n ce  
o f  p rese rv ing  th e  C ro w n ’s r ig h t  to  release fo r  
p o lit ic a l reasons was m ade m an ife s t. A c c o rd in g ly  
an a rra n g e m e n t was a rr iv e d  a t b y  w h ich , w h ilu  
th e  p rev ious condem nations were m a in ta ined , 
and w h ile  th e  cargoes in  th e  P r iz e  C o u rt wero 
b ro u g h t to  fo rm a l a d ju d ic a tio n , 93 p e r cent, in  
some cases, and 90 p e r cen t in  o thers , o f th e  value 
o f th e  cargoes were to  be re tu rn e d  to  th e  m eat 
packers. T he  m e thod  o f  c a rry in g  o u t th is  
a rra n g e m e n t was to  o b ta in  a decree f ro m  th e  
P r iz e  C o u rt, th e  m a te r ia l p a r t  o f w h ich  is  .as 
fo llo w s  :

Upon tho  apphoatio ii o f counsel fo r H is  M a jesty ’s 
Procurator-General, counsel fo r A rm our and Co., and 
tho levpectivo so lic ito rs  fo r Sulzberger and Sons Com
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pany, S w ift and Co., M o rris  and Co., and G. H . Ham m ond 
be ing present and no t ob jecting, tbe  P res ident con- 
demned aa good and la w fu l prize o f w ar the  p a rt cargoes 
(o r the  proceeds o f sale thereof) ex the above vessels 
claim ed by the  above-named c la im ants (save and except 
the p a rt cargoes o r the  proceeds o f the  sale the reo f o f 
the  steamships A rtem is , D ron n ing  Olga, H e llig  O lav, 
and Lo u is iana  c la im ed by Sulzberger and Sons Company), 
sub ject to  the term s th a t o u t o f the  proceeds o f sale o f 
such p a rt cargoes there be pa id ou t to  Chandler P. 
Anderson, c f the  I i i l /. H o te l, W ., by a u th o r ity  of, and on 
beha lf of, the above-named c la im ants jo in t ly  the sum of 
(134,937!., as being an agreed am ount representing 
75 per cent, o f such proceeds or estim ated proceeds. 
D ated the  14th day o f A p r i l  1916.

I t  shou ld  be observed th a t  u n d e r th is  decree 
o n ly  75 pe r cen t, was to  b e 'p a id  back to  th e  
packers, le a v in g  25 pe r cen t, in  co u rt. T h e  d if fe r 
ence between 75 pe r cent, and  80 pe r cent, o r  
93 p e r cen t., as th e  case m ay  be, seems to  have 
been m e t by  p a ym en ts  o u t o f th e  E xcheque r. A t  
an y  ra te , no c la im  is  now  p re fe rre d  b y  th e  
E xcheque r to  th e  25 pe r cen t, w h ich  rem a ins  in  
th e  P r iz e  C o u rt, and  has a lrea d y  been a d ju d ica te d  
upon  by us. B u t  th e  counsel fo r  th e  tle e t have 
con tended th a t  th e  E xcheque r shou ld  b r in g  back 
th e  75 pe r cen t, in to  th e  P r iz e  C o u rt, so th a t  we 
m ay  a d ju d ica te  upon  i t .  T o  th is  c la im  tw o  answers 
have been made. T he  f ir s t  answer is  th a t  th e  tru e  
m ean ing  and  business o f th e  tra n s a c tio n  waB th a t  
th e  C ro w n  th e re b y  exercised its  pow er o f  release 
as to  th re e -q ua rte rs  o f  th e  cargoes w h ich  had 
been seized. I f  th e  cases had proceeded to  a 
f in a l hea ring , th e  C row n  m ig h t  have succeeded o r 
m ig h t have fa ile d  o r  m ig h t have succeeded in  
p a r t  and fa ile d  in  p a rt,  and th e re fo re  i t  was 
reasonable to  e ffec t a com prom ise. O r  even sup 
p o s in g  th a t  the re  was no d o u b t th a t  a l l  th e  
cargoes w ou ld  have been condem ned, th e  exercise 
b y  th e  C ro w n  o f th is  pow er o f  release was ju s t i 
fied  by p o lit ic a l cons ide ra tions. I f  th e  o ld  law  
and p ra c tice  had  p reva ile d , and  th e re  had  been a 
P r iz e  A c t  o r  p ro c la m a tio n  ve s tin g  cap tu res in  
th e  cap tors , th e  fo rm  w h ich  th e  proceedings 
w o u ld  have ta ke n  in  o rd e r to  avo id  c a v il w ou ld  
p ro b a b ly  have been d iffe re n t, T h e  C ro w n  w ou ld  
have p ro cu re d  condem na tion  o f specific  parce ls, 
a m o u n tin g  to  25 pe r cen t., an d  w ou ld  have 
released a ll  th e  res t. I f  th e  N a v a l P r iz e  A c t ,  
u n d e r w h ich  we s it,  had  been in  fo rce  a t  th e  date 
o f th e  tran sa c tio n , a s im ila r  course w ou ld  p ro b a b ly  
have been ta ke n  also to  a vo id  ca v il. B u t  
in  substance th e  re s u lt was th e  same. T he  
counsel fo r  th e  flee t re lie d  upon  th e  fa c t th a t  
a ll was condem ned, b u t th e  same decree 
w h ich  condem ned a ll em bodied a release o f  th ree  
qua rte rs , and  i t  is  n o t open to  a p a r ty  to  take  
advantage  o f  one p a r t  o f a decree and  re je c t th e  
rest.

T h e  o th e r answ er res ts  upon  th e  language  o f  
th e  N a v a l P r iz e  A c t .  T h is  A c t  d ire c ts  th a t  
th e re  s h a ll be p a id  in to  th e  N a v a l P r iz e  F u n d  
th e  sum s w h ich  have o r  m ay  be received in  
respect o f  sh ips and  goods ca p tu re d  d u r in g  the  
p resen t w ar specified in  P a r t  1 o f  th e  schedule to  
th is  A c t ,  and  w hen reference is  made to  th e  
schedule the re  is  no p ro v is io n  in  i ts  five  p a ra 
g raphs  w h ich  w o u ld  cover these sums. T he  o n ly  
poss ib le  p a ra g ra ph  is  th e  f i r s t :

Part I .  (1) Any (money in  court paid in  respoot of 
any s' ip  or goods condemned by any Prize Court, 
whether in the l  ni:ed Kingdom or elsewhere, being

d ro its  o f the Crown, toge the r w ith  any accum ulations 
o f in te res t accrued on any such money. . . .”

A n d  th a t  w i l l  n o t do, because th e re  was n o t a t 
th e  da te  o f  th e  passing  o f th e  A c t,  and  has no t 
been since, a n y  such “ m oney in  c o u rt.”  E ith e r  
answ er— e ith e r th e  one o f substance o r  th a t 
w h ich  m ay be ca lle d  th e  te ch n ica l one—  
seems to  us su ffic ien t, and a c co rd in g ly  we 
decide th a t  the re  is  no c la im  upon  tbe 
E xcheque r to  b r in g  back in to  th e  fu n d  th e  75 per 
cen t, w h ich  has been p a id  ou t.

The Swedish Copper Case.
L o rd  Phillimore.— T he Swedish copper case 

was th e  o th e r case a rgued  be fore  us a t  the  last 
s i t t in g  o f  th e  t r ib u n a l.  These parce ls  o f  copper, 
w h ich  were o r ig in a lly  in te n de d  fo r  Sweden, were 
seized and  landed  a t  va rious  p o rts  in  th is  
c o u n try , an d  proceedings were taken  in  the 
P r iz e  C o u rt, b u t n o t  ca rr ie d  to  a d ju d ica tio n . 
E v e n tu a lly  th e  copper was released and de livered 
to  th e  C row n , th e  tra n s a c tio n  ta k in g  th e  fo l
lo w in g  fo rm  :

A  le t te r  was addressed b y  th e  P ro cu ra to r- 
G enera l to  th e  A d m ira l ty  M a rsh a l, in fo rm in g  him  
th a t  consent had been g iven  to  an o rde r fo r  release 
o f th e  “  und erm e n tio n e d  cons ignm en ts  o f copper, 
w h ic h  shou ld  be de live red  to  th e  o rd e r o f H is  
M a je s ty ’s G overnm ent, w ho h o ld  th e  b il ls  o f 
la d in g . T he reupon  th e  le t te r  was f ile d  in  the 
re g is try , and th e  te rm s o f i t  were recorded in  the 
Cause Books, and th e  a c tu a l d e liv e ry  o f the  b ills  
o f  la d in g  ensued. I n  tw o  o f  th e  cases an o rde r o f 
th e  co u rts  was made upon  th e  a p p lic a tio n  o f the 
P ro c u ra to r-G e n e ra l th a t  he m ig h t  be a t  l ib e r ty  to  
d isco n tin ue  th e  cause. I n  th e  o th e r case o r  cases 
no fo rm a l o rd e r seems to  have been re q u ire d  by 
th e  P r iz e  C o u rt. Some p a r t  o f  th e  copper was 
ta k e n  over b y  th e  W a r  O ffice and th e  M in is t r y  o f 
M u n it io n s . O th e r parce ls were so ld  and th e  p ro fit 
rea lised  am oun ted  to  18,7411. 1«. 5 i .  N o  c la im  is 
p re fe rre d  on b e h a lf o f  th e  F le e t to  th e  copper or 
to  so m uch  o f i ts  proceeds as iB eq u iva le n t to  tbe 
sum  p a id  to  th e  owners o f  th e  copper, b u t  a c la im  
is  p re fe rre d  to  have th e  p ro f i t  above m entioned 
b ro u g h t in to  th e  N a v a l P r iz e  C o u rt, and th is  we 
have now  to  consider.

T he  substance o f th e  tra n s a c tio n  was th a t  the 
C row n , instead  o f  p roceed ing  to  take  its  chance of 
a d ju d ic a tio n , fo llo w e d  by  an open sale effected by 
th e  M arsh a l, m ade a p r iv a te  a rra n g e m e n t w ith  the 
c la im a n ts . Such a tra n s a c tio n  is  unusua l, and i t  
i t  had  ta ke n  place when th e  o ld  la w  and p ractice  
p reva iled , o r  had ta ke n  place since th e  passing p* 
th e  N a v a l P r iz e  A c t ,  and i f  also th e  copper wou-d 
have been c e rta in ly  condem ned as contraband, 
i t  w ou ld  have been ir re g u la r . I t  shou ld , however« 
be observed th a t  th e re  is  no reason to  su p p °s® 
th a t  th e  copper was d e lib e ra te ly  purchased ? 
an u n d e r va lue, and  i t  is  th e  case th a t  ' n 
o th e r copper tran sa c tio n s  o f  a s im ila r  nature , 
th e re  was no  p ro f it ,  and in  one case 
loss. E ve n  were we to  cons ider th e  tra n s a c ts  
as ir re g u la r , i t  is  d if f ic u lt  to  see how, i f  1 
had  occu rred  in  th e  o ld  days, i t  c o u ld  have bee^ 
success fu lly  im peached, espec ia lly  when 
reco llec ts  th e  s tre n g th  o f  th e  language in  whip 
S ir  W il l ia m  S c o tt in  TJie Elsebe (ubi tup ) , ’ 
dow n  “  th a t  th e  C ro w n  is  co m p le te ly  domit} 
litis  and  a lso dominus rei litigatie, suppo81” “  
th o re  is  no c la im  m a in ta in a b le  on  th e  p a r t  o f a J 
n e u tra l p ro p r ie to r ,”  A n d  i f  th e  transact!
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cou ld  n o t have been im peached, one has fu r th e r  
to  look to  see w he the r the re  was any know n  mode 
o f p rocedure b y  w h ich  th e  cap tors cou ld  have 
e n tit le d  them selves to  a l l  o r any p a it  o f 
Ik e  profit-. I t  was a d m itte d  b y  counsel fo r  
th e  fL e t  th a t  th e  o n ly  w ay , in  w h ich  th e  
c la im  cou ld  be supported  u nder th e  N a v a l P r iz e  
A c t  1&18 was b y  b r in g in g  i t  under th e  f i f th  p a ra 
g raph , P a r t  I . ,  o f th e  schedule, w h ich  is  as fo llo w s :

(5 ) Any other Bums received in respect cf ships and 
goods subject to prizs jurisdiction which the Tribunal 
consider may reasonably be treated, having regard to 
the principles and practice heretofore observed by Prize 
Courts, as being Bums to which, had there been a grant 
of prize to captorB, captors would have been entitled.

D u r in g  th e  a rg u m e n t no p receden t fo r  any 
analogous c la im s u n d e r th e  o ld  la w  was p u t 
before us, b u t we gave o p p o r tu n ity  fo r  fu r th e r  

•research, and i t  was suggested fro m  th e  B ench  
th a t  the  nearest ana logy m ig h t be fo u n d  in  th e  
d o c trin e  o f pre  em p tio n , w h ich  w i l l  be fo u n d  f u l ly  
s ta ted  in  S ir  R o b e rt P h il l im o re ’s C om m entaries  
on In te rn a t io n a l L a w , vo l. 3, sects. 257 to  270, and 
S ir  W il l ia m  S c o tt ’s decis ion in  th e  case o f The 
Haabet (Roscoe, vo l. 1, 2 12 ; 2_C b. R ob . 174). 
P re  e m p tio n  is  described as a m ild e r  b e llig e re n t 
r ig h t  th a n  com pensation , and  as a f a i r  com pro 
m ise between th e  r ig h t  o f  the  b e llig e re n t to  seize 
and th e  c la im  o f th e  n e u tra l to  e x p o rt b is  n a tive  
com m od ities , th o u g h  im m e d ia te ly  subse rv ien t to  
th e  purposes o f h o s t il ity .  W h e n  com m od ities  
were th u s  taken , acco rd ing  to  th e  p ra c tice  o f the  
B i i t i s h  P r iz e  C o u rt a p ro f it  o f 10 p e r cent, was 
u su a lly  a llow ed lo  th e  p ro p r ie to r  o f th e  goods 
Beized fo r  th e  purposes o f p re -em ption .

Since th e  a rg u m e n t in  c o u rt, the  t r ib u n a l has 
been assisted b y  ca re fu l papers fro m  b o th  Bides 
ou th e  su b je c t o f p re -e m p tio n  and on  th e  p ra c tice  
o f purchase pendente lite by  th e  G ove rnm en t o f 
n ava l stores when fo rm in g  th e  cargoes o f  vessels 
b ro u g h t in to  the  P r iz e  C o u rt, a m a tte r  w h ich  has, 
however, o n ly  a rem ote  connec tion  w ith  the  
sub je c t to  be considered. I f  i t  had appeared th a t  
th e  p ra c tic e  in  cases o f p re -e m p tio n  had been to  
tre a t  th e  cap tors  as the reby a c q u ir in g  any in te re s t 
in  th e  p rize  analogous to  th a t  w h ich  th e y  w ou ld  
have g o t on a condem nation , o r to  g ive  them  any 
a llow ance o r  g ra tif ic a tio n , i t  m ig h t be r ig h t  to  
h o ld  th a t  th e  f i f t h  pa ra g ra ph  a lready  quo ted  
w o u ld  w a rra n t th e  t r ib u n a l in  decreeing some 
m oney p a ym e n t to  be made to  th e  N a v a l P r iz e  
P a n d  in  respect o f th e  p ro f it  on  th is  tra n sa c tio n  
in  copper, and th e  A tto rn e y -G e n e ra l, a c tin g  fo r  
th e  E xchequer, d id  n o t d ispu te  th e  ju r is d ic t io n  o f 
th e  t r ib u n a l to  m ake such an o rde r. B u t,  no 
p recedent h a v in g  been p roduced, th e re  is  r o  
w a rra n t fo r  th is  t r ib u n a l m a k in g  an y  such o rd e r, 
and we m u s t ccnsequen tly  d isa llo w  th is  c la im . 
I t  o n ly  rem a ins to  say we th in k  th a t  th e  costs o f 
th e  counsel and  th e  flee t shou ld  be p a id  o u t o f 
th e  N a v a l P r iz e  F u n d .

St e a m s h ip s  A l in e  W o e r m a n n , L o m e , A n n a  
W o e r m a n n , M a x  B r o c k . A r n f r ik d , P a u l  
W o e r m a n n , E r n a  W o e r m a n n , R e n a t a  
A m s in c k , H an s  W o e r m a n n , F u l l a h , 
H e n r ie t t e  W o e r m a n n , H a u s s a , J e a n 
n e t t e  W o e r m a n n , M u ng o , K a m e r u n , 
H e b z o g in  E l iz a b e t h , K u k a ,
L o rd  P i i il l im o r e .— T he  question  w he the r 

these sh ips are to  be he ld  to  have been cap tu red  
by the n ava l forces o f th e  C row n  so le ly , and n o t

b y  th e  jo in t  o p e ra tio n  o f th e  m il i ta ry  and n ava l 
forces o f th e  G row n, and th e  fu r th e r  question, 
w h ich  is  a de lica te  and d if f ic u lt  one, as to  w h a t 
th e  consequences w ou ld  bs i f  i t  was th e  re s u lt o f 
a jo in t  ope ra tion , have been before th e  t r ib u n a l 
fo r  some tim e .

O a th e  4 th  Dec. 1918 we heard  th e  evidence o f 
C a p ta in  F u lle r ,  and considered several docum ents 
w h ich  were p u t  before us be a rin g  on th e  question  
w h e th e r th e  cap tures w sre o r were n o t th e  re s u lt 
o f a jo in t  ope ra tion . W e  have h ith e r to  postponed 
g iv in g  o u r decis ion  u pon  th is  p o in t, because we 
were in fo rm e d  th a t  in  th e  even t o f o u r conc lud ing  
th a t  i t  was th e  re s u lt o f a. jo in t  ope ra tion , i t  was 
desired on th e  p a r t  o f  th e  E xchequer th a t  the 
fu r th e r  question  shou ld  be re m itte d  fo r  solemn 
a rg u m e n t; and i t  m ay  w e ll be th a t  the re  have 
been o th e r cap tures effected d u r in g  th e  course o f 
th e  w a r w h ich  w i l l  m ake i t  necessary fo r  the  
t r ib u n a l to  consider th is  fu r th e r  p o in t. B u t  
inasm uch  as we are a ll  c le a rly  o f o p in io n  upon the  
fa c ts  th a t  these cap tures were n o t th e  re su lt o f 
a jo in t  ope ra tion , b u t were effected so le ly  by  the  
nava l fo rces, we see no reason fo r  fu r th e r  de la y in g  
o u r decis ion in  these p a r t ic u la r  oases, and we now 
de te rm in e  and declare th a t  these cap tures were 
d ro its  o f  th e  C row n, and th a t  th e  m oney in  the  
P riz e  C o u rt rep re se n ting  these cap tu res shou ld  
go to  th e  N a v a l P r iz e  F u n d .

S o lic ito r  fo r  th e  E xchequer and  fo r  t i n  nava l 
and  m arin e  forces, Treasury Solicitor.

JJuyvcmi Court of §ubitaiure.
—— +.------- -

HIGH COURT OF JUSTICE.

P R O B A T E , D IY O R C E ,  A N D  A D M IR A L T Y  
D IV IS IO N .

P E I Z E  C O U E T .
M ay  14, 15, July 23, and Oct. 15, 1919.
(B  afore L o rd  Ste r n  d a l e , P re s id e n t.)
T h e  B e r n is s e  a n d  T h e  E lv e .. (a)

Prize Court—Neutral vessels— Diversion of route— 
Reasonable cause—Neutral vessels sailing jrom 
allied ports—Absence of reasonable cause-Order 
in Council of the 10th Feb. 1917-Practice—  
Payment out of security for costs.

On their voyage Jrom an allied port in Africa to a 
neutral port in Europe iwr neutral vess'ls were 
met and slopped by a British cruiser. The stop
page took place outside the zone which had, been 
declared by the Germans t i  be a prohibited, zone 
for neutrals on account of the existence of the sub
marine policy of destruction of shipping. The 
vessels w°re in possession of all the documents of 
clearance at the allied port of departure required by 
the allied Governments, and the same were in order, 
but they had not got a "  green clearance,’\  which 
ivas a document given by the B'i'ish authorities to 
vessels which had called at a British port. As the 
vessels were bound for a neutral port which 
afforded means of access to enemy territory, the 
British naval authorities, acting under the pro
visions of the Order in  Council of the 16th Feb.

(o) lioported by J A. Sl a t l r , Esq , B arrister-a t-La*.
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1917— the fu ll terms of which are set out below— 
ordered the vessels to proceed to a British port for 
examination, and by so doing diverted the vessels 
from their usual course through the area of danger 
which the Germans had declared to be a blockaded 
region. Before arriving at the British port to 
which they were ordered to proceed both vessels 
were attacked by German submarines and, tor
pedoed, with the result that one was sunk and the 
other was so badly damaged that it had to be 
beached. The damaged veisel did eventually reach 
the neutral port of destination. The shipowners, 
masters, and crews of the two vessels then brought 
actions and claimed damages and restitution 
against the Crown, the commander of the British 
cruiser who ordered the diversion, and the officer 
who was placed in  charge of the vessels, the ground 
of the claim being the unwarranted diversion from 
a safe channel of navigation to a dangerous 
area, which was known to be such by the naval 
authorities.

Held, that, as the Order in  Council of the IQth Feb. 
1917 did not apply to vessels which sailed from 
an allied port, the absence of a ,l green clearance ”  
afforded no reasonable ground for diverting the 
vessels from the usual course and sending them 
through a dangerous zone to a British port, and, 
as there was no ether reasonable ground upon 
which an excuse could be put forward by the 
Crown for the diversion, the Crown were liable for 
the destruction and damage caused, and a decree 
of restitution must be made.

Where security for costs has been ordered against 
plaintiffs and money has been accordingly paid into 
court, the plaintiffs are entitled to have the amount 
of the security paid out to them upon succeeding 
in  their claim, even though the defendants obtain a 
stay of execution pending an appeal.

These were tw o  ac tions w h ich  were heard to g e th e r 
in  w h ich  damages were c la im ed  aga in s t th e  C row n  
in  respect o f  th e  damage and  loss o f  tw o  n e n tra l 
vessels, one o f w h ich  was to rpedoed  and  had  to  
be beached, and  th e  o th e r  was to rpedoed  and 
sunk. T he  p la in t if fs  were th e  sh ipow ners and 
th e  m aste rs and  crews o f  th e  tw o  vessels. T he  
de fendants were th e  P ro c u ra to r  - G enera l o r 
“  o th e r p ro p e r o ffice r o f  th e  C ro w n  in  its  office o f 
A d m ira l ty  ”  and  C om m ande r H o w a rd  and L ie u t .  
R ogers  o f H .M .H . Patia.

T he  Bernisse and  th e  Five  were tw o  sm a ll 
Bteamere, owned b y  a D u tc h  f irm , w h ich  tra d e d  
between W est A f r ic a  and  I lo l la n d .  T he  place 
fro m  w h ich  th e y  sa iled in  W e s t A f r ic a  was 
R u iisq u e , a p o r t  in  T re n ch  C o lo n ia l te r r ito ry ,  
and  th e  ca rgo  ca rr ie d  was composed m a in ly  p f 
g ro u n d  n u ts . W h e n  th e  vessels s ta rte d  fro m  the  
F re n ch  C o lo n ia l p o r t  a l l  th e ir  paperB were in  
o rde r, an d  th e y  had  a l l  th e  docum ents req u ire d  
by th e  F re n ch  G ove rnm en t. W h i ls t  o n  th e ir  
voyage fro m  W e s t A f r ic a  to  R o tte rd a m , however, 
th e  vessels were v is ite d  b y  officers o f  th e  B r i t is h  
N a v y , and as th e y  d id  n o t possess w h a t was kn o w n  
as a “  g reen  c learance,”  w h ich  is  a ca rd  show ing  
th a t  th e y  ha d  been c leared f ro m  a B r i t is h  p o r t  
o f  d e p a rtu re  o r  a B r i t is h  p o r t  o f  ca ll, an  o rd e r 
was g ive n  th a t  th e y  shou ld  p u t  in to  K ir k w a l l  fo r  
e xa m in a tio n , in  accordance w ith  th e  te rm s  o f th e  
O rd e r in  C o u n c il o f th e  1 6 th  Feb. 1917.

T h e  p la in t if fs  a lleged  th a t  th e re  was no g ro u n d  
fo r  o rd e r in g  th e  vessels to  proceed to  K ir k w a l l  
in s te a d  o f a llo w in g  them  to  proceed b y  w ay  o f  th e

E n g lis h  C hannel, as th e y  had been a ccu s to m e d  
to  do on fo rm e r voyages, and  th a t  th e  C row n 
were lia b le  fo r  th e  damages and  loss arisiDg 
th ro u g h  th e  u n w a rra n te d  d ive rs io h  o f  th e  vessels 
fro m  a safe course o f  n a v ig a tio n  th ro u g h  an area 
w h ich  to  th e  know ledge  o f th e  n a va l a u th o rit ie s  
fo rm e d  a p a r t  o f  the area declared to  bd blockaded 
b y  G e rm any, dangerous to  n a v ig a tio n , a n d  o n ly  
to  be en tered  b y  n e u tra l vessels' a t  th e ir  ow n r is k .  
T h e  Bernisse and th e  Five, as a lrea d y  stated, 
were to rpedoed, a nd  th e  la t te r  sun k  b y  G erm an 
subm arines w h ils t  in  th e  b lockaded  area.

T he  C ro w n  p leaded th a t  th e  s ta tem en t o f  c la im  
o f th e  sh ipow ners d isclosed no cause o f  action, 
th a t  th e  vessels were p roceed ing  to  R o tte rd a m , 
w h ich  was a p o r t  a ffo rd in g  “  means o f  access to  
th e  enem y te r r i to r y  ” w ith in  th e  m ean ing  o f the 
O rd e r in  C o u n c il;  th a t  th e y  were r ig h t ly  ordered 
to  proceed to  a B r i t is h  p o r t  fo r  exam in a tio n , and 
th a t  th e  rea l cause o f  th e  dam age and  loss was 
th e  a c tio n  o f th e  G e rm an  subm arines, and no t 
a n y  le g it im a te  o rd e r issued b y  th e  B r i t is h  naval 
a u th o r it ie s .

B y  th e  O rd e r in  C o u n c il, da ted  the  1 6 th  Feb. 
1917 i t  is  p ro v id e d  as fo llo w s  :

W hereas b y  an O rder in  C ouncil dated the  11th day 
o f M a rch  1915, H is  M a je s ty  was pleased to  direct 
certa in  measures to  be taken against the commerce ° i  
the  enemy ; and whereas the  German Governm ent has 
now issued a memorandum decla ring th a t fro m  Feb. 
1917 a ll sea tra ffic  w i l l  he prevented in  ce rta in  zones 
the re in  described adjacent to  G reat B r ita in , and Franco, 
.and I ta ly ,  and th a t ne u tra l ships w i l l  navigate  the said 
zones a t th e ir own r is k  ; and whereas s im ila r directions 
have been given by o ther enemy Powers ; and whereas 
the  Orders embodied in  the said memorandum are i °  
flag ran t con trad ic tion  w ith  the  ru les o f in te rnationa l 
law , the  d ic ta tes o f hum an ity , and the  tre a ty  ob ligation9 
o f the  enem y; and whereas snob proceedings on the par t 
o f the  .enemy render i t  necessary fo r  H is  M a jesty  t °  
adopt such fu r th e r measures in  order to  m a in ta in  the 
efficiency -of those prev iously  taken to  prevent com- 
m odities of any k in d  from  reaching o r leav ing  the enemy 
countries, and fo r  th is  purpose to  subjeot to  captu r® 
and condemnation vessels ca rry ing  goods w ith  an enemy 
destination o r o f enemy o rig in , unless they a fford  unto 
the  forces o f H is  M a jesty  and his a llies ample opportun ity  
o f exam ining th e ir cargoes, and also to  subject such 
goods to  condem nation : H is  M a jesty  is  therefor® 
pleased, by  and w ith  the  advice o f H is  P r iv y  Council, 
to  order, and i t  is hereby ordorod, th a t the  fo llow ing 
d irections sha ll be observed in  roepoot o f a ll ve "® 1® 
w h ich  sail from  th e ir  p o rt o f departure a fte r the date ® 
th is  O rder : (1) A  vessel w h ich  is encountered a t sc® <in 
her w ay to  o r fro m  a p o rt in  any ne u tra l country  afford
ing  means o f access to  tho enemy tra d in g  w ith o u t oallw? 
a t a p o rt in  B r it is h  or a llied  te r r ito ry  sha ll, u n t il t»® 
con tra ry  is established, bo deemed to  be ca rry ing  g ° tU.j 
w ith  an enemy destination, o r o f enemy o rig in , and ab» 
bo b rough t in  fo r  exam ination, and, i f  nocossary, 
ad jud ica tion  before tho  P rize C ourt. (2) A n y  voss® 
ca rry in g  goods w ith  an enemy destination , or o f enemy 
o rig in , sha ll he liab le  to  capture and condemnation 1 
respect o f the  carriage o f such goods, provided ,“ [*1  
in  the  case o f any vessel whioh calls a t an appoint 
B r it is h  o r a llied  p o rt fo r the exam ination o f her J 
no sentence o f condemnation sh a ll be pronounced 1 
respect on ly  o f the  carriage o f goods o f enemy orig in  ® 
destination, and no each presum ption as is  la id  down ^ 
a r t.  1 sha ll arise. (3) Goods w h ich  are found on 
exam ination o f any vessel to  be goods o f enemy 
or o f enemy destination sha ll ha liab le  to  condemn»«® 
.(4) N o th in g  in  th is  order sha ll be deemed to  affect 
l ia b i l i ty  o f any vessel o r goods to  capture o r conde®
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t io n  independently o f tho order. (5) Th is  o rder' is 
supplemental to  the c ide rs  o f the l l t h  M arch 101 h a n d  
the  10 th Jan. 1917 fo r re a trio tin g  tho  commerce of the 
enemy.

S ir  Erie Richards, K .C . and Hiss chop fo r  th e  
p la in t if fs .— T be  C ro w n  were lia b le  fo r  th e  damage 
and loes caused in  connec tion  w ith  these tw o  
vessels, as th e re  was no reasonable g ro u n d  fo r  
d iv e r t in g  th e m  fro m  th e ir  o rd in a ry  course and 
send ing  th e m  to  K ir k w a l l  fo r  e xa m in a tio n , and 
so expos ing  them  to  th e  r is k s  o f a tta c k  by 
G e rm a n  subm arines. T h e  vessels were m e t o u t
side th e  danger zone, and  a t  th e  t im e  o f  th e  v is it  
b y  th e  n a va l a u th o r it ie s  th e  sea was sm ooth , and 
th e  search, even assum ing  . th a t  the re  was the  
r ig h t  o f v is i t  and  sea rcr, m ig h t  have been 
exercised th e re  and then. T he re  was no r ig h t  to  
expose these sh ips to  excep tiona l dangers. T h e y  
were bound fro m  a F re n ch  C o lo n ia l p o r t— th a t is, 
an a llie d  p o r t— w ith  docum ents in  th e ir  possession 
fro m  th e  F re n ch  a u th o r it ie s  w h ich  were equ iva len t 
to  a licence to  ca rry  th e ir  cargoes to  R o tte rd a m , and 
these docum ents shou ld  have been su ffic ien t to  
sa tis fy  th e  B r i t is h  n ava l a u th o r it ie s  to  a llow  the  
o rd in a ry  course to  be pursued. T h e  absence o f 
th e  “  green clearance ”  was n o t enough to  e n t it le  
th e  n a va l a u th o r it ie s  to  d iv e r t  th e  course o f th e  
vessels and  to  in s is t upon  e xa m in a tio n . T he re  was 
no reasonable g ro u n d  fo r  th e ir  ac tion . T here  
were no g rounds fo r  susp ic ion. R e liance  was 
p laced by th e  C row n  upon th e  te rm s o f  the  O rd e r 
in  C o u n c il o f th e  lG th  Feb . 1917, and  th e  fa c t 
th a t  th e  p o r t  o f d e s tin a tio n , R o tte rd a m , was a 
p o r t  a ffo rd in g  means o f access to  th e  te r r i to ry  o f 
th e  enem y. T h is  m ig h t be a s tro n g  a rg u m e n t in  
th e ir  fa v o u r i f  th e  vessels had come fro m  a n e u tra l 
p o rt,  and th e  e xa m in a tio n  on th e  h ig h  seas was 
im poss ib le  o r  d if f ic u lt .  B u t  these vessels came 
fro m  an a llie d  p o rt, and th e  te rm s  o f th e  O rd e r 
in  C o u n c il were n o t app licab le . T he re  was no 
o b lig a tio n , u n d e r th e  c ircum stances, fo r  a v is it  to  
he p a id  to  a B r i t is h  p o r t  fo r  exam in a tio n . T he  
loss and  dam age h a v in g  th u s  a risen  th ro u g h  
th e  unreasonable  co n d uc t o f th e  n a va l a u th o rit ie s , 
th e re  be ing  no g ro u n d  w ha tever fo r  susp ic ion  and 
no  a u th o r ity  u n d e r th e  specia l O rd e r in  C ounc il, 
th e  C row n  were lia b le  to  th e  p la in t if fs ,  and an 
o rd e r shou ld  be m ade fo r  re s t itu t io n  and costs. 
T h e  fo llo w in g  a u th o r it ie s  were re fe rre d  t o :

The Ostsee, Itosoe’ s E ng lish  P rize Cases, vo l. 2, 
432 ; 9 Moo. P . C. 150 ;

A m erican Jou rna l of In te rn a tio n a l Law , vo l. 9, 
pp. 55 et seq., vo i. 10, pp. 73 et seq., and 121 ;

Oppenheim ’s In te rn a tio n a l Law , vo l. 2, p. 539.

T h e  Attorney-General (S ir  G o rd o n  H e w a rt 
K .C .) , th e  Solicitor-General (S ir  E . H . P o llo c k  
K .O .) ,  and Bruce Thomas fo r  th e  de fendants. T he  
papers ca rr ie d  by th e  vessels were n o t su ffic ien t 
i o  p e rm it o f an u n fe tte re d  r ig h t  o f  p u rs u in g  th e ir  
ow n course w ith o u t reference to  th e  o rd e r o f th e  
B r i t is h  n a va l a u th o rit ie s . T h e  c o n d itio n s  were 
such, in  re la tio n  to  m a r it im e  a ffa irs , th a t  the  
r ig h t  o f  v is it  and search cou ld  n o t be ca rr ie d  o u t 
w ith  sa fe ty on  th e  h ig h  seas, and  i t  was essentia l 
th a t  there  shou ld  be th e  r ig h t  to  o rde r the  vessels 
to  proceed to  a p o r t  fo r  e xa m in a tio n . T he  vessels 
in  th is  case were bound  fo r  a p o r t  w h ich  a ffo rded  
access to  the  enem y c o u n try , and  th e  nava l 
a u th o rit ie s  were ju s t if ie d  in  o rd e r in g  them  to  
proceed to  K ir k w a ll .  T he re  was no  p a r t ic u la r  
o r  e x tra o rd in a ry  r is k  o r  danger in c u rre d  b y  the  
d ive rs ion , T he  O rd e r in  C o u n c il was app licab le ,
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even th o u g h  th e  voyage com m enced fro m  an a llie d  
p o rt, and th e re  was a reasonable g ro u n d , under 
a l l  th e  c ircum stances, fo r  th e  d ive rs ion . W h a t 
had taken  place was th e  re s u lt o f G e rm an  action , 
w h ich  m ig h t have happened u nder any co n d itio ns , 
even i f  th e  vessels had been p e rm itte d  to  punsue 
th e ir  usua l course. In  th e  absence o f  any to r t io u s  
o r  u n ju s t if ia b le  acts on  th e  p a r t  o f th e  cap tors 
th e  C row n  cou ld  n o t be h e ld  lia b le  fo r  damages. 
T he y  c ite d

The Betsey, Boscoe’s E ng lish  P rize Cases, vol. 1, 
G3 ; 1 Ch. Bob. 93 ;

The M a ria , Bosooe, vo l. 1, 401 ; 4 Ch. B ob. 348 ;
The John, Boscoe, vo l. 2, 232 ; 2 Dods. 336 ;
The Zamora, 13 Asp. M a r. Law  Cas. 141. 330 ; 11 1 

L . T . Eep. 626 ; (1916) 2 A . C. 77 ;
The S igurd , 117 L . T . Bep. 6.39 ; (1917) P. 250 ;
The Leonora, 14 Asp. M a r. Law  Cas. 209 ; 118 

L . T . Bep. 362; (1918) P. 182 ; 121 L . T . Bep. 
527 ; (1919) A . C. 974.

S ir  Erie Richards, K .C . in  re p ly .
Cur. adv. vult.

July 25, 1919.— T he  P r e s id e n t  (L o rd  S te rn - 
da le ).— I n  th is  case a c la im  was m ade on b e h a lf 
o f th e  owners o f th e  steam ships Bernisse and  
Elue fo r  damages a g a in s t th e  C ro w n  a r is in g  fro m  
dam age to  the  Bernisse and th e  loss o f th e  Elve, 
and th e  question  w h ich  arises lie s  in  a n a rro w  
compass, b u t  is  n o t easy to  decide. T he  question  
is  w hether, in  th e  circum stancap, th e  C ro w n .a c tin g  
h y  th e  a d m ira l in  com m and  o f th e  c ru ise r p a tro l 
a t  th e  place where th e  vessels were stopped, had  
reasonable cause fo r  d e ta in in g  th e m  and send ing  
th e m  in to  K ir k w a ll.

T he  fa c ts , so fa r  as i t  is  necessary to  s ta te  
them , are as fo llo w s  : T he  tw o  vessels were sm a ll 
steam ers o f a bou t 950 tons  gross, owned by 
P . A . van  E s  and Co., and a t th e  t im e  were under 
c h a rte r to  a f irm  ca lled  th e  N aam locze  Y e n n o o t- 
schap O lie fa b rik e n  C a lve  to  c a rry  a cargo  o f 
g ro u n d  n u ts  fro m  R ufisque , a p o r t  in  th e  F re n ch  
co lony  o f Senegal, to  R o tte rd a m . T he  cargo was 
consigned to  the  N e th e rla n d s  Oversea T ru s t,  and 
was sh ipped a t  R u fisque  b y  a com pany ca lled  
th e  N o u ve lle  Société C om m erc ia le  A fr ic a in e . 
T h is  com pany had ob ta ine d  pe rm iss ion  to  e xp o rt 
th e  n u ts  fro m  th e  G ove rno r-G ene ra l o f  F re n ch  
W e s t A fr ic a ,  and th e  re q u is ite  docum ents o f 
clearance, w h ich  w i l l  be m ore p a r t ic u la r ly  
described la te r, were ob ta ined  fo r  th e  sh ipm en ts . 
T he  tw o  vessels m ade th e ir  voyages under th e  
c h a rte r  in  com pany, and th e  fac ts  as s ta ted  a p p ly  
to  b o th  o f them .

T h is  was th e  second voyage made b y  th e m  to  
th e  p o r t  o f R u fisque  fo r  a cargo  o f  g ro u n d  nu ts . 
O n  tb e  fo rm e r they  w en t by th e  sou the rn  ro u te —  
i.e., th ro u g h  th e  E n g lis h  C hannel, and vfrere 
v is ite d , b u t n o t searched, on  th e  o u tw a rd  voyage. 
T h e y  loaded a s im ila r  ca rgo  and le f t  R u fisque  on 
t i c  14th Eeb. 1917- T he y  ob ta ined  th e  fo llo w in g  
docum ents, the  Declaration de Simple Exporta
tion, th e  Manifest de Sortie, and  w h a t is ca lled  
th e  Acquit-ti-Caution. T h is  is a docum en t p e rm it
t in g  th e  e xp o rt o f ca rgo  on  s e c u rity  be ing g iven  
by th e  sh ippers, guaran teed  by a su b s ta n tia l f irm  
o f m erchants, th a t  the  cargo Bhall be de live red  a t 
th e  p o rt o f R o tte rd a m  w ith in  th re e  m onths. O n  
th e  hom ew atd  voyage the  vessels were v is ite d  in  
the  D ow ns and th e  sh ips ’ papers exam ined. A f te r  
an in te rv a l o f several days, w h ich  I  was in fo rm e d  
was increased by some m is u n d e rs ta rd in g  as to
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th e  re tu rn  o f th e  papers, th e y  were a llow ed  to  
proceed, and  a r iiv e d  a t  R o tte rd a m  and d is 
charged  th e ir  cargo. A s  I  und ers ta n d  the  
evidence th e  cargo  was k e p t under th e  super
v is ion  o f  th e  C ustom s u n t i l  i t  was c e rta in  th a t  i t  
was be ing  used o n ly  fo r  th e  purpose  o f be ing  con
ve rted  in to  o i l  in  H o lla n d  and n o t be ing  expo ried . 
O a th e  4 th  A p r i l  1917 th e  vessels le f t  R o tte r 
dam  in  b a lla s t on th e  second voyage, and 
on th is  occasion th e y  to o k  th e  n o rth w a rd  rou te  
b y  th e  n o rth  o f S co tland . T h e y  were v is ite d  
b y  B r i t is h  c ru ise rs  on th e  11 th  and th e  13 th  
A p r i l  1917, b u t were a llow ed to  proceed, and 
a rr iv e d  a t R u fisque  on th e  2-5th A p r i l  1917. 
T he re  th e y  a g a in  loaded a cargo o f g ro u n d  n u ts  
and  le f t  fo r  R o tte rd a m  on th e  2nd  M a y  1917, 
c a rry in g  the  same papers as on  th e  fo rm e r voyage. 
I t  was n o t d isp u ted  th a t  these papers were in  
o rd e r fo r  a vessel le a v in g  th e  p e rt o f R u fisque , 
T h e  vessels aga in  took  the  n o rth w a rd  rou te , and 
on th e  2 0 th  M a y  1917 were stopped by  H .M .S . 
P atia  and boa ided  by  an o fficer fro m  her. T he y  
were stopped in  la t. 62 4 N . and long . 15 10 W ., 
w h ich  is ju s t  ou ts ide  the  area declared by th e  
G erm ans to  be p ro h ib ite d  and  one in  w h ich  any 
vessel w ou ld  be lia b le  to  be to rpedoed and 
destroyed  by subm arines. A f te r  e xa m in a tio n  o f 
th e ir  papers and some co m m u n ica tio n  between the  
b o a rd in g  p a rty  and th e  c ru ise r, and th e  c ru ise r and 
th e  A d m ira l,  they  were ordered  in to  K ir k w a ll .  T he  
m asters p ro tested , because th e ir  course to  K ir k w a ll  
w o u ld  take  them  th ro u g h  th e  p ro h ib ite d  area and 
expose them  to  danger fro m  subm arines, b u t they  
were to ld  th a t  they  m u s t go and th a t  a w ireless 
message had been sent in to  K ir k w a l l  fo r  an 
escort. T he y  the re fo re  proceeded, each ha v in g  
a B r i t is h  o fficer and  some men on board, who to o k  
charge  o f the sh ip , and on the  23rd  M a y  1917 th e y  
were a tta cked  by  a G erm an  subm arine , w h ich  
to rpedoed  b o th  vessels, w ith  the  re s u lt th a t  the  
Elve sank and th e  Bernisse was b ad ly  damaged, 
b u t  succeeded in  c o n tin u in g  he r voyage to  K i r k 
w a ll. T he re  she was te m p o ra r ily  repa ired  and 
e v e n tu a lly  reached R o tte rd a m . I t  was sta ted  
th a t  the  iu b m ir in e  fired  on th e  crew  as th e y  were 
g e tt in g  in to  and  w h ile  in  th e  boats, b u t no lives 
were lost.

I t  was fo r  th is  loss and damage th a t  th is  c la im  
was made, and th e  l ia b i l i t y  o f  the  C row n  seems 
to  me to  depend upon  w he the r the re  was reason
able g ro u n d  fo r  d iv e r t in g  th e  vessels and send ing  
th e m  in to  K ir k w a ll.

I t  was a rgued on b e h i l f  o f th e  C row n  th a t  
th e re  was no l ia b i l i t y  unless th e  re s u lt o f the  
o rd e r was to  expose th e  vessels to  g re a te r 
danger th a n  th e y  w ou ld  have in c u rre d  i f  n o t 
sent in to  K ir k w a ll ,  and  th a t  th e  danger fro m  
subm arines was ju s t  as g re a t on  th e  o rd in a ry  
course to  R o tte rd a m  as on th a t  to  K ir k w a ll .  
I  do n o t th in k  th a t  th is  a rg u m e n t is  w e ll 
founded.

I f  th e  C row n  had no reasonable g rounds fe r  
ta k in g  possession i f  the  vessels and d iv e r t in g  
th e m  fro m  th e ir  course, i t  is  a w rongdoer, and i t  
canno t excuse its e lf  fro m  re tu rn in g  th e  p ro p e rty  
to  its  r ig h t fu l  owners by say ing  th a t  i t  canno t do 
so by  reason o f  th e  w ro n g fu l o r  even c r im in a l a c t o f 
a th ird  person : (see The William, 3 Ch. Rob. 316; 
P r a t t ’s S to ry , p . 39). B u t  i f  i t  is  necessary to  
de te rm in e  th e  question , I  have no  h e s ita tio n  in  
f in d in g  th a t  a lth o u g h  the re  was danger fro m  sub
m arines ou ts ide  th e  p ro h ib ite d  area, i t  was m uch
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g re a te r w ith in ,  and  th a t  th e re fo re  b y  reason o f 
th e  a c tio n  o f  th e  C row n  th e  vessels were exposed 
to  g re a te r danger.

lo  is  th e re fo re  necessary to  consider w hether 
th e re  was a n y  reasonable cause fo r  p u t t in g  the 
vessels in  charge o f  a B r i t is h  o ffice r and  crew  and 
ta k in g  them  in to  K ir k w a ll .  I n  m y  o p in io n  th is  
depends upon th e  question  w h e th e r in  th e  c ircu m 
stances tb e  absence o f w ha t is  ca lled  a “  green 
c le a ra n ce ”  fo rm e d  such a ju s t if ic a t io n . W id e r 
questions were a rgued  d u r in g  th e  case, in v o lv in g  
th e  w hole question  o f th e  r ig h ts  o f  a b e llig e re n t 
to  send a vessel in to  p o r t  fo r  exam in a tio n , instead 
o f e xa m in in g  he r a t  sea as was th e  p ra c tice  in  
fo rm e r tim es. I  do n o t th in k  th is  case raises 
th a t  question , fo r  I  am satisfied  upon th e  evidence 
th a t  th e  o fficer w ho stopped th e  vessels was o f 
o p in io n  th a t  the re  was n o th in g  connected w ith  
th e  papers o r  th e  cargoes o f  th e  vessels w hich 
requ ired  fu r th e r  search to  be made, and  th a t  no one 
considered th a t  th e re  was any reasonable g round 
fo r  d e ta in in g  th e  vessels any lo n g e r o r  sending 
th e m  in  fo r  e x a m in a tio n  except th e  absence o l 
th e  so-called green clearance. I  sh a ll deal w ith  
th e  evidence on th is  p o in t la te r.

A  green clearance is a ca rd  so ca lled  fro m  its 
co lou r, em p loyed  d u r in g  th e  w a r to  show th a t  the 
vessel to  w h ich  i t  is  g ive n  has been cleared e ithe r 
fro m  a British p o r t  o f  d e p a rtu re  o r  a B r i t is h  p o rt 
o f ca ll, and  derives its  im p o rta n ce  in  th is  case from 
th e  p ro v is ions  o f  an O rde r in  C o u n c il o f th e  16th 
Feb. 1917, w h ich  is  in  these te rm s ; i t  rec ites what 
is  declared to  be th e  im p ro p e r and u n la w fu l action 
o f G e rm any and th e  necessity fo r  fu r th e r  reprisal8 
th a n  had been ta ke n  before, a n d  then  proceeds:
“  A  vessel w h ich  is  encoun te red  a t sea on he r way 
to  o r  fro m  a p o r t  in  any n e u tra l c o u n try  a ffo rd in g  
means o f access to  th e  enem y te r r i to ry  w ith o u t 
c a llin g  a t a p o r t  in  B r i t is h  o r a llie d  te r r ito ry  
sh a ll, u n t i l  th e  c o n tra ry  is  established, be deemed 
to  be c a rry in g  goods w ith  an enem y des tina tion , 
o r o f enemy o r ig in , and s h a ll be b ro u g h t in  fo r 
exam in a tio n , and, i f  necessary, fo r  a d ju d ic a tio n  
be fore  th e  P r iz j  C o u rt.”  T he  green clearanc® 
shows th a t  a vessel has e ith e r come fro m  o r ha8 
oa lled a t  a B r i t is h  p o rt, b u t  i t  is  to  be observed 
th a t  a vessel w h ich  has ca lled  a t  an a llie d  po rt 
has com p lied  w ith  th e  c o n d itio n s  o f the  o rd e r ju s t 
as m uch as one w h ich  has ca lled  a t a B r i t is h  port, 
and y e t such a vessel w i l l  n o t have a green clear
ance, b u t some clearance co rre sp o n d ing  to  >t> 
acco rd ing  to  th e  law  o f th e  a llie d  n a tio n  to  whicn 
th e  p o r t  belongs.

T be  facts, bo fa r  as i t  is  necessary to  s ta te  them»
are as fo l lo w :  W h e n  the  vessels were stopped, a 
lie u te n a n t, R o y a l N a v a l R eserve, was sent from  
the  B r i t is h  cru ise r and boarded th e  vessels. R 3 
exam ined th e  papers, and i t  is  n o t d isp u ted  that» 
so fa r  as they  w ent, th e y  were in  o rde r, b u t there 
was no  green clearance. A m o n g  them  waB tb® 
docum en t p re v io u s ly  m en tioned , ca lled  an Acqult 
¿i caution, w h ich  has been tra n s la te d  as an 
acknow ledgm en t sub je c t to  se cu rity . I t  is n o t a 
ve ry  le g ib le  docum en t, b u t no o b je c tio n  was take 
to  i t  oa  th a t  g round , and  the re  was no sugge£' 
t io n  th a t  th e  o fficer d id  n o t read i t  and unty , 'a 
s tand  i t .  I n  e ffec t, i t  was a clearance o f 
goods and a p e rm it  to  e x p o rt th e m  sub je c t to  
u n d e rta k in g  by th e  sh ippers, guaran teed  by 
s u b s ta n tia l f irm  o f m erchan ts  as to  th e  destin  
t io n  o f th e  goods. I t  a lso con ta ined  a statem® . 
th a t  an a u th o r ity  to  e x p o rt the  cargo o f  n u ts  b
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been o b ta ine d  fro m  th e  G ove rno r-G ene ra l. B y  
th e  b ills  o f la d in g  th e  goods were consigned to  th e  
N e th e rla n d s  Oversea T ru s t ,  and  tn e  papers 
showed a sh ip m e n t a t  and  a voyage fro m  a F re n ch  
C o lo n ia l, and th e re fo re  an a llie d  p o rt,  w ith  a l l  th e  
re g u la r  c learances and papers necessary in  th e  
c ircum stances. A c t in g  on in s tru c tio n s , th e  
lie u te n a n t asked i f  th e  m aste r had a green c le a r
ance, and  was to ld  he had n o t, and  he repo rted  
th e  w hole  fa c ts  to  th e  com m ander o f th e  c ru iser.

T he  com m ander o f th e  c ru is e r th o u g h t th e  case 
was an e xcep tiona l one, and  th e re fo re  co m m u n i
cated w ith  th e  A d m ira l to  know  w ha t he was 
to  do, g iv in g  to  th e  A d m ira l a l l  th e  in fo rm a tio n  
w h ich  he h im s e lf had, and  received in  answer an 
o rd e r d ire c t in g  h im  to  send th e  vessels in to  K i r k 
w a ll.  A n  arm ed p a r ty  was th e n  p u t on board , 
and th e y  proceeded on the  voyage to  K ir k w a ll.  
T he  evidence o f th e  com m ander o f th e  c ru ise r is, 
in  m y  o p in io n , so im p o r ta n t on th e  question  o f 
th e  reasons fo r  send ing  th e  vessels to  K ir k w a ll  
th a t  I  propose to  g ive  i t  in  some d e ta il.

H e  was asked : " D id  yo u  receive a re p o r t fro m  
L ie u te n a n t R ogers  as to  w h a t he bad fo u nd , 
th e  papers and  so on, on  board  th e  Bernisse ?— 
(A .) Yes. (Q .) H e  has to ld  us th a t  he had n o t 
fo u n d  a green clearance ?— (A .) Yes, be s ta ted  
th a t .  I  asked p a r t ic u la r ly  i f  th e  sh ip  had  a green 
clearance. (Q .) W h a t w o u ld  th e  e ffec t o f a green 
clearance be?— (A .) W ith  a green clearance they  
are a llow ed to  Droeeed on th e ir  ro u te . (Q.) I f  
th e y  had n o t g o t a green clearance, d id  you  d iv e rt 
them , o r  w h a t P— (A .) In s tru c t io n s  were asked fo r ,  
i f  th e re  was a n y th in g  d o u b tfu l,  f ro m  th e  A d m ira l,  
o therw ise  th e y  were a llow ed to  proceed. I  con 
sidered th is  a d o u b tfu l case, and the re fo re  I  asked 
in s tru c tio n s  fro m  the  A d m ira l b y  w ireless. (Q .) 
A n d  a fte r  rece iv ing  in s tru c tio n s , d id  you  o rd e r 
he r in to  K ir k w a ll? — (A .) I  o rdered  th e  sh ip  in to  
K ir k w a ll .  (Q .) Y o u  to ld  us y o u  considered th e  
case a d o u b tfu l one. W i l l  yo u  te l l  mo, w h a t was 
th e  d if f ic u lty  in  y o u r  m in d  w ith  re g a rd  to  the  
vessel?— (A .) Because she had  a lrea d y  ca lled  a t 
an a llie d  p o rt, o r  she was fro m  a F re n ch  p o rt.  
T he re fo re  1 had no in s tru c tio n s  to  le t  th e m  g o o n  
F re n ch  ce rtifica te s  o f any so rt, o r  consu la r c e r t i f i
cates, so I  asked fo r  in s tru c tio n s .

(Q. T he  P res iden t) T h a t is  n o t q u ite  an 
answ er to  th e  question  th a t  the  S o lic ito r-G e n e ra l 
asked you , w h ich  was : W h y  d id  you  consider i t  
was a d o u b tfu l case?— (A .) I t  was o u t o f th e  
o rd in a ry . M ost n e u tra ls  do n o t have green 
clearances, and, the re fo re , th e y  are a lw ays sent 
in  o r rep o rte d  because th e y  were fro m  n e u tra l 
p o rts  as a ru le . B u t  th is  vessel be ing  fro m  a 
F rench  p o rt, I  was in fo rm e d  th a t  she had  a 
custom s’ guaran tee  th a t  th e  cargo  was co rrect. 
I  had n o t g o t the  f u l l  d e ta ils  w h a t to  le t  in  and 
w h a t n o t, and  so I  asked fo r  in s tru c tio n s  by 
w ire less, (Q.) L e t  us go b y  steps. I f  Bhe had 
had a green clearance w o u ld  you  have a llow ed her 
to  proceed o r n o t ?— (A .) I  Bhonld. (Q .) B u t  
w ith o u t th e  green clearance, w h a t w ou ld  yo u  do, 
in  o rd in a ry  cases?— (A .)  I  have no  a u th o r ity — I  
Bhould have sent h e r in . (Q.) O w in g  to  th e  
absence o f th e  green c learance?— (A .) Yes.

T he n  he was asked by th e  S o lic ito r -G e n e ra l: 
" T h is  was, as you  have exp la ined, a d o u b tfu l 
case.”  (Q. T h e  P re s id e n t) I  m isunders tood  
v o u r expression, I  th in k ,  a b o u t “  d o u b tfu l case.”  
Y o u  m ean in  th e  case o f an o rd in a ry  n e u tra l 
vessel w ith o u t a green clearance yo u  w o u ld ' have 
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sent he r in  w ith o u t any d o u b t? — (A .) Yes, (Q .) 
B u t  as th is  vessel was n o t co m ing  fro m  a n e u tra l 
p o rt, you  th o u g h t th e re  was a d o u b t a bou t i t  ? 
— (A .)  A s fa r  as I  can reco llec t, L ie u te n a n t 
R ogers , th e  b o a rd in g  officer, s ig n a lle d  th a t  the  
m aste rs o f  th e  tw o  sh ips were p a r t ic u la r ly  anxious 
to  go on, and th e y  had no p o r t  a u th o r ity  fro m  a 
F re n ch  p o r t  a bou t guarantees as rega rds cargo, 
and  so I  th o u g h t th e re  was poss ib ly  some g ro u n d  
fo r  n o t a llo w in g  th e m  to  go on, and I  th e re fo re  
to o k  in s tru c tio n s . (Q .) I  ta ke  i t  th a t  yo u  th o u g h t 
th a t  i t  was a suspic ious case, b u t you  th o u g h t i t  
was a less susp ic ious case th a n  an o rd in a ry  n e u tra l 
vessel w ith o u t green papers ?— (A .) I  do n o t say 
th a t  I  have any o p in io n  a bou t i t  be ing suspic ious 
o r  no t. I  th o u g h t i t  a l i t t le  b i t  o u t o f the  o rd in a ry  
case.

T he n  in  cross-exam ina tion  he was asked th is  :
“  I  w a n t to  ask yo u  one question, i f  I  m ay. 
Y o u  were a t th is  t im e  a c tin g  u nder th e  R e p risa ls  
O rde r o f  Feb. 1917, w h ich  made i t  necessary fo r  
every sh ip  to  c a ll a t a B r i t is h  p o r t? — [A .) Yes. 
( Q ) Y o u  were ?— (A .) W e ll,  I  do  n o t know  
a oou t th e  R e p risa ls  O rde r. ( Q ) I  m ean t the  
O rd e r in  C o u n c il o f Feb. 1917, w n ich  I  am  sure, 
m u s t have been w ith in  y o u r  know ledge'?— (A .) I f  
th e  sh ips d id  n o t w a n t to  be sen t in  th e y  had to  
c a ll a t  a B r it is h  p o rt. ( Q ) T h a t is  u nder th is  
O rde r o f Feb. 1917 ?— (A .) Yes. (Q  ) A n d  unless 
yo u  were a c tin g  in  th e  absence o r th e  presence 
o f th e  green ce rtifica te , you1 were g iv in g  e ffect 
ve ry  p ro p e r ly  to  th a t  O rd e r in  C o u n c il ?— (A .) 
Yes. (Q .) A s  to  th e  case o f th is  p a it ic u la r  ship, 
you  never saw the  docum ents, I  suppose?— (A .) I  
d id  no t. (Q.) A n d  w h a t happened was th a t  L ie u 
te n a n t R ogers  s igna lled  to  you  th e  con ten ts  o f 
th e  n a tu re  o f  th e  docum ents, and  you  s igna lled  
on to  th e  A d m ira l— by w ire less ?— (A  ) Yes. (Q  ) 
Y o n  com m un ica ted, ra th e r, I  o u g h t to  say, w ith  
th e  A d m ira l ?— (A .) Yes. (Q .) A n d  th e  A d m ira l,  
also w ith o u t seeing th e  docum ents, gave h is  
o rders— of course, i t  m u s t have been so.”

T h is  evidence, in  m y  op in ion , shows c le a rly  th a t  
the  vessels were n o t sen t in  fo r  search in  the  
o rd in a ry  sense o f th e  w o rd , and th a t  th e  officers 
concerned were conscious th a t  the re  was no 
reason fo r  d e ta in in g  th e m  o r send ing  them  in  
except the  absence o f a green clearance. I t  also 
shows, in  m y o p in io n , th a t  in  send ing  th e m  in  th e  
o fficer concerned d id  so in  execu tion  o f the  
powers o f th e  O rd e r in  C o u n c il o f Feb. 1917, and 
fo r  no o th e r reason, and th e re fo re  I  th in k  th a t  
th e  issue in  th e  case is  na rrow ed  to  th e  question  
w h e th e r the re  was reasonable g ro u n d  fo r  th in k 
in g  th a t  th e  p ro v is ions  o f th e  O rd e r in  C ounc il 
app lie d  to  th is  case.

I  have a lready po in ted  o u t th a t  a vessel m ig h t 
s t r ic t ly  com p ly  w ith  th e  co n d itio ns  o f  th e  O rd e r 
b y  c a lliu g  a t an a llie d  p o r t  and s t i l l  have no green 
clearance, b u t i t  seems to  me c lear th a t  th e  O rde r 
has no  a p p lic a tio n  to  a vessel w h ich  leaves a 
B r i t is h  o r  a llie d  p o rt, and  th a t  such a vessel is 
n o t ob lig e d  to  c a ll a t  ano the r B r i t is h  o r  a llie d  
p o r t  in  o rde r to  escape th e  p re su m p tio n  ra ised by  
the  O rde r in  C o u n c il and th e  consequent send ing  
in  fo r  e xa m in a tio n  and possible a d ju d ica tio n . I  
am , the re fo re , o f o p in io n  th a t  th e  absence o f a 
green clearance a ffo rded  no reasonable g ro u n d  fo r  
send ing  these vessels to  K ir k w a ll ,  and, as no 
o th e r reasonable g ro u n d  was suggested, I  th in k  
the re  m u s t be a decree o f re s titu t io n , w ith  costs.
I  do n o t th in k  th a t  the re  is any a m b ig u ity  o r

O \ r
O  X
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d if f ic u lty  in  th e  te rm s o f th e  O rd e r in  C ounc il, 
a nd  I  th in k  th a t  i t  c le a rly  d id  n o t  a p p ly  to  th is  
case.

M y  ju d g m e n t is  based e n tire ly  upon th e  con 
c lu s io n  w h ich  I  d raw  fro m  th e  evidence in  th is  
p a r t ic u la r  case th a t  th e  vessels were n o t sent in  
io r  Bearch in  th e  o rd in a ry  way, th a t  th e  officers 
were sa tis fied  th a t  the re  was no g ro u n d  fo r  so 
send ing  them  in , and  th a t  th e  sole cause fo r  so 
d o in g  was th a t  th e y  were considered  to  come 
w ith in  th e  p ro v is ions  o f an O rd e r in  C o u n c il 
w h ich  had no a p p lic a tio n  to  th e  case. I t  has no 
re la tio n  to  th e  genera l ques tion  o f  th e  r ig h t  to  
search a vessel in  p o r t  in s tead  o f  a t sea.

O n  a p p lic a tio n  be ing  m ade on b e h a lf o f  th e  
C row n , leave to  appeal was g ran te d .

Oct. 15,1919.— A p p lic a t io n  was made on beha lf 
o f  th e  c la im a n ts  th a t  the  sum s p a id  in to  c o u r t as 
s e cu rity  fo r  costs in  th e  tw o  actions shou ld  be 
p a id  o u t to  th e  p la in tif fs . T he  C row n  res is ted  the 
a p p lic a tio n  and  app lie d  fo r  a s tay  o f execu tion  
p e n d in g  th e  appeal.

T he  P r e s id e n t .— T here  w i l l  be a s tay  o f 
execu tion  in  th is  case, b u t  I  do n o t th in k  th a t  th e  
C ro w n  are e n t it le d  to  aBk th a t  th e  m oney pa id  
in to  c o u rt as s e cu rity  fo r  costs shou ld  be re ta in e d  
the re . H e re  were tw o  cases in  w h ich  fo re ig n  
sh ipow ners were p la in t if fs  in  c la im s  made ag a in s t 
th e  C ro w n  and in  w h ich  th e y  have succeeded. 
T h a  p la in t if fs  had to  g ive  s e cu rity  fo r  costs in  
th e  o rd in a ry  w ay. T h e y  now  ask th a t  th e  sums 
p a id  in  b y  them  as se cu rity  shou ld  be p a id  o u t 
to  them  as th e y  have made good th e ir  c la im . O n 
th e  o th e r hand, th e  C row n  ask th a t  these sums 
shou ld  be re ta in e d  in  c o u rt because they  have g o t 
a s tay  o f execu tion . T he  e ffec t o f  o rd e r in g  th a t  
th is  m oney shou ld  rem a in  in  c o u rt w ou ld  be to  
g ive  th e  C row n  a p e c u lia r advantage— i t  w o u ld  
g ive  th e  C ro w n  s e c u rity  fo r  th e  costs o f th e ir  own 
appeal, o r  i t  w ou ld  g ive  th e m  s e c u rity  fo r  th e  
sa tis fa c tio n  o f  th e  ju d g m e n t on appea l i f  i t  is 
g iven  in  th e ir  fa vo u r. T he y  are n o t e n tit le d  to  
e ith e r. I  sha ll, the re fo re , m ake an o rd e r fo r  th e  
p a ym e n t o u t to  th e  c la im a n ts  o f th e  m oneys pa id  
in  by  them  as se cu rity .

S o lic ito rs  fo r  th e  p la in t if fs ,  Ince, Colt, Ir.ce, and 
Roscoe.

S o b c ito r  fo r  the  de fendants, Treasury Solicitor.

Suturial Committee of t]jc $riira Council.

Aug. ] ,  5, ar.d Dec. 5, 1919.
(Present: The R igh t Hons. Lords H a l d a n e , 

D u n e d in , A tkinso n , and Sum ner .)
Ca n a d ia n  Pac ific  R a il w a y  Company v .

Steam ship  Stoestad  and  others, {a)
ON APPEAL FROM THE SUPREME COURT OF CANADA.
Canada— Ship— Collision•—Sale o f vessel • liable fo r  

damages— Lim ita tion  o f lia b ility— No a p p li
cation therefor by owners—■Distribution of in 
sufficient f  and— P rio rity  between life  and property 
claimants— Merchant Shipping Act 1894 (57 d> 58 
Viet. c. 60) ss. 503, subs. 1 ; 504, 509.

The appellants were the owners of a steamship which

(a ) R ep o rte d  b y  W . E . R e id , E sq ., B a r r is te r -a t-L a w .

foundered with loss of life  as the result o f a collision 
with a Norwegian steamship. They brought an 
action in  rem in  Canada, where the Norwegian 
vessel was arrested, and the court held [the Norwegian 
vessel to be alone to blame, and ordered that she 
should be sold and the proceeds of the sale deposited 
in  court fo r  distribution, and the amount of the 
claims was referred to the registry. The c la im an ts  
fo r  loss o f life  then intervened and an order was 
made fix in g  the amount o f the damage resulting 
to each of the parties,, but without prejudice to the 
question whether some claims were payable in  
p rio r ity  to others.

No proceedings were taken by the owners o f the 
Norwegian ship fo r  lim itation of their liab ility .

I t  was held by the Adm ira lty  judge and by a m ajority  
of the Supreme Court o f Canada that the claimants 
in  respect o f loss o f life  had absolute p rio rity  
against so much of the fu n d  in  court as is taken 
to represent l. per ton of the S.’ s registered 
tonnage, and were entitled to rank pa ri passu 
with the appellants against the remainder of the 
fund.

Held, allowing the appeal, that there was no ground  
fo r  assuming a policy or intention on the part of the 
Legislature to establish a general preference applic
able to a ll circumstances in  favour of life  claimants, 
or to treat any sum which may happen to be in  
court in  a collision action generally, as i f  i t  had 
been brought into court in  one particular way 
under the statute, and that the fu n d  must be divided 
among the different claimants pro ra ta  in  pro
portion to the amounts o f their respective proved 
claims.

Decision of the Supreme Court o f Canada {reported 
56 Can. S. C. Rep. 324) reversed.

A ppeal from  a judgm ent of the Supreme Court of 
Canada, dated the 11th March 1918, in  a s u i t  

arising out of the loss of the passenger steamship 
Empress of Ireland, on the 29th M ay 1914.

The collision occurred in  the G ulf of St. Lawrence 
between the steamships the Storstad and the Empress 
of Ireland, one o f the regular passenger steamers 
belonging to  the Canadian Pacific Railw ay Company, 
and the la tte r ship was sunk w ith  great loss of 1UC- 
The ra il way, company, as the result of tho collision, 
commenced an action in  rem against the Storstad, 
and th a t ship’s owners filed a counter-claim against 
the Canadian Pacific Company. W hile the pr°" 
ceedings were pending the railway company app li^J  
w ith  the consent of her owners, tha t the Storstad 
should be sold and the proceeds of the sale 
deposited in  court. The A dm ira lty  Court found 
tho Storstad alone to  blame, and ordered a reference 
to  the icg istrar and merchants to  consider 
claims th a t m ight be made for a share of t ' ,e 
funds in  court.

The railway company did not contest the clalKlS 
themselves, bu t from  the firs t took up the position 
th a t the claims could on ly be paid pa ri passu w it > 
the ir own claim, which amounted to  nearly t " f’ 
and a ha lf m illion  dollars, and on tha t basis 0 
division nothing whatever would be le ft for tlu  
claim ant respondents. This would bo the resu 
of the Canadian statute which provises general1/ 
for a lim ita tion  of the lia b ility  of the owner of 
wrong-doing ship to  38.92 dollars per ton gross, 
whether or no t the loss of goods and damage 
property bo accompanied by in ju ry  to  the perso
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or loss of life. On the other hand i f  the imperial 
statute applied the loss of property having been 
accompanied by loss o f life , the respondents sub
m itted  th a t the lia b ility  o f the owners extended 
to  15!. per ton  of the ship’s tonnage, and tha t 
seven-fifteenths of the fund in  court must be 
affected on ly to  claims in  respect of personal 
in juries and loss of life , and th a t as the to ta l 
amount was fa r from  representing 15!. per ton  of 
the Storstad, which was a vessel, of 6028 tons gross 
register, the claim ant respondent should be entitled 
to  rank p a ri passu w ith  the ra ilw ay company 
in  the remaining eight-fifteenths thereof. T ha t was 
a modification of the original claim of the re
spondents, who a t firs t claimed th a t the ir p ro rity  
on 'll. was absolute, and tha t as th is amount 
exceeded the entire fund they were entitled to  the 
whole o f i t  subject on ly to  the appellants’ costs. 
This view was adopted by the registrar and con
firmed by Maclennan, J., acting as deputy local 
judge in  A dm ira lty . He came to  the conclusion 
tha t claims arising from  loss of life  were absolutely 
privileged upon the fund in  court, and th a t the 
deputy registrar in  d istribu ting  the fund pro rata 
among the claimants for loss of life, after provid ing 
for costs incurred by the different parties had come 
to a r ig h t decision.

The ra ilw ay company appealed on two grounds 
(1) th a t the Canadian statute should alone apply 
and (2) th a t the provisions respecting the lim ita tion  
of lia b ility  of the shipowners on ly applied in  the 
case of proceedings for lim ita tion  having been 
institu ted by  the shipowners themselves, and only 
then i f  there were form al findings of w ant of fa u lt or 
p r io r ity  on the ir pa rt in  connection w ith  the loss. 
Assuming th a t the provisions of the im perial A c t 
were to  be applied then in  the result the claimants 
were no t entitled to  the absolute p r io r ity  which 
had been declared in  the ir favour by  the courts 
below, bu t only to  a division of the fund in to  two 
parts upon one of which claimants in  respect of 
loss of property on ly were entitled to  share pro rata 
w ith  a ll others.

The respondents denied these several propositions, 
and submitted th a t as there was an apparent 
conflict between im perial and colonial legislation, 
the imperial A c t must prevail.

The Attorney-General fo r Canada was given 
notice o f the issue thus raised fo r the consideration 
of the court and the m ain points a t issue were 
reduced to  the fo llow ing :—

(1) 'Whether the legislation of the Dom inion of 
Canada had any rig h t to  enact laws dealing w ith  
shipping in  respect of ships no t registered in  
Canada.

(2) I f  i t  had not then how sects. 53 and 54 of 
the Im peria l Shipping A c t 1894 should be worked 
out and applied.

The Supreme Court (Sir Charles F itzpatrick, C.J., 
Davies and Anglin, JJ., Id ing ton  and D uff, JJ. 
dissenting) by  a m a jo rity  allowed in  pa rt the 
appeal of the present appellants by directing th a t 
the sum in  hand for d is tribu tion  be divided in to  
two funds, the firs t consisting of seven-fifteenths 
and the other of eight-fifteenths therof a ttribu ting  
the firs t exclusively among claimants in  respect of 
life  and personal in ju ry , and the second rateably 
amongst a ll classes of claimants, including any of 
those claims in  respect of loss of life  and personal 
in ju ry  fo r such pa rt of the ir claims as m ight not 
have been satisfied.

The railway Company appealed.

W. N . T illey, K.C. (of the Canadian Bar) for the 
appellants.

Languedoc, K.C. (of the Canadian Bar) fo i the 
respondents.

The considered opinion of the ir Lordships was 
delivered by

Lo rd  Sum ner .— This appeal arises out of the 
disastrous collision between the steamship Storstad 
and the Empress of Ireland, which occurred in  the St. 
Lawrence on the 29th M ay 1914. The Empress of 
Ireland  foundered, w ith  much loss of life  ; the Storstad 
proceeded to  her destination—Montreal. There she 
was arrested, and an action in  rem was begun a t 
the suit of the Canadian Pacific Railw ay Company, 
owners of the Empress o f Ireland. Those who 
were entitled to  make personal claims in  respect 
of loss of life  were in  a position of some embarrass
ment, fo r the M aritim e Conventions A c t does not 
apply to  Canada, and the Storstad was the property 
and the on ly property of a single ship company—  
the Aktieselskabet M aritim e— incorporated and 
domiciled in  Norway. Pending a decision as to  
the responsibility fo r the collision they held the ir 
hands.

On the 27 th  A p ril 1915 the Exchequer Court of 
Canada, by the judgm ent of Dunlop, J. s itting  in  
A dm ira lty , held the Storstad to  have been also 
to  blame. Against th is decision there was no 
appeal. The ship was sold by order of the court 
fo r 8115,000 which sum was deposited in  court, 
and the question of the amounts of the claims was 
referred to  the registry, the owners of the Storstad 
tak ing no further part in  the inquiry.

The claimants fo r loss of life  then intervened 
in  the action, and oh the 22nd March 1916 an 
order was made in  the terms and under the circum
stances which ax‘e thus set out in  the report to 
the court made by the deputy d is tric t registrar in  
A dm ira lty .

Whereas on the 22nd day of March 1916, at one of 
the adjournments of the reference, a large number 
of solicitors on behalf of the p la in tiff intervenants and 
claimants, representing m ajority in  number and 
amounts claimed, agreed and consented, tha t the 
Deputy D istrict Registrar do forthw ith accept the 
claims of a ll the parties as being duly recorded and 
proved, tha t is to say, “  I t  is hereby admitted tha t 
the loss and damage of each of the said parties resulting 
from the sinking of the Empress of Ireland amount to 
the said sums ”  (referring to them) “  but w ithout 
prejudice to the rights of any or a ll the parties as to 
their pretensions tha t the claims of any of them wero 
filed too late, or as to the ir pretensions tha t some 
of the claims are entitled to payment in  whole or in 
part by p rio rity  over others, and w ithout waiver of 
any other rights, except only as to the amount of the 
said loss and damage in each case.”

The proved claims amounted in  the aggregate 
to  §3,069,483.94, of which §469,467.51 were for 
loss of life, and the residue was fo r loss of property. 
A n  acute conflict thus arose between the two 
interests, and in  the result i t  has been held by the 
A dm ira lty  Judge and by  a m a jo rity  of the Supreme 
Court of Canada (w ith  a varia tion not a t the 
moment material), tha t the claimants in  respect of 
life  lost have an absolute p r io r ity  against so much 
of the sum in  court as is taken to  represent 11. 
per ton of the Slorstad’s registered tonnage, and 
further rank pa ri passu w ith  the claim, of the 
Canadian Pacific Railway Company against the 
remainder of the fund. The registered tonnage 
of the Storstad was 6028 tons gross.
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No proceedings were ever taken by the owners 
of the Storstad fo r lim ita tion  of the ir lia b ility , 
and the fund in  court; which was one sum and one 
fund and not two, was simply the proceeds of the 
sale w ith  some accrued bank interest, and had 
no connection w ith  the gross registered tonnage 
of the ship or the amounts of 151. per ton  or 81. 
per ton  or w ith  the law relating to  lim ita tion  of 
lia b ility . Furthermore, the order above recited 
on ly adm itted the now respondents as claimants 
on the fund in  the action in  rem, and gave them 
the benefit of the finding th a t the Storstad was 
alone to  blame, and made no admission whatever 
as to  the character of the fund in  court or as to  
any prio r claim to  i t  in  favour of the life  claimants. 
Their rights must rest and were on ly rested in  
argument on the effect of the lim ita tion  of lia b ility  
sections in  the Merchant Shipping Act. Before 
the ir lordships the appellants abandoned pa rt of 
the contentions raised below, and adm itted th a t 
this statute and these sections alone are material.

The follow ing passages from  the judgm ent of 
Anglin, J. conveniently give the reasoning which 
prevailed w ith  the m a jo rity  of the judges of the 
Supreme C o u rt: “  Sect. 503 is no t merely an
enactment fo r the shipowner’s benefit lim itin g  his 
lia b ility . I t  contains a substantive provision fo r 
the advantage of claimants in  respect of loss of 
life  and personal injuries, upon whom i t  confers 
valuable rights of p rio rity . A  construction, which 
would make the existence and enforceability of 
these rights entire ly dependent upon the ship
owner’s seeking and obtaining a judgm ent under 
sect. 504 declaratory of the lim ita tion  of his lia b ility  
and fix ing  the amount thereof, would seem so 
u tte r ly  unreasonable and so contrary to  what 
Parliam ent apparently intended should be the 
effect of the statute,- th a t in  m y opinion i t  should 
no t prevail. W hether the loss of life  and personal 
in ju ry  claims are to  have a lim ited  preference 
over loss of property claims or are to  rank pa ri 
passu, w ith  them  on the entire fund available 
ivas no t le ft to  be determined by the action or the 
inaction of the shipowner, whether prompted by 
interest or purely spontaneous. . . . Were
the court to  d istribu te the money now available 
pro rata  amongst a ll the claimants, as the p la in tiff 
contends for, the po licy of.sect. 503 of the Merchant 
Shipping A c t would be defeated. I t  would be 
equally disregarded were the entire proceeds of 
the sale of the ship devoted to  a fund available 
exclusively . to  satisfy demands in  respect of loss 
of life  and personal in ju ry . The statute does not 
give them any such p rio rity . I t  provides fo r the 
concurrent establishment of tw o d istinct funds, 
in  which i t  defines different rights.”

Their Lordships are unable to  accept this reason
ing. L im ita tio n  of lia b ility  is the  creation of 
statute. I t  is a provision in  favour of the ship
owner, and operates to  restric t the rights of those 
to  whom he- is liable. Inc iden ta lly  the sections 
furnish the rule by  which to  determine the rights 
of parties interested., in  the fund created by  the 
operation of the sections themselves, bub i f  the ship
owner, fo r whatsoever reason, does no t bring the 
sections in to  operation,' no one else can do so, and 
they do no t in  such case have effect. This is the 
result of the enactment itself, fo r i t  expressly p ro
vides fo r procedure to  l im it  the shipowner’s lia b ility , 
and sets up no princip le pr rule as to  the rights of 
different classes of claimants apart from  such 
Im ita tio n . The owners of the Storstad took n o .

proceedings fo r lim ita tion  of the ir liab ility . I f  she 
had turned out to  be of such value th a t the amount 
u ltim ate ly  paid, in to  court equalled the aggregate 
amount of the proved claims, they would have been 
paid in  fu ll, no m atter how many pounds per gross 
register ton  th a t amount represented. I f  the ton
nage of the ship had been so small th a t the 
amount in  court exceeded 151. per ton, the whole of 
i t  would, nevertheless, have been- available in 
satisfaction of the proved claims. Noth ing would 
have prevented the claimants as a body from  enjoy
ing  the ir fu ll rights, arising out of the fau lty  naviga
tion  of the ship and the damage caused thereby, 
unless the shipowners had availed themselves of 
the statute. As they had not done so, nothing 
prevents a particular class of these claimants— 
in  th is case the appellants—from  enjoying the fu ll 
benefit of the ir legal rights. I t  is an accident, and 
an unfortunate one, th a t there is not money enough 
for all, b u t th is accident gives the respondents no 
more and the  appellants no less rig h t than i f  the 
fact had been otherwise. I f ,  instead of being made 
intervenants in  the Canadian proceedings by  consent 
sent, the respondents had found i t  w orth  then' 
while to  sue the shipowners in  Norway in  personam, 
they would have been entitled, i f  successful, to  a 
judgm ent for the fu ll amount of the ir claim, not
w ithstanding the fact th a t the result of the pro- 
ceedings in  rem in  Canada had w ithdraw n a p a rt cf 
the ir opponents’ assets beyond the reach of execu
tion  on the ir judgment.

Since the sections do no t apply, no more need 
he said now upon the ir construction and operation. 
Their Lordships w ill on ly add, tha t they are unable 
to  find  any ground for assuming a policy or intention 
on the part of the Legislature to  establish a general 
preference, applicable to  a ll circumstances in  favoui 
of life  claimants, or to  trea t any sum, which may 
happen to  be in  court in  a collision action generally, 
as i f  i t  had been brought in to  court in  one particular 
way under the statute.

The appellants contended further th a t tb ° 
L im ita tio n  of L ia b ility  sections had no application 
because i t  had no t been shown th a t the loss of the 
Empress of Ireland  happened w ithou t the actual 
fau lt or p r iv ity  of thé owners of the Storstad, 
Their Lordships refrain from  discussing this point 
because i t  appears to  them to  be devoid of an / 
substance. I t  was neither proved nor suggested 
th a t the Storstad was in  any respeot i l l  found, fehe 
belonged to  an incorporated company and not to 
natura l persons, and i t  was proved a t the tria l 
th a t the whole cause of the collision was the baj- 
navigation of the officer of the watch. In  sucü 
circumstances w hat room can there be for dis
cussion of the actual fau lt or p r iv ity  o f the Aktieseis- 
kabet M aritim e ?

In  the result the appeal succeeds, and w ith  costs, 
nor is there any ground for allowing the appellants 
costs to  be taken ou t of the fund in  court as suggests 
by  the respondents. The judgments of the Coin 
of Exchequer and of the Supreme Court m ust la- 
set aside, and the case m ust bo rem itted in  ordei 
th a t judgments may be entered, directing *  
division of the fund in court among the differed 
claimants, appellants and respondents, pro r . ’ 
in  proportion to  the amounts of the ir respectn’ 
proved claims. Their Lordships w ill hum bly advis 
R is M ajesty accordingly.

Solicitors fo r the ajjpellants, Blake and Redden.
Solicitors for the respondents, Laurence JonCj  

and Co,
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Oct. 21 and Dec. 8, 1919.

(Present: The R ight Hons. Lords Sum ner  and 
Pakmoob, the L ord J ustice-Cl e r k , and Sir 
A rthur  Ch a n n e l s )

T he  E. 14. (a)
A P T E A L  FR O M  T H E  H IG H  C O U R T OF JU S T IC E  (E N G L A N D ) 

A D M IR A L T Y  D IV IS IO N  ( IN  P R IZ E ).

Prize Court—Appeal— Prize bounty— “ Armed sh ip ”
.— Troopship— Naval Prize Act 1864 (27 cb 28 
Viet. c. 15), s. 42— Order in  Council the 2nd March 
1915.

B y the combined effect - of sect. 42 of the Naval 
Prize Act 1864, and the Order in  Council dated 
Hie 2nd March 1915 a prize bounty is jmyaMe 
among such of the officers and men of H is  Majesty's 
warships as are actually present at the taking or 
destroying of any “  armed ship ”  o f the enemy, 
calculated at the rate of 51. fo r  each person on board 
the enemy ship at the beginning of the engagement. 

A  submarine belonging to the B ritish  Navy sank an 
enemy troopship which had on board Turkish  
troops w ith  their rifles and ammunition, and w ith 
six fie ld  guns on her deck, which could have been 
used effectively against the submarine. The vessel 
herself was part of the Ottoman naval force, being 
a fleet aux ilia ry  manned by naval ratings and 
commanded by officers of the Turkish Navy, and 
she carried as part of her regular equipment a few  
light guns w ith which she could defend herself. A t 
the time in  question she had on board a crew of 
200 officers and men, and 6000 Turkish troops. 

Held, that, although the main character of the Turkish  
ship destroyed was that o f a transport, neverthe
less her status was something more than a merchant 
ship used to carry troops as she was in  fact armed, 
and as sect. 42 of the Naval Prize Act 1864 did not 
confer or withhold the grant of prize bounty according 
as the armament was the main or an incidental 
characteristic of the vessel, the appellants ivere 
entitled to prize bounty.

Decision of Lord Slcrndale, P. reversed.

A p p e a l  b y  the commander, officers and crow of H is 
Majesty’s submarine E. 14 who sought pursuant to 
sect. 42 of the Naval Prize A c t 1864 and the Order 
in  Council of the 2nd March 1915 to  establish the ir 
claim to  a grant of 51. per head of the 6000 Turkish 
troops, and of the 200 ship’s complement who were 
on board the Gul Djemal when they destroyed 
her w ith  a torpedo in  the Sea of Marmora on 
the n ight of the 10th M ay 1915.

The application was firs t heard by t lic  la te Pre
sident (Sir Samuel Evans), who held th a t the expres
sion 41 armed ship ”  in  sect. 42 of the A c t of 1864 
meant a figh ting u n it of the enemy fleet, and th a t on 
the facts before h im  i t  had no t been proved th a t 
the Gul Djemal was such a ship. H e therefore, 
dismissed the application, b u t expressly gave the 
claimants lib e rty  to  apply again should they mean
while got fu rther evidence of the status of the Gul 
Djemal.

The proceedings before Evans, P. are reported 
116 L. T. Rep. 192 ! (1917) P. 45.

The claimants obtained fu rthe r evidence, the 
witness being an officer who a t the tim e was a 
prisoner a t Constantinople.

Lord  Stemdale to  whom the second application 
was made on the 25th Nov; 1918 found himself 
unable to  hold th a t the Gul Djcntol was an ainied

( : i) ■ Reported by AY. E. R un, JBarrislir-iit L A y,

[P r iv . Co .

ship, as he agreed w ith  Evans, P. th a t the fact 
th a t there were on board a few lig h t guns would 
not constitute her an armed ship any more 
than a merchant vessel armed fo r self-defence. 
Accordingly he dismissed the application.

The claimants appealed.
S ir Erie Richards, K.C. and G. P. Langton for t lio  

appellants.
Sir Gordon Ilew art (A.-G.) and J. G. Pease for 

the Crown.
The considered judgm ent of the board was de

livered by

Lo rd  Sum ner .— In  th is  appeal the commander, 
officers and crew of H is M ajesty’s Submarine E. 14 
seek, pursuant to  27 & 28 Viet. c. 25, s. 42, and the 
Order in  Council dated the 2nd March 1915, to  
establish the ir rig h t to  a grant of 51. per head of the 
6000 Turk ish  troops, and of the 200 ship’s comple
ment, who were on board of the Gul Djemal 
when they destroyed her w ith  a torpedo in  the Sea 
of Marmora, near Kalo lim no Island, on the 10th 
May 1915. The troops had the ir rifles and ammuni
tion , and w ith  them  were s ixK ru p p  75-mm. field guns 
also w ith  amm unition, and so disposed on the ship’ s 
deck astern th a t a t suitable ranges they could havo 
been used against the E. 14 w ith  effect. The 
ship herself was pa rt of the O ttoman naval force, a 
fleet aux ilia ry  manned by  naval ratings and com
manded by officers of the N avy of the Sublime Porte, 
and she carried a few lig h t qu ick firiiig  guns as pa rt 
of her regular equipment, w ith  which she could defend 
herself, i f  necessary. A t  the tim e in  question she 
was acting as a troop transport, and th is  would 
appear to  havo been her regular employment. She 
was on her way to  the Dardanelles, and i t  was 
known to  the Turkish Government th a t B ritish  
submarines had passed up the Straits for the pur
pose, among others, of interfering w ith  th a t traffic.

B y  sect. 42 of the Naval Prize A c t 1864, 
the rig h t in  question would attach i f  the Guj Djemal 
was, in  t lio  words of the section, an 44 armed ship of 
any of H is M ajesty’s enemies.”  This is entirely a 
m atter of construction of the section in  its  applica
tion  to  the facts of th is case, and no other question 
was raised in  the appeal. L it t le  assistance, i f  any, 
s to  be derived from  prio r decisions or earlier 

legislation. Nt> decision before the war turned on 
or touched th is  section, and in  the cases Decided 
during the war the present contention had not been 
raised. The older Acts go back for many genera
tions. A t  one tim e the number of guns, and not of 
men, carried by the ship destroyed, was the measure 
of the grant, and u n til the Crimean W ar the expres
sion “  armed ship ”  was not used. No settled 
practice was shown to  have existed in  the grant of 
“  head money,”  as i t  was called, th a t could lie 
regarded as affecting the ordinary meaning of the 
words of the section, and no reasons of po licy were 
suggested, which would po in t to  an in tention to  use 
those words in  one sense rather than in  another.

I t  is p la in  on the facts th a t the Guj Djemal 
was a ship, and a large one ) th a t she was a 
ship of H is Majesty’s enemies, a u n it in  the iu rk is h  
F lee t; and th a t she was armed, i f  then these 
single and undisputed facts are pu t togethei, she 
was in  fac t “  an armed ship of H is Majesty’ s enemies. 
W hy was she not so w ith in  seel. 42 ? I t  is true tha t 
She was used to transport troops. I t  is Hue also 
tha t she got no chance to  use her arms, or at-least 
none tha t Turkish' troops or seamen .were, m inded

T h e  E. 14.
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to ta k e ; such is the nature of an in ju ry  by a well- 
placed torpedo. I t  is true tha t she did not go forth  
to  battle, nor was she in  hny case f i t  to  lie in  the line 
bu t the section says nothing about this. I t  m ay be 
th a t her regular service consisted in  carrying troops 
and stores, and th a t her combatant capacity was 
no t high, bu t - it  can hardly be doubted tha t, i f  a 
suitable opportun ity  had occurred, i t  would have 
been her du ty  to  figh t and even to  attack a hostile 
submarine.

The contention presented on behalf of the Crown 
was, th a t her main character was th a t of a transport, 
and th a t the fact th a t she was armed was 
on ly an incident. The section, however, does not 
distinguish between the purposes for which the 
armed ship is armed, nor does i t  confer or w ithhold 
the grant according as the armament carried is the 
main or an incidental characteristic of the enemy 
Sovereign’s ship. The contention prevailed w ith  the 
late President, who gave effect to  i t  in  the following 
words: “ A n  armed ship, w ith in  the meaning of 
the section to  be construed, is a figh ting u n it of 
the fleet, a ship commissioned and armed for the 
purpose of offensive action in  a naval engagement.”  
E v iden tly  th is proposition is open to  several objec
tions. I t  makes the rights of H is M ajesty’ s forces 
depend on the purpose w ith  which his enemies may 
have dispatched the ir vessel, on what either way 
is a warlike service.

b l employs a term —•“  offensive action ” —- 
which in  practice is of indefinite meaning, and in 
any ease involves an inqu iry  in to  the state of m ind 
of the hostile commander. S ir Samuel Evans 
elucidated his meaning thus in  another passage:
“  In  m y opinion, i f  i t  were proved th a t she carried 
a few lig h t guns, th a t would no t constitute her an 
armed ship any more than a merchant vessel armed 
fo r self-defence ; nor would the fact th a t she carried 
troops armed w ith  rifles and some field guns and 
other am m unition intended to  be used after the 
landing of the troops.”

Their Lordships are unable to  accept those pro
positions. Of the case of a merchant ship they say 
nothing, fo r th is is a question on the meaning 
of the words “  ship of the enemy,”  and the appel
lants d id  no t contend, nor needed they to do so, tha t 
any ship b u t one in  State service would be covered 
by  those words. There is again no evidence tha t 
the rifles and field-pieces were no t intended to  be 
used a t sea under any circumstances, l i t t le  as any 
occasion fo r the ir use was to  be looked for, and i t  
must be recollected th a t defence is no t confined to 
taking to  one’s heels or even to  returning a blow, but, 
in  the jargon of strategy, may consist in  an offensive- 
defensive, or in  p la in  words in  h itt in g  first. No 
criteria would more embarrass the application of the 
enactment than these, and to  introduce the test 
of the ship’s commission is to  introduce something 
which involves a re-w riting of the section. Their 
Lordships are of opinion th a t the words of the 
section are plain, and tha t the facts f i t  them, and 
accordingly the appellants are entitled to  succeed ; 
th a t the decree appealed against should be set aside 
and th a t th is appeal should be allowed w ith  
costs, and th a t the case should be rem itted 
to  the Prize Court to  make such form al decree 
in  favour of the appellants as may be required. 
Their Lordships w ill hum bly advise H is Majesty 
accordingly.

Solicitors for the appellants, BoUardl and Eochc.. 
Solicitor for the Crown, Treasury 'Solicitor.

<§b$w nte C o u rt of lin iu n ttu rc .
----- +-----

C O U R T  O F  A P P E A L .

F riday, Nov. 7, 1919.

(Before B ankes , Scbutton, and A t k in , L .JJ.)

W h it t le  v. M o u n tain , (a)

A P P E A L  P R O JI T H E  K IN G ’ S B E N C H  D IV IS IO N .

M arine insurance —  Time policy —  Houseboat at 
anchor in  creek— “ Liberty to s h ift ” — Docking 
clause— Towage to dock fo r  repair— Peril o f the 
sea—Abandonment o f adventure— L ia b ility  of
underwriter.

The p la in t if f  insured his houseboat, the D., by a lime 
policy “  whilst anchored in  a creek off Nelley, 
however employed, w ith liberty to shift.”  The 
policy contained a clause : “ Including a ll risk of 
docking, undocking, changing docks and going on 
gridiron or graving docks as may be required 
during the currency o f this policy.”  D uring  the 
currency of the policy the p la in t if f  wished to have 
the D. cleaned, and she was taken from, the, 
river Hamble up Southampton Water to a yard 
on the Itchen (a distance o f about seven miles), 
which was the nearest and most convenient yard. 
The D. was lashed alongside a tug and thus towed, 
but sank outside the yard. I t  was found that 
certain seams ivere defective, and had opened and 
let in  the wUier raised by the bow wave from  the tug 
and tow. The p la in t if f  was unaware o f the 
defect. When lie had the I ). removed from  the 
Hamble the p la in t if f  did not intend to send her 
back during the currency of the policy.

Held, that (1) the loss was due to a pe ril of the sect; 
(2) the p la in t if f  was protected by the docking 
clause ; (3) the p la in t if f  had not at the time, of 
the loss abandoned the insured adventure. Pef 
Banlces, L .J . : The words “  liberty to shift ”  did 
not authorise the p la in tiff to take the vessel from  
the Hamble to the yard.

A ppeal by the defendant from  the judgm ent of 
Bailhache, J. w ithou t a ju ry .

The p la in tiff sued to recover for a loss under » 
po licy of marine insurance, underwritten by the 
defendant, on the p la in tiff’s houseboat, Dorothy, 
The policy, which was a L lo yd ’s policy, dated 
the 19th Aug. 1918, was for a period of six 
calendar months, commencing the 14th J u ly  19J& 
and ending the 13th Jan. 1919, “ w h ils t anchored 
in  a creek off Nctley, however employed, w ith 
lib e rty  to sh ift.”  The policy covered the usual 
perils, and i t  contained the fo llow ing clauses :
“  Includ ing all r isk of docking, undocking, c h a n g in g  
docks, and going on grid iron or graving docks, 88 
m ay bo required during the currency of the policy- 
In  the event of any deviation or change of voyage- 
i t  is hereby agreed to  hold the assured covered at 
a prem ium to  be arranged.”  The policy was » 
renewal of a sim ilar po licy for six months, when 
the Dorothy was le t in  Jan. 1918 to  the Adm iralty 
to  house workmen employed by  some contractors 
who were raising a wreck off Calshot. She was 
then anchored in  the rive r Hamble. In  June 191”  
the p la in tiff gave notice to  term inate the hiring» 
which was term inated early in  September. _____
W) Reported by W. C. Sasdfokc, Esq., Barrister-»1" 

Law,.
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W hen the contractors’ workmen le ft the  Dorothy 
in  Sept. 1918, she was in  such a condition th a t 
the p la in tiff decided to  have her taken to  Camper 
and Nicholson’s yard on the lichen , above 
Southampton Docks, placed on the g rid iron  there, 
cleaned, painted, and re-decorated fo r him self and 
fam ily  to  reside in , and her hu ll examined. He 
also intended, when these operations were com
pleted, vo lay  her up in  the Itchen fo r the w inter. 
The yard was the nearest and most convenient 
yard w ith  a gridiron. The p la in tiff accordingly 
arranged th a t she should be towed from  the 
Hamble to  the yard by a small tug called the. Test, 
and he arranged to  have three men on board the 
Test to  assist in  the towage operations. The 
machinery of the Test broke down and she was 
no t available fo r the towage, and the deputy 
doekmaster sent a larger and more powerful tug, 
called the Dorrington, to  tow  the D °rothy to  the 
yard. She went to  the Hamble on the 21st Sept., 
b u t the master found no one in  charge of the 
Dorothy, the men sent to  the Test being prevented 
from  going down by  the breakdown of the machinery. 
He p u t two men and a boy on board the Dorothy, 
and lashed her alongside the Dorrington in  the 
ord inary way, w ith  fenders to  keep her off the 
Dorrington, and made fast ahead and astern. In  
th is way she was towed a t a speed of about five 
or six knots from  the Hamble up Southampton 
W ater to  the yard, a distance of about seven miles. 
On a rriva l outside the yard i t  was found th a t 
about four feet of water had entered the Dorothy 
during the course of the towage, and she made 
fu rthe r water u n til she sank. The Dorothy was 
subsequently raised and repaired, and the action 
was brought on the po licy to  recover the amount 
of the expenses so incurred. I t  was adm itted th a t 
both the Hamble and the yard were w ith in  the 
po rt o l Southampton.

Bailhache, J „  found th a t the water got in to  the 
Dorothy during the course of the towage through 
an opening in  some of the topside seams above the 
ordinary water-line, the bow wave from  the Dorring
ton, combined w ith  the bow wave from  the Dorothy, 
raising the level of the water and causing the water 
to  reach the lealiy and defective seams and to 
enter the Dorothy, and thereby causing her u lt i
m ately to  sink. H e held th a t the moving of the 
Dorothy from  her anchorage in  the rive r Hamble 
(which, i t  iVas agreed, came w ith in  the words “  a 
creek off N e tle y ” ) to  Camper and Nicholson’s 
yard came w ith in  the clause g iv ing  lib e r ty  to  sh ift, 
and th a t the loss was due to  a pe ril of the sea; 
and he gave judgm ent fo r the p la in tiff.

The defendant appealed.
R. A . Wright, K.C. and E. A . Digby (Simey w ith  

them) fo r the defendant.— The policy was not in  
force a t th is  tim e of the loss, nor d id  i t  in  any case 
cover the loss. The adventure was terminated. 
The risk was fo r six months while anchored in  a 
creek off Netley w ith  lib e rty  to  shift. The vessel 
le ft the creek and there was no in tention to  return 
there. The words “  libe rty  to sh ift ”  do no t help 
the p la in tiff. They mean “ libe rty  to  s h if t ”  for 
the purposes of the adventure, which was a t anchor 
in  the creek for six months.- The shifting was not 
fo r the purposes of the adventure. Further, the 
p la in tiff is not protected by the docking clause, which 
means the docking of a vessel anchored in  the 
Hamble ; nor was the docking incidental to  the risk 
covered, pa rticu larly  in  view of the fac t th a t there 
was no in tention of re turn ing to the Hamble. Lastly,

the loss was no t caused by a peril of the sea. The 
bow wave from  the tug  which raised the water to  the 
level of the defective seams of the tow  was an 
inevitable incident of the towage, and there was 
nothing fortu itous or unexpected causing the loss. 
They referred to

The Xantho, 6 Asp. Mar. Law Cas. 8, 207; 
55 L . T. Rep. 203 ; 12 App. Cas. 503 ;

.  Ballantyne Vi Maclcinnon, 8 Asp. Mar. Law Cas. 
173; 75 L. T. Rep. 95 ; (189G) 2 Q. B. 455 ;

Sassoon and Co. v. Western Assurance Company, 
12 Asp. Mar. Law Cas. 206; 106 L. T. Rep. 
929 ; (1912) A. C. 501 ;

Dudgeon v. Pembroke, 2 Asp. Mar. Law Cas. 323, 
3 Asp. Mar. Law Cas. 101. 393; 31 L. T. Rep. 
31; L. Rep. 9 Q. B. 581 ; 36 L. T. Rep. 382 ; 
2 App. Cas. 284 ;

Marine Insurance Act, 1906 (6 Edw. 7, c. 41), 
s. 45 ; and sched. 1, Rules for Construction of 
Policy, r. 7 ;

Pearsonv. Commercial Union Assurance Company, 
2 Asp. Mar. Law Cas. 100, 3 Asp. Mar. Law Cas. 
275 ; 35 L. T. Rep. 445; 1 App. Cas. 498.

Lech, K.C. and L . C. Thomas fo r the p la in tiff.—  
The adventure was never abandoned. A t  the most 
there was on ly an in tention  to  deviate. Assuming 
there was no in tention to  re turn  to  the Hamble, 
the loss took place before th a t in tention was given 
effect to. In  any case the p la in tiff is protected both 
by  the words “ lib e rty  to  s h i f t ”  and the docking 
clause. The yard where the vessel was docked was 
the most convenient and suitable yard  to  take the 
vessel to  from  the Hamble. The loss was therefore 
covered by the policy. [They were no t called upon 
as regards the question of perils of the sea.]

Digby replied.

B ankes , L .J .— The policy was on a houseboat 
called the Dorothy, and in  the policy as well as in  the 
po licy which preceded the one in  question she was 
described as “  anchored in  a creek off Netley.”  
B y  agreement the vessel was allowed to  lie at 
anchor in  the rive r Hamble, and therefore the 
description o f the vessel in  the po licy m ust be 
taken as “  anchored in  the rive r Hamble.”  
She had been le t fo r occupation by  some 
workmen who were engaged in  raising a wyeck off 
Calshot Castle, and on the determ ination of the 
le tting  i t  was necessary to  have her examined and 
cleaned and decorated fo r the p la in tiff and his 
fam ily  to  reside in  her. For th a t purpose she had 
to  be towed to  Camper and Nicholson’s yard on 
the Itchen, where there was a gridiron, a distance of 
about seven miles from  her anchorage. The p la in 
t i f f  arranged fo r a small tug of low power to  be sent 
w ith  some of his men to  assist, b u t the machinery of 
th is tug broke dowm, and a high-powered tug was 
sent w ithou t the p la in tiff’s men. The Dorothy was 
lashed alongside the tug and towed in  th a t way. 
On the voyage sea-water found its  way in to  the 
Dorothy and in  consequence she foundered near the 
yard, and expenses were incurred in  raising and 
repairing her. The action was brought to  recover 
those expenses. The,learned judge found th a t the 
seams of the Dorothy above the water line were open, 
and th a t the breast wave made jo in t ly  by the tug 
and the Dorothy raised the water to  the level of the 
defective seams, and she in  consequence sank-.

I t  was said th a t there was no peril of the sea. 
Bailhache, J, found th a t there was, and I  agree w ith  
him. I  th in k  th a t the unusual height of the breast 
wave caused by the large tug and the Dorothy may 
properly be called a fortu itous accident or casualty
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o f the sea, and i f  i t  caused or contributed to  the loss 
i t  is im m aterial tha t the vessel was unseaworthy.

The next m atter raises a more d ifficu lt question. 
The policy was on the Dorothy “ wh ilst anchored 
1,1 ”  the Hamble “ w ith  lib e rty  to  sh ift,”  and i t  
contained a docking clause: “  including a ll risk
of docking, undocking, changing docks and going on 
grid iron or graving docks as may be required during 
the currency of this policy.”  Two po in ts are raised 
in  th is regard. I t  is said firs t th a t the tak ing of the 
Dorothy from  the Hamble to  the yard  on the Itchen 
was no t covered by the shifting clause; and, secondly, 
th a t tak ing  her there, considering the distance 
and th a t she would have to  leave the Hamble and be 
towed up Southampton W ater, could not be covered 
by  the lib e rty  to  dock.

One must see w hat are the lim its  placed upon the 
adventure by  the language of the policy. F irs t, 
as regards the sh ifting clause. There is a lim ita tion  
of tim e from  the 14th J u ly  1918 to  t ile  13th Jan. 
1919, and of space indicated by the words “ w h ils t 
anchored in  a creek o lf Netley ” — or, to  use the 
agreed equivalent, “ w h ils t anchored in  the rive r 
Hamble ” — w ith  lib e rty  to  shift. How  is tha t area 
of space extended by  the “  lib e rty  to  sh ift ”  ? 
Those words, being used o f a vessel a t anchor, 
mean, in  m y opinion, libe rty  to  sh ift from  one 
anchorage to  another w ith in  the lim its  of the 
rive r Hamble. Upon this po in t I  agree w ith  the 
contention of the defendant, and cannot agree 
w ith  the judgm ent of Bailhache, J. B u t then comes 
the lib e rty  of docking and going on the gridiron. 
According to  the evidence there was a grid iron a t 
th is yard, and i t  was not suggested th a t there 
was a dock or a grid iron in  the Hamble. I f  there- 
therefore the defendant’s contention on th is po in t 
is righ t, the result is tha t no meaning can, on the 
facts of th is  case, be given to  the lib e rty  to  dock 
clause, because, i f  the area of the adventure is never 
to  exceed the lim its  of the Hamble, there is no dock 
in  the Hamble, and none, at any rate none w ith  a 
gridiron, nearer than Camper and Nicholson’s yard. 
One m ust therefore either ignore the docking clause,' 
or say th a t i t  was w ith in  the in tention of the parties 
th a t the vessel m ight be taken to  th is the only 
available gridiron, and th a t the parties intended 
tha t the insured adventure should cover the vessel 
proceeding to  this particular gridiron. For these 
reasons I  th in k  th a t the appeal should be dismissed.

Scrutton, L .J .— I  arrive a t the same result as 
the President of the court, b u t as I  am no t quite 
sure th a t I  do so by the same road as the learned 
judge below, and as i t  is a case ou t of the ord inary 
I  w ill express m y judgm ent in  m y own way.

Commander W h ittle  had a houseboat, called the 
Dorothy, and apparently a t the beginning of the 
year 1918, he either le t hex’ to, or she was com
mandeered by  the A d m ira lty  fo r the purpose of 
housing some workmen who were engaged in  salving 
a wreck somewhere near Calshot Castle, a t the 
m outh o f Southampton W ater, and Commander 
W h ittle  took ou t a po licy to  cover the Dorothy 
against certain risks. W hat those risks are is 
no t exactly clear. The underwriters were to ld  
before the po licy was issued th a t the Dorothy was 
going to  lie in  a named creek off Netley, on the 
other side of Southampton W ater from  Netley. 
They were apparently to ld  before the second policy 
was issued th a t she was no t ly ing  in  th a t creek, 
b u t in  a creek up the Hamble river, on the same 
side, nearly opposite Calshot Castle, and in  each 
po licy they used the words “  W hils t anchored in

a creek off Netley,”  regardless of the fact th a t she 
was no t anchored off Netley, b u t was anchored 
somewhere else. One would be tempted to  th ink  
th a t the wording o f the po licy m igh t apply to  her 
while moored fo r the purpose of carrying on 
salvage w ork near Calshot, bu t the po licy says 
"  however employed,”  so you cannot lim it  i t  to 
tha t.

The policy contains the phrase, “ w ith  liberty  
to  sh ift.”  The learned judge has taken the view 
th a t “  however employed w ith  lib e rty  to  sh ift ”  
would enable the vessel to  sh ift up Southampton 
W ater to  another ord inary mooring place for 
houseboats or yachts in  the waters of the Itchen. 
A t  present I  do no t th in k  I  can p u t so wide a mean
ing on the words "  lib e rty  to  sh ift.”  I t  is not 
necessary in  m y  view  to  determine it ,  bu t a t present 
I  should require to give i t  more consideration 
before I  agreed w ith  the learned judge in  the view 
he has taken. These general qlauses ai’e usually 
interpreted and lim ited  w ith  regard to  the adven
ture contemplated by  the policy, and I  find  sonic 
d ifficu lty  in  getting ou t of th is po licy th a t i t  is a 
tim e polipy on the Dorothy wherever moored in 
Southampton W ater. I t  is no t necessary to 
express a fina l opinion on the po in t, except to  say 
th a t I  do no t a t present agree w ith  the learned 
judge’s view about it.

B u t there is another clause in  the po licy which 
applies to  a houseboat, th a t is, the docking clause, 
and th a t has to  be given effect to  again w ith  re
ference to  the princip le of the adventure contem
plated by the parties, and the general words that 
are no t to  have the meaning given to  them i f  they 
go outside the adventure contemplated. That 
clause is in  these words, “  including a ll risk of 
docking, undocking, changing docks, and going on 
grid iron or graving, as m ay be required during the 
currency of the policy. W hat was happening 
when the loss in  question occurred was th a t the 
Dorothy was being towed up from  the Hamble 
rive r to  a g rid iron  a t works on the Itchen, just 
above Southampton Docks, and was going, accord
ing to  the evidence, to  be p u t on the grid iron fo r the 
purpose of cleaning her bottom , and seeing to  the 
condition of her underworks after she had been 
ly ing  fo r some years in  the Hamble river, or a t the 
m outh o f Southampton W ater. I t  is very  likely, 
and I  w ill assume tha t, when she had done hex' 
docking and had gone on the gridiron, she would 
very lik e ly  no t go back to  the Hamble river, but 
lay  up in  the upper waters of the Itchen. I t  has 
been argued before us by  the tw o counsel fo r the 
appellant th a t once the owner of the Dorothy had 
made up his m ind th a t she was no t coming back 
to  the Hamble river, the journey to  the dock, even 
fo r the pui’pose of repairing the damage incurred 
while she was ly ing  in  the Hamble cannot be covered, 
because the moment she le ft the place never to 
return, the po licy was a t an end, although what- 
she was doing was going to  repair damage done 
during the insured adventure. T ha t is pu tting  
too nari’ow a construction upon it ,  and giving 
no effect to  the docking clause, supposing the 
assured makes use of the docking clause a t the 
end of the adventure w ith in  the terms and period 
o f the po licy to  p u t r ig h t damage which has been 
done during the insured adventure. The learned 
judge having covered the ship under the shifting 
clause was inclined to  th in k  he could no t cover her 
under the docking clause. I  know the difficulties 
about covering her under the shifting clause, but I
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am qu ite clear th a t she can be covered under the 
docking clause. She was going to  be p u t on the 
grid iron during the currency of the po licy because 
i t  was required from  w hat had happened to  her 
while she was ly ing  anchored in  a creek off Netley 
w ith in  the meaning of the policy. Therefore, on 
the question of whether the risk attached during 
her towage I  come to  the same conclusion as the 
learned judge, though on rather different grounds 
from  those on which he arrived a t his conclusion.

The second po in t taken is th is ; i t  is said th a t 
the Dorothy was unseaworthy, and th a t i t  was only 
the unseaworthiness th a t caused the loss. The 
policy is a tim e policy. Therefore, under the well- 
known doctrine now embodied in  the Marine 
Insurance Act, “  there is no im plied w arranty th a t 
the ship shall be seaworthy a t any stage of the 
adventure, b u t where w ith  the p r iv ity  of the 
assured the ship is sent to  sea in  an unseaworthy 
state, the insurer is no t liable fo r any loss a ttr ib u 
table to  unseaworthiness.”  I t  is adm itted tha t 
there was no p r iv ity  of the assured in  sending th is 
vessel on her towage in  an unseaworthy state, 
because the assured d id  no t know of i t ; therefore, 
th a t clause does no t apply, b u t i t  is said th a t the 
loss happened through unseaworthiness, and un
seaworthiness only, so th a t i t  does no t amount to 
a peril of the sea, and the definition of perils of the 
sea in  the Marine Insurance A c t is referred to. 
“  The term  ‘ perils of the seas ’ refers on ly to  
fortu itous accidents or casualties of the seas. I t  
does no t include the ord inary action of the winds 
and waves.”  When the loss happens a t sea of a 
ship which is no t the subject of a w arranty of 
seaworthiness one is very often in  a d ifficu lt position, 
and an explanation has been given of the result by 
Blackburn, J. in  Dudgeon v. Pembroke (sup.), 
which is the explanation generally referred to 
when th is m atter is dealt w ith . There the, ship 
was unseaworthy when she went to  sea; the 
assured did  no t know of i t ; she went ashore while 
she was m aking fo r H u ll in  distress, and the cause 
of her going ashore was p a rtly  because she was 
fu ll of water and became unmanageable. “  The 
cause of th a t cause, v iz., her being in  distress and 
fu ll of water, was, th a t when she laboured in  the 
ro lling  sea she made w a te r; and the cause of her 
making water was, th a t when she le ft London she 
was not in  so strong and staunch a state as she 
ought to have been; and th is last is said to  be the 
proxim ate cause of the loss, though since she le ft 
London she had crossed the N o rth  Sea twice. We 
th in k  i t  would have been a m isdirection to  te ll the 
ju ry  th a t th is was no t a loss by  perils of the seas, 
even i f  so connected w ith  the state of unseaworthi
ness as th a t i t  would prevent anyone who knowingly 
sent her out in  th a t state from  recovering indem nity 
fo r th is  loss.”  The learned judge assumed th a t 
w hat happened in  the present case was th a t the 
ship as she la y  a t anchor was seaworthy. Her 
under-works, the pa rt ord inarily  under water was 
qu ite  tau t, staunch and strong, b u t he has found 
th a t she was towed up by  a more powerful tug than 
had been expected, being moored alongside of the 
tu g ; th a t an unusual breast wave was made by 
th a t towage, and th a t affected a pa rt of the ship 
no t usually affected by water where the seams 
had opened p a rtly  from  towage by  a too powerful 
vessel, and the water made its  way through these 
seams, and he has found th a t th a t is a state of things 
coming w ith in  the law, as explained by  Blackburn,
J. I t  is his find ing of fact. There was evidence 
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on which the learned judge could come to  th a t 
finding, and I  do no t feel disposed to  dissent from  
his finding, though he m ight have made a finding 
which would have brought the case w ith in  the 
propositions of law stated by  the defendant’s 
counsel. Bor these reasons I  agree w ith  the 
judgm ent of the President, th a t the appeal should 
be dismissed.

A t k in , L. J .— I  agree. I  so en tire ly  agree -with the 
judgm ent th a t has ju s t been delivered th a t I  do no t 
propose to  add anyth ing fu rthe r upon these points, 
except th a t I  should like  to  say one word on the 
question upon which I  th in k  we a ll d iffe r from  the 
learned judge below, namely, on the question of 
whether th is  journey to  the g rid iron  in  question 
was w ith in  the docking clause, and upon th a t I  
th in k  one derives considerable help from  the case 
of Pearson v. Commercial Union Assurance Company 
(sup.). There was a tim e policy against fire effected 
on a steamship. The policy described i t  as then 
“  ly in g  in  the V ic to ria  Docks,”  b u t gave i t  “  lib e rty  
to  go in to  d ry  dock, and lig h t the boiler fires once or 
tw ice during the currency of th is  po licy.”  Then 
in  order to  go in to  d ry  dock the ship, which was a 
paddle steamship, had to  have the lower ha lf of the 
paddle removed, and she then proceeded under tow 
to  a yard  which was tw o miles away up the rive r, 
and then proceeded to  be repaired, and then, instead 
of coming back, she moored ou t in  the rive r fo r the 
purpose of replacing her paddle. Now i t  was held 
by  a ll the judges th a t the v is it  to  the d ry  dock was 
w ith in  the terms of the po licy, bu t th a t the mooring 
in  the rive r fo r about ten days fo r the purpose of 
replacing the paddle was no t w ith in  the policy, and 
w hat is said there by  Lo rd  Cairns is th is  : “  The 
ship is therefore covered by  the po licy during the 
three months so long as i t  is ly ing  in  the V ic toria  
Docks, and so long as i t  is in  d ry  dock, or a t all 
events in  a d ry  dock in  the p o rt of London.”  * And 
la te r on “  your Lordships find  th a t the dock called 
Lung ley’s D ry  Dock was the on ly  dock in  the 
Thames which would take in  the Ind ian  Empire, 
and th a t even in to  th is  dock the ship could no t bo 
received w ith o u t tak ing  off the lower ha lf of the 
paddle wheels.”  Lo rd  Penzance sa id : “ In  con
stru ing the meaning and extent of th is  lib e rty , I  
th in k  great la titude  should be allowed to  state at 
length in  w ritin g  a ll th a t the vessel m igh t hedn- 
tended to  be allowed to  do in  going to  the d ry  dock, 
in  ly in g  there while repaired, and then return ing, 
the length of tim e to  be occupied . . . could
no t be comprised in  any bu t a very leng thy docu
ment. The convenience of mercantile transaction 
makes th is  impossible in  m any cases, and in  th is  
mercantile contract of insurance especially i t  is 
always the custom to  express the m utua l bargain 
in  short and conventional terms. In  construing 
such terms i t  is always to  be borne in  m ind th a t the 
object of insurance is indem nity  from  the risks 
attending some commercial adventure or operation 
which the owner of the subject of insurance is 
engaged upon, and i t  is well understood by both 
parties th a t the desire and object of the assured is 
th a t the po licy should extend to  a ll such risks, of 
the character insured against, as m ay arise by the 
adventure or operation being carried ou t in  the 
usual and ord inary manner. The assured, there
fore, is no t intended to  be bound to  make his mode 
of carry ing ou t the adventure conform to  the 
words of the po licy, r ig id ly  construed, and con
fined to  w hat i& absolutely necessary; b u t the
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genera l w ords o f th e  p o lic y  are in te n de d  to  be con 
s true d  so as to  con fo rm  to  th e  usua l and o rd in a ry  
m e th o d  o f pu rsu in g  such adven tu re .”  I t  is  obvious 
th a t  in  co n s tru in g  a l ib e r ty  clause such as th is  you  
are to  g ive  a reasonable in te rp re ta t io n  to  th e  lib e r ty ,  
and  to  m y  m in d  i t  c e rta in ly  extends to  a d ry  dock 
o r  a g r id iro n  w h ich  upon  th e  evidence was the  m ost 
conven ien t place, i f  n o t th e  o n ly  place, to  w h ich  th is  
vessel cou ld  go. The  evidence was th a t  the re  was 
no  place nearer, o r m ore su itab le , and so fa r  as I  
k n o w  the re  is no c o n tra d ic tio n  o f th a t  fa c t, and you  
have  th e  vessel go ing  to  a d ry  d ock  w ith in  th e  p o r t  
and  proceeding to  i t  as be ing th e  m ost conven ien t 
p lace, and w ith o u t in c u rr in g  an y  increased m arine  
r is k , because i t  proceeds the re  in  sm oo th  w a te r. 
I t  appears to  me, the re fo re , th a t  i t  is im possib le  to  
n a rro w  th a t  l ib e r ty  so as to  exc lude th is  dock. 
W h e th e r o r n o t  i t  w o u ld  enable th e  vessel to  p ro 
ceed to  some dock w h ich  is  ou ts ide  th e  l im its  o f the  
p o r t  in  w h ic h  i t  was th e n  ly in g  is  a d iffe re n t m a tte r. 
I  th in k ,  the re fo re , th a t  i t  was w ith in  th e  dock ing  
l ib e r ty .

O n a ll  th e  o th e r p o in ts  ie n t ire ly  agree w ith  w h a t 
has been said b y  S c ru tto n , L .J . ,  and  fo r  these 
reasons I  th in k  th e  appea l shou ld  be dismissed.

Appeal dismissed.

S o lic ito rs  fo r  th e  p la in t if f ,  Constant and Con
stant.

S o lic ito rs  fo r  th e  de fendant, William A. Crump 
and Son.

Coxtti of §ttMtüùrre.
— ♦ —

HIGH COURT OF JUSTICE.

PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION.

P R I Z E  C O U R T .

July  18 and 21, 1919.

(B e fo re  L o rd  St e r n d a l e , P re s id e n t.)

T h e  A n ic h a b  a n d  o t h e r  V essels , (a)
Prize Court— Property of enemy—Maritime prize—  

Lighters and craft seized afloat— Lighters and craft 
seized when beached—Lighters and craft seized on 
land— Removal to avoid capture— M ilitary and 
naval opera'ions— “  Hot pursuit ” — Nature of 
operations—Right to damages for wrongful seizure 
— Jurisdiction of Court— Naval Prize Act 1 8 6 4  

(27 tfc 28 Viet. c. 25), s.'34— Fourth Hague Con
vention 1907, art. 53— Eleventh Hague Comention 
1907, art. 3.

A number of enemy owned tugs, lighters, and other 
craft, as well as a quantity of material, were seized 
by the British forces during the course of the cam 
paign in  South-West Africa in  1914 and 1915. 
Some of the seizures took place in two ports which 
were occupied by the British forces, a part of the 
craft being afloat and a part being beached, some 
below and some above high water mark. Upon the 
approach of the British forces pari of the cruft was 
moved inland, and was eventually seized some six 
months later at the places, which were respectively

(u) Bevorted t y J.  A . Sla t e s , Esq,, B arris ter-a t-Lav.

[P r iz e  Ot .

148 and 310 miles distant from the coast. The 
Crown claimed condemnation of the whole.

Held, that all the captures made in the ports, 
either afloat or beached above or below high-water 
mark, were good and lawful prize, but that 
upon the evidence, the captures made inland wtrfi 
not made in “ hot pursuit,” and the claimants 
were entitled to have the craft so seized releasid, 
but that no damages could be awarded for wrongful 
seizure, such matters being subject to settlement by 
diplomatic action after the peace.

T h is  was an a c tio n  in  w h ich  th e  C row n asked fo r 
th e  condem na tion  o f  a c e rta in  n u m b e r o f tugs, 
l ig h te rs , and o th e r c ra f t  and  m a te r ia l be long ing  
to  th e  enemy.

D a r in g  th e  ca m pa ign  in  G erm an  S ou th -W es t 
A f r ic a  in  1914 and 1915 th e  enem y te r r i to ry  was 
invaded  and  th e  p o rts  o f  S w akopm und  and 
L u d e r itz b u c h t were occup ied These p o rts  are 
respec tive ly  n o r th  and sou th  o f W a lfis c h  B a y . 
P i io r  t o t t e  w ar th e  W ce rm a n n  lin e , w h ich  was a 
G e rm an  steam sh ip  com pany, d id  considerab le  
tra d e  w ith  S ou th  A fr ic a  g e n e ra lly , and a t the  
p o rts  nam ed th e  com pany had a nu m b e r o f tugs, 
lig h te rs , and o th e r c ra f t— o f va riou s  sizes—  
w h ich  were used fo r  th e  purpose o f  lo a d in g  and 
d is ch a rg in g  th e  G e rm an  lin e rs  and o f ta k in g  
passengers and goods to  and  fro m  th e  same. 
T he re  was also a t  these p o rts  a q u a n t ity  o f  o th e r 
p ro p e rty , such as buoys and rope  fenders, also 
enem y p ro p e rty , some b e long ing  tb  th e  W o e r- 
m ann  L in e  and some b e lo n g ing  to  o th e r persons. 
W hen th e  p o rts  o f  S w akopm und  and L u d e r itz -  
buoh t were occupied, some o f th e  c ra f t  were 
a floa t, some were beached below  h ig h -w a te r 
m a rk , w h ils t  o thers  were beached above h igh - 
w a te r m a rk . T h e  w hole  o f these were seized. 
B a t  a. n u m b e r o f th e  c ra f t  upon  th e  approach  o f 
th e  B r i t is h  forces, were ta ke n  in la n d  b y  th e  
G erm ans in  o rd e r to  a vo id  cap tu re . T h e y  we :o 
fo n n d  some s ix  m on ths  la te r  a t tw o  places—  
O m a ru ru  and O ta v i— w h ich  were respec tive ly  148 
and  310 m iles d is ta n t fro m  th e  coast, when they  
were seized by th e  m il i ta ry  forces.

T h e  C row n  now c la im ed condem na tion  o f  the 
w hole  as p rize , w h ils t  th e  W o e rm a n n  lin e  asked 
fo r  th e  release o f  th a t  p a r t  o f  th e  c ra f t  a n d  
m a te r ia l w h ich  was th e ir  p ro p e rty  on the  g round  
th a t  i t  was n o t lia b le  to  condem na tion  by in te r 
n a tio n a l law .

B y  sect. 34 o f the  N a v a l P r iz e  A c t  1864 (27 & 28 
V ie t .  c. 25), i t  is  p ro v id e d :

W here in  an expedition o f any o f H e r M a jesty 's  naval 
or nava l and m ilita ry  forces against a fo rtress or posses
sion on land, goods belonging to  the  State o f the enemy 
o r to  a pub lic  tra d ing  oompany o f the  enemy exercising 
powers o f governm ent are taken in  the fortress or 
possession, o r a ship is  taken in  waters defended by or 
be longing to  the  fo rtress o r possession, a P rize  Coarc 
fh a ll  have ju risd ic tio n  as to  the  goods or ship so taken, 
and any goods taken on board the  ship, as in  the case 
o f prize.

B y  a rt.  53 o f the fo u r th  H a g u e  Convention 
1907, i t  is  p ro v id e d :

A l l  appliances, w hether on land, a t sea, or in  the »i r > 
adapted fo r  the transm ission o f news o r fo r  the transpor 
o f persons or goods apart from  cases governed by m arl 
tim e  law , depots o f arms, and, genera lly, a ll k inds o 
w ar m a te ria l, m ay bo seized, even though belonging 
p riva te  persons, b u t they m ust be restored, and .in 
dem nities fo r  them regulated a t the  peace.

T h e  A n ic h a b  a n d  o t h e r  V essels .
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B y  a rt.  3 o f th e  e leven th  H a g u e  C o nven tion  
1907, i t  is  p rov ided  :

Vessels employed exclusive ly in  coast fisheries, or 
sm all boats employed in  loca l trade, are exem pt from  
capture, toge the r w ith  th e ir appliances, rig g in g , and 
cargo. T h is  exemption ceases as soon as they take  any 
p a rt whatever in  hostilitie s .

Wylie fo r  the  P ro c u ra to r -G in e ra 1.— T he  c ra f t  
and m a te r ia l seized in  th e  tw o  p o rts  o f Sw akop- 
m u n d  and  L u d e r itz b u c h t were la w fu l p rize  as 
seizures o f enemy p ro p e rty  in  p o rt,  and the c ra f t  
and m a te r ia l ca p tu red  a t  O m a ru ru  and  O ta v i, 
be ing  in  th e  f ir s t  in s tance  enem y p ro p e rty  su b je c t 
to  cap tu re  as m a r it im e  p rize , were also la w fu l 
p rize  as h a v in g  been ta ke n  in la n d  in  o rd e r to  
avo id  a p u rs u in g  b e llig e re n t. A n  enem y was n o t 
e n tit le d  to  c la im  p ro te c tio n  fo r  p ro p e rty  w h ich  
was prim a facie lia b le  to  be seized as m a r it im e  
p rize  by c a rry in g  i t  in la n d  so as to  avo id  cap ture , 
any m ore th a n  be was e n tit le d  to  de p rive  a b e ll i
g e re n t o f h ie r ig h ts  by t ra n s fe r r in g  h is p ro p e rty , 
even fo r  va luab le  co n s ide ra tion  to  a n e u tra l : (see 
The Bawean, 14 A sp . M a r. L a w  Cas. 255 ; 118 
L .  T . R ep. 3 19 ; (1918) P . 58). i n  th e  case o f 
Tliz Roumanian (13 A sp . M a r. L a w  Cas. 8 ; 114 
L .  T . R ep. 3 ; (1916) 1 A .  C. 124), L o rd  P a rk e r ’s 
ju d g m e n t was e n t ire ly  in  fa v o u r o f  the  co n te n tio n  
o f t j je  C ro w n  in  a m a tte r  o f th is  k in d . L o rd  
P a rk e r  had s ta ted  th a t  w here p ro p e r ty  lia b le  to  
ca p tu re  as m a r it im e  p rize  was ta ke n  ashore so as 
to  avo id  seizure, a b e llig e re n t ha d  a p e rfe c t r ig h t  
to  fo llo w  and ta ke  th e  Same i f  he cou ld . A lth o u g h  
s ix  m on ths elapsed between th e  t im e  o f la n d in g  
and th e  ca p tu re  in  th e  in te r io r ,  th e  case was 
one w h ich , under a l l  th e  c ircum stances o f t im e  
and lo c a lity ,  shou ld  be considered as one o f “  h o t 
p u rs u it ,”  and  such as to  g ive  th e  P r iz e  C o u rt 
ju r is d ic t io n  : (see Lindo v. Rodney, 2 D oug las , 
612d.).

Stuart Bevan, K .C . and Darby fo r  the  c la im a n ts . 
— W h a te ve r r ig h t  o f se izure and  condem nation  
exis ted  as to  th e  c ra f t  and  m a te r ia l a floa t, th is  
r ig h t  d id  n o t ex tend  to  th e  c ra f t  and  m a te r ia l 
above h ig h  w a te r m a rk , and m ore  p a r t ic u la r ly  to  
th a t  p a r t  o f i t  w h ich  was seized in la n d . T h is  
was n o t th e  su b je c t o f m a r it im e  p rize . B u t  as to  
th e  c ra f t  seized w h ils t a floa t a t S w akopm und  and 
L u d e r itz b u c h t,  th a t  was o f a sm a ll and in 
s ig n if ic a n t cha racte r, and consisted o f tugs, 
lig h te rs , &c., em ployed in  lo ca l trade . T h a t 
shou ld  m ake i t  secure fro m  condem nation . 
A g a in , as to  th e  c ra f t  w h ich  had been beached, 
th is  shou ld  n o t be condem ned. T w o  o f th e  o ra lt  
were a c tu a lly  beached fo r  re p a ir  p r io r  to  th e  o u t
b reak o f w ar. I n  no case cou ld  th e y  be considered 
as “  w ar m a te r ia l,”  and th e re fo re  (hey were p ro 
tec ted  aB p riv a te  p ro p e rty  under the  fo u r th  H ague  
C onven tion . F u r th e r , upon  th e  evidence some o f 
th e  seizures were m ade in  th e  cou ise  o f nava l 
ope ra tions. T he re fo re , th e  N a va l P r iz e  A c t  1864 
d id  n o t a p p ly . W h a te v e r then  m ig h t be the  
decis ion o f th e  c o u rt as to  the  c ra f t  ca p tu red  in  
th e  portB, th e  r ig h t  o f cap tu re  d id  n o t ex tend  to  
th e  c ra f t  ta ke n  a t O m a ru ru  and O ta v i, w h ich  were 
s itu a ted  so fa r  in la n d . M oreover, th e  lapse o f  
s ix  m on ths  showed th a t  th e y  were n o t ta ke n  in  
“  h o t p u rs u it .”  T he  c ra f t  and m a te iia l cap tu red  
a t  these places shou ld  be released, and damages 
shou ld  be aw arded to  the  c la im a n ts  fo r  w ro n g fu l 
seizure.

Wylie in  rep ly ,

[P r iz e  C t .

I n  a d d it io n  to  th e  cases above no ticed , th e  
fo llo w in g  were re fe rre d  to  in  th e  course o f  th e  
a rg u m e n ts :

S to ry ’s P rinc ip les and P ractice o f P rize  Courts 
P ra tt ’s ed it, p. 29 ;

R o th e ry ’s P rize D ro its , p. 126.

T he  P r e s id e n t  (L o rd  S te rnda le ).— T h is  is a 
cu riou s  case, and  one o f a n a tu re  w h ich  has 
n o t come before me h ith e rto . I t  is  a case in  
w h ich  th e  C row n  asks fo r  condem nation  o f some 
tug s , lig h te rs , ra fts , and  o th e r p ro p e rty , in c lu d 
in g  buoys and rope fenders, b e lo n g ing  to  th e  
W o e rm a n n  L in e , and some c ra f t  supposed to  be 
th e  p ro p e rty  o f th e  G e rm an  G ove rnm ent, and 
o th e r c ra f t  supposed to  be th e  p ro p e rty  o f  o th e r 
persons. M o s t o f th e  c ra f t  seems to  have been 
seized a t  S w akopm und , and  th e  goods a t  
O m a ru ru , a bou t 148 m iles  fro m  th e  coast, w h ile  
o thers  were taken  a t O ta v i, a b o u t 310 m iles fro m  
th e  coast.

T he  f ir s t  question  w h ich  arises is  as to  th e  tugs  
and  o th e r c ra f t  w h ich were a t o r abou t those p o rts  
a t th e  t im e  th a t  th e  U n io n  o f S ou th  A fr ic a  forces 
to o k  possession. Possession was ta ke n  d u r in g  
th e  h o s tilit ie s  between th e  G erm an S o u tb -W ts t 
A fr ic a n  forces and th e  U n io n  o f S ou th  A fr ic a  
forces. T he  in c id e n ts  w h ich  preceded th e  ta k in g  
possession o f these goods have been ve ry  s c a n tily  
de ta iled , b u t I  g a the r th a t  one, a t an y  ra te , o f 
these p o rts  had te e a  bom barded by a B r i t is h  
c ru ite  •, and  I  ta ke  i t  th a t  a p o rt io n  o f the  B r i t is h  
forces were conveyed to  th a t  p o rt. I  th in k  th a t  
L u d e r i'z b u e h t was o c c u p le l in  Sept. 1914 and 
S w akopm und in  Jan . 1915, and a t th a t  tim e  the re  
were fo u n d  some o f th e  tu g s  and some o f th e  
c ra f t  a floa t in  these w aters. Some o f  th e  c ra l t  
were beached above and some below  h ig h  w ater. 
I n  some cases th e y  had  been beached fo r  th e  
purpose o f repa irs , and in  some caseB in  conse
quence o f  the  approach o f th e  U n io n  forces, to  
avo id  seizure. W h e n th e U n io n  fo rces approached 
I  am  sa tis fied  th a t  they to o k  possession o f a l l  the  
c ra ft ,  b o th  above and  below h ig h -w a te r m a rk .

T h e  f ir s t  p o in t to  be decided in  th is  case is  
w he the r these c ra f t  a re  th e  su b je c t o f m a r it im e  
p r iz i .  S u b je c t to  th e  question  o f  th e  H ague  
C onven tion , w ith  w h ich  I  sh a ll deal la te r, I  have 
no  d o u b t w ha tever th a t  th e y  are th e  su b je c t o f 
m a r it im e  p rize . W h e re  c ra f t  w h ich  has been 
used has been seized, i t  does n o t m a tte r  w he ther 
o r  n o t th e y  are a t th e  t im e  o f seizure on th e  seas, 
and i t  does n o t seem to  m a tte r  w he the r th e y  are 
seized by officers o f th e  n avy  o r  by  somebody who 
is a c tin g  fo r  H is  M a je s ty ’s G ove rnm ent. These 
c ra f t  were in te n de d  fo r  use on th e  h ig h  seas, and 
i t  does n o t m a tte r  w he the r th e y  were beached o r 
on th e  h ig h  seas. T h e  case is  ve ry  s im ila r  to  
th a t  o f goods w h ich  are lia b le  to  se izure and con
dem na tion , and w h ich  have been p u t  in to  w are
houses in  th e  p o r t  o f th e  d e s tin a tio n , o r, to  g ive  
a m ore concre te  exam ple, o f o i l  w h ich  has been 
pum fiad  in to  ta n ks  a t  th e  p o rt, as in  th e  case o f 
The Roumanian (ubi sup.).

These vessels were n o t exc lus ive ly  em ployed in  
coast fish in g , n o r were th e y  exc lus ive ly  em ployed 
in  coast trade . T h e y  were used fo r  th e  purpose 
o f fa c i l i ta t in g  th e  opera tions o f  th e  vessels w h ich  
ra n  in  connection  w ith  th e  W o e rm a n n  L in e . 
Tfcey were used fo r  th e  purpose o f lo a d in g  and 
u n lo a d in g  vessels o f th e  W oe rm a n n  L in e , a n d fe r  
ta k in g  passengers to  and fro m  th e ir  ships. I t
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seems to  me th a t  these were n o t sm a ll vessels 
e xc lu s ive ly  em ployed  in  lo c a l trade , b u t were c ra f t  
em ployed in  ass is tin g  th e  tra d e  o f  th e  b ig  sh ips 
o f th e  W o e rm a n n  L in e , w h ich  d id  a la rge  
business w ith  S o u th  A fr ic a  p r io r  to  th e  w ar. 
T o  m y  m in d , the re fo re , these c ra f t  w h ich  were 
ta k e n  a flo a t o r  were beached, e ith e r above o r 
below  h ig h -w a te r m a rk  a t e ith e r o f these places, 
are good and  la w fu l p rize , and  shou ld  be con
dem ned as such.

B u t  now  the re  comes a question  o f  a d iffe re n t 
and  d if f ic u lt  cha rac te r, and .one  as to  w h ich  I  have 
ve ry  g re a t d o u b t. I t  arises in  these c ircum stances 
W h e n  th e  U n io n  tro o p s  were approach ing , 
w h e th e r th e y  approached by la n d  o r  sea, a nu m b e r 
o f these lig h te rs  were p u t  on r a i l  and sent u p  to  
th e  in te r io r  o f th e  c o u n try . T h e y  were sent, some 
a b o u t 100 m iles  and some a b o u t 300 m iles, and 
some poss ib ly  to  o th e r places a g re a te r d is tance  
aw ay. T h e  b u lk  o f th e m  were sent to  a place called 
O ta v i, a b o u t 310 m iles  aw ay, and  a place ca lled  
O m a ru ru , 148 m iles  away. Those a t  .O ta v i were 
ta k e n  u p  some considerab le  t im e  before th e  
o ccupa tion  o f th a t  p lace by th e  U n io n  troops  ; so 
also were those w h ich  were ta ke n  up  to  O m aru ru . 
T h e y  were ta ke n  to  O m a ru ru  in  A u g . and 
Sept. 1914, and  to  O ta v i in  M a rc h  and  A p r i l  
1915. N o w  between th e  t im e  o f  Sept. 1914 when 
L u d e r itz b u c h t was occup ied, and Ja n . 1915, 
w hen S w akopm und  was occupied, 1 have a b la n k , 
and I  am  to ld  n o th in g  a t  a ll as to  w h a t th e  
O row n  was d o in g  o r  w h a t th e  opera tions 
were u n t i l  O m a ru ru  was ca p tu red  on th e  
2 0 th  Ju n e  1915, and  O ta v i on  th e  1st J u ly  
1915. A l l  I  kn o w  is  w h a t I  am  to ld  b y  S ir  O. 
M u r ra y  in  h is  a ffid av it, nam e ly , th a t  H is  
M a je s ty ’s m il i ta ry  forces, o p e ra tin g  u nder th e  
G ove rn m e n t o f th e  U n io n  o f  S ou th  A f r ic a  in  
G erm an  S o u th -W e s t A fr ic a ,  occupied L u d e r ifz -  
b u c h t on th e  19 th  Sept. 1914, and S w akopm und  
on  th e  14 th  Jan . 1915, bo th  these places be ing  on 
th e  coast o f  th a t  P ro te c to ra te , and th a t  in  the  
course o f th e ir  ope ra tions in  th e  P ro te c to ra te , 
th e  S o u th  A fr ic a n  forces occupied th e  n o rth e rn  
section  o f th e  ra ilw a y  lin e s  fro m  S w akopm und 
to  O ta v i, and fo u n d  and seized a t O m a ru ru , 148 
m iles  in la n d , s ix  lig h te rs , and  a t  O ta v i, 310 
m iles  in la n d , a launch , some lig h te rs , rope 
fenders, and  o th e r a rtic les .

T h a t suggests to  me th a t  th e  forces were 
a pp roach ing  th e  ra ilw a y  lines fro m  th e  la n d  and 
n o t fro m  th e  sea. T h e y  m u s t have come fro m  
th e  sea o r ig in a lly ,  b u t  th a t  has suggested to  me 
a la n d  ope ra tion , and i t  m ay be th a t  i t  was n o t 
u n t i l  Ju n e  and  J u ly  th a t  th e y  occupied the 
n o rth e rn  p a r t  and  so to o k  possession o f the  
w hole. I  do n o t know  w he ther th is  is co rre c t as 
th e  evidence before me is ve ry  v a g u e ; b u t I  
th in k  th a t  I  am  co rre c t in  m y  surm ise. T he  
p o s itio n  th e n  stands in  th is  w ay. T here  was 
an  occupa tion  o f  th e  coast in  Sapt. 1914 and 
Ja n . 1915, a t th e  tw o  places respective ly . N o  
d o u b t ope ra tions o f  some k in d  were g o in g  on in  
th e  m eantim e. W h a t th e y  were I  do n o t know . 
S ix  m on ths a fte rw a rds , speaking  ro u g h ly , on the  
2 0 th  June , O m a ru ru  was ca p tu re d  and  on the  
1st J u ly  1915 O ta v i was ca p tu red  and no d o u b t 
b v  th e  m il i ta ry  forces, and  the re  were fo u n d , n o t 
a floa t o r  in  th e  r iv e r  b u t ashore, these lig h te rs  
and o th e r th in g s  w h ich  had been taken  up  there, 
no  d o u b t to  avo id  cap ture , and  th e y  had rem ained  
th e re  u n t il,  as th e  re s u lt o f the  c lim a te  and o f th e

necessity o f keep ing  them  dam p in  o rd e r to  avo id  
th e  vessels c ra ck in g , one o f  th e m  a t any ra te  had 
become q u ite  covered w ith  vege ta tion . T h e y  had 
been the re  on la n d  fo r  several m on ths.

T he  question  is  w he ther, a t  th e  da te  o f seizure, 
nam e ly , when these places were occup ied, they 
were th e  su b je c t o f m a r it im e  p rize . I  have n o t 
an y  d o u b t th a t  L o rd  P a rk e r was q u ite  r ig h t  in  
say ing  as he d id  in  th e  case o f Tin  Roumanian 
(ubi sup.), th a t  i f  p ro p e rty  is  lia b le  to  se izure  a t 
sea and  th e  enem y succeeds in  g e t t in g  i t  ashore, a 
b e llig e re n t has a r ig h t  to  pursue hiB enem y and to  
take  th e  p ro p e rty  fro m  h im , ju s t  as m uch as i f  he 
ra n  aw ay a t sea and  i f  he rem ained  a t  sea. I  was 
to ld  th a t  I  m u s t tre a t  th is  as a case o f th a t  
k in d — i t  is  ca lled  a case o f “  h o t p u rs u it .”
T h is  h o t p u rs u it  to o k  s ix  m on ths  i f  i t  was a ho t 
p u rs u it. I  do n o t mean to  say th a t  the re  m ig h t 
n o t  have been a h o t p u rs u it  a l l  th e  tim e , and 
th a t  th e  forces n jig h t  have been g e tt in g  on as 
fa s t as th e y  cou ld  a f te r  th e  c ra ft ,  b u t I  have 
no evidence th a t  th e y  were. I t  is  ju s t  as con
s is te n t on th e  evidence before  me th a t  these 
opera tions m ig h t have ceased fo r  a t im e  and 
new opera tions begun. A l l  I  know  is  th a t  a fte r  
th e  f ir s t  ta k in g  possession o f th e  p o rts  the re  is 
an in te rv a l o f a b o u t s ix  m on ths , and then  these 
c ra f t  were ta ke n  a t  places respective ly  some 150 
and 300 m iles  up  th e  c o u n try , and were ta ke n  on 
la n d  by m il i ta ry  forces.

I t  does n o t seem to  me, in  these circum stances, 
th a t  th e y  are th e  su b je c t o f  m a r it im e  p rize . I  do 
n o t th in k  i t  m a tte rs  th a l th e y  are c ra ft .  They 
are p ro p e rty  on  land , and  are ta ke n  by th e  land 
forces in  la n d  opera tions, and th e re fo re  I  do n o t 
th in k  th e y  are th e  su b je c t o f m a r it im e  prize.
I  th in k  w ith  reg a rd  to  th e  lig h te rs  and th e  o the r 
p ro p e rty  seized in  th e  in te r io r  th a t  the re  m ust 
be no  o rd e r o f  condem nation , b u t an o rd e r o f 
release, and  th e re fo re  as p riz e  th e y  m u s t be 
released fro m  th e  P riz e  C ou rt.

I  was asked to  say th a t  th e y  m u s t be released 
w ith  an in d e m n ity  to  th e ir  owners, and the 
a rg u m e n t in  s u p p o rt o f  th is  was based upon 
tw o  g rounds. One g ro u n d  was th a t  th e y  came 
u n d e r sect. 1, a rt. 53 o f  th e  fo u r th  H a g u e  C on
v e n tio n  1907. B u t  i t  seems to  me th a t  th a t 
a rt ic le  does n o t co n fe r on me as a ju d g e  s it t in g  
in  p rize  th e  r ig h t ,  o r  im pose upon  me the  d u ty  
o f  s e tt lin g  these in d e m n itie s . T h e y  are to  be 
se ttled  a t  th e  peace, and to  be se ttled  by d ip lo 
m a tic  ac tion , and I  do n o t th in k ,  the re fo re , on 
th a t  g ro u n d  th a t  I  can g ive  any ju d g m e n t fo r  
an in d e m n ity . B u t  the re  is  ano th e r ground, 
and  i t  is  th is . W h e n  a c a p to r b rin g s  a rtic les  
w h ich  he has seized in to  th e  P r iz e  C o u rt and 
asks fo r  condem nation , i f  i t  appears th a t  he has 
seized them, w ro n g fu lly  th e  c o u rt has ju r is d ic t io n  
to  m ake h im  pay damages in  respect o f the  seizure 
i f  i t  appears th a t  he has acted w ith o u t any 
reasonable g round . B u t  in  o rd e r to  a rr iv e  a t 
such a conc lus ion  th e  c o u rt m u s t be sa tis fied  on 
b o th  p o in ts — the w ro n g fu l seizure and  the  absence 
o f reasonable g round .

T he  cou rts  have a lw ays been disposed to  look 
ve ry  c lose ly  in to  th e  m a tte r  before they  say th a t 
th e  ca p to r had  no reasonable g ro u n d  fo r  w ha t be 
had done. T he  reason fo r  th is  is  obvious, as 
o therw ise  a b e llig e re n t m ig h t be g re a tly  hamper®“  
in  th e  exercise o f h is  r ig h ts . I  do n o t th in k  th a t 
i t  is  an easy question . I t  m ay be th a t I  am  w rong 
in  th e  conc lus ion  I  have como to , b u t I  cannot say
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th a t  the re  was n o t su ffic ie n t d o u b t to  g ive  reason
able g ro u n d  fo r  w b a t was done on b e h a lf o f the  
C row n . T he  cases show th a t  w here th e re  is a 
docum en t d if f ic u lt  to  construe, o r  a d o cum en t a t 
la w  w h ich  is  n o t v e ry  p la in , a m is ta ke  in  con
s tru in g  th e  docum en t w i l l  n o t be considered  as an 
unreasonable a c tio n  on  th e  p a r t  o f  th e  person who 
construes i t ,  and I  th in k  th a t  th is  case fa lls  w ith in  
th a t  p r in c ip le . T he re fo re , th o u g h  th e re  m u s t be a 
release, I  do n o t th in k  th a t  th e re  o u g h t to  be 
any damages g iven , and  i f  th e re  is  f o be any 
in d e m n ity  fo r  these c ra f t  u n d e r T he  H ague  C o n 
ve n tio n  th a t  is  a m a tte r  w h ich  w i l l  have to  be 
se ttle d  elsewhere, and  n o t here.

M y  ju d g m e n t, the re fo re , w i l l  be as to  th e  c ra f t  
and o th e r th in g s  seized in  th e  p o rts , e ith e r  a flo a t 
o r  beached, above o r  be low  h ig h  w a te r m a rk , 
the re  w i l l  be a decree o f condem nation . W ith  
rega rd  to  th e  o th e r a rtic le s  w h ich  were seized 
a t  O m a ru ru  and O ta v i, respective ly , th e re  w i l l  
be a decree o f release, b u t  w ith o u t an y  o rd e r as 
to  damages o r costs.

W ith  rega rd  to  th e  o th e r c ra ft ,  unc la im ed , some 
o f w h ich  are a lleged to  be long to  th e  G erm an  
G ove rnm en t and some to  va rious  G e rm a n  owners, 
th e re  is  no que s tion  a b o u t se iz ing  on land , 
a lth o u g h  th e  evidence is  a l i t t le  vague a bou t i t .  
B u t  I  have come to  th e  co nc lus ion  on  th e  evidence 
th a t  th e  vessels were e ith e r a flo a t o r  above o r 
below  h ig h  w a te r m a rk , and th e re fo re  th e y  fa l l  
u n d e r th e  f ir s t  p a r t  o f m y  ju d g m e n t, and the re  
m u s t be a decree o f condem na tion  so fa r  as th e y  
are concerned.

S o lic ito r  fo r  th e  P ro c u ra to r-G e n e ra l, lreasury 
Solicitor.

S o lic ito rs  fo r  th e  c la im a n ts , Goldberg and 
Barrett.

M ay  6 and July  25, 1919.

(B e fo re  L o rd  St e r n d a l e , P re s id e n t.)

T h e  A c h il l e s  a n d  o t h e r  Sh ip s , (a)
Prize Court—British ships—Enemy goods— Dis

charge in British ports— Possession taken of goods 
by controller —  Sale by controller]— Proceeds of 
sale—Liability to condemnation as prize.

Goods belonging to an enemy firm  were shipped 
before the outbreak of war on British ships and 
arrived at certain ports in this country after the 
outbreak of war. The goods were consigned to a 
branch of the enemy firm which had been estab
lished for some years in  this country. Under the 
powers conferred by the 2 rading with the Enemy 
Act 1914 (4 cfc 5 Geo. 5, c. 87) the British branch 
of the enemy firm had been placed by the Board of 
Trade under the care of a controller. The con
troller took possession of the goods and sold them 
in  the ordinary course of business, handing over 
the proceeds to the Public Trustee, acting as cus
todian of enemy properly. The Public Trustee 
in  turn accounted to the Admiralty marshal, who 
seized and arrested them as enemy properly and 
paid them into the Prize Court for adjudication.

Held, that, as the goods themselves were liable to 
seizure and condemnation as prize in  the first 
instance when they were in  port, the fact that they 
were afterwards dealt with and sold by the con
troller, who was not an agent of the enemy firm,

but an officer of the High Court, did not deprive 
the Crown of the right to claim the proceeds of the 
sale thereof in  the same way that it would have 
been entitled to claim the goods themselves i f  they 
had remained in specie.

T he  G le n ro y  (14 Asp. M ar. Law Cas. 207 ; 118 
L. T. Rep. 318 ; (1918) P. 82) discussed and 
followed.

T h is  was an a c tio n  on  b e h a lt o f th e  C row n  
c la im in g  th e  condem na tion  o f th e  proceeds o f the  
sale o f enem y goods.

T h e  goods in  ques tion  consisted o f va rious  
cons ignm ents  w h ich  were sh ipped a t A s ia t ic  p o rts  
on board  th e  Achilles and  tw e lve  o th e r vessels—  
a ll B r i t is h  s team sh ips— and were th e  p ro p e r ty  o f 
an  A u s tr ia n  com pany ca lled  A lo is  S cbw e iger and 
Go. T he  goods were sh ipped before  the  o u tb re a k  
o f th e  w a r between G re a t B r i ta in  and  A u s tr ia , 
and  were consigned to  th e  M ancheste r b ranch  o f 
th e  A u s tr ia n  com pany. W h e n  w a r b roke  o u t the  
M ancheste r b ranch  waB p laced u n d e r th e  con
t r o l le r  a p po in ted  by  th e  B o a rd  o f T ra d e  in  
accordance w ith  tb e  p ro v is ions  o f  sect. 3 o f th e  
T ra d in g  w ith  th e  E n e m y  A c t  1914 (4 &  5 Geo. 5, 
c. 87). T h e  c o n tro lle r  to o k  possession o f th e  
goods and  so ld  th e m  to  va rious  custom ers o f 
A lo is  S chw e ige r and  Co. T h is  was done in  th e  
o rd in a ry  w ay o f business. A fte rw a rd s  th e  con 
t r o l le r  handed over th e  proceeds to  th e  P u b lic  
T rus tee , a c tin g  as cus to d ian  o f enem y p ro p e rty . 
I n  tu rn  th e  P u b lic  T ru s te e  handed over th e  sums 
received by h im  to  th e  A d m ira l ty  m arsha l, who 
seized and  a rres ted  the  same as enemy p ro p e rty  
and pa id  th e m  in to  th e  P r iz e  C o u rt fo r  a d ju d ic a 
tio n . T he  G row n  now  c la im ed  th e  proceeds as 
prize.

T h eAttorney General (S ir  G o rdon  H e w a rt, K  C.) 
and  C. W. L iiley  fo r  th e  P ro cu ra to r-G e n e ra l.

T he re  was no appearance, n o r was any c la im  
en tered , on b e h a lf o f A lo is  S chw eiger and Co.

T h e  fa c ts  and  th e  a rgum en ts  are  s u ffic ie n tly  
in d ic a te d  in  th e  j u d g m e n t C w  aiVi vuU%

July 25, 1919.—T he  P r e s id e n t  (L o rd  S te rn - 
dale) — T he  C row n  asks fo r  t i e  condem na tion  o f a 
sum  o f 32,3701. Up. 6d., be ing  th e  n e t proceeds o f 
th e  sale o f va rious cons ignm en ts  and o f  p a r t  con
s ignm en ts  o f h ides, beeswax, gamboge, gum , and 
g u tta -p e rch a , w h ich  had been sh ipped ou  board 
th e  B r i t is h  steam sh ip  Achilles and tw e lve  o th e r 
B r i t is h  vessels and b ro u g h t to  th is  c o u n try  and 
d ischa rged  in  th e  p o rts  o f L o n d o n , L iv e rp o o l, and 
H u l l .  ,  ,  . . .

T he  cons ignm ents  a l l  be longed to  an A u s tr ia n  
f irm  ca lled  A lo is  Schw eiger and O o „ w h ich  had a 
b ranch  es tab lish m e n t in  M ancheste r w h ich  was 
ca rr ie d  on in  th e  name o f A lo is  Schw eiger and Go. 
L im ite d . T h is  b ranch  was, a fte r  the  o u tb re a k  o t 
w ar, p laced under a c o n tro lle r  a p po in ted  by th e  
B o a rd  o f  T rade . T he  c o n tro lle r  so ld a l l  th e  goods 
and  re m itte d  th e  proceeds o f th e  sale, w h ich  are 
th e  B ub jec t-m a tte r o f th is  c la im , to  th e  P u b lic  
T rustee , a c tin g  as cus to d ian  o f enemy p ro p e rty . 
T he  P u b lic  T ru s te e  in  tu rn  accounted fo r  tb e  p ro 
ceeds to  the  m arsha l, w ho seizsd and  a rres ted  
them  as enem y p ro p e rty  and p a id  th e m  in to  the  
P rize  (Jou rt fo r  a d ju d ica tio n .

T here  is no d o u b t th a t  th e  goods, w hen th e y  
were a floa t, when th e y  a rr iv e d  in  th e  B r it is h  
p o rts , and  when th e y  had been d ischarged in to  
warehouses in  those p o rts , were enem y p ro p e rty ,t») Reported by J .A .  Sla t e b , Esq., B arristora t-Law .
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and  as such were lia b le  to  se izure  and condem na- 
t io n  as good and la w fu l p rize  to  th e  C row n  in  its  
i 1 a 1 to, ird ro ‘ tT8 o f  A d m ira l ty  (see The Achilles,
f l9 I7 ? 'p  2181 7  ^  165■' 117 L ‘ T " R e p " 414 ’l i » W ) * \ 2 I 8 ) .  I n  those  c ircum stances, th e  la te
lea rned  P re s id e n t condem ned those p a rts  o f  th e
cons ignm en ts  w h ich  had been seized un so ld  in
th e  warehouses in  th e  •ports w here th e y  had
been d ischarged , ex te n  o f these vessels.
T h e  re m a in in g  p a rts  o f those cons ignm en ts
had  been so ld  a id  the  proceeds o f  the  sales o f

chrim  ram am iDS PartS 3,10 iD claded in  the  p re te a t

T here  is no d o u b t th a t  th e  proceeds here 
c la im ed  are enem y p ro p e rty , and th e  o n ly  question  
is, a re  th e y  lia b le  to  se izure and condem na tion  as 
good and  la w fu l p rize  to  the  C row n  in  its  r ig h t  to  
d ro its  o f A d m ira lty  i  s

T h e  q u e s tio r, o f  course, arises because th e  
p ro p e r ty  was n o t s t i l l  in  warehouse in  specie, b u t 
had been realised. I n  a case c ite d  to  me, th a t  o f

l  aDd ^  B a lla n * beard on the
1 8 th  Sept. 1916 (un re p o rte d ), th e  la te  S ir  Sam uel 

. a n  s condem ned th e  proceeds o f  goods under 
c ircum stances ve ry  s im ila r  to  th e  present. I n  
fa c t, th e  c ircum stances the re  were s tro n g e r aga ins t 
th e  C row n  i f  I  m ay  p u t  i t  in  th a t  way, th a n  in  
th is  case. I n  th a t  case the  goods had been sh ipped 
b y  a G srm a n  com pany, th e  M e ta llg e se llsch a ft, fo r  
w h ich  H e n ry  R . M e r to n  and Co. L im ite d  were 
a c t in g  as agents in  th is  c o u n try , and M e rto n  and 
Co. so ld th e  goods and rea lised  them  and handed 
ove r th e  proceeds to  a p u b lic  o ffic ia l. S ir  Sam uel 
E va n s  condem ned them , and th a t, no  d o u b t is  a 
ve ry  s tro n g  case, because M e rto n  and C o . ’were

f Snageni |P’ [ W 1 under6 tand  th e  fac ts , fo r  
th e  M e ta llg e se lls ch a ft, and  th e ie fo re  when ib e y  
rece ived th e  goods and so ld  th e m  i t  was as i f  the  
M e ta llg e s e lls c h a ft had received and  sold them  
T h a t  case was n o t th e  su b je c t o f  ve ry  m uch  con-

k n o w /h T f  b1i°fKe S l r .S f m u®i E vans, and I  do n o t 
kn o w  th a t  a l l  th e  p o in ts  w h ich  occu rred  in  a rgu -
m e n t upon  th e  p resen t case were p resen t to  h is

d°  DOt th in k  tb a t  th is  case
o fU t h l  CT1«»1110* ! 8“ / 110- ,cateS °r y  a» the  case o f  th e  Clan Mactavish and  th e  Ballarat.
(ubi sup.) I  do n o t  cons ider th a t  i t  is  
necessary to  d iscuss th a t  p a r t ic u la r  decis ion. 
A n o th e r  case was c ite d  in  w h ich  th e  c irc u m - 

som ew hat s im ila r - n a m e iy .  th a t  o i 
? “e Glenr °y  (14 A sp . M a r. L a w  Cas. 207- U S

thatT '  R eP ‘ 318,' #lCn918) P - 82)‘ T he  fa c ts  Ofth a t  case were as fo llo w s : T he  Glenroy, a B r it is h  
s team sh ip  w h ich  sa iled fro m  S hangha i before

k* t f n Ui b ,eak 0 t w. f r ’ bound t0  A n tw e rp  and 
R o tte rd a m , was, a f te r  th e  com m encem ent of

TT<fr * oq188’ d lV?, j edJ ’ “ to  th e  p ° r t  o f  L o n do n .
^ L » T £ f° « u C lude d  2 8 0 0  b a g s  o f  Resam e s e e l ,  
sh ipped  a t  S hangha i by  Schnabel, G aum er, and
Co., a G e rm a n  f irm , w ith  offices a t  H a m b u rg , 

anfd  S hangha i, th e  branohes in  C h ina  
T h f i8fien6S '8tered •n  jhe G e rm an  Consu la tes. 
A f te r  th e  » C0™ gned “  **> order, R o tte rd a m .”  
A f te r  th e  a r r iv a l o t th e  vessel in  th e  P o r t  o f 
Londcm , th e  seeds, be ing  un c la im e d  and  o f  a
f o r ‘ th n b 8 n a t" re i  w? re sold by  th e  sh ipow ners 
fo r  th e  account o f  w hom soever i t  m ig h t concern

over t e t h rdA > n g - ¿ 917 proceeds were handed 
over to  th e  A d m ira l ty  m arsha l, by w hom  th e y  were 
seized as p rize . I t  was he ld  th a t  th e  goods being 
su b je c t to  se izure and condem na tion  as e n e m f 
p ro p e r ty  in  p o rt, th e  proceeds o f  th e  sale, n o th in g

h a v in g  in te rve n e d  to  change th e ir  cha racte r, m ust 
also be condem ned.

I n  tb a t  case th e  m a tte r  was a rgued a t g rea te r 
le n g th  and  w ith  m ore e la b o ra tio n  th a n  in  th e  case 
o f th e  Clan Mactavish and the  Ballarat (ubi sup.). 
B u t,  as in  th is  case before me, i t  was o n ly  argued 
on one side, and I  re g re t here th a t  in  the 
c ircum stances the  a rg u m e n t cou ld  o n ly  be on 
one s ide ; b u t every  co n s id e ra tio n  th a t  cou ld  be 
advanced, suppos ing  the re  had been a c la im a n t, 
was p u t  before m e ve ry  f u l ly  by th e  learned 
counsel who appeared fo r  th e  C row n. T he re fo re  
I  do n o t th in k  re a lly  th a t  an y  serious d if f ic u lty  i i  
occas oned by th e  fa c t o f th e  case n o t h a v in g  been 
a rgued on bo th  sides.

Passages have been quoted to  me, as th e y  were 
quo ted  in  the  case o f The Glenroy (ubi sup.) fro m  
S to ry  s P r in c ip le s  and P ra c tic e  o f P r iz e  C ourts , 
P r a t t  a e d it. pp . 28-30 and  I  have also been 
re fe rre d  to  L o rd  P a rk e i’s ju d g m e n t in  the  ease o f 
The Roumanian (14 A sp . M a r. L a w  Cas. 207; 114 
L .  T . R ep . 3 ;  (1916) 1 A . C. 124), in  w h ich  he 
speaks in  w ide language  o f  th e  p o s s ib ility  o f 
fo llo w in g  goods w h ich  have once become lia b le  
to  seizure. I  th in k  some c o n s tru c tio n  m us t be 
p u t on those w crds ra th e r  m ore n a rro w  th a n  
th e  c o n s tru c tio n  w h ich  has been p u t  upon them  
in  th is  case, and  in  o th e r cases w h ich  have been 
a rgued  before m e ; b u t I  do n o t th in k  th a t  i t  is 
necessary to  discuss th e m  a t  any le n g th  because 
I  do n o t th in k  th a t  th is  case raises such a w ide 
question  as was a rgued  upon th e  a u th o r ity  o f 
those sta tem ents.

I n  th is  case th e  goods were sold in  th e  o rd in a ry  
way o f business, I  th in k  I  m ay|say, because, accord" 
in g  to  an accoun t w h ich  was p u t in , th e y  were 
so ld  to  d if fe re n t persons, ch ie fly  in  Lancash ire  
(M anchester, L iv e rp o o l, W a rr in g to D , and o th e r 
places), w ho were custom ers o f  th e  f irm  o f  A lo is  
S chw e iger and  Co , and who b o u g h t the  goods fo r  
th e  purpose  o f  u s in g  them  in  th e ir  businesses. 
T he  goods were sold in  sm a ll lo ts  in  th e  o rd in a ry  
w ay o f  business. I f  th a t  had  been done by A lo is  
S ohw ieger and Co. them selves o r  by  somebody 
a c tin g  d ire o t ly  as th e ir  agents, I  th ic k  i t  w ou ld  a t 
an y  ra te  be a ve ry  a rguab le  question  w he ther the 
C row n  was e n tit le d  to  an o rd e r o f  condem nation . 
B u t  th a t  is  n o t th e  p o s itio n . T he  p o s itio n  is tb a t 
th e  goods were so ld  and dea lt w ith  by the  c o n tro lle r  
w ho was a p po in ted  u n d e r th e  T ra d in g  w ith  the 
E n e m y  A c t  1914, in  o rd e r to  m anage and  to  take  
care o f th e  business o f A lo is  S chw e ige randC o ., and 
th e  p o s itio n  o f  such a c o n tro lle r  so a p po in ted  is 
de fined in  th e  A c t  o f P a r lia m e n t under w h ich  he is 
a p p o in te d — th a t is, th e  T ra d in g  w ith  th e  E nem y 
A c t  1914. Sect. 3 o f  th a t  A c t  p rov ides tb a t  in  
ce rta in  c ircum stances, o f w h ich  tn is  is  one, The 
B o a rd  o f T ra d e  m ay a p p ly  to  th e  H ig h  C o u rt fo r  
th e  a p p o in tm e n t o f  a c o n tro lle r  o f th e  f irm  or 
com pany and th e  H ig h  C o u rt s h a ll have pow er to  
a p p o in t such a c o n tro lle r , fo r  such t im e  and 
su b je c t to  such c o n d itio n s  and  w ith  such powers 
as th e  c o u rt th in k s  f i t ,  and  th e  powers so con- 
fe rrs d  s h a ll be e ith e r those o f a rece iver and 
m anager o r  those powers su b je c t to  such m o d ifi- 
ca tions, re s tr ic t io n s , o r  extensions as th e  co u rt 
th in k s  f i t . ”

T he  c o n tro lle r  th e re fo re  is in  th e  p o s itio n  o f 
a rece iver and  m anager a p po in ted  by th e  co u rt 
and th e  p o s itio n  o f a rece iver and manage1" 
a p p o in te d  by th e  c o u r t is  B tated in  K e r r  on 
R ece ivers in  th e  fo llo w in g  w ords : “  T he  e ffe c t o f
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th e  a p p o in tm e n t o f a rece ive r is  to  rem ove th e  
p a rtie s  to  th e  a c tio n  fro m  th e  possession o f  th e  
p ro p e rty . B u t  receivers and  m anagers are m e re ly  
custod ians o f th e  p ro p e rty  o f w h ich  th e y  take  
possession.”  I  am  q u o tin g  fro m  p. 176 o f th e  
s ix th  e d itio n . T he n  a t  p. 181 i t  is  s ta ted  : “ T he  
possession o f a rece ive r a p po in ted  in  an  a c tio n  
is  th e  possession o f th e  c o u rt.”  A n d  aga in , a t  
p. 184 : “  I f  th e  rece ive rsh ip  does n o t co n ta in  a 
d ire c tio n  fo r  p a ym e n t to  th e  ju d g m e n t c re d ito r , 
th e  rece iver ho lds th e  p ro p e rty , w hen i t  reaches 
h is  hands fa  medio, and  i t  rem a ins  su b je c t to  a l l  
c la im s w h ich  are p a ra m o u n t to  th a t  o f  th e  ju d g 
m en t c re d ito r  a t  the  da te  w hen th e  o rd e r was 
ob ta ine d .”

O f coursp, these passages are n o t a pp licab le  in  
te rm s  to  th is  case, because here th e re  are no 
p a rtie s  to  th e  a c tio n  and no ju d g m e n t c re d ito r, 
b u t  th e y  do show th a t  a rece ive r and m anager, 
l ik e  a c o n tro lle r , is  an o ffice r o f th e  c o u rt and  is 
n o t th e  agent o f th e  person who owns th e  b us i
ness o f  w h ich  he is  c o n tro lle r .

A ga iD , I  f in d , in  th e  case o f Burt, Boul'on, and 
Hayward  v. B ull and another (71 L .  T . R ep. 
8 10 ; (L895) 1 Q  B , 276) w hen before  th e  C o u rt 
o f A p p e a l, these passages. L i r d  E she r, M .R . 
says: “ W h a t is  th e  p o s itio n  o f such a rece iver 
and  m anager ? H e  is  n o t th e  agen t o f th e  com 
pany. T h e y  do n o t a p p o in t h im  ; he is  n o t bound 
to  obey th e ir  d ire c tio n s  and th e y  ca n n o t d ism iss 
h im , however m uch  th e y  m ay d isapprove  o f th e  
m ode in  w h ich  he is  c a rry in g  on  the  business. 
O n ly  th e  c o u rt can d ism iss  h im , o r  g ive  h im  
d ire c tio n s  as to  th e  mode o f c a rry in g  on th e  bu s i
ness o r  in te r fe re  w ith  h im  i f  he is  n o t c a rry in g  
on th e  business p ro p e rly . T he  in c id e n ts  o f h is 
re la tio n  to  th e  c o u rt are  such as w ou ld , i f  th e y  
ex is ted  as between h im  and  an  o rd in a ry  person, 
c o n s titu te  h im  an agen t fo r  such p e rs o n ; b u t is  
is , o f course, im poss ib le  to  suppose th a t  th e  
re la tio n  o f agen t and p r in c ip a l e x is ts  between 
h im  and  th e  c o u rt.”

T h e  ques tion  in  th a t  case was w h e th e r th e  
rece ivers and  m anagers were p e rso n a lly  lia b le  
upon a c o n tra c t th e y  had  made fo r  th e  p u rc h a ie  
o f goods. Lopes, L .  J . said : “  I t  was a rgued th a t  
th e  de fendan ts  had o n ly  g ive  a th e  o rde r as e gents 
(i.e , as agents fo r  th e  com pany). B u t  th e  com 
pany, a fte r  th e ir  a p p o in tm e n t, ha$l no c o n tro l 
over th e  business. I t  cou ld  g ive  no o rders  and 
m ake no  con trac ts . T h e  de fendants cou ld  n o t 
be said to  be agents fo r  anyb od y .”  N ow , th a t  
was t l  e p o s itio n  o f th e  c o n tro lle r  acco rd ing  to  
th e  A c t,  and  th e  re s u lt  o f  th a t  is  th a t  w hen he 
lece ived  these proceeds and dea lt w ith  them  he 
received them , n o t as sg e n t fo r  A lo is  S chw e iger 
and C o , b u t as an o fficer a p po in ted  by  th e  c o u rt 
to  take  possession o f the  goods be lo n g ing  to  th a t  
f irm , and he had  to  deal w ith  th e  proceeds o f the  
goods i f  and  when he sold them , a cco rd ing  to  th e  
o rd e r o f th e  co u rt.

T h a t Beems to m e  to  p u t  h im  in  th e  same 
p o s itio n  as th e  sh ipow ner who sold th e  goods in  
th e  case o f  The Olenroy (ubi sup ). I n  each case 
th e  se lle r— th e  sh ipow ner in  th e  one case and  
th e  c o n tro lle r  in  th e  o th e r— d id  not) h o ld  th e  p ro 
ceeds as agent fo r  th e  com pany, b u t he he ld  th e m  
as a person w ho had to  account fo r  th e m  in  th e  
Bame way th a t  he w o u ld  have had to  account fo r  
th e  goods i f  they had n o t been sold. I n  these 
c ircum stances, i t  seems to  me th a t  th is  case fa lls  
w ith in  th e  decis ion in  The Glenroy (ubi sup.).

[P r iz e  Ct .

T he re  was a fu n d  w h ich  was p u t,  as i t  is  ca lled , in  
medio, and a cco rd in g  to  th e  dec is ion  in  th e  
case o f  The Glenroy (ubi sup.), w here  th e re  is  
a fu n d  c f  th a t  k in d  a r is in g  fro m  a sale o f goods 
w h ich  are lia b le  to  seizure, th e  proceeds are 
lia b le  to  seizure also. T he re  is  c e rta in ly  no d o u b t 
th a t  th iB  decis ion  is  a cons iderab le  ex tens ion  o f 
th e  o ld  d o c tr in e  o f se izure  o f  goods. I  d o u b t 
ve ry  m uch w he ther, u n d e r th e  o ld  d o c tr in e , w hen 
goods were once gone, you  cou ld  seize th e m — th a t  
is, no seizure w ou ld  be a llow ed. B u t  c irc u m 
stances change and  th e  p r in c ip le s  on w h ic h  th e  
o o u rt acts have to  be adapted  to  th e  c h a rg  3d 
circum stances.

I t  seems to  me, co n s id e rin g  th a t  these proceeds 
were lece ived  by th e  c o n tro lle r , th a t  th is  case 
fa lls  w ith in  th e  a u th o r ity  o f The Glenroy (ubi 
sup.), and th a t  th e re  m u s t be an o rd e r o f co n 
d e m n a tio n .

S o lic ito r  fo r  th e  P ro c u ra to r-G e n e ra l, Tteisury  
Solicitor.

July 24 and 25, 1919.

(B e fo re  L o rd  St e r n d a l e , P ie s id e n t.)

T h e  Or a n j e  N assau  a n d  o t h e r  Sh ip s , (a)
Prize Court—Cargo— Contraband— Conditional con

traband—Shipments by enemy domiciled in neutral 
country— Consignments to neutral country— Con
tinuous voyage—Named consignees—Consignments 
“  to order ”— Declaration of London 1909, art. 35 
— Order in Council 29th Oct. 1914.

By the Declaration of London Order in Council No. 2 
of the 29th Oct. 1914, art. 35 of the Declara’ion of 
London 1909 teas adopted by Great Britain with, 
the modification that conditional contraband should 
be liable to capture on board a vessel bound for a 
neutral port i f  the goods were consigned “  to order ”  
or i f  the ship’s papers did not show who was the 
consignee of the goods.

Whilst the order was in force conditional contraband 
was consigned by an enemy subject domiciled in  a 
neutral country to the Netherlands Oversea Trust, 
either as agents for the consignor or as agents for 
third parlies u ho had bought them in the ordinary 
course of business.

Held, that it was a question of fact in  each case 
whether the Netherlands Oversea Trust were con
signees within the meaning of the Order in  
Council and the decisions thereunder, so as to 
render the goods confiscable. I f  the goods were 
received by the Trust as agents for the consignor to 
be disposed of in accordance with the consignor’s 
directions, and i f  they had an enemy destination, 
then they were liable to be condemned. I f ,  on the 
other hand, the goods were received by the Trust as 
agents for persons who had bought them in the 
ordinary course of trade the goods were not liable 
to condemnation whatever their destination might 
be.

T h i s  was a case in  w h ic h  th e  C ro w n  asked fo r  
th e  condem na tion  o f c e rta in  sh ipm en ts  o f  coffee 
and  cocoa as be ing  c o n d it io n a l co n tra b a n d  
in te n d *d  fo r  G erm any.

Tee coffee and  cocoa in  question  were sh ipped 
on th re e  n e u tra l vessels, th e  Oranje Nassau, the  
Pi ins der Nederltxnien, and  th e  Orion, by M r.
C. V o ig t ,  w ho was a G erm an  s u b je c t res ide n t

(u) Reported by J. A, S u m s , Esq.. Barrtater-at-Law.



5 4 4 MARITIME LAW CASES.

P b iz e  Ct .] T h e  Or a n j e  N a s s a t j a n d  o t h e r  Sh ip s . [P r iz e  Ct .

and d o m ic ile d  in  H a it i .  T h e  goods were in te n de d  
to  be landed, in  th e  f i r s t  ins tance, in  H o lla n d . I n  
th e  f i r s t  case th e  sh ip m e n t was to  th e  N e th e rla n d s  
O v e r te i T ru s t  s im p ly , w ith o u t s p e c ify in g  w b a t 
sh o u ld  be done w ith  them  a fte rw a rd s ; in  th e  
second case, th e  s h ip m e n t was to  th e  N e th e rla n d s  
Oversea T ru s t  fo r  th e  B o tte rd a m s c h e  B ankve ree 
n ig in g  ; and  o f th e  goods shipped in  th e  th ir d  
case— th a t  is, on  th e  Orion— some were consigned 
to  th e  N e th e rla n d s  O versea T ru s t  s im p ly  and 
o the rs  to  th e  N e th e rla n d s  Oversea T ru s t  fo r  th e  
B o tte rd a m s c h e  B a n kve re e n ig in g . T h is  ban k  had 
m ade advances to  M r .  C. V o ig t  aga in s t the 
goods.

A l l  th e  goods in  question  were sh ipped b y  M r.
O. V o ig t  w h ils t  th e  D e c la ra tio n  o f  L o n d o n  
O rd e r in  C o u n c il. N o . 2, o f th e  29 th  O ct. 1914, 
was in  force. T h is  O rd e r in  C o u n c il adopted 
a rt. 35 o f th e  D e c la ra tio n  o f L o n d o n  1909, w ith  
m o d ifica tio n s . T h e  a r t ic le  i ts e lf  is  as fo l lo w s : 
*' C o n d it io n a l co n tra b a n d  is n o t lia b le  to  cap tu re , 
except w hen fo u n d  on b o a rd  a vessel bound  fo r  
te r r i to r y  b e lo n g ing  to  o r  occup ied b y  the  
enem y, o r  fo r  th e  a rm ed  forces o f th e  enem y, and 
w hen i t  is  n o t to  be d ischa rged  in  an  in te rv e n in g  
n e u tra l p o rt. T he  s h ip ’s papers are conclusive 
p ro o f b o th  as to  th e  voyage on w h ich  th e  vessel 
is  engaged and as to  th e  p o r t  o f d ischa rge  
o f  th e  goods, unless Bhe is  fo u n d  c le a rly  
o u t o f  th e  course in d ic a te d  b y  he r papers, 
and  unab le  to  g ive  adequate reasons to  
ju s t i f y  such d e v ia tio n .”  T he  a r t ic le  in  question  
p ra c t ic a lly  p u t  an end to  th e  do c trin e  o f con tinuous 
voyage so fa r  as c o n d it io n a l con tra b a n d  was con- 
cerned.^ b u t when i t  was adopted by th e  D e c la ra 
t io n  o f L o n d o n  O rd e r in  C o u n c il, N o . 2, ju s t  
re fe rre d  to , th e  m o d ific a tio n  a ttached  to  the  
a r t ic le  was to  th e  e ffec t th a t  n o tw ith s ta n d in g  th e  
p ro v is io n  o f  th e  a r t ic le  c o n d itio n a l con tra b a n d  
was to  be lia b le  to  cap tn re  on board  a vessel 
bound  fo r  a n e u tra l p o r t  i f  th e  goods were co n 
s igned “ to  o rd e r,”  o r  i f  th e  s h ip ’s papers d id  n o t 
show w ho was th e  consignee o r  who were the  
consignees o f th e  goods

T he  D e c la ra tio n  o f L o n d o n  O rde r in  C o u n c il 
N o . 2,1914, was w ith d ra w n  by a subsequent O rde r 
in  C ounc il, da ted the  7 th  J u ly  1916.

T he  C row n  contended th a t, u n d e r th e  c irc u m 
stances o f  the  case, th e  N e th e rla n d s  Oversea 
T ru s t  were n o t persons o th e r th a n  th e  cons ignor 
to  whom  th e  cons ig n o r had p a rte d  w ith  th e  rea l 
c o n tro l o f  th e  goods, w h ils t  th e  c la im a n t, M r .  C. 
V o ig t ,  con tended th a t  th e  N e th e rla n d s  Oversea 
T ru s t  were the  consignees nam ed in  th e  b ills  o f 
la d in g , and  th a t, the re fo re , th e  goods were n o t 
lia b le  to  condem na tion  under th e  O rder.

T he  Attorney-General (S ir  G o rdon  H e w a rt,
K .O .), th e  Solicitor General (S ir  E . M . P o llo c k , 
K .C .) , and  Clive Lawrence fo r  th e  P ro c u ra to r-  
G enera l.

S ir  Robert Aslce fo r  the  c la im a n t.
T he  fo llo w in g  cases were c ite d  d u r in g  the  

a rg u m e n ts :
The L o u is iana , 14 Asp. M a r. Law  Cas. 233 ; 118 
i L . T . Eep. 274 : (1918) A . C. 461 ;

The K ronprinzessin  V ic to ria , 14 Asp. La w  Cas.
3 9 1 ; 120 L . T . Eep. 7 5 ; (1919) A . C. 261 ;

The K ro n p r im  GustaJ, 121 L . T . Eep. 474 ; (1919)
P. 182.

T he  P r e s id e n t  (L o rd  S te rnda le ).— T h is  case 
is  concerned w ith  sh ipm en ts  o f coffee and  cocoa

on  th re e  vessels— one on board  th e  steam ship 
Oranje Nassau, a n o th e r on  b oa rd  th e  Prins dtr 
Nederlanden, and  th e  th ird ,  a p p a re n tly  a t r a n 
sh ip m e n t fro m  o th e r vessels, on board th e  Orion. 
T h e y  were a ll  sh ipped by  M r. C. V o ig t ,  w ho lives 
a t H a it i ,  f ro m  A u x  Cayes, w h ich  is  p a r t  o f  the  
S ta te  o f H a it i ,  in  each esse to  th e  N e th e rla n d s  
Oversea T ru s t.  I n  th e  f ir s t  case, th e  sh ip m e n t 
b y  th e  Oranje Nassau to  th e  N e th e rla n d s  Oveisaa 
T ru s t  was s im p ly  w ith o u t s p e c ify in g  w h a t was to 
be done a fte rw a rd s  w ith  th e  g o o d s ; in  th e  case 
o f  th e  sh ip m e n t b y  th e  Prins der Nedertandcn i t  
was to  th e  N e th e rla n d s  Oversea T ru s t  to  the, o r 
fo r  th e , B o tte rda m sch e  B a n kve re e n ig in g  ; and  in  
th e  th ir d  case, one o f  th e  sh ipm en ts  on board the  
Orion, co n s is tin g  o f  819 bags, was to  the N e th e r
lands Oversea T ru s t,  and th e  o th e r tw o  sh ipm en ts  
on b o a rd  th a t  vessel were to  th e  N e th e rla n d s  
Oversea T ru s t  to , o r  fo r  the , B o tte rda m sch e  
B a n kve ree n ig in g .

T he re  are  one o r  tw o  p re lim in a ry  questions to  
be decided in  th is  case. T h e  f ir s t  o f  these 
questions is  as to  th e  ch a ra c te r o f M i-. V o ig t .  I  
do n o t mean h is persona l ch a rac te r ; I  mean as to 
h is  ch a ra c te r w he the r he was an enemy o r no t. 
A s  fa r  as I  can asce rta in  fro m  th e  evidence, he is 
a G erm an  who was res ide n t and  c a rry in g  on 
business in  H a it i ,  and, so fa r  as I  know , he had 
no p ro fess ion  o r  business elsewhere. T he re  is a 
o e it if ic a te  th a t  in  1917 ho was n a tu ra lise d . I  do 
n o t th in k ,  lo o k in g  a t th e  le t te r  w h ich  was read 
fro m  h is son, th a t  he wa3 n a tu ra lis e d  a t th e  tim e  
o f  these transac tions . A t  an y  ra te , th e re  is 
n o th in g  to  show th a t  he was, and  in  a d ra f t  
a ffid a v it, to  w h ioh  I  s h a ll have occasion to  re fe r 
aga in , w h ich  has a rr iv e d  w ith o u t h is s igna tu re , he 
was to  s a y : “  I  am  a G erm an  b y  b ir th ,  b u t so fa r  
as I  know  I  have lo s t m y  G erm an n a t io n a lity . ”  
T he re  is no a lle g a tio n  th a t  he had been n a tu ra lise d  
a t the  t im e  o f  th e  d ra f t in g  o f  th e  a ffid a v it in  1916, 
and I  do n o t th in k  he was. I  o n ly  deal w ith  the  
m a tte r  because the re  was some l i t t le  d iscussion 
abou t i t ,  b u t  to  m y  m in d  i t  is  im m a te r ia l. H e  
was c a rry in g  on  business a t  H a it i .  H e  has a 
co m m e rc ia l d o m ic il the re , and th e re fo re  I  th in k  
th e  p ro p e rty  o f h is  business the re  was n e u tra l 
p ro p e rty  and n o t enem y p ro p e rty . B u t  i t  re a lly  
does n o t m a tte r  except perhaps as th ro w in g  l ig h t  
upon  h is  in te n tio n s .

A n o th e r  m a tte r  is  th a t  i t  is said in  any event, 
w ha tever m ay be m y  decis ion as to  enem y 
d e s tin a tio n  in  th is  case, th e  o n ly  o rd e r th a t  can 
be made is  an o rd e r o f d e ten tio n , because these 
sh ipm ents, even i f  in te n de d  fo r  G erm any, came 
under th e  p ro te c tio n  o f the  O rd e r in  C o u n c il o f 
th e  2 9 th  O ct. 1914, and , in  th e  f i r s t  place, a ll 
th e  cons ignm en ts  were to  th e  N e th e rla n d s  
Oversea T ru s t,  and as th e y  had  c o n tro l over 
th e  cons ignm en ts  th e y  were th e  consigrees 
w ith in  th e  m ean ing  o f th e  The Louisiana (ubi 
sup.) and  o th e r cases. I  do n o t th in k  th a t 
co n te n tio n  is co rrec t. T he  N e th e rla n d s  Oversea 
T ru s t  was estab lished  to  p re ve n t co n traband  
be ing  sent in to  G e rm any, and in  o rd e r th a t  goods 
m ig h t be sh ipped to  them , and, be ing  sh ipped to  
them , m ig h t n o t be in te rfe re d  w ith  by th e  B r it is h  
a u th o r it ie s , and  so n e u tra l tra d e  m ig h t n o t be 
m olested m ore th a n  was necessary. The 
cha rac te r in  w h ich  th e  T ru s t  received cons ign 
m ents seems to  me to  depend upon  th e  fa c ts  o f 
each p a r t ic u la r  case. I f  th e y  received them  as 
agents fo r  consignees o r  purchasers who had
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b o u g h t th e  goods, and w ho, w hen th e y  a rr ive d  
in  H o lla n d , had th e  c o n tro l ove r th e m  and  co u ld  
d ire c t th e ir  u lt im a te  d e s tin a tio n  as th e y  lik e d , 
th e  cha rac te r o f  th e  T ru s t  was th e  ch a ra c te r o f 
th e  pu rchaser fo r  w hom  th e y  were a c tin g , and 
th e y  th e n  w o u ld  be consignees w ith in  th e  O rde r 
in  C o u n c il and th e  decis ions upon i t .  B u t  i f  th e  
t r u s t  were o n ly  rece iv in g  th e  goods as agents fo r  
th e  consignor, to  dispose o f  them  a t a la te r  p e riod  
fo r  th e  co ns igno r in  th e  w ay w h ich  he d irec ted , 
in  m y  op in io n , th e y  were n o t such consignees, 
and th e ir  p o s itio n  was th e  p o s itio n  aga in  o f the  
person fo r  w hom  th e y  were rece iv ing  th e  goods. 
I t  is  q u ite  tru e  the re  was a s t ip u la t io n  that, th e y  
shou ld  n o t g ive  up  th e  goods u n t i l  ce rta in  re q u ire 
m ents  o f  th e irs  had been com p lied  w ith , and 
c e rta in  agreem ents had been s igned w ith  them  
as to  th e  u lt im a te  use o f  th e  goods; b u t when 
th a t  was done th e  T ru s t  had to  g ive  up  th e  goods 
to  th e  person fo r  w hom  th e y  were a c tin g , and th e  
d e te rm in a tio n  o f w h a t was to  be done w ith  them  
rested  n o t w ith  th e  T ru s t,  b u t w ith  th e  person fo r  
w hom  th e y  had been a c tin g . T he re fo re  i t  does 
n o t seem to  me th a t  i t  can be said th a t  th e  T ru s t  
were persons o th e r th a n  th e  cons ignor who had 
th e  com p le te  c o n tro l o f th e  goods. T h e y  cou ld  
c o n tro l them  to  th e  e x te n t th a t  th e y  w ou ld  n o t 
g ive  th e m  up  u n t i l  c e rta in  s t ip u la t io n s  had been 
com p lied  w ith ,  b u t  when once th e y  were in  the  
bands o f th a  person fo r  w hom  th e y  were sent, the  
t r u s t  cou ld  n o t c o n tro l th e m  a n y  m ore.

I n  th e  f ir s t  case the  T ru s t  were th e  consignees 
nam ed in  th e  b i l l  o f la d in g , w ith o u t a n y th in g  more, 
and  as th e y  had no in te re s t in  th e  goods a t a ll,  
th e y  w ou ld  th e re fo re  h o ld  th e m  w hen th e y  g o t 
th e m  fo r  th e  cons ignor. T h e y  w ou ld  have to  deal 
w ith  them , su b je c t to  th e ir  req u ire m e n ts  be ing 
com p lied  w ith , as th e  cons igno r w ished. I n  th ree  
o f the  o th e r caspg th e y  received th e m  fo r  the  
R o tte rd a m sche  B m k v e re e n ig iu g , a com pany 
w h ich  had made advances a g a in s t th e  goods, and, 
h a v in g  advanced a g a in s t th e  goods, were to  d is 
pose o f th e m  so as to  repay  them selves the  
advances, and  account to  th e  sh ip p e r and th e  
person to  w hom  th e y  advanced fo r  th e  balances, 
when th e  advances had been repa id . T h e y  were 
persons w ho had n o t c o n tro l o f th e  goods. T h e y  
had, to  a ce rta in  e x te n t, I  suppose, a d is 
c re tio n  as to  th e  se llin g  o f  th e  goods, because 
th e y  had to  se ll th e m  a t th e  best p rice , 
b u t th e y  bad to  se ll them  u n d e r a pow er o f 
sale g iven  them  in  o rde r to  repay th e ir  advance?, 
and th e y  had to  account to  th e  sh ippe r fo r  any 
b ila n ce s  th e v  received. I n  th e  la s t case the  
N e th e rla n d s  O versea T ru s t  were to  receive the  
goods fo r  th e  bankers o f  H o o ft  and Co. H o o l't 
and Co. were th e  persons w ith  w hom  i t  is sa id a 
c o n tra c t had been m ade fo r  the sale and purchase 
o f these goods. I f  th a t  was a re a l, genu ine  sale, 
poss ib ly  in  th a t  case th e  T ru s t  m ig h t be said to  
be rece iv in g  goods fo r  H o o ft  and Co,, who had a 
com ple te  c o n tro l over them , and th e n  th e y  m ig h t 
come w ith in  th e  O rde r in  C o u n c il o f th e 2 9 tn  O ct. 
1914. B u t,  as a m a tte r  o f fa c t, in  th is  p a r t ic u la r  
ins tance  o f  th e  Orion, I  th in k  th e  sale to  H o o ft  
and Co. was n o t made u n t i l  a fte r  th e  seizure. I  
sh a ll have to  exam ine la te r  w h e th e r H o o f t  and 
Co. were a c tin g  aB independen t persons o r w he ther 
th e y  were a c tin g  w ith  and under th e  in s tru c tio n s  
o f th e  c o n s ig n o r ; th e re fo re  I  do n o t th in k  th a t  i t  
is  r ig h t  to  say th a t  th e  o n ly  o rd e r th a t  can be 
m ade is an o rde r o f  d e ten tion , and I  have to  
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exam ine w h e th e r th e re  was in  th is  case an enemy 
d e s tin a tio n .

O f th e  va rious  persons w ho  are concerned in  
th e  cases w h ich  are now  before me th e  f ir s t  who 
has to  be considered  is  th e  sh ippe r V o ig t .  T he re  
does n o t seem to  be ve ry  m uch  in  M r.  
G reenw ood ’s a ff id a v it aga in s t h im  fro m  a 
co n tra b a n d  p o in t  o f  v iew , except th a t  he is 
set dow n as a G erm an . I t  is sa id : “ I ta p p e a rs  
th a t  th e  m an is  a G erm an, and th a t  h is  sh ipm en ts  
o f coffee and cocoa addressed to  H o lla n d  and 
Sweden were financed  by L a n d t and R icke rtse n , 
o f H a m b u rg , and  in  some cases were sold in  
H a m bu rg . H e  appears to  have used th e  nam e 
P . N . N t-ptuD e as a cover nam e fo r  some o f h is  
tran sa c tio n s .”

T he n  th e  consignees in  tw o  o r  th re e  cases 
th ro u g h  th e  N e th e rla n d s  Oversea T ru s t  are 
th e  R o tte rdam sche  B an kve ree n ig in g . T h e y  are 
described as : “ A  b a n k in g  com pany reg is te red  in  
H o lla n d  in  1911. T h is  bank is one o f th e  m oat 
n o to r io u s  f irm s  a c tin g  fo r  enem y trad e rs , i t  
h a v in g  acted as agent fo r  ve ry  num erous f irm s  in  
G e rm any and  A u s tr ia . S h o r t ly  a fte r  the  com 
m encem ent o f th e  w a r i t  loaned p a r t  o f its  
R o tte rd a m  offices to  th e  D lsco n to  G ese llscha ft, 
B a r lin , w h o  Bent a rep resen ta tive  to  c a rry  on 
th e ir  business fro m  R o tte rd a m . T he  f irm  sent 
o u t a te le g ra p h ic  code to  its  c lie n ts , in  defiance o f 
th e  B r i t is h  G o ve rn m e n t’s p ro h ib it io n  o f th e  use 
o f code in  te leg ram s sent over B r i t is h  cables, and 
on th e  m a tte r  be ing d iscovered th e  b a n k  gave 
th e  F o re ig n  O ffice an  u n d e rta k in g  n o t to  use th e  
code, and a fu r th e r  u n d e rta k in g  to  ab s ta in  fro m  
c o n d u c tin g  any tra n s a c tio n  fo r  th e  bene fit o f the  
enemies o f th is  c o u n try . T h is  la t te r  u n d e rta k in g  
the  bank has re g u la r ly  b roken .”

I t  is  r ig h t  to  say th a t  th a t  d e sc rip tio n  has been 
th e  su b je c t o f vehem ent p ro te s t by th e  R o t te r 
damsche B in k v e re e n ig in g , w ho say p ra c t ic a lly  
th a t  th e re  is  no  t r u th  in  th e  s ta te m e n t a t a ll.  T he  
n e x t person  w ith  w hom  I  have to  deal is  a gen tlem an  
o f th e  nam e o f A d e r. H e  is  an e xpo rte r, coffee 
b ro ke r, and  agent o f fo re ig n  houses fo r  business 
in  c o tto n , coffee, and  sugar. H 9  is  an agent, fo r  
L a n d t  and  R icke rtse n , o f H a m b u rg , w ith  whom  
he trades d ire c t, and  is  a re g u la r  in te rm e d ia ry  
fo r  M un ch m e ye r and  Go., o f H a m b u rg . H e  
banks w ith  the  R o tte rdam sche  B an kve ree n ig in g . 
H e  is  th e  ge n tlem a n  w ho was to  se ll those goods 
in  A m ste rd a m . L a n d t  and  R icke rtsen , fo r  w hom  
he was agent, are o n ly  described as exporte rs  o t 
H a m b u rg . A m s in c k  and Go , o f N e w  Y o rk , are 
described a3 fin a n c ia l and m erca n tile  agents. 
T he y  have acted as pos ta l and cable in te rm e d ia rie s  
fo r  enem y firm s , and have assisted such f irm s  by 
a rra n g in g  and fin a n c in g  th e ir  purchases and  sales 
on m any occasions. I  m en tion  th e m  because th e y  
are  th e  persons who helped L in d t  and R icke rtse n  
in  th e  finance o f th is  m a tte r . That: leaves, I  
th in k ,  o n ly  H o o f t  and Go., and  th is  is  the  
d e sc rip tio n  o f them  : “  O f A m ste rd a m . T h e y  also 
have an office a t R o tte rd a m . T h e y  were fined  
23,550 f lo r in s  on th e  21st Dec. 1916 by the  
N e th e rla n d s  Oversea T ru s t  in  respect o f the  
e x p o rt o f 355 bales o f coffee.”

T he y  are the  o n ly  persons who are s l id  to  p u r 
chase any o f th e  cocoa o r  coffee I  h  ive to  deal 
w ith  in  th e  p resen t case. T he re  c e rta in ly  
is a le a n in g  tow a rd s  G e rm any in  an y  tra n s 
actions en tered  in to  b y  th e  persons th e  
accounts o f whom  I  have read, and i t  w i l l

4 A



54G MARITIME LAW CASES.
P r ize  Or.] T h e  Or a n j e  N assau  a n d  o t h e r  Sh ip s . [P r iz e  Ct .

be no ticed  th a t  M r.  P e r l has been m en tioned  as 
re fe r r in g  to  A d e r. T h a t is  in  a c irc u la r  issued 
on  th e  12 th  M a y  1915. I  have no evidence th a t  
th e  c irc u la r  reached V o ig t  b u t i t  shows w h a t 
is  g o in g  on s h o rtly . H e  eayB: “ I  have received 
de ta iled  rep o rts  fro m  the  C o nsu la r a u th o r it ie s  in  
H a i t i  and th e  D o m in ic a n  R e p u b lic . I  have also 
received de ta iled  in fo rm a tio n  on th e  p r in c ip a l 
questions fro m  th e  Im p e r ia l p ro fess iona l C onsuls 
in  R o tte rd a m , C h r is t ia n ia , and Copenhagen. O n 
th e  o th e r hand, news is  s t i l l  w a n tin g  fro m  Sweden 
and fro m  I ta ly ,  w h ich  la t te r  o o u n try  has, I  
suppose, been fd im ina te d  in  th e  m ean tim e  fo r  
conveyance to  G e rm a n y .”

T he n  he describes tn e  d iff ic u ltie s  w h ich  are in  
th e  w ay o f e x p o rtin g  to  G erm any. H e  s a y s : 
“  B o th  th e  D u tc h  s h ip p in g  companies, w h ich  beep 
u p  th e ir  service w ith  A m e ric a  req u ire  th a t  a l l  
goods shou ld  be consigned to  th e  N e th e rla n d s  
Oversea T ru s t  in  A m ste rd a m , w ho on th e ir  p a r t  
req u ire  an eno rm ous ly  h ig h  guaran tee  fro m  the  
im p o r t  m erchan ts  to  the  e ffect th a t  th e  p roduc ts  
are n o t be ing fo rw a rd e d  to  G erm any. T he  D an ish  
L in e  demands fro m  sh ippers a dec la ra tio n  on oa th  
before th e  D a n ish  and B r i t is h  C onsuls to  th e  
e ffec t th a t  th e  goods are destined  fo r  consum p tion  
in  D e n m a rk .”  H e  goes on : “  I n  sp ite  o f  th a t, i t  
w o u ld  seem n o t an a b s o lu te ly  rem ote  p o s s ib ility  
y e t to  su p p ly  G e rm any fro m  h e re w ith  m any sorts  
o f  goods w h ich  i t  w ants, and  so fa r  as G erm an  
m erchan ts  u n d e rta ke  th is  fea t, th e y  rende r a 
service th e re b y  to  th e  F a th e rla n d . O f course 
a n y th in g  w ou ld  have to  be avoided in  th is  in  the  
goods as w e ll as th e  papers th a t  w ou ld  g ive  away 
th e  G erm an  d e s tin a tio n . . . . F ro m  the
N e th e rla n d s  no cocoa (excep ting  pow der), sk ins 
and  hides, n o r m eta ls , exce p ting  z in c  and t in , 
m u s t be exported ; b u t  acco rd in g  to  a rt. 7 o f the  
R h in e  S h ip p in g  A c ts  the re  is a free  conveyance 
th ro u g h  H o lla n d , and the re  is also conveyance i f  
re p o rte d  as such n o t la te r  th a n  a t a r r iv a l o f  a 
sh ip  in  a D u tc h  p o rt. T he  sh ip m e n t w ou ld  have 
to  ta ke  p lace b y  n e u tra l sh ips in  any k in d  o f 
jo u rn e y  and to  one o f th e  fo llo w in g  R o tte rd a m  
firm s  w h ich  are a lm os t a l l  kn o w n  to  me pe rsona lly  
and  fa vo u ra b ly . . . .  I n  A m s te rd a m  th e  
fo llo w in g  houses are conce rned : W . A d e r, 
C uracao C om m erc ia l C om pany.”

T h a t is  th e  gen tlem an  who was g o in g  to  dispose 
o f  th e  good?, acco rd in g  to  th e  c la im a n t’s case, fo r  
h im  in  A m s te rd a m . H o  is  a gen tlem an  who is 
vouched fo r  here  b y  M r .  P e r l as a gen tlem an  
fa vo u ra b le  to  th e  p o s s ib ility  o f g e tt in g  goods in to  
G erm any. I  propose to  road a fe w /k t te rs  fro m  
L a n d t  and  R ic k e rts e n  to  Y o ig t  show ing  th e  so rt 
o f business th e y  were d o in g  to g e th e r, L a n d t and 
R ic k e rts e n  were in  H a m b u rg . O n  th e  21st J u ly  
1915, th e y  w ro te  to  M r. Y o ig t : “  W e hope Messrs. 
A m s in c k  and Co, succeeded in  d iv e r t in g  th is  sh ip , 
ruen t (w h ich  you  seem to  have ordered  to  H e le iu g - 
bo rg ) in  t im e  a t  N e w  Y o ik  fo r  H o lla n d . . . . 
A s  in  Buch a case, as you  w r ite , th e  cons ignm en t 
to  th e  T ru s t  ca n n o t he avoided, you  can o n ly  
co m p ly  w ith  such cons ignm ents  as yo u  d id  w ith  
th e  produce  per steam ship  Nicksiie."

O n th e  6 th  A u g . 1915 th e y  w r ite  to  M r.  Y o ig t  
in c lo s in g  fo u r  account sales say ing  th a t  144 bags 
o f  coffee b y  th e  Prms der Nederlanden and 320 
bags by th e  Oravje Nassau had been so ld  to  
H a m b u rg  on th e  account o f M r .  Y o ig ff, and  th a t  
he bad been deb ited  w ith  the  expenses o f  ta k in g  
th e  g to d s  fro m  A m ste rd a m  o r C h r is t ia n ia  to

H a m b u rg , and a fte r  p a y in g  th e  advances 
and d e b it in g  the  advances on account, L a n d t 
and R ic k e rts e n  had  to  account to  h im  fo r  
th e  balance. I n  Jan . 1916, M r.  Y o ig t  w rites  
a le t te r  w h ich  to  me Eeems o f some im portance . 
I t  is to  th e  R o tte rdam sche  B an kve ren ig iD g , and 
is as fo llo w s  : “  I n  v iew  o f th e  fa c t  th a t  the  goods 
have been p a id  fo r  in  advance by  you , and the re 
fo re  ow nersh ip  ho lds good u n t i l  th e  sum advanced 
has bern  repa id , I  have g iven  th e  c e r t if ira te  th a t 
the  goods are y o u r p ro p e rty  fo r  th is  once.

“  A cc o rd in g  to  the  n a tio n a l laws here th e  ow ner
sh ip  8 vested in  th e  consignee as soon as the 
b ills  o f la d io g  have been made o u t, o r  even i f  i t  
has o n ly  been declared a t th e  office o f th e  steam 
sh ip  com pany o r  a t th e  C ustom s th a t  the 
sh ippe r in te n ds  to  sh ip  th e  goods to  the  same.

'■ I  hope ve ry  m uch  th a t  yo u  w i l l  succeed in  
p ro v in g  by means o f  the  b il ls  o f la d in g  and the 
invo ice  and d ra f t  d ra w n  a g a in s t them  th a t  the 
coffee re a lly  belongs to  you.

“  U n t i l  I  receive fu r th e r  in s tru c tio n s  fro m  yo u r 
side, I  sha ll n o t  undertake  an y  fu r th e r  sh ipm ents, 
and 1 w ou ld  ask you  to  cons ider w he ther i t  w o u ld  
n o t be p ra c tica b le  to  endeavour to  f in d  a m ethod 
by w h ich  i t  w ou ld  be possib le to  ma'ae a d ire c t 
sh ip m e n t to  y o u r  address.”

I  do n o t know  w h a t the  n a tio n a l laws o f  H a it i  
are, n o r has counsel fo r  the  c la im a n t bsen able to 
in fo rm  me, and I  th in k  i t  is  q u ite  c lea r f r o n i  
th a t  le t te r  th a t  w h a t he was say ing  w a s : “ I  
have g iven  you  a c e rtif ica te  to  show th is  was 
y o u r  p ro p e rty  and yo u  m u s t m ake i t  o u t »0 
you  can.”

W h a te ve r be th e  law s o f  H a it i ,  th a t  was no t 
tru e , and he knew  th a t  i t  was n o t tru e . They 
were th e ir  p ro p e r ty  to  th is  e x te n t, th a t  th e y  had 
th e  r ig h t  to  Bell them  in  o rd e r to  repay  themselves 
advances, b u t, as I  have a lrea d y  said, th e y  had to 
account to  h im  fo r  a n y th in g  over these advances. 
T h a t  was n o t used, i t  is  q u ite  tru e . I t  was to  be 
used, because a t  th a t  t im e  th e  m aste r o f the 
Bteamer was re fu s in g  to  ta ke  th e  cons ignm en t to  
th e  N e th e rla n d s  Oversea T ru s t ,  and  w anted  th is  
d e c la ra tio n  ins tead, b u t a f te r  a t im e  he c h a n g e d  

h is  m in d  ; b u t, as th ro w in g  some l ig h t  ou M r- 
Y o ig t ’s s ta te  o f  m in d , i t  seems to  me ju s t  a9 
im p o r ta n t  to  show th a t  he wa3 p repared  to  use 8 
fa lse  ce rtif ic a te  as th a t  he d id  in  fa c t use i t .

O n th e  2 8 th  Jan . 1916, he w rite s  show ing  th a t 
he is in  to u ch  w ith  M r.  P e rl. O n  th e  13 tn  M <■? 
1916, Y o ig t  w rite s  to  th e m : “ I  beg yo u  n o t to
m en tio n  o u r re la t io rs  w ith  m u tu a l connections, 
as these m ay be w ro n g ly  in te rp re te d  on th e  paR  
o f  th e  E n g lis h .”

T he n  he re fe rs  to  a firm  o f  M u lle r, S cha ll, and 
Co., w ith  whom  the re  had been some financial 
transac tions . These are th e  w ords w h ich  be 
uses : “  I  do no business w ith  th e  f irm  o f  M->
S., and Co., w hom  I  o n ly  know  by name- 
T here  is no p ro o f o f  an y  G erm an  in te re s t in  any 
o f th e  cons ignm en ts  w h ioh  m y  f irm  had en rout» 
fo r  n e u tra l coun trie s , and none ex is ts  e ith e r.”

H e  does n o t say th a t  these are n o t g o ing  to 
enem y coun tries , b u t he says th a t  th e re  is 
p ro o f o f i t .  I  do  n o t know  th a t  I  need rea lly 
read  an y  m ore o f  the  correspondence.

T h is , I  th in k ,  is  enough to  show th a t  these 
fo u r  concerns. L a n d t and R icke rtseD , A m sinos 
and Co., the  R o tte rd a m  B a n k , and  Y o ig t  were 
engaged in  a business o f  send ing  consignm ents 
by  V o ig t  to  ge t in to  G e rm any.
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I t  is sa id  th a t  th a t  is  o n ly  confined *o c in s ig n - 
m en ts  w h ich  were made to  L a n d t and R icke rtse n . 
T he re  c e rta in ly  is  tom e g ro u n d  fo r  th in k in g  th a t 
th e  R o tte rdam sche  B a n k v s re e n ig in g  and A d e r  
were also engaged in  send ing  con traband  goods to  
G e rm a n y  i f  th e y  g o t th e  chance.

T he re  is  th e  usual s ta t is t ic a l case w h ic h  has 
been p roved  [ in  m any instances th a t  H o lla n d  
was rece iv ing  an eno rm ous ly  la rg e r q u a n tity  o f 
coffee th a n  oou ld  poss ib ly  be consum ed in  th e  
co u n try , and th a t  ve ry  m uch la rg e r p rices  cou ld  
be ob ta ine d  fo r  th is  co m m o d ity  in  G e rm a n y  than  
in  H o lla n d .

I t  seems to  me th a t  the re  is th e re fo re  a prima 
facie case th a t  these goods were g o in g  to  be sent 
to  G erm any, i f  possible, bu t, i f  n o t possible, they  
were to  be sold in  H o lla n d , and  were to  be sen t 
to  H r .  A d e r  in  o rde r to  do w h a t he cou ld  to  get 
th e  best re tu rn s  fo r  them , and th e  best re tu rn s  
fo r  th e m  were u n d ou b te d ly  to  be ob ta ine d  by 
Bending them  on to  G erm any.

So fa r  as we know  th e ir  h is to ry , w h a t happened 
was t h is : One f irm , and one f irm  alone, have 
b o u g h t an y  o f those goods. I n  one ins tance, I  
th in k  they  b o u g h t them  before th e  seizure. I n  
o th e r instances, th e y  b o u g h t them  a fte r  th e  
seizure, and  th a t  f irm  was H c o f t  and  Co., and 
H o o f t  and Co. are a f irm  w ho have been fin e d  by 
th e  N e th e rla n d s  Oversea T ru s t  fo r  sending, in  
breach o f th e ir  u n d e rta k in g , goods consigned to  
th e m  in to  G erm any.

W e have fro m  H o o f t  and  Co. th e  a lm ost 
in v a ria b le  e xp la n a tio n  th a t  i t  was n o t th e ir  fa u lt  
in  th e  least— th a t  i t  was somebody to  whom  th e y  
had  so ld  who had in  breach o f  th e ir  u n d e rta k in g  
sent th e  goods to  G e rm any, and th a t  th e y  had 
recouped H o o ft  and Co. fo r  th e  fine. T h e y  are 
persons, I  th in k ,  w ho m ay be said to  be ra th e r  
suspect in  the  m a tte r, and  as th e  da te  w hen th e  
fine  was in flic te d  on them  by th e  N e th e rla n d s  
Oversea T ru s t  was D sc. 1915, i t  is n o t a ve ry  
v io le n t conc lus ion  th a t  before th a t  date th e y  had 
been engaged in  th e  same so rt o f transac tion .

I t  is im poss ib le  to  say th a t  the re  is  no  prim a  
fade case the re  aga ins t th e  goods. One has to  
lo o k  how i t  is  m et. M r. V o ig t  has made no 
a ffid a v it h im se lf. I  do n o t w ish to  press th a t  
a g a in s t h im  too  m uch , because i t  is  a fa c t th a t  
in  1916 a d ra f t  a ffid a v it bad been prepared  w h ich  
■was seized in  th e  m a il en route by the  B r it is h  
G o ve rn m e n t and never reached h im , b u t th a t  was 
in  1916. I t  is now  1919, N e ith e r  has M r.  V o ig t  
ever asked w h a t he shou ld  do to  p rove  h is case, 
n o r have h is advisers over here ever com m un ica ted  
w ith  h im , and said, “  W h y  ha ve n 't you  sworn th a t  
a ff id a v it th a t  was sent t o y t u ?  i f  i t  has gone 
w io n g  here is  ano the r. Swear th is .”  The re fore , 
i t  does n o t seem to  me, a lth o u g h  i t  m ay be ra th e r 
re g re tte d  th a t  the  d ra f t  a ffid a v it was p revented 
reach ing  h im , to  exp la in  th e  fa c t th a t  we have no 
a ffid a v it fro m  h im  here a t a ll.

T h e  d ra f t  a ffid a v it was ra th e r  vague. T he  o n ly  
d e n ia l th a t  he p u t in  a t a ll as to  thebe goods be ing 
d e rtin e d  fo r  G erm any is  th e  la s t p a ra g ra ph : 
“  The  goods were consigned to  th e  T ru s t  and 
were in tended  fo r  consum p tion  in  H o lla n d  o n ly .”

T he re  is  th e  evidence o f the bank, acd  there  is 
some correspondence, and I  th in k  i t  is  p a r t ly  
m ade o u t th a t  some o f th e  goods were consigned 
to  L a n d t  and R lcke rtse n  fo r  th e ir  account, and 
some were consigned fo r  acconnt o f V o ig t .  B u t  
i t  comes to  the  same th in g  in  th e  end, because

L a n d t  and R ic k e rts e n  were a c tin g  ju s t  as A ce r 
was, and th e  R o tte rd a m  B a n k  were to  se ll fo r  
V o ig t  on h is  account and  fo r  h is  benefit.

T he  question  w h ich  I  have to  answer is th is  : I  ) 
th is  ease su ffic ien t to  re b u t th e  prima Jade cate 
mkde b y  th e  G row n show ing  th a t  these people 
w e ie  do ing  th e ir  best to  ge t th e  goods in to  
G rrm any, and were a ll  a c tin g  fo r  th e  same end 
and p u rs u in g  th e  same m ethods. I  do n o t th in k  
th a t  i t  does re b u t i t .  I  th in k  th a t  th e  in te n tio n  
o f these gen tlem en  was to  ge t th e  goods in to  
G e rm any i f  th e y  cou ld . I t  is  p o in ted  o u t in  some 
o f th e  le tte rs  th a t  a lth o u g h  th e re  were d iff ic u lt ie s  
th e  goods d id  ge t in to  G e rm a n y  a fte rw a rd s , and 
i t  is c e rta in ly  to  m y m in d  a ve ry  m a te r ia l c irc u m 
stance th a t  the  o n ly  persons who can be fo u n d  to  
have purchased any o f the  goods a t th is  t im e  were 
th is  f irm , w ho had been fined  he a v ily  by tbe  
N e th e rla n d s  Oversea T ru s t  fo r  a breach o f con
tra c t.

T he re  is  no  case here o f a sub-sale to  persons 
in  H o lla n d . T here  is no suggestion  o f any 
m a tte r  o f th a t  k in d , and I  th in k  th a t  th e  case fo r  
th e  c la im a n t is  n o t su ffic ie n t to  re b u t th e  p re 
s u m p tio n  a r is in g  in  th e  C ro w n ’s case, and th a t  
the re  muBt be a decree o f condem nation , w ith  
costs.

S v lic ito r  fo r  th e  P ro cu ra to r-G e n e ra l, Treasury 
Solicitor.

S o lic ito r  fo r  the  c la im a n t, Waltons and  Co.

«Stymie Court of §ntue<iture.
— * —

COURT OF APPEAL.
Feb. 13 and 14, 1919.

(Before B ankes , W arrington  and D u ke , LJJ .)

T he  Gagara . (a)
A P P E A R  FROM T H E  A D M IR A L T Y  D IV IS IO N .

International law— Shipping— Practice— W rit in  ra n  
against ship— Res in  possession of Esthonian 
Government— Impleading foreign Government—■ 
Status of—Provisional recognition— De facto 
independence— Comity of nations— Jurisdiction of 
B ritish  courts.

The p la in tiffs  issued a w rit in  reni against a ship 
which was in  the possession in  England o f the 
Esthonian Government, ivho moved to .set the w rit 
aside. The B ritish  Government had, fo r  the lime 
being, and with reservations as to the future, recog
nised the Esthonian National Council as a do facto 
independent body. Further, in  the present view o f 
H is  Majesty's Government, the Esthonian Govern
ment, was such a Government as could, i f  it  thought 
f i t ,  set up a Prize Court.

Held, that the B ritish  Government had, fo r  the time 
being, recognised the Esthonian National Council 
as being a sovereign Power, and that, as a sovereign 
Power cannot be impleaded in  the B ritish  courts, 
the w rit must be set aside.

A p p e a l  from  a judgment of H ill,  J., from  which the
facts are taken.

“  On the 1st Jan. 1919 the plaintiffs, described in
the w r it  as the West Russian Steamship Company

(a ) Reported b y  W . C. Sa n d f o r d , E sq ., B arris te r-a t- 
Eaw..
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Lim ited, procured to  be issued out of th is court a 
w r it  in  rem against the steamship Oagara, now 
sailing under the name of the K ajak, and the parties 
interested in  the said steamship, and procured the 
said ship, which was ly ing  in  the P ort of London, 
to  be arrested by the marshal. In  the affidavit 
to  lead warrant of arrest, the p la in tiffs are stated to 
be ‘ A  corporate body incorporated under the laws 
of Russia having the ir registered office a t Petrograd 
and to  be the true and law fu l owners of the said 
steamship.’ The w r it  is indorsed w ith  a claim for 
possession as owners. I t  stated the ship to  be of 
the po rt of Petrograd. As required by Order V., 
r. 15, in  actions of possession, notice of the com
mencement of the action was given to  the Consul- 
General of Russia. On the 9 th  Jan. appearance 
under protest was entered, and a summons was 
taken out asking tha t the w rit, service, and all 
subsequent proceedings be set aside on the ground 
th a t the owners of the Gagara are the Esthonian 
Government. The m atter having been adjourned 
in to  court, the summons has since been amplified 
by a notice of m otion alleging (1) th a t thé court has 
no jurisdiction, and (2) tha t, i f  i t  has, i t  ought in its 
discretion to  refuse to  entertain the suit. The 
grounds on which i t  is said th a t the court has no 
ju risd ic tion  are (a) the dispute is between two 
foreigners as to  a foreign ship ; (6) the ship was and 
is in  the service of the Esthonian Government ; 
(c) the ship is the property of the Esthonian Govern
ment ; and (d) the ship has been properly and law
fu lly  condemned as prize by a decree of the Estho
nian Government.

The facts as concerns the ship appearing from 
the affidavits filed fo r the p la in tiffs  are as follows ; 
The head office of the company was or is a t Petro
grad. I t  has sub-offices a t Reval and other places. 
M r. Zalenoff is managing director. M r. Tornigas is 
manager. The p la in tiff company in  1914 purchased 
the Gagara^ and she was transferred to  the company, 
and in  J u ly  1914 was registered in  the name of 
the company as owners a t Petrograd under the 
Russian merchant flag. D uring  the earlier pa rt of 
the war, the Gagara was under some form  of requisi
t ion  in  the service of the Government of the Czar, 
and afterwards by arrangement w ith  the company 
in  the service of the Government which succeeded—  
Prince Zeroff’s Government. The Bolshevik 
Government, having come in to  power on the 
21st June 1918, declared ‘ the whole of the Russian ' 
mercantile fleet, including the Gagara, to  bo 
national property, and in  A p r il 1918, enacted 
the form alities fo r fu lfillin g  such declaration ’—  
par. 7 of M r. Zalenoff’s affidavit. D uring  the 
spring and summer of 1918 the Gagara was a t 
Petrograd under repairs which were being done 
under the Bolshevik Government. The employees 
of the company’s office were le ft there, bu t the 
directors were fo rc ib ly  turned out. Mr. Zalenoff, 
after a tim e in  prison, u ltim ate ly  was able to  leave 
fo r Copenhagen. M r. Tornigas also la ter on suc
ceeded in  escaping from  Petrograd. They are now 
both in  London, and Mr. Zalenoff holds the power of 
a ttorney of the company. In  the autumn of 
1918 the Bolshevik Government loaded a cargo of 
wood on the Gagara, and sent her on a voyage to 
Copenhagen under the captain who had orig inally 
been appointed by the company, w ith  some of the 
old crew and others pu t aboard by the Bolshevik 
Government. The Bolshevik Government had 
changed her name from  Gagara to  Severnaja Kom- 
muna. The next tha t Mr. Zalenoff and Mr. Torni-

gas heard of her was tha t the Gagara had proceeded 
to  Reval on a voyage to  Copenhagen, and then that 
the vessel and her crew had been seized by the 
Esthonian Government, which had, pu t on board 
another crew, and th a t the company’s Reval branch 
had addressed to  4 The M in is try  of Trade and In 
dustry of the Esthonian Provisional Government ’ 
a protest dated the 14th Dec. 1918, wherein they 
state th a t they learned th a t the ship had been 
seized by the Esthonian Government as a prize of 
war, and protest, tha t the ship was seized bv the 
Bolsheviks quite illega lly and protest against the 
ship and her cargo being considered a prize of war, 
and la y  on the Esthonian Government a ll the 
responsibility for whatever m ay happen - to  the 
ship in  future. Mr. Tornigas, who was then at 
Helsingfors also telegraphed to  the ‘ M inister 
President of the Esthonian Government ’ saying 
tha t the ship belonged to  the company and asking 
for her release. Receiving no satisfaction, Mr. 
Zalenoff and Mr. Tornigas proceeded to  London 
and began the present proceedings.

“  The facts concerning the ship appearing from 
the affidavits filed fo r the Esthonian Government 
are as fo llow s: About the 4 th  Dec.1918, the ship 
was captured by the Esthonian Governm ent; she 
«■as then fly ing the red flag of the Bolshevik Govern- 
jn e n t; she had on board Seals of th a t Government, 
including a Seal ‘ Fleet of Soviet Republic steamer 
Severnaja Kommuna ’ and b ills of lading of her 
cargo, dated 1-12-1918, which expressed the cargo 
to  be shipped by ‘ The People’s Commissary of 
Trade and Industry  Petrograd Departm ent ’ unto 
‘ authorised Representative of the Russian Socialist 
Federative Soviet Republic in  Scandinavia, Voro- 
novsky ’ a t Copenhagen. The ship was brought 
in to  Reval and ‘ A  Decree of Condemnation against 
her was made ’ by  the Esthonian Government. A  
translation of what is described as an ‘ extract 
from  Journal' of Records of the Esthonian Pro
visional Government ’ exhibited to  the affidavit 
contains the following ‘ ships as war prizes 
M in ister of Trade and Industry , Koestner, informs 
th a t besides steamship Kodurnaa, steamship 
Severnaja Kommuna ex Gagara has arrived a t Reval 
w ith  a cargo of wood. I t  is decided to  condemn 
both vessels as war prizes, together w ith  the ir 
cargoes, and to  make the disposal of the  cargoes 
the d u ty  of the M inister of Trade and Industry .’ 
Upon this, as appears from  a certificate of tonnage 
exhibited to  the affidavit of the present master, the 
ship was registered under the name of K a jak  at 
Reval, as of Esthonian nationality, and w ith  the 
Esthonia ji Republic designated as owners. Captain 
Kommus was appointed master by the Esthonian 
Provisional Government, and by the ir instruction a 
b ill of lading, dated the 13th Dec., 1918 was signed 
by Captain Kom m us fo r the cargo already on board 
whereby the cargo was expressed to  be shipped 
by the c Esthonian Provisional Government ’ to 
be delivered a t London ‘ unto the Esthonian 
Government Representative, Professor P iipy ,’ and 
the ship sailed under the Esthonian flag and arrived 
in  London under command of Captain Kommus, 
and w ith  a crew appointed by  the Esthonian 
Government. The appearance under protest was 
entered, and th is m otion is made on behalf of what 
is described in  the affidavits as the Esthonian 
National Council and Provisional Government, 
claiming to  be a Democratic Republic, and the 
sovereign governing power of Esthonia, and the 
affidavits which set out the statements ahead}'



MARITIME LAW  CASES. 549

Ct . of A pp.] T h e  Gagara . [Ct . of A pp.

summarised assert th a t  a state o f w a r exists between 
th e  E sthon ian  G overnm ent and th e  S ovie t— i.e., 
B olshevik  G overnm ent, and assert th a t  th e  Oagara 
is th e  p ro p e rty  o f th e  said E sthon ian  G overnm ent, 
and engaged in  the  service o f the  G overnm ent and 
a t present being used b y  th a t  G overnm ent fo r 
purposes in  connection w ith  the  war.

“  A  num ber o f a ffidav its  hav ing  been filed  
re la ting  to  th e  status o f the  E sthon ian  G overnm ent,
I  though i t  r ig h t to  in fo rm  the  Fore ign  Office and 
to  in v ite  its  assistance;, and i t  has been sta ted to  
me b y  th e  legal representatives o f th e  C row n th a t  
H is  M a jes ty ’s G overnm ent ‘ has fo r  th e  tim e  being, 
p rov is iona lly , and w ith  a ll necessary reservations 
as to  th e  fu tu re , recognised the  E sthon ian  N a tio n a l 
Council as a de facto independent body, and accord
in g ly  has received ce rta in  gentlem en as in fo rm a l 
d ip lo m a tic  representatives o f th e  E sthon ian  P ro 
v is iona l G overnm ent,’ and, fu rth e r, th a t  the  
present v iew  o f H is  M a jes ty ’s Governm ent, again 
w ith o u t in  any w ay  b ind ing  them  as to  the  fu tu re , 
is th a t  th e  G overnm ent so recognised is such a 
sovereign Power as could, i f  i t  th in k s  f it ,  set up  a 
P rize  C ourt. I t  appears fro m  documents in  the  
case th a t  th e  p rov is iona l recogn ition  o f the  
E sthon ian  N a tio n a l Council and P rovis iona l G overn
m en t was antecedent to  th e  date in  December 
when the  ship was seized a t  R eval, and i t  continues 
to  th is  d ay .”

H i l l ,  J . said th a t i f ,  fo r  th e  tim e  being, the  
E s thon ian  N a tio n a l C ouncil was recognised b y  
H is  M a jesty ’3 G overnm ent as a de facto independent 
body, and th e  E sthon ian  P rov is iona l G overnm ent 
as its  executive, th e  courts  o f th is  c o u n try  m ust, 
fo r the  tim e  being, recognise i t  also. T he  p la in tiffs  
m us t seek th e ir  rem edy in  th e  E sthon ian  Coufts. 
The  w r it ,  th e  w a rra n t o f arrest, and a ll subsequent 
proceedings m us t be set aside w ith  costs, and the  
m o tio n  m us t be allowed.

The p la in tiffs  appealed.

Inship, K .C . (Dumas and J. R. EUis Cunliffe w ith  
h im ) fo r the  appellants.— The defendants have n o t 
been able to  show th a t  th e  B r it is h  G overnm ent 
have recognised the  E s thon ian  N a tio n a l Council 
as being an independent sovereign body. T hey 
have shown th a t  th is  G overnm ent is benevo len tly  
disposed tow ards E sthon ia , and recognises th a t  th e  
E sthon ian  G overnm ent is fo r the  tim e  being inde
pendent and have th e  sta tus o f belligerents. T h a t, 
however, is n o t enough. The  recogn ition  is on ly  
lim ite d  and p rov is iona l, and deals o n ly  w ith  the  
present and n o t w ith  th e  fu tu re . The  sovere ignty 
o f E sthon ia  is a t present lim ite d  and n o t absolute. 
T h is  case is n o t therefore governed b y  th e  case o f 
The Parlement Beige (42 L . T . Rep. • 273 ; 4 Asp. 
M ar. L a w  Cas. 234 ; 5 Prob. D iv . 197). H o  
referred to

The City of Berne, 1804, 9 Ves. 347 ;
Mighell v . Sultan of Johore, 70 L . T . Rep. 64 ; 

(1894) 1 Q. B . 149 ;
Oppenheim  on In te rn a tio n a l Law , 2nd  ed it., 

vo l. 1, p. 90 ;
W estlake on In te rn a tio n a l La w , P a rt 1, 

Peace, p. 57 ;
H a lle ck ’s In te rn a tio n a l Law , 4 th  ed it., vo l. 1 

p. 9 0 ;
W heaton ’s In te rn a tio n a l Law , 5 th  ed it., 

p. 3 7 ;
H is to ricus ’ Le tte rs  on In te rn a tio n a l Law , ' 

p. 24 ;

Peru (Republic) v . Dreyfus Brothers and Co., 
58 L . T . Rep. 433 ; 38 Ch. D iv . 348 ;

The Manilla, 1808, E dw . 1 ;
The Helena, 1801, 4 C. Rob. 3.

Bateson, K .C ., and F. L. Hinde, fo r the E stho 
n ian  G overnm ent, were n o t called upon.

Ba n k e s , L .J .— T his  is an appeal fro m  a decision 
o f H il l ,  J ., w h ich  he gave under th e  fo llow ing  
c ircum stances: The  W est Russian Steam ship 
C om pany L im ite d , b ro u g h t an action  in  rem 
against th e  steamship Oagara, now  sa iling  under 
th e  name o f Kajah, and the  parties in terested in  the  
steamship. The  same p la in tif fs  also b ro u g h t an 
action  against the  fre ig h t. T he y  alleged th a t  
th e y  were the  owners o f the  steamship, and cla im ed 
a decla ra tion  to  th a t  effect, and an in ju n c tio n  
against persons rem oving  the  vessel o r her cargo, 
o r p e rm ittin g  the  same to  be rem oved, and a decree 
condem ning th e  defendants in  costs and damages. 
A n  appearance was entered under p ro test, and a 
m o tio n  was then  made to  the  A d m ira lty  C ourt to  
set aside th e  w r i t  and a ll subsequent proceedings 
upon the  g round th a t  th e  C ourt had no ju r is d ic tio n  
to  en te rta in  the  action, on fo u r g ro u n d s : (1) The 
d ispute  was between tw o  foreigners as to  a fore ign 
s h ip ; (2) th e  steamship was and is in  th e  service 
o f the  E s thon ian  G o ve rn m e n t; (3) th e  vessel and 
her cargo were the  p ro p e rty  o f th a t  G overnm ent ; 
and (4) the  vessel has been p rop e rly  and la w fu lly  
condemned as prize  b y  a decree o f th a t  G overnm ent.

H i l l ,  J . dea lt w ith  th e  case in  reference to  the  
c la im  th a t  th e  vessel was th e  p ro p e rty  o f the  
E sthon ian  G overnm ent and had been la w fu lly  
condemned as prize, and be gave no decision in  
reference to  th e  p o in t th a t  th e  d ispute  was between 
tw o  foreigners as to  a fore ign  ship. T he  p la in tiffs  
appealed.

The question w h ich  H il l ,  J . decided, and w h ich  we 
have to  decide, is w he ther th e  E sthon ian  N a tio n a l 
Council has been recognised b y  th e  G overnm ent 
o f th is  c o u n try  as having  th e  sta tus o f a fore ign 
Sovereign. I f  so, i t  is n o t d isputed th a t  th e  Courts 
o f th is  co u n try  w i l l  n o t a llow  th a t  Council to  be 
im pleaded in  any o f these Courts. T he  p rinc ip le  
upon w h ich  (h a t practico  proceeds was la id  dow n 
in  The Parlement Beige (sup.), in  a  passage w h ich  
was quoted b y  L o rd  Esher in  Mighell v . Sultan of 
Johore (sup.), and w h ich  is as fo llo w s : “ The 
p rinc ip le  to  be deduced fro m  a ll these cases is th a t, 
as a consequence o f th e  absolute independence 
o f every sovereign a u th o r ity , and o f th e  in te r
na tiona l co m ity  w h ich  induces every sovereign 
S ta te  to  respect the  independence and d ig n ity  o f 
every o ther sovereign State, each and every one 
declines to  exercise b y  means o f its  courts  any o f 
its  te rr ito r ia l ju r is d ic tio n  over the  person o f any 
Sovereign o r ambassador o f any o ther S tate, o r over 
the  p u b lic  p ro p e rty  o f an y  S ta te  w h ich  is destined 
to  pub lic  use, o r over th e  p ro p e rty  o f an y  ambassa
dor, though  such sovereign, ambassador, o r p ro p e rty  
bo w ith in  its  te rr ito ry , and therefore, b u t  fo r tho  
com m on agreement, subject to  its  ju r is d ic tio n .”  
F rom  th a t  passage i t  appears th a t  th e  p rinc ip le  
arises fro m  in te rn a tio n a l co m ity , and th e  ru le  is 
there  la id  dow n w ith  reference to  m atte rs  in  respect 
o f w h ich  th e  C ourt w il l  n o t exercise its  te rr ito r ia l 
ju risd ic tio n .

H il l ,  J ., in  h is judgm en t, ind ica ted  the  grounds 
on w h ich  he th o u g h t th a t  the c la im  o f the  E sthon ian 
G overnm ent came w ith in  th e  ru le  so la id  down. 
H e  s a id ; “ I n  the  f irs t  place, the  E sthon ian
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Government is in  actual possession of the ship, 
and tha t Government states th a t the ship is being 
used by i t  fo r public purposes. The p la in tiffs 
inv ite  the Court to  take th a t possession away by 
arrest of the ship, and u ltim ate ly  by decree to 
transfer i t  to  the plaintiffs. B u t to  perm it the 
arrest is to  compel the Esthonian Government 
either to  subm it to  the ju risd iction of the Court or 
to  lose the ir At fac-to possession, and to  compel the 
Esthonian Government to  subm it to  th is Court 
the question of the ownership of the Gagara. In  
accordance w ith  the principles la id down in  7 he 
Parlement Beige (sup.) and 7 he Broadmayne (13 
Asp. Mar. Law  Cas. 356; 114 L. T. Rep. 891; 
(1916) P. 64), I  conceive I  cannot compel the 
Esthonian Government to  subm it to  the ju r is 
diction. B u t i f  th a t d ifficu lty  could be got 
over, there remains th is  fu rther d ifficu lty. The 
Esthonian Government seized the ship ju re  belli, 
and condemned her as the property of the ir 
enemy, the Bolshevist Gpvernrnent.”  On those 
grounds H ill,  J ., came to  the conclusion th a t the 
case was one in  reference to  which the Court would 
no t exercise ju risd iction , provided the Court was 
satisfied th a t the Esthonian Government were 
recognised by our Government as a foreign Sovereign 
W ith  tha t pa rt of his judgm ent I  entire ly agree.

The question therefore which remains is whether 
H ill,  J. was r ig h t in  coming to  the conclusion 
th a t the evidence before h im  was such th a t he ought 
to  come to  the conclusion th a t the Esthonian 
N ationa l Council had been recognised as having the 
status of a foreign Sovereign. Upon th a t po in t I  
refer to  a passage in  Lo rd  Esher, M .R .’s judgm ent 
m M ighell v. Sultan o f Johore(sup.), and pa rticu la rly  
to  a passage in  K ay , L .J . ’s judgm ent, as to  the 
m aterials upon which the court is justified  in  acting, 
and constrained to  act, in  such a m atter. Lo rd  
Esher says: “ I  am o f opin ion . . . tha t,
when once there is the au thorita tive  certificate of 
the Queen through her m in ister of state as to  the 
status o f another Sovereign, th a t in  the courts of 
th is  country is decisive. Therefore th is  le tte r is 
conclusive th a t the defendant is an independent 
Sovereign. ’ K ay, L . J . says: “  The status of a foreign 
sovereign is a m atter of which the courts of th is 
country take ju d ic ia l cognisanoe— th a t is to  say, a 
m atte r which the court is either assumed to  know 
or to  have the means of discovering, w ith o u t a con
tentious in q u iry  as to  whether the person cited is or 
is no t in  the position o f an independent sovereign. 
Of course, the court w ill take the best means of 
in fo rm ing itse lf on the subj ect, i f  there is any k ind  
o f doubt, and the m atte r is no t as notorious as the 
status of some great monarch such as the Emperor of 
Germany.”  Then he goes on to  say, dealing w ith  
the le tte r from  the Colonial Office, signed by an 
offic ia l there, and pu rpo rting  to  be w ritte n  by  the 
direction o f the Secretary o f State fo r  the Colonies : 

Proceeding as i t  does from  the office of one of the 
p rinc ipa l Secretaries o f State, and purpo rting  to  be 
w ritte n  by his direction, J. th in k  i t  m ust be treated 
as equivalent to a statement by H er M ajesty herself, 
and, i f  H e r M ajesty condescends to  state to  one of 
her courts of justice th a t an ind iv idua l c ited before 
i t  is an independent Sovereign, I  th in k  th a t state
m ent m ust be taken as conclusive.”

In  the present case the statement is in  the fu llest 
sense authorita tive . I t  emanates from  the Foreign 
Office, and was presented to  H ill,  J. by H is Majesty 's 
A tto rney-G enera l; and the on ly question is whether 

amounts to a statement th a t the Esthonian

N ational Government has the status of a foreign 
independent Sovereign.

The materials before the court consist pa rtly  
of certain letters passing between the Foreign 
Office and some gentlemen who addressed the 
Foreign Office as being the authorised representa
tives of Esthoma, and p a rtly  of a statement by the 
Attorney-General and by ju n io r counsel fo r the 
Treasury a t the hearing before H ill,  J. The 
p la in tiffs  counsel’s submission, as I  understand it* 
is tha t, so fa r as the statements in  the letters of the 
Foreign Office are concerned, they are deliberately 
ambiguous statements of a benevolent character, 
and no t such an emphatic and deliberate statement 
o f fac t as the court should require ; and he fu rther 
says th a t no statement as to  the recognition of a 
sovereign State can be sufficient unless i t  appears 
th a t the recognition is irrevocable. On th a t last 
po in t he cites two passages frem  W estlake’s In te r
national Law  and Oppenheim’s In te rna tiona l Law- 
He has also c ited passages from  H a ll, Halleck, and 
Wheaton. I t  does n o t appear however, th a t those 
writers en tire ly  agree on tha t pa rticu lar point. 
A t  any rate, the ir statements have reference to 
conditions very  different from  the exceptional 
conditions existing as regards the status of States in 
Europe a t the tim e th a t th is  dispute arose.

I  read the le tters o f the Foreign Office as being 
statements which recognise to  the fu ll the sove- 
re ign ty  of Esthonia, b u t w ith  the lim ita tio n  tha t, 
under the exceptional conditions due to  the setting 
up o f the Peace Conference, no undertaking could be 
given to  continue the recognition, i f  conditions 
altered, and I  th in k  th a t th a t would be a sufficient 
statement to  compel the court to  decline ju risd ic
tion  in  reference to  anv m atter which comes w ith in  
the princip le la id  down in  the passage which I  have 
read from  the judgm ent in  The Parlement Beige 
(sup.). B u t, however th a t m ay be, I  th in k  myself 
th a t the statements which were made by the law 
officers of the Crown are free from  the objections 
th a t counsel fo r the p la in tiffs  suggested were to be 
found in  the letters of the Foreign Office. The 
Attorney-General said : “  Our own Governments— 
and looking a t the affidavits in  th is case I  see the 
statement is no less true, whether the Government of 
France or of the Government of I ta ly — has, fo r the 
tim e being provisionally, and w ith  a ll necessary 
reservations^ as to  the fu ture , recognised the 
Esthonian N ational Council as a de facto indepen
dent body, and, accordingly, has received a certain 
gentleman as the in form al d ip lom atic representative 
of th a t P rovisional Government. The state of aff airs 
is of necessity provisional and transito ry. The 
m atter remains to  be determined in  the way which 
has been described.”  Jun io r counsel fo r the Treasury» 
a t a la te r stage, said : I f  i t  would assist the court 
I  have the Attorney-General’s authorit-v fo r stating 
to  the court tha t, in  the present view of H is M ajesty’s 
Government, and w ith ou t in  any way binding 
itse lf as to  the fu ture , the Esthonian Government is 
such a Government as could, i f  i t  thought f it ,  set up 
a Prize Court.”

Reading those deliberate statements of the law 
officers of the Crown as expressing the a ttitud e  of 
the Government towards the Esthonian Nation*^ 
Council, I  cannot help feeling th a t i f  the court were 
to  exercise ju risd ic tion  in  respect of such a dispute 
as arises in  th is action, they would no t be acting i11 
accordance w ith  w hat was pointed ou t in  the 
Parlement Beige (sup.) as being the princip le of 
in ternationa l com ity, and th a t there would be. a
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divergence o f a c tio n  as between th e  cou rts  o f th is  
c o u n try  and  the  sta tem ents th a t  have been made b y  
th e  G overnm ent o f th e  c o u n try  as to  th e  a tt itu d e  
w h ich  th is  c o u n try  was prepared to  adopt.

O n those grounds, I  th in k  th a t  th e  v ie w  o f H i l l ,  J . 
was r ig h t.

W a r r i n g t o n ,  L . J .— I  agree fo r  th e  same reasons, 
and have n o th in g  to  add.

D uke , L .J . I  agree. Appeal dismissed.

S o lic ito rs  fo r  the  appellants, Ince, Colt, /rice, and 
Roscoe; fo r  the  respondents, William A. Crump 
and Son.

June 30 and July 1, 1919.
(Before Bankes and Scrutton, L .J J . and Eve , J .)

The H assel. (a)
A P P E A L  FR O M  T H E  A D M IR A L T Y  D IV IS IO N .

Collision —  “  Pilot vessels when engaged on their 
station on pilotage duty ” — Lights—Regulations for 
Preventing Collisions at Sea 1896, art. 8.

Art. 8 of the Regulations for Preventing Collisions at 
Sea 1896 requires that “  pilot vessels when engaged 
on their station on pilotage duty ”  shall carry “  a 
white light at the mast head, visible all round the 
horizon,” and “  On the near approach of or to other 
vessels they shall have their side lights lighted, . . . 
and shall flash or show them at short intervals, . . .’ 
I t  also requires that, when not engaged on their 
station on pilotage duty, pilot vessels shall carry 
lights similar to those of other vessels of their ton
nage.

The pilot cutter S., while proceeding out from 
Barry Docks to put a pilot on board a vessel 
which had signalled for a pilot, was carrying at her 
masthead the “  all-round ”  white light. On the 
approach of the steamship H . she did not fash or 
show her side-lights, and was run into and sunk 
by the H . off the entrance between the break
waters.

Held., by the Court of Appeal, affirming H ill, J., 
that the H . was not to blame for the collision ; and 
held by H ill, J. and by Scrutton, L.J. in the 
Court of Appeal that the S. was not engaged on 
her station on pilotage duty, and was to blame for 
carrying only her masthead white light.

Action of damage by collision.
The p la in tif fs  were th e  owners o f the  p ilo t  c u tte r 

Shamrock and her m aster and c iew , proceeding fo r 
th e ir  los t effects.

The  defendants were the  owners o f the  N orw egian 
steamship Hassel.

On th e  evening o f the  25 th  Jan. 1918 a collis ion 
to o k  place o ff th e  entrance to  B a rry  D ocks between 
the  Shamrock and th e  Hassel. '  T he  Shamrock 
was proceeding o u t to  a vessel w h ich  had signalled 
fo r a p ilo t. H e r sails were set, b u t as there was 
l i t t le  or no w in d  she was being p rope lled b y  oars. 
The  Hassel was com ing in . The  p ilo t c u tte r was 
e x h ib itin g  a t her masthead a w h ite  l ig h t  v is ib le  
a ll round  th e  horizon, w h ich  those on board the 
Hassel o n ly  made o u t among the  o ther w h ite  ligh ts  
v is ib le  in  the  v ic in ity  a t  a d istance of about 300 
yards. I t  was contended b y  the  defendants th a t  
the  Shamrock was e x h ib itin g  im proper and m is-
(a) Reported by W. C. Sandford, Esq., Ba.rrister-at- 

Law.

leading lig h ts , and th a t  the  Hassel was n o t to  blame 
fo r  the  collis ion.

Lems Hoad and R. F . Hayward fo r th e  p la in tiffs .
Laing, K .C ., and Dumas fo r  the  defendants.

H ill , J .— T his  is a cla im  b y  th e  owner o f the  
p ilo t c u tte r Shamrock and th e  m aster and crew, 
proceeding fo r  th e ir  lo s t effects, against th e  owners 
o f the  steamship Hassel to  recover damages fo r  the 
s ink ing  o f th e  Shamrock a t th e  entrance to  B a rry  
b y  co llis ion  between th e  Shamrock and Hassel 
on th e  evening o f th e  2 5 th  Jan. 1918. The  Sham
rock is a c u tte r o f 51 ft. in  length. There is no 
evidence as to  her exact tonnage. She carried a 
crew o f th ree  hands and th ree  p ilo ts . T he  Hassel 
was a steamship o f 3968 tons gross and 356t. 
long. She had a p a rt cargo, and was in  charge o f a 
p ilo t. The  Shamrock was com ing o u t fro m  B a rry  
and the  Hassel was proceeding in to  dock. I t  was a 
fine , clear, m o o n lig h t n igh t. The  tid e  was one and a 
h a lf hours ebb. I n  between th e  breakw aters a t the  
m ou th  o f th e  entrance channel th e  tid e  w ou ld  be 
slack, b u t  ju s t outside, on th a t  sta te  o f th e  tide , i t  
w ou ld , across th e  entrance, be o f a force o f between 
tw o  and th ree  knots.

The  Shamrock had been ly in g  inside th e  west 
b reakw ater, and was proceeding o u t to  p u t a 
N ew p o rt p ilo t  on board a steamer w h ich  had 
signalled fo r such a p ilo t. She carried a t  her m ast
head an “  a ll-round  ”  w h ite  lig h t. She had a 
red  and green com b ina tion  lig h t  l i t ,  b u t  i t  was 
never exh ib ited. She had sail set, b u t  there  was 
h a rd ly  any w ind , and she was being w orked  o u t 
w ith  th e  help o f sweeps a t  a ve ry  slow speed. The 
Hassel, w h ich  was showing regu la tion  lig h ts  and 
also docking lig h ts , had been dodging about 
outside w a itin g  fo r  th e  d isp lay  o f th e  signal to  
ind ica te  th a t  she cou ld  enter dock— th e  e x h ib itio n  
o f a green lig h t  on th e  end o f th e  je t ty .  A  steamer 
passed dow n com ing ou t, and then  th e  docking 
signal was disp layed, and th e  Hassel tu rn e d  and 
headed fo r  th e  entrance, N .W . and then  N .W . b y  N . 
She had a tu g  ahead and another astern.

The  p la in tif fs ’ case was th a t  th e  Shamrock was 
between th e  breakwaters o r a l i t t le  outside them , 
and w e ll on th e  west side o f th a t  passage, when the  
masthead and red lig h ts  o f th e  Hassel were seen 
about a q ua rte r o f a m ile  away and a l i t t le  a ba ft 
th e  p o rt beam, th e  Shamrock heading abou t S.W. ; 
and th a t  the  Hassel came on and, when w ith in  a 
leng th  o r tw o  o f th e  Shamrock, opened her green 
l ig h t  and ran  in to  the  cu tte r.

The  defendants’ case was th a t  the  Hassel was 
w a itin g  fo r  th e  docking signal, and th a t  a fte r the  
ou tw ard-bound steamer had passed dow n the  
docking  signal was disp layed, and she proceeded 
tow ards the  entrance w ith  her engines w o rk in g  a t 
slow and stop, and go t on to  a N ;W . b y  N . heading 
and then  saw, a t one and a h a lf cables distance, 
a w h ite  lig h t, w h ich  was the  “  a ll-round  ”  masthead 
l ig h t  o f th e  Shamrock, and, ve ry  sh o rtly  a fte r
wards, th e  sails o f the  Shamrock. T he  Shamrock 
was then  in  the  m idd le  o f the  entrance between the 
breakwaters, a l i t t le  on the  p o rt bow  o f the  Hassel, 
U pon  th a t, the  helm  was hard-a-ported and the  
engines g iven a touch  ahead, and th e  bow  tu g  was 
ordered to  p u ll to  the  eastward, and the  stern tu g  
was ordered to  ho ld  up  th e  stern o f th e  Hassel also 
to  th e  eastward ; b u t th e  tide , w h ich  was setting  
across ju s t outside the  entrance, had such an effect 
on th e  Hassel, th a t  i t  carried her to  th e  westward
-n to  the  Shamrock before th e  Hassel had tim e  to
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ca rry  o u t her in tended m anœ uvre o f g e ttin g  her 
head to  th e  eastward and passing under th e  stern  
o f th e  Shamrock. T he  p ilo t  said he cou ld  n o t 
s ta rboard  to  coun te ract th e  effect o f th e  tid e  because 
o f the  presence o f th e  Shamrock, and he cou ld  n o t 
go aste rn  because i t  was too  la te , and the  Hassel 
was to o  fa r  in , and i f  he had a ttem pted  to  do so the  
t id e  w ou ld  have set th e  Hassel dow n on to  the  
breakw ater. H e  fu rth e r said th a t  i f  he had know n 
o f th e  Shamrock ea rlie r he, cou ld  have gone astern.

I  f in d  th a t  the  co llis ion  was in  the  lin e  across the  
ends o f the  breakwaters, o r possib ly a l i t t le  outside 
th a t  line. I  f in d  th a t  the  collis ion happened as the  
defendants say i t  happened, n o t b y  an y  starboard 
in g  o f th e  Hassel— there was none— and n o t b y  the  
stern tu g  o f the  Hassel p u llin g  thp  ste rn  to  th e  east
w ard  against th e  tid e , and th ro w in g  th e  HasseT s 
head to  th e  westward, b u t b y  the  t id e  se tting  her 
to  the  w estw ard and p reven ting  her fro m  tu rn in g  
sha rp ly  enough to  avo id  th e '' Shamrock. I  am  
advised th a t  when th e  Shamrock was seen th e  p ilo t  
was qu ite  r ig h t  n o t to  g o  astern ; i t  was too  danger
ous, hav ing  regard to  the  tide . I  am  also advised 
th a t  w hen the  Hassel saw th e  Shamrock there  was 
n o th ing  w h ich  th e  Hassel cou ld  p ro p e rly  be called 
upon to  do w h ich  w ou ld  have prevented th e  c o lli
sion. U pon  th a t  advice I  f in d  th a t  a t  th a t  tim e , 
and fro m  th a t  tim e  fo rw ard , there  was no neg li
gence on th e  p a rt o f th e  Hassel. H a d  th e  Hassel 
been aware th a t  th e  Shamrock was in  th e  channel a t 
a tim e  when th e  Hassel was considerably fu rth e r
ou t, the Hassel could, b y  going astern, have avoided 
th e  collis ion, and in  m y  view , therefore, cou ld  and 
ough t to  have gone astern had she been aware o f the 
pos ition  o f th e  Shamrock, The  question there fore  
is  : O ught the  Hassel a t such earlier t im e  to  have 
been aware th a t  th e  Shamrock was proceeding o u t 
th ro u g h  th e  channel Î  I t  m us t be remembered 
th a t  the  Shamrock was m oving  v e ry  s low ly  indeed 
— those on board o f her say a t  a bou t a kn o t. She 
had o n ly  such m ovem ent as her sweeps gave her. 
She was show ing an “  a ll-round  ”  w h ite  lig h t,  and 
n o th ing  else. I n  m y  op in ion  she was ca rry in g  an 
im proper, and in  th e  circumstances, a  m isleading 
lig h t. I  do n o t th in k  th e  ca rry ing  o f th a t  f ig h t 
can be ju s tif ie d  under an y  regu la tion. Counsel 
fo r  th e  p la in tiffs  contended th a t  she was “  engaged 
on her s ta tion  on p ilo tage  d u ty  ”  w ith in  a rt. 8 o f 
th e  Regula tions fo r p reven ting  Collisions a t  Sea, 
and there fore  the  l ig h t  she had  requ ired  to  ca rry  
was “  a w h ite  f ig h t a t th e  masthead, v is ib le  a ll 
round  the  horizon .”  B u t i f  she was on her s ta tion  
on p ilo tage  d u ty , then  according, to  a rt. 8, she 
“  shall ca rry  a w h ite  f ig h t a t the  m ast head, v is ib le  
a ll round  the  horizon, and shall also e x h ib it a flare- 
up  f ig h t o r fla re -up  lig h ts  a t short in te rva ls , w h ich  
shall never exceed fifteen  m inutes.”  T h a t she 
c e rta in ly  was no t doing.

M oreover, p ilo t  vessels, when engaged on th e ir  
s ta tio n  on p ilo tage  d u ty , shall “  on th e  near 
approach o f o r to  o ther vessels . . . have 
th e ir  s ide lights ligh ted , ready fo r use, and shall 
flash o r show them  a t sho rt in te rva ls , to  ind ica te  
th e  d irec tio n  in  w h ich  th e y  are heading, b u t the  
green f ig h t shall n o t be shown on th e  p o rt side, 
no r the  red  f ig h t on the  s tarboard side.”

T h a t also th e  Shamrock ce rta in ly  d id  n o t do. I  
th in k  she was n o t on her s ta tion. I  dare say she 
was on p ilo tage  d u ty , because she was going o u t to  
p u t a p i lo t  on board a ship. B u t  i t  seems s tra in ing  
i t  ve ry  m uch to  say th a t, from  th e  m om ent she go t 
under w a y  from  inside th e  west breakw ater, she
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was on her s ta t io n ; b u t  even i f  she was, and was 
ju s tif ie d  in  ca rry in g  her “  a ll-ro u n d  ”  w h ite  fig h t 
she was bound to  ca rry  o u t th e  rest o f th e  ob liga
tions w h ich  a tta ch  to  p ilo t  vessels in  such a position , 
nam ely, to  show a fla re -up  lig h t  o r fla re -up  lig h ts  a t 
sho rt in te rva ls , and to  e x h ib it her side lig h ts  on 
the  near approach o f o r to  o ther vessels.

On th e  o ther hand, i f ,  I  th in k , she was n o t 
engaged on her, s ta tio n  on p ilo tage  d u ty , her 
o b liga tion  was to  “  ca rry  figh ts s im ila r to  those of 
o ther vessels o f her tonnage.”  I  do n o t know  
w h a t her precise tonnage was. She e ithe r came 
w ith in  a rt. 5 o r a rt. 6 o r a rt. 7 (3). I f  she was under 
tw e n ty  tons she came w ith in  a rt. 7 (3). Therefore 
she e ithe r had to  ca rry  side figh ts  under a rt. 5, or 
e x h ib it them  under a rt. 6, or, under a rt. 7 (3), 
i f  she was a vessel “  under oars o r sails, o f less than  
tw e n ty  tons,”  her ob liga tion  was to  “  have ready 
a t  hand  a la n te rn  w ith  a green glass on one side 
and a red glass on th e  other, w h ich, on th e  approach 
o f o r to  o ther vessels, shall be e xh ib ited  in  suffic ient 
tim e  to  p reven t co llis ion, so th a t  th e  green f ig h t shall 
n o t be seen on th e  p o rt side no r th e  red  ligh t" on the  
starboard side.”  I n  such a position , fo r  th e  Sham
rock to  ca rry  a single “  a ll-round  ”  w h ite  fig h t 
was n o t o n ly  aga inst th e  regulations, b u t was m ost 
m isleading.

W he ther there  was a breach o f the  regu la tions or 
no t, th e  question s t i l l  rem ains, hav ing  regard to  the 
fa c t th a t  th e  Shamrock carried  and e xh ib ited  th is  
“  a ll-ro u n d  ”  w h ite  l ig h t  and n o th in g  else, and 
w hether those on board th e  Hassel ough t to  have 
seen i t  sooner, and, hav ing  seen i t ,  appreciated th a t 
i t  was the  lig h t  o f th e  vessel under w a y  and p ro 
ceeding dow n to  th e  entrance. There were, as one 
m ig h t a n tic ipa te , m any w h ite  lig h ts  being exh ib ited  
to  th e  n o rth w a rd  o f th e  entrance, and th e  Sham
rock was proceeding v e ry  s low ly . I  am  advised 
and I  e n tire ly  agree, th a t  there  was no negligence in  
those on board th e  Hassel in  n o t sooner p ick in g  o u t 
the w h ite  f ig h t o f th e  Shamrock fro m  th e  s ta tio na ry  
ligh ts , o r in  n o t sooner apprecia ting  th a t  the  w h ite  
f ig h t was th a t  o f a vessel under w a y  and coming 
dow n to  the  entrance.

I  there fore  fin d  th a t  there  was no negligence, on 
th e  p a rt o f th e  Hassel, and so find ing , i t  is unneces
sary to  determ ine w hether the  Shamrock g o t under 
w a y  before o r a fte r the  docking  signal was d is 
played. I t  is a d m itte d  th a t  i t  w ou ld  be w rong 
fo r  her to  get under w a y  a fte r th e  docking 
signal was displayed. N o r is  i t  necessary to  de ter
m ine, w hether, even i f  the  Shamrock g o t under 
w ay  before th e  docking  signal was disp layed, i t  was 
p roper to  con tinue  dow n th e  channel w hen the 
Hassel was seen to  be com ing u p ; or, in  o ther 
words, a lthough  a c tu a lly  being prope lled b y  oars, 
w hether th e  Shamrock was n o t w ith in  th e  by-law  
w h ich  fo rb ids  vessels ly in g  o r rem a in ing  in  the 
course o f the  tra ffic . I  need n o t de term ine th a t.

The  facts w h ich  I  have a lready found  m ake i f  
clear th a t  th e  p la in tif fs  have made o u t no case of 
negligence against those in  charge o f th e  Hassel, 
Therefore there  m us t be ju d g m e n t fo r  the  defen
dants.

The  p la in tiffs  appealed.

Bateson, K .C ., and Lems Noad fo r  the  appel
lants.

Laing, K .C ., and Dumas fo r the  respondents, 
the  defendants.

[The  argum ents were confined to  th e  question 
w hether those on board the  Hassel were negligent.]
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Bankes, L .J .— T his  is an appeal fro m  a judg m e n t 
o f H i l l ,  J ., in  an ac tion  in  w h ich  th e  owners o f the  
Shamrock cla im ed th a t  th e  loss o f th a t  vessel in  a 
co llis ion  w h ich  occurred between th e  Shamrock and 
th e  Hassel was duo e n tire ly  to  th e  fa u lt  o f those 
in  charge o f th e  Hassel. T he  learned judge  found 
th a t  th e  Hassel was n o t to  blame, and upon th a t  
fin d in g  gave judg m e n t fo r th e  defendants, and th e  
p la in tif fs  now  appeal.

There is a  good deal in  th e  s to ry  o f th e  events 
w h ich  preceded th e  accident about w h ich  there  is 
no d ispute. The  Shamrock was a p ilo t  c u tte r  a bou t 
5 0 ft. in  leng th . She had been ly in g  m oored to  
a buoy a sho rt d istance inside the  w estern b reak
w a te r a t th e  entrance to  B a rry  H a rbou r. The  
co llis ion  occurred on the  evening o f th e  25 th  Jan. 
1918, a t  7.30 ; and i t  is  a d m itte d  on a ll hands 
th a t  i t  was a fine  clear n ig h t, and there  was no 
appreciable w ind . I t  is  to  be reg re tted  th a t  no e v i
dence was g iven  as to  th e  exact pos ition  in  w h ich  
th e  Shamrock was ly in g , and w h a t course she took  in  
g e ttin g  fro m  her m oorings to  th e  place where the  
co llis ion  occurred. B u t no evidence was g iven  about 
t h a t ; and th e  case o f the  Shamrock was confined 
to  th e  s ta tem ent th a t  she was being navigated 
w ith  sweeps, th a t  she was proceeding a t the  ra te  
o f about one kn o t, and, a t the  tim e  o f th e  collis ion, 
she had g o t past th e  western breakw ater and o u t
side th e  entrance, a distance, perhaps, o f some 300 
feet, and she was th e n  proceeding on a course 
heading south-west.

The  Hassel's case, as pleaded, was th a t, when th e  
Shamrock came in to  v iew , she was apparen tly  
close to  th e  w estern b reakw ater, and one o f the  ques
tions  a bou t w h ich  there  was a d ispute  was as to  the  
exact pos ition  o f the  Shamrock a t th e  tim e  th e  c o lli
s ion occurred. I t  is qu ite  tru e  th a t, b o th  in  the  
p re lim in a ry  a c t and  th e  defence, th e  appellants 
had pleaded th a t  th e  Shamrock was a pparen tly  close 
to  th e  w estern b re a k w a te r; b u t  w hen th e y  came 
to  g ive th e ir  evidence th e y  asserted' th a t  the  real 
pos ition , as u lt im a te ly  ascertained, o f th e  Sham
rock was th a t  she was p ra c tic a lly  ha lf-w a y  between 
th e  tw o  breakw aters r ig h t  in  th e  entrance o f the  
ha rbour, and th e  learned judge  accepted the  
Hassel's s to ry  on th a t  p o in t. H e  s a y s : “  I  f in d  
th a t  th e  co llis ion  was in  th e  lin e  across th e  end of 
the  breakwaters, and possib ly  a l i t t le  outside th a t  
line .”  I n  th a t  fin d in g  I  concur, and th a t, therefore, 
places th e  pos ition  o f th e  Shamrock a t th e  tim e  o f the  
co llis ion. She was show ing o n ly  one b r ig h t w h ite  
lig h t,  a m asthead lig h t. I  th in k  th a t, had a d iffe ren t 
v ie w  been taken  in  reference to  those on board the  
Hassel apprecia ting  w h a t th a t  w h ite  l ig h t  m eant, 
there  m ig h t have been a v e ry  serious question as to  
w hether the  Shamrock was under th e  circumstances, 
show ing th e  p roper lig h t. B u t,  hav ing  regard to  the  
advice th a t  was g iven to  th e  learned judge  in  the  
co u rt be low , and th e  same advice g iven  to  
us b y  ou r assessors in  th is  cou rt, i t  is n o t re a lly  
necessary to  consider w hether th e  Shamrock had, 
o r had n o t, under th e  circumstances in  w h ich  
she was placed, th e  proper ligh ts . She had 
th is  one b r ig h t w h ite  lig h t, and i t  is n o t d is 
puted th a t  th a t  l ig h t  is d iscern ib le a t  a ve ry  con
siderable distance. Those on board the  Hassel 
said th e y  d id  n o t appreciate th a t  th is  w h ite  lig h t  
was th e  lig h t  o f a vessel u n t i l  th e y  g o t w ith in  a bou t 
a cable o r a cable and a h a lf’s leng th  o f i t ,  and the  
reason w h ich  th e y  gave fo r  th a t  was th a t  there  
were so m any w h ite  lig h ts  showing a t  th a t  p a r t  o f 
th e  dock, and th a t  th is  vessel was m oving  a t so slow 
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a pace th a t  i t  was n o t reasonable to  expect th a t  any 
p roper loo k -o u t should have appreciated th a t  there  
was a vessel r ig h t in  th e  m idd le  o f th e  fa irw ay . A t  
th e  tim e  w hen th e  docking  l ig h t  was c lea rly  exposed, 
in v it in g  vessels to  enter, i t  was n o t reasonable to  
expect th a t  th e y  should o r cou ld  have appreciated 
th a t  fact. I n  th e  co u rt below the  judge  was advised, 
and he accepted th e  advice, th a t  th a t  case on the  
p a rt o f those on board  th e  Hassel was a reasonable 
answer, and we are g iven  th e  same advice b y  ou r 
assessors, I  accept i t ,  and th in k , under th e  c ir 
cumstances. th a t  there  was no negligence on th e  
p a rt o f those on board  th e  Hassel in  n o t appre
c ia tin g  sooner th a n  th e y  d id  th e  fa c t th a t  the  
Shamrock was in  th e  pos ition  in  w h ich  she was, 
being m oved s low ly  r ig h t  across th e  entrance to  the  
dock b y  sweeps a t  th e  tim e  when th e  Hassel was 
being in v ite d  to  th e ir  know ledge to  enter th rough  
th is  na rrow  and aw kw ard  entrance.

I t  is obvious, therefore, th a t  th e  Shamrock had 
placed herself in  a pos ition  n o t o n ly  o f v e ry  con
siderable danger to  herself, b u t  a pos ition  w h ich  
rendered th e  n a v ig a tion  o f a n y  vessel com ing in to  
th is  na rrow  entrance under th e  then  ex is ting  con
d itio n s  v e ry  d if f ic u lt  and dangerous. There was 
an ebb t id e  run n in g  w ith  th e  force o f abou t tw o  
and a h a lf to  th ree  knots, and th e  evidence also 
was th a t  fo r  some l i t t le  d istance ju s t outside the  
entrance th e  t id e  had v e ry  m uch less effect th a n  i t  
had  a l i t t le  fu rth e r o u t ; and therefore, in  the  case 
o f a vessel lik e  th e  Hassel, w h ich  was 340ft. 
long, there came a period  when th e  t id e  w ou ld  have 
m uch m ore influence upon her stern  th a n  upon her 
bows, and  w o u ld  tend, therefore, to  sweep her 
round  ; and hav ing  regard to  her leng th  and th e  
entrance being o n ly  350 feet w ide, th a t  m ig h t place 
her in  a pos ition  w h ich  i t  w ou ld  be extrem ely 
d if f ic u lt  fo r  her to  m anœ uvre w ith o u t run n in g  
g rea t r is k  o f fo u lin g  e ither th e  eastern o r the  western 
breakwater.

T h a t was th e  pos ition  o f these tw o  vessels, as 
found  b y  th e  learned judge  in  the  co u rt below, and 
whose fin d in g  we accept. B u t then  i t  was said th a t, 
assuming th a t  to  be th e  case, those on board th e  
Hassel were g u ilty  o f negligence, because, appre
c ia ting , as th e y  d id , th e  fa c t th a t  th e  Shamrock 
was where she was, and th a t  th e  tw o  vessels were 
th a t  d istance apart, th e  Hassel could, b y  th e  exercise 
o f proper manœ uvres, have avo ided  the  co llis ion  ; and 
i t  is argued th a t  th e  m anœ uvres w h ich  she ought to  
have executed were to  reverse, or, b y  p roper tu g  
action, to  have secured th a t  her head should be 
d raw n  su ffic ien tly  to  th e  starboard to  avo id  co llis ion 
w ith  th is  l i t t le  cu tte r. [T h e  L o rd  Justice  considered 
th e  evidence in  th is  regard, and said th a t  he accepted 
th e  advice o f the  assessors th a t  i t  was to o  dangerous 
fo r th e  Hassel to  reverse, and th a t there  was no th ing  
th a t  she cou ld  have been p rop e rly  called upon to  do 
w h ich  w ou ld  have prevented th e  co llis ion .] F o r 
these reasons the  appeal m us t be dismissed w ith  
costs.

Scrutton, L . J .— I  agree, b u t as I  th in k  a general 
question o f im portance  to  pilotaige cu tte rs  is in 
vo lved , I  w il l  add a few  words. The  f ir s t  question is, 
ta k in g  the  Hassel's ow n account o f the  distance a t  
w h ich  she f irs t saw th e  Shamrock, could she, b y  the  
exercise o f reasonable care and s k ill, have avoided 
th e  p ilo t  cu tte r ly in g  in  the  entrance ? T h a t is a pure  
question o f seamanship, and I  am  n o t su ffic ien tly  
confident in  m y  ow n na u tica l know ledge to  accept 
th e  suggestion o f counsel fo r  the  appellants, w ho
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ask me to  disregard th e  op in ion o f fo u r com petent 
seamen. The  second question is w hether those on 
board th e  Hassel o ugh t to  have seen th is  cu tte r 
earlier. W e are advised b y  our assessors th a t  there 
was no negligence in  n o t realis ing sooner th a t  the  
w h ite  l ig h t on the  Shamrock was n o t a shore lig h t. 
Those tw o  find ings are necessary to  support the  
judg m e n t in  the  co u rt below th a t  the  Hassel could 
n o t b y  reasonable care and s k ill have avoided the  
Shamrock.

I n  m y  v ie w  the  cu tte r was qu ite  w rong in  ca rry 
ing  o n ly  her masthead w h ite  lig h t. T h a t w o u ld  be 
th e  lig h t  to  show i f  she were “  engaged on her 
s ta tio n  on p ilo tage  d u ty ,”  b u t I  do n o t th in k  th a t  
because, a cu tte r is going to  p u t a p ilo t on board 
some ship or is b ring ing  a p ilo t  aw ay fro m  some 
ship, she is “  engaged on her s ta tio n  on p ilo tage 
d u ty  ”  o r is en title d  to  ca rry  a w h ite  lig h t o n ly  and 
n o t side ligh ts. I  th in k  th is  p ilo t  c u tte r w ou ld  have 
created some astonishm ent in  B a rry  H a rbo u r i f  she 
had s ta rted  le tt in g  o ff flares ; and th a t  the  harbour
m aster w ou ld  have stopped th e  firew orks ve ry  
p ro m p tly , fo r  th e  reason th a t  she was n o t on her 
s ta tio n  on p ilo tage  d u ty . I  gather th a t  i t  is a 
h a b it w ith  p ilo t  cu tte rs  to  take  an extended v iew  
o f w h a t is th e ir  s ta tion, and I  th in k  th e  sooner they  
p u t the  idea o u t o f th e ir  heads, and have recourse 
to  o rd in a ry  side-lights w h ich  w i l l  g ive  o ther 
vessels a m uch be tte r chance o f seeing w h a t they  
are doing, the  better. I n  The Reginald (1907, 
10 Asp. M ar. L a w  Cas. 519), i t  was held 
th a t  a p ilo t cu tte r re tu rn in g  fro m  her p ilo tage  
s ta tio n  w ith  o n ly  a w h ite  lig h t  was n o t e xh ib itin g  
p roper ligh ts , and I  agree w ith  th a t  decision. 
F u rth e r, th e  c u tte r came o u t about the  tim e  when 
th e  docking signal fo r  th e  Hassel to  enter was 
exh ib ited , and she could easily have been stopped ; 
b y  going on she p u t unnecessary d ifficu ltie s  in  the 
w a y  o f a large vessel to  w h ich  p ilo t  cu tte rs  are 
m ere ly  anc illa ry . I  agree th a t  the  appeal should 
be dismissed.

Eve, J .—-I have had some doubt about the case, 
but I  am satisfied that the decision turns on questions 
of seamanship, on which we ought to avail ourselves 
of the advice of our assessors. As regards the 
questions whether the Shamrock was on her pilotage 
station and was exhibiting her proper lights, I  
prefer to keep an open mind, as these matters have 
not been argued on the appeal. , .  ,°  1L Appeal dismissed.

S olic ito rs fo r  appellants, (la mien, Bowerman, and 
Forward, fo r Hunter and While, N e w p o rt; fo r the 
respondents, Gilbert Robertson, Cardiff.

July  1, 2, and 3, 1919.
(Before Bankes and Scbutton, L .J J .  and E ve, J .)

H .M .S. D rake, ( a )

A P P E A L  FR O M  T H E  A D M IR A L T Y  D IV IS IO N .

Collision —- Ship “  not under command ”  —  When 
entitled to give “  not under command ” signal 
—Duty of ship “  not under command "— Keeping 
course and speed- Regulations for Preventing 
Collisions at Sea 1910, arts. 4, 21. ^

A ship, which, while, not absolutely helpless, is in. 
such a condition that she cannot take the ordinary 
and prompt measures which a vessel of her type

(a) Reported by W , C- S*HDi'0KPt  Esq., B a rr is te r at- 
Law . J

may reasonably be expected to lake, may be entitled 
to hoist the “  not under command ” signal. A 
ship which is not under command and has 
properly hoisted the appropriate signal under 
art. 4 of the Regulations for Preventing Collisions 
at Sea is not thereby necessarily bound to keep 
her course and speed under art. 21 

Per Scrutton, L .J . : A vessel which is “  not under 
command ”  is not entitled to mislead vessels which 
have to keep out of her way, by taking action first 
in one way and then in another without justifica
tion. She is entitled to take the proper manccuvres 
suited to her case.

The H a w th o rn b a n k  (9 Asp. M ar. L a w  Cas. 535 ’ 
90 L. T . Rep. 293 ; (1904) P. 120) distinguished. 
Appeal b y  th e  p la in tif fs , th e  owners o f th e  Mendip 
Range, fro m  a ju d g m e n t o f Roche, J ., in  an action 
fo r  damage b y  co llis ion.

The  p la in tif fs  sued th e  de fendant, C ap ta in  S. H. 
R a dc iiffe , R .N ., com m and ing  H .M .S . Drake, fo r 
damage to  the  Mendip Range, the  resu lt o f a co llis ion 
w h ich  occurred between the tw o  vessels in  R a th lin  
Sound on th e  m orn in g  o f th e  2nd O ct., 1917. The 
w ea ther was fine  and clear, th e  w in d  so u the rly  (a 
l ig h t  to  a m oderate  breeze), and the  tide , w h ich  was 
a t  flood, was se ttin g  to  th e  eastw ard  w ith  a force 
o f a b o u t tw o  kno ts  an hour. The  Mendip Range, a 
screw steam ship o f 4495 tons gross and 385 ft. in  
leng th , was on a voyage fro m  P h ila d e lp h ia  to  
G lasgow w ith  a general cargo. T he  case fo r  the 
p la in tif fs  was th a t  the  Mendip Range was in  
R a th lin  Sound, on a course o f S.E. jj E . m agnetic, 
m ak ing  a b o u t te n  kno ts  an hour, w hen th e  Drake 
was observed a b o u t th ree  m iles aw ay and three 
p o in ts  on the  p o r t  bow  o f th e  Mendip Range, in  
the  com pany o f some destroyers and enveloped in  
smoke clouds, s teering south-west, and th a t, sh o rtly  
a fte rw ards, she e xh ib ite d  tw o  discs, in d ic a tin g  th a t 
she was n o t under com m and. W hen th e  vessels 
were a bou t a m ile  d is ta n t, the  he lm  o f th e  Mendip 
Range was s tarboarded, and  tw o  sh o rt blasts 
sounded ; and  w h ils t she was go ing o ff under s ta r
board  he lm  th e  Drake, be ing then  on the  s ta rboard  
bow  o f the  Mendip Range, was seen tu rn in g  to  
s ta rboard. As i t  had become im possible to  c lear b v  
p o rt in g  th e  Mendip Range, her he lm  was p u t ha l’d 
a-sta rboard , her engines fu l l  speed astern, and three 
sh o rt b lasts were sounded. The  Drake., however, 
con tinued  to  tu rn  to  s ta rboard , s tru c k  w ith  her 
ram  th e  s ta rboa rd  side o f the  Mendip Range, and 
rendered i t  necessary fo r  the  Mendip Range to  be 
beached. The  p la in tif fs  also alleged th a t  the 
de fendan t and  those on board th e  Drake (inter alia) 
fa ile d  to  keep th e ir  course and speed, im p ro p e rly  
e xh ib ite d  th e  “ n o t under co m m a n d ”  signals, and 
ported h e r he lm  o r a llow ed her head to  go to  s ta r
board a fte r  d isp la y in g  those signals.

The  case fo r  the  defence was th a t  th e  Drake was 
south-east o f R a th lin  Is la n d  a fte r being torpedoed, 
and was heading sou thw ard  in  a d isabled and 
damaged co n d itio n , w ith  a heavy l is t  to -starboard- 
She was then  m ak ing  a b o u t five  to  s ix  kno ts  an hour, 
and sw ing ing  under a p o r t  he lm  w ith  the  o b je c t of 
rou n d in g  R ue P o in t and  reaching, i f  possible, 
C hurch B ay. The  Mendip Rargt, one o f the 
Drake's convoy before she was torpedoed, was seen 
a b o u t th ree  o r fo u r m iles d is ta n t, and a b o u t s ix  
p o in ts  o il th e  s ta rboard  bow. The  Drake then 
e xh ib ite d  tw o  b lack discs to  show th a t  she was n o t 
under com m and, and k e p t he r he lm  a p o rt, and, 
her w h is tle  ha v in g  been damaged in  the  explosion,
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sounded a sh o rt b la s t on th e  fog  ho rn . The  
Mendip Range, w hen crossing ahead o f th e  Drake, 
a lte red  he r course to  p o rt, and, a lth o u g h  th e  Drake 
signa lled b y  flags and w aved to  her to  keep clear, and 
th e  engines were stopped and  p u t  fu l l  speed astern, 
and th e  he lm  p u t  am idsh ips, came on w ith  
considerable speed under s ta rboa rd  he lm , recrossing 
th e  bows o f th e  Drake fro m  p o r t  to  s ta rboa rd , and 
w ith  he r s ta rboard  side s tru c k  the  stem  o f th e  Drake.
I t  was fu r th e r  alleged b y  th e  de fendan t th a t  those 
on  board  Urn.Mendip Range were neg ligen t in  (inter 
alia) s ta rboard ing , and in  n o t keep ing clear o f the  
Drake.

Roche, J .,  in  g iv in g  ju d g m e n t, fo u nd  as facts th a t  
th e  g rea te r p a r t  o f th e  Drake's a lte ra tio n  in  her 
course occurred a t  q u ite  a la te  stage, and th a t, 
a lth o ug h  th e  a c tio n  o f th e  Drake under p o r t  he lm  
was taken  before th e  Mendip Range a lte red  her 
course u nder s ta rboa rd  he lm , its  e ffect was such 
as n o t to  become apparen t to  those on board  the  
Mendip Range ; th a t  th e  Mendip Range the reupon 
s tarboarded, and th e  D rake  con tinued  under p o rt 
he lm , th e  co llis ion  be ing th u s  b ro u g h t about. O n 
the  p o in t w he ther th e  Drake was im p ro p e rly  e x h ib it 
in g  “  n o t  under com m and ”  signals, th e  fo lder 
B re th re n  disagreed. W ith  regard to  engines, they 
agreed th a t  th e  Drake was under com m and. As to  
he lm , how ever, one E ld e r B ro th e r th o u g h t th a t 
she was under com m and, and o u g h t n o t to  have 
e x h ib ite d  th e  tw o  b la ck  discs, be ing o f op in io n  
th a t  she was able to  get o u t o f th e  w a y  o f ano the r 
vessel in  th e  m anner w h ich  th a t  vessel w o u ld  have 
reason to  a n tic ip a te . The  o th e r E ld e r B ro th e r 
to o k  the  opposite  v iew , be ing o f o p in io n  th a t ,  the 
steam  steering gear h a v in g  been rendered useless, 
and th e  te lephon ic com m un ica tion  h a v in g  broken  
dow n, i t  w o u ld  take  a v e ry  considerable tim e  to  
pass th e  orders along to  the  he lm  b y  w o rd  o f m o u t i  
U nder these circum stances, Roche, J .,  sa id he 
cou ld  n o t f in d  th a t  th e  com m ander o f the  Drake 
was neg ligent in  h o is tin g  th e  “  n o t under com m and ”  
signals. As to  th e  m a in  charge made aga inst her—  
th a t  she im p ro p e rly  p o rte d  her he lm — he said th a t  
th e  a llega tions made aga inst her, based on the  
a u th o r ity  o f The Hawthornbank, am ounted  to  th is —  
th a t,  i f  a vessel showed “  n o t under com m and 
signals, she m u s t adhere to  th e  p o lic y  in d ica te d  b y  
her. As to  th a t, m uch, i f  n o t e ve ry th in g , depended 
upon  w h a t was fo u nd  to  be done ; and he had found  
th a t  th e  o rder to  p o r t  he lm  was g iven  on board  the 
Drake before there  was an y  a lte ra tio n  o f course on 
b o a rd  th e  Mendip Range, and he was satisfied  th a t  
p o r t  he lm  a c tio n ,w a s  taken , n o t fo r  th e  Mendip 
Range, b u t fo r  th e  general purposes o f th e  Drake 
in  d ire c tin g  he r course to  th e  beach, w here she 
w ished to  anchor in  shoal w a te r. H e  was advised 
th a t,  a lth o ug h  she was n o t a s in k in g  sh ip , as 
appeared fro m  the  fa c t th a t  she was go ing to  anchor 
in  shoal w a te r and n o t to  beach im m e d ia te ly , i t  was 
m os t desirable th a t  she shou ld  get there  as soon as 
p racticab le , and th a t  a ll the  in d ica tio n s  were th a t  
those in  charge o f th e  Drake were do ing  th e ir  
best to  th a t  end. I n  those circum stances, he was 
unable to  fin d  th a t  the  Drake was g u ilty  o f negligence 
because she to o k  th a t  ac tion , inasm uch as she 
th o u g h t th a t  the  Mendip Range, ha v in g  regard to  
th e  Drake's “  n o t under com m and ”  signals, w ou ld  
shape to  pass, and w o u ld  be able to  pass, c lear o f 
the  Drake on he r p o r t  side and to  th e  sou thw ard  o f 
her ; and he d id  n o t f in d  th a t  th e  course ta ke n  by 
th e  Drake was neg ligent o r im proper. The  learned 
judge  fu r th e r  said th a t  he had been asked to  give

ju d g m e n t as i f  there  were a coun te r-c la im . H e  
d id  n o t, however, f in d  negligence on. th e  p a r t  o f 
th e  Mendip Range-, and the  find ings w o u ld  be th a t  
n e ith e r sh ip  was to  b lam e, w ith  th e  resu lt th a t  he 
gave ju d g m e n t fo r  the  defendants, each p a rty  to  
bear th e ir  ow n costs.

The  p la in tif fs  appealed.
The R egu la tions fo r  P re ven ting  C ollis ion a t Sea, 

1910, p rov ide  :
A r t .  4. (a) A  vessel w h ich  fro m  an y  acc ident is n o t 

under com m and sha ll c a rry  [ l ig h ts ] . . • and
sha ll b y  da y  ca rry  in  a v e r tic a l lin e  one ove r th e  o th e r 
n o t less th a n  Oft. a p a rt, where th e y  can best be seen, 
tw o  b la ck  ba lls  o r  shapes each 2 ft. in  d iam eter, (a) 
The  lig h ts  and shapes re qu ire d  to  be shown b y  th is  
a r tic le  are to  be take n  b y  o th e r vessels as signals th a t 
the  vessel show ing the m  is n o t under com m and and 
cannot the re fo re  get o u t o f the  w ay. . . .

A r t .  21. W here b y  a n y  o f these ru les one o f tw o  
vessels is to  keep o u t o f the  w ay , the  o th e r sha ll keop 
he r course and speed.

Laing, K .C . and Lewis Noad, fo r  the  appellants, 
c ite d

The P. Caland, 7 Asp. M ar. La w  Cas. 83, 206,
3 1 7 ; 65 L . T . Rep. 4 9 6 ; (1891) P. 3 1 3 ;
67 L . T . Rep. 249 ; (1892) P. 191 ;

The Hawthornbank, 9 Asp. M ar. L a w  Cas.
535 ; 90 L . T . Rep. 293 ; (1904) P. 120. 

Aspinall, K .C . and  Dunlop, K .C . fo r the 
respondent.

Bankes , L .J .— I n  th is  a c tio n  the  owners o f the 
Mendip Range sought to  establish  th a t  th e  damage 
to  th a t  vessel, w h ich  was th e  resu lt o f a co llis ion  w ith  
H .M .S . Drake, was due to  th e  negligence o f those in  
charge o f th e  Drake. The la t te r  had  been torpedoed 
and  s h o rtly  before the  co llis ion  occurred she had 
e xh ib ite d  th e  s igna l w h ich  is prescribed under 
a rt. 4 (o) o f the  R egu la tions fo r  P re ve n ting  Collisions 
a t Sea 1910 fo r  a vessel n o t under com m and. 
Considerable im portance  in  th is  case attaches to  the  
p rope r co n s tru c tio n  o f th a t  a rtic le , and to  w h a t is 
th e  necessary consequence o f a com pliance w ith  i t .

Counsel fo r  th e  appe llan ts  contended th a t  those 
in  charge o f th e  Drake were n o t ju s tif ie d  in  e x h ib it 
in g  th e  ‘ ‘ n o t under com m and ’ ’ s ignal, on th e  g round 
th a t  th e  c o n d itio n  o f th e  vessel was n o t such as to  
ju s t ify  a n y  ca re fu l and s k ilfu l seaman in  consider
in g  th a t  she was n o t under com m and so as to  ju s t ify  
ac tion  under a rt. 4. The  a rtic le  prov ides th a t, 
w here th e  s igna l is e xh ib ite d , th e  lig h ts  and shapes 
under sub-sect, (d) o f th a t  a rtic le  are to  be taken  by 
o th e r vessels as signals th a t  th e  vessel show ing 
them  is n o t under com m and, and cannot, there fore , 
get o u t o f the  w av. I  understand  th e  a rgum en t to  be 
th a t,  because under th e  a rtic le  th e  vessel f ly in g  th e  
s igna l cannot get o u t o f th e  w ay, i t  fo llow s th a t  
th e  o th e r vessel m us t ge t o u t o f th e  w a y ; and  
' i t  fu r th e r  fo llow s th a t  a rt. 21 applies to  th e  vessel 
f ly in v  th e  s ignal, and  th a t  there fo re  th a t  vessel 
m us t keep her course and speed. T h a t con ten tion  
raises an im p o r ta n t question— firs t, as to  th e  p roper 
co n s tru c tio n  o f the  a rtic le  dea ling  w ith  a vessel n o t 
under com m and. Personally , I  do  n o t th in k  i t  
possible to  g ive  any d e fin it io n  o f w h a t w il l  co n s titu te  
a, vessel n o t under com m and, and  I  th in k  th e  u n 
d e s ira b ility  o f do ing  so is w e ll in d ica te d  b y  th e  
v ie w  ta ke n  b y  L o rd  H ersehell in The P. Caland 
(sup.). [T h e  L o rd  Ju s tice  s ta ted  th e  facts o f th a t  
case, and proceeded :] I n  th e  C o u rt o f A ppea l 
the  M aster o f th e  R o lls  had a tte m p te d  to  la y  dow n 
w h a t m ig h t be called a ru le  o f cons truc tion . H e
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said : Looking a t the words of the statute— the 
nrst part of thé clàusô which speaks of her not 
being under command, and the second of her not 
being under command so that she cannot keep out of 
the way taking these two together, i t  seems to me 
th at the real construction of the rule is th at she 
must be in  such a position th at she is not under 
command in this sense, th at she cannot keep out 
of the way of another vessel coming near her. I f  
she can be steered and if  she can be stopped and can 
go ahead, which is necessary in order that she may 
be steered, then she is under command, and the 
apprehension of her being likely, however well 
founded, in a few moments to be out of command 
does not show th at she is out of command a t the 
moment spoken of.” Lord Herschell, in comment
ing on th at construction, said th at he thought it  
was too narrow, and he gave an instance where a 
vessel, although having steerage way, yet, owing to 
some disablement, answered'her helm so slowly 
that, should occasion arise, she could not get out of 
the way in the manner which another vessel would 
have reason to anticipate, m ight be a case which 
would fa ll w ithin the rule ; and he gave another 
example, where, owing to the breakdown of 
machinery, the vessel was no longer capable of 
being propelled, and i t  seemed probable th at she 
m ight entirely cease to be capable of being 
propelled a t any moment. He said that might be 
a case which m ight well, if  the circumstances 
justified it, fa ll w ith in the rule.

I t  seems to me, speaking broadly, that, in deter
mining  ̂whether a vessel properly comes within 
this article, it  is necessary to consider, not only the 
safety of the vessel itself, but also the safety of any 
other vessel approaching h er; and although the 
vessel may be able to move forward or astern, or 
still able to answer her helm, yet her condition 
may bo such that she cannot take the ordinary 
and prompt action which a vessel of her type might 
reasonably be expected to take. W ithout laying 
down any rule, because it  appears to me that each 
case must depend upon its own circumstances, and 
in every case it  must be a m atter of degree, yet I  
think that, under the circumstances I  have indi- 
cated, it  may well be that a vessel may be regarded 
as being not under command, and ought properly, 
in the interest of those navigating the sea, to be 
considered as not under command, although she may 
be able to go ahead or astern or answer her helm.
In  my opinion, therefore, every case must depend 
upon its own circumstances; and in every case, 
assuming there is what a lawyer would consider as 
any evidence on the point, the answer to the question 
whether a vessel is or is not under control must be 
largely, if  not entirely, a m atter of seamanship.

In  the present case I  have no hesitation in saying, 
as a lawyer, that there is ample evidence that the 
Drake wa^ not under control. She had been tor- 
pedood and holed ; two of her engine rooms were 
Hooded ; she was in imminent danger of her bulk
head giving way ; and, as a result, she was unable
to proceed at more than a very moderate speed_-
those in charge of her think from five to six knots, 
Roche, J. being of opinion that she actually went 
seven knots. Possibly she was going faster than 
those on board her appreciated or thought justi
fiable. H er steam steering gear had been rendered 
useless ; the means of communication w ith the 
engine room had been seriously interfered w ith • 
and, although her engines would work either ahead 
or astern, and it  was possible to steer the ship by
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an elaborate arrangement of placing men to com
municate one w ith the Other in order to  give direc
tions to the man a t the hand steering gear, which 
was below the water line, yet I  think there is 
abundant evidence that this vessel was, at the 
m aterial tim e, not under command. I  th ink that 
this evidence was amply sufficient to justify a f in d in g  
that the Dralce was not under command, and I  
should so find on my own knowledge, Small as it  is 
on such m atters; but we have asked this question 
of those who advise us. “ Having regard to the 
injuries to the Drake, particularly the difficulty of 
communicating w ith the man a t the wheel, do you 
consider that the hoisting of the signal ‘ not under 
command ’ was justified ? ” The answer is “  Yes ”; 
and I  entirely agree..

The appellants endeavoured to draw a distinction 
between where a vessel is not in fact under command 
and where those in charge of her are justified in 
considering that she is not under command. Per
sonally, I  cannot see any distinction. I f  a court 
were to find that the vessel was not in such a con
dition as to be properly described as being “ not 
under command,” they would not conclude that the 
officers and others were justified in considering 
that she was in  that condition. The court came to 
the  ̂conclusion as to whether the officers were 
justified upon the opinion that they themselves 
formed as to the actual condition of the vessel.

The next contention raised on behalf of the 
appellants upon the construction of article 4 is 
im portant; but I  cannot agree w ith it. A ll that 
the article provides is that, where the lights and 
shapes required by the article are exhibited, they 
must be taken by other vessels as a signal that the 
ship showing them is not under command, and 
cannot, therefore, get out of the way. I f  the 
vessel cannot get out of the way, the other vessel 
must keep out of her w ay; and it  follows that, in  
the case of vessels which are on crossing courses, 
a3 these vessels were, the one which, but for the 
exhibition of the signal, would be the stand-on 
ship is converted into the keep-out-of-the-way 
ship. B ut is the reverse true— namely, that the 
keep-out-of-the-way ship is necessarily converted 
into the stand-on ship in the sense that she must 
keep her course and speed ? I  cannot think that 
that is the construction of the regulation, and for 
this reason : A  disabled vessel exhibiting the “ not 
under command ” signal may be so disabled that 
it  is impossible for her to keep any course or any 
speed, and I  do not agree w ith the contention of 
counsel that the learned President in  The Hawthorn- 
bank (sup.) was laying down any general rule of con
struction. I  think he Was merely expressing an 
opinion as to what should be the course of that 
particular vessel in that particular case; and 
although I  entirely agree that the rule laid down in  
regard to that vessel may apply to a large number of 
vessels exhibiting the signal, it  is not true to say 
that the rule is applicable to all vessels so exhibiting. 
W hat the learned President said in  that case was 
that some time before the collision took place 
the Hawthornbank ported her helm. He went on 
to say: “ The Elder Brethren take the view, and 
I  agree, that that was a material cause in  bringing 
about this collision. The helm was ported, the 
vessel paid off, and I  think but for that having 
taken place there was a great probability that the 
plaintiff’s ship would have got across the bows of 
the barque. M y view, therefore, is that, having 
signalled that she was not under command, and
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that the other vessel must act for her, sho ought 
not to have acted in the way she did, but should have 
kept her course and let the brigantine get o u to f 
the way.” That, of course, is a statement of the 
President’s view in reference to the facts of that 
case, which was a case in which it  was possible for 
the vessel exhibiting the signal to keep her course, 
but in which, apparently, she deliberately altered 
it  so as to m aterially contribute to the collision.

Having dealt w ith these two matters of law, 1 
w ill now deal as shortly as I  can w ith the facts of
this case. , , . , , ,

The Dralce was torpedoed about nine o clock 
a.m. about five miles oil A ltcarry Head forming the 
north-easterly point of R athlin  Island. She had 
been in  charge of a convoy, of which the Men dtp 
Range had formed a part. The convoy had dis
persed, and the Drake was proceeding in a southerly- 
direction when she was torpedoed. H er captain 
had to decide what he should do. H e first thought 
that he could get the vessel into Belfast, but, after 
consulting w ith the engineer, he came to the con
clusion that to attem pt to bring her there would, 
not be safe. So he decided, if possible, to bring 
the vessel into Church Bay, and there await the 
arrival of salvage tugs. In  order to do that he had 
to turn the ship round ; and he proceeded on a 
southerly course, following the land until he arrived 
off Rue Point. A t that tim e the Mendip Range 
was coming in  an easterly direction through Rathlin  
Sound, making about ten knots an hour w ith the 
tide I  th ink it  would be about thirteen knots an hour. 
I t  is a m atter of dispute as to the speed at which the 
Drake was proceeding, but the learned judge puts 
it  at about seven knots. The vessels first sighted 
each other when they were distant about three miles 
apart, and there is no m aterial dispute between 
the parties as to their relative positions then. 
The evidence of the Mendip Range is that she saw 
the Drake about three miles away, three point« 
on her port bow. The evidence of the Drake is 
that she saw the Mcndid Range three to four miles 
away, about six points on her starboard bow. 
That would make the Mendip Range heading about 
south-east, and the Drake south-west. The vessels 
were, therefore, upon crossing courses. I t  is at 
that stage, or very shortly afterwards, that they 
first sighted each other. That is where the really 
im portant point of difference between them occurs.

The master of the Mendip Range said that, when 
he first sighted the Drake, he did not realise that 
she was flying the “ not under command” signals, 
and he did not do so until she approached w ithin  
about a mile of them. Ho took counsel w ith one 
of his officers as to the proper and prudent course to 
take, and they came to  the conclusion, having 
regard to the way in which the Drake was heading, 
that it  would not be safe to  attem pt to cross her 
bows; and he therefore decided to pass astern of 
her, and for that purpose he starboarded his helm. 
He savs that, after he had starboarded his helm for 
two or three minutes the Drake continued on her 
southward and westward course, and there was no 
alteration from the course which he had originally 
seen her following. He says that, after two or three 
minutes had elapsed, the Drake suddenly ported, 
and continued to port, w ith the result that, in a 
very short space of tim e, she rammed the Mendvp 
Range on her starboard bow. He says that the 
vessels were for the time starboard to starboard 
before the Drake changed her course under a port 
helm. I f  that waa the case the Drake would be in

fau lt I t  is not the case of the Drake keeping her 
course and speed, or anything of the kind. I t  is 
not the case of a disabled vessel unable to control 
herself. I f  this case is correct, it  is a deliberate 
change of course, the disabled vessel putting herself 
under a port helm, and continuing under that port 
helm w ith sufficient speed to render a collision 
between the two vesssels inevitable, and so bringing 
about this serious damage. I f  those are the facts 
it  is not necessary to consider the construction of the 
rule. B ut the Drake disputes that position alto
gether. Her witnesses say that it  is not the case 
that they altered their course in  the sense that 
they ported the helm for the first tim e after the 
Mendip Range had starboarded; that it  is not the 
case that they continued on a south-westerly course 
for two or three minutes after the Mendip Range had 
starboarded ; that it  is not the case that the vessels 
were ever starboard to starboard. They say that 
the real facts were that they were, and had been 
practically ever since the M e n d i p  Range first 
sighted them and they first sighted her under a 
port helm. They say it  is quite true that the 
Drake was not steering or answering her helm in 
the way she would have done if she had been an 
uninjured vessel. She required much more helm 
than she otherwise would have required, 
and she yawed about, and they could not keep 
her upon her course. But that was not their 
fa u lt; they had given her a port helm ; they 
had given Orders for twenty degrees port helm as 
soon as, or before, they sighted the Mendvp Range, 
and they continued on under port helm ; they gave 
no other order ; and if the vessel sheered off rapidly 
at the last, it  was because of her disabled condition 
and not because there was any alteration ol tbe

ht Those were the two stories w ith which the learned 
judge had to deal. Speaking for myself, 1 think 
that, if the plaintiffs’ story is accepted, the Drake 
was liable. On the other hand, if the story given 
by those on board tho Drake is accepted, it  was a 
case of inevitable accident. Having regard to  
the judgment of the learned judge, it  is m aterial to 
notice that there was an allegation on the part of 
the Drake that those on board the Mendip Range 
were negligent. There was, therefore, before the 
learned judge the question whether the 
Range was to  blame, and the question whether the 
Drake was to  b la m e -a  double issue. As regards 
the Mendip Range, it  was, of course very m ateiiut 
to consider whether, assuming t j at 
was under a port helm, she was under a port helm 
the result of which was visible, and ought to have 
been appreciated by those oil board the Mendip 
Range ; because, if her master at the tlm e "f 
the order to starboard ought to have realised that 
the Drake was under a port helm he could not have 
been acquitted of negligence. That was one of the 
issues w ith which the learned judge had to d eal, 
and lie came to the conclusion, and m that con
clusion I  quite concur, that the action of the D m lc  
under her port helm was not so appreciable as t  
impute any blame to the master of tho Mendip, 
Range for not realising, when he gave the order to 
starboard, that he was starboarding to a vessel then
already committed to a port helm.

B u tfin  spite of the fact that the Mendip Range 
is absolved from blame, it  does not follow that the 
Drake is to blame, because the /Jroi.ew ^ouldiol. 
be to blame unless the evidence established that, 
after the Mendip Range had committed herself
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to a starboard helm, she committed herself to a port 
helm. The learned judge has, I  think, in his judg
ment, dealt w ith these two issues together, instead 
of separately; and I  think that that possibly 
accounts for the way in which he has expressed his 
opinion on one or two matters. Personally, I  am 
quite satisfied w ith the evidence of Captain Rad- 
cliffe and his navigating lieutenant. [The Lord 
Justice then dealt w ith the evidence of these and 
other witnesses, which, he said, showed that the 
Drake was committed to a port helm before the 
Mendip Range committed herself to a starboard 
helm, and continued :] Counsel for the respondent 
pointed out one m atter which is im portant in 
reference to the captain’s evidence, and that is 
that, the steam whistle having been rendered 
useless, he attempted to give the signal that he was 
under a port helm by means of his fog horn a t the 
time when the vessels were possibly some three 
miles apart. That, of course, is quite inconsistent 
with the vessel being on a south-west course, 
and on a south-west course under either a star
board helm or no helm at all. The learned judge 
deals w ith the m atter in this way. Speaking of the 
course of the Drake after she had turned round, 
he says : “ She proceeded so to do, for that purpose 
turning round first under a starboard helm, so as to 
get into position, and was then navigated under what 
may be described generally as port helm.” Later 
he says : “ Certainly when some witnesses come and 
speak of the Drake having been under port helm for 
three quarters of an hour, the only explanation of 
that can be that it  is quite true that, for a very 
substantial period, she had been discontinuously 
and at intervals acting under port helm to make a 
course towards the south part of Rathlin Island, 
which she desired to make.” The learned judge 
seems there to say: “ W ell, she was committed 
to a port helm, but she was acting discontinuouslv 
and at intervals under a port helm.” I f  he means 
by that to describe the action of the vessel herself, 
that is one thing ; but if he means to indicate that 
varying orders were given to the helm, w ith great 
submission to him, I  do not think that the evidence 
really justifies it. H e goes o n : “ and that may 
explain the exaggeration of time which is given as 
the period for which she was under port helm con
tinuously before the collision.” I  think he is there 
speaking not of the evidence of the captain and of 
the navigating lieutenant so much as the evidence 
of the lieutenant-commander. Then he says:
“  Hut 1 am satisfied that the Drake was not under 
effective port helm for anything like ten minutes 
before the collision.” Stress is laid on the word 

effective, and 1 think that the learned judge was 
laying stress upon it for the purpose of vindicating 
the Mendip Range rather than of indicating his 
view as to the action of the Drake. In  another 
passage he says: “ I t  is obvious that a good deal 
and, as I  find, the greater part of the alteration of 
the Drake occurred a t quite a late stage, as I  am 
advised that it  is a nautical probability ; and I  find 
as a fact, that although the action of the Drake 
under port helm was taken before the Mendip 
Range herself altered under starboard helm, its 
effect was not such as to become apparent to those 
on board the Mendip Range.” H e is there clearly 
dealing w ith both issues together. H e is acquitting 
the Mendip Range, because he says the course of the 
Drake was not apparent. But, according to my 
view, he is also acquitting the Drake when he says 
that the action of the Drake under port helm was

taken before the Mendip Range herself altered her 
course under starboard helm. Further on he says: 

As to that, of course, much, if  not everything, 
depends upon what one finds was done; and I  
have already found, and repeat the finding that the 
order for port helm action was given on board the 
Drake before there was any alteration on board 
the Mendip Range, and I  am satisfied that port 
helm action was taken, not for the Mendip Range, 
but for the general purposes of the Drake in  directing 
her course to the beach where she desired to anchor 
in shoal water.” The general conclusion which 
I  draw from the learned judge’s judgment is that 
he intended to decide, and did decide, this material 
question as to whether the Drake took port helm 
action after the Mendip Range had starboarded. 
H e intended to decide it  in favour of the Drake. I t  
is suggested, no doubt, that the Drake turned more 
rapidly under her port helm a t the last than she had 
done at an earlier stage ; but I  do not think that the 
learned judge intended to find, and personally I  do 
not think he would have been justified in finding, 
that there was an alteration of helm in the sense that 
anyone on board the Drake gave any fresh helm 
orders.

I  hat is a conclusion at which I  have arrived upon 
this evidence, and, in my opinion, the view taken 
by the learned judge was right, and I  think that 
the Mendip Range cannot be charged in this 
case in any way w ith having contributed to 
the accident, and I  think also that those in 
charge of the Drake were not to blame. The 
case is one, so far as she is concerned,of inevitable 
accident. In  my opinion the learned judge arrived 
at the right conclusion, and the appeal must be 
dismissed.

Scrutton, L .J .— This is a case of some little  
difficulty, but, after considering carefully the argu
ments addressed to us and the facts of the case,
I  am not satisfied that the judgment of the learned 
judge below was wrong; indeed, I  am inclined to 
think it  was right.

There are two points of some general importance 
in connection w ith the construction of article 4. 
The first point is whether the Drake was entitled 
to hoist the two black balls, a signal to be taken 
by other vessels as an indication that the vessel 
showing them is not under command, and there
fore cannot get out of the way. A rt. 15 (c), which 
deals w ith similar signals in fog, uses language 
which is different, but which must be intended to 
mean the same thing ; it  speaks of “ a vessel under 
way, which is unable to get out of the way of an 
approaching vessel through being not under com
mand, or unable to manoeuvre, as required by these 
rules. ’ I  take it, therefore, that either the signal 
under art. 4 or the signal under art. 15 is, in effect, 
a notice to the other ship that, because of an 
accident, she cannot be relied on to do what would 
be expected from an ordinary ship, because of 
either her present condition or of the extreme 
probability of something resulting from an accident 
in the near fu tu re; consequently, that the other 
ship must keep out of her way and not rely on her 
complying w ith the rules. Further, it  seems to 
me that the rule does not mean that the vessel 
must be absolutely helpless, but she must be in 
such a condition that her means of directing her 
course by steam and helm are not reliable, and 
not what would be expected from an ordinary ship. 
When a ship is in that condition she is justified in 
warning other ships that she cannot be relied on



to act in the ordinary way, and that they m"j^kcep  
out of her way. Of course, she cannot make that 
condition simply by hoisting the black baHs; she 
must show facts which reasonably afford some 
ground for her taking that view. We have asked 
those who advise us, it  being a m a t t e r  iargely of 
nautical skiff, whether they consider on the facts 
that the D ra k e  was m  th at condition, and tfiei 
oninion is that she was not under command , and 
so far as it  is m atter for me on the admitted evidence 
I  entirely agree. The D ra ke  had been torpedoed; 
she had^a list to starborad; two of her engine 
rooms, out of four, were out of action, one fu ll 
water, the other through the breaking of the con
nections ; the bulkheads were leaking, and if they 
gave way a very serious state of things wou cxis • 
She had only half her engine power She could 
not go at anything like fu ll speed, for fear of start
ing her bulkheads; her steam steering geai was 
disabled - s h e  was only able to steer by orders 
transmitted by a line of persons communicating 
them by word of mouth to the stearing gear, which

j. j -r-irriyf aft and. under the water line. 
h “  .“iS ra  ¿ e n  w»  d L b W , »  that , he could not

her These matters afford ample materials lo r iae  
finding of the fact that she was out of command. 
W e are advised that she was out f  
w ithin the meaning of the rules and I  agree w ith  
this advice. That is the first point of general

th i.. When .  .h ip  •  out

S  .¡gn.i p« «  i* »  * £ »
out of her way on the other ships. But what 

burden can be W o r t h i n g 1 S h e ^ a y b e  in  a

that in spite of having hoisted the not under 
command^’ signal. I t  cannot be that she is to 
do what is called keep her course. H er course 
m avb ea  thing that w ill lead her to danger instead 
of lLd ing  her to safety. She is entitled to do what-

i^ m T v fe .v '^ h e  u n d e r a n y  o b lig a tio n  to  kee p  th e  
^  Uo w nq on n re v io u s ly  to  h o is tin g  th e  s ig n a l. 

S E E  S t  J E  r t C p o - i J n  o f th e  .ta n d -o n  .h ip  
w i i  has to  keep  h e r cou rse  a n d  speed, a n d  I  d o  

w h ic h  has P „  in  T h e  H a w th o rn b a n lc

S n ’i ' t t r «  BUggesrtlng that .1«
was in  that position. W hat I  understand Lord 
Goreff to have meant is that, in  the peculiar c,r- 

* 4-v»nf Pimp where a ship has said that 
Cr t r n o f  u id er com m as, andPthere was no 
mgenT necessity for her doing anything because 
she had a tug just waiting to pick her up, shc skou d 

* tie,,, t.k V it definite and precise course of action 
£ which^ there was no immediate justification 
Sn far as one can be sure of anything, I  am sure ,f 
that particular ship had been in such a condition

that she could only have .saved hcrsclf by porting 
to try  to get to a shallow bay, Loru Gorell won 
not have said th at she was in any way departing 
from any obligation imposed on her > though having 
hoisted the “ not under command signal. That 
si°nal is an indication to the other vessel that she 
must not rely on the vessel exhibiting the signal 
taking the lo tio n  of an ordinary vessel and 
that some accident has happened to her which may 
rm der it  necessary for her m  do something wh 
the other vessel would not anticipate. In  my view, 
a ship which has hoisted that signal could take a 
step of this sort. She must not mislead by first 
taking a perfectly plain and precise course of action, 
and then suddenly do something else ^ th o u t any 
testification. B ut to take a course of action to 
save herself is not in  any way departing from hei 
obligation, because thereby she does not keep her

^ i f  Those'alv'the two sets of principles, what has 
happened in  this case? The learned judge has 
found that the Drake, after hoistmg te r two black 
balls, and before altering her course h ^ l co nmitted 
herself to a port helm, an action not taken for toe 
Mendip Range, but for the general purposes of the 
Drake m  directing her course to theJ >eachL ^ erj 
she desired to anchor in  shallow water. That is 
to sav bring damaged, she was taking the course 
neceslary to preserve herself from further injury. 
That in my view, was a perfectly proper course for 
the Drake to take, even though she had hoisted 
two black balls and her means of saving hereelf 
were unreliable. So far as one can see the evidence 
amply justifies that finding of the ^dge. H  one 
looks at the chart and sees where the Dm kevra* 
torpedoed and the course she was proposing to make, 
and looks also at the course of the Mendip Range, 
heading toward Fair Head, and sees the place
where the Mendip Range must have been when 
she sa v v. e Drake clear of Rue Point, about three 
miles off, it  seems to me to be an irresistible con
clusion that the Drake, seen at this place, and, m 
fact going to Church Bay, must have been then 
und« port helm. I t  was the only thing she could 
be doing reasonably to carry out her very proper 
plan of G etting into Church Bay to try  and save 
herself. gR  so, it  is not a case where the Drake has, 
after the Mendip Range has committed herself t  
a course of action, taken an unnecessary course 
which led to the collision.
a course necessary to save herself. and t  m i  -nrf p 

¿"continue the course which she w .o n b e k e t ie

S ?  the ’colM on,

taken te% he
shm-t tim e that elapsed after each vessel realised

^ t l L i ^ n s f X h  I  have .only exposed

- d  ^  uty of ships 
which hoist these signals, I  agree w ith the judgment

^ E ve"  Jb- ? a g “ 'h all that has been said as 
to the'effect of art. 4 providing for a vessel not 
under command ” andPas to its application to the
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circumstances of this case. As to the facts, I  oniy 
desire to add this, that I  am not prepared to sav 
th at i  should have found them in the same way as 
the learned Judge in the court below. The con
clusions, however, which are sought to be set aside 
rest largely upon probabilities, and this much I  
can say that, having done my best to weigh all the 
probabilities of the case, I  am unable to resist the 
impression that, whatever my own leaning may be 
the decision of the learned Judge is as likely to be 
right as a decision the other way. In  these cir
cumstances I  agree w ith the order dismissing the 
appeal. 6

Appeal dismissed.
Solicitors; For the appellant, Downing, Hand- 

cock, Middleton, and Lewis, agents tor Bolam, 
Middleton,a n d  Co., Sunderland ; for respondent, 
Treasury Solicitor.

Nov. 4, 5 ,1 0 ,11, and Dec. 12,1919.
(Before Lord Sterndale , M .R ., At k in , L .J ., and 

E ve , J .)

Gaunt v . Br itish  and  F oreign M arine  I nsurance 
Company L im it e d , (a)

appeal from the  k in g ’s bench  d iv is io n . 
Marine insurance— Policy against all risks— Transit 

°J 9°ods— Exposure to wetting— Exceptional damaqe 
to goods Evidence of existence of “ casualty 
Deck cargo— Marine Insurance Act 1906 (6 Ediv. 7 
c. 41), s. 30 (2) ; sched. 1, rules 14, 17.

The plaintiff bought wool f.o.b. at a named foreiqn 
port. The wool came from different places down 
to that port, and was carried partly by land and 
partly by small local steamers. Some part of it 
was usually carried on deck. On arrival at the 
port of loading it was put into hulks until the 
ocean steamer could receive it. A t times there was 
too much wool to be taken into the sheds, and some 
part of it was stored outside.

As the wool had been sold f.o.b. at the named foreiqn 
port it was only insured by the sellers as fa r  as that 
port, leaving the ocean transit to be insured by the 
purchasers. The policy for the insurance had to be 
read with a cover note containing essential terms 
not m the policy, and the risk was thus described : 

Including all risk'of craft, fire, coasters, hulks, 
transhipment, and inland carriage by land and (or) 
water and all risks from the sheep’s back and (ori 
station while awaiting shipment and (or) forwarding 
and until safely delivered into warehouses in  
Europe, with liberties as per bills of lading.” On 
the arrival of the wool in England it ] was 
discovered that a considerable quantity of the bales 
were badly damaged by water, the wool being dis. 
coloured, tender and heated, and still wet.

Held, that where the. evidence showed damage quite 
exceptional, and such as had never in a long 
experience been known to arise under the normal 
conditions of transit, there was evidence of the exist 
ence of a  ̂ casualty ” or something accidental, 
fh d  of a danger or contingency which might or 
Plight not arise although the particular nature of 
the casualty was not ascertained; and that the 
damage to the wool m  the present case must have been 
caused by salt water which must have reached the

(a) Reported by E. A. S c k a t c h l e y .  E sq., Barristcr-at-

wool during transit on board the local steamers as 
deck cargo.

Schloss Brothers v. Stevens (10 Asp. M ar. Law Gas. 
331 ; 96 L. T. Rep. 205 ; (1906) 2 K. B. 605) 
considered and applied.

Decision of Rowlatt, J. reversed.
Semble, that the effect of rule 17 of the rules in the 

first schedule to the Marine Insurance Act 1906— 
that deck cargo is no part of the subject-matter of an 
insurance unless specifically insured ■in  the absence 
of any usage to the contrary— has made no altera
tion in  the law as it existed, before that Act came into 
operation.

A ppeal by the p laintiff from the decision of Rowlatt,
J.

The foots of the case sufficiently appear from the 
following judgments.

laJtaCK*nn0n’ K'°' and R' NeweU for the aPPel‘
It. A. Wright, K.C. and Le Quesne for the respon

dents.
Cur. adv. vull.

Dec. 12 1919. The following w ritten judgments 
were, delivered:—

Lord Sterndale , M .R .— This is an appeal from 
a decision of Row latt, J. in favour of the respondents 
in an action brought against them by the appel
lant upon a policy of insurance.

The question arises under the following circum
stances : The appellant had bought the wool in 
question partly from a company spoken of through- 
OU»r r5.ase as * t l̂e Explotodora ” and partly from  
a M r. H irst, who had bought from the same com- 

The terms of the purchase in each case from  
the Explotodora were f.o.b. Punta Arenas. The 
wool came from two Or three different places down 
to that, port, and was carried partly by land and 
partly by small local steamers. I t  is” sometimes 
Htojed m sheds until the local steamers can take it, 
and is then loaded either from moles or direct from  
the beach into them. Some part of it  is usually 
earned on deck. On arrival a t Punta Arenas it  is 
put into hulks till the ocean steamer can receive it. 
A t times there is too much wool to be taken in 
the sheds, and some part of it  is stored outside.
, Explotodora had for some tim e been in the 
habff of insuring their wool w ith the respondents, 
a'1( the insurance had been generally in respect 
of the whole transit to England. In  this case, 
as the wool had been sold f.o.b. Punta Arenas, 
tne Explotodora only insured it  as far as that port, 
leaving the ocean transit to be insured by the pur
chasers. The policy for the insurance has to be 
read w ith a cover note, to which each party appealed 
as containing essential tom s not in the policy, and 
it  was common ground that these terms must be 
read into it. The subject-matter was described as 
wool clips ’ in the cover, and “ bales of wool ” in 
the policy, and the risk was thus described : “  In 
cluding all risk of craft, fire, coasters, hulks, tran
shipment, and inland carriage by land and (or) 
water and all risks from the sheep’s back and (or) 
station while awaiting shipment and (or) forwarding 
and until safely delivered into warehouses in  
Europe, w ith liberties as per bills of lading.”

This clause also appeared in the policy, and it  
may be enough to say it  was a w arranty against 
consequences of war and hostilities.

There was also a clause as to lim itation to the 
following effect: “ 100,000/. (lim it in any one place
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or in any one hulk or store, 75,000/. L im it in any 
one ocean steamer, 150,000/.).”

The wool arrived in England, and no complaint 
was made in respect of it  till after it  had been taken 
into the appellant’s premises at Bradford and about 
140 bales had been used. I t  was then discovered 
that a considerable quantity of the bales were 
damaged by having been wetted, and an examination 
was made by surveyors for the appellant and for 
the Standard Marine Insurance Company, who ware 
the insurers of the ocean transit. Unfortunately 
no surveyors were present on behalf of the respon
dents because no claim had been made upon them  
at that time. . ,

The learned judge in the court below has criticised 
this examination as more or less abortive and as 
cursory. On looking at the evidence and the report,
I  think the examination was made in the ordinary 
way and is not open to the learned judge s criticism. 
The examination was made on behalf of the Standard 
company by representatives of Messrs. Jacomb 
and Co., described by the London Salvage Associa
tion as “ our usual wool experts.” One of them  
went down first and examined a portion, and then 
his superior went himself and examined a larger 
quantity, and he reported to the Standard Company 
in  these term s:

2 0 th  S ept. 1917.— A c tin g  un de r y o u r in s tru c tio n s  
[th is  is fro m  Messrs Jacom b, Son, and  Co.], we 
in s tru c te d  o u r M r. p . E . Seaw ard to  su rvey  the  
ab ove-m entioned wools, and  he re po rts  as fo llow s  : 
O n F r id a y , the  14 th Sept., I  was ab le to  see ab ou t 
500 bales. Y este rday, the  19 th  Sept., I  a ttende d  a t 
M r. W . C. G a u n t’s M il l ,  V a lle y  C om bing C om pany, 
C anal-road, B ra d fo rd , where th e  wools are stored, and 
surveyed a fu r th e r  1500 bales, be ing in  a l l  a b ou t 2000 
bales o u t o f the  above 2102 bales ; I  was unab le  to  see 
the  balance as I  was in fo rm e d  th e y  had  been sorted  
and p u t  in to  m anufactu re . A fte r  a v e ry  ca re fu l 
exa m in a tio n  I  h a v e to  re p o rt th a t a l l  the  bales are m ore 
o r less damaged b y  w a te r, and  in  m y  o p in io n  sea 
w ater. Some'- o f the  bales are ve ry  b a d ly  damaged, 
the  w oo l being d iscoloured, tender and heated, and 
s t i l l  w et. A  large p ro p o rtio n  o f th e  bales have now  
d rie d , leav in g  the  w oo l s ta ined  and tender. I n  some 
cases the  w oo l in  th e  bale is ve ry  s lig h t ly  damaged, 
b u t the  bales show signs o f w ater. H o w  the  damage 
occu rred  i t  is  im possib le  to  s a y ; un d o u b te d ly  i t  is o f 
long  stand ing , as the  dryness o f a large p ro p o rtio n  
o f the  bales testifies. I  consider a fa i r  and  p roper 
a llow ance (sub ject, o f course, to  the  te rm s and con
d itio n s  o f the  po lic ies) is  an a ll-ro u n d  a llow ance of 
25 pe r cen t., and I  am  g la d  to  say I  was ab le to  con 
v ince  M r. G au n t to  th is  effect and  o b ta in  h is  agreem ent. 
I  w o u ld  m e n tio n  th a t I  have no d o u b t th a t  th e  few  
re m a in in g  bales I  was unab le  to  see were dam aged 
to  the  same e x te n t ; I  have M r. G a u n t’ s assurance 
th a t th e y  were in  s im ila r  c o n d it io n  to  the  bales 
surveyed.

I t  is quite true that all the bales were not opened, 
but as this examination was made on the instruc
tions of the London Salvage Association by their 
usual wool experts and apparently accepted by 
the Standard Company as satisfactory, I  th ink it  
may be taken as sufficient. The result was th at it  
was agreed th at an all-round allowance of 25 per 
cent, was fair. The respondents a t first asked for 
a considerably larger percentage.

The plaintiff, who had taken an assignment of all 
the insurances on this wool, brought an action 
against both the Standard Marine Insurance Com
pany and the defendants. On the tria l evidence 
was given on behalf of the p laintiff and both defen
dants, including th at of the witnesses examined

Y o l . X IV ., N . S.

on commission a t Punta Arenas, and Row latt, J . 
found that the damage to the wool was not caused 
by anything th at occurred during the ocean transit, 
and gave judgment for the Standard Company on 
th at ground. That decision was not questioned.

He also found th at it  had been caused by water 
coming upon the outside of the bales and penetrat- 
ing inwards, and not from the wet condition of the 
wool when packed, and that it  had been caused 
during the transit from the premises of the Exploto- 
dora to Punta Arenas. H e found, however, th at the 
plaintiff had not proved that it  had occurred by 
reason of any of the perils insured against, and 
therefore gave judgment for the defendants.

I  have already stated the way in  which the 
wool was brought from the stations of the Exploto- 
dora to Punta Arenas, and it  is not necessary to do 
more than state shortly the evidence given as to  
the way in  which the damage occurred.

Witnesses fam iliar w ith the way in which this 
business was carried on were examined on commis
sion. B ut no evidence was produced tracing the 
transit of these particular bales or showing what 
had happened to them. I t  was stated th at such 
evidence could not be obtained for two reasons. 
First, the difficulty of finding and securing the men 
who had actually worked, such difficulty being 
occasioned by the nature of the country m  which 
the work was done; and, secondly, the fact th at 
during the transit to  Punta Arenas no record was 
kept of the exact marks and numbers of the bales 
which were being handled, and therefore these 
bales could not be distinguished from others.

I t  appeared, however, that the logs of the small 
steamers showed bad weather and rain a t times, 
and th at some bales shipped on them about this 
tim e were wet, and also th at some of these bales 
received on board the ocean steamers were stated 
in the mate’s receipts and bills of lading to be wet 
and damaged.

I t  was also proved th at sometimes there was not 
room in  the sheds for all the wool accumulated 
for shipment on the river steamers, and th at some 
had to be piled outside the sheds, where tarpaulins 
were provided, but not always effectively used. 
Evidence was also given that bales sometimes go 
wetted w ith salt water by an unexpectedly high 
tide while piled on the beach, and also by spray 
coming over them when carried on the deck of river
St6&iIQ6rSi

Evidence was given th at part of the wool was 
always carried on deck. Great congestion pre
vailed a t this tim e, because of the difficulty in  
obtaining transport, w ith the result th at the storage 
places were crowded and some of the wool had to be
stored outside. ,

M r. Burbury, the manager of the Exploto- 
dora, stated that in his experience of the carriage 
of wool extending over many years, he could not 
remember any case of a serious claim in respect pt 
damage arising during the transit from the stations 
to Punta Arenas, and that the statements in the 
loes and mate’s receipts indicated that something 
abnormal had happened. The chief officer of one ot 
the ocean steamers also gave evidence th at the part 
of these bales which he received was the worst 
cargo* he liad ever seen. .

I  th ink, in considering whether this afforded 
evidence, of a loss by the perils insured against, it  
is im portant to bear in mind, what those penis 
were. The insurance was against, all risks of cra it, 
fire, coasters, hulks, transhipment, and inland

4 G
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carriage, by land and (or) water, and all risks from  
the ship’s back and (or) station while awaiting 
shipment and (or) forwarding.

The cases relating to an insurance against all 
risks arę not many, and I  th ink th at of Sctdoss 
Brothers v . Stevens (1.0 Asp. Mar. Law Cas. 331 ; 
96 L . T . Rep. 205; (1906) 2 K . B. 605) is the only 
one th at throws much light on the m atter. 
Both parties accepted the decision of the learned 
judge— W alton, J .— in that case, that in order to 
constitute a loss under the policy, the damage 
must have been caused by something accidental, 
or in the nature of a casualty, and must not be 
the result of the ordinary handling of the goods 
under normal conditions existing a t the tim e and 
place of transit. I t  has sometimes been expressed 
that the loss must be due to contingencies and 
dangers which may or may not occur, and not to 
such as must occur.

I  th ink th at where the evidence shows damage 
quite exceptional, and such as has never in  a long 
experience been known to arise under the normal 
conditions of such a transit there is evidence of the 
existence of a casualty, or something accidental, and 
of a danger or contingency which m ight or m ight not 
arise, although the particular nature of the casualty 
was not ascertained.

I  th ink Such a state of things was proved by the 
evidence I  have set out above, and therefore I  
cannot agree w ith the'learned judge’s finding that 
the plaintiff had not proved a loss w ithin the 
perils insured against.

I t  would, of course, have been competent to the 
insurers to rebut this jprima facie case by proving 
th at the loss occurred by something outside the 
insured perils. B ut no such evidence was given.
I  th ink thajb the learned judge treated the policy 
too much as one against specific perils in  which it  is 
necessary to prove specifically that the loss came 
w ithin one of them, and did not give sufficient 
attention to the fact that this was a policy of an 
unusual kind against all risks, and that it  was 
sufficient to show th at the loss was occasioned by 
a casualty or something accidental, w ithout proving 
further in  what the exact nature of th at casualty 
consisted.

There were, however, several other points raised 
by the defendants w ith which I  have to d eal: 
F irst, i t  was argued that the policy cannot be as
signed so as to enable the assignee to sue on it  
w ithout joining the assignor. I  th ink a sufficient 
answer to this point is that a policy is expressly 
made assignable by sects. 50 and 51 of the Marine 
Insurance Act 1906.

The next point was that the defendants’ liab ility  is 
confined to damage a t Punta Arenas, th at such 
damage is not proved, and th at the damage in  
England is the result of the p laintiff’s own acts in  
shipping the wool and sending it  on stowed in a 
confined space. The policy expresses the risk to be 
until delivered from the hulk a t Punta Arenas to 
the ocean steamer. I t ,  therefore, contemplates a 
delivery of the wool to the ocean steamer, and if  the 
actual damage found is the necessary result of the 
damage up to the tim e I  th ink the defendants are 
liable for it.

I f  the plaintiff acted wrongly or negligently in  
sending forward the wool w ithout reconditioning, or 
something of that sort, the case m ight be different.

The th ird  point was that it  was not shown 
whether this damage was due to rain or sea water, 
and that, if  by sea water if was occasioned while the

[Ct . of A pp.

wool was on the local steamers. In  that case it  was 
argued that it  was not and could not be shown that 
the damage was not wholly or partly caused to the 
wool carried on deck, and that, ever*if only so caused 
in  part, i t  could not be shown how much was 
caused to deck and how much to under-deck 
cargo, and therefore no sum could be awarded in 
respect of damage to the under-deck cargo.

This argument, of course, depends upon an 
assumption that the defendants are not liable for 
damage to deck cargo unless specifically insured. 
In  support of this contention reliance was placed 
upon the general principle th at deck cargo is not 
covered unless specifically mentioned, and also 
upon rule 17 under the Marine Insurance Act 1906, 
I  th ink the first point is m et by the evidence that 
it  was the regular practice and had been for years, 
to carry these consignments of wool, or some part 
of them on deck.

The point arising under the Marine Insurance Act 
1906 is different. The effect of the rule is that 
deck cargo is no part of the subject-matter of an 
insurance unless specifically insured, in the absence 
of any usage to the contrary. A  question arises 
whether this rule has altered the law existing before 
the Marine Insurance Act 1906. Before that Act 
deck cargo was held Covered if a usage to carry 
cargo of that description on deck were proved, 
although such usage was unknown to the under
writer.

I t  was, however, contended th at the law had 
been altered, and that it  was now necessary to 
prove a usage of insuring such cargo w ithout 
specifically describing it  as deck cargo. This is 
the view expressed by the editors of the recent 
edition of Am ould on the Law of Marine Insurance 
and was forcibly pressed upon us by M r. Mac
Kinnon in his able argument. I  doubt whether it  
was intended to make such an alteration in a 
well-known principle of Marine Insurance. But, 
whatever be the construction of the rule, I  th ink  
th at the necessary proof of usage was given in this 
case. I t  was shown th at it  had been the practice 
to carry wool like this on deck for many years, and 
th at the defendants had also, for many years, 
insured such wool w ithout any specific mention of 
its being carried on deck. And I  th ink that such 
evidence is not rebutted by showing merely th at the 
particular underwriter who effected this insurance 
was not informed of the practice.

I t  may be noticed, though I  do not th ink it 
necessary for the decision of this part of the case, 
that a director of the Explotodora and member of 
the firm  of their agents, Messrs. Duncan, Fox, and 
Co., was also a director of the defendant company.

Another point was raised on the lim itation which 
I  have mentioned, that is, 100,0001. lim it in  any 
one place or in  any one hulk or store. There was 
at one of the stations, Puerto P rat, an amount 
exceeding in  value the lim it, partly in  store and 
partly outside the store. The p lain tiff contended 
that the lim it was not exceeded because the part in  
the store and the part outside must be treated 
separately, and th at neither part by itself exceeded 
the lim it, I  do not th ink this is right. I  th ink the 
whole quantity a t Puerto P rat was in  one place, 
and th at the lim it was exceeded. I t  was argued 
though fa in tly , th at the clause as to lim itation was 
a warranty and that, as it  was broken, the policy 
was avoided, I  th ink this cannot be maintained, and 
that the result is th at theclaim in respect of the wool 
at Puerto Prat must be reduced proportionately.



MARITIME LAW CASES. 563

Or. of A ir .]  Gaunt v . British  and F oreign M arine I nsurance Co. L im . [Ct . of Apr.

I t  was also contended th at the defendants 
were not liable for the damage to wool stored in  
the open because they were not told that it  was so 
stored when ail alteration was made in the lim it or 
at any tim e. The answer to this, in  my opinion, 
is th at if these facts afforded a defence in  any way it  
would, in whatever form it  is put in  argument be 
a defence on the ground of concealment of a m aterial 
fact, and such defence is not pleaded and was not 
raised a t the tria l.

The last point w ith which I  have to deal, is the 
suggestion th at if  the wool was exposed to extra risk 
by reason of being stowed in  the open, from con
gestion caused by' want of transport this wa^ the 
consequence of the war and therefore came w ithin  
the warranty against loss from all consequences 
of hostilities or warlike operations. I  th ink that this 
is not so ,and th at such operations were not the 
proximate cause of the loss.

I  think the appeal should be allowed and judg^ 
ment entered for the plaintiff w ith costs here and 
below. W ith  regard to the amount of the judg
ment, i t  must be ascertained by a reference and on 
that reference it  w ill be competent to the defendants 
to give evidence of any facts which show th at the 
whole of the loss was not the natural consequence 
of the damage occasioned in  transit to Punta 
Arenas. In  the event of the judgment standing, 
the question of the amount would go either to an 
official referee, or to somebody agreed between the 
parties, but, failing agreement, to the official referee.

Atk in , L.J.—The learned judge in the court 
below has given judgment for the defendants 
in this case on the ground that the plaintiff has not 
established a loss by perils insured against.

By common consent the terms of the contract 
of insurance in  this particular case are to be ascer 
tabled by reading the policy together w ith the cover 
notes. I t  is thus found that the insurance is upon 
a number of “ bales of wool ” valued at fixed sums 
“ from sheep’s back in the interior to Punta Arenas, 
against all risks from sheep’s back until delivered 
from the hulk a t Punta Arenas to the ocean steamer.

I  assume for the purpose of this case, in  accord
ance w ith the admission of counsel, that all risks 
means all risks from fortuitous accidents and 
casualties. I f  the assured under such a policy 
proves a loss which may probably be caused by 
some fortuitous accident or casualty, and may not 
be equally probably caused by any happening not 
a fortuitous accident or casualty, or otherwise not 
covered by the policy, he prima facie proves a loss 
w ithin the policy. The defendants may, of course, 
displace the case of the plaintiff by proving the 
actual cause, and that the loss from such cause is 
not w ithin the policy. For example, inherent vice, 
w ilful misconduct of assured, or some other cause 
not of the character of an accident or casualty, or 
otherwise expressly or impliedly excluded from the

P°In'the present case it appears to me that, subject 
to the question as to deck cargo, to which 1 propose 
to refer, the plaintiff, by establishing loss by 
wetting, and proving that the loss occurred during; the 
transit, established a prima facie case. 1 think tftat 
the facts show that the wetting might probably 
be caused by some fortuitous accident or casualty 
and there is no other cause of a different character 
suggested as equally likely to produce, or even 
capable of producing, the loss other than wilful 
misconduct, the onus of which is certainly on the 
insurer, or loss when carried on deck.

I t  is'necessary to deal w ith the last suggestion.
I  think that the facts are consistent w ith some of 
the damage, a t any rate, being caused while the 
wool, or part of it, was being carried on the decks ol 
the local steamers. And if loss by such cause was 
not w ithin the policy, the prima facie case dis
appears. There would then be evidence indicating 
a loss by peril not covered, equally probable as a 
loss by a peril covered ; and, though it  is plain from 
the bills of lading that some damage was done to 
some wool before shipment on the local steamers in 
the absence of identification of such wool, or the 
amount of such loss, I  think the plaintiff would tail
in  his proof. , „  , .

The question therefore arises whether damage to 
the wool while carried on the deck of the local 
steamers was covered by the policy. For this purpose 
i t  is necessary to refer to the Marine Insurance 
A ct 1906. B y sect. 30 (2) it  is enacted as follows :
“ Subject to the provisions of this Act, and unless 
the context of the policy otherwise requires, the 
terms and expressions mentioned in the first 
schedule to this Act shall be construed as having 
the scope and meaning in that schedule assigned to

When reference is made to the schedule, 
it  w ill be found that it  departs from the scope 
assigned to it  in the seotion in one or two instances. 
Rule 14, as to standing, does not appear to be con 
cemed w ith the scope or meaning of the word 

stranded.” So in rule 17, after a definition of 
goods ” we find this sentence: “ In  the absence 

of any usage to the contrary, deck cargo or living 
animals must be insured specifically^ and not under 
the general denomination of goods.” I  think, that 
this must be read as enacting, not that the general 
description— “ goods” does not include deck cargo 
but that the subject-matter of the insurance, how
ever described, w ill not be covered while carried 
on deck unless it  is specifically insured as deck
cargo. , .  . ,

In  the former view, the clause would not apply 
in  the present instance for the subject-matter of 
the insurance is particularised as “ wool,” and not 
given the general denomination of “ goods. In  
the latter view, however, the clause does apply, 
“ where the context does not otherwise require. 
The effect of the rule is, I  think, not to remove 
from the perils insured against, the perils incident 
to carriage on deck, but to remove from  the scope of 
the policy so much of the described subject-mattei 
as is carried on deck. I t  does not lim it the penis, 
but lim its the subject-matter of insurance; i  think, 
therefore, that the fact that the insurance is against 
“ all risks ” is not inconsistent w ith the fu ll opera- 
tion of the clause, and that, therefore, the context
does not require the exclusion of the clause.

I t  remains to consider whether the plaintiff 
established the existence of “ any usage to the 
contrary.” The meaning of these words is not 
plain. Before the passing of the Marine Insurance 
Act 1906, I  think it  w'as well established that the 
rule that* an ordinary marine policy did not cover 
deck cargo did not apply where it  was proved that 
there was a usage of trade to carry on deck the 
particular class of goods on the particular transit 
even though the particular underwriter did not in  
fact know of the existence of the usage. See 
AvolUnaris Company Limited v. Nord-Deutsche 
Insurance Company. 89 L . T . Rep. 670; (1905) 1 
K . B. 252), where the ignorance of the usage by the 
underwriter is one of the facts stated.
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I  am inclined to think that the Act of M 06 did 
not intend to alter the law, and that a “ usage t<!> the 
contrary ” means a usage to carry on deck goods of 
the class described on the insured voyage, that 
being a usage which at the time of the passing of the 
Act, negatived the operation of the general rule 
which is being enacted by the Act.

But it  must be admitted that, construing the 
words without reference to the then state of the law, 
the more natural meaning seems to b e : deck 
cargo must be insured specifically, unless there is a 
usage that it  need not be insured specifically, which 
makes the usage a usage in the business of marine 
insurance rather than a usage in the business of 
marine transport. This seems to be the view of the 
learned authors of the editions of Arnould on the 
Law of Marine Insurance, published after the Act 
of 1906.

As I  have said, I  do not think that the Legislature 
meant to alter the law by introducing such a refined 
distinction into a well-known commercial transac
tion. But in the present case, in either view of the 
meaning of the Act, i t  appears to me that the 
plaintiff established the necessary usage. The 
evidence clearly shows that the practice of convey
ing wool on the deck of the local steamers had 
existed for many years, and was well known.

The fact that the local bills of lading expressly 
excluded the ships liab ility  for deck cargo as be
tween shipowner and shipper, so far from being 
inconsistent w ith the existence of the usage, rather 
points to deck cargo being contemplated. There 
was also evidence that this class of goods had been 
insured for many years w ith the defendants, in  
policies which did not specifically mention deck 
cargo. I  think that the defendants must be 
deemed to have taken the risk -of the deck cargo 
covered under the well-known usage, even though 
their particular underwriter stated that he did not 
know of it.

Under these circumstances, I  think that the 
true inference is that the usage referred to in rule 17 
was established, and that a loss from wetting, 
occasioned while the wool, or part of it, was carried 
on deck, was w ithin the policy. I t  follows that 
the p laintiff’s prima facie proof of loss by perils 
insured agaiast was established, and in the absence 
of evidence by the defendants rebutting it, the 
plaintiffs are entitled to judgment.

There is one further point jto which it  is 
necessary to refer. I t  was contended by the defen
dants that the plaintiff was under an obligation to 
take reasonable, care that the goods should .not be 
damaged by an insured peril, and that, so far as 
the damage was caused by the negligence of the 
defendants or their servants in protecting the goods 
from wet whether, rain, or sea water, they could not 
recover.

I  think two answers can be given to this. In  the 
first place, it  appears to me that the insurers are 
liable for loss caused by the negligence of the insured 
or his servants unless the acts complained of amount 
to w ilful misconduct of the insured (sect. 55, 2 (a).)

In  the second place, in any such case the onus 
would be on the insurer to eastblish such cause of 
loss, and such onus was not discharged. I  do not 
think that the provisions of sect. 78 (4) modify the 
provisions of sect. 55 as is suggested as a possible 
view by the learned authors of Arnould on the Law 
of Marine Insurance (8th edit., sect. 799 (a). I  
think that the only effect of that subsection is to 
impose a duty to sue and labour— a very restricted

duty compared w ith the general obligation con
tended for. In  any case what I  have said as to the 
onus of proof applies to a breach of this obligation.

I  do not deal w ith the other parts of the case, upon 
which I  entirely agree w ith the view of the facts and 
the law taken by the Master of the Rolls. I  agree 
with the order pronounced by him.

E ve, J.— I  have very little  to add to what has 
already been said by my Lords.

I t  is incontestible that the wool arrived in 
Punta Arenas in a seriously damaged condition and 
there is no evidence before us to show that this 
damage was accentuated during the ocean transit. 
No case, therefore, has so far been laid for the 
defence founded on an obligation on the part of the 
assured to recondition the wool before shipment.

Further, in my opinion, the true conclusion to be 
drawn from the evidence is that the damage 
occasioned prior to shipment at Punta Arenas was 
due to the action of salt water— a conclusion 
which excludes from consideration suggestions as 
to inherent vice in the wool when packed, negligent 
land transport from the stations to the coast, and 
improper storage or insufficient protection against 
rainfall there or in the hulks where it  was placed 
pending transfer to the ocean steamer.

From this it  results that the salt water must have 
reached the wool either by an abnormally high tide 
before shipment on the local steamers or during 
transit on board those steamers, and probably 
as deck cargo. As no evidence was given of any 
abnormally high tide having occurred there only 
remains the latter of those alternatives to explain 
the. damage.

The question is th is : Does the insurance cover 
this risk ? The answer involves the consideration 
of two points, the one whether damage to cargo 
on board the local steamer by shipment of salt 
water was caused by a casualty w ithin the meaning 
of the decision in Schloss Brothers v. Stevens 
(10 Asp. Mar. Law Cas. 331 ; 96 L. T. Rep. 205 ; 
(1906) 2 K . B. 605), and the other whether in the 
absence of specific mention the deck cargo was 
included in the policy.

I f  my view of the proper conclusion to be drawn 
from the evidence as to the immediate cause of the 
damage is right, I  think that there was clearly a 
casualty w ithin the decision I  have referred to. 
But if the particular nature of the contingency out 
of which the damage arose is on the evidence left 
indeterminate, I  agree w ith the other members of 
the court there was produced on behalf of the 
plaintiff evidence from which it  is legitim ate to 
infer the existence of such an accident or casualty.

On the more difficult question whether the 
“ usage to the contrary ” mentioned in rule 17 of the 
first schedule of the Marine Insurance Act 1906 
relates to a general usage of trade to carry the 
particular goods on deck or to a general usage 
not to insure specifically the goods so carried,
I  prefer to express no opinion inasmuch as I  agree 
with the other members of the court that, which
ever of the two be the usage to be established, the 
assured has in this case established it.

The appeal in my opinion succeeds, and should be 
allowed in  the terms already pronounced by the 
Master of the Rolls. , , „

Appeal allowed.
Solicitors for the appellant, Ballantync, Clifford, 

and Co.
Solicitors for the respondents, Waltons and Co.
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HIGH COURT OF JUSTICE.

K IN G 'S  B E N C H  D IV IS IO N .

Nov. 10 and 25, 1919.

(Before S a n k e y ,  J.)

S h i p p i n g  C o n t r o l l e r  v. L l o y d  B e l g e  ( G r e a t  
B r i t a i n ) L i m i t e d , (a)

Charier-party— P.99— Ship requisitioned by Govern
m ent-L iability for loss by enemy action— Mean
ing of “ ascertained value.”

The claimants, the Lloyd Beige (Great Britain) 
Limited, a British company under Belgian state 
control, were the owners of the steamship P ., a 
British vessel, which they purchased on the 30 th 
M ay  1916 for 129,500/. The P. was then 
under requisition to the British Government, under 
the charter-party known as T .99, whereby the 
Government undertook to pay to the owners the 
“ ascertained value of the steamer at the time of 
her loss,” i f  caused through enemy action. The 
P. was lost by enemy action in Nov. 1917, while 
still under such requisition. Her value at that 
date in the British market was 111,000/. As the 
owners were under Belgian control they were pro
hibited by regulations under the Defence of the 
Realm Act from purchasing another vessel in  the 
British market to replace the P . The price in 
the neutral market was at the rate of 65/. per ton. 
The owners contended that, as they  ̂ were pro
hibited from purchasing in the British market, 
they could only replace the P . by the purchase 
of a vessel in the neutral market at 65/. per ton, 
which for a vessel of similar size would amount to 
432,900/., and they claimed that this sum was the 
ascertained value of the vessel at the /»we ° f  
loss ; alternatively they claimed the sum of 129,5606 
which was the original purchase price of the vessel. 
The controller contended that the “ ascertained 
value ” at the time of the lass, was the value of the 
vessel in  the British market. The umpire upheld 
the Controller's contention and awarded the sum of 
111,000/.

Held, that the umpire's award was right, the “ ascer
tained value ” at the time of the loss being the 
value of the vessel in the British market.

A w a r d  o f  a n  u m p i r e  s t a t e d  i n  t h e  f o r m  o f  a  s p e c ia l  

case.
The facts appear sufficiently from the head note 

and the judgment.

R. A . Wright, K .C . and Simey for the owners.—  
The “ ascertained value ” of the vessel a t the time 
of her loss is the amount which the owners would 
have to pay to replace her by a similar vessel. As 
the British m arket is closed to them they are en
titled  to  the amount which they would have to 
pay in the neutral m arket, which is the only 
m arket open to them. I f  the m arket value a t the 
time of the loss is the amount the owners are 
entitled to recover, i t  must be the m arket value in 
the m arket th at is open to ^ e n i. M iey are 
fore entitled to the sum of 432,900/., which is the 
amount they would have to pay in  the neutral 
m arket for a sim ilar vessel. I f  that contention is 
wrong, then they are entitled to recover the amoun t

B aknek, Esq , B v r i i t e r - a V A t .

they originally paid for the Persier namely, £129,500. 
They referred to

The H arm onides, 9 Asp. Mar. Law Cas. 354; 87 
L. T. Rep. 448; (1903) P. 1.

Sir E. Pollock (S .-G .) and Dunlop, K .C . for the 
c o n tro lle rT h e  charter party provides that the 
owners shall be paid the ascertained value a t the 
tim e of the loss, th at means the m arket value in  
the English market. They are not entitled to 
claim either the replacement value or the amount 
originally paid for the vessel, if it  had been intended 
th a t they should be paid either of these amounts 
it  would have been so stated in  the charter party. 
They referred to

The Columbus, 3 W. R . 158 ; , ,
The P h ila d e lp h ia , 14 Asp. Mar. Law Cas. 68 ; n o  

L. T. Rep. 794 ; (1917) P. 101.
Wright, K .C . in reply. Qur ayv, vuU.

Nov. 25.— S a n k e y ,  J ., read the following judg-

This is an award started in  the form of a special 
case by a Legal Um pire for the purpose of ascer
taining.the sum payable by the Shipping Controller 
to the owners of the steamship Persier, whicn was 
sunk by enemy action upon the 11th Nov. 1J17. 
The m atter came on for hearing on the 29th Nov. 
of last year, and was, at the owners’ request, referred 
back for further findings, which are now before the 
Court. The vessel, a t the time of her loss, was 
under a requisition to the Adm iralty, and by clause 
19 of the charter-party under which she was hired 
the Shipping Controller became liable to pay to 
her owners “ the ascertained value of the steamer 
at the tim e of her loss.”

The m aterial facts, as set out in the award, are 
as follows : (a) On the 30th M ay 1916 the owners
purchased the Persier, then under requisition, for 
129,500/. (b) On the date of her loss the Persier
was still under requisition on the terms of the 
charter party T.99. (c) There was a market for
the purchase and sale of British-owned ships in  
Dec. 1917. (d) The value of the Persier in the
market a t the date of her loss was U1,000Z. (e) By
reason of the restrictions imposed by the Regula
tions issued under the Defence of the Realm A . 
and the general position of shipping, the bmp- 
ping Controller refused to perm it the ° w«er8 
purchase further British-owned steamers after the 
loss of the ship, and it  was impossible for *he 
to purchase any British vessel to replace the Persier. 
The price in  the m arket of neutral tonnage was about 
65/. a ton.

In  par. 1 (d) of bis findings, the umpire says: 
“ There was no evidence before me that the 
claimant company is or was under any obligation to 
m aintain its fleet by the replacement of lost vessels, 
save so far as the replacement of lost vessels may 
be a business necessity for maintenance of tne 
trading efficiency of the claimant company, and l  
so find.” The contention of the controller was 
that the owners were only entitled to claim the 
market value of the Persier, and the umpire upheld 
this contention and awarded the sum of 111,0006 
subject to the present case. The learned counsel 
for the owners has asked me to rem it the award 
a second tim e on the ground that if, as he contends, 
the umpire is wrong, the award ough* ^  6« in i“® 
clients’ favour, either for the sum of 129,500/., fo 
which they purchased the vessel, or the sum of 
432,900/., which was her replacement value by tne
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purchase of a vessel in the neutral m arket a t 651. 
a ton.

I t  is unnecessary for me to accede to this request, 
for I  am of opinion th at the umpire’s award in  
favour of the controller is correct, and for the 
following reason : (1) B y clause 19 the amount 
agreed to be paid to the owners in  the event of 
the vessel being lost is the ascertained value of the 
steamer. The steamer was a British vessel, and 
her value in  the m arket a t the date of the loss has 
been found by the umpire to be 111,0001. In  my 
opinion th at value is the ascertained value w ithin  
the meaning of the contract. The claimants 
contend th a t such sum w ill not enable them to 
replace the vessel by another steamer, because (a) 
they are unable to purchase another vessel in  the 
British m arket by reason of the fact th at they are 
neutrals, and this m arket is not open to them ; and 
(6) the sum w ill not enable them to replace the 
\  essel by the purchase of another in the neutral 
market, as the sum required for th at purpose is 
432,9001.; and, further, (c) that in  any event they 
are entitled to the sum which they paid for the 
vessel in 1916, v iz., 129,5001.

The answer to these contentions is th at the 
amount to be paid to the owners, under the con
tract, is not a sum which w ill enable them to 
replace the vessel or the sum for which they bought 
her, but the ascertained value of the steamer at 
the time of her loss.” which has been found by the 
umpire to be 111,0001. The .owners are not 
entitled to obtain the sum necessai-y to purchase 
a vessel for nearly half a m illion in a neutral market 
because they are personally disqualified from pur
chasing one in  the British market. The ascer
tained value of the vessel, found to.be 111,0001., is 
the utmost her owners would have been able to 
obtain for her had they been British subjects, and 
I  cannot th ink they are entitled to get three times 
as much because they are not British subjects. In  
effect, the owners claim a very large sum of money, 
not because it  is the ascertained value of the vessel, 
but because it  is the ascertained value of some 
other vessel, v iz., a similar vessel in  the neutral 
market. In  m y opinion their contention is wholly 
w ithout foundation, and the award in  favour of 
the Controller must be upheld, w ith costs.

•Solicitors for the controller, Treasury Solicitor.
•Solicitors for the owners, William A. Crump 

and Son.

M ay  22, 26, 27, and 28, 1919.
(Before Bailhache, J.)

W ilson, H olgate, and Co. v. Belgian Grain 
and Produce Company, (a)

Sale of goods-—C.i.f. contract— Payment— Cash 
against shipping documents— Tender— Policy of 
insurance— Broker's cover-note— Certificate of
insurance Not legal tender— Bights of huger.

By n contract in writing, the plaintiffs sold to 
the defendants a quantity of Brazilian manioc 
starch at 1051. per ton c.i.f. Havre, to he 
shipped from Brazil Nov.-Dec. 1918, and (or) 
Jan. 1919, payment net cash, in  London against 
shipping documents, on arrival of the goods at 
port of discharge. The goods were duly shipped

ta) Reported by  T. W . M organ, E s«., B am ste r-a t-U v ,-.

at Brazil under the contract, and on the 3rd Feb. 
1919 arrived at Havre. After some deday, the 
plaintiffs tendered shipping documents and claimed 
the price. The documents included, instead of a 
policy of insurance on the goods, a broker's cover- 
note. This the defendants refused to accept, but, 
agreed to accept a certificate of insurance coupled 
with the broker's undertaking )o hold the insurance 
policies, when issued, for the defendants' account. 
The documents were re-tendered, but although there 
was a certificate of insurance, there was no broker's 
undertaking, and the defendants again objected to 
the tender.

Held, that the plaintiffs had failed to comply with 
their legal obligation to tender a policy of insurance, 
or with their substituted obligation to tender a 
certificate of insurance plus a broker's guarantee, 
and therefore effect must be given to the buyers' 
objection. Judgment for the defendants.

Action in the Commercial L ist tried by Bailhache, J.
The plaintiffs claimed the price of a quantity of 

Brazilian manioc starch, or, alternatively, damages 
for non-acceptance of the goods.

By a contract in  w riting, dated the 24th Oct. 
1918, the plaintiffs, Messrs. W ilson, Holgate, and 
Co., sold to the defendants, the Belgian Grain and 
Produce Company, 300 tons of Brazilian manioc 
starch a t a price of 1051. per ton, c .i.f. Havre. 
The goods were to be shipped from B razil Nov.-Dec. 
1918 and (or) Jan. 1919, and payment was to be 
made riet cash in London against shipping- docu
ments. The goods were duly shipped under the 
contract a t B razil, and in due course arrived a t 
Havre. A fter some delay the shipping documents 
were tendered, but these documents included, 
instead of a policy of insurance on the goods, a 
broker’s cover-note. This the defendants (the 
buyers) refused to accept. Then i t  was agreed 
between them over the telephone th at the defen
dants were to accept in  lieu of a policy of insurance, 
a broker’s cover-note coupled w ith  a broker’s 
undertaking to hold the policy when issued, for 
the defendants’ account. The plaintiffs, made a 
re-tender of the documents which, instead of a 
policy included only a certificate of insurance 
w ithout any broker’s undertaking. The de
fendants refused to take up the documents or pay 
for the goods. The further facts are fu lly stated 
in the judgment.

MacKinnon, K.C. and Pitman for the plaintiffs.

Leek, K.C. and Clavghton Scott for the defendants.

Bailhache, J .—The judgment which I  am 
about to deliver in this case is one which, sitting  
as a judge in the Commercial Court, 1 am almost 
ashamed to deliver, because I  am going to give 
effect to an objection so technical th a t I  think  
commercial men in tjhe city of London may well 
complain th at effect is given to such an objection 
in the Commercial Court. B ut I  am of opinion 
that the objection is a sound one in  law , and I  am 
bound to give effect to it, and it  is fa ta l to the 
plaintiffs’ claim.

The action arises in the following circumstances: 
B y a contract dated the 24th Oct. 1918, the plain
tiffs, Messrs. Wilson, Holgate, and Co., agreed to 
sell to the defendants, the Belgian Grain and 
Produce Company, 300 tons of Brazilian manioc 
starch. The contract was a c.i.f. contract for 
Havre. I t  was agreed that the sellers were to
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p ro v id e  m a r in e  a n d  w a r  r is k  in su ra n ce , fre e  o f 
p a r t ic u la r  ave rage , c o v e r in g  th e  v a lu e  o f  th e  goods 
as s ta te d  in  th e  in v o ic e . T h e  s ta rc h  w as  to  be  
s h ip p e d  f ro m  B r a z i l  d u r in g  th e  m o n th s  o f  N o v . 
a n d  D ec . 1918 a n d  (o r)  J a n . 1919. T h e  s ta rc h  w as  
d u ly  s h ip p e d , u n d e r th e  c o n tra c t ,  o n  b o a rd  a 
F re n c h  s h ip , th e  A va re , in  D ec. 1918, a n d  t h a t  
s h ip  w i t h  th e  goods o n  b o a rd  a r r iv e d  o f f  th e  p o r t  
o f  H a v re  o n  th e  1 8 th  J a n . 1919. A t  t h a t  t im e  
she c o u ld  n o t  be  d is c h a rg e d  a t  H a v re , a n d  w as 
o rd e re d  to  C h e rb o u rg  to  a w a it  h e r  tu r n  f o r  d isch a rg e  
a t  H a v re . T h e  vesse l re tu rn e d  to  H a v re , a n d  
a r r iv e d  th e re  th e  second t im e  a b o u t th e  3 rd  F e b . 
a n d  g o t  in t o  a d is c h a rg in g  b e r th .

T h e re  w as  som e l i t t l e  d e la y  in  th e  s h ip p in g  
d o c u m e n ts  c o m in g  fo rw a rd . T h e  b i l l  o f  la d in g  
d id  com e fo rw a rd , a n d  w as  p re s e n te d  w i t h  a n  
in v o ic e , a n d  a  b ro k e r ’s c o v e r-n o te  fo r  a n  in s u ra n c e  
fo r  th e  c o r re c t  a m o u n t b e in g  in s u re d  b y  th e  
p la in t i f fs  in  th is  case, o n  th e  7 th  F e b . 1919. O n 
t h a t  o cca s io n  tw o  o b je c t io n s  w e re  ta k e n  b y  th e  
d e fe n d a n ts , t o  th e  d o c u m e n ts  as te n d e re d . O ne 
w as w i t h  re g a rd  to  th e  in v o ic e , a n d  th e  o b je c t io n  
t o  t h a t  w as  t h a t  th e  ta re  o f  th e  bags h a d  n o t  
been d e d u c te d  fro m  th e  in v o ic e . T h a t  m a t te r  
w as d iscussed  o v e r th e  te le p h o n e , a n d  b y  a g re e m e n t 
1 p e r  c e n t, w as  ta k e n  o ff th e  in v o ic e  as re p re 
s e n tin g  th e  ta re .

T h e  o th e r  o b je c t io n  w as to  th e  co v e r-n o te . T h e  
o n ly  q u e s tio n  t h a t  has been a rg u e d  in  th is  case, 
a n d  th e  o n ly  q u e s tio n  I  h a v e  to  de c id e , is  th e  
q u e s tio n  a b o u t th e  in su ra n c e  d o c u m e n t w h ic h  
w as te n d e re d  to  th e  d e fe n d a n ts  a n d  w h ic h  th e y  
re fu s e d  to  a cce p t. T h a t  th e y  d id  o b je c t  to  th e  
c o v e r-n o te  w as  c o m m o n  g ro u n d , a n d  w h a t  th e y  
w a n te d , a n d  in s is te d  u p o n , in s te a d  o f  th e  co ve r- 
n o te  is  a lso  c o m m o n  g ro u n d . W h a t  th e y  in s is te d  
u p o n  is  exp ressed  in  th e  p la in t i f fs ’ le t te r  t o  th e  
B e lg ia n  G ra in  C o m p a n y , th e  d e fe n d a n ts , d a te d  
th e  1 0 th  F e b . 1 9 1 9 : “  R e g a rd in g  in su ra n ce , i t  
w as ag reed  t h a t  w e  s h o u ld  o b ta in  f ro m  o u r  b ro k e rs  
a n  u n d e r ta k in g  to  h o ld  in su ra n c e  p o lic ie s  a t  y o u r  
d is p o s a l.”  I n  re p ly ,  th e  d e fe n d a n ts  w ro te  a le t te r  
d a te d  th e  1 1 th  F e b . 1919, s a y in g :  “ W e  to ld  y o u  
t h a t  w e  re q u ire d  in s u ra n c e  p o lic ie s , b u t  t h a t  w e 
w o u ld ,  i f  th in g s  in  o th e r  respects  w e re  in  o rd e r, 
n o t  o b je c t  to  c e r t if ic a te s  o f  in s u ra n c e  s igne d  b y  
a  s a t is fa c to ry  b ro k e r  u n d e r ta k in g  t o  h o ld  th e  
p o lic ie s  fo r  o u r  a c c o u n t.”  T h e re fo re , o v e r th e  
te le p h o n e , i t  w as ag reed  t h a t  th e  d e fe n d a n ts  w e re  
to  be s a tis fie d  w i t h  a c e r t if ic a te  o f  in s u ra n c e  co u p le d  
w i t h  a  b ro k e r ’ s u n d e r ta k in g  to  h o ld  th e  p o lic ie s  
fo r  th e  d e fe n d a n ts ’ a cco u n t.

O n  th e  1 1 th  F e b . th e re  w as a re - te n d e r o f  d o c u 
m e n ts , a n d  1 a m  s a tis fie d  t h a t  a  c e r t if ic a te  o f 
in s u ra n c e  w as sh o w n  to  th e  d e fe n d a n ts ’ m a n a g in g  
d ire c to r .  T h e  la t te r  n o w  says t h a t  a l l  he  saw  
w as a  b ro k e r ’ s c o v e r-n o te . O n  th e  1 1 th  F e b ., 
w h ile  th e  m a t te r  w as  s t i l l  f re s h  in  h is  m in d , he 
w ro te  to  th e  p la in t i f fs  th is  l e t t e r : “  W i t h  re g a rd  
to  y o u r  re  te n d e r o f  th e  d o cu m e n ts  fo r  a b o ve  a t  
2.3(1 p .m . to -d a y ,  w e  beg  to  c o n f irm  o u r  p re v io u s  
le t te r ,  a n d  to  c a ll  y o u r  a t te n t io n  to  th e  fa c t  t h a t  
th e  te n d e r  in c lu d e d  a  c e r t if ic a te  o f  in s u ra n c e  
w h ic h  is  ir re g u la r . ”  T h e  d e fe n d a n ts ’ m a n a g in g  
d ire c to r  n o w  says t h a t  he  d id  n o t  see th e  c e r t if ic a te  
o f  in s u ra n c e , b u t  t h a t  th e  e xp re ss io n  “  c e r t if ic a te  
o f  in s u ra n c e  ”  in  t h a t  le t te r  is  a  v e rb a l in a c c u ra c y . 
H e  says t h a t  a l l  he  saw  w as  th e  b ro k e r ’ s co v e r-n o te . 
I  a m  s a tis fie d , h o w e v e r, o n  th e  ev id e n ce , t h a t  w h e n  
th e  d o c u m e n ts  w e re  re te n d e re d  th e  c e r t if ic a te  o f  
in s u ra n c e  w h ic h  w as s h o w n  to  m e w as s h o w n  a n d

te n d e re d  to  th e  d e fe n d a n ts  a n d  w as  o b je c te d  to  
b y  th e m - T h a t  c e r t if ic a te  o f  in su ra n c e  h a d  n o t  
u p o n  i t ,  n o r  w as  th e re  w i t h  i t  a n y  u n d e r ta k in g  b y  
th e  b ro k e r  to  h a n d  th e  p o lic ie s  o f  in s u ra n c e , w h e n  
p ro c u re d , to  th e  d e fe n d a n ts .

T h e  o n ly  q u e s tio n  w h ic h  I  h a v e  to  de c id e  is  
w h e th e r  th e re  w as a n  e ffe c t iv e  le g a l te n d e r  o f  th e  
d o c u m e n ts  w h ic h  th e  d e fe n d a n ts  w e re  b o u n d  to  
a cce p t. I t  has been s e tt le d  fo r  n e a r ly  f i f t y  y e a rs  th a t  
u n d e r  a  c . i . f .  c o n tra c t  th e  d o cu m e n ts  w h ic h  re q u ire  
t o  be  te n d e re d  a re  a b i l l  o f  la d in g , a n  in v o ic e , a n d  a 
o o lic y  o f  insu rance . I  re fe r to  th e  ju d g m e n t o f 
L o rd  B la c k b u rn  in  I re la n d  v .  L iv in g s to n  (1 A sp . 
M a r. L a w  Cas. 389 ; 27 L .  T .  R ep . 79 ; L .  R ep .
5 H .  L .  395), f i f t y  ye a rs  ago. I t  w as s e tt le d  th e n  
a n d  w as a p p a re n t ly  s e tt le d  la w  a t  th a t  t im e . I t  is  
p e r fe c t ly  w e ll u n d e rs to o d  t h a t  th a t  is  w h a t  _ is  
le g a lly  re q u ire d  to  be  te n d e re d  u n d e r a c .i.f .  
c o n tra c t.

A  n u m b e r o f  w itnesses o f  h ig h  s ta n d in g  in  th e  
C i ty  o f L o n d o n  h a ve  beeen ca lle d  b y  M r . M a c K in n o n  
fo r  th e  p la in t i f fs .  T h e y  h a ve  g iv e n  ev idence  th a t  i t  
is  th e  co m m o n  p ra c tic e  no w a d a ys , in s te a d  o f 
te n d e r in g  a  p o lic y  o f insu rance , to  te n d e r a  b ro k e r ’ s 
c o v e r-n o te  o r  a  c e r t if ic a te  o f  insu rance . A  c e r t i f i 
ca te  o f in su ra n ce  is  u s u a lly , b u t  n o t  a lw a ys , 
used in  a  case w h e re  th e  se lle r has a n  open o r 
f lo a t in g  p o lic y  u p o n  o th e r goods o r  goods to  a 
la rg e r e x te n t th a n  tho se  w h ic h  a re  th e  s u b je c t- 
m a t te r  o f  th e  sale, a n d  a  c e r t if ic a te  o f  insu rance  
is  used t o  show  th a t  th e  goods th e  su b je c t- 
m a t te r  o f a  p a r t ic u la r  sale a re  cove red  b y  a n  open 
o r  a  f lo a t in g  p o lic y  fo r  a  la rg e r a m o u n t. T h e  
ev idence  is  t h a t  these  b ro ke rs ’  co ve r-n o te s  a n d  th e  
c e r tif ic a te s  o f  in su ra n ce  as issued b y  b ro k e rs  in  
th is  c o u n try  a re  c o n s ta n tly  accep ted  b y  b u ye rs  
a n d  ta k e n  b y  th e m  in  p lace  o f po lic ie s  o f  insu rance . 
T h e  c e r t if ic a te  o f  insu rance  is  also used so as to  ta k e  
th e  p lace  o f  th e  b ro k e r ’s co ve r-n o te . D e a lin g  w i th  
c e r tif ic a te s  o f  in su rance , i t  m u s t b e  b o rn e  in  m in d  
th a t  I  a m  n o t  re fe rr in g  a t  a l l  to  A m e r ic a n  c e r t i f i 
cates o f in su rance , w h ic h  s ta n d  o n  a to t a l ly  d if fe re n t 
fo o tin g , a n d  a re  p o lic ie s , a n d  are  accep ted  in  th is  
c o u n try  as po lic ie s . I  a m  d e a lin g  o n ly  w i th  
b ro k e r ’ s cove r-n o te s  a n d  c e r tif ic a te s  o f in su ra n ce  as 
issued b y  b ro k e rs  in  th is  c o u n try .

I  h a ve  n o  d o u b t  t h a t  w h a t th e  w itnesses sa y  is  
p e r fe c t ly  r ig h t .  P o lic ie s  ta k e  som e t im e  to  m a ke  
o u t,  p a r t ic u la r ly  i f  th e re  a re  a n u m b e r o f u n d e r
w r ite rs  o r  seve ra l com pan ies . T h e  com pan ies  
m a ke  o u t  th e re  o w n  p o lic ie s , a n d  ta k e  t h e ir  o w n  t im e  
a b o u t i t ,  m o re  o r  less, a n d  th e  b ro k e rs  m a ke  o u t  th e  
p o lic ie s  fo r  th e  u n d e rw r ite rs . I n  e ith e r case a  
l i t t l e  t im e  is  occu p ied , a n d  w h e n  d o cu m e n ts  re q u ire  
to  be te n d e re d  w i th  p ro m p tn e ss  o n  th e  a r r iv a l o f a  
s team er, t o  a v o id  d e la y  in  d is ch a rg in g  th e  s team er 
o r  to  a v o id  in c u r r in g  expenses b y  th e  b u y e r  n o t  
b e in g  re a d y  t o  ta k e  d e liv e ry , i t  is  n o t  a lw a y s  p ra c 
t ic a b le  to  o b ta in  a c tu a l po lic ie s  o f  insu rance . T o  
fa c i l i ta te  business, b u ye rs  a re  in  th e  h a b it  o f a cce p t
in g  b ro k e rs ’ cove r-n o te s  a n d  c e r tif ic a te s  o f  insu rance , 
a n d  n o t  in s is t in g  o n  th e  po lic ies . B u t  n o  in s ta n ce  
w as g iv e n  to  m e  w here  th e re  has been a n y  co n te s t 
a b o u t i t ,  a n d  n o  in s ta n ce  has been g iv e n  to  m e in  
w h ic h  a  b u y e r has in s is te d  o n  a  p o lic y  a n d  h is  
d e m a n d  fo r  a p o lic y  has been re s is ted  a n d  he  has 
g iv e n  w a y . N o n e  o f  th e  w itnessess w h o  w ere  
ca lle d  w e re  p re p a re d  to  say t h a t  th e  b u y e r  w as 
b o u n d  to  ta k e  a n y th in g  b u t  a  p o lic y  o f insu rance . 
A l l  th e y  c o u ld  say w as th a t  so fa r  as th e y  k n e w  th is  
w as a  th in g  w h ic h  w as  c o n s ta n t ly  do ne  a n d  w as 
n e ve r re fused . A s  I  say, n o  in s ta n c e  w as g iv e n  in
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■which th e re  h a d  been a c o n te s t a b o u t i t ,  a n d  I  
t h in k  t h a t  represents  th e  t ru e  .p o s it io n . T h e  
se lle r, i f  re q u ire d , m u s t d e liv e r, a n d  be p re p a re d  to  
d e liv e r, a  p o lic y  o f  in s u ra n c e ; b u t  in  o rd e r to  
fa c i l i ta te  business th e re  has g ro w n  u p  th is  p ra c tic e  
a m ong  business m e n  o f n o t  in s is t in g  o n  th e ir  s t r ic t  
r ig h ts  to  h a ve  a p o lic y , p a r t ic u la r ly  s ince  th e  w a r, 
w h e n  th e re  w as a  sho rtag e  o f  c le rks  a n d  a su p e r
a b unda nce  o f  po lic ies . T h e y  h a ve  been ta k in g  
these co ve r-n o te s  an d  c e r tif ic a te s  o f  insurance .

I  a m  n o t  sa tis fie d  th a t  a n y  c u s to m  has a rise n  
since I re la n d  v . L iv in g s to n  (su p .) w as de c id ed  w h ic h  
o b v ia te s  th e  necess ity  fo r  a  se lle r te n d e r in g  a p o lic y  
o f  in su ra n ce  i f  th e  b u y e r re q u ire s  i t .  O f course, 
th e re  a re  o b v io u s  d iffe rences be tw een  th e  b u y e r ’ s 
p o s it io n  u n d e r a p o lic y  o f  in su rance  a n d  h is  p o s it io n  
u n d e r a b ro k e r ’s co ve r-n o te  o r  a  c e r t if ic a te  o f in s u r 
ance. W ith o u t  g o in g  th ro u g h  th e m  a ll,  I  w i l l  
m e n tio n  ju s t  one o r  tw o . U n d e r  a- p o lic y  o f  in s u r 
ance w h ic h  deals, as i t  s h o u ld  do , w i th  th e  b u y e r ’s 
o w n  c o n tra c tu a l goods, a n d  w i th  n o b o d y  else’s, 
a  b u y e r has a d ire c t  r ig h t  o f  a c t io n  o n  th e  p o lic y  
a g a in s t th e  u n d e rw r ite rs  to  th e  p o lic y . U n d e r 
a  b ro k e r ’s co ve r-n o te  he has n o  r ig h t  o f  a c tio n , as 
ia r  as I  can  see, a g a in s t a n y b o d y . I  d o u b t i f  he 
lias  a n y  r ig h t  o f  a c t io n  a g a in s t th e  b ro k e r, even 
th o u g h  th e  b ro k e r ’s c o ve r-n o te  is  indo rsed . T h e  
b ro k e r, I  sh o u ld  suppose, w as lia b le  to  h is  o w n  
p r in c ip a l,  o r  to  th e  pe rson  w h o  in s tru c te d  h im  to  
e ffec t th e  insu rance , a n d  n o t  t o  som e pe rson  to  
w h o m  th e  goods w e re  so ld . I f  th e  b u y e r h a d  a 
r ig h t  o f  a c t io n  a g a in s t th e  b ro ke rs  i t  co u ld  o n ly , 
p re s u m a b ly , be fo r  neg ligence o r fo r  som e m is 
re p re s e n ta t io n , an d  i t  is  q u ite  a d if fe re n t s o r t o f 
a c t io n  fro m  th a t  w h ic h  he w o u ld  h a ve  a g a in s t th e  
u n d e rw r ite rs .

T h e  sam e th in g  ap p lie s  to  a c e r t if ic a te  o f  in s u r 
ance. So fa r  as th e  b ro k e r ’ s co ve r-n o te  ¡3 concerned, 
an d  p o ss ib ly  a lso as fa r  as a  c e r t if ic a te  o f  in su rance  
is  concerned, th e re  is  th is  fu r th e r  p ra c tic a b le  tro u b le , 
th a t  th e  b u y e r m ig h t  be faced  w i th  som e serious 
d if f ic u lt y  as to  th e  b ro k e r ’ s ge nera l l ie n  fo r  h is  
charges a g a in s t th e  pe rson  w h o  in s tru c te d  h im  to  
ta k e  u p  th e  p o lic ie s  an d  o n  w hose b e h a lf he issued 
h is  c o ve r-n o te  o r  h is  c e r t if ic a te  o f  insu rance . 
Those are  th e  p ra c t ic a l d iffe rences be tw een  a p o lic y  
o f insu rance  a n d  e ith e r  a  co ve r-n o te  o r  a c e r tif ic a te  
o f  insu rance . I n  m y  ju d g m e n t, i t  is n o t  p ro v e d  to  
m e th a t  th e  b u y e r w as b o u n d  to  ta k e  u n d e r a c .i.f. 
c o n tra c t a n y th in g  o th e r th a n  a p o lic y  o f insu rance , 
w h ic h  p o lic y  re la tes  to  th e  goods w h ic h  a re  th e  
s u b je c t-m a tte r  o f  h is  o w n  c o n tra c t o f sale, a n d  n o t 
to  a n y  o th e r  goods a t  a ll.

T h a t  be in g , as I  u n d e rs ta n d  i t ,  th e  lega l p o s it io n  
w i th  re g a rd  to  p o lic ie s  o f insu rance , i t  is  c lea r th a t  
th e  p a rtie s  m a y  w a iv e  th e ir  r ig h t  a n d  agree th a t  
th e y  w i l l  ta k e  so m e th in g  else. I  am  sa tis fie d  in  
th is  p a r t ic u la r  in s ta n ce  th a t  th e  d e fe n d a n ts  d id  on 
th e  8 th  F eb . 1914 agree to  ta k e  s o m e th in g  else. I f  
s o m e th in g  else is  agreed to ,  a n d  i f  th e  b u y e r is 
w a iv in g  h is  r ig h t  to  ta k e  a p o lic y  a n d  is  ag ree ing  
to  ta k e  s o m e th in g  else, th a t  so m e th in g  else can  o n ly  
be fo rc e d  u p o n  h im  i f  i t  agrees a b s o lu te ly  w ith  
w h a t he lia s , in  fa c t, agreed to  ta ke . I f  th e  b u y e r is 
w a iv in g  h is  r ig h ts  to  h a ve  a p o lic y  o f  insu rance , 
a n d  is  in s is t in g  u p o n  so m e th in g  else, he  is  e n tit le d  
to  h a ve  th a t  o th e r  th in g  w h ic h  he is  in s is t in g  
upon.

T h e  d e fend an ts  w ere p re p a re d  to  ta k e  a c e r t i f i
ca te  o f in su rance  co u p le d  w i th  th e  b ro k e r ’ s u n d e r
ta k in g  to  h o ld  th e  po lic ie s , w h e n  issued, fo r  th e ir  
a cco u n t. W h a t  w as te n d e re d  to  th e m  w as a c e r t i f i

ca te  o f in su ra n ce  m in u s  th e  b ro k e r ’s u n d e rta k in g . 
I t  seems to  m e, the re fo re , th a t  th e  d e fe n d a n ts  d id  
n o t  g e t th a t  w h ic h  th e y  s t ip u la te d  fo r ,  a n d  w ere 
p re p a re d  to  ta k e , in  l ie u  o f a  p o lic y . T h e y  w ere 
e n t it le d  o r ig in a lly  t o  th e  p o lic y , a n d  th a t  th e y  d id  

ge t. T h e ir  r ig h t  t o  th e  p o lic y  w as w a iv e d  b y  
th e m  b y  s a y in g  th a t  th e y  w o u ld  ta k e  a  c e r tif ic a te  
cou p led  w i th  a  b ro k e r ’s guaran tee .

I t  seems to  m e , th e re fo re , th a t  th e  p la in t i f fs  
d id  n o t  c o m p ly  w i th  th e ir  lega l o b lig a t io n  to te n d e r 
a  p o lic y  o r  w i th  th e ir  s u b s titu te d  o b lig a t io n  to  
te n d e r a c e r t if ic a te  o f  in su ra n ce  p lu s  a  b ro k e r ’s 
gu a ran tee . I n  these c ircum stance s , m o s t re lu c ta n t ly  
s it t in g ,  as I  sa id , as ju d g e  o f th e  C o m m e rc ia l C o u rt, 
I  ha ve  to  g iv e  e ffec t to  th e  b u y e r’s o b je c tio n  in  t h i3 
case, a n d  to  g iv e  ju d g m e n t fo r  th e  d e fe n d a n ts  
w i th  costs. T ,  ,

J  udgment f o r  the defendants.

S o lic ito rs  fo r  th e  p la in t i f fs ,  K ekew ich , S m ith , a n d  
K aye .

S o lic ito rs  fo r  th e  d e fend an ts , W ill ia m  4 C ru m p  
an d  Son.

M o n d a y , Dec. 1, 1919.

(Before Bailhache, J.)
Owners of Spanish Steamship Sebastian v .

A ltos H ornos de V izcaya, (a )

C h a rte r-p a rty— C oal to  he sh ipped  in  U n ite d  Stales 
— P ro c la m a tio n  p ro h ib it in g  export except un de r 
licence— S h ipow n e r aw are o f  p ro h ib it io n — Steam er 
delayed by n o n -a r r iv a l o f  licence— L ia b i l i t y  of 

charterers.

A  S p a n ish  steamer w as chartered to  load  a cargo o f  
coal a t N o r jo lk ,  V irg in ia ,  w ith in  a  specified tim e, 
f o r  d e live ry  in  S p a in . Before the loa d in g  had been 
started a  P ro c la m a tio n  w as issued by the P res ident 
o f  the U n ite d  States p ro h ib it in g  the export o f  coal 
f ro m  the U n ite d  States to  S p a in , except under 
licence. A p p lic a t io n  f o r  a licence was im m e d ia te ly  
made by the charterers' agents, who were also agents 
f o r  the owners. P e n d in g  the a r r iv a l o f  the licence 
the lo a d in g  o f  the coal w as proceeded w ith  a n d  was 
com pleted w ith in  the specified tim e , bu t ow in g  to a 
de lay  i n  the a r r iv a l o f  the licence the s h ip  was 
de ta ined several days. 2  he sh ipow ners  c la im ed  
damages f o r  the detention.

H e ld , tha t as both the owners a n d  the charterers 
knew , through th e ir  com m on agents, o f  the character 
o f the cargo a t the tim e  o f  the sh ipm ent, an d  o f  the 
p o s s ib il ity  o f  de lay ow in g  to  the P ro c la m a tio n , i t  
cou ld  no t be sa id  th a t the charterers had com m itted  
a  breach o f  the ch a rte r-p a rty  in  lo a d in g  that 
cargo, o r th a t they shou ld  be liab le  f o r  the conse
quences o f  the delay.

Award stated in the form of a special case.
B y  a c h a r te r -p a r ty  d a te d  th e  1 8 th  M a y  1917, 

m a de  be tw een  Messrs. F . S a inz  -e In c h a u s te g u i, o f 
B ilb a o , th e  ow ne rs  o f  th e  s tea m sh ip  Sebastian, and  
A lto s  H o m o s  de  V iz c a y a , o f  B ilb a o , th e  ch a rte re rs , 
i t  w as agreed ( in te r  a l ia )  th a t  th e  sa id  s team er shou ld  
p roceed to  N o r fo lk ,  V irg in ia ,  an d  th e re  lo a d  fro m  
th e  ch a rte re rs  a f u l l  a n d  co m p le te  ca rgo  o f coal 
n o t  exceed ing  3900 to n s  n o r less th a n  3700 ton s , 
a n d  b e in g  so lo ad ed  s h o u ld  proceed to  B ilb a o , and  
th e re  d e liv e r  h e r ca rgo  o n  p a y m e n t o f  f re ig h t  a t 
th e  ra te  o f  120«. p e r to n .

(a) Reported b y  L . H . B abnes. Esq., Barrister-a t-I/aW '
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T h e  c h a r te r -p a r ty  c o n ta in e d , a m o n g s t o the rs , 
th e  fo llo w in g  clauses :

(3) The cargo to  be loaded as be low , ru n n in g  hours 
(e xc lu d ing  b u nke rin g  tim e ) com m encing w hen w r it te n  
no tice  is  g iven  o f steamer being co m p le te ly  d ischarged 
o f in w a rd  cargo and b a lla s t in  a ll he r ho lds and 
ready to  load , such no tice  to  be g iven  between 
business hours o f 9 a.m . and 5 p .m . o r 1 p .m . on 
S aturdays.

I f  de ta ined longer charterers sha ll pa y  dem urrage 
a t the  fo llo w in g  ra te  : 2501. pe r ru n n in g  day.

A n y  tim e  lo s t th ro u g h  r io ts , s trikes , lock-ou ts, or 
any d ispu te  between m asters and m en occasioning a 
stoppage o f p itm e n , tr im m e rs , o r o th e r hands con
nected w ith  the  w o rk in g  o r d e live ry  o f the  coal fo r  
w h ich  the  steam er is stem med, o r b y  reason o f accidents 
to  m ines o r m ach inery , obstruc tions on the  ra ilw a y  
o r in  th e  docks, o r b y  reason o f floods, frosts , fogs, 
storm s, o r an y  cause beyond the  c o n tro l o f the  
charterers, n o t to  be com puted  as p a r t  o f the  load ing 
tim e  (unless an y  cargo be a c tu a lly  loaded d u rin g  such 
tim e ). I n  case o f p a r t ia l ho lid a y  o r p a r t ia l stoppage 
o f c o llie ry  o r co llie ries fro m  an y  o r e ith e r o f the  
aforenam ed causes, th e  la y  hours  to  be extended 
p ro p o rtio n a te ly  to  th e  d im in u tio n  o f o u tp u t a ris ing 
fro m  such p a r t ia l h o lid a y  o r stoppage, b u t no deduction  
o f tim e  sha ll be a llow ed fo r  stoppages unless due 
no tice  be g iven  a t th e  t im e  to  the  m aster o r owner. 
I n  the  event o f ar.y  stoppage o r stoppages aris ing  
fro m  an y  o f th e  above causes co n tin u in g  fo r  the  
p e riod  o f s ix  ru n n in g  days fro m  the  tim e  o f the  vessel 
being ready to  load , th is  cha rte r sha ll, p rov ided , 
however, th a t no cargo sha ll have been shipped on 
bo a rd  th e  steam er p rev ious to  such stoppage o r 
stoppages, become n u ll and vo id .

I n  th e  event o f such stoppage o r stoppages com 
m encing a fte r  th e  Vessel is  ready to  load  and con
tin u in g  fo r  s ix  ru n n in g  days, th e n  th is  ch a rte r sha ll, 
a t th e  e x p ira tio n  o f such period, p rov ided  th a t no 
cargo sha ll have been shipped on bo a rd  the  steamer 
p r iv io u s  to  such stoppage o r stoppages, become n u ll 
and  vo id .

I f  a t the  com m encem ent o f such stoppage o r 
stoppages the  steam er is on dem urrage, then  p rov ided  
th a t  no cargo has been shipped and the  stoppage 
extends to  n o t less th a n  75 per cent, o f the  collieries 
w o rk in g  steam coal (in c lu d in g  the  c o llie ry  w o rk in g  
the  coal fo r  w hich the  steam er is stem m ed), the  charterers 
m ay, a t  an y  t im e , d u rin g  such stoppage a fte r the  
e x p ira tio n  o f three  days fro m  the  com m encem ent 
the reo f, g ive  th ree  days’ w r it te n  no tice  th a t th e y  are 
prepared to  cancel th is  cha rte r, and  fro m  and a fte r 
the  e x p ira tio n  o f such no tice  no fu r th e r  dem urrage 
sha ll be payable  in  respect o f the  t im e  lo s t th roug h  
such stoppage, b u t the  charterers sha ll pa y  dem urrage 
up  to  the  e x p ira tio n  o f such notice. O n re ce ip t o f 
such no tice  the  steam er m a y  e ith e r the reupon sa il 
o r th e  owners m a y  w ith in  tw e n ty -fo u r hours o f its  
re ce ip t g ive  th e  charterers w r it te n  no tice  o f th e ir  
in te n tio n  th a t  th e  steam er sha ll rem a in  u n t i l  the  
te rm in a tio n  o f th e  stoppage, and in  such event the  
charterers sha ll, upon  the  te rm in a tio n  o f the  stoppage, 
load  th e  steam er under th is  cha rte r, he r la y  hours 
com m encing a t  7 a.m . o f th e  da y  on w h ich  such 
co llie ries genera lly  re s ta rt w o rk . I n  the  event o f 
the  owners n o t g iv in g  such no tice  as above m en
tion ed , th e n  upon p a ym en t o f the  dem urrage due 
to  th e  steam er th is  ch a rte r sha ll become n u ll and 
vo id .

A n y  question a ris in g  under th is  clause sha ll be 
re fe rred  to  a com m ittee  in  L o ndon  consis ting o f 
one shipow ner, to  be n o m ina te d  b y  the  owners, and 
one c o llie ry  owner, to  be nom ina ted  b y  the  charterers, 
and  should  th e y  be unable  to  agree th e  decision o f 
an um p ire  selected b y  the m  sha ll be fina l.

Y o n  X I V . ,  N  S.

(7) The act of God, the K in g ’s enemies, restraints of
princes and rulers, and perils of the sea excepted.

A lso fire , b a r ra t ry  o f th e  m aster and crew, p ira tes, 
co llis ions, s trand ings, and  accidents o f na v ig a tio n , 
o r la te n t defects in  o r accidents to  h u ll and  (o r) 
m ach ine ry  and (o r) bo ile rs  a lw ays excepted, even 
when occasioned b y  the  negligence, d e fa u lt, o r  e rro r 
in  ju d g m e n t o f the  p ilo t ,  m aster m ariners, o r o the r 
persons em ployed b y  the  sh ipow ner, o r fo r  whose 
acts he is responsib le, n o t re su lting , however, in  any 
case fro m  w a n t o f due d iligence b y  the  ow ner o f the  
sh ip , o r b y  the  sh ip ’s husband o r m anager. The 
owners sha ll n o t be lia b le  fo r  a n y  de lay  in  th e  com 
mencem ent o r p rosecution o f the  voyage due to  a 
general s tr ik e  o r lo c k -o u t o f seamen o r o th e r persons 
necessary fo r  the  m ovem ent o r n a v ig a tio n  o f th e  
vessel. Charterers n o t answerable fo r  an y  negligence, 
d e fau lt, o r e rro r in  judg m en t o f tr im m e rs  o r stevedores 
em ployed in  load ing  o r d ischarg ing th e  cargo. The 
steamer has lib e r ty  to  c a ll a t any p o rts  in  an y  order, 
to  sa il w ith o u t p ilo ts , to  to w  and assist vessels in  
distress, and  to  devia te  fo r  the  purpose o f saving life  
and p ro p e rty .

(8) The cargo to  be take n  fro m  alongside b y  con
signees a t p o r t  o f discharge free o f expense and r is k  
to  the  steamer, Sundays and ho lid ays  excepted as 
b e lo w ; i f  longer deta ined, consignees to  pa y  steam er 
dem urrage a t the  ra te  o f 250l.  pe r ru n n in g  da y  (o r 
pro ra ta  fo r  p a r t  the reo f), t im e  to  commence when 
steamer is ready to  un load  and w r it te n  no tice  g iven , 
w he the r in  b e rth  o r no t. I n  case o f s trikes , lock-ou ts , 
c iv i l  com m otions,' o r an y  o th e r causes o r 
accidents beyond the  c o n tro l o f the  consignees w h ich  
p reven t o r de lay  the  d ischarg ing, such tim e  is n o t 
to  coun t, unless the  steam er is a lready on dem urrage. 
Consignees to  effect the  discharge o f th e  cargo, steamer 
p a y in g  one peseta pe r to n  o f 20cwt. o r 1015 k ilo s , 
and  p ro v id in g  o n ly  steam, steam w inches, w inchm en, 
gins, and  fa lls .

T h e  fo llo w in g  a d d e n d u m  w as in c o rp o ra te d  in to  
th e  f i r s t  p a ra g ra p h  o f clause 3, a n d  a lso in to  
clause 8 o f th e  c h a r te r -p a r ty  :

E ig h t w o rk in g  days, Sundays and ho lid a ys  excepted, 
to  be a llow ed charterers fo r  co m p le ting  the  load ing  
and d ischarging.

B y  a n  a g reem en t d a ted  th e  1 0 th  D ec. 1917, 
be tw een  th e  ow ners  a n d  th e  ch a rte re rs , th e  d is 
p u te s  a n d  d iffe rences w h ic h  h a d  a rise n  be tw een 
th e m  w ere  re fe rre d  to  tw o  a rb it ra to rs ,  w h o , a t  th e  
re q u e s t o f th e  p a rtie s , s ta te d  th e ir  a w a rd  in  th e  
fo rm  o f  a specia l case:

Special Case.
U pon  the  hearing  o f the  a rb it ra t io n  the  fo llo w in g  

facts  were a d m itte d  o r p roved  to  o u r sa tis fa c tion , 
nam e ly  :

(1) O n the  9 th  day o f J u ly  1917 the  P res ident o f 
the  U n ite d  S tates o f A m erica  issued a P ro c la m a tio n  
w hereby i t  became u n la w fu l to  e xp o rt fro m  o r sh ip  
fro m  o r ta ke  o u t o f the  U n ite d  S tates o f A m erica  to  
(in te r a lia )  S pain, he r colonies, possessions o r  p ro 
tecto ra tes ce rta in  a rtic les, in c lu d in g  coa l, except under 
licence fro m  th e  A m erican  G overnm ent, w h ich  
P roc lam a tion  came in to  force on the  15 th da y  o f 
J u ly  1917.

(2) (a) T h a t on the  sa id  P roc lam a tion  com ing to  
the  know ledge o f the  shippers, the  Pocohontas 
F u e l C om pany Inco rpo ra te d , on the  11 th da y  o f J u ly  
1917, th e y  on th a t  da te  made a p p lica tio n  to  the  
B ureau o f Fo re ign  and D om estic  Commerce D iv is io n  
o f E x p o r t  Licences, in  W ash ing ton , fo r  th e  necessary 
licence to  e x p o rt 15,050 tons o f coal to  th e  charterers 
in  steamers the n  expected to  a rrive , w h ich  inc luded 
th is  steamer,

(b) T h a t th e  steamer a rr iv e d  a t N o rfo lk  (V irg in ia ) 
on the  14 th day o f J u ly  1917, and was ready to  load 
a t 9 a.m . on the  l f i t h  (lay  o f J u ly  1917.

4  D
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(c) T h a t the  load ing  o f the  coal was com pleted 
a t  3.30 a .m . on  the  18 th day o f J u ly  1917, and the  
b i l l  o f lad in g  under w h ich  the  coal was shipped was 
signed on th a t  day.

(d ) T h a t subsequently the  steam er was m oved, 
on th e  in s tru c tio n s  o f th e  shippers (w ho in fo rm e d  he r 
m is te r  th a t  i t  had  been arranged between th e  owners 
and th e  charterers th a t  a  pa rce l o f general cargo 
shou ld  be sh ipped) to  th e  M erchandise P ie r, where 
the  charte rers sh ipped 116,231 k ilo s  o f general cargo, 
the  load ing  o f w h ich  was com pleted a t 6 p .m . on the  
18th da y  o f J u ly  1917.

(e) T h a t the  t im e  occupied in  load ing , exc lus ive o f 
b u nke rin g  tim e , was tw o  days fo u r  and a h a lf  hours.

(/) T h a t d u rin g  th e  t im e  the  steam er was load ing  
her cargo he r m aster in fo rm e d  th e  Pocohontas Fuel 
C om pany In co rp o ra te d  (w ho were ac tin g  in  th e  d u a l 
ca p a c ity  o f agents fo r  th e  charterers and agents fo r  
the  owners) th a t  i t  was conven ien t to  p repare fo r  the  
clearance o f the  steamer, and  the  Pocohontas Fuel 
C om pany In c o rp o ra te d  re p lied  th a t th e y  were a w a itin g  
th e  re ce ip t o f th e  e x p o rt licence fo r  w h ich  th e y  had 
on  th e  11 th da y  o f J u ly  1917 made a p p lica tio n  to  
W ash ing ton , and w h ich  th e y  expected to  receive 
d a ily .

(s) T h a t the  licence fro m  the  A m erica n  G overnm ent 
p e rm itt in g  th e  e xp o rt o f the  cargo shipped in  the  
steam er was n o t received u n t i l  the  a fte rnoon  o f the  
1st da y  o f A u g u s t 1917, a lth ough  accord ing to  th e  sa id  
B ureau o f Fo re ign  and D om estic Commerce a licence 
fo r  th e  sh ipm en t o f 15,000 tons had  been m a ile d  fro m  
W ash ing ton  some days earlie r.

(h) T h a t th e  steam er was cleared a t the  Custom  
House under the  e x p o rt licence and was au thorised  
to  sa il fro m  N o r fo lk  (V irg in ia ) a t 5 p .m . on the  2nd 
da y  o f A u g u s t 1917.

(*) T h a t the  steamer was de ta ined w a it in g  the  
re ce ip t o f the  e x p o rt licence fro m  6 p .m . on the  
18th day o f J u ly  1917, w hen the  load ing  o f the  general 
cargo was com pleted , u n t i l  5 p .m . on th e  2nd A ugu s t 
1917, a pe riod  o f fou rteen  days tw e n ty -th re e  hours.

(?) T h a t th e  steam er a rr ive d  a t B ilb a o  on the  
21st da y  o f A ugu s t 1917 and was re ady  to  d ischarge her 
cargo a t 9 a.m . on th e  22nd day o f A ugu s t 1917v b u t 
ow ing  to  a s tr ik e  the n  p re v a ilin g  a t th a t p o rt, d is 
cha rg ing  was n o t com menced u n t i l  6 a.m . on the . 
2 9 th  da y  o f A ug. 1917. The d ischarg ing was com 
p le te d  a t 2 p .m . on the  8 th  Sept. 1917.

(k ) T h a t th e  steam er lo s t a p p ro x im a te ly  seven 
days a t B ilb a o  in  consequence o f the  said s trike .

( l)  T h a t the  charterers were p a id  b y  th e  receivers 
o f th e  general cargo fre ig h t a t the  ra te  o f 250s. a to n  
on the  116,231 k ilo s  carried  in  the  steamer.

6. W e ho ld  :

(a) T h a t th e  p ro h ib it in g  o f the  e x p o rt o f cargoes 
o f coal u n t i l  licences had  been g ran te d  b y  the  A m erican  
G ove rnm ent was consequent on the  U n ite d  S tates 
o f A m erica  be ing in  a  s ta te  o f w a r and  was a 
c ircum stance e n tire ly  beyond the  c o n tro l o f the  
charterers.

(b) T h a t the  necessary steps to  o b ta in  the  e xp o rt 
licence to  sh ip  th e  sa id  cargo were take n  in  due tim e  
and  e ve ry th in g  possib le was done to  o b ta in  the  licence 
w ith  th e  least possible de lay.

(c) T h a t the  charterers on rece iv ing  no tice  o f the  
steam er’s readiness were e n tit le d  to  load  the  steamer 
before licence had been received, and in  so do ing  
d id  n o t c o m m it a breach o f th e  ch a rte r-p a rty .

(d ) T h a t in  th e  circum stances the  c h a rte r-p a rty  
w o u ld  n o t, in  th e  event o f no cargo ha v in g  been 
shipped fo r  a  pe riod  o f s ix  ru n n in g  days fro m  the  
t im e  th e  steam er was re ady  to  load , have been n u ll 
and  v o id  w ith in  th e  m eaning o f clause 3 o f the  cha rte r- 
p a r ty , unless fa ilu re  to  sh ip  had arisen fro m  one of 
the  causes specified in  th a t clause, nam ely, r io ts , 
s trikes , & c., w h ich  p reven ted  the  w o rk in g  o r d e live ry  
o f coals fo r  w h ich  the  steam er was stem med. The 
cargo was a va ila b le  fo r  sh ipm en t and the  steamer

was loaded e xp ed itiou s ly , and  th is  pa rag raph  of 
clause 3 does n o t a p p ly .

(e) T h a t th e  de lay  in  the  steam er’s sa ilin g  a fte r 
the  cargo had  been sh ipped was e n tire ly  due to  the  
said P roc lam a tion  and the  de lay in  the  issu ing o f the  
necessary licence b y  the  B ureau o f Fo re ign  and 
D om estic Commerce, D iv is io n  o f E x p o r t Licences, 
and was “  a re s tra in t o f princes and ru le rs  ”  w ith in  
the  m eaning o f clause 7 o f th e  c h a rte r-p a rty , and  the  
charterers are under no l ia b i l i t y  to  the  owners in  
connection th e re w ith .

(/)  T h a t save as is he re ina fte r m entioned . . . the  
charterers d id  n o t co m m it an y  breach o f the  charte r- 
p a r ty , and  th e y  fu lf i l le d  th e ir  ob lig a tion s  thereunder.

(?) T h a t in  connection w ith  the  load ing  o f the  steam er 
no dem urrage o r damages fo r  d e ten tio n  are due to  
the  owners.

The a rb itra to rs  fu r th e r  he ld  :

(h ) T h a t the  t im e  occupied in  load ing  and d is 
cha rg ing exceeded the  la y  days b y  three  days eighteen 
and a h a lf hours.

(») T h a t the  charterers were n o t e n tit le d  to  sh ip  
an y  cargo b u t coal in to  th e  steam er and th a t  in .s o  
do ing  th e y  co m m itte d  a breach o f the  ch a rte r-p a rty .

T h e  q u e s tio n  fo r  th e  c o u r t w as w h e th e r th e  
a rb it ra to rs  w ere  r ig h t  in  h o ld in g  as se t o u t  in  p a r. 6 
o f  th e ir  aw a rd .

S u b je c t t o  th e  o p in io n  o f  th e  c o u r t th e y  aw arded  
th a t  th e  ch a rte re rs  p a y  to  th e  ow ners o f  th e  Sebas
t ia n  :

(a) 9421. 14s. 2d., be ing th ree  days e ighteen and a 
h a lf  hours ’ dem urrage a t the  ra te  o f 250k a day.

(b) 250s. a to n  on the  116,231 k ilo s  o f general 
cargo ca rried  in  the  steam er in  breach o f the. te rm s o f 
the  sa id  ch a rte r-p a r ty , less a n y  fre ig h t w h ich  has 
been p a id  b y  th e  charterers to  the  owners in  respect 
o f the  general cargo.

R. A .  W rig h t, K .C . a n d  G. P . L a n g to n  fo r  th e  
ow ners .— I t  w as th e  d u ty  o f  th e  ch a rte re rs  to  load  
a cargo  w h ic h  w as f i t  to  be c a rr ie d  w ith o u t  th e  r is k  
o f  d e te n tio n . H e re  th e  cargo , o w in g  t o  th e  P ro 
c la m a tio n , w as a “  dangerous ”  ca rgo  in  th e  sense 
th a t  th e  lo a d in g  o f i t  w o u ld  cause th e  sh ip  to  be 
d e ta in e d  u n t i l  th e  licence  w as o b ta in e d  : B y  lo a d in g  
th e  coa l th e  ch a rte re rs  W a rra n te d  th a t  i t  w as n o t 
a “  dangerous ”  ca rgo , th e y  th e re fo re , h a d  com 
m it te d  a  b reach  o f th e ir  d u ty  and  w ere  lia b le  fo r  th e  
d e la y . T h e  ch a rte re rs  w ere  n o t  p ro te c te d  b y  th e  
p ro v is io n  as to  “  R e s tra in t  o f P rin ce s ,”  as th e  
exce p tio n s  in  clause 7 o f th e  c h a r te r -p a r ty  w ere  n o t 
m u tu a l,  b u t  fo r  th e  b e n e fit o f th e  ow ne rs  o n ly . T h e y  
re fe rre d  to

M itc h e ll, C olls, a n d  Co. v . Steel B ro th e rs  a n d  Co. 
L im ite d ,  13 A sp . M a r. L a w  Cas. 497 ; 115
L . T . R ep. 606 ; (1916) 2  K .  B . 610 ;

B rass  v . M a it la n d ,  0 E l.  &  B l.  471 ;
D u n n  and. others v . B u c k n a ll B ro thers, 9 A sp . 

M a r. L a w . Cas. 336 ; 87 L .  T . Rep. 497 ; 
(1902) .2 K .  B . 614 ;

B a rk e r  v . Hodgson, 3  M . &  S. 267 ;
Jacobs  v . C re d it L y o n n a is , 50 L .  T . R ep . 1 9 4 ; 

12 K .  B . D iv .  589 ;
B rae m oun t S team ship C om p any  L im ite d  v. 

A n d re w  W e ir a n d  Co., 11 A sp . M a r. L a w  
Cas. 3 4 5 ; 102 L .  T . R ep . 73 ;

B la ckb 'irn . B o b b in  C om p any  v . A lle n  a n d  Sons, 
119 L .  T . R ep. 215 ; (1918) 2 K .  B . 467.

M a c K in n o n , K .C . a n d  S ir  Robert A ske  fo r  th e  
ch a rte re rs .— I t  is a d m it te d ly  th e  d u ty  o f  ch a rte re rs  
w h o  k n o w  o f c e r ta in  dangers  o r d if f ic u lt ie s  t h a t  m a y  
ensue fro m  lo a d in g  a c e r ta in  ca rgo  to  w a rn  th e  
sh ipo w ne rs  w h o  are in  ig n o ra n ce  o f th e  c irc u m -
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stances, b u t  he re  a ll th e  fa c ts  w e re  k n o w n  e q u a lly  
b y  b o th  p a rtie s , a n d  th e  ch a rte re rs  w e re  n o t  lia b le . 
U n d e r th e  c h a r te r -p a r ty  th e  c h a rte re rs  w ere 
b o u n d  to  lo a d  th is  spec ific  cargo, a n d  th e  d e te n tio n  
o f th e  s h ip  w as caused b y  c ircum stance s  e n t ire ly  
b e yo n d  th e ir  c o n tro l,  a n d 'th e y  h a d  c o m m itte d  n o  
b reach  o f th e ir  o b lig a tio n . I t  w as n o t  necessary 
to  re ly  u p o n  th e  clause as to  re s t ra in t  o f princes. 
T h e y  re fe rre d  to

Acatos  v . B u rn s ,  3 E x . D iv .  282 ;
B a n f id d  v . Goole an d  Sheffie ld rl  ra n s p o r l C om 

p a n y  L im ite d ,  103 L .  T . R ep. 201 ; (1910)
2 K .  B . 94 ;

F o rd  y . Cotesworth, 23 L .  T .  R ep. 165 ; L .  R ep.
5 Q. B . 544 ;

C u n n in g h a m  v . B u n n ,  3 A sp . M a r. L a w  Gas. 
5 9 5 ; 38 L .  T . R ep. 631 ; 3 0 . P . D iv .  443.

W righ t, K .C ., in  re p ly .
Bailhache, J .— T h is  case com es be fo re  m e  up o n  

a n  a w a rd  s ta te d , a n d ,u p o n  th e  fa c ts  th e  case is  a 
s im p le  one, b u t  on  th e  la w  i t  is  n o t  so s im p le . 
T h e  c h a r te r -p a r ty  in  q u e s tio n  w as m a d e  be tw een  
S pan ish  ge n tlem e n , a n d  fo r  th e  p u rp o s e ‘o f c a r ry in g  
coa l, w h ic h  w as to  be  lo ad ed  a t  th e  p o r t  o f N o r fo lk ,  
in  A m e r ic a , a n d  sh ip p e d  to  a S pan ish  p o r t ,  b u t  
th e  a r b it ra t io n  w as to  be  a n  E n g lis h  a rb it ra t io n .

T h e  fa c ts  a re  these. T h e  c h a r te r -p a r ty  w as m ade 
o n  th e  1 8 th  M a y  1917, a t  B ilb a o , and  th e  s tea m sh ip  
Sebastian  w as to  proceed to  N o r fo lk ,  V irg in ia ,  and  
lo a d  a  ca rgo  o f coa l an d  c a r ry  i t  to  B ilb a o  a n d  th e re  
d ischarge . She w as to  lo a d  in  e ig h t w o rk in g  days, 
h o lid a y s  exce p ted , a n d  b y  a clause in  th e  ch a rte r- 
p a r ty  th e re  w as a lso a n  e xc e p tio n  in  th e  case o f r io ts , 
s tr ike s , & c ., excu s in g  th e  ch a rte re rs  f ro m  d e la y  in  th e  
e ve n ts  e n u m e ra te d  in  th a t  clause. C lause 7 deals 
w i th  th e  a c t o f  G od, th e  K in g ’ s enem ies, re s tra in t  o f 
p rin ces , a n d  v a r io u s  o th e r  exceptions. I t  appears 
th a t  a f te r  th e  c h a r te r -p a r ty  w as e n te re d  in to  
th e re  w as a  P ro c la m a tio n  m a de  b y  th e  P re s id e n t o f 
th e  U n ite d  S ta tes , e a r ly  in  J u ly  1917, p ro h ib it in g  
th e  e x p o r t o f coa l f ro m  A m e r ic a  to  S pa in  e xce p t 
u n d e r licence. T h is  cam e in to  fo rce  o n  th e  1 5 th  
J u ly  1917. T h e  Sebastian  a r r iv e d  a t  N o r fo lk  o n  th e  
1 4 th  J u ly ,  a n d  w as re a d y  to  lo a d  o n  th e  1 6 th  J u ly  
a n d  th e  coa l w as lo a d e d  w i th in  h e r la y  days. T h e  
lo a d in g  a t  N o r fo lk  w as done w i th  e x tra o rd in a ry  
ra p id i ty ,  b u t  th o u g h  th e  lo a d in g  w as done w e ll 
w ith in  th e  la y  days, th e re  w as a c e r ta in  a m o u n t o f 
d e la y  w h ic h  arose fro m  th e  fa c t  t h a t  a lth o u g h  th e  
c h a rte re rs ’ agents a p p lie d  fo r  th e  necessary licence, 
th e y  d id  n o t  in  fa c t  succeed in  g e tt in g  i t  u n t i l  th e  
1st A u g ., w i th  th e  re s u lt  th a t  th e  Sebastian  w as 
de la yed  fo r  a p e r io d  o f fo u rte e n  da ys  tw e n ty - th re e  
h o u rs , o r , ro u g h ly , f if te e n  days. I  do  n o t  th in k  
i t  w as co n te s te d  th a t  i t  w as th e  o b lig a t io n  o f th e  
ch a rte re rs  to  p ro c u re  th e  licence , a n d  th e  a rb it ra to rs  
ha ve  fo u n d  th a t  th e y  to o k  a l l  reasonab le  steps to  
g e t th e  licence , a n d  so fa r  as th e y  w e re  concerned 
th e re  w as n o  d e la y . I n  these c ircum stance s , th e  
ow ners c la im e d  e ith e r  d e m u rra g e  o r dam ages fo r  
d e te n tio n  fo r  th e  p e r io d  d u r in g  w h ic h  th e  Sebastian  
w as d e ta in e d  a f te r  th e  lo a d in g  o f th e  coa l o n  b o a rd  
u n t i l  th e  licence  w as o b ta in e d — fif te e n  days. T h e  
tw o  a rb it ra to rs  agreed o n  th e ir  a w a rd , a n d  decided 
a g a in s t th e  ow ners ’ co n te n tio n .

T h e  p o s it io n  w as th is ,  th a t  w hen  th e  Sebastian  
a r r iv e d , o r  im m e d ia te ly  a f te r  she a r r iv e d , a n d  
be fore  she h a d  fin ish e d  th e  lo a d in g , th is  coa l w as a 
ca rgo  w h ic h  i t  w as u n la w fu l fo r  h e r to  c a r ry  f ro m  th e  
U n ite d  S ta tes  t o  S pa in . T h e re  w as a n  in te rv e n in g  
i l le g a li ty  of th e  la w  of A m e r ic a  w h ic h  p re v e n te d

th e  ca rgo  b e in g  c a rr ie d , a n d  M r. W r ig h t  has a rgued  
th a t  th e  ca rgo  h a d  becom e a  dangerous ca rgo , n o t  
in  th e  o rd in a ry  sense o f th e  w o rd  dangerous, b u t  
dangerous because i t  w as a cargo  o f  a  ch a ra c te r 
w h ic h  w as b o u n d  to  cause d e te n tio n  o f th e  
s h ip ; a n d  he  a rgued  th a t  i t  w as th e  d u ty  o f  th e  
c h a rte re r o f th e  s h ip  to  lo a d  a ca rgo  t h a t  she co u ld  
c a r ry  w ith o u t  d e la y  to  h e r p o r t  o f d e s tin a tio n . 
N o w  there® h a ve  been m a n y  cases de c id ed  u p o n  
th a t  q u e s tio n  o f th e  lo a d in g  o f a  “  dangerous ”  
cargo, u s in g  th a t  w o rd  in  th e  sense in  w h ic h  
M r. W r ig h t  uses i t  a n d  in  w h ic h  I  use i t  in  
g iv in g  ju d g m e n t in  th is  case ; b u t  th e  cases re fe rre d  
to , and  so fa r  as I  k n o w , a l l  those  cases, h a ve  been 
cases in  w h ic h  th e re  has been p e c u lia r kno w le d g e  
o n  th e  p a r t  o f th e  sh ip p e r a n d  ig no ran ce  
o n  th e  p a r t  o f th e  sh ip o w n e r. S om e tim es  i t  has 
been a  q u e s tio n  w h e th e r th e  ca rgo  w as dangerous in  
th e  o rd in a ry  sense o f th e  w o rd , som etim es w h e th e r 
i t  w as c o n tra b a n d  o r  n o t. I n  a  case M itc h e ll, Colts, 
and  Co. v . Steel (13 A sp. M a r. L a w  Cas. 497 ; 115 
L . T . R ep. 6 0 6 ; (1916) 2 K .  B . 610), be fo re  A tk in ,

1 L .J . ,  A tk in ,  J . ,  as he th e n  was, i t  w as a qu e s tio n  
o f a cargo , e q u a lly  k n o w n  to  b o th  p a rtie s , o f 
rice , b u t  th e  da ngerous n a tu re  o f th e  r ic e  arose 
because i t  c o u ld  n o t  be  c a rr ie d  to  a p a r t ic u la r  
p o r t  w ith o u t  d e la y , o w in g  to  th e  p e rm iss ion  o f 
th e  B r i t is h  G o v e rn m e n t b e in g  re q u ire d  ; th is  was 
k n o w n  to  th e  cha rte re rs , b u t  n o t  to  th e  sh ipow ners .

I  th in k  th e  la w  is  th a t  in  a  case w here  b o th  p a rtie s  
c o n tra c t to  c a r ry  a  spec ific  ca rgo , th e  n a tu re  o f 
w h ic h  is  k n o w n  to  b o th  o f th e m , a n d , w h e n  th a t  
ca rgo  is  loaded , th e  d if f ic u lt ie s  t h a t  th e re  m a y  be 
in  th e  w a y  o f  th e  cargo  be in g  fo rw a rd e d  are  e q u a lly  
k n o w n  to  b o th  o f  th e m — in  a case l ik e  th a t  th e  
ch a rte re r does n o t  c o m m it  a n y  b reach  in  lo a d in g  
t h a t  ca rgo  w h ic h  he  has so c o n tra c te d  to  lo a d , I n  
th is  case th e  cargo  w as lo ad ed  a t  N o r fo lk ,  V irg in ia ,  
b y  th e  sh ippers , th e  P ocohon tas F u e l C om p any , 
w h o  a c te d  as agents fo r  b o th  th e  sh ipo w ne rs  a n d  
th e  cha rte re rs . W h a te v e r w as k n o w n , th e re fo re , 
t o  th e  ch a rte re rs  w as e q u a lly  k n o w n  to  th e  ow ners 
th ro u g h  th e ir  agents in  V irg in ia ,  th e y  be ing  th e  same 
persons. I t  seems, th e re fo re , th a t  th is  is  a case o f a 
cargo  ta k e n  on  b o a rd  a n d  load ed  w i th  k n o w n  d is 
a b il it ie s , a n d  ta k e n  o n  b o a rd  b y  th e  sh ip o w n e r w i th  
e q ua l kno w le dge .

U nder these circumstances i t  seems to  me th a t  
the  pos ition  o f the charterers was t h is : T h e y  had 
become bound to  ob ta in  th is  licence, and i t  wa3 th e ir 
d u ty  to  ob ta in  i t  w ith o u t unreasonable delay, 
and the a rb itra to rs  have found th a t th e y  d id  ob ta in  
the  licence to  e xpo rt th is  coal fro m  the  U n ite d  States 
to  Spain w ith o u t any delay, and th a t th e y  d id  a ll 
th a t  was necessary to  proceed w ith  th e  m atte r, and 
in  these circumstances i t  appears to  me im possible 
to  h o ld  th a t  th e  consequences o f th e  delay in  th is  
case should fa ll on the  charterers ra th e r th a n  on the 
shipowners.

W h a t th e  p o s it io n  w o u ld  ha ve  been i f  th e  P ro 
c la m a tio n  h a d  been ab so lu te  i t  is  a  l i t t l e  d i f f ic u lt  
to  see. One w o u ld  suppose th a t  in  a  case l ik e  th a t  
th e  P ro c la m a tio n  m ig h t  h a ve  been tre a te d  as a 
f ru s t ra t io n  o f th e  a d ve n tu re . H o w e v e r, th a t  p o in t  
does n o t  a rise , because th e  sh ipo w ners  h a d  k n o w 
ledge a t  th e  t im e  th e ir  agen ts  to o k  o n  bo ard  th is  
cargo— w h ic h  w as th e  cargo  c o n tra c te d  to  be sh ipp ed  
— o f a l l  th e  d if f ic u lt ie s  a n d  dangers.

A  fu r th e r  p o in t  w as ta k e n  o n  th e  p a r t  o f th e  
ch a rte re rs , t h a t  th e  c h a r te r -p a r ty  co n ta in s  an  
e xc e p tio n  in  th e  case o f re s tra in ts  o f  p rin ces , & c., 
a n d  i t  is  sa id  th a t  th is  P ro c la m a tio n  w as a re s tra in t
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of princes, and that even if the first point was 
wrong they were right on this and ought to be ex
cused.  ̂As to that I  do not desire to express any 
final opinion, because I  think their first point is right. 
-But I  should like to say this, that there is con
siderable difficulty in reading clause 7, beginning:

Act of God, the K ing’s enemies, restraints of 
pLinces, &c., as a mutual clause, the difficulty being 
that there is an exception clause (clause 3}, where the 
exceptions are clearly the charterers’ exceptions, 
and it  looks, therefore, as if clause 3 is the charterers’ 
clause and clause 7 the shipowners’ clause. I t  is 
true there is an exception in clause 7 for the char
terers, but th at is an exceptional exception, and it  
seems to me that in the present circumstances I  
ought not to draw the inference that clause 7 is a 
mutual clause. I  do not say that it  is or that it  is 
not. There seems to be some difficulty about it, 
and I  desire to keep that point open to be decided 
when it  arises. I  decide the case on this ground, 
that under the circumstances of the case the char
terers committed no breach of the contract.

Solicitors for the owners, William A. Crump 
and Sons, for Gilbert Robertson and Co., Cardiff.

Solicitors for the charterers, Botlerell and Roche, 
for Botterell, Roclic, and Temperly, Newcastle.

Thursday, Dec. I I ,  1919.

(Before Bailhache, J.)

Owners of Steamship R ichard de L arrinaga v .

Admiralty Commissioners, (a)
Policy— War risks— “ Consequences of hostilities or 

warlike operations ”■—Merchant vessel with convoy 
— Steaming without lights by Admiralty orders—  
Collision with warship proceeding to take up 
escort duly— Whether a warlike operation.

A steamship which was insured by one set of under
writers against war risks, and by another set of 
underwriters against marine risks, was ‘proceeding 
in a convoy at night without lights, by orders of the 
Admiralty, when it came into collision with a war
ship also proceeding without lights. The warship 
was on its way to a certain port to take up duty as an 
escort to a convoy. The question referred to the 
arbitrator was whether the collision was the conse
quence of tear or marine risks. The arbitrator 
held that neither vessel was guilty of negligence and 
that the war risk underwriters must bear the loss. 
The war risks policy covered ** all consequences of 
hostilities or warlike operations by or against the 
King's enemies.'''

Held, that the warship was at the lime engaged in a 
warlike operation and consequently the collision 
was caused by a war. risk. A ward upheld.

Award in the form of a special case.
The steamship Richard de Larrinaga was insured 

by two sets of underwriters against war and marine 
risks respectively. The war risks policy covered 
“ all consequences of hostilities or warlike opera
tions by or against the King’s enemies.”

On the night of the 23rd July 1917 the Larrinaga 
was proceeding in a convoy, at about seven knots, 
from the United States to England, and in accord
ance w ith Adm iralty orders was steaming without 
lights.
(a) Reported by L. H. Bakne», Barrist-er-at Baw

[K .B .

The night was very dark, and the vessel came 
into collision w ith H.M .S. Devonshire which was 
steaming at about twelve knots, also without lights. 
The Devonshire had been on duty at H alifax, and 
was proceeding to Hampton Roads to take up duty 
there as escort to a convoy.

The question referred to the arbitrator was 
whether the collision was the consequence of war or 
marine risks. The arbitrator found that neither 
of the vessels was negligent, and that the 
collision was due to hostilities or warlike operations 
and that the war risks underwriters must bear 
the loss.

Raeburn, K.C. and Porter for the war risk under
writers. Unless the sole cause of the Joss was a 
warlike operation the war risk underwriters were 
not liable. Hero the real cause of the collision was 
the fact that the Larrinaga was sailing without 
lights, and that was a marine and not a war risk, 
as it  had been held that the absence of lights on 
a merchant vessel did not constitute her a vessel 
engaged on a warlike operation. The war risk 
underwriters were therefore not liable. Further 
the Devonshire was not at the time of the collision 
engaged on a warlike operation as she was merely 
proceeding from one port to another to take up 
warlike duties. The case was therefore distin
guishable from Ard (toasters Limited v. The King 
(35 Times L. Rep. 604), where the warship was 
undoubtedly engaged on a warlike operation. They 
also referred to

Reischer v. Borwick, 7 Asp. Mar. Law Gas. 493 ’> 
71 L. T. Rep. 238 ; (1894) 2 Q. B. 548 ;

Britain Steamship Company v. The King, 14 
Asp. Mar. Law Gas. 507; 121 L. T . Rep. 
553 ; (1919) 2 K . B. 670.

R. A. Wright, K.C. and Miller, K.C. for the 
marine risk underwriters.— This case is covered by 
Ard Coasters Limited v. The King (sup.). The test 
is whether the Devonshire was engaged on a warlike 
operation at the tim e of the collision. During war 
almost any movement of a warship in the course of 
its combatant duties in the area of war was a war
like operation: (per A tkin, L. J. in Britain Steamship 
Company v. The King, sup.).. Here the loss was 
caused by a warlike operation and the war risk 
underwriters were liable.

Raeburn, K.C. in reply.

Bailhache, J.—-This case raises again, under 
slightly different circumstances, perhaps, to those 
in other cases which have been previously decided, 
the frequently debated question during the war 
as to whether the loss of or damage to a ship 
at sea is to fall upon the war risk or the marine 
risk underwriters. This vessel, the steamship 
Richard de Larrinaga, was insured under two policies, 
the marine risk policy containing the usual f.c. and 
s. clause, and the war risk policy containing the 
following clause : “ This insurance is only to cover 
the risks of capture, seizure, and detainment by the 
King’s enemies, and the consequences thereof or 
any attem pt thereat, and all consequences of hostili
ties or warlike operations by or against the King’s 
enemies, whether before or after declaration of 
war.”

Now the facts are extremely simple. The colli
sion occurred a t night between the steamship 
Richard de Larrinaga, which was a merchant ship>
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and H.M .S. Devonshire. Both ships were proceed
ing without lights, and the collision took place whilst 
the Devonshire was proceeding from H alifax to her 
station at Hampton Roads in order to pick up some 
vessels which she was to convoy. She was therefore 
proceeding to take up her duties as a convoying ship 
when this collision unfortunately occurred. The 
question to be decided is whether the damage to the 
steamship Richard de Larrinaga falls upon the 
marine risks or the war risks underwriters. Now 
the prim ary or actual proximate cause of the 
damage was the collision, and if all the risks were 
covered by one policy I  should not have to enquire 
further, but in all these cases, where the marine 
risks are covered by one policy and the war risks 
are covered by another policy, and where one has to 
inquire whether the loss was due to a cause which 
would' primd facie fall upon the marine risks under
writers, one has to go a step further back to know 
what was the proximate cause, if I  may call it  that, 
of the actual cause of the loss. I  make that remark 
because of some observations which were made by 
the Court of Appeal in British India Steam Naviga
tion Company Limited v. Green and others and 
Liverpool and London War Risks Association Limited 
(14 Asp. Mar. Law Cas. 513 ; 121 L. T. Rep. 559 ;
(1919) 2 K . B. 670) as to what was the proximate 
cause of the loss in  that case. In  this case one 
has to inquire what was the actual proximate 
cause of the collision; the collision being 
primd facie a marine risk. The actual cause 
of the collision in this case was that both 
vessels were proceeding without lights a t night. 
The mere fact that two merchant vessels are pro
ceeding without lights at night does not constitute 
a war risk. That was decided in  Britain Steamship 
Company Limited v. The King (14 Asp. Mar. Law  
Cas. 404 ; 120 L. T. Rep. 275 ; (1919) 1 K . B. 575), 
which vras upheld in the Court of Appeal (14 Asp. 
Mar. Law Cas. 507 ; 121 L. T. Rep. 553 ; (1919) 
2 K . B. 670). I t  has been decided in  Ard Coasters 
v. Rev (35 Times L . Rep. 604) that where a 
collision takes place between a merchant vessel 
and a patrol boat, both proceeding at night 
without lights, the patrol boat being actively 
employed at the time on her duties as a 
patrol, the collision is due to a war risk because 
the patrol boat is actively engaged upon her 
duties as a patrol. The necessary inference from  
the judgment of the Court of Appeal in British 
Ind ia Steam Navigation Company v. Green (sup.) is 
that where ships are proceeding under convoy the 
movements of His Majesty’s ships which are pro
tecting the convoyed ships are warlike operations. I  
held in that case that the whole convoy was 
to be treated as one entity, and that no distinction 
was to be drawn between the convoyed ships and 
the convoying ships. The Court of Appeal, however, 
pointed out that I  was wrong about that, and 
A tkin, L. J. in a rather picturesque phrase said that 
I  must have confused the shepherd w ith the sheep, 
but there seems to be no doubt that His Majesty s 
ships which were actually convoying and conduct
ing the convoy were engaged in warlike operations. 
I  do not think that the case of the British and 
Foreign Steamship Company v. The King (117 
L. T . Rep. 94 ; (1917) 2 K . B. 769) assists us very 
much. That case proceeded as the Court of Appeal 
pointed out in British Ind ia Steam Navigation Com
pany v. Green (sup.), upon admissions made by the 
Crown, which seem to have made the result in  that 
case inevitable. Leaving that case out of account.

I  think that the authorities establish the following 
propositions; namely, that where one of His Majesty’s 
ships is sailing at night without lights, and is engaged 
in  hostile duties, such as looking for submarines, 
and collides w ith another ship, the collison is duo 
to a consequence of hostilities ; sim ilarly if one of 
His Majesty’s ships is engaged in convoying other 
ships, and they are sailing without lights at night, 
and a collision occurs, in that case the collision is a 
consequence of hostilities or warlike operations. 
The question which remains, and which is not 
absolutely covered by authority, is what is the 
position in such a case as the present one, where one 
of H is Majesty’s iliips is sailing at night without 
lights', but is not at the moment actively engaged 
in actual warlike operations, such as patrolling on 
the look-out for submarines or actually convoying 
ships, but is proceeding to her station for the pur
pose of taking up her duties there as a convoying 
ship. A tkin, L .J ., in Britain , Steamship Company 
v. The King (sup.) said: “ I  incline to think that 
during war almost any action or movement of the 
combatant forces in the course of their combatant 
duties while exercised in  the area of war, could be 
included.” I  respectfully agree, and I  think that 
when one of His Majesty’s ships is proceeding to her 
station to take up her duties as a convoying ship 
she is engaged on a warlike operation, and indeed 
that almost anv movement in  war-tim e a t sea of 
one of H is Majesty’s ships is a warlike operation. 
I  do not think that any assistance is derived from 
illustrations w ith regard to anything which takes 
place on the land, particularly on land in this
country. ,

When the movements of one of H is Majesty u 
ships is being dealt w ith, the true analogy, if analogy 
is required, is that of the movements of an army in an 
enemy country, because the whole of the sea is an 
enemy country. Where two nations are at war, it 
may be that, so far as one of the belligerents knows, 
there is not one of the enemy s warships w ithin a 
reasonable distance, but at the same tim e it  is 
necessary, particularly in these days of submarines, 
when at any moment a submarine attack may take 
place, to keep a vigilant look-out, and, in my opinion, 
when one of H is Majesty’s ships is proceeding either 
to take up her station to act as a convoying snip 
or, indeed, on almost any other duty, she is engager 
in a warlike operation. I f  i t  is night, part of the 
warlike operation is to sail without lights, an i 
as a result of that a collision takes place, it  seems to 
me that that result is a marine risk. One has, then, 
to carry the inquiry further back and consider 
whether it  falls w ithin one policy or the other. I  lie 
marine risk is due to the warlike operation, and 
therefore it  falls upon the war risk underwriters. 
That is what the arbitrator has found in  this case, 
and in my judgment his award is right and must be 
upheld. Award upheld.

Solicitors for the war risk underwriters, Thomas 
Cooper and Co., for H ill, Dickinson and Co.,

Solicitors for the marine risk underwriters and 
for shipowners, Charles Lightbound and C o.
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COURT OF APPEAL.

July  4 and 7, 1919.
(Before Bankbs and Scrutton, L. JJ. and Eve, J.)

The Orduna. (a)
APPEAL FROM THE ADMIRALTY DIVISION.

Collision-—Vessels on crossing courses— “ Give-way 
vessel" —  Late action— “ Keep-on” vessel not 
keeping course and speed—Regulations for Pre
venting Collisions at Sea 1910, arts. 19, 21, 22,

Arts. 19, 21, and 22 of the Collision Regulations 
should be strictly observed in relation to one 
another.

There may be cases where a vessel is relieved from 
the obligation of maintaining her course and speed, 
but strict adherence to art. 21. is important. The 
stand-on ship under art. 21 ought to keep her 
course and speed until the last possible moment. 
Such cases shoidd be scrutinised with the greatest 
care.

Observations of Lord Parker in  The Olympic and 
H.M .S. Hawke (1913) P. 279), as to the circum
stances under which the starid-on vessel may be 
relieved of her obligatio n, considered by Bankes, L.J. 

Judgment of H ill, J. varied, both vessels being found 
equally to blame.

Where vessels each materially contribute to a collision 
the court ought not- to attempt to apportion the 
blame unless there is some clear indication of the 
extent to which one is more blameworthy than the 
other.

Appeal by the owners of the Orduna from a decision 
of H ill, J. in an action of damage by collision.

The p lain tiff was the owner of the steamship 
Konakry, and the defendants, the Pacific Steam 
Navigation Company, were the owners of the steam
ship Orduna. The collision took place on the night 
of the 1st Dec. 1918, off the south coast of Ireland, 
the weather being fine and clear, the wind southerly 
and a moderate breeze.

The p la in tiff’s case, on the pleadings, was that the 
Konakry, a screw steamship of 5742 tons gross, 
bound from Queenstown to Trinidad in ballast, 
manned by a crew of forty-six hands, was on a 
course of 8. 49 degrees W . true, making about six 
knots an hour, when those on board her observed a t 
a distance of four to five miles, and bearing about 
one and a half points on the starboard bow, the 
two masthead lights and some deck lights of the 
Orduna. The Konakry kept her course until the 
red light of the Orduna became visible, when she 
ported her helm, and, when the Orduna's red light 
had been brought on to her port bow, then steadied. 
The vessels then approached each other in a position 
to pass safely port to p o rt; but shortly afterwards 
the Orduna, w ithout sounding any signal, opened 
her green light, the red still remaining visible, 
when the Konakry again ported her helm and 
sounded one short blast. The Orduna answered 
w ith one short blast, and shut in her green light, 
but almost im m ediately opened it  again ; whereupon 
the helm of the Konakry, which was still a-port, was 
ordered hard-a-port, and she again sounded one short 
blast. The Orduna^then sounded two short blasts
( a )  R epo rted  b y  W . C. SiNDFORD, E sq., R a .rria te r-a t-

I ia w .

and came on at a high rate of speed w ith both side
lights visible ; and, the vessels being then so close 
that there was no other chance of avoiding a colli
sion, the engines of the Konakry were kept working 
at fu ll speed, and the helm was put hard-a-star- 
board to try  to throw her quarter clear. The 
Konakry several times hailed the Orduna to hard-a- 
port her helm ; and though she appeared to do so 
at the last moment, it  was too late, and the Ordu na 
w ith her stem struck the port side of the Konakry 
a heavy blow about 80ft. from the stern w ith  
so much force and doing so much damage that 
the Konakry had to be abandoned and was lost. 
The plaintiff alleged that those on board the Orduna 
were negligent in failing to keep their course, and in 
improperly starboarding.

The defendants’ case was th at the Orduna, a 
triple-screw steamship of 15,499 tons gross, bound 
from New York to Liverpool w ith passengers and 
cargo, and manned by a crew of 270 hands, was on a 
course of N . 66 E. true, making about fourteen 
knots, when the masthead and green lights of the 
Konakry were seen between two and three miles 
away, and bearing about a point on the port bow. 
The Orduna kept her course and speed until the 
Konakry, which continued to approach showing her 
green light and shaping to cross ahead, had drawn 
very close, and was about ahead/when the helm of 
the Orduna was starboarded and then put hard-a- 
starhoard ; and immediately afterwards, when the 
Konakry blew a short blast in reply to the two 
short blasts of the Orduna (which were blown when 
the helm of the Orduna was starboarded) and opened 
her red light, the helm of the Orduna was put hard- 
a-port, her whistle sounded a short blast, and her 
starboard engine was put fu ll speed astern to assist 
the helm, and then her port engine was put full 
speed astern; but very shortly afterwards the 
Konakry struck the stem and port bow of the 
Orduna a heavy blow w ith her port quarter, causing 
serious damage. The defendants alleged th at the 
Konakry failed to keep out of the way of the Orduna ; 
that she failed to avoid crossing the Orduna ; and 
that, when crossing ahead, she improperly ported.

Regulations for Preventing Collisions a t Sea 
1910 ;

Art. 19. When two steam vessels are crossing, so 
as to involve risk of collision, the vessel which has the 
other on her own starboard side shall keep out of the 
way of the other.

Art. 21. Where by any of these rules one of two 
vessels is to keep out of the way, the other shall keep 
her course and speed.

Art. 22. Every vessel which is directed by these 
rules to keep out of the way of another vessel shall» 
if the circumstances of the case admit, avoid crossing 
ahead of the other.

H ill, J., who was assisted by two of the Elder 
Brethren, did not accept the evidence of the plain
tiff’s witnesses. In  his view, the Konakry stood on 
much longer than they had stated, and took action 
much later, and when they were much nearer the 
Orduna than was admitted by them. He accepted 
the defendants’ evidence, so far as it  described the 
Konakry as standing on, and the vessels approach
ing, w ith the red light of the Orduna to the green 
of the Konakry, until a late period ; but his con
clusion on that evidence was that, at the time the 
Orduna’s helm was starboarded the Konakry's 
green light was not on the Orduna’s starboard bow 
— it was not more than ahead, if  it  was as much as 
ahead, of which his Lordship was doubtful. His
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further conclusion was that the porting of the 
Konakry was not later, but probably rather earlier, 
than the starboarding of the Orduna. H is Lord- 
ship continued: “ On these facts it  follows that 
but for the starboarding of the Orduna, the Konakry 
would have gone clear. The Elder Brethren are 
clearly of th at opinion upon the whole facts of the 
case. Y They are also of opinion that the Konakry 
did not get into such a position as regards the 
Orduna as to justify the Onluna starboarding as 
she did For that starboarding the Orduna must 
i,e to blame. The starboarding was not done in 
the agony of collision. The second officer says lie 
starboarded when the Konakry was still at a safe 
distance.’ W hatever that means it  at any rate 
negatives the idea that the starboarding was in  
the agony of collision. The starboarding was 
action taken because the green light appeared to 
be crossing, or about to cross, the bows of the 
Orduna, and the second officer assumed that the 
Konakry was not porting or about to port. In  
such a position it  is very difficult for the stand-on 
ship to justify starboarding. The ships were not 
passed ships-Ht was, at least, always possible, that 
the Konakry m ight at the last moment port, or might 
/already have begun to port. I f  she did port, the 
starboarding would defeat the proper manoeuvre ; 
if she did not port, she would rapidly pass on to 
the starboard bow, and the starboarding would 
have been unnecessary. I  am advised that the 
starboarding was clearly wrong, and the hard-a- 
starboarding aggravated the fault. I  am further 
advised and am clearly of opinion that the reversing 
was too late. I  incline to think that, if Hie position 
was such as in the view of the second officer to call 
for action at all on the stand-on ship, it  called for 
reversed engines. But a t least when immediately 
on the starboarding, it  was seen that the Konakry 
‘ was closing rapidly,’ according to the proof of 
the second officer, or was so close that he feared 
collision, according to his deposition, it  ought to 
have been immediately obvious that the Konakry 
was porting, and the action which would best aid 
to avert collision was undoubtedly not hard-a-stai- 
boarding, but fu ll astern on both engines. I f  the 
second officer had reversed both engines instead 
of hard-a-starboarding, there would even then, 
probably have been no collision. Therefoie the 
Orduna is to blame.”

His Lordship then dealt w ith the question, which 
to him was one of much difficulty, as to whether, 
although the Konakry did not port as soon as she 
might have done, but ported in time to have cleared 
the Orduna if the latter had not starboarded, she 
was justified in leaving the porting to a compara- 
t,i velv late time. He pointed out that, m fact, she 
■n ted in such time that she altered nearly six points 
t d o t  the collision, and said that the Elder Brethren 
were of opinion that she, in the circumstances, 
acted in sufficient time, and that he followed their 
advice and acquitted the Konakry of blame in that 
respect, the result being that the Orduna was alone 
to blame.

The defendants appealed.
Jlaleion, K.C. and Stephen?, K.C. for the 

appellants.
Aspinall, K.C. and Raeburn, K.C. for the 

respondents.
B a n k e s ,  L .J .—This is an appeal from a decision 

of H ill, .1., who found that, of the two colliding 
vessels, the Orduna alone was to blame.

[Ct . of App.

The collision took place at night, off the coast of 
Ireland. The Konakry, a steamship of 5742 tons 
gross and 300ft. long, was in ballast. The Orduna, 
f  passenger vessel, upwards of 15,000 tons gross 
and 560ft. over all, was carrying cargo and 
passengers. The night was fine, and both vessels 
had their proper lights. Their conjoint speed was 
about twenty knots, the Orduna having about 
fourteen knots and the Konakry about six knots, but 
the vessels were on crossing courses, there being a 
difference of seventeen degrees between the opposite 
courses. The Konakry>  course was b. 49 VV., ana 
the Orduna'8 N . 06 E.

Under these circumstances, the Orduna was the 
stand-on ship, and it  was the Konakry a duty to 
keep out of the way. A t the tria l the case for the 
Konakry was that she was from the first endeavour
ing to keep out of the way, and that she ported, 
ported again, and ported a third time but was 
unable to keep out of the way, because the Orduna 
starboarded into her. The learned judge refused 
to accept the story of the Konakry; and proceeded 
to deal w ith the case upon the evidence from the 
Orduna. That was not in all respects satisfactory 
evidence, because the officer who was in fact, in 
charge of the Orduna at the tim e of the collision 
was not called as a witness. I t  was said he was ill, 
and ultim ately his deposition and proof were read , 
and the learned judge had to deal w ith the case 
upon those materials, and upon the statement of 
a fourth officer, who gave evidence.

The position of the Konakry was that, under 
art. lft of the Regulations for Preventing Colli
sions at Sea 1910 it  was te r duty to keep out of 
the way, and under art 22, being 
directed by the rules to keep out of the way, n the 
circumstances of the case admitted it, to avoid 
crossing ahead of the other. There was no reason 
whatever why the Konakry should not have obeyed 
both these articles. She did neither; and for 
some reason she took no action according to the 
learned judge’s finding, until the vessels were about 
a quarter of a mile apart, and the Konakry was 
just about ahead of the Orduna.

The first question that naturally arises is whether, 
under those circumstances, the Konakry was o 
blame for the collision, either entirely or partly, 
and upon that point the learned j udge saj s i  he 
Elder Brethren are of opinion that ^  W  
was, in the circumstances, justified m what she did 
and that she acted in sufficient tone, and 1 follow 
their advice and acquit the Kona- y ' 
that respect.” I  think it  is sigmhcant that he 
learned judge does not express his o^n opimon 
or really indicate that he is satisfied w ith the view 
which the Elder Brethren expressed. He simp \ 
says he followed their advice. Speaking for m y»rfl, 
if I  had to decide this point withoi * J ^ f to  
assistance, I  should most assuredly have come to 
the conclusion that the Konakry wasi to blame 
I cannot see any justification whatever for 
standing on in the way in which she did, and 
putting the Orduna in the position in  which she was 
nlaced W e have taken our assessors’ opinion, 
L id  they do not agree w ith the Elder Brethren in 
the court below. They think the A o H a/^  was to 
blame in not taking action sooner to get out ot the 
way of the Orddi\ (t.

There comes now the much m o r e  difficult question 
as to the action of the Orduna. To Judge> o that 
action it  is necessary to come to a decision a« to the 
relative position of these two vessels at the time
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action was taken by the Orduna, and I  think the 
fa ir inference from the evidence is that the vessels 
were about a quarter of a mile apart. I  do not 
think the distance was more than 500 yards, and I  
think the Konakry was about ahead of the Orduna. 
The learned judge states his view on that m atter 
thus : “ The conclusion I  draw from all this, and 
especially from the deposition of the second officer, 
is that at the time the helm was starboarded the 
green light of the Konakry was not on the star
board bow of the Orduna ; it  was not more than 
ahead, if it  was as much as ahead, of which I  am 
doubtful. ’ The evidence on that point consisted 
of the evidence of the fourth officer, and the depo
sition and proof of the junior second officer. The 
fourth officer’s answer, in reply to the question as 
to what the Konakry did, was : “ She narrowed on 
the port bow until she came right ahead, and 
finally she got a little  on the starboard bow.” When 
he speaks of “ finally,” I  do not understand him to 
say that th at' was her position before action was 
taken on the Orduna ; I  think he was indicating 
the position a t which she was at a time when, acting 
under her port helm, she must have got, as counsel 
for the Orduna has pointed out, to some extent on 
the starboard bow of the Orduna. That is not the 
m aterial time. The m aterial tim e is when the order 
was given by the second officer of the Orduna to 
starboard.

The case of the second officer is that he did not 
consider the position one in which there was risk 
of collision. He acted, not in the agony of collision, 
and not in the first instance to avoid a collision, 
but because he considered that he was justified in 
assuming that the Konakry, which was breaking, 
and had broken, the regulations, was continuing 
on her course, and would not alter so as to avoid 
risk of collision. 8he was not fu lly clear, and was 
still a crossing vessel; and partly by failing up to 
that tim e to get out of the way, and partly because, 
when she was so nearly across, she had* failed to 
give any indication by a signal that she was about 
to take action under her port helm, he assumed that 
he was justified in considering it  was not a case of a 
risk of collision at all, but was a ease in which he 
was justified in considering that she would continue 
her course w ithout taking action, and that he there
fore was entitled to starboard his helm in order to 
give the vessel a wider berth. That is what I  
understand to be his case as indicated in his proof 
and deposition. In his proof he says : “ When the 
Konakry was about a quarter of a point on the 
starboard bow and distant about a quarter of a 
mile off, I  ordered the helm to be starboarded ten 
degrees, and immediately afterwards, as the ships 
were closing rapidly, I  ordered hard-a-starboard, 
and I  myself blew the whistle two short blasts. 
My reason for giving the order to starboard was 
that it  was clear that the other ship was passing 
on to my starboard side, and I  starboarded to give 
her a wider clearance.” Further on he says:
“ When I  gave the order to starboard I  did not 
consider there was risk of collision.” In  his 
deposition he rather alters the language, but I  do 
not think that he intends to alter the effect of what 
he said : “ When the green light was almost right 
ahead and still at a safe distance deponent sent the 
extra fourth officer to the wheel house to order the 
helm ten degrees to starboard, and when the extra 
fourth officer returned, the green light was about 
one quarter point on the starboard bow, and getting 
so close that deponent feared a collision. Deponent

[Ct. of Afp.

immediately ordered the helm hard-a-starboard.” 
That is the second action, which I  w ill deal with 
presently.

We have had an interesting discussion as to the 
effect of the regulations upon a person who finds 
himself in the position in  which this second officer 
said he found himself. I  have pointed out it  does 
not seem to me to be a case where two vessels are 
crossing, involving risk of collision, because the 
second officer’s case is that there was no risk of 
collision. H e does not suggest that his action was 
justified, because it  was action taken in the 
agony of collision; nor does he suggest that it was 
justified, because, under the regulations, the other 
vessel was not able, by her own action, to avoid the 
collision. The contention is that this is one of 
those possible cases, indicated by Lord Parker in 
The Olympic and H .M .S . Hawke, where he says 
(1913) P ., at p. 279): ‘‘ A  vessel which under the 
crossing rule has to keep out of the way of another 
vessel must act before there be actual danger.” 
I  think possibly that that expression of opinion 
may at some time have to be considered. Lord 
Parker continues: “ I f  she allows the tim e for 
acting to go by, she may lead the other vessel to 
suppose that she cannot or does not intend to act. 
In  such a case the latter vessel may be relieved 
from the reciprocal obligation of maintaining her 
own course and speed.” This second officer’s case 
is that the Konakry had allowed the tim e for acting 
to go by, and that he was, under those circum
stances, justified in taking the course he took. I  
think there may be such cases, but I  agree entirely 
w ith what counsel for the respondent said as to the 
importance of adhering to the strict observation of 
the regulations. I  think such a case ought to 
be scrutinised w ith the very greatest care. A 
somewhat similar case was suggested to exist in 
The Norman Monarch (Lloyd’s List, Dec. 10, 
1918), and no member of the House of Lords 
accepted the proposition that the other vessel in 
that case, the Phrygia, was in such a position. 
The Lord Chancellor, it  was quite -true, sug
gested that, if the Norman Monarch had been 
exactly ahead of the Phrygia, she might possibly 
have been justified in starboarding her helm, 
having regard to the fact that the Norman Monarch 
had given no indication she was about to 
p o rt; but he only suggested it  was a possibility, 
and the view of Lord Phillimore suggests that it 
would be dangerous to accept the position, as he 
expresses it, that the officer of the Phrygia thought 
that the Norman Monarch would draw ahead in a 
few seconds. I  think that a person who desires 
to bring his case w ithin the exception to which I  
have referred, must make it  abundantly plain that 
he comes within the exception, and that he was 
justified in taking up the exceptional’ position to 
which Lord Parker refers in The Olympic and 
H.M .S. Hawke (sup.). I t  is largely a question of 
seamanship, and we have put a question to those 
who advise us upon this particular p o in t; and in 
asmuch as the House of Lords has suggested that 
it  would be an assistance if  the questions were 
recorded, I  w ill read the questions we suggested 
and the answers given:

“ Assume the courses of the two vessels to have 
been crossing courses, the Konakry S 49 W ., the 
Orduna N . 66 E ., the jo in t speed twenty knots, 
and that the vessels approached each other, and were 
about a quarter of a mile apart, w ith the Konakry 
about ahead of the Orduna before either vessel took
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action for the other, do you consider there was a 
want of care and skill and proper seamanship (a) 
on the part of those in charge of the Konakry in 
not taking action sooner to keep out of the way of 
tho Orduna ? ” The answer is, “ Yes, she should 
have ported sooner.” Then “ (b) On the part of 
those in charge of the Orduna (1) in  starboarding, 
assuming that the order to starboard was given 
at practically the same time as the Konakry gave 
the port action signal ? ” Tho answer is, “ Yes.” 
Then “ (21 in hard-a-starboardmg and not revers
ing v ” The answer is, “ Yes.” “ W ould the 
starboarding of the helm of the Orduna, followed 
by her porting in the way described by the second 
officer, alter her course laterally, so as to bring her 
— to use the learned judge s language nearer 
the line of the Konakry's advance '( ” The answer

1M’l  accept and agree w ith the view of those who 
advise w ith regard to the action of the Orduna.
I t  seems to me that the second officer's action was 
that of a man who, having regard to the Regula
tions, was unduly cautious, if I  may use that expres
sion. There was no real necessity for him to take 
action at the tim e ; and although one sympathises 
with a person in that position, and the responsi- 
biJity which rested upon him, yet he must take 
the consequences, if the fact be that he acted before 
he was justified in  so acting.

The next question is whether the default of these 
two vessels, as I  have indicated it, m aterially 
contributed to the collision, and upon that question 
we have had advice. Counsel for the appellants 
argued that the court should come to the conclusion 
that the learned judge was wrong in  the conclusion 
that the helm action of the Orduna brought her 
nearer the line of the Konakry's advance. That 
is a m atter upon which I  personally am not in  a 
position to express any confident opinion; but we 
have put the question expressly to those who 
advise us, and they take the same view as the 
learned judge, and those who advised him, about 
the action of the Orduna in  her starboarding and 
not reversing. In  face of those opinions, I  think 
it  is plain that the action of the Orduna did con- 
tribute to the collision, and we are so advised. W e 
also asked a question, and we have been advised 
that the action of the Konakry contributed to the 
collision. I t  is easy to say that one vessel was 
more to blame than the other ; but I  do not think 
the Court ought to attem pt to apportion blame, 
unless there is some clear indication of the extent 
to which the one was more blameworthy than the 
other. I  do not think we can come to any such 
conclusion in the present case. Each contributed 
m aterially to the collision, and, in  my opinion, 
the proper conclusion is that both vessels were to 
blame for this collision. The appeal w ill accord- 
ingly be allowed to that extent.

S c r u t t o n , L. J.—I  am not sure that, if I  had been 
trying this case without assessors, my judgment 
would have been in all respects the same as the 
one in which I  am concurring ; and it  is fair to the 
parties that they should know my state of mind 
after listening to the arguments in a case of some 
difficulty and importance.

There are three rules concerned when two steam 
vessels are crossing so as to involve the risk of colli
sion. The vessel which has the other on her own 
starboard side should keep out of the w ay. Where 
one of two vessels is to keep out of the way, the other 
should keep her course and speed; and every

V p f c .  X t Y „  N .  S .

vessel which is directed by the rules to keep out 
of the way of another vessel should, if the circum
stances adm it, avoid crossing ahead of the other.
I  entirely agree, and wish to emphasise, if it  is 
necessary, the importance of these rules being 
strictly observed. The position of ships crossing 
w ith a risk of collision is difficult. I t  has been 
thought right to te ll one of the ships to keep her 
course and speed, and the other ship to ke.ep out of 
the way. The give-way ship can act w ith much 
greater certainty if she knows that the stand-on 
ship is going to  do exactly what she is doing when 
seen. I f  the stand-on ship acts too soon, she 
may easily put the give-way ship in a great diffi
culty ; and, hard as it  is, she. ought to keep her 
course and speed until the last possible moment.
1 entirely agree as to that.

The Konakry was the give-way ship. She ought 
to have passed under the stern of the Orduna, and 
kept out of her way. I t  is a little  difficult to be 
sure as to what she exactly did, because her witnesses 
have been disbelieved, and she comes before the 
court w ith a story which the court has found to be 
inaccurate, and adopted, no doubt, to put the best 
face she could on her proceedings. H er case is 
that she saw the Orduna a point and a half on her 
starboard bow. She says she kept on porting, and 
the court disbelieved her. W hat she did apparently 
was to keep on as if she were going to cross the 
bows of the Orduna—-breaking art. 22, and without 
giving any whistle signal— until she was eithei 
ahead, or very nearly ahead, of the Orduna, and at a 
time when the two vessels were w ithin half a mile of 
each other. I t  seems to me that, up to that time, 
she was acting as if she was going to break the rules, 
acting in a way which put great embarrassment on 
the stand-on ship, and in a way in which, if a 
collision followed from her action in apparently 
breaking the rules, it  would be impossible for her 
to escape blame. Our assessors have advised us 
that she was guilty of want of seamanlike care 
in taking that course, and that it  contributed to the 
collision. I  entirely agree, and I  should have come 
to the same conclusion myself, and I  suspect from 
the language of the learned judge’s judgment that 
he would have come to the same conclusion, but 
for the advice of his assessors. So much for the
Konakry. . ,

I  have found considerably more difficulty in tne 
case of the Orduna. The rules put a duty on the 
Orduna, if the ships are crossing, so as to involve 
risk of collision. Suppose the give-way ship is not 
manoeuvring to pass under the stem, and has got 
right ahead of the stand-on ship in a position in 
which, if she keeps her course, there w ill be no 
collision. I  have great difficulty in seeing, under 
those circumstances, that there is a crossing so as 
to involve a risk of collision; and, if there is no 
crossing so as to involve a risk of collision, it  may 
be said that the stand-on ship no longer has the 
duty of standing-on, and w ill not be wrong if she 
starboards, because there is no crossing so as to 
involve a risk of collision. A t the same time, I  
quite appreciate that, if the courses are crossing, 
but the ships have not yet crossed, and if although 
the give-way ship has not yet acted, she can act 
and pass under the stem by her own action alone, 
the stand-on ship is in the position in which she 
ought to stand-on. I t  is very difficult to say where 
one position passes into the other, and, personally, 
it  strikes me as very hard to find the stand-on ship 
to blame because, when the other ship is apparently

4 E
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going to break the rules, the stand-on ship does not 
appreciate rightly the exact moment at which she 
is free to act. I  have felt very great difficulty as to 
the position of the Orduna. There is, however, this 
undoubted fact, as I  read the evidence: I f  the 
Orduna had merely kept her course and speed, the 
Konakry would have gone clear by her porting, 
although in rather a startling way, a way calculated 
to disturb any navigator on the Orduna when he 
saw what the Konakry was doing. Again, if the 
Konakry had done what she appeared to be going 
to do— break the rule and cross ahead and keep her 
course— she would have gone clear without there 
being any necessity for the Orduna doing anything; 
and again, if the Orduna had merely reversed and 
not starboarded, the collision would not have 
happened.

Those being the facts, when four nautical assessors 
have advised the court, two below and two here, 
that they think the Orduna was guilty of lack 
of seamanlike skill in starboarding under the cir
cumstances put to them, I  do not feel confident 
enough in my own judgment to go contrary to their 
opinion. I  appreciate and am impressed by the 
great importance of maintaining the stand-on rule 
and that influences me in  not acting upon the 
opinion I  might otherwise have formed. I  am also 
impressed by the fact that, in The Norman Monarch 
(sup.), where a very similar problem was presented, 
all the members of the House of Lords who delivered 
judgment, I  think, came to the conclusion that the 
fact that the vessel was apparently going to cross 
ahead was not a justification for the stand-on vessel 
departing from the rule. I t  is quite true, and I  wish 
to state it, that 'The Norman Monarch case is a 
little  complicated by the fact that the case of The 
Phrygia was n o t: “ You were a steam vessel 
crossing ahead and apparently would have gone 
right ahead, and I  am relieved from any obligation.” 
The case of the Phrygia was : “ You looked like a 
sailing vessel because you were not showing your 
masthead light, and for a sailing vessel I  was justified 
in starboarding under your stern.” The Phrygia 
started w ith this enormous difficulty : the court was 
advised that it  was gross neglect, w ith the other 
vessel acting in the way the Norman Monarch was 
acting, to take her for a sailing ship in the existing 
state of the w ind ; but, even giving fu ll weight to 
the difference of the facts, I  think the judgments, 
particularly that of Lord Phillimore, are in accord
ance w ith the view which would be arrived at in 
this case, if we found the vessels both to blame. 
W hile I  feel considerable doubt in this case, I  do 
not feel justified in dissenting, and I  feel bound to 
concur in the judgment which has been delivered. 
Once both vessels are found to blame, I  do not see 
any material in this case for departing from the old 
rule.

Eve, J.— I  agree. I  do not think the appellants 
have established that the Konakry was on their 
starboard bow when she ported. The finding of 
the court below, that she was not more than ahead 
when the helm of the Orduna vras starboarded was,
I  think, the inevitable inference from the deposition 
of the navigating officer of the Orduna. In  these 
circumstances, w ith the vessels in these relative 
positions, at less than half a mile apart, the question 
resolves itself into this : Was the second officer of 
the Orduna justified in concluding that the Konakry 
was intending to pass to starboard and had no 
intention of porting ? I f  he was so justified, his 
starboarding was justifiable, and, indeed, a praise

worthy course, because it  was calculated to secure 
more sea room for the passing vessels. If ,  on the 
other hand, he was not so justified, he was acting 
contrary to the rules; and, if his so acting contri
buted to the collision, it  is impossible to hold his 
vessel free from blame. I  agree entirely with 
what fell from the President as to the burden 
imposed on those who seek to establish a case 
justifying a departure by the stand-on vessel from 
the rule. We have been advised that the Konakry 
was not navigated w ith skilful seamanship, in that 
she delayed too long in  her action. We have also 
been advised that the starboarding, and the hard-a- 
starboarding, on the part of the Orduna was unsea- 
manlike, and when we are finally advised that the 
seamanship, or the defective seamanship, on both 
vessels contributed to the collision, it  seems to me 
the only conclusion at which we can arrive is that 
both vessels were to blame, and that, in the circum 
stances, we are not here able to do more than to 
apportion the blame equally between them. For 
these reasons, I  think the appeal must be allowed to 
the extent which the learned President has stated.

Appeal allowed. Both vessels equally to blame.
Solicitors: for the appellants, Pritchard and Sons, 

for Bateso?is, Warr and Wimshurst, Liverpool; for 
the respondent, Treasury Solicitor.

Nov. 20, 24, and Dec. 5, 1919.
(Before Bankes, Warrington, and 

Scrutton, L .JJ.)
W ilson Shipping Company L im ited  v . British 

and F oreign Marine I nsurance Company 
L im ited , (a)

A P P E A L  PR O M  T H E  K IN G ’ S B E N C H  D IV IS IO N .

Marine insurance— Time policy— Steamship char
tered by Admiralty—Indemnity against war risks—  
Partial loss by marine risks— Subsequent total loss 
by war risks— Excepted peril— Unrepaired damage 
— Depreciation— Merger— Continuing prejudice-— 
Liability of marine risks underwriters.

The plaintiffs’ steamship, the E ., was insured 
against marine risks only, but including particular 
average, with the defendants, under a time policy 
dated the 16th March 1917. The steamship was 
under charter to the Admiralty on the T .99 form 
under which the Admiralty contract to pay for the 
loss, by war risks, of steamers chartered to them, 
the value to be ascertained at the date of the loss. 
The E . teas sunk by submarine attack on the 
25th Jan. 1918, during the currency of the time 
policy with the defendants. I  he steamship had 
sustained some damage previously, during the 
currency of the same policy, which had depreciated 
her value at the date of her total loss by war risks 
by the sum of 17701. The Admiralty accordingly 
paid the owners 17701. less than they otherwise would 
have paid, and the owners contended that the marine 
risks underwriters must make that sum good. T he 
underwriters contended that they were not liable to 
pay for damage to a vessel, if, before repairs, thl 
damage was followed by total loss during the currency 
of the same policy. The policy incorporated ® 
clause which provided that the underwriters should

(a) Reported by T. W. Mokoan and W. 0. Sandfokd, E «U B- 
Barrister s-at-Law,
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not be liable far unrepaired damage in addition to a 
subsequent total loss sustained during the time.

„ j i S  S S .  of tie portal 1 -  »
the subsequent total loss, as the partial loss continued 
to the vrejudice of the owners notwithstanding the 
ŝubsequent total loss, and that the defendants were

L iS t . '  Janson (1810, 12 East, 648) distinguished, 
Judgment of Bailhaehe, J. reversed.
A c t io n  in th e  C o m m erc ia l L is t  t r ie d  by B a ilh a e h e  J.

The pla intiffs, who were the owners of the steam
ship, the Eastlands. claimed from  the defendants, 
who were underwriters, 1770/., und e r a t o e j j  
of marine insurance, in  respect of the loss of tha t

S tTheShisLm ship  was totally lost by submarine 
attack on the 25th Jan. 1918. A t that date, the 
steamship Eastlands was insured against manne 
risks only, but including particidar average, m th  
the defendants, under a time policy dated the 16th 
March 1917. She was under charter to the 
Adm iralty, having been requisitioned in  May 1915 
on the T  99 form of charter-party, under which 
the^Admiralty^ undertook to pay for the loss by war 
risks, of steamers chartered to them, c,ne value to b 
ascertained as at the date of the loss. , ,

During the currency of the time policy issued by 
the defendants, the steamship Eastlands sustame 
damage and losses by perils insured agamst. W hile 
some of this damage was still unrepaired the 
steamship was totally lost by an excepted peril 
- -namely, submarine attack, wbicb was a war risk 
*nd was covered by tbe Adm iralty indemnity, 
subject to the provision that the value of the vessel 
was to be ascertained as at the date of her loss.

In  consequence of the damage thus sutamed 
during the currrency of the policy, some of 
damale was still unrepaired, the value o fthe steaim 
ship Eastlands had been depreciated at the. date ot 
her loss by the sum of 1770/., and the Adm iralty 
paid the owners 17701. less than they o hevwisc 
would have done but for the unrepaired damage. 
The owners now claimed that sum from the under

w rite 8'defendants pleaded ( inter alia) that the 
policy provided that in no case should underwriters 
be liable for unrepaired damage in  addition to a 
subseauent to tal loss sustained during the tune 
covered by the policy, and, further, that they were 
not liable’ to pay for damage to the steamship^ i , 
before repair, the damage was followed by a total 
loss during tbe currency of tbe same policy.

The policy incorporated the Institu te time 
clauses, one of which was follows: In  no «ase shall 
the underwriters be liable for unrepaired damage m 
A ddition to a subsequent to tal loss sustained 
during the time covered by this policy.

Bailhaehe, J. gave judgment for the defendants.

The plaintiffs appealed.
E. A . Wright, K .C. and IF. A. Jowiit for the

ap p e lla n ts .MacKinnon, K.C. and Claughton tScott for the 
respondents.

The following authorities were referred to in the 
course of the arguments.

J ivie v. Janson, 1810, 12 East, 0481;
l.idgett v. Secretan , 24 L . T . Rep. 94^; 1 Asp.

Mar. Law. Cas. 95 ; L . Rep. 6 ( . P. 616 ,

Knight v. Faith, 1850, 4 Jur. 1114 ; 15 Q. B.
649 *

Stewart v. Steele, 1842, 5 So. N . R . 92. ;
Pitman v. Universal Marine Insurance, 46 L. .

Rep. 863 ; 4 Asp. Mar. Law Cas. 544 ; 9 Q.

SUw art^2 Merchants’ Marine Insurance Com
pany, 53 L , T . Rep. 892 ; 5 Asp. Mar. Law

The Dora Forster, 49 W . Rep. 271 ; (1900)

Arn’ould.1 on Marine Insurance, s. 1032, 9th 
pdit 1914, vol. 2, 1298 ; .. .

Halsbury, Laws of England, s. 929 (vol. xvn.),
469 ■

Woods’ide v. Globe Marine Insurance Company,
73 L. T . Rep. 626 ; 8 Asp. Mar. Law Cas.
118 ;'(1896) 1 Q, B. 105. Cur_ vult.

Dec. 5, 1919. — The* following judgments were 
read:—

Bankes L .J .— The appellants’ vessel, the East- 
lands was insured under a time policy for a year 
underwritten by the respondents against the 
usual marine P ^ I b, including particular avemge 
but excluding war risks. During the cmrency oi 
the policy the vessel sustained damage by the 
tne ponuy " D . Tbe vessel was taken to 
perils insured against, th e  necessary
Pmrliff and drv-docked, and some of the necessary 
renaifs w de done. The cost of these repairs was 
928/ 14« 8cZ. The estimated cost of the necessary

s r  ¿ w s i r y w r e a  a

S o n trm rw h ic ltn titk d th e  owners6 to T p a id  by 
the Government the value of the vessel a t the time 
of the loss. The Government claimed that the 
value of the vessel at that time had been depre
ciated by her want of repair to the extent of the 
estimated cost of the necessary repairs and they 
accordingly deducted the sum of 1770/. from tbe 
amount they would otherwise have paid th  
appellants. The appellants claimed that they were 
entitled to be paid by the respondents the two 
sums of 1770/. and 928/. 14s. 8rf, The respondent 
m id  the latter, but refused to pay the form • 
Hence the present action, the respondents contend
ing that, the vessel having become a to tal, los 
during the currency of the policy, the appellants 
were not entitled to recover anything ’̂  respect o 
partial unrepaired damage Bailhaehe J. has 
accepted this contention. After a review of the 
authorities, he states that, in 'n s o in m o n th e la  
stands thus: “ Whether an nndeim iter .s ^  s 
not liable for unrepaired damage cannot be as c^  
tained until the expiration of the Pohci  , * h
the expiration of the policy there is a total loss, he 
is not liable to pay for the earlier m repweddam age 
sustained during the currencyof the same pal cy, 
and it  makes no difference whether tbe total lo 
falls upon him, or is due to an excepted p eri agamst
which the owner is insured or «“ ^ b r a n c h e s  
appellants challenge, the accuracy ot both brandies 
of the learned judge’s conclusion.

1 have no doubt as to tbe (^rrcctnessofthe leaiTied
in due’s view as to the time at which the liab ility  
of the underwriter is to be ascertame , °Hg 
should prefer to substitute “ termination of the 
risk ” for the expression “ expiration of the policj.
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I t  seems to me that there may be cases, of 
which the present is one, in which the latter 
expression would fail to do justice to the assured’s 
position.

In  the present case it  was contended that the 
assured had a vested cause of action in respect of 
the particular average loss, either a t the termination 
of the voyage which the Eastlands completed after 
leaving Cardiff dry-dock, or alternatively a t the 
time when she entered the dry-dock for the purpose 
of being repaired. The case of Stewart v. Merchants' 
Marine Insurance Company (sup.) was cited in  
support of this contention. The language of 
Lord Esher, M.JR. in that case must be read w ith 
reference to the facts he was dealing w ith, and in 
my opinion do not support the appellants’ con
tention. In  the case of Stewart v. Steele (sup.) a 
claim was made against underwriters for the cost 
of unrepaired damage to a ship which was sub
sequently sold to be brokep upj Maule, J„ when 
dealing w ith the contention that the plaintiffs in 
that ease had a vested right of action a t the moment 
of the happening of the loss which nothing could 
afterwards divest, points out that the principle 
had already been established that the proper tim e 
to estimate the loss where the party is put to no 
expense is a t the expiration of the risk. To the 
same effect is the judgment of Lindley, J. in Pitman 
v. Universal Marine Insurance Company (sup.), 
where he says : “ Against what do the underwriters 
agree to indemnify the assured ? Surely against 
such loss as he may in fact sustain by reason of the 
perils insured against. That this is so is plainly 
proved by those cases which decide that, where a 
ship has been injured and not repaired, the assured 
must w ait until the expiration of the risk before he 
can sue the underwriters for the loss he has sus
tained. The assured has no vested right of action 
when the injury is sustained.” The reason for this 
rule no doubt is, that according to accepted practice, 
now embodied in sect. 16 of the Marine Insurance 
Act 1906, the insurable value of a ship is the value 
at the commencement of the risk. Hence, if in 
an open policy the assured in ease of a total loss 
receives the fu ll value of his vessel a t the com
mencement of the risk, he cannot claim to have 
been damnified by the fact that during the currency 
of the policy the vessel had suffered damage, which 
had not been repaired, and in consequence of which 
therefore he had been put to no expense. In  the 
case of a valued policy where the assured receives 
all that he bargained for, the case is even clearer. 
'Che law where a claim arises as between the same 
parties and on the same policy is now embodied in 
sect. 77, sub-sect. 2, of the Marine Insurance Act 
1906. In  the present case the claims of the appel
lants are not under the same policy, or against the 
same parties. Their claim in  respect of the total 
loss was against the Government, their claim in  
respect of the partial loss is against the respondents 
as underwriters of the policy covering marine risks. 
Bailhache, J. is of opinion that this fact makes no 
difference, and he comes to that conclusion by an 
examination of the authorities. I  am unable to 
agree w ith this part of the judgment of the learned 
judge. I t  does not appear to me that the cases 
which were cited to the learned judge, and to which 
he refers, cover the particular point which has to 
be decided in this case. I t  must, I  think, be decided 
upon principle and w ith the help to be derived 
from the reasoning of the learned judges to whose 
judgments we have been referred.

I Livie v. Janson (12 East, 648) is the case mainly 
relied upon by the respondents both in this court 
and in the court below. The facts in that case 
were that the vessel was insured from New York to 
London warranted free from American condem
nation. She sailed from New York, and was 
shortly afterwards driven ashore by perils insured 
against and sustained serious partial damage. She 
was while in  that condition seized and condemned 
by the American Government. The assured ap 
parently claimed against the underwriters both 
for the total loss, and for the previous partial 
loss. In  his judgment Lord Ellenborough, C.J. 
appears to me to deal w ith the case from two separate 
points of view : first, whether the to tal loss of the 
vessel could in any sense be attributed to the causes 
which brought about the previous partial loss, and 
for this purpose he discusses the question of causa 
próxima; secondly, whether under the circum
stances the assured suffered any pecuniary loss by 
reason of the damage to the vessel in respect of 
which any claim for indem nity could arise. The 
decision of the ease proceeded apparently entirely 
upon the view of the facts taken by the learned 
judge. The only rule of Jaw which he lays down 
is certainly not opposed to the present contention 
of the appellants. I t  is in these words (10 East, 
at p. 654): “ Considering the deterioration of the 
ship and cargo then as the extent of what is referable 
to the head of sea-damage, we think we may lav 
it  down as a rule, that where the property deterio - 
rated is afterwards to ta lly  lost to the assured, 
and the previous deterioration becomes ultim ately 
a m atter of perfect indifference to his interests, he 
cannot make it  the ground of a claim upon the 
underwriters. The object of a policy is indemnity 
to the assured; and he can have no claim to 
indemnity1 where there is u ltim ately no damage to 
him from any peril insured against.” The learned 
judge expressly confines the rule to a case where 
the previous deterioration becomes ultim ately' a 
m atter of perfect indifference to the interest of 
the assured. In  Pitman's case (sup.) Cotton, L..1. 
lays down the law thus : “ Where in the case of a 
partial loss the owner has not repaired the vessel, he 
is entitled to have made good to him the deprecia
tion a t the end of the risk in  the value of his vessel, 
so far as this is caused by the peril insured against.” 
I f ,  therefore, the appellants had during the currency 
of the policy' sold their vessel for a sum representing 
its value if  repaired less 17701. the cost of completing 
the repairs, it  would seem clear th at they would 
have been entitled to recover the 17701. from the 
underwriters. I f  so, is there either principle or 
authority which compels this court to say' that 
though the 17701. would be recoverable in the one 
case, it  is not recoverable in the other, the loss to 
the assured being the same in both cases ? I  think 
not. As I  have already pointed out, Lord E llen
borough, C.J. in  his statement of the rule in Livie 
v. Janson, (sup.) im pliedly recognises the possi
b ility  of cases occurring in which the assured might 
be able to show that the previous deterioration of 
which the learned judge speaks might be of serious 
concern to him. In  Knight v. Faith (15 Q. B ., at 
p. 668) Lord Campbell, C.J. commenting upon the 
argument in that case based on Livie v. Janson 
(sup.) says this : “ The insurers on a ship, if they 
pay a to tal loss, certainly are not liable likewise in 
respect of any prior partial loss which has not been 
repaired; and, if a to tal loss occurs from which 
they are exempt, they are not liable for any prior
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partial loss which in that event does not prove 
prejudicial to the assured.” In  Lidgett v. Secretan 
(sup.) W illes, J. more than once points out what, 
in his opinion, was the reason for applying what he 
speaks of as the doctrine of merger, which is now 
incorporated in the rule as contained in  sect. 77, 
sub-sect. 2, of the Marine Insurance Act 1906. 
He says : “ The doctrine of merger cannot apply to 
such a case as this. The reason for applying it  
where the partial loss and the to tal loss occur 
during the continuance of the same risk is obvious ; 
the parties never intended that the insurers should 
be liable for more than a to tal loss in any event ’ ; 
and again : “ The authorities, when looked at,
w ill be found to amount to this : A  partial loss is not 
paid for if  there is a to tal loss of the vessel 
during the period covered by the policy; because, 
when the underwriter pays the to tal loss, he 
actually discharges all partial losses occupying 
during the voyage, except such as fa ll w ithin  
the suing and labouring clause, which are apart 
from the sum insured. H e never stipulated 
to pay more than the to tal loss; and, if  he 
were to pay a partial loss, and also the whole 
value of the vessel, he would be paying more 
than he undertook to indemnify the assured 
against.” The case w ith which we are now dealing 
is an exceptional one, in that under the Govern
ment contract the value of the vessel a t the tim e she 
was lost is what the assured recovers. Under these 
circumstances the reasoning which underlies the 
so-called doctrine of merger does not appear to me 
to apply as the respondents are not liable for the 
to ta l loss, and the appellants have suffered loss 
through the depreciation in  the value of their 
vessel by the partial unrepaired damage. I  thm k 
that they are entitled under these circumstances 
to be indemnified against th at loss. M r. Mac
Kinnon suggested that the appellants had suffered 
no loss because they in fact received from the 
Government a larger sum than the amount of the 
valuation inserted in the policy underwritten by the 
respondents. This argument cannot succeed. The 
question is not what the appellants would have 
received under the la tter policy had the vessel been 
to tally  lost owing to a marine peril, but what have 
the appellants in fact lost under the contract until 
the Government by reason of the fact th at the 
vessel had sustained the partial damage which had 
not been repaired. I t  is not necessary in the present 
case to express any opinion upon the construction 
put upon the judgment of Lord Ellenborough, C. J. 
in Livie v. Janson (sup.) by W illes, J . in Lidgett v. 
Secretan (sup.), where he deals w ith the case of the 
uninsured owner in respect of the to tal loss '"'no 
claims against his insurer for partial unrepaired 
loss. In  my opinion, the appeal succeeds, and the 
judgment must be set aside and judgment entered 
for the appellants for the amount claimed w ith  
costs here and below.

W a r r i n g t o n ,  L .J .— The action in this case was 
upon a policy of marine insurance effected w ith  
the defendants by the plaintiffs on their steamship 
Eastlands, the plaintiffs claiming to be paid the 
estimated amount of an unrepaired partial loss 
arising from a marine peril. The loss is adm itted 
and there is no dispute as to amount, hut the 
defendants deny their liab ility  on the ground that 
the ship, having become a to tal loss before the 
expiration of the risk from a cause not covered by 
the policy, th at is, a war peril, they cannot be 
called upon to make good an unrepaired partial

loss. Bailhache, J. has adopted tMs view and 
given judgment for the defendants relying on 
the authority of Livie v. Janson (sup.), a decision 
of the Court of K ing’s Bench. The plaintiffs 
appeal.

The Marine Insurance Act 1906 contains no 
express enactment covering the case, sect. 7 1 , 
sub-sect. 2, being confined to an unrepaired partial 
loss followed by a to tal loss under the same policy, 
but it  does contain a provision, sect. 91, sub
sect. 2, that the rules of the common law , including 
the law merchant, save in so far as they are incon
sistent w ith the express provisions of the Act, 
shall continue to apply to contracts of marine
insurance. . , ,

The real question is, what is the scope of the rule 
laid down in  Livie v. Janson (sup.), and does it, 
when properly understood and applied to the tacts 
of this case, relieve the underwriters from their 
prima facie liab ility  under the policy ? The material 
facts are not in dispute and may be shortly stated. 
The policy is a time policy for a period commencing 
on the 20th Feb. 1917 and ending on the 20th Feb.
1918. The usual Institu te tim e clauses, including 
the free from capture and seizure clause, are part, ot 
the policy. One of these is as follows: In  no
case shall underwriters be liable for unrepaire 
damage in  addition to a subsequent to tal loss 
sustained during the term  covered by this policy. 
This clause only applies if the to tal loss there 
referred to is one for which the underwriters are 
liable. The ship was under charter to the Adm iralty. 
On the 29th Oct. 1917 she grounded while entering 
Dunkirk and sustained the damage in  question. 
On the 5th Nov. she started on another voyage 
without being repaired and on the 15th Dec. she 
arrived a t Cardiff where she went ^ to  dry dock. 
The necessary repairs were estimated a t 2 ba»f. oi 
which repairs costing 9281. were effected, leaving 
damage unrepaired estimated at 1<7(M. On tne 
25th Jan. 1918 she became a to tal loss as the result 
of a war peril. By the charter-party the Adm iralty 
undertook the risks of war, such risks being so 
undertaken on the ascertained value of the steamer 
if she be to tally lost at the tim e of such loss, lfie  
value of the ship was duly ascertained and paid b\ 
the Adm iralty, but they deducted from her value
as a sound ship the 17701. above mentioned, being the 
amount of the damage remaining unrepaned a t _  
time of her loss. But for this damage die plaintiffs 
would have received her fu ll value as a sound ship, 
and it is the 1770/. so lost that they 9?ek f  1
from the defendants. 1 ought to mention tlia tfo rtb e  
ournose of the policy the ship was valued at bZ,0UUl., 
being* some 20,000/. less than the ascertained value
under the charter-party. . .  .

I  now turn to the authorities m order to ™ « e i 
the question which, as I  have said, is, I  th ink, the 
real question to be determined. Livie v. Janson 
(sup!) was decided in 1810. In  that case a ship was 
insured by a voyage policy warranted free fio ^  
American condemnation. In  the ,
voyage she ran ashore, sustaining partial da“ ag®’ 
but next dav was seized by the Amer.can authori
ties and was finally condemned, thus becoming a 
to tal loss. The owners sued the underwriters 
respect of the partial loss. I  he ju  g .
Court of King’s Bench was for the defendants anu 
was delivered by Lord Ellenborough, C. J . ^  
judgment Lord Ellenborough began by P°in t‘“'- 
out that the plaintiffs could not recover for th  
to tal loss, for though the marine peril stranding
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facilitated her subsequent capture and condemna
tion it  was not the causa proximo of the to tal loss, 
and the plaintiffs could therefore recover, if a t all, 
only for the deterioration of the ship and goods by 
reason of the sea damage. H e then proceeded as 
follows (12 East, a t p. 654): “ Considering the
deterioration of the ship and cargo then as the 
extent of what is referable to the head of sea- 
damage, we think we may lay it  down as a rule that 
where the property deteriorated is afterwards 
to tally  lost to the assured, and the previous deteriora
tion becomes ultim ately a m atter of perfect in 
difference to his interests, he cannot make it  the 
ground of a claim upon the underwriters.” He then 
gives a reason for the rule founded on the nature 
of insurance as a contract of indem nity and lays 
stress on the fact th at in  the case before the court 
the persons who were prejudiced by the deterioration 
were the American Government who had seized the 
ship and cargo and not the assured, and he adds 
(12 East, at p. 655): “ There may be cases in  which, 
though a prior damage be followed by a to tal loss, 
the assured may nevertheless have rights or claims 
in respect of that prior loss, which may not be 
extinguished by the subsequent to tal loss.”  On 
this I  th ink it  is clear that the words, “ And the 
previous deterioration becomes ultim ately a m atter 
of perfect indifference” to the interests of the 
assured, are an essential part of the rule and the 
underwriters cannot obtain the benefit of it  w ithout 
establishing the fact so expressed. Do the subse
quent authorities in  any way modify or affect this 
position ? In  Knight v. Faith (sup.) a ship was 
insured under a tim e policy expiring on the 23rd 
Sept. Before the expiration of the risk she sus
tained partial damage from perils of the seas, and 
after the expiration of the risk she was sold by the 
master under circumstances which the assured 
alleged amounted to a to tal loss under the policy. 
This point was decided against the assured, but it  
was further held that the ultim ate loss of the ship 
did not prevent the assured recovering for the 
partial loss, for the partial loss continued to his 
actual prejudice and was not merged in  any total 
loss for which the insurer was liable. The greater 
part of the judgment is devoted to the question 
whether the assured could recover as for a total 
loss. On the other point Lord Campbell, C .J., 
delivering the judgment of the court, says (15
Q. B ., at p. 668) : “ The insurers on a ship, if  they 
pay a to tal loss, certainly are not liable likewise 
in respect of any prior partial loss which has not 
been repaired; and, if  a to tal loss occurs from which 
they are exempt, they are not liable for any prior 
partial loss which in that event does not prove 
prejudicial to the assured.” H e then refers to 
Livie v. Janson (sup.), mentioning in  particular 
the fact that the assured in the event which happened' 
were not in  any degree prejudiced by the partial 
loss, and points out that in  the case then before the 
court the grounding of the ship had continued a 
prejudice to them ever since. I t  seems to me that 
in Lord Campbell’s view, as in  Lord Ellenborough’s, 
it  is only a partial loss which in the event does not 
prove prejudicial to the assured in respect of which 
he cannot recover.

The next case is IAdgett v. Secrelan (sup.). There 
were there two voyage policies. Before the expira
tion of the risk under the first policy the ship sus
tained partial damage from a peril insured against, 
which remained unrepaired a t the expiration of 
the risk. During the currency of the risk under

the second policy, she became a to tal loss. I t  was 
held that the assured were entitled to recover under 
the first policy for the partial damage and under 
the second for the to tal loss. This case, of course, 
differs from Livie v. Janson (sup.) in that the 
total loss occurred after the expiration of the risk 
covered by the policy under which the claim in 
respect of partial damages was made. I t  is this 
fact on which stress is laid by the judgment of 
W illes, J ., and the question of continuing prejudice 
by reason of the partial loss did not arise and was 
not in  fact considered. I  have carefully read the 
m aterial part of the judgment of W illes, J ., and I  
can find nothing in it  which indicates that in his 
view the decision in Livie v. Janson (sup.) would 
have been the same if in fact the assured had 
suffered from the partial damage or loss continuing 
after and in  spite of the subsequent to tal loss.

In  Pitman v. Universal Marine Insurance Com
pany (sup.) the question arose as to the mode 
of ascertaining the sum payable by the under
writers in  respect of unrepaired damage where the 
ship in her damaged condition was sold during the 
continuance of the risk. The only question was 
as to the amount payable by the underwriters, 
their liab ility  being admitted. I t  is true that 
Lindley, J. in  his judgment says: “ I f  in such a 
case ” (th at is, in  which a ship has been injured as 
the consequence of a peril insured against and is 
not repaired) “ the ship is lost whilst the policy is 
running by a peril not insured against, the assured 
has no right of action a t a ll.” B ut this is a dictum  
only and, for the purpose of the case the learned 
judge was considering, the continuance after a 
to tal loss of the prejudicial effect of a partial loss 
was not m aterial. None of the other cases seem 
to me really to bear on the point and certainly do 
not in  any way conflict w ith the view th at the 
fact that the deterioration as the result of partial 
damage ultim ately becomes a m atter of indifference 
to the assured is essential to a defence of the under
writers founded on the decision in  Livie v. Janson 
(sup.).

In  the present case the plaintiffs have proved 
that the deterioration of the ship as the result of 
the unrepaired partial damage was a continuing 
prejudice to them notwithstanding the subsequent 
total loss. This partial damage arose from a peril 
insured against, and, in  my opinion, the defence to 
the plaintiffs’ claim has not been sustained. I t  
has been contended that the continuing prejudice 
results from the form of the contract under which 
war risks were covered and not from the peril 
insured against. The damage arises from the peril 
insured against, and, in my opinion, it  is im m aterial 
to what circumstances the continuance of the 
resulting loss is due ; if  i t  in fact continues, this is 
enough to exclude the application of the rule in  
Livie v. Janson (sup.). I  also think the fact that 
the ship was valued for the purposes of the policy 
at a sum less than the net sum paid as compensation 
for her loss is irrelevant.

On the whole I  am of opinion that the appeal 
should be allowed and judgment entered for the 
plaintiffs for the 1770?.

Sc r u t t o n , L .J .— This appeal from Bailhache, J. 
raises a difficult question of marine insurance. 
Shortly, the facts are that a ship insured by a time 
policy against perils of the sea suffered a particular 
average loss, part of which was repaired, and part, 
of the value of 17701., le ft unrepaired, when on a 
subsequent voyage covered by the same policy the
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ship was to tally  lost by war perils. A t the time 
she was under a Government charter, by the terms 
of which the Government paid in case of her loss 
by war risks her value a t the tim e of the loss. I  hey 
consequently deducted from her sound value 
1770Z. for the unrepaired damage. The assured 
then claimed on the underwriters for the repaired 
and unrepaired damage by penis of the sea. the  
underwriters paid the repaired damage, but declined 
to pay the unrepaired damage, on the ground that 
it  was merged in the to tal loss, for which they were 
not .liable. The judge has held the view of the 
underwriters correct, and the assured appealed.

The only assistance that the Marine Insurance 
Act 1906 gives is contained in sect. 77, sub-sect. ¿, 
of that A c t: “ Where, under the same policy, a 
partial loss, which has not been repaired or other
wise made good, is followed by a to tal loss, the 
assured can only recover in respect of the to tal loss.
The reason for this is fa irly  clear. The assured 
under an open or a valued policy in the case of a 
total loss recovers the sound value of the ship at 
the commencement of the risk (Marine Insurance 
Act 1906, ss. 16 and 68 ); though there has been 
subsequent particular average damage before the 
to tal loss (Shawe v. Felton, 1801, 2 East, 109) , 
or, in a valued policy, though she was not sound at 
the beginning of the risk, if there was no fraud in  
the valuation (Barker v. Janson, 1/ L. Kep. 
473 • L . Rep. 3 C. P. 303). I f  the assured recovers 
the ’whole value of the ship, to give him a partial 
loss in  addition, which has caused him no damage 
would give him  more than an mdemnity. i l  ne 
has spent or become liable for money on repairs, 
this is an additional expense or loss to him caused 
by perils insured against, and he can recover this 
cost of repairs ; not, however, if the repairs, though 
done, were done on bottom ry, and the owner was 
only liable if the ship arrived safely, an event 
which did not happen: (The Dora Foster, sup., 
per Barnes, J .). So far the principle of indem nity, 
neither more nor less, is followed, which Bowen, J . 
in  Castdlain  v. Preston (49 L . T . Rep. 29  ̂ 11 Q.-B. 
D iv. 380) said is a broad principle to  be resorted 
to w ith confidence in  any difficult question of 
insurance. The statute is lim ited to cases under 
the same policy.” The policy itself contains the 
clause : “ In  no case shall underwriters be liable
for unrepaired damage in  addition to a subsequent 
to tal loss sustained during the term  covered by this 
policy.” This only relates to to tal losses under 
the policy, and is inserted because of a preceding 
condition splitting the time policy into voyages, 
for the purposes of the 3 per cent, memorandum. 
The statute, however, by sect. 91, sub-sect. 2, con
tinues the rules of common law so far as they are 
not inconsistent w ith the express provisions of the 
Act, and the judge below has arrived a t his con
clusion on the common law authorities.

Take next a case where a partial unrepaired loss 
under one policy is followed by a to tal loss not 
covered by the first policy, but covered under 
another policy concurrent in  time. There it  has 
been decided by Mathew, J. that the assured can 
recover under the second policy the fu ll insured 
value of the ship a t the commencement of the 
™ k In  Woodside v. Globe M arine Insurance 
Company (sup.), a ship insured by one poliw  
against perils of the sea, and by another valued 
policy against fire, first suffered a heavy partial 
unrepaired loss by perils of the sea and then was 
consumed by fire. The assured recovered her full

undamaged value on the fire policy, and conse
quently suffered no loss. D ifficult questions, 
however, might arise if the assured sued first on the 
marine policy, and still more difficult questions if 
either underwriter who had paid a loss claimed to 
be subrogated to the rights of the assured against 
the other underwriter, on which I  prefer to express 
no opinion, except that they should be worked 
out if  possible on the broad principle of indemmty.

Come next to the case where the assured suffers 
a partial unrepaired loss by perils of the sea against 
which he is insured, and then loses his ship by perils 
not covered by his policy. This case arose in 
Lim e  v. Janson (svp.) before Lord Ellenborough 
and the Court of Common Pleas in 1810. A ship 
insured against perils of the seas warranted free 
from American condemnation,” in attempting to 
leave New York at night to avoid American embargo 
was driven ashore by ice and suffered damage. 
W hile ashore she was seized by the American 
Customs and condemned for breach of the embargo. 
The assured claimed on his policy, (1) for a total, 
(2) a partial loss. As to the total loss Lord Ellen
borough held that the proximate cause was the 
condemnation, not the stranding. This part of 
the case has been doubted by W illes, J. m  Ionites  
v Universal Marine Insurance Company (8 L . 1. 
Ren 705 ; 14 C. B. N . S. 259) by the Court of 
Common Pleas in Hahn v. Corbett, (1824 2 Bing, 
at pp. 205, 211, and 212), and by M r. Phillips in 
his standard work on Marine Insurance, ss. 1136 
and 1743. I t  has, however, no bearing on the 
present case which is concern«! w ith the claim  for 
a partial loss. As to this, and the claim for total 
loss, Lord Ellenborough, in reserving judgment, 
said (12 East, at p. 652) it  was “ useless to be seeking 
about for odds and ends of previous partial losses 
which might have happened to a ship in the course 
of her voyage, when at last there was one over
whelming' cause of loss which swallowed up the 
whole subject-matter.” This appears rather to 
look a t the state of the ship than a t the pecuniary 
result to the owner, or any claim he might have 
for indemnity under the contract In  giving the 
reserved judgment, the Court laid it  down as a 
i-ule (12 E astfa t p. 654) that “ Where the property 
deteriorated is afterwards totally lost to the assured, 
and, the previous deterioration becomes ultim ately 
m atter of perfect indifference to his interests, he 
cannot make it  the ground of a claim on the under
writers. The object of a policy is indemnity to the 
assured • and he can have no claim to indemmty 
where there is ultim ately no damage to him from 
any peril insured against.” I  gather that, in a 
case where the Court thought the previous deteriora
tion did affect the assured s mterests, they would 
allow him to recover. Indeed, the Court say later 
(12 East, a f p. 655), “ There may be cases m which, 
though a prior damage be followed by a total loss, 
the assured may nevertheless have nghts or claims 
in respect of that prior loss, which may not be 
extinguished by the subsequent to tal loss. Such 
a case would apparently arise if the assured were 
insured against total loss by a policy which only 
gave him the value at the time of loss m which case 
the previous deterioration would affect his interests. 
I  have, however, personally great difficulty m  seeing 
how the previous deterioration in Lim e  v Janson 
(sup.) did not affect the insureds interests. He 
had, when it happened, a damage to the ship, 
which would be made good at the expiration of 
the policy, by a claim on the marine underwriter,
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and lie had a damaged ship, the two together 
giving him a fu ll indemnity. He lost the damaged 
ship, without* having a claim against anyone for 
that loss, and he is said also and therefore to have 
lost his remedy for the previous damage, although 
it  would seem that the loss of the ship as damaged, 
for which he was his own insurer, had nothing to 
do w ith the remedy and indemnity for the previous 
damage for which he was insured. This seems to 
infer from the fact that an owner is, to use the 
common phrase, “ his own insurer,” that he must 
be taken to have recovered the fu ll sum he would 
have recovered if insured. B ut he does not recover 
that sum. VVilles, ,T. has given an explanation of 
the position in Udgett v. Secretan (sup.), which, 
with the most sincere respect, for that very great 
judge, I  am also unable to understand. He says : 
“ In  such a case, the assured puts himself in the 
same position that the underwriter would have been 
in if he had insured against a total loss generally ; 
and therefore, when such loss arises, the under
writer must be considered by the terms of the 
contract to be in the same position as if  he had so 
insured and had paid for a total Joss, and con
sequently the claim for a partial loss falls to the 
ground.” W hy because the assured is uninsured 
against a total loss from specified causes the under
w riter against loss from other causes is to be treated 
an if he had insured against losses against which he 
did not insure I  fail to perceive. I f  “ underwriter ” 
is a slip for “ owner his own insurer ” the comment 
above applies.

L iv ie  v. Janson (sup.) was held in Lidgett v. 
Secretan (sup.) not to apply where the total loss 
was under h subsequent policy to that under which 
the partial loss fell, because the loss was to be 
estimated at the end of the policy. I t  was also 
held not to apply in Knight v. Faith  (s ip .), where a 
sale without notice of abandonment, therefore 
not a to tal loss, took place after the expiration of 
the policy. In  that case, however, Lord Campbell 
said (15 Q. B ., at p. 668): “ I f  a total loss occurs 
from which they the underwriters— “ are exempt
they are not liable for any prior partial loss which 
n that event does not prove prejudicial to the 

assured,” repeating the language in L iv ie  v. Janson 
(sup.), but treating the damage in that particular 
case as a continuing prejudice because it  lessened 
the selling value of the ship on sale.

I  doubt myself whether L i v i e  v. Janson (sup.), so 
far as it  deals w ith an uninsured owner whose ship 
is totally lost, and who has no means of recouping 
himself that loss, is rightly decided. He seems to  
me to be prejudicially affected by the previous 
partial damage to the ship. But L iv ie  v. Janson 
(sup.) has been cited without disapproval in several 
cases during its long life, though never, as far as I  
can find, when it  was directly in point on the facts 
of the case, and I  should be reluctant definitely to 
overrule it, unless it  was necessary. The court in  
L iv ie  v. Janson (sup.) clearly contemplates cases 
where the existence of previous damage may affect 
the interests of the assured. ¡Such, cases appear to  
arise where owing to the previous damage the assured 
has a smaller claim for the total loss than he would 
otherwise have, as for instance where his policy 
covering total loss only covers the value of the 
s h ip  at th e  time of the loss and, the re fo re , reduces, 
h e r so u n d  v a lu e  by the p re v io u s  dam age ; o r  w here , 
as in  this case, he can recover from his charterer 
o n ly  the value of the sh ip  at the t im e  of the loss, 
and the charterer therefore deducts the unrepaired

damage from the sound value. A  similar case 
would be where the damaged ship is sold during the 
currency of the policy for a smaller sum because of 
its damaged condition. As I  have said, it  is not 
necessary to decide whether an owner who has 
no remedy at all for the total loss is deprived of his 
claim for previous partial damage, though it seems 
odd that he should recover, if his claim over is 
affected and reduced by previous damago, and not 
recover if  he has no claim over it  a t all, in which case 
he certainly is not indemnified for previous damage.

Tor these reasons, I  am unable to agree w ith the 
judgment of Bailhache, J„ and think the appeal 
should be allowed and judgment entered for the 
plaintiffs for the amount claimed w ith costs here 
and below. , , „

Appeal, allowed.
.Solicitors for the appellants, Downing, [ I  and cock, 

Middleton, and Lewis for Bolam, Middleton, and Co., 
West Hartlepool.

Solicitors for the respondents, Parker, Garrett, 
and Co.

Dec. 8 and 9, 1919.
(Before Bankes, Warrington, and 

Scrutton, L .JJ.)
Anglo-Newtoundland D evelopment Company 

L im ited  v. T he K ing , (a)

APPEAL FROM TH E K IN G S  BENCH D IV IS IO N . 

Practice —  Petition of right —  F ia t —  Arbitra tion—  
Staying proceedings— Step by the Crown in  the pro 
ceedings— Petition o f Right Act 1860 (23 A- 24 Viet, 
c. 34), ss. 2, 3, 4, 7— Arbitra tion Act 1889 (52 ,6 

53 Viet. c. 49), ss. 4, 23.
(1) I t  is  competent in  a proper case to stay, under 

sect. 4 of the Arbitra tion Act 1889, proceedings in  a, 
petition o f right which contains a written agreement 
to submit differences, to arbitration.

(2) The granting o f a f ia t is  not a step by the Crown 
in  the proceedings w ith in  the meaning o f the section.

(3) I n  the circumstances of this particular case there 
had been no written agreement to submit d iffe r
ences to arbitration.

So held by Bankes and Warrington, L .JJ .
Held, further, by the whole court, that, as the subject- 

matter of the dispute involved an important con
stitutional question, the proceedings in  the petition 
ought not to be stayed.

Decision of Bailhache, J . affirmed.

Appeal by the Crown from an order of Bailhache, J. 
in chambers, who affirmed an order of a master 
refusing to refer to arbitration a petition of right.

By Royal Proclamation of the 3rd Aug. 1914, 
His Majesty authorised and empowered the Lords 
Commissioners, of the Adm iralty by warrant under 
the hand of their secretary or under the hand of any 
flag officer of the Royal Navy holding any appoint
ment under the Adm iralty to do the acts" following 
—-namely, “ to requisition and take up for our 
service any British ship or British vessel as defined 
by the Merchant Shipping Act 1894 w ithin the
B r i t is h  Is le s , o r  th e  w a te rs  a d ja c e n t th e re to , fo r  
such  p e r io d  o f  tu n e  as m a y  be necessary o n  c o n d i
t io n  t h a t  th e  ow ne rs  o f  a l l  sh ips  a n d  vessels so 
re q u is it io n e d  s h a ll re ce ive  p a y m e n t fo r  th e ir  use,

< n )  Reported by W. C. Sawdford, Esq., Barrister-at
b&w.
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and for services rendered during their employment 
in the Government service, and compensation for 
loss or damage thereby occasioned, according to 
terms to be arranged as soon as possible after the 
said ship has been taken up, either by m utual 
agreement between the Lords Commissioners of 
the Adm iralty and the owners or failing such agree
ment by the award of a board of arbitration  
to bo constituted and appointed by us for this 
purpose.”

The respondents, the Anglo - Newfoundland 
Development Company Lim ited, were the owners 
of two steamships, the Cranley and the Alconda.

B y letters dated respectively the 22nd Jan. 
and April 1917 the Lords Commissioners of the 
Adm iralty requisitioned the Cranley and the 
Alconda. The letter of the 22nd Jan. 1917 was 
as follows: “ I  am commanded by my Lords
Comnfissioners of the Adm iralty to acquaint you 
that it  has been found necessary to requisition the 
Cranley under Royal Proclamation of the 3rd Aug. 
1914 for use on urgent Government service under 
the conditions of the pro forma charter-party T . 99 
inclosed. . . . Rates of hire have been fixed for
requisitioned ships on the basis of the reports of 
the Adm iralty Transport A rbitration Committees 
subject, in the case of certain classes of vessels, to 
subsequent modifications (vide form T . 11541 
attached). These rates have been generally accepted 
by shipowners, and payments on account on this 
basis w ill be made to you as soon as possible on 
receipt of a claim therefor. , . .” The letter 
of April 1917 requisitioning the Alconda was to the 
like effect.

Charter-party T . 99, which contained forty-tw o  
clauses, purported to be made between the owners 
of the requisitioned steamship and the Director of 
Transports for and on behalf of the Lords Commis
sioners of the Adm iralty. By clause 2 the owners 
agreed to let and the Adm iralty agreed to hire 
the steamship for a term of calendar
months certain from the day she was placed at the 
disposal of the Adm iralty at in such dock
or at such wharf or place immediately available as 
the Adm iralty m ight direct, she being then ready to 
receive cargo and tight, staunch and strong. By 
clause 4 hire was to commence on and from the day 
of delivery to the Adm iralty. By clause 5 the 
Adm iralty agreed to pay for the use and hire of the 
steamer at the rate of per calendar month
commencing when she should be placed at Adm iralty 
disposal as provided in clause 4.

Clause 31. Any dispute arising under the charter 
shall be referred under the provisions of the Arbitration 
Act 1889, or any amendment thereof, to the arbitration 
of two persons, one to be nominated by the owners and 
the other by the Admiralty, and should such 
arbitrators he unable to agree, the decision of an 
umpire whom they must elect shall be final and binding 
upon both parties hereto, and it  is further mutually 
agreed that such arbitration shall be a condition 
precedent to the commencement of any action at law.

Form No. T . 11541, mentioned in the letter of the 
22nd Jan. 1917, was a form of agreement which, as 
stated by the report of the Adm iralty Transport 
Arbitration Board (Addendum No. 4), had been 
a r r iv e d  a t  b e tw een  a re p re s e n ta t iv e  com m ittee ^  o f 
ow ne rs  a n d  th e  D ire c to r  o f  T ra n s p o rts  a t  a  m e e tin g  
on th e  1s t M a rc h  1915. I t  spec ified  c e r ta in  scales 
of ra te s  p e r to n  gross re g is te r p e r m o n th  for re q u is i
tioned sh ips  o f th e  class to w h ic h  th e  Cranley and 
the Alconda belonged. The report also s ta te d  th a t  

Y o l. X IV ., N . S.

by agreement the owners should be indemnified 
against any extraordinary expenses connected w ith 
the charter to the Government and also against 
third party commitments, such expenses and 
indemnification to he outside the rate of hire.

The respondents were not satisfied w ith the 
payments made to them by the Government on 
account of hire and expenses. On the 6th June 
1919 they prepared a petition of right claiming 
as extraordinary expenses and third party commit
ments certain payments amounting to 11,056(. 
made by them for insuring the vessels in obedience, 
as they said, to the direction of the Government, 
and also asserting that, by terms arranged by the 
Adm iralty Transport Arbitration Board, the basis 
of payment for requisitioned ships was to include 
a rate of hire sufficient to yield a fair shipping trade 
profit after allowing for running and establishment 
expenses and depreciation of ship and engines. 
Further, under par. 10 of the petition of right, 
they claimed a reasonable rate of remuneration 
which, they asserted, would be one covering 
all the expenses they had incurred, an allowance 
for depreciation and classification, and a fair 
shipping trade profit. The petition was intituled  
in the King’s Bench Division and the venue was 
laid in Middlesex, as directed and authorised by 
sect. 1 of the Petition of R ight Act 1860. I t  was 
then left w ith the Secretary of State for the Home 
Department in order to be submitted to His Majesty 
for his fiat that right he done, as directed by 
sect. 2 of the Act. The fiat was granted by the 
Attorney-General. A copy of the petition and 
fiat were then left at the office of the Solicitor to 
the Treasury indorsed, as directed by sect. 3 of 
the Act, w ith the words : “ The suppliants pray 
for a plea or answer on behalf of His Majesty within 
twenty-eight days after the date hereof, or otherwise 
that the petition may be taken as confessed.” 
According to the practice pursued under sect. 3, the 
Solicitor to the Treasury transmitted the petition 
and fia t to the W rit Department of the Central 
Office of the Royal Courts of Justice together w ith  
a copy for service, and the petition and fiat were 
filed in the W rit Department.

A summons was taken out on behalf of the 
Crown to stay proceedings in the petition of right 
under sect. 4 of the Arbitration Act 1889. The 
affidavit stated :

3. The said ships were requisitioned by letters 
from the Admiralty to the suppliants dated the 22nd 
.Jan. 1917 in the case of the Cranley and April 1917 in 
the case of the Alconda, and I  believe the said letter 
of April 1917 was accompanied by a letter of the 
6th April 1917. . . 4. The agreements relied
upon in the petition are the agreements contained 
in the said letters and in the Report of the Admiralty 
Transport Arbitration Committee. . . .  5. The
said agreements constitute or contain respectively 
agreements to submit differences to the arbitration 
of the Board of Arbitration to be appointed under 
His Majesty’s Proclamation of the 3rd Aug. 1914. . .

The Petition of R ight Act 1860 (23 & 24 Viet, 
c. 34):

Sect. 1. A petition of right may, if the suppliant 
think fit, be intituted in any one of the superior courts 
of common law or equity at Westminster in which 
the subject-matter of such petition or any material 
part therof would have been cognisable if  the same 
had been a matter in dispute between subject and

I sub ject, and i f  in t itu le d  in  a co u rt o f com m on la w  sha ll 
sta te  in  the  m arg in  the  venue fo r  th e  t r ia l  o f such

4 F
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petition; and such petition shall be addressed to Her 
Majesty in the form or to the effect in the schedule 
to this Act annexed (No. 1). . . .

Sect. 2. The said petition shall be left with the 
Secretary of State for the Home Department, in order 
that the same may be submitted to Her Majesty for 
Her Majesty’s gracious consideration, and in order 
that Her Majesty, if she shall think fit, may grant her 
fiat that right be done, and no fee or sum of money 
shall be payable by the suppliant on so leaving such 
petition, or upon his receiving back the same.

Sect. 3. Upon Her Majesty’s fiat being obtained 
to such petition a copy of such petition and fiat 
shall be left at the office of the Solicitor to the Treasury, 
with an indorsement thereon in the form or to the effect 
in the schedule (No. 2) to this Act annexed, praying 
for a plea or answer on behalf of Her Majesty within 
twenty-eight days, and it  shall thereupon be the duty 
of the said solicitor to transmit such petition to the 
particular department to which the subject-matter of 
such petition may relate, and the same shall be 
prosecuted in the court in which the same shall be 
intituled, or in such other court as the Lord Chancellor 
may direct.

Sect. 4. The time for answering, pleading, or 
demurring to such petition, on behalf of Her Majesty, 
shall be the said period of twenty-eight days after the 
same, with such prayer of a plea or answer as aforesaid, 
shall have been left at the office of the Solicitor to the 
Treasury, or such further time as shall be allowed 
by the court or a judge; provided always, that it 
shall be lawful for the Lord Chancellor, on the 
application of the Attorney-General or of the suppliant, 
to change the court in which such petition shall be 
prosecuted, or the venue for the trial of the same.

Sect. 7. So far as the same may be applicable, and 
except in so far as may be inconsistent with this Act, 
the laws and statutes in force as to pleading, evidence, 
hearing, and trial, security for costs, amendment, 
arbitration, special cases, the means of procuring 
and taking evidence, set off, appeal, and proceedings 
in error in suits in equity, and personal actions between 
subject and subject, and the practice and course of 
procedure of the said courts of law and equity 
respectively for the time being in reference to such suits 
and personal actions, shall, unless the court in which 
the petition is prosecuted shall otherwise order, be 
applicable and apply and extend to such petition of 
right. . . .

The A rbitration Act 1889 (52 & 53 V iet. c. 49), 
s. 4, provides :

If  any party to a submission, or any person 
claiming through or under him, commences any 
legal proceedings in any court against any other 
party to the submission, or any person claiming through 
or under him, in respect of any matter agreed to be 
referred, any party to such legal proceedings may at 
any time after appearance, and before delivering any 
pleadings or taking any other steps in the proceedings, 
apply to that court to stay the proceedings, and that 
court or a judge thereof if satisfied that there is no 
sufficient reason why the matter should not be referred 
in accordance with the submission, and that the 
applicant was, at the time when the proceedings were 
commenced, and still remains, ready and willing to do 
all things necessary to the proper conduct of the 
arbitration, may make an order staying the 
proceedings.

Sect. 23. This Act shall, except as in this Act 
expressly mentioned, apply to any arbitration to which 
Her Majesty the Queen, either in right of the Crown, 
or of the Duchy of Lancaster or otherwise, or the 
Duke of Cornwall, is a party, but nothing in this Act 
shall empower the court or a judge to order any pro
ceedings to which Her Majesty or the Duke of Cornwall 
is a party, or any question or issue in any such pro
ceedings, to be tried before any referee, arbitrator,

[Ct. of A pp.

or officer without the consent of Her Majesty or the 
Duke of Cornwall, as the case may be, or shall affect 
the law as to costs payable by the Crown.

The master refused to stay the proceedings, and 
his decision was affirmed by Bailhache, J.

The Crown appealed.
Sir Gordon Heimrt (A .-G .), MacKinnon, K .C ., 

and Ricketts for the Crown.
R. A. Wright, K .C. and Claughton Scott for the 

respondents.
In  addition to the cases mentioned in the judg

ments, Lobitos Oilfields Limited v. Lords Commis
sioners of the Admiralty (117 L . T. Rep. 28 ; 33 
Times L. Rep. 472 ; (1917) W . N . 227), and Ives v. 
Willans'(70 L . T. Rep. 674 ; (1894) 2 Ch. 478) were 
cited.

Bankes, L .J .— The respondents are the owners of 
two vessels, the Cranley and th& Alconda, which were 
requisitioned by the Government by virtue of the 
proclamation of the 3rd Aug. 1914. The respon
dents claimed that they were entitled to more 
than the Government was willing to pay them  
for the hire of the vessels, and prepared a petition 
of right and applied for the necessary fiat. The 
fia t was granted and the respondents commenced 
proceedings in the High Court by filing the petition. 
Then the advisers of the Crown applied for an order 
under sect. 4 of the Arbitration Act 1889 to stay 
all further proceedings in the petition. That 
application failed before both the master and the 
judge in chambers. The Crown appeals.

The respondents contend that the appeal should 
be dismissed on four grounds— first, that the 
Crown has taken a step in the proceedings ; secondly, 
that when a petition of right has been filed it  cannot 
be referred to arb itration; th irdly, that in this 
case there was no submission to arb itration ; and, 
fourthly, that, if the court has a discretion, it  
should not exercise that discretion by referring 
this dispute.

The first two contentions are of general im port
ance to the relation between the Crown and the 
subject. In  my view, it  would be a misfortune 
to the subject if they should prevail, because if 
they did the Attorney-General before issuing a 
fia t would have' to consider not only whether 
there is a claim worthy to be investigated, 
but also whether the Crown should insist on 
arbitration as the means of investigating i t ; and 
so the subject could never present to a court of 
justice his view that his claim should be tried in 
court and not by arbitration.

W hether the Crown has taken a step in the 
proceedings depends on the Petition of R ight Act 
1860 and sect. 4 of the Arbitration Act 1889, by 
which, when legal proceedings have been com
menced by one party to a submission against 
another, either party may after appearance and 
before taking any step in the proceedings apply 
to the court for a stay. The question is whether 
the Crown by issuing the fiat has taken a step in 
the proceedings in the court. In  my view it  has 
not. The fia t is a m atter prelim inary to the legal 
proceedings. The Petition of R ight Act 1860 
prescribes the steps to be taken by a suppliant. 
[The Lord Justice read sects. 1, 2, and 3 of the 
Petition of R ight Act.] The practice is laid down 
thus in the Yearly Practice (1920, p. 802) under the 
heading “ Steps before filing ” : “ The petition must 
be left w ith the Secretary of State for the Home
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Department for the purpose of being submitted to 
the Sovereign for the indorsement of his fia t ‘ Let 
right be done.’ . . .  A copy bearing such 
fiat must be taken to the W rit Departm ent of the 
Central Office, together w ith a copy or copies for 
service. A number is given, and if in the Chancery 
Division, a judge is assigned, and the copy bearing 
the fiat filed in the department.” In  my opinion, 
it  cannot be said th at a legal proceeding has been 
commenced in the court until the steps indicated 
by the statute and the practice in accordance 
therewith consequent on the granting of the fiat 
have been taken and pursued.-

The second point, which is also of general im 
portance, is this : that when a proceeding has been 
commenced in the court there is no power to remove 
it  from that court in  which it  has been instituted 
and refer it  to arbitration. I t  is necessary to 
examine sects. 3, 4, and 7 of the Act. Sect. 3 
has been already referred to ; the latter part of 
i t  is im portant; after the petition and fiat have 
been le ft w ith the Solicitor to the Treasury and 
have been by him transmitted to the proper 
department “ the same shall be prosecuted in  the 
court in which the same shall be intituled, or in 
such other court as the Lord Chancellor may direct.” 
To sect. 4, which prescribes the time for answering, 
pleading, or demurring, there is a proviso : “ Pro
vided always that it  shall be lawful for the Lord 
Chancellor, on the application of the Attorney- 
General, or of the suppliant, to change the court 
in which such petition shall be prosecuted, or the 
venue for the tria l of the same.” The argument 
for the Crown is th a t these two sections are im 
perative and that, unless the Lord Chancellor 
otherwise orders, the petition must be prosecuted 
in the court in which it  is intituled and the venue 
must be that stated in  the margin of the petition. On 
the other hand, it  is urged that these provisions are 
subject to the general provisions of sect. 7. [The 
Lord Justice read sect. 7.] I  see nothing in the 
Arbitration Act 1889, either in sect. 4 of that Act or 
elsewhere, inconsistent w ith the provisions of sects. 3 
and 4 of the Petition of R ight Act 1860. I t  may 
be that an application to transfer the petition of 
right from one court to another court, or to change 
the venue, must be made to the Lord Chancellor. 
The present application is of another kind. 
I t  is an application to apply sect. 4 of the 
Arbitration Act 1889 to this petition of right. 
Its  object is not to change either the court or the 
venue; it  is to invoke the jurisdiction conferred 
by the Arbitration Act 1889 upon the court to 
order, in certain cases and circumstances, that the 
parties, having agreed to refer a m atter to arbitra
tion, shall proceed to arbitration as the proper 
means of determining the m atter in dispute, and 
that as a consequence the proceedings in the court 
shall be stayed. On this point also the argument 
for the respondents fails.

The remaining points affect this particular case. 
As to the third, the respondents contend that there 
was here no submission to arbitration. I t  is a 
condition precedent to any application under 
sect. 4 of the Arbitration Act 1889 that there 
should be a submission to arbitration by both parties 
to the dispute. A  submission is defined by sect. 27 
of the Arbitration Act in  these terms : “ Unless 
the contrary intention appears, ‘ submission ’ 
means a w ritten agreement to submit present or 
future differences to arbitration, whether an 
arbitrator is named therein or not.” I t  is not
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necessary that both parties should have signed 
the w ritten agreement; if a person has accepted 
a w ritten agreement and acted upon it he is bound 
by it  for this purpose, although he may not have 
set his hand to the document: (Baker v. Yorkshire 
F ire and L ife  Assurance Company, 66 L. T . Rep. 161;
(1892) 1 Q. B. 144). The law is clearly and 
accurately stated by Astbury, J ., who reviewed all 
the authorities, in Hickman v. Kent or Romney Marsh 
Sheep Breeders' Association (113 L . T . Rep. 159 ; 
(1915) 1 Ch. 902): “ The result of these decisions 
is, I  th ink, that if the submission is in writing and 
is binding on both parties as their agreement or as 
the equivalent in law to an agreement between 
them the statute is satisfied.” I t  is said that in  
the documents which the Crown present to the 
court there is an agreement binding on both parties 
as their agreement in  reference to the requisition 
of these steamers and the hire to be paid for them.
In  my ’opinion no such agreement can be made out. 
The documents leave the requirements of the Govern
ment in  such doubt that no court could take them 
as constituting a clear agreement w ith a submission 
to arbitration. The proclamation of the 3rd Aug. 
1914 gave the Adm iralty authority to requisition 
British ships on condition that the owners should 
receive payment for their use and for services 
rendered during their employment “ and compensa
tion for loss or damage thereby occasioned, accord
ing to terms to be arranged as soon as possible after 
the said ship has been taken up, either by mutual 
agreement between the Lords Commissioners of 
the Adm iralty and the owners or failing such agree
ment by the award of a board of arbitration to be 
constituted and appointed by us for this purpose.” 
The Board of Arbitration was constituted. I t  is 
suggested that the owners, the respondents, have 
agreed to submit this particular dispute to the Board 
of Arbitration. Of the letters referred to in the 
affidavit of the Solicitor to the Treasury there are 
three substantially in  the same form. The first is 
dated the 22nd Jan. 1917, and signed on behalf 
of the Lords Commissioners of the Adm iralty. 
I t  runs thus : “ I  am commanded by my Lords 
Commissioners of the Adm iralty to acquaint you 
that it  has been found necessary to requisition the 
ss. Cranley under Royal Proclamation of the 3rd 
Aug. 1914 for use on urgent Government service 
under the conditions of the pro form a  charter-party
T. 99 inclosed.” Now the Royal Proclamation 
indicates that, failing an agreement, the amount 
of payment for hire and the amount of compensation 
shall be settled by the Board of Arbitration to be 
constituted under the proclamation. The proform a  
charter-party T . 99 by clause 31, instead of an 
arbitration before the Board of Arbitration, provides 
that “ any dispute arising under this charter shall 
be referred under the provisions of the Arbitration  
Act 1889, or any amendment thereof, to the arbitra
tion of two persons, one to be nominated by the 
owners and the other by the Adm iralty, and, should 
such arbitrators be unable to agree, the decision 
of an umpire whom they must elect shall be final 
and binding upon both parties.” I t  is useless to 
urge that this clause has in practice been taken as 
applying to disputes differing in kind from that 
which is before us. In  tru th  the document which 
the Crown presents as an agreement says in one 
breath “ This vessel is requisitioned on the terms 
of the proclamation,” and in another “ This vessel 
is requisitioned on the terms of charter-party T . 99 ” 
and the two are irreconcilable. Unless there is
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an assent to one or the otner of these tribunals no 
agreement is established. I t  is not sufficient to say 
that the owners have allowed their vessel to be 
taken ; their mere acquiescence is not an agreement 
that there shall be a reference to the Board of 
Arbitration constituted under the proclamation. 
The position of the Crown is not strengthened by 
what follows. The letter goes on to say : “  Rates 
of hire have been fixed for requisitioned ships on 
the basis of the reports of the Adm iralty Transport 
Arbitration Committee subject, in the case of 
certain classes of vessels, to subsequent modifica
tions (vide form T . 11541 attached).” That docu
ment is attached. I t  shows an agreement come to 
by certain persons, not in  a position to bind thé 
respondents in any way, to accept certain rates 
of hire per ton gross register, subject to subsequent 
modifications. I t  goes on to say : “ Payments 
on account on this basis w ill be made to you as soon 
as possible on receipt of a claim therefor.” The 
form of that letter, the requisitioning of the ships 
without objection, and the acceptance of payment 
on account are altogether insufficient to establish an 
agreement upon the terms suggested by the Crown.

There is further the grave constitutional question 
whether the proclamation can validly require that 
the amount payable to the owners shall in default 
of agreement be ascertained by an award of the 
Board of Arbitration. That challenges the valid ity  
not only of the alleged agreement to refer, but 
of the agreement on which this petition is based. 
W e must exercise our discretion by refusing to 
withdraw such a question as that from the considera
tion of the courts. On these last two grounds 
the appeal fails and must be dismissed.

W arrington, L .J .— I  agree. Two questions 
have been raised (1) a question of great general 
importance— whether after the King’s fiat has been 
given to a petition of right there is any jurisdiction 
in the court under sect. 4 of the Arbitration Act 
to stay further proceedings on the petition ; the 
second, a question affecting this particular case, 
whether there has or has not been a submission to 
arbitration and, if there has been, whether the 
suppliant has or has not shown sufficient reason 
why the m atter should not be referred in accordance 
w ith the submission.

To my mind if there were no jurisdiction such 
as the Crown invokes here, it  would be a most 
unfortunate thing for the subject ; for then the 
advisers of the Crown before a fia t was granted 
would have to consider whether or not the case 
was one which ought in their opinion to be referred 
to arbitration and, if they thought it  ought to be 
referred, it  would be competent to them to refuse 
the fiat and so leave the suppliant without the power 
of recourse to the courts.

The existence of the jurisdiction depends upon 
sect. 4 of the Arbitration Act 1889. Before that 
section applies, certain conditions must Be fulfilled. 
First, there must be a submission ; secondly, a 
party to the submission must commence legal 
proceedings in a court against another party to 
the submission ; th irdly, that party must not have 
taken any other step in those proceedings. I f  
those conditions are fulfilled then that other party 
to the proceedings may apply to the court to stay 
them in order that the question may be referred 
to arbitration.

The second of these conditions is that legal pro
ceedings must have been commenced. When is 
a legal proceeding commenced in a petition of right ?

The petition itself is, in accordance w ith the 
Petition of R ight Act 1860, a petition addressed to 
the King, and the prayer of the petition is not for 
the relief claimed by the suppliant. The prayer of 
the petition is : “ Your suppliants therefore humbly 
pray that Your Majesty may be graciously pleased 
to direct this petition to be indorsed w ith Your 
Majesty’s fia t ‘ Let right be done.’ ” Then by 
sect. 3 of the Act, upon the fia t being obtained, a 
copy of the petition and fia t are to be left— that 
is by the suppliant or his advisers— at the office of 
the Solicitor to the Treasury w ith an indorsement 
thereon in the form or to the effect in the schedule 
No. 2. That indorsement is that “ The suppliant 
prays for a plea or answer on behalf of His Majesty 
w ithin twenty-eight days after the date hereof or 
otherwise that the petition may be taken as con
fessed.” According to the practice now pursued 
in these cases the petition, when so le ft a t the office 
of the Solicitor to the Treasury, is taken to the 
Central Office of the court and is there filed.

In  my view the presentation of the petition to 
the King is not a legal proceeding a t all. I t  is a 
petition praying the K ing to allow legal proceedings 
to be taken. When he has given his fiat, then the 
the legal proceedings are commenced by leaving 
the petition w ith the Solicitor to the Treasury, 
which is equivalent to serving a w rit upon an 
ordinary defendant, and by filing the petition, w ith 
the indorsement upon it, in the Central Office. 
No legal proceedings are therefore commenced by 
merely presenting the petition and obtaining the 
fiat. I t  follows that the granting of the fiat is 
not a step in any legal proceedings. Therefore 
on the general question I  am of opinion that the 
court had jurisdiction to entertain an application 
under sect. 4 of the Arbitration Act 1889 notw ith
standing th at the fia t had been given.

But when that point has been decided in favour 
of the Crown there is the further question whether 
there is jurisdiction to stay these particular 
proceedings. That depends upon the provisions 
and particularly sects. 3, 4, and 7, of the Petition  
of R ight Act 1860. Sect. 3 provides that after the 
transmission of the petition to the particular 
department to which the subject-matter of the 
petition may relate “ the same shall be prosecuted 
in the court in which the same shall be intituled, 
or in  such other court as the Lord Chancellor may 
direct.” Sect. 4 provides that “ I t  shall be lawful 
for the Lord Chancellor, on the application of the 
Attorney-General or of the suppliant, to change 
the court in which such petition shall be prosecuted, 
or the venue for the tria l of the same.” Sect. 7 
is to my mind the most im portant section. [The 
Lord Justice read the section.] In  my opinion 
sects. 3, 4, and 7 must be read together. The argu
ment for the respondent is that by sects. 3 and 4 
the action must be prosecuted in the court in 
which the petition is intituled, unless the Lord 
Chancellor makes an order under sect. 4. B ut in 
my opinion even if th at is so, if the action is pro
secuted in the court in which the petition is intituled, 
it  is prosecuted there subject to the provisions of 
sect. 7, which imports into the proceedings in 
stituted by the petition all the rules, statutory 
and otherwise, of procedure and practice which are 
applicable to that court. Among those rules is 
the statutory provision of sect. 4 of the Arbitration  
Act 1889 giving the court jurisdiction in a proper 
case to stay the proceedings in that court w ith a 
view to submitting the question to arbitration.
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The first question, therefore, namely, whether the 
court had jurisdiction to make an order staying 
these proceedings, must be decided in favour of the 
Crown.

Then come considerations special to this particular 
case. F irst, has there in fact been in this case a 
submission to arbitration ? In  my opinion there 
has not. The Crown relied upon two letters in 
particular addressed on behalf of the Lords Com
missioners of the Adm iralty to the owners of these 
two ships, in identical terms, each acquainting the 
owner of the ship that it  had been found necessary 
to requisition the ship “ under Royal Proclamation 
of the 3rd Aug. 1914 for use on urgent Govern
ment service under the conditions of the pro forma 
charter-party T . 99 inclosed.” A fter a paragraph 
which need not be read, the letter goes on : ‘ Rates 
of hire have been fixed for requisitioned ships on 
the basis of the reports of the Adm iralty Transport 
A rbitration Committees, subject, in  the case of 
certain classes of vessels, to subsequent modifica
tions (vide form T. 11541 attached). These rates 
have been generally accepted by shipowners, and 
payments on account on this basis w ill be made 
to you as soon as possible on receipt of a claim  
therefor.” Charter-party T. 99, which was inclosed, 
is a charter-party which, if it  had been signed, 
would have been signed only after the rate of hire 
had been agreed, because clause 5 is in  these terms :
“ The Adm iralty agree to pay for the use and hire 
of the said steamer a t the rate of l. per
calendar month commencing when she is placed 
at Adm iralty disposal as provided by clause 4.” 
I t  contains also clause 31 relating to disputes 
arising under the charter-party and their reference 
to arbitration. B ut inasmuch as the charter- 
party, if signed, would have stated the amount of 
hire no question of th at amount would have come 
under clause 31, because i t  would have been fixed 
already. As it  is we must turn back to the procla
mation, the effect of which is to impose on the ship
owner the obligation either of agreeing w ith the 
Adm iralty the amount he is to receive for use and 
hire of his ship and compensation for loss or damage 
thereto, or of accepting the amount determined 
by the award of the Board of A rbitration to be 
constituted and appointed by the Sovereign for 
the purpose. That Board of A rbitration has now 
been appointed, and is called the Adm iralty Trans
port A rbitration Board.

Now as far as the evidence goes, the only thing 
that happened after the owners received that letter 
was that the ships were handed over to the 
Adm iralty. As to the terms on which they were 
handed over nothing appears except that they 
were requisitioned under the terms of the proclama
tion. B ut if the proclamation is a valid one the 
owner could not help himself. In  these circum
stances there is no sufficient evidence of an agree
ment that the ships shall be used by the Govern
ment upon terms of remuneration to be settled by 
the Adm iralty Transport A rbitration Board.

B ut assuming that there is a submission to arbitra
tion, I  am clearly of opinion that the suppliants 
have shown sufficient reason why this case should 
not be referred. The case raises the serious question 
whether it  was competent for the Crown by pro
clamation to impose upon the subject the necessity 
of submitting his claim for compensation to this 
particular Arbitration Board; th at is to say, the 
question whether or not the proclamation of the 
3rd Aug. 1914 was valid and effectual. The con

tention for the Crown is that the determination 
of the amount either by agreement or by an award 
of this Arbitration Board is a condition precedent to 
any legal proceedings to recover compensation. 
The suppliants dispute that contention of the Crown, 
and until this difference has been decided against 
the suppliant it  is impossible to stay the proceedings 
in which it  is raised. For these reasons I  think the 
appeal fails. , , ,

Scrutton, L .J .—I  agree that this appeal should 
be dismissed, but as the reasons which lead me to 
that conclusion are not quite the same as those 
which have guided my brothers, I  th ink it  right to 
state them shortly. One of the points argued 
below was that this petition of right did not come 
w ithin sect. 4 of the Arbitration Act 1889 at all, 
either because a step— namely, the granting of the 
fiat— had been taken or because sect. 4 did not 
apply to proceedings against the Crown. On this 
point I  desire to express no opinion one way or the 
other. I  th ink there is considerable doubt as to 
the meaning of sects. 4 and 23 of the Arbitration  
Act. Sect. 4 by itself clearly does not bind the 
Crown. Statutes do not bind the Crown unless the 
Crown is mentioned. The wording of sect. 23, 
which applies not to submissions but to arbitrations, 
is not such as to satisfy me that the combined 
effect of sect. 4 and sect. 23 is to make the former 
applicable to proceedings against the Crown. Again 
I  express no opinion as to whether sects. 4 and 7 of 
the Petition of R ight Act 1860 apply the provisions 
of the Arbitration Act to Crown proceedings. On 
these points I  do not assent to neither do I  dissent 
from what has been said by the other members of
the court. , , .  , , ,,

I  assume for the purposes of this case that after 
a fiat has been granted a petition of right is 
in the same position as an ordinary action. In  
order to refer an ordinary action to arbitration  
under sect. 4 of the Arbitration Act a binding sub
mission or agreement to refer must be found. In  
this case the advisers of the Crown have failed to 
te ll us what happened. There was the proclama
tion of the 3rd Aug. 1914, and we have seen certain 
letters from the Adm iralty to the shipowners ; but 
what the shipowners did after getting those letters, 
by what ways and means their ships were placed 
at the disposal of the Crown or taken by the Crown, 
we have no information, and cannot form an opinion 
as to whether there was or was not an agreement 
between the Crown and the shipowners.

The Crown issued a proclamation of the 3rd Aug. 
1914 authorising the Lords Commissioners of the 
Adm iralty to requisition British ships on condition 
that the owners should receive payment to be fixed 
by agreement, or, failing agreement, by the award of 
a Court of Arbitration appointed by the Crown ; that 
is to say, appointed by one of the parties to the 
supposed arbitration and not by the other, lh e  
petition of right by par. 10 directly challenges 
the efficacy of that proceeding and claims that the 
shipowners are entitled by reason of the requisi
tion to a reasonable rate of remuneration for the 
vessels, w ithout making any admission as to how it  
should be fixed. That raises the question whether 
the Crown has power not only to requisition vessels 
but to  appoint of its own motion the tribunal to 
assess the amount to be paid for them. That m atter 
is not covered by any submission and even if it  were 
it  is far too im portant a m atter to submit to a 
tribunal of two shipowners and a legal member. I t  
is a m atter for discussion in public in the King s
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courts. This consideration is quite enough to lead 
me to dismiss this appeal. On the other points I  
say nothing ; because on the first I  have found no 
opinion, and on the second from want of facts I  can 
form no opinion. , ,

Appeal dismissed.
Solicitors: for the Crown, Treasury Solicitor; 

for the respondents, William A. Crump and Son.

July 22 and 23, 1918.
(Before P ic kfo rd , B a n k e s , and Scrutton , L .JJ.)

T h e  K in g s w a y . (a)
A P P E A L FROM TH E A D M IR A LT Y  D IV IS IO N .

Collision —  Damage ~  Repairs —  Demurrage —  
Estimated loss.

Where defendants pressed on a claim on a reference 
before the\ plaintiffs' damages were definitely 
ascertained, and the registrar in considering the 
claim had to proceed upon an estimate of 
contingencies instead of a consideration of ascer
tained facts, it was held by the Court of Appeal, 
confirming the report and the judgment of H ill, 
that the plaintiffs had proved with reasonable 
certainty that permanent repairs for collision 
damage would be effected, and that their estimated 
cost and the estimated loss of time which probably 
would be occupied in effecting them, together with 
the incidental expenses during this period, had been 
properly taken into consideration.

T he G len fin las considered (see note).
Pe t it io n  in objection to the report of the Liverpool 
D istrict Registrar, who assessed the damage sus
tained by the plaintiffs, the Allan Line, by reason 
of a collision between their steamship Grampian 
and the defendants* steamship Kingsway.

On the 14th M ay 1915 a collision took place in 
the Mersey between the Grampian and the Kings
way. The Grampian, which was bound from  
Liverpool to Quebec and Montreal w ith passengers, 
mails, and cargo, put back to Liverpool, where 
temporary repairs were effected. She resumed 
her voyage on the 18th May, and continued trading  
until May 1917, when she was requisitioned by the 
Government. On the 25th Oct. 1916, the Kingsway 
was pronounced by the President (Sir Samuel 
Evans) alone to blame for the collision, and on the 
12th June 1917, a t the instance of the owners of the 
Kingsway, the plaintiffs were ordered by H ill, J. 
to file their claim w ithin three weeks. The claim  
was filed on the 3rd July, and went to a reference 
on the 2nd Aug. 1917. The claim included 
the following items : (1) Temporary repairs,
6091. 3.9. lid . ; (2) estimate for permanent repairs 
(tim e sixteen days), 21551.; (3) estimated sur
veyor s fees in connection w ith permanent repairs, 
521. 10«.; (4) demurrage during temporary repairs, 
four days a t 6001. per day, 24001. ; (5) demurrage 
during permanent repairs, sixteen days, estimated 
at 6001. per day, 96001.; (6) estimated insurance, 
wages, and incidental expenses during permanent 
repairs, 17401. The registrar allowed items (1), 
(2), and (3) in fu ll, and the following amounts in  
respect of the other items : (4) 23801., (5) 16001., 
and (6) 8611. 5s. 3d. The defendants by their 
petition claimed th at all these items, except 
item  (1) ought to be disallowed.

Wright, K .C. and D. Stephens for the appellants.
(a) Reported by W. C. Sandford, Bsu., BarristeT-at- 

Law.
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Laing, K .C. and C. R. Dunlop for the respondents.
The arguments sufficiently appear from the 

judgment.
The following cases, in addition to those referred 

to in the judgment, were cited :
The Haversham Grange, 93 L . T. Rep. 733 ; 

(1905) P. 307 ; 10 Asp. Mar. Law Cas. 156 ;
The Rickmers, 1906, 142 Fed. Rep. 305;
The M ‘llvaine, 1904, 126 Fed. Rep. 349 ;
The Loch Troon, 1907, 150 Fed. Rep. 429 ;
Mitchell v. Darley M ain  Colliery Company, 

52 L . T . Rep. 675 ; 14 Q. B. D iv. 125 ;
Brunsden v, Humphrey, 51 L . T . Rep. 529 ; 

14 Q.B. D iv. 141 ;
Fetter v. Beale, 1701, 1 Salk. 11.

Cur. adv. vult.
June 10, 1918.— H il l , J. read the following 

ju d g m e n tT h e  collision out of which this petition 
arises happened on the 14th M ay 1915 between 
the plaintiffs’ steamship Grampian and the defen
dants’ steamship Kingsway. On the 25th Oct.
1916 the Kingsway was pronounced alone to blame, 
and the damages were referred in the usual way.

The plaintiffs were minded to w ait until the whole 
of the damages were definitely ascertained, which 
was not likely to be during the war. They, there
fore, did not file a claim. The defendants there
upon applied by summons, saying th at they objected 
to the reference being hung up indefinitely, and in 
July 1917 I  ordered the plaintiffs to file their claim. 
I  mention this because, so far as the registrar has 
had to proceed upon an estimate of contingencies, 
instead of a consideration of ascertained facts, 
th at is due to the action of the defendants. The 
reference was held a t Liverpool before the district 
registrar and merchants, and on the 19th Nov.,
1917 the registrar made his report.

Each side gave notice of objection, but after the 
defendants had delivered their petition in objection 
the plaintiffs intim ated th at they would not proceed 
w ith their motion. The case, therefore, comes 
before me upon the defendants’ petition only. 
A fter the collision the Grampian put back to L iver
pool, and certain repairs were done which occupied 
four days. The Grampian then resumed her trading 
in the A llan Line, to which she belonged, and 
she has ever since continued to trade either in the 
Allan Line or under the requisition of the British  
Government.

The items to which the defendants take objection 
relate (1) to the allowance for demurrage or loss of 
tim e incurred by reason of the repairs done in 
Liverpool in May 1915 ; (2) an allowance for what 
is described as “ permanent repairs ”— th at is, 
repairs not yet done, but which w ill have [to be 
done if the ship is to be restored to the same con
dition as before the collision; and (3) an allowance 
for prospective loss of tim e during the execution 
of such permanent repairs.

As to the second head of objection, the defen
dants, while saying th at nothing a t all ought to be 
allowed, contend, in the alternative, th a t what 
should be allowed is not the estimated cost of the 
repairs which remain to be done, but the difference 
in value in M ay 1915 of the ship repaired as she was 
and the ship if  repaired so as to be restored to the 
same condition as before the collision.

As to (1), loss of tim e during tem porary repairs, 
the defendants contend th at the plaintiffs suffered 
no loss by reason of this detention of four days, 
because the Grampian was running in the A llan L in e ,
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which had sailings advertised for the 28th M ay 
11th June, and 25th June, and the G ra m p ia n , after 
completing the voyage on which she was engaged 
at the tim e of the collision, missed indeed a sailing 
of 11th June, for which she had been advertised, 
but made a sailing on the 18th June, on which day 
the A llan Line would otherwise have had no sailing. 
This argument ignores the fact that the G ra m p ia n  
by reason of the repairs lost four days out of her 
working life. She may, or may not, have obtained 
on the 18th June, the equivalent of the freights and 
passage moneys she would have obtained on the 
11th June, but only a t the expense of being a week 
late. That loss of the week could never have been 
made good; and it  occurred at a tim e when, as 
the evidence proved, and as is notorious, the demand 
for ship room, both for goods and passengers east
ward bound, largely exceeded the supply. The 
defendants rely upon T h e  C ity  o f  P e k in g  (63 L . T. 
Rep 722 ; 6 Asp. Mar. Law Cas. 572 ; 15 App. 
Cas. 438 ). The decision in that case, as pointed 
out in  The M e d ia n a  (82 L. T . Rep. 95; 9 Asp. Mar. 
Law Cas. 41 ; (1900) A. C. 113), turned upon the 
very special facts of the case. I t  appears to me 
to have no application to the present case, which 
is a case of the loss of the use for four days of a 
valuable freight-earning instrument, and that loss 
not made good to the plaintiffs by the defendants 
in any other way. I  th ink the registrar was right 
in principle in allowing this item , and, in respect 
of it, I  confirm the report.

As to (2), the cost of permanent repairs, counsel 
for the defendants contended (a) that the plaintiffs 
elected to do the repairs done in M ay 1915, instead 
of doing such repairs as would restore the ship 
to the same condition as before the collision, and 
(6) th at so repaired, the ship was as good a freight
earning instrument as before, and (c) that there 
was no certainty th at the so-called “ permanent 
repairs ” would ever have to be done. I  th ink  
these contentions are unsound. I t  was common 
ground in the evidence on both sides th at the 
repairs effected in M ay 1915, were not a complete 
restoration or a permanent repair, and that perma
nent repairs would have to be done some time. 
The registrar and merchants have treated the 
repairs done in M ay 1915, as temporary repairs. 
In  face of the evidence I  cannot see how they could 
have done otherwise. Beside the verbal evidence, 
they had before them the survey reports, and the 
May 1915 repair account and the estimate for the 
permanent repairs, and the registrar had the 
assistance of experienced merchants.

Even if I  had all the m aterial before me and the 
like assistance, I  certainly should not be prepared 
to find, contrary to the evidence on both sides, 
th at the repairs done in M ay 1915 were a complete 
restoration, or th at permanent repairs w ill not have 
to be done when it  becomes possible to do them. 
Counsel for the defendants says th at the registrar 
has gone wrong, because he has based his decision 
on the finding th at there was an agreement by all 
parties th at “ in order to enable the G ra m p ia n  to 
continue her interrupted voyage w ith as little  
delay as possible, temporary repairs only should 
be effected, and th at the execution of permanent 
repairs should be deferred ” ; and he says that 
there was no such agreement, but only an assent 
by the defendants’ surveyors that what was done 
in M ay 1915 was the proper thing to do. I  do not 
th ink the registrar’s decision is based only on an 
agreem ent; but there was evidence, uncontradicted,
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of such an agreement, and whether there was or 
was not an agreement, and whether the defendants’ 
surveyors had or had not authority to bind the 
defendants, it  is obvious th at all parties recognised 
what was the reasonable and probably the only 
possible thing to do a t the tim e— namely, to make 
the ship seaworthy and get her to sea again as soon 
as possible, and to postpone a complete restoration 
to a later time.

I t  was obviously the right thing for the plaintiffs 
to do in  order to minimise the loss, for a complete 
restoration in  May 1915, would have involved 
a delay of sixteen instead of four days a t a demurrage 
rate of over 6001. a day. I t  was obviously the right 
thing to do in the national interest. I t  was probably 
the only possible thing to do, for ships and repairing 
yards and materials were, even in Slay, 1915, very 
largely under the control of the Government, and 
it  was highly improbable th at the Government 
would perm it the laying up of the G ra m p ia n  for 
permanent repairs during the war, if by temporary 
repairs she could, in a much shorter tim e, be made, 
for the tim e being, fit to keep the seas. The only 
witness for the defendants said th at the authorities 
would not allow it.

These considerations also show that there was 
no election by the plaintiffs to do the repairs that 
were done, and no others. In  all probability 
thay had no choice, and, if they had one, the only 
choice they made was to choose the course which 
was best calculated to minimise the loss. In  the 
result they got a ship which was, for the tim e being, 
fit to keep the seas, and which, in the urgent demand 
for shipping caused by war conditions, could, for 
the time being, earn as much freight as if  the ship 
had been completely restored, but they were le ft 
w ith a ship which was a patched ship, and one which 
needed to be permanently repaired when it  became 
possible. Such a ship, if le ft as a patched ship 
when conditions are altered and the supply of 
shipping becomes more equal to the demand, 
must obviously be a t a disadvantage in the freight 
m arket, especially, as the G ra m p ia n  is a m ail and 
passenger as well as a cargo ship.

The defendants say th at they ought not to pay 
twice over— once for temporary repairs, which 
make the ship seaworthy, and again for permanent 
repairs which w ill restore the ship. B ut to give the 
owner whose ship has been wrongfully damaged 
only the cost of temporary repairs would be to 
give the wrongdoer the benefit of the effect of war 
conditions, which either made it  impossible at 
once to effect a complete repair or made it  reason
able for the owner to postpone a complete repair. 
W ar conditions make the loss greater, but the 
extra burden should fa ll upon the wrongdoer and not 
upon the injured party.

Nor do I  th ink the defendants right in their 
contention th at if anything beyond the cost of 
tem porary repairs is to be allowed, it  can only 
be the dim inution in value in  M ay 1915 by reason 
of the ship being repaired as it  was instead of being 
completely restored. This contention is really 
based upon an election to do certain repairs; 
and, for the rest, to keep the ship unrepaired. 
There was no such election. B ut if the true test 
be the diminution in value, the only witness called 
for the defendants on the point arrived a t his esti
mate of depreciation by taking the cost of permanent 
repairs and treating the value as depreciated to 
the extent of that cost. For the purposes of his 
estimate, he took the cost of permanent repairs as

Th e  K ings w a y .
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in May 1915. B ut when it  is onee found that 
permanent repairs could not, or could not reason
ably, be effected in  M ay 1915, there is no reason 
for taking their cost in M ay 1915 as the standard ; 
their probable cost a t the time when it  w ill be 
possible to effect them must be the standard. 
The m atter is, therefore, in the same position 
whether the true test is the probable cost of perma
nent repairs which remain to be done, or dim inution 
in value by reason th at permanent repairs have 
not been done.

For these reasons I  th ink the registrar and 
merchants were right in allowing a claim in respect 
of the estimated cost of permanent repairs. The 
figure was for them and is not questioned. I f  
i t  were estimated to-day, I  daresay it  would be 
higher. I  confirm the report in respect of the 
items for permanent repairs.

There remains the more difficult question as to 
the allowance for loss of tim e and incidental expenses 
during permanent repairs. The registrar and 
merchants have allowed sixteen days a t 1001. a day, 
w ith some further allowance for wages and marine 
insurance during the period of detention, and an 
allowance for incidental expenses.. The defendants 
do not quarrel w ith the low rate of 1001. a day, or the 
rate of the allowances for wages and insurance or 
the question of the incidental expenses. B ut they 
contend that nothing can be allowed for detention 
or anything incidental thereto, because, in fact, 
i t  has not been incurred, and because it  is quite 
uncertain whether it  w ill be incurred, and equally 
uncertain whether, if  incurred, it  w ill entail any 
money loss to the plaintiffs. The registrar has 
expressed the opinion, based on T h e  F ly in g  F is h  
(1865 2 Asp. Mar. Cas. O. S. 221; 12 L . T. 
Rep. 619 ; Br. & Lush. 436) and T h e  T h u r in g ia  
(1872, 26 L. T. Rep. 446; 1 Asp. Mar. Law
Cas. 283), th at the plaintiffs are entitled to 
recover demurrage as part of the damages, 
“ notwithstanding the fact th at repairs have not 
been, nor can a t any tim e, be effected.” I  do 
not th ink th at those cases can be treated as an 
authority for th at broad proposition. The argu
ments and judgments are not directed to the point 
now in issue. Nor do I  th ink th at that broad 
proposition is sound. I f  it  is certain that repairs 
cannot a t any tim e be effected as, for example, 
if the ship is a t the time of the reference already 
lost unrepaired, nothing, in my opinion, can be 
allowed for detention. Such was the case of The  
G le n fin la s  (see note in f r a )  recently before Mr. 
Registrar Roscoe, to which I  was referred.

I f  there neither has been, nor can be, detention 
during repairs, the owner can suffer no loss by 
reason of detention. On the other hand, unless 
I  am bound by authority, I  am not prepared to 
hold that the owner must fail in a claim for damages 
for detention during repairs, unless he proves that 
the detention has already been incurred. The 
passage in  the judgment in The C larence (1850, 
3 W. Rob. 283), which has been so often cited, 
and which was approved by the Judicial Committee 
in The C ity  o f  P e k in g  {su p .), lays it  down that 
two things are absolutely necessary— actual loss and 
reasonable proof of the amount. Counsel for the 
defendants says “ actual loss ” by detention means 
loss by a detention already suffered. I  do not so 
understand it.

In  ordinary circumstances, by the time the refer
ence is heard, the repairs have been executed, and 
the detention can be proved as something which
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has happened. I t  was so in  The C larence (su p .) 
and in T h e  A rg e n tin o  (59 L . T. Rep. 914 ; 6 Asp. 
Mar. Law Cas. 348; 13 Prob. D iv. 191), and in 
every case which I  can recollect in my own experi
ence. But even in ordinary times the w rit in most 
cases has been issued before the detention has 
happened. And if the reference were held while 
the ship was still under repair, it  cannot be that 
the Registrar is forced to draw a line a t the date 
of the reference, and allow nothing for subsequent 
detention, even though it is certain to happen.

“ Actual loss ” does, in my view, include prospec
tive loss. And the question in each case is not 
whether the detention has already happened, or 
is prospective, but has the p laintiff proved a loss 
by “ detention,” has he proved, w ith that degree 
of certainty which the law requires, either that the 
ship has been detained and a money loss been 
thereby caused, or that the ship w ill be detained 
and a money loss w ill be thereby caused; and has 
he, in either case, given reasonable proof upon 
which the amount of money loss can be found by 
the court ? I f  that is not the true view, then 
plaintiffs in a damage action must either w ait 
until the whole of the damages are ascertained 
by actual experience or forgo so much of their 
damages as are still in the future, for the cause 
of action is one, and there can be only one recovery 
in respect of it, and the damages must be assessed 
once and for all. I f  they w ait to bring their action, 
plaintiffs have to bear in mind the lim itation period 
of two years; and, apart from that, it  is most 
desirable that damage actions should be tried as 
soon as possible after the happening of the collision. 
I f  they bring their action and obtain a decree of 
condemnation and w ait before carrying in their 
claim on a reference, they may be met w ith a demand 
and an order such as was made in the present 
case, and again it  is most desirable that the refer
ence should be heard as soon as may be after the 
decree of condemnation. Counsel for the defen
dants further says, and it  is his main contention, 
that there is no sufficient evidence upon which 
i t  can be found that the permanent repairs w ill 
cause detention, or that, if  they do, the detention 
w ill cause a money loss. I  do not agree.

I t  is proved that the permanent repairs are 
necessary and w ill have to be done some time, 
and that they could not be done piecemeal. The 
estimate that they w ill take sixteen days was 
accepted by the registrar and merchants, and is 
justified by the evidence. The ship was due 
for her No. 2 survey about the end of 1917, and 
the work required to pass that survey was being 
done in 1917 between voyages, and she had, at the 
date of the reference, already been dry-docked for 
that purpose. She is, therefore, not bound to 
be idle for her No. 2 survey after the war.

In  my opinion, the plaintiffs have proved w ith 
sufficient certainty that the ship w ill be laid up 
for permanent repairs for sixteen days. Of course, 
that is subject to the chance that she may be lost 
or that she may suffer other damage, and that the 
repair of that damage and the execution of the 
permanent repairs can be effected at the same time. 
B ut these chances, while they must be taken into 
account in fixing the amount of damages to be 
allowed, do not, in my opinion, make no damages 
recoverable. I f  they did it  would be difficult to 
see how, in any action of negligence whereby a 
person loses the use of his property or of himself, 
anything could be awarded for prospective loss,
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for the property may be destroyed or he himself 
may die the next day. But undoubtedly when 
proved w ith that degree of certainty which the law 
requires, prospective loss is a proper element in  
damages for negligence causing injury to property 
or to the person. These chances are matters to 
be weighed, but nothing more.

Then as to amount. The 1001. a day has been 
taken by the registrar and merchants because 
that was the Blue Book rate paid by the Govern
ment to the owners when the ship was under 
requisition. In  May 1915 the profit rate of the 
free ship was 6001. a day. I t  being reasonably 
certain that the detention for permanent repairs 
w ill not take place until after the war, requisition
ing, whether under the Defence of the Realm  
Regulations or under the Royal Prerogative and 
Blue Book rates, w ill have ceased to operate. Per
haps the chance of legislation to give some power 
to the Government to requisition or to fix rates 
after the war ought to be taken into account; 
but it  is a pure speculation whether Parliament 
in its wisdom w ill think the interests of the country 
served in times of peace by taking ships out of the 
control of shipowners or w ill think it  either prudent 
or just to lim it freights or to divide the earnings 
of ships between the Government and owners. 
On the other hand, it  can hardly be doubted that, 
for some considerable time after the conclusion 
of peace, the demand for shipping w ill exceed the 
supply and rates of freight be high— much higher 
than Blue Book rates, which were originally fixed 
in the autumn of 1914, before the war had begun 
to have any effect in increasing the demand rela
tively to the supply of shipping, or in a resulting 
rise in freights. Taking all these things and all 
the chances into consideration, I  should myself 
have taken a much higher rate per day that 1001. 
as the probable loss of profit. As to the other 
items— wages, insurance and incidentals— they 
have been estimated by the registrar and merchants, 
and there is no reason to think them over-estimated.

In  the result the registrar and merchants have 
allowed 16001., plus the other smaller items, as 
the prospective damages by delay during permanent 
repairs. Applying what I  conceive to be true 
principle, I  think the amount awarded is a 
very moderate estimate of prospective loss estab
lished w ith reasonable certainty and discounted 
by a due consideration of all the chances.

I  hesitated at one tim e as to whether I  ought 
not to send the case back to the registrar and 
merchants on this m atter of prospective detention. 
But the facts are before me, and as I  think the 
amount allowed does not err on the.side of excess, 
I  think there is no advantage to be gained by not 
myself disposing of the whole case.

The report wall be confirmed and the petition 
dismissed w ith costs.

The defendants appealed.
W rig h t, K.C. and L e w is  N o a d  for the appellants.
L a in g , K.C. and C. I t .  D u n lo p  for the respondents.
J u ly  23,1918.— P ic kfo bd , L .J .— I  think that this 

case involves no question of principle. In  the first 
place, I  wish to emphasise that the measure of 
damages applicable to a ship is in no way different 
from that which is applicable to any other chattel. 
The nature of the thing damaged does not in any 
way affect the assessment of the damages. That 
was stated in The A rg e n tin a  (1889, 59 L. T . Rep. 
914 ; 6 Asp. Mar. Law Cas. 348 ; 13 Prob. D iv . 

Y o l . X IV ., N .  S.

201 ; 61 L. T. Rep. 706 ; 6 Asp. Mar. Law Cas. 
433 ; 14 App. Cas. 519), by Bowen, L .J ., in the 
following passage: “ A ship is a thing by the use 
of which money may be ordinarily earned, and 
the only question in case of a collision seems to me 
to be, what is the use which the shipowner would, 
but for the accident, have had of his ship, and 
what (excluding the element of uncertain and 
speculative and special profits) the shipowner, but 
for the accident, would have earned by the use of 
her. I t  is on this principle alone that it  is habitual 
to allow in ordinary cases damages for the time 
during which the vessel is laid up under repair in 
addition to the cost of the repairs themselves. 
But this is merely an application of the general 
principle, and is not the measure in all cases of the 
loss. I t  might conceivably, upon the one hand, 
be the fact that the damaged ship would not and 
could not have earned anything at all while laid up 
for repairs, though such a case must necessarily be 
exceptional. In  such circumstances nothing ought 
to be allowed for demurrage. Upon the other hand, 
the direct consequence of the accident might be 
that the injured vessel was necessarily thrown put 
of her employment, not merely during the period 
of repair, but for a longer period still. In  such a  
case the loss could not properly be measured by 
the time taken in repairs alone.”

That passage, so far as I  know, has never been 
questioned, and has been cited w ith approval in 
this court in The P h ila d e lp h ia  (9 Asp. Mar. 
Law Cas. 38, 72; 116 L. T. Rep. 794 ; (1917)
P. 101). I t  is there stated quite distinctly 
that the principle is the same. Sometimes it  is 
called re s titu tio  in  in te g ru m  ; sometimes it  is called 
“ compensation” for the loss sustained. I t  does 
not m atter what it  is called; the wrongdoer is 
bound to pay the party to whom he has done the 
wrong compensation for the damage done.

A difficulty, of course, often arises in assessing 
that compensation where it  is necessary to assess 
the loss that w ill arise in the future. The difficul
ties are very much lightened where all the facts 
are known, and all the damage has been repaired, 
and it  only remains to be seen how great the loss 
has been. In  fact, where the repairs have been 
done and the detention has taken place, all the 
elements are present on which to ascertain what 
the actual damage is. The difficulty has 'n
this case, because the reference has been hold to 
assess compensation to the damaged ship before 
the repairs have been done, and before the amount 
of the loss by detention could be ascertained, and 
counsel have not been able to cite any case in which 
that has occurred. In  this case we have to look 
into the future and estimate, on an examination 
of the probable circumstances that w ill exist in 
¡he future, what w ill be the loss. I t  seems to be a 
lovelty in the assessment of damages in the 
Admiralty C ourt; it  is an everyday m atter in the 
¡ommon ‘law courts, and the difficulties of coming 
;o a proper estimate are not difficulties of law or 
principle, but of fact.

The circumstances of the present case are these: 
The G ra m p ia n , an Allan liner, was damaged by the 
K ingsw ay. The G ra m p ia n  was in Government 
service at the tim e, and the Government would 
not allow her to be o f duty in order that permanent 
repairs might be done; and, besides, the state of 
the shipyards and repair shops is such at present 
that it  is very difficult to get any permanent repairs 
done Therefore, as this vessel was not so damaged

4 G
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as to be unable to navigate, temporary repairs 
were done, she was made seaworthy? and is still 
working under Government requisition. The 
learned judge and the registrar both have found 
that it  was reasonable and proper in the circum
stances to do that, and there is nothing original in 
doing temporary repairs first and permanent repairs 
afterwards. That course is followed constantly 
where the damage occurs in a place where there 
are no proper facilities for permanent repairs. 
The plaintiffs, according to the learned judge, 
wished the inquiry as to damages to stand over 
until the whole of their damages were definitely 
ascertained, which was not likely to be during the 
war. They, therefore, did not file a claim. The 
defendants thereupon applied by summons, saying 
that they objected to the reference being hung 
up indefinitely, and in July 1917 the learned judge 
ordered the plaintiffs to file their claim.

In  those circumstances the reference took place, 
and inquiry arose as to what, if anything, is to 
be allowed for permanent repairs, and what, 
if anything, is to be allowed for detention of the 
ship.

Counsel for the appellants hesitated to adopt 
this proposition, that the result was to cut off 
the whole of the permanent repairs and the 
whole of the detention, even though it was 
almost certain to be incurred. They said that the 
respondents must prove their actual damage. I t  
is quite true that they actually said that only as 
to the detention. I t  seems to me, however, that 
it  must apply to both cost of permanent repairs 
and damages for detention. You can only recover 
for actual damage, and if actual damage means 
damage which you do ascertain, in fact, upon 
circumstances which have happened, and from 
which you can ascertain such damage, then you 
must cut off both of these heads of claim. I t  
seems to me that that proposition cannot be 
maintained for a moment.

Counsel for the appellants said that, as to 
detention, it  must be shown that a loss 
has been, in fact, incurred; that is to say, 
that the ship has been in fact detained for 
a tim e during which she would have obtained 
profitable employment. That, again, means that 
the wrongdoer, who very properly has asked that 
the damages should be assessed at once, before 
the time for doing the permanent repairs has 
arrived, is to escape liab ility  altogether, although 
in the opinion of the court there w ill be detention 
during a time in which the ship might be earning, 
because the tim e has not yet arrived. That 
position seems to me to be wholly untenable.

I  think the judge was quite right in the view he 
took. H e took this view, and I  should agree if 
it  were necessary to decide it, that if at the time 
of a reference the ship had been in fact lost, as 
was the case in the O len fin las  (see note in f r a ) ,  
and therefore the repairs never could be done, 
and, therefore, at the time of her loss, the tim e of 
her detention never could be a loss of profitable 
employment to the shipowner at all—then these 
damages could not be recovered. When I  speak 
of the ship as lost, I  mean lost by some circum
stances other than the collision. Suppose that 
after the collision she had been sunk by perils 
of the sea, then it  would be clear that the ship
owner had not suffered the loss of those permanent 
repairs because he never would or could do them ; 
therefore he never would spend the money and 1

would not be entitled to be repaid tne money. 
The same would be true w ith regard to detention. 
She never could be, by reason of this accident 
detained from profitable employment, because 
she had gone, and never could get any profitable 
employment. But that is not this case.

In  this case the ship is still there; she is still 
on the sea, and the judge was of opinion that the 
repairs would be done, subject, of course, to the 
possible loss of the ship— that is a circumstance ho 
would have to consider. He was also of opinion, 
and I  think there was evidence on which he was 
entitled to be satisfied, that the ship would in all 
probability be detained during the repairs for 
sixteen days, and that she during that time would 
have been able, if not detained, to have obtained 
profitable employment. These are all matters 
of fact he has to ascertain. Looking into the 
future, he has to consider what is the proper com
pensation for these repairs and this detention, 
which, in his opinion, would have to be done and 
would take place. He has to consider all the 
circumstances, all the chances, all the probabilities, 
and he has then to assess the am ount; and if he 
has done that, not acting on any wrong principle, 
it  is not, it  seems to me, for this court to interfere 
w ith the assessment which has been arrived at by 
the registrar. The registrar, I  agree w ith the judge, 
has proceeded probably on a wrong principle with 
regard to detention. The judge has arrived at the 
same result by applying, in my opinion, the right 
principle, and if  he has done that, then any small 
miscalculations are not things this court should 
correct.

The case of T h e  M arpessa  (10 Asp. Mar. Law Cas. 
232; (97 L. T . Rep. 1; (1907) A. C. 241) shows that 
it  is not for this court, nor for the House of Lords 
nicely to weigh the conclusions of fact at which the 
registrar and the judge have arrived, but to 
ascertain whether they have applied the right prin
ciple. In  my opinion, in this case they proceeded 
on a right principle. The reasoning of H ill, J. 
seems to me to be sound. I  think the decision 
appealed from right, and the appeal should be 
dismissed w ith costs.

B a n k e s  and S c k u t t o n , L.JJ. gave judgments
arriving at the same result. , , • ,

° A p p e a l d ism issed.

Solicitors: for the appellants, Batesons, W a rr, 
and W im shu rs t, Liverpool; for the respondents, 
H i l l ,  D ic k in s o n , and Co., Liverpool.

N o t e .— The O lenfinlas (1917, fol. 365, unreported). 
On the 4th March 1917 a collision occurred at St. 
Nazaire between the plaintiffs’ steamship Western 
Coast and the defendants’ steamship Olenfinlas, 
whereby the former was damaged. Temporary repairs 
were done to the Western Coast at St. Nazaire, and an 
estimate was made for permanent repairs, but these 
were never done. The Western Coast was then 
requisitioned by Government, and during her service, 
on the 14th Nov. 1917, she was sunk by a mine. In  
an action of damage the defendants admitted liability 
subject to a reference to assess damages. A t the 
reference the plaintiffs claimed damages in respect 
of permanent repairs and detention. The defendants 
admitted that the plaintiffs were entitled to damages 
for permanent repairs, excluding drydocking and the 
services oi a surveyor; but they denied that the 
plaintiffs were entitled in respect of the last two 
items as part of the permanent repairs, or in respect 
of detention. A witness called by the plaintiffs 
stated that the vessel would not have been repaired 
until after the war. The registrar (Mr. E. S. Roscoe),
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assisted by the merchants, allowed the plaintiffs the 
cost of drydocking and the services of a surveyor as 
part of the cost of the repairs, but refused to allow 
them damages for detention. The learned registrar 
said that it was clear law that the owner of a vessel 
which had been in collision was entitled to the cost 
of repairs even if they had not been executed.—The 
Endeavour (6 Asp. Mar. Law Cas. 511), which case 
had been frequently followed in the registry. Such 
estimated cost was the measure of an actual injury 
resulting in actual damage to the plaintiffs’ property 
and was part of the cost of repairs. I t  should therefore 
be allowed. The damages for detention, however, 
were in his view inadmissable. Being merely conse
quential damages, they were on a different footing 
from the estimated cost of repairs for an actual 
injury to the plaintiffs’ chattel. The principle 
applicable was res titu tio  in  in tegrum , which did not 
include damages for a loss of time which had not 
occurred. The claim for loss of the use of the vessel 
could not, therefore, be allowed.

HIGH COURT OF JUSTICE.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

M o n d a y , Oct. 20, 1919.
(Before H i l l ,  J.)
T he V eraston. (a)

C o llis io n —Damages—D em urrage—Remoteness. 
Where a s h ip  due to s a il in  a ce rta in  convoy, was 

ow in g  to necessary re p a irs  due to c o llis io n  damage, 
delayed so tha t she cou ld  not s a il in  tha t convoy, 
although her re p a irs  took o n ly  fo u r  days to complete 
i t  w as held tha t she was en titled  to sixteen days 
dem urrage u p  to the tim e  when she cou ld  jo in  her 
next convoy.

T h e  question to be considered, in  these cases is  “  Does 
the loss flo w  d ire c tly  f ro m  the course o f th ings as 
they were a t the lim e  o f the w rongdo ing ? ”

Lord. Ju s tice  B ow en 's  judgm ent, in  The Argentino (0 
A s p . M a r . L a w  Cas. 348) considered.

M otion  in  objection to the registrar’s report, 
assessing damages in  an action of damage by 
collision.

On the 13th Jan. 1918 the steamship Veraston, 
owned by the defendants, collided w ith the steam
ship A n te n o r, then under requisition to the plaintiffs, 
the Lords Commissioners of the Adm iralty.

Defendants admitted liab ility  subject to reference 
to the registrar to assess damages, and now appealed 
from his report in respect of an item of 72911., 
allowed for sixteen days’ demurrage, twelve days 
of which were days the Veraston had lost in waiting 
after repairs completed for the convoy next after 
the convoy she would have sailed w ith had collision 
not occurred.

B a llo ch  for the defendants.
C. R . D u n lo p , K.C. for the plaintiffs.
H il l , J.— This is a motion in objection to the 

registrar’s report in respect of one item in a claim by 
the Adm iralty arising out of a collision between the 
steamship A n te n o r and the steamship Veraston. 
The item  in dispute is that of demurrage and in 
respect of that the registrar has allowed sixteen

(o) R eported by  SINCLAIK JOHNSTON, Esq., B a rr is te r-a t-L a w

days. The contention is that he ought to have 
allowed only four days.

The collision happened on the 13th Jan 1918, 
and it is agreed that the actual repairs took four 
days to complete. I f  there had been nothing else 
therefore the ship would have been free to sail on 
the 17th Jan. Since Oct. 1917 it  was usual for 
ships to sail in convoy. The A n te n o r being a fast
going east-bound ship would in the ordinary course 
of things have sailed in the fast-going east-bound 
convoy which went vict the Mediterranean. I t  is 
not disputed that it  was reasonable for her, if she 
missed the one fast-going convoy, to w ait for the 
next. Though there were other convoys sailing 
they went by other routes and would probably have 
involved a greater loss of time. A t any rate it  is 
not disputed that, if she missed one fast-going east- 
bound convoy, it  was reasonable for her to w ait for 
the next.

The convoys in Jan. 1918 were to sail on the 
15th Jan. and the 31st Jan. The A n te n o r would, in 
the ordinary course, have joined the convoy of the 
15th Jan. By reason of the collision, she was pre
vented from joining that convoy, which left on the 
17th Jan., and the consequence was that she had 
to w ait for the next convoy, which left on the 
31st Jan.

Now the registrar has treated that loss of time 
as flowing from the collision and as pot being a too 
remote consequence of the collision. The defen
dants argue and they say that the delay of waiting 
for a convoy was not such a consequence of the 
collision as can be allowed to be taken into account 
in considering the damages claimed from them for 
the collision.

Upon the facts as found and which indeed are 
not in dispute, in my opinion, so far as it  is a ques
tion of law, the registrar was right.

F irst of all, it  is quite clear, that the test in all 
cases is not that which M r. Balloch submitted—  
namely, when was the ship put at the disposal of 
her owners again. As a general proposition that is 
stated too widely, and it  is inconsistent w ith the 
judgment of Bowen, L .J. in The A rg e n tin o  (6 Asp. 
Mar. Law Cas. 348; 59 L. T . Rep. 914, 917 ; 13 
Prob. D iv. 191, 202), where he says: “ Upon the 
other hand, the direct consequence of the 
accident might be that the injured vessel was 
necessarily thrown out of her employment, not 
merely during the period of repair, but for a 
longer period still. In  such a case the loss would 
not properly be measured by the tim e taken in
repairs alone.” .

That leaves in each case the question to be con
sidered— Did the loss which is claimed as flowing 
from the collision, flow directly from it  in the usual 
course of things ? Now, by the “ usual course of 
things” I  take as meant the course of things as they 
usually were at the tim e of the wrongdoing, and 
at that time of the wrongdoing it  was usual, and 
indeed necessary, for ships to sail in convoy, and 
it  was usual for a ship like the A n te n o r to sail 
w ith the fast-going east-bound convoy, either 
on the 15th Jan. or the 31st Jan. D id the delay 
flow directly from the collision ? I t  seems to me 
that it  flowed immediately from the collision. I t  
was the repairs, necessitated by the collision, which 
caused her to miss sailing on the 15th Jan., it  was 
missing that sailing of the 15th Jan. that caused 
her to sail on the 31st Jan. Did it  flow from the 
state of things as they then existed ? I t  clearly did 
in my opinion.
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I t  is said that my judgment in The Kafue 
and The Charles le Borgne (a) show that the 
registrar was wrong and that I  am wrong 
in  what I  am now saying. In  my view those 
cases have no bearing upon the present case 
at all. In  each of those cases there was quite a 
separate and independent act of a Government 
intervening, quite unconnected w ith the collision 
which caused delay of the ship— additional delay 
which would have taken place if the collision 
repairs had not to be done.

I t  was suggested by Mr. Balloch that this further 
period ought not to be allowed because it  did not 
follow that if  the Anterior had sailed in the convoy of 
the 15th Jan. she would have arrived sixteeen days 
earlier than she did sailing on the 31st Jan. that 
all sorts of things might have happened on that 
voyage to delay her. But in the first place, at the 
reference as far as I  can understand, and, I  think, 
to-day the controversy has not been as to whether 
you should make some allowance off sixteen days 
having regard to the chances, but whether four days 
was the proper time to be considered. And in any 
case I  have no reason to suppose that the registrar 
has not taken into account the question of these 
elements of chance, discounting the fu ll allowance 
which I  think should otherwise be made.

I  therefore think that the view of the registrar 
was right, and, the motion w ill be dismissed with 
costs and the report of the registrar affirmed.

Solicitors: Botterell and Roche, agents for Weight- 
man, Pedder, and Co., Liverpool; Treasury Solicitor.

House of Horiis.
Nov. 14, 17, and Dec. 12, 1919.

(Before Lords H a l d a n e ,  D u n e d i n ,  A t k i n s o n ,  

W r e n b u r y ,  a n d  B u c k m a s t e r . )

C. A. V a n  L i e w e n  v . H o l l i s  B r o t h e r s  a n d  Co.
L i m i t e d  a n d  o t h e r s  ;  T h e  L i z z i e . ( 6 )

O N A P P E A L  F R O M  T H E  C O U R T O F A P P E A L  I N  E N G L A N D .

Charter-party —  Bills of lading —- Construction—  
Incorporation of terms of charter— Custom of the 
port of H u ll—Demurrage— Duties of charterers 
and receivers.

The plaintiff’s steamer was chartered to take a cargo 
of wood from a Swedish port to Hull. By clause 3 
of the charter-party the cargo was “ to he loaded 
and discharged with customary steamship dispatch 
as fast as steamer can receive and deliver during 
the ordinary working hours of the respective ports, 
but according to the custom of the respective ports. 
. . . Should the steamer he detained beyond
the time stipulated as above for loading or dis
charging, demurrage shall be paid at 251. per day.” 
The several bills of lading, which incorporated all 
the terms of the charter, were assigned to the 
respective defendants, three separate firms of timber 
merchants, shortly before the arrival of the ship at 
Hull.

The discharge at H ull was not completed until eighteen 
days after the ship’s arrival, although it could have 
been completed in  seven days i f  there had been a 
vacant discharging berth on the vessel’s arrival

( a )  N o t e .— S h o r t  r e p o r t s  o f  th e s e  t w o  c a s e s  w i l l  b e  fo u n d  i n
n o te s  t o  t h e  V e ra s to n  r e p o r t e d  i n  (1 9 2 0 ) P . a t  p a g e  12.

(6 ) R e p o r te d  b y  W .  E . R e i d , E s q . ,  B a r r is t e r - a t - L a w .

and clear quay space and a sufficient supply of 
bogies, and i f  the discharge had proceeded con
tinuously at the vessel's maximum rate.

The plaintiff sued in  the County Court for eleven days’ 
demurrage, and claimed that by the custom of the 
port receivers of wood cargoes were under an absolute 
obligation to provide for the steamship on or before 
her arrival in  dock a vacant and suitable berth 
and a clear quay space and (or) a sufficient and 
continuous supply of bogies and (or) suitable 
lighters alongside. The dock and bogies belonged 
to and were under the control of the North-Eastern 
Railway Company.

Held, that, under a charter-party in this form 
as distinguished from a charter-party to discharge 
in  a fixed number of days, the liability of the 
charterer imposed by such expressions in  the 
charter-party as “ with all dispatch ” or “ as fast 
as the vessel can deliver according to the custom 
of the port,” was to take delivery with the utmost 
dispatch practicable, excluding affection by circum
stances not under his control ; and that the custom 
of the port of Hull did not alter the character of 
this liability or impose on the defendants as the 
respective receivers of separate parcels an absolute 
unconditional obligation to find quay spaces or 
bogies.

Decision of the Court of Appeal affirmed.

A p p e a l  from an order of the Court of Appeal 
reversing an order of the Divisional Court which 
set aside a judgment of the County Court judge of 
Yorkshire.

The proceedings in the Divisional Court, sub nom. 
The Lizzie, are reported 23 Com. Cas. 332, and in 
the Court of Appeal (1919, P. 22).

By a voyage charter made at Stockholm on the 
14th Aug. 1915 between the agents for the owners 
and Bergvik and Ala Nya Aktiebolig of Soderhamn 
it  was agreed th at the steamship Lizzie should 
be chartered by the charterers to proceed to a 
loading place in the Soderhamn district to load 
a fu ll and complete cargo of tim ber and therewith 
proceed to H u ll, V ictoria or Alexandra Dock.

By clause 3 of the charter-party the cargo was 
“ to be loaded and discharged w ith customary 
steamship dispatch as fast as steamer can receive 
and deliver during the ordinary working hours 
of the respective ports, but according to the custom 
of the respective docks. . . . Should the
steamer be detained beyond the time stipulated 
as above for loading or discharging, demurrage 
shall be paid a t the rate of 251. per day and pro 
rata thereof.”

The cargo was to be taken from alongside steamer 
at charterers’ risk and expenses as customary.

The Lizzie was loaded at Nyhamn w ith  a fu ll 
cargo under several bills of lading which were 
assigned to the respondents, three separate firms 
of tim ber merchants respectively, shortly before 
the arrival of the ship a t H ull. The ship arrived 
in the Humber on the 29th Sept. 1915, but, owing 
to the congestion of traffic a t the port, she was 
unable to obtain a clear quay space or a sufficient 
supply of bogies, and was unable to begin to dis
charge until the 7th Oct. and did not complete 
until the 18th Oct.

The shipowner claimed eleven days’ demurrage, 
alleging th at if there had been continuous dispatch 
the cargo would have been discharged by the 7th 
O ct., and he relied upon the custom of the port 
of H u ll which was embodied in a printed statement
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After consideration, their Lordships affirmed the 
decision of the Court of Appeal, hut upon different

drawn up in 1899 by a committee of shipowners 
and tim ber merchants.

B y this custom it  was the duty of the receiver 
of a wood cargo a t H u ll to provide for the steamship 
on or before her arrival in dock a vacant available 
and suitable berth to which she could forthw ith  
proceed, and to supply a clear quay space the fu ll 
length of the vessel and (or) a sufficient and 
continuous supply of bogies and (or) suitable 
lighters alongside. The dock and bogies belonged 
to and were under the control of the North-Eastern  
Railw ay Company. . .

The County Court judge held that, adm itting  
the existence of the custom and practice as set 
forth in the printed statement of the custom of 
its incorporation into the charter-party, it  had not 
the effect to convert a customary dispatch charter 
into a lay day charter, and th at its existence 
imposed no greater obligation upon the receivers 
than the general law imposes upon them under 
a customary dispatch charter, i.e., to use (as he held 
they had used) their best endeavour to find quays, 
spaces, and bogies. H e therefore gave judgment 
for the respondents.

The Divisional Court (Horridge and H ill, JJ.) 
reversed th at decision upon the ground that the 
effect of the custom was to impose upon the respon
dents an absolute duty to provide quay space and 
bogies.

The Court of Appeal reversed th at judgment, 
by 8 win fen Eady, M .R . and W arrington, L .J ., on 
the ground th at the evidence failed to establish 
any uniform custom as alleged ; by Duke, L .J ., 
on the ground that the custom did not apply to a 
case where the bills of exchange were held by 
several receivers.

Compston, K.C. and Harney for the appellant.

M acK innon, K.C. and W. H . Owen for the 
respondents.

The following cases were referred to :
Hvlthen  v. Stewart, 9 Asp. Mar. Law Cas. 285, 

403 ; 88 L. T . Rep. 702 ; (1903) A . C. 389 ;
H ick  v. Raymond and Reid, 7 Asp. Mar. Law  

Cas. 23, 97, 233; 68 L . T. Rep. 175;
(1893) A. C. 22;

Wright v. New Zealand Shipping Company,
4 Asp. Mar. Law Cas. 118; 40 L. T. Rep. 
413 ; 4 Ex. D iv. 165 ;

Postlethwaite v. Freeland, 4 Asp. Mar. Law  
Cas. 129, 302; 42 L. T. Rep. 845 ; 5 App. 
Cas. 599 ;

Ford  v. Cotsworth, 23 L. T. Rep. 165 ; L . Rep.
5 Q. B. 544 ;

Lyle Shipping Company v. C ardiff Corporation, 
9 Asp. Mar. Law Cas. 23, 128; 83 L . T. 
Rep. 329 ; (1900) 2 Q. B. 638 ;

Surraino and Sons v. Campbell and others, 
(1891) 1 Q. B. 283;

H ick  v. Raymond and Reid, 7 Asp. Mar. Law 
Cas. 23, 97, 233 ; 68 L. T . Rep. 175 ; (1893) 
A C. 22 •

Castleqate ’steamship Company v. Dempsey, 
7 Asp. Mar. Law Cas. 108, 186; 66 L . T. 
Rep. 742; (1892) 1 Q. B. 854 ; 

irmement A do lf Deppe v. John Robinson and 
Co., 116 L . T . Rep. 664 ; (1917) 2 K . B. 204 ;

Ashcroft v. Crow Orchard Company, 2 Asp. 
Mar. Law Cas. 397; 31 L . T . Rep. 266 ; 
L. Rep. 9 Q. B. 540.

grounds.
Lord H a l d a n e . — I  have had the advantage of 

reading the judgment which my noble and learned 
friend, Lord Dunedin, proposes to deliver relative 
to the implications of the charter-party and 
custom of the port of H u ll, and on this question 
I  do not desire to add anything to what I  under
stand him' to be about to say. I f  his view of these 
is the true one, then I  think that a conclusion, 
which is fatal to the appeal, may be rested on a 
single point.

Since this House decided Hvlthen v. Stewart 
19 Asp. Mar. Law Cas. 285, 403 ; 88 -L. T . Rep. 
702; (1903) A. C. 389) it  must be taken 
to be the law that charter-parties fall into two 
classes. There are some that prescribe a definite 
time— generally measured by a certain number of 
days— w ithin which the discharge is to be taken by 
the charterers. The obligation is, in that case, an 
unqualified one and, if the tim e fixed is exceeded, 
demurrage is payable, irrespective of the cir
cumstances ; but the charter-party may merely 
stipulate that the discharge is to be taken with 
all dispatch,” or “ as fast as the vessel can deliver 
according to the custom of the port,” or may 
embody language which, as in these expressions, 
does not either name a period of time, or necessarily 
im ply one of an altogether inelastic character. In  
such a case the liab ility  of the charterer is treated 
as being only an obligation to take delivery w ith 
the utmost dispatch practicable, excluding affection 
by circumstances not under the control of the 
charterer. I f  a liab ility  not qualified in  this fashion 
is to be imposed, the language employed must be 
definite on the point and free from ambiguity.

The charter-party under construction belongs to 
the second of these classes. Neither by its terms, 
nor by the custom of the port of H u ll, as proved at 
the tria l before the learned County Court judge, is 
a definite and unqualified period of time prescribed 
w ithin the meaning of the rule of construction as 
stated. I t  makes no difference to the general 
character of the obligation that there is a special 
clause in the charter-party providing for strikes and
epidemics. ,

This consideration disposes of the argument ol 
the appellants and makes it  unnecessary to 
consider any other point raised.

I  think that the appeal ought to be dismissed
w ith costs.

Lord D u n e d i n . — I  think it unnecessary to 
restate the facts which are set out in the judgments 
of the courts below.

The first point to settle is W hat was the extent 
of the admission made a t the tria l ? I  hold, without 
hesitation, that the defendants through the]x 
counsel, admitted that there was a custom at H ull 
in connection w ith the discharge of wood cargoes 
and that custom is accurately set forth m the 
statement issued by the representatives of the 
Tim ber Trade Federation and the Documentary 
Committee of the Chamber of Shipping. Such an 
admission was most proper to give. Bray, J. 
had found the custom and it  would have been 
otiose to have insisted upon the reproving of the 
custom. But to give this admission _ the further 
effect of saying that it  was an admission which 
barred the "respondents from contending that the 
law applied to the case by Bray, J. was wrong, is,
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in my view, quite out of the question and, I  ought 
to add, that the learned counsel for the appellants 
did not so press it. On the other hand, the admission 
accepted was sufficient proof of the custom, and 1 
cannot understand the view of the Court of Appeal 
that the custom to the extent of what was contained 
in the document remained unproved. Now it is 
admitted that the words “ the steamer shall be 
discharged with customary steamship dispatch as 
fast as the steamer can deliver during the ordinary 
working hours of the p o rt” import an obligation 
that the charterers shall use all reasonable dispatch, 
but “ reasonable” must be reasonable under all the 
circumstances of the case. The appellant puts his 
case on the succeeding words, “ according to the 
custom of the respective ports,” and finding in the 
custom of H u ll, as stated, that it  is the duty of 
the receiver of cargo to supply and have ready a 
clear quay space the fu ll length of the steamer and 
a sufficient and continuous supply of bogies, he 
argues that this is a super-added absolute obligation 
the object of which cannot be excused by its being 
impeded by causes over which the receiver of 
cargo has no control.

I  think the question is really quite concluded 
by authority. The only difficulty that has arisen 
is from the rather uncertain doctrine which was 
laid down in some of the decided cases, and 
especially from Wright v. New Zealand Shipping 
Company (4 Asp. Mar. Law Cas. 118 ; 40 L. T. Rep. 
413 ; 4 Ex. D iv. 165). I  do not think I  should serve 
any useful purpose by examining and stating the 
somewhat numerous authorities. I  w ill go at°once 
to the cases in your Lordships’ House which, in my 
opinion, settle the law. The most recent is Hvlthen 
v. Stewart (9 Asp. Mar. Law Cas. 285, 403; 88 
L. T. Rep. 702; (1903) 3 App. Cas. 389). That 
case, as this, contained the obligation for customary 
discharge according to the custom of the port, 
which there, was also the port of H ull. Indeed, 
the document there construed was a W hite Sea 
Wood Charter, commonly called Merblanc, which 
is a sister of the charter in the present case, com
monly called Scanfin. The cause of delay was the 
crowded state of the port. The argument put 
forward that the normal period of discharge could 
be expressed in terms of days and then constituted 
an absolute obligation, was rejected, its having 
been found as a fact that the charterers had done 
all that they reasonably could to discharge the 
vessel and the existence of a strike clause being 
held to make no difference. The general pro
position was laid down by Lord Macnaghten as 
follows: “ I t  is, I  think, established that in order 
to make a charterer unconditionally liable it  is 
not enough to stipulate that the cargo is to be 
discharged ‘ w ith all dispatch,’ or ‘ as fast as the 
steamer can deliver,’ or to use expressions of that 
sort. In  order to impose such a liab ility  the 
language used must be in plain and unambiguous 
terms, define and specify the period of time within  
which delivery of the cargo is to be accomplished.”

I t  was just possible here to say that the impedi
ment there was unconnected w ith the special duty 
undertaken by the charterers under the custom—  
namely, to provide bogies. The passage which 
exactly deals w ith such a case w ill lie found 
in the words of Lord Selborne in Postlethwaite 
v. Freeland (4 Asp. Mar. Law Cas. 129, 302; 
42 L. T. Rep. 845 ; 5 App. Cas. 599), where he 
quotes the words of Lord Blackburn, in Ford v 
Cotsworth (23 L. T . Rep. 165 ; L. Rep. 5 Q. B. 544):

“ If , by the terms of the charter party the charterer 
has agreed to discharge at within a fixed period 
of time, that is an absolute and unconditional 
engagement for the non-performance of which lie 
is answerable, whatever may be the nature of the 
impediment which prevented him from performing 
it  and which caused the ship to be behind the time 
stipulated. If , on the other hand, there is no 
fixed time, the law implies an agreement on his 
part to discharge the cargo w ithin a reasonable 
time—that is, as was said by Blackburn, J. in 
Ford v. Cotsworth, a reasonable tim e under the 
circumstances. D ifficult questions may sometimes 
arise as to the circumstances which ought to be 
taken into consideration in determining what tim e 
is reasonable. If , as in the present case, an obliga
tion indefinite as to tim e is qualified or partially  
defined by express or implied reference to the 
custom or practice of a particular port, every 
impediment arising from or out of that custom or 
practice which the charterer could not have over
come by the use of reasonable diligence ought, 
I  think, to be taken into consideration.”

Now, that passage from Ford v. Cotsworth was 
approved and quoted by A. L. Smith, L .J . in 
Lyle Shipping Company v. Cardiff Corporation (9 
Asp. Mar. Law Cas. 23, 128 ; 83 L . T. Rep. 329; 
(1900) 2 Q. B. 638), as well as by Lord Selborne in 
Postlethwaite v. Freeland (sup.) in this House, and 
Lord Blackburn in the same case, while naturally 
adhering to his own view in Ford v. Cotsworth (sup. ), 
does, in explaining Ashcroft v. Crow Orchard Company 
(2 Asp. Mar. Law Cas. 397 ; 31 L . T . Rep. 266; 
L. Rep. 9 Q. B . 540), give the only ground on 
which Wright’s case (sup.) can be supported, 
namely, the view that, on the facts, the charterer 
failed through what he calls a self-imposed inability. 
That is really viewing the expression, “ overcome 
by the use of reasonable diligence,” from, so to 
speak, the other side, and makes the whole of the 
eases, if that view of the fact in Wright is taken, 
consistent. I f  that view of the facts is not possible, 
then Wright as an authority must disappear, for 
we have the dictum in Ford v. Cotsworth (sup.) 
approved both by the Court of Appeal and by this 
House and the same thing said by Lord Macnaghten 
again, in this House, in Hvlthen.

I t  follows that the unreported judgment of the 
case decided by Matthew, J. and the Court of Appeal 
under the Presidency of Loi'd Esher, cannot, in  
my view, be supported. The view I  have taken 
makes it  unnecessary to consider the further 
question argued as to whether the custom being 
proved as regards one receiver of cargo held good 
in the case where there were more, than one receiver 
of cargo under separate bills of lading. I  am not 
satisfied that the above statement of the proposition 
is accurate. A fter all, a custom consists in a 
method of doing something, and the question 
whether the ensuing legal result which applies in 
the case of one w ill apply in the case of many is, 
I  rather suspect, a question for the law to decide 
and not for a custom to prove. In  any view, I  
reserve my opinion on this m atter until it  is 
necessary to decide it.

For these reasons I  am of opinion that the result 
reached by the Court of Appeal was right, although 
I  cannot tread the path which they took to reach it.

The appeal should be dismissed.
Lord A tk in s o n .— In  this case all the terms of 

the exceptions contained in the charter party are 
expressly incorporated in the bills of lading of which
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the three defendants are indorsees. There is no 
such inconsistency or conflict between the pro
vision of these bills of lading and the charter-party 
as existed in the case of Surraino and Sons v. 
Campbell and others (1891, 1. Q. B. 283), to which 
your Lordships have been referred. In  th at case 
“ the act of bod, the Queen’s enemies, fire, and all 
and every other dangers and accidents of the seas, 
rivers, and navigation, of w hat nature and kind 
soever ” were expressly excepted in the b ill of 
lad ing; then followed the words “ and all other 
conditions as per the charter-party.” The charter- 
party contained not only the same exceptions, as 
the 'b ill of lading, but the further exceptions 
“ strandings and collisions, and all losses and 
damage caused thereby even when occasioned by 
the negligence, default or error in judgment of the 
pilot, master, mariners, or other servants or the 
ship owners.” Owing to the negligence of the 
master the ship was stranded and the cargo lost. 
The plaintiffs who sued the shipowners for the loss 
of their goods, part of the cargo, were the endorsees 
of the b ill of lading, but strangers to the charter- 
party, and it  was held on review of all the authorities 
th at the words “ all other conditions as per charter- 
party ” did not incorporate into the b ill of lading 
the exception “ stranding occasioned by the 
negligence of the master,” and that the shipowners 
were consequently liable to the plaintiffs.

No such conflict or inconsistency as this exists 
between the provisions of the b ill of lading and the 
charter-party in the present case. I t  is untouched 
by this authority, and the present respondents are 
therefore bound by the terms of the charter-party. 
The nature and extent of the duties imposed upon 
charterers touching the discharge of the cargo 
from the ships they have chartered are well 
established.

I f  by the terms of the charter-party the charterers 
have agreed to discharge the chartered ship w ithin  
a fixed period of tim e, th at is an absolute and 
unconditional engagement for the non-performance 
of which they are answerable, whatever be the 
nature of the impediments which prevented them  
from performing it, and thereby causing the ship 
to be detained in their service beyond the time 
stipulated. I f  no tim e be fixed expressly or 
im pliedly by the charter-party the law implies an 
agreement by the charterer to discharge the cargo 
w ithin a reasonable tim e, having regard to all the 
circumstances of the case as they actually existed, 
including the custom or practice of the port, the 
facilities available thereat, and any impediments 
arising therefrom, which impediment the charterer 
could not have overcome by reasonable diligence 
(.Postlethwaite v. Freeland, 4 Asp. Mar. Law Cas. 
129, 302 ; 22 L . T. Rep. 845; 5 App. Cas. 599 ; 
Hick v. Raymond and Reid, 7 Asp. Mar. Law  
Cas. 23, 97, 233 ; 68 L. T. Rep. 175 ; (1893) A. C. 
22 • and Hnlthen v. Stewart and Co., 9 Asp. Mar. 
Law Cas. 285, 403; 89 L. T. Rep. 702; (1903)
A. C. 389). .

In  the last of these three cases the charter-party 
provided th at the cargo was to be “ discharged 
w ith customary steamship dispatch as fast as the 
steamer can deliver during the ordinary working 
hours ” of the port of discharge, “ but according 
to the custom ” of the port, “ Sundays, general or 
local holidays used unless excepted.” lhese are 
very precise and peremptory words, much better 
calculated to impose an absolute and unconditional 
obligation than are the words upon which, in my

view, the question for decision in the present case 
turns. Lord Macnaghten held in  Hnlthen v. 
Stewart (sup.) th at the meaning of the above 
mentioned words was not tantam ount to fixing a 
certain definite number of days or hours as the 
period w ithin which the discharge of the vessel 
was to be accomplished. That what the words 
pointed to was, he said, “ the discharge of the 
cargo w ith the utmost dispatch practicable, having 
regard to the custom of the port, the facilities for 
delivery possessed by the particular vessel, and 
all the other circumstances in  existence a t the tim e, 
not being circumstances brought about by the 
person whose duty it  was to take delivery or c ir
cumstances w ithin his control.” The learned judge 
who tried the case, Phillim ore, J ., as he then was, 
had found as a fact th at the respondents had done 
all they reasonably could to discharge the vessel. 
In  the present case the tria l judge has found that 
the respondents were not responsible for ordering 
the ship into dock, and th at the delay in the dis
charge of the ship was not due in whole or in part 
to circumstances over which the defendants or the 
charterers had control. Having regard to this 
finding I  th ink the first question for decision in this 
case resolves itself into this. Do the words of 
the w ritten statement of the custom and practice 
concerning the discharge of steamships laden w ith  
wood cargoes, existing a t the port of Kingston- 
upon-Hull impose upon the charterers of the L iz z ie ,  
and also upon the respondents who are bound by 
the terms of the charter-party, an obligation to 
discharge this ship as absolute and unconditional 
in  character, as if  a definite number of days had 
been fixed for her discharge ? I t  has been con
tended th at they do impose such an obligation be
cause the paragraph headed Discharging Berth 
imposes an absolute duty upon the receiver of the 
cargo to provide or arrange (on or before the 
arrival of the ship) a vacant available and suitable 
berth to which she can forthw ith proceed and be 
at liberty to forthw ith commence her discharge, 
and th a t there is a correlative duty of the same 
absolute character imposed upon the receiver to 
enable the ship to take advantage of this liberty.

I  th ink th at contention is unsound. I t  is not 
thus that absolute unconditional obligations can 
be spelt out and imposed. Adopting the words 
of Lord Macnaghten in the judgment from which 
I  have already quoted, I  may say that in order to 
impose the liab ility  contended for, the language 
used “ must in plain and unambiguous terms define 
and specify the period w ithin which delivery of the 
cargo is to be accomplished.” The language 
relied upon in this case is not of this character.

X therefore th ink th at the appeal upon this 
point fails, and th at being so it  is unnecessary to 
deal w ith the second point, namely, the possibility 
of holding the consignees as liable as one consignee 
would be. I  th ink the appeal should be dismissed 
w ith costs.

Lord W renbtjrv.— I  agree. I  do not th ink it  
necessary to prepare an independent judgment 
of my own.

Lord B u c k m a s t e r . — I  had prepared a w ritten  
independent opinion on this case, but after reading 
the opinions of the other noble and learned Lords 
who have preceded me, I  realised th at I  should be 
only clothing in  different words exactly what they 
had already expressed. In  such circumstances 
i t  would be vain repetition to deliver my opinion
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to the House, and I  therefore content myself w ith  
expressing my entire agreement w ith the proposed 
motion, and w ith the reasons put forward in its 
support.

Solicitors for the appellant, Botterell and Roche 
for Andrew M . Jackson and Co., H ull.

Solicitors for the respondents, Trinder, Capron, 
and Co.

Oct. 31, Nov, 3, 1919, and Jan. 30, 1920.

(Before Lords H a l d a n e , D u n e d in , A tkin so n , and 
B uckmaster .)

M arten  v. V estey  B rothers L im it e d . (aJ

O N A P P E A L  F R O M  T H E  C O U R T O F A P P E A L  IN  
E N G L A N D .

M arine insurance— “  Lloyd's policy ” — “  F ina l
port " — Exclusion of cargo by words written into 
printed form.

The respondents insured their steamship at 
Lloyd's under a policy subscribed by the appellant, 
dated the 16th Sept. 1916, covering the ship 
against total loss only. The policy was in  the 
ordinary fo rm  o f a L loyd's policy, but by a 
written clause the ship was insured on a voyage 
“  at and from  any port or ports . . . on
the River Plate to any port or ports . . .
in  France and {or) in  the United Kingdom  
{fina l port), excluding Mediterranean, viS, any 
ports in  any order." The steamer sailed from  
Buenos Aires on the 19th Sept. 1916, and at 
Dakar her captain received orders to proceed to 
St. Nazaire and there to discharge her cargo of 
horses and the rest of her cargo at Havre. Having 
discharged at Havre her captain was ordered to 
bunker in  Cardiff. On her way there she was 
totally lost on the Scillies.

I n  an action to recover from  the appellant, his pro
portion of the amount covered by the p o lic y :

Held, that the policy had ceased to be operative at 
the time o f the loss as the “  f in a l port ”  meant 
the port at which the cargo was fin a lly  discharged, 
in  this case Havre.

Held, further (Lord Dunedin dissenting and Lord 
Buckmaster expressing no opinion), that where 
in  the preparation of a marine policy use is made 
of a printed fo rm  which i f  unaltered would include 
both ship and cargo, but written words are inserted 
so as to lim it the insurance to the ship, the printed 
words of the policy may be looked at to decide what 
was the nature and character of the adventure. 

Decision of the Court of Appeal reversed, and judg 
ment of Bailhache, ,1., restored.

A ppeal by  the defendant from a decision of the 
Court of Appeal, reversing a judgment of B ail
hache, J.

The action was brought by the respondents, 
frozen meat importers, against the appellant, an 
underwriter at Lloyd’s, to recover the amount of 
his subscription to a policy of marine insurance on 
the steamship Brodfield.

The policy, which was partly in print and partly 
in writing, was an insurance against total loss 
only upon the ship: “ safe arrival of steamer 
only a t and from any port or ports, place or places 
on the R iver Plate and/or tributaries to any

port or ports, place or places in France, and/or 
the United Kingdom (final port), excluding 
Mediterranean, via, any ports in any order.”

The Brodfield loaded in the R iver Plate, and 
her cargo was discharged at St. Nazaire and 
Havre in accordance w ith orders given, and on 
completion of the discharge at Havre on the 
10th Nov. 1916 the steamer was completely 
free of cargo. She sailed from Havre for Barry 
for bunkers on the 11th Nov. 1916, stranded 
on the Scillies two days later, and was totally  
lost.

The question at issue was whether the “ final 
port ” on the true construction of the policy was 
Havre, where the cargo from the R iver Plate was 
discharged, or Barry, to which the steamer was 
proceeding for bunkers when she was lost.

Bailhache, J. held that the voyage contemplated 
by the policy finished when the last parcel of cargo 
was discharged at Havre, and therefore gave judg
ment for the appellant.

The Court of Appeal (Bankes, W arrington, and 
Scrutton, L .JJ.) held the expression “ final p o rt” 
was not confined to the port at which the cargo 
was completely discharged and that the ship had 
not reached the final port at the tim e when 
she was lost. The policy, therefore, was in  
force at the tim e of the loss and they gave 
judgment for the respondents for the amount of 
their claim.

Leek, K.C ., and A. R. Kennedy, K .C ., for the 
appellant.

M acKinnon, K .C ., and R. A. Wright, K.C ., for 
the respondents.

The House took time for consideration.

Lord H a ld a n e .— This is a question of construc
tion of the policy of marine insurance before us. 
I  have come to the conclusion that the view 
taken by Bailhache J. is preferable to that of the 
Court of Appeal.

I t  is agreed on all hands that, notwithstanding 
the wide words of the printed form used in its 
preparation, the introduction into this form of the 
words w ritten in and appearing in italics is enough 
to lim it the insurance to the vessel itself, and to 
exclude the interest in the cargo even ot its owners. 
I f  it  were not for the introduction of these words it  
would be plain that the insurance extended to the 
cargo also. But the policy is drawn up w ith the 
lim iting words inserted into a printed form which 
by usage they are held to govern, and it  is agreed 
that by the practice of Lloyd’s the lim itation • is 
so sufficiently expressed as to make the policy one 
concerning the vessel alone. That, however, does 
not seem to me to render all the words remaining 
in the printed form wholly negligible. They are 
retained in the print and belong to the frame
work on which the actual contract is grafted, and 
outside of that general framework there is no 
language which constitutes an agreement. They 
suggest that the policy read as a whole had 
reference to a voyage, and that expressions which 
refer to the general character of the adventure 
insured can hardly be excluded from notice. These 
expressions point to an adventure terminating so 
far as concerns the ship insured when she, w ith her 
goods and merchandise, have reached a port where 
the cargo has been discharged and landed. The 
insurance is to endure until the ship w ith her cargo 
shall be arrived at “ any port or ports, place or 
places in France and/or the United Kingdom(a)  Reported by  W . E . B e h >, Eeq., B am & te i-a t-Law .
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(final port), excluding Mediterranean via any ports 
in any order,” and the adventure is apparently 
not to term inate until arrival “ as above upon the 
said ship, &c., until she has moored at anchor 
twenty-four hours in good safety, and upon the 
goods and merchandises until the same be there 
discharged and safely landed.”

Now, unless the printed portion of the document 
is to be treated as wholly non-existent, I  find it 
difficult to construe the meaning as being that the 
ship is to continue insured after she has discharged 
her cargo, and during an unlimited further period 
in which she may cruise from port to port; for 
instance along the coast of Ireland and in the 
Hebrides, picking up new freight. I  cannot rea,d 
it  as meaning that the ship may turn herself into 
a tram p going about from port to port indefinitely 
round the United Kingdom, and still remaining 
insured although running heavy risks from sub
marines and otherwise, and yet w ith no increase o ltne  
single premium of 27«. 6d. per cent., which is all that 
is to be paid. I t  is difficult to see how terms so 
vague could define an agreement. I  think that, 
however oddly drawn the document may be, there 
is one duty from which only an Act of Parliament 
can absolve judges who have to construe it, and 
that is to try  to attach some significance to every 
expression that is at once appropriate and is yet 
not nullified by other and governing words w ithin 
the four corners of the instrument. I f  the practice 
of Lloyd’s really m ilitated against this principle 
serious questions might arise. But I  cannot think 
that it  really does so. Applying the test, it  appears 
to me that the words to which I  have referred do 
indicate an intention, not excluded by any other 
expression in the policy, to make the v°y a8e 
minate w ith the discharge of the cargo. I  hat took 
place in France and there seems to me to be no 
reason for supposing that the voyage insured was 
to extend to an indefinite period following on this 
discharge. That is surely an interpretation which 
is as reasonable as it  is natural. I  may add that 
I  agree w ith Scrutton, L .J ., in his impression that 
the words “ final port ” are not lim ited to the 
United Kingdom. They seem to me as they stand 
in their context to apply to France as well. But 
for the reason I  have already given I  find it  very 
difficult to take the expression “ final port so 
read as satisfied by “ the last port in fact in the 
United Kingdom at which the vessel is. Like 
Bailhache, J., I  draw the inference from reading 
the instrument as a whole, even while construing 
it  as relating to  the vessel alone, that what the 
parties had in view was a voyage policy. No 
authority has been cited which appears to hinder 
me from coming to this conclusion, and I  think that 
the references in the policy to discharge and safe 
landing of goods and merchandises, even though 
these last are to be regarded as wholly excluded 
from the subject m atter insured, do afford some 
guide to what was in the minds of those who 
thought the printed form a proper one to use as 
that on which even this restricted contract of 
insurance might be w ritten.

I  am, therefore, of opinion that the judgment 
of the Court of Appeal ought to be discharged and 
that of Bailhache, J., restored.

Lord D u n e d in .— The screw steamer Brod/ield 
sailed from Buenos Aires on the 19th Sept. 1916, 
laden w ith a cargo consisting of frozen meat, 
frozen eggs, maize and horses. She arrived at 
Dakar, on the coast of Africa, on or about the 
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5th Oct., where she called for orders. She was ordered 
to discharge the frozen meat and eggs and the maize 
at H avre; the horses she was to discharge a t 
St. Nazaire. She proceeded to St. Nazaire and 
Havre and discharged as ordered, and on or about 
the 10th Nov. she was completely free of cargo a t 
Havre. A t Havre the master received orders 
to proceed to bunker in  Cardiff. She sailed from  
Havre on the 11th Nov. to proceed to Barry and 
was stranded and totally lost on the Scillies on her 
way there. A ll these facts are admitted. The 
question in the case is whether the owners of the 
ship can recover against the underwriters for the loss 
of the ship under a policy of insurance. The policy 
of insurance is dated the 16th Sept. 1916, and. was 
effected in London. I t  is in the well-known form  
known as a Lloyd’s Policy. The policy consists 
of a printed form w ith blanks which are filled up 
in  writing. The filled-up parts in this case, so 
far as m aterial, are as follows: “ Doth make 
assurance and cause themselves and them and 
every one of them to be insured, lost, or not lost 
at and from [so far all these words except “ them
selves” were in print, but I  have to quote them  
to make the sentence intelligible] “ any port 
or ports, place or places, on the River Plate and/or 
tributaries, to any port or ports, place or places, 
in France and/or in the United Kingdom (final 
port), excluding the Mediterranean, via any ports 
in  any order.”

The policy then proceeds in the printed form as 
follows :

. B eg inn ing  the  A d ven tu re  upon  the  said 
Goods and Merchandises fro m  the  load ing  [hereo f, 
aboard th e  said S hip as above upon th e  said S h ip  
&c., and  sha ll so con tinue  and endure, d u rin g  her 
A bode the re, upon the  said S hip, &c. ; and  fu r th e r , 
u n t i l  th e  said S hip, w ith  a l l  he r O rdnance, Tackle , 
A ppa re l, &c., and  Goods and Merchandises w hatsoever, 
sha ll be a rr ive d  a t as above upon the  said S h ip , & c., 
u n t i l  she h a th  m oored a t A n ch o r T w e n ty -fo u r H ou rs  
in  good safe ty , and  up on  the  Goods and Merchandises 
u n t i l  the  same be the re  discharged and safe ly la n d e d ; 
and  i t  sha ll be la w fu l fo r  the  said S h ip , &c., in  th is  
Voyage to  proceed and sa il to  and tou ch  and s tay  a t 
an y  P o rts  o r Places w hatsoever o r wheresoever and 
fo r  a ll purposes w ith o u t P re jud ice  to  th is  Insurance. 
The said S h ip , & c „  Goods and  Merchandises, &c. 
fo r  so m uch as concerns the  Assured b y  Agreem ent 
between th e  Assured and Assurers in  th is  P o licy , are 
».nil sha ll be va lued a t

then come the following w ritten words : “ Seven
teen thousand pounds oh safe arrival of steamer

° n,This is followed by another w ritten clause as 
follows :

T h is  insurance is aga ins t to ta l loss o n ly  to  be p a id  
in  the  even t o f the  to ta l a n d /o r co n s tru c tive  and /o r 
arranged to ta l loss o f the  S team er W a rra n te d  free 
o f a ll average. W a rra n te d  free fro m  an y  C la im  
consequent on loss o f tim e  w he the r ans ing  fro m  a 
p e r il o f the  Sea o r otherw ise, h o  c la im  to  a tta c h  
hereto fo r  de lay, d e te rio ra tio n  an d /o r loss of M a rke t.

Then follow the printed words touching the 
adventures and perils, which it  is unnecessary to 
quote, and the final portion ends w ith the ordinary
N.B . :

N .B .— C om , F ish , S a lt, F r u it ,  F lo u r, and  Seed 
are w a rra n te d  free fro m  A verage, unless general, o r 
th e  S h ip  be s tra n d e d ; Sugar, Tobacco, H em p , F la x , 
H ides, and  Skins are w a rran te d  free fro m  Average

4 H
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under Five Pounds per Cent. ; and all other Goods, 
also the Ship and Freight, are warranted free from 
Average under Three Pounds per Cent., unless general, 
or the Ship be stranded, sunk, burnt, on Fire or in 
Collision.

There are appended other clauses in  writing  
dealing w ith war risks, which are also unnecessary 
to quote.

Now the question raised is very short arid sharp. 
A ll are agreed that the vessel was covered till she 
discharged at Havre. The insurers say the risk 
ended when she had there discharged her cargo ; the 
owners say she was still insured on her voyage from  
Havre to Barry. Bailhache, J., before whom the 
case was tried, found in favour of the underwriters. 
His judgment was reversed by the Court of Appeal, 
Scrutton, L .J . evidently considering the case one 
of considerable difficulty.

I  believe that we are unanimous in thinking that 
the judgment of Bailhache, J. was right and that 
the appeal should be allowed, but that the appellant 
in his argument put forward an argument of far- 
reaching importance. The argument is th at in 
attem pting to discover the duration of the risk 
which is insured against for the ship alone you are 
at liberty to draw conclusions from the presence of 
the words in  the printed form which refer to the 
insurance of goods. This is, in my humble opinion, 
so entirely inconsistent w ith the practice of nearly 
two centuries, and would be held to be such a 
disastrous innovation by the mercantile world, that 
I  feel constrained to express my earnest dissent 
from it. The asseveration or denial of this argu
ment is infinitely more far-reaching and more impor
tan t than the decision on the merits of this particu
lar case. The form known as “ Lloyd’s Policy ” 
is a very ancient document. I t  undoubtedly owed 
its original form to the time, now long past away, 
when the ordinary state of affairs was that the 
shipowner and the merchant were one and the same 
person. Like Antonio in “ The Merchant of 
Venice,” he sent out his argosy laden w ith his 
own goods, to be disposed of in foreign lands and 
to bring back foreign goods in exchange.

The oldest policy known in England is of date 
1613, a copy of it  being preserved in the Bodleian 
Library at Oxford, and differs little  from the policy 
of the present d ay; but the actual printed form of 
policy which we now have was arranged in 1779 a t a 
general meeting of members of Lloyd’s, who under
took to establish a particular form of marine insur
ance policy and not to allow any alterations in 
that policy. W ith  the exception of the introduc
tion in 1874 of what is known as the “ W aiver 
Clause,” and the alteration in 1850 of the phrase 
at the commencement of the policy, “ In  the name 
of God, Amen,” to “ Be it  known that,” the printed 
policy a t present is the policy of 1779.

Now, undoubtedly it  m ight have been better—  
it  would have saved this and perhaps other con
troversies— if, when modern times had come, 
the underwriters had reformed this document and 
adopted a separate form for insurance on ship, 
goods and freight respectively when the insurance 
was only to cover one of these three things. But 
they have not done so. Nay, more, they have not 
in practice even taken the trouble, when a policy 
is effected on one, to delete the phrases obviously 
only applying to the other two things which may 
be insured. B ut they leave blanks in the policy, 
and these blanks are filled up so as to fix what is 
the subject insured, and additional and special

[H . of L.

clauses are often w ritten on the margin or affixed 
to the policy by gum.

This may be a bad practice, but it  is a 
universal practice, and I  venture to say that no 
underwriter who has undertaken a risk on ship 
alone by reason of a voyage policy ever dreams 
that his undertaking is to be read in the light 
of what the printed form says about goods. 
A fter all, the question is, W hat was the contract 
made by the parties ? and it  is our business to 
decide that, and not to form rules as to how com
mercial men ought to conduct their business. 
And in face of the universal practice of underwriters 
to use the form in this way, it  is, in my opinion, 
untrue to say th at they have contracted that an 
insurance of ship alone shall be interpreted in  
the fight of printed words which are only appro
priate when the insurance is not effected on ship 
alone, but on goods.

In  approaching this case I  therefore disregard 
altogether the parts of the policy contained in the 
printed form which refer to an insurance of goods. 
Attempts to invoke the inappropriate parts of such 
a policy to construe the appropriate have been made 
before this. I  quote the words of Lord Penzance 
in the case of Dudgeon v. Pembroke (36 L. T . Rep. 
382 ; 2 App. Cas. 284): “  I t  has been suggested that 
by reason of the policy having been drawn up on a 
printed form, the printed terms of which are 
applicable to a voyage and also to goods, as well 
as to the ship, the policy is something less or 
something more than a tim e policy. But the 
practice of mercantile men of writing into their 
printed forms the particular terms by which they 
desire to describe and lim it the risk intended to 
be insured against, w ithout striking out the printed 
words which may be applicable to a larger or 
different contract, is too well known and has been 
too constantly recognised in courts of law to perm it 
of any such conclusion.”

I  may a t once point out another circumstance 
which is, in my judgment, strongly in favour of that 
view. The learned counsel for the appellant, 
though I  think somewhat invited by some of your 
Lordships, did not dare to say that on this policy 
the ship might not have proceeded in ballast 
from the River Plate. Y et if the clause as to 
merchandise is to be looked at for the purpose of 
deciding that this was a cargo-carrying ship, then 
a voyage in ballast would be contrary to the terms 
of the policy.

I  now come to the consideration of the case. No 
one doubts that this is a voyage policy. The sole 
question, therefore, is, what is the voyage ? The 
beginning is clear— “ at and from the R iver Plate.” 
W hat is the term ination ? A ll the authorities 
agree that the terminus ad quern in a voyage policy 
must be clearly specified, otherwise the policy is 
void. That does not mean that there may not be 
a group of ports designated, but it  is available in 
consideration of one aspect of this case. There 
is a certain amount of authority, which, although 
not directly in point, touches the fringe of this 
question. Thus, in Camden v. Cowley ( 1 W. Black- 
stone, 417) Lord Mansfield, after consulting a ju ry  
who had examined before them insurance brokers 
and others conversant w ith the trade, held that on 
an insurance of a ship from London to Jamaica, 
that insurance ended when she touched at the first 
port and delivered part of her cargo, though she 
had still on board some cargo to deliver at other 
ports of Jamaica. W ith that may be contrasted
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Moore v. Taylor (1 A. & E. 25), where the ship was 
chartered at and from the West Ind ia Islands, 
Jamaica and San Domingo excepted, to her port or 
ports of discharge in the United Kingdom, during 
her stay there and thence back to Barbados, and all 
or any of the West Ind ia Islands, Jamaica and 
San Domingo excepted, until the ship should be 
arrived at her final port as aforesaid. She dis- 
charged her cargo substantially at Barbados, and 
was proceeding to Berbice when she was lost. I t  
was held that she was not covered because the 
ju ry had held that the cargo was substantially dis
charged a t Barbados, and that final port must be 
taken as final port of discharge.

Now, that case would be exactly this were it  not 
for the fact that “ as aforesaid ” is added to the 
words “ final port,” and in the earlier part of 
the policy “  port ” is called “ port of discharge. 
Littledale, J. puts his judgment on that fact, but 
Parke, J. puts his judgment on broader grounds. 
He says “ final port must mean the port which is 
final w ith reference to the goods to be taken on 
board in the United Kingdom.” But it  is particu- 
larly instructive to notice the argument of Sir 
James Scarlet, who was counsel for the owners. He 
is reported thus: “ The owner could not decide
before her arrival at Barbados at what place she 
should terminate the voyage and commence a new 
adventure, and accordingly the words inserted in 
the policy are ‘ arrived at her final port ’•—not her 
‘ final port of discharge.’ I t  could not be con
tended that if she had sailed from Liverpool without 
any cargo at all she would not have been protected 
by the policy to Barbados. I t  cannot, therefore, 
be held that the duration of the protection in the 
present case is to be measured by the tim e the cargo 
remains on board, for as the policy is on the 
ship alone its construction cannot be altered by 
the circumstance of her having, or not having, a
cargo.” ,

That argument, unsuccessful there, is really tne 
same as the argument in this case.

I t  seems to me that the question of what is the 
voyage insured is a question of fact. I t  is to be 
gathered from the expressions in the policy, and 
nothing that was done could contradict them. I f  
they are so vague as to be incapable of interpre
tation the policy is void. One necessity of 
defining; V  voyage consists of giving the beginning 
and end of the voyage. If ,  therefore, the policy 
defines in sufficiently precise language the terminus 
a quo and the terminus ad quern, nothing that was 
done in the actual voyage could affect the interpre
tation of the insured voyage, but where, as here, 
there is given a facultative terminus ad quern it  is, 
I  think, legitimate to see what was done in the 
voyage of the ship and to use that knowledge, not 
perhaps in the strict sense to interpret the words 
used, but to decide what is the application which 
falls to be given to the words used in the actual 
circumstances of the case. Now, here, what do 1 
find ? I  find that the ship adm ittedly carried cargo 
and that she adm ittedly discharged all that cargo m  
France. I  find also that the instructions to the 
master as to what he was to do after Havre, are 
contained in a letter produced in the following 
t)6niis *

“ We have arranged for you to bunker in Cardiff, 
under contract w ith Messrs. Evans and Held, 
sufficient to take the steamer out to the River Plate 
and back to Dakar, where you w ill replenish as on 
the last occasion.’

In  these circumstances I  hold that the expression 
“ final port ” in this policy was equivalent to “ final 
port of discharge,” and that the progress of the 
ship from Havre to Barry was not the finishing of 
the old voyage, but the preparation for the inception 
of a new voyage. I  agree that the final port might 
have been in the United Kingdom, but once dis
sociate “ final port ” from “ final port of discharge, 
then there seems to me no term ini habiles to fix 
what is the final port. There need not have been 
finality at Barry, and, if that is so, there is no such 
proper determination of the terminus ad quem as 
w ill save the policy from vitiation on the ground 
of uncertainty. . ,

I  am, therefore, of opinion that the appeal shoulc 
be allowed and that the judgment of Bailhache, J. 
be restored.

Lord A tkinso n .— The facts have already been 
sufficiently stated. During the argument of this 
case it  was pressed upon your Lordships that the 
underwriters had, according to  their inveterate 
custom, been unwise enough to use a printed form  
of policy suitable for an insurance covering both 
a ship and her cargo, while, in fact, all that was 
insured against was the loss of or injury to the ship. 
That, no doubt, is so. But the argument which, 
as I  understood it, was based upon this fact, was, 
in my view, fallacious. I t  was, it  appeared to me, 
contended that, because of this clumsy way of 
doing business, the policy was to be construed 
as if all the printed m atter dealing w ith goods and 
merchandise had been deleted from it. I t  may 
well be that where a printed form is used contain
ing words utterly inapplicable to the subject 
m atter of a contract, the contract should be con
strued as if those words were deleted ; but that is 
emphatically not this case. Here the provisions 
as to goods and merchandise are not inapplicable 
to the contemplated adventure of the ship. They 
are, on the contrary, linked to it  and affect it. 
The adventure is the voyage of this steamer from 
some port or ports, place or places, on the River 
Plate or its tributaries to any port or ports, place 
or places in France or the United Kingdom (final 
port). These are the term ini of the voyage. But 
the adventure against loss in which the ship is 
insured does not begin till the goods and merchan
dise mentioned in the first paragraph of the policy 
have been loaded. The words in the second clause 
touching this point run as follows: ‘ Beginning 
the adventure upon the said goods and merchandise 
from the loading thereof aboard the said ship. 
Those words art in print, but there follow five words, 
the first two in writing and the following three in 
print. They run “ os above upon said ship, &c. 
The etcetera evidently refers to the words m the 
earlier paragraph : “  Body tackle, apparel, ordnance 
munition, artillery, boat and other furniture. 
The plain meaning of these words is that the 
adventure both as to the goods and merchandise 
and as to the ship and her furniture is to begin 
from the loading of the former on board the ship. 
That event fixes the beginning of the adventure 
for both. In  no other way is it  fixed. The reach 
of the policy, the loss it  covers is no doubt, by the 
w ritten words “ Safe arrival of ship only, restricted 
to the loss or injury to the ship. The printed 
words referring to goods and merchandise cannot, 
of course, extend that ris k ; but the above words 
so lim it the adventure that, in my view, they can 
be looked at solely to determine what the nature 
and character of that adventure was. Having
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that effect in this case, as I  think they have, then, 
whatever be the inveterate practice of any com
mercial body, however eminent and distinguished, 
I  am, I  think, not only justified, but bound, upon 
this question of law, the construction of this policy 
of assurance, to have regard to them. Though 
the loss of the steamer and that alone, is insured 
against, it  was, I  think, clear that the intention 
of the parties was that the vessel should start upon 
her voyage and complete a portion of it, at least, as 
a cargo-carrying ship. That this was what the 
parties contemplated is in addition clear from the 
w ritten provision near the end of the policy. “  No 
claim to attach hereto for delay, deterioration and/or 
loss of m arket.” I t  has been suggested that there 
is no provision in the policy prohibiting the sending 
of this steamer from and to the named ports in 
ballast. No doubt there is no provision prohibiting 
such an adventure in so many words; but, in my 
view, there is an implied provision prohibiting 
it, in this that the adventure covered by the policy 
is one to begin w ith the loading of goods and 
merchandise, not ballast, on board the steamer. 
The statement of facts shows that the parties 
carried out that intention. She was loaded w ith 
a very miscellaneous cargo. P art of her cargo, 
consisting of the refrigerated meat and the maize, 
was consigned to Dakar for orders. On arriving 
there she was ordered to discharge this m aize; 
the horses she carried to St. Nazaire, the frozen 
meat and the eggs she carried on to Havre. 
During the argument, I  could not resist putting 
to myself, and indeed I  fear to counsel, the question : 
I f  the voyage was not intended to end and did not 
in fact] end, at her final port of discharge, Havre, 
where was it  designed to end ? I  concur w ith 
Bailhache, J. and, as I  understand, Scrutton, L .J. 
in thinking that the so-called final port may, 
owing to the use of the words, “  and or,” be situate 
either in France or in the United Kingdom. I  
assume for argument’s sake, however, that the final 
port must be in the United Kingdom. There is 
nothing in the policy of assurance to fix the final 
port. I  concur w ith Scrutton, L.J. in thinking 
that if so, it  can only mean the last port in the 
United Kingdom which the vessel enters. W ell, 
the policy of insurance, in a clause partly in print 
and partly w ritten, provides “ That it  shall be 
lawful for the said ship in her voyage to proceed and 
sail to and touch and stay at any ports or places 
whatsoever or wheresoever and for all purposes.”

There is, therefore, in  my view no escape from 
the alternative, either the voyage covered by the 
policy ended at the final port of discharge of the 
cargo, Havre, or it  extended to any voyages 
her owners might send her upon in the coasting 
trade of the United Kingdom, carrying carga 
from port to port in England, Scotland or Ireland, 
until such tim e as she should pay her last visit 
to one of those ports, however numerous those 
coasting voyages might be, and whatever length of 
tim e she might be engaged in making them. There 
is nothing to  show that Barry was intended to be 
the last port in the United Kingdom which she 
would enter.

I t  appears to me to be impossible to give to 
this policy of assurance a construction so wide as to 
cover the risk attending such coasting trading. 
And if that be so, as I  think it  is, then the only 
reasonable construction the policy can, in my view, 
receive is that which fixes the end of the voyage 
i t  covered, and was intended to cover a t Havre,

the vessel’s final port of discharge. I  think the 
decision in the case of Moore v. Taylor (1 A. & E. 25) 
is entirely consistent w ith this conclusion. In  
that case, as in this, the ship alone was insured. 
According to the headnote the insurance was made 
at and from St. Vincent, Barbados, “ and all or any 
of the West Indian Islands to her port or ports of 
discharge, and loading in the United Kingdom  
during her stay there and thence back to Barbados 
or all or any of the West Indian colonies, until 
the ship shall have arrived at her final port.” 
The vessel arrived at Barbados an the 2nd Aug. 
1821 ; the whole of her cargo was, as the jury found, 
discharged at Barbados. She then made prepara
tion to sail from Barbados on the 11th Aug. on 
another voyage, but was wrecked in a hurricane 
on the night of the 10th. Littledale, J. in giving 
judgment said: “ The only question for us is the
construction of the policy. Now the first expression 
used in it  relatively to the duration of the adventure 
is ‘ port or ports of discharge and loading in the 
United Kingdom.’ The words ‘ final port ’ do not 
occur till a later part of the instrument, and they 
must be interpreted by the aid of the earlier 
words. I  am therefore of opinion that the risk 
was meant to end as soon as the substantial 
purpose of the voyage, that is, the delivery of 
her cargo, was completed. I  cannot agree that 
it  was to continue while the empty ship was on a 
seeking voyage for a fresh cargo.”

Parke, J. said: “ I t  was contended that the 
adventure continued not only till the cargo was 
discharged but during all the time for which the 
vessel should be seeking a fresh cargo. But it 
seems to me impossible to put so wide a con
struction on the policy. ‘ Final port ’ must 
mean the port which is final w ith reference to 
the goods to be taken on board in the United 
Kingdom.”

Just as it  was considered impossible in that 
case to construe the policy of insurance so as to 
cover the risk while the empty vessel was on a 
“ seeking voyage ” for a new cargo, so here it  is 
impossible, I  think, to construe this policy as cover
ing a voyage in ballast to Barry and the possible 
coasting trading of the ship insured from port to 
port in the United Kingdom. I  adopt the only 
alternative left, as I  conceive it, and construe 
the policy as intended to cover, and actually 
covering, the risk attending a voyage terminating 
at Havre.

I  think that the decision of the Court of Appeal 
was erroneous and should be reversed, that the 
judgment of Bailhache, J. was right and should 
be restored, and that the appeal be allowed w ith 
costs.

Lord B uckmastee .— I  concur. I  agree in the 
conclusion that, according to the true effect of this 
policy of insurance, what was contemplated was 
a voyage that was to end w ith the vessel discharging 
her cargo, and this conclusion can, in my opinion, 
be reached without calling in  aid the printed 
portions of the form which relate to a loaded 
vessel. I t  is therefore unnecessary to consider the 
extent to which the common structure of the policy 
affects the interpretation of the added words, and 
upon this question I  express nO opinion.

Solicitors for the appellant, Parker, Qarrett, 
and Co.

Solicitors for the respondents, BaUanlyne, Clifford, 
and Co.



MARITIME LAW CASES. 605

H . of L .]
H . an d  C. Grayson L im it e d  v . E lle rm an  L iners  L im it e d . [H . of L .

Feb. 16 and 17, 1920.

(Before the L ord Chancellor  (Lord Birkenhead), 
Lords F in l a y , Su m n e r , Parmoor, and 
W r enbu r y .

H . and  C. Grayson L im it e d  v . E lle r m a n  L iners 
L im it e d , (a)

O N  A P P E A L  F R O M  T H E  C O U R T  O F  A P P E A L  I N  E N G L A N D .

Neqliqence— Contributory negligence— Ship repairing  
—  Inflammable cargo —  Red-hot rivet —  F ire  
Damage to ship— L ia b ility  of ship repairers.

A firm  o f shipowners, acting under compulsion o f law, 
ordered alterations to their ship, to be carried out by 
shiv repairers, who were the only persons authorised 
by the Adm iralty to effect such alterations The 
work was carried on whilst the ship was loaded with 
a cargo of jute. The hatches above this cargo were 
left open. Although the contractors were con
stantly handling hot rivets m  such a manner that 
they might easily fa l l  into the cargo whilst these 
hatches remained open, and although thist d«n<7er 
had been pointed out to them, they undertook the 
work and continued fo r three days without 
•protest. A  rivet then fe ll into the hold, set fire  
to the ju te , and caused damage to the cargo

I n  an action by the shipowners it  was held that the sole 
cause of the damage was the negligent conduct of 
the shipowners in  fa ilin g  to close the hatches, and 
their claim therefore failed. This decision was 
reversed by the Court of Appeal.

Held, following the Court of Appeal, that the ship
owners were under no duty to the repairers, and 
were guilty of no negligence ; that the sole c « -«  » / 
the damage was the negligence of the p la in tiffs  
who, although purporting to be experts tn  such 
matters, undertook the work under dangerous con
d it io n  which, had they had diligence, ^ g  c o M  
easily have avoided. The question o f contributory 
negligence did not arise.

Radley v. London and North-W estern Railway 
Company (35 L. T . Rep. 637 ;  1 App. Cas. 754) 
considered.

Decision of the Court of Appeal (121 L. T . Rep. 508 
(1919) 2 K . B. 514) affirmed.

A ppeal by the defendants from an o r^ r of the 
Court of Appeal, reported 121 L . T . Rep. 50«, 
(1919) 2 K . B. 514.
' The defendants were a firm  of ship repairers 
carrying on business a t Liverpool, and the plaintiffs 
were the owners of the steamship City of Edinburgh. 
The question was whether the defendants were 
responsible in law for a fire which broke out on 
thePplaintiff’s ship while she was unloading cargo

m E a rly ifi^r i918,dunder powers conferred by the 
Defence of the Realm Regulations, the Adm iralty 
and the Shipping controller w iththeconcurren^e 
of the Board of Trade, had decided that U tter 

defence gear” should be fitted, at the cos 
of the Government, on board vessels of the class 
to which the City of Edinburgh belonged. In  
accordance w ith the Government ^tructm ns, th,e 
resoondents, through their agents, Messrs. 
Smith and Sons, of Glasgow, in May 
cated w ith Messrs. Vickers Lim ited, who alone were 
authorised by the Government to m akeand supp y

(a) Reported ~by ~WT E R eon Esq.. Rarristev-at-Law.

the gear in question, advising them of the vessel s 
approaching arrival on the Mersey, and asking 
that she might be kept in view for equipment w ith  
the gear.

On the 10th June 1918 Messrs. Vickers Lim ited  
gave an order to the appellants who did this class of 
work for them in the Mersey, to proceed w ith the 
installation of the gear on board the C ity of 
Edinburgh. I t  would have been an offence on 
the part of the respondents to send the ship to sea 
without the requisite equipment, or to obstruct 
Messrs. Vickers Lim ited or their contractors m 
carrying out the orders of the Adm iralty under the 
regulations.

The City of Edinburgh arrived at Liverpool on 
the 17th June 1918, laden w ith a cargo, part of 
which was to he discharged a t Liverpool, and was 
berthed in the Hornby Dock and commenced 
discharging cargo.

A  week after the arrival of the ship the appellants 
commenced work, and on the 27th June the fire 
occurred which gave rise to these proceedings. 
A boy in the employment of the appellants, while 
carrying a red hot rivet in pliers from the forge to 
the hatchway, slipped or stumbled on the JT® 
deck, and the rivet fell out o the.pliers over the 
coamings of No. 3 weather deck hatchway, through 
the ’tween deck hatchway, and down into thelow er 
hold where jute was stored. A  fire immediately 
broke out, and, spreading rapidly, caused extensi 
damage to ship and cargo.

Prior to the day of the fire the chief officer 
complained to Wilson, the appellants charge hand, 
about the danger of carrying out the work w ith  
an inflammable cargo like jute on board. N 
request, however, was ever made by the appeUants 
their servants or agents, either on the day of t  
fire or before, that the hatchway in  the tween 
deck space should be covered, and no pre
caution1̂ was taken by the appellants to provide 
against the risk of the red-hot rivets coming into 
contact w ith the inflammable cargo in  No. 3 lower 
hold. . ,

In  an action by the owners of the steamer agams 
the ship repairers to recover damages for the 
negligence of the defendants, the defendants pleade 
that the sole cause of the fire was the onnssmn o 
the plaintiffs themselves, who were in «harge oi 
the vessel, to cover the lower hold and the cargo 
it  contained.

Roche J. found that the sole cause of damage 
was the omission to isolate the lower hold from the 
Tween deck, and that the plaintiffs were responsible 
for not keeping closed the ’tween deck hatchway. 
He therefore dismissed the claim.

The Court of Appeal, by a m ajority (Duke and 
A tkin L .JJ ., Bankes L .J. dissenting), reversed the 
decision for the plaintiffs.

The defendants appealed.
Rigby Swift, K .C ., Douglas Hogg,K.C.,

Lord, K.C ., and A . Stone-Hurst for the appellants.
Sir John Simon, K.C ., Langdon, K.C ., and M ille r, 

K.C. for the respondents.
The following cases were referred to :

Butterfield v. Forrester, 1809, 11 East. 60 ; 
Bridge v. Grand Junction Railway, 1838, 

3 M. & W . 546; . . _
Dowell v. General Steam Navigation Company, 

1856, 5 E. & B. 195;
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The Bernina, 6 Asp. Mar. Law Cas. 65, 75, 
112, 257; 56 L. T . Rep. 258; 12 Prob. 
D iv. 58, a t p. 59 ;

Radley v. London and North Western Railway, 
35 L . T . Rep. 637 ; 1 App. Cas. 754.

A t the conclusion of the appellants’ case judgment 
was given dismissing the appeal.

The L o r d  C h a n c e l l o r  (Lord Birkenhead).—  
This is an appeal by the appellants against an order 
of the Court of Appeal which was delivered on the 
9th May 1919 reversing a judgment of Roche, J. 
on the 3rd Feb. of the same year. The action was 
brought by the respondents to recover damages 
from the appellants in respect of alleged negligence 
oh their part whereby the respondents’ steamship 
C ity of Edinburgh was set on fire and sustained 
damage to itself and its cargo.

The case for the respondents, the plaintiffs in the 
action, was that on the 27th June 1918, while the 
steamship C ity o f Edinburgh was lying in dock in 
Liverpool discharging a cargo from holds 1, 2, and 3, 
the appellants, who are ship repairers, were at the 
same time engaged in fitting an O tter mine defence 
gear in the steamship under circumstances of which 
I  -will say a word in a moment, and that they 
discharged this work so negligently that they 
allowed a red hot rivet to fall upon No. 3 hold 
among certain bales of ju te which were stowed 
therein, thereby causing extensive damage to the 
vessel and cargo.

The facts of the case are not in serious controversy. 
A t the relevant period and under powers adm ittedly 
conferred by the Defence of the Realm Regulations, 
the Adm iralty w ith the acquiescence of other 
authorities concerned, had issued orders under a 
Defence of the Realm Regulation that what is 
known as the “ O tter mine ” or “ paravane ” 
defence gear should „be fitted at the cost of the 
Government, on board vessels so described as to  
include the City of Edinburgh, and the Defence of 
the Realm Regulation concerned contained certain 
punitive provisions dealing w ith persons who should 
obstruct the carrying out of the work so ordered. 
Pursuant to the directions which were given and 
having no choice in the m atter, the respondents gave 
the necessary instructions to Vickers Lim ited who 
were the only persons authorised by the Adm iralty 
to supply the apparatus in question. They 
informed Vickers that the vessel was due to arrive 
in  the Mersey on a certain date and asked that 
arrangements.should be made to equip her w ith the 
apparatus. On the 10th June 1918 an order was 
given by Vickers Lim ited, to the appellants to  
carry out the installation on behalf of the Govern
ment. I t  has been said in the course of the case that 
there was no absolute compulsion of law upon the 
shipowners that they should establish, or permit 
the establishment of, this apparatus on their vessels. 
This is technically true, but it  is nevertheless 
necessary to observe that it  would have been 
impossible for the respondents to allow their ships to 
go to sea without the apparatus in question. They 
were not free agents.

Under these circumstances the City of Edinburgh 
arrived a t Liverpool on the 7th June 1918 ; she 
berthed in the Hornby Dock ; and on the 18th June 
the respondents began to discharge the cargo. Certain 
conversations took place on the 20th June and on 
later days between the chief office and a M r. Sinclair 
who represented the appellants, and between Mr. 
Banks the stevedore who discharged the cargo,

and other persons representing the appellants as to 
the safety of the operations contemplated having 
regard to the fact that there was a certain quantity 
of jute, a highly inflammable commodity, in No. 3 
lower hold. I  w ill deal, so far as seems necessary, 
w ith these conversations hereafter.

On the 24th June the appellants commenced to 
carry out the work. I t  is not necessary to enter 
into the method employed in detail. I t  is sufficient 
to say that it  required that some seventy or eighty 
rivets should be fixed to the under side of the 
weather deck above the ’tween deck space of No. 3 
hold, in order to retain in position certain cleats 
and other parts of the gear. The methods 
adopted by the .appellants were of an ex
tremely simple character. On the weather deck 
of the ship a portable furnace was placed 
and a rivet was heated in the fire, which was 
then carried in pliers by a boy from the fire for a 
distance of about 12 ft. along the deck to the hatch
way down which it  was required to be lowered. 
The rivet was placed in a bucket containing ashes 
which had been placed on the deck. This bucket 
was then hooked on to a rope and lowered by the 
boy to the lower deck where it  was received by 
another boy who, in his turn, removing it  w ith pliers 
handed it to a further workman for the purpose of 
putting it  through the rivet hole on the under side 
of the weather deck.

Between the 24th June and the 27th June, when 
the fire took place, the ship continued to discharge 
rice from No. 3 lower hold through a small hatch
way near the after end of the hold, and it  is true 
of all this period that the operations, the general 
nature of which I  have described, were carried on in 
close proxim ity to the exposed cargo of jute. Some 
discussion took place at the tria l as to conversations 
between the representatives of the shipowners on the 
one hand and the representatives of the appellants 
on the other, as to whether or not the work under
taken by the appellants could w ith safety be carried 
on having regard to the exposed neighbourhood of 
the jute. The learned judge has arrived at certain 
findings upon these points which I  do not propose to 
examine w ith any particularity because their 
importance is secondary to other issues that require 
decision; but the evidence, so far as it  goes, is to 
the effect that apprehensions were not entertained 
upon this point by the representatives of the appel
lants, but that some degree of apprehension was 
entertained and was expressed by those who repre
sented the shipowners. On the 27th June, after 
some sixty-seven rivets had been fixed in position, 
a boy in the employ of the appellants was proceeding 
w ith a red-hot rivet towards the bucket, which was 
on the well deck near No. 3 hatchway when he 
slipped and fell. The hand, in which he held the 
pliers and rivet, struck the coamings of the 
hatchway. The rivet was thereupon projected 
into the hatchway and fell on to the jute setting 
it  on fire and causing great damage to the cargo 
and vessel.

The questions which arise for decision upon the 
facts as I  have shortly stated them a re : (1) Were 
the appellants guilty of negligence ? (2) Were the 
respondents guilty of negligence ? (3) I f  both parties 
were guilty of negligence could the appellants in 
the result by the exercise of ordinary care and 
diligence have avoided the mischief which happened ?

Now, the learned judge— I  agree upon this point 
w ith counsel for the appellants— was on the whole, 
though somewhat obscurely, of opinion that the
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appellants had not been guilty of negligence, and 
he reached (though he did not plainly state) the 
conclusion that the negligence was entirely the 
negligence of the respondents.

Like the m ajority of the Court of Appeal I  find 
myself wholly unable to accept his view. I  think on 
the contrary that the appellants were guilty of very 
grave negligence. I  think that it  is impossible to 
exclude from consideration these circumstances: 
They were ships’ repairers, they were persons pro
fessing competence and experience in this particular 
m atter and they were sent by those who were officially 
responsible in order to do this very work on this very 
vessel. I  do not think that this case, rightly con
sidered, presents any very formidable problems of 
law ; still less do I  think that it  presents any analogy 
to those cases which have been cited to your Lord- 
ships and which raise in a fam iliar atmosphere the 
doctrine of contributory negligence. No such case 
is put forward or can be sustained. The appellants, 
as I  have said, brought their experience to this task. 
The task which required their consideration was to 
fit this apparatus in a ship which contained and 
which contained to their knowledge, large quantities 
of exposed jute. The exposure could have been 
guarded against. The appellants did not attem pt to 
guard against it. In  my judgment, having regard 
to the methods which they adopted, the appellants 
were guilty of negligence on each several occasion on 
which, in the neighbourhood of that jute so exposed, 
they proceeded, by the crude method I  have 
described, to carry out the work which they had gone 
on board this ship armed w ith official authority to 
discharge.

In  this connection it  is important to point out 
that the appellants were plainly domini negotn. 
They could have required the respondents to close 
the hatchways. Failing obedience they could have 
taken proceedings against them under the Defence 
of the Realm Regulation for obstruction. I f  the 
emergency did not present itself to their eyes in so 
peremptory a light they could have postponed the 
installation until the discharge was completed. 
They did neither of these things.

I t  is contended by the appellants in the next 
place that the respondents were equally w ith them
selves guilty of negligence in this m atter, and Mr. 
Swift goes so far as to say that the very same con
siderations which involve (if they be involved) the 
appellants in the charge of negligence must neces- 
sarily impose the same stigma of negligence upon the 
respondents. I  am not able for more reasons than one 
to accept this view. In  the first place I  hold the 
opinion stronglv that different standards were 
imposed upon the two parties. The appellants owed 
a direct and definable duty to the respondents; 
the respondents owed no comparable duty to the 
appellants. In  the second place I  attach importance 
to the considerations already urged that the respon
dents were in the position of men who necessarily 
brought their vessel there, in order to have certain 
changes made in its equipment which the trained 
intelligence of Government experts prescribed 
w ith compulsory authority as desirable in the public 
interest. For * the purpose of effecting those 
additions to the equipment of the vessel they took 
on board the expert workmen who were designated 
by authority for that purpose and they indicated 
to them certain contingent risks, which as 
shipmasters seemed to them to demand con
sideration. The experts, taking the view as it 
seems to me w ith incredible rashness that this work

[H . of L.

could be carried out in exactly the same manner, 
and w ith exactly the same precautions, as if the 
vessel had been an empty vessel containing no 
cargo at all, by their conduct impressed upon the 
respondents w ith the authority of experts, and in 
the clearest manner possible, their own view that 
the work could be carried on w ith perfect safety, 
and w ith due regard to all their responsibilities, in 
the manner in which it  was in fact carried out.
In  other words, spondentes peritiam artis, they 
made light of the representations made to them, 
and reviewing, as I  am entitled to do, the evidence 
as a whole, I  doubt whether Roche, J. did complete 
justice to the cumulative effect of these representa
tions. That the appellants, who, by their conduct, 
had precluded themselves from contending that 
the work could not in the judgment of the experts 
be prudently carried on in this way, should be heard 
to contend that the respondents, who were not 
experts, who never installed such apparatus, and 
who, er hypothesi, had very little  experience of 
the difficulties, should have closed this hold which 
the appellants never asked them to close, and to 
contend consequentially that, failing to do so, the 
respondents were guilty of negligence, is a pro- 
position which I ,  at least, am unable to accept. 1 
differ from the view taken by some of the learned 
judges in the Court of Appeal in this respect. 
W hile I  entertain no doubt a t all that the appellants 
were guilty of negligence, I  have formed the opinion 
that the respondents were not guilty of any 
negligence at all.

The conclusion which I  have clearly reached, 
that the respondents were not guilty of negligence, 
makes it  unnecessary to consider any question of 
contributory negligence. The appellants, in my 
view, were negligent; and the negligence which 
is imputable to them was the cause of the damage. 
This concludes the matter.

I  have this to add. I  listened w ith great care to 
the judgments, as they were read, of the Lords 
Justices in-the Court of Appeal, and I  should have 
been content to  state my own conclusion in the 
language used by A tkin, L. J . in his most admirable 
judgment. I  assent particularly to the illustration 
which he gives in the latter part of his judgment in 
which he points out that the appellants in  this case, 
under circumstances in which they received 
remuneration, brought upon the respondent s ship 
that which was in fact dangerous. They seek Jien, 
when certain consequences happened fro™ the 
negligent handling on their part of that which was 
dangerous, to involve the respondents in respon
sibility equal to their own for the evil consequences 
which emerged by saying that they had comparable 
opportunities to their own of forming a judgment 
as to the risks which, in their view, both of them 
were undertaking.

I  have, I  hope, made it  plain that in my view the 
respondents had no such opportunities. I  hey 
indicated an apprehension. I t  was dismissed. 
The appellants, by dismissing it, assumed exclusive 
responsibility. In  the discharge of that responsi
b ility  they were guilty of negligence, and they must 
take the consequences.

I  agree entirely w ith the conclusion which A tkin, 
L. J. reached, and I  move, your Lordships, that this 
appeal be dismissed w ith costs.

Lord F in l a y .— I  am of the same opinion. I  
do not think that the coUision cases which have 
been referred to a good deal are in their details,
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applicable to a case like the present. In  collision 
oases the question arises very frequently whether, 
although the defendant has been guilty of negligence 
the plaintiff, by the exercise of reasonable care, 
might have prevented the consequences of that 
negligence. That is not the question that really 
arises here. This is a case of work being done 
upon a ship of the plaintiffs which went on for a 
week or more, and the way it  is put is this : “ You, 
the plaintiff had property in your charge with  
regard to which you were in the position of owner 
for present purposes, and you were guilty of such 
a want of care of that property as to disable you 
from recovering from me, the defendant, on account 
of my alleged negligence.” Messrs. Grayson are 
in the position of experts; they came to this ship 
for the purpose of doing this particular work. As 
has been pointed out in the judgments below, the 
doing of that work involved the use of fire and red- 
hot rivets. That fire and red-hot rivets occasion 
some risk of fire to an inflammable cargo is, of 
course, obvious : but it  was for the experts in work 
of this kind to satisfy themselves that the work 
could be carried on w ith reasonable safety, taking 
precautions such as the course of the work admitted 
of. I t  appears to me that it  was for Messrs. 
Grayson to require that the necessary precautions 
should be taken. I  am not satisfied that putting 
on the hatches was the only way in which the 
work might have been rendered safe. I f  the work 
was really dangerous, if no precautions could be 
taken sufficient to make it  reasonably safe, then 
I  think Messrs. Grayson, as experts, ought to have 
said to the shipowners, “ W e really cannot, under 
existing conditions, go on w ith this work. I f  we 
do, it  must be at your risk and you w ill take the 
risk of fire.” They did nothing of that k in d ; 
they went on w ith the work ; and it  appears to me 
that if the only way of doing the work safely was 
to have the hatch closed, Messrs. Grayson ought 
to have insisted upon the closing of that hatch 
and have said, if the owners would not close it, 
“  W e really cannot go on. I f  we do go on we 
inform the shipowners that we go on at their risk.”

I  quite agree w ith what the Lord Chancellor has 
said as to the judgment delivered by A tkin, L.J. 
That judgment seems to me to state the problem 
correctly and deals w ith the case to my mind, on, 
the true lines.

Lord Sum ner .— I  concur. I  think the appeal 
should be dismissed, as no new question of law 
arises in this case, and upon the facts I  think the 
conclusion arrived at by the m ajority of the Court 
of Appeal was right.

Lord Parmoor.— I  concur. I  think the first 
question to be ascertained is whether there was

any negligence on the part of the defendants, who 
are the appellants, and if there was such negligence, 
what was its nature and character ?

Now, the learned tria l judge found that there was, 
in his opinion, no negligence upon the part of the 
defendants in the method cf carrying out what 
must have been this dangerous work in connection 
w ith riveting on the cleats which were required. 
I  am bound to admit that I  cannot agree w ith that 
finding, and I  think that the test laid down by 
Atkin, L.J. must be accepted, namely, that the 
defendants, as regards their methods, “ were bound 
to exercise care, not generally, but in relation 
to the conditions they found. . . . They did
find a ship in process of discharge containing an 
inflammable cargo exposed to\ view. They should 
have adopted precautions commensurate w ith the 
danger.” I  entirely agree w ith what A tkin, L.J. 
says, that their negligence was of a very gross 
character in the method of carrying out the w ork; 
in fact, as he says, you “ might apply a vitupera
tive epithet to it .”

The next question, then, which has to be dealt 
w ith is whether there was what is called con
tributory negligence on the part of the plaintiffs, 
and I  only wish to refer to that for this reason: 
I  do not think that the question of contributory 
negligence depends upon any breach of duty as 
between the plaintiff and a negligent defendant; 
it  depends entirely on the question whether the 
plaintiff could reasonably have avoided the con
sequences of the defendant’s negligence, and there, 
again, I  agree— it is a question of fact— w ith the 
conclusion which A tkin, L .J. has drawn. And I  
must say I  also agree -with Atkin, L .J. upon the 
third point on which he bases his decision and 
judgment in this case. He finds that, in his view, 
even if there had been negligence, which might have 
been contributory on the part of the plaintiffs, yet 
the defendants could, in the result, by the exercise 
of ordinary care and diligence, have avoided the 
mischief which happened. Then the p laintiff’s 
negligence would not excuse the defendants. That 
is, of course, the principle laid down in the case of 
Radley v. London and North-Western Railway 
Company (35 L. T . Rep. 637 ; 1 App. Cas. 754), 
but I  think it  applies here. Therefore, I  agree 
entirely w ith the judgment of A tkin, L .J. in the 
Court of Appeal.

Lord W renbu r y .— I  agree that this appeal fails, 
and should be dismissed.
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